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FOREWORD

The present compilation constitutes a new series con-
taining the hol&ings , opinions and reviews of the Boards of
Review and the holdings and opinions of the Judicial Council
rendered after 31 January 1949. Each volume of the compilation
will contain a separate index and tables covering the materials
collectsd therein. Continuation volumes will follow from
time to time as the materials accumulate., These indexes and

tables will be cumulated periodically.

TEAS H. GREEN
\ajor General
The Judge Advocate General



EXPLANATORY NOTES

"l, References in the Tables and Index are to the pages of this
volume, These page numbers are 1ndi cated within parentheses at the
upper corner of the page.

2. Tables III and IV cover only the specific references to the
Articles of War and Manual for Cowts-Martial, respsctively.

3. Items relating to the subject of lesser included offenses are
covered under the heading LESSER INCLUDED OFFENSES rather than under '
the headings of the specific offenses involved.

4, Citator notations (Table V) - The letter in ( ) following
reference to case in which basic case is cited means the following:

(a) Basic case merely cited as authority, withbub
comment.,

(b) Basic case cited and quoted.
(o) Basic case cited and discussed.
(d) Basic case cited and distinguished.

(3) Digest of case in Dig. Op. JAG or Bull, JAG only
is cited, not case itself.

(N) Basic.case not followed (but no specific statement
that it should no longer be followed).

(0) Specific statement that basic oase shbuld no longer
be followed (in part or in entirety).

De There is & footnote at the end of the case to indlcate the
GCMO reference, if any.
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DEFPARTMENT OF THE ARMY
In the Office of The Judge Advooate General (1)
Washington 25, D.C. .

!

CSJAGK - CM 333202 - .- - £ FEB o149

UNITED STATES HEADQUARTERS KOBE BASE
Trial by G.C.M., convened .
at Xobe, Honshu, Japan, 24
August 1948, EACH: Dis-
honorable discharge (sus-
pendedl), confinement for ten
" (10) years. Disoiplinary
Barracks.

Ve

Master Sergeant JAMES P. BOOKER

(RA 6298372 ) and Private DARRYAL

A. CHRISTIAN (RA 15210845), both

. 553rd Transportation Truck Company,

. APO 317, and Privates ARTHUR O.
BURNSIDE (RA 44166029) and ELBERT

Le T\ILEETE (RA 39762432), both of
‘Hea.dquarters and Headquarters Compeny,
3rxd - -Battalion, 24th Infantry, APO 317.

S N e et N’ Nt N et Nt N N N Nt

-~

HOLDING by the BOARD OF REVIEW ..
SILVERS, SHULL and LANNING,
Officers of The Judge Advocate General's Corps

1. The record of trial in the case of the above named soldiers has
been exemined in the Office of The Judge Advocate General and there found
legally insufficient, in part, as to the accused Booker, to support the
findings of guilty and the sentence. The record hes now been examined -
by the Board of Review and the Board submits this, its holding, to The
Judge Advocate General under the provisions of Article of Wer 50e.

2. The accused were tried Jointly upon the follow:.ng charges and
specificationss:

CHARGE It Violation of the 93rd Artiele of War.

Speclflcation: In that First Sergeant James P. Booker and
Private First Class Darryal A. Christian, 553rd Transporta=-
tion Truck Company APO 317, and Private First Class Arthur
O. Burnside and Private First Class Elbert L. Tolletts,
Headquarters Company 3rd Battalion, 24th Infantry Regiment,
APQ 317, aoting jointly and in pursuance of a common intent,,

+ did, at Kobhe, Honshu, Japan, on or about 13 July 1948, with

. intent to do him bodily harm, commit an assault upon Mr.

. Stanley Jo Palke by shooting him in-the body with a dangerous
weapon to wit, a rifle. -

- CHARGE II: Violation of the 94th Article of War.
T Specification: In that First Sergeant James P. Booker and

Private First Class Darryal A. Christian, 553rd Iransporte=-
tion Truck Company, APO 317, and Private First Class Arthur
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0. Burnside and Private First Class Elbert L. Tollette,
HBeadquarters Company 3rd Battalion, 24th Infantry Regiment,
APO 317, acting jointly and in pursuance of a common intent,
did, at Kobe, Honshu, Japan, on or about 13 July 1948, felon-
iously take, steal, and carry away approximately 403 pair
Wool 0D Trousers, $8.63 each, 41 pair Cotton Khakl Trousers,
$2.91 each, 15 M-1943 Field Jackets $10.28 each, and 1
Laundry Bag $0.68, of the value of about $3,752.08, property
of the United States furnished and intended for the Military
Serviee thereof,
Each acoused pleaded not guilty to and was found guilty of all charges
and specifications. One previous conviction was considered as to ac-
cused Tollette. Each accused was sentenced to be dishonorably dis-.
oharged the service, to forfeit all pay and allowances due or to be-
come due and to be confined at hard labor at sush place as the review-
ing authority might direct for a period of ten years. The reviewing au-
thority approved the sentences and ordered them exeouted but, as to each
accused, suspended the execution of the dishonorable discharge until the
soldier's. release from confinement. The Branch United States Disoiplinary
Barracks, Camp Cooke, California, or elsewhere as the Secretary of the
Army might direct was designated as the place of confinement. The result
of triel was promulgated in General Court-Martial Orders No.<9, Head-
quarters Kobe Base, APQ 317, 16 September 1948.

3. The Board of Review holds the record of trial legally sufficlent
to support the findings of guilty and the sentence as to the accused
Burnside, Tollette and Christian and legally sufficient to support the
findings of guilty of Charge II and its specification as to the acocused
Booker.

4.,  Evidence for the Prosecution

In view of the above holding only so much of the evidence as is
deemed necessary to show acoused Booker's oconnection with the alleged .
of fenses will be set forth herein.

About 7 pem. on 12 July 1948 the accused Booker and Christian were
at the home of a Japanese girl namsd "Kubo" who resided at "Kusunaki,
Z2=-chome, Ikuta-ku, Kobe, Japan.® Three Japanese in addition to Kubo
were also present at this time.. One of the Japanese stated that a "man
who works on Pier 7 had been putting out stuff at night on this pier
and that the fellows from the 24th Infantry, after they had posted the
twelve o'clock relief, would take the stuff off the pier.® He wanted
to know if Booker knew someone in the 24th Infantry who would drive a
“truck for this purpose. Booker asked Christian if he knew a truck driver .
in the 24th Infantry who would drive a truck for this purpose and Christian
replied that he did. Booker stated that ®he had to make a bed oheck™ at
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(3)

10230, but for Christian to accompany him to camp and to then contact
the soldier he had mentioned and bring him to "the of fice™ after bed
checke. Booker instructed the Japanese present to wait at Pier 7 until
the truck left and to follow it in a taxicab to a designated place
where the property could be delivered. e also instructed one of the
Japenese named "Emiko" to count the cargo on the truck and collect the
money “the next moraing" (R 72,81).

About 1320 a.me on 13 July 1948 a truck driven by accused Tollette
arrived at Post 4 located at the main entrence to Pier 7. Accused
Burnside, armed as & guard with helmet limer, rifle and cartridge belt
was seated in the cab of the truck with Tolletts. At the embrance to
the pier Tollette told the guard that he was "going to post the guard"

(R 23)., Accused Christian and several Japanese laborers were concealed
in the bed of the truck. Ths truck proceeded to “Takehama Warehouse"

at Pier 7 where it was loaded with the Govermment property descoribed
“in the specification of Charge II (R 8-40, Pros Ex 1). With respect

to accused Burnside, the record shows that shortly after 2300 hours on
12 July 1948, he had procured an ML rifle from Private Claremce L. Willis,
the company armorer. In his pretrial statement Burnside asserted that he
obtained the rifle after he had posted the "2400 relief" and just prior
to the time he got into ths truck with Tollette. Christian, in his pre-
trial statement, asserted that he did not request Burnside to procure

a rifle (R 27,28, Pros Exs 2,3).

The truck was loaded with the described property and driven away
from the pier in the direction of a "bombed out place™ where delivery
was to be effected. Several "CID" agents, including Mr. Stanley J.
Palka, who were riding in a Jeep, noticed the truck leave Pier 7.

They gave chase and sounded a siren in aen effort to stop the truck, but
the truck gained speed and made no effort to-stop. Agent Palka then
fired several shots in a further but futile efrort to halt the wvehicle,.
The chase continued for about three-=quarters of a mile and several shots
were fired from the truck in the direction of the jeep. One of these
shots struck Palka in the left side of his chest about three inches
below the arm pit. The agents then abandoned the chase. The evidsnoce
shows that Burnside did the firing from the truck. The parties in the
truck proceeded to the ®"bombed out place™ where the property was unloaded
and Tollette, Burnside and Christian returned the truck to the military
area. Civilian police arrested the Japanese who were impliocated in the
transaction, confiscated the property, and turned it over to military
authorities (R 9-18, Pros Exs 2,3),

5. In view of the foregoing holding by the Board of Review the
only question requiring disoussion is whether accused Booker can be
legally convicted of the assault alleged in the specification of
Charge I, although he was not present either at the pier when the
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other parties, inocluding Burnside, who was armed, loaded the truck, or
when agent Palka was fired upon from the fleeing wvehicle. Booker laid
the plans for and made some of the arrangements for procuring the truck,
delivering of the property and collecting the money for the sale thereof,
but there is not the slightest indication from the record that Booker
knew or had reason to believe that any of the parties would be armed

in effectuating the larceny.

Whartonts Criminel Lew, Vol. 1, Twelfth Edition, in discussing
“aoccessoryship, agenoy, misprision", states in part:

"Sec. 2512 Confederacy with constructive presence may
constitute one a principal. Any participation in a general
felonious plan, provided such participation be concerted,
and there be construotive presence, is enough to make a man
principal in the second degree, as to any orime committed in
execution of the plan.™

®Sec. 268, Accesgories not liable for collateral orimes. ‘
While an accessory before the faot (or inatiga‘bor) is responsible
for all orimes incidental to the oriminal misconduot he counsels,
or which are among its probable consequences, it is otherwise

- "~ as to collateral orimes not among such incidental and probable
oconsequences." .

In Lamb v. The People, 956 Illinois Reports 73, the defendant in the
lower cowrt was found guilty of murder which had been committed while
certain stolen property was being delivered at & pawn shop in Chiocago,
Illinois. The defendant was not present when the homicide was committed,
but it was oonceded that the evidence implicated him in the prior arrange-
ments of certain parties to burglarize the building from which the prop-
erty had been stolen and the general plen to take, oonceal and dispose
of the property. Upon appeal the Supreme Court of Illinois reversed
the conviction on the ground of erroneous instruoctions given the jury
by the lower court, and propounded the law as followss

"®If, in point of fact, the accused was not present at
the homicide, and had neither aided nor abetted, advised or
encouraged its perpetration; nor had before its commission ad-
vised the persons in charge of the stolen goods to oppose and
resist all persons who should attempt to seize the same, or
interrupt them in seoreting or disposing of them, as is assumed
by the instruction, upon what prineiple could a conviotion be
sustained?

"It may be stated as a general proposition, that no one
oan be properly convicted of a orime to the commission of
which he has never expressly or impliedly given his assent.

To hold otherwise would be contrary to natural right, and
shocking to every sense of justice and humanity.
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"Whore the sccused is present and ocommits & orime with
his own hands, or aids and abets another in its commission,
he may, in either case, be considered as expreasly assenting
thereto. So, where he has entered into a oonspiracy with
others to cammit a felony or other orime, under such ciroum=-
stances as will, when tested by experience, probably result
in the unlewful taking of human life, he must -be presumed to
have understood the consequences whioh might reasonably be
expeoted to flow from carrying into effect such unlewful com=-
bination, and also to have assented to the doing of whatever
would reasonsbly or probably be necessary to accomplish the
_objects of the conspiracy, even to the taking of life. But
further than this the law does not go. For if the aocoused in
such case has not expressly assented to the commission of the
crime, and the unlawful enterprise is not of such a charaocter -
as will probably involve the necessity of taking life in carry-
ing it into execution, there can be no implied assent, and
consequently no oriminal liability. :

B * * _

"The principle which underlies and controls cases of this
character is the elementary and very familiar dooctrine, appli=
oable alike to orimes and mers civil injurles, that every person-
must be presumed to intend, and 1s accordingly held responsible
for the probable conssequences of his own sots or conduct. When,
therefore, one enters into an agreement with others to do an
unlawful act, he impliedly assents to the use of such means by
his co~-conspirators as is necessary, ordinary or usual in the
scoomplishment of an aot of that character. But beyond this his
implied liability can not be extended. So, if the unlawful aoct
agreed to be done is dangerous or homieidal in its character, or
if its accomplishment will necessarily or probably require the
use of foroe and violence, which may result in the taking of
1ife unlawfully, every party to such agreement will be held
ocriminally liable for whatever any of his co~conspirators may :
do in furtherance of the common design, whether he is pmsent or
note

®But where the unlawful act agreed to be dane is not of a
dengerous or homicidal character, and its accomplishment does
not necessarily or probably require the use of force or violsnoe,
which may result in the taking of life unlawfully, no such c¢rimi-
nal liability will attach merely from the fact of having been a
party o such an agreement. The views here expressed are fully
sustained by the following authoritiess 1 Bish. Crim. L. (6th ed.)
800+ 641; Hawkins' P.C. Book 2, chap. 29, secs. 19,20,21; Foster
-369,370; Regina v. Franz, 2 F. & F. 580; Regina v, Horsey, 3 id.
287; Regina v. Luck, id. 443; Roscoe's Crim. Ev. 673, 655; Regina
v. Tyler, 8 C. & P. 616; Regina v. leo et al. F. & F. 63; Regina
ve Turner et al, 4 id. 339; Rex v. Hawkins, 3 C. & P. 392; Watta
ve The State, 5 W. Va. 532; Rex v. Howell, 9 C. & P. 437.
(Underscoring supplied.)

s
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The foregoing opinion was cited with approval in United States v. Boyd
et al, 45 Federal 851, 865. See also Ruloff v. People, 45 N.Y. 213.

In the instant case there is no evidence which indicates that Booker
participated in an agreement with the other accused to use any force in
comitting the lerceny or that Booker conspired with the other accused

. to resist to the utmost any attempt by proper officers to apprehend them
in the cormission of the larceny. .

The commission of a larceny does not ordinarily require the use of
foroe and violence which may result in an assault with intent to do bodily
harm and as the accused Booker was not present during the commission of
this essault and had not counselled it, he camnot be held criminally
ligble for it. The maximum authorized punishment for larceny of prop-
erty furnished and intended for the military service of a value of more
than $50.00 is dishonorable discharge, total forfeitures and confinement
at hard labor for five years (par 1040, MCM, 1928).

6. For the reasons stated, the Board of Review holds that, with.
respect to accused Booker, the evidence is legally insufficient to
- support the findings of guilty of Charge I and its specification, and
legally sufficient to support only so much of the sentence, as to Booker,
as provides for dishonorable discharge, forfeiture of all pay and allow=-
ances due or to become due and confinement at hard labor for five years.

s JeAeGoCo

sJeAeGeCo
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CSJAGK - CM 333202 - lst Ind 10 FEB 1949
JAGC, Department of the Army, Washington 25, D. C.

T0: Commanding General, Kobe Base, APO 317, c/o Postmaster, San Francisco,
California

1. In the case of Master Sergeant James P, Booker (RA 6298372) ,
‘and Private Darryal A. Christian (RA 15210845), both of 553rd Transpor-
tation Truck Company, APO 317, and Privates Arthur O. Burnside (RA
44166029) and Elbert L. Tollette (RA 39762432), both of Headquarters
and Headquarters Company, 3rd Battalion, 24th Infantry, APO 317, I
concur in the foregoing holding by the Board of Review that the record
of trial is legally sufficient to support the findings of guilty and the
sentence as to accused Christian, Burnside and Tollette. Confirming ac-
tion in the cases of Christian, Burnside and Tollette is not by the Board
of Review or The Judge Advocate Gensral deemed necessary. I also concur
in the foregoing holding by the Board of Review that with respeoct to ac-
cused Booker the record of trial is legally sufficient to support the *
findings of guilty of Charge II and its Specification, but legally in-
sufficient to support the findings of. guilty of Charge I and its Speci-
fication and legally insuffioient to support. so much of the sentence as
"is in exoess of dishonorable discharge, forfeiture of all pay and allowe
ances dus or to beocome due and confinement at hard labor for five years.
Under Article of Wer 50e(3) this holding and my concurrence therein
vacate the finding of guilty of Charge I and its specification as %o ac-
cused Booker and so much of the sentence of accused Booker as is in excess
of dishonorable discharge, forfeiture of all pay and allowances due or to
become due and conflnement at hard labor for five years.

v 2. It is requested that you publish a general court-martial order
‘in accordance with this holding and indorsement restoring all rights,

- privileges and property of which accused Booker has been deprived by
virtué of the findings and the portion of the sentence so vacated. A
draft of a general court-martial order designed to carry into effect
the foregoing request is attached.

3. When copies of the publlshed order in the ocaserare forwarded to
this office, together with the record of trial, they should be accompanied
by the foregoing holding and this indorsement. , For convenience of reference
pPlease place the file number of the record in brackets at the end of the
.published order, as followsi

(CM 333202).

"2 Incls ' +74 THOMAS H. GREEN

1. Record of tria.l %2 Major General
2.Draft GCMO i - The Judge Advooate General
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DEPARTMENT CF THE ARMY (9)

In the Office of The Judge Advocate General
-Washington 25, D.C. -

" CSIAGH CM 333%25 27-pee 1948

.UNITED STATES NURNBERG MILITARY POST

Ve Trial by G.C.M., convened at
Nurnberg, Germany, 8, 9 and
10 September 1948. To be
hanged by the neek until dead.

Private First Class DORTIA C.

ABSTON, RA 32648284, Company C,
g?:gst Infantry Battalion, APO
0. -

N N N N Nt et i it
.

HOIDING by the BOARD OF REVIEW
WOLFE, BERKOWITZ, and LYNCH, Judge Advocates

" 1l. The record of trial in the case of the soldier named above’
_has been examined by the Board of Review.

2.. Accused was tried upon the foncw:.ng Charge and Speci.f.‘icat:.on'
CHARGE., Violation of the 92d A.rtlcle of War.

Specificationz~ In that Private First Class Dortia C. Abston,
Company "C*%, 371lst Infantry Battalion (Sep) did, at Nurnberg, .
Germany, on or about 1 July.1948, with malice aforethought, .
willfully, deliberately, feloniously, unlawfully and with :
premeditation kill one Lilli Veit, a human be:.ng, by strangl:.ng
her with a rope.

He pleaded not guilty to and was found guilty of the Charge and its
Specification. Evidence of one previous conviction by summary court-
- martial for failure to repair for guard mount was introduced. He was
sentenced to be hanged by the neck until dead, all members present at
"the time the vote was.taken concurring in the sentence. The reviewing
authority approved the sentence and forwarded the record of trial for
action under Article .of War L8. :

' 3. Evldence for the prosecution.

-The evidence pertinent to the findings of guilty is summarized as
follows: On 1 July 1948 accused was a member of Company C, 37lst Infantry,
located at Furth Air Base (R L41). At about .the end of March 1948 Mrs.
Fleanor Frances Baker, wife of Captain James T. Baker, moved to 5
Lerchenstrasse, Nurnberg. Prior to the time Mrs. Baker and her husband
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moved to this address accused was guarding the premiaes, and after

their arrival accused stayed on taking care of the fires and cooking.
Accused did not have e regular room in the home but was there on an
average of three or four days a week. When Mrse. Baker moved to Nurnberg,
she needed a maid and accused mentioned Li11i Veit. Lilli started to
work for Mrs Baker in April. Mrs, Baker had occasion to observe Lilli
and accused when they were together in Mrs, Baker's home and testified
that in her presence "They were lady and gentleman®. They were friendly
toward one another and Mrse Baker did not observe any difference in their
behavior in the week preceeding 1 July (R 31, 32),

Mrs. Baker also testified that Lilli was going to her home n
2 July "to get her papers straight™ and was to return and work for
Mrs, Baker "from the Labor Office" (R 33).

Hans Nagel whose address was Lerchenstrasse 55, Nurnberg, used to
come to the garden appurtenant to the Baker house almost every day. He
had known accused and Lilli, ¥from the time that the Bakers had taken up
residence in the home, When he first met them each told him that they
were very much in love with each other, had gone together for a year and
a half, and had been together in Kassel end in Wurzburg. They acted
"very much in love and kissed each other", After a lapse of a month or
six weeks, Nagel observed a change in their relationships They shouted
at each other or did not speak at all, Nagel often observed that they
were "mad" at each others Whenever Nagel came to the house and accused
end Lilli were in the kitchen Nagel would khock at the windows Around
1 June they were very serious and Nagel assumed they had a "row" once N
more, At other times they were friemdly, would laugh and would come
to the windowe In the week prior to 1 July, Nagel observed them as they
sat together on a bench on the terrace, silent, and Nagel again assumed
that there was another "row"”. At other times they were nice to each
other, On occasions net specified as to time, accused told Nagel that
11111 always wanted money, '

Nagel saw accused under the influence of liquor some three, four,
or five times in the ocourse of their acquaintance. At such times Acocused
"had a furmy end malicious look in his eye," which scared Nagel so that
he would take his garden hose and hurry away (R 52-56).

Nagel also testified that the door to the washhouse was usually locked
and expressed the belief that accused had possession of the key inasmuch
as he could not on previous occasions gain entrance to the washhouse in
the absence of accused (R 56).

In March 1948, Anni Sandner, who resided at 24 Lerchenstrasse,
became acquainted with Lilli Veit and accused and thereafter saw them
in each other's company., At first, during March and April, they were
always friendly but later on they were always fighting about something.
In a conversation with accused, had on or about the first of June, Anni
was told by accused that Lilli was a "devil™ and thet he did not want to
marry her as he could not be happy with her (R 57-59).
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On 1 July 1948, accused appeared at the Baker house sbout seven or
seven~thirty in the morning end at the time Mrs. Baker thought that
accused hed been drinking %R 33). Later on, Private Percell YJackson
of accused's unit, appeared at the Baker house to take Captain Baker
to camp. Captain Baker had left but Jackson was accompenied back %o
camp by accuseds Jackson "could smell that he Z;ccusq§7 had been drinking
a 1little". (R 41) Shortly before noon accused visited Georg E. Messer,
who resided at Denisstrasse 2, Nurnberge The garden of Messer's house
was contiguous to the garden of the Baker house. After a few minutes of
conversation, accused asked and received Messer's permission to telephone
Lilli. In the telephone conversation which followed, accused used the
name Lilli and told the person to whom he was talking "he would meet her
at her house within ten minutes." To Messer, accused seemed to be slightly
nervous and excited. Accused "curtsied" when he said, "Hallo, Lilli", and
smiled at the telephone. His attitude and expression were friendly (R. 49-
51). At about noon, accused again reappeared at the Baker home accom-
panied by Jackson (R 34, 42). later at approximately twelve-thirty Mis.
Baker accompanied by Jackson left the house to go to the commissary (R. 34,
42), Then they left, accused, Lilli, Mrs. Beker's daughter, Sandra, age
five, and a German woman were in the house. Mrs. Baker testified that
although she had bought eggs from the German women, she did not know her
name. She described her as a short, heavy-set woman of .40 or 46 years of
age (R 34). Betwsen three and four o'clock in the afternoon sccused, ac-
companied by Sandra Baker, visited Anni Sandner at- the latter's housse.
Anni came out to the gate and conversed with accused. She asked him how
Li1li was and accused replied that Lilli was "mad." Accused showed Anni
some money, told her about it, claimed that he hed a lot of it, and that
he ™eeded it for something." While he was talking, a few German marks,
which he had taken from his pocket, fell to the ground. Sandra wanted
to pick them up but accused told her to leave them there., Anni testified
that scecused staggered as he walked, that during their conversation he
leaned "to the gate" because he could not stand straight and that he did
not speak clearly. Anni wes of the opinion that accused was drumk. Prior
to 1eaving Anni, accused told Sandra to say "Goodbye" several times. At
sbout "a quarter to four o'clock", accueed and Sandra left in the directiomn
of Captain Baker's house (R 59~ 61) ' : '

Mrs. Baker testified that between four and four-thirty, she and Jackson
returned to the house. The windows were closed, the front door locked, and
it appeared "as though there were not anybody there." She stated that, "The
shades were drawn; the windows closed., My kitchen window was always open;
it was never closed except at night." There were only two keys to the
front door, Mrs. Baker having one, and accused the other. When Mrs. Baker
entered the house she had a conversation with her deughter following which
she went to a closet on the first floor and found a saw which was usually
kept in the basement. It was the first time she had seen the saw in the
closet, She had had occasion to go into the closet only a short time
earlier (R 35, 36).
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Following the discovery of the saw, lMrs. Baker wen% to the laundry
rocm in the basement where che discovered Lilli with e rope around her
neck. Concerning Lilli's position Mrs. Baker testified:

"3+ If you observed it; what was the general position
of her body?

"e

ALe She was sitting against the wall,

"Q. Sittirg against the wall?
"A, Yese.

"J. Did you have occasion to notice her hands, or heads
in what position they were?
"A. Her head was in front of it.

"PROS: Let the record reflect that the witness inclined
her head slightly forward end straight in front of her.

"+ And ¢id you notice her hands?
"A, Her hends were down." (R 36)

"3e When you were in the basement the first time; did you
have occasion to novice how this rope or line was suspended’
"A. Do you mean ----=

"3, How it was suspended?
"A. It had been attached to the door and to & wire on the
onposite side.

"ie And to a wire?
"A. Yes.

"Q. Did you make any examination of that at that time?
"A- No.

"Ge Did you notice how this wire was suspended?

"A. It was fran one side of the wall to the other side
of the wall,

"Q. Are you sure of thet?
"A. Yes.

"Q. Now; I realize that your testimony is probably bringing up
some unpleasant memories to you, but isn't it true that yester-
day you told me that you didn't exactly know how the wire was
suspended?

"A. It had been suspended fram one side of the wall to the

other. '
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"Q. Is it not true, Mrs. Baker, that you told me yesterday
Ehat you reelly didn't know exactly how it was suspended?

Ae. Yes; if you mean in the way I found the body, but I
asked you if it was before -=--

"3. 1 was talking about ths wire.
"4, You meean after I found the body? ‘Ko, I didn't know
how the wire wes suspended,

"Qs I thought you misunderstood me. * * *® (R 38)

"Q. Did you say that ordinarily that wire stretched across
the room with two ropes attached to the wire, and the ropes
were used for holding laundry?

"A. Yes,

"Q. Did you find laundry on this occesion hanging up on
these ropes?
"A. Yes." (R 38)

"Q. lirs. Baker, was this rope, or any portion of it, around
the body of the girl,Lilli?
"A. It was just around her meck.

"Q. Did you observe in what way it was around her neck: the
- way it was fastened, or how many times it was round, or any-
thing of that neture?

"A., It was around end crcssed.

"Q. Just one wrapping, and the twist? Is that right?
"A. Yes; it was around her neck like this. The twist was
in the frent.

(The witness demonstrated with her hands).

Q. Was the girl clothed?
"A. Yes.

"Q. Fully clothed?
", Yes." (R 40)

"3. Were the ends of this rope fastened to something?
"4, One was atteched to the door and the other was attached
to the wire.

"J. Was the rope taut or slack?
"A. I don't know.

"3 Was the body supported by the rope, or was it against
the wall?
"A. The rope was around the girl's neck. She was sitting against
the wall; in a sitting position againet the wall." (R 40)
5 .
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Mrs. Baker ran to the kitchen, got a knife, and returned to the
basement, She did not recall if the driver accompanied her or not,
She cut the rope and ran to find a doctor, She went to the house
opposite hers where a doctor lived but no one enswered the bell., She
returned to her house where she found Jackson on the steps and sent
him to a doctor living up the street, She remained outside until
Jackson returned with the doctor. She accompanied the doctor to the
besement, The doctor tried to revive Lilli and gave her some shots.
He asked Mrs, Baker for a blanket., She secured cne from the bathroom
but was told another was neededs She went to Lilli's room on the
secomd floor to get an sdditional blanket, When she entered the room
she found accused lying on the bed with a blanket around him (R 37).

Jackson testified that he returned to the house with Mrs. Baker at
ebout four-thirty. MNrs, Baker rang the doorbell but when nobody
enswered, she took out her keys, opened the door and entered the house,
Jackson remeined outside taking groceries from the jeep to the door.

A few minutes later Mrse. Beker reappeared and sumoned Jackson into

the house. He accompanied Mrs, Baker to the basement where he saw Lilli.
Her body was over sgainst the wall. It was sitting on the floor, the
back to the wall, the legs straight out in front, and a rope around her
neck (R 43). Concernming the position of the rope Jackson testified as
followss : :

"Q. Now, you sey you saw Lilli with a rope around her
necke Will you please describe that rope that you saw
sbout Lilli's neck, =and the manner in which it was sus-
pended.

"A. It had & loop around her neck and it was suspended
from one end to the next end of the wall.

'Q. One end to the next end of the wall; and you say it was
looped around her neck? ’
"A. Yes.,

"Q. Did you have occasion, Jackson, to notice the condition
of this rope, as to whether it was loose, or tight, or what?
"A. When I first went in I had to stoop a little to go under
the rope and I walked around in front of her and I noticed the
rope was kind of slack and there was slack in the neck == ==
from her neck part to the wall, v

"Qe You say you noticed it was kind of slack?
"A. Yes, sir, : -

"Q. Did you touch the rope at ell while it was still -
suspended from either end of the room?

PA. Well, when I was fixing to take the rope from around
her neck I was fixing to get some slack in the rope and I
 think that is when Mrs., Baker cut the rope.

-~
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"Q. Did you touch the rope before it was cut?
"A. No more than I ren my hand ~=-= was running my
fingers to put it over.

"Q. When you were rumning your fingers to pull it over
her neck? Now, was it loose or tight around her neck?
"A, Slightly looses it was not too tight.

"Qe About how loose was it? :

"A., When I was there the rope was approximately --=- well,
in the end of the rope from the wall to her neck ===~ I would
say it was slack enough to pull ==-~ enough slack in it to
pull over her head after I pulled the slack in each side of
the rope.

"Q+ Do you think that rope was loose enough to take off
Lilli*s head baefore it had been cut?

"&. The slack in the end of the rope -=-~ I would say -
there was enough slack to get encugh in the loop to pull

over her head,

"Q. That was before it was cut?
"A. Yes,

"Q. How was this rope fixed around Lilli's neck? By that,
I mean was it tied around Lilli's neck, or was it merely

" looped around her neck without being tied?

"A., It was not a tied knot; it was a loope

"Q. I want you to show the courte Please come here where
the court can see you, and will you place yourself -- if
that were the wall there; <that desk the reporter is writing
on - will you place yourself Just like you found Lilli
sitting.

"(The witness sat on the floor with his back ageinst the
reporter's table and his legs out streight in front of him).

"Q. Now, keep your place; will you take this and show
the court approximately - as close as you can - how 1t
was fixed around her meck.

"A. To my remembra.nce the rope was running like this,

"(The witness demonstrated by placing the rope around
his neck),

"Q. Approximately how was this end here?
"A. It was in an angle.

"Q. You desoribe it to the court.
_"A. You could pull the rope; it was slack like that,

"Q. Was it looped 1like that?
%i. It was something like that. .
7
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"Q. How was Lilli's head? Wha.t was the position of her head?
%A, Her head was like this. _

"(The witness leaned his head forward).

"Q. Was it straight forward?
"A. Yes, =irj like this.

"Q. That is the way the rope was looped?
"A, Yes, sir.

"Q. In other words, how did you take it off of her meok?
Let me put it around my neck, snd you show me if this 1!
the wey it was,

"(The witness demonstrated on the trial judge advocate),

"A. After the rope was cut I just got emough slack to
teke it off3 I pulled it over her head.,

"Q. Had you started pulling the rope over her head before it
had been out?

"A, I was running my finger under the rope to try to get
some shok in ite

"Qe You have testified that you noticed that ‘the rope
going this way was slack?

"(The trial: judge advocate indicated the left side of
the rope). .

"Ae TYes.
"Q. Did you notice the rope ruming cut this way?

'(Th; trial judge advooate indicated the right sido of the .
rope)e

"A. No, I didn't notice that,

"Q. The rope that went to Lilli's left; where was that
attached?
"A. To her leﬂz? That was up tmrdl the doors

"Q. Thich door was that?
"A. That was the back ends"™ (R 48 - 49)
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Jackson noticed a out on Lilli's left arm and observed that she
had been foaming at the mouth but that the foam had ceased moving,
that her face was real blue, and that her eyes were open. After putting
Lilli on the floor he went for a doctor about twe blocks away. Twenty
mimutes later he had returned with the doctor and while looking for
a comforter with which to cover Lilli, he walked into a room on the
second floor where he saw accused lying on the bed. A%t the time Jackson
wag unable to determine whether accused wes asleep or drumk,  Accused
had his clothes on. Jackson got a comforter end left the room without
having any conversation with acoused. At a later time Jackson accompanied
by Captain Beker returmed to the room in which he had previously found
accused and took him to Captain Baker's room and laid him on the bed.
-Accused was staggering and Jackson thought he was drunk. Captain Baker
told Jackson to remain with the accused which he did until ten or ten~
thirty when Captein Beker returned and told Jackson to put accused inte
the jeep. (R 46, 47)

Pre. Leonhard Schenk, a licensed homeopathic physician who had o
practiced medicine since 1927 and who resided at Lerchenstrasse 48,
Nurnberg, was called to the Baker house by a cmlored soldier at
approximately a quarter to five on the afternoon of 1 July 1948. Mrs,
Baker who was in an excited mood led him to the basement where he saw
a female body on the floor. He saw "some pieces of rope attached from
one wall to the other wall, It was cut in the middle and the colored
soldier pointed constantly at the two loose ends."™ He examined the body
and found that death had occurred. There was no pulse; "nothing to be ‘
heard at osoillation; no reflex of the eyes". The eyes had, however, not
"been broken®™, end the body wms still warm. Death had occurred approxi-
mately "three quarters or half en hour" earlier, He found a red stripe
around the neck and a bloody abrasion in the vicinity of the elbow on
the left arm. -The abrasion was "a spot the size of an egg, which was
covered with blood". Judging from sight, Dr. Schenk was of the opinion
that the wound was not older than an hour or three-quarters of an hour,
Dre Schenk administered adrenalin in an effort to restore life and then
telephoned the police. He identified Prosecution's Exhibits 1, 2 and 3
a8 pictures of the dead person he examined in the cellar of the Baker
" house (R 8 - 10). :

Rudolf Dorn, a poliocs officer of the Nurmberg Police Department,
accompanied by a Sergesnt Kramer, arrived at the Beker house at five
minutes or ten minutes past five o'clock., When he arrived he saw
Captain and Mrs, Baker and esnother police officer, Sergeant King., - Dorn
went to a room in the cellar where he noticed a rope which had been out
end also e body lying on the floor, Dora did not make any inspection
of the room but locked it until Dreschler, the responsible officer,
arriveds From the time Dorn arrived until 7:30 nothing was touched
in the room. Some American personnel entered the room where deceased
was lying before Dreschler arrived and Dorn observed one of them lift
one of deceesed's arms (R 63 ~ 65)e
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Franz Dreschler of the Homicide Department of the Nurnberg Criminal
Police testified that he arrived at the Baker home at approximately 1900

hours.

He went to a room in the cellar to which he was directed and saw

the body of a girl lying cn the floor. There were several persans,
American and German police, in the rcom at the time. Dreschler estimated
that the room was five meters long, two meters wide, and 2.10 meters high,
There were two doors to the room, one leading from the cellar and the
cdher affording egresste and ingress from the garden. There was furniture
and other articles in the room. Near one door there was a little cabinet,

* There were two trunks, a pedestalfof sawing wood, a stove which had been
overturned, & wardrobe end other items. There were two lines hanging in
the room, one of which had been cut (R 21,22).

Concerning the lines Dreschler testified as followss

"3e VWhat sort of line?

"A. As a matter of fact, there was more then one line
attached to the wall. Opposite to the entrance door
there was ==m=

"Qe What sort of line do you refer to?
"A, It was & wire attached to a hook in the wall.

"Q. And what other kind of 1line?
"A. It was a wire; & cable.

"Q. And what other lins, if any, did you see, Mr., Drechsler?
"A. Attached to this wire = ceble ~ there was a line which
was running from the top of the wardrobe and led to the ocutside
door, and it was attached to the outside door.

"Q. Mr, Drechsler, I show you this line heres have you
ever seen that line before?
"A., Yes; it 1s the line that comes from that rooms

"Q. Please go on, Mr, Drechsaler.

"A, Affixed to that wire there was another line, but that
latter line had been cute The other end of the line that
was cut off was attached to a nail in the cemter of the door

leading to outside,"

* * " * *

"A. On the line which had not been cut laundry was hanging,
On the line that was cut = on the long end of the cut line =

near to the attachment to the door there was a shirt hung ups
* * X

"Qs Now, Mr, Drechsler, you have testified that there was

a plece of wire, to which a line that you described as being
Prosecution Exhibit Noe. 6, was attacheds did you have occasion
to examine the attachment of the line to the wire?

"A. I aid.

10
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"Q. Will you kindly demonstrate to the court, using the
assistant trial judge advocate and myself, how the line was
attached to the wire, ‘

"(The witness demonstrated as requested).

"A, This hook was fixed in the wall about two meters from

the ground - 1.8 meters to be exact; this line here was attached
to the outer door. It was running over the wardrobe. Next to the
_ door there was some laundry hung on the line. Thie end of

the line was fixed to a nail in the middle of the outer doors

It was slack on the floore On the inner door there was

another hook and this piece of wire was fixed to that hook,

I don't think that the two were connectede When I came

they were slack; they were hanging down -and this piece was

still comnected to the doore

"Qs Did you have occasion to examine the way that the
line was attached to the wire at that time?
"A. As I showed it now.

"Q. Will you please then examine that, and see if that

is the way it was.

"4, It was roughly like this, but not exactly like it: no,
that is not how it wase It was like this; 1liks I show it
nowe If I pulled this end the kmot would come unfestened,

"Q. Will you please pull it nows
"(The witness complied with the reqﬁest).

"Q. Did you have occasion to examine the cther kmot on the
wire? ;

"Ae I did note I only examined this cmne on the side it was
cut off. :

"Q. Now, Mr, Drechsler, you stated that this end of the wire was
not attached to the door when you first saw it. Is that

correct? . ’

"A. No, it was note

"Q¢ Will you please show the court the position of this

wire and the rope when you first discovered it?

"A. This hook was a little higher up and it was hanging

slack like it is hanging now,"
» ) -

"Qs Mr, Dreehsler, you have testified that you tested the

line where it was attached to the wire, snd I believe you

stated that a slip kmot was used - as you cemonstrated to

the court?

"A. It was a slip knot.

11
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"Q. In your opinion, Mr, Drechsler, would that knot
have supported a one hundred pound weight?

"A. Impossible., The way I found the knot it was
impossible."™ (R 22, 23, 24)

Dresohler admitted that the knots shown to him by the prosecution
were not as he found them, end that it was impossible to recomstruct them
in the fashion he found them. He claimed, however, that the knots shown
to him were & "reasonable replica™ of the kuots which he saw at the scene,.
He tested the kmots at the time and found that they were too loose, that
"by pulling just a little the slip knot would come unfastened"s It was
possible to put & wooden wedge between the knot to prevent a change in
its position (R 25, 26). .

Dreschler observed on the floor near ome of the doors "quite a lot"
of bloodstains. Under a chair near the upturned stove there were more
bloodstains, and under the stove 1lid about ten inches from the stove
there were additional bloodstains (R 22).

Dreschler examined the body in the cellar and found that it was still
rather warm (R 25).

Ernest Werner, police photographer, arrived at the Baker house at
about 93100 p.ms and took pictures of the room in the cellar. He identified .
Prosecution Exhibits 7, 8, 9 and 10 as the pictures he toock in the room.
Prosecution Exhibit 7 portrayed the outer door leading to the yard, and
showed two nails on the freme of the door to which the lines were fixed. N
Werner testified the nail to the right.of one viewing the door was rather
looses Prosecution Exhibit 8 represented a view of the wall opposite the
outer door. Prosecution Exhibit 9 was a wiew of a portion of the floor
showing forty to sixty blcodstains. Werner had examined the atains and
found that they were sti}l sticky. Prosecution Exhibit 10 was a view of
the floor before the outer door showing a stove, a chalr, garden utensils,
and a line hanging down from the door (R 27, 29). Deschler testified that
the pictures with the exception of Frosecution Exhibit 8 were true and
aocurate representations of the room as he had ¥ound it (R 24). Concerning
Prosecution Exhibit 8 Dreschler testified as followss

"A. The picture shows the narrow side of the cellar -
roome It shows the way the wire was fixed. When I
first came, however, it was hung differently.
* * B
"A. The wire was only fixed to that hook further domn
and in the distance from the hook on the wire the lines
" were attached.™ (R24)

The line was not hung on that hook (R 24). Werner identified Prosecution
Exhibits 1-4, inclusive, as pictures of Leonilla Veit which he took at the
Pathological Institute the following day (R 29, 30).

Doctor Guttfied Kolb testified that he was a licensed physician, had
practiced medicine since 1937, was a member of the staff of the Pathological
Institute, and that during his carger he had performed approximately three
or four thousand autopsiss. At 8100 a.m,, 2 July 1948, Doctor Kolb performed
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an autopsy upon the body of Legilla Veits He found that the body weighed
57.5 Kilogrems and was 155 centimeters in length (R 11, 12). He testified
that his examination further disclosed thats

"There was a strangulation mark on the neck =
a strangulation furrow; scratches - superficial scratches
on the left chest; a Jagzed wound on the left elbow =
outside of the left elbow; an abrasion on the chin which
had dried up and had a brownish appearance. On the left
outside of the left palm two parallel abrasions of the
skin of the length of one centimeter (half an inch)s outside
of the left knee joint some dried blood."™ (R 12)

In Dr. Kolb's autopsy report, which was admitted without objectiom,
appears the followling description of the marks on the deceased's necks

"2. On the neck a horizontal stripe, which measures ®, 2 :
to 0,7 cm in width, 1s visible, This stripe is ascending

. towards the head in the back of the nexk and bhoth ends meet
in an oblique angle, The regions surrounding this stripe
are grey-whitish and sunk in. The front part of the neck
located between the two platysma looks brownish, dried up,
is firm end somewhat swollen. On the right side of the mneock
between the larynx and the platysma, the stripe reaches its
most width, From the middle of this stripe, 2 0,4 om wide
and 1,6 ¢m long second stripe descends, At the front edge
of the platysma, aif the ssme side, the stripe is measuring
1,2 om in width., For a short distance, a sunk in grey-
whitish strip runs parallel to the swollen brownish fim
stripe. Ths area of the described marks is blueish dis=-
coloreds TFurther, point-shaped hemorrhages are visible
on the front of the neck and partially on the skin of the
eyelids." (R 14, Pros 5)

Drs Kolb stated that Prosecution Exhibit 4 acourately reflected the mark
around the neck of deceaseds Dre. Kolb testified that Prosecution Exhibit
3 accurately portrayed the wound which he found on the left elbow of '
deceased, FProsecution Exhibit 3 shows a jagged cut to the left of the
left elbow which were the deceased to be placed in a standing position
would run almost verticallys. Dr. Kolb, upon being shown a saw, expressed
the opinion that such an instrument could have inflicted the wound, Other
findings made as & result of the autopsy were that the deceased was in the
first, or at the latest, the second month of pregnancy, and that there was
en increased content of alcohol in the bloodse The concentration was "1.573
per mil," which would indicate a slight intoxication. With reference to
the blood aleohol content, the autopsy report has the following additiomal
comments "It is to be taken into consideration that the blood alcchol of

& body is being reduced end that the actual blood alcohol is higher,"

i
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On cross-examination Dr. Xolb testified that other than the neck

injuries he found no other wounds or injuries which would heve caused
deceased to lose consciousness. On redirect examination he testified

that a sharp blow at the point on the chin of the deceased where he
had found an sbrasion could have resulted in unconsciousnesse’

With further reference to the cause of death he testified as followss

"Q. Thank youe I show you agsin Prosecution Exhibit 1

for identification. Are you qualified, Dr. Kolb, to .
testify as to certsin marks upon the neck of the victim?
"A. The marks are extreordinary in cases of death by

ha.ng ing .

"Q. Doctor, will you please exsmine that picture and tell

the court; if any knot were employed, where that knmot would
appear on the neck of the victim: at what point it would

agpear on the neck of the victim.

"A. If a knot would have been used, then the kmot would

have to be placed on the largest spot of the furrow; that is, in
the center,

"Q. Now, Doctor, where, in relation to the mid-line of the
chin and trachea, is that lergest part which you presvmed to
be the knot? .

"A. I did not say there was a knot,

"Qe No; I said, if there were one?
"A, In that case, it would have to be placed right off
that central line,

"Qs Will you please point at my neck and show the court
approximately where the thickest part of that mark is?

"LAW MEMBER; The witness points to the right~hand side of
the trial judge advocate's neck, just off centers

"Qe T have me more question to esk you. Again showing you
this picture, you see there a descending mark. In your
opinion, was that caused by the same rope, or other instrument,
that caused the other burn or ring around the neck of the
deceased? , )

"A. It is to be assumed.

"PROSs No further questions. On the question put to the
witness to point on the neck of the trial judge advocate

epproximately where the thickest portion of that mark on

"the neck of the deceased was, let the record reflect that
the witness pointed to a portion of the neck of the trial
Jjudge advocate half way between the mid-line of the chin

and the ears
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"WITNESSs Always assuming that the witness stated there
wes & knot, but there is no typical mark which would
signify a kxnote.

"PROSs I think the question was, where did the *hickest
portion of that ring eppear. Does that meet with the
pleasure of the courts the way the trial judge advocate
describted it?

"LAW MEMBER; That is the place that he pointed in response
to the question that you asked him at thet time."

* * : »
"Q. Now, Doctor, during the questioning this morning by
the prosecution, I asked you this question: 'I show you
Preosecution Exhibit 1 for identificestion. Are you qualified
to testify as to certain marks upon the neck of the victim',
I believe that your enswer to that question wes: 'The marks
are extreordinery in cases of death by henging.' Is that
correct?
"&. That was my answer.

"Qe I show you Prosecution Exhibit 1 for identification. Is
that mark the type of mark you would expect to find when
death was & result of hanging?"
* * *
"A. In a case of death by hanging; meaning that a persen
tried to harg himself or herself- this sort of mark is unusual.”
* * »*
"Qs Did you give sn answer to that?
"A. I would not expect this mark in a case of death by
henging; in a case of suleidal hanging I would not expect
that sort of mark.

"Q. Doctor, would you care to clarify your snswer any further
to the court? .

"A. The umusual thing about this mark consists in the
followings there are two deviations from the main furrow,

to the side; one upward, and one in a downward diagonal
direction." (R 18, 20, 21)

On re~cross-exemination, Dr. Kolb was unable to express an opinion
a8 to whether the chin abrasion was caused bty e blow sherp enough to
render a person unconscious. With reference to & possible explanation
for the chin abrasion Dr. Kolb testifieds

"Q. Do you think the wound could have been caused in this
fashion? ) '

"(The defense demonstrated by placing the rope around his
neck end knotting it in the front).

"A. I don't think so, because the rope went around the neck
end the two ends mst,
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"Q. I shall clarify the question. We will presume that
a hypotheticel person suddenly jumps off a pedestal and
hits the rope with the area of her face irdicated by this
wound, Now, could the rope have caused that wound?

"A. If it is rough enough; the rope =~ it could.

"Q. Here is a sample rope. Is that rope rough enough?
"A. Maybe, but I have to -know how wide the wound was,

"DEFENSEs For the purpose of the record, mey I describe
the position of the rope? The rope was wrapped around
the neck of the defense counsel, crossing somewhat to
the right front of hie neck, with the two ends of the
rope held outwardly in opposite directions, and a
demonstration wes made of the face & left side of the
face - falling against that part of the rope stretched
out to the left." (R 19, 20) '

On the afternoon of 2 July and agein on 6 July, accused was

interviewed by Paul J. Ashlock, a criminsl investigetor of the Criminal
Investigation Division, with reference to his Mactions and whereabouts
on the 1lst July"™., At the first interview, accused stated that he had
been at the educational building all morming; that he had not eaten
mess in the regular mess but ate a can of sardines in his quarterss; and.
thet he had gambled all afternoon in the basement of the barraocks.
Accused, however, could not recall with whom he had gambled (R 66, 67).
In detail, Ashlock related his conversations with accused as followss

"Q. Did you heve further conversation with him on the
2nd July about his whereabouts on the aftermocn of lst
July? : '

"A. I dide I asked him about the morning; what he did.

- Then he said he gambled all afternoon. I asked him where,

He said in the gambling room in the basement of the barracks,
I asked him who he gembled withs He didn't recall, I

told him surely he must have kmown scmeone there. He
answered there was only e Germen there, I asked if he
stayed there all afterncon by himself., He stated, no, he
went to the snack bar. I asked him if there were people

in the snack bar, He said, yess I asked him if he recognized
snyone in the snack bar. He said, no. I asked him how

long he had been in the organization. He said, better

than a year. I asked him, why, in a year's time didn't

he know enough people to recognize some people in the

snack bar who could say he was there. He said then, he
didn't go into the snack bar where they serve food; he
went-through & basement passage. I asked him where he

was going to through the basement passage. He said he
didn't knows Finally, he stated he went back to Captain
Baker's house,
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"Q. Then did he tell you ---- in what conversation, and
approximately on what date, did he tell you that he had,

in fact, retumed to Captain Baker!s house on the aftermoon
of the lst?

"A. That, I believe, was on tho Sth.

"Q. Was it, or was it not, on the 2nd, Mr, Ashlock?

"A., Some edmissions were on the 2nd and some were on
the 6th, but I think on the 2nd he admitted he had gone
back to the Baker's house but he hadn't remained there, -
But then on the 6th, he said that he had been there in
the afterneon and that he had been drinking before he
went to Captein Badker's house, and after Mrs. Baker
went to the Commissary he went welking with Sandra -

Mrss Baker's daughter. He came back and didn't see Veite
He went into the living room, sat down on the sofa end -
that is the last he remembereds” (R 68)

4. Evidence for the defense.

Accused after being apprised of his rights to testify, meke an
unsworn statement, or remain silemt, elected to testify.

. He testified that he was a member of Company "C", 37lst Infantry
Battalion. He had known Lilli Veit for two years and three monthse
On the Sunday prior to 1 July, accused brought a ssw from the basement .
to saw a ham bone for Mrs, Baker, After using the saw, he hung it on-
a nail alongside the stairs leading to the basemente On the morning of
1 July et about seven or seven-thirty, he came to the Baker house bringing
with him a bag containing some schnapps and "FX" articles. A short time
leter, Jackson arrived and accused told him to wait until he had fixed
the fire snd he would accompany him back to campe Lilli queried accused
as to why he wanted to go back to camp and later in the basement surprised
him as he was locking his trunk., She demended to know what he was putting
in the trunk and became irate. She kicked the lock of the trunk and threw
some barber tools of acoused to the floor. While accused was fixing the
fire, she came over to him and exclaimed "you pig". Accused laughed, went
upstairs, secured his bag, and retirned to camp with Jackson., He later
returned to the house from camp with Jackson, stopping en route at a
house to call Lilli that he wes coming. Upon their arrival, Mrs,- Baker
.Bpoke to Jackson about going to the commissary. At the time, there was
another lady in.the kitchen speaking to Lilli. Accused went to the base=~
ment to fix the fire and also to look for some "stuff"™ which he had hidden.
He found one bottle which was three-quarters full, but was unable to find
his full bottle. He asked Lilll where the full bottle was but she would
not tell where it.-was., He then locked the other bottle in his trupk snd
ceme back upstairs. Sandra said to him "Lilli's bade I don't like her
any more". Sandra suggested that she and acoused go for a walk., Accused
replied, "0.K." At that time, Lilli came into the kitchen. She had been
in the basement, She had blood om her left elbow and was holding ite. ' She
ran water on her arm. She was staggering 'becauso she had been drinking.
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Sandre came into the kitohen then and accused left the house with her,
Accused did not now what time it was when they left. Up until that

time he had consumed about one-third of a bottle. They went up the

street about six or seven houses where they spoke to Anni Sandner.

Accused had some.oandy end gum which he gave to Anni for hersélf and

her brother Peter. He did not recall telling Annl that he had been

peid that day but did recall dropping some money snd picking it upe

When they left and started down the street Sendra seid, "You catch

me", Accused chased her end they were laughing and playing on their

way to the house, Accused opened the door with his key, took off his
.jacket, went upstairs, and went to sleep. He was awakened by Captain
Baker who told him that Lilli was almost dead and that the doctor was
working over her. Accused asked what was wrong but Captein Baker told

hin to remain quiet. Accused recalled that she had been drinking and

also that she had cut her arm. Accused told Ceptain Baker about Lilli's
drinking but Captain Baker again told him to be quiet, tcok accused teo !
his room and said "Be quiet, they are now working on her"., Accused went
to sleep end was later awakened when Captain Baker end Jackson came to the
room. They took him back to camp end -accused went to sleep in & room at
the Officers' Club. Ie did not remember distinctly, but it seemed that while
in the jeep he was told that Lilli was dead. He recalled that after
arriving at camp he spoke to & fellow named Bledsoe and told him thet

the Captain hed said Lilli was dead. The following morning Cepteain

Baker told accused to report to the "CID". He turned aside accused's
questions concerning Lilli end merely told him that all would be explained
to him. Accused went to the CID, waited awhile and then went to the
Militery Police station. At one o'clock, he returned to the "CID" ani

was questioned by Ashlock. JAccused stated that Ashlock first inquired i
of accused's movements on the 3lst, and sfter accused had accounted for '
his movements on that date, interrogated him concerning 1 July. Accused
testified that he told Ashlock that on the 3lst he went to camp in the
morning with Captain Beker. Since it was pay dey, he stayed around the
company until he was psid, He then went to the basement where there

was gambling and he lost ten dollers, He believed thet at the time it

was after twelve o'clocke The participants in the game were strange to
him except the fellow who was running +the game, He could not recall the
latter's name, He then drifted around camp and later went to the photo’
shop in the basement of the Service Club but found it closed. Later on

he had some sardines end crackers. He could not recall that he related
anything else about the 31lst. The version of his movements on 1 July,
which he testified he related to the CID, was in accord with his prior
testimony as to how he spent that day. At the conclusion of his direct
testimony in response to a question propounded to him‘by defense counsel,
accused admitted that after he had learned of Lilli's death he begame

worried that it might be decided the death was murder and that he would
be charged with it (R 78-85),

On cross-exemination he testified that he was worried because of
prejudice. When he was questioned at the CID office, the remark was :
made "being a negro, did her mother know she was going with you?™ Accused
stated that he replied, "She certainly did". Other things were said which

18



(27)

were not right to say "* * * it was prejudice™ and accused was worrieds
One man at the CID told accused "I know you didn't do it, but who did?"
Accused believed she did it herself (R 85-86). Concerning the saw accused
testifieds

"Q. Now, again, did you say this sew was hinging this way?
"A. It was hanging this way in the basement on the walls

"(The witness demonstreted the way the saw was hanging).

"Qs It was not on the right-hand side?
"A. On the left,

"Qe Going dovm the stairs? .
"A. Yes,

"Q. So it sort of stands to reason that if a person were
going downstairsy that a cut on the am could not be inflicted
because they were moving with the teeth of the saw - if they
were going down. Now, if a person were coming up = possibly
ascending the steirs - and threw the arm up; it would cut,
"A. She was staggering and she was drunks I presume she

- staggered.

"Q. Did you see her go down the stairs?
\"Ao Noe

"Q. How do you know she was staggering?
"A. , She staggered when she came to the kitchen,

"Q. So you presume she was staggering down the stairs?
"A., Yes, sir,

"Q. This was against the wall, let-us say; Crossways ==
"A. It would not be like that, sire It was a little above

her head, I think,"
» * »

"Q. Now, the saw was hanging in this menner, was it, Abstons
On the lefthand side of the steps as you went down?
"As That is straight down, sir. The saw was hanging out.

"Q. About how far was it hanging out? Do you remember?
"A., I don't remsmbers

"Qe But you do know it was hanging out?
"A. Yes, that's right. Exactly how far it was, I don't knowe

"Q. Did you ever move that saw?
"A. No.

"Q. You are sure?
"A. I am positive,
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"Q. Was it hanging there when you ceme back from the
walk with Sendra?
"A. I didn't go in the basement; I went upstairs.

"3, You didn't teke it in the closet upstairse?
"s., No, sir. :

"Q. You didn't?
"A., No, sir.

"Q. Did Lilli have it when she came upstairs; when you saw
‘her with the cut on her arm?
"A. No, she came in the kitchen like this. |

"(The witness demonstrated by holding his left elbow with
his right hand).

"Q. Did she bring the saw up?
"A, I didn't see; I was in the kitchen,

"Q. Did she come straight in the kitchen?
"A., As far as I know, she did. I was standing by the table.”
(r 86, 87).

He denied that Lilli lent him money and that he had told Amni Sandner

that Lilli was a devil, He admitted that Lilli had told him that she

was going home to Minningen, "to get her papers straight about this
conversion, and things". ©She was to return later, Around 1 July he

did not have knowledge that his company wes to move, He admitted,
however, that the company was presently at Grofenwohr snd prior to that at
Kitzingen. He did not respond to the assertion that he had knom the
company was moving to Kitzengen but asserted that he did not know he

was going to move with the company (R 87, 88). '

He testified that he thought there were but two keys to the front
door of the Baker house, one which Mrs, Baker had, and the other which
he had, On "this particular day" he had one key and Mrs, Baker, the
other (R 88, 89). . ‘ ,

He kept his belmnginges in the basement room where Lillits body
was found, He had photos there which he did not want Lilli to see as
- she was very jealous, He had a number of friends but did not lnow if
11111 was jealous of them. . She was terribly jealous, but acoused did
not give her any particular cause to be sos Lilli had come to Nurnberg
in March to be with accused and at that time they were friendly. Upon
being asked if their relations were more than friendly, accused reiterated
that they were friendly and he denied kmowing that Lilli was pregnant.
He stated it was not true that Lilli had hocked her wrist watch in
crder to get money to give him. "Accused did not tell Nagel that Lilli
was alweys asking him for money and claimed that Nagel did not tell the
truth. Accused explained that Mrs, Baker wanted Nagel kept out of the
house and that Nagel probably blamed him for not being allowed in the
house. Auni Sandner was & casual friend of accused to whom he might
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have remarked that Liili was a devil, but-not that he did not want to
marry hers On but ane occasion had he struck the deceaseds They were

at the Club at the time end she was drunk and he slepped hers He denied
that he knocked her down or struck her with the saw on the afternoon of

1 July. He recalled that after coming back from his walk with Sandra
he took off his jacket and went upstairs and fell asleep. Later he was
awakened by Captain Baker and Jackson and told thet Lilll was almost dead,
Accused thought of the cut arm and of the circumstance that Lilli had

been drinking, and then went back to sleep, Although he was in love with
Lilli, he made no attempt to go to see her, He did not know that police
and investigators were in the house at the time, nor did he become aware
of their presence when he went from Lilli's room to Captain Baker's room.
He had been up all night the previous night and had been drinking. He

was not drunk when he returmed from his walk with Sandra but had been
-drinkinge. He did not kmow what time it was when he was awakened in -
Captain Baker's room. On his way out to camp, he was unable to elicit any
information from Captain Baker as to what had happened to Lilli. On 1 July,
he was last in the mllar room, where Li111's body had been found, at about
1330, He did not have a key to the door affording entrance to that room
from the cellar and that door was not locked on 1 July, and the key to the
back door was in the lock of that door (R 89-86). Concerning the appearance
of the room at the time he last saw it he testifieds

"Q. Describe to the court exactly - insofar as your
recollection is concerned - how that room looked end
what was in it when you left.

"A. There was clothes hanging on the line.

"Q. How many clothes?

"As I don't know how meny; it was full of ‘clothes. By the
trunk - there was an opening for the trunk =~ and there was
clothes to the right of thetrunk and on the line going to the

back of the wash room.

"Qe Clothes on the right of the trunk?
"A. That's righte

"Q. ™our foot locker?
"A. Yes. And there was fatigues.

"Q. How was this rope attached? '
"A. I didn't examine the 'rope.

"Qe Did you put the rope up?

"As, I put the rope up myself when I made the laundry
line for Mrs, Bakers It had been up about two or three
weeks, because it had been raining and they hung the
clothes in the basement,

"Q. How much slack did that ropse have? In other words, you

sey there was laundry on ite Did it sag much?
"Ae Yes, it suggeds
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"Q. A great deal?
uA. It sagged; not so much the clothes touched the floor,
but almost touching the floor.

"Q. Was there any other rope down in that basement~ in that
cellar?

"A. I don't remember if there was: only the line - only
the rope that made the linse.

"Q; Any neckties hangirig on that line?
A, I don't remember. I didn't hang up the clotbes.

3. You do remember tha.t they were fatlgues?
"A. Yes. ,

Q. What happened to those fa.tigues?
”Ao I don't know.

" . "Q. Why weren't they down there at seven ofclock that mght?
YA, T don't know.

. "Q. Why weren't they down there at five o'clock that night?
"A. I don't know. Maybe she taken them up that morning.* (R 96,97)

The lines were about four feet above the floor. When the door opening
from the cellar was opened, it opened into the room and would hit the
rope going across the room. The open door tended to slacken the rops.
'Thls inside door was not kept locked {R 105). .
Be dem.ed that on 2 September in the presence of Jackson he stated
that he had put a slip knot on the wire after Lilli was dead (R 97).

He could not recall how long after he had been in the cellar he
and Sandra went for a walk. The duration of the walk was probably forty—
five mimtes, maybe less (R 98).

Accused again denied that he had struck Lilli with the saw. He
could not account for the absence of blood on the saw, nor could he
explain how it got into the closet (R 99).

On redirect examination, he testified that the saw was hung so that
the teeth were pointing down. He reiterated that except for the face
sla.ppix;g incident he could not remember having a physical fight with Lilli -
(R 100 -

Upon examination by the court accused stated that the reason he did
not lock his liquor in his trunk and thus keep it from Lilli was that
he did not have enough time. Although he did not make a habit of it
he knew itwas all right for him to go to sleep in Lilli's room. When
he awakened, Captain Baker told him that Lilli was almost dead and
the doctors were working on her. Captain Baker told Jackson "You keep
him @ccusedﬁn here." - Accused did not leave the room. He answered
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*No", to the question, "Do you think that is the natural reaction of &

man who has just heard that the woman he loves is dying?" When he finelly .
left the house he was prevented from going to the kitchem by Captein

Baker and Jackson. When he left the house in the afternoon with Sandra,

no one else but Lilli was in the house to his knowledge. At &hat time,
other than he and Mrs. Beker, no cne could enter the house unless admitted
(R 100-103).

‘ Upon further redirect examination, he stated he had hid the whiskey
‘when he first came to the house in the morning to stert.the fire, He was
putting "PX" thinge in the trunk when Lilli ceme down and berated him for
not teking her to the club the evening before. When he returned around
eleven-thirty or twelve, he went for the bottles to put them in his trunk,
and found one bottle missing (R 103-104). -

Subsequent to the arrivael of the Bakers at the house, accused used
to stay at the house one or three nights a weeks On these occasions, hse
would sleep im on the couch, sometimes in the dining room, and if Lilli
had gone to her home in Menningen would sleep in her room. He had stayed
oavernight on occasions when Lilli wes at the house (R 106).

Prior to the pretrial investigation the last he had seen of Sandra
was when he returned from the walk {R107).

Hans Nagel recalled as a witness for the defense testified that the
door which as a prosecution witness he had steted was always locked was the
door leading from the workroom outside (R 108),

Franz Drechsler recalled as a witness for the defense testified that
he examined the  deceased and found she was clothed in a summer dress with
short sleeves, She had on a slip and & pair of shoes, Her clothing made
an "orderly appearance”, thers was nothing torn. On the lower part of
the dress there were three small blood stains (R 109).

On the line which was not cut there were a pair of trousers and
another piece of laundry. On the "cut-off™ rope close to the garden
door there was & shirt hanging., On the line nesr the door, he found a
bloodstain. Most of the bloodstains which he found in the room were
on the floor near the door leading outside, there were a few around
the upturned stove, under the stove 1id, underneath the chair, and
there were also some on the stove (R 109~110).

The wound on the elbow was in the shape of a bow; the wound itself
did not go "all the way through", the tissue had been separated in parts.
There was not much blood over the elbow but it was smeared. The right
hand was covered with blood, There was blood on the left hand also but
not as much as on the right (R 110). -

Drechsler was again recalled to the stand by the defense. He
idontified a stove in the courtroom as the stove which he had seen
‘in the basement room. He identified a knot shown to him by the defense
counsel as & knot which he had made and testified that he haed patterned
it after a lmot he had seen on the rope in the rooms It was not, however,
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an exact replica of that knot. The following demonstration then took
place in the courtrooms

"DEFENSE: Let the record show that defense counsel

was holding one end of & slender wire rod; the interpreter.
the other end, and that one end of the rope is in the hand
of the defense counsel and the other emd is attached to

the iron rod.

- "Qe Now, I request the witness to meke a 8lip knot with
this rope on that iron rod.

"DEFENSEs Let the record show that the end of the rope
held by the defense counsel has not been freed; nor the
ends of the iron rod. " (R 123)

At the conclusion of the demonstration the witmess: testified aB followu
"WITNESS: That is a slip knote

"Q. All right. Did the knot you found there in eny form
or fashion resemble this kmot? .

"A. I could not ‘recall it that exactly, but the knots
there were a little tighter than thesze,

"Q. Was the general shape, and contours of the knot,
‘anything like this knot?

"A. The resemblance was that the knot would come unfutcnod
by pulling the loose ende

"Q. Would eny of these loops reserble anything you found there?
"A., I remember that it was bound a few times round the line
and the end was the slip, -
Qe Would those turns you described, and so on, resemble
this in eny form or fashion?

"A. That I could not say eny more. I left the kmots in
the condition in which I found them. We made our tests
and put wedges between the knots so we would not loosen
the knots,

"Qs Do you remember me asking you to meke a slip knot a
few minutes ago in the ocourt room, and did I ask you if

this knot in any way resembled or looked similar to the

one you found at the scene?

"A, It was not like this,

"R« The knot you found was not 1like this,

"DEFENSEs I wish to introduce this as Exhibit A for
ldentification of the défense, retaining the original slip
knot which the witness made, and the one he made under the
oconditions desoribed end shown to the courte.’

24



(33)

-

"LAW MEMBERs Which he testified to, I understand, were
not like the one he found?

"DEFENSEs ~~-- which he testified to were not like the
one he found,

"PRCSs Mre Drechsler, the rope and knot that you found,
I believe you said, would come loose when a small amount
of force was exerted against them?

"TITNESSs That is correct:" (R 123, 124)
Corporal Floyd P, Luper, 385th Station Hospital testified that
he was a Clinical Laboratory Technician and that one of his duties was
the analysis of bloode He identified Prosecution Exhibits 7 and 10 as
pictures of a small storsroom in the basement of the house in which he
conducted blood test experiments on 7 September. The test which he
used was the "Benzidine" test used for discovering the presence of
blood (R 111-113).

Concerning the bloodstains which were found he testifieds

Mialking down the stairway to the basement, on the left-
hand side, I found approximately four or five spots of
bloode I would say it was half way between the top of the
wall and the basement steps. At tlie bottom of the basement
steps on the right-hand side of the wall I found two spots - ~
of bloods On the floor:between the basement steps and the
room - the storeroom - I found one spot of bloods In the
store-room I found very much blood on the outside door,
that is, the door leading to the outside, There was a small
iron stove that had very much blood on it and one spot of
blood on the floor right by the door."(R 113).

This was the door leading to the stairwaye. The spots on the left hand

wall of the stairway were spaced and were about three feet above the steps,
Blood was also found in the kitchen, in the kitchen sink on the right hand
side, and approximately five or six spots on the kitchen floor. (R 113-114)

Upon cross-examination he testified that he did not find any spots
on the steirs as distinguished from the wall of the stairwsy. He found
a great deal of blood on the door leading to the garden from the base-
ment, about one-third of the way up the door. He did not determine if
the blood stains were animal or humen blood (R 114-118),. )

Upon exemination by the court, he testified that he found but one
hlood spot on the floor of the basement room. That spot was near the
door leading to the stairway. There was no blood on the floor near the
garden "doors - He did not recognize the scene depicted by Prosecution
Exhibit 9. He identified Prosecution Exhibit 7 as the door upon which
he found bloodsteins but testified that the stains were not visible in

- the picture. They were, however, visible when he viewed the door ltself.,
In making the tests, he applied the Benzidine solution only where he
suspected there was bloode On the top of the stairs near the kitchen,

he did not find any blood at all (R 115-117).
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On redirect examination, he testified that the floors, halls, and
starways were very dlrty and appeared to have been walked on a lot and
had not been cleaned. "He placed Benzidine in many places in the house
and obtained a very small percentage of positive reactions. Concerning
the efficiency of the Benzidine test on surfaces upon which there was
considerable traffic and where dirt had been ground upon the spots, the
witness stated in re-cross-examination that he was not qualified to glve
an opinion (R 118-119).

After being excused as a witness, Corporal Luper again examined
Captain Baker'!s house. Concerning the latter examination he testified
that there was one pool of blood on the floor near the garden door and
upon again viewing Prosecution Exhibit 9 identified it as a picture of
the room (R 125).

Dr. Emil Weinig testified that he was a Professor for Forensic
Medicine, Doctor of liedicine and Doctor of Chemistry. His principle
field was legal medicine and he had experience in criminal investigation
gince 1930. He had used the Benzidine test frequently in his work. If
a positive reaction was obtained from the use of the Benzidine test he
would conduce the presence of blood. In cases where the blood spots
were subject to much walking and having dirt ground upon them for a
period of two months the Benzidine test would still show a positive
reaction (R 120-121).

Dr. Weinig also testified that he had been in attendance on 200 cases
of suicide by hanging and that in 150 of these cases some part of
the body of the deceased would be touching the floor and in 50 of these
cases the deceased would be "more or less lying" or in a sitting position
to the front. The latter cases are illustrated by a picture contained
on page 343, "Technlque for Court and Police Medicine" edited by Professor
Lochte (R 167).

On cross-examination the prosecution attempted to elicit an opinion
as to the cause of death as reflected by Prosecution Exhibit 1. The
defense objected to the question as being beyond the scope of the direct
examination whereupon the prosecution took the witness on direct examination
(R 167-169).

Doctor Weinig testified that the strangulation mark illustrated in
Prosecution Exhibits 1 and 4 was "signified by something extraordinary
on the right side of the neck which is termed an 'Antypical strangulation
mark'." On the right side of the neck there were deviations from the
main track which would indicate that the instrument used in strangulation
had some extension. Strangulation.by the hand of a third person was a
possibility. Doctor Weinig added "In very rare instances, however,
where the slip can be closed on the side of the neck and death may occur
by hanging." (R 169)

Concerning the rare instances Doctor Weinig testified as follows
on cross-~examinations
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"Q. Did you say in very rare instances? Let me see if I
first understood what you said,. .-You said, I believe, when
one burn goes downward in relation to the main burn around
the neck and another one goes upward, that generally
indicates that the person was strangled by someone. Is
‘that right?

¥A. Yes.

*Q. But you did say; in rare instances such marks do oocur
vhen there is a ha.nging? ,
"A. Yes.

"Q. Now, in the course of your activity and your work - these
hangings you investigated; was the body suspended from a
point more-or-less directed above the body; a single poin’c?
"A. No, it was not. In those exceptional cases, the
conditions of suspending the body were exceptional too,

"Q. He misunderstood my question. I was just referring

to hls general experience and not referring to any particular’
unusual experience, and I ask the witness, in his experience
generally, does he find that the person who is hanging hangs
from one point somewhere above the persom's hesad? .

"A. Gemsérally, this would be the case, :

"Q. Have you ever come across & case where a person hung
themselves on a rope which lwas attached to two peoints
perpendicular or at right-angles to the forcc of the person's
body? .

"s, I have found those cases.

"Q. How many have you found?
"A. Four or five.

"Q.I 411 right.' Then, in your broad experience, would
you say that is a very rare instance of ha.nging?
m. It 18‘

"Q. And you also said that this kind of mark does occur
rerely in some forms of hangings?
"A. They could, in exceptional cases,

"Q. I want to demonstrate a certain type of case., ' This.
rope is attached to one end; this at the other end at.right-
angles to the person. Now, the points of attachment are
around the person's mneck or below - in line with the neck
or below,

"A, In which cases?

"Qs I am demonstrating a hanging now, I am showing one,
Fortunately there is a doctor present, so I don't mind
demonstrating. There is one point against the wall at
right-angles to another point and the rope is perhaps

in 1ine with the neck or slightly belew the mneck. This
person wraps the rope arocund the neck, as I have just
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done, snd the record can show that the defense counsel
has placed the rope around his neck crossing in front
of his neck somewhat to the righte Now, the person is
standing on something like this stool here end the
person falle to the sideways. Now, is it possible, in
those circumstances that the person will get a quick:
burn more-or=-less at this a.ngle? Is it possible?

"A. 1t is possibles

"Q+ All righte Then the person, having fallen sidewaya _
quickly at this engle, suddenly has her body streightened up end
falls backwards. Is it possible for the peraon's chin =
in view of that backward movement; is it not possible for
the person's face to fell forward, and, now, of course,
the body is below the point of attachment of the ropes;

is it possible for the person's chin to hit the rope hard?
"A. It is possible.

"Q. Would that kind of blow to the checek or face cause &
mark something like you can see in Prosecution Exhibit 11
"A. Yes, it could." (R 170, 171)

The hypothetical situation was not, howevor, a probability, but
may occur once in a hundred cases (R 171, 172).

Rudolph Dorn, recalled as a witness for the defensze, testified
that in the room which he was guarding, he remembered that cne piece
of clothing was hanging from the rope which was stretched out across
the room. Yot connected to the first line was & second line upon which
2t a point close to the garden door were hanging three dresses belonging
to the victim. Two of the dresses were dry and cne was partly wet. The

line fram which the dresses were hs.nging was uncut and was two meters
in length (R 122).

Edith Kuhl testified that on the Wednesday or Thursdey of the week
preceeding her appearsnce in court she visited the CID office and examined
two pleces of rope which had been cut apart, Ome of the pieces of rope
was attached to a wire. She had made a drawing of what she had seen,

She testified as follows concerning the results of her examinations

"Qe I show you this papers do you recognize 1t1
"A. Yes, sir. That is my sketch,

"Qs Will you mark an 'R' on the right side of that
paper, and en tLt on the left side of that paper,
indicating right and left. That not, or drawing of
a knot on the right-hand side of thet paper; do you
recognize 1%7

"A. Yes, sire It was on the wire,

‘"Qe On the wire?
"A. On the wire; more-or-less hung around the wiree
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"Q+ The knot on the left side; do you recognize that?
"A, Yes, sire .It was also on the wire,.

"Qe All righte Now, which was the longer cord leading
from the knots; the cord on the left-hand side, or the
cord on the right-hand side?

"A. The rope here through the knot on the right-hand
side is the one which has been cut and it has besn —=w==

"Qe Just say which is the shorter.
"A. That has been the shorter endes

"Qs TWere the knots on the rope on the left side comnected
with euch other in any way?

"A. TYes, sir. The rope was once connected at the wire
with the right-hand side knot and then the rope was put
elong the wire and again tightened at the wire with
another knot,

"Qe And this is the knot you drew in the CID office?
"A., Yes, sire" (R 127, 128)

The drawing wes not offered into evidence by the defensee

Mrse Baker recalled as a witness for the defense testified that when
she entered the room where she found Lilli's body there was a-clothes line
and at the far side of the clothes line there were clothes., Her testimony
as to which line she meant is set forths

"Q. Do you mean by that; the side near the garden door?
"A. No; the line was made this way. Lilli was on the
first side of the room.

"(The witness demonstrated with her hands).

"3. You mean the second line? What kind of clothes were
on this line?

"A, Her dresses were on the side towards the door and
thers were fatigues on the far end,

"Q. The dresses were on the side toward the door. Do you
mean by that, the garden door?
"A., Yes." (R 129)

The clothing consisted of three dresses belonging to Lilli. Mrs, Baker
had known accused since about the end ¢f March., She had seen him under -
the influence of liquor but had never seen him misbehave himself in any
way., He was always a gentleman in her presence (R 129, 130)."
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Accused used to remain st the Baker houss cne or two times a week
when the Bakers were going cutes On those occesions he would sleep on
e couch in the downstairs living room, or in a chair, and sometimes in
the breskfast bench. During the entire period in which she knew accused
and Lilli they were friendly. She did not kmow, however, whether they
were engaged to be married (R 130-131).

Mrs. Baker did not kmow of the presence of the aaw in the house
until it was used to cut a ham and did not know of a special place for
it. When she was leaving for the commissary, she had occasion to go to
the closet where she subsequently found the ‘saw and at that time the
saw was not in the closet, nor was it upstairs at all as she had been
all over the upstairs. After her return from the commissary s conversation
with her daughter caused her to go to the closet to lock for the saw
(r 131-132). g

The doctor did not wash up in the kitchen sink after he finished
(R 132)0 ‘ " .

Private First Class Wade Boswell testified that he had known acocused
for a year snd s half, and haed gone out with him socially. He also
knew Lilli Veit and had seen her and accused together in clubse On many
cgcasions, he had observed accused under the influence of alcohol and
on such occasions accused's behavior was sociable., Lilli on the other °
" hand beceme nervous and exciteds On one occasion as she was leaving
the club at the Engadine Air Base, she mada an attempt to jump out - the
window and the witness grabbed her and pulled her back (R 132-134). -

Anni Marie Sturm testified that she had kmown accused since
February. She had subsequently seen him quite often as she worked at
Mrs. Baker's place every Friday, and had worked there for a week prior
to the time Mrs. Baker moved in. She had observed accused when he had .
been drinking but he wis never antagonistic. She was with accused alone in
the Baker house on occasion and he never tried to molest her. She also
became acquainted with Lilli Veit and saw her in eccused's company very
often. They were a typical loving couple. Lilli, however, was quick
tempered when she was drinking and would have some scenes with accused
when she would try to take a bottle from him. Accused liked children
but if he gave them chocolate when Lilli was around she would make a '
scene and say, "Those children don't need any chocolate™ (R 134-136).

The withess testified on cross-exsmination that sccused had told
her niece that Lilli was a devil and that he was not going to marry her.
Upon refreshing her memory from her prettidl® stetement, the witness
testified that accused and Lilli had frequent quarrels over trifles and
that although their quarrels did not become violent it looked sometimes
as though something could happen. She also testified that in her pre-
trial statement she had stated she never kmew whether he was under the
influence of liguor or not, he always seemed the same to her (R 177- 179). .

She testified on re-direct examination that it was her impression that
11114 started the quarrels by trying to make acocused jealous. She never
saw accused use violence in any of the quarrels. Otherwise accused was
very good to Lilli, he did anything for her, scrubbed floors for her and
assisted her in her work (R 139-140).
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Sergeant Clarence Gardner testified that he had known accused for
e year and had been with him socially. At social events Gardner had
frequently observed -accused under the influence of alcohol and noticed
at such times that accused was very friendly. The witness had never
seen the accused angry (R 141),

Captain James T. Baker testified that he was accused's Commanding
Officer and that accused was never too much of a disciplinary problem,.
He had seen accused when he had been drinking but accused did not react
abnormally to drink (R 142-143)

In the evening of 1 July, Captain Baker was summoned to his home
end on arrival there found in the basement a girl who had been employed
in hiz homes Also present were his wife, daughter, Jackson, and two
" German policemen. Subsequently, he found accused asleep in the girl's
room when he went there to get her effects, He awakened accused and
told him to get up end. go to another room. When accused got out of bed,
Ceptain Baker did not notice anything unusuel in his appearance and did
not see any blood om his person. Jackson went to the other room with
accused, Captain Baker made no mention to accused at that time of what
had happened downstairs, slthough later he told accused that L:Llli. would
probably have to go to the hospital (R 143-144).

Captain Baker testified on cross-exa.mination that accused was fully
¢lothed and that he believed accused had on his jacket (R 144-145).

Upon examination by the court Captain Baker testified that when he
first saw acocused he did not know whether Lilli was dead or not. He had
arrived home at approximately five o'clock and had gone to the cellar.

-In the cellar room were two German policemen, snd his wife. He noticed

& broken plece of glass and some gauze snd was told that a Dodtor Schenk
“who had been present had edministered adrenalin. After he was there for
‘about five or tem minuteg, a German doctor came. After the doctor had
made his examination and report, Captain Baker knew that Lilli was dead.
It was not until after the report was made that Captain Baker sew accused.
He went upstairs to get the girl's effects and found accused lying across
the beds To the best of Captain Baker's knowledge accused was asleep.
When accused awakened, Captain Baker told him to go to the other room.
Accused said nothing at all, Captain Baker told Jackson to remsin in the
room with accused. Captain Baker then returned downsteirs. Approximetely
four hours later at tem o'clock Capﬁaln Baker went upstairs again and
told accused to go to Camp with him. It was not until after they had
started for cemp that Captain Baker told accused that Lilli was dead.

. Accused made an emotional response, Concerning accused's reaction .
Taptain Baker testified: "He asked me how --- he said, 'No, no. How?',
and just went off like that." (R 145-149). For the remainder of the ride
back to camp accused held his head in his hand and mumbled to himself (R 182).
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Captain Baker had seen Lilli in accused's company prior to her
coming to Nurmberge After she-came to Nurnberg he observed that they ,
were "girl friend and boy friend". He had last seen them together on
the 29th or 30th of June (R 149-150)

Captain Baker identified Prosecution Exhibit 1, as a saw similar
to ane at the house and stated that the saw at his house was- umally
kept in the buement (R 152-153).

It was noted by the president of the court that Ct.ptain Baker had

' originally testified that he did not know Lilli was dead when he swakened
accused and subsequently had testified that he knew she was dead when:
he awakened him. After the testimony was read back to him Captaln Baker
testified that he knew Lilli was dead when he had awskened him. Although
the relationship between accused and Lilli was very close, Captain Baker -
did not tell accused of what had happened as the dootor had stated that
the death had resulted from suicide (R 153-154)

On the way out to camp accused did not express any desire to go to
Lilli. Ceaptein Baker did not have any conversation with accused at
camp and left camp et about two o'clock. On the morning of 2 July, he
saw accused in camp and told him to report to the CID immediatoly; that he
wes wanted there relevant to Lilli's death (R 154-156).

Captain Baker testified that accused kept a footlocker in the base-
ment snd alsc some clothing in the wardrobe. He did not see the clothing
that night or subsequently (R 157).

On re-crogs-examination Captain Baker testified that he did not know
. that the German doctor whom he admitted to the house was the coroner, : No
one had told him that the doctor who had been at the house previously had
pronounced the girl dead (R 158). As to accused's whereabouts on'1l July, -
Captein Baker testified that he had left accused at the house at seven-~
thirty in the morning (R 159). Accused was not intoxicated when Capta.in
Bsker saw him that day but : may have been drinking (R 159).

Accused was a.saigned a8 & cook in the company but also worked at
Captain Bakerts house. The latter was mot his duty. Captain Baker then
stated, however, that accused's work at his house was an authorized duty.
Captain Baker was of the opinion that it was not contrary to Army Regulations

to have a soldier perform personal duties for him as long as the service
was voluntary (R 159-161). -

Although Captain Baker knew that accused was & his house in the morning -
of 1 July and again that evening, he did not volunteer that evidence to
_ the investigator as he had been told that the girl's death was due to
suicide. In the interim between the time he last saw sccused in the

morning until he saw him that night Captain Baker did not know where he
was (R 162). .

’ Captain Baker did not think it umasual that acoused chould have a key
to the house wheras he did not have mme. It did not indicate that he was
on intimate terms with accused but rather that he trusted aocused (R 164).
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Accused was not in the habit of sleeping in Lilli's room but at the
time Ceptain Baker found him in her room Captaln Baker gave the matter no
thought (R 165).

Doctor Kolb recalled as a witness for the defense testified that prior
to starting his autopsy he examined the deceased's dress. Her body was
clothed in a summer dress which wus not damaged or tom and he did not
find any bloodstains on it. There were no positive signs of a struggle.

He could not state that the dress with which deceased was clothed and
which he examined was the dress she had on when she met her death but
did state it was the dress in which she was clothed when she was brought
to him (R 165-156),

Accused was recalled as a witness by the court and again examined as to
his reactions at the time Captain Beker awakened him and told him that Lilli
was almost deads Captain Beker had told him after teking him to the other
room. Captain Beker then told Jackson to remain in the room with accused.
Accused asked "ihat happened. Whet happened. What is wrong?"™ Captain Baker
t0ld him to be quiet, that Lilli was almost dead, and told Jackson to keep
accused in the room. Accused believed that Lilli was probably drunk.
" Captein Baker first informed asccused that Lilli was dead when they were
pulling away from the house in the jeep (R 177-178).

Accused did not know who put the saw in the closet. He had put it
on the stairs on the Sunday prior to 1 July but had seén it in the same
place o the morning of 1 July (r 178).

1illi had hurt her elbow after Mrs, Baker had left the house (R 178)
With reference to seeing any blood on the céllar floor he testifieds "No,
sir. I hadn't been in the cellar - - = I had been in the cellar but didn't
go right in behind her then." (R 179) Lilli entered the kitchen from the
hall., Accused could not state whether she had come from the basement or
not (R 177).

The fatigues which were henging in the basement belonged to accused.
He denied, however, that he had washed them, end stated that he did not
believe they were washed that day. The member of the court who was
examining accused thereupon stateds "It was brought out by one witness
that they were soaking wet that day." (R 179)

Accused was wearing 0.D's that day, the same uniform which he was.
woaring in court. He again denied that he had washed any clothing that
day and stated that he did not see Lilli wash any clothing that day (R
179-180).

Sandra Baker, the five year old daughter of Captain and Mrs. Baker,
was called as a witness and examined upon voir dire as to her ‘campetency
as a witness., At the conclusion of the examination it wag held that she
was incompetent to testify (R 174-176).

5. Acoused was found guilty of the murder of Lilli Veite The
evidence shows that at approximately 1630 hours, 1 July 1948, Lilli
Veit was found dead in a washroom in the basement of Captain James T,
Baker's quarters, Lerchenstrasse 5, Nurnberg, Germany, under conditions
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suggestive of suicide but which the prosecution's testimony tended to

show were consistent only with homicide. In determining if the record

of trial is legally sufficient to sustain the findings of guilty of murder,
we find it unnecessary to determine if the evidence excludes every reason- |,
able hypothesis of suicide, but assuming that the record sustains only a
hypothesis of homicide, find that the record does not have the sufficiency
of evidence required to sustain a finding that accused was the perpetrator
of the homicide.

Accused, a soldier serving under Captain James T. Baker, appeared at

_Lerchenstrasse 5, Nurnberg, in March 1948. At that time he was guarding

the premises and readyingethem for the occupancy of Captain Baker and his
family. After the Baker family arrived, accused recommended to Mrs. Baker
that she obtain Lilli Veit as a maid. He and Lilli had been keeping company
for approximately two years. Lilli started to work for Mrs. Baker in April.
There was testimony by some neighbors that at first accused and Lilli seemed
very much in love but that in the period from Aprll to 1 July there was a-
cooling of their affection for one another.

To digress, there is no evidence pertaining to the physical plan of
the Baker quarters. It may, however, be inferred that the house is a
two story structure and in addition has a basement. There is a front
door, and a door in the rear of the house affording entry to the basement
washroom in which deceased was found. It is not shown that these were
all the normal entrances to the house. There was evidence that the door
to the washroom from the ocutside was usually locked and that accused had
possession of the key. ihether the door was locked on the day in question
is not shown. There were two keys to the front door, one kept by Mrs.
Baker and the other by accused. There was no testimony as to the number
of windows in the house and their accessibility from the ground.

At approximately 1230 hours, 1 July, Mrs. Baker left her house
accompanied by Private First Class Percell Jackson to go to the commissary.
In the house when she left were accused, Lilli, Mrs. Baker's daughter,
Sandra, and a German woman whose name is not disclosed in the record.
Between 1500 and 1600 hours accused, accompanied by Sandra Baker, visited
Anni Sandner outside her house at Lerchenstrasse 24i. - At the time, accused
staggered as he walked, and lemed against the gate post as he was unable
to stand straight. In Anni's opinion, accused was drunk. Accused spoke
about the large amount of money he had and dropped some German marks on
the ground. At approximately 1545 hours, accused and Sandra left and
went off in the direction of the Baker house. At approximately 1630 hours
Mrs. Baker and Jackson returned to the Baker house from the commissary.
Mrs. Baker observed that the windows were closed and shades drawn. IWhether
the windows were locked is not shown. . It appeared as though no one were
in the house. The front door was locked. Mrs. Baker entered the house
and following a conversation with her daughter went to the closet and
found a saw. She had been to the closet prior to going to the commissary
and the saw was not in the closet at that time. After discovering the saw,

" Mrs. Baker went to the cellar and in the washroom discovered Lilli with a
rope around her neck. She was in a sitting position against the wall, her
head inclined slightly. Mrs. Baker ran upstairs and across the street to
surmon the doctor who lived there. He was not in.
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She returned to the basement accompanied by Jackson, and cut the rope as
Jackson was lifting the rope over deceased's head. Jackson left and went
up the street to get Dr. Schenk who resided at Lerchenstrasse 48. Dr.
Schenk went to the Baker house at approximately 1645 hours. He examined
Lilli and found that she was dead. There was "No pulse, nothing to be heard
at oscillation, no reflex of the eyes - the eyes had not broken yet =-=
the body was still warm". Dr. Schenk stated that the body had been dead
"three quarters or half an hour", " There was a wound on the left arm in
close proximiky to the elbow which could have been inflicted by a saw,
Dr.. Schenk stated that "judging from sight"™ the wound was not older than
.an hour or three-quarters of an hour. Death was due to strangulation.

During his examination of the deceased, Dr, Schenk had Mrs, Baker
sand Jackson prooure blankets, It was while doing this errand that
accused was found on the bed in Lilli's room asleep or drunk.

German police investigators discovered a large number of bloodstains
on the floor of the basement room where deceased was found. A picture
taken of the room shows about 40 to 60 bloodstains. There were clothes
lines suspended across the room, one of which was cut, and there was some
laundry suspended from the lines, Hanging on the lines were three dresses
belonging to the deceased, two dry and one partly wet, and some fatigues
belonging to accused,

There was no evidence presented showing the presence of bloodstains
upon any clothing belonging to accused.

An autopsy performed upon deceased om 2 July showed that she was
one or possibly two months pregnant and also showed that the blood content
of alecchol then presemt in the body was sufficient to produce moderate
intoxication.

Other testimony established that accused, when interrogated as to his
movements on the date of the alleged offense, at first demied hls presence
at the Baker's house on that date and later retracted and admitted his
presence in the house on the day in question. ' .

Murder is the killing of a human being with malice aforethought anmd
without legal justification or excuse. FPresupposing as we do that the
deceased met her dedath as a result of strangulation at the hands of a
third person, malice may be presumed, from such a cruel and deliberate
act manifesting an utter disregard for human life (CM 330963, Armistead).

Proof of the identification of accused as the perpetrator of the
assumed murder rests entirely upon circumstantial evidence. In such case
the rule to which Boards of Review have uniformly adhered is emunciated in
Buntain v. State (15 Tex App 490):
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"While we may be convinced of the guilt. of the

defendant, we cannot act upon such conviction unless it is founded
upon evidence which, under the rules of law, is deemed sufficient
to exclude every reasonable hypothesis except the cmme of defendant's
guilt, We must look alone to the evidence as we find it in the
record, and applying it to the measure of the law, ascertain

. whether or not it fills the measure. It will not do to sustain
convictions based upon suspicions * * », It would be dangerous
precedent to do 5o, and would render precarious the protection
which the law seeks to throw around the lives and liberties of
the citizens™ (CM 233766, Nicholl, 20 BR 121 (1943) at pe 123-
124, and authorities therein cited; II Bull JAG 238; CM ETO .
3200, Price; Cm ETO 2867, Westfield; CM 312205, Wells, 26 ER

_(ET0) 344).

 More closely appropriate, perhaps, to the circumstances of this case is ‘
the following-language from Commonwealth v. Woong Knee New (47 A2d 450;
468)1

-

"When two equally reasonable and mutually inconsistent
inferences can be drawn from the same set of circumstances,
a jury must not be permitted to guess which inference it will
adopt, especially when one of the two guesses may result in
depriving a defendant of his life or his liberty. When &
party on whom rests the burdem of proof in either & criminal or

civil case, offers evidence consistent with two opposing propositioms,

he proves neither.”

The evidence in this case at best shows that accused had an opportunity
to commit the offense, that possibly he had a motive to commit the offense,

and that he had made inconsistent statements concerning his whersabouts
on the date of the alleged offense,

The following rules are applicable to such circumstancess
-a. QOpportunity:

"The principal infirmstive supposition applicable to the -
circumstances of opportunity to commlt a crime, is that, admitting
it proved to have existed, it does not necessarily follow that
it was actually teken advantage of by the party shown to have '
possessed it; or that it was not taken advantage of by another
persone In order to give it this effect, where it is solely or
chiefly relied on, the circumstences tending to show its
existence must be exclusive in their operstion, by demonstrating
that no other person had, or could have had the opportunity
possessed by the accused, and that, therefore, by a necessary
cansequence, none but he could have committed the crime. lts
tendency is merely to show a possibility that the act might
have been committed by the person supposed to be indicated;
without any of that quality of positive probability in which

‘ the essence of the force of presumptive evidence resides * * »"
(Com v. Woong Knee New, supra, p 457, citing Burrill's "A Treatise
on Circumstantial Evidence (Underscoring supplied) ‘
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b. Motives

"Proof which establishes guilt beyond a reasonable doubt
is sufficient, without proof of motive, but proof of motive,
though competent, is not sufficient to sustain a comw’iction,
unless & consideration of all the evidence comvinces of the
truth of the charge beyond a reasonable doubt" (People Ve Holtz,
128 NE 345).

ce Inconsistent statements:

"x * # The fabrication of false and contradictory accounts by
an accused is & circumstence that militates esgainst him. See
Com. ve Lettrich, 346 Pa. 497, 31 A. 2d 155. But this is not
equivalent to saying that such evidence is sufficient in itself
to prove the guilt of an accused. Those experienced in the
administration of criminal justice know that sometimes an
accused person will, although innocent, meke statements contrary
to the facts about his whereabouts at the time the crime was

- committed because the jury might believe that the comnection
between his whereabouts end the crime were not merely coin-
cidental. This human trait has received recognition from
Jurists whose eminence was attributable as much to their
comnon sense snd their lmowledge of the working. of the human
mind as it was to their legel leaming." (Com. v. Woong Knee
New, supra, page 460)

We conclude from these rules that if it 1s not shown that accused
had an exclusive opportunity to commit the alleged homicide, the other
circumstances, possible motive and his contradictory statements, will
not serve by themselves as an adequate substitute therefor nor is it
possible by adding motive and comtradictory statements to non-exclusive
opportunity to obtain the legal equivalent of exclusive opportunity.

It is nécessary, therefore, to examine the evidence with a view
to determining the type of opportunity, if any, accused had to commit
the offense alleged, and that evidence is again set forth.

Lilli Velt's body was discovered in the basement of the premises
at Lerchenstrasse 5, Nurnberg, at approximetely 1630 hours. At approximately
1645 hours, a physician examined the body and determined that death had
occurred 30 to 45 minutes previ ously, end that & wound on the left arm
hed been inflicted not more than an hour to forty-five minutes previously.
The physician's testimony, therefore, places the time of death at approximately
1600 hours to 1615 hours and the time the wound was inflicted at 1545 hours
to 1600 hourse. Other testimony establishes that at approximately 1545
hours accused was departing from the premises at Lerchenstrasse 24 going
in the direction of the Bsker house, Lerchenstrasse 5. There was no
testimony adduced by the prosecution as to the time at which accused
entered the Baker house., The prosecution's evidence fails to place
accused in the Baker house at the time death occurred and thus merely
places accused in a category of apparent opportunity. It by no meeans
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excludes the possibility that another person was admitted or -otherwise
gained entrance to the Baker house during accused's absence and caused
the death of Lilli Veit. i
We must, however, also consider the prosecution's evidence against
the background of accused's testimony, but in so doing must assay the
prosecution's evidence with reference to the element of time. While
we perhaps may consider as definite and fixed that death occurred 30
to 45 mimutes prior to the time of the physicien's examination, and that
the wound on deceased's left arm was inflicted not more then an hour
prior to the time of examination, we cannot consider as fixed and
definite the time of examination and thereby fix definitely the period
within which death occurred. Accused testified that while he wes in
the kitchen of the Baker house Lilli Veit entered the kitchen holding her
left arm from which blood was fbwing. She staggered to the sink and
washed the arm. He then left the house accompanied by Sandra Baker, went
up the street six or seven houses where he spoke with Anni Sandner. -After
some conversation with Armi, he returned to the Baker house with Sandra.
_He and Sandra played on the way back. He was gone "probably forty-five
minutes, maybe less.". Accused was unable to give the time at which he
left the house. Accused's testimony is consistent with the evidence
that death occurred 30 to 45 minutes prior to the physician's examination
end that the time the wound was inflicted preceded the time of examination
by not more then an hour, and in view of the circumstance that all other
times given by the various wiitnesses are approximations, it is entirely
possible that accused left the house after Lilli had incurred the wound
on her left arm at approximately 1545 hours, visited Anni Sendner and left
her at approximately 1545 hours, and was not in the houge at the time of
"death at approximately 1600 to 1615 hours. '

Even if it be supposed that accused were in the house at the time
of death the record otherwise falls to show that he, to the exclusion of
all other persons, had the opportunity to kill Lilli Veit. As previously
noted, the record does not show the phy31ca1 plan of the house, does not
show that the windows were locked, and “does not show that the enmtrance
doors mentioned in the record were all the normal means of entrance and exit.
It may be inferred that the house was a two-story house with cellar., The
record does show that deceased was found in the cellar and that accused
after the discovery of the deceased was found apparently asleep in a second
story room. .The record does not exclude the hypothesis that accused was
in the second story room at the time of death and that & person who was
admitted to the house by Lilli, or who otherwise gained admission to the
house, killed Lilli in the cellar while accused was innocuously whiling
away his time in the upper portion of the house.

The record shows other circumstances which are consistent uith

accused's innocence and which are not consistent with his guilt. From

\
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the evidence, it appears that the deceased at or sbout the time of death
gustained a wound on the left arm which bled quite copiously. It would
appear that had accused killed Lilli, blood would have adhered to his
clothing. There was no testimony adduced which showed & single bloodstain

on eny clothinﬁlof‘ accusede ,This is a oircumstance which "speak(s) loudly"
in support of his imnocence (Com. v. Woong Knee New, supra)e ‘

. It is axiomatic that flight is an indication of guilt; conversely,
the circumstence that accused was found apparently asleep in the house
. where murder was allegedly committed should be considered as inconsistent
with guilt (See 293, Vol 1, Wigmore on Evidence, 2d Editiom).

' We oconclude that even if it be assumed that Lilli Veit's death was
homicide, the evidence of record merely shows that accused had a non-
exclusive opportunity to commit the offense, and for that reason.the
record of trial is legally insufficient to support the findings of guilty
and the sentence, =~ | . * '

6. Although we find the evidence legally. insufficient to sustain the
findings of guilty end the sentence, thus requiring disapproval of the
. sentence, we deem it appropriate to comment upon grievous error in the :
record, which, had the evidence been legally sufficient, might, nevertheless,
have required a reversal of the conviction.

Upon cross-oxamination of accused, the trial judge advocate asked
. accused questions which if answered by him in the affirmative would have
tended to impute motive for the crime end to contradict accused's
testimony in chief, Accused's answers were, however, in the negative
and the prosecution failed to present evidence which would refute the -
denials which he did not subsequently introduce evidence in refutation
of accused's. The questions to which we refer are as follows:

6. "Ig it not true that you knew that Dilli had hocked
her wrist watch in order to get momey for your?" (R 90)

be "Is it not true that you took a photo to Mr, Hans Nagel
and this photo was of a girl who was not Lilli Veit and you asked
him to color it or process it in some way for your, but not to tell
Li11i or show it to her., Is that correct?™ (R 89)

ce "Didn't you say, in the presence of Jackson, on or about
the 2nd of September, that you put a slip-knot on that wire after
14111 was dead?™ (R 97) .

The record shows that as to each of the enumerated questions the
trial judge advocate failed, upon receiving the eccused's denials, to .
introduce any evidence supporting the inmuendos insinuated in his questions. With
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reference to questions b and o, supra, the record shows that the persomns
alleged to be auditors.of accused's purported statements had testified for
the prosecution but that no testimony had been elicited from them as to
accused's purported statements as insinuated in the examination of the
accused by the trial judge advocate. The cross-examination of accused by
the trial judge advocate is the subject of the following rule:

"I{ is & well-established rule that impeaching questions
should not be propounded to & witneas unless they are based
upon facts that the interrogatcr intends to present in refutation
of adverss answering of wuestions propounded; such line of
questioning should be dane In good faith, and not for the
purpose of prejudicing and arousing suspicion of the jury
against the defendant®. (Kizer v. State (Ok), 93 P. 2d 58,88)

Violation of the rule may result in reversal of a conviction. We
have particular mference to question o, supra. Accused had denied that.
he had killed Lilli Veit as alleged and the general tenor of his testimony
was that he had not been in the basement room where the alleged homicide
had teken place since a time antecedent to the alleged homicide. Additionally,
the theory of the' prosecution was that an attempt had been made to make the
alleged homicide appear as suicide. Had accused made the statement attributed
to him by the trial judge advocate in his question, it would have comnstituted
e most damaging admission. Although Jackson, the person to whom the state=-
ment was purportedly made, testified for the prosecution, he was not
examined as to the insinuated admission. A similar factual situation was
considered in Jones v, Commonwealth (231 SW 31, 33), end the court stateds

"These supposed impeaching witnesses who were named in

the question were present at the trial, and none of them were
introduced or offered to be introduced to prove the impeaching
statement, and the record is silent as to the reason, if any,
why they were not introduced. If counsel was deceived by them
as to what they would testify, he made no effort to manifest
that fact by anything appearing in the record. This furnished
grounds for the suspicion that the purpose of the question was
to damage the credibility of Miss Worley and to weaken her
testimony in the minds of the jury by means of this wholly
unwatranted 'smoke screen', under the belief that they would :
conclude that 'where there was smoke there must be some fire',
iser Attorneys are officers of the court and comstitute as much

. a part of its machinery for administering right and justice in the
eonduct of trials as does his honor upon the bench, and it would
certainly be an unheard-of proceeding for the latter to engage
in an effort to create a false impression upon the minds of that
part of the judicial machinery whose duty it is to pass upon the
factse Cases are not wanting where similar conduct of counsel
has been held prejudicial, even to the extent of authorizing a
reversal of the judgment.® - '

-
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In State v. Guagliardo (84 So 216,221), the court stated:

"% 3 3 Hence, if as in this case, a defendant in a criminal
~-prosecution takes the stand as a witness in his own behalf,

and is to be regarded as any other witness, statements which

(if it be shown and believed that he made them) may cost him
-his life, may be attributed to him in questions propounded for
the ostensible and announced purpose of impeaching his veracity.
It may be that # # # jury would understand that the asking of
such questions is not theequivalent of proving the statements
which they carry, and that on the failure of such proof the
defendant should stand unimpeached. On the other hand, it

may happen that the jury % 3t * knowing and respecting the district
attorney, find it impossible to understand and difficult to
believe that he would formally amnounce that hé intended to

show (and, inferentially, by a person whom he.produces, and

whom perhaps they also know and respect) that defendant had
testified falsely, unless he had at least the assurance of the
person produced that he would testify to that effect; and hence
if he fails to offer such testimony, and gives as a reason for
his failure, not that he was unable to do so, but that he
considered it unnecessary, the jurors may be left with the
impression that he could have made good his assurance had he

so chosen, and particularly may that be true where, as in this
case, the court gives the jury no instructions upon the subject."’

. In Cormorwealth v. Homer (127 N.E. 517), accused was convicted of
robbery. He had testified in his own behalf and on cross-examination
was questioned as to whether he had filed a petition in bankruptcy, or
whether such had been filed in his behalf. Accused's answers were in
the negative. - Defense counsel asked, when the line of questioning was
started, if proof were to be offered and the reply was made that the
“information will be forthcoming in due time." - No record of any bank-
ruptcy. proceeding was at any time offered. The court stated:

wAs the defendant'!s exceptions mst be sustained, for
the reasons already stated we do not deem it essential to decide
whether it was reversible error to admit this evidence. It is
proper to say, however, that we consider this method of cross-
examination highly prejudicial to the defendant. If the district
attorney knew that a petition in bankruptcy had not been filed,
the suggestion of its filing implied in the question was an
attempt by unfair means to discredit the accused, to unjustly
prejudice the jury against him and to deprive him of his right
to a fair and impartial trial.h ‘

The propounding of accusatory questions to an accused despiﬁe their
_subsequent withdrawal has been held to be prejudicial error where the

\
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evidence was otherwise iegally sufficient' to sustain a finding of
guilty. (Richardson v. United States, 150 F 24 58,6L).

We likewise conclude that the propounding to an accused by the
prosecution, by way of impeachment or otherwise, of questions, which
if answered in the affirmative by accused would be inculpatory or would
attribute to him damaging admissions without Judicially refuting accused'
denial thereof, or if by reason of inability so to refute, failing to
take all steps possible to erase from the minds of the court the effect
of the inculpatory matter or of the purported admissions, may result in
the reversal of a conviction. .

7. The court was legally constituted and had jurisdiction of the
person and the offense. For the reaspons stated, the Board of Review

holds the record of trial legally insufficient to support the findings
of guilty and the sentence.

» Judge Advocate

»& ’ ,¢ . M » Judge Advocate

/// ’b DR » Judge Advocate
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DEPARTLENT OF THE ARMY

In the Office of The Judge Advocate Gmneral
Weshington 25, D. Ca.

CSJAGU - CM 333525 .. . May 12, 1949

UNITED STATES NURVBERG MILITARY POST

Trial by G.Ce.lls, convened at
Nurnberg, Germany, &, 9 and
10 September 1948, To be
hanged by the neck until dead.

Ve

Private First Class
DORTIA Co. ABST(N, RA
32648284, Company C,
371st Infantry Battalion,
APO 696 -

N S s s v St s e weit

HOLDING BY TEE JUDICIAL COUNCIL

BRANNON, SHAW and MICKELWAIT

1, Pursuant to Article of War 50d(4) the record of trial by
generel-court martial in this case has been transmitted to the Judicial
Council which submits this holding to The Judge Advocate General as
required by Artiole of War 504(1). .

2. The accused was tried at Nurnberg, Germsny, on 8, 9 and 10
September 1948, and found guilty of the murder, by strangling, on or
about 1 July 1948, of Leonilla Veit, He was sentenced to be hanged by
the neck until dead. The reviewing authority, Brigadier General David
L. Ruffner, Commanding Officer, Nurnberg Military Post, approved the
sentence and forwarded the record of trial for action under Article of
War 48, with the recommendation that the sentence be commuted to dis-
honorable discharge, forfeiture of all pay and allowances due or to
become due, and confinement at hard labor for the tem of the accused's

netural life,

3« The Council has examined the record snd the opinion of the
Board of Revisw. The Council finds the statement of the evidence as
set forth in considerable detail in paragraphs 3 and 4 of the opinlon
of the Board of Review to be accurate in substance and adequate.

4, The evidence is circumstantial, both as to whether or not the
’ueceased died from criminal violence &t the hands of another, and as
to the comnection of the accused with the crime, if one was committeds
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fhe findings of guilty cannot be sustained unless thers be in the
evidence & showing of facts and circumstances vhich are not only con-
gistent with an answer in the affirmative under each of these issues,
but which are also inoconsistent with any reasonable hypothesis other
then that the crime alleged was comaitted, and that this accused:
cormitted its. The burden of proof in each instence is on the prosecution.
It is not incumbent on the defense to supply the answer to either of
thess cuestions or to supply solutions. That the theories of the
prosecution mey be reasonsble, and that their rejection may leave
the death unexplained, or leave s crime unsolved, cannot. shift the
burden or dispense with the necessity of proof. WNothing short of a
showing by competent evidence of facts and circumstences which, of
their own force, exclude any reasonable inferences other than that
ths deceased in this case was strangled &t the hands of snother, as
alleged, and that such other was this sccused can meet the requirements
of proof.

5 The following facts and circumstances are clearly shown by the
evidences

Captein Jemes T, Daker, Infantry, with his family, consisting of his
wife and their infart daughter, Sandra (five years of age at the time of
the trial), occupied a house at Number 5, Lerchenstrasse, Nurnberg,
Germany, from the latter part of Maroch 1948, until the night of 1 July
1948, The accused had stayed at the house, acting as a guard, for
short period immediately before the Bakers occupied it, Thereafter,
wmtil 1 July, the mccused continued to spend much of his time at the
Baker house during the day (an average of three or four days per week)
and spent the night there from time to time, He tended fires, cooked and
otherwise assisted in the work of the household. He had the full .
confidence of Captain Baker and his wife, and habitually carrled one of
the two keys to the front door, the other being kept by lirs. Bakers

A young German woman, Leonills Veit, generally known as "Lilli",
-with whom the accused then hed been acquainted for about two years came
to Nurnberg in larch 1948 to bte near the accuseds For a short time she
resided at another house in the neighborhood of the Baker house., She
met the Bakers through the accused, was mentioned by the accused in
connection with Mrs, Raker's expressed need of s maid, and moved into the
Baker house sometime during April 1948, Thereafter, until the dey of her
death, the deceesed acted as a domestic servant to the Bakers, occupying
a bedroom on the second floor of their house, The relations between her
and the accused remained intimate during all this period.

The accused had been at the Baker house for & short period during the
morning of 1 July, departing for camp about 8 aem., and had returned to the
house about noon. He, the deceased, a German woman who had sold eggs to
the Bakers, and Sandra Baker were at the house when Private Jackson and
Mre, Beker left it to go to the commissary et about 12130 p.ms From that
time until Captain Baker and Jackson took him to camp about 10 or 1l o'clock
that night the accused was continuously at the Baker house, except for a
period, estimated by the accused at "forty-five minutes or less", during
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which he and Sandra Baker went for s walk in the neighborhood and spoke
to a neighbor (Anni Sandner) who resided st 24 Lerchenstrasse.

The body of the deceased was found by Mrs, Baker when she and
Private Jeckson returned from the commissary, about 4130 p.m. It was
in & room in the basement, hereinafter for convenience referred to as
the "washroom". The body was in a sitting position, with its weight
resting on the floor, the back against the wall, the heed inclined
forward end down, and a rope (& clothesline suspended at one end from
a nail on the rear, or garden,door, and at the other end from a wire
which extended across the end of the laundry opposite to the garden
door) was looped about the neck. There was some slack in the rope, and
Jackson was attempting to remove it by raising it over the head of the
deceased, when it was cut by Mrs, Baker, The position of the body was
not affected by the cutting of the rope.

After placing the body in the middle of the room, Jackson summoned

a neighboring physician, Dr. Schenk, who arrived at the house at
approximately 43145 p.m. Drs Schenk estimated the time of death as
approximately "three-quarters or a half hour" before he saw the body.
He observed "a red stripe around the neck and *** a bloody abrasion
on the left elbow * * * a spot the size of an egg™, which he estimated
- to be hot older than three-quarters of am hour or an hour". Dr Schenk

administered adrenalin, to restore life, if possible, and then notified
the police. .

The accused was found, apparently asleep, tn the bedroom of the
deceased on the second floor of the house at about 5 pem. He was re-
moved by Private Jackson at the direotion of Captain Baker to the latter's
-room on the same floor shortly after his presence was discovered, and
remained there continuously thereafter until the German Police, Military
Police and CID personnel who were conducting the investigetion in the
lower part of the house had departed, and Captain Baker and Jackson took
him to camp.

An eutopsy performed about 8 a.me on 2 July 1948 showed that the
deceased had died from strangulation. Various wounds and abrasions were
found ‘on the body. These included & strangulation mark or furrow; a
Joagged wound on the left arm near the elbow; an abrasion on the chin;
three soratches on the upper portion of the chest, and two superficial
wounds on the outer edge of the right hand., There is no evidence as to
the age of any of these except the wound on the left arm. This was
described in the report of autopsy as followss

"On the ulnar side of the left lower arm & skin rupture runs
towards the elbow, which is interrupted several times and
measures 9 om in length. On the outer parts, this injury is
merely superficial., In the middle, however, the entire skin
is ruptured. In the middle the widest gaping spot measures
0,6 cms This rupture is interrupted by small bridges of skin.
The edges of this wound are irregular and arch-shaped., At
about the end beside the deep gaping wound are three small,
arch-shaped incrustated scratches.” . :
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The autopsy also disclosed a recent pregnancy, not later than the

first or second month. A blood test showed an alcoholic content of "1,573

per mil,"™ indicating a slight intoxication. The eutopsy physician stated

in this connection that it must be "taken into consideration that the

blood alcohol of a body is being reduced and that the actual blood
alcohol is higher",

The witnesses, Jackson, Mrse Baker, Dr. Schenk and the Police Officer
Dorn, who observed the scene during the period from approximately 4:30
to 5 p.m. provided little informetion as to the condition and the contents
of the wagshroom at that time, except as hereinbefore stated. Dreschler of
the Nurnberg Criminal Folice, who arrived about 7 or 7:30 p.me end the
Police photographer, Ernest Werner, who arrived about 9 p.m., gave mors
detailed testimony, which was supplemented by photographic exhibits.
Acocording to Dreschler the washroom was about 5 meters long, Z meters
wide and 2,10 meters high, He found the body clothed in a short summer
dress, & slip and a peir of shoes. The clothese were orderly in
appearance snd untorn. There were three small bloodstains on the lower
part of the dress, Smears of blood were found on the left elbow and on
. the right palm, and a lesser smount on the left hand of the deceased.
The washroom contained several pieces of furniture, two trunks, a pedestal
for sawing wood, &n overturned stove, the 1lid from which was lying om the
floor, & stool or chair, and other miscellaneous articles.

Extending lengthwise of the room was a clothesline on whidh some clothes
were hanging, There was snother such line, which had been cut and had
apparently hung parallel to the former. On the longer section of the -
latter line, suspended from the garden door, & shirt was hanginge. There
was blood on this section snd on the garden door; and there was a _
considerable quantity of blcod on the floor immediately in front of. the
garden doore Drops of blood were found on the floor under the stovelid.

A seoond examination of the Baker house on 7 September 1948, and a third
one mede during the trial, in both of which the benzidine test was used,
confirmed the presence of blood in the washroom as previously indicated

and traces of blood elsewhere in the house, The latter included four or
five spots on the left side of the wall of the stairway descending into

the basement, some spots on the opposite side of the wall near the foot

_of the stairway, one spot on the floor between the foot of the basement

steps and the lsundry, and five or six spots in the kitchen (presumably

on the floor). The benzidine test showed a positive reaetion for blood

on one of the two sinks in the-kitchen.

8. The fact that the line which strangled the accused was horizontally
suspended, and according to the accused who had installed it, at a height
barely sufficient to prevent clothes hanging on it from touching the floor,
plus the strong indication that the combination of clothesline, wires
twisted together, nails, etc., was insufficient to support the weight of
the body of the deceased tend so strongly to indicate the contrary that
hanging in the sense of the suspengion of the body above the floor is
excluded as s ressonable explanatiom of the death in this case.

It 1i'woll established that in nnn& cases of sulcidal hanging some
part of the body may be found resting on the ground. In this connection, -
the witness, Dr. Wernng, tegtified that in about two hundred cases of

4



(55)

suicidal hanging investigated by him the feet were resting on the ground;
that in fifty cases the suicides were found in a lying or sitting position;
and that in only four or five of the cases was there a horizontal
suspension of the rope. The expert evidence in this case to the effect
that such marks as those found on the neck of the decessed are rare in
cases of suiocide and usually are indicative of strangling by hand, rather
than hanging, must be read in connection with this testimony and with the
statement by the witness that although they are umisual thsy are not
impossible in suicide. In other words the evidence shows an unusual
suspension with an unusual strangulation mark, normally connected with
strangulation by hand, but which does not exclude the possibility of
suicide,

The possibility of suicide by ligature must be considered, The
following extract from "Legal Medicine and Toxicology » Gonzalez,
Vance and Hepburn, pp 265-5, is pertinents -

¢
"Strangulation by ligature may be used as & means of ..
suicide. A ligaturs can be tied or pulled tight around

the neck as though it were a noose, by the hand of the

suicide himself., In other instences, sccording to Pu

the end of the ligature will be fastened around the neck.

The deceased csn put traction on the ligature by sliding

on the floor, in a supine position, away from the point

of attachment, or he can push himself away with his leg;

in these instances the method is not unlike hanging,.

"Accidental deaths by ligature are quite rare, but they
may occur in an individual who has become entangled in a rope
while at work, or has been strangled as the result of a
practical joke. If the decessed has a large amount of
alocohol In his system it will take a comparatively slight
force to cause fatal asphyxia. * * *

"Among the strangulation cases in the Medical Exsminer's
Office was an example of slow asphyxiation. Here the individual,
while profoundly alcoholic, had had a necktie snugly but not.
tightly around his neck. He was found on his back in bed, his
face cyonatic with foam coming from his mouthe * * *

The pressure was sufficient to cause a certain amount of
asphyxia, without absclutely closing the respiratory passages
and this added to the depressing effect of the alcohol,
finally caused a slow paralysis of the respiratory center aad
a gradual failure of the circulation."

Opposed to this possible explanation of the death is the instance case is
the testimony of witness Dreschler to the effect that the rope was so
insecurely fastened to the wire (by & slip knot) that light pressure

on the rope would cause it to become detached., On the other hand the record
shows that Jackson and lirs. Baker both handled the rope and Mrs, Baker

cut it, apparently without causing it to part from the wire. Tthether
Dreschler's opinien was based on visual examination or in an adtual
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test by applying force to the rope does not appear.

Giving full effect to the testimony of Dreschler, the possibility
of suicide by ligature, with pressure from that end of the line fastened
to the garden door is not excluded. As to whether or not the slack
found in the rope by Jackson existed in the line on both sides of. the
body, the evidence is not clear, His testimony, in part, tends'to
indicate that the slack was in that part of the line between the. deceaaed
and the wire at the inner end of the rooms Even if the evidence be
considered as showing the existence of slack in both sections of the
line when the body was found, the possibility of suicidal death is
not excluded. An involuntary movement of the body after the loss of -
consciousness by the deceased might well result in a loosening on the
side from which force had previously been exerted.

The wound on the left arm of the deceased, the only one on the
body of such a nature as to cause any appreciable bleeding, was doubtless
the source of the blood found in the basement, The theory of the
prosecution appears to have been thet the accused first attacked the
deceased with the bucksaw and then strangled her, There is smple
evidence to support the conclusion that the fresh blood found in the .
washroom on 1 July came from the wound on the left arm of the deceased,
and that thie wound wes ceused by contact with the bucksaw found in
the closet on the first floor. How the contact ocourred is left
principally to inference from the facts and circumstences. The only -
witness professing direct mowledge of any cireumstance connected
with that wound was the accused, He testified that shortly befors his
departure for the walk with Sandra the deceased came into the kitchen
holding her left elbow, which had blood on it, and was running water on
it.when they left the house. He testified that he had hung the saw,
with the blade down, on & nail in the wall of the basement stairway (the
wall to the left of one descending) after its use in the kitchen on the
Sundey preceding the death., The defense advanced the theory that the
deceased, who was drunk, had stumbled against the saw in the stairway.
The manner in wich the saw was hung would tYend to indicete the improbability
that the wound was so incurreds However, the finding of blood on the .
palm of the right hand of the deceased end, in the later examination
of the premises, in the basement stalrway and in the kitchen tends to
support the testimony of the accused sand the theory of the defense,

On the question of violence the evidence of the superficial abrasions
on the body hereinbefore mentioned is not of great value. In neither
the testimony nor the report of the autopsy is there any statement
concerning the time at which these were sustained nor how they were
caused, and it- can herdly be said that any of them is inconsistent with
suicide.

The overturning of the stove, especislly in view of the presence of
blood on it, must be considered as having been connected with incidents
leading up to the death. That there was a close comnection in time betwsen
the overturning of the stove end the strangling of the deceased, at
least that the .stove was overturned after the wound on the left elbow
was suffered, is shown by the fact that drops of blood were found on
the floor under the stovelid. It does not follow, however, that a

6
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struggle between the deceased and another person must have occurred.
The limited area of the washroom and the number of articles, some of
- considerable bulk, which it conteined indicate that, not only &
struggle between two persons, but any careless movement by cme in
the weshroom might well involve contact with soms of these articles,
It appears that the stove was found in a position somewhere between
the body and the garden door. The stove was & very light one, easy
to overturn, and the possibility that it was upset during some voluntary
or involuntary movement incident to suicide is as reasonsble as the
inference that it was overturned in the course of a struggle between
the deceased and an assallant,

As indication of the lack of any direct connection between the .
wound on the left arm and the subsequent strangulation of the deceased
is found in the condition of the washroom floors. The area immediatély
in front of the garden door showed the greatest concentration of bloed
(from 40 to 60 drops), These were accompanied by splash marks from
which it must be inferred that they had fallen from a height rather
than from the arm of a body in the position in which that of the deceased
_was found. There is nothing in the photographic exhibits showing this
erea to indicate that it had been walked upon or otherwise disturbed
as it is reasonable to assume it would have been in the event of a
struggle,

Another circumstance tending to negative violence is that the
orderly candition of the clothing of the deceased, with but three drops
of blood on the lower part of the dress, & condition not likely to .
éxist had the faots been as suggested by the proseoution.

That the bucksaw found in the closet on the first floor was moved
by someone between the time 8£ the departure of Mrs. Baker and Jackson
sbout 12:30 pe.m. and their return about 4130 pem. may be considered as
proven. ZThat it wes placed there by an assailsnt after striking the
deceased with it is conjectural at best. The assumption made in: the
course of the interrogation of the accused that no bloed was om the
saw when it.was found, and that somemne, therefore, must have cleaned
it before it was placed in the closot, is not supported by anything
in the evidenco. ]

The action of the accused in remaining on the second floor, avoiding
the disclosure of his presence to the investigators after the body was
found, and his subsequent denials of his presence at the Baker house on
the afternoon of the death, under other circumstances might bear con-
siderable weight as evidence of < guilty. knowledge., However, the .
testimony of Jackson and Captain Baker shows that the accused was kept
on the second floor of the house at the direction of Cartain Baker, who
instructed Jackson to keep him there. The conduct of Captain Baker is

_singular, to sey the least; and his explanation is far from impressive,
In fact there is strong ground for, the inference that Captain Baker
deliberately acted to conceal the presence of the accused in the house
and that, but for the conduct of Captain Baker the investigation of
this death would have been facilitated. There is a strong showing that
the accused on 2 July, and possibly thereafter until 6 July, denied his

7
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presence at the Baker house on the afternoon of 1 Julys Here again

is a circumstence, normally tending to show guilty knowledge. ~However,
the well recognized human tendency of many persons, notwithstanding
their innocence, to conceal facts which they fear may tend to incriminate
them, coupled in this case with the example set by the military superior
to whom the accused ought to have been able to look for guidance and
example strongly impairs the probative force which otherwise might
attach to the action of the accused.

That the accused remsined on the premises after the wounding and
death of the decessed has a tendency to negative guilty knowledge (Wignore
on Evidence, 2nd., Vol 1, Sec 293).

The evidence of prescnce of the Germsn waman, name apparently unkmown,
who had sold eggs to Mrs, Baker, in the house at 12330 pe.m. 18 not considered
by the Council as having any appreciable significance, in view of the
testimony of the accused that, so far as he knew, the decessed was the only
person remaining in the house at the time he and Sandra departed.

That the accused had an exclusive opportunity to commit the crime is
not established. The degree of accuracy of estimates of death depends
upon many factors, and it is impossible from the evidence in this case
to determine with any ressonable certainty at what time the strangulation
started or how long thereafter death resulted. The testimony of Schenk.
would place the death at around 4 or 4315 p.m. The witness Sandner
placed the accused in front of her house at approximastely 33145 p.m. How
long it took the sccused and Sandra to return to the Baker house does not
appears The estimation of the time of events given by the acoused are
of little value. The most that cen be said is that evidence shows the
sccused may or msy not have been present at either of the times mentioned,

The evidence of motiye, in the opinion of the Council, is not of great
weights The intimacy of the accused and the decessed clearly appearse
That their relationship was the ideal one depicted by Mrs, Baker snd
some of the other witnesses is exceedingly doubtful. It is ressonable to
infer that neither of the parties had the highest standards of sex morality.
The situation was hardly one in which occasional spats and quarrels over
.liguor between these two, both apparently eddicted to the excessive use of
alcohol, can be considered of great significance, The testimony as to
the uniformly pleasant attitude of the accused in his cups may well be
considered with reservations. It is not a necessary inference that this
accused would have been greatly exercised by knowledge of the pregnancy of
the deceased, if he hed known ite It may be that the previously felicitous
and affectionate companionship had begun to deteriorate before the death,
but all of this hardly adds up to proof of a strong motive in the accused
to kill the deceased. That she was pregnant by aoslored American soldier
might well be expected to cause much greater enxiety in her than a
prospective illegitimate birth would engender in him,


http:appea.rs

(59)

A circumstence tending strongly to indicats the innocence of
the accused is the absence of any showing that there was blood on
‘his person or his clothing. Although there was an implication that
some fatigue clothing of the accused hanging in the washroom when
the body was discovered had been washed on 1 July and subsequently
disposed of by the accused, there is no satisfactory evidence to
support that implication. The effect of the evidence as a whole is
that there was no blood on the person or clothing of the accused.
Hed there been an attack on the deceased by the accused, first with
- the saw, inflicting a wound which bled profusely, followed by his
strangling her it almost certainly would have caused the accused and
his clothing to be smeared with blood. ..

7. On the basis of careful consideration of the evidercs as &
whole the Council feels compelled to concur in the opinion of the
Board -of Review that the evidence is legally insufficient to support
the findings snd séntences

8.,.The-Council has -‘reached this conclusion independently of any

question of possible prejudice to the accused incident to his cross-
examination which is the subject of paragraph 6 of the opinion of the
Board of Review, With respect to two of these questions those involving
the implication that the deceased had "hocked" & wrist watch in order
to obtain money for the accused, and that in which it was implied that
the accused had asked that no information concerning the photograph

of a girl be disclosed to the deceased, respectively, it is not probable
_that a court-martial would be so affected as to result in prejudice

to the accused. The connection of these supposed incidents with the
crime alleged is remots, and the latter of the two questions appears
to have had some support in the evidence. As to the third questionm,
however, namely that in which the accused was asked whether or not

he had said in the presence of Jackson, on £ September, that he had
- put & slip knot on the wire after the death of Lilli, the Council is
inclined to concur in the opinion of the Board of Review, We are not
unmindful of the fact that in the trial of a lengthy and vigorously
contested case, it is neither unusual nor unnatural for counsel in his
zeal inadvertently to overstep the bounds of propriety. We do not
impute bad feith to counsel, but believe that such a statement as was
attributed to the accused in this connection, if made, would have been
so strong e indication of the guilt of the accused that prejudicial
error might well have been involved.

9, For the reasons stated, the Judicial Council holds the record of
trial legally insufficient to support the findings of guilty and thle
sentencee

c:,m,.- /
\W/“ o A/,...- et ﬁ 2
Wﬁkl'in P. Shaw, Brig Ten, JAGC C. Be Mickelwait, Colonel, J4GC
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P

‘\_/> /,’// /,t/‘/‘/l”‘v’;//
E. M. Brammon, Brig Gen, JAGU
Chairman
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'JAGO, Dept. of the Army, Washingbon 25, D. C.

TO: Commanding General, Nurnberg lMilitary Post, APO 696, c¢/o Postmaster
New York, New Tork -

1. In the case of Private First Class Dortia C. Abston, RA 32648284,
Company C, 37lst Infantry Battalion, APO 696, I concur in the foregoing -
holding by the Judicial Council that the record of trial is legally
insufficient to support the findings of gullty and the sentence. Under
the provisions of Article of VWar 50 the findings of guilty and the sentence
are hereby vacated. You have authority to direct a rehearing. -

2. Vhen copies of the published order in this case are forwarded
to this office, together with the record of trial, they should be
accompanied by the foregoing holding and the indorsement. For convenience
of reference please place the file number of the record in brackets ai -the
end of the published order, as follows:

(i1 333525).

-, \

2 Incls ' THOMAS H. GREEN -
1. Record of trial . Hajor General '
2. Holding by B/R The Judge Advocate General
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UNITED STATES UNITED STATES ARMY, EURCFE

Ve Trial by G.C.M., convened at Heidelberg,
S Germany, 19 October 1948, Dismissal.

Captain FRANK Y. STRHEST, JRe

(0-403165), 7809th Station

Complement Unit, APO 403, U.S.

Armye ‘

e N e e NP A e N

OPINION of the BOARD OF REVIEY
: SILVERS, SHULL and LANNING,
Offlcers of The Judge Advocate General's Corps

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits.this, its
opinion, to The Judge Advocate General and the Judieial Council.

2. The accused was tried upon the following charges and specifica=
tionsi )

CHAGE I and Specification: (Finding of not guilty).
CHARGE II: Violation of the 93rd Article of Var.

Specifications In that Captain Frank Y. Street, Jr. 7809th-
.Station Complement Unit, did, at Iannheim, Germany, on or
about 6 September 1948, with intent to commit a felony,

~ to wit, rape, commit an assault upon Johanna lMohnen, by

. wrongfully and feloniously slapping her, choking her, and
placing various parts of his body on and against various
parts of the body of said Johanna liohnen, against her will
and without her consent.

He pleaded no% guilty to all charges and specifications. He was found

not guilty of Charge: I and its specification, but guilty of Charge II

and its specification. No evidence of previous convictions was introduced.
Ho was sentenced to be dismissed the service. The reviewing authority
approved the sentence and forwarded the record of trial for action under
Article of War 48, .

3. Evidenoe

For the Prosecution

During the evening of 5 September 1948, Johanna Elga liohnen, Hedwig
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Mohnen (Johanna's mother), Werner Hess (Johanna's uncle), and Mr, Behr,
a friend, visited a night club known as Tusculum Bar in Msnnheim, Germany.
- At ebout midnight the accused and a male friend entered the bar and sat
at & table situated near that of the aforementioned group. Subsequently,
the accused went to the table at which Johanna was sitting, and became
friendly with her and the others in her group. He conversed with them
from time to time, and danced with Joharma. While at the olub Johanna
drank one cocktail and two or three glasses of Chempagne. When Johanna,
her mother and Mr. Behr indicated that they would depart, the aoccused
offered to take them to their home in his car. They accepted his invita~
tion, and entered his automobile, Johanna and acoused riding in the front
seat, and Johanna's mother and Mr, Behr in the rear seat. Upon arriving
at the Mohnen home, at about 3 a.m. in the morning, the parties entered
the house and had a'light lunch including sandwiches and wine. Shortly
after having partaken of these refreshments, the aocused stated that he
would return to the bar to-plck up his friend and Mr. Hess, and asked Mrs.
Mohnen if her daughter could accompany him. Mrs. Mohnen, believing the
asccused to be a “sober man," consented, and instructed them to return in
" twenty minutes. The accused end Johanna entered the automobile, and ine
stead of going towards the Tusoculum Bar, he drove the car in a different
direoction (R 9-11,16,22-25). '

In response to questions propounded by the prosecution, Johanna
testified in pertinent part as followss

"I asked him why he didn't go to the Tusoulum, and he said
he had to go to the club to look for his friead, and after that
we were going to pick up my uncle. I didn't know whether there
wes.a olub or not, and so I oonsented. *s%, He went to the
Oberen Luisenpark, turned to a side street, stopped the car,
locked the door, and oclosed the window »## I tried to open
it, but I couldn't do it. »s¢ He told me to keep quiet bescause
‘I was calling. #»#¢ I was ocalling for help. #** He stepped across
me, so he was sitting on the right side. He got a hold of my
shoulders end pushed me down #*%¢ on the front seat ###* I reached
behind me in order to open the door. I succeeded in opening it.
s*% Then he grabbed me on my throat and pressed my head between
the seat and the door. e#* Anytime I wanted to ssy samething or
I tried to defend myself he slapped my face., ##& And he said it
wesn't good for me that I had opened the door, but it was good
for him. #e® Then he 1ifted my head and closed the door, and then
I defended myself with my hands. ¢ I wanted to push him away.

I tried everything with my hands, end by doing so I soratched his
face. #*¢ Then he sald that I had to pay for it, that I scratoched
an American officer. ### Then he told me to go to the back seat.

But I did not do it. I held fast »#¢ to the steering wheel, ss»

Then he knelt and wanted to push me to the back seat, by my

legs., »#* And efter he did noet suocceed in doing so, he threw
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himself on top of me. ###% Then with one hand he held both of
my hends and he pulled up my dress, *#** I was defending myself
continuously and he placed my right leg on the front seat. #%*
Then he unbuttoned his trousers and he was laying on top of me
with his body, *** and with one hand he moved my pants® leg
aside, =#*% I blew the horn seversl times and he slapped me.
Then several times he tried to penetrate me. And several times
he succeeded in doing so, but only for a short time because I
was moving constantly. #*#* How long this lasted I don't know.

+ He got up and opened the right door. He was standing in the
door and buttoned his trousers. I wanted to get out, but he
pushed me back. #*# I noticed that the front seat was damp.
##% Then he took me home. ##% On the way home he told me I should
"tell my mother that we had been at the club to look for his frierd,
and then I said I was going to tell everything to my mother.®
(R 10-14) _

Johanna testified further that she knew that the accused's male orgen
penstrated her vagina because she "felt it" and "had pains." (R 27?.

Upon oross~examination Johanna stated that she sat in the middle of
the seat in front of the broken windshield so that she could ®look out the
“window." The place where the acts ocourred was_ a three or four minutes
%riva frc;m her home. Her olothes were not torn during the alleged assault

R 16-17 A

Mrs. Mohnen testified that she waited for her daughter and the ac=-
cused to return to her home and thats

“I was standing at the window, because twenty minutes were
over.. I looked for her. I sew the car arrive. My daughter
immediately jumped out of the car, slemmed the door, and ran
up the stairs. In the meantime I went to the door, opened the
door, and she ran past me and almost screaming into her room
and threw herself on the bed, and she was terribly orying and always

. 8aid, 'He beat me up, he choked me, this rascal.' I had difficulty

- to f£ird out what had-happened. I had to question her, 'Did he do
sometl;ing to you, did he do something to you?! and she said, !Yes.!®
(R 24 : .

Mrs. Mohnen stated further that her daughter had been with aoccused about
30 or 35 minutes and when she returned she ocomplained of a terrific head=-
ache., She observed bruises on Johanna's neck (R 25).

It was stipulated by the parties, accused expressly joining therein,
that if Douglas A. Caywood, 27th Criminal Investigation Division, were
present and sworn -as a witness he would testify that on 11 September
1948 he received from Agent Heihorn of the 48lst Criminal Investigation

v
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Division an automobile' seat with the request that it be examined to determine
the presence of seminal stein. As a result the following report was madei

"Eyamination under ultra=violet light revealed a slightly
fluorescent stain oval in shape and two (2) inches in length,
located near the cemter of the horizontal part of seat. This
stain appeared to have aged slightly from its original form.
The above stain was extracted in saline solution, and gave
positive semenal type fluorescence under ultra-violet light.
Florence tests idemtified the stain as being a human seoretion,
and anti-semen tests positively identified the stain as being

" HUMAN SEMEN.* (R 28) ' -

It was further stipulated that if lavio L. Vagins, chemist of the
27th Criminal Investigation Division, were present.add sworn as a witness
he would testify that on 13 September 1948 he received from Agent Heihorn
a woman's dress with the request that an exemination be made to determine

whether or not seminal stain was present. His examlnation revealed the
followings ) -

*Preliminary examinations indicated that semenal stains
were once present but a conclusion of absolute certainty was
not possible becsause spermatezoe could not be detected mioro=-
scopically. It is the opinlon of the undersigned that too
much tims elapsed from the time of alleged rape until the time
of laboratory examination. We can only state here that ultra=
violet and chemical tests indicated the probability of the
presence of semen.” (R 28-29) - | ' ‘

Mr, Fred E. Heihorn, agent, 48lst Criminel Investigation Division,
was called a8 & witness and testified that the automobile seat which had
been examined for seminal stain had been removed from the front seat of
accused's Ford automobile, that he personally took the seat to the labo=
ratory at Frankfort where he observed the stain under fluorescent light.

It was also shown by Mr. Heihorn and other witnesses, inoluding Johanna
Mohnen, that the women's dress which was the subjeot of laboratory examinae
tion was the same dress worn by Johamma on the night in question (R 29-34).

At the close of the case for the prosecution, defense counsel moved
for a finding of not guilty as to all charges and specifications on the
ground that the corpus delicti of the alleged offenses had not been
suf ficiently provén. The motion was overruled by the law member, no
member of the court objecting thereto (R 36).

For the defense

First Lieutenant Donald Knowlden testified that he was with the ac=
cused from 1130 o'clock until 4 o'clock in the afternoon of September 6
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and that there were no scratohes or marks on the face of the accwm ed
(R 37)

. Doctor Kurt Laemmle, steff member of e hospital at Ma.nnheim, testi-
- fied that on 6 September he made an examination of Johanna's abdomen,
heart and blood pressure. He determined that there were no bruises on
her abdomen and that her hymen was not ruptured; that her hymen was the
elastio type and one that would probably not be ruptured until she had
her first ohild. Dr. Laemmle found no indication of any injury aboub

ths vegina nor anything which might indicate that sexual intercourse
occurred. He testified that he had carefully inserted a mirror, approxi-
mately ten centimeters long and 1-1/2 to two centimeters in diameter, at
distances of five centimeters into her wagina, which caused no injury to’
the hymen. On 7 September he again examined Johanna, and noticed two
bruise marks, Uvery trifling, but clearly visible, about the size of a
“thunb print,® on her neck, one on ths left side of the throat and the
other on the right. Upon oross-examinationby the prosecution, Dr. lLaemmle
testified that the presence of spermatozoa, the male reproductive ocell,
deposited on the seat of an automobile or on a dress could be detected
for a period of one or two weeks. and that semen so deposlited oould be
detected "a very long time." (R 38-46).

"The aocused, having been advised of his rights as a ntness, elected
to remaim silent. v . :

4, Discussion

The testimony of Mrs. Hedwig Mohnen as to the statements made to her
by her daughter Johanna when the daughter returned home on the night in
question appears.to have been properly admitted in evidence. Such testi-
mony is excepted from the limitations of the hearsay rule, not only on
the ground of being in the nature of a oomplaint made by the prosecutrix
shortly after the outrage, but also on the ground that "under certain
external circumstances of physical shoock, a stress of nervous excitement
may be produced which stills the reflective faculties and removes their
control, so that the utterance which then ocours is a spontaneous and -
sincere response to the actual sensations and perceptions already produced
by the external shock. Since the ubterance is made under the immediate
and uncontrolled dominaticn of the senses, and during the brief period
when oconsiderations of self-interest.could not have been brought fully to
bear by reasoned reflection, the utterance may be taken as partioularly .
trustworbhy % This latter rule is generally described as the ®spontaneous
exclamation® exception to the hearsay rule and is well recognized in the
lew (Wigmore on Evidence, 2nd Ed. Sec. 1747; Beausoliel v. U.S., 107 Fed. 24,
292,294; CM 329971, Hallett,.78 BR 211,217). According to Mrs. Mohnen,
her daughter ran into the house from accused's sutamobile orying end

®almost screaming,® threw herself upon the bed, saying, "He beat me up,
he choked me, this.rascal.® This evidenoe, together with that showing
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that there were contusions on the girl's neck, give verity to Johenna's
testimony showing that acoused assaulted her in the manner alleged on
the night in question. With respect to the intent required for a find-
ing of guilty of the Specification and Charge II it is said that:

“"Intent to commit rape. This must appear from the evidence
to hawve been such as that the ascompanying battery, if effectuated,
* would have amounted to the legal crime of rape. It must be infer~
rable from all the cirocumstances that the design of the assailant,
in the battery, was to gratify his pessions at all events and not=-
withstanding the opposition offered - to overpower resistance by
all the force necessary to the successful accomplishment of his
_ purpose® (Winthrop's Mil. Law and Prec., Reprint, p. 688).

There is no evidence or oircumstance shown by the record which tends
to contrediot Johanna's account of the forceful advances made upon her by
acoused, and her physical resistance thereto. Such evidence together with
the findings of seminal stain on the seat of the autamobile tend most cone
vinoingly to establish the court's finding that the assault was with the
intent to have carnal knowledge of her notwithstanding the opposition
offered, that is to say, with intent to rape her.

It appears to us that upon the entire record the court, in determin-
ing the credibility of the witness and the weight and tendency of the evi-
dence, has by its findings afforded to the accused the. benefit of” every
reasonable doub'b.

L

. 5. Records of the Department of the Army show thet accused is 30
years of age and married., Hls wife and young son have resided with him
in the European Theater of Operations since July 1946. Aoccused attended
ocollege for two years and enlisted in the Texas National Guard in 1939.
He was appointed second lieutenant, Infantry (N.G.) in October 1940 snd
entered Federal service on 25 November 1940. His edjectivel efficiency
ratings have been generally "Bxcellent.® * -

6. The cowrt was legally oconstituted and had jurisdiotion over the
sccused and of the offense. No errors injuriously affeoting the substen-
tial rights of the acocused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficiemnt to
support the findings of guilty and the sentence and to warrant confirmation
of the sentence. Dismissal is authorized upon convioction of a violation
of Article of Wer 93.

» JoheGoCo
2 J'A'G.c.

» JeheGoCo
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate Ueneral

THE JUDICIAL COUNCIL

Brannon, Young, and Connally
Officers of The Judge Advocate Ueneral's Corps

In trhe foregoing case of .
Captain Frank Y, Street, Jr. (0-L03165),
7809th Station Complement Unit,the
sentence is confirmed and will be
carried into execution upon the concuvr-
rence of The Judge Advocate General,

Signed Signed

Edward H, Young, Col, ,JACC . ¥illiam P, Connelly, Jr., JAGC

+ Signed

Ernest M. Brannon, Brig. Gen,, JAGC
v Chalrman

I ctncur in the foregoing action,

Thomas H, Creen

THOMAS H. GREEN
Major General
The Judge Advocate Ceneral






D:PA:I; TiT OF THE ARY 7 R (&1
In She Office of The Judgze Advocate Gemeral :
Vlashingson 25, D.C. '

CSJACK - CIf 333793

UNITED STATES - HEADQUARTDRS 1ST U.S. INEANTRY DIVISION

Ve Trial by G. C.L.,'oonvened ot Grafemwohr,
Germany, 8 October 1948, Dishonor-
able discharge (suspended) and con-
finement: for one (1) year and four
(4) montns. Dlsclpllnary bar-

"'racks.,

Recruit ROLAND D. ROBINSON
(RA 44181644 ), ledical Detach~
ment, l6th Infantry Regiment,
Grafemwohr, .Germany

S M N N St N N Nt

HOLDING by ‘the BOARD OF REVEIEN
SILVZRS, SHULL, and LANNING,
Officers of The Judze Advocate General's Corps

------------------- o

1. The record of trial in the case of the soldier named above has
been examined in the Office of The Judge Advocate General and there
-~ found legally insufficient to support the findings of guilty and the- L
sentence. The record of trial has now been examined by the Board of = -
Review and the Board submits this, its holding, to The Judge Advocate
General, under the provisions of Article of War 50e.

2. The accused was tried upon the following charges and specificationss -
CHARGE I: Violation of the 93rd Article of War,

Specificationt In that Reoruit Roland D. Robinson, Medical
Detaéhment, 16th Infantry Regiment, did, at or near
Grafewohr, Germany, or or about 3 September 1948, through

"gross and culpable negligence, unlawfully kill Recruit
Clifford G. Shipman, by driving a motor vehicle into a tree
thereby causing fatal injuries to the said Recruit Clifford
G. Shipman, who was a passenger in said vehicle.

CHARGE IIt Violation of the 96th Article of War.

Specificationt In that Recruit Rolahd D..Robinson, »»x, did,
at or near Grafemwohr, Germany, on or about 2 September 1948,
wilfully, unlaewfully, and feloniously take and use for his
own use and benefit and without lawful authority, a certain
automobile; to wit, a 5/1 ton weapon carrier, value of more

~ than $50400, property of the United States, with the intent
to so deprive sald owner temporarily of its property.

He pleadad notgullty to all charges and specifications. He was found
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guilty of Charge II and its specification, and guilty of the specifioca-

~ tion of Charge I except for the words ™gross and culpable,® of the ex-
cepted words not guilty, and not guilty of Charge I, but guilty of a
violation of the 96th Article of War. He was sentenced to be dishonor=
ably discharged the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor at such place as the review-
ing authority might direct for ftwo years. Evidence of one previous con-

. Viction was introduced. The reviewing authority approved and ordered '
executed only so much of the sentence as provided for-dishonorable dis-
charge, total forfeitures and confinement at hard labor for one.year and
four months, but suspended the execution of the dishonorable dischargé
until the &oldier's release from confinement. The Branch United States
Disciplinary Barracks, Fort Hancock, New “ersey, or elsewhere as the
Secretary of the Army might direct was designated as the place of confine=
ment. The results of the trial were published in General Court-lartial
Orders No. 266, Headquarters lst U.S. Infantry D171s1on, APO 1, UJS. Army, .
dated 20 Yotober 1948, . ’

3. Inasmuch as the Board holds that error prejudicial to accused's
substantial rights occured at the trial, the evidence will not be sum=
marized in detail. :

4, The prosecution established by the testimony of Mr. William Tosco,
a Special Agent for the CID that on 3 September 1948 the accused, after
being duly warned of his rights under Article of War 24, had signed and sworn
to a typewritten statement which was offered in evidence as Prosecution's -
Bxhibit 4. The defense cnallenged the admissibility of the document, -
which appears to be'a confession to acts constitubing the offenses charged, .
and requested that before the court ruled on the admissibility of +the
docunent the asccused be permitted to take the stand, be sworn and "testlfy
only as to whetner the statement was voluntarily made",

The law member thereupon duly explained to sccused his rights respect=-
ing the giving of evidence and concluded with the followings

“In addition to that, let me tell you that you may now take
- the stand and testify concerning the matters surrounding the
taking of the statement and testify only with respect to those
matters., The trial judge advocate and the court can cross
examine you with respect to the statements you mske, and such
other matters which concern the taking of that statement." (R 49).

Accused took the stand and was asked by Defense Counsel if he made
a! statement to kr. .Toscoe replled "o, sir, I didn't. I did not make
that statement (Pros. Ex. 4) myself.”. He stated that he signed the state-
ment because Mr. Tosco told him that it would "Be better for both he and -
myself if I would sign a statement and tell.the whole thing, and clear the -
whole thing™. In response to further guest1on1ng on dlrect examination
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accused stated that he did not answer more than a "aalf dozen questions

in it" and that Ir. Tosco "practically wade it himself" from statenents
talken from one of the other witnesses. (R 50-51)

On cross-ezanination the trial judge advo ate interrogated accused

with respect to itatters preliminary o ais s:Lgnln~ tae statement and then

questioned him as followss

"Q liave you read that statement since that time?

Yes.I have, Sir.

Is the state.ent true?
..< DUFELSE:s If tie court please, this witness has taken
tae stand solely for the purpose of ueSulfylﬂg as to wWhether
or not this statement was voluntarily given. As to whether
there is any truth in the statement = I submlt that is '
objectionable.
LAW JTGBRs  Objection is. over~ruled.
QUZSTIONS BY TidE PROSECUTION:
#ill you answer the question? Is that statement true?
I don't know, Sir..
Have you read the statement?
Yes, Sir, I have. ’
Can you explain your answer that you don't know wqetner
they are true or not?
I don't know if théy are true or not, I can't explaln
my answer, no, Sir,. .
PPOSECULLON: I have no further questions.

DEFELSEL: I would like the question read baok Wnere the
defense made its obJectlon & moment ago.

Py ay s

b EPhoObPoO

(Tae reporter then read the portion requested as follows:)

"Q Have you read that statement since_ that tlme?
A Yes I have, sir.
Q@ Is the statement true? .
. DEFENSE: If the court please, if the accused takes the
stand solely for the purpose of testifying as to whether a
statement that he is alleged to have made was made voluntarily,
- then he can't be, questioned on anytiing else} and whether or
not any statement in that document is true or false goes be-
- yond the scope of his taking the stand.
' LAW il5kBrRs The court has ruled on that.
DEFENSZ: Request the answer relative to that questlon be
stricken from the record. :
LAW IElBZRs Request denied.
EXAMTHATION BY Tix COURT
QUESTIONS BY Tl PRuUSIDERT :
Robinson, were you told not to read that statement before
you signed it? ©
" No,-sir, I was not%, Sir.
Did you know what was in the statement when you signed it?-

AN
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liot all of it, no. .

Were you .iven opportunity to read it before you signed it?
Yes, Sir, I was. ]

Aud you didn't read it?

Wo, Sir, I assuwied it was tne sane as wiat was on the
scrateh pad, Sir." (R 55-55) ‘

PR S A

After argument by counsel as to the voluntary nature of the confession,
Prosecution's Sxhibit 4 was admitted in evidence. (R 56)

5. I+ will be conceded for the purpose of this discussion that the
evidence was such as to justify the court in concluding as a fact that the
two page typevwritten statement or confession of accused (Pros. Ex. 4)
was volunbarily given and therefore admissible. We counsider only the
question of whetier it was prejudicial error for the court, under the
oircumstances shown, to compel accused to answer a question as to whethsr
or not the matters recited therein were true. It is clear that after

advice by the law member, and a preliminary. statement by his counsel,
the sccused took the stand solely for the limited purpose of testifying
as to whether his statement was volunbtarily made. Un direct examination
he denied diectating tie stateument, or any substantial portion thereof,
asserting that it was taken from anotner and ne merely signed wpon advice
of Hr., Tosco taat it would be better for both parties for him to sign.
Over objection by the defense he was compelled to enswer a question by
the prosecution as to whether the declarations contained in the exhibit,
which he had attempted to repudiate as not being nis own, were true or
false. It is fundanental thatt

“No witness before & military court * * * shall be compelled
to incrinminate himself or o answer any Question the answer %o
which may tend to incriminate him¥*", (Article of War 24) (Under-
scoring supplied).

and Paragrapn 122 (e), page 129, lanual for Courts-liartial, 1928, provides
thats : '
"(v) Compulsory self-incrimination. The fifth amnendment
to tiie Constitution of the United States provides that in a
criminal case no person shall be compelled '4o be a witness
against himself.' The principal embodied in this provision
applieg to trials by courtsemartial and is not limited to the

person on trial, but extends to any pcrson who may be called as
a witness, xxsV . .

The history of the privilege against self-incrimination or what is
frequently called compulsory self-disclosure, and the various views which the
Anglo Saxon courts have adopted in the application of the rule are ably
and exhaustively discussed by Professor Wigmore in his monumental work on
Evidence, 3rd Edition, Sections 2250 to 2284, inclusive. Although there
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appears to be a very considersble divergence of opinion in the American
courts concerning the application of the constitutional privilege, it
appears never to have been doubted that the privilege may be waived

by & voluntary abandomment of it mede in advance of the time when it
could otherwise be claimed. Although it is said in the lianual for
Courts-lartial (1928), as a general proposition that "An accused person
taking the stand as a witness becomes subject to cross-examination like
any other witness" s it is only “when the acoused testifies in dehial or
explanation of any offense, (that) tie cross examlnatlon may cover the
whole subject of his guilt or immocemce of that offense” and "Wiere an
~accused is on trial for a nuuber of offenses and on direct examination
has testified about only a part of them, his cross-examination must be
confined %o questions of oredibility and matters having a bearing upon
the offense about which he has testified". (Par. 121 %b), P. 127, 1CK
1928 )(Underlining supplied). From what has been quoted above it will
sppear that in a military court, even though an accused voluntarily takes
the witness stand, no inference as to his waiver of the privileye can be
drawn which extends beyond matters relative to the offense or offenses,
if any, about which he had voluntarily testified on direct examination
and matters effecting his credibility as a witness. Accordingly, in

& oase where the acoused Voluntarily took tne stand as e witness, expressing
no reservations whatsoever preliminary thereto, but testified only as

to the period and nature of his military service, and was on cross-
examination compelled to testify as to whether he had in fact written
certein checks which he was chearged with having forged, the ruling of

the law membecr in compelling the accused to so testify on the issue of
his guilt of forgery was held to be an invasion of accused's privilege
against self-incrimination and voided the findings of guilty and sentence
a8 to the offense or offenses sbout which the accused was compelled to
testify (cu 331360, Teaff, 80 BR 29, 33).

In CM 326450, Baez, 75 BR 231, the accused took the stand expressly
limiting his testimony to the circumstances under which his alleged
confession has been prooured. After being interrogated within the
confines of the expressed limitation the law member ruled that accused
was subject to cross~examination upon the merits of the case or as it
was stated, "on the whole offense™. Accused was thereupon subjected to
sxamination regarding his whereabouts, companions and conduct on the
night of the offense. The opinion recite at page 233 that "During this
exemination accused did not make any incriminating statements and did not
testify concerning any other facts which had not previously been testified.
to by other witnesses. Consequently, this holding is not based in any
degree upon whether the evidence elicited from accused wes necessary to
support the findings of guilty. In fact the offense charged was proved
by competent evidence without any cons: aeratlon being given to accused's
testimony regarding his guilt or inncoence"™. In holding the record legally
Andufficient the Board stated -further at page 2341

"anx I muét be . remémbered that acoused in this case
desired to exercise his right to testify conoerning the
manner in which his alleged confession was procured without

5 -
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subjecting himself to cross-examination on the merits. Any
ruling of the court-martial which circumvented his right

to so limit his.testimony would jeopardize his constitubional
guarantee against self-incrimination, a rlght which the courts
are under & solemn obligation to guard.”

. In the same case (CM Baez supra) the Board noted that in CM 282871,
Marquez, 11 BR (ETQ) 105, a “& contrary decision was reached on identical
. facts on the theory that the evidence other than that erroneously
~elicited fromsccused was of such probative foree as virtually to
-oompel a finding of guilty. It was therein concluded that the error
in requiring accused to answer questions pertaining to the general issue
(CH Marquez supra) was not prejudicial within the meaning of Article of
War 37. <t was Stated, however, in the Baez case, éupra?, with the
concurrence of The Judge Advoogtq General, that the principle enunciatéd.
in the Marquez case should no longer be followed. In CM 330452, Brown,
79ABR 45 the Board of Review stated at page 501 ‘

BSince the actions of the trial judge advocate and the ruliﬁés
of the court denied toaccused the right to limit his testimony~
to facts showing the manner in which his confession was pro=
cured without belng compelled to testify regarding his guilt -
or innoeence, his fundamental right against self-lncrlminatlon
‘as distinguished froma mere error of procedure was. violated."
(Seo. alsg Cll 275738 Kidder48 BR 145 end CM 330132 Trease, 78
BR 267

From what has been said there may be deduced the pr00031tion that
the privilege of an accused against compulsory self-incrimination is
more than a mere rule of svidence or procedure, the ¥iolation of which
might be subject to the curative provisions of Article of War 37, -
it is & fundamental right, firmly anchoréd In the Constitution and -
applicable to trials by courts-martlal. A violation thereof will
require the disapproval of any finding. of zuilty and sentence as to
any offense or offenses concerning wileh the accused has been compelled
to testify. In the present case the accused elected to testify solely
as to the manner.in which his alleged written confession as to the
offenses charged was obtgined. He did not voluntarlly go beyond the
expressed limitations. He was required on cross-examination, over

strenuous objeotions théreto, to make answer as to whether the statements
were true. It is unnecessary for the purposes herein to decide whether
the answer he gave 'did infhct incriminate him. It is enough that one
of any of the possible answers to this question might have tended to
incriminate him. Accused's right to give evidence solely as to the.
issue of the voluntary or involuntary nature of his confession without
subjecting himself to cross-examination on the merits of the case was
‘clearly violated.

5. For the reasons stated, the Board of Review is of the opinion
that the record of trial is legally insufiicient™to support the findings

2
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~of "guilty end the sentence.
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CSJACK - CM 333793 - lst Imd ceen
JAGO, Department of the Army, Weshington 25, D.C.

T0s Commanding General, Headquarters lst U.S. Infantry Division,
AP0 1, ¢/o Postmaster, New York, New York.

1.' In the ocase of Recruit Roland D. Robinson (RA 44181644), Medical
Detachment, 16th Infantry Regiment, Graferwohr, Germeny, I concur in
the foregoing holding by the Board of Review that the record of trial
is legally insuffiocient to support the findings of” guilty and the
sentence. Under Artiocle of War 50e(3) the holding, together with my
concurrence, vacates the findings of guilty end the sentense, A rehearing
is not authorized in this ocase.: ,

~2+ It is requested that you publish‘a general court-martial order
in acoordance with the said holding.and this indorsement restoring all
rights, privileges and property of which the accused has been deprived
by virtue of. the findings and sentence so vacated. A draft of e general
court-martial order designed to ocarry into effect the foreg01ng recommenda-
tion is attached.

3. When copies of the published order in the case are forwarded to
this office, togethor with the rccord of trial, they should be accompanied’
by the foregoing holding and this indorsement. For convenience of reference
please place the file number of the record in brackets at the end of the
published order, as followst \ 

(cM 333793)

i

2 Inel . 4 THOMAS Heo GREEN
1. Record of trial Ma jor General
2. Draft GCMO A The Judge Advocate General



DEPARTMENT OF THE ARMY (75)
In the Office of The Judge Advocate General's Corps
Washington 25, D.C.

CSJAGH CM 333839 3 February 1949

UNITED STATES FRANKFURT MILITARY POST
Trial by G.C.M., convened at
Frankfurt-am-Main, Germany,
26 October 1948. Dismissal
and total forfeitures.

Ve

Captain REYNOID L. PATTERSON,
0-1325617, 521st Labor Super-
vision Company.

Nt e e e s

OPINION of the BOARD (F REVIEW
BAUGHN, BERKQWITZ and LYNCH
Officers of The Judge Advocate General's Corps

: 1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General and the Judicial Council.

2. The accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 93rd A.rtic_le of War.

Specification: In that Captain Reynold L. Patterson, 521 Labor
Supervision Company, then a member of 528th Military Police
Service Company, and Sergeant First Class Harold L. Dooley,
480th Criminal Investigation Detachment, acting in conjunc-
tion, did, at Bad Nauheim, Germany, on or about 6 August
1948, feloniously embezzle by fraudulently converting to
their own use nine hundred dollars ($900.00) in Military -
Payment Certificates, the property of Moniek Kaczka, entrusted
to the said Captain Reynold L. Patterson by the said Moniek
mm.

He pleaded not guilty to and was found guilty of the Charge and Specifi-
cation. No evidence of previous convictions was introduced. He was
sentenced to be dismissed the service, to forfeit all pay and allowances
dus or to become due, and to pay a fins of twelve hundred ($1200.00)
dollars, and to be confined until said fine is paid, but for not more
than one year. The reviewing authority approved only so mach of the
sentence as provided for dismissal and total forfeitures and forwarded
the record of trial for action pursuant to Article of War 48.

3. The pertinent evidence of record is sumarized as follows:

A

a. For the prosecution.
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Accused is in the military service of the United States (R 19,50).
He is a Captain of Infantry (R 45) and a member of the 521lst Labor Super-
vision Company (R 50). On 6 August 1948, he was Provost Marshal at Bad
Nauheim, Germany (R 19,45).

Moniek Kaczka was a displaced Polish National who was also known
as "Frits* (R 6,123 Pros Bx 5). On 5 August 1948, he was working for
the #CIC" at Bad Nauheim, Germany (R 7). He testified that when he was
asked by another displaced person named Sobol to effect the exchange
of $963.00 (Military Payment Certificates) into $300.00 of traveller's ‘
checks, he, on 6 August 1948, brought this information to accused. Accused
told him to get the money, bring it to him and he would taks it to the
oID.® He did as accused instructed. He obtainad the money and turned
it over to accused who upon receipt of it directed him "to keep an eye"
on Sobol and dismissed him. Kaczka further stated to ths court that .
Sobol desired "traveller's.checks in the amount of $900.00 only"; that
. the $63.00 was a "reward® for accused's services; and that if the trans-
action was successfully consummated, he, Kaczka, was to receive a Kodak
"Retina® camera from Sobol (R 7,8,10).

During the trial, in responss to interrogation. comcerning his ®agree—,
ment? with accused under which the money was turned over, the testimony
was as follows: ) T , ’

*Q. What agreement was made between you and the captain /accused/

_ there when you gave him the money, the $900? :

A. VWhan I gave the money to ths captain, the captain told me to
keep an eye on the persocn who gave me the money, and I don't
know what the-captain's intention was at the time, but he .

Just told me to keep the eye on that.person who brought the

mmyo ’ )

Q. What did you tell the captain to do with the money?
Ad. T told him that soms man brought 963 and wanted to exchange
© it for traveller's checks, and he wants back only $900.
.. ® * ® :
Q. That was your understanding of the agresment between you
and Captain Patterson about the $900?
A. T thought the captain would confine ms because the captain
told me he would go to the CID with the monsy." (R 8,9).

Later, at 1300 hours, Kaczka saw and conversed with accused at
accused's office in the Military Police Station. Concerning this meet~
ing, Kaczka testified that in the pressnce of "Mr." Farchmin (Sergeant
Gustav A. Farchmin) and "Mr.* Agen (Private First Class Edward J. Agen),

-accused told him that part of the monsy was counterfeit and that all
of 1t had been confiscated by the #CID.® Accused also then and there
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advised him "to forget about the whole story" and to do ®"nothing" with
respect to Sobol (R 8,9). Kaczka then left accused and went to the other
side of the street where Sobol was waiting. He informed Sobol about

the money being counterfeit and told him to go home and not to stand
around. Then he, too, went to his home (R 10).

Kaczka further testified that the money which he gave accused was
never returned to him nor had he received any traveller's checks from
accused (R 9).

At 1700 hours the German police came to Kaczka's home and escorted
him to the "CID" where "Mr" Kelly (Edward H. Kelly, Agent, CID) asked
him if he had any military payment certificates in his posssssion.
Kaczka admitted to Kelly that he possessed $13.00 in military payment
certificates and- signed a statement to that effect (R 10,11).

On cross-examination, Kaczka admitted that he was not authorized to
possess military payment certificates and stated that he had obtained
them from Sobol. Further, Kaczka maintained that Sobol, and not he,
was the sole ommer of the money which he had turned over to accused (R
12). He denied having had any conversation with accused wherein he
asserted ownership to the money or that his giving of testimony was
induced by a promises of gain, reward, or immnity from prosscution, or
that he had been threatened with arrest in the event that he should fail
to testify (R 13,14,15).

Sergeant Gustav A. Farchmin was with accused in the investigating
room at noon on 6 August 1948. Accused at that time told Farchmin that
he had $900.00 which he wanted to exchange into traveller's checks for
a Jewish displaced person and that he could make a profit of Msixty-odd®
dollars on the transaction. Farchmin advised accused, "I wouldn't do
that," and then went to dinner,

At about 1500 hours, Farchmin walked into the investigating room
where accused was present with ®Fritz,® a Jewish displaced person, and
Private Agen. Accused was seated on the table and was "kind of sweating®
(R 16,17). In reply to Farchmin's query of ¥what's up," accused stated
that because several of the ten dollar bills which he had received from
"Fritz" for conversion into traveller!s checks were fake and counterfeit,
he had to go to the "CID" and make a statement and that his career was
at stake (R 18).

That eveaing between 2330 and 2400 hours, accused invited Farchmin
to walk home with him and while they were together accused stated to
Farchmin "Them $900 I split with two C. I.D. Agents, Mr. Dooley and Mr.
Kelly.* (R 18)
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‘A stipulation as to testimony which Edward J. Agen, Private First
Class, would give if he were present, was entered into between all
parties in interest with the expressed consent of the accused. It
corroborated the accounts of the meeting between accused and Kaczka at _
the military police station previously furnished by the witnesses Farchmin
and Kaczka. In addition, it revealed that accused had on 6 August 1948
displayed to Agen & wad of one-dollar bills which he announced amounted
to sixty-five dollars and represented his "cuti™ for converting the
Military Payment Certificates into traveller's checks and also that
accused had admitted to Agen in the presence of Technician Fourth Grade
Clevenger that he had accepted about $1000.00 from "Fritz" to buy
traveller's checks at the American Express (R 19).

After Sergeant First Class Harold L. Dooley of the L80th CID was
sworn &s a witness for the prosecution (R 19) he declined to give testi-
mony on the grounds that it might tend to incriminate him and was there-
upon excused (R 20, 21). Subsequently, having been given verbal assurance
of immnity (R 4O), he was recalled and testified tbat on 6 August 1948,
at Bad Nauheim, he and Agent Kelly had a conversation with accused concern-
ing the purchase of money orders for a displaced person with "scrip®
received from the displaced person for that purpose. Accused displayed
to them some "scrip," stated that it amcunted to $1000.00 and asked
Dooley what he would do if somebody gave him that amount of money. After
Jocosely remarking that he would pat the donor on the back and "ask for
another thousand,” Sergeant Dooley suggested that if a statement was
obtained in which the displaced person swore that he did not possess
any money, accused could keep the $1000.00. Later, accused told Dooley
that Kelly had called him and said that he had gotten & statement from
the displaced person (R 36,37). Dooley further testified that on the
following evening he and accused met and had a few drinks and that although
there had been no conversation about sharing the money, accused placed
$4,00,00 in his hand and left. Dooley arranged a meeting with Kelly and
gave him $200.00. Dooley stated that Kelly did not want to accept the
money and they talked it over as he, Dooley, too, was reluctant to accept
it. They finally decided to return the money to accused the next day.
Kelly eventually turned his money over to his Chief Agent, and Dooley,
in response to a telephone call from his Chief Agent requesting the
money which he had received from accused, turned over $142.90 (R 38,39).

On cross-examination, Dooley admitted that accused cams to the PCIDY
office as a law enforcement officer and reported his possession of the
money and its source, and that it was he who had suggested that accused
keep it if a statement of denial of ownership of the money was obtained
from the displaced person (R L4O).

On examination by the court » Dooley stated that, although he
recognized the transaction as a "shady deal," he did not know and accused
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gave no indication that he intended to do anything wrongful with reference
to it (R LO). -

On 9 August 1948, at approximately 1600 hours, Chief Agent Earl B.
Milburn accompanied by Aigents Walter N. Israel and Artlmr H. Knudsen,
all of the Lith CID, came to see accused at his office. At their request,
accused went with them to the CID office at the Grand Hotel in Bad Nauheim
(R 22,29) where, upon arrival, he was informed by Agent Israel that an
investigation was being conducted and of the facts surrounding it. Accused
was then warned of his rights under Article of War 2 and asked by Agent
Israel whether he wanted "to put the cards on the table." (R 22,31)
Accused replied in the affirmative and made an oral "confession” in the
presence of Agent Israel, Chief Agent Milburn and others (R 22,23,29),
to the effect that he had received about $1000.00 from Kacska to be con-
verted into traveller's checks; that he was to receive about $7.00 for
each $100.00 he so converted; that he had decided to kesp the money and
hid spoken with Dooley and Kelly of the CID about it; that he later gave
Dooley $400.00 of the money by passing it to Dooley as they shook hands;
that Dooley had no knowledge of why he was given the money; that he had
used some of the money to pay for his wedding; and that the portion he
had left of the money was at his home and he would be glad to turn it
over to the CID agents (R 30,31).

After making this statement, accused handed Agemt Israel about $65.
An Military Payment Certificates of §1.00 denomination and in lieu of the
CID agents obtaining a search warrant, signed the following consent search:

"Consent Search -
9 August 1948

2T hereby give my permission for Agents Milburn, Kmudsen
and Israel to conduct a search of my home this date and in my
presence to retrieve approximately $250.00; proceeds from an
illegal transaction.
/8/ Beymold L. Patterson
Reynold L. Patterson
-Capt. CMP
#2 Bahnhofallee, Bad Nauheim." (R.23;
Pros Ex 3).

Accused then accompamied the agents to his home where he obtained and gave
them approximately $200.00 more in Military Payment Certificates thereby
obviating the necessity of a search. Accused stated to the agents as he
turned the money over to them that it was the money concerned in the
investigation and part of the $900.00 he had received from Kaczka (R 23,
"24,31). Accused further stated that he would remain at home all evening
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and would make his statement at any time that the CID wished to take it
as he)realized he was wrong and wanted to take his medicine like a man
(R 31).

Between 1900 hours and 2000 hours, 9 August 1948, Chief Agent
Milburn and Agent Israel returned to accused's homs. At their request,
.for the expressed purpose of making a statement, accused accompanied
them to the CID office-billet outside Friedburg, Germany. There, after
being warned of his rights under Article of War 2l and without in any
way being maltreated, physically mistreated, intimidated or promised
+ anything in return for making a statement, he made a holographic
confession. Accused's hand-written confession was then transcribed on
a typewriter by a stenographer of the CID. On the following day, 10
August 1948, at approximately 1800 hours, accused'!s said confession in
typewritten form was brought to him at his home where, after first
reading it and making such corrections as he deemed necessary, he
subscribed and swore to it without objection or complaint in the
presence of Chief Agent Milburn, a person authorized to administer oaths,
and Agent Israel (R 22,24,25,28,31,32,35).

The cross-examination of prosecution's witnesses Milburm and Israel
was undertaken by the defense counsel prior to the offer of accused's
statement in evidence, but after it had been marked for identification
(R 24,35). The cross-examination of Agent Israel revealed that the
statement of accused which was dated 9 August 1948 was in fact not
signed and sworn to by him until 10 August 1948. Israel explained this
discrepancy by stating that the statsment was actually made on the date
it bore (R 25). His further cross-examination elicited that accused
made his statement at an isolated houss at the end of an unpaved side-
road where a CID office~billet had previously been established, and that
he was taken there, a distance of about seven miles, even though the
CID maintained an office right in Bad Nauheim (R 25,26). However,
Israel denled that accused had been kept at the office~billet until
0530 hours of the following morning but insisted that accused had been
returned to his home in Bad Nauheim at approximately midnight of the
same day. Israel also stated that the statement obtained from accused
had not been dictated but had been ¢opled word for word from the state-
ment which accused had previously made in his own handwriting, and that
accused was not in arrest when hs was taken to the isolated office-
billet but went there without compulsion and was free to leave whenevaer
he chose (R 27,28)

Upon ths completion of Chief Agent Milburn's examination-in-chief,
the prosecution offered the purported sworn statement of accused in
evidence, to which offer the defense objected and proceeded to cross-
examine Milburn. This cross-examination established that the witness
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was a person authorized to administer oaths and corroborated the
isolated character of the place whers accused wasg taken for the purposs
of making his statement (R 33). It also brought forth a denial similar
to that of Israel's, that accused's journey to the place of final :
interrogation was not wholly voluntary, as well as a denial that accused
was returned to his home at about 0500 hours the following morning (R
33,34,35). The court thereupon, without further objection from the
defense, admitted into evidence as Prosecution Exhibit 5 a typewritten
dcsx)mment purporting to be a statement under oath signed by accused (R
35).

Accused's statement shows that after he was fully warned of his
rights, he, without threat or promise of reward, voluntarily furnished
the investigators with information in writing under oath to the effect
that at approximately 1000 hours on § August 1948, "Frita" approached _
him in front of the military police station at Bad Nauheim with a ¥big
deal® in which he could make some money. He was to receive approximately
$900.00 in United States scrip money from "Fritz,® which he was to con-
vert into traveller's checks in denominations of $100.00 and was to be
paid $50.00 in United States scrip for accomplishing the conversion. When
he agreed to convert the money, #Fritz" left and returned an hour later
with a package of currency containing about $900,00. "Fritz'gave him the
package of currency and in addition paid him $50.00 in bills of $1.00
denomination, at which time he told "Fritz® to return after lunch for
the travellerts checks. He pocketed the money, and subsequently, a.fter
returning from lunch at home, went to the post office. Here it was
determined for him that the package contained $300.00 in genuine bills.

Having previously made up his mind not to convert the money into
traveller's checks but to keep part or all of it for himself, he left
the post office and crossed the street to the CID office in ssarch of
a method or schems that would enable him to carry into execution his
premeditated plan to kesp the money. At the CID office he found agents
Dooley and Kelly and inquired of them what they would do if a displaced
person was to give them $900.00 and request that it be turned into
traveller's checks. After informing Dooley and Kelly that he had
possession of the monsy and had received it from "Fritz" and that it had
been tested for gemineness, Dooley stated that “it looked like a chance
in a lifetime, infallible" if *Fritz" was to deny everything concerning
the currency. He then left Dooley and Kelly with the understanding that
they were to question "Fritz" as to his part in the transaction and were
to advise him of their progress with "Fritz", and returned to his office.
At no time was any arrangement made or spoken about betwsen him, Kelly,
and Dooley, with reference to a "split" or "pay-off" from him to them.

Later that sams evening at the Kaiserhof Hotel Bar, he met Dooley.
As they were discussing the matter concerning "Fritz" and the scrip



turned over for conversion into traveller's checks, he received a
telephons call from Kelly who advised him that "Fritz" had been grilled
and had signed a statement "that he knew nothing of any scrip transac-
tions whatsoever.! He told Dooley of Kelly's report and Dooley indicated
that the transaction was finished.

He left the hotel, went to his homs to dinner and returned some
hours later. Dooley, who was present at the hotel, came toward him
and as they greeted each other, he passed to Dooley, without a word,
the sum of $400.00 in scrip. This payment was not made by virtue of
a prearranged agreement betwean them and he did not explain to Dooley
why he was giving him the money. He did not tell Dooley that he should
share the money with Keily although he expected him to do so, and had
no knowledge whether or not Kelly received any of it.

On the morning of 7 August 1943, 'Fritz? called him at his office
‘and said that he was going to the CID and ®talk."® That evening HMr.
Mark (Anthony Markusiewicz), a CID agent, came to see him to talk over
the #gituation.? uark told him that he had the entire story from "Fritz,"
that the whole thing stank, and that some of the monsy belonged to a
few "people.” Mark then left him and he heard no more about the matter
until he was visited by the CID agents on 9 August 1948 (Pros Ex 5). -

Accused ended his statement with the following concluding paragraph:

"In closing I wish to say that I admit my guilt, I know I have
done wrong, I gambled the first time on what I thought was the

- tsure thing' and lost. I am ready, without dramatics to accept
my punishment as an officer." (Pros Ex 5). .

Henry P, Allie, a CID agent, who had occasion to participate in the
investigation of accused with respect to ths incident which is the basis
of the charge against him, testified that on 3 September 1948 he and
Agent Kmudsen, after warning accused of his rights and without making
him any promises, took an additional statement from him (R 41). This
statement was admitted in evidencse without objection and read to the
court after the defense counsel had afforded himself opportunity to
examine the witness as to the circumstances under which the agents
had taken it. Accused therein stated that on 6 August 1948 he had
paid his bill for his wedding reception held on 2l July 1948 to the Mess
and Club Section of the Bad Nauheim Sub~Post with $24,0.00 to $250.00
of the money which had been given to him by "Fritz.® (Pros BEx 7).
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be For the defense.

Captain (Chaplain) Barnabus E. MacAlrney, after the defense had
waived its right to object to his testimony on the ground of privilege
between prisest and parishioner, testified that accused had come to him
and told him that he had gotten into a little trouble. The withass
stated that he had advised accused ¥to return everything and wash his
hands of the case.® The witness further related that accussd later told
him the "while story®; that he had gons to the CID to return the monsy;
that he was advised to keep the monsy because it was unlawful for the
person who had given 1t to accused to have it and nothing could be done
- concerning it; and that since nothing could be done about it, it was his

"to do with as he liked (R Lk).

Chaplain MacAlrney further stated that, based on his discussions
with accused, he had formed an opinion of accused's character. In the
witness! opinion, accused was everything an officer should be. He had
good character, was well liked by those he worked for as well as those
who worked for him (R LL).

Colonel Richard B. Wheeler, Commanding Officer of Bad Nauheim Sub-
Post, who had known accused for six months, during which time he had
heard accused discussed by other persons, testified that in his opinion
accused was an outstanding officer whose character was ®"way above average-
outstanding®and that he would believe him under ocath (R L5). Several
othsr high ranking officers similarly characterized accused and stated
thaty he possessed excellent character. All were in agreement that
‘a(,ccused bgre a good reputation for truth, veracity (R hh-h?) and integrity

Def Ex A

Accused, after being fully apprised by the court of his rights to
testify under oath, make an unsworn statement or remain silent, elected
to testify under cath in his own behalf.

He stated that he was twenty-eight years of age and had served in
the Army as an enlisted man and officer for almost ten years. He had
been commissioned in November 1943, since which time his service as a
comrissionsd officer had been contimious. His basic branch was Infantry.
but after attending Paratrooper School, he had joined the 82d Airborne
Division and had gone overseas to the European Theater with it. BHe had
been in combat in Holland for approximately eight weeks in the Nimejen

- Campaign and had made one combat jump. He is entitled to wear onme
battle star (R 50,51).

In defense of the Charge and Specification, accused testified that
- he had started out to do the "right thing"; that he had gone to the CID



office to turn over the monsy; and that after arriving there he had been
influenced by Kelly and Dooley who had told him that he would be "crazy™
and "foolish®™ to turn in the money (R 51,52). He further testified that
he had visited the Chaplain and had been advised to make a %clean breast
of it* but that it was then too late. Onthe following day the CID
agents cams to his office and he had accompanied them to the CID office
at the Grand Hotel and there had spoken to them on that evening at 2000
hours, the CID agents came to his home and told him to get his hat and
go with them. They would not divulge their destination when hs inmquired
about it. He was returned to his homs between OL430 and 0500 hours on
the following morning after having made his statement. He could not
recall entirely what was in the statement nor did he know exactly what
was in it when he made it as he was "pretty well upset®™ at that time,

1(13 gidsn;t read it at the time he’ made it but mrely “glanced over it.®

R 52,53

On cross-examinmation accused admitted making the false statemsnt
to Kaczka that some of ths bills he had reeeived were counterfeit.

He alleged that he made the statement at the suggestion of the CID ageuts.
He als;h g,dmitted that he made no effort to return the noney to "Frits*
(R 53,

h. The accused was found guilty of a. specification which alleges
-that ®*Captain Reynold L. Patterson /accuse and Sergeant First Class
Barold L. Dooley, acting in conjunction did #* # % feloniously embezzle
by fraudulently converting to their own use nine hundred dollars ($500.00)
in Military Payment Certificates, the property of Moniek Kaczka, entrusted
to the said Captain Reynold L. Patterson by the said Moniek Kaczka.®

The offense of embezslement i1s defined and discussed in ths Mamal
for Courts-Martial, U. S. Army (1928) as follows:

*Embezzlemsnt is the fraudulent appropriation of property
by a person to whom it hag been intrusted or into whose hands
it has lawfully come (Moore v. U.S., 160 U.S. 268).

®The gist of the offense is a breach of trust. The trust
is one arising from some fiduciary relationship existing between
the owner and ths person converting the property, and springing
from an agreement, expressed or implied, or arising by operation
of law. The offense exists where the property has been taken or
received by virtue of such relationship.

"Property includes not only things posbessing intrinsic
value, but also bank notes and other forms of paper money and
commercial paper and other writings which represent value.

10
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"Proof.-~(a) That accused was intrusted with certain money
or property of value by or for a certain person, as alleged;
(b) that he fraudulently converted or appropriated such money or
property; and (c) the facts and circumstances showing that such
colrsrersion or appropriation was with fraudulent intent." (pp 173~
17

The competent proof of record shows that accused accepted from
Moniek Kaczka, Military Payment Certificates belonging to a displaced
person named Sobol in the amount of $900.00 under an agreement to
exchange them for traveller's checks, and that neither Sobol nor Kaczka
wWere persons who were authorized to possess this medium of exchange.
Kaczka, at the time he delivered the said certificates to accused, -
gave accused an additional sum in certificates in payment for accused's
services in effecting the exchange. Accused, however, did not exchange
or cause the military payment certificates to be exchanged into traveller's
checks. Instead, he had the certificates examined and their geunineness
verified. He then went to the CID office and sought advice as to how
" to go about retaining the certificates for himself. Obligingly, CID
Agents Kelly and Dooley suggested a method, namely, that of obtaining
from Kaczka a denial of ever owning military payment certificates.
Having accomplighed his desired purpose, accused returned to his offices
Here, during a later visit from Kaczka, he falsely announced in the
presence of others that some of the certificates had been found to be
counterfeit, that all had besn confiscated by the CID and that his
career was at stake. Whan, subsequently, Kelly informed accused by
telephone that the desired statement had been obtained from Kaczka,
accused presented part of the money he had received from Kaczka to
Dooley, used another part of it to liquidate a previously incurred
personal debt and retained the balance for himself.

The foregoing evidence was fully corroborated by accused's con-
fession, by his additional statemsnt and by his own testimony. The
question of whether or not accused's confession was voluntary was
Placed in issue by the evidence adduced at the trial and after it was
properly admitted in evidence by the ruling of the law member, it
became the court's function to destermine whether or not it was )
voluntarily made and the weight to be given to it. Tms it is clear
that the competent evidenceé of record, standing as it does, uncontroverted
and undenied, constitutes a sufficient showing beyond reasonable doubt
of accused!'s guilt of the offense charged.

5. It is noted that the Specification of the Charge alleges owner-
ship of the Military Payment Certificates, the subject matter of the
embezzlement, in Kaczka. The proof of record shows that Sobol was then
legal ovmer, and that Kaczka had possession of them as Sobol's agent.
Also to be observed is that meither Sobol nor Kaczka were authorized
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to possess the Military Payment Certificates and that the purpose for
which they were entrusted to accused by Kaczka was unlawful (paragraphs
1lc and 15, Part II, War Department Circular 247, 6 September 1947).
However, these noted circumstances provide no basis for disturbing the
findings. Neither the illegality of the possession of Sobol and Kaczka
nor of the mammer of acquisition of the property embezzled by elther
of them, nor the illegal or unlawful purpose for which the embezzled
property was entrusted to the accused, constitutes a defenss for accused
to the offense of embezzlement (CM 313165, Hunter, 63 BR 39,42, citing
Wharton's Criminal Law, 12th Ed, p.1599; CM 325523, Hanni, 74 BR 285,
'303; U.S. v. Hoback, 28l F.529; State v. Wollacott, 251 P.026). With
regard to the allegation in the specification that Kaczka was the owner
of the subject matter of the embezzlement when the proof showed him to
be an agent of another, the Board of Review has had the following to
say in QI 325523, Hanni, supra: .

%% & # The allegation of ownership has only to do with the
identification of the property made the subject of the larceny
or embezzlement charge, the pleadings and proof being sufficient
in this respect if it is shown that the alleged owner had the
merest and most temporary form of special interest in the property ,
in question (CM 319858, Corrells and cases there cited)."

Thus it is clear that in a specification alléging embezzlement the person
named therein as the owner of the property involved need not have absolute
title to said property (CM 331628, Jeffers (Sept 1948); CM 317327, Durant,

. 66 BR 227,3103 29 CJS T12). - -

6. We deem it appropriate to examine for error and to comment on
the procedural and interlocutory matters which, during the coursse of
accused's trial, were disposed of adversely to him. These consisted of
the following:s - :

a. The request of the defenss by way of special plea immediately
after accused's arraignment "to have the other accused® (Dooley) present.

be The request of ths defenss that the trial be postponed and
the investigation provided for by Article of War 70 reopened on the =
ground that the witness, Moniek Kaczka, had at the pretrial investigation
held pursuant to Article of War 70 invoked his right under Article of
War 2 and had declined to make a statement for the reason that it might
tend to incriminate him thereby depriving the accused of his rights to
thoroughly cross-examine the witness.

¢+ The objection of the defenss to testimony being adduced by
the prosecution from its witness, Chief Agent Milburn, as to identical
facts contained in a pretrial statement which had been taken from accused -
by the witness and which statement had been marked for identification but
had not yet been offered in evidence.

12
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de The motion by the defense at the end of the prosecution's
case for a directed verdict of not guilty on the grounds:

(1) That the specification, alleging as it did, that
accused and Dooley Pacting in conjunction * % *
did feloniously embezzle # # ¥ instead of that
accused "acting in conjunction with Dooley did
feloniously embezzle™ was not sustained by the
proof of record; and

 (2) That the specification incorrectly alleged the
value of the subject matter of the embezzlement
to be $900.,00 when in fact their value was merely
that of "the paper they are written on, and no
more.®

With reference to the matter set out in sub-paragraph a, supra, we
treat defense counsel's request "to have the other accused here" as a
motion by the defense that accused and Dooley stand a joint or common
trial. We are concluded from interpreting the "special plea” as a
request that the prosecution make Dooley available merely as a witness
since he was in fact available at the trial and gave testimony in behalf
of the prosecution. Thus is raised the question of whether an accused,
as a matter of right, may demand and require the trial of a co-accused
simltaneously with his own by the identical court under the circum~
stances presented by the iastant case. We are constrained to resolve
this proposition in the negative despite the absence of specific pro-
vision on the matter in the Mamual for Courts-Martial. In 70 American
Law Reports, at page 1177, the general rule is stated in the following

language-

"Neither the common law nor any statute gives to a
person who has been indicted jointly with others the right
to be trisd jointly with them.=®

and again in the recent case of United States v. Bronson, 145 F.2d 939,
Mr. Justice learnsd Hand, speaking for the United States Circuit Court
of Appeals (2nd Circuit) at page 943 states:

#"No accused person has any recognizable legal interest in
being tried without another accused with him, though he often
has an interest in not being so tried; but he may of course
have a lively interest in sacuring the attendance at the trial

- a8 a witness of another accused.”

Thus, it is clear from the foregoing that accused was not legany entitled
to be tried in jJoint or common trial with Dooley and inasmich as the

13
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record shows that Dooley was available as a witness and does not show
that accused was denied Dooley's services in thatcapacity, it must be
held that the denisl of defense's "special plea" was not error.

As to the matter contained in sub-paragraph b, supra, it-is the
opinion of the Board of Review that the denial of defense's request for
a contirmuance in order that the pretrial investigation pursuant to

" Article of War 70 might be reopened was proper. The claim by an accused
of irregularity during the pretrial imvestigation held pursuant to Article
of War 70, even if substantiated, will not deprive a trial court of
jurisdiction over the person of the accused and the offense alleged since
it has been held that the provisions of Article of War 70 are entirely
administrative in character and in nowise affect the jurisdiction of
general courts-martial (CM 307119, Fabbricatore, 60 BR 265,290 and cases
therein cited). However, accused's request was dual in nature in that
it requested a continuance as well as the reopening of the pretrial
investigation. - The matter of the granting of the contimuance was within
the province of the trial court if reasonable cause was shown therefor
(Par 52a, MCM.1928). Since it appears from the record of trial and
allied papers thereto attached that Kaczka's name appeared on the charge
sheet, and that a statement previously made by him to the CID had been
furnished to accused and defense counsel, it is clear that the accused
and defense knew of Kaczka's availability as a witness as well as the
substance of his probable testimony. Upon such a conclusive showing
that accused was fully aware of Kaczka's potentialities as a witness and
in the absence of a showing that accused was intentionally misled by the
prosecution, thereby hampering the proper pretrial preparation of his
defense, no reasonable ground for & contimuance was made to appea.r by
the defense and its request was properly denied.

With respect to the matter set forth in sub-paragraph ¢, supra,
the record of trial shows that on 9 August 1948, accused or'a".'lly—'aa.rﬁ
holographically confessed to agents of the CID the commission of the
offense alleged; that accused's holographic confession was reduced to
typewritten form by a stenographer of the CID after which it was signed
and sworn to by accused; and that at the trial, after accused's type-
written confession had been marked for identification, Chief Agent
Milburn was permitted to testify over objection by defense as to state-
ments made by accused during this oral confession even though these
matters had been reduced to writing and were incorporated in accused's
confession then before the court as an exhibit marked for identification.
This constituted a violation of the rule that when a confession has been
reduced to a writing signed by the accused, this writing is considered
t0 be the best evidence of the confession. In this connection the term
best evidence" is not used within the sense of the "best evidence rulet
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but rather to characterize the competency of the evidence following

the merger of the oral statement into accused's signed confession (Paras
127b, 129a, MCM 1949). However, this error in permitting parole testi-
mony as t0 matters contained in the confession of accused which had been
reduced to writing and signed by him and was before the court was not
prejudicial to accused's substantial rights, since the parole testimony
was merely cummilative to the otherwise copious, competent and convincing
evidence of accused's guilt of the offense charged contained in the record
of his trial.

With respect to the matter set forth in sub-paragraph d (1), supra,
we are of the opinion that the denial of the motion of defense for a .
directed verdict of not guilty, if it was error, does not constitute
a basis for disapproval of the finding of- guilty of the specification.

+»The theory of the defense appears to be that the specification which
alleged that " # &% Patterson and # # * Dooley #* # # acting in conjunc-
tion did # * ¥# feloniously embezzle by fraudulently converting to their
onn use * ¥ ¥' required that the proof show the embezzlement to have been
committed jointly by accused and Dooley in order to be sufficient to
sustain it. The defense further contended the proof as adduced was only
sufficient to support a specification which read "3 % % Patterson acting
in conjunction with # 3 i Dooley, did #* 3 #* feloniously embezzle by
fraudulently converting to his own use # % *.% (Underscoring supplied)

. We agree that the latter form is the artful, desirable and proper
form in which the specification should have been pleaded but we are also
of the opinion that the specification as it was pleaded amply apprised
accused with sufficient particularity of the offense with which he was
being charged. If the specificatlon, as alleged, was at all defective,
the defect was in form only. The facts alleged therein and reasonably
implied therefrom spell out the offense of embezzlement by accused, and
uniess it appears from the record, and it does not, that accused was in
fact misled by such defect or that his substantial rights were in fact
otherwise injuriously affected thereby, the error must be considered
harmless (MCM 1928, para 87b).

With respect to the matter set forth in sub-paragraph 4 (2), supra,
it is the opinion of the Board of Review that the motion interposed by the
defense, namely, that the Military Payment Certificates were of nominal
value only, is so clearly untenable and manifestly without foundation
that it approaches being a frivolous pleading. By taking notice of War
Department Circular 237, dated 6 September 1947, it is at once seen
that the subject matter of the embezzlement alleged is officially
designated as the exclusive medium of exchange to be used by the Occupa-
tion Forces of which accused was a member and further evidence of the

\
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frivolity of the motion is evidenced by" the undenjed testimony of record
that accused used these self-same Military Payment Certificates to
liquidate a personal monetary obligation which he previocusly incurred.

7. The records of the Department of the Army show that accused is
29 years of age and married. He is a high school graduate, He was
inducted on 12 September 1940 prior to establishing a civilian occupa-
tion and had enlisted service from said date to 23 November 1943 when
he was commissioned a second lieutenant. On 12 January 1945, he was
promoted to first lieutenant and subsequently on 28 February 1947 was
promoted to captain., He had service in the Furopean Theater from 26
Jamary 1545 to 22 August 1945. Tt is indicated that he has been an
infantry instructor, a paratrooper and that he made one combat jump
with the 82d Airborne Division. He is entitled to wear the Combat
Infantry Badge, the European-African-Middle East Ribbon with one Bronze
Star, and the Asiatic-Pacific Ribbon. In addition, he is authorized
to wear the Good Conduct Ribbon, the American Defense Service Medal,
the American Theater Ribbon, and the Army of Occupation Ribbon (Germany).
He has had additional foreign service with the Occupation Forces in
Germany from 26 May 1946 to the date of the offense. His efficiency
reports of record show ten ratings of "Excellent” and six of "Superior.®

8. The court was legally constituted and had jurisdiction of' the
person and the offense. No errors injuriously affecting the substantial
rights of the accused were committed during the trial. The Board of )
Review is of ths opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence as modified by the
reviewing authority, and to warrant confirmation of the sentenmce. A

. sentence to dismissal and total forfeitures is authorized upon convie-
tion of a violation of Article of War 93.

12441412.,4 tﬁvtlLOtvléé, s J.A.G.Ce |
_JZZU“’fZMAAA; s J.A.Q.c.
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate Jenersl

THE JUDICIAL COUNCIL

Brannon, Young, and Connally
Officers of The Judge Advocate General's Corps

In the foregoing case of
Captain Reynold L. Patterson, 0=-1325617,
531st Labor Supervision Company, the sentence
is confirmed and will be carried into
‘execution upon the concurrence of The Judge
Advocate CGeneral.

Signed ' Signed

. Edwsrd H. Young, Col., JACC William P. Connally, Jr., Col.,JAGC

-

Signed

Ernest M, Prannon, Brig, Gen., JAGC
) Chairman

~

I concur in the feregoing action.

THOMAS H. GREEN
Lajor General
The Judge Advocate General

.t ,

17 Feb 1949

( GCNO 12, Feb 3, 1949)32






DEPARTMENT OF THE ARMY (93)
In the Office of The Judge Advocate General
Washington 25, D.C.

+ CSJAGK = CM 333927
a FFB 1943

UNITED STATES ; BEADQUARTERS THE ARTILLERY CENI'ER

Ve ) Trial by G.C.M., convened at Fort Sill,
) Oklahoma, 12,19,22 October 1948. To

Sergeant First Class HARRY ) be reduced to 7th grade, forfeiture

SEIRING (R4 18316971), 40llth ) of thirty~five dollars ($35.00) per

Area Servioce Unit, 2d Detach~ ) month for six months and confinement

ment, The Artillery School. ) for six (6) months. Post Guardhouse.

. HOLDING by the BOARD QOF REVIEW
SILVERS, SHULL and LANNING,
Of ficers of The Judge Advocate General's COrps

"l. The redord of trial in the case of the above named soldier, having
been examined in the Office of The Judge Advocate General and there found
to be legally insufficient to support the findings of guilty and the sen-
tence, has been examined by the Board of Review and the Board submits

~ this, its holding, to The Judge Advocate General under the provisions
of Artiocle of War 50e. .

2, The accused was tried upon the following charge and specifica- -
tionss R

CHARGE: Violation of the 96th Article of War.

. Specification 13 In that Sergeant First Class Harry Seiring,
4011th Area Service Unit, 2d Detachment, The Artillery School,
did, at Lawton, Qklahoma, on or about 19 July 1948, with-intent
to deceive wrongfully and unlawfully make and utter to J. C.
Penny Company a oertaln check in words and f:.gures as follows;

. to wits
TOWN Lawton, Oklahoma DATE July 19 1948
Pay TO THE CRDER OF © $10.00
Je C. Penny Co Ten and no/lOO : Dollars

To Forbes National Bank For value received I represent that
there are sufficient Funds on Deposit
in said Bank or Trust Company to my
- Credit, free from Claims exnd upon
whioh I am entitled to draw for said
kamount.
Bank Address Pittsburgh, ‘ - Name Harry Seiring
Pennsylvania P.0. Address 1203 Dearborr Street
. Fhons 3118~W
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and by means thereof did fraudulently obtain from J. C. Penny
Company ten dollars, he the said Sergeant First Class Harry
Seiring, then well knowing that he did not have and not in-
tending that he should have any account with the Forbes
National Bank for the payment of said cheok.

NOTEs Specifioations 2 and 4 are identical, in all material
respects,with Specification 1 with the exception of the
dates, name of the person to whom the check was 1lssued
and the amount of the check which are as followst

Date Name of Payee . Amount
Speo 21 10 Aug 48 J. C. Riddle $5.00
Spec “41 6 Aug 48 House Grooery $10.00

- .

Specifications 3 and 51 (Finding of guilty disapproved by
reviewing authority).

He pleaded not guilty to the charge and all gpecifications., He was found
guilty of all specifications except the words “with intent to deceive"
and “fraudulently™ and “he the said Sergeant First Class Harry Seiring,
then . well knowing that he did not have and not intending that-he should
have any acoount with the Forbes National Bank for payment of said cheok"
substituting for the last phrase “under such circumstanses as to bring
disoredit upon the military servioce,™ of the excepted words, not guilty,
of the substituted words, guilty, and guilty of the charge. Evidence of
one previous oconviction was considered. He was sentenced to be reduced to
the seventh grade, to be confined at hard labor at such place as the review=
ing suthority might direct for six (6) months, and to forfeit thirty-five
dollars ($35.00) per month for six (6) months. The reviewing authority
disapproved the findings: of guilty of Specifications 3 and §, spproved
the sentence, and ordered it exscuted. The Post Guardhouse, Fort Sill,
Oklshoma, was designated as the placs of oonfinement. The result of trial
was published in General Court-Martial Orders No., 126, Headquarters The
Artillery Center, Fort Sill, COklahoma, 18 November 1548,

3. In view of the oplnion hereinafter expressed the evidence need
not-be summarized. .

4. It is noted that when the court first convened accused stated
through counsel that he "has no challenges.® Major Alexander B. Welcher,
F.A., a member of the court, was absent at this session. A continuence
was grented on motion of accused and when the court reconvened Major
Welcher was present and was duly sworn, but the record fails to affirmatively
disclose that accused was afforded an opportunity to exercise hig right of
peremptory challenge or challenge for cause with respect to Major Welcher.
But the effect of this omission need not be considered in this cese because
a8 will hereinafter appear we are of the opinion that, by its exceptions

.
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and substitutions to the sgpecifications pleaded, the court aocquitted
accused of any offense pleaded or necessarily contained 'bherein.

By exceptions and substitutions, the court found the eccused guilty
of the specifications so as to read as follown

(Spee 1) *In that Sergeant First Class Harry Seiring,
4011th Area Service Unit, 2nd Detechment, The Artillery School,
did, et Lewton, Oklahoma, on or about 19 July 1948, wrongfully
and unlewfully.make end utter to J. C. Pemy Company & certain
cheok in words and figures as follows, to wits

TOWN Lewton, Oklahome DATE July 19 1948
Pay TO THE ORDER OF ‘
J. C. PENNY CO. $10.00
- Ten and no/100 Dollars

To Forbes National Bank For value received I represent that
" " there are sufficient funds on Deposit in
said Bank or Trust Company to my Credit,
free from Cleims and upon which I am
entitled to draw for said amount.

Bank Address Pittsburgh Name Harry Seiring
Pennsylvanis  P.0, Address 1203 Dearborn Street
Phone 3118-W

and by means thereof did obtain from J. C. Penny Company ten dollars,
under such oiroumstances as to bring discredit upon the militery
service,"

In order to form the basis of a valid sentence, it has been said that =

"A specification must exclude every reasonable hypothesis
of ‘innocence~~ must be so drawn that if all the facts expressly
or impliedly pleaded therein be admitted as true or duly proven
to be true, the accused cennot be innocent -« may be regarded as
the settled law of this office as well as the law of the lend,"
(cM 187548, Burke, 1 ER 565 CM 316886, Chaffin, 66 BER 97,101.).

Reduced to its simplest terms, the accused herein has been found guilty of
“wrongfully and u.nla.wfully under such circumstances as to bring discredit
upon the military service,"® making and uttermg the checks desoribed in
Specifications 1, 2 and 4 of the Chargee Inessmuch as the mere making and
uttering of a check is not a criminal or wrongful aoct, is neither malum
in se nor malum prohibitum, what, if eny, can be the offense lnherent in
the pleading as amended and found by the court? The answer appears to
have been left entirely to conjeoture because the court has acquitted
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acoused of the allegation that "he - then well knowing that he did not
have and not intending that he should have any account with the Forbes
National Bank for payment of ssid check." The words “wrongfully,"
"unlawfully," and "under such ociroumstances as to bring discredit upon
the military service" are but empty conclusions when no fact or ciroum-
stance has been found which could be construed as rendering the making
and uttering of the check wrongful or unlawfules For a similar situation
with respect to the findings see CM 260398, Gallagher, 39 BR 225,229,

S+ For the reasons stated, the Board of Review holds the record of
trial legally insufficient to support the findings of guilty and the
sentence. .

(DISSENT) » JeAeGaCo
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IJ THE CFFICZE CF THZ JIGT ADVOCATE GUNZRAL
thdenG’I‘uN 25, D.C.

3 FER 1249

CSJAGK - 333927

UNITED STATES ; HEADQUART=zRS THE ARTILLERY CLNTER
Ve ) Trial by G.C.Ms, convened at Fort
. ) 8ill, Oklahoma, 12,19,22, October
. Sergeant First Class HARRY ) 1548, To be reduced to 7th Grade,
SEIRING (RA 18316971), 4011th ) forfeiture of thirty-five dollars
Area Service Unit, 24 Detach~ ) ($35.00) per month for six months
ment, The Artillery School. ) and confinement for six (6) months.
: : ) Post Guardhousse.
DISbENT
by
LANNING,

- Officer of The Judge Advocate General's Corps

l. I'sm unable to agree with the majority holding in this case.
2. The record discloses that when the court met originally on 12
October 1948 that accused was given the opportunity to exerecise his
right to challenge the members. The court was duly organized and
sworn. Following the arraigmment of accused, the ocourt adjourned
upon request of accused for a continuance. Major Alexander B, Welcher,
who was detailed as a member of the court by.the special order appoint=-
ing it, was reported as absent at the first session of the court. When
the court reconvened on 19 October 1948, however, the prosecution
announced that all members present at the first session were then
present and in eddition thereto, Major Alexander B. Welcher was also
present. He was sworn and apparently sat as a member of the court. The
. Prosecution then proceeded to ask the accused how he wished to plead to
the charge:dnd the specifications thereunder. After a request by defense
for another continuance was denied, the accused pleaded "not guilty to
all Specifications and to the Charge." The court then proceeded to hear

" . the first witness.

3. The record is completely silent on the subject as to whether
the aoccused was afi'orded an opportunity to challenge the new member,
Ma jor Welcher, either peremptorily or for cause. As there 1s no affirma-
tive showing in the record that the right to challenge Major Welcher
was glven to acoused, it is only reasonable to assume that he was never
actually afforded such right. , e
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The following extracts from the Manual for Courts-lartial, 1928,
clearly point out that the opportunity to exercise the right to challenge
by accused is a fundamental and substantial right and must be preserveds::

"y, Proceedings in each oase to be complete. = In each
‘case.the proceedings must be complete without reference to any
other case. For example, in sach case tried opportunity to
challenge must be given and the requlred oaths admlnlstered.
(par 49b; underscoring supplied. ) .

Mo, wkxk
"#¥% Full and timely opportunlty will be given to
~ challenge every new member.  (Par 586; underscoring supplied.)

"£, Procedure. - After the challenges, if any, presented
by the trial judue advocate have been disposed of, he will, after
oomplying with any request made by the accused to be permitted
to exeamine the papers and orders referred to in 4le, give the
accused an opportunity to exercise his rights as to challenge,
The accused tnereupon challenges in turn each member to whom he
objects. As to peremptory challenges, see 58d. Full and timely
opportunity will be given to the accused, includlng,each accused
in a joint trial, to exercise his rlghts of challenge." (par 58f:
underscoring supplied. ) -

“h. New member. - If after the trial has begun a new
member is sworn (opportunity to challenge him having been
given). the substance of all proceedings had and evidence
taken in the case will be mesde known to him in open court be=-
fore the trial prooceeds." (par 38b; underscoring supplied.)

The langusge of the Manual above quoted eppears to be mandatory in
‘nature and therefore should be followed with exactitude. :

The faot that tire accused was silent concerning his right to challenge
the new member should not be construed as a waiver or a desire not to
challenge. The waiver of such a fundamental and substantial right, in
the light of the language used in the Manual for Courts-Martial, 1928,
should be expressly made. An eanalogous situation was presented in a. .
case in whioch it was held that mere “consent to a common trial cannot
of itself be construed in reason as a waiver of the right to challenge
in the absence of a clear indication of a desire to waive the right."
(CM 287210, Reynolds, 6 BR (NATO-MTO) 85,89.) Attention is directed

. to Appendix 6 of the Manual for Courts-Martisl, 1928, at page 262
where it is stated, "If the defense does not desire to challenge, the
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record will so state." (Underscoring supplied.) Such statement is a
clear indicationthat it was intended that the record of trial should
afflrmatlvely show accused expressly waived his right to challenge.

llere acquiescence or silence on the part of the accused was not intended
to be construed as a waiver.,

A failure to afford the accused the right to challenge each member
of the court, or a denial to the accused of the rignt to exercise a
peremptory challenge to any member except the law member have been held
to void the jurisdiction of the cowrt (CM 124528, Cook (1919); cM Rexnolds,
supra; CM 333032, Beckoff; see also Nlnthrop s Mllltary Law end Precedents,
24 Ed, p 205).

In CM Cook, supra, the facts were practically identical with the
instant case. There accused was not advised of his right to challenge a
member who joined the court after it had been duly organized and had
_proceeded to try accused. The Board of Review stateds

. "The opportunity to challenge every member of the court
is jurisdietional.

"The record will show affirmatively that the right has been
accorded the acoused to challenge ‘every member of the court. If
opportunity is not so accorded the proceedings are void." -
(Underscoring supplied )

In CM Reynolds, supra, wnere right of accused to exercise his peremptory
challenge was denied to him, the Board of Review at page 91 helds

“Because of the denial of the peremptory challenge and the
consequent participation in the trial by Colonel Gasiorowski,
it is the opinion of the Board of Review that the court was
not legally constituted and that its prooeedings were null
and void." (Underscoring supplied.)

Paragraph 61, Manual for Courts-ilartial, 1928, statess

- "After the proceedings as to challences are concluded the
members of the court, trial judge advocate, and each assistant
trial judge advocate are sworn (Sees 95 as to oaths.) The organi=-
zation of the court is then complete and it may proceed with the
trial of the charges in the case then before the court." (Under-
scoring supplied. )

It is also pointed out in paragraph 7, Manual for Courts-ﬁartial, 1928,
~that the jurisdiction of the court is conditioned upon three indispensable
requisites, one of which is that "the membership of the court was in
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accordance with law with respect to number and competency." - The ' competency™
of a member to sit upon a court cannot be definitely determined unless the
accused has had the opportunity to excrcise his right to challenge each
member and has either exercised the right or has waived it.

I conclude that the right. of accused to challenge members of the
oourt -for cause or to challenge any member except the law member
peremptorily is so fundamental and substantial, that a failure to
give acoused an opportunity to exercise that right, in the absence
of an express waiver thereof, deprives the court of jurisdiction. It
necessarily follows that the proceedings in this case are null and void .
and that the findings and sentence herein have no legal effect.

-

.JQA.G’.CO
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FEB 241949

‘

CSJACGK - Clf 333927 « 1st Ind
JAGO, Dept., of the Army Washington &5, D C.
TOt Commanding General, The Artillery Center, Fort 5ill, Oklahoma.

. 1. In the case of Sergeant First Class Iarry Seirlng (RA 18316971),
4011th Area Service Unit, 2d Detachment, The Artillery School, I concur

in the foregoing holding by the Board of Review that the record of trial

is legally insufficient to support the findings of guilty end.the sentence.
Under Article of War 50 e(3) this holding, and my concurrence therein,
‘vacate the findings of guilty and . the sentence. A rehearing is not
authorized, v oo

2. It is requested that you publish a gemeral court-martial order
in eccordance with the said holding and this indorsement restoring all
rights, privileges and property of which the accused has been deprived
by virtue of the findings and sentence so vacated. A draft of & general
.eourt-martial order designed to carry into effect the foregoing recommenda~-
tion is attached. :

3. When coples of the published order in the case are forwarded to
this office, together with the record of trial, they should be accompenied
by the foregoing holding and this indorsement., For convenience of reference
please place the file number of the record in brackets at the end of the
published order, as followss .

(cu 333927) -

2 Incls o ‘ " THOMAS H. GREEN

1. Record of trial : _ “:  HKajor General

2. Draft GCXO _ o -The Judge Advocate General o

12280






_ DEPARTMENT OF THE ARMY . " (103)
In the Office of Ths Judge Advocate General ' '
Washingta 25, D. C.

CSJAGK - CM 334071 _
8 FEB 1948

UNITED ST A TES 9TH INFANTRY DIVISION

Ve Trial by G.C.M., convened at Fort -
Dix, New Jersey, 17 August 1548.
Dismissal, total forfeitures and
confinement for five (5) years.

Second Lieutenant JACK C.
HABERSTICK (0-1998080), Infantry,

, assigned to Detachment of Patients,
9958 TSU-SGO, Tilton Gensral Hos~
pital, Fort Dix, New Jersey.

OPINION of the BOARD OF REVIEW
SILVERS, 'SHULL and LANNING,

l., The record of trial in the case of the officer named above has
been exemined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General and the Judicial Council.

2. The accused was tried upon the folléwing charges and specifica~
_ tions: . T -

CHARGE I and Specification: (Plea in bar of trial sustained).
CHARGE II: Violation of the 96th Article of War.

Specification 13 In that Second Lieutenant Jack C. Haberstick, )
assigned to Detachment of Patients, Tilton General Hospital, did,
at Fort Dix, New Jersey, on or sbout 30 September 1945, in conw
travention to Section 80, Chapter 4, Title 18, Criminal Code
of the United States, present a false and fraudulent oclaim
in the amount of $782.13 for pay and allowances for the period
from 1 May 1945 to 30 September 1945, to First Lieutensnt J.L.
Williams, an officer in the military service of the United
States duly authorized to pay such claims, he, the said
Second Lieutenant Jack C. Haberstick well knowing that he was
absent without leave at all times from 5 Seplember 1945 through -
30 September 1945 and that said claim was false, fiotitious
and fraudulent, ’

NCTE: Specifications 2-23, inclusive, vary materially from
" Specification 1 only as to the date the alleged olaim
was presented, the amount olaimed, which varied from
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$196.38 to $235.15, the period covered, the officer
%o whom presented and the period of absence without
leave.

The court, acting through the law member, sustained acoused's plea in bar
of trial by reason of the statute of limitations with respect to Charge

I and its specification (AW 39). Accused pleaded not guilty to and was
found guilty of Charge II and all specifications thereunder. No evidence -
of any previous convictions was introduced. ‘He was sentenced to be dis-
missed the service, to forfeit all pay and allowances dus or to become due,
and to be confined at hard labor at such place as the reviewing au‘bhorn.ty
might direct for five (5) years. The reviewing authority approved the
sentence, designated the Branch United States Disciplinary Barracks, Fort ~
Hancock, New Jersey, or elsewhere as the Seoretary of the Army might
direct, as the-place of conﬁnement and forwarded the record of trial pur=
suant to Articles of War 48 and 50%.

3. Evidence

For the Prosecution

A duly authenticated extract copy of a morning report of the Detach- -
ment of Patients, 1257 SCU, Tilton General Hospital, Fort Dix, New Jersey,
for 9 September 1945 wes offered in evidence by the prosecution showing
the following entry concerning the accused:

"9 Sept 45

Harberstick Jack C Inf 01998080 24 Lt
Dy to AWOL eff 5 Sept 45

/s8/ F. Anderson
/t/ F, Anderson -

2nd Lt MAC™

The prosecution stated that the purpose of introducing the morning report
was to show aocused was not on & duty status and therefore was not entitled
to pay and allowances for the period from 5§ September 1945 to 31 July 1947.
Defense counsel objected to the morning report being received for such
purpose inssmuch a&s & plea in bar of trial of Charge I and its spedifica-

" tion had been sustained. He contended that accused had thus been acquitted
of being absent without leave from 5§ September 1945 to 2 September 1947 as
alleged in Speocification 1 of Charge I. After extended argument the ob-
jection was overruled (R 8-12), '

Defense counsel a.ls'c» objected to acceptance of +the niorning report on
the ground that it was not the best evidence of accused's absence without
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leave. This objeotion was overruled by the law member and counsel made
further objection on the ground that the entry contained in the morning ,
report was "not based upon the knowledge of the person who signed it.®
In ‘support thereof a deposition of Franois W. Anderson was offered in,
evidenoe and was received as Defense Exhibit “A® without objection by
prosecution (R 12,13). The deposition disclosed that Francis W. Anderson
had been on duty as a second lieutenant at Tilton General Hospital, Fort
Dix, New Jersey, at which time he was Assistent Receiving and Disposition
_ Officer and Assistaent Commanding Officer, Detaclment of Patients. As such
he had signed morning reports end %A & D sheets," He gould not say whether
the information contained in the morning report in question had been based
upon his personal knowledge. ldieutenant Anderson stated further that
UAWOL entries™ on the ™A & D sheets™ were based upon reports made by the
ward nurse and that the "A & D sheets" were in turn used as a basis for
preparation of the morning reports. He had immediate charge of the En-
listed men's Seotion of the Hospital, but not of the Officers' Section.
" The morning report for the Officers' Seotion was prepared in the office
of the Hospital Persomnel Officer. -The two were combined in the witness'
office end he signed the consolidated report. After reading the deposiw -
tion of Lieutenant Anderson, the lew member sustained the objection of.
the defense to the morning report, stating, howsver, that if the prosecu=-
tion could show that the original documents upon which the morning report
was based were not availaeble, the admission of the morning report would ‘be
" ‘reconsidered (R 14). . .

The prosecution ’chen offered an extract copy of the "A & D eheet"
of Tilton Gemeral Hospital dated 7 September 1945 certified as a true..
copy by Lester C. Dill, Capt., MSC (R 14). Captain Dill, the Commanding
Officer of the Detachment of Patients at the Tilton General Hospital,
was called as a witness and testified that ™The A & D sheet itself is a
reoord of all changes and transactions in the hospital for a 24 hour
period, consolidated into one sheet." It was an official record prepared
in accordance with the Technical Manual. The information contdined
therein was compiled from ward morning reports, ward trensfers, discharges
from the hospital and many other papers. The ™A & D sheet" was prepared
each day in the .®R & D" office of the hospital between midnight end 6100
aeme It was mimeographed and distributed to all departments of the hos=-
pital. The Registrar kept a file of MA & D sheets™ although they were
not required to be kept as a permenent record. They could be destroyed
after they had been distributed and the morning report had been prepared.
"The witness stated that as the commanding officer of the Detachment of
"Patients he ordinarily prepared charge sheets against military personnel.
"He obtained the pertinent "A & D sheets™ from the Registrarts Office and
attached them together with the morning report to the charge sheet when
he forwarded it. Such procedure was followéd in this case. Captain Dill
was shown the extraot copy of the MA & D sheet™ in question and identi-
fied it as a true extract copy of the ™A & D sheet™ of Tilton General Hospital
" for 7 September 1945. He had personally prepared the extrast copy from
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one of the mimeographed records which he haed obtained from the office of
the Registrar. The original “A & D sheet® had been prepared a yesr prior
to the time witness came to Tilton General Hospital, but he had reason to
believe the information therein was true because he found it on file with
the registrar and it corresponded with an admission card he had kept for
his owa information (R 14-20).

The law member ruled that the extract copy of the morning report was
admissible in evidence as being an official document. The document was re-
ceived and marked "Prosecution Exhibit 1%. The WA & D sheet™ of Tilton
General Hospital for 7 September 1945 was also received in eyidence and"
marked "Prosecution Exhibit 2% over objection of defense who contended
that it.was not duly authenticated and even if offered under the *Shop-
Book Rule"™ it was not the best evidence inasmuch as the original should
have been produced (R 20-22),

.1t was stipulated that if W. G. Reaves, Captain, MSC, Tilton General
Hospital, were present he would testify that he prepared a morning report
for 3 September 1947 stating that accused was transferred from status of
"AWOL and dropped from rolls to assigned and joined 1445 2 September 1947."
Accused personally joined in the stipulation, stating, "Yes, sir, but I -
don't understand September 3rd, I returned on September 2.“

Willjam A. Haendiges, Ceptain, MSC, Registrar of Tilton General Hospital
since 16 December 1945, testified that he was custodian of all medical records,
inciuding the olinical records of accused. He received the olinical reocords
for -each patient after he had left the hospital. ' Upon cross—examination he
testified that entries on the clinical records were mede by several persons
other then himself and that he had no personal knowledge thereof. . Upon
examination by the court the witness stated that the cdlinical records came
into his possession in the "normel mannmer in which similar records of the
hospital® ceme into his possession. The defense objected to the edmission
of the clinical records in evidence, contending that the entries thereon
were not within the personal knowledge of the witness. The prosecution
asserted that the proof showed that the entries were made in the usual
-oourse of business and that they were admissible under the "Federal Shop
Book Rule.” These records were received in evidence and contained the .
following entriess

‘"FROGRESS NOTES

Neme HABERSTICK __ Grade 2D IT Ward 53

v

4 Sept 45. This officer was undergoing treatment for bllateral
otitis externa when he went AWOL from the ward 31 Aug 45.

. S/D Bernstein Capt MG
13 Oct 45. Chart completed AWOL.

\ initialed/bB
ook ol ook ok R o e

4
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TEMPERATURB=--TREATMENT-~NURSES NOTES

Neame HABERSTICK, JACK ‘Grade 2ND LT Ward 53

25 Aug - 0700 - VOCO
26 Aug - 0700 - VOCO
27 Aug - 0700 - Not on Ward
28 Aug - 0700 = Not on Ward
29 Aug = 0700 - Not on Ward
30 Aug = 0700 - Not on Ward
g 31 Aug = 0700 = Not on Ward
1 Sept = 0700 - Not on Ward
2 Sept - 0700 = Not on Ward
» * ‘ * ‘
TGH Form #31a TILTON GENERAL- HOSPITAL
DIAGNOSIS SLIP
Date of Report 20 Aug 1945
Diagnosis: a. Otitis externa
Dispositions '
-1, Soldier will be returned to FULL duty.

Disposition will ‘be made.in approximately 21 days

8 /b Bernstein.
Ward Officer®  (Pros Ex 3)

The prosecution offered in evidence twenty-three documents purporting
%o be photostatic copies of Army pay vouchers, each of which bore the sig-
nature of accused and a certificate signed by R. C. Pickering as custodian
averring that the originals thereof were on file in his office, the General
Accounting Office, Army Audit Branch, Reconciliation and Clearanse Subdi-
vision, St. Louis, Missouri. These documents were received without objec-
tion by the defense and were marked Prosecution Exhibits 4 to 26, inclusiwve.
Prosecution Exhibit 4 was a ‘photostatic copy of a pay voucher signed by
accused for pay and allowances from 1 May 1945 to 30 September 1945. The
remaining exhibits (Pros Exs 5-26, inol.) were photostatic copies of pay
vouchers for pay and allowances for monthly periods from Qotober 1945 to
Defense counsel pleaded the statute of limitations
a8 to Specifications 1 to 11, inclusive, asserting that the dates on the
vouchers described therein showed that the offenses occurred "more than
two years before the arraigmment of such person.” He also objected to the
admission in evidense of the ®"first eleven vouchers™ (Pros Exs 4 to 14, incl.).
The law member ruled adversely to the defense nth respect to both questions

July 1947, inclusive.

raised (R 27).

The prosecution rested and defense made & motion to d’isn;is's Charge
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II and all speclﬁcations thereunder on the ground that the prosecution
had failed to prove that accused had knowledge that he was absent without
leave even if such status had been established. The law member denied
this motion (R 28-29).

For the Defens e.

The rights of acoused as a witness were duly explained to h:.m and he
eleoted to be sworn and testified in substance as followsi

He was born 1 May 1921, gradusted from gremmar.school at the age of
17 years, and entered the military service in 1939 where he attained the
grade of technical sergeant. He served about 13 months in the European .
Theater of QOperations and was commissioned a second lieutenant. Upon re-
turning to the Zone of Interior the latter part of July 1945, he was first
assigned to Statk General Hospital, Charleston, South Carolina, but was
soon transferred to Tilton General Hospital at Fort Dix, New Jersey, where
he was assigned to Ward 53 as en ambulatory patient. He was treated by a
Captain Bernstein, his commanding officer, who permitted him to visit his
home in Belmar, New Jersey, a distance of about 35 miles from the hospital.
One day Captain Bernstein told him, "There is nothing more I can do for you,
you may as well go home and we will notify you when to come back." Accused
signed out "VOCQ", although he did not know what it meant, and put down as
the reason, "Leave." Hs thought “VOCQ" was the same as. "Leave"™ and supposed
that he was at all times thereafter on.a convalescent furlough as his nerves
were always “shot.® He knew, however, that if he had been an enlisted man
he would not _have left the hospital without a furlough, but assumed that
as an officer it was all right. During the period from 5 September 1945
to'2 September 1947 he reported to the clinic at the hospital where he was
treated by Captain Bernstein. The last treatment he received was about a
yoar before he was arrested by the Military Police. He wrote a letter to-
the father of a frisnd of his, who had been killed in action, to the effect
that he (accused) was still under treatment and had not yet been discharged.
- A copy of the letter printed in a newspaper was introduced in evidence as
Defense Exhibit "E". He told the Selective Servioce Board he was on con- -
valescent leave and remained in Belmer all the time. Accused asserted
that he always wore elther his uniform or fatigues. The defense offered =
and there was received in evidence as Exhibit “B®, a certificate for a lost
autonobile license plate, and Defense Exhibit "C", an automobile driver's
liocense,upon each of which his name appeared as a "Lisutenant.”® Acocused
was married on about 10 Mey 1947. Defense Exhibit."D" was a picture of
accused and his wife slicing their wedding cake. It appeared from the
picture that accused was wearing an Army shirt and trousers.

Accused stated that he returned to Fort Dix each month for his pay
and allowances. About the fourth month a lady behind .the counter ques=-
tioned him, but after she had made a telephone call she prepared his -
voucher. Hp received his pay for that month and for each month thereafter
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without any further trouble, He }mew, however, that if he had been an
enlisted man his pay would have been "stopped.® He had never applied

for rental and subsistence allowances.as a married man because he did

not know he was emtitled to it (R 29-40)

Reverend Allan N. Nettleman, the pastor of & Baptist Church in
Belmar, New Jersey, testified that he officiated at the marriage of aoc=-
cused on 10 May 1947. The marr:.age license revealed that accused had
given his ocoupation as "soldier.® The marriage certificate was re=-
ceived in evidence as Defense Exhibit "F." Reverend Nettleman asserted
that aoccused had a good reputation in the commumty for "veracity anl
honssty™ (R 40-41). .

John A. Maloney had been a police officer at Belmar, New Jersey,
for about twenty-five years. During the period from July 1945 to
September 1947 no request had been received at the police department
from either the military authorities or the Federal Bureau of Investiga=
tion for the arrest of the accused. Aoccused's reputation in the ocommunity
had elways been the best (R 41-42). :

M. Patrick Breslin and Mrs. Beatrice Breslin operated the "Pat and -
Sandy Fishing Association® at Belmar, New Jorsey. Accused came to their
Place three or four times. a week. He was never dressed in civilian
olothes. He told them he was in the Army and that he did not know when
he would be discharged. Hs seemed to be in poor health and complained
of headaches and of his ears. Mr. Breslin testified that acoused's repu-
tation for truth and veracity was good (R 42-47).

It was stipulated that if Graoce Ja.oobJ. were present she would have
testified that she prepared a pay voucher for accused monthly from 1945
to August 1947. She did not recall that the Finanoe QOffice ever received
any notification from anyone, inoluding Francis W. Anderson, Second Lieu=
tenant, MAC, at any time during 1945 or 1946 that accused was absent
without leave (R 47-48).

It was further stipulated that if Williem P, Sax, First Lieutenant,
MC, neuropsychiatrist, were present he would testify that he had examined
accused and found him to be of average intelligence. He showed no evi-
dence of neurosis or psychosis, nor of any delusion or hallucination.
. His insight and judgmenmt were adequate, though not highly developed. At
the time of the offense he was able to distinguish right from wrong and
adhere to the right and was able to assist in his own defense (R 48).

4, Disoussion

Preliminary Matters

_ Inasmuch as accused was not arraigned until 17 August 1948, a lapse
of more than two years after his initial unauthorized absence, the plea
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in bar of trial by reason of ’che statute of limitations was proper1y| sus=-
tained as to Charge I and its specif:.ca’clon (& 39).

: Under Charge II and its specifications accused was found guilty of -
having presented 23 false and fraudulent claims for pay and allowances,for
the period from 1 May 1945 through 31 July 1947, to an officer in the
militery service of the United States duly suthorized to pay such olaims,
knowing that he was absent without leave from 5 September 1945 through
31 July 1947, in violation of Sectlon 80, Chapter 4, Title 18. Crimina.l
Code of the Unl’ced States.

Accused objected strenuously when the prosecution offered proof to
show he was absent without leave from 5 September 1945 until 2 September
1947 upon the ground that as his plea in bar of trlal by reason of the
statute of limitations had been sustained, he had been acquitted of being
absent without leave. There are authorities which hold that a plea in
bar of triel by reason of the statute of limitations is tantamount to a
. finding of not guilty (CM 332514, Mattingly), but such finding always -
carries with it the comotation that it is by reason of the statute of
limitations. It is stated in 15 American Jurisprudence, page 32 (Criminal
law, Sec 342)3 ' :

YA plea of the statute ng limitationg raises a
question which, legally speaking, goes to the merits of the
case.  Technically, it does not go to the question of the
guilt or innocence of the defendant, bubt it does go to the

~merits of his claim of right to an acquittel or disoharge.”
(Underscoring supplied.) -

A statute limiting the time within which anecused may be prosecuted

- for a orime or offense is regarded merely as a bar of the right to prose=
oute (15 American Jurisprudemce, p 32; 22 CJS, p 349). It necessarily
follows that in the instaent case the fact that the accused's plea of the
statute was-sustained affected only the right of the Govermment to proceed
to try him upon a charge of being absent without leave for the period
alleged. It did not amount to a judicial determination that he was not
actually absent without leave for the period alleged. It was not error,
therefore, for the lew member to permit the prosecution to show accused's
absence without leave as being material to the guestion of whether the
alleged oclaims were false and fraudulent,

Accused also entered a plea in bar as to Specifications l=11 of
Charge II upon the ground that the cleims therein desoribed were presented
more than two years prior to arraigmment. Inasmuch as these specifica=-
tions were laid under Artiocle of War 96 it was contended that the two
year limltation provided in Article of Wer 39 applied. But the offenses
alleged in these specifications were properly chargeable under Article of
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War 94 for which the limitation, as proﬁded in Article of War 39, is
three years. Paragraph 67, Manual for Cowts-Martial, 1928, statess

"In applying this statute the court will be guided by the
orime or offense as desoribed in the specification, and not by
the Article of War steted in the charge under which the speci-
fiocation is placed. Thus, where an offense properly chargeable
under A.W. 93 is erroneously charged under A.W. S6, the limita-
tion is three instead of two years."

-

CHARGE II and its Specifications

The prosecution introduced a duly authenticated extract copy of the
morning report of the Detachment of Patients, 1257 SCU, Tilton General
Hospital, Fort Dix, New Jersey, to show that accused was absent without
leave & September 1945, The defense objected on the ground that the
officer signing the morning report did not have personal knowledge of
facts stated therein. The evidence showed, however, that the entry on
the morning report was made by an officer whose duty it was to prepare
the morning reports. It also showed that he obtained the information for
the entry on the morning report from an "A & D sheet™ prepared daily in
another office of the hospital from reports of ward nurses, ward transfers;
etc. When prepared it was mimeographed and copies distributed to.all de-
partments of the hospitel. It is the opinion of the Board of Review that
the morning report was competent to show that the accused was absent with-
out leave on 5 September 1945. As was stated in CM 320957, Boone, 70 BR 223,

“sex There is no requirement that the person by whom the entry
is actually made have himself personal knowledge of the facts
recorded, it being "sufficient that he had the duty to ascertain
such facts through the personal knowledge of his subordinates

or informants, It is in this manner that his entry is based on
personal knowledge, the observations of his agents in the matter
being legally attributable to him." -

The evidence showed by stipulated testimony and by admissions of accused
that he returned to-military control on 2 September 1947. It thus follows
that 1t was shown by competent evidence that accused was sbsent mthout
leave from 5 September 1945 to 2 September 1947. .

Accused contended that he did not know that he was absent without
leave during the period alleged and proven. It would appear to be incon-
seivable that an officer who had served as an enlisted man for approximately
six years could be so naive as to believe, under the circumstances here
‘shown, that he was on authorized leave for a period of nearly two years
and thus entitled to receive pay. This 1s particularly true in view of
acocused's testimony that he kmew that had he been an enlisted man his pay
would have been "stopped.® And it will be borne in mind that although -
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accused asserted that he remained at all times but a short distance
from the Tilton Cenersl Hospital yet he never made any inquiries as to
his status. The court, having before it for their oconsideration all of
the evidence adduced by the defense in finding the accused guilty, re=-
solved the question of his kmowledge that he was absent without leave
against him. The Board of Review is also of the opinion that accused
had sufficient reason to believe and in fact knew that he was absent
without leave for the period shown end, a fortiori, not entitled to pay.

The prosecution introduced photostatic copies of the pay vouchers
referred to in Specifications 1-23 of Charge II, which were received in
evidence without any objection being made thereto by the defense. The
defense thereby waived any objection that they were not the best evidence
or that they were not duly authenticated or that the genuineness of the
doouments had not been shown (par 116, MCM, 1928). Each of the photostatic
copies of the pay vouchers contained two signatures purporting to be those
of accused, one on line 16 and one on line 18. No obJection having been
made by the defense to the reception of the documents in evidence the
court could regard the signatures as in fact those of acocused. The cowrt,
therefore, had before it duplicate originals of each of the pay vouchers
referred to in Specifications 1-23, Charge II. The signature of accused
on line 16 indicated that accused adopted the claim for pay and allowances
appearing above his signature on each voucher. His signature on line 18
shows that he received payment in cash of the smount oclaimed in the
voucher. The court therefore was warranted in inferring that accused must
have presented for approval and payment the claims as alleged (cu 324725,
Blakeley, 73 BR 307, and cases cited therein),

The accused having been on an absent without leave status for the
period from 5 September 1945 to 31 July 1947 he was not entitled to any
pay and allowances for such period because he had rendered no services
to the Govermment for which remuneration was due him. A voucher claiming
pay and allowances under such conditions is a false and fraudulent olaim
against the United States (par 3a, AR 35-1420, 15 Dec 1939; par 9a(l), AR
605-300, 14 Sep 1944, CM 318507, . Haxes, 71 BR 391, CM Blakeley, supra).

For the reasons stated above we are of the opinion that the findings .
of guilty of Charge II and its specifications were established beyond a
reasonable doubt.

5. The record of trial and accompanying papers show accused is
28 years of age; that he is married and has one child. He completed his
formal education at the age of 18 years after having attended high school
for two years. He enlisted on 7 July 1939, serving continuously as an
enlisted man until he was commissioned as a second lieutenant on 11
December 1944. Accused served in the European Theater of Operations and
participated in active combat, receiving the Silver Star, Bronze Star with
cluster, Purple Heart, Good Conduct Medal and Presidential Unit Citation.
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6. The court was legally constituted and had jurisdiction over the
accused and of the offenses. No errors injuriously affecting .the substan=
tial rights of the accused were committed dwring the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence and to warrant con-
firmation of the sentence. Dismissal is authorized upon conviotion of
a violation of Article of War 96. : :

s JeAeGoCo

QG.C.

s JeAeGeCo

11
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\ DEPARTMENT OF TUE
~ Office of The Judge Advocate Genersl

'THE JUDICIAL COUNCIL

, Brannon, Toung, and Coﬂnally
OFFICERS OF THE JUDGE ADVOCATE GENERAL'S ‘CORPS

: In the foreg011g case of
" Sgcond Lieutenent Jack C, Haberstick(0-1998080),
Infentry, assigned to Detachment of, Patients, -
9958 TSU-SGO, Tilton General Hospital, Fort Dix,
New Jersey, the sentence is confirmed and will be
‘carried into execution upon the concurrence of
The Judge Advocate eneral,

Edward H, Young : . -, W.P. Connally, Jr

T el

Edward H, Young, Col., BAGC © Williem P, Connelly, Jr., JAG

E.Mo Bl‘al:lnon v

Ernest M, Erannon, Brig. Uen., JAGC

';28 Fetruart 1949

"I concur in the foregoing action,
Under the direction of the Secretary
of the Army,.the confinement adjudged
is remitted,

Thomas H. Green

THOMAS H, GREEN
Major Yeneral
The Judge Advocate enerel

-

28 uarch 19h9.
| GG UOy~28y- ;'-Apawn-:.;w)
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate Gsneral (115)
Washington 25, D. C.

' FEB?2 11949
CSJAGQ = CM 334105

UNITED STATES YOXKOHAMA COMMAND

Ve © Trial by G.CeM., convened at
Headquarters Yokohama Command,
Yokohama, Honshu, Japan, APO
503, 5 November 19,8, Dis~
honorable discharge and confine-
ment for five (5) years.

. Penitentiary. -

" Recruit ROBERT L. GARNER
(RA 19254369), 736th
Engineer Heavy Shop
Company, APO 503,

Qs N o N s e o

HOIDING by the BOARD OF REVIEW
GOFF, BOROM and SKINNER
o:t‘ficers of l‘ne Judge Advocate General's corps

. 1, The Board of Review has examined the record of trial in the.case
of the soldler named above, and submits this, its holding to The Judge
Advocate General, under the provisions of Article of War 50a -

20 Accuscd wag tried upon the following Charges and Speciﬁcations:
CHARGE I: Violatior of the 93d Article of Wa.r.

Spociﬁcationx In that Recruit Robert L Garner, 736th Engineer
Heavy Shop Company, APO 503, did, at or in the vicinity of
Yokohama, Honshu, Japan, on or about 30 September 1948, by
- force and violence and by putting him in fear, felonliously
'take, steal and carry away from the person of Policeman
Yasuo Yamashita, one pistol, the property of 'the Japanese

“Government, value of less than $20.00.

CHARGE II: Vio]at;on.of the 96th Article of War.

Specification 1: In that Recruit Robert L Garmer, 736th Ergineer
Heavy Shop Company, APO 503, did, at or in the vicinity of
Yokohams, Honshu, Japan, on or about 30 September 1948, .
wrongfully strike Policeman Koshio Shimazaki on the body
with & policeman's night sticke

Specification 2¢ In that Recruit Robert L Garner, 736th Engineer
Heavy Shop Company, APO 503, did, at or in the vicinity of
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Yokohama, Honshu, Japan, on or about 30 September 1948,
. wrongfully striks Policeman Yasuo Yamashita on the body
with a policemants night sticke. . .

eaded not guilty to and was found guilty of all Charges and
gf)ﬁﬁﬁc&%iﬁi& Ew?iﬁencotyof five previous cggvi:{ions was intzg-oduced.
He was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances due or to become due and to be confined at hard
labor for ten years. The reviewing authority approved the sentence but
reduced the period of confinement to five years, designated the United
States Penitentiary, McNeil Island, Washington, or elsewhere as the . -

Secretary of the Army might direct as the place of confinement and for-
warded the record of trial for appellate review under the provisions of
Article of War 503, . ’

3¢ 8¢ Bvidence for the Prosecution,
- [ J

The accused entsred a Japanese police box im Yokohama, Japan, at
0130 hours, 30 September 1948, and asked Yasuo Yamashita, a Japanese
policenan on duty there, the whereabouts of a house of prostitution. Im
responge to accused's question Yamashita stated that he did not know the
location of any place of ill-repute. TWhen accused took Yamashita by the
arm, however, the latter accompanied accused, ostensibly in an atiempt to
comply with his earlier request. Being unable to locate a house of .
prostitution the accused went to a sake house, awakened the proprietor, and
purchased some intoxicantse The accused and Yamashita returned to the
police station where accused poured two cups of the sake he had purchased
and ingtructed Yamashita to drirk some of it. Yamashita at first refused
. but accused forced him to drink by striking him with his fist. There-
after the accused drank sake to such an extent he appeared to be intoxi-
cated, While in this condition he asked Yamashita to show him his pistol
and Yamashita complied (R. 13, 14). Sometime later the accused again
asked to see the pistol. Yamashita refused at first but later took the
pistol out of the holster and accused grabbed it (Re 15, 23)e In ex-
plaining the manner of the taking Yamashita stated that the accused had
poked him about the chest and shoulders, prior to the time he relimguisked
possession of the weapon., Once accused had obtained the pistol he and
Yamashita proceeded to a room in the rear of the police station where the
accused awakened two other policemen by striking them with a police stick.
Accused then ordered the three policemen to stand in a line with their
hands out in front of them so that he could secure their hands (R. 14, 17,
25, 26). When Yamashita told the accused that there were no repes in
the office, accused and the three Japanese policemen returned to the -
front office. The accused then forced the other two Japanese policemen te
- join in the drinking party (R. 14, 15). When the four had consumed the
remginder of the sake the accused had purchased earlier, accused attempted
to induce the policemen to procure more sake. When they rsfused accused
fired one shot from the pistol. All three of the policemen then accompanied
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the accused on a second venture to purchase more sake. TUpon procuring more
sake, the accused and the three policemen retwrned to the police station

and continued to drink (Re. 14, 25).

At approximately 0500 hours when the last of the sake was gone the
accused left and proceeded to a nearby barber shop. There he placed the
pistol upon the shelf and sat domm in the barber chair. Whiles seated in
the barber shop, a sergeant from the military police arrived and appre-
hended the accused who offered no resistance to the arrest (R. 11-15,
25). The military policeman recovered the pistol which was subsequently
identified as the weapon carried by Policeman Yamashita and owned by :
the Yokohama Police Department (Pros. Ex, 1; Re 16).

In response to questions of defense counsel as to why he did not

shoot to protect himself against the assaults committed by accused with
the night stick, Yamashita testified that he did not think that he should

shoot a member of the occupation force. Yamashita also explained that
thers was a cord attached from the shoulder to the pistol which he did
not release, but which he felt had been cut by the accused with a knife
" or something after he grabbed the pistol (R. 15, 22), In additionm,
Yamashita testified that during the fouwr hours of "forcings" by accused,
he did not attempt to call headquarters because his telephone was out of
order. Yamashita was unable to explain why he did not attempt to speak
in the Japanese language to the storskeeper from whomte sake was pur—
chased in an effort to obtain assistance (R. 21-23). Toshio Shimazaki,
one of the policemen awakened by accused likewiss could not explain why
he did not report accusedts conduct to t.he proprietor of the sake shop -

while making purchases,
be Evidence for the Defense,

The military policeman who arrested accused testified upon recall that
the pistol taken from-accusedts possession in the barber shop was an
automatic pistol and that when he unloaded the weapon there were four
rounds in the magazine but none in the chamber, He also stated that when
an automatic pistol is fired the round is automatically put in the chamber
of the gun. There were no signs of abuse or bruises found upon the thres
policemen when they were examined at the Yokohama Command police station
nor did any of these Japanese complain at that time that they had been
abused by the accused (R. 30).

Haru Nakayama, the proprietor of the wine shop, testified that he
was awakened by a soldier during the early morning hours of 30 September
and that the soldier purchased wine, -About an hour later the soldier
returned to the shop with a Japanese policeman who had & gun on his hip
and they bought some more wine. About an hour later, the soldier, in
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the company of a diffsrent Japanese policeman, again awakened him and
bought some more wins, This policeman did notlmve a pistol on his hip
and ha did not see the soldier with a pistol. About an hour and a half
- later, the soldier returned by himself and wanted some more wins and
this time the soldier had a pistol in his pocket. On this occasion
Nakayama was out of wine and when he informed the soldier of that fact
the soldier asked him to take him to a barber whereupon Nakayama com=
plied with ths soldierts request (Re 32, 33).

After being advised of his rights the accused elected: to0 remain A
ailent (R, 37)e

4e . The evidence adduced is legally sufficient to support the find-
ings of gullty of Specifications 1 and 2 of Charge II. The only question
presented for determination by the Board of Review soncerns the legal
sufficiency of the evidence to support the findings of gullty ef the
Specification of Charge I and Charge I and the sentence, Robbery is de-
fined in paragraph 149 of the Manunal for Courts~Martial, 1928, ag the!

"taking with intent to steal, of the personal property of
another, from his person or in his presence, against his
will, by violence or intimidation."

" It is further provided;

nThe taking must be against the owner!s will by means
of vioclence or intimidation, The violence or intimidation
must precede or accompany the taking."

and that:

"Where an article is merely anatched out of anotheris hand ‘
+* % # and no other force is used and the owner is not put
in fear, the offense is not robbery.®

Of similar import is the recent case of Ci 328009, Boldon, Miy, Hayes,
MoCray and Sneed, 76 BR 255, wherein the Board of Review stated: :

#In the instant case the accused tsnatched! the weapon from
the guard, No other force was used to obtain the weapon

and it was not wntil accussd had obtained contrel of the
carbine and placed a live round in the chamber that the guard
was placed in feare It thus appears that force and violence .
were not used in the taking and that accused was not put in
fear until the taking was accomplished, Ths instrument sube
sequanily used to put the guard in fear was the subject of
the alleged robbery and its taking could not therefore be
con’acmporaneous with placing the guard in tfeart,n

In deciding the above case the Board of Raview set forth “the follor.Lng
comaent from the case of Routt v State (Arke), 34 S.W. 262, 2631
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e ¥ % We need not discuss the authoritiss further, for
there are numerous cases holding that where the property is
obtained by artifice, trick, or by merely snat.ching from

the hand, and where the only display of force is used to
prevent t.ha retaking of- the property by the ownsr, ths crime
is not robbsry. Thomas ve State, 91 Ala, 36, 9 South, 81;-
Shimm v. State, 64 Indes 423; State ve. John, 5 Jones (N.C.)
163; State ve McCune, 70 Am. Dece 176, and note; Rex v, .
Harman, 2 Easte P.C, 736; 2 Bish, New Cr, Law, Sec. 1167;

1 Wha.rt. Cre Law, Sec, 854 In this case the money was ob=
tained by snatching from the hand, There was no force, or
display of force, or putting in fear, wntil Holt drew his
pistol to prevent Morgan from leaving the car with the-
money. Morgan then drew his pistol, but this was done, not
to force Holt to surrender the possession of the money, for
he had already parted with it, but only to prevent him o
from regaining possession. The proof, ws think, clearly
shows that Routt and Morgan were guilty of larceny, but it
is not sufficient to sustain a conviction of robbery.® (CM326843,
Hamilton, et als, 75 BR 331, 335; CM 328009, Boldon, et al.,
Zs)BR 255; see also Gl 20907, MeCausland, B_l;am_gah;p, 9 BR
3) e -

. ‘In the instant case the evidence shows that ths victim lifted the
flap of his holster and took the pistol out and showed it to the accused,
The accused then grabbed the pistol, The victim was an armed policeman.
Even though the victim is a member of a conquered race he either knmew or
should have known hs had nothing to fear from the occupation authorities
if bhs resisted or refused to swrrender his pistoles He was fully aware of
the prior disorderly action of the accused., Considered from reascnable and
common experience, the intimidation was not of such character that it
was likely to inducs a psacs officer to give wup his weapon against his will,
Satisfactory proof of the elsmsnts of force or fear is not found in the
ovidence, The testimony of the viciim, as to his mere belisef that the
lanyard was cut, thereby severing the pistol from his person, was pure con=- .
Jecture, After considering all of the evidence, the accusedts intoxicated
condition and the fact that accused spent nearly four howrs with the
policeman before he walked away at dawn, when all of the available sake was
consumed, we conclude that the evidence is not convincing that accused
committed the offense of robbery. Where the proof is uncertain and the

. legal ground is so highly technical, as in this case, that the margin is
very narrow between the offenses of robbery and larceny the doubt should be

resolved n favor of the accused by inclining to the lesser offense.

- - - Ve are, thereforc, of the opinicmn that the evidence is hgal]y suffi-
cient to support only so much of the finding of guilty of Charge I and its
Specification, as involves a finding of gullty of the lesser :lnclnded offense
of ls.rceny of property, less than $20.00 in value, .



5« The maximum sentence to confinement authorized by paragraph
104c of the Manual for Courtis-Martial for the offenses of assault and
battery involved in Specifications 1 and 2, Charge II is six months for
each specification, and the maximum confinement authorized for the
lesser included offense of larceny involved in the Specification of
Charge I is six months, since ths value of the property was not shown
and it must be assumed that the property was of some value less than
$20. Neither of the offenses of which accussd was found guilty or the
lesser included offense of larceny of property of a valus of less than
$20 being an offense of a civil nature and punishable by penitentiary
canfinement for more than one year by statutes of the United States
of general application within the continental United States or by law
of the District of Columbia, confinement in a penitentiary is not au-
thorized.

6s For the reasons stated, the Board of Review holds the record
of trial legally sufficient to support only so mueh of the finding of
guilty of Charge I and Specification thereunder as involves a finding
that accused did, at the time and place alleged, feloniously take,
steal and carry away one pistol, value of less than twenty dollars, -
the property of the Japanese Government, legally sufficient to support
the findings of guilty of Specifications 1 and 2, Charge II and legally
sufficient to support only so much of the sentence as involves dis-
honorable discharge, forfeiture of all pay and allowances due or to
become due, and confinement at hard labor for one year and six months at
& place other than a United States psnitentiary, reformatory or eor-
rectional institution. '

DL\_\LE%‘-‘"'\‘S‘\/ ,_._:: . LJ 33 JACC
J L

OZ %/‘) P e s JAGC
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23 A 1949
CSJAGQ =« CM 334105 1st Ind '
JoA.Ge0., Dopt, of the Army, Washington 25, D, C.

I0: Oommanding General, Yokohama Command, APO 503,
o/o Postmaster, San Francisco, California -

l, In the case of Recruit Robert L. Garner (RA 19254369), 736
Engineer Heavy Shop Company, APO 503, I concur in the foregoing hold-
ing by the Board of Review, Under Ariicle of War 50e(3) this holding
and my concurrence vacate so much of the finding of gullty of the
Specification, Charge I as involves a finding of guilty of the words
by force and violence and by putting him in fear" and so much of the

, sentence as is in excess of dishonorable discharge, total forfeituras
and .confinement at hard labor for one year and six months at a place
other than a United States penitentiary, reformatory or correctional in-
stitution. ’

2 When copies of the published order in the case are forwarded to
this office, together with ths record of trial, they should be accompaniec
by the foregoing holding and the indorsement. For convenience of refer-

" ence, please place the file number of the record in brackets at the end o
the published order, as follows: o

(CH 334105) .
THOMAS H. GREEN
: T Major Genéral
1 Inel. The Judge Advocate General
R/fT - :
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In the Office of
The Judge Advocate General's Corps -
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UNITED STATES HEADQUARTERSFIFTHARMY
Trial by G.CoM., convened at Fort
Sheridan, Illinois, 3 June 1948
and 17 September 1948. Dishonor-
able discharge (suspended) and
confinement for two (2) years.

- Disciplinary Barracks.

Ve

"Private First Class ROBERT G.
ANDERSON (37322204 ), 5012 Area
Service Unit, Station Complement,
Casual Detachment (Pipeline Army),
Fort Sheridan, Illinois.

M e e N S S o St Nan?

HOLDING by the BOARD OF REVIEW
SILVERS, SHULL and LANNING,
Officers of The Judge Advocate Gensral's Corps

1, The record of trial in the case of the above named soldier has
been examined in the Office of The Judge Advoocate General end there found
to be legally insufficient to support the findings of guilty and the sen-
tence., The record of trial has now been examined by the Board of Review and

" the Board submits this, its holding, to The Julge Advocate General under
the provisions of Article of War 50e. .
Accused was tried on 3 Junme and 17 September 1948 upon the follow-

ing oha.rge and specifications

CHARGE: Violation of the 58th Artiocle of War.

Specificationt In that Private First Class Robert G. Anderson,
Assigned, 5012 Area Service Unit, Station Complement, Casual
Detachment, (Pipeline Army), then Company F, 165th Infantry .

. Reogiment, Okinawa, Ryukyu: Islands, Private First Class, did,
at Qkinawa, Ryukyu Islands, on or about 11 April 1945, .
desert the service of the United States and did remain absent.
in desertion until he was apprehended at Minneapolls, .
Minnesota., on or about 7 April 1948,

The acoused pleaded not guilty to and was found guilty. of the charge and

- specification. No evidence of previous convictions was introduced. He
was sentenced -to be dishonorably discharged the service, to forfeit all
pay and allowances dus or to become due and to be confined at hard labor
at such place as the reviewing authority might direct for two years. - The .
. reviewing authority approved the sentence and ordered it executed; but
suspended that portion thereof adjudging dishonorable discharge until
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the soldier's release from confinement, end designated the Branch United
States Disciplinary Barracks, Milwaukee, Wisconsin, or elsewhere as the
Secretary of the Army might direct, as the place of confinement. The
result of trial was promulgated in General Court-Martial Orders No. 364,
Headquarters Fifth Army, Chicago, Illinois, dated 2 December 1948,

3. The only questlon requlnng discussion is whether the court was
legally constituted. :

4, By first indorsement dated 4 May 1948 the charges in this case
were referred for trial to a general court-martial appointed by paragraph
4, Special Orders No. 86, Headquarters Fifth Army, Chicago, Illinois, 30
April 1948, On 3 June 1948, the court referred to convened at Fort
Sheridan, Illinois, for the trial of the accused with the following members
presents o

“"Col Frank A. Heywood 05201 QMC, Hq Fifth Army, Chicago, I1l
.Col Hubert B. Bramlet 010689 IGD, Hg Fifth Army, Chicago, Ill
Col Eugene A. Kenny 018193 Sig C, HqQ Fifth Army, Chicago, Il1
Lt Col Israel B. Washburn 029493 FA, Hq Fifth Army, Chicago, Ill
¥aj James S. Carpenter 042622 A®@, Hg Fifth Army, Chicago, Ill1
Capt Jeck B. Richmond 043519 CMP, HqQ Fifth Army, Chicago, I1l
Capt Robert L. Haines 039994 TC, Hq Fifth Army, Chicago, Ill
Capt Lawrence W. Hunt 0522011 JA®, Lew Member, Hy Fifth

Army, Chicago, Ill
Capt Thomas S. Rankin 0534771 FA, Hq Fifth Army, Chicago, I1l."

After the couwrt had been properly orgenized and the members thereof sworn,
the accused  was duly arraigned. - Evidenoce was presented and during the
course of the trial, upon motion of the defense counsel, the court granted
the accused & continuance and adjourned to meet at the call of the President.

On 30 August 1948, a court was appointed by paragraph 15, Special
- Orders No. 170, Headquarters Fifth Army, which order was amended by
paragraph ll, Special Orders No. 180, dated 14 September 1948. Special
Orders No. 170 contained the following paragraphs

%A1l charges on which there has been no arraignment, now
in the hands of the TJA of the GCM aptd to meet at Fort Sheridan,
I11, by par 4 SO 86, this hq ¢s, and par 9 SO 150, this hg cs,
for triel, are withdrewn from said TJA and referred for trlal
to the TJA of the above-nemed court."

This court met on 17 September 1948 for the trial of the accused. The trial
judge edvocate amnounced that this case had been continued from an earlier
date, end that this court was now convened pursuant to paragraph 15, Special
Orders No. 170, Headquarters Fifth Army, dated 30 August 1948, as emended
by paragreph 11, Special Crders No., 180, same headquarters, dated 14 o
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September 1948.
The members present at the orgenization of this court weres

"Col James T. Watson, Jr. 07462 Sig C

.Col Fubert B. Bramlet 010689 CrlC

Col krnest R. Brock 090289 FD

Maj Arthur W. Janklow 0230301 JAGD, Law Member
iaj Henry Byorum 0346385 Cav ’

Capt Anthony Creenhaw 0920347 TC

1st It Laurlce B. Vaughn 01C10196 Inf"

after the accused was efforded the opportunity to challenge, the record of
trial recitest “The members of the court, with the exception of Colonel
Bramlet who was previously sworn, and the personnel of the prosecution
were then sworn' (R 24,25,

5. Discussion

The court-martial appointed by Special Orders No. 86, paragraph 4,
Headguarters Fifth Army, Chicago, Illirois, dated 30 April 1948, is herein-
~after referred to as Court No. 1. The court-martial appointed by Special
Orders No. 170, paragraph 15, Headquarters Fifth Army, Chicago, Illinois,
dated 30 August 1948, as amended by Speciel Orders No. 180, paragraph 11,
same Headquarters, dated 14 September 1948, is hereinafter referred to as
Court No. 2.

It is noted that the orders appointing Court No. 2 had incorporated
therein a provision to the. effect that all charges, on which there had been
no arraigmment, were withdrawn from courts eppointed by "par 4 SO 86, this
hg e¢s, and par 9 SO 150, this hq os," and were referred for triel to the
triel judge advocate of Court No. 2.. Inasmuch as accused had already been
arraigned before Court No. 1, it is apparent that the charges egainst ac-
cused were never properly withdrewn from Court No. 1 end referred for
trial to Court No. 2. Such irregulerity may not however, in itself, have
been fatal to the progeedings, but it is noted that Colonel Hubert B. Bramlet,
the only member who was appointed and served on both courts, although sworn
as a member of Court No. 1, was not sworn as a member of Court No. 2 which
oompleted ths case. The Manual for Courts-Martial, 1928, provides:

"The prescribed oaths must be administered in and for each
case and to each member #*#¥% hefore he functions in the case es
such." (MCH, 1928, par 95)

Article of War 19 provides in part that the members of a general court-
martial shall be- sworn "before they proceed upon any triale"

It is apparent froﬁ an examination of the record that Colonel Bramlet
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was not sworn as & member of Court No. 2 upon the theory that the latter
proceedings were a continuation of those had before Court No. 1. The
order appointing Court No. 2 however shows explicitly and in plain terms
that the court-martial thereby appointed was a court de novo, complete
and independent of Court No. 1. :

It cannot justifiably bee assumed, therefore, that the membership of
Cowrt No. 2 was a mere addition to the personnel of Cowrt No. 1., Inas<
much as it is mandatory that each of the members of a general court-martial
be sworn before they proceed upon any trial in and for eech case, it
follows that the failure to swear Colonel Bramlet as a member of Court No.
2 was error, the effect of which was to render Court -No. 2 illegally con=~ .
stituted and its findings and seutence are without legal effeot. (For
8imilar hc;ldings see CM . 317630, ohex, 66 BR 397 and CM 317901, Jekrsewski,
67 BR 73 —y

6., For the reasons stated, the Board of Review holds thé record of
trial legally insufficient to support the findings of guilty a,nd the -
sentence.v

5 JeAeGoCo

JeA.G.Co

» JoA.GoCo
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CSJAGK - CM 334145 1st Ind 40 res 1949
JACC, Department of the Army, Washington 25, D. C.
TO: Commanding General, Fifth Army, Chicago 15, Illinois

1. In the case of Private First Class Robert G. Anderson (37322204),
5012 Area Service Unit, Station Complement, Casual Detachment (Pipelins
Army), Fort Sheridan, Illinois, I conmcur in the foregoing holding by the
Board of Review that the record of trial is lega.lly insufficient ‘o
support the findings of guilty and the sentence. Under Article of War
50e(3) this holding, together with my concurrence, vacates the findings
of guilty and the sentence. Although there is a possibility that should
the case now be returned to the original court to which it was first re-
ferred for trial, for oompletion of its proceedings, including findings
and sentence, the record might be held legally sufficient, in view of
the numerous legal questions that might arise, such action is not deemed
a.dv1$a.ble.

2. It is requested 'bhs.t you publish a general court-martial order
in accordance with the said holding and this indorsement restoring all
rights, privileges and property of which the accused has been deprived
by virtue of the findings and sentence so vacated. A draft of a general
court-martial order des:.gned to carry into effeot the foregoing recommen=-
dation is attached. o

3. When copies of the published order in the case are forwarded to
this office, together with the record. of this trial, and the records of
any future proceedings, they should be accompanied by the. foregoing
holding and this indorsement. For convenienoe of reference please place
the file number of the record in braokets at the end of the published
order, as followst _ \

.

(CM 334145).

2 Inels " THOMAS H. GREEN

l. Record of trial . Ma jor General )
2, Draft of GCMO The Judge Advocate General
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In the Office of The Judge Advocate General s
Washington 25, D.C.
APR 291949

CSJAGH cM 334233

UNITED STATES TRIESTE UNITED STATES TROQPS
Trial by G.C.M., convened at
Trieste, Free Territory of
Trieste, 18 October, 8 and 9
November 1948. Dismissal,

total forfeitures, and confine- .
ment for one (1) year.

Ve

First Lieutenant ERIC L.
GREENFIELD, 0-436355, Head-
quarters Trieste United
States Troops.

QPINION of the BQARD QF REVIEW
BAUGHN, BERKOWITZ, and LYNCH
Officers of The Judge Advocate General's Corps

1. The Board of Review has examined the record of trial in the
case of the officer named above and sutmits this, its opinion, to Tke
Judge Advocate General and the Judicial Council.

2. The accused was tried upon the following Charge and Specifica-
tions:

CHARGE: Violation of the 94th Ar‘l;icle of War.

Specification 1: (Finding of not guilty).

Specification 2¢ In that First Lieutenant Eric L. Greenfield,
7899th School of Standards Detachment, then assigned 313th
Engineer Combat Battalion, did, at Trieste, Italy, on or
about 1 February 1947, wrongfully dispose of by selling
about 17,500 board feet of used lumber, value of about
$875.00, property of the United States furnished and
intended for the military service thereof.

The accused pleaded not guilty to the Charge and the Specifications
thereunder. He was found not guilty of Specification 1, but guilty of
Specification 2 of the Charge and guilty of the Charge. No evidence
of previous convictions was introduced. He was sentenced to be dismissed
the service, to forfeit all pay and allowances dus or to become due, and
to be confined at hard labor for a period of one year. The reviewing
authority approved.the sentence and forwarded the record of trial for
action under Article of War LS.
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3. Evidence for the prosecution.

Evidence adduced in support of the offense of which the accused has
been found guilty shows that he is a member of the military service and
had been assigned as Utilities Officer, 313d Engineer Combat Battalion,
durix)lg the period 16 November 1946 to 25 May 1947 (R 79,80,133; Pros
& 1 L]

In the spring months of 1947, the accused served as assistant to
Major Victor C. Gray, CE, the Area Engineer and Trieste Engineer, in
addition to performing his regularly assigned duties with his parent
organization. In this capacity, the accused and a Lieutenant Robertson,
the Commanding Officer of the Prisoner of War Barracks at Dolegnano,
Italy, were given orders by Major Gray to remove to Trieste all materials
suitable for use from the Dolegnano barracks which were to be dismantled.
Included in such materials was an estimated /0,000 to 50,000 board feet
of lumber, or about 13 to 17 Army 2% ton truckloads, all the property
of the United States (R 67,68,71,166). The lumber ordered transported
- to Trieste was to be sent to the Engineer Service Depot, to some specific
project or to an installation known as the Roiano Barracks for storage.
The latter installation, which was in or near Trisste, had been taken
over from the British by the United States Army. German prisoners of
war, otherwise known as "Surrendered Enemy Persomnel," were quartered
at Roiano Barracks and, for a time, were under the accused‘'s command
(R 68,77,134). Their vehicles, supplies, and equipment, as well as all
material stored there, were the property of the United States (R 68,69,
76,13L,166).

In February or March 1947, a female Italian civilian named Seniora
Pia Ester Valloscuro Cimiotti, but commonly referred to simply as "Pia,®
conversed with the accused concerning the project of dismantling the
barracks at Dolegnano, particularly with reference to the matter of
disposing of the lumber therefrom (R 36,37,60).

As a résult of this conversation with the accused, Pia had gone
to the #Bar Italia" where she was introduced to a civilian by the name
of Alfredo Trisolini. The latter indicated that he might purchase the
lumber after he had the opportunity of seeing it (R 37).

. With reference to the lumber transaction after Pia's conversation
with Trisolini, and apparently after some of the lumber had been trans-
ported from Dolegnano, Pia testified:

#3 3 ¢ Then we went to the Roiano Barracks. He [Trlsolinif saw the
Jumber there and he spoke to Lieutenant Greenfield. They-agreed
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upon the price. Then we stepped into a car. Myself, the
Lieutenant and this gentleman stepped into a car. and we went
to store the lumber on his place. Afterwards we went to an
inn and there the money was given, I don't know how much --

I don't remember correctly how mich it was.® (R 37,38).

Concerning the same incident Trisolini testified:

"I know Lieutenant Greenfield through Miss Pia who introduced
him to me in this bar in the center of the city, exactly in
Piazza Goldoni. Miss Pia asked me if I wanted to buy some
firewood. I asked her what kind of wood was ‘it and she told
me that it was old lumber coming from dismantled German military
barracks. I went to a meeting and exactly at 3:00 o'clock we
went all together to the Roiano Barracks, where Pia told me
at that time Lieutenant Greenfield was the commanding officer
of the barracks. uhen we arrived at the barracks Pia asked the
‘sentry, the soldier on guard, for Lieutenant Greenfield, and he
was called down. When Lieutenant Greenfield came we entered into
the Barracks! grounds and inside the yard there were lying seven
big GMC trucks loaded with lumber. When I saw the lumber I
actually noticed that its origin was all dismantled barracks and
I asked the lieutenant how much he wanted. We dealt a little )
bit about this transaction and we agreed I would pay arourd 54,000 -
56,000, and they in return would have accompanied me as far as
the place where this lumber was going to be unloaded. Then
myself, the lieutenant and the driver and Pia stepped into a jeep.
We went in front of the column, crossed the city, went close to
the place where I lived, and there we unloaded the lumber. After
the lumber was unloaded I paid Lieutenant Greenfield the agreed
price. I bought a drink for the drivers and I left the lumber
c(mtgi%e because I didn?t have a covered place where to store it.%
R 60

On the Sunday following the sale and delivery of the lumber to
Trisolini another discussion took place at Dolegnano between Pia and
accused. According to Pia, she and the accused observed lumber on the
ground (R 37,Lk4,51). At that time, the lieutenant in charge at
Dolegnano who was also present stated to the accused and Pia that
the lumber was to be sold and the sum of ons million lire had been
offered for it. Thereupon, the accused asked Pia if she could find
a buyer in Trieste who would pay a better price "... like I /Pia/
had got for a previous sale of lumber® (R 36,37,43,4k).

Pia further related that eight or nine loads of the lumber were
sold to Trisolini in her presence and two or three loads were sold
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when she was not present (R 38,42). Further, the accused was paid
50,000 or 60,000 lire for the lumber she assisted in delivering, and
probably 20,000 or 30,000 for that subsequently sold to Trisolini (R
39). Trisolini testified that he paid the accused the sum of 2U,000
lire for the four truckloads of lumber last mentioned. There are about
3000 board feet of lumber in a 2% ton Army truckload (R 68).

On L or 5 March 1947, Antonio Grubissa, Via Setts Fontaine No. 97,
Trieste, a coal dealer, purchased eighty one (81) quintals and a twenty-
five (25) kilos (or 17,912 pounds) of lumber from his family acquaintance,
Alfredo Triselini, who lived near him in Trieste. Grubissa paid .
Trisolini the sum of 62,000 or 63,000 lire for the lumber, which appeared
to be from a dismantled barracks (R 54,55,57,62,63). Grubissa kept the
lumber for several months. Most of it was cut up for firewood (R 58).

Firsgt Lieutenant Robert H. Allen assumed the duties of "Trust®
Engineer Supply Officer on 18 Jamuary 1947. In that capacity he was in
charge of the Engineer Supply Depot in Trieste. According to Lieutenant
Allen, the lumber from the dismantled barracks at Dolegnano was sent
to either the carpenter shop at Warehouse 17 in the old dock area, or
to the Roiano Barracks area. None of this lumber, however, was delivered
to the engineer lumber yard under his charge (R 82,83). On one occasion
lieutenant Allen had dispatched ten 2% ton trucks to Dolegnano at
Lieutenant Robertson's request, ostensibly for the purpose of transport-
ing some of the material (R 85). It was not until the Spring of 1948
that Major Gray learned that some of the lumber from the dismantled
barracks at Dolegnanc had been misplaced, lost or stolen (R 74).

According to Lieutenant Allen new lumber of the type used in the
Dolegnano project was worth .05 cents per board foot in September of
1945 and 11.1 cents in 1947. The value of the used lumber was apparently
one-half that of new lumber but reclaimed lumber or dunnage is generally
accounted for at the basic price of new lumber (R 81,86).

L. Evidence for the defense.

Elens Miserca, an ITtalian civilian residing in Trieste, testified -
that in the Spring of 1947 she had received the sum of approximately .
25,000 lire from Captain Von.Rott, her German fiance, who was in charge
of the other Germans at Roiano then under the accused's command. This
money was for the purpose of purchasing dye in Milan for the prisoners
at Roiano barracks (R 88,89,92,95,101)., Actually, thess prisoners of
war or surrendered enemy personnel were not permitted to have any money
(R 105). Miss Miserca further narrated her version of a meeting at
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at Miramare Castle between the accused, Boscolo, Pomorriei, and Pia
shortly before the trial (R 10,91,93,94-96,98). At such meeting
Pomorrici, an attorney, purportedly demanded 50,000 lire from the
accused on behalf of Boscolo (R 91,92).

Gino Boscolo, the Italian civilian mentioned by Miss Miserca
testified that Captain Von Rott purchased about three truckloads of
lumber from him, which was transported from his warchouse in a truck
of United States Army type (R 102-104,106,108,110). Boscolo similarly
related his version of the meeting with the accused at Miramare Castle.
This meeting allegedly resulted from a statement by the accused to the
effect "that Boscolo should be fixed up" because of expenses Boscolo
had incurred for meals, "spirits," and race track losses while watiing
to be called as a witness for accused. Pomorriei, according to Boscolo,
advanced him the money for these expenses (R 112-11),116). It was for
the purpose of collecting this money that the four Italian civiliang
had made the trip to Miramare (R 112-117). Boscolo was not interested
in a paper concerning payment of the 50,000 lire which Pomorrici had
taken to the accused to sign (R 117).

In connection with the meeting between the accused and the four
civilians at Miramare, Private Reynold E. Syx, Headquarters Trust,
testified that he was requested to conceal himself and listen to the -
conversation at the Castle., In the words of this witness:

" ®T could hear two men speaking in Italian and I didn't under-
stand. I wasn't close enough to hear what they were saying,

‘and I heard Lieutenant Greenfield talking and the girl answering,
but couldn't make out what she was answering. I heard Lieutenant
Greenfield say once, 'No, I won't sign the paper,' and once

more repeat, 'No, I can't sign the damned thing.'" (R 121)

Private Syx heard the sum of five hundred dollars mentioned and also
the words, Wtenente stupido" (translated "stupid lieutenant"), when
" the two men in the party were speaking together (R 121,122).

" Alfredo Pomorrici, a defense witness, gave substantially the same
account of the Miramare Castle incident as did the other Italian witness
(R 124,125). Pomorrici volunteered the opinion that the accused was
"ahsolutely innocent" and gave this as his reason for having made his
alleged advances to Boscolo (R 126). . Pomorrici testified further that
Ca.pi);ain Von Rott purportedly owes Boscolo 20,000 - 30,000 lire (R 130,
13

After being advised of his rights the accused elected to make a
sworn statement. He testified that when he first came to Trieste on 23
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Jamiary 1947 he was in charge of the German prisoners of war who were
working at the 7th Station Hospital (R 133). These prisoners were

moved into Roiano Caserma about 22 February 1947. There he was the
motor officer and in charge of prisoners of war. Soon after his arrival
some loads of lumber arrived from Dolegnano. The soldier in charge of
the load told accused that he was told to bring the lumber to Roiano
where accused would tell him what to do with it (R 13L4). Accused

stated that he ordered the lumber to the Engineer Lumber Depot and

that he had no reason to believe that it did not get there (R 135).
Accused denied selling any lumber, more particularly the seven loads,

or the four loads in issue (R 141,143,145). He specifically denied
selling lumber to or collecting any money from Trisolini (R 145). The
accused stated, however, that while Pia Cimiotti and he were having
dinner one evening, she told him that the lumber had been sold to
Trisolini and requested that he divide the proceeds of the sale of
lumber with her (R 135). The accused and Pia then went to see Trisolini,
who Pia claimed had the lumber. Accused saw some lumber and recognized
it as some which had been on the trucks at Roiano (R 135). The lumber
was United States govermment property and, in the ordinary course of
events, it would have gone to the Engineer Depot for further use in

the government service (R 166,167). Trisolini told him he bought it
from some Germans (R 135). Accused ordered the lumber returned. Accused
called the Roiano Caserma and talked with Captain Von Rott, the German
in charge, and ordered him to pick up the lumber and bring it back (R
1), Later, the same evening, the accused returned to Trisolini's
place and observed the lumber was gone (R 136). When the accused there-
after saw Von Rott, the latter informed him that the lumber had been
transported to the Engineer Depot (R lili). The accused denied that he
ever sold any lumber, or that Trisolini had ever given him 54,000 or
56,000 lire for seven truckloads of lumber (R 143). He further denied
that he had ever loaned Von Rott 80,000 lire or any money to pay for
lumber (R 150). He did admit he had given Von Rott several hundred
lire and that he had been with Von Rott during the intermission of an
Italian opera (R 151). The accused further testified that one Boscolo,
an Italian civilian, had demanded 35,000 lire from him shortly after 18
October 1948 and stated that he would testify against accused if not
paid (R 162). Again on 8 November 1948, he had a meeting with Boscolo
who demanded money for testifying for accused, which was refused (R 163).

\'2

In a deposition taken by the defense, but introduced by the prosecu-
tion in rebuttal, Albrecht Von Rott stated that he had known the accused
since October 1946,and about the end of February of 1947 he had purchased
eight or ten tons of lumber from an Italian named "Bosco" for about
60,000 lire. The accused furnished him the money to pay "Bosco.® Two
or three Germans loaded the lumber and a German driver transported it.
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The lumber, three or four truckloads in all, was hauled to Roiano _
Barracks and dumped there outside the camp limits, ostensibly to impress
buyers. The accused sold this lumber to a middle-aged Italian for the
sum of approximately seventy thousand lire. Either the accused or Pia
received the money from the sale (R 169; Pros Ex 2).

5. The specification of which the accused has been found guilty
 alleges that on or about 1 February 1947, he wrongfully disposed of by
selling about 17,500 board feet of used lumber, value about eight
mndred seventy~five dollars ($875.00), property of the United States,
furnished and intended for the military service thereof. The offense
is charged under the 94th Article of War.

Proof required in support of this offense includes:

"(a) That the accused sold or disposed of certain property

in the manner alleged; (b) that such property belonged to the
United States and that it was furnished or intended for the
military service thereof; (c) the facts and circumstances of

the case indicating that the act of the accused was wrongfully
or knowingly done, as alleged; and (d) the value of the property,
as alleged." (Par 150i, MCM 1928, p.185. See also par 181i, WM
1949, p.253). .

Evidence adduced to establish the offense in the instant case as
above defined, shows that during the early months of 1947, the United
States Army engineer for the Trieste area issued an order that the
barracks at Dolegnano be dismantled. The accused and another American
lieutenant were given the assigmment of having transported to Trieste
- from Dolegnano whatever material from the barracks was usable. In the
month of February of 1947, Pia Cimiotti, a friend of the accused, obtained
at the accused!s request, a buyer for some of the lumber from the ba.rracks
in the person of one Trisolini, an Italian civilian. Trisolini, Pia
and the accused met at the Roiano Barracks in or near Trieste, where
the used lumber from the Dolegnano Barracks was observed loaded on some
seven Army type trucks. Following Trisolini's agreement to pay the
accused 54,000 - 56,000 lire for the lumber, the accused, Pia and
Trisolini accompanied the truck convoy to premises designated by
Trisolini. There the lumber was unloaded. Trisolini paid the accused
between 50,000 and 60,000 lire for this lumber. later, Trisolini gave
the accused about 24,000 lire in payment for an additional four loads
of used lumber.

The testimony of Major Gray and Iieutenant Allen, together with
the accused!s own admissions before the court, clearly establishes that
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the lumber obtained from dismantling the barracks was the property of
the United States. Their testimony, and particwlarly that of the
accused, shows that the used lumber was to be employed by the Army
primarily for building purposes. It follows that the lumber was
furnished and intended for the military service. The use to which the
civilian purchaser subsequently put the property is of no legal
consequence.

Considered in the light of accused!s rank and military assignment,
the facts and circumstances relating to the sale of the lumber to
Trisolini clearly negative any reasonable hypothesis that the accused's
acts were not wrongfully and knowingly done, as alleged. "In assuming
to dispose of Government property without authorization accused acted
at his peril. ®* % As an Army officer of considerable experience, he
mst have known he had no right to dispose of Govermment property."

(CM 302887, Garner, 59 BR 1L3). :

: In so far as relates to the value of the lumber, computed at the
minimum figure permitted by the evidence, namely .025 cents per board
foot, we find the 17,500 board feet involved to have had a value of
approximately six hmndred thirty-seven dollars ($637.00).

Having thus determined that the record contains competent evidence
establishing every element of the offense of which the court-martial
has found the accused guilty, it is equally the duty of the Board of
Review in its adjudication of the case to weigh the evidence, to judge
the credibility of the witnesses, and to determine controverted questions
of fact (CM 328279, Macleod, 77 BR L3; CM 330733, Moran, 79 BR 151; AW
50(g), Public Law 753, 80th Congress). In performing this function in
connection with the instant case, it appears that the only real
controversy relates to whether the accused actually participated in
_the sdale. The weight of the evidence undisputably establishes that
Trisolini had procured, and was in possession of, a substantial amount
of used lumber, which had been furnished for use in the military service.
The controversy presented by the record in this regard, then, centers
around the questions of, from whom and in what manner did Trisolini
obtain this lumber. To establish that ths lumber, in the amount alleged,
was sold to Trisolini by the accused, the prosecution introduced the
alleged purchaser, Trisolini and another Italian civilian, Pia. These
witnesses testify that they were physically present and actually
participated with the accused in the sale and the delivery of the
lumber. Both testify as to the payment to the accused of 50,000 to
60,000 lire following the delivery of the first lot of the lumber, and
also as_to the sale and payment to the accused for the second lot of
three or four loads of used lumber. &11 of this was vehemently denied
by the accused while testifying in his own defense. Mindful that the
witness Trisolini and Pia likewise appear to share criminality in the
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venture along with the accused, according to their own testimony, and
fully cognizant of precedents holding that testimony from such persons
should "# * % be considered very carefully and should be scrutinized
with the utmost circumspection" (United States v. Wilson, 154 F2d 802;
see also Caminetti ve. United States, 242 U.S. 470), we are, neverthe-
less, impressed with the similarity of Pia's and Trisolini's version

of the sale, yet the seemingly unrehearsed character thereof.  To lend
support to the corroborative accounts of these two principal witnesses
relative to the transaction, the record contains the unchallenged
testimony of Grubissa, the fuel dealer, to the effect that he purchased
from Trisolini, the same approximate amount and kind of lumber Trisolini
claims to have purchased from the accused. Also corroborative of the
physical facts testified to by Pia and Trisolini are the judicial
admissions of the accused. These relate to his admittedly observing
the lumber in Trisolini's possession upon investigating statements made
to him by Pia concerning Trisolini's alleged purchase of lumber. From
the accused!s own testimony also, we must conclude that the lumber in
Trisolini's possession had been delivered to the latter in United States
Army type trucks operated by surrendered enemy personnel.

Although the accused insists he had no knowledge of the sale to
Trisoclini, as has been previously stated, he admitted seeing what he
concedes to be a substantial amount of property of the United States
in the possession of an Italian civilian. Notwithstanding this
discovery which allegedly resulted from his investigation of an
irregularity, the accused made no report to law enforcement officials.
In lieu of making a report he claims to have reprimanded the German
under his charge at Roilano Barracks, and the German drivers, for
transporting the lumber to Trisolini. Accused's profession of such
inadequate action is not credible, but less worthy of credence is his
professed inaction in recovering the lumber for the government. Also,
accused's’ version of the transaction 1s contradicted in most all
material details by Captain Von Rott's deposition which had been
solicited by the defense. Consideration of the circumstance that the
property involved was taken to its purchaser by government transporta-
tion from a govermment installation under the charge of accused leads
us to the conclusion implicit in the courtt's findings of guilty, that
accused's testimony is fiction improvised for the occasion upon which
it was given.

6. Records on file in the Department of the Army show that the
accused is 29 years of age, married, and the father of one child. He
was graduated from the Ware High School, Ware, Massachusetts, in 1938
and from the Massachmsetts State College with a Bachelor of Science
degree in Engineering in 1942. As a result of R.0.T.C. he was appointed
a second lieutenant, Cavalry Reserve, on 17 May 1942, and he entered on
active duty on 27 May 1942. He was promoted to first lieutenant 27
April 1945. He served with the Corps of Engineers in the Mediterranean
Theater of Operations for 3L months prior to reverting to inactive
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status on 19 February 1946, He is authorized the FAME Service Ribbon
with one Bronze Service Star for the Rome-Arno Campaign. He was
recalled to active duty on 31 July 1946 and has served overseas on his
present tour of duty since 22 October 1946. His efficiency ratings
include eight (8) ratings of "Excellent," and three (3) of "Very
Satigfactory.” .

7+ The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of the accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence, and to warrant
confirmation of the sentence. Dismissal, total forfeitures and confine-
ment at hard labor for one year is authorized upon conviction of a
violation of Article of War 9.

s JoAeG.Co
fricardeo GL ﬁuﬁo«mﬁ/ - 5 JehaG.Cu
Q e s J.A.G.C.
a—

10
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DEPARTMENT OF THE ARMY
Office of The Judge Advocste “eneral

- CM-n3hk233 : :
THE JUDICIAL COUNCIL

‘Brannonm, Shaw, and Harbaugh
Officers of The Judge Advocate General's Corps’

In the foregoing case of First Iieutendnt

Eric L, Creenfield, 0-436355, Headquarters T*'ieste

~ United States TrOOps, with the concurrence of The
Judge Advocate Yeneral the sentence is confirmed
and will be carried into execution, 7The United
Stetes Disciplinary Barracks or one of its branches
is designated as the place of confinement,

Frankhn P. Shaw J.L. Harbaugh, Jr.

Franklin P, Shaw, Brig. Gen, JAGC - J.L. Harbaugh Jr., Brig, Y en. JAGC

E.M. Brannon

E.X, Brannon Prig, Yen. JAGC
15 June 1949 .~ Chairman -

I concur in the foregoing action,

Thomas H. Green

THOMAS H. GREEN
¥ajor General
The Judge Advocate General

1

17 June 1549,






DEPARTMENT OF THE ARMY (1k1)
In the Office of The Judge Advocate General
Washington 25, D.C.

10 FCB 1949
CSJAGH CM 334270

UNITED STATES HEADQUARTERS FORT ORD CALIFORNIA

)

)
v, ) Trial by G.C.M., convened at

) Fort Ord, California, 15-18

Captain RICHARD STRICKLIN, ) November 1948. Dismissal,
0-450317, Finance Department, ) total forfeitures, and confine-
6103 Army Service Unit, Branch ) ment for ten: (10) years.
United States Disciplinary )
Barracks, Camp Cookg California. )

OPINION of the BOARD CF REVIEW
BAUGHN, BERKCWITZ and LYNCH
Officers of The Judge Advocate General's Corps

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General and the Judicial Council.

2. The accused was tried upon the following Charges and Specifica~
tions:

CHARGE I: Violation of the 95th Article of War.

Specification: In that Captain Richard Stricklin, 6103 Army
Service Unit, Branch United States Disciplinary Barracks,
Camp Cooke, California, being at the time the Class "B"

Agent Finance Officer at Camp Cooke, California for Colonel
J. Harris, Finance QOfficer, United States Army, los Angeles,

" California, did, at Camp Cooke, California on or about 8
October 1948, with intent to deceive the said Colonel J.
Harris, made an official written report to the said Colonel
J. Harris to the effect that on or about 8 October 1548 he,
the said Captain Richard Stricklin, had returned and deposited
to the official credit of the United States money in the
amount of fifty-eight thousand nine hundred ninety-six dollars

“and four cents ($58,996.0lL) with the Bank of America National
Trust and Savings Association, Lompoc Branch, Lompoc, California,
an authorized United States depositary, which report was known
by the said Captain Richard Stricklin to be untrue.

CHARGE II: Violation of the SLth Article of War.
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Specification: In that Captain Richard Stricklin, 6103 Army

Service Unit, Branch United States Disciplinary Barracks,
Camp Cooke, California, being at the time the Class WE"
Agent Finance Officer at Camp Cooke, California for Colonel
J. Harris, Finance Officer, United States Army, Los Angeles,
California, did, at Camp Cooke, California from on or about
- 20 Sep. 48 to 8 Octobver 19548, felonicusly embezzle by
fraudulently comnverting to his own use approximately thirty-
nine thousand four hundred and sixty dollars and four cents
($39,L460.04), the property of the United States furnished and -
intended for the military service thereof, intrusted to him,
the said Captain Richard Stricklin, by the said Colonel J.
Harris. .

CHARGE IIX: Violation of the 93rd Article of War.

Specification: In that Captain Richard Stricklin, 6103 Army

Service Unit, Branch United States Disciplinary Barracks,
Camp Cooke, California, being at the time the Class "B"
Agent Finance Officer at Camp Cooke, California for Colonel
J. Harris, Finance Officer, United States Army, Los Angeles,
California, did, at Camp Cooke, California on or about 8
October 1548, with intent to defraud, falsely sign a certain
certificate of dep031t in the following words and figures,
to wits

WCERTIFICATE OF DEPOSIT FOR CHECKING ACCOUNT
Camp Cooke, Calif. 8 Oct. 1948 Deposit No. 12
(Address of depositor and date sent) (To be filled in by depositor)
RICHARD STRICKLIN, Capt., F.D. CL"B" Agt. for J. HARRIS, Col., F.D.
(Name of depositor) (Title including name of Department, or Agency)
has deposited with BANK OF AMERICA, Lompoc, Branch, Lompoc, Calif.
(Name of depositary bank, or U.S. Teasurer's office) (Place)
SSSFIFTY EIGHT THOUSAND NINE HUNDRED NINETY SIX AND***;%% Dollars

For Credit, subject to check, in the Regular disbursing account of
J. BARRIS, Col., F.D. Symbol No. 212838 $58,996.04
(Name of officer to be credited)
FOQUSA, los Angeles, Calif. SPACE BELOWY TO BE USED BY DEPOSITARY ONLY
(Address) ‘
I certify that the above amount was received
on and subject to verifica-
tion, will be credited in the account of the
Treasurer of the United States on the date
shown below. Amount credited is subject to :
deduction for uncollectible items included therein.
/s/ Russell J. Johansen
(Signature and title)
Asst Cash

(Date of credit in U. S. Treasurer's account)

2

1§
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(left side of above form)

. TRIPLICATE
Form 6599 (Revised March 1941)
Treasury Department, Fiscal Service, Treasurer, U. S.
DEPOSITARY WILL DATE, SIGN, AND DELIVER THIS TO THE OFFICER
~ WHOSE ACCOUNT IS TO BE CREDITED, OR TO THE DEPOSITCR FOR
FORWARDING TO THE OFFICER WHOSE ACCOUNT IS TO EE CREDITED"

by forging the name of one Russell J. Johansen as Assistant
Cashier of the Bank of America National Trust and Savings
Association, Lompoc Branch, Lompoc, California, an authorized
United States depositary, thereto, a writing of a public
nature which might operate to the prejudice of the United
States.

CHARGE IV: Violation of the 96th Article of War.

Specification: In that Captain Richard Stricklin, 6103 Army
Service Unit, Branch United States Disciplinary Barracks,
Camp Cooke, California, being at the time the Class "B"
Agent Finance Officer at Camp Cooke, California for Colonel
J. Harris, Finance Officer, United States Army, lLos Angeles,
California, did, at Camp Cooke, California, on or about 8
October 1948, with intent to defraud, wilfully, unlawfully
and feloniously utter as true and gemuine an official report
in words and figures, to wit: ’ _

(Same instrument as set forth in Specification of Charge III).

He pleaded not guilty to and was found guilty of the Charges and Specifica-
tions. No evidence of previous convictions was introduced. He was
sentenced to be dismissed the service, to forfeit 211 pay and allowances
due or to become due, and to be confined at hard labor for ten years.

The reviewing authority approved the sentence and forwarded the record

of trial for action pursuant to Article of War L8.

3. a. Evidence for the prosecution.

The evidence pertinent to the findings of guilty is summarized as
follows:

Accused is in the military service and is assigned to the Branch
United States Disciplinary Barracks, Camp Cooke, California (R 12,13).

, on 1 June 1548, Colonel Joseph Harris relieved Lieutenant Colonel
A. A, Mozley as United States Army Finance Officer at Los Angeles (R 11,
Lk). The Finance Officer at Los Angeles disbursed public funds pertaining
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to the Army and Air Force in parts of California, Nevada, Arizona, Texas,
Oregon, and Washington. Disbursements at Camp Cooke, California, were
made by a Class B Agent Finance Officer of the Finance Officer at Los
Angeles. Coincidental to Colonel Mozley's relief by Colonel Harris,
accused, * ho had been the former's Class B Agent at Camp Cooke, was
appointed Class B Agent for Colonel Harris by verbal order of the Commandant,
Branch United States Disciplinary Barracks, Camp Cooke (R 13; Pros Ex 1).
At that time accountability_for funds in the possession of accused was
transferred from Colonel Mozley to Colonel Harris and a receipt in the
amount chargeable to him was executed by accused in favor of Colonel
Harris (R Li,205). ' :

Fund - disbursed by the Finance Officer at Los Angeles were received
from the Un.ted States Treasury, from transfers from other accountable
officers, and from deposits to his account by agent officers. All funds
belonged to the United States (R 87,88). -

The Finance Officerts Class B Agents are appointed by the Commanding
Officer of the military installation they service, but are agents of the
Finance Officer (R 88). The Class B Finance Officer makes payments to
the troops of the Command to which he belongs. The funds for such pay-
ments by the agent officers are received by him fron his Finance Officer
and from collections which the Agent Officer makes in the name of the
Finance Officer, including such collections as those made from sales
officers. The funds secured through such collections belong to the
United States and the Agent Officer accounts to the Finance Officer for
such collections (R 88-90). '

The procedures followed in the Los Angeles Finance Office are out- .
lined in War Department Technical Mamual 14-500, and Department of the
Army Technical Marmual 1l;~505, of which the court took judicial notice.

The court!s attention was specifically directed to the following provisions
of TM 14-5053

"a. RETURNS TO ACCOUNTABELE DISBURSING OFFICER. Class B
agent officers will make the necessary returns to the accountable
disbursing officer on WD AGO Form 14-49, accompanied by WD AGO
Form R-5170 (Letter of Transmittal (fig. 6)) and all paid vouchers,
on the 20th day of each month and at such other times as the
accountable disbursing officer may direct.

. 3* * 3* '

"ec. FAILURE TO MAKE RETURN. Failure of a class B agent officer
to render a closing statement and turn over funds and wouchers to
,the accountable disbursing officer will be promptly reported to the
commanding officer of the station where the agent officer operates.

#* 3* 3* ' ‘

"f. CLEARANCE OF CLASS B AGENT OFFICER'S ACCOUNT. Accountable

disbursing officers will make every effort to clear vouchers paid
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by their former class B agent officers through action initiated
in the parent office, and will utilize the services of the current
incumbent in the class B agent office in cases where personal
contact is necessary. -Accountable disbursing officers will not
attempt to contact their former class B agent officers, after the
latter's relief from duty at the stations where they acted as
agents, in comection with correction of vouchers, except .in those
cases where the former class B agent officer's own certificate is
all that is required.

"32. FORMS REQUIRED IN MAKING RETURNS

"a, FORMS PREPARED BY AGENT OFFICERS: When cash and paid
vouchers are transmitted to the accountable disbursing officer by
the agent officer, he will furnish the accountable disbursing
officer an agent's Return of Funds and Statement of Agent Officer's
Balance on WD AGO Form 1l4=4$. * This form, rendered in duplicate,
will be used by all agents in each transaction involving the reurn
of cash, checks, or paid vouchers to accountable disbursing officers.
Each transaction will be supported by a true and correct statement,
entered in proper columns on the face thereof, of the status of '
the funds intrusted. Each class B agent will accomplish and render
this form as a !'Statement of Balance'! on the 20th day of each month,
and whenever called upon to do so by the accountable disbursing
officer. (AR 35-320)

"b. RECEIPT GIVEN BY ACCOUNTABLE DISBURSING OFFICER. The
accountable disbursing officer will receipt to the agent officer
for all correctly stated and properly receipted vouchers and cash
received from him by an acknowledgment of return of funds and
statement of balance on WD AGO Form 14-50. This receipt will be
filed with the agent officer's copy of his receipt (WD AGO Form
14-48) to the accountable disbursing officer, so that a complete
record of all transactions and cash balances of the agent officer
will always be shown. This form will be used by all accountable

" disbursing officers for each transaction involving the retwrn of
cash, check, or paid vouchers and statement of balance. . If the
immediate issuance of WD AGO Form 14-50 is impracticable, the agent
officer will be furnished an advance informal receipt by letter
stating that the official receipt will be issued upon completion
of audit." (Secs 3la,3lc,3lf, Sec 32, a,’ b, T 14-505) (R 91-96)

The accountable disbursing officer named in these publications is
the officer previously referred to in the case as Finance Officer (R 89).

The transactions between the Finance Officer at los Angeles and his
agent officers, and those transactions which affected the agent officers!
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accountability for funds received from and for the Finance Officer,
were entered in the cash blotter and agent's subsidiary ledger account
maintained in the Finance 0ffice at los Angeles. The cash blotter was
maintained by the cashier of the office under the supervision of First
Lieutenant William J. Little, the Deputy Finance Officer of the Los
Angeles Office, and was the entire record involving cash disbursed and
_otherwise accountable. The current blotter was started 1 June 1948

" coincident to the assumption by Colonel Harris of the duties of Finance
Officer at Los Angeles.

In the course of a workday, documents pertaining to the various
cash transactions were entered on a work sheet by the cashier and then
sent to the accounting section. At the end of the day the accounting
section would furnish Lieutenant Little with a figure which would reflect
the office balance at the end of the day. Lieutenant Little would then
check to see whether the same balance had been struck on the cashier's
work sheet and also count the cashier's cash and documents held as cash.

“The entries and verified balance for the day would be made in the cash
blotter on the following day. The cash blotter reflected the total
amount of cash in the hands of the Finance Officer and also in the hands
of the Agent Officers. The maintenance of the cash blotter was routine
office procedure (R 97-100; Pros Bx 10).

An agent's subsidiary ledger account was maintained for each of the
Finance Officer's Agent Officers including accused. In the ledger account
were five columns, the first column showing the dates of entry, a second

. column for identifying the transactions, the third column for recording
transactions increasing accused!'s accountability to the Finance Officer,
the fourth column for transactions decreasing that accountability, and
the fifth column reflecting the difference existing between the totals
of columns three and four (R 102-108). The first entry on the subsidiary
ledger reflects the transfer of accountability of accused from Colonel
Mozley to Colonel Harris by a debiting to accused of the sum of $147,63L4.17
(R 106; Pros Fx 10a). :

On 1 October 1948 accused was relieved by Major John T. Wanat, as
fiscal director at Camp Cooke by Special Orders No. 204, Headquarters,
Branch United States Disciplinary Barracks. This order was amended by
Special Orders No. 205, same Headquarters, L October 1948, to include
the phrage "Eff 5 October 1948." (R 14-16; Pros Ex 2,3). Actually Major
Wanat, did not begin to function as Finance Officer at Camp Cooke until
6 October 1948. On the latter date he received §4,000.00 in cash from
accused; on 8 October accused turned over to Major Wanat $6,738.32 in
vouchers. The total accountability which Major Wanat had assumed on 8
October was $10,738.32, and on that date he actually relieved accused
as agent finance officer (R 231-233,238). .

On 9 October Corporal Eugene F. Feller and another soldier who
worked at the Finance Office, Camp Cooke, arrived at the office at
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about 10:00 a.m. and started to insert vouchers into envelopes to be
sent to Los Angeles. They filled and sealed ten envelopes but left an
eleventh unsealed at accused's request. At the time, accused informed
them that he would put in a deposit slip after he went to the bank (R
245-247). Corporal Feller was shown Prosecution Exhibits 5, 6, 7 and 8,
and after he had examined them stated he had not typed them (R 245).

On cross-examination he testified that while it was possible for a false
certificate of deposit to have been inserted in the sealed envelopes,
+such had not been done to his knowledge. The contents of the unsealed
envelope were a collection voucher and a letter of transmittal therefor
(R 2L8,249). Subsequently at 11:00 a.m. accused appeared at the Post
Office, Lompoc, California, and gave eleven large brown envelopes to
Urs. Leath M. Kalin for registration, and stated that it was important
that they be mailed that day. All the envelopes were addressed to
"Finance Office, U.S. Army, 824 South Western Avenue, Los Angeles,
California." The several envelopes were assigned registry mumbers 7-55
to 7-65 inclusive, and were placed in a mail pouch billed to'Post Master,
Los Angeles, California." (R 275; Pros Ex 23)

The incoming registered mail record book of the lLos Angeles Finance
Office under date of 11 October 1948 shows the receipt on that date of
registered packages, numbers 7-55 to 7-65, inclusive, from Camp Cooke
which were turned over to the office cashier who initialed the entry.
Lieutenant Little was present in the cashier's cage when the envelopes
were opened and found to contain a WD AGO Form 1L4~49, "Return of Funds
and Statement of Agent Officer's Balance," purportedly representing
accused's closing statement, and supporting documents. The closing state-
ment reflected debits totaling $243,039.79, and credits in the same
amount resulting in a zero balance. One of the credit items on the
statement, "Cash returned and deposits to official credit" was in the
amount of $58,996.04. This entry was supported by duplicate and triplicate
copies of Treasury Department Form 6588, "Certificate of Deposit for
Checking Account." These copies reflected the receipt by the Bank of
America, Lompoc Branch, Lompoc, California, from accused of $58,996.0l,
for credit, subject to check, in the regular disbursing account of."J.
Harris, Col., F.D." "The copies of the certificate of deposit were
mimbered "12% and dated 8 October 1948 and bore the purported signature
of Russell J. Johansen with the designation, "assistant cashier.® That
portion of the receipt used for acknowledgment by the depositary was

undated (R 111,112; Pros Ex 11; R 113,11L; Pros Ex 7,8).

Lieutenant Little testified that Treasury Forms 6599 are executed
in sextuplicate and are used to cover deposits of cash and negotiable
instruments to the credit of an official disbursing account. The

" depositor would make up all six of the blanks, and would indicate thereon
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his address, the date the depogit was forwarded, the number of the
deposit (Note: deposits are numbered consecutively within each fiscal
year), his name, title, and official capacity in making the deposit, the
name of the depositary, the type of disbursing account to which the deposit
was being credited, the officer being credited, together with the symbol
nmumber of that officer, the amount of the deposit, and in case the
deposit included negotiable instruments the latter would be listed on

the reverse side of the forms, or on affixed sheets (R 115-117).

Lieutenant Iittle immediately started to reconcile the closing
statement with accused's subsidiary ledger and effected a zero balance
as to all items for which accused had claimed credit. In the subsidiary
ledger, however, Lieutenant Little discovered two entries reflecting
certificates of deposit for which accused had never claimed credit. When
these two entries were considered with the other credit items accused's
account showed an overage. Since one of the deposits for which credit ™
was not claimed by accused bore deposit number 12, Lieutenant Little
renumbered as 112a% the duplicate and triplicate of certificate of deposit
received by him on 11 October. At the time of the receipt of the closing
statement, all credit items claimed by accused therein were entered on
his subsidiary ledger (R 119-125).

It was decided to investigate the discrepancy and Lieutenant Iittle
was ordered to Camp Cooke, and en route to Camp Cooke Lieutenant Little
stopped at Lompoc to verify the certificate of deposit designated as
Prosecution Exhibit 11. He found out at the bank that a deposit in the
amount of $58,996.04 had not been received by the bank from the Agent
Finance Officer under date of 8 October but that another deposit in
the amount of $11,804.92, also numbered 12 had been made. Subsequently
there were entered upon the accused's subsidiary ledger entries reflect-
ing the deposit of $11,804.92, and the rejection of the purported deposit
of $58,996.04. A computation of accused!s account including the last two
entries shows a shortage of $39,460.0L for which there is no accounting
(R 126-132). :

Russell J. Johansen testified that since 28 September 1948 he was
continuously employed by the Bank of America, Lompoc Branch, Lompoc,
California, as assistant cashier. He testified that he was in charge '
of bookkeeping at the bank and also supervised teller work, in-flows
and out-flows of money, deposits, and cash (R 48-50). The United States
Government had an account in the bank which was designated "Account .
Number 2L6, Treasurer of the United States." Johansen identified
Prosecution Exhibit L as the official ledger sheet for the account and
testified that it was a true record of the account and the Exhibit was
admitted in evidence without objection (R 53). The practice of the
bank on receiving a deposit to the account was to remit the deposit the
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same day to the Federal Reserve Bank, San Francisco Branch, and to
record the two tramsactions in the account ledger (R 50-53). Johansen
identified Prosecution Exhibits 5 and 6 as certificates of deposit
covering deposits made to the government's account at the bank by
accused to the credit of Colonel Harris on 28 September 1948 and 5
October 1948, and stated that the signatures appearing on the certificates
acknowledging receipt of the deposits were his, and further pointed out
the record of the deposits as they appear on Prosecution Exhibit 4 (R
S4-58). He also identified Prosecution Exhibits 7 and 8 as being
-duplicate and triplicate copies of a certificate of deposit. He denied
that the signature "Russell J. Johansen" appearing upon the two forms
was his. He added that he always dated a certificate of deposit to
which he affixed his signature. No other officers or employees of the .
bank were authorized to sign his name. Further, the account ledger
failed to show that any deposit was made in the account on 8 October
and more particularly failed to show the deposit evidenced by Prosecu~
tion Exhibit 7 (R 58-60,75). The ledger did, however, indicate that

a deposit in the amount of $11,804.92 was made on 9 October 1948 (R
226). Johansen had independent recollection of the deposit and testified
that it was made by accused personally at approximately 11:00 o'clock
on 9 October. Accused presented a certificate of deposit in the usnal
form in which the teller found a minor error which was adjusted at the.
time. Johansen did not personally count the money in the deposit but
signed the certificate of deposit for the bank (R 224-226).

Johansen first saw Prosecution Exhibit 7 (duplicate certificate
of deposit for $58,996.04) on Tuesday, 12 October, when it was shown
to him at his. home by Lieutenant Little for the purpose’of having
Johansen verify as his the signature on the form; this, Johansen was
unable to do. Lieutenant Little also requested Johansen to make an
investigation of the records of the bank with reference to the purported
certificate of deposit. Subsequently after receiving substantially the
same request from Colonel Harris, by letter, Johansen made an investiga-
tion and forwarded his findings by letter to Colonel Harris. He identified
Prosecution Exhibit 15 as the letter which he sent to Colonel Harris (R
226,227). In pertinent part the letter stated:

"In response to your letter of 14 October 1948 we verify the
dates and amounts of the following deposits made by Captain
Richard Stricklin for the account of the Treasurer of the United

States;
C.D. Number Date of Deposit Amount
L July 30, 1948 $2,207.68
5 Aug L, 1948 $2,299.25
6 Aug 12, 1948 $3,473.27
7 Aug 19, 1948 $1,794.93
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C.D. Number Date of Deposit Amount )
8 Sept. 1, 1948 $5,983.32
9 Sept. 10, 1948 $L,826.04
10 Sept. 20, 1948 $2,L65.25
11 Sept. 28, 1948 $3,702.13
12 Oct. 5, 1548 ' $4,018.45
12 October 9, 19}48 $11,804.927 (R 1313Pros Ex 15)
Concerning the letter Johansen testified as follows: S A

Q. And the deposits set out under CD Number, date of deposit, and
amounts that you verified under the date of that letter; and
does your ledger sheet reflect those deposits?

A. TYes.

Q. This has been previously introduced as Prosecutionfs Exhibit
No. 15. As of October 15, 1948, were any deposits made by your
bank, not reflected on the ledger sheet to the credit of the

' United States?
A.  As of October 15th?

Q. Yes.
A. There was another deposit made after that by ‘the next Finance
© Officer.

Q. What was the last deposit, if you know, made by Captain Stricklin,
as evidenced by your ledger account?
A. Deposit of October 9. LT

Q. TWhat a.mount?
A. $11,804.92.% (R 223,22h)

Lieutenant Colonel Arthur Salinger identified Prosecution Exhibits
22, 22a, anpd 22b as Letter Orders, Headquarters Camp Cook, appointing a
Board of Officers and the Exhibits were admitted in evidence. The orders
show that the purpose of the Board was to investigate a discrepancy in the
accounts of accused (R 260). Colonel Salinger testified that he was
president of the Board which convened on 15 October and recounted that
prior to the time accused offered evidence to the Board, the 2iith Article
of War was read and explained to him (R 262,265). Prosecution Exhibits 7
and 8 were the subject of evidence taken by the Board. Photostatic copies
of the two Exhibits were shown to accused and he was asked if he recognized
them. With reference to accused's answer Colonel Salinger testified as
follows: "He said that he recognized the form and title, as he had typed
them himself. He was asked if he recognized both letters and figures on
the two forms, and he stated that he recognized the letter and figures,

10
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as he recalled typing them himself® (R 263). Upon examining Prosecution
Exhibits 7 and 8 in court, Colonel Salinger expressed the opinion that
"the photostatic copy that was presented to [E:LJ board" was the same as
the Exhibits (R 268).

Major Thomas D. Montgomery identified Prosecution Exhibit 20 as a
request for defense counsel written and signed by accused in his presence
on 23 October 1948 (R 155,158).

Lieutenant Little identified Prosecution Exhibit 12 as War Depart~
ment Form No. 35, a signature card purportedly executed by accused as
a specimen signature to be used for receipt of his personal pay and
travel aJJ.owance, which was on file in the Los Angeles Finance Office
pursuanrt to paragraph 76, War Department Technical Manual 11~500, and
the Exhibit was admitted in evidemce (R 111,113).

Johansen identified Prosecution Exhibit 9 as samples of his signature
made on 23 October (R 61).

Walter F. Slusser, by occupation an examiner of questioned documents,
after being qualified as an expert in such occupation testified he had
examined Prosecution Exhibits 5 and 6 (certificates of deposit signed :
by Johansen), 9 (Specimens of Johansen's signature), Prosecution's Exhibits
7 and 8 (duplicate and triplicate of certificate of deposit purportedly _
bearing Johansen's signature), 11 (purported closing statement of accused),
12 (accused's signature card), and 20  (request for defense cousel in
accused's handwriting). In his examination Slusser utilized photographic
enlargements of the exhibits which were admitted in evidence ({(Prosecution
Exhibits 5a; R 167; 6a, R 163; 7a, R 1653 8a, R 165; 9a, R 164; 9b, R 165;
1la, R 1663 12a, R 167; 20a, b, ¢, and d, R 170). It will be noted that
these Exhibits are distinguished from their respective originals by the
addition of letters). As a result of his examination Slusser came to
the conclusion that the signature ®Russell J. Johansen" on Prosecution
Exhibits 7 and 8 were not written by Johansen, and that the signatures
appearing in Prosecution Exhibits 7a and 7b werein the same handwriting
which appears in Prosecution Exhibits 11, 12, l2a, 20, 20a, 0b, 20c, and
20d. He explained that his comparison of the standard writing of Johansen
with the questioned signaturesin Prosecution Exhibits 7 and 8 showed that
the latter had divergencies from the former so marked that he could come
to no conclusion other than that Johansen was not the author. On the
other hand his comparison of the accused's standard writing with the
Questioned signatures as they appear in the Prosecution Exhibits 7a and
Tb showed so many instances of similarity that he concluded they were
in the same handwritlng (R 159).

. On cross-examination Slusser testified that he found similarities
in the specimens of accused's handwriting and the questioned signatures .
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in sixteen of the twenty basic characteristics considered in the
examination of handwriting (R 188).

b. Evidence for the defense.

Accused after being apprised. of his rights elected to remain silent.

‘ Corporal Eugens F. Feller, recalled as a witness for the defense,
testified that although it was normal for him to handle Prosecution

Exhibit 11 prior to accused's signing it, he did not always do so, and

that he was not the only ons who would file Prosecution Exhibit 11. A

‘fie copy of Prosecution Exhibit 1l in question is in the files of the .
Finance Office at Camp Cooke (R 297-298). Corporal Feller further testified
that he had known accused for approximately two years and that accused's
reputation for honesty, truth, and veracity was very good, especially -

with the enlisted men and the people who worked in the Administration --
Building (R 298-299).

Lieutenant Colonel W. A. Wallace, recalled as a witness for the
defense, testified that general prisoners are used for janitor work
after hours at Camp Cooke, and that four to ten prisoners might be
under a single guard. These prisoners worked in all the offices
including the Finance Office, and due to their dispersion it would not
be possible for their supervisor to keep them in sight at all times.
There had been several instances of pilfering (R 300-301).

Although Colonel Wal'l.acé was executive officer he did not know if
the Commandant had notified the Bank of A.mer:.ca of the cha.nge of Class
B Agent Finance Officers (R 301).

L. Accused has been found guilty of embezzlement of $39,L460.04,
property of the United States furnished and intended for the military
service, in violation of Article of War 94; of making a false official
statement in violation of Article of War 95; forgery of a certificate
of deposit in violation of Article of War 93; and the uttering of the
forged certificate of deposit in violation of Article of War 96.
Parenthetically, it is observed that the latter three offenses were
devices for concealing the embezzlement. '

The evidence shows that following 1 June 1948 accused was the.
Class B Agent Finance Officer, United States Disciplinary Barracks,
Camp Cooke, California, for Colonel J. Harris, the United States Army
Finance Officer at Los Angeles. Accused's principal duties were to pay
the troops at Camp Cooke, and to receive.payments to the United States
which would be credited to the account of Colonel Harris. In making
payments, accused utilized funds received by him from Colonel Harris
and funds received by him for the account of Colonsel Harris. A record

12
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of the several.transactions whereby accused received and disbursed funds,
was maintained in the Finance Office at Los Angeles. Transactions where-
by the accused received funds were debited to him and transactions where-
by he transferred cash or cash equivalents to the Finance Office were
credited to him. Monthly returns entered on War Department Form 14-49

are required of all agent officers showing funds in their possession,

and the source thereof, and likewise showing transactions decreasing

their accoumtability for funds. % Documents supporting the latter transactions
accompany the form 14-49. Closing statements are a~~._.plished in the

.same manner and are to be forwarded to his finance officer within three
days after the agent officer ceases to function as such {Par 22, Dept of
Army Technical Mamual 14-505). Accused was to be relieve’ .s agent

officer at Camp Cooke on 5 October 1948. His succersor, however, did not
begin to function in the office until 8 Octover 1948. Cn 9 October accused .
at Lompoe, California, sent by registered m2il to the Finance Office, Los
Angeles, California, eleven envelopes bearing registry numbers 7-55 to
7-65, inclusive. They were received in the Los 4ngeles Finance Office

from Camp Cooke on 11 October 1948 and upon being opened in the cashier's
cage accused's closing statement and supporting documents were found
therein. The form of entry thereon "cash returned and deposits to

official credit" was completed by the inclusion of the amount of $58,996.0l.
Supporting the entry were the duplicate and triplicate of a certificate

of deposit reflecting the deposit of $58,996.04 in the Bank of America,
Lompoc Branch, Lompoc, California, by accused and purportedly receipted

by the signature of Russell J. Johansen, assistant cashier. From the
admitted specimens of accused's handwriting in evidence the court could
find that the signature, "Richard Stricklin," appearing on the closing
statement belonged to accused (CM 325112, Halbert, 74 BR 89), and it

mist be concluded that the contents of the envelopes were placed therein
by accused. Inclusion of the transactions reflected in the closing
statement in the subsidiary ledger pertaining to accused's account resulted
in the account showing a balance in favor of accused. An investigation
was thereupon conducted at the conclusion of which, on 1l October, a
debiting entry was entered in the subsidiary account based upon the
rejection of the above-mentioned certificate of deposit. Russell J.
Johansen, assistant cashier of the Bank of America, Lompoc Branch, denied
that the signatures "Russell J. Johansen" appearing upon the duplicate

and triplicate of the certificate of deposit were his. His testimony

in this respect was corroborated by the testimony of a handwriting

expert, who stated that in his opinion the signature was written by

the same hand which wrote the proven specimens of accused's handwriting.
Additionally, admitted specimens of Johansen's signature were in evidence
and the court could find, as implicitly it did, that in fact the questioned
signature was not his. Computation of all credit and debit entries on

the subsidiary ledger, including the debit entry of 1l October, shows a

' shortage in accused's account of $39,460.04.

13
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'The competency of the agént's subsidiary ledger and the entries
thereon is based upon the Federal Shopbook Rule as emunciated in 28
U.5.C. 695 (1946 edition) as follows:

"In any court of the United States and in any court
established by Act of Congress, any writing or record, whether
in the form of an entry in a book or otherwise, made as a
memorandum or record of any act, transaction, occurrence, or
event, shall be admissible as evidence of said act, transaction,
occurrence, or event, if it shall appear that it was made in
the regular course of any business, and that it was the regular
course of such business to make such memorandum or record at
the time of such act, transaction, occurrence, or event or within
a reasonable time thereafter. All other circumstances of the
making of such writing or record, including lack of personal
knowledge by the entrant or maker, may be shown to affect its
weight, but they shall not affect its admissibility. The term
'business! shall include business, profession, occupation, and
calling of every kind. (June 20, 1936, ch. 640, & 1, L9 Stat. 1561).%

All entries in the subsidiary ledger with the exception of the
debiting entry of 14 October are clearly admissible under the foregoing
rule.since the entries were made in the regular course of business, and
it was shown to be the regular course of business to make such entries.

We find it unnecessary to decide the competency of the debit entry
of 1l October but merely suggest as a ground for exclusion that the
entry was as the result of investigation occasioned by a discrepancy in
accused's accounts as required by Section 15, T™ 14~505 (Par 1304, MCM -
1949). We find that even if the entry were erroneously admitted the
evidence otherwise compels the conclusion that accused was short
$39,460.0. Our reason therefor is that the uncontradicted evidence
of .record shows the credit entry in the ledger in the amount $58,996.0L
does not speak the truth, based as it is on the spurious duplicate aml
triplicate of the certificate of deposit. Thus it has been stated:

"But, where other evidence relative to the matters referred
to in the account is presented for the consideration of the court
or jury, they.are not required to give equal effect to all parts
of the account--to the admissions against interest and to the
self-serving statements; but it is their province and their duty
to consider each side of the account, together with all the.
other evidence germane to it, and to give to each part:of it
such credit as they believe it to be fairly entitled to receive.
Neither side of the account in such a case is conclusive evidence
of the facts which it discloses. The evidence presentdd by either
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side may be rebutted and overcome by testimony aliunde, and the
triors of the fact may and should determine the question at issue
for or against the evidence contained in the account as in their
opinion the preponderance of all the evidence in the case and
the rules of law require." (Simpson v. First National Bank, 129
Fed 257 at 265).

Exclusion of both the credit and debit entries of $58,996.04, results
in a shortage of $39,460.04. .

"Embezzlement is the fraudulent appropriation of property by a

person to whom it has been intrusted or into whose hands it has law-
fully come." (Moore v. U.S., 160 U.S. 268) (Par 149h, ucM 1928).

The elements of proof of embezzlement in violation of Article of

War 9 are 3

"(a) That the accused was intrusted with certain money or
property of a certain value by or for a certain other person,
as alleged; (b) that he fraudulently converted or appropriated
such money or property; and (c) the facts and circumstances
showing that such conversion or appropriation was with fraudulent
intent, and 3 that the property belonged to the United States and
that it was furnished, or intended for the military service thereof,
as alleged.® (Par 14%h, and 150i, MCM 1928).

The evidence fully shows each such element. Accused received from

and collected for the account of Colonel J. Harris, United States
Finance Officer, funds belonging to the United States. Then he was
relieved as agent officer, a shortage in the amount alleged existed
and he attempted to conceal such shortage by forgery and false state-

ment.

The following statements of law are applicable to the factual -

situation:

% 3 There is a well established legal presumption that one
who has assumed the stewardship of another'!s property has embezzled
such property if he does not or cannot account for or deliver it
at the time an accounting or delivery is required of him. The
burden of going forward with the proof of exculpatory circumstances
then falls upon the steward and his explamatory evidence, when
balanced against the presumption of guilt arising from his failure
or refusal to render a proper accounting of or to deliver the
property entrusted to him, creates a controverted issue of fact
which is to be determined in the first instance at least by the
court (CM 276435, Meyer, L8 BR 331,338; CM 301840, Clarke, 24 BR
(ETO), 203,210; CM 262750, Splain, 4 BR (ETO) 197,204; CH 320308,
Harnack). % # A person in charge of trust funds who fails to .

15
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respond with or account for them when they are called for by
proper authority cannot complain if the natural presumption
that he has made away with them outweighs any uncorroborated
explanation he may make, especially if his explanation is
inadequate and confllctlng (ci 251225, Johnson, 33 BR 177,181;
CM 251L09, Clark, supra).® (CM 32376L, Mangum, 72 BR LO3)

#The fact of fraudulent conversion in embezzlement may
be evidenced by ##¢ a deliberate falsification ##% by rendering
a false return or account % in which a fictitious balance
‘is made to appear or which is otherwise falsified or purposely
misstated." (Winthrop's Military Law and Precedents, Reprint
1920, page 705)

The uncomtradicted evidence of record supports the findings of
guilty of forgery of a triplicate of the certificate of deposit as
alleged, and the utterance thereof.

"Forgery is the false and fraudulent making or alterlng of an
instrument which would, if genuine, apparently impose a legal liabillty
on another or change his legal llablllty to his prejudice". (Par 1803,
MCM 1949).

The passing or offer of an instrument knowing it to be forged
together with an intent to defraud constitutes uttering (Par 183c,
MCM 191-&9, p. 259)

The triplicate of the certificate of deposit, in that it is signed
as is the original, by the person acknowledging the receipt of funds,
is equally as efficacious as a receipt as is the original. As a receipt,
the triplicate of certificate of deposit was an instrument which on its
face might operate to the prejudice of another within the definition of
forgery (Par 180i, MCM 1549).

The evidence hersinbefore narrated similarly shows, clearly and
convincingly, that accused mailed a closing statement signed by him,
and supporting documents including the duplicate and triplicate of
certificate of deposit dated 8 October 1948 in the amount of $58,996. Oh,
to his Finance Officer. It is not contradicted that the signatures
fRussell J. Johansen" appearing on the duplicate and triplicate of the
certificate of deposit were forged. That accused was the author of the
forgery may be presumed from the circumstances above recited (CM 209449,
Campbell, 45 BR 33,43). An excellent statement of the effect of evidence
of possession or utterance of a forged instrument is contained in State .
v. Barly, 119 Kan. LL46, 239 P. 98L as follows:

16
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"Possession of a forged instrument by one who utters or
seeks to utter it or otherwise to realize on it or profit by
it, without a reasonable explanation of how the possessor’
acquired it, warrants an inference that the possessor himself
comuitted the forgery or was a guilty accessory to its commission.”

- An accessory to the commission of a felony would be properly charged as
a principal (CM 273817, Johnson, et al, 6 BR (ETO) 291,295).

The evidence compels the conclusion that accused forged and uttered
the triplicate of certificate of deposit, an instrument which,if genuine,
might operate to prejudice the depositary named therein, for the fraudulent
purpose of concealing a shortage in his accounts, and warrants the find- ’
ings of guilty of forgery and uttering.

As hereinbefore stated, it was required that an agent officer upon
his relief submit to his Finance Officer a closing statement on WD AGO
Form 14-49. Accused submitted to his Finance Officer such a closing
statement showing a deposit in the sum of $58,996.0L, supported by the
forged duplicate and triplicate of certificate of deposit which purported
to acknowledge receipt of that sum by the depositary. There was introduced
into evidence a ledger of the depositary showing the status of the govern-
ment's account therein. There was testimony by the assistant cashier’
of the depositary that the ledger was a true record of the govermment's
account and that the ledger failed to show any entry which would reflect
that accused had made any deposit as reflected in the forged duplicate
and triplicate. The ledger in and of itself would not be evidence that
the deposit in question was not made unless it was shown that by law
the ledger was required to be kept (Shreve v. United States, 77 F.2d 2,
7). There is evidence that the Bank of America, Lompoc Branch, was a
Federal Depositary and therefore, by law, it was required to keep an
accurate entry of each sum of public monies received (31 U.S.C. 525, 1946
Fd.). The ledger was, therefore, an official record. The testimony of
the assistant cashier, Johansen, under whose supervision the bookkeeping
records of the bank were kept, that the ledger contained no entry show-
ing the deposit, subject of the forged duplicate and triplicate of
certificate of deposit, was competent evidence that such deposit was
not made (CM 262042, Pepper, 5 BR (ETO) 125 at 150). The evidence
supports the finding of the court that accused did falsely report to
Colonel J. Harris that he had made a deposit in the Bank of America,
Lompoc Branch, at the time, place, and in the amount alleged. A false
official report under the circumstances shown in this case constitutes
a violation of Article of War 95 (CM 278971, Talbott, 52 BR 79,8k4).

5. Records of the Department of the Army show that accused is
35 years of age, married and has one child. He is a high school graduate
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and attended Southern I1linois Teachers College for one year. He has
had enlisted service in the Army from 2 October 1936 until he was
commissioned a second lieutenant on 27 September 1941. He was promoted
to first lieutenant 9 May 1943, and to captain on 31 May 19L44. He had
foreign service in the Pacific Theater from 11 April 1942 to 5 Jamary
1945. His efficiency ratings of record are Excellent (9) and Superior

(N

6. The court was legally constituted and had jJurisdiction of the
person and the offenses. No errors injuriously affecting the substantial
rights of accused were committed during the trial. . In the opinion of
the Board of Review the record of trial is legally sufficient to support
the findings of guilty and the sentence and to warrani confirmation of
of the sentence. A sentence to be dismissed the service is mandatory
upon conviction of a violation of Article of War 95, and a sentence to
be dismissed the service, to forfeit all pay and allowances due or to

become due, and to be confined at hard labor for ten years is authorized
upon conviction of violations of Articles of War 93, 94 and 96.

v

Wilodh T e 100

@mluaﬂ Bordpeon ™ s J.A.GCo .

4

/“Ar’(i‘“m,;JA\ , 3.R.G.C.

18



DEPIRTMENT OF TEE ARMY
Office of The judge Advocate “eneral

C¥ 33L270 THE JUDICIAL COUNGCIL

Brannon , Shaw, and Young .
Officers of The Judge Advocate “eneral!'s. Corps
. . ' - In the foregoing case of
Captain fichard Stricklin (0-450317), Finance
Uepartment, 6103 Army Service Unit, Branch -
United States Disciplinery Barracks, Camp Cooke,
Colifornia, the eentence is confirmed and will

be carried into execution upon the concurrence
of The Judge idvocate Ueneral,

Frenklin P. Shaw Edward H. Young

(159)

. E.M, Brénnon

Ernest M. Brannon, Brig “en, JAGD
Chairmmen o

‘I concur in the foregoing actiqn.

Thoﬁés H. Green

THOMAS H, GREEN
Major Genersal
The Judge Advocate Genersl

X8 March 1949

(‘ccu0 17, , April L, 199)

Frenklin P, Shaw, Brig —en., JAGC . - Edward H. Young, Col., JAGC
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DEPARTMENT OF THE ARMY
In the Office of The Judge Advocate General
Washington 25, D. C.

CSJAGN-CM 334705 L JANUARY 1949

UNITED STATES 2d ARMORED DIVISION

v, Trial by G.C.M., convened at
Camp Hood, Texas, 5 November
1948, Dishonorable discharge
and confinement for one (1)

year. Disciplinary Barracks.

Recruit EUGEZNE GHOLSTON, JR.
(RA 17235410), Company C,

73rd Engineer Combat Battalion,
Camp Hood, Texas.

e M e S N N e

HOLDING by the BOARD OF REVIEW
YOUNG, ALFRED and SPRINGSTON, Judge Advocates

i 1. The record of trial in the case of the soldier named above
has besn examined by the Board of Review.

2. The accused was tried upon the following Charge and Speci=-
fication: '

CHARGE: Violation of the 93rd Article of War.

Specification: In that Recruit Eugene Gholston, Jr.,
Company C, 73rd Engineer Combat Battalion, did at
Camp Hood, Texas, on or about 21 October, 1948,
feloniously take, steal and carry away one watch,
value about $80,00 the property of Private First
Class John A. Brown.

He pleaded not guilty to and was found guilty of the Charge and Speci-

- fication and was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due and to be confined
at hard labor for one year. The reviewlng authority approved the sen-
tence, désignated the United States Disciplinary Barracks, Fort Leaven-
worth, Kansas, as the place of confinement, and forwarded the record

of trial for action pursuant to Article of War 503.

3. The record of trial is legally sufficient to support the
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flndlngs of guilty, except as to the value of the property described
in the Specification of the Charge. The only matters requiring con-
sideration, therefore, are the legal sufficiency of the record of
trial to support the fildings of guilty of the Specification of the
Charge as to value, and the legality of the sentence. For this reason,
only so much of the evidence in the record as is pertinent to value
will be summarized,

4., The Specification of which accused was found guilty alleges
the larceny on or about 21 October 1948 of a watch, value about
480,00, the property of Private First Class John A Brown. A "Chalet"
17 Jewel watch was introduced in evidence (R. 6; Pros. Ex, 2) and
identified by Private First Class John A, Brown as his watch, one
which he purchased "off an individual™ (R. 7). The only testimony
relating to value contained in the record of trial is the statement
of the owner that he paid $80.00 for the watch (R. 7).

5. It is well established that, except as to distinctive articles
of Government issue, or other chattels, which because of their character
have readily determinable value, the value of personal property to be
considered in determining the authorized punishment for larceny is the
worth of the property in the open market at the time and place of the
offense (CM 330899, Garcia (1948); CM 217051, Barton et al, 11 BR 193;

T 27-255, par. 100b5 Such value is properly established by the testi-
mony of some person, who by virtue of knowledge and experience knows what
that value is (CM 321970, Bouyea, 70 BR 4L0).

The fact that the watch was physically in evidence before the
court does not cure the deficiency in proof. The market value of such
an article is not a matter of fixed and common knowledge of which the
court would be justified in taking judicial notice, and to permit the
members of the court, by inspection alone, to find such value would be
to attribute to them technical and expert trade knowledge which it
cannot be legally assumed they possassed (CM 324747, Van Dyne et al,

73 BR 354; CM 213952, Myer, 10 BR 296). Therefore, although under __
the provisions of paragraph 149g, Manual for Courts-Martial, 1928,

the court might take judicial notice that the watch was of some vaLue,
it was not authorized to find a value in excess of $20.00. It follows
that so much of the finding of value of the stolen article as exceeds
#20.00 cannot be sustained.

The maximum confinement authorized by paragraph 104¢c, Manual
for Courts-Martial, 1928, for the offense of larceny of property of a
value of 520.00 or less is six months,

6. TFor the reasons stated above the Board of Review holds the
record of trial legally sufficient to support only so much of the
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finding of guilty of the Specification as to value as finds a value
not in excess of $20.00; legally sufficient to support thg findings
of guilty of the Charge; and legally sufficient to support only so
much of the sentence as provides for dishonorable discharge, for-
feiture of all pay and allowances due or to become due and confine~
ment at hard labor for six months,

, Judge Advocate, .

, Judge Advocate.

, Judge Advocate,
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CSJAGN-CM 33,05  1st Ind 7 Jan 1949
JAGO, Dept. of the Army, Washington 25, D. C.
TO: Commanding General 2D Armored Division, Camp Hood Texas,

1. In the case of Recruit Eugene Gholston, Jr. (RA 17235410),
Company C, 73rd Engineer Combat Battalion, Camp Hood, Texas, I con-
cur in the holding of the Board of Review and recommend that only so
much of the finding of guilty of the Specification as to value be
approved as finds some value not in excess of $20.00, and that only
so much of the sentence be approved as involves dishonorable discharge,
forfelture of all pay and allowances due or to become due, and con-
finement at hard labor for six months. Upon taking such action you

.will have authority to order the execution of the sentence,

2. When copies of the published order in this case are forwarded
to. this office they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate at-
taching copies of the published order to the record in this case, please
place the file number of the record in brackets at the end of the pub-
lished order, as follows:

(cM 334305).

THOMAS 1, GREEN
1 Incl Ma jor General
Record of trial The Judge Advocate General






DEPARTMINT OF THE ARMY . :
In the Office of The Judge Advocate General (161)
Washingten 25, D. C.

CSJAGK - CM 334323

UNITED STATES ) 28 MAR 1949
, ) »

Ve g __FIFTH ,ARMY
Major HARTMAN REIGLER - ) Trial by G.C.M., convened at Fort
(0-259043), CE, 5620 ) Sheridan, Illineis, 13 Octeber 1948.
Area Service Unit, Station ) Dismissal.
Complement, Detroit Arsenal, )
Detroit, Michigan. )

OPINION of the BDARD OF REVIEW
SILVERS, SHULL and LANNING )
Officers of The Judge Advocate General's Corps

: l. The record of trial in the case of the officer named above has been
examined by the Board of Review and the Board submits this, its opinion, to
the Judicial Council and The Judge Advocate General.

2. The accused was tried upon the fellowing Charge. and Specifications:
CHARGE: Violation of the 94th Article of War. i

Specification 1l: In that Major Hartman Reigler, 5620 Area Service
Unit, Station Complement, Detroit Arsenal, then of 5609 Area
Service Unit, Black Hills Ordnance Depot, Igloo, South Dakota,
for the purpose of obtaining allowance and payment of a claim
against the United States, did, at Igloo, South Dakota, on
or about 31 December 1947, present to Major Michael Cohen,
Finance Department, Finance Officer at Omaha, Nebraska, an
officer of the United States duly authorized to allow and
pay such claim, a certain writing, as he, the said Major
Hartman Reigler then knew, contained a certification by him
that the income of his mother Mrs. Mary H. Reigler, for the
month of December 1947, was $42.,00, which certification was
false and then known by the said Major Hartman Reigler to
be false in that the income of the said Mrs. Mary H. Reigler
for the said month of December 1947 was $70.00 or more.

Specification 2: In that Major Hartman Reigler, 5620 Area Service
Unit, Station Complement, Detroit Arsenal, then of 5609 Area
Service Unit, Black Hills Ordnance Depot, Igloo, South Dakota,
for the purpose of obtaining allowance and payment of a claim
against the United States, did, at Igloo, South Dakota, on
or about 31 January 1948, present to Major Michael Cohen,
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Finance Department, Finance Officer at Omaha, Nebraska,

an officer of the United States duly authorized to allow
and pay such claim, a certain writing, to wit: an
Officerts pay and Allowance Account (WD Form 336), which
sald writing, as he, the said Major Hartman Reigler then
knew, contained a certification by him that the income of
his mother, Mrs. Mary H. Reigler, for the month of

January 1948, was $42400, which certification was false and
then knowm by the said Major Hartman Relgler to be false in
that the income of the said Mrs, Mary He Reigler for the

“said month of January 1948 was $70.00 or nore,

Spec:l.fiéat:!.on 3: In that Major Hartman Reigler, 5620 Area Service

Unit, Station Complement, Detroit Arsenal, then of 5609
Area Service Unit, Black Hills Ordnance Depot, Igloo,

South Dakota, for the purpose of obtaining allowance and
payment of a claim against the ynited States, did, at.Igloo,
South Dakota, on or about 29 February 1948, present to
Colonel J, H. Doherty, Finance Department, Finance Officer
at Omaha, Nebraska, an officer of the United States duly

"~ authordized to allow and pay such claim, a certain writing,

to wit: an Officer's Pay and Allowance Account (WD Form 336),
which said writing, 'as he, the said Major Hartman Reigler then
knew, contained a certification by him that the income of

his mother, Mrs. Mary H. Reigler, for the month of February
1948, was $42.00, which certification was false and then
known by the sald Major Hartman Reigler to be false in that
the incoms of the said Mrs. Mary He Reigler for the said
month of February 1948 was $70.00 or more. :

He pleaded not guilty to and was found guilty of the charge and its three
spacificationss No evidence of any previous conviction was introduced.
He was sentenced to be dismissed the service. The reviewing authority
approved the sentence but recommended that it be commuted to a reprimand
and a forfeiture of one hundred ($100,00) dollars per month for six (6)
months and forwarded the regcord of trlal for action under Article of War

48

Evidence.

For the Prosecution. '

Accused reported for duty at Fifth Army Headquarters in June 1946.

ge held various assignments including that of Post Engineer at Black Hills
(rdnance Depot, Igloo, South Dakota and Detroit Arsenal, Detroit,
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Michigan (R. 68-70)e Fhotostatic coples of officers pay vouchers (WD
Form 336) for the months of December 1947, January 1948 and February
1948 were accepted in evidence without objection by the defense as
Promecution's Exhibits 1, 2 and 3 (Re 8, 9)¢ Three written stipulations
signed by the trial judge advocate, defense counsel and accused wsre
accepted in evidence as Prosecution's Exhibits 4, 5 and 6, These
stipulations declare that the signature appearing on each of the
original pay vouchers for December 1347, Jamuary 1948 and February 1948,
and the duly authenticatad photostatic coples, prosecution!s exhibits 1,
2 and 3 respectively, was that of accused (Re 9, 10). Mrs. Mary H.
Reigler, 1511 Rock Street, Little Rock, Arkansas, was named upon each of
the foregoing pay vouchers as a dependent of accused. The following cer-
tificate appears upon the reverse side of each of the pay voucherss:

~

DEPENDENT FATHER _MOTHER X  HUSBAND (Check one)  (Item 6) .

NAME AND ADDRESS
- Mrs. Mary H. Rigler, 1511 Rock St., Little Rock, Ark,

AMOUNT REQUIRED PER MONTH FOR DEPEND-  TOTAL GROSS INCOME OF DEPENDENT FOR

ENT'S LIVING EXPENSES PERICD SHOWN IN ITEM 18

From $§ 100,00 T0: $ 120,00 PER MONTH § 42,00 Per Year & 50, ,00

AMOUNT CONTRIBUTED BY ME FOR THE LIVING EXPENSES ACTUALLY INCURRED EACH

PERTOD SHOWN IN ITEM 18 MONTH DURING THE FERICD SHOWN IN ITEM
_ 18 ARE

$ 150,00 . FROM $ 100,00 TO $ 120400

For the purpose of obtaining payment of certain allowances from the
Government, and in support of my contention that the above-named person is
in fact dependent on me for his or her chief support, I certify that the
Information shown above is true and correct; that the amount required for
reasonable and proper living expenses per month is as stated; that I have
contributed to his or her support without any consideration therefor or
hope or expectation of return therefrom the sum stated above; that the
total gross income of my dependent from all sources (including in such
income any payment or contributions of others toward his or her propor-
tionate share of household living expenses) other than my contributions has
not or does not exceed the amount shown for the periocd stated."

The following statemeht appears under "Item 31" of each of the pay
voucherss: : : :

"I certify that.the foregoing statement and account are true
and correct; that payment therefor has not been received; and that pay-
ment to me as stated on the within voucher is not prohibited by any pro-
visions of law limiting the availability of appropriation(s) involved.
(Applicable certificates on reverse made a part hereofs) "
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" The signature "Hartman Reigler® stipulated (Prose Exse 4, 5 and 6) ds that
of dccused appeared just below the statoment (Item 31) quoted abovo.

. Lieutenant Colonel William S, Middleton on or about 4 May 1948 .
interrogated accused at the Detroit Arsenal concerning tlie statements made
in certain pay vouchers to suppert accusedts claim of depsndency, Prior
1o proceeding with the questioning of accused, Colonel Middleton advisad
him of his rights as a witness under Article of War 24e  Accused was then
asked if he understood his rights and he replied in the affirmative, He
told Colonel Middleton that he had made the statemsnt in each of his pay
vouchers for Deécsmber 1947, and January to March 1948 that his motherts -
total incoms from other sources amounted to the sum of $42.00 per month,
The witness aslsd accused if he had learned prior to preparing the said
pay vouchers that his mother's income had been increased to approxi-
mately $70,00 per month. Accused said he had been so informed by his =
mother in casual conversation during December 1947. Accused further stated
that he had received increased allowances by reason of his motherts de-
pendency for December 1947, Jsnuary 1948 and February 1948 but not for
March 1948, The prosecution showed the pay vouchers (pPros. Exs. 1, 2 and
3) to the witness and requssted him to read the certificate apm aring on
the reverse side thereof to the court. Colonel Mlddleton stated he had
not seen Prosecutionts Exhibits 1, 2 and 3 before the trial and that he
did not have them at the time he conducted the investigatione At the
request of the mprosecution Colonel Middleton read to the court from the
- record of his investigation showing the exact questions propounded to
accused and the answers he had given concerning the question of his mother's
dependency. The quotations read were substantially the same as Colonel
Middletor had previously testified to, On cross-examination it was brought
out that accused appsared to have had numerous personal ma.tters preying on
his mind at the time of the investigation (R. 12-22).

Charles F, Allen, Secretary of the Arkansas Teacher Retirement System,
Iittle Rock, Arkansas, testified that Mrs. Mary H. Reigler, 1511 Rock
Street, Little Rock, Arkansas was the mother of Major Hartman Reigler and .
that she had received as & pension from the Arkansas Teacher Retirement
System the sum of $73.09 for the month of July 1947 and each month there-
after. Mrs., Reigler had no assurance, however, from one month to the
next that she would continue to receive the sum of $73.09 or anything at
all as the amount of the monthly payments were determined solely by the
Board of Trusiees of the Retirement System (Re 25-32).

The prosescution rested and the defense made a motion that the court
find the accused not gullty of the charge and the spscifications there~
wmder (Re. 32)s The court, after hearing argument of counsel, requested
that Yhe:Post Finance Officer, Fort Sheridan, Illinois, be called as a
witness. Subsequently Mejor Joln Js Murray, FeDe, Fort Sheridan, Illinois,
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appeared as a witness and in answer to pertinent questions testified
that dependency was determined by taking into consideration all of the
figures called for by the certificate on the reverse side of the offi-
cer's pay vouchers In other words the income of the dependent from all
sources other than the officer!s contribution must be less than 50% and
the contribution of the officer must be more than 50% of the living ex—
penses of the dependent in order to constitute the officer as the chief
support of the dependent and thus entitle him to receive the increased
allowances. An wmarried major not living in Government quarters and
having a dependent as heretofors defined would receive additional allow-
ances of $1.40 per day for subsistence and $15 per month for rsntal
allowance, howsver, if the same officer were living in Govermment quarters
determined by the commandant as inadequate for occupancy with his de— -
pendent he would receive $1.40 per day for subsistence and $105.00 per
month as a rental allowance (R. 4567). The court overruled the defense
motion for a finding of not guilty. o

For the defense.

Colonel Leverett G, Yoder, Engineer, Fifth Army, testified that ac-
cused was the Post Engineer at the Mayo General Hospital, Galesburg, Illincis
and at Fort Francis E. Warren, Wyominge When the stations were declared
surplus he.closed out the engineer property. The witness stated that from
his own personal knowledge accusedts integrity and honesty had never been
questioned (R 68-71). :

Arthur J, Frankél, attorney-at~-law, Little Rock, Arkansas, testified
he had nown accused since he was a young school boy and that his reputa-
tion in the community for truth, veracity and integrity was good (R. 118,
119). ' .

o Mrs. Mary He Reigler, mother of accused testified she was a widow
and that accused was her only son, She taught school in Iittle Rock,
Arksnsas wtil November 1942 a period of about 35 years. ler brother, a
medical doctor, came to live with her about November 1942+ Hes was a dope
addict and an alcoholic as a result of which she had to support him.

As his condition became progressively worse he was taken to the State Hos-
pital, In 1943 she had received a pension of about $42.00 per month
which was later increased to $50.00 per month. She visited her.son in
South Dakota in December 1947. She discussed many personal things with
him at that time but did not recall discussing the amount of her

pension with him or telling him it had been increased to $70.00 per month.
Tn answer to a question by a member of the court as to what her expensas
were she said that from the fall of 1947 through spring and summer of

1948, her monthly expenses varied from $190.00 to over $300+00. These
amounds included the cost of insursnce premiums, trips, Christmas presents,
amusements, clothing and food. She had received from her son a regular


http:Christ.ma

(166)

allotment of $100 per month plus additional sums from time to time. She
opened a joint account with accussed which he had encouraged her to draw
checks against. She gave accused at his request an account of her :
actual living expenses for July 1946. Her average expense then ran about
$12000 per month. The house she lived in had been qwned by her son for
some little time (R. 107-118). ,

The rights of accused as a witness were explained to him whereupon
he elacted to be sworn and testified in substance that he could not re-
member telling Colonel Middleton at the investigation that he knew his
mother was receiving a pension of §70,00 per month altheugh he might have
done sc., Neither could he recall telling Colonel Middleton that the
certificates on his pay voucher since December 1947, as to his motherts -
income, were in error. His mother had visited him in December 1947 but:
.he could not recall that any reference was made to her pension because
he had never discussed that with her, The latter part of Juns 1948 while
on laave he had discussed with his mother the questlon of dependency and
ntried to get an understanding of what it was all about", That was the
first time he had learned of the fact that his mother was receiving
£73.00 per month. He categorically denied having any knowledge that his
mother's income exceeded $42.00 per month at the time of f£iling his pay
vouchers for December 1947, January 1948 or February 1948, He never had
any intent at any time to file a misleading or fraudulent claim against
the Government. He claimed to have been troubled with personal matters
while at the Black Hills Ordnance Depot, South Dakota, consisting of a
broken engagement to marry a certain girl and the suicide of his uncle.

At the time of the investigation conducted by Colonel Middleton he was
upset over a personnel problem which existed at the Arsenal. A transcript
of witness' military record was received in evidence without objectien
as Defense Exhibit "A®., (Re 73-84).

On cross-exa.minat.ion accused testified that his answers to the questions
put by Colonel Middleton were the truth to the best of his Rimowledge and
ability". He did not recall that he had stated to Colonel Middleton that
his mother told him in December 1947 she was geitting $73.00 per month but
win the confusion" he may have made such statement to him" (R. 86).

Upon examination of accused by members of the court it was brought out
that he provided for a Class E allotment of $100 to his mother each month
and sent her additional money from time to time. He did not know what his
mother'!s expenses were for December 1947, January 1948 and February 1948
although he certified they were from $100 — $120 per monthe It was whils
he was overseas in 1942 that he obtained from his mother the figures he
used in the certificates on his pay vouchers. In 1944 when he arrived home
he verified the figures with her and found them to be substantially correct.
Due to numerous personal problems he did not give further consideration to :
the figures,. Lccused stated that when he was questioncd by colonel Middleton



he was very buSy and was working under pressure therefore he could not be
sure of what he had told him. A stenographer had taken the testimony
but he did not see the transcript thereof until Scptember 1948 at the
pre-trial investigation., He was never asked to sign the transcript. His
mother worked until the latter part of 1942 and first received a pension
in 1943, however, he had helped support her since early 1942. In 1946,
while he was at the liayo General Hospital, the "final accounting office®
wrote asking him to "reimburse the government if his mother was not a de-
pendent but if she were then he was requested to furnish a statement of
her expenses". He sent the office a statement signed by her covering a
period of four or five months showing her expenses to be from $120 = $150
per month which he said "is about what they are now." He knew that his
mother deposited a part of the $150.00 he sent her every month in a joint
bank account established by her. While he was ovarseas he had executed

a signature card for the bank account. He had returned to the Govern—
ment under protest, $884.80 which amount was a part of the total sum ..
claimed as having been overpaid to him, He had "claimed® his mother as a
dependent on his income tax return for 1947 (Re 86~106).

4e Discussion

The accused was found guilty of three separate but similar offenses

of making and using false certificates in connection with his claim for pay
and allowances for the months of Decamber 1947, January 1948, and February
1948 in violation of Article of War 9 as alleged. It is clear from the
evidence praesented that the accused certified on his pay vouchers for De-
camber 1947, January and February 1948 that his mother, whom he certified
as his dependent, received a total gross income of $}42.00 for each of

the specified months as alleged., The falsity of the certification was es-
tablished by the Sacretary of the Arkansas Teacher Retirement System who
testified that accused's mother had actually received the sum of $73.09 as
a pension each month since July 1947, which fact was not controverted by
the defense. There was competent evidence that accused stated to Colonel
Middleton that his mother had to0ld him in Dscember 1947 that her pension
had been increased to $70.00 per month, If that were true he was bound to
have known that his certificateson the wvouchers for the months allsged were
falses, In his testimony accused asserted merely that he did not remember
making the statement to Colonel Middleton and denied knowledge that her
ransion was $70.00 per month. Thus, & controverted issue of fact was created
which was to be determined irn the first instance, at least, by the court
(CM 234711, Sandlin, 21 BR 131, 137; CM 320308 Harnack, 69 BR 323, 329). It
is obvious that in finding accused guilty, the court must have determined
beyond a reasonable doubt that accused knew at the time he signed the
.certificates that the statements therein were false. We are of the opinion
. that the evidence adequately supports the court!s conclusions. The accused
. admitted having signed the pay vouchers and having received the amount of

pay and allowances shown thereon for each month in question. It may,
therefore be reasonably inferred that he presented the pay vouchers as
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alleged., A1l of the essential elements of proof of the offenses as
alleged appear to-have been established beyond any reasonable doubt (par.
150d, MCM 1928), ¢

The Manual for Courts-jiartial provides that the alleged false state-
ment must be material. % believe that the accused!s certificate con~
cerning his mother's reasonable and proper living expenses, her total
"income from sources other than his contributions and the amount of his
contribution to her was material in thatit was necessary for the finance
officer to know the true amounts thereof in order to determine the
validity of his claim. 4n officer may be paid increased allowances for a
dependent only if he is the source of the said dependentts chief support.
If the dependent'!s income from all other sources is less- than 50% and the
contribution of the officer is more than 50% of the reasonable and proper
living expenses of the dependent, then the officer is the source of such
dependantts chief support (AR 35-4220). The finance officer in making a
determinatlon concerning the claim is entitled to rely upon the figures in
the certificate as being substantially true and accurate. It is of no im-
portance to the determination of the offenses here charged that other
figures in the certificate were also false, or that if all were corrected,
the accusedts claim might be valide The gist of the offense here denounced
is the falsity of any material statement submitted in connection with a ’
claim, It is not necessary or essential that the claim far pay and allow=
ances be either false or fraudulent or that the Government actually suffer
any monetary loss (CM 283737 Macintyre, 55 BR 151; CHL 296107, Savini, 58
BR 79; CM 325636, Devine, 74 BR 387). Even though accused might be abls to
prove that he was in fact the source of chief support of his mother, and
thus entitled to the increased allowances, such proof would not excuse or
-relieve him from the offenses of which he has been found guilty.

5. Department of the Army records show accused is about 41 years of
age and singles He was appointed as a Second Iieutenant, ORC, 23 May 1929,
and was in due course promoted to Lieutenant Colonel, ORC, 26 May 1947.
He was graduated from Oklahoma A & M in 1929 as a mechanical engineer and
pursued his profession as a civilian until he reported for active duty in
February 1941. For meritorious service with the Chinese Army, while on
duty in the CBI Theatre of Opsrations he was awarded the Special Breast -
Order of Yun Hui with Ribbon by the Chinese Govermment in August 1946.
The majority of his adjectival efficiency ratings have been "excellsnin,

6. Tha court was legally constituted and had jurisdiction over the
accused and of the offenses. No errors injuriously affecting ths sub-
stantial rights of the accwed were committed during the trial. The Board
of Review is of the opinion that ths record of trial is legally sufficient
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to support the findings of guilty and the sentence and to warrant confirma-
tion of the sentence. Dismissal is authorized upon conviction of a viola-
tion of Article of ar 9. , .
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General

THE JUDICIAL COUNCIL "
Brﬁnon, Shaw, and Mickelwait
Officers of The Judge Advooate Genersl's Corps
In the foregoing case of
¥ajor Hartman Reigler (0-25904.-3),-Corpl of
: Eﬁgineors, 5620 Area Servioe Unit, Station
Complement, Detrcit Arsenal, Detroit, Michig‘a.n,
the sentence is confirmed but is comuted to a
reprimand and a forfeiture of $160.00 of his pay
per month for sﬁ (6) months. Upon the concurrence
of The Judge Advocate General the sentence, as

commuted, will be carried into execution,

~
’

C. B. Mickelwnit, Colonel, JAGC

. =2~ :
rnest M., Brannon, Brig Gen, JAGC
Chalrmsn ’

2 May 1949

I concur in the foregoing setion,

THOMAS He. GREEN

Major General ‘
l lum ! ' fq The Judge Advocate Genersal

Ci -334323
( GCMO 31, May 20, 19h9)
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In the Office of The Judge idvocate General
Washington 25, D.C.

1949
CSJAGH €M 334409 FEB 28 194

UNITED STATES 2D ARMORED DIVISION

Trial by G.C.i., convened at

Camp Hood, Texas, 38 October
1948. Confinement for four (L)
months and forfeiture of .fifty
(50.00) dollars per month for

a like period. The Post Stockade,
Camp Hood, Texas. .

Ve

Corporal DULIE HUNT, RA
34678767, Company B, Llst
Armored Infantry Battalion,
Camp Hood, Texas.

Nt s N s’ Nt et Sl o o

HOIDING by the BCARD OF REVIEW
BAUGHN, BERKGWITZ and LYNCH
Officers of The Judge Advocate General's Carps

1. The record of trial in the case of the above named soldier
has been examined in the Office of The Judge hdvocate General and there
found to be legally insufficient to support the findings of guilty and
the sentence. The record of trial has now been examined by the Board
"of Review and the Board submits this, its holding, to The Judffe Advocate
General, under the provisions of Article of .Jar 50e.

2. The accused was tried upon the following Charge and Specifica-
tions:

- CHARGE: Violation of the 96th Article of War.

Speclfn.catlon 1: In that Corporal Dulie Hunt, Company B, Llst
Armored Infantry Battalion, did, at Camp Hood, Texas, .on
or about 3 October 1948, wrongfully ahd willfully act as
“a procurer for one Louise licCumby, in that he did solicit
illicit sexual intercourse for her with Recruit Robert T.
Adams, such conduct being of a nature as to bring discredit
upon the military service.

Specification 2: In that Corporal Dulie Hunt, Company B, Llst
Armored Infantry Battalion, did, at Camp Hood, Texas, on
or about 3 October 1948, wrongfully and willfully act as a
procurer for one Louise lMcCumby, in that he did solicit
illicit sexual intercourse for her with Recruit Sidney
Klein, such conduct being of a nature as to bring dlscreda.t
upon the military service.

The accused pleaded not guilty to the Charge and Specifications. The
court made the following,findings: "Guilty of the charge; of the
specifications as written, hot guilty, but guilty of the following



(172)

specification; in that.Cpl Dulie Hunt, Company B, Llst Armored Infantry
Battalion, did at Camp Hood, Texas, on or about 3 October 1948, wrong-
fully and willfully act as a driver and aide for a prostitute, name
unknown, on goverrmment reservation, materially aiding her in exposing
Recruits Robert T. idams and Sidney Klein to sexual intercourse, such
conduct being of a nature as to bring discredit upon the military service."
He was sentenced to be confined at hard labor, at such place as the
reviewing authority may direct, for four (L) months, and to forfeit fifty
(850,00) dollars per month for a like period. No evidence of previous
convictions was introduced. The reviewing authority approved the sentence
and ordered it executed, and designated The Post Stockade, Camp Hood,
Texas,; as the place of confinement. The results of trial were promulgated
in General Court-Martial Orders No. 118, Headquarters 2d Armored Division,:
Camp Hood, Texas, dated 20 December 1948.

3. Evidence for the prosecution, briefly summarized, shows that
the accused was seen in the company of an unidentified prostitute parked
in accused's automobile near the orderly room of the 66th Tank Battalion,
Camp Hood, Texas, on the night of 3 October 1948 (R 12,13,16,24,25). ’
Accompanied by another individual and the prostitute, the accused
thereafter drove Recruit Sidney Kldn of the 66th Tank Battalion to the
"transition range% at Camp Hood, Texas. There, after the accused had
provided a blanket at Recruit Klein's request, the latter paid the
prostitute the sum of five dollars and had sexual intercourse with her
(R 19-23). The.same night following bed-check, the accused drove the
prostitute and Recruit Robert Tolbert Adams to the "transition range.”
There, for a similar monetary consideration, Recruit Adams also had
sexual intercourse with the prostitute (R 11-18).. The accused made no
solicitations to either Recruit Klein or Recruit Adams and the evidence
does not show that he received any part of the con51derat10n paid the
prostitute (R 13,15,20,22,24,25).

L. Evidence for the defense.

Corporal Jessie A. Arnold, Military Police Department, Camp Hood,
Texas, testified that he and accused were in Temple, Texas, drinking
beer and whiskey from approximately 1:30 until 7:30 p.m. on 3 October
.%9h9éand)ﬂhen they parted company the accused was "pretty well drunk!

R 26,27

First Lieutenant Orval Belcher, Llst Armored Infantry Battdion, also
of Camp Hood, testified that he had known the accused for approximately
two years during which period he had found accused's character to be

- excellent and his efficiency to be superior (R 28,29).
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Upon recall by the defense, Recruit Klein testified that he observed
the accused to be "kinda drunk" on the night in question (R 30,31).

After having been advised of his rights by the law member, the
accused elected to remain silent (R29).

5. The accused has been charged with two offenses of wrongfully
and willfully acting as a procurer for one Louise McCumby by soliciting,
on her behalf, illicit sexual intercourse with two specifically named
recruits, to the discredit of the military service, in violation of
Article of Tiar 96, and found guilty of one combined offense of wrongfully
and unlawfully acting as driver and aide for a prostitute, name unknown,
on a govermnent reservation, materially aiding her thereby in exposing
the same two recruits to sexual intercourse, to the discredit of the
military service and violative of the same Article of Var. Any question
concerning the legal sufficiency of the evidence adduced to support the
specifications upon which the accused was arraigned appears to have been
resolved by the court-martial, as evidenced by their findings of the
accused not guilty thereof but guilty of the afore-mentioned offense of
acting as driver and aide for a prostitute on the same occasion. There
is presented for determination by the Board of Review, however, the
question of whether the single offense of which the accused was found
guilty is an offense lesser than and included in either or both of the
offenses upon which accused was arraigned.

Since the Board concludes, as hereinafter set forth, that the
offense recited in the findings fails to meet the legal requisite of
being lesser included to either or both of the offenses charged, no
‘consideration will be given the question of whether the evidence adduced
supports the adjudged findings. For the same reason, the legal effect
of merging two offenses into one will not be considered, although it
requires no more than a cursory comparison of the arraignment and the
findings in the instant case to observe that there is clearly a legal
question posed because of this procedure. .

ﬁith respect to the question herein presentéd for decision by the
court's findings, the Board of .Review in CM 198657, Green, Klebing,
and Beatty, 3 BR 239, has stated the issue, as follows:

n3% 3 % Where a court by exceptions and substitutions finds an
accused not guilty of the offense charged but guilty of another
offense, the legal effect of the action of the court is an
acquittal unless all elements of the offense found were necessarlly
included in the offense charged *® 3 0

Belative to an analogous application of the same pr1n01ple, the Board
has stated in CU 218667, Johns, 12 BR 133 at page 134:
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"Under the long recognized doctrine that an accused is
acquitted of all material allegations which were excepted by
a court-martial in its finding (par. 2, sec. 1560, Dig. Qps.
J.A.G.y 1912-30), the accused herein was acquitted by the court.
of all the material allegations which are excepted by its find-
ing, namely, assault with intent to do bodily harm vwith a
dangerous weapon, in violation of the 93rd Article of war. By
excepting in its finding the word assault and any other word or
words stating or implying that the action was wrongful, unlawful
and felonious, the legal presumption arises that the act was
lawful and innocent {(par. L, sec. 1471, andpars. li,5, sec. 1559,
Dig. Ops. J.heG., 1912-30). However, the court thereupon
substituted a finding of guilty of an attempt to strike a non-
commissioned officer with his fist while the latter was in the
execution of his office, in violation of the 65th article of ijar.
This finding cannot be sustained for the obvious reason that
accused was not charged with this offense, which is not included
in and is totally different from the offense with which he is
charged. This variance is a fatal error (CM 164042, Rodden).®

In the application of these principles, it is necessary at the outset
to analyse the two specifications upon which the accused was arraigned.
Briefly, accused has veen charged with wrongfully and willfully acting
as a procurer for a named individual by soliciting illicit sexual inter-

" course for her with two recruits. But for the absence of an allegation
that the acts were committed for a monetary consideration, the two
offenses appear to be similar to the offense denounced by Section
22:2707 [/6:1817 District of Columbia Code, viz:

"Procurer--Punishment for receiving money or valuable thing for
arranging assignation or debauchery-~-Penalty.

1iny person who, within the District of Columbia, shall

receive any money or other valuable thing for or on account of
arranging for or causing any female to have sexual intercourse
with any other person or to engage in prostitution, debauchery,’
or any other immoral act, shall be guilty of a felony and, upon
conviction, shall be punished by imprisonment for not more than
five years and a fine of not more than $1,000. (June 25, 1910,
36 Stat. 833 ch. LO4, & 3; Jan 3, 1941, 5L Stat. 1226, ch 936,
& 3)." (Underscoring supplied)

Notwithstanding the absence of the element of valuable considera-
tion in the indictments in the instant case, it is clear that the
gravamen of the two offenses for which accused was tried likewise is
that of acting as a procurer of prostitution for a female. In consider-
ing the legal import of the word procure, following is an excerpt from
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the recent opinion of the Board of Review. in CU 327866, Hill, 76 BR 205
at page 216:

"iccording to liebstert's New International Dictionary, Second
Edition, the word 'procure' is generically derived from the Latin
word 'procurare,! which is interpreted as (pro) for, and (curare)
to take care. Its simple definition is, 'To bring into possession;
to obtain by any means.' According to the same authority, the
prefix pro, is interpreted as meaning for, but in the English
language it is also interpreted to denote the meaning for, before,
in behalf of, in place of, etc., depending in greater part, upon
the principal word to which it is attached and the mamner in which
it is used, 'as in procure, to gain, literally, to care for.! Thus
the foregoing interpretation carries the general implication or
presupposes that the object of the procurement was gained, obtained
or reduced to possession by the procurer for or on oehalf of another
(at his request, suggestion or direction).

"In Black!s Law chtlonary, Third Edition, the word 'procure'
is defined as follows:

'Tn criminal 1aw, and in analogous uses elsewhere, to "procﬁre"
is to initiate a proceeding to cause a thing to be done; to
instigate; to contrive, bring out, effect or cause.

-

'To persuade, induce, prevail upon, or cause.
'To obtain, as intoxicating liquor, for another.

tTo "procure" an act to be done is not synohymous with to
suffer® it to be done. (See cases cited)

'To find or introduce;~ said of a broker who obtains a customer.

'To bring the seller and the buyer together so that the seller
has an opportunity to sell." (Underscoring supplied).

From an examination of the specifications found in the arraignment -
in the light of the definitions above set forth, it can only reasonably
be ‘concluded that the accused was charged with actively initiating a .
procedure which was to cause or to result in illicit sexual intercourse.
Otherwise stated, the allegations that accused acted as a procurer on
two occasions affirmatively charges him with being the direct and ~
nmotivating cause of the commission of the acts of illicit intercourse
proper; and not with such collateral acts as serving as driver and aide
to a prostitute. With reference to the offenses charged, the Board of
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Review must agree with the conclusions of tiie court that there was no
vroof the accused instigated the specific grievance complained of in

each instance by soliciting patrons for the unidentified female of
ill-repute or by actively causing the debauchery in some other mammer.
Insofar as concerns the evidence of record, he concededly provided her
and her hirer with transportation and on one occasion he furnished a
blanket to one of the male participants. ihile it is therefore clear
what the court had in mind by the use of the word "driver" in its find-
ings, the Board.can only speculate as to the intended connotation of

the wiord "aide", especially when followed by the descriptive phrase

i 3¢ for a prostitute." It is not necessary in the instgnt case, how-
ever, to consider in detail the legal meaning of the word "aide" since
it.is manifest that the accused has been charged with causing /or
initiating or instigating, asabove/ acts of illicit sexual intercourse

by procuring for a certain named person and found guilty of serving an
unnamed’ prostitute and thereby materially aiding her in exposing several
recruits to sexual intercourse. Otherwise stated, the accused herein

has been charged with having been personally and directly responsible
for the perpetration of illegal acts of sexual intercourse or as an

actor in his ovmn right and has been found guilty of having been but an
assistant to the aetual actor or offender. -That an accused charged with
direct responsibility for the commission of a certain unlawful act or
acts should be required to defend against having taken but a collateral
and indirect part in the commission of an offense only incidentally ‘
related thereto and cormitted by some other person is wholly unreasonable.
A variance of this character camnot be permitted in our system of military
jurisprudence. With reference to a comparable situation, the Board of
Review has recently stated in CM 323728, Wester, 72 BR 383,384:

"% % 3¢ Charged with having committed a felonious assault
upon Private Morris, accused was found guilty of having been
disorderly in a public place under such circumstances as to
bring discredit upon the military service. Although it may
be said that every assault is a breach of the peace and thus a
disorder, it certainly does not follow that every disorder
involves an assault. Hence, under the specification as redrafted
by the court, even if we exclude therefrom the words 'in a public
place,' accused may have been found guilty of some disorder not
necessarily extending to or included in an assault. '

"From this case may be derived the rule that the particular
offense found in order to be properly considered a lesser included
offense of that charged must not only contain at least one of the
elements necessary to be proved in the offense charged but must
‘also necessarily exclude any element not contained in such offense.
It is not within the power of either the court or the reviewing
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authority to find an accused guilty of an offense which is any
way open to an interpretation that it may decry acts with which
he was not confronted upon his arraignment (MCM, 1928, par. 78c).

"Moreover, the redrafted specification herein is not worded
in such a way that the Board of Review may cut down the offense
there found to one which would be necessarily included in the
felonious agsault charged, for, since we may not resort to the
proof for this purpose but mst stay within the terms of the
specification, we have no means of determining the type or kind
of disorder of which the court may have intended to f£ind accused
guilty (CM 316182, DeMoss, dissent, lst Ind.; see for converse of
this proposition, CM 316193, Holstein). # 3 .1

Approaching the problem still more directly, the test as to whether
an offense found is included in that charged, a test which has been
traditionally applied in courts-martial, is succinctly stated in para-
graph 78¢ of the Mamal for Courts-Martial, U.S. Army, 1949, as follows:

"The test as to whether an offense found is necessarily ihcluded
in that charged is that it is included only if it was necessary

in proving the offense charged to prove all elements of the offense
found.t

Applying the test it is manifest that it was not necessary in proving
the solicitations charged to prove that accused acted as a driver or

taide" for a prostitute or that he aided the prostitute in exposing
the recruits to intercourse.

Indeed, to serve as a driver and an aide for a prostitute would
appear to constitute prejudicial conduct far more closely related to
that of associating with a prostitute (CM 121380 (1918), Sec L5L (12)
Dig. Ops 1912-1940, p.349) than to the offense of pandering or procuring
for a prostitute. Conceivably, in defending against the latter offense,
an accused might well introduce proof that he had associated with such
woman of ill-repute, but for some other purpose.

- In view of the foregoing considerations and in the language of the
Precedents hereinbefore set forth, the Board of Review is impelled to
the conclusion that the court-martial in the instant case has in effect,
by exceptions and substitutions, acquitted the accused of the material
allegations in the charges upon which he was tried, and found him guilty
of one combined offense totally different from and not lesser included
in either of the offenses alleged. The Board further concludes that
this varlance constitutes error of such prejudicial character as to
require that the conviction be set aside.
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6. TFor the reasons stated, the Board of Review holds the record
of trial legally insufficient to support the findings of guilty and
the sentence. :

@JM@/%&W oo

‘Id 2da , JAGCe
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22 MAR 1944
CSJAGH CM 334409 1st Ind
JAGé, Department of the Army, Washington 25, D. C. ’
TO: Commanding Geheral, 2d Armored Division, Camp Hood, Texas.

1. 1In the case of Corporal Dulie Hunt, RA 34678767, Company B,
"l1st Armored Infantry Battalion, Camp Hood, Texas, I concur‘in the
foregoing holding by the Board of Review that the record of trial is
legally insufficient to support the findings of guilty and the sentence.
Under Article of War 50e(3) this holding and my concurrence therein
vacate the findings of guilty and the sentence.

2. It is requested that you publish a general court-martial order
in accordance with this holding and indorsement, restoring all rights,
privileges and property of which the accused has been deprived by virtue
of the findings and the sentence so vacated. A draft of a general
court-martial order designed to carry into effect the foregoing recommenda-
tion is attached. _

3. When copies of the published order in the case are forwarded
to this office, together with the record of trial, they should be
accompanied by the foregoing holding and this indorsement. For con-
venience of reference please place the file mumber of the record in the
brackets at the end of the published order, as follows:

(cu 33L4409).

2 Incls THOMAS H. GREEN
1 Record of trial ¥ajJor General
2 Draft GCMO ’ The Judge Advocate General
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CSJAGQ = CM 334452 ' FEB 2 81949
UNITED STATES ) ’ FIRST ARMY

Ve Trial by G.CeMs, convened at

. i Fort Jay, Governors Island

Private "JOSEPH C. FOSCOLO New Iork, 9 December 1948. Dis-
(RA 12014255), Headquarters honorable discharge and con-
and Headquarters Detach- : finement for four I§4) years and
ment, 1201st Area Service nine (9) months, Disciplinary
Unit, Fort Jay, New York ; Barracks. .

HOIDING by the BOARD OF REVIEW
- GOFF, BOROM and SKINNER '
Officers of The Judge Advocate General!s Corps

-

l. The Board of Review hé.s examined the fecord of trial in the case
of the soldier named above, and submits this, its holding to The Judge
Advocate General, under the provisions of Article of War 50e, ‘

24 Accused was tried upon the i‘ollou:lng Charges and Specit‘icatd.onss
CHARGE I: Violatiom of the 96th Article of War.

Specification 1: In that Private Joseph C. Foscolo, Headquarters

- and Headquarters Detachment 1201st Area Service Unit, Fort
Jay, New York, did, at 5103 Junction Boulevard, Elmhurst,
Long Island, New York on or about 23 August 1948, wrong-
fully and wmlawfully impersonate an officer of the Army of
the United States by publicly wearing ths wniform and in-
-signia of rank of First Lisutenart.

Specification 2: Same form as Specification 1, but date is
7 September 1948. o

Specification 3: Same form as Specification 1, but date 18
1, September 1948 and #%% wearing the uniform and in-
signia of rank of a Second Lieutenant. _

Specification 4: In that private Joseph C. Foscolo, Headquarters
and Headquarters Detachment 1201st Area Service tmit, Fort
Jay, New York, with intent to defraud Amel Ferraro, Fatler,
Josephine Ferraro, Wife, and Mary Castellano, Sister, of Re—
cruit Francesco A. Ferraro, did, at 5103 Junction Boulevard,
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Elmhurst, Long Island, New York on or about 23 August 1948,
unlawfully pretend to them that he was a First ILieutenant

in the Army of the Uhited States and that he was in position
to accomplish the libgration of Recrult Francesco A.

Ferraro, then in confinement in the Post Guardhouse at

Fort Jay, New York, awaiting trial, by disposing of certain
records of the said Recruit Francesco A. Ferraro, well know-
ing that the said pretenses were false, and by means thereof,
did, fraudulsntly obtain from the said Mary Castellano, the
Sun of One Hundred and Fifty ($150.00) Dollars.

Spécifications 59, inclusive: Identical with Specification 4,
except as to dates and amounts, which are as followss

Date " Amount
Specification 5: 28 Aug. 1948 $350.00
Specification 6: 3 Sept.1948 $500.00
Specification 73 7 Sept.1948 $200.00
Specification 8: 14 Sept.1948 $100.00
Specification 9: 17 Septll948 $ 50.00

CHARGE II: Violation of the 6lst Article ef War.

Specification: In that Private Joseph C. Foscolo, Headquarters

' and Headquarters Detachment 1201st Area Service Unit, Fort
Jay, New York, did, without proper leave absent himself from
his organigation at Governors Island, Fort Jay, New York
" from about 0630 6 September 1948 to about 1730 11 october
1948. .

Prior to pleading to each charge and 3pecification, accused moved to
consolidate Specifications 1, 2 and 3 of Charge I into one specification
and spocifications numbered 4 through 9 of Charge I as one specification.
The court reserved passing upon the motion until after the evidence was
presented, thereupon accused pleaded "Not guilty" to each specification
and charge. Upon the completion of presentation of evidence by the .
prosecution, the defense renewsd its motions for consolidation. The
motion to consclidate Specifications 1, 2 and 3, Charge I was overruled.
The motion to consclidate Specifications 4 through 9 of Charge I was
granted. The trial proceeded on the specification and Charge II, Speci=~ ~
fications 1, 2 and 3, Charge I, each of which alleged that accused im-
personated amn officer, without charging intent to defraud, on three of

the dates specified in Specification 4 of the same charge, as amended, and
on the amended specification which includes the total of the sums of

money obtained on, the various dates alleged originally in Specifications
5%t 9, inclnsive, Charge I, There 1s no evidence of previous convictions.
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Accused was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due, and to be confined
at hard labor at such place as the reviewing authority may direct for
four years and nine months. The reviewing authority approved tie
sentence, designated Branch United States Disciplinary Barracks, Fort .
Hancock, New Jersey, or elsewhers  as the Secretary of the Army mgy
direct, as the place of confinement and forwarded the record of trial
for action under Article of War 50%.

3¢ Accused absented himself without proper leave from his proper
organization and station from about 6 September 1948 to about 11 October
1948 (R. 403 Pros. Exe 1). On 23 August 1948 accused appeared at the
hors of Amel Ferraro wearing the uniform of a First Lieutenant, with
silver bars on his shoulders. He said to Amsl "You have a son locked
up here and if.you want to help him, if you give me fifteen hundred
dollars, I'1l got him out for you" (R. 18, 25). 4mel then took the ac-
. cused to his daughtert's home because he did not understand English very
well., Accused told irs. Mary Castellano, Amelt!s daughter, that he
would help to get her brother out of prison and get him "a legal de-
serter!s release”, but that she and her father would have to pay him
fifteen hundred dollars. He did not want the money all at once and he
would accept a little bit at a time. He said that he had to get all of
her brother's records and destroy them. Amel and Mrs. Castellano gave
the accused $150 on 23 August 1948; $350 on 28 August 1948; $500 on -
3 September 1948; $200 on 8 September 1948; $100 on 14 September 1948,
and $50 on 17 September 1948 (Re 24, 31, 35)s Accused was wearing the
wniform of a First Lisutenant on two of the occasions when he received
payments but he was wearing gold bars on 14 September when he obtained
the payment made on that date (R. 25, 28, 30). Mrs. Castellano identified
an officer's blouse as having been worn by the accused on 8 Septembar 1948
and again on 1 September 1948 (Re 30).

Accusaed!s confessions written in his own handwmriting dated 12
October 1948 and 14 October 1948 were properly admitted in evidence (Re61,
62; Pros. Exs. 2, 3). The accused in his confessions related facts in
regard to his talking with Recruit Francesco Ferraro, a prisoner at
- Castle William, Governor!s Island, New York, in regard to destroying the
papers ih connection with Francescols case. Francesco told accused that
he would see that accused received $1500 if hs was successful in de- '
stroying the papers. Francesco gave accused the address of his father,
Amel Ferraro and his home address, He admits wearing the wniform ef a
- officer onthe thres dates alleged and of receiving the amounts of money
on the several dates alleged in the speclficatioms.

The accused, after being advised of his rights by the mesident of
- the court, elscted to remain silent (R. 68).
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. 4e The court found the accused guilty of the offense alleged
in the amended specification. The court also found the accused guilty
of the first three specifications, each of which alleged that _the.ac—
—cuSed - impersonatéd an officer without c ing the intent to defraud.

é5eé acts were, however, aspecf_'%f the offense a]leged in

Specification 4, as amended. The most important aspect of a criminal
-act or omission is that for which the most severe punishment is author-
ized, This is in accordance with the interpretation un:.formly placed on
paragraph 80a of the Manual for Courts-Martial, 1928, in numerous hold-
ings of the Boards of Review (CM 232656, Brinkerhoff, 19 BR 151; CM 246523,
Cardella, )30 BR 595 CM 261341, Wallace, 40 BR 182; CM 330619, pettway,
79 BR 107)e

The maximum confinement authorized by the Table of Maximum Punish=
ments, MCM 1928 for obtaining money or other property under false
pretenses, where the value is over $50, is three years. There is no maxi-
mum provided in the 1928 Manual for Courts-Martial for the offense of
impersonating an officer. The willful and illegal impersonation of an
officer of the Army of the Thited States has been held to be a military
offense within the scope of Article of War 96 as a "disorder =t to the
prejudice of good order and military discipline® and as "conduct of a
nature to bring discredit upon the military service" (CM 266137, Miller,
43 BR.136; CM 316932, Yaroslowski, 66 BR 126). It has been held that the
maximum confinement at hard labor authorized upon a conviction of such an
offense is six months. The maximm authorized confinement, without sub-
stitutions for absence without leave from command, station, or camp for
- not more than sixty days is confinement at hard labor for not to exceed
three days for each day's absence (Par. 104b, 104c, MCM 1928). The total
number of days of confinement authorized wmder the specification of Charge
IT and Charge II, therefore, is 105 days or three months and fifteen days.
Therefore, the maximum sentence that may be impsed against accused for a.ll
the offenses of which he was found guilty is dishonorable dlscharge,
forfeiture of all pay and allowances dus or to become due and confinement

at hard labor for three years, three months and fifteen days.

5. For the reasons stated the Board of Review holds the record of
trial legally sufficient to support the findings of guilty of all
charges and specifications, as amended, ls gally sufficient to support only
so much of the sentence as involves dishonorable discharge, total for—

feitures and confinement at hard labor for three years, three months and
fifteen days




(185)

15 K2R 1949
CSJACQ - CM 334452 . Lt

J.A.G.0., Dept. of the Army, Washingtom 25, D. C.

T0: Commanding General, First Azwy, Governors Island, New York
* 4y New York

1. In the case of Private Jossph C. Foscola (RA 12014255), Nead-
quarters snd Headquarters Detachment, 1201st Area Service Unit, Fort
Jay, New York, I comcur in ths foregeing holding by the Board of
Review, Under Article of War 50e(3), this holding and my eoncurremce
vacates 80 much of the sentence as is in excess of dishonorable dis-
charge, forfeiture of all pay and allowances due or to becoms dus, and
confinement at hard labor for three years, thres months and fifteen
days. Under Articls of War 50 you now have authority to order exesu-
tion of the sentence as modified im accordamce with this holdimg.

2. Vhen copies of the published order in the casse are forwarded to
this office, together with the record of trial, they shoeuld be accom-
panied by the foregoing holding and the imdorasment, For cemvenience of
reference pleass plass the file mumber of the record in braclkets at the
exd of the published order, as follows: )

(CM 334452).
TEOMAS H.
Major General

1 Dmol - * The Judge Advocats General
Record of Trizl ) ‘
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DEPARTMENT OF THE ARWY
In the Office of The Judge Advocate General
Washington 25, D. C.

CSJAGN-CM 334541

UNITED STATES
Ve

‘Recruit DONALD C. WOODS
(RA 13261638), 82d Anti-
Tank Platoon, 82d Airborne
Division, Fort Bragg,
North Carolina.

N N Savss” Wt St N’ Sug? S’ Sast

14FrR1049
82D ATRBORNE LI VISION

Trial by G.C.M., convensed at

Fort Bragg, North Carolina, 3
December 1948. Dishonorable

discharge and confinement for
five (5) years. Fedsral Re-

formatory. '

HOLIING by the BOARD OF REVIEW
YOUNG, PITZER and STEVENS
Officers of the Judge Advocate General's Corps

1. The Board of Review has examined the record of trial in the
" case of the soldier named above, and submits this, its holding, to The
Judge Advocate Gegeral, under the provisions of Article of War 50g.

2. The accused was tried upon the following Charge and Specifi~

cation:

CHARGE: Violation of the 93rd Article of War.

Specification: In that Recruit Donald C. Woods, 82d Anti-
Tank Platoon, 82d Airborne Division, did, at Fort
Bragg, North Carolina, on or about 26 October 1948,
feloniously take, steal, and carry away ons wrist
watch, Elgin, value of more than $50.00, the pro-
‘perty of Private Emil F Krupp, 82d Airborne Military
Police Company, 82d Airborne Division, Fort Bragg,

North Carolina.

He pleaded not guilty to and was found guilty of the Charge and Specifi-
cation. Evidencs of three previous convictions was introduced. He was

sentenced to be dishonorably discharged the service, to forfeit all pay

and allowances dus or to becoms dus, and to be confined at hard labor
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for five years. The reviewing authority approved the sentence, desig-
nated the Federal Reformatory, Chillicothe, Ohio, as the place of
confinement, and forwarded the record of trial pursuant to Article

of War 50%.

3. The record of trial is legally sufficient to support the
findings of guilty, except as to the value of the property described -
in the Specification of ths Charge. The only matters requiring con-
sideration, therefore, are the legal sufficiency of the record of
trial to support the findings of guilty of the Specification of the
Charge as to valus, and the legality of the sentence. For this
reason only so much of the evidence in the record as is pertinent
to vidlue will be summarized.

4. The.Specification of which accused was found guilty alleges
the theft on or about 26 October 1948 of a wrist watch, value of more
than $50.00, the property of Private Emil F. Krupp. An Elgin DeLuxe -

- wrist watch reforred to as Prosecution's Exhibit No. 1 was marked
for identification. Private Krupp testified that he was able to
identify the watch (R. 6). The only evidence of valua contained in
the record of trial is the following testimony of Private Krupp:

*3. Whose watch is that?
A. Mine.

Q. When did you receive it?
A. It was in August, while I was at Jump school ab
Fort Benning.

Q. From whom did you receive it%-
A. My wife now - she was my fiancee at the time. .

Q. Do you know what value this watch has?

A. Yes, sir, the watch itself was seventy-five dollars,
plus a five-dollar tax and a new band which was twelve
dollars® (R. 7.

5. It is well established that, except as to distinctive articlss
~of Government issue, or other chattels, which because of their character
have readily determinable value, the value of personal property to be
considered in determining the authorized punishment for larceny is the
worth of the property in the open market at the time and place of the
offense (CM 330899, Garcia (1948); CM 217051, Barton et al,. 11 ER 193;
TM 27-255, par. 100b). Such value is properly established by the testi-
mony of some person, who by virtue of knowledge and experience knows
?hat ;.l)lat valus is (Cll 321970, Bouyea, 70 ER 430; CM 334305, Gholston,

1949
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The testimony of Private Krupp establishes only that he re-
ceived the watch in question sometime in August as a gift from his
then fiancee. Ths statement of value by Private Krupp has no pro-
bative valus for any purpose.

The fact that the waich was physically before the court does
not cure the deficiency in proof. The market value of such an article
is not a matter of fixed and common knowledge of which the  court would
be justified in taking judicial notice, and to permit the members of
the court, by inspection alone, to find such value would be to attri-
bute to them techmical and expert trade knowledge which it cannot be
legally assumed they possessed (CM 324747, Van Dyne et al, 73 BR 354;
CM 213952, Myer, 10 ER 296). Therefore, although under the provisions
of paragraph 149g, Manual for Courts-Martial, 1928, the court might
take Judicial notice that the watch was of some value, it was not
authorized to find a value in excess of $20.00. It follows that so
much of the finding of value of the stolen article as exceeds $20.00
cannot be sustained.

The maximum confinement authorized by paragraph 104¢, Manual
for Courts-Martial, 1928, for the offense of larceny of property of a
value of $20.00 or less is six months.

6. For the reasons stated above the Board of Review holds the
record of trial legally sufficient to support only so much of the
finding of guilty of ths Specification as to value as finds a value
not in excess of $20.00; legally sufficient to support the finding
of guilty of the Charge; and legally sufficient to support only so
much of the sentence as provides for dishonorable discharge, for-
feiture of all pay and allowances due or to become due, and confine-
ment at hard labor for six months in a place other than a United States
penitentiary, Federal reformatory or correctional institution.

J. A. G. C.

> J. A. G. c.

C:ifi;ﬂf721//" 442 zi J. A, G. Co
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CSJAGN-CM 334541 1st Ind

JAGC, Dept. of the Army, Washington 25; D. C.

T0: Commnanding General, 82D Airborne Division, Fort Bragg, North
Carolina.

1. In the case of Recruit Donald C. Woods (RA 13261638), 82d
Anti-Tank Platoon, 82d Alrborne Division, Fort Bragg, North Carolina,
I concur in the foregoing holding by the Board of Review. Under Article
of War '50e(3) this holding and my concurrence vacate so much of the
finding of guilty of the Specification of the Charge as involves a
finding of guilty of value in excess of $20.00, and vacate so much of
the sentence as is in excess of dishonorable discharge, forfeiture of
all pay and allowances due or to become due and confinement at hard
labor for six months in a place other than a United States penitentiary,
Federal reforratory or correctional institution. Under Articls of
War 50 you now have authority to order execution of the sentence
modified in accordance with this holding.

2. When copies of the published order in this case are for-
warded to this office, together with the record of trial, they should
be accompanied by the foregoing holding and this indorsement. For
convenience of reference please place the file number of the record
in brackets at the end of the published order, as follows:

(CM 334541).

1 Incl E OMAS H. GREEN
Record of trial Major General

The Judge Advocate General
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DEPARTEENT OF THE ARNY (191)
In the Office of The Judge Advocate General ’
‘W’&Shinéton 25’ D. Ce

CSJAGK = CM 534542
8 FF3 243
H:ADQUARTERS 82D AIRBORNE DIVISION

.

UNITED STATZES

Ve Trial by Ge.C.M., convened at Fort

Bragg, North Carolina, 14 December

Second Lieutenant JACK 1948, Dismissal,

EDWARD APPERSON (0-2035913),
824 Replacement Company, 824
Airborne Division, Fort Bragg,
North Carolina.

L N T W L L g e

QPINION OF THE BQARD OF REVIEW
SILVERS, SHULL and LANNING,
Officers of The Judge Advocate General's .Corps

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General and the Judicial Council.

2. The amccused was tried upon the following charges and specifica-
tionss ‘ - :

CHARGE It Violation of the 96th Article of Wiar.

Specification: In that Second Lieutenant Jack Edward )
Apperson, 82d Replacement Company, 82d Airborne Division,
was at Fort Bragg, North Carolina, on or about 1400 hours,
12 November 1948, drunk in station, to wit, the office of
the Assistant Chief of Staff, G—l, 82d Airborme Division,
Fort Bragg, North Carolina.

CEARGE II: Violation of the 95th Article of War. (Finding of
ot guilty.)

Specification: (Identical with that alleged under Specification
of Charge I.) (Finding of not guilty.)

Accused pleaded not guilty to both charges and their specifications. He
was found guilty of Charge I and its specification but not guilty of
Charge II and its specification. No evidence of any previous convio=-
tion was introduced. He was sentenced to be dismissed the service. The
reviewing authority approved the sentence and forwarded the record of
triel for action under Article of War 48. °

Sat* &
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3. Bvidence

For the Prosecution

By paragraph 20, Special Orders No. 216, Department of the Army,
dated 28 Qctober 1648, the accused, a reserve officer, was ordered to
extended active duty, effective 11 November 1548, and assigned to the
82nd Airborme Division at Fort Bragg, North Carolina. On 12 November
1948 at about 0845 hours, he reported to the affice of the Assistant
Chief of Staff, G-1, and was assigned to the S04th Air Regiment. Shortly
thereafter, it was learned that the accused had formerly served in that
regiment as an enlisted soldier. It being contrary to the Division's
policy to assign an officer to a unit in which he had formerly served
as an enlisted men, he was instruoted to return to the G-1 office for
reassignment. Accused complied with these instructions, having returnsd
to that office at about 1125 hours. DNothing unusual regarding the accused's
conduct or physical bearing was noticed at this time. He was told that
the G-l was not in his office, and was instructed to return at 1300 hours.
The accused returned to the office at 1350 hours where, according to Captain
Richard H. Kelly, the following occurreds :

“At about ten minutes to two, Lt. Apperson eppeared in front of
my desk in & hunched over position, wavering at the knees, his
face was flushed and his eyes all bloodshot, and he appeared to
have been drinking. He said something, but I couldn't distin-
guish what it was. I got up and stood in front of him, and
the smell of his breath almost knocked 'me over, the liquor smell
was so stronge I realized he had been drinking and in my opinion
he was intoxicated. #*## He had reached the degree of intoxication
Just short of where he would not be able to perambulate #***x He
had to be assisted in order to walk a fairly straight line. *»%
Yes, he did things like- leaving the davenport and sitting on one .
of the clerk's desks, picking up the telephone and trying to make
a call, then leaving the receiver off. Then he walked to the
latrine and vomitted. *#% I took Lt. Apperson by the arm and
asked him to come with me where I could guide him to the leather
davenport in the outer office. #x*

"After I had assisted Lt. Apperson to the davenport, where
I asked him to wait until I could talk to Colonel Taber, I re-
turned to the office of Colonel Teber and reported to him that
Lt. Apperson, who was to have come to him at one o'clock was /
now in a drunken condition. »*»

"Just as I had finished reporting to Colonel Taber about
Lt. Apperson's drunken condition. I had just finished making
that statement, when I heard a loud noise. He said, Colonel
Westmoreland, only very loud, so that anyone in the building
downstairs could hear it." (R 6-13)

-
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The Chief of Staff of the 82nd Airborme Division testified in part
as followss

G "I merely heard my name, Colonel Westmoreland; whereupon

. I turped around and sew Lt. Apperson standing immediately out-
side the door housing the G-l Section and Chief of Staff. #wx.

- Immediately on observing the accused, I saw that he was not in
a normal state because of his posture which was slouched, and
because of his clothing, which was in a state of disorder. - His
eyes which were bloodshot and starey and his speech, which was
thick. On sapproaching I could smell alcohol on his breath. #*%%
Without question, he was in my opinion, .drunk. #*#" (R 18-19)

Colonel Westmoreland directed Captain Kelly to remove accused's insignia
‘of rank, which was accomplished. He stated further that accused was not -
disrespectful, but that he was so intoxicated he was obnoxious (R 19).

First L1eutenant Lory McCullough, 82nd Replacement Company, 82nd _
Airborne Division, testified in regard to the accused's condition, as
followss "“When he reported back at 1350 hours, his speech was blurred
end his uniform was untidy and there was a strong odor of llquor on his
breath %%, I would say he was drunk" (R 15).

The Provost Marshal took the accused to the dispensary for an examinge '
tion, after which he was taken to one of the bachelor offlcers' quarters -
(R 12).

Fbr ths Defense

Prlvate Albert Copeland, assigned to duty in the Bachelor Officers®
Quarters, testified that he saw the accused at some time between 1130
and 1200 hours in the Bachelor Officers! Quarters, at which time he
noticed nothing unusual about his demeanor. He stated further that
after he returned from “chow" in the afternoon he began playing ping
pong with the accused end they continued "until about ome o'clock that
night." Upon cross-examination by the prosecution, this witness testi-
fied he did not remember if he saw the accused between 1400 end 1915
hours (R 20-23) :

Privete William I. Skinner, also assigned to duty in the Bachelor
Officers! Quarters, testified that he noticed nothing unusual about the
accused when he first sew him between 1130 and 1200 hours in the Bachelor
Officers' Quarters, and that he saw the accused playing ping pong during
the afternoon with Private Copeland, at which time he did not appear to
be drunk. Upon oross-examination this witness testified that he did not
recall what time it was in the afternoon when he sew accused and Copeland

pPlaying ping pong (R 23-26).

After having been advised of his rights as a witness, accused elected
to remain silent (R 26). - . .
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4, Discussion i

The specifications under Article of War 95 and 96 herein are identical
and cover the same aot or transaction. But the action of the court in ac-
quitting accused of such aot alleged as a violation of Article. of War 95
does not impugn its finding of guilty thereof in violation of Article of
War 96. Offenses under Article of War 95 and 96 are separate and distinct
although such offenses may stem from the same act (cM 191990, Brady, 1 BR
3283 CM 281663, Hindmarch, 22 BR (ETO) 223,229).

The evidence shows that when accused appeared at the office of the
Assistant Chief of Staff, G-1, on the afterncon of 12 November 1948 his
eyes were bloodshot, face flushed, and his speech incoherent., lis breath
contained a strong odor of liquor, and, although his manner was not dis-
respoctful, he was boisterous and his manner was otherwise contrary
to proper office decorum.

Any intoxication which is  sufficient sensibly to impair the rational
and full exercise of the mental and physical faculties is drunkenness under
the military law (MCM, . 1928, p 1603 CM 194563, Ondriok, 2 BR 161,167),

The Board of Review is, therefore, of the opinion that the proof
establishes to the exclusion of any reasonable doubt that the acoused
was drunk at the time and place alleged. )

5. Department of the Army records show that the accused is 26
years of age. IHe had four years of enlisted service and was commissioned
a second lieutenant of Infantry on 25 January 1945, served as a platoon
leader in three campaigns, and was relieved from active duty on 3 Dec-
ember 1945. ~He later reenlisted and served as a master sergeant for
18 months prior to beilng called to active duty as a reserve officer.

6. The court was legally constituted end had jurisdiction over the
acocused and of the offense. No errors injuriously affecting the substan=-
tial rights of the accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence and to warrant con=-
firmation of the sentence. Dismissal is authorized upon conviction of
a violation of Article of War 96, '

“/ % - o JiAsCCs
Q%Z&M*.J.A.G.c.
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate Genersl

. THE JUDICIAL COUNCIL

Brannon, Young, and Connally
Officors of The Judge Advocate General's Corps

In the forégoing case of Second Lieu-
tenant Jack Edward Apperson (0;-2035913)"
82d Roplacement Company, 824 Airborne
Division, Fort Bragg, North Carolina, the

. sentence is confirmed but commited to a
reprizand and forfelture of $150.00 of
accused?s pay. As thi:s cﬁnﬁnubed the sen-
tence will be carried intp emcttion upon
‘the .lconcurrence of The Judge Advocats -

Genar&l . ;

%‘W

Rdward H. Im@(ol/./ JAGC wmian P. ,@col., JAGC

, : ‘Brnest M. Brannon, Brig. Gen., JAGC
28 Febmary 1949 . ~ Chairman. 1
. CM 3345)2 I. concur in the fo}z‘egoing action.
W |
Major Genaral .

The Jnage Ldvoeato General’ a ———

uw...!. \W\ Do (603 23] kpri 20, 1509).
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: DEFARTITRIT OF THE ARMY
In the Office of The Judge Advocate General " o
'Washington 25, D, C, MAR 101949
CSTAGK - CYf 334570 S » ' : ‘
UNITED ST ATES " 11gh ATRBORNE DIVISION
v. I IRRI? Y

Trial by G.C.M, convened at Camp
Crawford, Hokkaido, Japen, 17
December 1948. Death by hanging. .~

Private ALBERT A, MORALES
(RA 19243286) Detachment
408th Airborne Quartermaster
. Company, -11th Airborne
Division, APO 468

Opinion of the Board of Revie{v
SILVERS, SHULL and LANNING
Officers of The Judge Advocats General's Corps ,

---'_-——‘-a-,----—--'

1. The record of trial in the oase of the soldier named above
has been examined by the Board of Review and the Board submita. this,
its opinion, through the Judicial Council to The Judge Ldvooe.te Genere.l.

"The accused wa.s tried upon the following charge and apecifioa.tions
CHARGE: Violation of the 92d Article of War. = |

Specificaticm: In that Priva.te Albert A, Morsles, .-
Detachment 408th Airborne Quartermaster Compeny, 1lth Airbome
Division, APO 468, did, at Sapporo, Hokkaido, Japan, on or
about 18 October 1948, with malice aforethought, willfully,
deliberately, fefon:.ously, unlewfully, end with premeditation
kill one Hideo Kobayashi,.Japenese National, & human being by
kicking him on the body and strik:ing him on the body with his

. Pists, : ) S . .

He pl‘eaded.not’ guilty to and was ‘found guilty of the Charge and its
specification. ‘- Evidence of one previous conviction by Summary Courts-
- Martial was introduced. All the members present at the time the vote
was teken concurring, he was sentenced-"To be hanged by the neck wmtil
dee.d" The reviewing authority approved the sentence and fomrded the
record of trial’ pursuant to the provisions of Article of War 503.

3. Evidence:
For the Prosecuticm o

K During the times hereinafter mentioned the a.ccused had
harge of. the

Zc bar at the Sapporo (Japam) Enlisted Men's Club, under thé.
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supervision of Sergeant William P. Archulete, the club manager.:
Hideo Kobayashi (the alleged murder victim), a Japanese civilian about
fifty (50) years of age, was employed as & laborer at the Club (R 7,30).
Hiromitsu Ota, an interpreter also employed at the club, testified that
at about 0200 hours oa the morning of 18 October 1948, he and other
Japanese employees, including Hideo Kobayashi were in the basement of
the olub drinking beer when the accused came into the room and gave one
or more cans of beer to Kobayashi insisting that he drink the beer. Ota
asserted that “Kobayashi is not a drinker and he refused at which time
the acoused beat Kobayashi with his fist". After being struck several
blows on the head, kobayashi fell to the floor whereupon accused began
kicking him in the face with his boots. Accused stated that if any of
the other Yapanese interfered he would "bust" tneir noses. While
Kobayashi was prone upon the floor Ota lifted his head axrd told him in
accused's presence to at least make bselieve that he was drinking the
beer or he would "get beat up more by the accused.” The viotim made
no response at any time while accused continued to kick him. Ota saw
accused kick Kobayashi in the face and head "over ten times" and observed
blocd “oozing™ from the victim's face. The "bzating" lasted approximately
one and one-half hours after which time the "MP's” arrived at the scene,
On cross-examination Ota admitted signing a statement wherein it was
said that “obayashi was a drinker and was bocoming drunk at the time
accused entered thé room. Witness asserted that this statement was.
true and he had not intended to testify that Kobayashi did not drink.
He believed the victim to have been drunk at the time of the beating
because he would not answer when being questioned (R 18-22),

. Kozaburo Sugita, a room boy at the club for more then two years prior
to the tiwe in question was in the baseuent of the club at about midnight.
* of 17 Uctober 1948 end for some time thereafter. He stated that accused
entered the room and gave Kobayashi a-can of beer "but it looked as though
e (Kobeyashi) nad been drinking elready pr1or to drinking in the basement,
8o it didn't look as though he wanted to drink". Kobayashi drank the
"first ocan of bser given him by accused but slid o the floor and sat
against the wall., He refuscd to drink the next oan of beer offered:to
him, Aoccused thereupon "punched 