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SCOPE

A study of the changed rights and obligations of the occu-
pying forces, the local population, and nationals of neutral
countries under the "Geneva Convention Relative to the Protection

of Civilian Persohs in Time of War of August 12, 1949.%
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CHAPTER 1

INTRODUCTION AND BACKGROUND

1. Preliminary Considerations

The law of belligerent occupation is but a small segment of
that branch of International Law generally referred to as the Law
of War. As is true of International Law in general, much bf the
Law of War has never been incorporated in any tfeaty or convention
to which the United States is signatory, but is based won the
practices and usages of war which have gradually ripened into
recognized customs with which belligerents are bound to comply.l
There is no single document that may be referred to as the source
of even a substantial part of the Law of War. The developmént of
this branch of International Law has had a long history during
which a great many traditional and customary rules have sprung up
and been more or less followed, to be transformed in due course
into the written law of nations through a systea of law-making
treaties, Beginning sometime during the latter half of the nine-
teenth century, international conventions representing most of the
civilized nations of the world have been convened from time to
tine to dfaw up and codify thnose rules that it can then be

generally agreed constitute the accepted standard of conduct among

- 1See 15 LRTWC 5, par. 1, "Customs and Practices Accepted by
Civilized Nations Generally". Material and cases cited from the
Law Reports of Trials of War Criminals, Selected and Prepared by
the United Nations War Crimes Commission, published by His Majesty!'s
Statlonery Office, London, will be cited as "LRTWC".




Vcivilized nations based upon the laws of humanity and the dictates
of the public conscience. But it would be a mistake to treat
these treaties merely as agreements between the various signatory
nations, since thelr true force 1s based upon their derivation
froum the general consensus of the civilized nations of the world.2
Accordingly, before we take a closer look at the immediate topic
with which we are to be concerned, it may help us to arrive at a
clearer appreciation of the law of belligerent occupation to
first consider the relationship between war itself and Inter-
national Law, and to consider briefly those basic forces which
thfough their continuous interplay and reaction one upon the
other shape and reshape the particulars of the Law of War. Then,
by taking a cursory glimpse at the historical development of the
more iﬁportant law-making treaties which are tae foundationg of
the Law of War, we will be in a position to examine more closely
the most recent post-World War II develOpment, the four Geneva
Conventions of August 12, 1949,3 and in particular the Geneva
Convention of 1949 Relatlive to the Protection of Civilian Persons
in Time of War,

2. ¥ar and ]ntgrggt;ogaL Lavw

War is a condition, a fact recognized by International Lawz,
and to some extent regulated by it. Although the outbreai of

2See 15 LRTWC, p. xii. . )

3For the text of these four Conventions, see Department of the
Army Pamphlet Yo. 20-150, October, 1950. ~Although these conven-
tlons have not yet been ratified ﬁy the United S%ates, it is under-

stood this is but a question of time.
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arned conflicts between private citizens is proscribed by Munigi-
.pal Law, and a violation of that prohibition will be enforced by
the power and authority of the State, there is no central authority
above the soverelgn States of the international community able

to enforce a similar proscription of International Law. In

fact, prior to the General Treaty for the Renunciation of War,
variously referred to as the Pact of Paris or the Kellogg-Briand
Pact, of August 27, 1929,4 it was generally contended that the
institution of war was a legitimate means of self-help for giving
effect to rights claimed under International Law, and contradicto-
rily, a legitimate means of changing rights based on existing
International Law where the absence of an international legisla-
ture made it necessary to adapt the law to_changed conditions.
Furthefmore, and quite,épart from these contentions, war waé
generally recognizedlas a legltimate and legal means by which

one State might seek to gain political, econoﬁic, or other advan-
tage over another. War was considered a natural function of the
State and a prerogative of uncontrolled sovereignty. As a natural
consequence of this state of International Law, many have viewed
war and law as mutually inconsistent. It is submitted that this
view tends to place too much emphasis upon the weakness of Inter-

national Law as a system of enforceagble law, and ignores that body

of law which has arisen out of the customs and usages of war,
including treaty and conventional rules, which the iInternational
community has adopted for the regulation and conduct of war.

4u6 Stat. 2343.



However, without regard to the merits of these earlier contentions, d
'any theoretical objection to International Law as a true system
of law based upon the legality of war can no longer be ﬁaintained,
since all the civilized nations of the world by adoption of the
Pact of Paris have renounced the legal right to resort to war

except in legitimate self--defense.5

3. The Lew of War

a. A Definition
In recognition of the inability of the international

corunity as presently organized to prevent resort to war, Inter-
national Law accepts the outbreak of hostilities as a state of
affairs which it nevertheless seeks to regulate in accordance with
certain generally accepted principles. Thus,‘whether_or not there
shall eventually be developed an effective system to enforce the
proscription of agegressive war contained in the Pact of Paris,
there is in existence as a definitive part of the whole body of
International Law a body of rules and regulations usually referred}
to as the Law of War, with which belligerents have customarily,

or by special treaty or convention, agreed to comply should war

6

break out between them.

b. The Principles of Humanity and Chivalrw

In ancient times, and throughout the Middle Ages,

war was viewed as a contention between the entire populations of

52 Oppenheim, International Law (7th Ed., Lauterpacht, 1952),
Secs. 52fe, 521, 53, 54. Hereafter, references to this treatise

will be by sections, cited as "Lauterpacht, Sec. ___.
Lauterpacht, Secs. 53, 54.



the belligerent States. In time of war, every man, woman, and
child of the enemy could be killed or enslaved as it might please
the captor. Prisoners of war could be killed, butchered, or of-
fered as sacrifices to the gods. If spared, they were as a rule
naede slaves, and only exceptionally liberated. According to
Lieber's "Instructions for the Government of Armies of the United
States in the Field", issued in 1863;7
"The almost universal rule in remote times was,
and continues to be with barbarous armies, that the
private individual of the hostile country is destined
to suffer every privation of liberty and protection,
and every disruption of family ties. Protection was,
and still 1is with uncivilized people, the exception.®
Only gwradually, and toward the end of the Migdle Ages, was the
savage cruelty of antiquity moderated through the influénce of
Christianity and a growing concept of chivalry.> Although the
concept of war as a violent struggle between two States having as
its purpose the ovér?bwefiﬁg of?%heléﬁéﬁy Justifying the use of
whatever force and violence might be regquired to that end remained
unaltered, it generally came'to:bé recognized that_there:were
limits, dlctated by fundamental standards of humanity, both as to
the kinds and as to the degrees of vio}énce that ought to be per-
vmissible. It is now accepted as a cornerstone of the Law of War
that the use of violence in kind or degree not réquired for
military success is criminal and deserves to be punished as such.
7vInstructions for the Government of Armies of the United States
In the ?ield", prepared by Francis Lieber, LLD, issued as General
Orders No. 100, War Department, Adjutant Generalls Office, April

24, 1863, Sec. 24. Hereafter, references +o these I ' \
be clted by sections, as "Lieﬁer, Sec.. 4 e Instructions wil

>



ihe purpose of war i1s not hampered by showing humane considera-
tion to the sick and wounded, to prisoners of war, and to non-
combatants. In addition, .as a matter of chivalry, it is now

agreed to be a breach of honor and mutual self-respect to employ
arms that uselessly aggravate suffering, to refuse quarter, to

slay those in the attitude of surremder, to violate a flag of truce,
to employ assassins, or to use other means of calculated perfidy.8

c. Ihe Principle of Individual Responsibility

: v
Prior to World War II, a minority of writers

maintained that the individual, having no locus standi before an

international tribunal, only States might be held responsible for
violations of International Law. The only express provisions of
Hague Convention No. IV of 1907, and its annexed Regulations, with
respect to its violation were those in Article 3 for the payment
by States of compensation, each State belng responsible for the
acts of members of its armed forces. In a developed system of
law, the capacity of having duties is oorrelated to the capacity
of having rights. But in a more primitive phase of‘sooial and
legal evolution, we find the slave who was subject to duties but
in large part without rights. International Law is for the most
part but emerging from a comparatively similar primitive stage.9
However, though International Law has not proceeded very far toward
granting direct rights to individuals, there is a growing opposi-
tion to the traditional concept that only States may be the subjects

8Lauterpacht, Secs. 57, 67.

9Koessler, Ame Yar Crimes Trials in Burope, 39 Georgetown
Law Review 81, 82 §l950§.



of the law of nations. Regardless of the incapaclty of the

‘individual to enforce his rights before an international tribunal,

the war crimes trials following World War II have made i1t abundantly

clear that the individual soldier or civilian is himself criminally
responsible for a violation of the Law of War, irrespective of

any overall responsibility of his government. In May 1953, when
British and American experts met in Cambridge, EFngland, to con-
sider revision of their respectivé manuals in the Law of War for
issue to their armed forces, there was agreement that the Law of
War is binding not only upon States as such but also upon individ-
uals, whether government officials, membgrs of the armed forces,

or private citizens.lo If this were not so, the restraints of the
Law of War could not be made effective. Lord Wright of Durley,

in his Foreword to Volume 15, Law Reports of Trials of War

Criminals, observes: 1l

"I ought earlier to have observed that the princi-
ple of indlvidual responsibility has until recently
been regarded as heresy in some quarters, instead of
being something which was obviously essential to any
system of penal law, It has often been noted that the
Hague Conventions do not contain any reference to person-
al responsibility in respect of war crimes, but all the
same, as was pointed out by the Supreme Court of the
United States, offenders against the laws of war have
been punished. The principle of individual responsibil-
ity is a necessary condition of the establishment of a
system of law; what the law does is to define that re-
sponsibility. It is not content with the formulation
of moral rules. It postulates personal sanctions. The

. Hague Convention, though it speaks of the responsibility
of nations to make compensation for breaches of the

l?Report of the Cambridge Conference on the Revision of the Law
of ¥ar, May 1953, Annex V, Point I, par. 1.
1135 LRTVC, pp. xv-xvi.

L
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"Regulations, does not mention the personal responsi-
bility of those gullty of breaches, but the same answer
applies to such an objJection, and that is that the
punishment of war criminals for breach of the rules of
war has been recognized by the practice of nations and
is part of the traditional law. For that, I may again
refer to the decisions of the Supreme Court of the
United States. *¥* Of course, I need not observe that
that principle runs right through the series of trials
which are reported in these volumesg.3s¢%n

d. The Doctrine of Nilitary Necessity

Through the centuries, the whole course of the

development of the Law of War has been one of constant inter-

reaction between the principles of humanity and chivalry with the
requirements of military necessity. Thus it is stated in Field

Manual 27-10, "Rules of Land Warfare", published by the United

States War Department in October, 1940;12 -

. "The principle of military necessity (is a basic . L ¥
principle of the law of war) under which, subject to \’
the principles of humanity and chivalry, a belligerent /-
is Justified in applying any amount and any kind of

force to compel the complete submission of the enemy

with the least possible expenditure of time, life, and

non ey“/c*% ]

As Lieber observed in the 1863 version of this Manual:13

"Military necessity, as understood by modern
civilized nations, consists in the necessity of those
measures which are indispensable for securing the ends
of the war, and which are lawful according to the modern

law and usages of war."
Lieber also notes at two other points that "To save the country

is paramount to all other considerations® and "The more vigorously

wars are pursued, the better it is for humanity. Sharp wars are

gpar. 4a, Fli 27-10, 1 October 1940.
Lieber, Sec. 1j.



vbrief."14 vhile theée principles commend themselves to the prac-
Atical nmilitary mind, it is through the indiscriminate application
of the justification of military necessity that most violations
of the law of war arise.f There is an ancient German proverb,
nKriegsraeson geht vor Kriegsmanier" (necessity in war overrules
the manner of warfare), long urged by many German writers as a
valid exception to any of the laws of war whenever such a viola-
tion would alone offer a means of escape from extreme peril, or
assure success in overpowering the enemy. The acceptance of

this doctrine would endanger the basic foundations of theALaw of
War. This idea has been consistently rejected by most writers in
the field. The concept had its origin in times when the Law of
War was less definitively expressed than is the case today, when
war was regulated, if it was regulated at all, by mere usage and
custom. Today, when the Law of War is to a much greater extent
contained in treaty and convention, it is generally agreed that the
rules and regulations contained in written and solemn covenants

may be overruled by military necessity only when the rule itself
expressly so provides.l5 The various war crime tribunals following )
World War II have consistently adhered to this interpretation,
holding that applicable provisions of the Hague Regulations and
Geneva Conventions then in force were framed with due regard to )
military necessity and unless qualified by express reference

thereto were to be regarded as being enforceable without regard

l4iLieber, Secs. 5, 29.
“Lauterpacht, Sec. 69,
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to military necessity.'® There can be little.doubt that tne
‘Geneva Conventions of 1949 carried this principle;forward. At
the conference of British and American experts at Cambridge in

1953, referred to“above, it was agreed that:17
"The rules of international law are superior to
military necessity of even the most urgent nature ex-
cept when provisions of law specifically provide to
the contrary."
The conferees agreed that this was one of the most significant
conclusions of the Nurnberg and Tokyo tribunals.}s_ﬁnd that its
unqualifieq acceptahce is of paramount importance in order to
safeguard the effectiveness of the Law of War.
e. TIhe Problem of Reprisals
Despite this binding character of_ the modern
Law of War, there remains the danger, clearly revealed in two
Yorld Wars,_thatqthrough the subterfuge of reprisals there ﬁay be
wholesale and cynical violations. The arbitrariness with which
either side, in the absence of some express conventional prohibi-
tion of their use, may resort to reprisals in response to a real

or alleged act of illegitimate warfare usually results in a partial

or total breakdovm in observance of the Law of War. Although a
recxless enenmy often leaves his opponent no other means of pre-
venting the repetition of barbarous outrage, unjust or inconsider-

ate retaliation removes the belligerents farther and faerther from

1615 LRTWC 175, par. 7, "Military Necessity".
17Report of the Cambridee Conference on the Revision of the Law
of War, May 1953, Annex V, Point I, par. 4.
Nazi Conspiracy and Agsression, Opinion and Judzment (1947) 52;
Official Transcrint of the Judsment of the International Militery
Tribunals for the Far Bast (1948) pp. 24-29.

10
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the mitigating rules of the Law of War, and by rapid steps leads
.them nearer to the internecine war of savages. In facﬁ, the
events of both ¥World Wars have indicated that most acts of ille-
gitimate warfare, if admitted at all, are clalmed to be justified
as measures of reprisal.19 Perhaps a growing recognition that
reprisals as a means of securing legitimate warfare have proven
to be self-defeating accounts for the paucity of war crimes
trials arising out of the second World War concerned with illegal
metheds of conducting hostilities.20 In perhaps the only import-
ent case of this character, that of thé trial of Admiral Doenitz
for the war érime of unrestricted submarine warfare, the court
did not impose sentence upon him in view of the establishment by
both the United States, in the Pacific, and Britain, in the
Skagerrak, of so-called "operational zones" within which enémy
merchant shipping was sunk on sight.21 The recent law on reprisals
has dealt largely with those taken against prisoners of war énd
the irhabitants of. occupied territory. Although in the Hoétage§
Trial it was held that, subject to a number of conditions, the
killing of reprisal victims or hostages in order to guarantee the
peaceful conduct in the -future of the population of occupied T
territories was legal, Article 33 of the Geneva Conventionjof
1949 Relative to the Protection of Civilian Persons in Timé of
War now forbids reprisals against protected-persons.22 Similarly,
19Lauterpécht, Secs. 247-250.

2015 LRIWC 177, par. 9, "The Plea of Legitimate Reprisals".

2lSee Nazl Consplracy and Aggression, Opinion and Judement
(1937) 138-1.0.
228ee & LRTVC 77-88.

11
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both the Geneva Convention of 1929 and that of 1949 dealing with
.prisoners of war prohlbit reprisals against such personnel, The
British and American experts who met in Cambridge in 1953, of
whon rention has previously been méde, concluded that:23
"Reprisals should be employed only if punishment

of the offenders and protests to the enemy have failed

to bring an end to the enemy's unlawful conduct and

that consideraticn should be given to whether, in the

particular circumstances, strict adherence to the law

of war may be more efficacious than reprissls in secur-
ing the enemy's compliance with law."

f. The Changing Technology of War
(1) The Expepnding Theater of War

It has been noted above that in ancient times
war was regarded as a contention between the entire populations
of belligerent States, but that at some time following the
l{iddle Ages, with the rise of the age of chivalry, war came to be
regarded primarily as a contest between the armed forces of the |
belligerents. During this period, it became customary to respect
the life, liberty, and private property of the non-combatant
population provided they remained. peaceful and unobstructive.
During the latter part of the nineteenth century, it was generally
raintained on the European continent that war was a relationship
of enmity only between States, and that the subjects of belligerent
powers were enemies only as soldlers and not as private citizens.
Although so extreme a view was never shared by Britain and the

United States, technological advances in the science and praclice

23Report of the Cambridge Conference on the Revision of the Law
of War, May 1953, Annex I, par. 24.

12
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of warfare since Vorld War I have rendered the basis for the
distinction obsolete. The requirements of modern war have so
greatly expanded both the number of combatants conscripted into
the armed forces as well as the number of non-combatants engaged
in war production that to a considerable extent the entire

adult population becomes engaged in the prosecution of the war.,

As a direct consequence, a belligerent State's economy is rendered
puch more vulnerable to modern measures of economic warfare, ex-
posing everyone to many of the hardships and privations of war.

In a totalitarian regime, where the lives and property of every
indivicual are rigidly controlled by the State in both peace and
war, the distinction between a nation's armed forces and its
civilians is largely artificial.?4 With the development of aerial
warfaré, it is now accepted as legitimate to bomd factories;
bridges, rail lines, comrunications, and other resources vital to
military operations or preparations, although far behind the lines
of actual combat. With the arrival of the atomic age, the massive
Qestructlve radius of the hydrogen bomb, and the extreme vulnera-
bility of the civilian population to attack, particularly when in
the vicinity of a legitimate military target, the distinction be-
tween combatants and non-combatants has become a distinction with-
out a difference. Thus the International Committee of the Red

Cross, in reporting on its activities éuring the Second World Wer,
points out:25

<4Lauterpacht Secs. 57, 57a.

Report of the International Committee of the Red Cross, 1 -
1947, Vol. I, pp. 13-1/. 737
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"In the first World War it had already become
apparent that the protection which international law
afforded civilian populations subjected to enemy occu-
pation or otherwise directly affected by acts of war
was still wholly inadequate. The evolution in methoés
of warfare, the enlisting of the nations' total eco-
nomic forces in the war effort, and the excesses of
occupation authorities during the recent War, increased
the dangers_to which civilians are exposed, by placing
them in no less peril than members of the fighting
forces at the front."

(2) The nevelopment of New Weapons

No doubt this increased exposure of the
civilian populace to the direct lmpact of violence in war has in-
tensified the current debates as to the legality of several newly
developed weapons. Airpower, plus the impending perfection of
gulded missles for long-range delivery, increases the importance
of clarlification of the legal status of several new armaments,
Histor& indicates that every new weapon is initially challeﬁged
as a violation of the Law of War. But in the usuél course df
events, as the passage of time permits a readjustment in offensive
and defensive armament to meet the potentialities of the new
device, these fears subside. If the new weapon is accepted, it
will begin to be discussed largely in terms of disarmament by
politicians and in terms of tactical doctrine by the military.

If the internaﬁional community is generally convinced thatits use fl
Involves unneceséary injury or suffering, this will be exemplified! G

L";‘
)

by the practice of States in refraining from its use. As a 2
. [V i
practical matter, a new weapon may also fall into such disuse not ~

L ¥

SO0 rmch as a consequence of humenitarian forebearance but in

appreciation of the consequences of retaliation. Thus President
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Roosevelt announced in 1943 that gas would not be used by the

United States unless it was first employed by our enemies.
position of the ynited States on gas and bacteriological warfare
is somewhat equivocal in view of the failure of the United States
Senate to give its advice and consent to the Geneva Protocol of
June 17, 1925, "for the prohibition of the use in war of asphyxi-
ating, poisonous, or other gasses, and of bacteriological rethods
of warfare". Despite the lack of conventicnal provisions binding
on the United States expressly declaring them illegal, these meth-
ods of warfare probably violate the customary law of war, except
as reprisal in kind.?! On the other hand, most of the major
powers are virtually committed in an operational sense to the use
of atomic weapons in any major future war. Until\a practical
means 6f internétional control 1s devised, the use of an exélosive
atomic weapon, even though of tremendous destructive potential,

is not for that reason alone 2 violatlion of the Law of War. It
has been suggested, however, that an atomic device employingvonly

radiation would violate the proscription of polson or poisoned

weapons.28 "hether the blast and burn effect of an atomic: explo-

sion would be 1llegal in a given instance would seem to depend
upon the nature of the target and the*nécessity for its use. The
use of other incendiaries by the United States in Korea, such as

tracer ammunition, flame throwers, and'napalm, has been severely

261 Department of State Bulletin 507 (1
27SPIGH 1945/164, 11 Jan. 195. (SQQ(*,?-{@*%'

Lauterpacht, Sec. 116a.
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criticized by the British press on the ground that they cause un-
necessary suffering.29 The United States has consistently maintained
that such weapons may be used on targets rejquiring their use, but
may not be employed in such a way as to cause unnecessary suffering.
Thus the wanton use of'tracer amnunition against personnel mignt

be illegal, while 1ts use against planes and tanks would be

proper. As we have noted above, the doctrine of mnilitary neéessity'
will not justify the vioiation 6flan express prohibition.contained
in the Law of VWVar, unless the rule expressly so provides. But

here the test itself is as to "unnecessary sufferingth.

L. The Law of Belligerent Occupation

a. PBarly Development

Thus far, by way of background, we have considered a
few>general principles of International Law and the Law of War.
But it is our particular purpose to examine the Geneva Convention
of 1949 Relative to the Protection of Civilian Persons in Time of
War to determine what changes have been made by it in the law of
belligerent occupation, and in particular in the rights and obliga-~
tions of the occupying forces, the local population, and nationals
of neutral countries, in occupied territory. To do this, by way
of additional background, we should briefly examine the course of
development of the law of belligerent occupation prior to 1949, and
for added clarity, distinguish those situations that are closely
axin .to belligerent occupation but not actually subject to the
same rules and regulations of the Law of War.

29See The Spectator, 18 July 1952, p. 89; The Times (London),
July 1952,
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Even thoﬁgh the occupation of the whole or even a part of the
enemy's territory is to realize a most important aim of war, there
is perhaps no segment of the Law of War in vhich more progress has
been made toward the uniform acceptance and application of humani-
tarian standards. This may be due to the simple fact that in an
occupation there is more time to consider long range objectives
and policies, free from the immediate pressure of military»necessi—’
ty arising from combat conditions. Al though by reason of occupa-
tion of the enemy's territory the Occupying Pdwer is enabled to
use the enemy'!s resources for military purposes, and he may hold )
the enemy's territory for the time belng as an effective means of
securing peace terms to his satisfaction, enlightened appreciation
of the sbciological, economic, and politiéal problems of readjust- )
ment of the civil population to post-war conditions has led‘to an
increasingly moderate concept of the proper objectives of 5ellig~
erent occupation. )

In ancient times, enemy territory and all persons and property
therein were'considered‘to belong absolutely to the Occupying
Power,.and accordingly they could be disposed of as that Power ’
might see fit., Genersal devastation was permissible, both public
and private property could be appropriated without compensation
of any sort, and the inhabitants might be killed, enslaved, and
carried off into captivity; It was customary to require the entire
populace to swear allegiance to the conqueror, and to force all
able-bodied inhabitants to serve in his armed forces. For examnple, h

in the Seven Years War, Frederick II of Prussia forced thousands
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of recruits from occupied Saxony into his armies. Even before
the outcome of a war was decided, it was considered pefmissible
for the Occupying Power to cede occupied territory to a thirgd
state, or otherwise exercise complete sovereignty over it. Thus
Denmark, during the Northern War in 1715, sold the occupied
Swedish territories of Bremen and Verden to Hanover. As we shall
see, under modern rules of belligerent occupation, each of these
aﬁts is strictly proscribed.

During the latter half of the eighteenth century, however,
there gradually came to be recognized a distinction between the |
temporary military occupation of territory and its real acquisi-
tion through conquest and subjugation. But it was not until 1844,
when Heffter published his treatise, "Das Furopaische Volkerrecht
der Geéenwort", thét the full consequences of the acceptancé of
such a distinction were clearly delineated as a part of the theory

30 At the end

and practice of the law of belligerent occupation.
of the nineteenth century, at the First Hégue Peace Conference in
1899, the Hagﬁe Regulations, attached to the Convention of July

29, 1899 With Respect to the Laws and Customs of War on Land, re-
vised and replaced by the similar provisions of the Hague Regula-
tions annexed to the IVth Hague Convention of October 18, 1907
Respecting the Laws and Customs of War on Land adopted at the Second
Hague Peace Conference in 1907, were adopted. The principles

~enactad as Sectlon III of tne Hague Regulations (Articles 42-56) -

filitary Authority Over the Territory of the Hostile State, even

3OLauterpacht, Sec. 166.
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today constitute the universally accepted foundation of the modern
‘law of belligerent occupation. However, World War ITY demonstrated
the inadequacy of the brief, and frequently ambiguous, text of
the Hague Regulations to cope with the lawlessness and cruelties
of the Axis practice of belligerent occupation. This led to the
adoption of the Geneva Convention of 1949 Relative to the Protec-
tion of Civilian Persons in Time of War, to supplement, amplify,
and make more precise the principles first contained in the Hague

Regulations.31

b. Belligerent Occupation Distinsuished from
.Subjugation or Conguest

Since the major part of the remainder of this
pa?er is devoted to a detailed cbmparison of the provisions of
the Hague Regulations witnh those of the Geneva Civilians Convention,'
to determine the extent of the changes effected by the latter in
the law of belligerent occupation, it is appropriate at this point
to do no more than indicate the fundamental principles upon which
these two Conventions proceed. Thus, in the words of Lauterpacht:32

"The principle underlying these modern rules is
that, although the occupant In no wise acquires sover-
eignty over such territory through the mere fact of
having occupled it, he actually exercises for the time
being military authority over it. As he thereby pre-
vents the legitimate soverelgn from exercising his
authority, and claims obedience for himself from the
inhabitants, he must administer the country, not only
in the interest of his own military advantage, but also,
at any rate so far as possible, for the public benefit

" of the inhabitants. Thus International Law not only

gives rights to an occupant, but also imposes dutiles
upon him."

Lauterpacht, Sec. 166

%éLauterpacht, Secs. 172a, 172b.
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¥While belligerent occupation is thus essentially provisional, and
does not vest soverelgnty in the Occupyiﬁg Power, subjugation or
conquest implies a transfer of sovereignty which generally takes

the form of annexation and 1s normally effected by a treaty of

peace. Subjugation takes place only when the armed contention

ceases as a result of a belligerent acquiring effective possession
of enemy territory, annihilating the forces of the enenmy, and mani-

| festing an intention to annex the territory - that is an intention

to hold it perménently. Of course, belligerent occupation as such
then ceases. However, even though the invaded sovereign is driven
from the whole of his territory, and no matter how poor his

proépects of expelling the invader may be, so long as he is still

in the field and the armed contention continues, even thougb it

be by allies of the Occupled Power with the aid of only nominal
contingents of the troops of the Occupied Power, subjugation has

not occurred. Until hostilities cease, it is unlawful for an A
Occupying Power to annex occupied territory or to create a new (;i,
state therein.33 |

¢c. Belligerent Occunation Distinguished from Invasion

Although anything short of complete subjugation will
not transfer sovereignty, nevertheless the Occupying Power has
certain rights and duties with respect to occupied territory and
its population premised upon his temporary wmilitary control of the
area. Hence it is essential to determine precisely when a given
area is to be considered occupied. Occupation is a question of

33JAGS Text No. 11, "Belligerent Occupation®, pp. 27-29.
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fact. Territory is occupied when the Occupying Power is in fact
‘exercising authority over the area to the exclusion of the legiti-
mate government. Organized resistance must have been overcome
and the Occupying Power must have actually established an adminis-
tration over the”area by taking effective measures to establish
law and order. How the contrel is maintained is immaterial.
On the other hand, mere invasion is not occupatlon, although occu-
pation may normally be preceded by invasion and may frequently
coincide with i1t. Invasion 1s essentially a military operation
aﬁd does not involve the establishment of an administration over
the area invaded. ©Small raiding parties or flying columns, re-
| connaissance detachments or patrols, moving througﬁ an area cannot
be said to occupy it. In occupation, the belligerent intends to
remain ‘in the occﬁpied territory and govern it. Unless sufficieat
force 1s present, capable of maintaining the assumed exerclse of
authority, the area is not occupied but only invaded. Conditions
will of course vary with the area concerned. In the case of a
thinly populated territory a smaller force will be required to
occupy it than in the case of a thickly populated country.34
Although the Hague Regulations and the Geneva Civilians Convention
would apply by their terms only to belligerent occupation, it has
been suggested that United States policy should be to apply by
analogy those parts of these rules as may be appropriate where

military government activities may be required to be applied even

4Lauterpacht, Sec, 167.
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though invasion has not yet ripened into Occupation.35 Numerous
~writer5 have also maintained that, as a matter of customary law,
the rights and duties of an invader with respect to persons ang
property are generally the same except as to those duties which
devolve upon an Occupying Power as a consequence of the establish-
ment of military goirernment.36

d. Bélligeregt Qccupation Distinguished from Civil
Affairs Administration of Friendly Territory

Finally, belligerent occupation must be distin-
guished from that form of administration established in friendly
territory in time of war whereby a foreign government, pursuant
to an agreement with the government of the area concerned or with

‘the implied consent of that government, assumes some or all of
the functions that would normally be prerogatives of that govern-
ment., Such form of administration is known as Ycivil affairs
administration”. Such administration is often established in
areas which are freed from enemy occupation. It .is required where
ﬁhe legitimate government is unable or unwilling to assume full
responsibility for its administration. OSuch an administration was
exercised during World War II by the British over the liberated
French colony of Madagascar, by agreement between the United
Kingdom and Ethiopia over portlons of the latterts territory, and
by the occupants of Austria over territory considered by them to
be liberated on behalf of a State with which the United States and
3Spar. 6.2b, Fi 27-10, proposed draft 1 March 1954,

36JAGS Text No, 11, "Belligerent Occupation', pp. 26-27.
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.other nations were never at war.37 Territory subject to such
administration is not considered to be occupied, although Hyde has
expressed the view that the occupation of liberated territory of
a co-belligerent or ally must be governed by the same rules that
apply to the belligerent occupation of enemy territory.38 Alﬁhough
the Hague Regulations and the Geneva Civilians Convention would
not apply to such administration by their express terms,'it has
been suggested that United States policy should be to apply the
law of belligerent occupation by analogy as an interim measure
until a civil affairs agreement can be concluded wherever circum-
stances may have precluded the conclusion of a civil affairs
agreement with the lawful government of allied territory recovered

from enemy occupation or other territory liberated from enemy

occupation.39

A

378¢e. Rennell, British Military Administration in Africa, 1941-AT

é1948) 22%; ngtgic%i Legal Aspects of the Restoration of Ethignian
overeignty ritish Yearbook International Law 275, 276 (1945);
mJ‘i“Bg 219797313, 1 July 1949 ’ (194503

| Seg. 3 International T,aw, Chieflv as Internreted and Applied by
" the United Stutes (24 Rev. Ed., 195) 1909.

7Par. 6.3A, FM 27-10, proposed draft 1 March 1954,
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CHAPTER II
SOURCES OF THE LAW OF WAR
1. General

In the preceding chapter, the writer has attempted, although
with extreme brevity, to afford the reader a brief glimpse of the
relationship between war and law, and between International Law
~as a vhole and the Law of War as a definitive part thereof. The
principle forces which through their constant interplay and re-
action one upon the other are continuously forging and hammering
out the Law of War have been all too superficially suggested. So
too have we quickly examined the course of development of the law
of belligerent occupation, as a segment of the Law of War, and
attempted to distinguish certain situations which, though closely
akin to belligerent occupation, are not expressly governed by the
same rules and regulations of the Law of War. A more complete
discussion of these matters is not appropriate within the compass
of this paper. But aside from an indication that the Law of War
is to be found in the unwritten rules established by the custonm
and usage of civilized nations, or is set forth in a series of
law-making treaties to which most of the civilized nations of the
world are parties, the precise sources in which the Law of War can
be found to be precisely stated have not yet been indicated. The
lawyer unacquainted with the field will at first be greatly puzzled
by the relative absence of law reports as precedents, and of legls-

lative acts in which the law may be found. In the Justice Trial,

_.,



the court said:Ao

"International law is not the product of statute.
Its context is not static. The absence from the world
of any governmental body, authorlzed to enact substan-
tive rules of international law has not prevented the
progressive development of that law. After the manner
of the English common law it has grown to meet the
exlgencies of changing conditions."

In the Hostages Trial, the court listed the six commonly accepted

sources of International Law: 4

"The sources of International Law which are usually
enurerated are (1) customs and practices accepted by
civilized nations generally, (2) treaties, conventions,
and other forms of interstate agreements, (3) the decis-
ions of international tribunals, (4) the decisions of
national tribunals dealing with intermational questions,

(5) the opinions of qualified text writers, and (6)
diplomatic papers.m"

One of the most important contributions made by the campaign of

war crime punishment following World War II has been the creation

of a more definitive body of precedent than heretofore has existed

in the field of the'Law of War, But since the middle of the nine-

teenth century, there has been an increasing nurber of internation-

‘al agreements, conventions, and treaties, covering an ever widening

field of applicability. These treaties approximate legislative

enactuments, and are establishing an increasingly more exact and
scientific system of 1aw.42 For the most part, these treaty pro-

visions are merely the formal and specific application of general

principles elready to be found in unwritten law. Thus, the pre-

emble to Hague Convention No. IV of 1907 states: 43

406 LRTWC 34-35.
01§ TRTNG 7920"

4215 LRIVC, pp. xi-xii.
4336 Stat. 2279-80.
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"Ontil a more complete code of the laws of war
has been issued, the High Contracting Parties deem
it expedient to declare that, in cases not included
in the Regulations adopted by them, the inhabitants
and the belligerents remain under the protection ang
the rule of the principles of the law of nations, as
they result from the usages established among civil-
ized peoples, from the laws of humanity, and the dic-
tates of public conscience." :

In United States v. Yon Leecb et a1’ it was neld that while certain

Getailed provisions of the Geneva Convention of 1929 pertaining to
prisoners of war were not expressive of the unwritten internztional

law, those articles dealing with the humanitarien treatment of

prisoners of war were and as such applicable to States even though
not signatory thereto. Similarly, a common article in the four
Geneva Conventions of 1949 provides as to denunciation and with-
drawal by any party that such action: |

"shall in no way lmpair the obligations which the
Parties to the conflict shall remain bound to fulfill
by virtue of the principles of the law of nations, as
they result from the usages established among civil-
ized peoples, from the laws of humanity and the dic-
tates of public conscilence," ‘

Several of these law-meking treaties contain the so-called Vgeneral
participation clause", such as Article 2 of Hague Conventioﬁ No.

IV of 1907;45 This type of provision provides that the Convention
shall be binding only if all belligerents are partles. It was

thus argued during World War I that the Convention was deprived of a
binding force when Liberia became a belligerent in August, 1917.46

\3(}: "‘y-.-_; H

44%1 TWC 462, 532-538 (1950). Cases cited from Irials of War e
X efo urenberg Military Tribunals under Control
Qggngll_LﬂﬁLHQA_;Q published by the Government Printing Office
Wli% be cited as "lWCM.
46

36 Stat. 2290.
See Lauterpacht, Sec. 69a.
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Both the Nurnberg Tribunal and the Internatiocnal Tribunal for
‘the Far East disregarded such objections on the ground that these
conventions were to be regarded as merely declaratory of the
laws znd customs of war.47 The objective of reciprocity sought
by such provisions has been more effectively provided by the
provision of common Article 2 of the four Geneva Conventions of
1949, which provides that:

"although one of the Powers in conflict may not be

a party to the Convention, the Powers who are parties

thereto shall remain bound by it in their mutual re-
lations.n

Inasmuch as Article VI, clause 2, of the United States Constitu-
tion provides that treaties are the "supreme Law of the Land",
they have equal force to that of laws enacted by Congress. The
customary Law of War is equally a part of the municipal law'of

the ﬁnited States, except as it may be contrary to a tfeaty, or

a controlling executive or legislative act. The most famiiiar
statement of this principle is found in the language of the United
States Supreme Court in The Paquete Habana:48

"International law is part of our law, and must
be ascertained and administered by the courts of jus-
tice of appropriate Jurisdiction, as often as questions
of right dependinz upon it are duly presented for their
determination. For this purpose, where there is no
treaty, and no controlling executlve or legislative act
or judicial decision, resort must be had to the customs
and usages of civilized nations; and, as evidence of
those, to the works of jurists and commentators, vho by
years of labor, research and experience, have made them-
- selves peculiarly well acquainted with the subjects of

4?N§zi Conspiracy end Aggression, Opinion_and Judement (1947) 83;
Official Transcript of the Judement of the International Nilitery
Tribunal for the Far East (1948) 65. :

48175 U.S. 677, 700 (1900).
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"which they treat. Such works are resorted to by
judicial tribunals, not for the speculations of their
authors concerning what the law ought to be, but for
trustworthy evidence of what the law really is.v

2. A Resume of the Principal Law-Makine Treaties

a. General
In a recent address, Dean Roscoe Pound, in a survey
of the last 150 years of the development of American law, ang in
predicting the course of its future development, observed: 49

"Where today the law is torn between a system for
a rural, agricultural, and one for an urban industrial,
soclety, there may be an economically unified society
tomorrow, Jjust as a historically politically divided
and racially divided world is becoming economically uni-
fied. **% If I interpret the present tendency aright,
securlty and humenity, instead of completely supplanting
liverty, may in a not too distant tomorrow be unified
with it in some ideal of the end of law more inclusive
and equal to putting order into a complex legsl system.
I hope 1t will not take so long for such an ideal to
reach its final formulation as it did for the ideal which
began in the sixteenth century to replace the medieval
ideal taken over from antiquity. *** Economic unification
of the world, which has gone on increasingly with the
progress of science and invention, gives hope of an even-
tual political unification. *%* The medieval ideal of a
harmonious maintaining of the social order began to give
way in the sixteenth century in a time of adventurous
exploration, colonization, and individual opportunity.
The ideal which gradually supplanted it got final formu-
lation at the end of the eighteenth century as the liberty
of each limited only by the like liberty of every one else
- an ideal of the maximum of free individual self-asser-
tion, *#¢ It governed juristic thought in the nineteenth
century, began to be challenged by social philosophical
jurists in the last Gecade of that century and is slewly
giving way before the service state of today. *** It has
been suggested that the progress of sclence will ultimate-~
1y bring about a condition in which there will be ample

49Pound, American Law - Yesterday, Today, Tomorrow, Harvard Law
Record, February 1955, p. 5.
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"goods of existence to meet the reasonable expecta-
tions cf everyone. *%% But individual humen expecta- 4
tions and demands seem to expand with the square of

the distance to which science has been able to pro- /
vide for them. As the means of assuring security

have increased, the content of the idea of security

has grown also. From claiming security against ag-

gression men have come so far as to claim security

from frustration when thelr ambition outruns their

capacity."

The slow growth of the Law of Var, from'a_philosophy of might makes
right and victor's justice to one at least tempered by the Christian
principles of huﬁanity and chivalry, is a prime example of this
evolution of legal theory. In no other branch of the law are the
factors of security -~ security from aggression, and humanity -
humanity required of the State znd its military forces iIn dealing

with the rights of the individual, more dramatically struggling for

effective expression. The rapid advence of scientific knowledge,
and the growth of world-wide economic unity or interdependence has
awakened even the dullest political leadership to the economic

chaos that is the aftermath of modern war. The following resume

of the growth and development of the principal law-making treaties
vhich constitute the moderp Law of War illustrates the operation of
these Influences upon all the Civilized nations of the world in the
search for an effective means of reducing in a politically divided
world the tragic waste of human and economic resources occasioned

by the irresponsible conduct of hostilities.

b. The Geneva Convention for the Amelioraticn
Qﬁ_t@e Condition of the Wounded asnd Sick in
Armed Forces in the Field

Although there were a number of special treaties

29
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between particular States as early as the seventeenth century, for
‘the most part concerned with the prohibition of the killing, mutila-
ting, or mistreating of the wounded, or exempting medical personnel
from captivity, it was not until the latter half of the nineteenth
century that the first important generzal treaty was adopted by any
substantial number of the Great Powers. In 1861, one Jean Henry
Dunant, a Swiss citlzen of Geneva, published a pémphlet entitled,
"Un Souvenir de Solferino", his eyewitness account of the Battle of
Solferino in Italy in 1859. Dunant had witnessed appalling scenes
of bloodshed,vand his booklet gives a shocking account of the dis-
tress of the wounded left to perish on the battlefield for lack of
medical assistance.  He described their sufferings with such vivid
effect that the subJect forthwith became one of intense public
interest. Dunant urged the necessity of forming permanent éocieties
for the aid of the wounded, with the purpose of forming detachments
of volunteer helpers, and suggested the adoption of an international
convention for the protection of such personnel and their medical
suppliés.from attack by the use of a single recognized emblem. His
suggestions were energetically taken up by M. Gustave Moynier,
President of the Societe Genevoise d'Utilite Publique, and General
Pufour, Commsnder-in-Chief of the Swiss Army, who, together with a
nﬁmber cf other Swiss nationals, caused an unofficial Internaticnal
convention to be called at Geneva in 1863. One of the principal
conseqguences of this convention was the formation of the Inter-
national Committee of the Red Cross, providing impetus for the

present-day, world-wide Red Cross movement. A second consequence
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was, that at the suggestion of this convention, the Swiss CGovern-
'ment convened a Diplomatic Convention of European and American
States in 1864, which resulted in the adoption of the Geneva Con-
vention for the Amelioration of the Condition of Soldiers YWounded
in Armies in the Field of August 12, 1864. Although this Conven-
tion was originally signed by only nine States, eventually nearly
21l civilized States adhered to it. As the first important general |,
treaty dealing with the Law of War, it marked a most significant
innovation in International Law. But as might well be expeéted,
there were shortly found to be a number of imperfections and omis-
sions in it, not the least of which was the need to adapt its
priﬁciples to maritime warfare. Accordingly, four years later, a
second conference was held at Geneva in 1868, at which a supplement- ¢
ary convention was dravm up, consisting of fourteen articleé, in-
cluding thejadaptation of the convention to maritime warfare, but
this convention failed of ratification. Another attempt was made !
at the Brussels International Conference in 1874, but this led to

no resulf. "It was not until the First Hague Peace Conference soms
thirty years after the ofiginal adoption of the Geneva Convention !
that further progress was made‘in the codificatioﬁ of the law and
customs of war. At this conference, Switzerland was again requested
to convene a Diplomatic Conference in Geneva to consider revision

of the Geneva Convention of 1864. A fundamental revision of that
Convention was adopted by 35 States, including all the Gr‘it Powers,
on July 6, 1906, It became apparent after World War {Jfﬁit further

changes were required to adapt the Geneva Convention of 1906 to

' r
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‘conditions of modern warfare. Accordingly, a far less extensive
revision of it was adopted_by-the representatives of A7 States,
including the United States, at a Diplomatic Conference in

Geneva on July 27, 1929. Pursuing their time-honored mandate,
the Internationai Committee 6f the Red Cross continued to press
for further amendment and improvement of the Convention., A re-
vised text of the Geneva Convention of 1929 ﬁas drafted in 1937
by a committee of international experts assembled by thg Committee,
and this draft was approved at fhé Sixteenth International Red
Cross Conference in London in 1938. It was intended to place
this draft on the agenda of a Diplomagtic Conference that had been
called by Switzerland for éarly 1940. However, this conference
had to-be adjourned upon the outbreak of World War IT.. Shortly
after the close of h<>stilities; and after a series of prelimin-
ary conferences of the National Red Cross Socileties and meetings
of government experts, a modification of the 1937 draft, incor-
porating experience gained during six years of warfare on an un-
precedentéd scale, the new Geneva Convention for the Amelloration
of the Condition of the Wounded and Sick in Armed Forces in the
Field of August 12, 1949 (hereinafter referred to as the Sick and
Younded Convention) was adopted by 61 States, as one of the four
Geneva Conventions of 1949 for the Protection of VWar Victims; at
the 1949 Diplomatic Conference in Geneva. Article 59 of that
Convention provides that, in relations between parties thereto,

that Convention will replace the Conventions of August 22, 1864,
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July 6, 1906, and July 27, 1929.°°

c. The Geneva Conventilon for the Amelioration
of the Condition of Wounded, Sick, and
Shipwrecked Members of Armed Forces at Sea

As noted in the preceding paragraph, an_attempt
was made as early as 1868 to adapt the provisions of the Geneva
Convention of 186/ to maritime warfare. However, it was not until
the First Hague Peace Conférence,in 1899 that Britain withdrew her
objectioné, and thus paved the way for the a&option of a special
convéntidn "adapting tovMaritime warfare the principles of the
Geneva Convention"®, Regarded as inadeguate, it was revised and
extended in 1907 at the Second Hague Peace Conference, where it
became the Xth Hague Convention of October 18, 1907, and incorpor-
ated fhe revision of the Geneva Convention of 186/ accomplished‘
at Geneva on July 6, 1906, referred to above. In its revised
form, this Convention was duly ratified by 47 States, including the
United States, and it remained in force in that form until 1949.
However, changes in methodé of warfare,brought about by World Var
I, and above all the fact that'thé Geneva Convention of 1906 had
itself been revised in-l929, made many of the provisions of the
Xth Hague Convention of 1907 obsolete. Thus, it was imperative
that this Cbnvention also be révised. The International Committee

of the Red Cross equally concennéd itself with the revision of

this Convention, and a revised text was prepared and processed in

50Lauterpacht, Sec. 118; Red Cross Preliminary Documents, Vol. I,

P. 1. Material cited from Preliminary Documents Supnitted By the
Internationsl Coummittee of the Red Cross to the Commission of
nggggmgg&,ﬁxparts for the Study of Conventions for tne Protection
of War Victiamg, Geneva, 1947, will be cited by volume and page &s
"Red Cross Preliminary Documents®. '
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the same fashion as that outlined above for its sister convention.
The new Geneva Convention for the Amelioration of the Condition of
Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea of
August 12, 1949 (hereinafter_referred to as the Sick and Wounded
at Sea Convention) was adopted by 61 States; as one of the four
Geneva Conventions of 1949 for the Protection of War victims, at
the 1949 Dipiomatic Conference in Geneva. Article 58 of that
Convention provides that, in relations between parties thereto,
that Convention will replace the Xth Hague Convention of October
18, 1907.51

d. The Geneva Convention Relative to the
Treatment of Prisoners of War

During antiquity, as we have noted above, prisoners
of war-were usually butchered or offered as sacrifices to the
gods, and if occasionally spared were as & rule made slaves. Dur-
ing the Middle Ages, prisoners of war were not as. frequently
killed, and with the disappearance of slavery in Europe, no longer
enslaved. However, they were usually treated as criminals and were
made the objects of personal revenge. They were not considered to
be in the power of the sovereign, but in the power of the individual
soldiers who captured them. A system of ransom grew up with a
definite scale dependent on the rank of the individual. Grotius
reports the ransom of a privatevas customarily the amount of his
pey for one month. By the seventeentn century, prisoners of war
were considered to be in the power of the sovereign, but nevertheless

51Lauterpacht, Sec. 204; Red Cross Preliminary Documents, Vol. I,
P. 47.
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as late as 1780, France and England stipulated by cartel the scale
‘of ransom for redemption of their officerc and soldlers from
captivity. By the eighteenth century it was generally accepted
that prisoners of war should be restrained in captivity only to
the extent required to prevent their return to the enemy to take
up arms sgain, and that they should not be subjected to the type
of imprisoament usua'lly imposed as punishment for crime. The
Treaty of Friendship of 1785, between Prussia and the United States
was probably the firstegreement to stipulate proper treatment for
prisoners of war, requiring confinement in a healthy place, whers

they might have exercise and be kept and fed as troops. By the

o]

insteentn century 1t was generally accepted that prisoners of war
should be treated by the captor in a manner comparabls to that
given nis om troops. But in 1863, when the Powers met in Geneva
to consider the problems of the sick and wounaed, no agreexzent
could be reached upon any treaty stipulations as to prisoners of
war. As noted above, atteapts made in 1868 and again in 1874 to
deal with thils problem met with no result. It was not until the
First Hague Peace Confereace in 1899 that the first general treaty
provisions dealing with prisoners of war were adopted. Chapter 1II
(frticles 4-20) of the Hague Regulations, attached to the Conven-
tion of July 29, 1899 Vith Respect to the Laws and Customs of War
on Land, revised and replaced by similar provisions of the Hague
Regulations annexed to the IVth Hague Convention of October 18,
1907 Respecting the Laws and Customs of War‘on Land, adopted at

the Second Hague Peace Conference in 1907, were the first few and
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very general rules to be adopted. These rules rapidly proved
‘inadequate during World War I. Accordingly, as early as 1920,

the International Committee of the Red Cross undertook the prepar-
ation of an extensive revision of these provisions, and at the
same Diplomatic Conference at Geneva in 1929 which produced a
revision of the Convention dealing with sick and wounded personnel,
the Geneva Convention of July 27, 1929, relative to the Treatment
of Prisoners of War, was adopted by the representatives of 47
States, including the United States. This Convention was put to
its first real test during World War II, and was found to be in-
cohplete in some respects and to lack precision in a nuaber of
important matters.52 At a Preliminary Conference of all National
Red Cross Socileties for the Study of Conventions and Various

Probleﬁs Relative to the Red Cross, held at Geneva in July,‘1946,

the conferees reported:53

"The Commission set up by the Conference to study
the 1929 Convention first considered whether the latter
adequately fulfilled its purpose during the recent VWar,
Opinions on the subject were divided, some delegatlons
making reservations as to its practical value, whi}e
the majority considered that the Convention, in spite
of imperfections, had checked abuses and insured better
average treatment for prisoners of war than during the
War of 1914-1918, thus rendering invaluable service, es-
pecially in Europe. The Commission unanimously agreed,
however, that the Convention needed revisilon, 1n view
of the experience gained during the second World Var."

52Lauterpacht, Sec, 125; Red Cross Preliminary Documents, Vol. II,
ppo i-iiio R -
3Report on the Work of the Preliminary Conference of National Red
Cross Societies for tne Study of the Conventions and_ofﬁvarious
Problems Relative to the Red Cross, UGeneva, 1947, pp. 68-69. Here-
after, reference to this report will be cited as "Red Cross

Preliminary Conference Report, 1947".
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At another point, and in a separate report, the International
Committec of the Red Cross observed'54

"During the recent War (World War II), this Con-
vention, to which 47 States were signatory, regulated
the situation of a very large number of Prisoners of
War, and it may be safely said that, in a general manner,
it has proved extremely valuable. fhis fact becomes
at once clear wvhen we compare the treatment allotted to
Prisoners of War belonging to States signatory to the
Convention, and that of Prisoners of War whose Govern-
ments had not found it possible to adhere to the said
agreement, This in no way signifies that the absence
of a Convention Justifies ill-treatment of Prisoners of
Jar *¥%% (since such persons) *%% remain under the pro-
tection and authority of the law of nations, as they re-
sult from the usages established among civilized peoples,
from the laws of humanity and the dictates of public
conscience., *** Nevertheless, it may be said in a general
manner that the ill-treatment of very many PrlsOﬁers of
War was due, not to the Convention itself, but to its
non-application.”

Pernaps the main fault found with the Geneva Convention of 1929
relatiee to Prisoners of War was the vagueness and generality of
meny of its provisions. It was felt that the provisions of future
Conventions should be made more precise, vagueness in wording
having led to the most varied and arbitrary interpretations. With
this in mind, as early as February, 1945, and before the conclusion
of VYorld War II, the International Committee of the Red Cross
advised all Governments and National Red Cross Societies that it
was Initiating action to assemble and centralize preliminary data
accurmlated by it during World War IT with a view to the revisilon
of this ConventionAand various other treaties and agreements

relative to the protection of war victims, and that it intended
to convene in Geneva a series of meetings of those experts wnose

54Red Cross Prelimin ary Documents, Vol. II, p. i.
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experience would be invaluable in revising these Conventions.
 Meetings of persons who had been members of the Mixed Medical
Commissions under Articles 68-74 of the 1929 Convention, and of
those officials of States which had either detained large numbers

Ylf

of Prisoners of Var and Civilian Internees, or had large numbers

of their nationals held in captivity, were held in Geneva in 19.7.
The resultant revised draft was approved at the XVIIth International
Red Cross Conference at Stockholm in August, 1948, and with some
further modification, the new Geneva Convention Relative to the
Treatment of Prisoners of War of August 12, 1949 (hereinafter re-
ferred to as The Prisoners of War Convention) was adopted by 61
States, as one of the four Geneva Conventions of 1949 for the
Protection of War victims, at the 1949 Diplomatic Conference in
Geneva; .Article 134 of that Convention provides that, in ;élations
between parties thereto, that Convention will replace the Geneva
Conventlion of July 27, 1929, relative to the Treatment of Prisoners
of War. Article 135 of that Convention provides that, in relations
between parties thereto who are also bound by the Hague Convention
Respecting the Laws and Customs of War on Land, whether that of
July 29, 1899, or that of October 18, 1907, the 1949 Convention
shall be considered complementary to Chapter II of the Hague
Regulations. A similar prov1sion was contained in Article 89 of
the 1929 Convention. With the exception of Articles 10 through 12
of the Hague Regulations, which related to release on parole, the
1929 Convention incorporated all of the Articles of the Hague

Regulations to be found in Chapter II. Article 21 of the 1949
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Convention actually replaces Articles 10 thrbugh 12 of the Hague
Regulations, with the exception of that part of Article 12 which
provides that a prisoner released on parole who is subsequently
captured bearing arms forfeits his right to be treated as a prisoner
of war. Article 21 of the 1949 Convention wmerely imposes an ob-
ligation of honor on the parolee and a duty upon the State neither ;
to require nor to accept service incompatible witﬁ‘the parole, \;?

e. Conventions Concerning the Conduct of
Hostilities '

Thus far we have sketched briefly the historical
background of three of the four Geneva Conventions of 1949 for the
Protection of War Victias, two of which deal with the protection
of wounded, sick, and shipwrecked members of armed forces, and the
third with prisoners of war. Before proceeding to an examination
of the fourth of these Conventions, that dealing with the profec—
tion of civilians, in order to complete an orderly and chrono-
logical presentation of all of the principal law-making treaties
concerning the Law of Var, and because the Civilians Convention
1s the most recent development, with at least a.part of its pre-
cedents to be found in earlier treaties we have not yet discussed,
we must first glance briefly at several earlier treaties that deal
primarily with the conduct of hostilities. We have seen that the

Great Powers were not prepared in 1864, 1868, or 187/, to consider
any general codification of the Law of VWar. However, as early as
April 24, 1863, by General Orders 100, the United States Army pub-

lished & slim pamphlet entitled "Instructions for the Government
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of Armies of the United States in the Field", for use in connection
with the prosecution of the Civil Wa:. This manual, vhich is the
predecessor of Field Manual 27-10, "Rules of Land Varfare", was
prepared by Professor Francis Lieber of the Columbia College of
New York, and represented the first endeavor to codify the lzws

of war. Iﬁ is considered even today to be of great value and im-
pcrtance. Although it was not until the First Hague Peace Confer-
ence in 1859, more than 30 years later, that any general treatly

on the subject was adopted, many of the provisions of the Hague
Convention of 1899, and the IVth Hague Convention of 1907, can be
traced directly to Lieber's pamphlet.55 Perhaps the only signifi-
cant general treaty dealing with the conduct of hosﬁilitiesAprior
to 1899 was the Declaration of St. Petersburg of December 11, 1868,
to.which the United States was not signatory, by which seventeen
States renounced the use of explosive or incendiary projectiles of
a welght of less than 400 grams, or 14 ounces.56 There were two
declarations adopted at the First Hague Peace Conference in 1899,
to which the United States was not a party. The first of these
concerned the use of Quu-dum bullets, an innovation first con-
celved by the British in#olving the use of a bullet with a hard
Jacket not quite covering the core sc that the bullet expanded on
impact., The secohd renounced the use of projectiles the sole

object of which is the diffusion of asphyziating or deleterilous

gasses, It would appear, however, that the first is within the

55Lauterpacht, Sec. 68.
56Ibid.
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_prohibition of Article 23(e) of the Hague Regulations, pertaining
to unnecessary suffering, and the second within the prohibition

of Article 23(a), pertaining to the use of poison or poison
weapons.57 The United States did adhere to another Declaration

of the First Hague Peace Conference, prohibiting for a period of
five years the launching of projectiles or explosives from balloons
or other kinds of aircraft. This Declaration was renewed by the
XIVth Hague Convention of 1907, and extended up to the close of

a third Hague Peace Conference, which due to the outbreak of World
Vier T was never held. However, of the 27 nations that signed it,
only the United States and Britain, and one or two others, had
ratified it by the outbreak of World War I, and zccordingly its
provisions were not binding during that war and were not observed.58
A commission was appointed & the Washington Conference of 1522 on
the Limitation of Armaments, attended by the United States, Great
Britain, France; Italy; end Japaﬁ, to prepare a Code of Alr War-
fare Rules to regulate the use of aircraft against armed‘forces,
maritime commerce, and military obJectives, and to protect the
civilian population from the dangers of indiscriminate bombing.

The Commission produced a set of rules in 1923, but they were never
ratified. As a consequence, there is today no definitive treaty
governing the use of airpower, except Article 25 of the Hague Regu-
lations, prohibiting attack or bombardment by wvhatever means of

undefended towns, villages, dwellings, or buildings, and the

5TLauterpacht, Secs. 112, 113.
8Lauterpacht, Sec. 11..
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analogous provisions of the IXth Hague Convention of 1907 as to
.naval bombardment.59

The most significant achievement of the First Hagﬁe Peace
Conference of 1899 was the adoption of the Convention With Respect
to the Laws and Customs of War on Land of July 29, 1899, ag re-
vised by the IVth Hague Convention of October 18, 1907, including
the Hague Regulationé annexed thereto.éo Ve have already noted
that Chapter II (Articles 4-20) of these regulations were the
earliest source of general conventional law on the treatment of
prisoners of war. We shall see that the Geneva Convention of 1949
Relative to the Protection of Civilian Persons in Time of War,
‘discussed below, 1s supplementary to Section II, "Hostilities™
(hrticles 22-41) and Section III, "Military Authority over the
Territ&ry of the Hostile State" (Articles 42-56) of the Hagﬁe
Regulations. Although the Civilians Convention genérally replaces
a considerable part of Section III of the Hague Regulations,
Section II, which is primarily concerned with the conduct of hostil-
ities, remains fairly intact as the most important source today of
this part of the Law of War. The so-called Roerich Pact, to which
only the United States and a number of the other American Repub- /
lics are parties, adopted in April, 1935, does supplement those
provisions of the Hague Regulations concerning the protection of
ot B B85 B e, norcstton, tho T Hacao
-erred to as the "Hague Regulations". Because freguent reference
to Section III of the Hague Regulations is made throughout this

baper, that portion of the Hague Regulations is attached hereto as
Annex II.
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_artistic and scientific institutions, and historic monuments.61

With thils exception, the current source of conventional law per-
taining to the conduct of hostilities in land warfare is almost
exclusively confined to Section II of the Hague Regulations.

At the Second Hague Peace Conference in 1907, in additién to
the revision of earlier treaties which we have already discussed,
there were also adopted a number of conventlons dealing with
maritime warfare, neutrality, and the commencement of hostili-
ties.62 In the first group are the VIth Hague Convention of 1907,
relative to the Status of Enemy Merchant Ships at the Outbreak
of Hostilities; the VIIth, relative to the conversion of Merchant
Ships into Warships; the VIIIth, relatlve to the Laying of Auto-
matic Submarine Contact Mines; the IXth, relative to Naval Bombard-
ment; éhe XIth, relative to certain Restrictions on the Exercise
of the Right of Capture in Maritime War; and the XIIth, relative
to the Creation of an Internaticnal Prize Court. The United States
did not adhere to the VIth, VIIth, and XIIth Hague Conventions of
1907. As can be seen from their titles, these conventions are
concerned for the most part with sea warfare, and are analdgous
to the Hague Regulations as fhey deal with warfare on land...

The Vth and XIIIth Hague Conventions of 1907 concern, respect-
ively, the Rights and Duties of NeutralvPowers end Persons in Case
of War on Land, and in Case of Naval War. While a protracted dis-
cussion of the problems of neutrality would have no place in this

6ls9 Stat. 3267. , .
62%ee generally, 36 Stat. 2259 et seg. for those treaties in this

series to which the United States was signatory.



paper, sufficelt to say that the doctrine of absolute neutrality,
stemming from the historic and absolute right of the State to
resort to war, has been drastically weakened by the General Treaty
for the Renunciation of War of August 27, 1929, discussed above.
By that treaty, all the civilized nations of the worlé have re-
nounced the legal right to resort to war except in legitimate self-
defense, and by Articles 2(5) and 25, as well as Chapter VII, of
the Charter of the United Nations no Member of the United Nations
is entitled at its discretion to remain neutral in a war in which
the Security Council has found a particular State guilty of a
breach of the peace or en act of aggression and has called upon'
the Member State to declare war on the aggressor State or take
nilitary action indistinguishable from war. Consequently, in view
of these obligations, it would appear that the Vth and XIITth
Hague Conventions of 1907 are, at least in theory, inOperative.63
In this latter connection, it is also worth noting that the
provisions of the IIId Hague Convenﬁion of 1907 relative to the
Opening of Hostilities 1s equally inoperative as between members
of the United Nations. The provisions of this convention as to
the requirement for an ultimatum, and the necessity for a declara-
tion of war, cannot be complied ﬁith properly if it is unlawful for
a Member of the United Nations to‘threaten another State with the

use of force. In the event of an armed attack, there would be
no need for an ultimatum in the exercise of the paramount right of
legitinate self-defense.64

®3Lauterpacht, Sec. 292d et seg.
64Lautergacht; Sec. 95&.
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CHAPTER IIX

HISTORY OF THE DEVELOPMENT OF THE GENEVA CONVENTION
RELATIVE TO THE PROTECTION OF CIVILIAN PERSONS
IN TIME OF WAR ’

1. Introduction

In the first chapter we briefly considered the relationship
between war and international law and those basic forces which
shape the particulars of the law of war, including some of the
characteristics of belligerent occupation which distinguish it
from invasion, from subjJugation of conquest, and fron thé govern-
ment of friendly territory subject to civil affairs administration.
In the second chapter the sources from which the Law of War is
derived were indicated, followed by a brief resume of the growth
and development of the principal law-making treaties which consti-
tute the modern Law of War. However, inasmuch as it is the
purpose of this paper to examine the changes made in the rights
and obligations of the occupying forces, the-local population, and
nationals of neutral countries by the Geneva Convention Relatlve
to the Protection of Civilian Persons in Time of War, a discussion-
of the’history of the development of that Convention was omitted
from the pfeceding chapter in order to devote the presant chapter
to a more detailed account.

At the outset it 1s important to appreciate that the Geneva

Conventioh Relative to the Protection of Civilian Persons in Time

of War is in reality two conventions in one. The Civilians
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Convention is divided into four parts, Parts I 'and IV contzining
a number of articles common to all four of the Geneva Conventions
of 1949. Pearts II and III, however, are quite separate and dis-
tinct from one another, cover different categories of persons, and
owe their development to different historical precedents. Part IT -
General Protection of Populations Against Certain Consequences of
far, on the one hand, is applicable to the whole of the populations
of the countries in conflict, is concerned with the protection of
sick and wounded non-combatants, the protection of civilian hos-
pitals, and the establishment of safety zones. Because of its
subject matter, Part II is closely related to and in part derived
from the Geneva Convention for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field. Part III -
Status.and Treatment of‘Protected Persons, on the other hané, is
not concermned with the entire populations of the countries in
conflict but with the protection of those civilians who find them-
selves in time of conflict or occupation in the hands of a Party
to the conflict of which they are not nationals. Accordingly,

the great bulk of Part III is closely related to and in part de-
rived from the Geneva Convention Relative to the Treatment of
Prisoners of War. Because of these differences it has been more
convenient to frace the historical development of these two main
divisions of the Convention separately even though it is frequent-

ly apparent that problems considered under one heading have had

a significant influence on provisions also found under the other.
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2. The Historical Background of Part IT ‘xvﬁ‘

a., Protection from Bombardment : fit

As we have seen, the XIVth Hague Convention of
1907, prohibiting the launching of projectiles or explosives from
balloons or other kinds of aircraft, was not ratified in time to
be effective during World War I, and accordingly its provisions
were not binding during that war and were not observed. However,

Article 25 of the Hague Regulations, prohibiting attack or bombard-

ment by whatever means of undefended towns, villages, dwellings,
or buildings and the analogous provisions of the IXth Hague Con-
vention of 1907 as to naval bombarément, were adopted with the
intention of protecting civilian populations cutside the fighting
zone against bombardment of all kinds. This introduced for the
first time a new discriminative standard, that of the "military
objective", into the Law of VWar. In 2ll armed conflicts there-
after belligerenfé have relied on this principle to jJustify
bomberdments alleged to violate the law of war, disputes turning
not on the question of the legality of bombing military objectives
but on wnat kind of target constitutes such an objective. We have
seen that the VWashington Conference of 1922 on the Limitation of
Armaments, and the Commission appointed by it to prepare a Code
of Air Warfare Rules, failed to produce a draft which the Powers
were willing to ratify. An International Commission of Experts,
convened by the InternationalACommittee of the Red Cross, first

in Brussels in 1928, and later in Rome in 1929, concluded that

adeguate protection could not be achieved by any technical approach
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to the problem. A Commission of Legal Experts, convened on the
‘recommendation of the Fourteenth International Red Cross Confer-
ence of 1930, concluded that only the total prohibition of bom-
bardment from the ailr would insure effective protection of civil
populations. However, the League of Nations, to whom the problem
was presented in 1931 in connection with 1ts deliberations on the
reduction and limitation of armaments, was unable to reach én
effective agreement. Losing hope of inducing Governments to agree
to the total prohibition of air warfare, the International Commit-
tee of the Red Céﬁss turned its attention to the securing of
agreements for thesestablishment of hospital and security locali-
tles and zones limited to the. protection of the sick and wounded,
.defenselesg women, children, and the aged.65
During Viorld War II, in response to apveals from the Inter-
nationzl Committee of the Red Cross, both sides issued public
statements and pronouncements condemming the bombardment of civil
populations., Each side announced that it would respect the princi-
ples of the Law of War proscribing the infliction of unnecessary
suffering on civil populations, "subject to reciprocity". Each
protested infringements by the other, and Justified the mounting
intensity of air bombardment as a matter of reprisal., The last
two years of World War II reached a degree of intensity never
known before and at last became "total war". Recourse of syste-

matic bombarédment from the air, and later to such new weapons as

' 65Benort of the International Commlttee of the Rea Cross, 1939~
1947, Vol. I, pp. 681-685.
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AV—I and V-II rockets and the atomic bomb, brought about fundamental
changes in the modern concept of warfare, both as a matter of
66

tactics and as & matter of law.
b. Hospital Tocalities and Security Zones

Jean Henry Dunant, to whom we have referred above
as the founder‘of the Red Cross movement, first suggested the
creation of hospital and security zones nearly a century ago.
During the Franco-Prussian War of 1870-71, he proposed to the
Empress Eugenie the neutrallization of certain towns and zones for
the accommodation of the sick and wounded of the armed forces, and
for non-combatant civilians, old people, and children. During the
Comriune rising in 1871, he endeavored to find some means of pro-
tectinp women and children resident in Paris from the consequences
of borbarament by Government troops, and from the explosions and
fires planned by the Commune., In 1929, General Georges Saint-
Paul of the French Army Medical Corps published a plan to insure
better protection in war-time for children, expectant end nursing
mothers, old persons, sick people and-invalids, by establishing
"White Zones" away from large population centers. This led to
the formation at Geneva in 1931 of the Assoclation des Lieux de
Geneve, for the purpose of implementing this plan. In 1534, as
the result of a recommendation of the Seventh Congress of Military
Medicine and Pharmacy, a Commission of Medical and Legal Experts

met in Jon o where they prepared a draft convention for hospital

¢SRenort of the Tnternational Comm1tte° of the Red Cross, 1939-
1947, Vol., I, pp. 685-683.
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towns and localities for sick and wounded members of the armed
forces, and security towns for certain classes of the civil popula-
tion. Although this led to no practical result, after a series

of international meetings, a CommiSSLOQ of Medical and Legal
Experts, convened on the recommendation of the Sixteenth Inter-
national Red Cross Conference of 1938, after consideration of the
Monaco draft, an earller draft prepared by a similar commission

in 1936, and two new drafts submitted by the Yugoslav and Rumanian
Red Cross Societies, produced a "Draft Convention for the Insti-
tuticn of Hospital Localities and Zones In Time of War", usually
referred to as the "1938 Draft". This draft was to have been pre-
sented to the 1940 Diplomatic Conference in Geneva, but that
Co..fere_lco was adjourned due to the outbreak of World War II 67
The Inte*nationa; Committee of the Red Cross made a number of
attempts throughout the war to implement this draft, but although
most responses were favorable in principle, the Allied Powers felt
that it would be difficult to determine sécurity zones in Germany
which would not contribute in some way to that country's war
effort, or through which would not run a line of communication
constituting a potential military ébjective. The United States
further pointed out that the use by Germany of flying and rocket
bombs, which cannot be given precise aim, would deprive the Allied
Powers of reciprocal advantages. 68 However, although World Var II

673&)023 of the International Committee of the Red Cross, 1939-
1947 Vol. I, »p. 692-695; Red Cross Preliminary Documents, Vol.
é PP. L2-43. i
1 R nort 5f the Tnternational Committee of the Red Cross, 1939-
947 I, pp. 699-700. .
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was "total", owing less to humane considerations than to politi-
‘cal or military measures in particular cases, such cities as
Athens, Rome, and Paris were declared "open towns", iﬁ accordance
with accepted traditions of land warfare where no resistance is
offered to an invading army, no fortifications are built, and no
arned forces are in occupation.69 The neutralization of the
Belsen concentration camp area.by agreement between British and
German forces shortly before capture by the British is perhaps
the only example of the creation of a neutral zone in World War

11.70

c. Protection of Civilian Hospitals

Long before World War II, the inadequacy of exist-
ing conventional law for the protection of civilian hospitals had
been a matter of concern. The Geneva Convention for the Améliora—
tion of the Condition of the Wounded and Sick in Armed Forces in
the Field did not cover civilian hospitals aznd hence these insti-
tutions were'not entitled to display the emblem of the Red Cross.
Article 27 of the Hague Regulations, and the analogous provisions
of Article 5 of the IXth Hague Convention, require, in sieges
and bombardments that all necessary steps be taken to spare such
hospitals, as far as possible, and call for their marking by a
distinctive and visible sign. However, no standard emblem was
ever adopted. In 1943, the Government of Ceylon adopted a red
square in the center of a white one, ana in 1945, Germany, Northern

69Report of the International Committee of the Red Cross, 1939-

1947, Vol. I, pp. 703-704.
70In re Kramer et al (1945), 2 LRTWC 9 (1947).
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Italy, and Slovakia adopted a red square in a white circle, How-
.ever,_this did not afford the staffs and equipment of such civil~
jan hospitals the same privileges and immunities granted to those
of military hospitals, nor were patients undergoing treatment pro-
tected from expulsion. Several States militarized their hospitals
to bring them within the protection of the Geneva Convention, but
this necessitated thelr use, at least in part, for the sick ang
wounded of the armed forces even where civilian facilities were
inadequate. Of course, Article 56 of the Hague Regulations, pro-
vided some protection during occupation from the confiscation,
seizure, destruction, or willful damage to such institutions, by
requiring that they be treated as private rather than public
property, but this did not protect their supplies from requisi-
tion.rfl | |
d. Special asures for the Protection of Children
The question of child protection has also long
been a problem of special concern to the Red Cross and to such
organizations as the International Union for the Protection of
Children. As early ‘as 1938, a join't Commission of these two
agencies prepared a draft conventioh on this subject. In its re-
port to the Commission of Government Experts convened by it in
72

1947, the International Committee of the Red Cross declared:

"The tragic experience of the war has emphgisizeg
the need of treaty stipulations for the protection of

"IRenort of the Tnternationzl Committee of the Red Cross, 1939-1947,
Vol. I, pp. 708-709; Red Cross Preliminary Documents, Vol. I, pp. 79-32.

Red Cross Preliminary Documents, Vol. III, p. 45.
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children. Tens of thousands of children were separ-

ated from their parents, or were deported, forced to

do compulsory work, enrolled 1n armed forces, and

taken .prisoners .of war. This state of affairs is

particularly distressing, for a child is not a respons-

ible being and clearly 'neutral!, owing to its years.

Further, the child is the adult of tomorrow, who may

have to suffer the physical and moral consequences of

a youtn blasted by the horrors of war."

After Vorld War II, both the Bolivian Red Cross and the
Bulgarian Red Cross prepared drafts concerning the protection of
children in War—time. In view of the experience of World War II,
it was urged that, in addition to the establishment of safety
zones, consideration also be given to treaty stipulation afford-
ing special protection to children under fourteen, expectant
mothers, and women with children under four, without regard to
nationality, race or creed. Children, it was recommended, should
be exeépt from enrollment in the armed forces, should not be
treated as enemies or interned, should be free from all penalties,
reprisals, or prosecution, given priority accommodations, food,
ana medical attendance, and special facilities-should be provided
for the care and education of orphans, waifs, and strays.73

e. Special Measures for the Protection of Women

Article 46 of the Hague Regulations requires re-
spect for "family honor and rights, the lives of persons, and
private property, as well as religious convictions and practice.”
But the experience of World War II indicated the need for'more
precise stipuiations respecting the dignity and decency of women.
Ls the International Committee of the Red Cross reported: #

7?Red Cross Preliminary Documents, Vol. IIX, pp. 45-46.
T4Tbid, p. 47.
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"Countless women of all ages, and even small
girls were the victims of the most abominable outrages
during the war. In occupied territories, very many
cases of rape occurred, and unheard of brutalities
were perpetrated, sometimes accompanied by mtilatians.
#% Thousands of women were placed in disorderly houses
against their will, or were obliged to submit to the
troops. When contaminated they were cast out, or sent
to concentration camps or prison hospitals,.™

Accordingly, it was recommended that the new Convention for
the protection of civilians contain stipulations prescribing un-
conditional respect, irrespective of nationality, race, creed,
4age, or social standing, for the honor, dignity, and decency of
women under all circumstances.

f. Femilv Correspondence

From the moment war breaks out, all postal commmni-
cations bétween,enemy countries are broken off, and thousands of
people.are without news of one enother. Despite the absencé of
any provision in international law, during World Var II the
International Committee of the Reé Cross set up a "Civilien
 Messages Department" within the framework of the Central Prisoner
of War Agency created under the Geneva Convention Relative to the
Treatment of Prisoners of War. Drawing on its experience during
the Spanish Civil War, the International Committee of the Red
Cross devised a printed form bearing a twenty-five word written
mess#gé for the transmission of news of strictly family interest.
A "Civilian Message Scheme" vas eventually developed that was
wniversally adopted by the belligerents during World Var II. The
transmittal and censorship of these messages in both directions

was accomplished through Red Cross channels. The practical



problems viere even nore dlfficult where messages needed to be

transnitted between civilians in occupied and unoccupied areszs

of the same original country. Considerable difficulties of a
financial nature arose as the entire operetion was subjected to

postel charges. Nevertheless, more than twenty-four million of
these messages were processed during the war. Base& on this ex-
perience, the International Committee of the Red Cross strongly
urged that the right of correspondence between mexmbers of families
separeated by the events of war be recegnized by treaty, that free
el facilities be granted for such messages, and that certain
priorities in transmission and ceasoring be stipulated.75
g. Displaceqg Fgmilies

A related problem also arose during World VWar II,
thet of the displaced or dispersed family. Freguently, the‘
events of war forced large numbers of people to leave their
usual residence for unknovn destinations. The disrupticon conse-~
guent upon being torn from their homes and the breaiting up of
femilies was greatly aggraveted by the 1mpossibiiify.of corres-
ponding with each other for months and even ?ears. Dispersal
was not alone the consequence of deportation, evacuation, or
enigretion, but even occurred within the boundaries of the original
statz, as in the case of occupied and unoccupied France, Thousands
of refugees were forced by the events of war to abandon their
homes and meubers of the same fanily were compelled to separate
ené take flight in different directions. By April, 194., the

75Red Cross Preliminary Docnments, Vol. IIX, pp. 27-28.
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,Intemational committee of the Red Cross estimated there vwere

more then forty million of such displaced persons. In coopera-
tion with natlonal tracing and information bureaus of all States,
the International Cormittee of the Red Cross began in January,
1944, to assemble a card-index file of the names and addresses
of all persons inquiring for a member of their family. These
were set up on "Dispersed Family Cards", distributed throughout
the world. When filled out, these were cross-matched in the files
maintained at Geneva and the link thus reestablished. Free postage
was granted for this operation, and the function was ultimately
teken over by UNRRA toward the end of 1945. In the light of this
experience, the International Committee of thé Red Cross recom-
mended that any new conventlon for the benefit of civilians con-
tain stipulations authorizing national and international organiza-
tions to engage in this activity in belligereant territory and
occupied terrifory to maintain or reestablish liﬁks between members
of feailies dispersed by war.76
h. »Extension of the Geneva Convention for the
Amelioration of the Condition of the ¥ounded .

and Sick in Armed Forces in the Field to
Civilian Sick and Wounded

Both the Committee of International Experts, as-

enbled by the International Committeé of the Red Cross in 1937
to prepare a revised draft of the Geneva Convention for the

Amelioration of the Condition of the Vounded and Sick in Armed

Forces in the Field, and the Sixteenth International Red Cross

703¢¢ Cross Preliminary Documents, Vol. III, pp. 48-49.
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Conference in London in 1938, unanimously recommended that the
'benefits of that Convention be extended to sick and wounded
civilians. They pointed out that by reason of the devélopment
of aerial warfare the whole of the belligerent territory is ex-
pocsed to hostile action, and consequently not only civilians in
the combat zone, but the entire civil population is as much
liable to sustain casualties as personnel of the armed forces.
However, there was considerable lack of unanimity as to the best
method for accomplishing this result. There_was under considera-
tion at that time the so-called "Tokyo Draft", discussed below,
intended to deal with the problems of civilians of eneny nation-
ality in the territory of the belligerent, the "1938 Draft", re-
ferred to above,‘concerning the creation of hospital localities
and safety zones, as well as the question of extending the don—
vention to civilian hospitals. One group recommended the estab-
lishment of a separate convention for civilians with a separate
chapter on sick and wounded civilians. Another group recommended
full extension to civilians, at the same time recognizing that,
by thus outstepping the traditionel domain of that Convention, the
"risk of increased abuse or non-application of the Convention in
its enlarged field of activity might result, compromising the

£L

prestige of the Convention and its emblem. A third group reconm-

[and

aended partial extension only to civilians who were actually
wounded as the result of acts of war, and to medical personnel
ané eguipnent attending them, leaving the protection of hospitals

and iredlcal personnel and equipment used for other sick civiliaans

|
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to a separate Conventlon and a distinctly separate set of Gistinguish-
.ing emblems. No resolution of the question was reached prior to
Horld War II. In 1946, at the Preliminary Conference of National
Red Cross Societles in Geneva, when the problem was again con-
sidered, the proposal to amalgamate these provisions ‘into one
convention, even to including the Xth Hague Convention of 1907
concerning sick, wounded, and shipwrecked members of armed forces

at sea, was endorsed in general terms.77 Howéver, the following
Conference of Government Experts, which met in Geneva in 1947, did
not accept this recommendation, feeling that it would be prefer-
able to deal with this problem in a separate convention for civil-
ians.78 Reluctantly bowing to thils mandate, the International
Committee of the Red Cross prepared a draft of a proposed Part IT

- Genefal Protection of Populations Agzinst Certain Consequénces

of War, for inclusion in a separate civilians convention, embocy-
~ing each of the lessons learned from the experiences of World

Yer II discussed above, and drawing freely upon appropriate articles
taken from the Sick and Wounded Convention. This draft was sub-
mitted to the Seventeenth Intematioriél Red Cross Conference in’

Stdckholm in 1943, where it was approved with a number of modifi-

cations. This became the "Stockholm Draft", to which}repeated

77Red Cross Preliminary Conference Report, 1947, pp. 16-18, 66-
67; Red_Cross preliminary Documents, Vol. I, pp. 88-89.

783‘31301'1: on the Viork of the Conference of Government Experts
f?I‘ The Study of the Conventions for the Protection of Yar ]
Victins, Geneva, 1947, pp. 9-11. Hereafter, references to this
report will be cited as "Red Cross Conference of Government

Ixperts Report.
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reference is made in the next chapter, which was submitted to
Athe Diplomatic Conference in Geneva in 1949. Annex I - Draft
Agreement Relating to Hospital and Safety Zones and Localities,
attached to the Stockholm Draft, was based upon the "1938 Draftn,
discussed above. With certain further refinements and additions,
which are more fully discussed in the next chapter, these docu-
ments became Part IT and Annex I of the new Geneva Convention
Relative to the Protection of Civilian Persons in Time of Var of
tugust 12, 1949, ado;iéd by 60 States as one of‘the four Geneva
Conventions of 1949 for the Protection of War Victims at the 1949

Diplomatic Conference in Geneva.

3. The Historical Backeground of Part TIIT

a. Aliens in the Territory of a Party to the Conflict

During World Wars I and II there were no treaty
provisions to prevent the tyrannies to which many aliens in the
territory of a belligerent were subjected. The omission of such
provisions is perhaps explained by the concept which prevailed
at the time of the First and Second Hague Peace Confereaces. At
that time it was generally taken for granted that militery opera-
tions would be largely confined to the armed forces and that the
civil population enjoyed & general immunity. Thus, in 1907, a
proposal that "nationals of a belligerent living in the territory
of the adverse party shall not be interned" was abandoned in pre-

paring the Hague Regulations on the ground that the principle was

self-evident., With the advent of World VWar I this historic
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concept was profoundly shaken by the generzl closing of all
frontiers, the detention of all aliens, and the internment

of civilians of enemy nationality. After World Var I, the
Tenth International Red Cross Conference in Geneva in 1921 recom-
mended the study of a "Draft Convention for the Protection of
Fnemy Aliens and Civil Populations of Occupied Territoriesm
presented by the International Committee of the Red Cross, along
with proposals for revising the Prisoners of War Conveation.
However, after a number of conferences during the next eight
years, in 1929 tkse proposals were separated and the Diplomatic
Conference of that year concerned itself solely with the treat-
nment of Prisoners of Var. Despite this, the International Com-
mittee_of the Red Cross:continued to urge the adoption of a con-
vention for the protection of civilians. In 1934, at the
Fifteenth International Red Cross Conference in Tokyo, a "Draft
Convention Concerning the Condition and the Protection of Civil-
iens of Enemy Nationality in the Territory of a Belligerent or
in a Territory Occupied By It", which came generally to be
kmown as the "Tokyo Draft", was approved. This draft was to
have been presented at a Diplomatic Conference to be called by
the Swiss Federal Council, but responses to invitatlons were
slow in coming. The urgency of such a Conference seemed remote
in the midst of general expectations of dlsarmament then current.
Although sufficient acceptances had been recelved by 1939, the

outbreak of World War II made it necessary to adjourn the
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projected Diplomatic Conference of 1940.79 In the face of the
complete absence of treaty stipulatibns, the International Com-
mittee of the Red Cross proposed to the belligerents that they
either implement the Tokyo Draft by ad hoc bilateral agreements
for the duration, or in the alternative apply the provisions of
fhe Prisoners of War Convention by analogy to civilian internees
in belligerent territory. This latter alternative was more
acceptable to the majority of the belligerents, and it was by
this method that some 160,000 civilians belonging to more than
fifty diverée nationalities interned in belligerent territory
benéfited from treaty guarantees equivalent to those for prison-
ers of war. A uniform basis for such application by analozy was
supplied by acceptance by the belligerents of the principles ‘ J
suggested by the International Committee of the Red Crbss in its
Note of December 7, 1939. This memorandum expressly stipulated
the application of Articles 2-6, 8-22, 25, 35-4, 60-80, and 82- '
88, of the Geneva Convention of July 27, 1929, relative to the
Treafment of érisbnérs-of Waf, whiéh'cbmpfiée almost the whole
of that Convention.80 Unfortunately, these stipulations were
not aprlicable to those civilians who were not interned but were
pleced in restficted liberty or assigned residence. In those

cases where the civilians concerned had sufficient independent

79%eport of the International Committee of the Red Cross, 193%9-
1947, Vol. I, pp. 567-569. Because frequent reference is made
to the "Tokyo Draft" as a precourser of the Civilians Convention,
end because it is avzilable only in Red Cross publications, it 1s )
attached hereto as Annex I.

801bid, pp. 569-579, 574-575.
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means, or the restrictions imposed did no more than confine such
.persons to a given radlus of their usual place of residence, with
reguler reports to the police, and did not interfere with the
earning of a livelihood, no particular hardship resulted. But
in other cases, particularly where the wage earner in a family
group was interned, such persons lived under particularly dis-
tressed conditions. In many cases, such persons had their right
of correspondence with the exterior or the internce cut off so
that they met with increasing difficulty as to the recéipt of re-
lief supplies from the enemy State or relief organizations.81

b. The Civil Pooulation in Occupied Territory

| Although the measures outlined in the preceding
peragraph alleviated in considerable degree the condition of
‘civilians resident in the terfitbfy of the belligereﬁt Staté,
‘they afforded no protection to politicai detainees, hostages,
deportees, and the general civil population in territory occupied
by a belligerent. According to the International Committee of
the Red Cross, about the only civilians left at liberty in Axis
occupied territories were elderly or sick persons. Particularly
abject was the case of certain special categories, such as the
Jews, whom the racial laws of the Axis countries condemed to
suffer tyranny, persecution, and systematic extermination; civil-
ian workers recruited by force in occupied countries and deported -

to Germany; refugees and stateless persons scattered throughout

8lRenort of the Internstional Committee of the Red Cross, 1939
1947, Vol. I, pp. 571, 605-606, 635-636.
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the world by military operations or political events; and racial
Aminorities expelled or evacuated from their homelands by the
occupation authorities.®? In Volume 15 of the Law Reports of
Trials of War Criminals, which volume contains an analytical
digest of the preceding fourteen volumes of repofted war crimes
trials following World War II, the editor has classified the
cases therein into sundry categories, Item 6 ~ "Offenses Against
Inhabitants of Occupied Territories"™ being the most numerous.
Demonstrative of the scope and variation of the Axis atrocities
comnitted in occupied territories are the following sixteen sub-

headings under Item 6:83

(1) The unwarranted killing of inhabitants of
occupled territories.

(2) The denial of & fair trial to inhsbitants
of occupled territories. '

(3) Ill-treatment of inhabitants of occupied
territories.

(4) Subjugation to illegal experiments.

(5) Deportation.of inhabltants of occupied
territories. '

(6) Putting civilians to forced labor.

(7) Enforced prostitution.

(8) False imprisonment.

(9) Denunciation to the occupying authorities.

(10) Illegal recruiting into armed forces.

82Report of the International Committee of the Red Cross, 1939-
1947, Vol. I, pp. 570-571, 608-628, 633-639, 641-€80. '
8315 LRTYC 113-131,
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(11) 1Incitement of civilians to take up arms
against their own country.

(12) Genocidge.
(13) Denationalization.

(14) Invasion of the religious rights of in-
habitants of occupled territories.

(15) Wholesale substitution of existing courts
of law. :

(16) offenses against property.

Lord Wright of Durley, in his Foreword to Volume 15, in

commenting on this part of the record observes:84

LRSIy protectlon of the inhabitants of occupied
territory is of primary importance in the modern law
of war., It will be seen from the cases in these vol-
umes that a very considerable proportion of the cases
protect the interests of the inhabitants of territories
which were either occupled or were the scene of bellig-
erent operations. It is impossible to secure thst the
innocent inhabiteants of such places can be entirely re-
moved from the dangers and the destruction and the
fatalities which are inevitable in such a situation,
but the whole object of this part of the Hague Conven-
tion and other similar humanitarian instruments is, as.
they state, to diminish the evils of war so far as
ﬂllltdly requirements permit ¥#%, %% The long list
which is to be found in Item 6 are all offences commit-
ted agezinst inhabitants of occupied territoriecs, and
there is no doubt at 2ll, if one studies the history of
war crimes during the last war, of the terrible char-
acter of these offences and the enormous scale on which
they were committed by the Axis forces. Tt will be
noticed that in some of these offences the object is
the terrorism of civ111ans, their ill-treatment in ver-
ious wsys, often most atrocious, and the exploitaticn
of humen labour, often cealled slave labour, vhich was
forced in the sense that inhebitents were selzed and
compelled to work for the Axis powers end for that
purpose taken away from their homes vhich, in a vast
number of cases, they never saw again." .

8/15 LETWC, pp. xiii-xiv.
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Maximilien Koessler, in an article, "Americen ¥War Crimes
Trials In Furope", appearing in the November, 1950, issue of
the Georgetown Law Journal, vivicély describes the appalling .

record of the Axis Powers in their treatment of the inhabitants

A . 8
of occupled territories: 5

"World War II, as conducted by Germany and Japan,
has set a record in modern history of a series of
most shocking atrocities. This does not refer to oc-
casional excesses of indivicuals which are regrettsble
but unavoidable in war. Rather it refers to those
crimes which were perpetrated on a grand scale in cold
blood, sccording to policy directives issued right from
the top of the government involved.

"arfare, even if legitimate and limited to ac-
tions in pursuit of military objectives, is a shameful
plight of humanity. It could be avoided if conflicts
between nations would not be decided by the law of the
Jungle but by peaceful means similar to those- applied
for the settlement of conflicts between private indi-
viduals. However, a substantial number of World Var
ITI atrocities, especially those perpetrated by Germans,
had not even the apparent justification of & pursuit 01
military objectives. They added to the evil necessar-
ily inherent in war, the abject feature ¢f & ruthless
ané cruel policy of subjugation, persecution and even
extermination of !'inferior races', as Nazl arrogance
had branded them.

"Tortures of a medieval kind, the performence of
which would sheke even the most callous visitor of a
'Grend Guignol' theater, were applied by Hitler's
henchmen both for purely 'ideological! purposes and in
appareat pursuit of war objectives. The infamous in-
stituticn of concentration caxzps furnishes an illustrs-
tion of the merger of non-military and military motives
in some of the Germen war crimes and 'erimes against
humanity'!. Originally instruments of political terror,
they became during the war zlso sources for the supply

- of slave labor. To exploit them was not repellent to
German industriel concerns of world-wide reputation.®

85Koess’er American War Crimes Trials in Furope, 39 Georgeto«n
Law Review 16-20 (1950) .
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The Internatlonal Committee of the Red Cross, in its 1947
Report of its activities during World War II points out;S6

"The occupation of the major part of Europe, be-
tween 1940 and 1943, by the Axis Powers, put millions
of civilians under the domination of one group of
belligerents. When the balance between the opposing
groups of belligerents became tipped on the Axis sige
and the principle of reciprocity was no longer a
moderating influence, civiliens were more and more ex-
posed to the arbitrary methods of the occupying Authori-
ties. The activities of the International Committee of
the Red Cross in behalf of civlilians were hampered by
mounting difficulties. Thousands of civilians were
evacuated 'for administrative reasons'!, deported en
masse or individually, cr seized as hostages. ©Sometimes
too they were subject to internment in concentration
camps !'for reasons of security', or they suffered sum-
mary execution.® :

Thus the experience of World War II made it clear beyond
any possibility of doubt that the few and general provisions of
Secticn III of the Hague Regulations (Articles 42-56) were com-
pletely inadequate to cope with modern war. Nearly thirty years
had passed since their formulation. In the face of new technical,
economic, and political methods of total wvar, the Hagué Regula-~

tions were obsolete. Thus, the International Committee of the

Red Cross cormmented in its 1947 Report: 87

"The expcrience of the War has shown that the
Hague Regulations of 1907 did not give adequate treaty
protection to civilians in occupied territory. Thg
vagueness of its clauses allowed belligerents to eir-
cumvent some of the prohibitions they contained. Sit-
uations arose which the Convention had not foreseen;
gaps in stipulaticns prevented indispensable measures
from being tekxen, since they had no legal‘founaatlon.
Lastly, certain stipulations were violated by bellig-

86Report of the International Committee of the Red Cross, 1939-
1947, Vol. I, p. 608,

"Red Cross Preliminary Documents, Vol. III, p. 12-14.
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"erents who disregarded both the spirit znd the letter

of the Regulations, no sanctions having been foreseen '
in the event of violations. *¥%%¥ This led to the most
deplorable abuse.m

c. Extension of the Geneva Convention Relative
to_the Treatment of Prisoners of War to
Civiliens '

Following the conclusion of World War II, at the
Preliminary Conference of National Red Cross Societies convened
at Geneva in 1946, there was unenimous agreement that prompt '
action should be tazken to provide for the protection of civilians
by international treaty. The "Tokyo Draft" was made the basis d
of discussion‘at the Conference. The Conference agreed with the
recomzendaticns of the Belglan and Yugoslav Red Cross Societies

that the "Tokyo Draft" should be amended to cover not only enemy

aliens. but all civilians who find themselves in time of conflict
or occupaticn in the hands of a Party to the conflict of which
they are not nationsls. A further weakness of the "Tolyo Drafth
was pointed out in that that draft prohibited the taking of
hostages in the territory of the belligerent but failed to pro-
hibit it in occupied territory. The Norwegian Red Cross recom-
mended that this bé corrected by an undualified prohibition as to
the taking of hostages and that all reprisals and ccllective pun-
ishments of civilien populations in occupied territory be forbidden;‘
Based on VWorld War II experience, the Norwegians also recommended
that it be prohibited to prosecute civilians for acts committed
prior to occupation or during any temporary interruption of occu- h
pation. Each of these recommendations was adopted by the Conference.

L
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Those at the Conference who had had experience during World War

TI with the application by analogy of the Prisoners of War Con-
vention to civilian internees observed that a number of its pro-
visicns when applied to ci&ilians had given rise to serious gif-
ficulties, particularly those concerning labor, financial resources,
and repatriatlion. Accordingly, the Conference recommended that
separate regulations be drafted to cover the internment of civil-
jans. The Commission set up by the Conference to study proposals
for a Civilians Convention recommended that treaty provisions for
the protection of civilians be amalgamated with those for prisoners
of war. However, the Conference in plenary essembly rejected this
recommendation, feeling that it was premature, since the study of
efficient measures for the protection of civilians was at that

88

time only in a preparatory stage. Accordingly, the International

Committee of the Red Cross, in reporting the following year to
the Conference of Government Experts for the Study of the Conven-

tions for the Protection of War Victims, stated:®?

"It appears difficult, at first sight, to amal-
ganate effectively treaty stipulations applying to
Prisoners of War, regulzrly subject to internment,
with those concerning Civilisns, for whom non-intern-
ment should be the rule.

"Tt is obviously possible to conceive a single _
Convention for Prisoners of ¥Wer and Civilian Internees v
only. Ve recall the fact that for many stipuleations
relative to the treatment of Civilien Internees refer-
ence is to be made to the POW Convention. Normally,
however, such Civilian Internees ought to constitute
only a small proportion of the Civilians in belligerent

g?ﬂﬁd Cross Preliminary Conference Report, 1947, pp. 92-94.
Bed Cross Preliminsry Documents, Vol. III, p. 51.
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"hands, and the above course would have the drawback

of dividing the class of Civilians into two categor-

ies, whereas the status of non-interned and interned

Civilians (in belligerent territory or in occupied

areas) does not always differ to any such marked de-

gree. A great many questions arise in connecticn with

non-interned Civilians, which it is Just as urgent to

settle as those relating to interned Civilians. For

these reasons, the International Committee believe

that it 1s necessary to preserve the unity of all

treaty stipulations relative to Civilians."

This reasoning was adopted by the Conference of Government
Experts, who drafted a proposed Civilians Convention, based upon
a modified version of the"Tokyo Draft"w, to which they attached
a number of Annexes. The most important of these was Annex D -
"Regulations Relative to Civilian War Internees", derived in
large measure as an adaptation of the Geneva Convention Relative
to the Treatment of Prisoners of War. This draft was further
modifiéd during the summer by the International Committee of the
Red Cross fo incorpeorate a number of suggestions received fronm
experts of Governments that had not partiéipated in the earlier
conference. One of the most important changes made by the
Internationel Committee of the Red Cfoss at that time was the
elimination of Annex D and its incorporation in the main body
of the c¢raft. This draft was then submitted to the Seventeenth
Internationzl Red Cross Conference in Stockholm in 1948, where
it was epproved vith a number of additional modifications. This
became the '"Stockholm Draft", to which repeated reference is

macde in the next chapter, which was submitted to the Diplomatic

Conference in Geneva in 1949. Vith certain further refinements

and additions, which are more fully discussed in the next chapter,
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these documents became Part III and Annexes II and III of the

new Geneva Convention Relative to the Protection of Civilian
Persons in Time of War of Avgust 12, 1949, adopted by 60 States

as one of the four Geneva Conventions of 199 for the Protection
of War Victims at the 1949 Diplomatic Conference in Geneva.
Article 154 of that Convention provides that, in relations between
parties thereto, that Convention will be supplementzry to Sections

IT and IIT of the Hague Regulations.

L. The Historical Background of Psrts I and IV

Although there are a few provisions in Perts I and IV vhich
appear only in the Civilians Convention, most of these articles
are common to each of the four Geneva Conventions of 1949. The
International Committee of the Red Cross synthesized the sugges-
tions and recommendations of all of the various conferences which
we have discussed above into a document entitled, "Draft Revised
or New Conventions for the Protection of War Victims", which it
presented for study to the Seventeenth International Red Cross
Conference at Stockholm in 1948. That report succinctly explains
the origin of the common articles as follows:90

"The International Committee of the Red C?oss
has thought it useful to assemble all stipulations
of a general nature and to place them at the head og
each of the new or revised Conventions. This proced-
ure is logical and might facilitate later analgamation

of these Conventions, if as the Government Experts have
recommended, that course is followed. This merging

90prart Revised or New Conventions for the Protection of War Victirs,
International Committee of the Red Cross, Geneva, May, 1948, p. 4.
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"is a task of great difficulty, but will in any case
be simplified if the general principles common to all
the Conventions are brought together and expressed in
identical wording. Should it be decided to draft a
single Convention, the general stipulations could,
after slight adaptation, be placed at the head of the
text.

"With the same end in view the International Com-
mittee of thé Red Cross has attempted to give to those
stipulations which, in the drafts of the various Con-
ventions, treat of similar matters, a wording identical
in each case,"
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CHAPTER IV

JNALYSIS OF THE PROVISIONS OF THE GENEVA CONVENTION
RELATIVE TO THE PROTECTION OF CIVILIAN PERSONS
IN TIME OF WAR

1. Introduction

The first two chapters contain a short summary of a few of
the besic principles of the Law of War and a brief resume of
the history of the principal law-making treaties which consti-
tute the modern Law of War. Without this minimum 1t would be
difficult for the reader to recognize or evaluate changes made by
the Geneva Convention Relative to the Protection of Civilian Per-
sons in Time of War of 1949 in the rights and obligations of the
occupying forces, the local population, and nationals of neutral
countries, in occupied territory. The third chapter provides a
detailed account of the history of the development of the Civil-
ians Convention as a means of acquainting the reader with the
problems and the evils which the drafters of that Convention
sought to cure by its promulgation. In the light of that history
much that might otherwise be obscure or ambiguous is made clear.
frized with this knowledge, 1t is hoped that any reacder who might
otherwise be inclined to cynicism or Intolerance will bz less
likely to-approach an analysis of its provisions with the precon-
cei&ed idea that the Geneve Conventions attempt to set up stand-
-erde for the conduct of military Operations that are impractical

and unrealistic.
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Thie chapter is devoted to an analysis of the Geneva Conven-
+tion Relative to the Protection of Civilian Persons in Tine of
"ar, an exaemination of its legislative history, and a contrast
of its provisions with those of the Hague Regulations which i1t
generally replaces, to reveal in detail the extent to which it
has rmodified the prior Law of War, It will come as a surprise
to some that the standards prescribed by the Convention do not
exceed those which have been exemplified by United States custom
znd practice in its conduct of hostilities and occupation, and
that they 6o not exceed those standards which this nation be-
lieves it has the right to demand oanny belligerent to whom it

~

rnay be opposed. Whether this Convention has any value vhen en-
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ilons is an academic question to which both a moral znd
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ractical znswer may be given. First, the conduct of a war of
bestieglity by en enemy does not condone recourse to similar or
even worse measures by the opponent. ©Secondly, war is not fought

for the simple purpose of fighting but must have an ultimate

objective of a political nature. That objective will not be ob-

ained in the face of'retribution resulting from outreges agzinst
“hile realisa demands that decent natlons engaged in
with en enemy whose entire philosophy is based upon treacher;
enc cecelt must be prepared to expect anything that might advaace
the hostile purpose, nevertheless the negation of fundamentél
humen rights will eventusally result in social retributicn. The

objectives of the United Stestes are not likely to be advainced by
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stooping to courses of action which outrage civil populations.

2. Part I - General Provisions (Articles 1-12)

a., The Common Articles

With the exception ofArticles 4, 5, and 6, and
the last paragraph of Article 11, the articles contained in Part
I are common to each of the four Geneva Conventions of 1949 For
The protection of War Victims. Article 1 is the formal undertai-
ing of the Contracting Parties to comply with .the provisioﬁs of
the Convention; Article 7 authorizes the Contracting Parties to
make binding speclal agreements providsd they do not adversely
affect the situation of persons protected by the Conventién;
Article 8 forbids individual protected persons from renouncing
their rights under the Convention; and Articles 9 through 12 con-
cern the functions, powers, duties, and activities of the Protect-
ing Power, substitutes for the Protecting Power, the International
Committee of the Red Cross, and other impartial humanitarian organ-
izations. The last paragraph of Article 11 extends the coverage
of that article to nationals of a neutral State that does not
have normal diplomatic relations with a belligerent, since, under
the provisions of Article 4, discussed below, such persons consti-
tute a category of protected persons not covered by the other
Geneva Conventions. There is also an important difference b etween
Article 9 ang its counterpart which appears as Article 8§ in each
Of the other three Geneva Conventions of 1949. There appears in

the two Sick and Wounded Conventions only, a final sentence
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authorizing the activities of the Protecting Power to be restricted

-

"as an exceptional and temporary measure when this is rendered

necessary by imperative military necessitiles". This sentence was

deleted from both the Civilians and the Prisoners of ‘ar Conventions

by the Diplomatic Conference91 on the motion of the New Zealand

delegation. As was pointed out in the debate on the motlon, the

Sick and Wounded Conventions had not previously contained any pro-
vision for a Protecting Power and hence the individual provisions

of those Conventions were not written in the light of such a pro-

vicsion. However, in the case of the Civilians and Prisoners of

Yer Conventions, provision for a Protecting Power as an impartial

referee to observe and report the implementation of the Conven-

n good faith was consistently regarded as of the essence.

e

tions
For this reason, whenever military necessity was thought to.re—
quire any restriction upon the activities of the Protecting
Power, such a reservation has been expressly inserted in.the
article concerned. Accordingly, it was agreed that this general
reservation should be deleted from the Civilians and Prisoner

of VWar Conventions to avoid weakening the effecti&eness of the

entire convention.

b. Situstions to which the Convention is Applicable

Lrticles 2 and 3, which define the situations to

which the Convention shall zpply are worth a closer examination.

911IB Final Record of the Diplomatic Conference of Geneva of
1249, 344-2L6. But see the discussion of Articles 142 and 143,
pege 169, below. Hercafter, references to these volumes will be
by wvolume &nd page to "Final Recorg",
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In 1937, a Commission of International Experts, convened by the
international Committee of the Red Cross to consider the revision
of the various Geneva Conventions, unanimously recommended that
these conventlions be made expressly applicable to all cases of
armed conflict between States, whether or not preceded by a
declaration of war. The International Committee of the Red Cross
went even further in recommending that any revision of the Con-
ventions embody not only this principle, but also stipulate that
they be applied in case of civil war unless one of the parties
expressly announced its intention to the coantrary. It was
thought that no State or insurgent body would venture to proclaim,
in the face of world opinion, its intention to disregard these
basic laws of humanity.92 Although no amendment of the Geneva
Conventions was eccomplished before World War II, the Conference
of Government Experts, convened by the International Committee
of the Red Cross in 1947 to study the revision of the Conventions
In the light of the experience of World War II, strongly reiterated
these recommendations in the following 1anguage:93

"On attacking the problem of giving civilian
populations in war time the protectlon to whih they
are entitled from a humanitarian point of view, the
Conference was faced from the outset with fundamental
difficulties. These arose from the fact that existing
conventions and agreements provide & 1eg§l'aef%n1tlon
of the state of war, but that this definition does not
always apply to situations such as have occurred in
recent years and which in reality correspond to a

state of war.

_ "In certain cases the aggressors eluded the cbli-
gation of implementing the Conventions to which they
92Pes -
G3pes-Gross Preliminary Conference Report, p. 15.
fiec Cross Conference of Government hxpepts Heport, p. 270.
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"were signato by refusing to recognize the exist- ?
ence of a staii,ofywar. At other times, the setting

up of puppet Governments served to disguise a de facto

state of war under apparently legal conditions of peace,

In yet other instances, a legal state of war subsisted

- since hostilities had not been brought to a conclu-

sion by recognized legal procedure - although existing ’
conditions were no longer, in reality, conditions of
war.

"The Conference considered itself ungble to make
recommendations of eny value unless these referred to .
a factual state of war, even if this state of war were )
defined by the Powers concerned in terms that implied
no recognition of any such state. The Conference had
in mind, in particular, terms like 'legitimate self-
defense'!, 'penetration!, 'protection', 'necessity for
the maintenance of internal security!, and 'factual )
armed conflicts', including civil wars, &1

These recommendations were incorporated into a c@mmon,Article
2 for all four Conventions as a part of the_Stockholm Draft. As
approvgd at Stockholm, Article 2 contained four paragraphs,_the
first three of which were adopted without substantial change by
the Diplomatic Conference. The third paragraph of Article 2,
providing for reciprocity of obligation between Contracting Parties
is fully discussed in an earlier chapter.94 The first paragraph
mekes the Convention apply not only to declared war but also to "
any armed conflict between two or more Contrécting Parties even
if the state of war is not récognized.by'one of them, while the
second paragreph makes the Convention also apply té all cases of "
partial or total occupation of the territory of a Contracting
Party even though such occupation meets with no armed resistsance. ‘
Thus the Convention provides expressly vhat was generally believed ;.

to have been true as & matter of uawritten law although not acdmitted

/]
9isee page 27, above,

l‘i
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by all nations. 1In the first place, the rules of war apply
irrespective of a declaration of war. This is true since the
humanitarian principles of the Law of War are as pertiﬁent in the
one case as in the other.95 In fact, as we discussed in an
earlier chapter, the effect of the Declaration of Paris, by which
all civilized nations have renounced the legal right to resort
to wer except in legitimate self-defense, combined with those
provisions of the Charter of the United Nations, which make it
unlawful for a Member of the United Nations to threaten another
State with the use of force and at the same time require a Member
State to teke military action against an aggressor State indis-
tinguishable from war, is to make a declaration of war the ex-
ceptlon rather than th§ éule. In the second place, the rule»of
unwritéen international 1aw concerning the applicability of.the
law of warfare to occupations which, though accomplished through
duress, were not met with armed resistance, is apparently the
same as that contained in Artiéle 2. The Rurnberg Tribunal held
the German occupation of Bohemia and Moravia to be "a military
occupation covered by the rules of warfare", even though the
occupation took place without active hostilities. Although that
OCCuPation'was with the express consent of the Czech government,
it waé considered that President Hacha's acquiescence was obtained
through quress.?® _
The fourth paragraph of the Stockholm Draft of Article 2,
~95Reoort of the Cambridce Conference on the Revision of the Law

214%@2, May 1953, Annex V, Point I, par. 5. . )
Nazi Conspiracy and Aggression, Opinion and Judgment (1947) 160.
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however, was not adopted by the Diplomatic Conference. That
paragraph provided:97
"In all cases of armed conflict not of an in-

ternational character which may occur in the terri-

tory of one or more of the High Contracting Parties,

each of the Parties to the conflict shall be bound

to. implement the provisilons of the present Conven-

tion, subject to the adverse party likewise acting

in obedience thereto. The Convention shall be ap-

plicable in these circumstances, whatever the legal

status of the Parties to the conflict and without

prejudice thereto." '
This text immediately raised a considerable discussion which re-
vealed a wide divergence'of viewpoint.98 Question first arose
as to vhat should be understood to be an "armed conflict not of
an international character". It was agreed that thils referred
to civil war end not to a mere riot or disturbance caused by
bandits. It was agreed that States could not be obliged as soon
as rebellion arose to consider rebels as regular belligerents.
But at what point suppression of rebellion should be regaerded as
civil war was not so easy to determine. It was first proposed
that recognition of belligerency by the State in conflict, or by
other States, be made the test. A second possible solution was
suggested that the Convention be made applicable only when the
rebellion had become organized with enough strength and coherence
to represent several features of a State, - possession of an or-
ganized military force, an organized civil authority exercising
de facto governmental functions over a determinate portion of the

national territory, and the means of enforcing the Convention and

971 Final Record A47.
98718 Final Record 121-129,
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of complying with the laws of war. After consideration of the
.practical difficulties to which these tests would give rise,'
and in the belief that it would be dangerous to wezken the State
2t a time when it is confronted by disordér, anarchy, and banditry
by compelling the application of Conventions intended for use in
time of war in addition to normal peace-time legislation, 1t was
decided to abandon the idea of defining objective conditions

which woﬁld give rise to the application of the Convention as a
whole. Accordingly, the Diplomatic Conference decided to return
to the language of the Stockholm Draft as to "conflict not of

an international character", but laid dowvm for application in
such cases a minimum of humanitarian rules which both Parties
would be bound to respect. As redrafted, this became Article 3
of the'four Geneva Conventions of 1949. Under its provisioﬁs,
regardless of the juridical character of the conflict, violence
to life and persons, including murder, mutilation, cruel treatment
and torture, outrages upon personal dignity, including humiliat-
ing and degrading treatment, and the taking of hostages, are
ebsolutely prohibited. A fair trial by a regularly constituted
court, includiﬁg all judicial guarantees recognized as indispens-
able by civilized peoples, is made a prerequisite to punishment.
The wounded and sick must be collected and cared for.

c. The Persons to Whom the Convention is Anvlicable

Article 4, with one exception,’’ defines the entire

rénge of persons protected by the Convention. For this reason,

99Sce the discussion of Article 70, below.
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its influence permeates the entire document. The first paragraph
.of that Article, which }ebained the same in the final draft as it
was proposed in the Stockhdlm Draft except for deletion of refer-
ence to conflicts not ofvah international character, 1s of the
broadest character: ‘ |
"Persons protected by the Convention are those

who, at a given moment and in any manner whatsoever,

find themselves, in case of a conflict or occupation,

in the hands of a Party to the conflict or Occupying

Power of which they are not nationals."
The remaining paragraphs of Article /4 are limitations upon the
scope of that provisioh.’ The broad language of the first para-
graph was adopted to make it unnecessary to make particular refer- v
ence to stateless ané denationalized persons. In a number of
drafts antedating the Stockholm Draft an attempf was nade to dis-
tinguiéh between nationais'of an eneny country‘énﬁ‘other civil%ans
not nationals of the belligerent State. Some of the Delegatioﬁs
at the Diplomatic Conference urged that the Convention return to
this limitation. But in the opinion of the_majority this was con-
sidered inadequate since 1t not only woula fail to make frovision
for stateless or denationallzed persons, but also would ngt account
for those nationals of foreign States whom the belligerent State
iid not recognize, or with vhom diplomatic relations had been
severed, or for those persons who had themselves broken away from
their country of origin. However, the second paragraph of Article
L does make a distinction between neutrals in the territory of a
belligereﬁf and those in occupled territory. In the first case,

nztionals of a neutral State in belligerent territory are
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nprotected persons' only if that State does not maintain "normal
ﬁiplomatic representation” with the belligerent Stzte. In the
second case, all nationals of neutral States in occupled territory
are "protected persons'", The Diplomatic.Conference concluded that
in the latter case, diplomatic representatives would be accredited
to the Occupied State, not to the Occupying Power, and hence less
effective in protecting the interests of their nationals in occu-
pied territory. It 1s of course to be noted that the first sentence
of the second paragraph of Article 4 requires reciprocity, so that |
the nationals of a State not bound by the Convention are not in
any case protected by it.lOO

The last paragraph of Article /4 removes from the category
of "protected persons® under the Civiiians Convention all those
vho are covered by the other three Geneva Conventions of 1949.
Since the two Sick and Wounded Conventions deal with military
_personnel, we need only examine Article 4 of the Prisoners of
War Convention in order to complete the picture as to which
civillans are "protected persons" under the Civilians Convention.
The 1929 version of the Prisoners of War Convention defined the
categories of persons to whom it applies by reference to the
first three Articles of the Hague Regulations. These Articles

ars as follo*:;s:lOl

"Article 1. The laws, rights, and duties of
war apply not only to armies but also to militia and
volunteer corps fulfilling the following conditions:-

%8§IIA Final Record 813-81Z
+26 Stat, 2295-2296.
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11, To be commended by a person responsible for
his subordinates;

n2., To hsve a fixed distinctive ezblem recogniz-
eble at a distance;

"3, To carry arms openly; and

.. To concuct their operations in accordance
with the laws and customs of war.

"In countries where militia or volunteer corps
constitute the army, or form part of it, they are in-
cluded under the denomination 'aray!'.

"Article 2. The inhabitants of @ territory
wnich has not been occupied, vho, on the approach of
the eneny, spontaneously take up arms to resist the
inveading troops without having had time to organize
therselves in accordsnce with Article 1, shall be re-
gerded as belligerents if they carry arms openly &nd
if they respect the laws and customs of war.

"trticle 3. The armed forces of the belligerent
parties may consist of combatants and noncombatents.
In the cese of cepture by the enemy, both have & right -
to be treatec as prisoners of war."

Article 4 of the 1949 Priscners of War Convention, after includ-
ing categorically 211 members of the zrmed forces of a Party to
the conflict who have fellen into the power of the enemy, and
all those vho are members of the militiz and volunteer corps
forzing & part of those armed forces, then reproduces expressly
instead of by means of incorporation by reference the four con-
¢itions ¢f Article 1 of the Hague Regulations as the basis for

g the protection of thst Convention to persons who mey be
bers cf eny militia, volunteer corps, or organized resistance
moveaents, operating within or without their own territory but

4+ -

not &s & part of the arned forces, and without regard to whether

O

the home territories are occupied. The inclusion of these so-called
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tpartisan™ units vithin the protection of the Prisoners of War
Convention is a most important Innovation in the traditional IlLaw
of War. In addition to these military and quasi-military persons,
Article 4 of the Prisoners of War Convention also extends prisoner
of war status to certzin categories of civilians if they fall into
the power of the enemy. These include various categories of
civilians accompanylng the armed forces in the field, civilians
composing @ levee en messe In terms similar to those contained in
Article 2 of the Hague Regulations, above, members of the Merchant
Marine, and demobilized soldiers of the army of the Occupied
Country arrested in occupied territory by the Occupying Power . 102
The substance of Article 3 of the Hague Regulations, although not
expressly contained in Article 4 of the new Prisoners of War
Convention, is covered by reference to "members of the armed
forces", there being no need to distinguish between combatant end
non-combatant members. However, the debates of the Diplomatic
Conference, and in particular those of the Danish Delegation,
leave in doubt whether the categories of persons named in Article
L of the Prisoners of Wer Convention should be regarded as exhaust-
ive. Based on the remarks of the Danish Delegation, which were
not challenged,.the categories enumerated in Article 4 of the
Prisoners of War Convention would not preclude affording prisoner
of war status to persons who otherwise would be subject to less

fevorzble treatment.103

3&82113{ Final Record 561-562.
3IIB Finsl Record 268.
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Article 5 of the Civilians Convention is a further derogation
‘from the broad coverage of the first paragraph of Article 4 of
thst Convention. The first paragraph of that Lrticle provides
that whenever & "protected person” in belligerent territory is
definitely suspected of or engaged in activities hostile to the
security of the State, he may not claim those rights and privi-
leges under the Convention which would if exercised be prejudi-
cizl to the security of the State. The second paragraph provides
thet whenever a "protected person" in occupied territory 1s de-
tained as a spy or saboteur, or is under suspicion of activities
hostile to the security of the Occupying Power, he shall, where
absolute military security so requires, forfeit his right of
commmnication under the Convention. But even in such cases,
the third paragraph expressly preserves the right to humene
treatment and a fair triel. A provision of this sort was not
included in the Stockholm Draft, but the Diplomatic Conference
felt such a provision should be included to prevent persons
Gangerous to the security of the Staté or Occupying Power from
shielding thelr activities behind the safeguards of thne Conven-
tion.lo4 However, the Conference appears to have overlooked the
fact that war may also be fought cutside the territory of the

belligerent against whom the hostile conduct is directed or

occupled territory. For example, such hostile conduct might

occur in territory invaded but not yet occupied. Although‘the
Convention contains no provision for such cases, it is believed

104114 Final Record 314-815.
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both logical and necessary to apply the principles of fArticle
.5 to "protected persons" so situated.t9”

Before concluding our consideration ofArticle 5 of the
Civilians Convention, however, it will be necessary to return
briefly to cohsider Article 5 of the Prisoners of War Convention,
since the latter Article may well serve to provide the principal
source of persons whose cases must be dealt with ultimately under
Article 5 of the civilians Convention. The last paragraph of
Airticle 5 of the Prisoners of Var Convention provides that if
doubt arises as to whether @ person having comuitted a belligerent
act vho hes fallen into the hands of the enemy is entitled to
be treated as a prisoner of war, he will be so treated untii his

;tatus has been determined by a "competent tribunal". Among

the cafegories of persons who might assert, but properly be‘de-
nied, the status of prisoners of war sre those members of an
armed force, not escaping prisoners of war, who have deliberately
concealed their status by assuming civilian dress or the uniform
of the enemy; spies as defined either by Article 29 of the Hague
Regulations or Article 106 of the Uniform Code of Military Justice;
persons aiding the enemy in violation of Arficle 104 of the Uniform
Code of Military Justice; persons such as guerillgs_and partisans
who teake up arms and commit hostilities without having complied
with the conditions prescribed by Article 4 of the Prisoners of
Var Convention set forth above; and persons who, without having

ccmplied with the conditions prescribed by Article 4 of the

105Par, 5.3 ™M 27-10 proposed Draft cf 1 March 1954.
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Prisoners of War Convention for recognition as belligerents, commit
hostile acts not involving the use of armed force and not within
Article 29 of the Hague Regulations or Articles 104 and 106 of

the Uniferm Code of Militery Justice, such as sabotage, destruc-
tion of communications facilities, intentional misleading of
troops gy guides, and liberation of prisoners of war. Thus, when
such persons are determined not to be entitled to prisoner of

wer status, in view of the broad language of the first paragraph
of Article L of the Civilians Convention, they come within the |
protection of that Convention. Were this not the case, the stipu- )
lations of Article 5 of the Civilians Convention concerning spies,
saboteurs, and other persons suspected of hostile activity would

be meaningless. However, this does not adversely affect the L)
intereéts of the belligerent against which the hostile condﬁct

is directed. So far as bélligerent territory is concerned, Article

5 requires no more than a fair trisl and humane treatment and in )
no vwey prevents punishment under domestic law, through executicn,
imprisonment, fines, or other penalties not cfuel or unusual.

In occupied territory, the power of the Occupying Power to promul- A
gate legislation in éccordance with Article 64 to protect 1tself
against such hostile conduct is explicit, although the power to

inpose the death penalty, or lesser punishments on such persons N

1s to some extent limited by Article 68, discussed below.106

d. The Beginming and End of Application of the
v Convention

)
Article 6 is the last of the General Articles of
106pPars. 3.9-2.18, 5.2, 5.3 FM 27-10 proposed draft of 1 March 1954«

\
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special interest. Here again the Diplomatic Conference departed
.from the Stockholm Draft., Provision for the commencement of
spplication of the Convention at the outset of a conflict or
occupation as defined In Article 2 presented no difficulties.
Equally, no particular problem arises as to the ending of the
applicetion of the Convention in belligerent territory upon the
general close of militgry operations. However, the Diplomatic
Conferedce felt that recent events and current history made it
both logical and Judiclous to provide for a period of readjust-
ment in occupled territories during which the Occupying Power
night gradually hand over to the authorities of the Occupied
Power the various powers it exercised during full occupation.
Lecordingly it was provided that those provisions of the Conven-
“tion tﬁat would constitute & heavy burden on the Occupying ?ower
during the troubled period following the war will remain in force
in occupied territories for only one year after the general close
of militery operations, while certain listed provisions necessary
 to protect against arbitrary acts on the part of the Occupying
Power w11l remain in force until the conclusion of the occupation.
The last paragraph of Article 6, contemplates the indefinite pro-
tection of certain persons until their release, repatriation, gr
reestablishment can be accomplished. Such persons, for example,
might include political refugees whose repatriation camnot be
accomplished because they would be subject to persecution in

their own country. 0’

107II4 Finsl Recoré 815-816.

83


http:milita.ry

However, notwithstanding the fact that a major part of the
Civilians Cohvention may have ceased to be applicable,.the un-
vritten law of war and the Hague Regulations continue to extend
certzin fundamental safeguards to the persons and property of per-
sons in occupied territory until the termination of any occupation
having its origin in military supfemacy. The question as to
vhen the Law of War ceases to be applicable. where there has been
an unconditional surrender coupled with the assumption of suprene
authority, as was the case of Germeny under the Berlin Declara-
tion, is highly controversial. Representative theories include
the opinion that the traditional law of belligerent occupation as
embodied in the Hague Regulations continues to be applicable,108
that the Hegue Regulations continue to limit the rights of the
Occupying Power as an occupant to the necessities of occupafion,
but that in its capacity as the government of occupied territory
the gccupying Power has normal governmental powers limited only
by duties of a fiduciary nature;lo9 that supreme authority is
vested in the Occupying Power, the law of belligerent occupation
as embodled in the Hague Regulations having ceased to be éppli—
cable by reason of total subjugation;llo and that the law of
belligerent occupation as embodied in the Hague Begulations is

108Brabner-Smith, Concluding the War - The Peace Settlement and

Conzressional Powers, 34 Virginia Law Review 553, 5686 (19.8);
Leun, The Legal Status of Germany, 45 American Journal Internationsl
Law 267 (1951).

109Rheinstein, The Legal Status of Occupied Germeny, 47 Michigan

av. Review 23 (1978)-

10Mann, The Present Legsl Status of Germany, 1 Internationsl Law

Cuarterly 214 (1947); Jennings, Government i Commission, 23 British
Year Book Internationsl Lew 112 (19.6); Lauterpacht, sec. 263a.
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no longer applicable but the rules expressed therein zre to be
considered as guiding principles in the absence of contrary
girections. This last point of view appears to bes that of the

Department of State and the Department of the Army.ll1

3. Part IT - General Protection of Popnulations Against
Certain Consequences of War (Articles 13-26)

a. The Wider Scovne of Part IT

As was noted in Chapter III in our discussion of
the history of the Civilians Convention, Part II is of broader
application than all of the remainder of the Convention. Article
L makes specific reference to the wider scope of Parl II, as an
exception to the definition of mprotected persons" contained
therein, by reference to the provisions cof Article 12. This
latter.article is as follows:

"The provisions of Part IT cover the vhole of

the populations of the countries in conflict, without

any adverse distinction besed, in particular, on race,

nationality, religion or political opinion, and are

intended to alleviate the sufferings caused by war."
Accordingly, these provisions are to govern certain relations
between & State and its own nationals and are not limited in
customary fashion to relations between a State and aliens there-
in or an Occupying Power and civil population of an occupied
territory. For this reason, these provisions are not in entire
egreement with the traditional view of the proper field of inter-
national law, but they are evidence of the gradual widening of
the scope of internationsl law to protect the fundamentel rights

111y,
rca 1946/10992, 23 December 1946.
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. . 112
of man irrespective of soverelgnty.

The resume of the history
of the development of this part of the Civilians Convention set
out in Chapter III above, demonstrates that the vwhole of Part II
is & new addition to the conventional Law of Wer. At the same
time, 1ts provisions merely serve to further implement one of tﬁe
fundamental objectives of the Leaw of War - to diminish the evils
of war by protecting non-combatants from unnecessary suffering.

b. Voluntary znd Permissive Provisions

The provisions of Articles 14, 15, and 17 are _
nerely voluntary and nermissive. Article 14 provides that, either
in time of peace or after the outbreak of hostilities, the Parties
to the conflict ray establish in their own territory and in occu-

pled territory hospital and safety zones and localities for the

fifteen, expectant mothers, and the mothers of children under
seven. Annex I, referred to in Article 14 as the basis for such
agreenents embodies the principles of the "1338 Draft" referred
to above.113 A suggestion of the Netherlands Delegation that
Article 1/ be amended to permit a State to notify other Parties
to the Convention of the estzblishment of such zones which after

twenty days without objection would become bindingz, was cefeated

114

by the Diplomatic Conference. Article 15 authorizes any Party

to the conflict, "either direct or through a neutral State“, to

propocse to the sdverse Psrty the establishment of neutralized
h ol
+<II% Finzl Record 816.
1132cce 5

- ﬁ cbove,
7 < L..."e Iy ©
lirrs Flnal Recorad ul7.
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zones in active combat areas for the shelter of vounded and sick
.combatants and non-combatants, and civilians who take no part in
hostilities and perform no work of a military character. The
record of the Diplomatic Conference makes it‘clear that the use

of the word "direct" was intended to authorize subordinate military
commanders to carry on such negotiations without necessity for
resort to diplomatic channels. The use of the term "ecivilian
persons" was intended to exclude nilitary reserves from such
zones, although wounded and sick combatants are not so éxcluded.ll5
hrticle 17 provides that the Parties to the conflict "chall
endeavor" to conclude local agreements for the removal of wounded,
sick, infirm and &aged persons, children, and maternity cases from
’besieged or encircled zones, and for the passage of religious and
medical personnel znd supplies to sick persons. These provisions
.were specifically intended to relieve situations similar to those
which developed during World War II where certain towns oi areas
held out for months and éven years, such as the islands and
"pockets" occupied by the Germen forces on the French Atlentic

116

coast and in the Channel. In view of the notable lack of

-

success from the time of Dunant on through World ¥ar II in secur-
ing the implementation of plans for neutralized zones, it seeus ’

1'/.
eve much success. n

o

doubtfal that LArticles 14 and 15 will ach
the other hand, Article 17 may be resorted to in cases vhere the

apltulation of the area is not of strategic or tactical importeace.

15 .
%iéIIA Finsl Record 817.
Cross Conference of Government Txperts Report, p. 1
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c. Msndetory Provisions

(1) Protection of Hospitels

Articles 18 through 22 accomplish the Import-
znt objective of extending to civilian hospitals, thelr operating
staffs, and the means of transport incident to their operation,
the szmc protection as that granted to their military counter-
parts by the Sick and Wounded Conventions. This 1s certainly
one cf the most Important changes effected by the Civilians Con-

vention. Under thece provisions civilien hospitals nmay not be

mede the objcect of attack, and persons regularly engaged in the

{

operation of civilian hospitals shall be respected and protescted.

Qa
P

o~ -

The use of the Red Cross emblem on buildings, vehicles, hospital

<3

traing, vessels, and aircraft used for sick and wounded civilians

is authorized under the same conditions specified for their military

counterparts., Speciezl identity cards and armlets for medical and
edministrative personnel are regquired. To prevent abuse, the
State 1s required, subject to the supervision of the Protecting
Power, to certify those facilities and personnel eligible for
such protection. The provisions of Article 19, as to what "“cts-
hzrmful to the enemy" will Justify discontinuance of such pro-
tection are the same as those provided by Article 17 of the Sick

and YWoundec Convention. Under these provisions wounded and sick

[eh

n

jaal

civilians members of the armed forces msy be reciprccally
nursed in elther a civilien or military hospital, thus abolishing
comiiletely the pre-existing distinction between them. This will

L.

be purticularly useful in permitting the joint use of specialized
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services without forfeiting protection. The use of the vord
nregularly" in Article 20, as distinguished from "exclusively",
was adopted by the Diplometic Conference to permit doctors to.
serve private patients outside the hospital without losing their
protected status. The words "engaged in the operation- and admin-
istration!" of such hospitals were used in Article 20 to cover the
entire hospital staff and not restrict the application of the

Convention to medicel personnel.ll7

Y
(2) Protection of Particular Persons

Article 16 requires tparticular protection
and respect! for the wounded and sick, infirm, and expectant
methers. Article 2/ requires special measures for the protection
of children under fifteen who have been orphaned or separatgd
from their families by war. Articles 25 and 26 reguire speciel
measures to be taken to enable civilians to transmit speedily to
their families news of a strictly personal nature znd to facili-
tate inquiries by members of families dispersed by war with the
object of renewing contact. t will be recalled that the exper-
ience cf World War II made each of these problems a matter of
' 118

special interest to the drafters of the new Civilian Convention.

(3) Relief Shinments vs. Blockade

Article 23 cbliges &ll Contracting Parties

to permit the free passagc of medical and hospital supplies ana

L

objects necessary for religious worship intended for civilieaas,

o)
and essgential foodstuffs and clothing for chilcéren under fifteen,

“
1

ﬁ;ZEIA Final Recorg 819.
—~OS3ee pages 52-56, ubove.
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expectant mothers and maternity cases. This obligation, however,
is made somewhat nominal by the condition that a State need not
perait such free passage if it has any serious reason for be-
lieving that such shipments may be diverted, that control over
therm may not be effective, or that the enemy may gain a definite
econonic or military advantage by substituting such relief goods
for goods which otherwise would be provided or produced by him.
The Diplomatic Conference admitted that this left the door open
to arbitrary refusals but stated that this was the best compromise
that could be worked out between conflicting considerations as to
the military velue of a blockade as opposed to humanitarian con-
siderations for the sick, children, and expectant mothers.ll9

3: Part TIT - Status and Treatment of Protected
Persons (Articles 27—1415

a. Scope and Arrancement of Part TIT

Part III constitutes the main portion of the Con-
vention. Two situations presenting fundamental differences are
jeelt with - that of aliens in the territory of a belligerent
State (belligerent territory), and that of the population, national
or alien, resident in a country occupied by the enemy {occupied

territory). MNevortheless certain comiton principles govern both

contingencles, Accordingly, Sections I, II, and III of Part III

L

ere - Tirst a section containing orovisions applicable to both

belligerent territory and occupied territory; second a section

119114 Final Recors 819-820.
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containing provisions applicable only in belligerent territory;
and third a section containing provisions applicable only in
occupied territory. Part III also contains two more séctions,
Section IV lays down regulations governing the treatment of in-
ternees, in both belligerent territory and occupied territory.
Section V prescribes the functions; powers, and duties of a
Central Information Agency, to be established in a neutrel country,
and various national Information Bureaus, to be established by
each of the Parties to the coanflict, to maintain comrmunicstions
betwecn protected persons separated by the events of war. Sections
IV and V are closely related to, and largely derived from, similar
provisions contained in the Prisoners of War Convention. This
plan of arrangement is the same as that of the Stockholm Draft.v
Only minor changes were made by the Diplomatic Conference where
certain articles or varts of articles were transferred or consoli-
dated to improve the internal arrangement of Part III.

b, Section I - Provisions Common to the Territories

of the Parties to the Conflict and to Qccupied
Territories (Articles 27-34)

These eight articles lay dowm the fundamental
hunenitarien standards which permeate the entire Convention. Al-
though they are here stated in greater degree and particularity,
these standards are the same as tre minimum requirements which

Te required to be observed even in conflicts not of an inter-
netionsl character, as prescribed by Article_B, discussed above.
Lrticle 27 requires that protected persons be treated humanely

et all times; entitles them to resvect for their persons, honor,

96


http:requi:remm1.ts

family rights, religious convictions and practices, manners and
'custon s; proscribes all acts of violence against them, including
threats, insults, and exposure to public curiosity; directs that
women be especially protected from attacks upon their honor, rape;
enforced prostitution, or indecent assault; and provides that all
protected persons must be treated with the same consideration
and without adverse distinction based on race, religion, or politi-
cal opinion. Article 31 prohibits the use of physical or moral
coercion to obtain information. Article 32 prohibits extermina-
tion, murder, torture, corporal punishnment, mutilation, experi-
mentation, or similar measures of brutality. Article 33 prohibits
the punishment of protected persons for crimes nét personally
committed by thnem, ihpluding collective penalties, intimidation,
‘terrorlsm, pillage, and feprisals. Article 34 prohibits the taking
of hostages. These articles thus unreservedly condemn the atroci-
ties committed by the Axis Powers during World War II zgainst the
populations of occupiled countries. Although the expréss extension
of these provisions to aliens in belligerent territory is new,
in so far as occupled territory is concerned, they may be con-
sidered an amplification and clarification of Articles 44, 46, 47
anc 50 of the Hague Regulations.

The absolute prohibition of the tekinz of hostages laid Gown
in Article 3% has lald to rest the controversial issue zs to

wnether hostages may be lawfully execvted. Although severely

criticized, 120 it was held in United States v. List et al,lzl

120urignt, The Killine of Hostaces
Boo“ TnternatTonal Lav <296 (1973).
12111 TC 1230, 1249 (1950).

gs a War Crime, 25 British ¥Yec~r
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that hostages could be taken to guarantee the peaceful conduct of
ﬁhe populations of occupied territories and that under certain
circumstances they might be shot. The court’did indicate that
this snould be done only as a final expedient where other mezsures
had failed tb restore order, that the populace should be notifiegd
of the taking of hostages and the specific acts that vould lead

to theirvexecution, and “that the number of hostages execufed
should not exceed in severity the offenses their execution is
.intended to deter. This judgment was in accord with paragraphé
358 and 359 of Field Manual 27-10, "Rules of Land Warfare". How-
123 and United States
v. Yon Lgab,124 the execution of hostages was held to be unlawful.

. . 1
ever in the Nurnberg Judgment, 22 Re Rauter,

In the Von Leeb case, however, the conditions prescribed in the
List cése had not been met, and hence that court found it uﬁneces-
sary to approve or disapprove the holding in the List case.

The last paragraph of Article 27, though in no sense a reser-—
vation or weakening of the protection afforded by the foregoing
articles, does authorize the State to impose upon protected persons
those measures of control essential to its war-time security.

This, the Diplomatic Conférence pointed out, does not jJustify
arbitrary action in violation of fundamental principles, but it
does pernit the State, subject to them, to take action necessary

to insure that the protection accorded such persons 1is not used

%gzNazj Conspiracy and Agsression, Ovinion and Judmment (1947) 63.
15214, LRIWC 39 (1949).

12 TWC 462 (1959).
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to endanger its vital interests.125 Here we see again, as we
Gid in our consideration of Article 5 above, that the drafters
of the Convention were constantly alert to the necessity of
avoiding unrealistic provisions which cannot be carried out in
practice. In the same vein, Article 28 provides that the pres-
ence of protected persons in a given area shall not, of itself,
render that area immune from military operations. Of course, if
cn agreement were concluded under Article 14 or 15, establishing
a hospital, safety, or neutralized zone, such an agreement #ould
override this general provision. The related guestions of send-
ing or retaining protected persons in particularly exposed areas
are Gealt with by Articles 35 and 49, dlscussed below.L<0
Artlcle 29 affirms the well-recognized principle that the
Stete is responsible for the treatment afforded protected persoas
by 1ts agents, irrespective of any indivicdual responsibility that
mey be incurred. Express recognition of the principle of indi-
vidual responsibility for vilolation of the Convention is of con
iderable importance in view of the argument to the contrary so
frequently encountered in the war crimes trials which followed
World War II, vhich we have discussed above.lz'7 While, as we'
shall see in connection with the discussion of Article 47, below,
Stzte cennot do by indirection that which it is prohibited from
Going directly, the Diplomatic Conference pointed out that where

the courts of an Occupied Power have been permitted to continue

}%2IIA Final o*a 85% el
~<9See paves end 117, below.
1275¢¢ pa: 6, bove. ?
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to function under Article 64, also discussed below, the Occupying
?owef is responsible for the treatment of protected persons con-
trary to the Convention by the local authorities only ifvsuch
local authorities are in reality no mdre than agents of the
Occupying Power.128
Article 30 is the extremely important provision, especially
from the point of view of the individual protected person, which
translates these abstract principles into eanforceable rights,
By its provisions protected persons must be given every facility
for application to the Protecting Power, the International Com-
mittee of the Red Cross, and other appropriate relief organiza-
tions, for assistance and relief. These organizations, subject
to eppropriate securlty considerations, must be given the fecili-
ties néeded to fulfiil their responsibilities, must be.permitted
to go to all places where protected persons are, to interview
them without witnesses, and to distribute relief to them and
render them other assistance. The_extent to which the Protecting
Power may be restricted in carrying out its responsibilities
under this article on the ground of military necessity would appear
to be dependent upon vhether the particular right sought to be
enforced is expressly so qualified.129

c. Section IT - Aljens in the Territory of a
Party to the Conflict (Articles 35-46)

(1) The Persons to Whom Section IT is Apnlicable

The twelve articles which comprise this section

%_%%IIA Finzl Recorg 822. s
_~<7See The aiscussion of Article 9, page 7., above. Compare this
with the provisions of Articles 142 and 1.3, page 169, below.
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£ the Convention contain detailed provisions vhich in meny
narticulars go beyond prior requirements of the customary Law of
Ter regerding the treatment of allens in belligerent territory.lBO
Generally specking, the persons protected by these provisions
are enemy aliens. However, it will be reczlled from our discus-
sion of Article 4, zbove, that the Diplomatic Conference rejected
the idea of limiting the application of the Convention to the
rezulation of relations between a belligerent State and the
ionzls of an enemy State beceause this would fail to make pro-
vision for stateless or denationalized persons, for nationals of
foreign States vhom the belligerent State did not recognize or
with vhom diplomatic relations had been severed, or for those

refugees vho had themselves broken awey from their country of

‘Ao

origin. Article 44, discussed below, is

o

articularly directed
towerd this last category. However, it will be reczlled that
under the provicsions of Article / the Convention generally is

not extended to the nationals of States not bound by it, and
nerticularly in belligerent territory is not extended to nationals
of neutral States with vwhom the belligerent State maintains normel
dinlomatic relations.

generel, Articles 35 through 37 concern the probleas of
those zliens who wish to depart from belligerent territory at

the cutset or during the Initial states of war; Articles 38 through

40 define the position of those aliens who are not repatriated;

lBDToutch :cht, Sec. 100D,
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and Articles 41 through A6 prescribe the measures of control over
sliens not repatristed vhich may be taken by the belligerent
State.
(2) Repatriation

Article 35 lays down the general principle
thaﬁ all protected persons who desire to leave belligerent terri-
tory .either at the}outset or during a conflict are entitled to
do sd unless thelr depsrture is contrary to the nationzl inter-
ests of the belligerent State. The Stockholm Draft_requiréd the
establishment of a2 comparatively rigid system of Special courts
to decide upon éach application for departure. Largely at the
instance of the United States delegation,.this was modified to
reguire either sn appropriate court or aedministrative board.
The Diblomatic Conference took cognizance of the fact that fhe
concept of what may constitute a court or tribunal mey vary con-
siderably in different countries, imposing in some cases consider-
oble deley in settling disputed cases. The Diplomatic Conference
conceded that all that is really desired in such cases is that
each case be impartially considered or reconsidered, not merely
by & police official, but by an authority comprising several
persens whose decisions are reached by majority vete.
of enforcement, Article 35 requires the Detaining Power to furnish
the Protecting Power the names of all persons who have been denled
permission to depart snd, unless reasons of security prevent it
or the person concerncd cbjects, the ressons why such permission

g2

[oh
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has been refused.

Articles 35 and 36 contain detalled provisions for securing
satisfactory conditions of departure and transport ror those
vermitted to leave the country. They must be permitted to take
with them funds reasonably necessary for the Journey and a
reasonabls emount of their personal effects, Departures mucst
be carried out under satisfactory conditions as regards safetly,
hygiene, sanitation and food. Costs from the point of exit fron
belligerent territory must be borne by the country of destinz-
tion or that country whose nationals are benefited.

trticle 37 reiterates the right of humene treatment for
protecied persons who may be confined pending proceedings or

subject toc sentence, and affords them the right to apply for

s

ernlssion to leave the territory upon relesse. As originally

ont

(¢}

)

ined in the Stockholm Draft, this article prohibited the

subjection of such persons to more stringent conditions of im-

o)

risonment due solely to the outbresk of war. However, the United

States delegation pointed out that, at least in its case, this
‘would prevent the legitimate cancellation of paroles normelly
authorized under peace-time conditions. Accordingly, the Diplo-
metic Conference agreed to retain only the requirement for humene
treztzent, bul insisted that at least thils much be retained to
insure that the national hatred of enemy aliens usually inspired

by the outbreaik of hostilities vould not lead prison authorities

to subject such persons to unduly severe trectment.132

&
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(3) Status of Non-Repatriated Aliens

Article 38 establishes the general principle
that, subject to the requirements of national security, aliens v
shall be treated in the same way In time of war as in time of
peace. In addition, Article 38 sets out five specific guarantees.
Aliens shall be entitled to receive individual or collective
relief from outside, to practice their religion and receive
spiritual assistance fnxlninisters of their own faith, to receive
the same medical and hospital treatment as nationals of the bellig-
erent, to move from particularly exposed areas to the same extent
as nationals of the belligerent are permltted to do so, and, in
the case of children under fifteen, pregnant women, and mothers
of children under seven, to the same preferential treatment, if
any, afforded nationals of the belligerent in such categoriés.
The last three of these guarantees are measured by whatever
standard the belligerent may adopt for its own population. The
Stpckholm Draft nad contained provisions makihg it compulsory
for States to adopt certain policies toward their owmn population
in these matters. Because it was the consensus of opinion of the
Diplomatic Conference that thils went beyond the legitimate scope
of the Convention, these provisions were transferred to this
section of the Convention and redrafted so as to regquire only
that aliens be placed on the same footing as hationals of the
Detaining State, It was assumed that a State would safeguard

the interests of its own citizens and would thus automatically
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be required to provide similar protection for aliens.l33

Articles 39 and 40 are concerned with the means of subsist-
ence and the conditions of employment to which aliens who remain
in belligerent territory are entitled. Article 39 insures that,
subject to security considerations, aliens are given the same.
opportunity as nationals of the belligerent State to find gainful
employment. If the means of control and supervision over an
alien adopted by the belligerent State, such as a restriction
upon the employment of certain classes of aliens in war industries,
prevents that alien from finding employment under reasonable con-
ditions, the belligerent State must provide for his support and
that of his dependents. In addition, Article 39 authorizes aliens
to recgive allowances from their home country, the Protecting
Power, or appropriate relief organizatioﬁs. Yhile Article ﬁ9 is
concerned primarily with the right of the alien to seek employmeant
under reasonable conditions, Article 40, on the other hand, pre-
scribes the conditions under which aliens may be compelled to
work. The basic rule is that aliens may be compelled to work only
to the same extent that nationals of the belligerent State are
conpelled to do so. Furthermore; enemy aliens can be compelled to
work only on activities not directly related to the conduct of
military operations. There was considerable discussion at the
Diplomatic Cénference as to whether neutral aliené should be sub-
Ject to forced labor undér any conditions. However, it was the
view of the majority that such neutral aliens should not benefit

from conditions more favorable than those applicable to the

133114 Final Record 824.




belligerent State's own nationals.’# The balance of Article 40
Aspecifies that working conditlons, such as wages, hours, clothing
and equipment, training, and accldent and health compensation,
mist be the same as that prescribed for nationals of the bellig-
efent State. By way of enforcement, a right of complaint to the
Protecting Power respecting any infringement‘is expressly pro-
vided.
(4) Control of Hon-Repatriated Aliens

Article 41 stipulates that whenever a bellig-}
erent State considers the measures otherwise prescribed by the
Convention for the control of aliens in its territory in time of
war to be inadequate, it may adopt only two additional measures
of control - assigned residence or internment. While it is not
entireiy clear from the article itself just what the other ﬁeas~
ures of control prescribed by the Convention are, by reference
to Article 38, which stipulates that, subject to the requirements
of national security, aliens are to be treated in the same way
in time of war as in time of peace, and by examining the Committee
Report submitting this Article to the Diplomatic Conference, it
appears that the ordinary penal legislation of the belligerent
State applicable to such aliens in time of peace would constitute
the measures of control otherwise prescribed by the Convention for
their cdntrol.135 As to the two additional measures of control,

assigned residence and internment, in order to understand the

%34IIA Final Record 825.
35I1A Final Record 825.
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purpose of the second paragraph of Article 41 it 1is necessary to
examine more closely the legislative history of the term
nassigned residence". Article 41, in its earliest form as
Article 14 of the "Tokyo Draft", used the term "compulsory resi-
dence".136 As then understood, "compulsory residence" was to

be distinguished from the relatively mild measure of Ycontrolled
residence®. Controlled residence is the nost usual form of con-
trol over aliéns in war-time, normally requiring no more than
that the alien remain in his usuzl place of residence and obtain
perinission before leaving it for another. It usually includes
the exclusion of aliens from certain well defined zones while
affording them considerable freedom in selecting a place of
residence elsewhere in the country. Compulsory residence, on the
other hand, is the term usually employed to describe the procedure
of requiring aliens to proceed to specific, and usually remote,
localities and remain there. As practiced by the Soviet Union,
the situation in such localities, combined with the lack of pro-
vision for the accommodation or support of such aliens, has
usually been such as to afford that country all of the advantages
of internment without the responsibilities and expense. As
brought forward through various drafts, the distinction between
compulsory residence and controlled residence was lost, and the
two were merged into the single term "assigned residence", To
remedy the situation, the Diplomatic Conference adopted a United

States proposal to add a second paragraph to Article 41 requiring
136see Annex I.
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the application by analogy of those standards of welfare appli-
cable to internees under Section IV of Part III of the Convention
to aliens who are required to leave their usual places of resi-
dence by virtue of a declislion of the State placing them in assigned
residence elsewhere.137

“Article 42 lays down the principle that neither internment
nor assigned residence shall be ordered unless absolutely neces-
sary. At the same time, provision is made whereby an alien may
demand internment whenever his situation renders it necessary.
Such a situation might arise either in the interest of the indi-~
vidualts protection, or, as we noted in Chapter III above, where
the wage earner of a family group has been interned leaving:hiS"
dependents without means of support. The Diplomatic Conference
inserted a provision that epplications for voluntary internment
be submitted through the Protecting Power to prevent the Detaining

Power from ordering internments en masse under the subterfuge that
138

internment had been requested by the persdns concerned,

Article 43 makes provision for the review of any decision
placing a protected person in assigned residence or internment by
an appropriate court or administrative board of the Detaining
Power in terms similar to that provided under Article 35 for
?eview of applications for departure from belligerent territory
In addition, under Article 43 once an application for review has
been made,‘if internment or assigned residence is thereafter

igglll Final Record 126.

ITIA Final Record 826.
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maintained, there must be an automatic, periodic review of the
matter at least semi-annually "with a view to the favorable
amendment of the initial decision, if circumstances permitn,

Article /44 was added to the Convention at the Diplomatic
Confereﬁcevupon the suggestion of the Israei delegation. It
provides that the Detaining Power shall not treat refugees as
enemy aliens exclusively on the basis of thelr nationality de
Jure of an enemy state, when in fact they do not enjoy the pro-
tection of any government.139 This provision is of special sig-
nificance in view of the experiences of World War II. In many
cases, although the German Jews had been denationalized by Nazi
decree, they nevertheless continued to be treated as enemy aliens
by the.belligerent States within whose territory they reside‘c’i.u*0
This question has arisen in the United States in a number of
habeas corpus proceedings resisting internment or deportation
under the Alien Enemy Act. Under the provisions of that Act, in
tine of war proclaimed by the President, "all natives, citlzens,
denizens, or subjects of the hostile nation or government, being
of the age of fourteen years and upward, who shall be within the
United States and not actually naturalized, shall be liable to
be apprehended, restrained, secured, and removed as alien

enemies." 4l In the case of United States ex rel Schwarzkonf v.

Uhl,142 the relator, a Jewlsh citizen of Austria, residing in the

139114 rinal Record 826.

140Lauterpacht, sSec. 100b,

141R,S. 4067, as amended (50 U.S.C. 21).
142137 F.24 898 (26 Cir., 1943).
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United States when Germany annexed Austria in 1938, sought his
.release from internment on the ground that he was not an enemy
alien within the statutory definition. The United States attorney
relied solely on the test of citizenship in this case. The court
held that an invader cannot impose its nationality upon non-
residents of the subjugated country without their consent, express
or tacit, and accordingly concluded Schwarzkopf was not a German
citizen. It was, accordingly, unnecessary in that case to con-
sider the effect of the Nazi decree of 1941 denationalizing all
Jews residing abroad of their German citizenship. Schwarzkopf
had been born in Prague and subsequently became a naturalized
citizen of Austria. But in the case of United States ex rel
D!Esguiva v. UhL,™#> the relator was a Jew who had been born in
Vienna of native citizen parénts, but in 1920 took up permahent
residence in France, married a French wife, and moved to the
United States in 1939. In this case, the court held that the re-
lator was a "native" of Austria, and remanded the case for further
hearings below to determine whether the United States had recog-
nized de facto the incorporation of Austria into the German Reich,
in which case the relator would be a "native" of a hostile govern-
ment, subject to internment or deportation. In a dissenting )
Opinion,144 Judge Swan pointed out that the purpose of the statute
was to safeguard the security of the United States by apprehending

énd detaining all aliens who would be likely to entertain friendly

143137 7.24 903 (28 Cir., 1
- 2 . 943) *
144137 F.2d 903, 907 (24’ Cir., 1943).
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feelings for the hostile nation. He pointed out that native-born
members of the hostile nation were likely to entertain such feel- 4
ings, but that a native of a conquered country who has removed
himself before the conquest has no reason viiatever to favor the
conqueror, and consequently was not a "native" within the meaning
of the statute. In the case of United States ex rel Gregoire v.
Watkins,145 the test of nativity was further defined. In that
case the relator was an Alsatian, born in Metz while that terri-
tory was part of Germany, but which after 1918 was restored to
Fraance. The relator had legally entered the United States for
permanent residence under the French quota in 1941. The court
concluded that whether the alien is a "native" of a hostile govern-
ment depends on whether the alien's birthplace is within the
boundaries of a hostile nation at the time of the alien's arrest
or internment. While Article /4 of the Convention wili lay to
rest such unprofitable dilstinctions, its provisions were not in-
tended by the Diplomatic Conference to deny in any way the right
of a State to intern any such person or subject him to any other
recognized measure of control when there is any additional.reason
that renders necessary the taking of such action to safeguard the
security of the State in time of national crisis.

Article 45 concerns the circumstances under which aliens may
be transferred by the»Detaining Péwer to another Power, provided

the latter is a party to the Convention. Altnough the Soviet

Bloc recorded a reservation against any transfer of responsib ility

145164 F.2d4 137 (24 Cir., 1947).
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for protected persons, Article L5 provides that responsibility
for the application of the Convention will rest with the Power

to whom such persons are transferred. waever, Article 45 also
provides that if the Power to which protected persons are trans-‘
ferred fails in any important respect to carry out the Convention,
the Protecting Power may require the original Detaining Power to
interééne to correct the situation or even to take back those

that have been ill-treated. The Article expresslyvprovides that
it is not to be construed as overriding any extradition treaty

in existence before the outbreak of hostilities so far as the
offenses concerned may‘be against ordinary criminal law, nor as
an obstacle to their repatriation during or after the cessation
of hospilities. Article 46 completes Section II of Part II; of
the Convention by directing the cancellation of all restrictive
measures against aliens and their property as soon as possible

after the cessation of hostilities.

d. Section ITI — Occupied Territories
!ﬁi!!hi!iiﬁ!ﬁ!’

(1) .Scope ang Arrangement of Section ITI

The thirty-two articles which comprise this
section of the Convention are concerned exclusively with occupied
territory. While the general provisions of Part I are an essen-
tial foundation for all other parts of the Convention, wvhile
those of Part II concern tne alleviatlon of the sufferings of the

- entire civil populations of both combatants occasioned by the

L1461 Final Record 342 et sed.
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actual conduct of hostilities and hence may apply to areas under
~belligerent occupation, while those which comprise‘Section I of
Part III contain provisions of a general character applicable in
both belligerent territory and occupied territory,hand while at
least some of those in Sectiéﬁ II of Part III serve to explain or
clarify similar'provisions in ©Section III of Part III, all of the
provisions of Section III directly concern the rights and obli-
gations of the occupying forces, the local population, the nation-
als of neutral countries in occupied territory. Hence each of
these thirty-two articles will reguire careful examinatipn. They
are to a large extent declaratory of existing Law of War, although
in some instances they go beyond the Hague Regulations and super-
sede or supplement them as between Contracting Parties. The pro-
visions of Section III are for the most part the result of the
lawlessness and cruelties of the German practice of belligerent
occupation during World War II, and as such they constitute an
attempt to supplement and make more pfecise the inadequate provis-
ions of Section III of the Hague Regulations.l47 o

In general, Articleév47 fhrdugh 54 contain those basic éﬁar&r
tees which are designed to insure the humane treatment of the
civil population in occupied territory; Articles 55 through 58
require the Occupying Power to provide for the subsistence, medi-
cal supplies and services, spiritual assistance, and other needs
of the civil population, limiting in considerable degree the

previous right of requisition; Articles 59 through 63 contain
147Lauterpacht, Sec. 172a, 172b.

113



detailed provisions for relief schemes from abroad in case the
,Whole or a part of the occupied territory is inadequately supplied;
and Articles 64 through 78 are concerned with the administration
of the criminal law by the Occupying Power and the securing of
judicial safeguards for the accused.

(2) Basic Guarantees

Article A7 lays down the fundamental princi-
ple that the civilian population shall not be deprived in any way
of the benefits of the Convention as the result of the occupation
of any territory, either by the Occupying Power's attempt to
change the institutions or government of the territory, by.an
agreement between the authorities of the occupied territory and
the Occupying Power, or by the annexation of the whole or part
of the'occupied territory into that of the Occupying’Power.' This
article bears the unmistakable impress of the experience of
World War II. The demand for its coverage had its origin in the
restrictive provisions of such occupational armistices as the
1940 Franco-German Agreement, the declared intent of the Nazi
Government to incorporate certain "truly Nordic territory" into
‘the Third Reich, the establishment of other territory uader a
political commissariat, and the designation of still other areas
&né their population for genoéiae under the most punitive form
of military government. It is a well-established principle of
the law of belligerent occupation'that restrictions vhich are
otherwise placed upon the authority of a belligerent government

¢ennot be avoided by using a puppet government, central or local,
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to carry out acts which would be unlawful 1f performed directly
by the occupant. Acts induced or cbmpelled by the Occupying
Power are nonetheless its acts. However, as we mentioned above,
in comnection with Article 29, the extent of the responsibility
of the Occupying Power for the acts of the local authority.coﬁ-
_trary to the Convention where the courts of the QOccupled Power
have been permitted to continue to.function under Article 64 is
ﬁncertain.148 The numerous instances in which Germany incorpor-
ated occupied territory into the Reich, or created new states in
such areas, led the Nurnberg Tribunal to state2149

"A further submission was made that Germany was
no longer bound by the rules of land warfare in many
of the territorlies occupled during the war, because
Germany had completely subjugated these countries and
incorporated them into the German Reich, a fact which
gave Germany authority to deal with the occupled coun--
tries as though they were part of Germeny. In the view
of the Tribunal, it is unnecessary in this case to de~
cide whether this doctrine of subjugation, dependent
as it is upon military conquest, has any application
where the subjugation is the result of the crime of ag-
gressive war., The doctrine was never considered to be
applicable so long as there was an army in the field.
attempting to restore the occupied countries to their true
owners, and in this case, therefore, the doctrine

should not apply to any territories occupied after the
1st of September 1939.1

Trhus, in the case of In re Wagner et al,150 the conseription of

Alsatians into the German forces as the consequence of the ex-
tension of German nationality to certain groups of suéh persons
was considered a criminal violation of the Law of War. In the
Hurnberz Subsequent Proceedings, tribunals repeatedly refused to

148869 page 99, above.

1535 _Judement (1947) 83.
1503 LBTV'C 23 28 19%%&1&&.,1‘_&,&29 udement. (1947)
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‘regard areas ennexed into the German Reich during the war zs

removed from the protection of the law of belligerent ov:;cupat:t.on.151
The Supreme National Tribunal of Poland in the case of In_re
Grgiser,l52 considered the incorporation by Germany of the western
territories of Poland as criminal. Likewise, the Belgian Cour de
Cassation regarded the purported annexation of Eupen, Malmeny, and

Moresnet to be without legal eff.‘ect.:L53 The only attempt to

modify Aprticle 47, as it appeared in the Stockholm Draft, was one
to add a proviso that the article was not to be construed as
conferring wpon protected persons a right to standards of living
higher than those prevailing before occupation began. However,

this was defeated in Committee at the Diplomatic Conference on

the ground that those standards prevailing immediately before
occupation might be reduced by hostilities far below the normal
standards for the area even under war-time éondij:idns.154

o Article 48' simply coﬂtiﬁﬁé-s.the right of protected persons
not nationals of the Qccupled Power found in occupied territory
to be repatriated on the same basis as such aliens might be re-
Patriated from belligerent territory under Article 35, discussed
above. Buch a provision is obviously required, since whatever

System the Occupied Power theretofore mey have established will

8 i‘?_lln re Greifelt et al, 5 TWC 88, 147 (1950); In re Krauch et al,
150 1081, 11/1," 1146 (1952).

15§A~I}n. Dig‘, 1946, e 3870 . .
Sindels v. Administration des Fipances, Ann, Dig., 1947, p. 45;

Soursezux v. Krentz, Ann. Dig., 1948, p. 526; Auditeur Militeire v.
Jutten, Ann. Dig., 1948, p. 527. ’
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have ceased to function upon the commencement of occupaticn.155
The first paragraph of Article 49 prohibits individual or
mass forceable transfers and‘deportations of civilians from
occupied territory to the territory of the Occupying Power or
to that of any other country, regardless of motive. Similarly
the last péragraph of Article 49 prohibits the Occupying Power
from transferring or deporting parts of its own population into
occupied territory. These restrictions are the direct outgrowth
of the general condemnation of phg_gggiwpolicyvof displacement
and deportation of the civil“égﬁﬁi;tions of occupied territory
for exploitation as a manpower resource.  The remaiﬁing para-
graphs of Article 49 qualify the flat restriction of the first
paragraph to permit the evacuation of given areas for imperativé
military reasons, or where the security of the populatiocn démands.
Such evacuations must be limited to movements within the occupled
territory, except where this would be physically impossible, as,
for example in the case of an island of limited size. Vhenever
such transfers or evacuations are undertaken, provision must be
macde #to the greatest practical extent" for proper accommodations
in the new locality together with satisfactory conditions for
hygiene, safety, nutrition, and the maintenancé of family unity.
¥hen hostilities in the area have ceased, the Occupying Power
must retransfer such persons to their homes. The qualifying
words, "to the greatest practical extent”, were inserted by the

Diplomatic Conference at the suggestion of the British delegation.
1555ee page 102, above,
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It was pointea out that without this qualification, in a fast-
moving cémbat situation, the mandatory provisions of the Stock-
holm Draft might force a belligerent to keep the civil popula-
tion in a dangerous area solely because of the non-availability
of proper accommodations elsewhere. To facilitate enforcement,
the article requires that the Protecting Power be kept advised
of all transfers, but, for security reasons, notice is required
- only after such movements have taken place. Article 49 also
provides that the Occupying Power may not detain protected per-
sons in a particularly exposed area except where their safety
requires it, of imperative military considerations demand it.
The Diplonatic Conference recognized, in the first place, that
circumstances might well arise vhere civilians would be in
greater danger on the roads than if they remained in their homes,
eand, in the second place, that the experience of World War II
clearly established the military necessity of keeping the roads
clear of all except military traffic during combat oper::xt;io’ns.l56
- Article 50 requirés the continued’implementation during
occupation of those provisions of the Convention which provide
exceptional benefits f.or children, expectant mothers, and the
mothers of children under seven. In particular, the Occupying
Power is obliged to facilitate the proper working of all insti-
tutions devoted to the care and education of children, to con-
tinue arrangements previously undertaken by the Occupled Power

under Article 2/ for the ldentification of children am the

156114 Final Recorg 827-828.
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registration of their parentage, and to set up a special Chil-
dren's Section within the Information Bureau which the Occupying
Power 1s obliged to establish under Article 136. In addition,
the Occupying Power may not hinder the continued application of
any preferential measures initiated before occupation, may not
change the personal status of children, and may not enlist thenm
in formations or organizations subordinate to it.

Article 51 deals with the requisition of labor of the
civil population by the Occupylng Power. The Diploiatic Confer-
ence indicated that this article was intended to incorporate the
provisions of Article 52 of the Hague Regulations, with some
liberalization in favor of the Occupying Power.157 Uﬂiike the
Hague Regulations, however, Article 51 spells out in considerable
detzail what work the Occupying Power may exact from the civil
population and what it may not, and specifies the working con-
ditions that must prevail. It is provided ihat persdn; not over
eighteen may}not be compelled to work at all, and those elghteen
or over may be compulsorily employed only on work necessary
eltner for the needs of the Army of Occupation, for the publiec
utility services, or for the feeding, sheltering, clothing,
transporting, or health of the civil population of occupied terri-
tory. Protected persons cannot be compelled to work outside of
occupied territory, and they may not be mobilized into military
or seri-military groups. Furthermore,.compulsory measures may

not be used to compel service in the armed or auxiliery services:

157114 rinal Record 828.
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of the Occupying Power, nor may any pressure or propagenda te
'used to secure voluntery enlistments. In no case rmay protected
persons be required to undertake any work connected with militery
operations, including the security of those installaticns where
they may be employed. As was provided by Article 40, dealirg

with the compulsory labor of aliens in helligerent territors

U

3

-

Article 52 provides as to compulsory labor in occupled territory
that the lregislation "in force" in occupied territory concernirg
'working conditicns, such as wages, hours of worx, eguip=ent, pre-
liminary training, and protection against occupationzl zccicdents,
shall continue applicable to perscrns compelled to worx under

this articie. The Diplomatic Conference recognized that tza
Occupying Power, in appropriate circumstances which we shall dis-
cuss bélow in. connecticn with Article 6/, may chznge such legis-
letion from time to time during occupation, &nd in particular
that appropriate wages may be varied if prices change to an
apprecizble extent, but it was considered tkm t by relerring to

. legislation Min force" sufficient provision had teen zzde for
such changes. Whatever changes may be made, fair wages cust be
raid and workers assigned only to work proporticnate to th
Physical end intellectual capacity. In this connecticn, the
Diplomatic Conference deleted those provisicns of the Stoczholz
Draft which prohibit compulsory work of an unhealiny or canger-
Cus nature, although a provision of this nzture was retaired in
the Priconers of Var Convention. This provisicn was celeted

from the Civilians Convention in recogpi tion of the legiticzate



need of the Occupying Power to control the employment of the
population in order to insure the continued functioning of the
economy of the country under occupation conditions. This is, of
course, a natural consequence of the duty of the Occupying Power,
under Article 43 of the Hague Regulations, to "take all the
measures in his power to restore and ensure, as far as possible,
public order and safety, #%0", Perhaps the principal difficulty
which Article 51 may create will be in the voluntary recruitment
of labor for labor-scarce areas, particularly as they may not be
organized into semi-military units for that purpose. Article 51
may also make questionable the continued legality of the Lodge
Actl58 and similar legislation designed to encourage the enlist-
ment of alliens in the armed forces by the inducement of ultimate
naturallzatlon.
Article 52 is a concomitant of Article 51 and is intended

to facilitate the enforcement of that article. It forbids the
. making of any.contract or other agreement, voluntary or not,
limiting or impairing the right of the worker to apply to the
Protecting Power for intervention in his behalf. In addition, the
article forbids the Occupying Power from taking measures designed
to create unemployment or restrict employment in occupied terri-
tory so as to induce workers to work for the Occupying Power.
Again, these provisions were designed to prevent the repetition
of certain Nazi practices during World War II by which much need
for labor was artificially created, or restrictions imposed solely

158Act of June, 1950, Ch. 443, 64 Stat. 316, as amended (10 U.S.C
621lc, 6214).
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to subordinate or degrade the civil population.

| Article 54 deals with the particular problem of the compul-
sory employment of public officials or judges in occupied terri-
tory. Its provisions are not very clearly drafted.l? On the

one hand, it is provided that the Occupying Power may not alter
the status. of such officials, or apply sanctions to them or take
other measures of coercion against them should they refuse to
fulfill their functions for reasons of conscience. On the other
hand, it 1s expressly provided that these prohibitions shall not
'prevent the application of the second paragraph of Article 51,
vhich as we have seen lists those categories of work which the
civil population may be compelled to perform. However, as a
practical matter and as is expressly provided by the last sentence
ef Article 5%, such officials may be removed from office by'the
Occupying Power, and of course would be should they fail to comply
for any reason with the wishes of the Occupying Power. In such
removal, however, the Nazi practice of subjecting such officlals
to all manner of indignities, coercions, reprisals, and sanctions,
elther to exemplify the contempt or to enforce compliance,\would
clearly be prohibited.

Article 53 is the only provision of the Civilians Convention
concerned with the protection of property rights as distinguished
from violation of the person of protected persons. It prohibits
the destruction of real or perscnal public or private property in
occupied territory except where military operations make such

l59Lauterpacht, Sec. 172b.

122



.destruction absolutely necessary. It serves to eliminate any
ambiguity which may have been present in the simple provision

of Article 23(g) of the Hague Regulations prohibiting the de-
struction or seizure of the enemy's property unless lmperatively
demanded by the necessities of war. It 1s a loglcal extension,

as well, of the provisions of Article L6 of the Hague Regulations,
prohibiting the confiscation of private property, Article 47, pro-
hibiting pillage, and Articles 53 through 56, prohibiting the
waste or destruction of certain types of public real and personal
property. NoO particular change in existing Law of War is effected
by Article 53, éince destruction or devastation, as an end in
itself, has never been considered perﬁissible. There must be
some reasonably close connection between the destruction of prop-

erty and the overcoming of the enemy's army.léo

(3) Responsibility of Occupying Power for
Supply of Occurvied Territory

The next four articles constitute a radical,
new departure in the law of belligerent occupation. These arti-
cles impose upon the Occupying Power a positiﬁé duty to make pro-
vision for adequate food, medical supplies and services, spiritual
assistance, and other needs of the civil population. In conse-
quence, the right of requisition in occupied territories as pro-
vided by the Hague Regulations has been substantiélly limited.l61
In irticle 55 are assembled all of the obligations imposed by the
Convention upon the Occupying Power for the maintenance of supplieg

160Lauterpacht, Sec. 154.
Yauterpacht, Sec. 172b.
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in occupied territory. These had been somewhat scattered through-~
ocut the Stockholm Draft. The Occupying Power has the duty nto

the fullest extent of the means available to it" to insure the

food and medical supplies of the population, and to bring in

itself necessary foodstuffs, medical stores, and other articles

if the resources of the occupied territory are inadequate. The
Diplomatic Conference indicated that the other articles which

the Occupying Power 1is required to provide include "all urgently
required goods which may be essential to the life of the territoryn.
However, the Diplomatic Conference deleted that provision in the
Stockholm Draft requiring the maintenance of an international stand-
ard of nutrition, since no such standards have been established.162
Vhile Fhe pro&isions of this article in total war could conceiv-
ably exceed the logistic capabilities of the belligerenté, and
thereby defeat its humanitarian purpose, the United States in the
course of World War II expended in excess of seven billion dollars'
in civil aid activities involving more than two hundred million
people,

Coupled with the obligation of insuring such supplies is the
restriction imposed on the right of requiéition by the second
paragraph of Article 55, 1In the first place, the Occﬁpying Power
may not requisition food, medical supplies, or other articles
in occupied territory except for use by occupation forces and
administration persoﬁnel and in the second place such requisitions

may be made only if the requirements of the civil population have

162114 Final Record 829-830.
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been taken into account. These provisions broaden the base of
Article 52 of the Hague Regulations to the extent of including

the administrative personnel of an occupation force, but are con-
siderably more strict in requiring consideration of the require-
ments of the civil population. Under Article 52 of the Hague
Regulations it was only required that such requisitons "be in
proportion to the resources of the country". However, the pre-
cise effect of taking such requirements into account is léft in
considerable doubt by the deliberations of the Diplomatic Confer-
ence, which defeated an amendment to permit requisitions "only if
the needs of the civilian population are sufficiently covered",

on the ground that "it was considered preferable to adhere to the
generai principles in the Hague Regulations rather than to invite !
violations of the Convention by laying down conditions which the
circumstances of war might frequently prove to be impracticable.163
Perhaps it was felt that the last sentence of Article 55 would
insure compliance in spirit, since it is expressly stipulated

that the}Protecting Power, subject to imperative military re-—
quirements, may verify the state of supplies in occupied terri- '
torles at any time.

Article 56 also requires the Occupyinz Power "to the fullest
extént of the means available to it" to insure and maintain, in
cooperation with national and local authorities, the medical and
hospital establishments and services and the public health and

hyglene, and to apply, subject to moral and ethical susceptibilities
163114 Final Record 830.
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of the population, prophylactic and preventive measures to
prevent the spread of contagious diseases and epldemics. Medical
personmmel must be permitted to carry out their duties, and if new
hospitals are set up In occupled territory, or new personnel and
trasnport facilities added, the Occupying Power is réquired to
certify such personnel and facilities in ordér'to entitle them to
the protection of the Red Cross emblem under Articleé 18, 20, and
21 of the Convention, discussed above.

Article 57 severely limits the right to requisition civilian
hospitals and thelr supplies. " Such reguisitions may be made only
for temporary use, and then only in cases of urgent necessity.
Provision must be made for the civilian patients in them, and the
continuing needs of the civilian population for hospitalization.
In rejecting an Italian proposal to prohibit absolutely the re-
quisition of hospital supplies, the Diplomatic Conference indi-
cated that such supplies could be requisitioned from any surplus
on hand, subject to timely replacement in due course.164

In view of the anti-religious practices of totélitarian
States, the Diplomatic Conference decided that a more positive
and detailed provision was éssential to supplement the require-
ment of Article 46 of the Hague Regulations requiring respect
for religious convictions and pracﬁiées. Article 58 requires
the Occupying Power to permit ministers of religion to give |
spiritual assistance to the members of their religious comzuni-

tles in occupied territory, and requires the Occupying Power to

164114 Final Record 831; IIB Final Record 419
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accept consignments of books and other articles reguired for
their religlous needs and to facilitate their distribution.

(4) Relief Shiovments and Activities of
Relief Societies

The next five articles, which are designed to

suppleznent the efforts 6f the Occupying Power under the preceding
four articles to supply‘the needs of the civil population in oc-
cupied territory, are equally without counterpart in the prior
Law of War other than the obiigation to observe humanitarian
principles and practices in the administration of occupied terri-
tory. The demand for these articles arose in part from the maﬁ&
obstacles to this work with which the Axis powers confronted the
International Committee of the Red Cross and other humenitarian
agencies during World War II, and in part to important téchno—
logical changes in both the methods of warfare and the economy of
the belligerents that have occurred in the past century. It was
particularly noticeable in World War II that the ﬁeed for relief
supplies increased in dlrect ‘proportion both to the use of weapons
capable of area destruction and the dependence of urban popula-
tions upon resources usually obtained from rural areas.

Artlcle 59 lays down the principles which are to govern the
adnittance of relief supplies to occupied territory. If part
or all of the population of occupied territory is inadequately

supplied, the Occupying Powef must agree to relief schemes from

abroad and must facilitate them by all means at its disposal.

Such schemes may be undertaken either by States or by impartial
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humanitarian organizations., While the range of such supplies
.has not been limited, it has been clearly specified that they
may include food, medical supplies, and clothing. All Parties
to ﬁhe Convention must permit the free passage of these shipments
and guarantee thelr protection. The only qualification of these
sweeping requirements is found in the last parégraph of Article
59, which gives an adverse Party granting free passage the right
to‘search suéh consignments, to prescribe the time and manner of
thelr passage, and to be reasonably satisfied through the Pro-
tecting Power that such relief shipments are to be used for the
relief of the needy bopulation and not for the benefit of the
Occupying Power.

Article 60 provides that such shipments shall not be used to
relieve the Occupying Power of its responsibility to produce for
the needs of the civil population under Articles-55 and 56, just
discussed, and in particular prohibits the diversion of relief
consignments to other uses by the Occupying Power, except in
cases of urgent necessity consented to by the Protecting Power.
Although Article 60 makes no express reference to the provislons
- of Article 23, also discussed above,l65 it seems clear that an
adverse Party would be equally entitled to prevént the ffee pas-
sage of relief consignments to occupied territory under Article
60 if the enemy might gain an economic or military advantage by
substituting such relief goods for goods which otherwise would
be provided or produced by him. However, in most cases those

185see page 94, above.
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who would directly benefit would be nationals of the Party ad-
.verse to the Occupyling Power, or nationals of an allied or
friendly Power. In addition, Article 61 gives the Protecting
Power supervisory control over the distribution of such relief
supplies, thus removing such supplies from the exclusive con-
trol of the Occupying Power and making it more difficult to di-
vert them to other uses.

Article 61 also provides that such conslgnments shall be
exeapt in occupied territory from charges, taxes, or customs
duties, unless such charges "are necessary in the interests of
the economy of the>territory". This quoted proviso raised
considerable debate at the Diplométic Conference, and was opposed
by the Russian Bloc. However, it was pointed out by the New
Zealand delegation that while no charges would in all likelihood
be imposed upon relief supplies sent as gifts, when sent as part
of a long-term arrangement involving ultimate repayment,'and
particularly when such consignments are to be sold to the civilian
populaﬁion, then if the Occupying Power were not permitted to
impose customs duties and taxes on such supplies a seemingly
humanitarian provision might result in the ultimate insolvency
of the government.166 Article 61 also provides that all Parties
to the Convention shall endeavor to permit transit and transport
of such consignuments through their territory free of charge. The
Diplomatic Conference 4did not believe this should be made an

absolute requirement since the volume of such shipments through,

166118 Final Record 422-423.
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for example, a small neutral nation might become so large as to
'impose an unfair burden on that nation's facilities.167

Article 62 permlits relief consignments to be sent to indi-
viduals and requires the Occupying Power to permit them to be
received, subjJect to imperative reasons of security.

Finally, ArticleA63 provides that, subject to temporary
and exceptional measures imposed for urgent reasons of security
by the Occupying Power, the vérious recognized Red Cross and
other relief societies shall be permitted to pursue their cus-
tomary activities. The Occupying Power is expressly forbidden
to require changes in the personnel or organization.of such
societies. These protections were also extended to non-military
organizations already in existence or that may be established to
maintaiﬁ essential public utility services, distributé reliéf,
and organize rescues. The Diplomatic Conference, in adding this
last provision, took cognizance of the fact that such organiza-
-tions were established uﬁdér Staﬁé arréngéments in a number of
occupiéd countries during World War II, and it was anticipated
that in the event of a new conflict such organizations would have
to be extended and enlarged in proportion to the increased use

of new means of area destruction.168

(5) Ppenal Legislation and Procedure
The remaining fifteen articles in Section

III are concerned with the administration of the criminal law

iggm Final Record 832.
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by the Occupying Power and the securing of judicial safeguards
kfor the accused; the first seven being concerned with the law-
making authorlty of the Occupying Power and the last eight with

penal procedure.

(a) Penal Legislation

Article 64 is the keystone provision
of this portion of the Convention. The first paragraph of this
Article provides that the penal laws of the occuplied territory
shell remain in force, except that they may be repealed or sus-
pendéd by the Occupying Power where they - (1) constitute an
obstacle to the application of the Convention, or (2) constitute
a tareat to the security of the Occupying Power. The courts of
the cccupled territory shall be permitted to continue to function

providéd they do not constitute an obstacle to the application of .

the Convention. The Diplomatic Conference asserted that éhe
courts of the occupied territory could under no circumstances be
consldered a threat to the security of the Occupying Power.169
The second paragréph of Article 64 authorizes the Occupying Power

to promulzate penal provisions applicable to the civil population

of occupied territory that are essential to - (1) enable the
Occupying Power to fulfill its obligations under the Convention,
(2) maintain orderly government, and (3) ensure the security of
the Occupying Power, its personnel, property, and communications.
An examination of this article in the iight of the Hague Regula-
tions revéals that, while no new law-making power has been given

16911IB Final Record 424.
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the Occupying Power by these provisions, neither has it imposed
‘any new restrictions upon that authority. Article 23(h) of the
Hague Regulations expressly prohibits the Occupying Power from
declaring "abolished, suspended, or inadmissible in a court of
law the rights and actlons of the nationals of a hostile party",
and Article 43 of those Regulatlons requires the Occupying Power
to M"take all the measures in his power to restore and ensure, as
far as possible, public order and safety, while respecting, unless
absolutely prevented, the laws in force in the country". The

word "safety" as used in the English translation does not adequately
représent the meaning of the original French "vie publique', which
properly describes the entire soclal and commercial life of the

country.l7o

Article 64, as finally adopted by the Diplomatic Confefence,
represents a compromise between the strict prohibition of ali
change in the penal laws and tribunals of the Occupied Power as.
proposed by the Stockholm Draft and the proposal of the Uniteé
States delegation thét such laws and courts remain unchanged only
until altered by the Occupying Power. In support‘oflits.position,
the United States argued that in moving into Germany the American
Army had found in existznce a whole series of laws and provisions
based on the Nazi ideology, including in particular laws prescrib-
ing racial discrimination, which it was necessary to abrogate as
incompatible with a legal system worthy of the name, and likewise
the court system for administering those inhuman laws had to be

17074GS Text No. 11, The Lavw of Belligerent Occupation, p. 38.
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suppressed. Similar measures were required to be taken by the
British in Italian occupled territory. In response, however,

it was pointed out that to adopt the United States amehdment
would abrogate the protection afforded by Article 43 of the Hague
Regulations. Granting the justice of the American and British
action in the particular cases, the Diplomatie Conference rejected
the United States amendment because it was felt that such.author-
ity in the hands of a despbtic Power would permit unlimited
change of the penal legislation of the Occupied Territory. How-
ever, in order to meet the substance of the United States posi-
tion, the provision that such laws might be changed and tribunals
suspended as would constitute an obstacle to the application of

the Convention was :Lnserted.]"71 V¥hile it may well be doubted if

~

the drafters of the Hague Regulations envisaged a dictatorial
regime so utterly contemptuous of human rights and modern con-~
cepts of legglity as that.of Natlonal-Socialist Germany, it is o
believed that'fhe United States and British action in Germany and
Italy of abrogating and suppressing those laws and institutions
wnich flouted and shocked elementary concepts of justice and rule |
of law can properly be considere& as a case of aﬁsolute preven-
tion within the meaning of Article 43 of the Hague Regulations. '’
In the light of the present ideological conflict between the Free

VWorld and the Communist Regime, it is interesting to contemplate

the comments of the Russian writer, Professor E, A. Xorowia, In

%7lIIA Final Record 670-672, 771.
72Lauteroacnt, Sec. 172.
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commenting on.Article 43 of the Hégue Regulations prior to
World War II:l73

: "Paragraph 43 of the Hague Regulations provides

that the occupant must respect the laws in force in
occupied territory unless there are insurmountable
obstacles., ¥*% This is the traditional doctrine of

the provisional character of occupation of war which

has been sanctioned by the authority of the Hague
Regulations. *#% Although Russia had initiated the
Brussels Conference of 1874 .and although her delegate,
Martens, was the author of the Declaration adopted in
Brussels, the acts of the Russian troops when they oc-
cupied Turkish territory in 1877 were not at all in
conformity with the classic conception of occupation

as a provlisional substitution of one power for another.
on the contrary the Russian authorities of occupation
regarded it as impossible in those parts of the Balkan
Peninsula that had been freed from the Turks to keep

in existence the archaic institutions and laws which

had characterized Turkish domination. Immediately after
the retreat of the Turkish troops they began to reorgan-
ize public administration of justice and the tax systems
in a2 very fundamental manner in order to adapt those
systems to the usual level of European legal customs of
that time., Official Russian doctrine justified the at-
titude of the occupation authorities as follows: Since
the war had been caused by the archaic and intolerable
forms of Turkish domination of the Christian peoples of
the Balkan Peninsula and had been waged to free that -
Peninsula it would be nonsensical, artificially to post-
pone the hour of Slavic liberation and with Russian force
of arms to keep in existence those legal institutions

the elimination of which had been one of the main war
aims. ¥%% The Hague Regulation which provides for the
maintenance of the local legal system and which is based
on the idea of a community or even identity of the social
and legal organization of the warring powers seems obso-
lete. A new norm, namely to safeguard the maximum of
social justice for the inhabitants of occupied territory,
is in the process of taking shape. In conclusion it may
be interesting to note that this departure from the custom-
ary system of occupation of war, if we scrutinize the
Hague Convention closely, has been recognized by the same
acting upon a proposal of Beernaert. (A reference to the
preamble to the Hague Regulations) It was recognized

173E. A. Korowin, Internstionslrechtliche fbhandlungen, Vol III,
D. 134 (As found quoted in JAGS Text No. 11, The Law of Belligerent
Occupation, pp. 41-43).
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nthat in all cases not provided for in the Hague

Resulation the local population should remain under

the protection of the fundamenteal principles of in-

ternational law such as would follow from the customs

recognized among civilized people, the laws of human-

ity, and the requisites of social conscience.™
While the spirit of the rule may have been more narrow than Prof
fescor Korowin's Ynew norm of maximum social jus tice" as that
test may be applied by each Occupying Power, in the face of today's
180 degree difference of opinion on the subject we are not too
far from the original ynited Stateé proposal that the law of the
occuried territory remains in force until changed. But, however
broadly an Occupying Power may construe its authority to suspend
the laws and tribunals of occupied territory on the ground that
they constitute an obstacle to the application of the Convention, ‘
there are a nuwber of laws that may clearly be abrogated as a
threat tc the security of the Occupying Power. These would éertainh‘
ingludelallvgplitic§l laws gnd constitut;onal privilgges such“aq _ >
conscfiption ané-recruitmeﬁt>iégislétion;lfhe right:td Eear érms,
the right of assembly, the right to vote, the right to travel
ffeely, and freedom of the pres:s.lw'r The debates at the Diplo-

g T——

matic Conference also make clear that the local courts might
preperly be suspended vhenever they are corrupt or unfairly con- ‘

stituted, or where local judicial sdministration has collapsed

s o

Guring the hostilities preceding the occupation and the Occupying
Power must set up its own courts to insure that offenses against \
local law are properly tried.l75 Basically, the legitimacy cof b
an Occupying Power's act with relation to the suspension of the

1747468 Text §o. 11, The Law of Bellige: 1o _¢9.
175TIL Finzl Record &33. gerent Cccupation, pp. 68-67

\
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penal laws or courts of the occupied territory, and the promul-
'gation of addltional rules and regulations, both before and after
Article 64 of the Convention, appear to rest on tvwo underlying
principles: (1) the Occupying Power's rule is provisional only
and does not imply a change of sovereignty; and (2) his. act must
have a reasonable connection to some legitimate objective for
maintaining order and safety. Changes in the fundamental insti-
tutions of the Occupied State which bear no direct relation to
the QOccupying Power's legitimate war objectives are an unjusti-
fiable assumption of sovereignty. Conversely, where a reasonable
connection does exist between the act of the Occupying Power and
its legitimate objectives, the change is proper.176

Although Article 64, therefore, can be regarded as no more
than a more articulate statement of principles and limitations
already imposed by the Hégue Regulations,,certainiy the detailed
- provisions of the Articles which follow go beyond the previous
requirements of the Law of War, principally by making the limlta-
tions upon the authority of the Occupying Power within these
general principles more definite and certain or by prescribing
detailed procedure with which each Party to the Convention must
comply.

Thus, by Article 65, penal provisions promulgated by the
Occupying Power in accordance with the authority granted by
Article 6/ may not come into force until published and brought
to the knowledge of the inhabitants in their own language, and

176J4GS Text No. 11, The Law _of Belligerent Cccupation, pp. 64~65.
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the effect of such provisions may not be retroactive. Although
}not epparent on 1ts face, it was the intention of the Diplométic
Conference by using the word wpublished" to require thé‘promul-
getion of such laws in written form and not, for example, by an
announcement over the radio or loudspeakers.l77
Article 66 require§ the Occupying Power, in enforcing the

penzl provisions promulgated by it under Article 64, to try
accused persons by its properly constituted, non-political mili-
tary courts sitting in the occupied country, and indicates that
appellate courts should preferably sit in the occupied country.
“hile 1t has been argued that the use of civll courts would tend
to divorce such proceedings from the traditional harshness of
nilitary courts, the piplomatic Conference insisted upon the de-
letion of all reference to civil courts in Article 66 which had
been contained therein in the Stockholm Draft. Among the reasons
- given were the fear @pqtvthg $eﬁting“up of civil courts In occu-
pied territory would tend to extend to it a part of the civil
legislaticn of the Occupying Power and that such courts would be
more likely to be political in nature.178 The experience of
Vorld War II indicates many instances in which the administration
of civil courts by civilian personnel of an occupation administra-
tion has been so used, particularly as a first step to the snnexa-
| ticn of occupied territory.into that of the Occupying Power. It
has hitherto been the view of the United States courts, and of The

177114 Finsl Record 833.
Ibic.
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Judge Advocate General of the Army, that military government
courts ¢éo not lose their character as military courts mereiy by

reason of the presence of civilians thereon.17? 'Hoﬁever, the

emphasis placed by the Diplomatic Conference on the military
character of such courts may provide a sufficient basis for a
different result under Article 66. 1In fact, in its first opinion
the United States Court of Appeals in Germeny stated that "Our
practice and procedure is that of courts operating according to
the concepts of civilian courts."lso
| While Article 67 states that courts shall apply only those
provisions of law applicable "priorﬁ to the offense, it is clear
from the discussion of the pDiplomatic Conference that it was in-
tended to refer to law aﬁplicable "at the time of" the offense.
The record indicates that fhe drafters intended to exclude iaws
that may have been.repealed at the time the offense was committed
and to prevent the retroactive application of 1ams enactea after

181

the offense. The more important provisions of the artlcle are

those vhich require the courts to apply only those laws which
are in accordance with general principles of law, in parficular
the principle that the penalty be proportionate to the offense,
and that such courts take into consideration the fact that the
accused is not a national of the Occupying Power. This latter

principle is not new. It has long been required in the

~ 179%adsen v. Kipnsella, 343 U.S. 341 (1952); U.S. Military Govern-
ment v. Ybarbo, 1 Court of Appeals Reports (Germany) 207 (1949);
JAGA 195z 1086 25 January 1952.

OUnited States v. Sander, 1 Court of Appeals (Germany) 1 (1948).
81TIA Final Record 833.
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‘administration of penal and disciplinary sanctlons against )

prisoners of War,]‘S2

and has been borrowed from that convention
for use in Article 118 of the Civilians Convention as to the
punishment of civilian internees. The Law of War, and in particu- )
lar Article 45 of the Hague Regulations, recognizes that the

civil population of occupied territories do not owe allegianée

to the hostlle Powver and cannot be required to swear allegieance '
to the Occupying Power. However, this is not to be confused with
the duty of obedience which the Occupying Power can demand and
enforce from the inhabitants of occupied territory to the extent )
necessary for the security of its forces, for the maintenance of
law and order, and for the proper administration of the country.
If the basis for such obedience was no more than naked force, it

would be wnreasonable to expect the Occupying Power to comply

with the obligatioﬁs imposed'by Article 43 of the Hague Regulations

“and Article 64 -of this-Convention; to -ensure public order and — =t

safety, to maintain the orderly government of occupied territory,
and to protect the peaceful population.l83 Accordingly, it 1s
the duty of the inhabitants to carry on their ordinary peaceful'
pursuits, to behave in an absolutely peaceful manner, to take no
part wnatsoever 1n hostilities, to refrain from all injurious
acts towards the troops of the.occupying Power, and to render

strict obedience to the orders of the Occupying Power.184

182see Article 87, Prisonézs of War Convention.
igzgauterpacht, Sec. 162.

ars. 297, 3L, Fli 27-10, 1 October 1940; par. 6.85, F 27-10
proposed draft’1l March 1954, 4 ctober 1940; par. 6.85, )
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| However, in so far as Article 67 can be taken to apply to
those tribunals of the Occupied State that the Occupying Power
may permit to continue to function in accordance with Article
64, it is submitted that those courts could not apply the pro-
visions of Article 67 that require the application of only so
much of the law to which they owe their Jurisdiction as may be
in accordance with general principles of law, and particularly
they could not apply the principle that the penalty be propor-
tionate to the offense if 1t were to be maintained that the penal-
ty prescribed by the law in question was not appropriate. The
courts of the Occupied State that are permitted to continue to
function must enforce the law as enacted. Otherwise, Article 67
would constitute 2 most exceptional attempt to make a treaty
directiy binding upon a municipal court notwithstahding subse-

quent conflicting municipal law. While it is perfectly consistent

- .to so limit the authority of occupation courts established by the

Occupying Power, particularly in the enforcement of penal legisla-
ticn promulgated by the Occupylng Power in accordance with Article
64, in so far as the tribunals of the Occupied State are concerned,
to prevent the enforcement of those laws of the Occupied State
which violate the principles of Article 67 it would be necessary
to repeal or suspend them in accordance ﬁith Article 64 as con-
stituting an obstacle to the application of the Convention.185
After laying down the general principle in Article 67 that
the penalty must be proportionate to the offense, Article 68

185Lauterpacht, Sec. 172b (footnote 1, p. 454).
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continues to prescribe further specific limitations on the
punishments which may be lmposed upon protected persons who commit
an offense solely intended to harm the Occupyling Power. It is
well to bear in mind that from the very nature of things the
offenses with vwhich Article 68 is concerned will all be in con-
travention of laws promulgated by the Qccupying Power in accord-
nce with Article 64, since it is hardly to be expected that the
municipal law would deal with offenses against an Occupying
Power. VWhile those provisions of the second paragraph of Article
63, which regulate the imposition of the death penalty for offenses
against laws promulgated by the Qccupying Power, are the most
controversial of the entire Convention and were made the subject
of reservations by the United States, Great Britain, Canada, New
Zealan&, The Netherlands, and Argentina,186 the article as é

whole has been subjected to unwarranted criticism because "it

-~ -Overlooks entirely punishments other than internment and imprison—¢‘

ment and all those offenses in which intent is imnaterialn, 187
This criticism shows a failure to appreciate that the general
limitation contained in Article 67, just discussed, to the effect
that "the penalty shall be proportionate to the offense", is the
only limitation upen the authority of the Occupying Power to pre-
scribe any appropriate punishment for the violation of any penal
provisions promulgated by it under Article 64, except in the case

of those particular types of offenses Gealt with by Article 68

1861 minal R cord 6 3
1s7pa'zT‘6‘.§r?,'m% 34;21034 2 onadr 392

: proposed draft 1 March 1954, and com-
mentaries thereunder. :
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~Which are intended solely to harm the Qccupying Power. Since
the purview of Article 68 1s limited to these particuler types of
offenses, quite naturally Article 68 contains no reference to
punishments for offenses not within its intended scope. Further-
more, since Article 6/ lays down the principle that the penal
laws of the Occupied State shall remain in effect except where
legitimately repealed or suspended by the Occupying Power, ordin-
arily there would be no occasion for the Occupying Power to pro-
milgate different punishments from those already prescribed by
the law of the Occupied State. VWhere the Occupying Power is ex-
ceptionally required to do so for the reasons just outlined_in
the discussion ofArticle 67 above, ahything more flexible than
the provisions of Article 67 would be hard to imagine. '
Wﬁat Article 68 does do is to place a limitation upon the
practically unlimited disqretion of the dccupying Power to pre-
- scribe appropriate punishments in certain prescribed cases., Thus,
the first paragraph of Article 68 lays down the rule. that the
only punishment which may be imposed upon protected persohs who

commit offenses solely intended to harm the Occupylng Power

vhich - (1) do not constitute an attempt on the life or limb of
nenbers of the occupying forces 6r administration, (2) do not
constitute a grave collective danger, or (3) do not seriously
demage the property of the occupying forces or administration,

or instzllations used by them, is internment or imprisonment, and
the duration of such punishment must be proportionate to the

offense committed. Admittedly, much may turn upon the Interpre-
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tation of the word "solely" is a given instance. But in view
.of the general purpose of the Convention, and Article 68 in
particular, it seems more than clear that the phrase should be
given a strict construction, limiting the operation of Article
68 to offenses arising out of hostile acts performed with the
specific intent of doing injury fo, or prejudicing the security
of, the Occupying Power. The Diplomatic Conference indicated that
the term "oécupying forces" was used as indicated above to cover
cases involving the persons and property of allies serving under
the command of the Occupying Power. The Diplomatic Conference
also explained that the reason occupation courts are expressly
authorized to convert a sentence of imprisonment into one of in-
ternment for the same period is that internment is a much less
rigorous regimé than that of imprisonment.188

The remaining three paragraphs of Article 68 place limita-

tions upon the imposition of capital punishment. The third and
last paragféphé;“ﬁhich;xrespéétively;v£equi£evésJé”éghdiéiénr'.:
precedent to the pronouncement of the death penalty against a
protected person that the attention of the Court be particularly
called to the fact that the accused is not 5ound by any duty of
allegiance to the Oceupying Power, and absolutely prohibit the
pronouncenent of the death penalty in any case involving a pro-

tected person under eighteen at the time of the offense, have

occasioned little if any adverse comment. However, the provis-

ions of the second paragraph are highly controversial. That -

188114 Finel Record 673-674, 765, 833-834.
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paragraph provides that laws promulgated by the Occupying Power
'under Article 64 may impose the death penalty on a protected
person only where that person is guilty of - (1) espiohage,

(2) serious acts of sabotage against military installations of

the Occupying Power, or (3) intentional offénses causing the

death of one or more persons, and then only if "such offenses

were punishable by death under the law of the occupied territory
in force before the occupation began". It is important to note
that the objection of fhe United States and other Powers friendly
to the United States was td the quoted language. Although there
had been efforts in earlier sessions to enumerate the offeases
that would be subject to the death penalty with greater preéision,
in the final Plenary Session at which the United States amendment
to delete the limiting language quoted above was debated, ob-
jection was not raised to limiting capital punishment to these
three categories.,l89 In signing the Convention, the United States,
Greathritain,'Canada, New ﬁealénd, The Netherlands, and Argentina,
reserved only the right to impose the death penalty in these
thres types of cases irrespective of vhether such offenses are
punishable by death under the law of the occupied territory at

the time the occupation begins. An examination of the debates
indicates that those powers who voted against the Unlted States
amendment, other than the Russian Bloc, did so more out of differ-
ences of penological philosophy than from concern over the proper

administration of occupied territory. In most of these nations,

1821IB rinal Record 424-431.
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their law either excludes capital punishment or provides for it
énly in the case of the most serious offenses against the security
of the State. Others, observing the exteat to which Occupying
Powers have in the past imported their own criminal codes into
occupied territory, preferred to preserve, as far as possible,

the civil and penal law of occupied territory. The Stockholm
Draft presented to the piplomatic Conference was a strong reflec-
tion of this thinking, for it consisted of a flat prohibition of
the death penalty in any case not punishable by death at the out-

breek of hostilities.190

In support of the United States amend-
ment, it was argued that the provision, with the limiting proviso
deleted, leaves the Occupying Power the absolute minimum of
freedom to deal effectively with grave acts of illegal warfare.
With tﬁe proviso retained, it was asserted that the provisioﬁ
being unworkable in practice would defeat the purpose of the
~denvention and would never-become-one of-the accepted pfinciéleswif

of international law.lgl

The gist of the argument was as follows.
The practical effect of the proviso is to prohibit the impositioa
of the death penalty even for the acts listed, since a country
about to be invaded or occupied would only have to enact a law
abolishing the death penalty. (It is to be noted that the original
langgage of the Stockholm Draft, referring to the law in force

at the outbreak of hostilities rather than that in force before

occupation begins, would have obviated this difficulty.) If the

190 Final Recors 123,
91IIA Finzl Record 425-426.
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.proviso is retained, the most that persons apprehended as illegal
combatants and found guilty of espionage, sabotage, or unlawful
homicide could be subjected to would be imprisonment for the
duration. This would result in retaliation and revenge-killings
by soldiers of the Occupying Power, and would encourage illegal
acts and widespread disaffection among a hostile population
againsf the armed forces of the Occupying Power which would have
to be suppressed. For these reasons, 1t would be impossible

for the Occupyinz Power to observe the Conventioa and at the

same time maintain law and order in occupied territory. Although
the Diplomatic Conference finally rejected the United States
amendment, within the limits of the reservations made thereto by
the United States, and the other Powers noted above, it is not
believéd that Article 68 will create any special difficulties

for an Qccupying Power, nor will it necessitate any change in

- ﬁnited»States occupation.policy.

Article 69 concludes the séries of articles that are con-
cerned with limitations on punishment by requiring that time
spent awaiting trial or punishment shall be deducted from any
period of imprisonment that may be adjudged.

Article 70 is a novel change in the Law of War. The first
paragraph of that Articlé, originally proposed by the Norwegian
Red.Cross,192 forbids any prosecution or sanction against pro-
tected persons for acts committed or opinions expressed hefore
occupation or during any temporary interruption of occupation,

1923§§ cross Preliminary Conference Revort, p. 98. See page 67,

above.
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except those acts amounting to war crimes. An amendment to this
provision was proposed by the Greek delegation, in the light of
that country!s experience with Nazi occupation, to counteract
the possible implication of Article 70 that a mere expression of
opinion not sufficient to incite a civil uprising agaiast the
Occupying Power during occupation might legitimately be made the
basis of punishment. In ultimately rejecting this proposal, the
Diplomatic Conference seems to have concluded that any law pro-
mulgated by the Occupying Power under Article 64 making such ex-
pressions of opinion punishable would violate that Article, and
accordingly it would be better not to open the door to conjecture

as to what expressions of opinion would be such as to threaten

the security of the occupying forces.193

The second paragraph of Article 70 gavevthe Diplomatic Con-

ference a great deal more difficulty. This paragraph is the only

Htﬁprovision of the Convention that deals with nationals of the

Occupying Power found in occupied territory who are refugees from

its Jjurisdiction. Such persons are not protected persons as that

term 1s defined by Article 4.194 Nevertheless, for the purposes

of this Article, their status is similar to that of stateless

persons wno have relinquished their citizenshiﬁ ang ties of alleg-

iance to the Occupying Power. The Stockholm Draft made provision

only for those nationals of the Occupying Power who, before the

outbreak of hostilities, sought refuge in the territory of the

19311IB Final Record 436-438. :

19§See the discussion as to the persons to whom the Convention is
applicable, beginning at page 80, above.
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'Occupied State from the consequences of an offense committed out-
side occupied territory, and did not provide any express prdtec-
tion for bona fide refugees who, without having committed any
offense, sought asylum outside the jurisdiction of the Occupying
Power for political, religious, or other similar reasons. By
adopting the substance of amendments offered by the Indian dele-
gation, the Diplomatic Conference made clear its intention to
protect such refugees from arrest, prosecution, conviction, or
deportation from occupied territory.195 As to those refugees

vho have committed an offense, Article 70 divides them into two
categories. Article 70 provides no immunity whatsoever far the
refugee who commits an offense after the outbreak of hostilities.
On the other hand, the refugee who commits an offense "under
common.law" before the outbreak of hostilities may be arrested,
prosecuted, convicted, or deported from occupied territory only
Af the offense is one which, under the law of the Occupled State
2s it existed before the occupation, would justify extradition
in time of peace. The record of the Diplomatic Conference does
not make clear precisely what was meant by the phrase "under
commmon law™ except that those ordinary criminal offenses regarded
as such by all civilized nations are to be considergd included.
For all practical purposes, those offenses that are extraditable
in time of peace are governed by treaty between the Powers con-
cerned, while offenses occurring after the outbreak of hostilities,

such as acts of a traitorous character, are so characterized by

195118 Final Record 434.
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the Law of Y.far.l96 The main purpose of the distinction seems to

be to shield such refugees from the consequences of "political
offenses" of the type not ordinarily covered by extradition
treaties, if committed before the outbreak of hostilities. Just
how far this might be carried is illustrated in the example citeg
by the Italian delegation. Thus, if a German citizen should
assassinate the head of the German police, it would be regarded

as a crime of a "political nature” and not extraditable under
Italiean lew, while the murder of his wife by the same German
citizen would entail extradition.197 Finally, the Diplomatic
Conference, in accepting'an amendment proposed by the United States,
mede it clear that the test as to whether the offense would justify
extradition in time of peace does not require actual extradition,
but the accused may be brought to trial in such a case by the
Occupying Power in occupied territory.198 Ythile the amesty thus
* granted to certain” categories of offendérs;is*queétionéble;“the*;’L
broad category of persons protected by Article 70 appears to out-
weigh this disadvantage.

(b) Penal Procedure

The remaining eight articles of Section
III establish a code of penal procedure that must be followed by
the Occupying Power in occupied territory. Vhile these articles
have no previous counterpart in the conventional Law of War, they
are, in reallty, no more than a detailed implementation of the
196118 Final Record 480.

1971bid, 436.
198771 ﬁinal Record 142.
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general principles of Article 46 of the Hague Regulations, which
require respect for the lives of persons, their honor, religious
convictions and practices, property, and other rights. The
basic guarantees contained in these articles insure to protected
persons those fundamental Judicial safeguards that are essential
to the fair and impartial administration of justice. Recourse
in both World Wars to reprisals, the taking of hostages, and
similar punitive measures which obviously went far beyond estab-
lished obligations of the Law of War as to decency of treatment,
the preservation of human rights, and related humanitarian stand-
ards, have made these provisions necessary. These articles may
be said to establish that standard of procedure customarily
associated with the concept of "due process'.

Tﬁus, Article 71 provides that no sentence may be prondunced
by an occupation court except after a regular trial. Accused
persons must be informeakpromptly, in .a language they understand,r
of the charges against them, and brought to trial as promptly as
possible. To insure the observation of thése provisidns, the
Occupying Powér must notify the Protecting Power of all proceed-
| ings against protected persons charged with offenses for which
the death penalty or imprisonment for two years or more may be
adjudged, and must furnish the particulars of all other proceed-
ings upon request. The Stockholm Draft had required notice in
all cases, but the Diﬁlomatic Conference concluded this would

impose an unwarranted burden on the administration of justice in
occupied territory.199 The required notice must be given at least
19917A Final Record 834.
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three weeks in advance, must contain certain details prescribed
in the last paragraph of Article 71, and trial may not proceed
unless evidence of full compliance with this Article is submitted
to the court. |

Article 72 guarantees accused persons the right to present
evidence necessary to their defense, the right to call witnesses,
the right to counsel of their own choice, the right to an inter-
preter at all times, including the right to replace him(ﬁpon
request, and all other necessary facilities to prepare thelr de-
fénse. If the accused does not select counsel, the Occupying
Power may furnish counsel with the consent of the accused, ang,
if the Protecting Power is not functioning, must furnish counsel
in a sgrious case 1f the accused so requests. o

The first paragrapﬁ of Article 73 requires that the accused
be fully informed as to his right of appeal and granted whatever
right of appeal may be provided by the.laws applied by the court.
The last paragraph provides that in céses>where no right of ap— 
peal is provided by the laws applied by the cou?f fhat convicted
persons shall have the right to petition competent authority. In
approving the additlon of the last paragraph of Article 73 to
the Stockholm Draft, the Diplomatic Conference explained:ZOo

"The Committee have had in mind the fact that

the competent authority will usually be the Military

Commander in the district, and they think it right

that, as in certain military legal systems, there

should always be that right of petition, which, how-

ever, is very distinct from an a t
COUI’{:." b ppgal O a hj..gher.
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Article 7/ is a concomitant to Article 71. Under the first
paragreph of that Article, the Protecting Power has the right to
éttend the trial of any protected person, unless secrecy is re-
guired in the interests of the security of the Occupying Power,
in vhich case the Protecting Power must be notified of that fact.
Since, under Article 71, the Protecting Power is sent notice only
of cases involving the death penalty or two or more years of
imprisonment, Article 7/ requires that the Protecting Power be
notified of the venue and date of all sessions of courts for
the trial of protected persons so that it may also be aware of
trials for lesser offenses. The second paragraph of Article
7/ requires that the Protecting Power be notified of the results
" of trial only vhere the death penalty or imprisonment for two
or more years is adjudged. However, a record of judgments in
all other cases shall be kept open for inspection~by the Pro-

tecting Power. Where notice is required, the name of the place

(@]

f imprisonment must be furnished. Also, where notipe~is re-
gquired, the period allowed for appeal will not begin to run until
notice is received by the Protecting Power. However, the Diplo-
metic Conferénce declded to delete that provision of the Stock-
hola Draft which provided that judgments would not be enforced
until the expiration of the perlod allowed for appeal. The
rezson given for this was that since notice was required in all
serious cases, and Article 69 requires that time spent awaiting

trizl or punishment must be deducted from any period of imprison-

ment adjudged, such a provision could only react unfavorably cn
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persons held in custody who were sentenced to relatively short
'periods of imprisonment.201

Article 75 contains additional safeguards on the execution
of the death penalty. Persons condemned to death may not be
deprived of the right of petition for pardon or reprieve. No
such sentence may be carried out until the expiration 6f six
monthé from the receipt of notice of final Judgment by the
Protecting Power, or receipt of an ordef denying pardon or re-
prieve. The Diplomatic,Conference did recognize the need to
modify the Stockholm Draft to permit the reducfion of this six
months period of suspension in cases of grave emergency involv-
ing an organized threat to the security of the Occupying Power,
but even in such cases the Protecting Power must be notified'of
such reduction and given a reasonable time to-make represenfa—
tions to competent authority with respect to the death senténce.202

The first sentence of Article 76 requires that accused .
”;protected perSOhs-inméééﬁﬁiéd férfitof& be éetéinéduthéfein, agé;-
if convicted, that they serve their sentences in occupied terri-
tory. The Stockholm}Draft contained a provision that protected
persons should in no case be taken outside occupied territory.
The Diplomatic Conference decided to delete this restriction to
permit their appearance in appropriate cases before appellate
tribunals outside occupied territory, and, where desirable, to
permit special health treatment where appropriate facilities were

not available in occupied territory. To the minority who objected,

2011714 ] 3
502 bid.ina* Record 835.
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it was pointed out that the requirement that sentences be served
.in occupied territory still contained in Article 76, coupled with .
the general prohibition against forceable deportation in Article
.9, made adequate provision for the usual_case.203 The balance
of Article 76 specifies certain standard conditions to govern

the imprisonment of convicted protected persons. They must be
provided proper nutrition, medical care, and spiritual assist-
ance. Women must be confined separately. Minors must be given
special consideration. The Protecting Power must be permitted to
visit them, and they must be permitted to receive at least one
relief parcel per month.

Article 77 provides for the handing over of all imprisoned
protected persons to the authorities of the liberated territory
on the close of occupation. There is nothing in this Article
that would prevent the conclusion of special agreements as to
convicted offenders as a part of any armistice agreement, but
it will prevent the practice which grew up in World War II of
removing convicted persons from occupied territory for the purpose
of retaining jurisdiction over them.

Article 78 prescribes the circumstances under which pro-
tected persons in occupied territory may be interned or placed
in assigned residence. The first paragraph of that Article is
similar.to the first paragraph of Article 41, which prescribes
vhen this may be done in the case of protected persons in bellig-
ereant territory. In each case the principle is the seme. Vhen

283114 Finzl Record 835.
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the war-time security of the Stéte demands, the most a State may
Go is subject protected persons to assigned residence or intern-
nent, unless, of course, they are guilty of an offense against
the penal laws of thé'State. In the discussion of Article 41
above,204 it will be recalled that, at the suggestion of the
United States, a Second paragraph was added to Article 41 requir-
ing the application by analogy of those standards of welfare
required by Section IV of Part III of the Convention, that is,
the internment regulations, whenever prdtected persons are re-
quired to leave thelr usual place of residence by virtue of a
decision of the State placing then in assigned residence else-
vhere. That provision of Article A1 also made specific reference
to the second paragraph of Article 39, undef which it became the
duty of the State to provide for the support of protected persons
and their dependents whenever any speciel measures of control
“over them should prevent them from providing their own support.
£lthough the last paragraph of Article 78 does not require the
application by analogy of those étandards of welfare requifed by
Section IV of Part III of the Convention whenever protected
persons in occupied territory are required to leave thelr usual
place of residence by virtue of a decision of the QOccupying Power

plecing them in assigned residence elsewhere, it does make refer-

ence to Article 29, thereby making the Occupying}Power responsible

for thelr support znd that of their dependents if such assigned

resicence should prevent them from doing so. The second paragraph

204See page 107, ebove.
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of Article 78 is similar to the first paragraph of Article 43,

.to the extent that in both belligerent territory and occupied
territory decisions as to placing protected persons in assigned
residence or internment must be made according to a regulaf pro-
cedure, including the right of appeal and periodic re&iew. The
differences are that protected persons in belligerent territory
under Article 43 are entitled to consideration by an appropriate
court or board, and to periodic review at least twice yearly,
while protected persons in occupied territory under Article 78
are entitled only to consideration according to a regular proced-
ure prescribed by the Qccupying Power, and to periodic review
twice yearly if possible. WVhile the provisions as to assigned
residence and internment in belligerent territory and occupiled
territéry were made fairly parallel, the Diplomatic Confereﬂce
felt that it was not possible to push the analogy between the
situations of these two different types of internees any further,
since the circumstances that might prompt their internment would
in most instances be so entirely different as to make argument
by analogy impossible.205

e. Section IV - Regulaticns for the Treatment
of Internees (Articles 79-13

(1) Scope and Arrsngement of Sectlon IV

Regulations governing the treatment of in-
ternees make up the bulk of the Convention. The fifty-seven

articles in Section IV are divided into twelve chapters. The

2OSIIA Pinal Record 790.
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first of these contains a number of general principles vhile
'the remaining chapters lay down rules to govern such matters

as the places where protected persons may be interned, stand-
ards a2s to the food and clothing they must be furnished while
interned, the conditions of hyglene and the medical attention
they must receive, their right to engage in religious, intel-
lectual and physical activities while interned, including rules
as to the working conditions, hours, wages, and workmen'!s com-
pensation benefits to which they are entitled if employed, pro-
cedures to govern the hendling of their personal prOperty anc
other financial resources, the relations of internees with the
exterior, the penal and disciplinary sanctions which mey be
teken against them, provisions to deal with matters arising from
theilr éeath, and pfocedures for thelr release from internmenf,
repatriation and accommodation in neutral countries.

various major olvisions of the Conventlon, falrly complete aﬁa
detailed analysis of the: individual articles of the Convention
has been provided, with e:partieﬁlarly complete examination of
Section III - Occupied Térfitofies.” Aithough vie have repeatedly
observed that this Convention is; for the most part, ao amplifi4
cutlon and implementation of the general principles contained

in the Hague Regulations, it has been necessary to consider many
of the individual provisions of the Convention to gain an apprec-

lation of the nature of the rights and obligations of the occupy-

ing fcrces, the local population, and the nationals of neutral
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powers found in occupied territory during belligerent occupa-
fion. However, so detailed an examination of Section IV does

not appear to be necessary. Although Section IV of this Conven-
tion marks the first conventional law to provide regulations

for the treatment of interned civilians, either in belligerent
territory or occupied territory, the detalls of these regulations
are not new. With a few exceptions, which we shall examine,

the provisions of Section IV are no more than an adaptation of
the familiar provisions of the Prisoners of War Convention to

the situation of civilian internees. Furthermore, as we have
seen,zo6 during World War II, at the suggestion of the Inter-
naticnal Committee of the Red Cross, selected provisions of the
Geneva Convention of 1929 Relative to the Treatment of Prisoners
of War were successfully applied by analogy to enemy aliens 'in
the territory of a belligerent. Thus, the important change ef-
fected by Section IV in the prior Law of War is the making of
these detailéd :egulatioﬁs, with which the reader can be presumea
to be already familiar, expressly applicable to the situation of
civilien internees, and particularly to those interned in occu-:
pled territory. However, in adapting the Prisoners of War Con-
vention to the situation of civilian internees, on the cne hang,
a number of the provisions of that Convention were found to be
inaPPrOpriate for application to civilieans, and, cn the other
hand, a few new provisions were found to be required toc cope
adequately with civilian problems.

206gee page 61, above.
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(2) Provisions of the Prisoners of Var
Convention Opmitted from the Civilians
Convention

An examination of the Prisoners of War Con-
vention reveals that the substance of every article of that Con-
vention has been reproduced in some article of the Civilians
Convention, though not necessarily in Section IV, with, of course,
some appropriate changes in terminology, except those few articles
that can only apply to military personnel. While the following
list is not intended to be exhaustive, the following examples
will illustrate this point. Thus, Article 17 of the Prisoners
of War Convention, concerning the giving of name, rank, and
serizl number on capture, those of Article 21, which deal with
parole, and those of Article 24, providing standards for transit
camps used in noving prisoners of war to the rear after iniﬁial
capture, have no counterpart in the Civilians Convention. Article

o33 OF the~Prisoners~of»War3Canention,—which-prescribes the~dutie5?
of retained nediceal persqnnei and chaplains who are not regarded

as prisoners, deals with a situation that does not arise in con-~
nection with civilian internees. .The Civilians Conventioh 2lso

has no need for the provisions of Article 4O of the'Prisoners of
War Convention, pertaining to the wearing of badges of rank and
decorations, Articles L3 through 45, concerning the rank of pris-
oners of war, Article 60, as to advances of pay by rank, Articles 91"
and,94,’as to the effect of sﬁccessful escape, or Artiecles 110
through 117, providing for the repatriation of certain categories
of sick and wounded prisoncys, iloh]

In addition, a comparison of those

~
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provisions of the two conventions that deal with labor, and
those that deal with judicial proceedings, reveal substantial
differences between the two, although they are similar in many
respects.
(3) New or Modified Provisions .

An exhaustive treatment of each provision
of Section IV of the Civilians Convention which has no countef—
part in the Prisoners of War Convention does not seem worthwhile.
However, the more significant of them are described in succeed-
ing paragraphs.

(a) General isions and Plzces o
Internment

Article 79 provides that protected per-
sons’may}not be interned except in accordance with Articles 41, 42,
and 43 (which it will be recalled lay down applicable principles
and_preScribe the procedure to be followed when interning protec%ed
persons in belligeréﬁf £erfitory); or:in accordance with Articles
68 and 78 (which make similar provision for the internment of
protected persons in occupiled territory). The last paragraph of
Article 81 requires the petaining Power to prdvide for @he égpport
of those dependent on an interneé if such Gependents ere without
adeguate means of support or are unable to earn a2 1iving; This
provision is a2 duplication of the protection granted the dependents
of internees in belligerent territory by the second paragraph of
Article 39, but it is necesssry to give ﬁhe same protection to

the dependents of internees in occupied territory, since, as will

be recalled from the discussion of Article 78 above, the provisions
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of that article grant the protection of Article 39 only to the
'dependents of protected persons subjected to assigned residence
requiring them to leave their customary residence.

In addition to the common provisions of the first paragraph
of Article 82 (which are found in the last paragraph of Article
22 of the Prisoners of War Convention) which require the group-
ing of internees according'to nationality, language, and customs,
the last two paragrarhs of Afticle 82 require that parents and
children be interned as a unit, housed in the same premises, and
given the necessary separate accormodations and facilities re-
quired for a proper family life. In addition, that Article pro-
vidés that internees are entitled to have any of their children
who have been left at liberty without parental care interned
with them. There are a number of additional provisions scattered
through the remainder of the internment regulations that take

special account of the needs of children and expectant and nursing

“mothers. Extra rations are authorized by Article 89, special =

medical care by Article 91, schools, playgrounds, and other educa-

tional faclilities by Article 94, and special repatriation con-

sideration by Article 132.

(b) Labor of Internees

The labor of internees is dealt with by
irticle 95. The first paragraph lays down the fundamental prin-
ciple that internees may not be compelled to do any work. This,
of course, is the same as the rule of Article 49 of the Prisoners

of ¥ar Convention with respect to commissioned officers and
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persons of equivalent status. The second paragraph of Article
.95 does provide that internees may be required to perform the
wvork required for the administration and maintenance of the in-
ternnent camp, such as work in kitchens and other domestic tasks,
and especially including tasks connected with air raid precau-
tions. Furthermore, it is expressly provided that interned
medical personnel may be compelled to work in their professionzl
capacity on behalf of their fellow internees. In order to get
the proper perspective on the rules as to compulsory labor of
civilian internees and prisoners of war, it is necessary to re-
call that civilians who sre not interned may be compelled to

do certain kinds of work, as prescribed by Article 40 in bellig-
erent territory,297 and_as prescribed by Article 51 in occupied
territéry.zos The character of this compulsory labor is essen-
tially the same as that prescribed by Article 50 of the Prisoners
"of War Convention as to- enlisted personnel. The last paragraph
of Article 95 specifies that working conditicns, medical atten;
tion, workmen's compensation, wages, and hours, be in accorcance
with national legislation and existing practice, and not infer-
ior to that prevailing in the same district. Similar provisions

are found in Articles 40 and 51 for pon—interned civilians, and

all of these provisions are roughly equivalent to those of
Articles 51 and 52 of the Prisoners of War Conventlon. However,

the provisions of Articles 54 and 62 of the Prisoners of ¥ar

287See page 105, above.
8see page 119, above.
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Convention, fixing the wages of prisoners of war, are quite
»different. Article 95 of the Civilians Convention provides that
the wages to be pald those civilian workers who voluntarily
accept employment shall be determined on an equitable basis by
special agreement between the internees concerned, the Detaining
Power, and any private employer that may be concerned. The
Diplomatic Conference indicated that this special provision was
inserted in order to take into account the fact that, inasmuch

as civilian internees are divesfed of all normal financial re-
spcensibilities for theméelves and their dependents while internedg,

they cannot be permitted to recelve standard wages.zo9

(c) Personal Proverty and Financial Resources

As would be expected, the provisions of
Articles 97 and 98 of the Civilians Convention, concerning the

personal property and financial resources of internees, are

. substantially different from those of Articles 58 through 68 of . -

the Priconers of War Convention. Generally internees are entitled

to retein articles of personal use, valuables, and cocuments of
identity. Receipts must be given for monies, checks, bonds, and
other negotiable items taken from them, and upon release any
balence remaining to their credit in the individual accounts es-
tablished for them under Article 98 must be returned in currency.
"hile Article 97 is designed to protect internees against abuse
by officials, the piplomatic Conference indicated that its pro-
visions were drafted to recognize the right of the Detaining

209114 Final Record 839.
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Power to enact enemy property legislation from which internees
cannot be shielded simply because they are interned.210 Article
98 provides that all internees be given a regular a2llowance by
the Detaining Power for the purchase of certain morale sustaining
items, and authorizes the receipt of such allowances as the
Power to which they owe allegiance, the Protecting Power, chari-
table organizations, or their own families may provide. In ad-
dition, Internees may receive such income on their property as
the law of the Detaining Power may provide. A special account
is required to be opened for them into which all such sums, and
wages eérned, are deposited. From thils account, internees may drew
in those amounts necessary for theif personal regulrements, in
amounts approved by the Detaining Power.
| () Administration and Discipline

In general, the provisions pertaining
to administration and discipline, and the disciplinary sanctlons
vhich may be impdsed upon civilian interﬁées for breach of the
rules and regulations promulgated to govern internment caumps,
are similar to those pertaining to prisoners of war. However,
Lrticle 100 of the Civilians Convention has no counterpart in
the Prisoners of War Convention. Based on the experience of
World war II, a provision was inserted in the Stockholm Draft, and
approved with no alteration by the Diplomatic Conference, de-
Signed to prevent the excesses practiced by the Nazis In their
operation of conceatration camps. Article 100 reguires that the

Final Recora 839.
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disciplinary regime in places of internment be consistent with
humanitarian principles, and expressly stipulates that intern-
ment!regulations may not impose upon internees physical exertion
dangerous to health or involving physical or moral vietimization,
proscribes tattooing or other identification by markings on the
body, and singles out for special condemnation such practices as
prolonged standing and roll calls, punishment drill, and the
reduction of food rations.

Judicial proceedings for criminal offenses committed during
internment, as distinguilshed from the mere infraction of intern-
ment camp regulations, are entirely different from the penal pro-
visions of Articles 99 through 108 of the Prisoners of War Con-
veation. The first paragraphof Article 117 of the Civilians Con-
.vention provides that the laws in force in the territory in.which

civilians are interned shall be applicable to those internees who

.. Comalt offenses during internment. Thus, the penal laws of the .

Detaining Power are applicable to civilisns interned in belligerent
territory,'while the penal laws of the Occupied State, as modified
or promulgated by the Occupying Power in accordance with Articles
6/ through 76 discussed above,?ll are applicable to civilians in-
terned in occupied territory. In addition, Article 126 makes

the standards of penal procedure prescribed by Articles 7lithrou€h
78, vnich are normally applicable only in occupled territory,

applicable by analogzy to proceedings against civilian internees

in belligerent territory.

2llsee page 130 through 154, above.
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(e) Relations of Internees With The Exterior

The provisions of Articles 105 through
113, concerning the relations of internees with the exterior are
for the most part identical with those prescribed for »risoners
of war. However, the second paragraph of Article 108 of the
Civilians Conventlon embodles a restriction on the quantity of
relief shipments to civilian internees where required by military
necessity that is not found in the Prisoners of War Convention.
In addition, the last three articles under this heading in the
Civilians Convention have no counterpart in the Prisoners of ar

Convention. Articles 11/ and 115 require that civilian internees

o’

e given certain Special privileges for the manageuent of their
property, including leave from the place of internment in urgent
ceses, and vhere the internee is a party to proceedings in any
court, the Detaining Power must notify the court of his intern-
ment and take the negesggry‘stgps to;prgvent_prejudice“offhig_
rights by reason of internment. Article 116 provides that in-
ternees must be allowed to receive visitors at regular Intervals
and be greanted compassibnate leave to visit their homes in urgent
cases such as those involving the serious illness or Geath of

relatives.

(f) Transfer of Interpees

Provisions for the traasfer of internees
ére generally similar to those concefning the t?ansfer of prisoners
of var, However, the first paragraph of Article 127 of the

Civilians Convention varies from the Prisoners of Var Conveation
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by prescribing that internees must as a general rule be trans-
ferred by rail or other means of transport, and, where in excep-
tional cases transfers are to be made on foot, they may not take

place unless internees are in a fit state of health and will not

be éxposed to excessive fatigue.

(g) Matters Concernins Deaths of Internees
The provisions of Articles 129 and 130
which pertain to matters arising out of the death of internees
are reasonably equivalent to~those of.Articles 120 and 121 of
the Prisoners of Var Convention. However, as the Diplomatic

Conference pointed out, the internee is, in the legal sense, a

much more complicated person than the soldier, and documents per-

taining to his affairs have to conform to more formalities than

those pertaining to the affairs of a prisdner of war, particularly

where they have to be made effective in countries other than

Article 129, and the preceding Article 113 as to wills, death

»,_:;;;those:ingwhiCh;they:are;drawn#up,;FAcpprdinglywthe_provigions;of;gv'

certificates, and other documents, are designed to insure that sub-

sequent legal transactions based thereon are in no way hampered.21

(h) Release and Repatriation

2

A number of the provisions of the Prison-

ers of War Convention relating to the repatriation of sick and

wounded prisoners have no counterpart in the Civilians Convention.

However, the basic principle of the second paragraph of Article

@ 3ok . . -
109 of the Prisoners of War Convention as to continuing endeavors

2121TA Final Record 841-842, 844.
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throughout hostilities to repatriate sick and wounded prisoners,
‘or to accommodate them in neutral countries, is echoed in the
second paragraph of Article 132 of the Civilians Convention,
ﬁhich calls for such endeavors on behalf of sick and wounded in-
ternees, children, pregnant women, and mothers with infants and
young children. Vhile both Conventions call for the prompt re-
lease and repatriation of prisoners of war and internees upon
the termination of hostilities, Article 134 of the Civilians
Convention also calls for the return of internees to their last
place of residence, and Article 135 provides that the Detaining
Power shall pay the cost of returning internees to their place of
residence, or the cost of completing any Jjourney upon which they
may have been embarked when‘taken into custoady.

f. Section V - Information Bureaus and Central

Agency (Articles l3§—141)

This last section of Part III of the Convention

consists of only six sections. The functlon of these agencles is
~to receive and transmit information as to proteétedrpersons in the
hands of adverse Parties to the conflict, and where necessary to
return valuables left behind by those who have been repatriated or
released, or who have escaped orkdied. These provisions are for
the most pert identical With.the provisions of Articles 122 through

124 of the Prisoners of War Convention. However, Articles 137 and
140_01‘ the Civilians Convention do contain provisions not found in

the Prisoners of War Convention for the withholding of information
Concerning protected persons vhere its transmission mizht be det-~

- Timental either to the person conceraed or his relatives. It will
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be recalled that similar precautions are Inserted in Articles 35

.and 43, concerning the transmission of the reasons for the refusal
to permit certain persons to depart from belligerent territory at
the outset of hostilities and as to the reasons for the internment

of persons in belligerent territory.

5. Part IV - Fxecution of the Convention (Articles 142-159)

a. Scone and Arrangement of Part IV

With the exception of Articles 142, 143, and 154,
the articles contained in Part IV are common to each of the four
Geneva Conventions of 1949 For The Protection of War Victims, The
first eight articles comprise Section I - General Provisions, and
the last ten articles comprise Section II - Final Provisions.
Those articles found in Section I concern the organization for

control and supervision of the Convention, including sanctions

those articies found in Section II, for the most part, deal with
such technical matters as the official languages in vhich the
treaty is established, signature,jratification, effective date,
end withdrawal or denunciation, aﬁd are generally similar t5 the
provisions of this nature usually found at the end of most inter-
national treaties. Hence, with the exception of Article 154,.
concerning the relationship between this Convention and the Hague

Regulations which article is discussed more fully below, no

further consideration of Section II is required.
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b. Status of the International Comr_nitteé of
the Red Cross and the Protecting Powers

Although the principle of freedom of action for
accredited agents of the International Committee of the Bed Cross
and those of other relief or religious organizations, and for
delegates of the Protecting Powers, is reiterated in a number of
places and in connection with several speclal situations through-
out the Conveation, this principle is given general confirmation
again in Articles 1.2 and 143. Thus, the Detaining Power must
grant representatives of the International Committee of the Red
Cross and other relief or religious organizations, subject to
essential security measures, all facilities for visiting protected
persons, distributing relief supplies to them from aay source,
and for assisting internees in organizing their leisure time,
Similarly, the Detaining Power must permit representatives of the

Protecting powers, subject only to temporary restrictions for
‘Teasons of imperative military ﬁecéSsity,‘fO gO‘tO'all places
vhere protected persons are, particularly places of internnment,
detention, and work, and to interview them without witnesses and
vith or without an interpreter. The experience of Vorld %ar II,
and tre meny obstacles placed in the way of the representatives
Of toth the Red Cross znd the Protecting Powers, makes it im-
Portant that their authority be given express recognition by In-

ternational egreement. <13

-1 2 ) -
p fl’i§ to restrictions upon the activities of the PTOteFtiga
ﬁ22§rjb“sed on military necessity, compare the discussica ol
*vlCie 9, cn page 74, zbove.
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c. Penal Sanctions-

As we noted at the outset of this paper, because
the Hague Regulations and the Geneva Conventions contained no
express provisions charging an individugl, as distinct from the
State, with criminal responsibility for breaches of the Law of
War, it was urged by a minority that only States might be held
responsible for violations of international law. 214 Although,
as we have seen, the war crimes trials following World War II
havs made it abundantly clear that the individual soldier or
civilian is himself criminally responsible for a violation of the

Law of War, irrespective of any overall responsibility of his

government, it was felt by mahy at the Diplomatic Conference that

express provision for the imposition of penal sanctions upon in-
dividuals guilty of violations of the Conventlon should be in-

serted in it. Accordingly, by Article 146 each High Contracting

Party agrees to enact such penal legislatlon as may be necessary. .

to provide effective penal sanctions for the punishment of persons
comnitting, or ordering committed, any of the "grave breaches" of
the Convention as defined in Article 147, to search for such per—'

sons and try them or turn them over to any other High Contracting

Party making out a prima facie case against such a person, and
to tzke those measures necessary to suppress acts contrary to the
Convention not constituting a "grave breach" of its provisions.
Such trials must be conducted in accordance with rules of pro-
cedure not less favorable to the accused than those prescribed by

Articles 105 through 108 of the Prisoners of Yar Convention for the
2llsee page 6, above.
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trial of prisoners of war. There is no substaatial difference
between these articles and the provisions of Articles 72 through
75 of the Civilians Convention, the former having been referred
to,ijAmay be presumed, in the interest of ﬁniformity of proced-
ure in cases involving the breach of any one of the four Geneva
Conventions of 1949. "Grave breaches" of the Convention are de-
fined by Article 147 as: (1) willful killing; (2) torture or
nﬁmman.treatment, including biological experiments; (3) will-
fully causing great suffering or serious injury to body or health;
(4) wnlawful deportation or transfer or unlawful confinement of a
protected person; (5) compelling a protected person to serve in
the forces of a hostile Power; (6) willfully depriving a protected
rerson of the rights of falr and regular trial as prescribed in
the Convention; (7) taking of hostages; and (8) extensive destruc-

tion and appropriation of property not justified by military neces-

sity and carried out unlawfully and wantonly. Article 148 expressly

prohibits ahy High Contracting Party from absolvihg itseif or any
other High Contracting Party of any liability incurred by it or
enother High Contracting Party for any such T"grave breach" of the
Convention, and Article 149 sets up an inquiry procedure for the
investization of any alleged violation of the Convention.

The 1list of "grave breaches" in Article 147 is not an exhaas-

ti 1 14 g
‘lve list of those offenses against the Law of War which may give

Tise to trial as war crimes. For example, the following violations
of the Hague Regulations would certainly be so triable - the use

Of poison, including poisoned and other types of forbldden weapons,
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treacherous request for quarter, maltreatment of dead bdaies, |
‘firing on undefended places without military slgnificance, abuse |
of or firing on a flag of truce, use of civilian clothing by \
troops to conceal military character in battle, bombardment of |
hospitals or other privileged bulldings, and pillage or purposeless

destruc:t:t.on.ﬂ5 Various war crimes trlals following World War II

illustrate the prosecution as war crimes of such acts as the '
requiring of prisoners of war or civilians to perform prohibited
labor,216 killing spies or other persons who have committed

hostile acts without trial,217 denationalization of the inhabitants )
of occupied territories,218 the invasion of the religious rights

of the inhabitants of occupied territories,219 and the violation |

of surrender terms.zzo 9
: |

The American and British point of view is that all such of-

|
fenses are triable as violations of the Law of War, and consequent-

S 'Y - L L P . .t N — ‘
1y there is no necessity to énact domestic leglslation to provide ™ '
g p

effective penal sanctions against persons who commit such offenses.

VWar crimes are within the jurisdiction of general courts—martia1,221

. I Ly
rilitary commissions, provost courts, military government courts,

%JiZPar 8.10, FM 27-10, proposed draft 1 March 195..
“Inlted States v. Milch, 7 LRTWC 127 (1947); N

and Aggression, Opini J N azi Conspiracs .

- : aion and Jugement, p. 72 et seq. (1947); United
States v. Krupp et al, 10 LATEC 69 (1 . United S ? Yon Lesh "
et 2, 12 LRTIC 1 1948) . 7 (1948); United States v. Yon Leed

2l7In re Sendrock et al 1 LRTW '
T . x ) iIC 35 (1945); In re Buck et al, 5
LRg‘ig 39 (1946); In re Rohde et al, 5 LRTHC 54 (1946). e
°United States v. Greifelt et al, 12 LRTWC 1 (1948). . ‘
(19; 6)-—-—*«--—1“ re Guehlko, 14 LRIWC 139 (1948); Ia re Goeth, 7 LRTWC 1 2
iy . .

220Johnson v. Eisentra
22V5CHT, hrt, 1o, e P29 U.8. 763 (1950).

"
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and other military tribunals of the United States,222 as well as

other international tribunals. The Supreme Court of the United
R23

States, in In re Ysmashita, said:

"Instead, by Article (of War) 15 (Congress) had
incorporated, by reference, as within the preexisting
Jurisdiction of military commissions created by eppro-
priate military command, all offenses which are defined
as such by the law of war, and which may constitutional-
ly be included within that jurisdiction. It thus adopt-
ed the system of military common law applied by military
tribunals so far as it should be recognized and deemed
applicable by the courts, and as further defined and
supplemented by the Hague Convention, to which the United
States and the Axis powers were parties,®&*

"We do not make the laws of war but we respect them
so far as they do not conflict with the commands of Con-
gress or the Constitution.” :

With the exception of the taking of hostages, which was not

RR4L

prohibited until the adoption of the Civilians Convention, each

of the’"grave breaches" listed in Article 147 was in violation of
the Law of War as it existed prior to 1949.225 Accordingly, it
appears that thc obligations imposed by Articles 146 through 1.8
of the Convention are merely declaratory of the obligations of
belligerents under the customary Law of War to take measures for

the punishment of war crimes committed by all persoms, including

' . 6
members of the belligerent's and our own armed forces.22

222UCMT, Art. 21.

2233

22Iﬁﬁzﬁzéﬁéiéﬁgg,v%éLééZééé'LRTUC 34 (1948). See the discussion
as to hostages on page 97, akbove. ‘

225N 571 Conspiracy end Aggression, Opinion end Judsment, pp. 62-63
(194753'Un4%éd13fatéo V. Brandt et al, 1 TWC 1; United States v. Milch,
7 LETWC 27 (1947); In re Wagner, 3 LRIWC 23 (1946); In_re Rath et al,
15 LRTVC 122 (1948); United States v. Altstotter et al, 6 LRIWC 1
(19.7); United States v. Krupp et al, 10 LRTWC €9 (1948); United
States v, Krauch et a1, 10 LEIWC L (1948).

226par 8.12b, FM 27-10, proposed draft 1 March 1954.
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d. Relationship of the Hague Regulations
to the Ciyilians Convention

Article 154 provides that this Convention shall be
"supplementary" to Sections II and III of the Hague Regulations.
This wording was most carefully chosen by the Diplomatic Confer-

ence. In commenting upon this Article in Committee, it was

saig: 227
"That wording did not attempt to define the re-
spective fields of the Conventions, nor to establish
a hierarchy; the Conventions remain in force on an
equal footing. Certain points which had been merely
touched upon in the Hague Convention had been dealt
with more fully and defined more exactly in the Civil-
ians Convention. In case of divergencies in the inter-
pretation of the two texts, the difficulty should be
settled according to recognized principles of law, in
particular according to the rule that a later law
superseded an earlier one."

fgain, -in reporting the proposed Article to the full Convention,
it was said:228

"This wording is cautious in that it does not
attempt to indicate any limitation between the Civil-

o7zt olans Convention “and the Hague Convention, neither does ~ ° . & |

it seek to establish a hierarchy; any such attempt in

a fleld as complex as this, would be a singularly Ganger-

ous undertaking.n ' ’
As we have repeatedly noted throughout the foregoing chapter, the
Civilians Convention expands, defines, and clarifies matters that
are for the most part founded upon accepted principles of the Law
of ¥ar. Frequently matters dealt with in great detail by the
Civilians Convention are barely touched upon in the Hague Regula-

tions. On the other hand, with the exception of Part II of the

22gIIA Final Record 787,
RR811ig ) 846.
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Civilians Convention, those rules lald down in Section II of the

Hague Regulations concerning the conduct of hostilities are not

rmuch affected by anything contained in the Civilians Convention.
Similarly, the Civilians Convention is for the most part con-
cerned with the protection of persons rather than property. Con-
sequently a number of those provisions in Section III of the
Hague Regulations concerning property rights deal with matters

not considered by the Civilians Convention. However, in dealing
with the responsibility of the Occupying Power for the supply of
occupied territory, the Civilians Convention has somevhat modified
the previous right of requisition as outlined by Article 52 of the
Hague Regulations. Finally, the Civilians Convention contains a
numnber of novel provisions on relief shipments which lave no
previous counterpart in the Law of War. Hence, the Hague Regula-

tions must be regarded as remaining in force and as supplemental

to the Civilians Convention, supersedeo by 1t only in those cases

where tne earller Conventlon nust give way to the latter.
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CHAPTER V

CONCLUSIONS AND RECOMMENDATIONS

1. The United States Should Ratify the Civilians Convention

a. The Dsglaratory Nature of the Convention

The Geneva Conventlon of 1949 Relative to the Pro-
tection of Civilian Persons in Tims of War is not merely an agrae-
ment betwsen the various nations that may be signatory to it bvut
derives its true force from the general consensus of the civi-
1izsd nations of the world. Like the Hagues Regulations which it

supplenmsnts, the Civilians Convention is merely the formal and

L7¢]
$te
b

pecific appolication of general principles already to be found in
unwritten Inteinational Law., If the question is ever presented
to a cshpetsnt tribunal, it seeus certain that, even 1T someicf
its detailed provisions are not, the great bulk of the Civilians
©7 . Convention will bs held to bé>déblérafdr?iof~théfia%3'éﬁi*dﬁsféﬁé‘
of war, binding on signatory and non-signatory Powers alike. Ac-
cordingly, if the Civilians Convention is no more than a codifi-
cation of the Law of War with which the United States is alrsady
bound to comply, except perhaps certain relatively minor details,
then the failurs of the United States Senate to ratify the Con-
vention promptly will only provids a basis for adverse propaganda.

b. The Reciprncal ¥ature nf the Obhlization

In answer to thoss who urgs that the United States
saculd not bind itself to the chligations contained in ths Civi-
lians Convention before it iz assursd that the othar great Powers

cerd 7 o -~ " <
w11l do so, asids from the dz¢laratsry nature of the Convention,

-




there are three specific provisions in it which assure recipro-
city of obligation. The first sentence of the sa2cond paragraph
of Article 4 expressly provides that nationals of a State which
is not bound by the Convention are not protected by it. The last
paragraph of Articls 2 provides that in case ons of the Partiss
to the conflict 1s not a Party to the Convention, those Powers
who are shall remain bound by it in their rutual relations, and
should a Party not signatory to the Convention agree to accept
and apply its provisions, each Party shall be so bound. Finally,
the last paragraph of Article 158 declares that even if 2 Party
to the Convesntion shall denouncs it and withdraw, such dznuncia-
tion shall in no way impair the obligations which the Partieé to
the conflict shall remain bound to fulfil by virtue of the prin-
ciples of the laws of nations, as they result from the usages
establiéhei among civilized peoples, ffom the laws of humanify,
and the dictates of public conscience.

c. The Imoortance of Detailsd Rules and Rsrulations

It is with reSpebt to the last preceding pro-
vigion that ratification and acoeptance of the Civilians Con-
vention is most important. The nesd for a Civilians Convention

hés arisan from the inadequacy of the few and general provisions
of the Harzue PRegulations to cops with new technical, ecotnomis,
and peclitical methods of total war that have for most practical
purnsosss obliteratad the distinction between bslligerent and
nen-belligerent —- a distinction which was a fundamental premise
when the Hagué Reculations wers drafted in 1907, The vagueness
and generality of the Hague Regulations led to the most varied
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'ouu *t the'begin“iug of Chantpr IV, above. t*":1.1:'31*; the coniu t

and arvitrary interpretation of them during ¥orld War II, permit-
ting circumvention and evasion of their pronlbitions at every

turn. The lawlessness and cruelties of the Axis practice of bel-

‘ligsrent occupation have mads it apparent that 1t 1s essential to

supplement the Hague Regulations by tne adoption of clear and
concise rules of procedurs which spell out in detail whaf shall
constituts compliance with the laws of humanity and the dictates
of gublic conscience. In the absence of the Civilians Convention,
no uniform standard will be possible. Acceptance of the detailed
rules and regulations laid down in that Conventlon will establish
a firm vasis for the punishment of breaches of its provisions as
war crimes that will not be open to attack as victor's justice.
d. The Fundamental Soundnggs of the Convention
Finally, and without regard to what any other
Power may 4dzscide with respect to ratification of the Civilians

Canentlon, w2 must not lose 91~ht of two funﬂamental facts, aet

of a war of bestiality by an enemy does not condone recourss o
similar or even worse nmeasures by the opponenﬁ. Secondly, waxr
is not fought for the simple purpose of fighting out muist have
an ultimate objective of a political nature. Vhile realism de-
rands that decent nations engaged in war with an e“vmy whose en-—
tire philosophy is based upon trsachery and deceit must be pre-
pared to expect anything that might advance the hostile purposs,
ngverthelegs th2 negation of fundamental human rights will ul-
tirately result in sccial retribution. The cbje ctivas of the
Unit=4 States are not likely to bs advanczad by sitoopinz to

A
e bAS
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courses of action which cutrags civil populations. It is the
privilege of the United States to sst the example and lsad ths
way. There is nothing in the standards preacribved by the Civi-
lians Convention that exczeds thos2 which have been exermplified
by United States custom and practicz in its conduct of hostili-
ties and occupation, nor do those standards exesed those wnich
this nation believes it has the right to demand of any belli-

gerent to whom 1t may be opposed.

3. The Civiliang Convention Has Made Chanses in tha
Law of Warp

a. Safety Zones and the Protection of Civilian
Hosgpitals

Although the provisions of the Civilians Conven-

tion bear the unmistaksable impress of World Var II, a nuxosr
of its provisions have been derived from proposals advosated
even prior to World Var I, It was apparent even during World

Var I that the protactlon which Int°rnationa‘ Lay 7 afforded

hcivilian oonulatlons vaa wnolly lnadpquaJs. With the arrival

[0}
H,
ct
o)
(4]
)
<t
O
B
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ge, the massive destructive radius of the hydro-~
gen oomo, and thz extrems vulnerability of the civilian popula~
ticn to attack, there can no longar b2 any questlion of the urgent

nezd for the extension of protaction to civilian hospitals and

¥t
W
f
’.‘o
Q
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W0

gersonnel similar to that afforded thsir military coun-

t

W
H
t

rparts, the nesl to creats hospital locality and sscurity
zones, and tha need to adopt special measures for the protection

ene ©Thile a nunber of the provisions of

p..r

¢cf women =nd chi

Part II of the 2ivilians Convention are voluntary and peruissivs,

O

in that further agreements betweon Parties %o a conflict are

I.Ll

0

-
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required to esteblish safety zones, ons of the moait lnmpsrtans

changes effected by the Civillans Conventicn is the

conventicnal safeguards 4o civilian hoscitals and civiliian

cal personnel, It is confidently asserted that nothing in Part
ITI of the Civilians Convention can be objected to on the ground
that its observance will obstruct the efficient prosecution of
the war.

.Thg Effect _of Axis Cccupation Policy

It

D

was not until Vorld War II that the nesld for

increased protection a2zgalnst the sxcesses of occupatlion autho-

scame sC dramatically apparent. It may well be doudted
if the drafters of the Hague Regulations envisaged a dictatorial
regixze 39 uttsrly contemptuous of human rights and modern con-
cepts of legality as that of National-Sociszlist Germany. It was
in this sphers that she became gullty of unprecedented violaticns

She g

2]

belligzrent occupation.

rwtlon of loc¢l law

]
u

sﬁbjec tsd private and ou’lio‘

d X
property to a planned policy of exploitation, deported milliens

intc Ce rnany for forcsd labor, subjected the eﬁtire
of occupled territories to a systemantic rule of vio-

wtality, and tsrror, and carried cnm a carafully planned

externination of certain parts of the population
throuzh periedic raids by ssecial detachments of

chambers and conecant
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olicies o% cccupavion independsnt of the existence of g Civiliang
Convention, Part IIT of the Convention is clearly declaratory of
the unsritten Law of Var or supplementary to the Hague Regulations,
Nevertheless, in supplementing the Hague Resgulations 9y expanding
them, by making them more precise, or by defining or clarifying
ratters barely touched on by thoss Regulations, or omitted from
them all together, Part III of the Civilians Convention has mwads
changes in thé rights and obligaticns of the occupying forces,

the local populaticn, and nationals of nautral countries in oc-

cupied territery.

ce The Protecting Powsr and Pensl Sanctions

The Hagus Regulations maks no provision for a
Protescting Power and provide only that States make payment of
corpenzgaticn for the viclation of its provisions. Thus ons of
the rost important changes effscted by the Civilians Convention
ig the establishment of the Protecting Power, expressly charged
Wlth ,ho IBSOOFSi ility of observing and rvoortina upon the
imple mnntation of tbe-Convention.' Coupled with this are thoss
provisions of Articles 146 through 149 which expressly make
treaches of the Convention punishable as war crimes.

d. The Protsction of Certain Individualg

~

Another innovation of importance 1s ths granting
of protected status to 2 broad category of persons whose posi-
tion under ths Law of War has heretofore been clounded and in-
securs. Arxong these are stateleas and denationalized persons,
neutrals of countries with which the Occupying Power does not

from

malntiin normal diplomatic relations, and even refugess Iz

e Daas - i
the Ocupying Power found in occupied territory. A limited

TAD
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protected status, extending to the guarantes of a fair trial,

js extended even to persons accused as sples, sabateurs, or il-
legal corbattants. In view of the outrages incldent to Axis
§ccupation policy, it is to be expscted that the Civilians
Conventicn would place great emphasis upon certain fundamental

protsctions against viclation of the person, including the

proscription of such acts of violence as extermination, murdaer,
torturs, corporal punishment, mutilation, experimentation, and
the like, But in view of the split of authority as to the i
legality of killing hostéges which arcse ocut of certain World

War II war crimes %rials, and the minority assertion that only

ebsolute prohibition against the taking of hostages, and the

o

States might be held for violation of the Law of War, ths i

clear imposition of individual responsitility for violation

of the provisions of the Conventicn, rank high among the in-
cortant changes effscted ty it3 enactment.

-

oo 8 IR L=V~Jakinm Avthorltv of the Oc”gnvin*VDOJQ;

Although 1less dramatic, those provisions of ths

Civilians Convention which define the law-making authority of \

. . : 1
the Occupying Power in occupied territory, and sscure cartain

judicial safeguards to an accusnd therein, are most significant. l

Although Article 84 msrely restates with greater pracision

‘
certain accepted principles and limitations already imposed by
the Eague Rezulaticns, the detailed provigions which fellow in \
Articles 65 tarcugh 78 spell ocut certain standards and pro— 4

cedures which assure an accused that measure of "dus process®
snich baV° traﬂltlonally baan considered esseﬁtlal to justicez. \

o

It is worth ncting that none of them arve novel to United States

L
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practice and procesdure in 1ts military courts except the right
of the Protecting Power to hold a watching brief, It ig agreed
that Article 88, which places certain limitations upon the

bowsr of the Ocoupying Power tc impose the death penalty on pro-
tected persons, as written goes %3 far in its attezpt to pre-
serve the law of the Cccupied State., However, as modified by
the reservations of the United States and other Powsrs friendiy

to this country, that article is a workakle solution %o a rost

difficult problen.

f. The Suvply of Occunied Territory

The provisions of Articles 55 through 58, which
irpcse a positive duty upon the Occuoying Power to maks provision
for adaquate fcod, medical suppies ani services, and other needs
of the civil population in occupied territory, and the related
prévisions of Articles 59 through 83, which reguire the Occupying
Power to agrse to and facilitate relief schemes frow abroed for
... the population of ocoupled territoery, are certainly the most
startling innovations in the law of belligerent occupation made
by the Civilians Convention. Certainly they constitute a wmost

significant modification of the prior right of the Occupying

o

cwer 4o reguisiticn the resources of occupied territory to

[47]

unTort his war effort. Degpite this, in the 1light of the

8]

United States traditional policy of war relief and poat-war

rehatilitation of war-ravaged areas, they represent a practical

o)

Sceptunce of the necessity of preventing the baankruptey and
destitution of conyuered peoples. VWhether thase provisicns

£
%11l prove to’ng;t 2 logistic burden in the evani ofa future
2ll-cut war of s21f-preservation remains to be seen. It 1s

184



certain that no natton would observe them at the expense of itg
own sacurity.

g. Internment Regulations

The bulk of the Civilians Convention consists of
regulations to govern the treatment of internees. Since, with
a few excaptions, thess provisions are derived from the Prisonsrs
of ¥ar Convention, and they have been more or less successfully
applied to civilian internsses in the past, the most important
change effected by them to e noted 1s that for the first tims,
and particularly in occupied territory, there 1s in existence
a detailed set of rules and regulations to govern civilians

who rust be interned in the intersest of the security of the

St

o

te or Occupying Power.
he CLompulsory Labor
Conventicnal restrictions upon the use of cap=

tured enemy persornnel as a labor scurce are usually the wost

criticizel fzature f the Gennva Conv ntions by mllltary con-

n rs{"mhe Civiliwns Copvention does little to chanoe the

basis of such criticism, although i%t does liberalize somewhat

the nrov iblons of the Hague Regulations on the sudbjsct inso-

far as occupied territory is concarned. Article 40 permits

allens in belligerent territory to be compelled to work to the

sams 2xtent us naticnals of the belligerent State are so con—

pellsd, except that enemy aliens may not te compellsd to work

on activities directly related to the conduct of military opara-

tiona. Article 51 vrovides that protected persens in occusi

u

ot be compe2lled to work outside occugied terri-

cired to undertake work connccted with
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pwilitary opsratizcng, and can b2 compellad teo work only to

susply the needs of the Army of Ocoupation, for public utility

ssrvices, or for the fseding, sheltering, clothing, transporting,
or hsalth of the civil population of ocoupied territory. In-

tarness may not t2 compzslled to work at all., Vhatever the
merits of such criticism may ve, it nust be erphasized that the
Civilians Convsanticn does not crsate the reatriction, out mersly

carries it forward from the Hague Regulations in a slightly

Should be Greater P°rticipation by the Militarv
3 Drafting of Treaties that Codify tha Law of

A review of the lezislative history of all the
maicr law-making trezties which codify the law of Var reveals
the major - 2lmost axclusive -- role played by the Interna-

tio“al Co““i tee of the Red Cross in their develooment, Without

tionzl Convention of +the Red Crosa, and pressated tc a Diplome~
ntion, usuzlly in Geneva, Switzerland., Examination
of *nz Fin-l Racord of the Dinlomatic Conference which adoptad

ths 1942 Gareva Conventions revszls the sincere and continucus
. . s e xa war affor
Provisisns that might hamper the prosacution of the war 2ifcrt,

PR S
tile *c +ha ssourity of the State
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ivisors has dsen sought or ofisred, cuza freguently such

a
advieca would undoubtedly serve to provide practical 8olutiong
for thoss opsrating problems which the military commandep who
must operate undsr them would be best eguipped to provide, It

would sesm infinitely better to Increass the military teshniesl

advisory participation in the preparation of such treaties than

ct

to walt until they are adoptsd to develsy an in

2rpretation

of them thzat conforms with the realities of war.
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ANNEX T

TOKYO DRAFT

Draft International Convention Concerning
The Condition and The Protection of Civiliens
of Fnemy Nationality In The Territory of a Bellicerent

or in a Territory Occupied By It

Chapter I - Qualification of Fnemy Civilisn (Enemy Alien)

Art, 1 - Enemy civilians in the sense of the present Convention
are persons fulfilling the two following conditions:

(2) That of not belonging to the land, maritime or air
- armed forces of the belligerents, as defined by

international law, and in particular by Articles
1, 2, and 3 of the Regulations attached to the
Fourth Hague Convention, of October 18, 1907, con-
cerning the Laws and Customs of War on Land;

(b) That of being nationals of an enemy country in the
territory of a belligerent, or in a territory occu-
pied by the latter.

Chapter IT - Fnemy Civilizns in the Territory of a Belligzerent

Section I - Geperal Provisiong

. Permission to Leave

Art, 2 - Subject to the provisions of Article 4, enemy civilians
who may desire to leave the territory at the outset of military oper-
ations shall be grented, as rapldly as possible, the necessary
authorizations, as well as all facilities compatible with -such opera-
tions. :
They will have the right to provide. themselves with the
necessary funds for their journey and to take with them at least
their personal effects.

Adninistrative Evacuation

Art. 3 - In the event of the departure of civiliens being admin-
istratively organized, they shall be conducted to the frontier of
their country or of the nearest neutral country. . . .

These repatriations shall be effected with due regard

to all humanitarian considerations. 4
. The manner of such repatriations may form the subject

of special agreements between belligerents.



Detention of Civilieans

Art. 4 - Only civilians falling within the following categories
may be held:

(a) Those vho are eligible for immediate mobilization
or mobilization within a year, under the laws of
their country of origin or of the country of resi-
dence; - ‘

(b) Those whose departure may reasonably be opposed on
grounds involving the security of the Detaining
Power.

In either case, appeal to the Protecting Power shall

always be acmitted. This Power shell have the right to demand that
an inqulry be opened and the result communicated to it within three
months of its request.

Art 5 -
to a senten
benefit by

increase th

Those who are in preventive imprisonment or conderned
ce depriving them of liberty shall, on their liberation,
the provisions of the present Convention.

The fact that they belong to an enemy State shall not
e severity of the regime to which they are subjected.

Treatment of Civilisans

Art, 6 -
those vho h

Enemy aliens who have remained in the territorj, as
ave been held in application of Article 4, shall receive

the treatment to which aliens are ordinarily entitled, except for

neasures of
~ to the prov

control or security which may be ordered, and subject
isions of Section III.

their occupations.

Art, 7 -
general, en
of a strict
such news.

possibility

Subject to the measures applied to the population in
emy clvilians shall have the possibility of giving nevs
ly private character to next of kin, and of recelving

With the same reservation they shall also have the
of recelving relief.

Recognized Relief Societies

Arto 8 o

Enemy civilians shall have every facility for appli-

cation to duly recognized Relief Societies, whose object is to act

as intermeg

facilities
nilitary ne

laries in welfare activities. 1
These Societies shall receive, for this purpose, al

from the authorities, within the limits compatible with
cessities,

- oz o-With thosesreservations; and in- so far as mili?éﬁﬁfi?%T
operations permit, they shall have the possibility of carrying on



Protection

Art., 9 - Enemy civilians chall be protected against measures
of violence, insults and public curiosity.

Prohibitio

Art, 10 - Measures of reprisal directed against them are pro-
hibited. .

Art, 11 - The taking of hostages is forbidden.

Section II - Enemy Civilians Brought Into The
Territory of a Belligerent

Newconmers

Art, 12 - Enemy civiliens who for any reason may be brought into
the territory of a belligerent during hostilities shall benefit by
the same guarantees as those who were in the territory at the out-
set of military operations.,

Section III - Compulsorv Residence znd Ipternment

Generzsl Principles

Art., 13 - ©Should a belligerent country judge the measures of con-
trol or security mentioned in Article 6 as inadequate, it may have
recourse to compulsory residence or internment, in conformity with

.-...the provisions of the present-Section.

Confinement

Art, 14 - As a general rule, the compulsory residence of enemy
civilians in a specified district shall be preferred to their in-
ternment, In particular, those who are established in the territory
of the belligerent shall, subject to the security of the State, be
thus restricted.

Internment

Art. 15 - The internment of enemy civilians in fenced-in camps
mey only be ordered in one of the following cases:

(a) Where civilians eligible for mobilization under
the conditions set forth in Article L(2) of the
present Convention are concerned;

(b) Where the security of the Detaining Power is
involved;
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exterior, subject to the measures applieg to
population of the occupying Power, in general,
With the same reservation enemy civiliang shall
have the possibility of receiving relief,

(6) Enemy civilians shall also benefit by the pro-
visions of Article & of the present Convention,

Chepter IV - (no title)
Section I - Execution of the Convention

Apnlication and Execution

Art, 20 - The provisions of the present Convention shall be
respected by the High Contracting Parties in all circumstances.
In the event that, in time of war, one of the bellig-
erents should not be a party to the Convention, its provisions
shall nevertheless remain obligatory between the belligerent
parties thereto. ‘ '

Art, 21 -~ The text of the present Convention and of the specisl

Conventions foreseen in Article 3 shall be posted up in all civiliam

internment centers and shall be communicated, at their request, to
those who are unable to consult it.

Art, 22 - The High Contracting Powers shall exchange, thrbugh
the intermediary of the Swiss Federal Council, the official trans-
laticns of the present Convention, as well as the laws and regula-

|
.

tions which they may be called upon to adopt to ensure its applica—“ ‘
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Section IT - Qrgapization of Control

Protecting Power, Delegates

srt. 23 - The High Contracting Parties recognize that the full
executlion of the present Convention implies the cooperation of Ifro-
tggf:ing Powers; they declare themselves ready to accept the §ooC
Oiiices of those Powers.

» To this end, the Protecting Powers may nominate dele-
gates, apart from their diplomatic staff, among their own nationals
or f"‘ﬂong the nationals of other neutral Powers. Those delegales
snall be subject to the agreement of the belligerent to whith thelf
Mission aceredits them.

The representatives of.the Protecting Power or its

?geg’igrdele%ates shall be authorized to visit all places zf ;%Vil-
L nment, vith . : o o
buildings occup out exception. They shall have acc

. - © e

i : Pied by Civilian Internees and be allowed to convers

Eékll:n-t}éem’ as a general rule without witnesses, personally or bV
ntermediary of interpreters.

I -4
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(c) Vhere the situation of the enemy civilians 5
it necessary. e Tene renders

ceparate Camps and Health Conditions

Art, 16 - Internment camps for enemy civilians shall be separate
from internment camps for prisoners of war.

These camps cannot be set up in unhealthy district
vhere the climate would be harmful to the internees! {ealth. cts, nor

Application of POW Convention

Art, 17 - Furthermore, the Convention of July 27, 1929, concerning
the treatment of Prisoners of War is by analogy applicable to Civil-
ian Internees.

. The treatment of Civilian Internees shall in no case be
inferior to that 1laid down in the said Convention.

Chapter IIT -~ Epemy Civilians in Territorv Occupied by a

Bell ren
Observation of the Hague Regulations
Art, 18 - The High Contracting Parties undertake to observe, as

regards the condition and protection of enemy civilians in terri-
tory occupied by a belligerent, the provisions of Section III of
the Regulations annexed to the Fourth Hague Convention of 1907.

] »Additional Provisions

Art, 19 —'4The”High‘CbhtraétingﬂParties'fuftherednéertake'to
observe the following provisions:

(a) In the event of it appearing, in an exceptional
case, indispensable for an occupying Power to
‘take hostages, the latter shall always be treated
humanely. Under no pretext shall they be put to
death or submitted to corporal punishments;

(b) Deportations outside the territory of the occu-
pied State are forbidden, unless they are evacua-
tions intended, on account of the extension of
military operations, to ensure the security of
the inhabitants; '

(¢) Enemy civillans shall have the possibility of
: giving news of a =trictly private character to
next of kin in the interior of occupied territory
and of receiving such news. The same possibllity
shall be granted them for correspondence with the



The belligerents shall facilitate to the greatest pOS-
‘sible extent the task of the representatiye§ or of the recognizegq
Gelegates of the Protecting Power. The military authorities sphall
be informed of their visits.

The belligerents may agree between themselves to alloy
persons of the same nationality as.that of the Civilian Intemnces
to participate in the Journeys of inspection.

Interpretation of the Convention, Conferences

irt. 2. - In case of disagreement between belligerents concern-
ing the application of the provisions of the present Convention,
the Protecting Powers shall, as far as possible, exercise their 1
cood offices with a view to settling the difference.

To this end, each of the Protecting Powers, may in
particular, propose to the belligerents concerned a meeting of their
representatives, possibly on properly selected neutral territory.
The belligerents shall be under the obligation to take action on
the proposals made to them to this effect. The Protecting Power ‘
mey, if Jjudged desirable, submit to the approval of the Powers con-

3 cerned the name of a person belonging to a neutral Power, or of a
personality delegated by the International Committee of the Red
Cross, who shall be called upon to participate in this meeting.

International Committee of the Red Cross . !

Art, 25 - The above provisions do not constitute an obstacle
to the humanitarian activity which the Internationsl Committee of
the Red Cross may exercise for the protection of enemy civilians,
with the approval of the belligerents concerned. .

» SegtibnAiIf‘:‘Fiﬁéiuéiévisiodﬁ

(?he.Final Provislons of the Tokyo Draft, Art. 26-33, deal with the
signing, ratification, and denunclation of the Convention. They
are sinilar to those included at the end of 21l International Treatiﬁ



ANNEX IT

Extract from the Harue Rezuvlations Annexed To
The IVth Hasue Convention of October 18, 1907
Respecting the TLaws and Customs of War on Land,
36 Stat. 2277, l.c. 2306-2309.

C O T

Section TIT - Militery Authority over the Territory of the
Hostile State.

Article A2

Territory is considered occupied when it is actually placed
under the authority of the hostile army.

The occupation extends only to the territory where such author-
ity has been established and can be exercised.

Article A3

The authority of the legitimate power having in fact passed
into the hands of the occupant, the latter shall take all the
measures in his power to restore and ensure, as far as possible,
~public order and safety, while respecting, unless absolutely pre-
vented, the laws in force in the country.

Article /44

A belligerent is forbidden to force the inhabitants of terri-
tory occupied by it to furnish information about the army of the
other belligerent, or about its means of defense.

Article A5

It is forbidden to compel the inhabitants of occupled terri-
tory to swear allegiance to the hostile Power.

Article 46

Family honour and rights, the lives of persons, and private
property, as well as religilous convic (2306) tions and practice,
m1st be respected.

Private property cannot be confilscated.

Article A7

Pillage is formally forbidden.

IT -1



Article A8

If, in the territory occupied, the occupant collects the taxes,
dues, and tolls imposed for the benefit of the State, he shall do so,
as far as is possible, in accordance with the rules of assessment
end incidence in force, and shall in conseguence be bound to defray
the expenses of the administration of the occupied territory to the
same extent as the legitimate Government was so bound.

Article A9

If, in addition to the taxes mentioned in the above Article,
the occupant levies other money contributions in the occupied
territory, this shall only be for the needs of the army or of the
administration of the territory in question. '

Article 50

No general penalty, pecuniary or otherwise, shall be inflic-
ted upon the populatlon on account of the acts of individuals for
~ which they cannot be regarded as jointly and severally responsible.

ticle 51

!

|
|

No contribution shall be collected except under a written order,

and on the responsibility of a Commander-in-chief.
The collection of the said contribution shall only be effected

as far as possible in accordance with the rules of assessment and
incidence of the taxes in force.

For every contribution a rece
:3butors;?(23075:ﬁfﬂ>=“':>>- el

pt shall be given to the contri-

R I AT D e T el e Tl e B oSt
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Article 52

Reguisitions in kind and services shall not be demanded from
rmnicipalities or inhabitants except for the needs of the army of
occupation. They shall be in proportion to the resources of the
country, and of such a nature as not to involve the inhabitants in
the obligation of taking part in military operations against their
own country.

Such requisitbons and services shall only be demanded on the
authority of the commander in the locality occupied.

Contributions in kind shall as far as possible be pald for in

cash; if not, a receipt shall be given and the payment of the amount
due shall be made as soon as possible.

Article 53

4n army of occupation can only take possession of cash, funds,

and realizable securities which are strictly the property of the
State, depots of arms, : Pana sup

II - 2
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means of transport, stores and supplies, aad,



generally, all movable property belonging to the State which nay be
used for military operations,

All appliances, whether on land, at sea, or in the air, adapt-
ed for the transmission of news, or for the transport of persons
or things, exclusive of cases governed by naval law, depots of
arms, and, .generally, all kinds of munitions of war, may be seized,
even if they belong to private individuals, but must be restored
and compensation fixed when peace is made,

Article 54

Submarine cables connecting an occupled territory with a
neutral territory shall not be seized or destroyed except in the
case of absolute necessity. They must likewise be restored and
compensation fixed when peace is made. (2308)

Article 55

The occupying State shall be regarded only as administrator
and usufructuary of public buildings, real estate, forests, and
agricultural estates belonging to the hostile State, and situated
in the occupied country. t must safeguard the capital of those
properties, and administer them in accordsnce with the rules of
usufruct. :

Article 56

The property of municipalities, that of institutions dedicat-
ed to religion, charity and education, the arts and sciences,
even when State property, shall be treated as private property.
N All seizure of, destruction or willful damage done to insti-
tutions of this character, historic monuments, works of art and
science, is forbidden, and should be made the subject of legal
proceedings. (2309)
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