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SCOPE 

A study of the changed rights and obligations of the occu

pying forces, the local population, and nationals of neutral 

countries under the 11 Geneva Convention Relative to the Protection 

of Civilian Persons in Time of War of August 12, 1949.n 
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CHAPTER I 

IllTRODUCTION Ai'1D BAC1CGROUND 

1.- preliminary Con,si_d§rations 

The law of belligerent occupation is but a small seg:ient of 

that br&~ch of International Law generally referred to as the Law 

of .War. As is true of International Law in general, much of the 

Law of War has never been incorporated. in any treaty or convention 

to which the United States is signatory, but is based ~on the 

practices and usages of war which have gradually ripened into 

recognized customs with which belligerents are bound to comply.1 

There is no single document that may be referred to as the source 

of eva~ a substantial part of the Law of War. The development of 

this branch of International Law has had a long history during 

which a great many traditional and customary rules have sprung up 

and bee..~ more or less followed, to be transformed in due course 

into the -written law of nations through a system of law-makL~g 

treaties. Beginning sometime during the latter half of the nine

teenth century, international conventions representing most of the 

civilized nations of the world have been convened from time to 

ti:ne to draw up and codify thos~ rules that it can then be 

generally agreed constitute the accepted standard of conduct among 

. 1see 15 LRTWC 5, par. 1, 11Custo:ns a.."'ld Practices Accepted by
Civilized Nations Generally". Material ar1d cases cited fro::n the 
La·.:; Renorts of Trial~ of War_j2riminals,- Selected a-i--id Prepared by 
the United Nations War Crimes Commission, published by His Majesty's
Stationery· Office, London, will be cited as "LRTwcn. 
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civilized nations based upon the laws of humanity a..~d the dictates 

of the public conscience. But it would be a mistake to treat 

these treaties merely as agreements between the various signatory 

nations, since their t~ue force is based upon their derivation 

from the general consensus of the civilized nations of the world. 2 

Accordingly, before we take a closer look at the immediate topic 

with which we are to be concerned, it may help us to arrive at a 

clearer appreciation of the law of belligerent occupation to 

first consider the relationship between war itself and Inter

national Law, a..~d to consider briefly those basic forces which 

through their continuous interplay and reaction one upon the 

other shape and reshape the particulars of the Law of 1.Var. The..~, 

by taking a cursory glimpse at the historical development of the 

more important law-making treaties which are the foundations or 

the Law of War, we will be in a position to examine more closely 

the most recent post-World War II development, the four Geneva 

Conventio~s of August 12, 1949,3 and in particular the Geneva 

Convention of 1949 Relative to the Protection of Civilian Persons 

in Time of War. 

2. War and International Lavi 

War is a condition, a fact recognized by Internati,:Jnal La?I', 

and to some extent regulated by it. Although the outbreak of 

2See 15 LRTh'C~ p. xii. 
3For the text o·f these four Conventions, see Departme.nt of the 

Army Pamphlet ?Jo. 20-150, October_, 1950. ~1 thou!'.l'h these conve:i
tions have not yet been ratified oy the United States, it is u..~der-
stood this is but a question of time. 
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aroed conflicts between private citizens is proscribed by Munici

pal Law, and a violation of that prohibition will be enforced by 

the power and authority of the State, there is no central authority 

above the sovereign States of the international community able 

to enforce a similar proscription of International Lav,. In 

fact, prior to the General Treaty for the Renunciation of War, 

variously referred to as the Pact of Paris or the Kellogg-Briand 

Pact, of August 27, 1929,4 it was generally contended that the 

instivJtion of war was a legitimate means of self-help for giving 

effect to rights claimed under International Law, and contradicto

rily, a legitimate means of changing rights based on existing 

International Law where the absence of an international legisla

ture made it necessary to adapt the law to changed conditions. 

Furthermore, and quite apart from these contentions, war was 

generally recognized as a legitimate and legal means by which 

one State might seek to gain political, economic, or other adva.1-

tage over_another. War was considered a natural function of the 

State and a prerogative of uncontrolled sovereignty. As a natural 

consequence of this state of International Law, many have viewed 

war and la\v as mutually inconsistent. It is submitted that this 

view tends to place too much emphasis upon the wealmess of Inter

natio~al Law as a system of enforcrable law, and ignores that body 

of law which has arisen out of the customs and usages of war, 

including treaty and conventional rules, which the international 

community has adopted for the regulation and conduct of war. 

446 Stat. 2343. 
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However, without regard to the merits of these earlier contentions, ·· 

any theoretical objection to International Law as a true system 

of law based upon the legality of war can no longer be maintained, 

since all the civilized nations of the world by adoption of the 

Pact of Paris have renounced the legal right to resort to war 

excep~ in legitimate self-defense. 5 

3. Jhe Law of War 

a. A De!inition 

In recognition of the inability of the international 

comnrunity as presently organized to prevent resort to war, Inter

national Law accepts the outbreak of hostilities as a state of 

affairs which it nevertheless seeks to regulate in accordance with 

certain generally accepted principles. Thus, whether or no~ there 

_shall eventually be developed an effective system to enforce the 

proscription of aggressive war contained in the Pact of Paris, 

there is in existence as a definitive part of the whole body of 

International Law a body of rules a..'1d regulations usually referred 

to as the Law of War, with which belligerents have customarily, 

or by special treaty or convention, agreed to comply should war 

break out between them. 6 

b. Toe Prinrules of Humooity and Chiv-alrv 

In ancient times, and throughout the Middle Ages, 

war was viewed as a contention between the entire populations of 

52 Oppenheim International Law (7th Ed., Lauterpacht, 1952),
Secs. 52fe 52i 53 54. Hereafter, references to this treatise·1 , _, , ht S IIw1 1 be by sections, cited as 11Lauterpac , ec. _. 

Lauterpacht, Secs. 53, 54. 

4 
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the belligerent States. In time of war, every·man, woman, and 

child of the enemy could be killed or enslaved as it might please 

the captor. Prisoners of war could be killed, butchered, or of

fered as sacrifices to the gods. If spared, they were as a rule 

made slaves, and only exceptionally liberated. According to 

Lieber1 s "Instructions for the Government of Armies of the United 

States in the Field", issued in 1863; 7 · 

"The almost universal rule in remote times ·was, 
and continues to be ·with barbarous armies, that the 
private individual of the hostile country is destined 
to suffer every privation of liberty and protection, 
and every disruption of family ties. Protection was, 
and still is with uncivilized people, the exception." 

Only g:radually, and toward the end of the Middle Ages, "'.Vas the 

savage cruelty of antiquity moderated through the influence of 

Christianity and a growing concept of chivalry. Although the 

concept of war as a violent struggle between two States having as 

its purpose the overpowering of"the"eneniy justifying the use of 

whatever force and violence might be required to that end remained 

unaltered, it generally came to be recognized that_ there were 

limits, dictated by fundamental·standards of humanity, both as to 

the kinds and as to the degrees·of vio~ence that ought to be per

missible. It is now accepted as a cornerstone of the Law of War 
that the use of violence in kind or degree not required for 

military success is criminal and deserves to be punished as such. 

7ttinstructions for the Government of Armies of the United States 
In~ the !ield", Pfepared by Francis Lieber, LLD, issued as General 
Oraers 1~0. 100, ilar Department, Adjutant General's Office, April 
24, 1863, Sec. 24. Hereafter, references to these Instructions wit 
be cited by sections, as "Lieber, Sec.. ". · 

5 



The purpose of war is not hampered by showing humane considera

tion to the sick and wounded, to prisoners of war, and to non

combatants. In addition, ..as a matter of chivalry, it is now 

agreed to be a breach of honor and mutual self-respect to employ 

arms that uselessly aggravate suffering, to refuse quarter, to 

slay those in the attitude of surrender, to violate a flag of truce, 

to employ assassins, or to use other means of calculated perfidy. 8 

c. The Princinle of Ingiyidual Responsibility 

Prior to World War II, a minority of writers 

maintained that t.rie individual, having no locus standi before a...vi 

international tribunal, only States might be held responsible for 

violations of International Law. The only express provisions of 

Hague Convention No. IV of 1907, and its annexed Regulations, with 

respect to its violation were those in Article J for the payment 

by State~ of compensation, each State being responsible for the 

acts of members of its armed forces. In a developed system of .Ji 
law, the capacity of having duties is correlated to the capacity 

of having rights. But in a more primitive phase of social and 
.. 

legal evolution, we find the slave who was subject to duties but 

in large part without rights. International Law is for the most 
9part but emerging from a comparatively similar primitive stage.

However, though International Law has not proceeded very far toward 

granting direct rights to individuals, there is a growing opposi

tion to the traditional concept that only States may be the subjects 

8Lauterpacht, Secs. 57, 67. 
9Koessler, Ameri{fill Wfr C,rimes Tr1gls in ElJ.J:o:ge, 39 Georgetown 

Law Review 81, 82 1950. 
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of the law of nations. Regard.less of the incapacity of the 

individual to enforce his rights before an international tribunal, 

the war crimes trials following World War II have made 1 t abunda."'1.tly 

clear that the individual soldier or civilian is himself criminally 

responsible for a violation of the Law of War, irrespective of 

any overall responsibility of his government. In May 1953, 'When 

British and American experts.met in Cambridge, England, to con

sider revision of their respective manuals in the Law of War for 

issue to their .armed forces, there was agreement that the Law of 

War is binding not only upon States as such but also upon individ

uals, whether government officials, members of the armed forces, 

·t· 10or pri vat e ci izens. If this were not so, the restraints of the 

Law of War could not be made effective. Lord Wright of Durley, 
. 

in his Foreword to Volune 15, Law.Reports of Trials of War 

Cr~ninals, observes: 11 

"I-ought sarlier to have observed that the princi
ple of .individual responsibility has until recently
been regarded as heresy in some quarters, instead of 
being something which was obviously essential to any 
system of penal law. It has often been noted that the 
Hague Conventions do not contain any reference to person
al responsibility in respect of war crimes, but all the 
same, as was pointed out by the Supreme Court of the 
United States, offenders against the laws of war have 
been punished. The prL""l.ciple of individual responsibil
ity is a necessary condition of the establishment of a 
system of law; what the law does is to define that re
sponsibility. It is not content with the formulation 
of moral rules. It postulates personal sanctions. The 
Hague Convention, though it speaks of the responsibility
of nations to make compensation for breaches of the 

1:Report of the Cambridge Confe_!'ence on the Revision of the Law (•
of ,var, May 1953, Annex V, Point I, par. 1. 

1115 LRTWC, pp. xv-xvi. 
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"Regulations, does not mention the personal responsi
bility of those guilty of breaches, but the same answer 
applies to such an objection, and that is that the 
punishment of war criminals for breach of the rules of 
war has been recognized by the practice of nations and 
is part of the traditional law. For that, I may again
refer to the decisions or the Supreme Court of the 
United States.*>-'-* Of course, I need not observe that 
that prL"1ciple runs right through the series of trials 
which are reported in these volum.es.**"~n 

d. Toe Doctrine of Militgry Necessity 

Through the centuries, the whole course of the 

development of the Law or War has been one of constant inter

reaction between the prL'llciples of humanity and chivalry with the 

requirements of military necessity. Thus it is stated in Field 

Manual 27-10, "Rules of Land Warfare", published by the United 

States War Department in October, 1940;12 

• 11 The principle of military necessity (is a basic . 
principle of the law of war) under which, subject to 
the principles of humanity and chivalry, a belligerent
is justified L"1 applying any amount and any kind of 
force to compel the complete submission of the enemy
with the least possible expenditure of time, life, and 
money"""*"~" 

As Lieber observed in the 1863 version of this Manual: 13 

11Mili tary necessity, as understood by modern 
civilized nations, consists in the necessity of those 
measures which are indispensable for securing the ends 
of the war, and vmich are lawful according to the modern 
law and usages of war." 

Lieber also notes· at two other points that "To save the country 

is paramount to all other considerations" and "The lilore vigorously 

wars are pursued, the better it is for humanity. Sharp wars are 

i~Par. 4a, FM 27-10, 1 October 1940. 
Lieber, Sec. 14. 

8 
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"brief. nl4 ·while these principles commend themselves to the prac

tical military mind, it is through the indiscriminate application 

of the justification of military necessity that most violations 

of the law of war arise. There is an ancient German proverb, 

"Kriegsraeson geht vor Kriegsmanier" (necessity in war overrules 

the manner of warfare), long urged by many German writers as a 

valid exception to any of the laws of war whenever such a viola

tion would alone offer a meai.,s of escape from extreme peril, or 

assure success i..~ overpo~ering the enemy. The acceptance of 

this doctrine would endanger the basic foundations of the Law of 

War. This idea has been consistently rejected by most ·writers L~ 

the field. The concept had its origin in times when the Law of 

War was less definitively expressed than is the case today, when 

war was regulated, if it was re~.1l.ated at all, by mere usage and 

custom. Today, when the Law of War is to a much greater extent 

contained in treaty and convention, it is generally agreed that the 

rules and re~~lations contained in written and solemn covena..~ts 

may be overruled by military necessity only when the rule itself 

expressly so provides. 15 The various war crime tribunals following 1 

World War II have consistently adhered to this interpretation, 

holding that applicable provisions of the Hague Regulations and 

Geneva Conventions tha~ in force were framed with due regard to 

military necessity and unless qualified by express reference 

thereto were to be regarded as being enforceable without regard 

14Lieber, Secs. 5, 29. •
15Lauterpacht, Sec. 69. 

9 
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to military necessity. 16 There can be little_doubt that the 

Geneva Conventions of 1949 carried this principle_ forward. At 

the conference of British and America.~ experts at Cambridge in 

1953, referred to above, it was agreed that: 17 

"The rules of international law are superior to 
military ne~essity of even the most urgent nature ex
cept when provisions of law specifically provide.. to 
the contrary.n 

The conferees agreed that this was one of the ~o~t significa.~t 

conclusions of ~he Nurnberg and Tokyo tribuna~s. 18 .and that its 

unqualified: acceptance is of paramount import~ce µi order to 

safeguard the effectiveness of the Law of War. 

e. Toe Problem of Reprisals 

Despite this binding character of. the modern 

Law of War,_ there remains the danger, cle9:rly_ :r,eivealed in two 

World Wars,. that. through the subterfuge of repr:isals there may be 

wholesale and cynical violations. The arbitrc1r.iness with which 

either side, in .the absence of some express conventional prohibi

tion of their us.e, may resort to reprisals in response to a real 

or alleged act of illegitimate warfare usually results in a partial 

or total breakdovm in observance of the Law of War. Although a 

reckless eneoy often leaves his opponent no other means of pre

venting the repetition of barbarous outrage.,, unjust or inconsider

ate retaliation removes the belligerents rarther and farther from 

10 
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the mitigating rules of the Law of War, and by rapid steps leads 

them nearer to the internecine war of savages. In fact, the 

events of both World Wars have indicated that most acts of ille

gitimate warfare, if admitted at all, are claimed to be justified 

as measures of reprisa1. 19 Perhaps a growing recognition that 

reprisals as a means of securing legitimate v;arfare have proven 

to be self-defeating accounts for the paucity of war crimes 

trials arising out of the second World Viar concerned with illegal 

methods of conducting hostilities. 20 In perhaps the only ifilport

ant case of this character, that of the trial of Admiral Doenitz 

for the war crime of unrestricted submarine warfare, the court 

did not impose sentence upon him in view of the establishment by 

both the United States, in the Pacific, and Britain, in the 

Skagerrak, of so-called "operational zones" within which enemy 

merchant shipping was sunk on sight. 21 The recent law on reprisals 

has dealt largely with those taken against prisoners of war and 

the inhabitants of.occupied territory. Although in the Hostages 

Trial it was held that, subject to a number of conditions, the 

killing of reprisal victims or hostages in order to guarantee the 

peaceful conduct in the future of the population of occupied 

territories was legal, Article 33 of the Geneva Convention· of 

191~9 Relative to the P_rotection of Civilian Persons in Time of ~ 

22War now forbids reprisals against protected· persons. Similarly, 

19Lauterpacht, Secs. 247-250." 
2015 LR'l'WC 177, par. 9, t1The Plea of Legitimate Reprisals".
21See Nazi Conppiracy and Aggression, OR,inion and Ju~r.rment 

(1947) 138-140. - ~'-l.--

2~Se e 8 LRTWC 77-$8. 
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both the Geneva Convention of 1929 and that of 1949 dealing with 

prisoners of war prohibit reprisals against such personnel. The 

British and .American experts who met in Cambridge in 1953, of 

whoo mention has previously been made, concluded that:23 

"Reprisals should be employed only if punishment 
of the offenders and protests to the enemy have failed 
to bring an end to the enemy's unlawful conduct and 
that consideration should be given to whether, in the 
particular circumstances, strict adherence to the law 
of war may be more efficacious than reprisals in secur
ing the enemyt s compliance with law. 11 

f. The Chanszing Technology of War 

(1) The Expanding Theat§r of War 

It has been noted above that in ancient times 

war wa.s regarded as a contention between the entire populations 

of belligerent States, but that at some time following the 

Middle ·Ages, with the rise of the age of chivalry, war came to be 

regarded primarily as a contest between the armed forces of the 

belligerents. During this period, it became customary to respect 

the life, liberty, and private property of the non-combatant 

population provid.ed they remained-peaceful and unobstructive. 

During the latter part of the nineteenth century, it was -generally 

maintained on the European continent that war was a relationship 

of enmity only between States, and that the subjects of belligerent 

powers were enemies only as soldiers and not as private citizens • 

.Al though so extreme a view was never shareci by Britain and the 

United States, technological advances in the science and practice 

23Report of the C_ambridge Conference on the Revision of the Law 
of War., May 1953, Annex I, par. 24. 
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of warfare since World. War I have rendered the basis for the 

distinction obsolete. The requirements of modern war have so 

greatly expanded both the number of combatants conscripted into 

the armed forces as well as the number of non-combatants engaged 

in war production that to a considerable extent the entire 

adult population becomes engaged in the prosecution of the war. 

As a direct consequence, a belligerent State's economy is rendered 

much more vulnerable to modern measures of economic warfare, ex

posing everyone to many of the hardships and privations of war. 

In a totalitarian regime, where the lives 2nd property of every 

indivitual are.rigidly controlled by the State in both peace and 
I -

war, the distinction between a nation's armed forces and its 

civilians is largely artificia1. 24 With the development of aerial 
. 

warfare, it is now accepted as legitimate to bomb factories, 

bridges, rail lines, communications, and other resources vital to 

military operations or preparations, although far behind the lines 

of actual combat. With the arrival of the atomic age, the massive 

destructive radius of the hydrogen bomb~ and the extreme vulnera

bility of the civilian population to attack, particularly wnen in ) 

the vicinity of a legitimate military target, the distinction be

tween combatants and non-combatants has become a distinction with-

out a difference. Thus the International Committee of the Red \ 

Cross, in reporting on its activities during the Second World. War, 

points out: 25 

24Lauterpacht, Sec~ 57, 57a. •
25Report of the International Committee o:f the Red Cross, 1939-

1947, Vol. I, pp. 13-14. 
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"In the first World War it had already become .,; 
apparent that the protection which international law 
afforded civilian populations subjected to enemy occu-
pation or otherwise directly affected by acts of war 
was still wholly inadequate. The evolution in methods 
of ~arfare, the enlisting of the nations' total eco-
nomic forces in the war effort, and the excesses of 
occupation authorities during the recent War, increased 
the dangers to which civilians are exposed, by placing
them in no less peril than members of the fighting
forces at the front." 

(2) The Development of New weapons 

No doubt this increased exposure of the 

civilian populace to the direct impact of violence in war has in

tensified the current debates as to the legality of several newly 

developed weapons. Airpower, plus the impending perfection of 

guided missles for long-range delivery, increases the importance 

of clarification of the legal status of several new armaments. 

History indicates that every new weapon is initially challenged 

as a violation of the Law of War. But in the usual course of 

events, as the passage of time permits a readjustment in offensive 

and defensive armament to meet the potentialities of the new 

device, ·these fears subside. If the new weapon is accepted, it 

will begin to be discussed largely in terms of disarmament by 

politicians and in terms of tactical doctrine by the military. 

If the international community is generally convinced that its use 

involves unnecessary injury or suffering, this will be exemplified , V 
, •. 

1 
L.:· 

by the practice of States in refraining from its use. As a , . 
i . 

\... .)J,.:r- \). 
I~practica~ matter, a new weapon may also fall into such disuse not \ 

\rso rmch as a consequence of humanitarian forebearance but in 

appreciation of the consequences of retaliation. Thus President 

14 



Roosevelt announced in 1943 that gas would not be used by the 
26united States unless it was first employed by our enemies. The 

position of the united States on gas anl bacteriological warfare 

is somewhat equivocal in view of the failure of the United States 

Senate to give its advice and consent to the Geneva Protocol of 

June 17, 1925, trfor the prohibition of the use in v,ar of' asphyxi

ating, poisonous, or other gasses, and of bacteriological methods 

of warfare". Despite the lack of' conventional provisions binding 

on the United States expressly declaring them illegal, these meth

ods of warfare probably violate the customary law or war, except 

as reprisal in kind. 27 On the other hand, most of the major 

powers are virtually committed in an operational sense to the use 

of atomic weapons in any major future war. Until a practical 

ffieans of international control is devised, the use of an explosive 

atomic weapon, even though of tremendous destructive potential, 

is not for that reason alone a violation or the Law of War. It 

has been suggested, however, that an atomic device employing only 

radiation would violate the proscription of poison or poisoned 
28vreapons. Whether the blast and burn effect of an atomic , explo

sion would be illegal in a given instance would seem to depend 

upon the nature of the target and the necessity for its use. The 

use of other incendiaries by the United States in Korea, such as 

tracer runounition, flame throwers, and napalm, has been severely 

~~l Department of State Bulletin 507 (1943). 
28

SPJGW 1945/164, 11 Jan. 1945. ( YLc...-. l:+) 
Lauterpacht, Sec. 116a. , -
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criticized by the British press on the ground that they cause un

necessary suffering. 29 The United States has consistently maintained 

that such weapons may be used on targets requiring their use, but 

may not be employed in such a way as to cause unnecessary suffering. 

Thus the wanton use of tracer ammunition against personnel might 

be illegal, while its use against planes and tanks would be 

proper. As we have noted above, the doctrL~e of military necessity 

will not justify the violation of an express prohibition contained 

in the Law of War, unless the rule expressly so provides. But 

here the test itself is as to ''unnecessary sufferL"lg n. 

4. The Law of Belligerent Occupation 

a. Early Development 

Thus far, by way of backgrolL~d, we have cons~dered a 

fe'!: ge.."1.eral principles of International Lav; and the Law of War. 

But it is our particular purpose to examine the Geneva Convention 

of 1949 Relative to the Protection of Civilian Persons in Time of 

War to determine what chai.~ges have been made by it L.~ the law of 

belligerent occupation, and in particular in the rights and obliga

tions of the occupying forces, the local population, and nationals 

of neutral countries, in occupied territory. To do this, by way 

of aclditional background·, we should briefly examine the course of 

development of the law of belligerent occupation prior to 1949, a~d 

for added clarity, distinguish those situations that are closely 

akin.to belligerent occupation but not acv~ally subject to the 

same rules and regulations of the Law of War. 

29see The S~ctator, 18 July 1952, p. 89; The Times (London), 
July 1952. 
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Even though the occupation of the whole or even a part of the 

enemy's territory is to realize a most importa.Y}.t aim of war, there 

is perhaps no segment of the Law of War in which more progress has 

been made toward the uniform acceptance and application of humani

taria.Yl standards. This may be due to the simple fact that in a.ri 

occupation there is more time to consider long range objectives 

and policies, free from the immediate pressure of military necessi- ~ 

ty arising from combat conditions. Although by reason of occupa

tion of the ena~y1 s territory the Occupying Power is enabled to 

use the enemy's resources for military purposes, and he may hold • 

the enemy's territory for the time being as an effective means of 

securing peace terms to his satisfaction, enlightened appreciation 

of the sociological, economic, and polltical problems of readjust- , 

ment of the civil population to post-war conditions has led to an 

increasingly moderate concept of the proper objectives of bellig

erent occupation. 

In ancient times, enemy territory and all persons and property 

therein were considered to belong absolutely to the Occupying 

Power, and accordingly they could be disposed of as that Power • 

might see fit. General devastation was permissible, both public 

and. private property could be appropriated v,ithout compensation 

of a.-riy sort, and the inhabitants might be killed, enslaved, a.,.Y},d 

carried off into captivity. It was customary to require the entire 

populace to swear allegiance to the conqueror, and to force all 

able-bodied inhabitants to serve in his armed forces. For example, ,. 

in the Seven Years War, Frederick II of Prussia forced. thousands 

17 

http:taria.Yl


of recruits from occupied Saxony into his armies. Even before 

the outcome of a war was decided, it was considered permissible 

for the Occupying Power to cede occupied territory to a third 

state, or otherwise exercise complete sovereignty over it. Thus 

Denmark, during the Northern War in 1715, sold the occupied 

Swedish territories of Bremen and Verda1 to Hanover. As we shall 

see, under modern rules of belligerent occupation, each of these 

acts is strictly proscribed. 

During the latter half of the eighteenth century, however, 

there gradually came to be recognized a distinction between the 

temporary military occupation of territory and its real acquisi

tion through conquest and subjugation. But it was not until 1844, 

when Heffter published his treatise, "Das Europaische Volkerrecht 

der Gegenwort", that the full consequences of the acceptance of 

such a distinction were clearly delineated as a part of the theory 

and practice of the law of belligerent occupation. 30 At the end 

of the nineteenth century, at the First Hague Peace Conference in 

1899, the Hague Regulations, attached to the Convention of July 

29, 1899 With Respect to the Laws and Customs of War on Land, re

vised a_-r1d replaced by the similar provisions of the Hague Regula

tions aY111exed to the IVth Hague Convention of October 18, 1907 

Respecting the Laws a..~d customs of War on Land auopted at the Second 

Hague Peace conference in 1907, were adopted. The principles 

enacted as Section III of the Hague Regulations (Articles 42-56) -

Military Authority Over the Territory of the Hostile State, even 

30Lauterpacht, Sec. 166. 

18 



today constitute the universally accepted foundation of the modern 

law of belligerent occupation. However, World War II demonstrated. 

the inadequacy of the brief, and frequently ambiguous, text of 

the Hague Regulations to cope with the lawlessness and cruelties 

of the Axis practice of belligerent occupation. This led to the 

adoption of the Geneva convention of 1949 Relative to the Protec

tion of Civilian Persons in Time of War, to supplement, acrplify, 

a..--id make more precise the principles first contained in the Hague 

Regulations. 31 

b. Belligerent Qccu~ation Distinguished from 
.Subjugation or Congyest 

Since the major part of the remainder of this 

paper is devoted to a detailed comparison of the provisions of 

the Hague Regulations with those of the Geneva Civilians Convention,' 

to determine the extent of the changes effected by the latter in 

the law of belligerent occupation, it is appropriate at this point 

' 

' 

to do no more than indicate the fundamental principles upon ·;,rhich 

these two Conventions proceed. Thus, in the words of Lauterpacht: 32 

"T'ne principle underlying these modern rules is 
that, although the occupant in no wise acquires sover
eignty over such territory through the mere fact of 
having occupied it, he actually exercises for the time 
being military authority over it. As he thereby pre
vents the legitimate sovereign from exercising his 
authority, and claims obedience for himself from the 
inhabit~~ts, he must administer the country, not only 
in the interest of his own military advantage, but also, 
at any rate so far as possible, for the public benefit 
of the inhabitants. Thus International Law not only
gives rights to an occupant, but also imposes duties 
upon him." 

' 

~~Lauterpacht,
Lauterpacht, 

Secs. 172a, 172b. 
Sec. 166. 
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32 

n While belligerent occupation is thus essentially provisional, and 

d does not vest sovereignty in the Occupying Power, subjugation or 

conquest implies a transfer of sovereignty which generally takes 

the form of annexation and is normally effected by a treaty of 

peace. Subjugation takes place only when the armed contention 

ceases as a result of a belligerent acquiring effective possession 

of enemy territory, annihilating the forces of the enem1y, and mani

festL7.g an intention to an...'1.ex the territory - that is an intention 

to hold it permanently. Of course, belligerent occupation as such 

then ceases. However, even though the invaded sovereign is driven 

from the whole of his territory, and no matter how poor his 

prospects of expelling the invader may be, so long as he is still 

in the field and the armed contention continues, evea though it 

be by allies of the Occupied Power with the aid of only nominal 

contingents of the troops of the Occupied Power, subjugation has 
. 

' 
,.. · unot occurred. Until hostilities cease, it is unlawful for an \ .· 

Occupying Power to annex occupied territory or to create a new 

state therein.33 

c. Belligerent Occupation Distinguished from Invasion'' 
Although anything short of complete subjugation will 

not transfer sovereignty, nevertheless the Occupying Power has 

certain rights and duties with respect to occupied territory and 

its population premised upon his temporary military co~trol of the 

area. Hence it is essential to determine precisely when a given 

area is to be considered occupied. Occupation is a question of 

33JAGS Text No. 11, ttBelligerent Occupation", PP• 27-29. 
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fact. Territory is occupied when the Occupying Power 1s in fact 

exercisi...">J.g authority over the area to the exclusion of the legiti- • 
mate government. Organized resistance must have been overcome 

a..">J.d the Occupying Power must have actually established an ad.minis-
•tration over the area by taking effective measures to establish 

law and order. How the control is mah1tained is immaterial. 

On the other hand, mere invasion is not occupation, although occu-

pation may normally be preceded by invasion and may frequently 

coincide with it. Invasion is essentially a military operation 

and does not involve the establishment of an administration over 

' the area invaded. Small raiding parties or flying columns, re

connaissance detachments or patrols, moving through an area ca.."ID.ot 

be said to occupy it. In occupation, the belligerent. intends to 

remaL!"in the occupied territory and govern it. Unless sufficient 

force is present, capable of maintaining the assumed exercise of 

authority, the area is not occupied but only invaded. Conditions , 

will of course vacy with the area concerned. In the case of a 

thinly populated territory a smaller force will be required to 

occupy it tha~ in the case of a thickly populated country.34 

Although the Hague Regulations and the Geneva Civilians Convention 

would apply by their terms only to belligerent occupation, it has 

been suggested that United States policy should be to apply by ,, 

analogy those parts of these rules as may be appropriate where 

military government activities may be required to be applied even 
I\ 

34Lauterpacht, Sec. 167. 
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though invasion has not yet ripened into occupation.35 Numerous 

writers have also maintained that, as a matter of customary law, 

the rights and duties of an invader with respect to persons and 

property are generally the same except as to those duties which 

devolve upon an Occupying Power as a consequence of the establish

ment of military government.36 

d. Belligerent Occupation Distinguished from Civil 
Affairs Adm,inistration of Friendly Territory 

Finally, belligerent occupation must be distin

guished from that form of administration established in friendly 

territory in time of war whereby a foreign government, pursuant 

to a..'1. agreement with the government of the area concerned or with 

'the implied consent of that government, assumes some or all of 

the functions that would normally be prerogatives of that govern

ment. Such form of administration is lnlo\m as 11 civil affairs 

administrationu. Such administration is often established in 

areas which are freed from enemy occupation. It is required where 

the legitimate government is unable or unwilling to assume full 

responsibility for its administration. Such an administration was 

exercised during World War II b-J the British over the liberated 

French colony of Madagascar, by agreement between the United 

Kingdom and Ethiopia over portions of the latter's territory, and 

by the occupants of Austria over territory considered by them to 

be liberated on behalf of a State v.rith ·which the United States a."1.d 

~~Par. 6. 2b, F'm 27-10, proposed draft 1 March 1954. 
JAGS Text .No. 11, "Belligerent Occupationn, PP. 26-27 • 
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37other nations were never at war. Territory subject to such • 

ad.ministration is not considered to be occupied, although Hyde has 

expressed the view that the occupation of liberated territory of 

a co-belligerent or ally must be governed by the same rules that t 

apply to the belligerent occupation of enemy territory. 38 Although 

the Hague Regulations and the Geneva Civilians Convention would 

' 
I 

I
not apply to such administration by their express terms, it has 

bee..11. suggested that United States policy should be to apply the 

law of belligerent occupation by analogy as an interim measure 

until a civil affairs agreenent can be concluded wherever circu~

stances may have precluded the conclusion of' a civil affairs 

agreement with the lawful government of allied territory recovered 
I 

from e~emy occupation or other territory liberated from ene~y 
;~ 

occupation. 39 

I 
I'\ 

37see~ Rennell, British Military Administration in. Africa, 1941-41 , 
(1948) _223; Bentwi?h, a As ects o the Restorat·on of Et · onian 
Sovere1tnty, 22 British Yearbook International Law 275, 276 1945 ; CSJAGA 9497313, 1 July 1949. I\ 

I 

38se _e. 3 Inter ational aw Ch fl as Internreted and 1nnlied b_y
the United States 2d Rev. Ed.·, 1945 1909. 

39Par. 6.3A, FM 27-10, proposed draft 1 March 1954. 
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CHAPTER II 

SOURCES OF THE LAW OF WAR 

1. General 

In the preceding chapter, the writer has attempted, although 

with extreme brevity, to afford the reader a brief glimpse of the 

relationship between war and law, and beb'leen International Law 

as a ~hole and the Law of War as a definitive part thereof. The 

principle forces which through their constant L~terplay and re

action one upon the other are continuously forging and hammeri..~g 

out the Law of War have been all too superficially suggested. So 

too have we quickly examined the course of development of the law 

of belligerent occ~pation, as a segment of the Law of War, and 

attempted to distinguish certain situations which, though closely 

akin to belligerent occupation, are not expressly governed by the 

same rules and regulations of the Law of War. A more complete 
- . . . 

discussion of these matters is not appropriate within the compass 

of this paper. But aside from an indication that the Law of War 

is to be found in the unr1ritten rules established by the custom 

and usage of civilized nations, or is set forth in a series of 

law-making treaties to which most of the civilized nations of the 

world. are parties, the precise sources in which the Law of War can 

be found to be precisely stated have not yet been indicate&. The 

la,,r.fer u..11.acquainted with the field. will at first be greatly puzzled 

by the relative absence of law reports as precedents, a...vin of legis

lative acts in which the law may be found. In the Justice 1.r.lal, 
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I 

' 

the court said:4° 

"International law is not the product of statute. 
Its context is not static. Too absence from the world 
of any governmental body, authorized to enact substan
tive rules of international law has not prevented the 
progressive development of that law. Arter the man.i.,er 
of the English common law it has grown to meet the • 
exigencies of changing conditions." 

In the Hostages Trial, the court listed the six comonly accepted 

sources of International Law:41 ' 
"The sources of International Law which are usually

enumerated are (1) customs and. practices accepted by ; 
civilized nations generally, (2J treaties, conventions, 11 

and other forms of interstate agreements, (3) the decis-
ions of international tribunals, (4) the decisions of , 
national tribunals dealing ~~th international questions, 
(5) the opinions of qualified text writers, and (6) 
diplomatic papers." 

One of the most important contributions made by the campaign of 

war crime punishment following World War II has been. the creation 

of a more definitive body of preceda~t than heretofore has existed 

in the field o.f the Law of War. But since the middle of the nine

teenth century, there has been an increasing num.ber o.f internation-

al agreements, conventions, and treaties, covering an ever widening 1 

field or applicability. These treaties approximate legislative I 
1\ 

enact!Jents,· and are establishing an increa.singly more exact and 

scientific system o.f law.42 For the most part, these treaty pro-

visions are merely the formal and specific application of general 1 

principles already to be found in unwritten law·. Thus, the pre

amble to Hague Convention No. IV of 1907 states:43 

40 6 LRTWC
418 LRTWC 

34-35. 
li-9-50. 

r\ 

1:-215 LRTWC, pp. xi-xii. 
4336 Stat. 2279-80. 
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"Until a more complete code of the laws of war 
has been issued, the High Contracting Parties deem 
it expedient to declare that, in cases not included 
in the Regulations adopted by them, the i.ri..habitants 
and the belligerents remain under the protection and 
the rule of the principles of the law of nations, as 
they result from the usages established 8.I;lOng civil
ized peoples, from the lavJS of humanity, and the dic
tates of public conscience.'' 

In United Stat~ v. Von Leeb et a144 it was held that while certain 

detailed provisions of the Geneva Convention of 1929 pertaining to 

prisoners of war vrere not expressive of the unwritten international 

law, those articles dealing with the humanitarian treatment of 

prisoners of \var v,ere and as such applicable to States even though 

not signatory thereto. Similarly, a commo~ article in the four 

Geneva Conventions of 1949 provides as to denunciation and with

drawal by any party that such action: 

ftshall in no way impair the obligations which the 
Parties to the conflict shall remain bound to fulfill 
by virtue of the principles of the law of nations, as 
they result from the usages established among civil
ized peoples, from the laws of humanity and the ~ic
tates of public conscience." 

Several of these law-making treaties contain the so-called 11 general 

participation clause", such as Article 2 of Hague Convention No. 

IV of 1907~45 This type of provision provides that the Convention 

shall be binding only if all belligerents are parties. It was 

thus argued during World Vlar I that the Convention was deprived of 

bindL."'1.g force when Liberia became a belligerent in August, 1917.46 

~4~1 TWC 462, 532-5.38 (1950). Cases cited from Trials of War 
Criwl)..als before tb~ NuI_~rg Mili~ary Tripµnals 1;1-Ilder Control 
C9unc1l Law No. l.Qi, published by the Government Printing Office 
"'1 z~ be cited as II TWC" • 

36 Stat. 2290. 
See tauterpacht, Sec. 69a. 
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Both the l'Jurnberg Tribunal and the International Tribunal for 

·the Far East disregarded such objections on the ground that these 

conventions were to be regarded as merely declaratory of the 

laws and customs of war.47 The objective of reciprocity sought 

by such provisions has been more effectively provided by the 

provision of common Article 2 of the four Geneva Conva~tions of 

1949, which provides that: 

"although one of the Powers in.conflict may not be 
a party to the Cor~vention, the Powers who are parties
thereto shall remain bound by it in their mutual re
lations." 

Inasmuch as Article VI, clause 2, of the United States Constitu

tion provides that treaties are the "supreme Law of the Lanci", 

they have equal force to that of laws enacted by Congress. The 

custo:u~ry Law of War is equally a part of the municipal law of 

the United States, except as it may be contrary to a treaty, or 

a controlling executive or legislative act. The most familiar 

statema""lt of this principle is found in the language of the United 

St&tes Supreme Court in The Paguete Habana:48 

"International law is part of our law, and nmst 
be ascertained and ad.ministered by the courts of jus
tice of appropriate jurisdiction, as often as questions
of right depending upon it are duly presented for their 
determination. For this purpose, where there is no 
treaty, and no controlling executive or legislative act 
or judicial decision, resort must be had to the customs 
8.J."1d usages of civilized nations; an<l, as evidence of 
those, to the works of jurists and cormnentators, who by 
years of labor, research and experience, have made them
selves peculiarly well acquainted with the subjects of 

4?N~zi Conspir~cy anu Aggression~ Opinipn and Judgment (1947) 83; 
~ff1c1al Transcript of thsL}"_µ,dgment of the International i,·111 te.ry
Irib1mal for the Far Eas_1 (1948) 65. 

48175 U.S. 677, 700 (1900). 
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"which they treat. Such works are resorted to by
judicial tribunals, not for the speculations of their 
authors concerning what the law ought to be, but for 
trustworthy evidence of what the law really is.11 

2. A Resume of the Principal Law-Making Treaties 

a. General 

In a recent address, Dean Roscoe Pound, 1n a survey 

of the last 150 years of the development of American law, and in 

predicting the course of its future development, observed:49 

11Where today the law is torn between a system for 
a rural, agricultural, and one for an urban industrial, 
society, there may be an economically unified society 
tomorrow, just as a historically politically divined 
and racially divided world is becoming economically uni
fied.*** If I interpret the present tendency aright,
security and humanity, instead of completely supplanting 
liberty, may in a not too distant tomorrow be unified 
with it in some ideal of the end of law more inclusive 
and equal to putting order into a complex legal system: 
I hope it will not take so long for such an ideal to 
reach its final formulation as it did for the ideal which 
began in the sixteenth century to replace the medieval 
ideal taken over from antiquity. *-:H} Economic unification 
of the v:orld, which has gone on increasingly with the 
progress of science and invention, gives hope of an even
tual political unification.*""~~ The medieval ideal of a 
harmonious maintaining of the social order began to give 
way in the sixteenth century in a time of adventurous 
exploration, colonization, and individual opportunity.
The ideal which gradually supplanted it got final formu
lation at the end of the eighteenth century as the liberty
of each limited only by the like liberty of every one else 
- an ideal of the maximum of free individual self-asser
tion. -~:rn- It governed juristic thought in the nineteenth 
century, bega.D to be challenged by social philosophical 
jurists in the last decade of that century and is slowly
giving way before the service state of today. ~-*1} It has 
been suggested that the progress of science will ultimate
ly bring about a condition in which there Tiill be ample 

\./49Pound, American Law - Yesterday. Today.., Tomorrow, Harvard Law 
Record, February 1955, p. 5. 

28 



,. 

"goods of existence to meet the reasonable expecta J 

tions of everyone.-~~* But individual human expecta ,jtions and demands seem to expand vri th the square of 
the distance to which science has been able to pro J 
vide for them. As the means of assuring security 
have increased the content of the idea of security 
has grown also: From claiming security against ag
gression men have come so far as to claim security 
from frustration ~hen their ambition outruns their 
capacity." 

The slow growth of the Law of War, from a philosophy of might makes 

right and victor's justice to one at least tempered by the Christian 

pri~ciples of humanity and chivalry, is a prime example of this 

evolution of legal theory. In no other branch of the law are the 

factors of security - security from aggression, and humanity -

hunanity required of the State and its military forces in dealing 

with the rights of the individual, more dramatically struggling for 

effective expression. The rapid. advance of scientific knowledge, 

and the growth of world-wide economic unity or interdependence has 

awakened even the dullest political leadership to the economic 

chaos ~~at is the aftermath of modern war. The following resume 

of the growth and development of the principal law-making treaties 

·which c6nsti tute the modern Law of War illustrates the operation of 

these influences upon all the civilized nations of the world in the 

search for an effective means of reducing in a politically divided 

world the tragic waste of human and economic resources occasioned 

by the irresponsible conduct of hostilities. 

b. The Geneva Conveption for the A:melioratiQU 
o,! the Condition of the V!ounded and Sick in 
Arraed Forces in the Fielg 

Although there were a number of special treaties 
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between particular States as early as the seventeenth century, for 

the most part concerned with the prohibition of the killing, mutila

ting, or mistreating of the wounded, or exempting medical personnel 

from captivity, it vras not until the latter half of the nineteenth 

century that the first important general treaty was adopted tr1 any 

substantial number of the Great Powers. In 1861, one Jean Henry 

Dunant, a Swiss citizen of Geneva, published a pamphlet entitled, 

nun Souvenir de Solferino", his eyewitness account of the Battle of 

Solferino in Italy in 1859. Dunant had witnessed appalling scenes 

of bloodshed, and his booklet gives a shocking account of tte dis

tress of the wounded left to perish on the battlefield for lack of 

medical assistance. He described their sufferings v.rith such vivid 

effect that the subject forthwith became one of intense public 

interest. Dunant urged the necessity of forming permanent societies 

for the aid of the wounded, with the purpose of forming detachments 

of volunteer helpers, and suggested the adoption of an international 

co~vention for the protection of such personnel and their medical 

supplies .from attack by the use of a single recognized emblem. His 

suggestions were energetically taken up by M. Gustave Uoynier, 

President of the Societe Genevoise d1Utilite Publique, a~d General 

Dufour, Commander-in-Chief of the Swiss Army, who, together with a 

nunber of other Swiss nationals, caused an unofficial intern.ltioY1.al 

convention to be called at Geneva iii 1863. One of the principal 

consequences of this convention was the formation of the Inter

national Committee of the Red Cross, providing impetus for the 

present-day, world-v,ide Red cross r.10vement. A second consequence 
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was, that at the suggestion of this convention, the Swiss Govern

ment conv~1ed a Diplomatic Convention of European and American 

States in 1864, which resulted in the adoption of the Geneva Con.:.. 

vention for the Amelioration of the Condition of Soldiers Wounded 

in Armies in the Field of August 12, 1864. Although this Conven

tion was originally signed by only ni....-1.e States, eventually nearly 

all civilized States adhered to it. As the first important general 

treaty dealing with the Law of War, it mar~ed a most significa~t 

innovation in International Law. But as might well be expected, 

there were shortly found to be a number of imperfections and onlis

sions in it, not the least of which v:as the need to adapt its 

principles to maritime warfare. Accordingly, four years later, a 

second confere.i.,ce was held at Geneva in 1868, at which a supple.:ne:1.t- , 

ary co~vention was dra~~ up, consisti..~g of fourteen articles, in

cluding the.adaptation of the convention to maritime warfare, but 

this convention failed of ratification. Another attempt was made 

at the Brussels International Conference in 1874, but this led to 

no result. · It was not until the First Hague Peace Conference sorn9 

thirty years after the original adoption of the Geneva Convention 

that further progress was made in the codification of the law 2Ild 

customs of war. At this conference, Switzerland was again requested 

to convene a Diplo~atic Conference in Geneva to consider revision 

of the Geneva Conva~tion of 1864. A fundamer1tal revision of that 
I 

Conva~tio~ was adopted by 35 States, including all the Gr/at Powers, 

on July 6, 1906. It became apparent after World War I;tb.at further 

changes were required. to adapt the Geneva Co:nventio~'l of 1906 to 
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·conditions of modern warfare. Accordingly, a far les~ extensive 

revision of it \Vas adopted by the representatives of 47 States, 

including the United States, at a Diplomatic Conference in 

Geneva on July 27, 1929. Pursuing their time-honored nandate,. 

the International Committee of the Red Cross contL1ued to press 

for further amendment and improvement of the Convention. A re

vised text of the Geneva Convention of 1929 was drafted in 1937 

by a· com.11i ttee of international experts assembled by the_ Committee, 

and this draft was approved at the Sixteenth International Red 

Cross Conference in London in 1938. It was intended to place 

this draft on the agenda of a Diplomatic Conference that had been 

called by Switzerland for early 1940. However, this conference 

had to-be adjourned upon the outbreak of World War II •. Shortly 

after the close of hostilities; and after a series of prelimin

ary conferences of the National Red Cross Societies and meetings 

of government experts, a modification of the 1937 draft, incor

porating experience gained during six years of vmrfare on an un

precedented scale, the new Geneva Conve.'1.tion for the Amelioration 

of the Condition of the Wounded and Sick in Armed Forces in the 

Field of August 12, 1949 (hereinafter referred to as the Sick and 

Wounded Convention) was adopted by 61 States, as one of the four 

Geneva Conventions of 1949 for the Protection of Wax Victims, at 

the 1949 Diplomatic Conference in Geneva. Article 59 of that 

Conv~1tion provides that, in relations between parties thereto, 

that ConYention ·will replace the Conventions of August 22, 1864, 
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July 6, 1906, and July 27, 1929. 50 

c. The Geneva Convention fgr the Amelioration 
of the Condition of Wounded, Sick, and 
Shipvrrecked Mem,ber,s of Arm~d Forces at Sea 

As noted L-, the preceding paragraph, an attempt ·~ 

was made as early as- 1868 to adapt the provisions of the Geneva 

Convention of 1864 to maritime warfare. However, it was not until 

the First Hague Peace Conference in 1899 that Britain withdrew her 

objections, and thus paved the i~my for the adoption of a special 

convention "adapting to Maritime warfare the principles of the 

Geneva Convention". Regarded as inadequate, it was revised and 'l 

exte:ided in 1907 at the Second Hague Peace Conference, where it 

became the Xth Hague Convention of October 18, 1907, and incorpor

atea the revision of the Geneva Convffi1tion of 1864 accomplished 
I j 

at Geneva on July 6, 1906, referred to above. In its revised 

form, this Convention was duly ratified by 47 States, ir1cluding the 

United States, and it remained in force in that form until 1949. 

However, changes in methods of warfare brought about by World War 

I, a.:..id above all the f~ct that- the Geneva Convention of 1906 had 

itself been revised in-1929, made many of the provisions of the 

Xth Hague Conve..'1tion of 1907 obsolete. Thus, it was imperative 

that this Convention also be revised. The International Co:nz:iittee 

of the Red Cross equally concerned itself with the revision of 

this Convention, and a revised text was prepared and processed in 

501auterpacht, Sec. 118; Red Cross Preliminary Documents, Vol. I, 
p. 1. Material cited from Preliminary Doc1..1Jnents Subnitted BY th_g_
International Com.TJlittee of th~ Red Cross to the Commission of 
G~v,~rrJn~t"'" J~>;perts for the Stno.y of Conver1tions f'or the Protc~tio~ 
01. ,.ar V1c t,l1lS., Geneva., 1947, will be cited by volume a...""ld paP-e

0 
as 

"Red Cross Preliminary Documents". 
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the same fashion as that outlined above for its sister convention. 

The new Geneva Convention for the Amelioration of the Condition of 

Wounded, Sick, and Shipwrecked Me;n.bers of Armed Forces at Sea of 

August 12, 1949 (hereinafter referred to as the Sick and Wounded 

at Sea Convention) was adopted by 61 States, as one of the four 

Geneva conventions of 1949 for the Protection of War Victims, at 

the 1949 Diplomatic Conference in Geneva. Article 58 of that 

Convention provides that, in relations between parties thereto, 

that Convention will replace the Xth Hague Convention of October 
51

18, 1907. 

d. The G~neva Convention Relative to the 
Treatment of Prisoners of War 

During antiquity, as we have noted above, prisoners 

of war·were usually butchered or offered as sacrifices to the 

gods, and if occasionally spared were as a rule made slaves. Dur

ing the Middle Ages, prisoners of war were not as. frequently 

killed, and with the disappearance of slavery in Europe, no longer 

enslaved. However, they were usually treated as crimL~als a.~d were 

made the objects of personal revenge. They were not considered to 

be in the power of the sovereign, but in the power of the individual 

soldiers who captured them. A system of ransom grew up with a 

definite scale dependent on the rank of the individual. Grotius 

reports the ransom of a private as customarily the amount of his 

pay for one month. By the seventea~th century, prisoners of war 

were considered to be 1n the power of the sovereign, but nevertheless 

511auterpacht, Sec. 204; Red, C;r:oss Preliminarv Document..s., Vol. I, 
p. 47. 
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as late as 1780, France and England stipulated by cartel the scale 

of ransom for redemption of their officers and soldiers fron 

captivity. By the eighteenth century it ~as generally accepted 

that prisoners of war should be restrai..vied in captivi~J only to 

the extent required to prevent their return to the enemy to take 

up arw3 again, and that they should not be subjected to the type 

of in~rison..~ent usually imposed as punishment for crime. The 

Treaty of Friendship of 1785, between Prussia and the United States 

was probably the firstEgreeoent to stipulate proper treatnent for 

prlso~~rs of war, requiring confinement in a health;/ place, ~here 

they :night have exercise a.'ld be kept and fed as troops. frJ t.."-le 

ninetea~th centur; it was generally accepted that prisoners of uar 

sho~li be treated by the captor in a ma--i...'1er conparable to that 

gi vcn his OVw troops. But i.Yl 1863, me..vi the Powers ruet in Geneva 

to co~sidcr the problems of the sick and Hountied, no agree~ent 

could be reached upon any treaty stipulations as to prisoners of 

vrar. As noted above, atte~pts made in 1868 a.."ld again. in 1874 to 

deal with this problem met with no result. It was not until the 

First Hague Peace Conference in 1899 that the first general treaty 

pro·1isions dealing with prisoners of war 'Were adopted. Chapter II 

(l~ticles 4-20) of the Hague Regulations, attached to the Conven

tio:.'1 of July 29, 1899 ·V!ith Respect to the Laws and Custo!ns of War 

on La~d, revised a"ld replaced by similar provisions of the Hague 

Regulation:.1 a.'1nexed to the IVth Hague Conve:ation of' October 1$, 

l 9'J7 Respecting the Laws and Customs of \'!ar on Land au,ooted at, .. 
the Second Ilaeue Peace Conference in 1907, were the first few a.'1u 
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very general rules to be adopted. These rules rapidly proved 

inadequate during World War I. Accordingly, as early as 1920, 

the International Committee of the Red Cross undertook the prepar

ation of an extensive revision of these provisions, and at the 

same Diplomatic Conference at Geneva in 1929 which produced a 

revision of the Convention dealing with sick and wounded personnel, 

the Geneva Conva"1.tion of July 27, 1929, relative to the Treatma~t 

of Prisoners of War, was adopted by the representatives of 47 

States, including the United States. This Convention was put to 

its first real test during Vforld War II, and was found to be in

complete in some respects and to lack precision in a nu::i.ber of 

important matters. 52 At a Preliminary Conference of all National 

Red Cross Societies for the study of Conventions and Various 

Problems Relative to the Red Cross, held at Geneva in July, 1946, 

the conferees reported: 53 

"The commission set up by the Confere.."1.ce to study
the 1929 Convention first considered whether the latter 
adequately fulfilled its purpose during the recent War. 
Opinions on the subject were divided, some delegations
making reservations as to its practical value, while 
the majority considered that the Convention, in spite
of imperfections, had checked abuses and insured better 
averaa-e treatment for prisoners of war than during the 
War of 1914-1918, thus rendering invaluable service, es
pecially in Euroue. The Commission unanimously agreed,
however, that the Convention needed revision, in view 
of the experience gaLned during the second World War." 

52Lauterpacht, Sec. 125; Red Cross Preliminary Docunents, Vol. II, 
pp. i-iii. 

53nenort on th~ yrork of the Preliminary coi:ferencE; of National Red 
Cross Societies for the study of the Conventions anu of Vrrious 
f_roblems Relative to the Red Cro~, Geneva, 1947, pp. 68-69. Here
after, reference to this report will be cited as "Red Cross 
Prelim;Lnary CQD.ference Report, 1947''. 
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ht another point, and in a separate report, the Inter!lational 

Cor:imittec of the Red Cross observed: 54 
I 

\} 
i 

"During the recent War (World War II), this Con
vention, to which 47 States were signatory, regulated __ 
the situation of a very large number of Prisoners of 
War, and it may be safely said thati, in a general manner, 
it has proved extremely valuable. ~his fact becomes 
at once clear when we compare the treatment allotted to 
Prisoners of War belonging to States signatory to the 
Convention, and that of Prisoners of War whose Govern
ments had not found it possible to adhere to the said 
agreement. This in no way signifies that the absence 
of a Convention justifies ill-treatment of Prisoners of 
War *** ( sL"'lce such persons) -**-~ remain under the pro
tection and authority of the lav1 of nations, as they re
sult from the usages established &~ong civilized peoples,
from the laws of humanity and the dictates of public 
conscience. *~-I~- Nevertheless, it may be said in a general 
manner that the ill-treatment of very many Prisoners of 
War was due, not to the Convention itself, but to its 
non-application." 

Pernaps the main fault found with the Geneva Convention of 1929 

relative to Prisoners of War was the vagueness and general!ty of 

many of its provisions. It was felt that the provisions of future 

Conventions should be made more precise, vagueness L"1 wordi.."1.g 

having led to the most varied and arbitrary interpretations. With 

this in raind, as early as February, 1945, and before the conclusion 

of World War II, the International Committee of the Red Cross 

advised all Governments and National Red Cross Societies that it 

was L"1itiating action to assemble and centralize preliminary data 

accUL~~lated by it durL"'lg World War II with a view to the revision 

of this Convention and various other treaties and agree~ents 

relative to the protection of war victims, and that it intended 

to co~vene in Geneva a series of meetings of those experts whose 

54Red Cross Prelim.inary Document§., Vol. II, p. i. 
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experience would be invaluable in revising these Conventions. 

· :MeetL1gs of persons ·who had been members of the Mixed Medical 

Commissions under Articles 68-74 of the 1929 Convention, and of 

those officials of States vJhich had either detained large numbers 

of Prisoners of War and Civilian Internees, or had large numbers 

of their nationals held in captivity, were held in Geneva in 1947. 

The resultant revised draft was approved at the XVIIth International 

Red Cross Conference at Stockholm in August, 1948, and with some 

further modification, the new Geneva Convention Relative to the 

Treatment of Prisoners of War of August 12, 1949 (hereinafter re

ferred to as The Prisoners of War Convention) was adopted by 61 

States, as one of the four Geneva Conv·entions of 1949 for the 

Protection of War Victims, at the 1949 Diplomatic Conference in 

Geneva. Article 134 of that Convention provides that, in ~elations 

between parties thereto, that Convention will replace the Geneva 

Convention of July 27, 1929, relative to the Treatment of Prisoners 

of Vlar. Article 135 of that Convention provides that, in relati0ns 

between parties thereto who are also bound by the Hague Convention 

Respecting the Laws and customs of War on Land, whether that of 

July 29, 1899, or that of October 18, 1907, the 1949 Convention 

shall be considered complementary to Chapter II of the Hague 

Regulations. A similar provision was contained in Article 89 of 

the 1929 Convention. With the exception of Articles 10 through 12 

of the Hague Regulations, which related to release on parole, the 

1929 Conve1tion incorporated all of the Articles of the Hague 

Regulations to be fonnd in Chapter II. Article 21 of the 1949 
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Convention actually replaces Articles 10 through 12 of the Hague 

Regulations, with the exception of that pa.rt of Article 12 which 

provi6es that a prisoner released on parole who is subsequently 

captured bearing arcs forfeits his right to be treated as a prisoner 

of war. Article 21 of the 1949 Convention merely imposes an ob

ligation of honor on the parolee and a duty upon the State neither 
( \ 

to require nor to accept service incompatible \7i th the parole. \\ 
'\i'.e. Conventions Concerning the Conduct of 

Hostilities 

Thus far we have sketched briefly the historical 

background of three of the four Geneva Conventions of 1949 for the 

Protection of Vlar Victims, two of which deal with the protection 

of vrounded, sick, and shipwrecked members of armed forces, and the 

thi~d ~~th prisoners of war. Before proceeding to an examination 

of the fourth of these Conventions, that dealing with the protec

tion of civilians, in order to complete an orderly and chrono

logical presentation of all of the principal law-making treaties 

concerning the La\v of Vlar, and because the Civilia."1.s Convention 

is the most recent development, with at least a..part of its pre

cedents to be found in earlier treaties we have not yet discussed, 

we must first glance briefly at several earlier treaties that deal 

primarily ·with the conduct of hostilities. We have seen that the 

Great Powers v.-ere not prepared in 18611-,' 1868, or 1874, to consider 

any general codification of the Law of War. However, as early as 

April 21:,,, 1863, by General Orders 100, the United. States Army pub

lished a sli!:l pamphlet entitled TTinstructions for the Government 
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of Armies of the United States in the Field", for use in connection 

with the prosecution of the Civil War. This r~anual, ·which is the 

predecessor of Field Manual 27-10, "Rules of Land Warfare", was 

prepared by Professor Francis Lieber of' the Columbia College of 

New York, and represented the first endeavor to codify the laws 

of vmr. rt is consid.ered even today to be of great value and im

porta~ce. Although it was not until the First Hague Peace Confer

ence in 1899, more than 30 years later, that any general treaty 

on the subject v:as adopted, many of the provisions of the Hague 

Conve1tion of 1899, and the IVth Hague Convention of 1907, can be 

traced. directly to Lieber's pamphlet. 55 Perhaps the only signifi

cant general treaty dealing with the conduct of hostilities prior 

to 1899 was the Declaration of St. Petersburg of December 11, 1868, 

to which the United States was not signatory, by which seventeen 

States renounced the use of explosive or incendiary projectiles of 

56a weight of less than 400 gra.'1ls, or 14 ounces. There vrere two 

decle.rations adopted at the First Hague Peace Conference in 1899, 

to t1hich the United States was not a party. The first of these 

concerned the use of dum-du.m bullets, an innovation first con

ceived by the British involving the use of a bullet with a h~rd 

jacket not quite covering the core so that the bullet expanded on 

impact. The second renounced the use of projectiles the sole 

object of which is the diffusion of asphyxiating or deleterious 

gasses. It would appear, however, that the first is v.rithin the 

~lLauterpacht, eec. 68. 
Ibid. 
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prohibition of Article 23(e) of the Hague Regulations, pertaining 

to unnecessary suffering,. and the second within the prohibition 

of Article 23(a), pertaining to the use of poison or poison 

weapons.57 The United States did adhere to another Declaration 

of the First Hague Peace Conference, prohibiting for a period of 

five years the launching of projectiles or explosives from balloons 

or other kinds of aircraft. This Declaration was renewed by the 

XIVth Hague Convention of 1907, and extended up to the close of 

a third Hague peace Conference, which due to the outbreak of World 

\7ar I vms never held. Hov,ever, of the 27 nations that signed it, 

only the United States and Britain, and one or two others, had 

ratified it by the outbreak of World War I, and accordingly its 

provisions were not binding during that v.rar and V:ere not observed. 58 

A commission ,·ms appointed a: the Washington Conference of 1922 on 

the Limitation of Armaments, attended by the United States, Great 

Britain, France, Italy, and Japan, to prepare a Code of Air War

fare Rules to regulate the use of aircraft against armed forces, 

maritime commerce, and military objectives, and to protect the 

civilian population from the dangers of indiscriminate bombing. 

The Commission produced a set of' rules in 1923, but they were never 

ratified. As a consequence, there is today no definitive treaty 

governing the use of airpower, except Article 25 of the Hague Regu

lations, prohibiting attack or bombardment 12:L v,hatever means of 

undefended tovms, villages, dwellings, or buildings, and. the 

57Lauterpacht, Secs. 112, 113. 
58Lauterpacht, Sec. 114. 

41 

http:weapons.57


analogous provisions of the IXth Hague Convention of 1907 as to 

naval bombardment. 59 

The most significant achievement of the First Hague Peace 

Conference of 1899 was the adoption of the Convention With Respect 

to the Laws and Customs of War on Land of July 29, 1899, as re

vised by the IVth Hague Convention of October 18, 1907, including 

the Hague Regulations- annexed thereto. 60 We have already noted 

that Chapter II (Articles 4-20) of these regulations were the 

earliest source of general conventional law on the treatment of 

prisoners of war. We shall see that the Geneva Convention of 1949 

Relative to the Protection of Civilian Persons in Time of War, 

discussed below, is supplementary to Section II, 11Hostilities 11 

(Articles 22-41) and Section III, "Military Authority over the 

Territory of the Hostile State11 (Articles 42-56) of the Hague 

Regulations. Although the Civilians Convention generally replaces 

a considerable part of Section III of the Hague Regulations, 

Section II, which is primariJy concerned with the conduct of hostil

ities, remains fairly intact as the most important source today of 

this part of the Law of War. The so-called Roerich Pact, to which 

only the United States and a number of the other American Repub- ,./ 

lies are parties, adopted in April, 1935, does supplement those 

provisions of the Hague Regulations concerning the protection of 

569Lauterpacht Sec. 214g, 214b.
036 Stat. 2277-2309. ~·or convenience, hereafter, the IVth Hague

Convention of 1907 and the Regulations attached thereto are re-
f erred to as the "Hague Regulations". Because frequent reference 
to Section III of the Hague Regulations is mane throughout this 
paper, that portion of the Hague Regulations is attached hereto as 
.Annex II. 
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61artistic and scientific institutions, and historic monuments. 

With this exception, the current source of conventional law per

taining to the conduct of hostilities in land warfare is almost 

exclusively confined to Section II of the Hague Regulations. 

At the Second Hague Peace Conference in 1907, in addition to 

the revision of earlier treaties which we have already discussed, 

there were also adopted a number of conventions dealing with 

maritime warfare, neutrality, and the commencement of hostili

ties. 62 In the first group are the VIth Hague Convention of 1907, 

relative to the Stntus of Enemy .Merchant Ships at the Outbrealc 

of Hostilities; the VIIth, relative to the conversion of Merchant 

Ships into Warships; the VIIIth, relative to the Laying of Auto

matic Submarine contact Mines; the IXth, relative to Naval Bombard

ment; the XIth, rel~tive to certain Restrictions on the Exercise 

of the Right of Capture in Maritime War; and the XIIth, relative 

to the Creation of an Interna.tional Prize Court. The United States 

did not adhere to the VIth, VIIth, and XIIth Hague Conventions of 

1907. As can be seen from their titles, these conventions are 

concerned for the most part with sea warfare, and are analogous 

to the Hague Regulations as they deal with vrarfare on land._... 

The Vth and XIIIth Hague Conventions of 1907 concern, respect

ively, the Rights and Duties of Neutral Powers and Persons in Case 

of War on Lllld, and in Case of Naval War. While a protracted. dis

cussion of the problems of neutrality would have no place in this 

611.9 Stat. 3267. 
62see generally, 36 Stat. 2259 et gg. for those treaties in this 

series to v:hich the United States was signatory. 
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paper, suffice it to say that the doctrine of absolute neutrality
. . , 
stemming from the historic and absolute right of the State to 

resort to war, has been drastically weakened. by the General Treaty 

for the Renunciation of War of August 27, 1929, d.iscussed above. 

By that treaty, all the civilized nations of the world. have re

nounced the legal right to resort to war except in legitimate self

defense, and. by Articles 2(5) and 25, as well as Chapter VII, of 

the Charter of the United Nations no Member of the United Nations 

is entitled at its discretion to remain neutral in a war in which 

the Security council has found a particular State guilty of a 

breach of the peace or an act of aggression and has called upon 

the Member State to declare war on the aggressor State or take 

military action indistinguishable from war. Consequently, in view 

of these obligations, it would appear that the Vth and XIIIth 

Hague Conventions of 1907 are, at least in theory, inoperative. 63 

In this latter connection, it is also worth noting that the 

provisions of the IIId Hague Convention of 1907 relative to the 

0pe.11ing of Hostilities is equally inoperative as between members 

of the United Nations. The provisions of this convention as to 

the requirement for an ultimatum, and the necessity for a declara

tion of war, cannot be complied with properly if it is unlawful for 

a Member of the United Nations to threaten another State with the 

use of force. In the event of an armed attack, there would be 

no need for an ultimatum in the exercise of the paramount right of 

legitimate self-defense.64 

~~Lauterpacht, Sec. 292d et seq.
Lauterpacht, Sec. 95a. -
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CHAPTER III 

HISTORY OF THE DEVELOPMENT OF THE GENEVA CONVENTION 
RELATIVE TO THE PROTECTION OF CIVILIAN PERSONS 

IN TIME OF WAR . 

1 • .In.troduct1on 

In the first chapter we briefly considered the relationship 

between war and international law and those basic forces which 

shape the particulars of the law of war, including some of the 

characteristics of belligerent occupation which distinguish it 

from invasion, from subjugation or conquest, and from the govern

ment of friendly territory subject to civil affairs administration. 

In the second chapter the sources from Tuhich the Law of War is 

derived were indicated, followed by a brief resume of the growth 

and development of the principal law-making treaties which consti

tute the modern Law of War. However, inasmuch as it is the 

purpose of this paper to examine the changes made in the rights 

and obligations of the occupying forces, the local population, and 

nationals of neutral countries by the Geneva Convention Relative 

to the Protection of Civilian Persons in Time of War, a discussion· 

of the history of the development of that Convention was omitted 

from the preceding chapter in order to devote the pres~,t chapter 

to a more detailed account. 

At the outset it is important to appreciate that the Geneva 

Convention Relative to the Protection of Civilian Persons in Time 

of War is in reality two conventions in one. The Civilians 
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Convention is divided into four parts, Parts I and IV containin~ 
t:> 

a number of articles common to all four of the Geneva Conventions 

of 1949. Parts II and III, however, are quite separate anu dis

tinct from one another, cover different categories of persons, and 

owe their development to different historical precedents. Part II_ 

General Protection of Populations Against Certain Consequences of 

War, on the one hand, is applicable to the whole of the populations 

of the countries in conflict, is concerned with tre protection of 

sick and wounded non-combatants, the protection of civilian hos

pitals, and the establishment of safety zones. Because of its 

subject matter, part II is closely related to and in part derived 

from the Geneva Convention for the Amelioration of the Condition 

of the \l;ounded and Sick in Armed Forces in the Field. Part III -

Status and Treatment of Protected Persons, on the other hand, is 

not concerned with the entire populations of the countries in 

conflict but with the protection of those civilians \'rho find them

selves in time of conflict or occupation in the hands of a Party 

to the conflict of which they are not nationals. Accordingly, 

the great bulk of Part III is closely related to and in part de

rived from the Geneva Convention Relative to the Treatment of 

Prisoners of War. Because of these differences it has been more 

convenient to trace the historical development of these two main 

divisions of the Convention separately even though it is frequent

ly apparent that problems considered under one heading have had 

a significant influence on provisions also found under the other. 
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,,, 
,_.2. The Historical Rackground of Part II 

a. Protection from Bombardment 

As we hnve seen, the XIVth Hague Convention of 

1907, prohibiting the launching of projectiles or explosives from 

balloons or other kinds of aircraft, was not ratified in time to 

be effective during World War I, and accordingly its provisions 

were not binding during that war and were not observed. However, 

Article 25 of the Hague Regulations, prohibiting attack or bombard

ment by ·whatever means of undefended towns, villages, dwellings, 

or buildings and the analogous provisions of the IXth Hague Con

vention of 1907 as to naval bombardment, were adopted with the 

int~~tion of protecting civilian populations outside the fighting 

zone against bombard.men t of all kinds. This introduced for the 

first time a new discriminative standard, that of the "military 

objective", into the Law of War. In all armed conflicts there

after belligerents have relied on this principle to justify 

boobardments alleged to violate the law of war, disputes turning 

not on the question of the legality of bombing ~ilitary objectives 

but on what kind of target constitutes such an objective. We have 

seen that the Washington Conference of 1922 on the Limitation of' 

Armanents, and the Commission appointed by it to prepare a Code 

of Air Warfare Rules, failed to produce a draft which the Powers 

were willing to ratify. An International Com.mission of Experts, 

conva!ed by the International Committee of the Red Cross, first 

in Brussels in 1928, and later in Rome in 1929, concluded that 

adeq_uc.te protection could. not be achieved by any technical approach 
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to the problem. A Commission of Legal Experts, convened on the 

recommendation of the Fourteenth International Red cross Confer

ence of 1930, concluded that only the total prohibition.of bom

bardment from the air would insure effective protection of civil 

populations. However, the League of Nations, to whom the problem 

was presented in 1931 in connection with its deliberations on the 

reduction and limitation of armaments, was unable to reach an 

effective agreement. Losing hope of inducing Governments to agree 

to the total prohibition of air warfare, the International Commit-
,., /'. 

tee of the Red Cd:vss turned its attention to the securing ofij \ 
agreements for the establishment of hospital U.."'1.d security locali-

ties and zones limited to the. protection of the sick 2nd wounded, 

. defenseless women, children, and the aged. 65 

During \'lorld War II, in response to appeals from the Inter

national Committee of the Red cross, both sides issued public 

statements and pronouncements condemning the bombardment of civil 

populations. Each side announced that it would respect the princi

ples of the Law of War proscribing the infliction of unnecessary 

suffering on civil populations, "subject to reciprocity". Each 

protested infringements by the other, and justified the mounting 

intensity of air bombardment as a matter of reprisal. The last 

two years of World War II reached a degree of intensity never 

knovm before and at last became "total ·war". Recourse of syste

matic bombardment from the air, and later to such new weapons as 

65Report of the International Co~mittee of the Re6 Cross, 1939-
1947, Vol. I, pp. 681-685. 
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V-I and V-II rockets and the atomic bomb, brought about fundamental 

changes in the modern concept of warfare, both as a matter of 

tactics and as a matter of law. 66 

b. Hospital Localities and Security Zones 

.Jean Henry Dtmant, to whom we have referred above 

as the founder of the Red Cross movement, first suggested the 

creation of hospital and security zones nearly a century ago. 

During the Franco-Prussian War of 1870-71, he proposed to the 

Empress Eugenie the neutralization of certain towns and zones for 

the accorr:rnodation of the sick and wounded of the armed forces, and 

for non-combatant civilians, old people, and children. During the 

Comr2u..~e rising in 1871, he endeavored to find some means of pro

tecti..TJ.g v;omen and children resident in Paris from the consequences 

of bombardment by Government troops, and from the explosions and 

iires pla.."'lned by the commune. In 1929, General Georges Saint

Paul of the French Army Medical Corps published a plan to insure 

better protection in war-time for children, expectant end nursing 

mothers, old persons, sick people and invalids, by establishing 

"'ll;bite Zones" away from large population centers. This led to 

the formation at Geneva in 1931 of the Association des Lieux de 
~ 

Geneve, for the purpose of implementing this plan. In 1934, as 

the result of a recommendation of the Seventh Congress of Militacy 

Med.icine and Pharmacy, a Commission of J.~edical and Legal Experts 

met L."1. 11onaco 1.,here they prepared a draft convention for hospital 

66Report of the In~ernational Connittee of tne ReQ.~t.Q.~, 1939-
1947, Vol. I, pp. 685-688. 
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towns a...'1d localities for sicl-c and wounded members of the armed 

forces, and security towns for certain classes of the civil popula

tion. Although this led to no practical result, after a series 

of international meetings, a commission of Medical and Legal 

Experts, convened on the recommendation of the Sixteenth Inter

national Red Cross Conference of 1938, after consideration of the 

Monaco draft, &'1 earlier draft prepared by a similar coill!!lission 

in 1936, and two new drafts submitted by the Yugoslav and Rumanian 

Red cross Societies, produced a 11Draft Convention for the Insti

t',.l.tion of Hospital Localities &'1.d Zones In Time of Warn, usually 

referred to as the u1933 Draft 11 • This draft ·was to have been pre

sented. to the 19.40 Diplomatic Conference in Geneva, but that 

Confereace was adjourned due to the outbrealr of World War II. 67 

The Inte~national Cor:1.~ittee of the Red Cross made a number of 

attempts throughout the vmr to implement this draft, but although 

most responses were favorable in principle, the Allied Powers felt 

that it would be difficult to determine security zones in Germany 

which would not contribute in some way to that country's v:ar 

effort, or through which would not run a lL~e of com.'11UI1ication 

constituting a potential military objective. The United States 

further pointed out that the use by Gernany of flying and rocket 

bombs, v1hich cannot be given precise aim, t1ould. deprive tne Allied 

68Pov·iers of reciprocal advantages. Hovrnver, although World \'i'ar II 

67Re•)ort of the Inten1.ational Committee of the Reel Cross, 19.39-
1947, Vol. I, !lp. 692-695; Red. Cross £,relim:iJ1arv Docume~ts, Vol. 
III pp. 42-43:68Renort of the 6nten1c1.tio:1.al Co:m.'Illt.tee of thEl.....E~<LQ.rQ.s_~, 19J9-
194T," Vol. I, pp. 99-700. 
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was ''total 11 , owing less to humane considerations than to politi

cal or military measures in particular cases, such cities as 

Athens, Rome, and Paris were declared "open towns", in accord.a.nee 

with accepted traditions of land warfare where no resistance is 

offered to an invading army, no fortifications are built, and no 

armed forces are in occupation. 69 The neutralization of the 

Belsen concentration camp area by agreement between British a.."'1.d 

German forces shortly before capture by the British is perhaps 

the only example of the creation of a neutral zone in World 'l!!ar 

II.70 

c. Protection o~ Civilian Hosnitals 

Long before World War II, the inadequacy of exist

ing conventional law_ for the protection of civilian hospitals had 

been a matter of concern. The Geneva Convention for the Ameliora

tion of the Condition of the Wounded and Sick in Armed Forces in 

the Field. did not cover civilian hospitals and hence these insti

tutions were not entitled to display the emblem of the Red Cross. 

Article 27 of the Hague Regulations, and the analogous provisions 

of Article 5 of the IXth Hague Convention, require, in sieges 

and bombardma~ts that all necessary steps be taken to spare such 

hospitals, .2:.§. far l!.§. gossible, and call for their marking by a 

distinctive and visible sign. However, no standard emblem was 

ever adopted. In 1943, the Government of Ceylon adopted a red 

square in the center of a white one, anri in 1945, Germany, Northern 

69Renort of the International Com.rnittee of the Red. Cr,oss, 1939-
1947, Vol. I, pp. 703-704. 

70In re Kramer et al (1945), 2 LRTWC 9 (1947). 
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Italy, and Slovakia adopted a red square in a white circle. How

ever, this did not afford the staffs and equi~ment of such civil

ian hospitals the sarne privileges and immunities granted to those 

of military hospitals, nor were patients undergoing treatment pro

tected from expulsion. Several States militarized their hospitals 

to bring them vd thin the protection of the Geneva Convention, but 

this necessitated their use, at least in part, for the sick and 

wounded of the armed forces even where civilian facilities were 

inadequate. Of course, Article 56 of the Hague Regulations, pro

vided some protection during occupation from the confiscation, 

seizure, destruction, or willful damage to such institutions, by 

requiring that they be treated as private rather than public 

property, but this did not protect their supplies from requisi

tion. 7i 

d. Special Measures for the protection of Children 

The question of child protection has also long 

been a problem of special concern to the Red Cross and to such 

organizations as the International Union for the Protection of 

Children. As early as 1938, a joint Commission of these two 

agencies prepared a draft convention on this subject. In its re

port to the Com,.~ission of Government Experts convened by it in 
721947, the International Co:mi.~ittee of the Red Cross declared: 

"The trai:ric experience of the war has emphasized
the need of t~eaty stipulations for the protection of 

71Report of the International Committee of the Ren_ Cross, 1939-1947, 
Vol. I np 708-709· Red Cross Preliminary Documents, Vol. I, PP• 79-82• 

72 ' ~ • ' 
Red Cross Erelimin~ry Documents, Vol. III, P· 45. 
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"children. Tens of thousands of children were separ
ated from their parents, or were deported, forced to 
do compulsory work, enrolled in armed forces, and 
taken_prisoner~_of war. This state of affairs is 
particularly distressing, for a child is not a respons
ible being and clearly 'neutral', owing to its years.
Further, the child is the adult of tomorrow, who may
have to suffer the physical and moral consequences of 
a youth blasted by the horrors of war." 

After World War II, both the Bolivian Red cross and the 

Bulgarian Red Cross prepared drafts concerning the protection of 

children in war-time. In view of the experience of World War II, 

it was urged that, in addition to the establishment of safety 

zones, consideration also be given to treaty stipulation afford

ing special protection to children under fourteen, expectant 

mothers, and women with children under four, without regard to 

nationality, race or creed. Children, it was recommended, should 
. 

be exer:1pt from e..virollment in the armed forces, should not be 

treated as enemies or interned, should be free from all penalties, 

reprisals, or prosecution, given priority accommodations, food, 

and. r:-;edical attendance, and special facilities should be provided 

for the care and education of orphans, waifs, and strays. 73 

e. Suecial Measures for the Protection of Women 

Article 46 of the Hague Regulations requires re

spect for rtfamily honor and rights, the lives of persons, and 

private property, as well as religious convictions and practice." 

But the experience of World War II indicated the need for more 

precise stipulations respecting the dignity and decency of i:::omen. 

A.s the International Comr.1i ttee of the Red Cross reported: 74 

73Red Cross Preliminary Docu~ents, Vol. III, pp. 45-46. 
74Ibid, p. 47. 
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"Countless vmmen of all ages, and. even small 
gir~s were the victims of. t1?-e most ab~rninable outrages
during the war. In occupieu territories, very many 
cases of rape occurred, and unheard of brutaliti'es 
were perpetrated, sometimes accompanied by mutilations. 
~~* Thousands of women were placed in disorderly houses 
against their will, or were obliged to submit to the 
troops. When contaminated they were cast out, or sent 
to concentration camps or prison hospitals. tt 

Accordingly, it was recomr:i.ended that the new Convention for 

the protection of civiliru1s contain stipulations prescribing un

conditional respect, irrespective of nationality, race, creed, 

age, or social standing, for the honor, dignity, and decency of 

women under all circumstances. 

f. Family Correspondence 

From the moment war breaks out, all postal cormnuni

cations between. enemy countries are broken off, and thousands of 

people are without neY,!S of one another. Despite the absence of 

any provision in international lm\r, during \~orld War II the 

Intern2.tional Cammittee of the Red Cross set up a tiCivilian 

Messages Departme..-rit" within the framework of the Central Prisoner 

of War Agency created under the Geneva Convention Relative to the 

Treatment of Prisoners of War. Drav:ing on its experience during 

the Spanish Civil Wa.r, the International Committee of the Red 

Cross devised a print ea. form bearing a tvre:1.ty-five v:ord written 

message for the trar1smission of nev:s of strictly family interest. 

A "Civilian Message Scher:ietr was eventually developed that r:as 

universally adopted by the belligerents during World War II. The 

trw1smi ttal and censorship of these r:essages in both directions 

The nracticalY:as r.ccomplished through Red Cross charmels. ... 
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problems ,.-,ere even nore di:ficult where messages needed to be 

tra..'1.sni t ted. between civilians in occupied and Ui."1.occupied areas 

of the sa:ne origL~al country. Considerable difficulties of a 

f:i:!.1ancial nature arose as the e..---itire oper~.tion was subjected to 

posttl charges. Nevertheless, more tho..i."'1. t\7enty-four million of 

these messages ·were processed during the ..::ar. Based on this ex

perience, the International Committee of the Red cross strongly 

u!:"ged. that the right of corresponder1ce b eti::een me:J.bers of fmnilies 

separsted. by the events of v:ar be recognized. by treaty, that free 

post&l facilities be granted for such messages, a.~d that certain 

priorities in transmission and censoring be stipulated. 75 

g. Disnlacen Families 

A related problem &lso arose during t't"orld War II, 

th2. t o~ the displaced. or dispersed. family. Freq_uently·, the 

eve::.""!.ts of ·;"ar forced large numbers of people to leave their 

usuci.l resid.ence for unlmown destinations. The disruption conse-

c;.ue:i t upon being torn from· their homes 211.d the breaking up of 

fa.-::ilies v:as greatly aggravated by the impossi:bility of corres

pond::..ng ,;i th each other for months and. eve.."'1. years. Dispersal. 

:-:as ~1ot alo.:'.).e the consequence of deportation, evacuatio:i, or 

e:r.cigr2 ti':):i, but even occurred ·:Ii thin the bou.'Yldaries of the original 

st2.t3, as in the case of occupied a:n.d un.occupied Fr~.n.ce. Thousa..'1.dS 

of refugees were forced b:,r the events of war to ab~nd.on their 

hones G...'1.d members of the same fa:nily v:ere compelled to separate 

E...'1c. ta}:e flight i::1 different d.ir2ctions. By April, 1944, the 

75Reo, Cross ,E.reliminary Documents, Vol. III, pp. 27-28. 
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.International CoITu~ittee of the ReQ Cross estimated there uere 

more tha..ri forty million of such displaced persons. In coopera-

tion VTith national tracing and L.--i.formation bureaus of all states, 

the International cor:rrnittee of the Red Cross began in JanuarJ, 

1944, to assemble a card-iI1dex file of· the names a..--i.d ad.dresses 

of all persons inquiring for a me~ber of their femily. These 

were set up on nnispersed Family Cardsn, distributed throughout 

the world. When filled out,· these were cross-matched in the files 

maintained at Geneva and the link thus reestablished. Free postage 

was granted. for this operation, and. the fu.--i.ction t,as ultimately 

taken over b~r UNRRA toward the end of 1945. In the light of this 

experience, the International Co~nittee of the Red Cross recom

mended that any new convention for the benefit of civilians con

tai.11 stipulations authorizing national and i.-riternational orga.'1.iza

tions to engage in this activity in belligerent territory and. 

occupied territory to maintain or reestablish links between members 

of fa:iilies dispersed by v:ar. 76 

h. Extension of the Gene\Ta Convention +'or the 
Amelioration of the Condition of the Wounded. 
and Sick in Armed Forces in the Field to 
Civilian Sick and ~vounded 

Both the Committee of International Experts, as

se:1bled by the International Co.CTnittee of the Red Cross in 1937 

to prep&re a reviseQ drQft of the Geneva convention for the 

Araelioration of the Condition of the Wm.mded and Sick in Arcieci 

Forces in the Field., &nd the Sixteenth Internation&l Red Cross 

76Reo, Cross Preli:ni.--i.arv Documents, Vol. III, PP· 4g-49. 
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Conference in London in 1938, unanimously recom.~ended that the 

benefits of that Convention be extended to sick and wormded 

civilia."'1.s. They pointed out that by reason of the development 

of aerial warfare the whole of the belligerent territory is ex

posed to hostile action, and consequently not only civilians in 

the combat zone, but the entire civil population is as much 

liable to sustain casualties as personnel of the armed forces. 

How,aver, there was considerable lack of unanimity as to the best 

method for acco~plishing this result. There was under considera

tion at that time the so-called "Tokyo Draftn, discussed below, 

intended to deal with the probler:is of civilians of enetily nation.

ali ty in the territory of the belligerent, the 111938 Draftn, re

ferred to above, concerning the creation of hospital localities 
. 

and safety zones, as well as the question of extending the Con-

vention to civilian hospitals. One group recommended the estab

lishrnent of a separate convention for civilians with a separate 

chapter on sick and wotmded civilians • .Another group recommended 

full extensio~ to civilians, at the same time recognizing t~at, 

by thus outstepping the traditional domain of that Convention, the 

risk of increased abuse or non-application of the Convention in 

its enlarged field of activity might result, compromising the 

prestige of the Convention and its emblem. A third group recom

rnencled partial extension only to civilia11.s v1ho were actually 

wound.ed as the result of acts of war, and to medical personnel 

and equip~ent att~"'1.6in0 them, leaving the protection of hospitals 

and ;ned.ical personnel and equipment used for other sick civilians 
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to a separate Conve.--i tion and. a distinctly separate set ar ciistinguish

ing emblems. No resolution of th~ question was reached prior to 

World War II. In 1946, at the Preliminary Conference of National 

Red cross Societies in Geneva, when the problem was again con

sidered, the proposal to amalgamate these provisions into one 

convention, even to includL.'1.g the Xth Hague Convention of 1907 

concerning sick, wounded, and shipv.Tecked members of armed forces 

. " . 1 t 77 H .at sea, was enuorseu m genera erms. owever, the followL'1g 

Conference of Government Experts, v.nich met in Geneva in 1947, a.id 

not accept this recommendation, feeling that it would be prefer

able to deal v1ith this problem in a separate convention for civil

ians.78 Relucta.r1tly bovdng to this mandate, the International 

Con~ittee of the Red Cross prepared a draft of a proposed Part II 

- General Protection of Populations Against Certain Consequences 

of War, for inclusion in a separate civilians convention, emboc.y

ing each of the lessons learned from the experiences of World 

War II discussed. above, and drawing freely upon appropriate articles 

taken from the Siclc and Wounded. Conve.'1tion. This draft vras sub-
·-

mitted to the Seventeenth International Bed Cross Conference in 

Stockholm in 1948, where it was approved vn.th a number of modifi

cations. This becane the "Stockholm Draft", to 1vhich repeated. 

77Red Cross Preliminary Conference Renort, 1947, pp. 16-18, 66-
67; Red Cross preliminary Documents, Vol. I, pp. 8$-89. 

78Re ort on the Vlork of the Conference of Gov nme t Ex 
for he Study of the Conventions for the protection of War . 
Victins, Geneva, 1947, pn. 9-11. Hereafter, references to this 
report will be cited as ''Red cross Conference of Government 
.Experts Repo:r.t". 
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reference is made in the next chapter, which vms submitted. to 

the Diulomatic Conference in Geneva in 1949. Annex I - Draft. . 

Agreement Relating to Hospital and Safety Zones and Localities, 

attached to the Stockholm Draft, was based upon the "1938 Draft", 

discussed above. With certain further refinements and additions, 

which are more fully discussed in the next chapter, these docu

ments beca~e Part II and Annex I of the new Geneva Convention 

Relative to the Protection of Civilian Persons in Time of 17ar of 
r'Z, 

Au6Jst 12, 1949, adopted by 60 States as one of the four Geneva 

Conventions of 1949 for the Protection of War Victir:rn at the 1949 

Diplomatic Conference in Geneva. 

J. The Historical Background of Part III 

a. Aliens in the Territory of a Party to the Conflict 

During Yforld Wars I and II there were no treaty 

provisions to prevent the tyrannies to which many aliens in the 

territory of a belligerent were subjected. The omission of such 

provisions is perhaps explained by the concept which prevailed. 

at the time of the First and Second Hague Peace Confera~ces. At 

that time it was generally talren for granted that military opera

tio~s would be largely confined to the armed forces and that the 

civil population enjoyed a general i~.munity. Thus, in 1907, a 

proposal that "nationals of a belligerent living in the territory 

of the adverse party shall not be interned" n-as aban.doned in pre

paring the Hague Regulations on the ground that the principle ,;;as 

self-evicient. Viith the advent of World War I this historic 
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_concept was profoundly shaken by the general closing of all 

frontiers, the detention of all aliens, and the internment 

of civilians of enemy nationality. After World Warr, the 

Tenth International Red Cross Confer~~ce in Geneva in 1921 recom

mended the study of a "Draft Convention for the Protection of 

Enemy Aliens and Civil Populations of Occupied Terri toriesn 

presented by the International Com.~ittee of the Red Cross, along 

with proposals for revising the Prisoners of War Convention. 

However, after a number of conferences during the next eight 

years, in 1929 tbse proposals were separated and the Diplomatic 

Conference of that year concerned itself solely with the treat

ment of Prisoners of War. Despite this, the International Com

mittee of the Red Cross continued to urge the adoption of a con

vention for the protection of civilians. In 1934, at the 

Fifteenth Inter:iational Red Cross Conference in Tokyo, a ttDraft 

Convention Concerning the Condition and the Protection of Civil

ians of Enemy Nationality in the Territory of a Belligerent or 

in a Territory Occupied By Itn, which came generally to be 

kno·wn· as the "Tokyo Draft", was approved. This draft was to 

have been presented at a Diplomatic Conference to be called by 

the Swiss Federal Council, but responses to invitations were 

slow in coming. The urgency of such a Conference seemed remote· 

in the midst of general expectations of disarmament then current. 

Althoueh sufficient acceptances had been received by 1939, the 

outbreak of Vforld 1·'!ar II made it necessary to adjourn the 

60 



projected Diplomatic Conference of 1940.79 In the face of the 

complete absence of treaty stipulations, the International Com ) 

mittee of the Red Cross proposed to the belligerents that they 

either implement the Tokyo Draft by ad hQ.£. bilateral agreements 

for the duration, or in the alternative apply the provisions of 

the Prisoners of Ylar Convention by analogy to civilian internees 

in belligerent territory. This latter alternative was more 

acceptable to the majority of the belligerents, and it v!as by 

this method that some 160,000 civilians belonging to more tha.~ 

fifty diverse nationalities interned. in belligerent territory 

benefited from treaty guarantees equivalent to those for prison

ers of war. A uniform basis for such application by analogy ·was 

sup1)l~ed by acceptance by the belligerents of the principles 

suggested by the International Committee of the Red Cross in its 

Note of December 7, 1939. This memorandum expressly stipulated 

the application of Articles 2-6, 8-22, 25, 35-44, 60-80, and 82-

88, of the Geneva Conva~tion of July 27, 1929, relative to the 
. . 

Treatment of Prisoners of War, which comprise almost the whole 

of that Convention. 80 Unfortunately, these stipulations v:ere 

not applicable to those civilians who were not interned but were 

placed in restricted liberty or ass1gned residence. In those 

cases where the civilians concer-..ned had suf:ficient independent 

79B,_eport of the International Committee of the Red Cross, 1939-
1947, Vol. I, pp. 567-569. Because frequent reference is nw.de 
to the t1Tokyo Draft" as a precourser of the Civilia..--is Con.vention, 
u_nd because it is ~vailable only in Heel Cross publications, it is) 
attoched hereto as Annex I. 

80Ibicl, pp. 569-571, 574--575. 
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meruis, or the restrictions imposed did no more than confine such 

persons to a given radius of their usual place of residence, uith 

regular reports to the police, and did not interfere with the 

earnL,g of a livelihood, no particular hardship resulted. But 

in other cases, particularly where the wage earner in a family 

group was interned, such persons lived u...,der particularly dis

tressed conditions. In many cases, such persons had their right 

of correspondence with the exterior or the internee cut off so 

that they met with increasing difficulty as to the receipt of re

lief supplies from the enemy State or relief organizations.81 

b. The Civil Population in Occupied Territory 

Although the measures outlined L~ the preceding 

pa.ragraph alleviated in considerable degree the condition of 

· civilians resident in the territory of the belligerent State, 

they afforded no protection to political detainees, hostages, 

deportees, and the general civil population in territory occupied 

by a belligerent. According to the International Committee of 

the Red Cross, about the only civilians left at liberty in Axis 

occupied territories were elderly or sick persons. Particularly 

abject was the case of certain special categories, such as the 

Jews, whom the racial laws of the Axis countries condemned to 

suffer tyranny, persecution, and systematic exter~ination; civil

ian v;orkers recruited by force in occupied countries and deported. 

to Germany; refugees and stateless persons scattered throughout 

81J1eport of the Interi1ational Committee of the Red Cross, 1939 
1947, Vol. I, pp. 571, 605-606, 635-636. 
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the world by military operations or political events; and racial 

minorities expelled or evacuated from their homelands by the 

occupation authorities. 82 In Voluoe 15 of the Law Reports of 

Trials of War Criminals, which volume contains an analytical 

digest of the prGceding fourteen volumes of reported war crimes 

trials follovn.ng World War II, the editor has classified the 

cases therein into sundry categories, Item 6 - ''Offenses .Against -~ 

Inhabitants of Occupied Territories" being the most numerous. 

Demonstrative of the scope and variation of the Axis atrocities 

comr.1itted in occupied territories are the following sixteen sub

heacings under Item 6: 83 

(1) The unwarranted killing of inhabi ta."lts of 
occupied territories. 

I 

(2) The denial of a fair trial to inhabit~~ts ' 
of occupied territories. 

(3) Ill-treatment of inhabitants of occupied
territories. 

•(4) Subjugation to illegal experiments. 

(5) Deportation.of inhabitants of occupied 
territories. 

~ 
I(6) Putting civilians to forced labor. 

(7) Enforced prostitution. 

(8) False imprisonment. 
I 

(9) Denunciation to the occupying authorities. 
~ 

(10) Illegal recruiting into armed forces. 

82R@-.Q.rt o.:f the International Committee of the Red Cross, 1939-
1947, Vol. I, pp. 570-571, 608-628, 638-639, 641-680. 

8315 LRTWC 113-131. 
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(11) Incitement of civilians to take up arms 
agai.~st their own country. 

(12) Genocide. 

(13) Denationalization. 

(14) Invasion of the religious rights of in
habitants of occupied territories. 

(15) 'Wholesale substitution of existing courts 
of lmv. 

(16) Offenses against property. 

Lord Wright of Durley, in his Foreword to Volume 15, in 

comn1enting on this part of the record. observes: 84 

"*-:H~ protection of the inhabitants of occupied 
territory is of primary importance in the modern law 
of war. It ·will be seen from the cases in these vol
u.~es that a very considerable proportion of the cases 
protect the interests of the inhabitants of territories 
w}:l.ich were either occupied or were the scene of bellig-_ 
erent operations. It is impossible to secure that the 
innocent inhabitants of such places can be entirely re
moved from the dangers and the destruction and the 
fatalities which are inevitable in such a situ&tion, 
but the whole object of this part of the Hague Conven
tion ana. other similar humanitarian instruments is, as. 
they state, to diminish the evils of war so far as 
military requirements permit ~HH'". -~-*-~ The long list 
which is to be found in Iten 6 are all offences CO!Ilnlit
ted against inhabit211ts of occupied territories, end 
there is no doubt a.tall, if one studies the history of 
v:rar crimes during the last v;ar, of the terrible char
acter of these offences and the enormous scale on which 
they ware com.'ni tted _by the Axis forces. It v!ill be 
noticed that in some of these offences the object is 
the terrorism of civilians, their ill-treatment in vcr
ious ·,-;£.ys, often most atrocious, &no. the exploitation 
of human labour, often c2.lled. slave labour, which uas 
forced in the sense that inha.bitcnts were seized. and 
compelled. to vmrk for the .Axis pov.ers E:nd for th2.t 
purpose taken D.r1ay from their homes v:hich, in a vast 
rn.1IJ.ber of cas2s, they never saw again. 11 

8/· 15 LF' 'f""C • . . •~ ~-~ , pp. xiii-xiv. 
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Me...ximilian Koessler, in an article, t1Americ.s11 War· Crin:es 

Trials In Europett, appearing in the November, 1950, issue of 

the Georgeto-m1. Law Journal, vividly describes the appalling 

record of the Axis Powers in their treatment of the inhabita.11ts 

of occupied territories:$5 

"World War II, as conducted by Germany and .Japan, 
has set a record in modern history of a series of 
nost shocking atrocities. This does not refer to oc
casional excesses of individuals v1hich are regretta.ble 
but unavoidable in war. Rather it refers to those 
crimes v.hich were perpetrated on a grand scale- in cold 
blood, according to policy directives issued right from 
the top of the government involved. 

ll\~'arf~re, even if legitimate and limited to ac
tions in pursuit of military objectives, is a shaneful 
plight of humanity. It could be avoided if conflicts 
betvreen nations would not be decided by the lavr of the 
jungle but by peaceful means similar to those-applied 
for the settlement of conflicts between private indi
viduals. However, a substantial number of World. flar 
II atrocities, especic,lly those perpetrated by Germa11s, 
had not even the apr:a,rent justification of a. pursuit of 
military objectives. They added to the evil necessar
ily inherent in war, the abject feature of a ruthless 
mid cruel policy of subjugation, persecution anQ even 
extermination of 'inferior races', as Nazi arrogance 
had branded them. 

trTortu.res of a medieval kind, ·the performance of 
which would shake even the most callous visitor of a 
'Grcnd Guignol' theater, were applied by Hitler's 
henchmen both for purely 'ideological' purposes and in 
apparent pu~suit of war objectives. The infamous in
stitution of concentration c~ps furnishes an illustra
tion of the merger of non-military and military motives 
in some of the Ger1~an war crimes and I crimes against 
humanity'. Originally instruments of political terror, 
they became during the war also sources for the supply 
of slave labor. To exploit them ·was not repellent to 
German industrial concerns of ,;rorlci-v{ide reputation. rr 

85Koessler, American ?!ar_ crimes Tri.als in Eurone, 39 Georgeto;-,n 
Lav: Review 19-20 (1950). 
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The International Committee of the Red Cross, in its 1947 

Report of its activities during \Yorld War II points out:86 

11 The occupation of the major part of Europe, be
tween 1940 and 1943, by the Axis Powers, put millions 
of civilians under the domination of one group of . 
belligerents. When the balance between the opposing 
groups of belligerents became tippen on the Axis side 
and the principle of reciprocity was no longer a 
moderating influence, civilians were more and more ex
posed to the arbitrary methods of the occupying Authori
ties. The activities of the International Corw~ittee of 
the Red Cross in behalf of civilians were hampered by
mounting difficulties. Thousands of civilians were 
evacuated 'for administrative reasons', deported m 
ma.sse or individually, er seized as hostages. Sometimes 
too they were subject to internment in concentration 
camps 'for reasons of security', or they suffered sum
mary execution." 

Thus the experience of World \~ar II made it clear beyond 

any possibility of doubt that the few and general provisions of 

Section III of the Hague Regulations (Articles 42-56) were com

pletely inadequate to cope i:;ith rr.odern war. Nearly thirty years 

had passed since their formulation. In the face of new technical, 

economic, and political methods of total war, the Hague Regula

tions were obsolete. Thus, the International Committee of the 
87Red Cross commented in its 1947 Report:' \./ttThe experience of the War has shovm that the 

Hague Regulations of 1907 did not give adequate treaty
protection to civilians in occupied territory. The 
vagueness of its clauses allowed belligerents to cir
cumvent some of the prohibitions they contained. Sit
uations arose which the Convention h&n not foreseen; 
gaps in stipulations prevented indispensable m~as1:1'es 
from being ta:{en since they had no legal founa.ation. 
Lastly, certain ;tipulations were violated by bellig-

86Report of the International QpmmJttee of the Red Crog, 1939-
1947, Vol. I, p. 608. 

87Red Cross preliminary Document_s_, Vol. III, P· 1.3-14. 
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"erents who disregarded both the spirit and the letter 
of the Regulations, no sanctions having been foreseen 
in the event of violations. -:HH~- This led to the most ' 
deplorable abuse." 

c. Extension of the G~neva Convention Relative 
to the Treatment of Prisoners of War to 
Civilians ' 

Following the conclusion of World War II, at the 

Preliminary Conference of National Red Cross Societies convened 

at Geneva in 1946, there was un~nimous agreement that prompt ' 
action should be taken to provide for the protection of civilians 

by international treaty. The 11 Tokyo Drafttr was made the basis 

of discussion at the Conference. The Conference agreed with the 

reco:mr:endations of the Belgian and Yugoslav Red Cross Societies 

that the r.Tokyo Drafttr shou]d be amended. to cover not only enemy 
,. 

aliens. but all civilians v:ho find themselves in time of conflict 

or occupation in the hands of a Party to the conflict of which 

they a.re not nationals. A further weakness of the 11 To:cyo DraftTT 

was poL""ited out in that that draft prohibited the taking of 

hostages in the territory of the belligerent but failed to pro-

hibit it in occupied territory. The Norwegian Red Cross recom

mended that this be corrected by an unqualified prohibition as to 

the taking of hostages and that all reprisals and collective pu..'1-

ishma~ ts of civilian populations in occupied. territory be forbidda,. ;, 

Based on \'\J"orlci War II experience, the Norwegians also recommended 

that it be prohibited to prosecute civilians for acts co'!r!mitted 

prior to occupation or during aI'..Y temporary interruption of occu
" 

pation. Each of these recorrunendations was adopted. by the Conference. 

67 



Those at the Conference who had had experience during World Vlar 

II with the application by analogy of the Prisoners of War Con

vention to civilian internees observed that a number of its pro

visions when applied to civilians had given rise to serious dif

ficulties, particularly those concerning labor, financial resources, 

and repatriation. Accordingly, the Conference recommended that 

separate regulations be drafted to cover the internment of civil

ians. The Commission set up by the Conference to study proposals 

for a Civilians Convention recommended that treaty provisions for 

the protection of civilians be amalgar:!ated vzith those for prisoners 

of war. However, the Conference in plenary assembly rejected this 

recommendation, feeli..~g that it was premature, since the study of 

efficient measures for the protection of civilians was at that 

88time only in a prepare.tory stage. Accordingly, the International 

Com.mittee of the Red Cross, in reporting the follovtlng year to 

the Conference of Government Experts for the Study of the Conven

tions for the Protection of War Victims, stated: 89 

"It appears· difficult, at first sight, to amal
gam.ate effectively treaty stipulations applying to 
Prisoners of Y!ar, regularly subject to internment, 
~~th those concerning Civilian§, for whom non-intern
ment shoula. be the rule. 

"It is obviously possible to conceive a sL--igle 
i ..I 
VConvention for Prisoners of VI[;_r and Civilian Internees 

only. We recall the fact that for many stipulations 
relative to the treatment of Civilim.1 Internees refer-
ence is to be made to the POW Convention. Normally, 
ho;\·ever, such Civilian Internees ought to constitute 
only a small proportion of the Civilia.~s in belligerent 

~~es Cross preliminary Conference Report, 1947, pp. 92-94-
Reei Cro;,s reliminBry Documents, Vol. III, p. 51. 
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"hands, and the above course would have the drav:back 
of dividing the class of Civilians into two categor
ies, whereas the status of non-interned and interned 
Civilians (in belligerent territory or in occupied 
areas) does not always differ to any such marked de-
gree. A great many questions·arise in connection with 
non-interned Civilians, which it is just as urgent to 
settle as those relating to interned Civilians. For 
these reasons, the International Committee believe 
that it is necessary to preserve the unity of all 
treaty stipulations relative to Civilians." 

This reasoning was adopted by the Conference of Government 

Experts, Tiho drafted a proposed Civilians Convention, based upon 

a modified version of the"Tokyo Draftn, to which they attached 

a number of Annexes. The most important of these was Annex D -

t1Regulations Relative to Civilian War Internees", derived in 

large measure as an adaptation of the Geneva Convention Relative 

to the Treatment of Prisoners of War. Tb.is draft was further 

modified during the s um..'Iler by the International Committee of the 

Red Cross to incorporate a nunber of suggestions received from 

experts of Governments that had not participated in the earlier 

confera~ce. One of the most important changes made by the 

International Committee of the Red Cross at that time was the 

elmination of Annex D and. its incorporation in the main body 

of the draft. This draft was then submitted to the Seventeenth 

International Red Cross Conference in Stockholm in 1948, ·where 

it was approved vrith a number of additional modifications. This 

becar.1e the rrstockholm Draft", to v1hich repeated reference is 

made in the next chapter, which was submitted to the Diplorilatic 

Conference in Geneva in 1949. ~ith certain further refinements 

and ad.di tions, which are more fully discussed. in the next chapter, 

' 

' 

, 

' 

I\ 
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these documents became Part III and Annexes II and. III of the 

new Geneva convention Relative to the Protection of Civilian 

Persons in Time of War of August 12, 1949, adopted by 60 States 

as one of the four Geneva Conventions of 1949 for the Protection 

of War Victims at the 1949 Diplomatic Conference in Geneva. 

Article 154 of that Convention provides that, in relations betwea"'l 

parties thereto, that Convention Vlill be supplecientz.ry to Sections 

II and III of the Hague Regulations. 

4. The Historical Bacl(;grgund of Parts I and IV 

Although there a.re a few provisions in Parts I and IV ·which 

appear only in the Civilians Convention, most of these articles 

are common to each of the four Geneva Conventions of 1949. The 

International Co:m.c:littee of the Red Cross synthesized the sugges

tions fu."'ld. recommendations of all of the various conferences vihich 

':ie have discussed above into a document entitled, "Draft Revised 

or New Conventions for the Protection of War Victims", which it 

presented for study to the seventeenth International Red Cross 

Conference at Stockholm in 194s. That report succinctly explains 

the origin of the common articles as follows: 90 

"The International Co:mnittee of the Red Cross 
hns thought it useful to asse~ble all stipulations 
of a general nature and to place them at the head of 
each of the new or revised Conventions. This proced
ure is logical and might facilitate later amalgrunation 
of these Conventions if as the Government Experts have 
recornnencied, that co~rse is followed. This merging 

9012,raft Revised or Nev! Conventions for the Protection of War Victirr:s, 
International Committee of the Red Cross, Geneva, May, 1948, P· 4. 
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"is a task of great difficulty, but will in any case 
be simplified if the general principles common to all 
the Conventions ar-e brought together and expressed in 
identical wording. Should it be decided. to draft a 
single Convention, the general stipulations could, 
after slight adaptation, be placed at the head of the 
text. 

"With the same end in view the International Com
mittee of the Red Cross has attempted to give to those 
stipulations which, in the drafts of the various Con
ventions, treat of similar matters, a wording identical 
in each case. n 
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CHAPTER IV 

.ANALYSIS OF THE PROVISIONS OF THE GENEVA CONVENTION 
RELATIVE TO THE PROTECTION OF CIVILIP.11 PERSONS 

IN TIME OF WAR 

1. Introduction 

The first t~o chapters contain a short summary of a few of 

the basic principles of the Law of War and a brief resume of 

the history of the principal law-making treaties which consti

tute the modern Law of War. 1Ni thout this mL'1.imu.i.11 it would be 

difficult for the reader to recognize or evaluate changes made by 

the Geneva Convention Relative to the Protection of Civilian Per

sons in Time of War of 1949 in the rights and obligations of the 

occupying forces, the lo cal population, and nationals of neutral 

countries, in occupied territory. The third chapter provides a 

detailed. account of· the history of the development of the Civil

ians Convention as a means of acquainting the reader with the 

problems and the evils which the drafters of that Conve.ntion 

sought to cure by its promulgation. In the light of that history 

much that might other-wise be obscure or ambiguous is made clear. 

Aroed -..·:i th this lmov1ledge, it is hoped that any reater v:ho might 

otherY:ise be inclined to cynicism or intolerance will ba less 

likely to approach an analysis of its provisions v:ith the precon

ceived. id.ea that the Geneva Conventions attempt to set up stand

ards for the conduct of military operations that are impractical 

and unrealistic. 
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Th..i~ chapter is devoted to an analysis of the Geneva Conven- 1 

tio:i P.elativ-r~ to the Protection of Civilian Persons in Time of 

v:ar, a.'1. examination of its legislativa history, and a contrast 

of its :Jrovisions with those of t4e Hague Regulations which it ) 

generally replaces, to reveal in detail the extent to which it 

has r.iodified the prior Law of War. It will come as a surprise 

to sone that the sta~dards prescribed by the Conva~tion do not t 

exceed. those which have been exemplified by United. States custom 

En1 practice in its conduct of.hostilities and occupation, a.Ld 

thr-.:'c they do not exceed those standards v1hich this nation be ) 

lieves it has the right to demand. of any belligerent to "horn it 

nay be oppJsed.. 1'mether this Convention has any value v,hen en

against an enemy who may choose to disregard _its 

limitations is an academic question to which both a moral and. 2. 

prc~ctical .sns\ver may be gi-.ren. First, the conduct of u rmr of 

besti~lity by an enemy a.oes not condone recourse to similar or 

eve:1. v:orse neasures by the opponent. Seco:".ldly, war is not fought 

for the simple purpose of fighting but must have an ultimate ,, 
objective of a political nature. That objective will not be ob

taineci in the face of retribution resulting fron outrz.ges against 

civilians. ',',bile realis:n de..ri.ends that decent natio::is engaged. L"1 Vi 

'1'IG.~.., ~.Yi th an enem.~,. 1.rl10s e entire philosophy is based upon treachery 

a.mi c.ece1 t must be prepared to expect anything thut might adv~nce 

the hostile purpose, nevertheless the negation of fundame~t~l I,, 
hucc..n rii::;hts ·will eventually result in social retribution. The 

0

obJ cctiV8S of the Uni tna.· St:::.tos.., - ,,re..... n + 1 · 1 1o v l,{e y t o b e · ~ac:.v&::.1cen. b~ 
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stooping to courses of action which outrage civil populations. 

2. Part I - Geri,erpl Provisions (Articles 1-12) 

a. The Common Articles 

With the exception ofArticles 4, 5, and 6, and 

the last paragraph of Article 11, the articles contained in Part 

I are common to each of the four Geneva Conventions of 1949 For 

The protection of War Victi."11s. Article 1 is the formal undcrta::..

ing of the Contracting Parties to comply with the provisions of 

the Convention; Article 7 authorizes the Contracting Parties to 

malrn bindin.g special agreements provided. they do not adversely 

affect the situation of persons protected by the Convention; 

Article 8 forbids individual protected persons from r~~ouncing 

their rights under the convention; and Articles 9 through 12 con

cern the functions, pmvers, d.uties, and activities of the Protect

ing ?ower, substitutes for tho Protecting Power, the International 

Com.~ittee of the Red Cross, and other impartial hu.ma..~itarian organ

izations. The last paragraph of Article 11 extends the coverage 

of ~~at article to nationals of a neutral State that does not 

have normal diplomatic relations with a belligerent, since, u..~der 

the provisions of Article 4, discussed beloi':, such persons consti

tute a category of protected persons not covered by the other 

Geneva Conventions. There is also an important difference b etwee..ri. 

Article 9 anci. its c01iri.terpart which appears as Article 8 in each 

of the other three Geneva Conventions of 1949. There ap,ears in 

the two Sick and v.round.ed Conventions only, a final sentence 
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authorizing the activities of the Protecting Power to be restricted 
1 

ttas an exceptional and temporary measure when this is rendered 
I 

necessary by imperative military necessities". This sentence was 

deleted from both the Civilians and the Prisoners of War Conventions •
by the Diplomatic Conference91 on the motion of the New Zealand 

delegation. As was pointed out in the debate on the motion, the 

Sic"'..{ and Wounded Conventions had not previously contained any pro

vision for a Protecting power and hence the individual provisions 

of those Conventions were not written in the light of such a pro

vision. Howeve½ in the case of the Civilians and Prisoners of 

172.r Conventions, provision for a Protecting P0\7er as an impartial 

referee to observe·and report the implementation of the Conven-

tions in good faith was consistently regarded as of the essence. "' 
1 

For this reason, whenever military necessity was thought to re-

quire any restriction upon the activities of the Protecting 

po:,;er, such a reserva.tion has been expressly inserted in the 

article co~cerned• .Accordingly, it was agreed that this general 

reservation should be deleted from the Civilians and Prisoners 

of War Conventions to avoid weakening the effectiveness of the 

entire convention. 

b. S;j, tuations to v:hich t..½,e Convention is .AnnlicabJ,.e 

Articles 2 end 3, which define the situations to 

which the Convention shall apply are worth a closer examination. 

9lrrB Final Record of the Diplomatic Conferm1ce of Geneva of 
1949, .344-346. But see t:he discussion of Articles 142 and 143, '' 
p.s.ge 169, belov1. Hereafter, refereaces to these vollL'!leS r,ill be 
by 70lume .::.nd. page to "Final Record". 
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In 1937, a Commission of International Experts, convened by the 

·International Committee of tne Red Cross to consider the revision 

of the various Geneva Conventions, unanimously recommended that 

these conventions be made expressly applicable to all cases of 

armed conflict between States, whether or not preceded by a 

declaration of war. The International Corll!~ittee of the Red Cross 

went even ·rurther in recommending that any revision of the Con

ventions emboc'iy not on:)..y this principle, but also stipulate that 

they be applied in case of civil war unless one of the parties 

expressly announced its inter1tion to the contrary. It vms 

thought that no State or insurg~~t body would venture to proclaim, 

in the face of world opinion, its intention to disregard these 

basic laws of humanity. 92 Al though no amendn1ent of the Geneva 

Conventions was accomplished before world. War II, the Conference 

of Government Experts, convened by the International Committee 

of the Red Cross in 1947 to study the revision of the Conventio~s 

Lvi the light of the experience of Vlorld War II, strongly reiterated 

these recommendations in the following language: 93 

11 0n attacking the problem of giving civ~lia.11. 
populations in war time the protection to whJC h they 
are entitled from a hu.ms.nitarian point of view, the 
Conference was faced from the outset with fundamental 
difficulties. These arose from the fact that existing 
c:mven tions and agreements provide a legal ciefin.ition 
of the state of war , but that this clefinition doe;;. not 
a1v:ays app1y to situations such as have occurrea. 

~ 

:m 
recalt years and which in reality correspond to a 
state of war. 

"In certain cases the aggressors eluded the obli
gation of implementing· the Conventions to which t~1ey 

92Red. ross Prelimina or.1., p. 15. .9 _ed. Cross ·conference Exnfil'.tS Renort, p. 270.
=::...::::;.-"'-::__...;;;;..::::....:._o::;.:::..::.:a:..:..a..:;;.:..::...;;---=-.-
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''were signatory, by refusing to rec?gnize the exi~t- t 
once of a state of war. At other· times, the setting 
up of puppet Governments served to disguise a .Q§. facto 
state of war 11.i.~der apparently legal conditions of peace. 
In yet other instances, a legal state of war subsisted 
- since hostilities had not been brought to a conclu-
sion by recognized legal procedure - although existing t 
conditions were no longer, in reality, conditions of 
war. 

"The Conference considered itself unable to make 
recommendations of any value unless these referred to 
a factual state of vmr, even if this state of vrar were 
defined by the Powers concerned in terms that implied 
no recognition of any such state. The Conference had 
in mind, in particular, terms like 'legitimate self
defense', 'penetration', 'protection', 'necessity for 
the maintenance of internal security', and 'factual 
armed conflicts', including civi_l wars. 1HHHr ' 
These recommffi1dations were incorpnrated into a common Article 

2 for all four Conventions as a part of the_Stockholm Draft. As 

approved at Stoclmolm, Article 2 contained four paragraphs, the 

first three of ·which were adopted without substantial change by 

the Diplomatic Conference. The third paragraph of Article 2, 

providing for reciprocity of obligation between Contracting Parties 

is fully discussed in an earlier chapter.94 The first paragraph 

m~kes the Convention apply not only to declared ~ar but also to 

any 2rr.1ed conflict between two or more Contracting Parties even 

if the state of ~ar is not recognized by one of them, while the 

second para.gr&ph makes the Convention also apply to all cases of 
i\ 

partial or total occupation of the territory of a Contracting 

Party even though such occupation meets with no armed resistance. 

Thus the Convention provides expressly v:hat ·was generally believed 

to have been true as a matter of unwritten law· al tho,_lgh not admitted " 
94sec page 27, above. 
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by all nations. In the first place, the rules of vmr apply 

irrespective of a declaration of war. This is true since the 

huma~itarian principles of the Law of War are as pertinent in the 

one case as in the other. 95 In fact, as we discussed in an 

earlier chapter, the effect of the Declaration of Paris, by which 

all civilized nations have renounced the legal right to resort 

to war except in legitimate self-defense, combined uith those 

provisions of the Charter of the United Nations, which make it 

unlawful for a Member of the United Nations to threaten a~other 

State '\·,i th the use of force and at the same time require a Member 

State to take military action against an aggressor State indis

ting1.1ishable from war, is to make a declaration of war the ex-
€ ~ 

ception rather than thr eule. In the second place, the rule of 

Uili7ritte..'1. international law concer.aing the applicability of the 

lo.w of warfare to occupations which, though accomplished through 

duress, were not met with armed resistance, is apparently the 

same as that contained in Article 2. The Nurnberg Tribu..~al held 

the Germa.-ri occupation of Bohemia and Moravia to be 11 a military· 

occupation covered by the rules of warfare", evari though the 

occupation took place without active hostilities. Although that 

occupation was with the express consent of the Czech government, 

it vms consid.ered that President Ha.cha' s acquiescence was obtained 

through duress. 96 

The fourth paragraph of the Stockholm Draft of Article 2, 

__9~Re8o~t of .,the Cambrid_g_e Conference on the Revision of the LrJ: 
QI ··cIT., :May 1953, Annex V, Point I, par. 5. , 

96rJazi Conspiracy: and, Aggression., Opinion a.'1.ci Juc~f"ment (1947) loO. 
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however, vms not adopted by the Diplomatic Conference. That 

.paragraph provided: 97 

urn all cases of armed. conflict not of an in
ternational character v1hich raay occur in the terri
tory of one or more of the High Contracting Parties, 
each of the Parties to the conflict shall be bound 
to implement the provisions of the present Conven
tion,-subject to the adverse party likewise acting 
in obedience thereto. The Convention shall be ap
plicable .in these circumstances, whatever the legal 
status of the Parties to the conflict and without 
prejudice thereto." 

This text immediately raised a considerable discussion which re

vealed a wide divergence of viewpoL.1t. 98 Question first arose 

as to what should be understood to be an "armed conflict not of 

an international character". It was agreed that this referred 

to civil vmr and. not to a mere riot or disturba..11.ce caused by 

bandit$. It was agreed that States could not be obliged as .soon 

as rebellion arose to consider rebels as regular belligerents. 

But at vi'nat point suppression of rebellion should be regarded as 

civil war was not so easy to determine. It was first proposed 

that recognition of belligerency by the State in conflict, or by 

other States, be made the test. A second possible solution v;as 

suggested that the Convention be made applicable only when the 

rebellion had become organized. ~-:i. th enough strength and coherence 

to represent several features of a State, - possession of a~ or

~a..Lized military force, an organized civil authority exercising 

de facto governmental functions over a determinate portion of the 

national territory, 2nd the means of enforcing the Convention and 
1, 

971 Final Recoru 47. 
98IIB Final Recor~ 121-129. 
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of complying with the laws of war. After consideration of the 

practical difficulties to which these tests would give rise, 

and in the belief that it would be .da.."'lgerous to weaken the State 

at a time when it is confronted by disorder, anarchy, a11.d banditr.r 

by compelling the application of Conventions intended for use in 

time of war in addition to normal peace-time legislation, it ,·ms 

decided to abandon the :irea of defi.:."'ling objective conditions 

which v:ould give rise to the application of the Convention as a 

whole. Accordingly, the Diplomatic Conference decided to return 

to the language of the Stoc1molm Draft as to "conflict not of 

an international character", but laid dovm for application in 

such cases a minimwn of humanitarian rules which both Parties 

~ould be bound to respect. As redrafted, this became Article 3 

of the four Geneva Conventions of 1949. Under its provisions, 

regardless of the juridical character of the conflict, violence 

to life and persons, including ~urder, mutilation, cruel treatment 

and torture, outrages upon personal dignity, including humiliat

ing and degrading treatment, and the taking of hostages, are 

absolutely prohibited. A fair trial by a regularly constituted 

court, including all judicial guarantees recognized as indispens

able by civilized peoples, is made a prerequisite to p1.1,_,ishment. 

The i.rnunded and. sick must be collected and cared for. 

c. The Persons to Whom the Convention is AuDlicablc 

Article 4, with one exception, 99 defines the entire 

ra1ge of persons protected by the Convention. For this reason, 

99sce the discussion of J.rticle 70, belov;. 
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its L~fluence per~eates the entire document. The first paragraph 

of that Article, which remained the saoe L.~ the finai draft as it 

was proposed in the Stockhol1Il Draft except for deletion of refer

ence to conflicts not of an international character, is of the 

broadest character: 

"Persons protected by the Convention are those 
who, at a given moment and in any manner whatsoever, 
find themselves, in case of a conflict or occupation, 
in the hands of a party to the conflict or Occupying 
Povrnr of which they are not nationals." 

The remaining paragraphs of Article 4.are limitations upon the 

scope of that provision. The broad language of the first para-

graph was adopted to ma..~e it un..~ecessa~r to rr.ake particular refer-

ence to stateless and denationalized persons. In a number of 

( drafts antedating the Stockholm Draft an attempt was r.iade to dis-
. 

tinguish between nationals of an enemy country and other civilians 
l 

not nationals of the belligerent State. Some of the Delegations 

at the Diplomatic Conference urged that the Convention return to 

this limitation. But in the opinion of the majority this rras con

sidered inadequate since it not only would fail to make provision 

for stateless or denationalized persons, but also woul.i not accou_rit 

for those nationals· of foreign States whom the belligerent State 

ciid not recognize, or with whom diplomatic relations had been 

severed, or for those persons who had themselves broken away fro:n 

their country of origin. However, the second paragraph of Article 

4 does make a distinction between neutrals in the territory of a 

belligera~t and those in occupied territory. In the first c2se, 
f ,. 
" notionc..ls of a neutral State L~ belligerent territory are 
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ttprotected persons II only if that State does not maintain "normal 

diplomatic representation'' with the belligerent State. In the 

second case, all nationals of neutral States in occupied territor-J 

are ttprotecteo. personsn. The Diplomatic Conference concluded that 

in the latter case, diplomatic representatives would be accredited 

to the occupied State, not to the Occupying Power, and hence less 

effective in protecting the interests of their nationals in occu

pied territory. It is of course to be noted that the first sentence 

of the secon6 paragraph of Article 4 requires reciprocity, so that 

the nationals of a State not bound by the Convention are not in 

fu~Y case protected by it.100 

The last paragraph of Article 4 removes from the category 

·or "protected personsu ln1cler the Civilians Convention all those 
. 

~ho are covered by the other three Geneva Conv2ntions of 1949. 

Since the two Sick and Wounded. Conventions deal with military 

. person..11.el, vrn need only examine Article 4 of the Prisoners of 

War Convention in order to complete the picture as to which 

civilia..Yls are ''protected persons" u.."1der the Civilians Convention. 

The 1929 version of the Prisoners of \'far Convention defined the 

categories of persons to ·whom it applies by reference to the 

first three Articles of the Hague Regulations. These Articles 

are as follo~s: 101 

"Article 1. The lav:s, rights, &nci duties of 
Yiar apply not only to armies but also to nilitia and. 
volunteer corps fulfilling the following conditions:-

ig~~IA Final Record 813-314 
~6 Stat. 2295-2296. 
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,_,1. To be comcanded by a person responsible for 
his subordinates; 

"2. To have a fixed distinctive emblem recogniz
able at & distance; 

fT J • To carry arms openly; a.."'1d 

fT 4. To conduct their operations in accorda."'1ce 
with the laws a"'ld customs of v,ar. 

rrrn countries where r.i.ilitia or volunteer corps 
constivite the arcy, or forra part of it, they 2re in
cluded. under the denomination 'army' • 

rTArticle 2. The in!"labita.11.ts of a territory 
which has not been occupied, who, on the approach of 
the ene.:::rJ, spontaneously take up arms to resist the 
inv2.d.ing troops Vli. thout :having had time to orgcmize 
thc~selves i~ accortiBnce vnth Article 1, shall be re
gc:.rciecl as belligerents if they carry r._rms ope11l)T and 
if thE:;;• respect the laws and. customs of '.'.rar. 

"Article 3_. The armed forces of the belligerent 
parties ~ay consist of co~batct11ts and nonconbatcnts. 
In the cE.se of capture by the enemy, both have a right · 
to be treated as prisoners of war." 

Article 4 of the 1949 Prisoners of War Convention, after incluc

ine categorically all members of the :::.rried forces of a Party to 

the conflict who _have fallen into the power of the enemy, and. 

all t:iose _v:ho are rr:enbers of the militia a:nd volunteer corps 

for=:L"1e a part of those armed forces, then reproduces expressly 

inste&d of by means of incorporation by reference the four con

clitio::is of Article 1 of the Hague Regulations as the basis for 

exte::::ding the protection of th;:;_t Convention to persons v.-ho may be 

~exbers 8f any nilitia, volunteer corps, or organized resistance 

moveuients, operating within or without their or.n territorJr but 

n-:it E.s & :::,2.rt of the ar::rnd forces, m'!o. vd thou t regD.rc. to \-:hcther 

the ho~e terri torie::; are occupied. The inch1 sion of these so-c2.lled 

8J 
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·''partisan" units TTi thin the protection of the Prisoners of War 

Convention is a most important innovation in the traditional Law 

of war. In addition to these military and quasi-military persons, 

Article 4 of the Prisoners of V!ar Convention also extends prisoner 

of war status to certa.in categories of civilians if they fall 1...--ito 

the povrnr of the enemy. These include various categories of 

civilians accompanying the armed forces in the field, civilians 

composing a levee en masse in terms siln.ilar to those contained L.--i 

Article 2 of the Hague Regulations, above, members of the Merchant 

!!fi.rine, and demobilized. soldiers of the army of the occupied 

Country arrested in occupied territory by the Occupying Power •102 

The s~bstance of Article J of the Hague Re6ilations, although not 

expressly contained in Article 4 of the new· Prisoners of War 

Convention, is covered by reference to nmembers of the armed 

forces 11 , there being no need to distinguish bet;·;een combata.nt a.nd 

non-combatant members. However, the debates of the Diplomatic 

Conference, and in particular those of the Danish Delegation, 

leave in doubt whether the categories of persons named in Article 

4 of the Prisoners of War Convention should be regarded as exhaust

ive. Based on the rem~rks of the Danish Delegation, which ,;ere 

not challenged, the categories enumerated in Article 4 of the 

Prisoners of War Convention would not preclude affording prisoner 

of v,-ar status to persons ·who othervrise v,ould be subject to less 

fc::~vorabla treatment •103 

l02IIP Final Record 561-562.
103rrB Finnl R~~grd 268. 
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Article 5 of the Civilians Convention is a further derogation 

from the broad coverage of the first paragraph of Article 4 of • 
ths.t Convention. The first paragraph of that Article provides 

that whenever a nprotected person" in belligerent territory is 

definitely suspected of or engaged in activities hostile to the 

security of the State, he may not claim those rights a..."1.d privi

leges under the Convention which would if exercised be prejudi ., 
cia.l to the security of the State. The second paragraph provides 

that whenever a "protected person" in occupied territory is de

tained as a spy or saboteur, or is under suspicion of activities 

' hostile to the security of the Occupying Power, he shall, where 

absolute military security so requires, forfeit his right of 

comrrrunication under the Convention. But even in such cases, 

the third paragraph expressly preserves the right to humone 

treatment and a fair tri~l. A provision of this sort was not 

included in the Stockholm Draft, but the Diplomatic Conference 

felt such a provision should be included to prevent persons 

dangerous to the security of the State or Occupying Power from 

shielding their activities behind the safeguards of the Conven- ' 

tion.104 However, the Conference appears to have overlooked the 

fact that rmr may also be fought cutside the territory of the 

belligerent ngainst V!hom the hostile conduct is directed or 

occupied territory. For example, such hostile conduct_might 

occur in territory invaded but not yet occupied. Although the 

Convs:1tion contains no provision for such ca.ses, it is believed "' 

104IIA Final Record 314-815. 
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both logical and necessary to apply the principles of Article 

5 to 11 protected persons" so situated •105 

Before concluding our consideration ofArticle 5 of the 

Civilians Convention, however, it will be necessary to return 

briefly to consider Article 5 of the Prisoners of War Convention, 

sL"lce the latter Article may vrnll serve to provid.e the principal 

source of persons whose cases must be dealt with ultimately under 

Article 5 of the Civilians Convention. The last paragraph of 

Article 5 of the Prisoners of Vfar Convention provides that if 

doubt arises as to whether a person having corm~1i tted a belligere:i t 

act ~ho has fallen into.the hands of the enemy is entitled to 

be treB.ted as a prisoner of war, he will be so .treated until his 

I status has been determined by a. "competent tribunal". Among 

the categories of persons who might assert, but_properly be de

nied, the status of prisoners of war a.re those members of an 

' armed force, not escaping prisoners of war, who have deliberately 

concealed their status by assuming civilian dress or the uniform 

of the enemy; spies as defined either by Article 29 of the Hague 

' Regulations or Article 106 of the Uniform Cod.e of Military Justice; 

perso~s aiding the enemy in violation of Article 104 of the Uniform 

Code of Military Justice; persons such as guerillas and partisan.s 

v.rho take up arms and commit hostilities without having complied 

with the conditions prescribed by Article 4 of the Prisoners of 

1.7ar Convention set forth above; and persons v:ho, without having 

complied vri. th the conditions prescribed by Article 4 of the 

l05Par. 5.3 FM 27-10 proposed Dre.ft of 1 March 195/4. 
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Prisoners of War Convention for recognition as belligerents, co~Jnit 
•hostile acts not involving the use of armed force and not within 

Article 29 of the Hague Regulations or Articles 104 and 106 of 

the Uniform Code of Military .Justice, such as sabotage, destruc

tion of communications facilities, intentional misleading of 
• 

troops by guides, and liberation of prisoners of war. Thus, when 

such persons are determined not to be entitled to prisoner of 
•• 

war status, in view of the broad language of the first paragraph 

of Article 4 of the Civilians Convention, they come within the 

protect:i..on of that Convention. Were this not the case, the stipu- ,. 

lations of Article 5 of the Civilians Convention concerning spies, 

saboteurs, and other persons suspe·cted of hostile activity v;ould 

be rr:eanir1gless. However, this does not aa.versely affect the 

interests of the belligerent against \Vhich the hostile conduct 

is directed. So far as belligerent territory is concerned, Article 

5 requires no more than a fair trial and humane treatment a.I1a. in ' 

no ·::ay prevents punishment under domestic law, through execution,. 

imprisonment, fines, or other penalties not cruel or unusual. 

In occupied territory, the power of the Occupying Pm1er to promul

gate legislation in accordance ~ith Article 64 to protect itself 

agai~st such hostile conduct is explicit, although the power to 

impose the death penalty, or lesser punishments on such persons 

is to some extm1t ltmited by Article 68, discussed below. 106 

d. The Begin...~inr, and. End of Apnlicntion of the 
Convention 

Article 6 is the last of the General Articles of 
106Pars. 3.9-3.18, 5.2, 5.J FM 27-10 proposed draft of 1 liarch 1954,, 

I\ 
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special interest. Here again the Diplomatic Conference departed 

from the Stockholm Draft. Provision for the commencement of 

application of the Convention at the outset of a conflict or 

occupation as defined in Article 2 presented no difficulties. 

Equally, no particular problem arises as to the ending of the 

application of the convention in belligerent territory upon the 

general close of military operations. However, the Diplomatic 

conference felt that recent events and current history made it 

both logical and judicious to provide for a period of readjust

rneYi t in occupied territories during v:hich the Occupying Power 

might gradually hand over to the authorities of the occupied 

Power the various pov;ers ·it exercised during full occupation. 

Accordingly it vms provided that those provisions of the Conven

tion that y,rould constitute a heavy burde..ri on the Occupying Power 

during the troubled period following the war will remain in force 

in occupied territories for only one year after the general close 

of milita.ry operations, while certain listed provisions necessary 

to protect against arbitrary acts on the part of the Occupying 

Power vd.11 remain in force until the conclusion of the occupation. 

The last paragraph of Article 6_ contemplates the indefinite pro

tection of certain persons until their release, repatriation, or 

reestablishment can be accomplished. Such persons, for exanple, 

might i.-riclucie political refugees whose repatriation ca.ru10t be 

accor:1plished. because they 'Nould be subject to persecution in 

their o·irn. country •107 

107IIA Final Record 815-816. 
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45 American Journal Internationc.l 

However, notwithstanding the fact that a major part of the 

Civilic:.i."1S Convention may have ceased to be applicable, the un • 
v,Titten law of war and. the Hague Regulations continue to extend 

certain fundamental safeguards to the persons and. property of per

sons in occupied territory until the termination of any occupation • 

having its origin in military supremacy. The question as to 

·when the Law of War ceases to be applicable. where there has been t 
a.11 unconditional surrender coupled with the assumption of supreme 

au.thori ty, as was the case of Germany under the Berlin Declara

tion, is highly controversial. Representative theories include 

the opinion that the traditional lm.1 of belligerent occupation as 

erabodied in the Hague Regulations continues to 108be applicable,

that the Hague Regulations continue to limit the rights of the • 

Occupying power as a."1 occupant to the necessities of occupation, 

b·.;. t that in its capacity as the government of occupied territory 

the occupying Power has normal govern.menta.1 pov;ers limited. only • 

by duties of a fiduciary nature; 109 that supreme authority is 

vested in the Occupying Pm"ier, the law of belligerent occupation 

as embodied in the Hague Regulations having ceased to be appli- \ 

cable by reason of total subjugation; 110 a..~d th~t the lau of 

belligerent occupation as embodied in the Hague Regulations is 

108Brabner-Smith, Concludin,,. t e War - The eace Settlement and • 
Conqressional Powers, 34 Virginia Law Review 553, 5 8 1948; 
L&~n~ Th{ Legal Status of Germany,
La,, ~67 1951). 

lOJRh~insteini The Ler.-al St&tus of Occ:unied Germany, 47 Uichi..,.an
Lm-. .tteview 23 ( 948). 

0 

llOMann, Th 0 Pres en eP-al Sta tu .. of erManv, 1 Internation::l La·:r 
Quc.rterly 314 (191,.7 ; Jennings, Gove:-nrnent in Commission, 23 British 
Ye&..r Book Internatione.l Lc:vi 112. (191;6); L3uterp2cht, sec. 265a. 
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no longer applicable but the rules expressed therein are to be 

considered as guiding principles in the absence of contrary 

directions. This last point of view appears to be that of the 

Department of State and the Department of the Army •111 

.3. 

a. The Wider Scone of Part II 

As was noted in Chapter III in our discussion of 

the history of the Civilians Convention, Part II is of broader 

application than all of the remainder of the Convention. Article 

4 makes specific reference to the v:ider scope of Part II, as an 

exception to the definition of ttprotected persons" contained. 

therein, by reference to the provisions of Article This 

latter article is as follows: 

"The provisions of Part II cover the v:hole of 
the populations of the countries in conflict, without 
any adverse distinction based, in particular, on race, 
nationality, religion or political opinion, m1d are 
intended to alleviate the sufferings caused by war. 11 

Accordingly, these provisions are to govern certain relations 

beh;een a. State and its ovm nationals and are not linited in 

customary fashion to relations bet,,rnen a State and aliens there

in or aI1 Occupying Power and civil popule:.tion of an occupied 

territory. For this reason, these provisions are not in e~tire 

~gree'T!en t vri th the traditional view of the proper field. of :L."1ter

national la.\'!, but thef are evidence of the gradual widening of 

the scope of interr..a tional lav: to protect the fu."1darnental rights 

111JAGA 1946/10992, 23 Dece~ber 1946. 
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of na.."1. . firrespective o . t 112sovereign y. The resume of the history 

of the develop:nent of this part of the Civilians Convention set 

out in Chapter III above, demonstrates that the ~hole of Part II 

is a nevi addition to the conventional Law of War. At the same t 

time, its provisions merely serve to further implement one of the 

fu.."1.d.amental objectives of the Law of Vlar - to diminish the evils 

of r:ar by protecting non-combatants from unnecessary suffering. 1 

b. Voluntary and Permissiv0 Provision§ 

The provisions of Articles 14., 15, anci 17 are 

merely volunt2ry and permissive. Article 14 provides that, either , 

L"1 ti::ie of peace or after the outbrea2~ of hostilities, the P&rties 

to the conflict may establish in their oi.'Jn territory a..-rid in occu-

piei territory hospital and safety zones and localities for the 11 

protection of the '\7ounded., sick and aged persons, children uncler 

fifteen, expectant mothers, a.'1d the mothers of children und.er 

seven. Annex I, referred to in Article 14 as the basis for such 

agreeCTe!l:ts embod.ies the principles of the "1938 Draft" referred 

to above. 113 A suggestion of the Netherlands Delegation that 

Art~cle 14 be amended to perm.it a State to notify other Parties 

to the Convention of the establishment of such zones which after 

tY1e::-st:; days \':ithout objection woulci become binding, •,vas defeated 

by ~he Diplomatic Conference. 114 .Article 15 authorizes aay Part;: 

to the conflict, "either direct or through a neutral Statett, to 

propose to the adverse Party the est&blishment of neutralized 
" 1 .,

_._,c.;II;.. Fi~c-J. Rec-:ird 816.tt~,,sez gc:..ge 50, abo 1re. 
--4III ~inal Reco~d 817. 
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zones in active combat areas for the shelter of v:ounded and. sick 

co::nbata...7.tS a.7.ci non-corrbatants, and. civilians who take no part in 

hostilities and. perform no work of a military character. The 

record of the Diplomatic Conference makes it clear that the use 

of the word 1Tdirect" was intended to authorize subordinate military 

co;n.T.mciers to carry on such negotiations without necessity for 

resort to diplomatic chan..~els. The use of the term ncivilian 

persons" ,.-:as intenci.ed. ·to. exclude r:1ilitary · reserves from such 

zones, although wounded and sicz combat211ts are not so excluded.115 

Article 17 provio.es that the Parties to the conflict nshall 

ende2vor" to concl1...1de locc:.l agreements for the rcr:i.oval of \70und.ed, 

sick, infirm and aged persons, children, and ~aternity cases from 

besieged or encircled zones, and for the passage of religious a...,d 

medical personnel and. supplies to sick persons. These provisio:!1s 

were specifically intend.ea. to relieve situations similar to those 

which developed during World War II where certain tovms or areas 

held out for months and even years, such as the islcmd.s and 

"pockets" occupied by the Germ[:..~ forces on the French Atlantic 

coast a.Dd in the Channei. 116 In view of the notable lack of 

success from the time of Duna.."1.t on through World War II in secur

ine the implementation of plons for neutralized. zones, it seer:.s 

doubtf1.1l that Articles 14 anci. 15 uill achieve mu.ch success. On 

the other hand, .Article 17 may be resorted. to in cases v;here the 

capitulation of the area is not of strate.;ic or tactical ir.:porte.nce. 

11~II" F· 1 n 
1:;-.., h in.:::. Record. ol7. 
~ 6Pe~ C·oc C ~ p G ~ TT t n . ~ ~ ~~ ,.c ~-s 0:0,1 ~:C.Qtl.Q..Q_Q..:. overnmc.1 L, .:..'..:xpe:- ~ ~tepori:, .i:'• 1 .,/ . 
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c. !:12nd2.toI'Y Provisions 

(1) Protection of Hosuitals 

Articles 18 through 22 accor.iplish the import

ant objective of extending to civilian. hospitals, their operating 

staffs, and the means of transport incident tQ their operation, 

the sc:Je protection as th&t gr~nted to their military cou..~ter-

pttrts by the Sick and. Y!ound.ed Conventions. This is certaL1.ly 
'l 

ons of the most importa:.'1t changes effected by the Civilians Con-

ve::a tio~1. Una.er these provisions civilicJ:1 hospitals mci.y not be 

mc::.c.e the obj oct of nttack, and. persons regularly engar;ed in the 

o:;ier2tion of civilian hospitals shall be respected. a:ici protected. 

The use of the Red Cross emblem on build.in,s-s, vehicles, hospital 

tr&i:ns, vessels, and. aircraft used for sick and ~ou..~d.ed civilians 

is authorized u..~uer the sarae conditions specified for their military 

coa:nterparts. Special ide:::i.ti ty cards and armlets for ned.ical .:rad 

administrative personnel are req1.1ired. To prevent abuse, the 

St&te is required, subject to the supervision of the Protecting 

Pm·:er, to certify those facilities and. :person..Yiel eligible for 

s1.,.~h protec:tio!l. The provisions ot Article 19, as to "\'.;hat ttacts 'I 

hermful to the enemy" v:ill justify discontinuance of such pro

tection are the same as those provided by Article 17 of the Siclc 

and '\'!ou.7.ciec. Convention. Under these provisions wou..--i.ded a.11.a. sick 

civilians &nd me~bcrs of the armed forces m&y be reciprocally 

nursed in either a civiliw-1 or military hospital, thus abolishing 

cor.j_:-letely tne pre-existing distinction b0tr:~en thera. This ;;;ill 

be l~<-<rtict:larl~r usE;ful in per~i tting the joint use of specic,lizeci 
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services without forfeiting :;;irotection. The use of the v:ord 

nregularly" in Article 20, as distinguished. from nexclusivelyn, 

was ad.opted. by the Diploma.tic Conference to permit doctors to. 

serve private patients outside the hospit&l without losing their 

protected status. The ViOrds "engaged in the operation- a-rid admi..'1.

istration" of such hospitals were used in Article 20 to cover the 

entire hospital staff .snd not r·estI·ict the application of the 

Convention to medical personnei. 117 

(2) Protection of Parti c1J.lar Persons 
!I
) f 

Article 16 requires nparticular protection 

.: 
ana. respect 11 for tb.e wounded and sick, infirm, a.rid expecta..--i t 

mothers. Article 24 requires special measures for the protection 

of children under fifteen r;ho have been orphaned. or separated 

from their families by war. Articles 25 an.ci 26 require special 

me2.sures to be taken to enable civilians to transr:ii t speedily to 

their families news of a strictl:,r personal nature &na. to facili

tc:tte inquiries by members of families dispersed by ;·mr with the 

object of renewing contact. It will be recalled that the exper-

ience of World ~ar II made each of these proble~s a matter of 

special interest to the drafters of the new Civilifu1. Convention. 118 

(3) Relief ~hitiments vs. Bloclrnde 

Article 23 obliges all Contracting Parties 

to l)ermi t the free passazc of medical and hospital supplies anC: 

objects necessa17 for religious vmrship intended for civilic.11.s, 

ancl es :::211 tial foodstuffs illld. clothing for chilc.re11. una.er fiftee.--i, 

117IIA
• - ---....;..;..=-~...;;_;;;.:;..::;;; 

Final Record 819.11 3 c~ 
- ,.)ee pa,;cs 52-56, ;..:..bove. 
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expectant mothers md maternity cases. This obligation, however, 

is mad.e somewhat nominal by the condition that a State need. not 

perillit such free passage if it has any serious reason for be

lieving that such shipments may be diverted, that control over 

then may not be effective, or that the enemy may gain a def_ini te 

economic or military_ adva<1tage bi-J substituting such relief goods 

for goods which otherwise would be provided or produced. by him. 

The Diploma.tic Confere...'1.ce ad.mitted that this left the door ope.i."l 

to arbitrary refusals but stated. that this ·was the best compromise 

that could be ·worked out between conflicting consicierations as to I 

the military value of a blockade as opposed. to hUL.'le..i."lita.rian con-
110 sid.erations for the sick, children, aYJ.ci expectant mothers. 7 

Ji Part II - Status 
Persons Art·cles 

of Protected. 

a. Scope 2JlQ Arran~ement of Eart JII 

Part III constitutes the main portion of the C0n

ven tion. T·No situations pres en ting fundamental differfu"1.ces are 

d.ec..lt viith - that of aliens in the territory of a belligerent 

State (belligerent territor-i), and that of the population, national 

or alien, resident in a cou.."'1.try occupied by the enemy (occupied 

Nev8rtheless certaL'1 co:-ur.on principles govern both 

co~tingencies. Accorc'i.ingly, Sections I, II, and III of Part III 

a:re - first a section containing :provisions applicable to both 

' 

' 

bolligeren t terri to!1' and. occupied. territory; seco:1ci a .section • 

119IIA Final Record 819-820. 
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containing provisions applicable only in belligerent territory; 

and third a section containing provisions applicable only in 

occupied territory. Part III also contains tvro nore sections. 

Section IV lays doYm regulations governing the treatment of in

ternees, in both belligerent territory and occupied. territory. 

Section V prescribes the ~Jnctions, powers, and duties of a 

Central Information Agency, to be established. in a neutral co1..mtry, 

and various national Information Bureaus, to be established by 

ecch of the Parties to the conflict, to maintain commUJ."1ications 

bet·.rncn protected persons separated by the events of rmr. Sections 

IV and V are closely related to, and larzely derived from, similar 

provisions contained in the Prisoners of Tiar Convention. This 

plfu~ of arrangement is the same as that of the Stockholm Draft. 

Only minor changes ·were made by the Diplomatic Confera"1ce where 

certain articles or parts of articles were transferred or consoli

dated to improve the internal arrangement of Part III. 

b. 

These eight articles lay a.ovm the fundame..."1.tal 

hu.r1a1itari2n standards which permeate the entire Conva1tion. Al

though tney are here stated. in greater degree mid particularity, 

these st&"1.dards are the same as tre minimum requi:remm1.ts which 

are 1,equired to be observed even in conflicts not of c:n inter-

n[:_ tionaJ. character, as prescribed by Article 3, discussed above. 

Lr·ticle 27 requires that nrotectec: nersons be treated huma."1.ely... ;; 

c:.t 0 11 times; entitles them to respect for their pers:::>:ns, honor, 
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family ri@1ts, religious convictions and practices, ma.'1.:aers ru1d 

customs; proscribes all acts of violence against them, including 

threats, insults, and. exposure to public curiosity; directs that 

·women be especially protected from attacks upon their hon~r, rape, 

enforced prostitution, or indecent assault; and provid.es that all 

protected persons :..nust be treated '\"lith the sa"!le co~1sideration 

ai""ld without ad.verse distinction based. on race, religion, or politi

cal opinion. Article 31 prohibits the use of physical or moral 

coe1"cion to obtain inforr-.ation. Article 32 _prohibits extermina-

tion, murder, torture, corporal punishr.:J.ent', mutilation, experi- , 

mentation, or similar measures of brutality. Article 33 prohibits 

the p'Jllishment of protected persons for crimes not personally 

comnitted by them, in_cluding collective penal ties, intimidation, 'l 

. terroris:::i, pillage, and. reprisals. Article 34 prohibits the taki.i'"'lg 

of hostaees. These articles thus u.,.~reservedly condemn the atroci

ties cornnitted by the Axis Powers during World ·war II against the 

populations of occupied countries. Although the express extension 

of these provisions to aliens in belligerent territory is nev;, 

in so far as occupied territory is concerned, they may be con- ' 
sidered. an amplification ru1d clarification of Articles 44, 46, 47 

anc 50 of the Hague Regulations. 

I'he absolute prohibition of the takini of hostages laid. a.o~:m 
,, 

in Article 34 has laid to rest the controversial issue as to 

':ihetller hostages may be la:wfully executed. Al though severely 
• + · • d 120 • t · h 1 ~ • U 121 •tcr1 ... icize , l. was e ct in ni ted States v. List et al, ·-
1 "J('I,.. • , t Th T?. 11 .-<-..1,.rign , e !\. _.___11 f" of' Host2fl'eS as a War Crime, 25 British Yes= 

Book Internationa..... Lav, ,d,9 19 +S • 
12111 r::c 1230, 1241 (1950). 
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that hostages could be taken to guarantee the peaceful conduct of 

the populations of occupied territories a.~d that under certain 

circumstences they might be shot. The court did indicate that 

this should be done only as a final expedient where other measures 

had failed to restore order, that the populace should be notified 

of t~c taking of hostages and the specific acts that ~ould lead 

to their execution, and·that the number of hostages executed 

should. not exceed in severity the offenses their execution is 

intend.ed to d.eter. This jud.gment r1as in accord vrith paragraphs 

358 and 359 of Field Ma..""!ual 27-10, "Rules of Lend Warfaren. Horr

ever in the Nurnberg J~dgment, 122 Re Rauter, 123 and United States 

v. Von I,eeb, 124 the execution of hostages ,·:as held to be unlawful. 

In the Von Leeb case, ho~ever, the conditions prescribed in the 

List case had not been met, and hence that court found it unneces

sary to approve or disapprove the holding in the !4..§1 case. 

The last paragraph of Article 27, though in ~o sense a reser

vation or wealrening of the protection afforded by the foregoing 

articles, cioes authorize the State to impose upon protected persons 

those measures of control essential to its war-time security. 

This, the Diplomatic Conference pointe6 out, does not justify 

arbitrary action in violation of fundamental principles, but it 

does permit the State, subject to them, to take action necessary 

to insure that the protection accorded such persons is not used 

Aggression~ Ouinion 8nd Judgment (1947) 63. 
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to enda'1.ger its vital interests •125 Here vrn see agai.Y1, as r;e 

did in our consideration of Article 5 above, that the drafters 

of the Convention were constantly alert to the necessity of 

avoiding unrealistic provisions which cannot be carried out in 

practice. In the same vein, Article 28 provides that the pres

ence of protected persons in a given area shall not, of itself, 

rend.er that area immune from military operations. Of course, if 

m agree.men t v:ere concluded under .Article 14 or 15, establishing 

a hospital, safety, or neutralized zone, such an agreement would 

override this general provision. The related. questions of send

ing or retaining protected persons in particula~ly exposed areas 

are de2.l t with by Articles 35 and 49, discussed belov; •126 

l ..rticle 29 affirms the ,;;ell-recognized principle that the 

St2te is responsible for the treatment afforded protected perso~s 

by its agents, irrespective of any individ.ual responsibility that 

mc.y be incurred. Express recognition of the principle of indi- L, 

vidual responsibility for violation of the Convention is of con

sicierable importance in view of the argument to the contrary so 

frequently encountered in the war crimes trials -vihich followed 

Y!orld War II, Yihich vrn have discussed above. 127 Ylhile, as we 

s112.ll see in connection with the discussion of Article 47, below, 

a Sts.te cEnnot do by indirection that v:hich it is prohibited from 

d.oi:-ig directly, the Diplomatic Conference poi11 ted out that \Yhere 

the courts of an Occupied Pm·rer have been permitted to continue 

~~~IIA Final Record 821 
~..::osee pages 102 2,nci 117, below.127see page 6, above. 
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to function tL.ider Article 64, also discussed belo1n, the OccupyLig 

Power is responsible for the treatment of protected persons con

trary to the Convention by the local authorities only if such 

local authorities are in reality no more thr.n agents of the 

128Occupying Power. 

Article 30 is the extremely importent provision, especially ,J 

from the point of view of the indivicual protected person, ~hich 

tra~slates these abstract principles into enforceable rights. 

By its provisions protected p8rsons must be given every facility 

for application to the Protecting Power, the International Co~

rnittee of the Red Cross, and other appropriate relief orgmiiza

tio~s, for assistance and relief. These organizations, subject 

to &ppropriate security considerations, must be given the f~cili

ties needed to fulfill their responsibilities, must be permitted 

to go to all places where protected persons are, to interview 

them without ·witnesses, a.vid to distribute relief to them a."'1.d 

rend.er them other assistrnce. The extent to v.rhich the Protecting 

Poi:1er may be restricted. in carrying out its responsibilities 

under this article on the ground -of military necessity would appear 

to be dependent upon ·;:hether the particular right sought to be 

e.,, -C' ~ 1 1 · f. ~ 129•,.J.orceu is express y so qua J. ieu. 

c. Sect-· on II - Aliens ·n the Terri torv of a 
Partv to the Conflict Articles ~ - '· 6 

(1) The Perso:1s to 1.'Thom Section, II is An-olic:a.bl e 

The tvrelve articles v:hich comprise this secti:m 

y~8
9IIA Fin2l Recor& 322. 
See the discussion af Article 9, paP-e 74, above. Comnare this 

with the provisions of Articles 142 and ll,J > pr.ge 169, belo-:;r · 
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of the Convention cont a.in detailed provisions t;hich in r:.a.'Yly 

particulars go bE:Jond prior requirements of the custo::iary Law of 

"i':c.r reeerding th8 treatme."1t of aliens in belligere:1.t territory •130 

Generally spe~king, the persons protected by these provisions ) 

are ene;:iy alie!ls. Hor:ever, it will be recalled from our discus

sion of Article 4, above, that the Diplonatic Conference rejected 

the id.sa of limiti..n.g the application of the Convention to the ' 

reDJ.l&tion of relations bet\'.'een a belligerent State and. the 

n2tio::1c.ls of o.n ene'!ly State because this 7;ould fail to nake pro-

vision for stateless or denationalized persons, for nationals of > 

fo=eign States ~nom the belligerent Stated.id. not recognize or 

·.-;i t:i v;hon diplomatic relations had been severed., or for those 

re:'u[;ees v.ho had. thems elves broken a11ay from their country o_f 

oriein. Article 44, discussed below, is particularly directeQ 

toI·;c..rd. this last category. Horwver, it ·sill be rec2.lled that 

u.~der the provisions of Article 4 the Convc~tion generally is 

not extended to the nationals of States not bot~~d by it, mid 

particularly in belligerent territory is not extendeQ to natio~als 
I 

of neutral States vdth whom the belligerent State maintains normal 

In 0e~er&l, Articles 35 through 37 concer11 the problems of 
• 

these aliens v:ho vdsh to depart from belligerent terri tor;y at 

the C:J.tset or during the initial states of vrar; Articles 38 through 

40 de~ine the position of those &liens who are not repatrieted; 

lJOLc:.utcrpccht, Sec. l00b. 
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and Articles 41 through 46 prescribe the measures of control over 

a.liens not repatriated. rmich may be taken by the belligerent 

State. 

(2) Repatriation 

Article 35 lays do1m the general principle 

that 2J.l protected persons who desire to leave belligerent terri

tory .either at the outset or during a conflict are entitled to 

do so unless their d.epa.rtuI·e is contrary to the natione.1 inter

ests of the belligerent State. The Stockholm Draft required. the 

establisrunen.t of a comparatively rigid s-Jste:1~ of special courts 

to decide upon each application for departure. Largely at the 

insta.'1ce of the United States delegation, this was rriodified. to 

re~aire either an appropriate court or administr&tive board. 

The Diplomatic Conference took cognizance of the fact that the 

concept of what may constitute a court or tribunal may vary con

siderably in different countries, inposing in some cases consider

o.ble delay in settling disputed cases. The Diplomatic Conference 

co~ceded that all that is really desired in such cases is that 

each case be i!l?.pc:;.rtii-Llly ccmsidered or reconsidered, not merely 

by & police official, but by an authority comprising several 

·t t lJl E~,1'per!:ons v:hose decisions are r2ached by r;m j ori Y vo e. 

of enforceme:-it, .P.rticle 35 requires the Det[:.inine Povler to fnrnish 

thG Protecting Por;er the nc:.mes of all persons -v;ho have been denied 

pcrcission to depart ancl, unless rea~onr of security preve!1t it 

or tho. person co:1.cer:no0. objects, the 1~e:::.~0!1S -.111:· svch peroissio::1 
1 .,,
-..1~IIl'. Pi·n~l ~Pcorc; ~2~ 

- u. -~~--- (_) ~. 
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has been refused. 

Articles 35 and 36 contaL"1. detailed provisions for securing 

satisfactory conditions of departure end. transport for those 

perr:.1itteci to lesve ~he country. They must be permitted. to tc.J~e 

•,":i. th them funds reaso:r1a.bly necessar~r for the journey and a 

reaso:nublG amolm t of their personal effects. Departures must 

be carried. out uncier satisfactory conditions as regards safety, 

hygiene, sanitation and food. Costs from the point of exit fro:.1 

belligerent territory must be borne by the cou..."1.try of destina-

tion or tl~at country r:hose nationals are benefited.. 

Article 37 reiterates the right of humcne treatment for 

protected. persons who may be confined. pending proceedings or 

subject to sentence, and affords them the right to apply for 

permission to leave the territory upon rele&.se. As originally 

contc:.ineo. in the Stockholm Draft, this article prohibitec. the 

subjection of such persons to more stringent conditions of im

pr~sonmeht due solely to the outbre&k of ~ar. However, the UniteQ 

States Qelcgation pointed out that, at least in its case, this 

would. prevent the legitimate cancellation of paroles norr:w.lly 

2uthorized un6.er peace-time conditions. Accordingly, the Diplo

r~[.. :.ic Conference agreed to retain only the requirement for huma."'le 

t:rec:.t:::::.ent, but insisted that at least this much be retained to 

insure that the national hatred of enemy aliens usually inspired 

by the-. QUtbrea:<.: of hostilities v:ould not lead prison authorities 

to s-u.bject !".Uch persons to unduly severe tre.:tment. 1 32 

) 

) 

' 

• 
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(3) Status of Non-Repatriated, Aliens 

Article 38 establishes the general principle 

that, subject to the requirements of national security, aliens 

shall be treated in the same way L.'1 time of war as in tL-ne of 

peace. In addition, Article 38 sets out five specific guara.'ltees. 

Aliens shall be entitled to receive indiviuual or collective 

relief from outside, .to practice their religion and receive 

spiritual assista..'lce fron ml.nisters of their own faith, to receive 

the same medical and hospital treatment as nationals of the bellig

erent, to move from particularly exposed areas to the same extent 

as nationals of the belligerent are permitted to do so, and, in 

the case of children under fifteen, pregna..'lt women, a.ad mothers 

of children under seven, to the same preferential treatment, if 

any, afforded nationals of the belligerent in such categories. 

The last three of these guarantees are measured by whatever 

stru1dard the belligerent may adopt for its ovm. population. The 

Stockholm Draft had contained provisions making it compulsory 

for States to adopt certain policies toward their orm population 

in these matters. Because it was the consensus of opinion of the 

Diplomatic Conference that this went beyond the legitimate scope 

of the Convention, these provisions were transferred to this 

section of the Convention and redrafted so as to require only 

that aliens be placed on the same footing as natio~als of the 

DetainL'lg State. It was assuined that a State would safeguard 

the interests of its ovm citizens and vmuld thus automatically 

104 



be re~uired to provide similar protection for aliens. 133 , 
Articles 39 and 40 are concerned with the means of subsist

ence and the conditions of employment to which aliens who remain 

in belligere.."lt territory are entitled. Article 39 insures that, 
) 

subject to se~~rity considerations, aliens are given the same 

opportunity as nationals of the belligerent State to find gainful 

employment. If the means of control and supervision over an 

alien adopted by the belligerent State, such as a restriction 

upon the employment of certain classes of aliens in war industries, 

prevents that alien from finding employment under reasonable con- ) 

ditions, the belligerent State must provide for his s1..1pport and 

that of his dependents. In addition, Article 39 authorizes aliens 

to receive allowanc.es from their home country, the Protecting , 

Power, or appropriate relief organizations. V.hile Article 39 is 

concerned irimarily with the right of the alien to seek employment 

under reasonable conditions, Article 40, on the other ha~a, pre- ) 

scribes the co~dition.s under ~nich aliens may be compelled to 

work. The basic rule is that aliens may be compelled to work only 

to the same exte1t that nationals of the belligerent State are • 
co~pelled to do so. Furthermore, enemy aliens can be compelled to 

work only on activities not directly related to the conduct of 

military operations. There was considerable discussion at the 
' 

Diplo~atic Conference as to whether neutral aliens should be sub-

ject to forced labor under any conditions. However, it -::1as the 

view of the majority that such neutral aliens should not benefit 

from conditions more favorable than those applicable to the 

l33IIA Final Record 824. 
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belligerent State's om1 nationals.134 The balance of Article 40 

specifies that worldng conditions, such as wages, hours, clothing 

and equipment, training, and accident and health compensation, 

must be the same as that prescribed for nationals of the bellig

era~t State. By way of enforcement, a right of cqmplaint to the 

Protecting power respecting any infringema~t is expressly pro

vided. 

Control of Non-Reyatriated Aliens-
Article 41 stipulates that whenever a bellig

erent State considers the measures otherwise prescribed by the 

Convention for the control of aliens in its territory in time of 

war to be inadequate, it may adopt only two additional measures 

of control - assigned residence or internment. While it is not 

entirely clear from the article itself just what the other meas

ures of control prescribed by the Convention are, by reference 

to Article 38, which stipulates that, subject to the requirements 

of national security, aliens are to be treated in the same way 

in tin1e of war as in time of peace, and by examinL'lg the Committee 

Report submitting this Article to the Diplomatic Conference, it 

appears that tne ordi11ary penal legislation of the belligerent 

State applicable to such aliens in time of peace would constitute 

the mea~ures of control ottierwise prescribed by the Convention for 

their controi. 135 As to the two additional measures of control, 

assigned residence and internraent, in order to understa..~d the 

i~~IIA Final Record 825. 
- IIA Final Recq_rd 825. 
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purpose of the second paragraph of Article 41 it is necessary to 

examine more closely the legislative history of the term 

"assigned residence". Article 41, in its earliest form as 

Article 14 of the "Toky_o Draft", used the term "compulsory resi

dei."lce" •1 36 As then understood, "compulsory residence" was to 

be distinguished from the relatively mild measure of "controlled 

reside.vice". controlled residence is the most usual form of con

trol over aliens in war-time, normally requiring no more than 

that the alien remain in his usual place of residence and obtain 

permission before leaving it for another. It usually includes 

the exclusion of aliens from certain well defined zones ?ihile 

affording them considerable fr~edom in selecting a place of 

residence elsewhere in the cou.."1.try. Compulsory residence, on the 

other hand, is the term usually employed to describe the procedure 

of requiring aliens to proceed to specific, a.~d usually remote, 

localities and remain there. As practiced by the Soviet Union, 

the situation in such localities, combined with the lack of pro

vision for the accommodation or support of such aliens, has 

usually been such as to afford that country all of the advantages 

of internment without the responsibilities and expfu1se. As 

brought forward through various drafts, the distinction between 

compulsory residence and controlled residence was lost, and the 

two·were merged into the single term "assigned residence". To 

re~edy the situation, the Diplomatic Conference adopted a United 

States proposal to add a second paragraph to Article Lil requiring 

136see Annex I. 
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.the application by analogy of those standards of welfare appli

cable to internees under Section IV of Part III of the Conva~tion 

to aliens who are required to leave their usual places of resi

dence by virtue of a decision of the State placing them in assigned 

residence elsewhere. 137 

Article 42 lays down the principle that neither internment 

nor assigned residence shall be ordered _unless absolutely neces

sary. At the same time, provision is made whereby an alien may 

demand internment whenever his situation renders it necessary. 

Such a situation might arise either in the interest of the indi

vidual's protection, or, as we noted in Chapter III above, where 

the wage earner of a family group has been interned leaving his- -

depend~nts without means of support. The Diplomatic Conference 

inserted a provision that applications for voluntary internment 

be submitted through the Protecting Power to prevent the Detaining 

Power from ordering internments en masse under the subterfuge that 

internment had been requested by the persons concerned.138 

Article 43 makes provision for the review of a.."l.y decision 

placing a protected person in assigned residence or internment by 

~~ appropriate court or administrative board of the Detaining 

Power in terms similar to that provided under Article 35 for 

review of applications for departure from belligerent territory 

In addition, under Article 43 once an application for review has 

been made, if intern.rnent or assigned residence is thereafter 

137 
138III Final Reco~d 126. 

IIA Final Record 826. 
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maintained, there must be an automatic, periodic review of the 

matter at least semi-annually "with a view to the favorable 

amendment or the initial decision, if circumstances permit". 

Article 44 was added to the Convention at the Diplomatic 

Conference upon the suggestion of the Israel delegation. It 0( 
provides that the Detaining Power shall not treat refugees as 

enemy aliens exclusively on the basis of their nationality de 

jure of an enemy state, when in fact they do not enjoy the pro

tection of any government. 139 This provision is of special sig

nificance in view of the experiences of World War II. In many 

cases, although the German Jews had been denationalized by Nazi 

decree, they nevertheless continued to be treated as enemy aliens 

by the belligerent States within whose territory they resided. 14° 

This question has' arisen in the united States in a number of 

habeM corpus, proceedings resisting interiu-nent or deportation 

under the Alien Enemy Act. Under the provisions of that Act, :L.~ 

time of war proclaimed by the President, "all natives, citizens, 

denizens, or subjects or the hostile nation or government, being 

of the age of fourteen years and upward, who shall be within the 

United States and not actually naturalized, shall be liable to 

be apprehended, restrained, secured, and removed as alien 

enemies.«141 In the case of United States ex rel Schwarzkonf v. 

m11, 142 the relater, a Jewish citizen of Austria, residing L.'1. the 

13911A Final Record 826. 
140Eauterpach£, Sec. lOOb. 
141R.S. 4067, as amended (50 u.s.c. 21).
142137 F.2d 898 (2d Cir., 1943). 
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United States when Germany annexed Austria in 19~8, sought his 

release from internment on the.ground that he was not an enemy 

alien within the statutory definition. The United States attorney 

relied solely on the test of citizenship in this case. The court 

held that an invader cannot impose its nationality upon non

residents of the subjugated country without their consent, express 

or tacit, and accordingly concluded Schwarzkopf was not a German 

citizen. It was, accordingly, unnecessary in t..~at case to con

sider the effect of the Nazi decree of 1941 denationalizing all 

Jews residing abroad of their German citiza~ship. Schwarzkopf 

had been born in Prague and subsequently became a naturalized 

citizen of Austria. But in the case of United States ex'rel 

D'Esauiva v. Uhl, 143 the relater was a Jew who had been born in 

Vienna of native citizen parents, but in 1920 took up permanent 

residence in France, married a French wife, and moved to the 

United States in 1939. In this case, the court held that the re

later was a 11native" of Austria, and remanded the case for further 

heari..~gs below to determine -whether the United States had recog

nized de facto the incorporation of Austria into the German Reich, 

in which case the relator would be a nnative" of a hostile goverri

m~it, subject to internment or deportation. In a dissenting 

opinion, 144 Judge Swan pointed out that the purpose of the statute 

was to safeguard the security of the United States by apprehending 

and detaining all aliens who would be likely to entertain fria~dly 

143137 F.2d 903 (2d Cir., 1943).
44137 F.2d 903, 907 (2d Cir., 1943). 
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feelings for the hostile nation. He pointed out that native-born 

members of the hostile nation were likely to entertain such feel

ings, but that a native of a conquered country who has removed 

himself before the conquest has no reason 'tFhatever to favor the 

conqueror, and consequently was not a "native" within the meani..1.g 

of the statute. In the case of United States ex rel Gregoir~ v. 

Watlcins, 1 45 the test of nativity was further defL-ied. In that 

case the relater ~as an Alsatian, born in Metz while that terri

tory was part of Germany, but which _after 191$ was restored to 

France. The relator had legally entered the United States for 

permanent residence under the French quota in 1941. The court 

concluded that whether the alien is a "nativetr of' a hostile govern

ma'1t depends on whether the alien's birthplace is within the 

boundaries of a hostile nation at the time of the alien's arrest 

or internment. '\'lli.ile Article 44 of the Convention will lay to 

rest such unprofitable distinctions, its provisions were not in

tended by the Diplomatic Conference to deny in any way the right 

of a State to intern any such person or su~ject him to any other 

recognized measure of control when there is any additional reason 

that renders necessary the taking of such action to safeguard the 

security of the State in time of national crisis. 

Article 45 concerns the circumsta..'1ces under which aliens may 

be transferred by the Detaining Power to another Power, provided 

the latter is a party to the Convention. Although the Soviet 

Bloc recorded a reservation against any transfer of rsspons:ibility 
145164 F.2d 137 (2d Cir., 1947). 
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146for protected persons, Article 45 provides that responsibility 

for the application of the Convention will rest with the Power 

to whom such persons are transferred. However, .Article 45 also 

provides that .if the Power to which protected persons are trans

ferred fails in any important respect to carry out the Convention, 

the Protecting power may require the original Detaining Power to 
, 

intervene to correct the situation or even to take back those 

that have been ill-treated. The Article expressly provides that 

it is not to be construed as overriding any extradition treaty 

in existence before the outbreak of hostilities so far as the 

offenses concerned may be against ordinary criminal law, nor as 

an obstacle to their repatriation during or after the cessation 

of hostilities. Article 46 completes Section II of Part III of 

the Convention by directing the cancellation of all restrictive 

measures against aliens and their property as soon as possible 

after the cessation of hostilities. 

d. Sfct~o~ III - Occupied Territories 
(A_tiQl_s 47-78) 

.(1) _Scope gnd Arrangement of Section III 
The thirty-two articles which comprise this 

section of the conva~tion are concerned exclusively with occupied 

territor-1. While the general provisions of Part I are an essen

tial foundation for all other parts of the Convention, miile 

those of Part II concern the alleviation of the sufferings of the 
-

entire civil populations of both combatants occasioned by the 

146I Final Recorq 342 ~ §..rul. 
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actual conduct of hostilities and hence may apply to areas under 
. 

belligerent occupation, while those which comprise Section I of 
• 

Part III contain provisions of a general character applicable in 

both belligerent territory and occupied territory, and while at 

least some of those in Section II of Part III serve to explain or 

clarify similar provisions in Section III of Part III, all of the 

provisions of Section III directly concern the rights and obli

gations ~f the occupying forces, the local population, the nation

als of neutral countries in occupied territory. Hence each of 

these thirty-two articles will require careful examination. They 

are to a large extent declaratory of existing Law of War, although 

in sooe instances they go beyond the Hague Regulations and super

sede or supplement them as between Contracting Parties. The pro-
. . 

visions of Section III are for the most part the result of the 

lawlessness and cruelties of the German practice of belligera~t 

occupation during World war II, and as such they constitute an 

attempt to supplement and make more precise the inadequate provis

ions of Section III of the Hague Regulations •147 · 
. ,,. 

In general, Articles 47 through 54 contain those basic guar&~-

tees which are designed to insure the humane treatment of the 

civil population in occupied territory; Articles 55 through 5$ 

requ!re the Occupying Power to provide for the subsistence, medi

cal supplies and services, spiritual assistance, and other needs 

of the civil population, limiting in considerable degree the 

previous right of requisition; Articles 59 through 63 contain 

l47Lauterpacht, Sec. 172a, 172b. 
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detailed provisions for relief schemes from abroad in case the 

whole or a part of the occupied territory is inadequately supplied; 

and Articles 64 through 78 are concer-.aed with the administration 

of the criminal law by the Occupying Power and the securing of 

judicial safeguards for the accused. 

(2) Basic Guara..~tees 

Article 47 lays down the fundamental princi

ple that the civilian population shall not be deprived in any way 

of the benefits of the Convention as.the result of the occupation 

of any territory, either by the Occupying Power's attempt to 

change the institutions or government of the territory, by a.~ 

agreement between the authorities of the occupied territory and 

the Occupying Power, or by the annexation of the whole or part 

of the occupied territory into that of the Occupying Power. This 

article bears the unmistakable impress _of the experience of 

World War II. The demand for its coverage had its origL.~ in the 

restrictive provisions of such occupational armis_tices as the 

1940 Franco-German Agrea11ent, the declared intent or the Nazi 

Government to incorporate ce.rtain ntruly Nordi.c territory" into 

the Tb.i.:c.d Reich, the establishment of other territory under a 

political commissariat, and the designation of still other areas 
7 , 

and their population for genocide under the most p~~itive form 
1 

' 

of military government. It is a well-established principle of 

the lav; of belligerent occupation ·that restrictions which are 

otherwise pleced. upon the authority of a belligerent government 

cc.nnot be avoided by using a puppet government, central or local, 
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to carry out acts ,mich would be unlawful if performed directly 

by the occupant. Acts induced or coI:1pelled by the Occupying 

Power are nonetheless its acts. However, as we mentioned above, 

in connection with Article 29, the extent of the responsibility 

of the Occupying Power for the acts of the local authority con-

_trary to the convention where the courts of the Occupied Power 

have been permitted to continue to_function under Article 64 is 

uncertain. 148 The numerous instances in which Germany incorpor

ated occupied territory into the Reich, or created. new states in 

149such areas, led the Nurnberg Tribunal to state: 

"A further submission was raade that Germany was 
no longer bound by the rules of land warfare in many 
of the territories occupied during the war, because 
Germany had completely subjugated these countries and 
incorporated them into the German Reich, a fact which 
gave Germany authority to deal with the occupied coun- · 
tries as though they were part of Germany. In the view 
of the Tribunal, it is unnecessary in this case to de
cide whether this doctrine of subjugation, dependent 
as it is upon military conquest, has any application 
where the ·subjugation is the result of the crime of ag
gressive war. The doctrine was never consiaered to be 
applicable so long as there was an army in tha field. 
attempting to restore the occupied_countries to their true 
o~ners, and in this case, therefore, the doctrine 
should not apply to any territories occupied after the 
1st of September 1939. 11 . 

Thus, in the case of In re Wagner et_gJ., 150 the conscription of 

Alsatians into the Geroan forces as the consequence of the ex

tension of German nationality to certain groups of such persons 

was considered a criminal violation of the Law of War. In the 

Nurnberg Snbsequent Pro~eegj,pg s, tribunals repeatedly refused to 

148see page 99, above. 
J1·{

9
0N.az1_.C.9ll.S~Y..,im..<i,,.l~..s.s.i.Q11,,._Q_p~ng. Judgment (1947) 83. 
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·regard areas an..'1.exed into the German Reich during the war as 

removed from the protection of the law of belligerent occupation.151 

The Supreme National Tribunal of Poland in the case of In re 

Greiser, 152 considered the incorporation by Gerraany of the western 

territories of Poland as criminal. Likewise, the Belgian Cour de 

Cassation regarded the purported annexation of Eupen, Malmeuy, and 

Moresnet to be without legal effect. 153 The only attempt to 

modify Article 47, as it appeared in the Stockholm Draft, was one 

to add a proviso that the article was not to be construed as 

conferring upon protected persons a right to standards of living 

higher than those prevailing before occupation began. However, 

this was defeated in Committee at the Diplomatic Conference on 

the ground that those standards prevailing immediately before 

occupation might be reduced by hostilities far below the normal 

standards for the area even under war-time conditions. 154 
.. , . 

Article 48 simply continues the right of protected persons 

not nationals of the occupied power found 1n occupied territory 

to be repatriated on the same basis as such aliens might be re

patriated from belligerent territory under Article 35, discussed 

above. Such a provision is obviously required, since whatever 

system the Occupied Power theretofore may have established will 

8 ;;.1In re Greifel t et al, 5 TWC 88, 147 (1950); In re Krauch et al, 
i~~ 1081,_1141, 1146 (1952). 
153Ar_m: Dig., 1946, n. 387. . • 

B ihnuel~ v. A,dministration o,es Finances, Ann. Dig., 1947, P• ~5, 
~~~eeau:x v. Krantz, Ann. Dig., 1948, p. 526; Auditeur Militaire v.1st' Ann. Dig., 1948, p. 527. 
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have ceased to :function upon the commencement of occupation.155 

The first paragraph of Article 49 prohibits individual or 

mass forceable transfers and deportations of civilians from 

occupied territory to the territory of the occupying Power or 

to that of any other country, regardless of motive. Similarly 

the last paragraph of Article 49 prohibits the Occupying Power 

from transferring or deporting parts of its o~n population into 

occupied territory. These restrictions are the direct outgrowth 

of the general condemnation of the N~_~i-·· policy of displacement 

and deportation of the civil ·populations of occupied territory 
.. 

for exploitation as a manpower resource. The remaining para--

graphs of Article 49 qualify the flat restriction of the first 

paragraph to permit the evacuation of given areas for imperative 

military reasons, or_ where the security of the population demands. 

Such evacuations must be limited to movements within the occupied 

territory, except where this would be physically impossible, as, 

for example in the case of an island of limited size. Whenever 

such transfers or evacuations are undertaken, provision must be 

made ~tto the greatest practical extent" for proper accommodations 

i.."1 the new locality together with satisfactory conditions for 

hygiene, safety, nutrition, and the maintenance of family unity. 

~ben hostilities in the area have ceased, the Occupying Power 

must retransfer such persons to their homes. The qualifying 

words, "to the greatest practical extent", were inserted by the 

Diplor.iatic Conference at the suggestion of the British delegation. 

155see page 102, above. 
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.rt was pointed out that without this qualification, in a fast

moving combat situation, the mandatory provisions of the Stock

holm Draft might force a belligerent to keep the civil popula

tion in a dangerous area solely because of the non-availability 

of.proper accow.modations elsewhere. To facilitate enforcement, 

the article requires that the Protecting Power be kept advised 

of all transfers, but, for security reasons, notice is required 

only after such movements have taken place. Article 49 also 

provides that the Occupying Power may not detain protected per

sons in a particularly exposed area except where their safety 

requires it, or imperative military considerations demand it. 

The Diplomatic Conference recognized, in the first place, that 

circumstances might well arise where civilians would be in 

greater danger on the roads than if they remained in their homes, 

and, in the second place, that the experience of World War II 

clearly established the military necessity of keeping the roads 

· - t t· · 156c1ear of all except military traffic during comba opera iorts. 

Article 50 requires the continued implementation during 

o~cupation of those provisions of the Convention which provide 

exceptional benefits for childr~n, expectant mothers, and th~ 

mothers of children under seven. In particular, the Occupying 

Power is obliged to facilitate the proper vmrking of all insti

tutions devoted to the care and education of children, to con

tinue arrangements previously undertaken by the occupied Power 

under Article 24 for the identification of children a.."li the 

l56IIA Final Heco.r_g, 827-828. 
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registration of their parentage, and to set up a special Chil

dren's Section w1. thin the Information Bureau which the Occupying 

Power is obliged to establish under Article 136. In addition, 

the Occupying Power may not hinder the continued application of 

any preferential measures initiated before occupation, may not 

change the personal status of children, and may not enlist them 

1n formations or organizations subordinate to it. 

Article 51 deals with the requisition of labor of the 

civil population by the Occupying Power. The Diplo~atic Confer

ence indicated that this article was intended. to incorporate the 

provisions of Article 52 of the Hague Regulations, with 'some 

liberalization in favor of the Occupying Power.157 Unlike the 

Hague ~egulations, however, Article 51 spells out in considerable 

detail vmat work the Occupying Power may exact from the civil 

population and what it may not, and specifies the working con

ditions that must preycµ.l. It is provided that per.sons not over 

eighteen may not be compelled to work at all, and those eighteen 

or over may be compulsorily employed only on work necessary 

either for the needs of the Army of Occupation, for the public 

utility services, or for the feeding, sheltering, clothing, 

transporting, or health of the civil population of occupied terri

tory. Protected persons cannot be compelled to work outside of 

occupied territory, and they may not be mobilized into military 

or se::ni-military groups. Furthermore, compulsory measures may 

not be used to compel service in the armed or auxiliary services 

157IIA Final Record 828. 
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of the occupying Power, nor r:ay arry pressure or propagc::da be 

used to secure voluntary e:ilistments. In no case czy protectec. 

persons be required to undertake any work connected nth cllitz...-:r 

operations, including the security of those installatio~s ~here 

they r::iay be enployed. As v.-as prov-i.ded by Article 40, c.eali::g 

with the co~pulsory labor of aliens in belligere~t territo:::"J, so 

Article 52 provicies as to compulsory labor in occ1!pied territory 

that the legislation "in force 11 in occupied territory co:1cern.i:•g 

working conditions, such as v.'ages, hours of ':fork, equipent, pre

liminary training, and protection against occupatio:1a.l. accice~ts, 

shall continue applicable to pe~scr.s co~pelled to nork ~ier 

this article. The Diplomatic Confera~ce recognized that the 

Occupying Power, in appropriate circw::!stances -;ir..i~~ .,e shall cis

cuss below in. connection ~ii th Article 64, oay change such legis

lation fro:ci ti=e to tiffie during occupation, and in partiC".tlar 

t-0at appropriate ~ages nay be varied if prices ch2.nge to an 

appreciable extent, but it v:as considered tra t by referring to 

. legislation "in force" sufficient provision had l:ee.-ri r:-ac.e for

such changes. Thatever changes mey be nade, fair wages t:Ust be 

paid fu~d wor~ers assigned only to rork proportionate to 

:physical and intellectual capacity. In this co:-~""!.ectio!l, the 

Diplo!:!'.latic Conference deleted those provisicns of the Stoc}::.~ob 

Draft v.'hich prohibit compulsory v.-ork of fu"l ~"'lheal tl:y er c:c...---ifer

cus nature, al though a pro..,ision of this nature T.as re~2.~ced. in 

the Prisoners of u,·ar1 Convent·ion. This provisicn r.as celeted 

from the Civilians Convention in recognition of the legiti::ate 
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need of the Occupying Power to control the employment of the 

population in order to insure the continued :functioning of the 

economy of the country under occupation conditions. This is, of 

course, a natural consequence of the duty of the occupying Power, 

under Article 43 of the Hague Regulations, to "talre all the 

measures in his power to restore and er1sure, as far as possible, 

public order and safety, *-~~n. Perhaps the principal difficulty 

which Article 51 may create will be in the voluntary recruitment 

of labor for labor-scarce areas, particularly as they may not be 

organized into _semi-military units for that purpose. Article 51 

may also make questionable the continued legality of the Lodge 

Act1 58 and similar legislation designed to encourage the enlist

ment of aliens in the armed forces by the inducement of ultimate 

naturalization. 

Article 52 is a concomitant of Article 51 and is intended 

to facilitate the enforcement of that article. It forbids the 

making of any.contract or other agreement, voluntary or not, 

limiting or .impairing the right of the worker to apply to the 

Protecting Power for intervention in his behalf. In addition, the 

article forbids the Occupying Power from taking measures designed. 

to create unemployment or restrict employment in occupied terri

tortJ so as to induce workers to work for the Occupying Power. 

Again, these provisions were designed to prevent the repetition 

of certain Nazi practices during World War II by which much need 

for labor ·was artificially created, or restrictions imposed solely 

l58Act of June, 1950, Ch. 443, 64 Stat. 316, as amended (10 U.S.C, 
621c, 621d). 
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to subordinate or degrade the civil population. 

Article 54 deals with the particular problem of the compul

sory employment of public officials or judges·in occupied terri

tory. Its provisions are not vecy clearly drafted.159 On the 

one hand, it is provided that the Occ~pying Power may not alter 

the status of such officials, or apply sanctions to them or take 

other measures of coercion against them should they refuse to 

fulfill their functions for reasons of conscience. On the other 

hand, it is expressly provided that these prohibitions shall not 

prevent the application of the second paragraph of Article 51, 

which as we have seen lists those categories·of work.which the 

civil population may be compelled to perform. However, as a 

practical matter 6nd as is expressly provided by the last sentence 

of Article 54, such officials maybe removed. from office by the 

Occupying Power, and of couxse would be should they fail to comply 

for any reason ~ith the wishes of the Occupying Power. In such 

removal, however, the Nazi practice of subjecting such officials 

to all manner of indignities, coercions, reprisals, and sanctions, 

either to exemplify the contempt or to enforce compliance, vmuld 

clearly be prohibited. 

Article 53 is the only provision of the Civilians Convention 

concerned with the protection of property rights as distinguished 

fro~ violation or the person of protected persons. It prohibits 

the destruction of real or personal public or private property in 

occupied territory except where military operations make such 

l59Lauterpacht, Sec. 172b. 
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destruction absolutely necessary. It serves to eliminate any 

ambiguity which may have been present in the simple provision 

of Article 23(g) of the Hague Regulations prohibiting the de

struction or seizure of the enemy's property unless imperatively 

demanded by. the necessities of war. It is a logical extension, 

as well, of the provisions. of Article 46 of the Hague Regulations, 

prohibiting the confiscation of private property, Article 47, pro

hibiting pillage, and Articles 53 through 56, prohibiting the 

waste or destruction of certain types of public real and personal 

property. No particular change in existing Law of Vlar is effected 

by Article 53, since destruction or devastation, as an end in 

itself, has never been considered permissible. There must be 

some reasonably close connection between the destruction of prop
160er~/ and the overcoming of the enemy's army.

(3) Responsibility of Occupying Eower for 
Supply of Qccunied Territory 

The next four articles constitute a radical, 

new departure in the law of belligerent occupation. These arti

cles impose upon the Occupying Power a positive duty to make pro

vision for adequate food, medical supplies and services, spiritual 

assistance, and other needs of the civil population. In conse

quence, the right of requisition in occupied territories as pro

vided by the Hague Regulations has been substantially limited. 161 

In Article 55 are asser:1bled all of the obligations imposed by the 

Convention upon the Occupying Power for the maintenance of supplies 

l601auterpacht, Sec. 154. 
161Lauterpacht, Sec. 172b. 
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in occupied territory. These had been somewhat scattered through

out the Stockholm Draft. The Occupying Power has the duty nto 

the fullest extent of the means available to i t 11 to insure the 

food and medical supplies of the population, and to bring in 

itself necessary foodstuffs, medical stores, and other articles 

if the resources of the occupied territory are inadequate. The 

Diplomatic Conference indicated that the other articles which 

the Occupying power is required to provide include 11 all urgently 

required goods which may be essential to the life of the territo~/"• 

However, the Diplomatic Conference deleted that provision in the 

Stockholm Draft requiring the :maintenance of an international stand

ard of nutrition, since no such standards have been established. 162 

While the provisions of this article in total war could conceiv-. . 

ably exceed the logistic capabilities of the belligerents, and 

thereby defeat its humanitarian purpose, the United States in the 

course of World War II expended in excess of seven billion dollars' 

in civil aid activities involving more than two hundred :million 

people. 

Coupled with the obligation of insuring such supplies is the 

restriction imposed on the right of requisition by the second 

paragraph of Article 55. In the first place, the Occupying Power 

may not requisition food, medical supplies, or other articles 

in occupied territory except for use by occupation forces and 

administration personnel and in the second. place such requisitions 

may be made only if the require~a~ts of the civil population have 

162IIA Final R~~orn 829-830. 
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been taken into account. These nrovisions broaden the base of 
"' 

Article 52 of the Hague Regulations to the extent of including 

the administrative personnel of an occupation force, but are con

siderably more strict in requiring consideration of the require

ments of the civil population. Under Article 52 of the Hague 

Regulatio:::is it was only required that such requisitons 11 be in 

proportion to the resources of the countryn. However, the pre

cise effect of taking such requirements into account is left in 

considerable doubt by the deliberations of the Diplomatic Confer

eY1.ce, which defeated an amendment to permit requisitions "only if 

the needs of the civilian population are sufficiently covered", 

on the ground that "it was considered preferable to adhere to the 

general principles in the Hague Regulations rather tha..~ to invite , 

violations of the Convention by laying dovm conditions which the 

circumst~~ces of war raight frequently prove to be impracticable.163 

Perhaps it v;as felt that the last sentence of Article 55 would 

insure compliance in spirit, since it is expressly stipulated 

that the Protecting Power, subject to imperative military re

quirements, may verify the state of supplies in occupied terri

tories at any time. 

Article 56 also requires the Occupying Power "to the fullest 

extent of the means available to ittr to insure and maintain, in 

cooperation with national and local authorities, the meaical and 

hospital establishments and services and the public health a...~d 

hygiene, and to apply, subject to moral and ethical susceptibilities 

163IIA .E.in.al Rec0r~ 8JO. 
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of the population, prophylactic ~d preventive measures to 

prevent the spread of contagious diseases and epidemics. Medical 

personnel must be permitted to carry out their duties, and if new 

hospitals are set up in occupied territor-J, or new personnel and 

trasnport facilities added, the Occupying Power is required to 

certify such personnel and facilities in order to entitle them to 

the protection of the Red Cross emblem under Articles 18, 20, and 

21 of the Convention, discussed above. 

Article 57 severely li:nits the right to requisition civilian 

hospitals and their supplies. · Such requisitions may be made only 

for temporary use, and then only in cases of urgent necessity. 

Provision must be made for the civilian patients in them, and the 

continuing needs of the civilian population for hospitalization. 

In rejecting an Italian proposal to prohibit absolutely the re

quisition of hospital supplies, the Diplomatic Conference indi

cated that such supplies could be requisitioned from any surplus 

on hand, subject to timely replacement in due course.164 

In view of the anti-religious practices of totalitarian 

States, the Diplomatic Conference decided that a more posi_tive 

and detailed provision v;as essential to supplement the require

ment of Article 46 of the Hague Regulations requiring respect 

for religious convictions and practices. Article 58 re~uires 

the Occupying Power to permit ministers of religion to give 

spiritual assistance to the members of their religious comxuni

ties in occupied territory, and requires the Occupying Po;1er to 

164IIA Einal Record 831; IIB Final Recor& 419 
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accept consignme~ts of books and other articles required for 

their religious needs and to facilitate their distribution. 

Relief Shipma~ts and Activities of 
Relief Societies 

The next five articles, which are designed to 

supple~ent the efforts of the Occupying Power under the precedi..~g 

four articles to supply the needs of the civil population in oc

cupied territory, are e:iually without counterpart in the prior 

Law of War other than the obligation to observe humanitarian 

principles and practices in the administration of occupied terri

tory. The demand for these articles arose in part from the many 

obstacles to this work with which the Axis powers confronted the 

International com.~ittee of the Red Cross and other humanitarian 

agencies during World War II, and in part to important techno

logical changes in both tho methods of warfare and the economy of 

the belligerents that have occurred in the past century. It was 

particularly noticeable in World War II that the need for relief 

supplies increased in direct proportion both to the use of weapons 

capable of area destruction and the dependence of·urban popula

tions upon resources usually obtained from rural areas. 

Article 59 lays dovm. the principles which are to govern the 

adoitta.~ce of relief supplies to occupied territory. Ir part 

or all of the population of occupied territory is inadequately 

supplied, the Occupying Power must agree to relief schemes from 

abroad and must facilitate them by all means at its disposal. 

Such schemes may be undertaken either by States or by impartial 
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humanitarian organizations. 'While the range of such supplies 

has not been limited, it has been clearly specified that they 

may include food, medical supplies, and clothing. All Parties 

to the Convention must permit the free passage of these _shipments 

and guara..~tee their protection. The only qualification of these 

sweeping requirements is found in the last paragraph of Article 

59, which gives an adverse Party grantL~g free passage the right 

to search such consignments, to prescribe the time and manner of 

their passage, and to be reasonably satisfied through the Pro

tecting power that such relief shipments are to be used for the 

relief of the needy population and not for the benefit of the 

Occupying Power. 

Article 60 provides that such shipments shall not be used to 

relieve the Occupying Power of its responsibility to produce for 

the needs of the ·civil population under Articles 55 and 56, just 

discussed, and in particular prohibits the div_ersion of relief 

consignments to other uses by the Occupying Power, except in 

cases of urgent necessity consented to by the Protecting Power. 

Although Article 60 makes no express reference to the provisions 
165of Article 2.3, also discussed above, it seeras clear that an 

adverse Party would be equally entitled to prevent the free pas

sage of relief consignments to occupied territory under Article 

60 if the ei.iemy might gain an economic or military advantage by 

substitut1:ng such relief goods for goods which otherwise w0uld 

be provided or produced by him. However, in most cases those 

165see page 94, above. 
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who would directly benefit would be nationals of the Party ad

verse to the occupying Power, or nationals of an allied or 

frie..idly Power. In addition, Article 61 gives the Protecting 

Power supervisory control over the distribution of such relief 

supplies, thus removing such supplies from the exclusive con

trol of the Occupying Power arid making it more difficult to di

vert them to other uses. 

Article 61 also provides that such consignment_s shall be 

exempt 1n occupied territory from charges, taxes, or customs 

duties, unless such charges ''are necessary in the interests of 

the economy of the territory". This quoted proviso raised 

considerable debate at the Diplomatic Conference, and was opposed 

by the Russia.vi Bloc. However, 1 t was poLY1ted out by the Ne,,, 
. 

Zealand delegation that while no charges would in all likelihood 

be imposed upon relief supplies sent as gifts, when sent as part 

of a long-term a~rangement involving ultimate repayment, and 

particularly when such consignments are to be sold to the civilian 

population, then if the Occupying Power were not permitted to 

impose customs duties and taxes on such supplies a seemL~gly 

hunanitarian provision might result in the ultimate insolvency 
166of the government. Article 61 also provides that all Parties 

to the Conv~1tion shall endeavor to permit transit and transport 

of such consignments through their territory free of charge. The 

Diplomatic Conference did not believe this should be made an 

absoL1te requirement since the volume of such shipments through, 

166rrB Final Record 422-423. 
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for example, a small neutral nation might become so large as to 

impose an unfair burden on that nation's facilities. 167 

Article 62 permits relief consignments to be sent to indi

viduals and requires the Occupying Power to permit them to be 

received, subject to imperative reasons of security. 

Finally, Article 63 provides that, subject to temporary 

and exceptional measures imposed for urga~t reasons of security 

by the Occupying Power, the various recognized Red Cross and 

other relief societies shall be permitted to pursue their cus

tomary activities. The Occupying Power is expressly forbidden 

to require changes in the personnel or organization of such 

societies. These protections were also extended to non-military 

organizations already in existence or that may be established to 
. . 

maintain essential public utility services, distribute relief, 

and organize rescues. The Diplomatic Conference, in adding this 

last provision, tool~ cognizance of the fact that such organiza

tions were established under State arrangements in a number of 

occupied countries during World War II, and it_was a..~ticipated 

that in the event of a new conflict such organizations would have 

to be extended and enlarged in proportion to the increased use 

or new means of area destruction. 168 

(5) Penal Legislation a~d Procedur~ 

The remaining fifteen articles in Section 

III are concerned with the administration of the criminal law 

167
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by the occupying Power and the securing of' judicial safeguards 

'for the accused; the first seven being concerned with the law

malcing authority of the Occupying Power and the last eight with 

penal procedure. ) 

(a) Penal Legislation 

Article 64 is the keystone provision 

of this portion of the convention. The first paragraph of' this 

Article provides that the penal laws of the occupied territory 

shall remain in force, except that they may be repealed or sus-

pended by the Occupying Power where they - (1) constitute an j 

obstacle to the application of the Convention, or (2) constitute 

a threat to the security of the Occupying Power. The courts of 

the occupied territory shall be pe.rmitted to continue to f'unction , 

provided they do not constitute an obstacle to the application of 

the Conve..."ltion. The Diplomatic Conference asserted that the 

courts of the occupied territory could uncler no circumstances be 'J 

considered a threat to the security of the Occupying Power. 169 

The second paragraph of Article 64 authorizes the Occupying Power 

to promulgate penal provisions applicable to the civil population 

of occupied territory that are essential to - (1) enable the 

Occupying Power to fulfill its obligations under the Conve...'1.tion, 

(2) maintain orderly government, and (3) ensure the security of 

the.Occupying Power, its persom1el, property, and communications. 

An exa'nination of this article in the light of the Hague Regula

tions reveals that, v1hile no new law-making power has been given 

l69rrB Fin~l Recor~ 424. 
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' 
the Occupying Power by these provisions, neither has it imposed 

any new restrictions upon that authority. Article 2J(h) of the 

Hague Regulations expressly prohibits the Occupying Power from 

declaring "abolished, suspended, or inadmissible in a court of 
) 

law the rights and actions of the nationals of a hostile party", 

and Article 43 of those Regulations requires the Occupying Power 

to "tal-:e all the measures L.'1 his power to restore and ensure, as 

far as possible, public order and safety, while respecting, unless 

absolutely prevented, the laws in force in the country". The 

word "safety" as used in the English translation does not adequately 

represent tho meaning of the original French 11 vie publique", which 

properly describes the entire social and commercial life of the 
170

COU...'1 try. 

Article 64, as finally adopted by the Diplomatic Conference, 

represents a compromise between the strict prohibition of all 

change in the penal laws and tribunals of the Occupied-Power as 

proposed by the Stockholm Draft and the proposal of the United 

States delegation that such laws and courts remain unchanged only 

until altered by the occupying Power. In support of its position, 

the United States argued that in moving into Germany the American 

Army had found in existance_a_whole series of laws and provisions 

based on the Nazi ideology, irrc1uding in particular laws prescrib

ing racial discrimination, which it was necessary to abrogate as 

incompatible ·with a legal system worthy of the name, and lilrewise 

the court system for administering those inhuman laws had to be 

170JAGS Text No. 11, The Lavr of .E,ellil!erent Occupation, p • .38. 
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suppressed. Similar measures were required to be taken by the 

British in Italian occupied territory. In response, however, 

it was pointed out that to adopt the United States ai"11endn1ent 

would abrogate the protection afforded by Article 43 of the Hague 

Regulations. Granting the justice of the American and British 

action in the particular cases, the Diplomatic Conference rejected 

the United States amendment because it was felt that such author

ity in the hands of a despotic Power vmuld permit unlimited 

ch&nge of the penal legislation of the Occupied Territory. How

ever, in order to meet the substance of the United States posi

tion, the provision that such laws might be changed and tribunals 

suspa~ded as would constitute an obstacle to the application of 

the Convention was inserted.171 While it may well be doubted if ) 

the drafters of the Hague Regulations envisaged a dictatorial 

regime so utterly contemptuous of human rights and modern con

cepts of legality as that of National-Socialist Germany, it is 

believed that the United States and British action in Germany and 

Italy of abrogating and suppressi.~g those laws and institutions 

wnich flouted and shocked elementary concepts of justice and rule 

of law·can properly ·be considered as a case of absolute preven-
172tion wi thL~ the meaning of Article 43 of the Hague Regulations. 

In the light of the present ideological conflict between the Free 

World and the Communist Regime, it is interesting to contemplate 

the comments of the Russian writer, Professor E. A.- Korowin, in 

i~~IA Final Record 670-672, 771. 
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commenting on Article 43 of the Hague Regulations prior to 

World War II: 173 

"Paragraph 43 of the Hague Regulations provides
that the occupant must respect the laws in force in 
occupied territory unless there are insurmou.~table 
obstacles.*** This is the traditional doctrine of 
the provisional character of occupation of war v1hich 
has been sai.~ctioned by the authority of the Hague
Regulations~ *-:H~ Although Russia had initiated the 
Brussels Conference of 1874,and although her delegate,
Martens, was the author of the Declaration adopted in 
Brussels, the acts of the Russian troops when they oc
cupied Turkish territory in 1877 were not at all in 
conformity with the classic conception of occupation 
as a provisional substitution of one power for another. 
On the contrary the Russian authorities of occupation
regarded it as impossible in those parts of the Balkan 
Peninsula that had been freed from the Turks to keep 
in existence the archaic institutions and laws which 
had characterized Turkish domination. Immediately after 
the retreat of the Turkish troops they began to reorgan
ize public administration of justice and the tax systems 
in a very fundamental manner in order to adapt those 
systems to the usual level of Europea.~ legal customs of 
that time. Official Russian doctrine justified the at
titude of the occupation authorities as follows: Si...~ce 
the war had been caused by the archaic and intolerable 
forms of Turkish domination of the Christian peoples of 
the Balkan Peninsula and had been waged to free that 
Peninsula it would be nonsensical, artificially to post
pone the hour of Slavic l'-beration and with Russian force 
of arms to keep in existence those legal institutions 
the elimination of which had been one of the main war 
aims.~~- The Hague Regulation which provides for the 
maintenance of the local legal system and which is based 
on the idea of a community or even identity of the social 
a..~d legal organization of the warring powers seems obso
lete. A nev, norm, namely to safeguard the maximum of 
social justice for the inhabitants of occupied territory,
is in the process of taking shape. In conclusion it may 
be interesting to note that this departure from the custom
ary system of occupation of war, if we scrutinize the 
Hague Convention closely, has been recognized by the same 
acting upon a proposal of Beernaert. (A reference to the 
preamble to the Hague Regulations) It was recognized 

l 73E. A. Korowi_r1, Intern~.l.tio!1EJJ'g_c,bt1 ich~ Abh_ang_luri.gen, Vol III, 
P • 134 (As found quoted in JAGS Text No. 11, The LaY1' of Bellieerent 
Occup&tion, pp. 41-43). 
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"that in all cases not provided for in the Hague
Re~ulation the lex al population should remain under ' th: protection of the fundamental principles of in
ternational law such as vJOulci follow from the customs 
recognized among civilized people, the laws of human
ity, and the requisites of social conscience. n 

)
While the spirit of the rule may have been more narrow than Pro

fessor Korowin' s "new norm of maximum social jus ticen as that 

test may be applied by each Occupying Power,in the face of toQay's 

180 degree difference of opinion on the subject we are not too 

far from the original united States proposal that the law of the 

occupied territory remains in force until changed. But, however 

broadly a11 Occupying Power may construe its authority to suspend 

the laws a....~d tribunals of occupied territory on the ground that 

they constitute an obstacle to the application of the Convention, I 

" 
there are a nuraber of laws that may clearly be abrogated as a 

threat to the security of the Occupying Power. These y.rould certainl/ 

include _all political laws and constitutional privileges such as ~ --

conscription a~d recruitment legislation, the right to bear arms, 

the right of assembly, the right to vote, the right to travel 

freely, and freedom of the press. 174 The debates at the Diplo ,I 
matic Conference also make clear that the local courts might 

I 

properly be suspended whenever they are corrupt or unfairly con I 
stituted, or where local judicial administration has collapsed ~ 
c~ring the hostilities preceding the occupation and the Occupying 

Power must set up its ov.n courts to insure tba t offenses agc?.inst \ 

local law are properly tried. 175 Basically, the legitimacy of ~ 
En Occupying Power's act with relation to the suspension of the 

1 

1
1774JAGS Text No. 11, The Law of Belligerent Occupation, pp. 68-69. \ 

5IIA Final Reqgrd 833. 
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penal laws or courts of the occupied territocy, and the promul

gation of additional rules and regulations, both before and after' 
Article 64 of the Convention, appear to rest on two underlying 

principles: (1) the Occupying Power 1 s rule is provisional only 
) 

and does not imply a change of sovereignty; and (2) his. act must 

have a reasonable connection to some legitimate objective for 

maintaining order and safety. Changes in the fundmnental insti,, 
tutions of the Occupied State ~nich bear no direct relation to 

the Occupying Power's legitimate war objectives are an unjusti

fiable assumption of sovereignty. Conversely, where a reasonable 

connection does exist betvrnen the act of the Occupying Power and 

176its legitimate objectives, the change is proper. 

I Al though Article 64, therefore, can be regarded as no more 
" 

than a· more articulate statement of principles and limitations 

L/ already imposed by the Hague Regulations, certainly the detailed 

provisions of the Article$ which follow go beyond the previous_ 

requirements of the Law of War, principally by making the limita

tions upon the authority of the Occupying Power within these 

,I general principles more defini·te and certain or by prescribing 

detailed procedure with which each Party to the Convention must 

coe1ply·. 

Thus, by Article 65, penal provisions promulgated by the 

Occupying Power in accord2nce with the authority granted by 

Article 64 may not come into force until published and brought 

to the knowledge of the inhabitants in their ovm language, and 

176Jb.GS Text No. 11, Toe. Law· of Bel_l~ent Occupation, pp. 64-65.
I 
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the effect of such provisions may not be retroactive. Although 

not apparent on its face, it was the intention of the Diplomatic· • 
Conference by using the word upublished" to require the promul

gation of such laws in ·written form and not, for example, by an 
)177ar-u~ouncement over the radio or loudspeakers. 

Article 66 requires the Occupying Power, in enforcing the 

penal provisions promulgated by it under Article 64, to try 
•accused persons by its properly constituted, non-political mili

tary courts sitting in the occupied country, and indicates that 

appellate courts should preferably ~it in the occupied country. 

While it has been argued that the use of civil courts would tend. 

to divorce such proceedings from the traditional harshness of 

military courts, the Diplomatic Conference insisted upon the de-
. 

letion of all reference to civil courts in Article 66 which had 

been contained therein in the Stockholm Draft. Among the reasons 

given were the_ fear that_ the setting up of civil courts in occu- ... _, 

pied territory would tend to extend to it a part of the civil 

legislation of the Occupying Power and that such courts would be 

more likely to be political in nature. 178 The experience of ' 

World War II indicates many instances in which the administration 

of civil courts by civilian personnel of an occupation administra-

tion has been so used, particularly as a first step to the annexa

tion of occupied territory.into t?at of the occupying Power. It 

has hitherto been the view of the United States courts, and of The 

177IIA Final Record 833. ' 178Ibic. 
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• Judge Advocate General of the Army, that military government 

courts do not lose their character as military courts merely by 

reason of the presence of civilians thereon.179 However, the 

• 

) emphasis placed by the Diplomatic Conference on the military 

character of such courts may provide a sufficient basis for a 

different result under Article 66. In fact, in its first opinion 

the United States Court of Appeals in Germany stated that nOur 

practice and procedure is that of courts operating according to 

the concepts of civilian courts."lSO 

While Article 67 states that courts shall apply only those 

provisions of law applicable 11 prior" to the offense, it is clear 

from the discussion of the Diplomatic Conference that it was in

tended. to refer to law applicable "at the time of" the offense. 

The record indicates that the drafters intended to exclude laws 

that may have been repealed at the time the offense was committed 
_, 

and to prevent the retroactive application of laws enacted after 

the offense. 181 The more important provisions of the article are 

those ~hich require the courts to apply only those laws which 

' are in accordance with general principles of law, in particular 

the principle that the penalty be proportionate to the offense;·· 

anu that such courts take into consideration the fact that the 

accused is not a national of the Occupying Power. This latter 

principle is not new. It has long been required in the 

179Madsen v. Kinsella, 343 U.S. 341 (1952); U.S. Militar~r Govern
ment v. Y arbo, 1 Court of Appeals Reports (Germany) 207 (1949);

' JAGA 1952 1086, 25 January 1952. 
180united States v. Srnder, 1 Court of Appeals (Germany) 1 (1948).
18lrrA Final Record 833. 
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.administration of penal and disciplinary sanctions against • 
prisoners of war, 182 and has been borrowed from that convention 

for use in Article 118 of the Civilians Convention as to the 

punishment of civilian internees. The Law of War, and in particu- ) 

lar Article 45 of the Hague Regulations, recognizes that the 

civil population of occupied territories do not owe allegiance 

to the hostile Power and cannot be required to swear allegiance • 
to the Occupying Power. However, this is not to be confused with 

the duty of obedience which the Occupying Power can demand and 
)

enforce from the inhabitants of occupied territory to the extent 

necessarJ for the security of its forces, for the maintenance of 

law-and order, and for the proper administration of the country. 

If the. basis for such obedience was no more than naked force, it ' 
would be unreasonable to e:>..1>ect the Occupying Power to comply 

with the obligations imposed by Article 43 of the Hague Regulations 

--· ..,:c-~-,-"'-··_::_and Article 64··of thi-if-Convention; to -ensure public order and _.:_-a.·:_ '-·· 
safety, to maintain the orderly government of occupied territory, 

and to protect the peaceful population.183 Accordingly, it is 
. 1 

the duty of the inhabitants to carry on their ordinary peaceful 

pursuits, to behave in an absolutely peaceful manner, to talre no 

part whatsoever in hostilities, to refrain from all injurious 

acts towards the troops of the Occupying Power, and to render 

strict obedience to the orders of the Occupying Power.184 

l82see Article 87, Prisoners of War Convention. t 
183Lauterpacht, Sec. 162.
184Pars. 297, 301, FM 27-10, l October 1940; par. 6.85, FM 27-10,

proposed draft 1 March 1954. 
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However, in so far as .Article 67 can be taken to apply to
• 

those tribunals of the Occupied State that the Occupying Power 

may pernit to continue to function in accordance with Article 

• 

) 64, it is submitted that those courts could not apply the pro

visions of Article 67 that require the application of only so 

much of the law to which they owe their jurisdiction as may be 

in accordance with general principles of law, and particularly 

they could not apply the principle that the penalty be propor

tionate to the offense if it were to be maintained that the penal-

) ty prescribed by the law in question vms not appropriate. The 

courts of tl1e Occupied· State that are permitted to continue to 

function must enforce the law as enacted. Otherwise, Article 67 

would constitute a most exceptional attempt to make a treaty 

directly binding upon a municipal court notwithstanding subse

quent conflicting municipal law. While it is perfectly consistent 

t_ ----·· -- to so limit the authority of occupation courts· established by the 

Occupyi..1g Power,. particularly in the enforcement of penal legisla

tion promulgated by the occupying Power in accordance with .Article 

64, in so far as the tribunals of the Occupied State are concerned, 

to prevent the enforca~ent of those laws of the Occupied State 

which violate the principles of Article 67 it would be necessary 

to repeal or suspend them in accordance with Article 64 as con-

s ti tuting an obstacle to the application of the Convention. 185 

After laying down the general principle in Article 67 that 
t 

the penalty must be proportionate to the offense, Article 68 

185Lauterpacht, Sec. 172b (footnote 1, p. 454). 

! 
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continues to prescribe further specific limitations on the • 
punishments which may be imposed upon protected persons who cormnit 

an offense solely intended to harm the Occupying Power. It is 

well to bear in mind that from the very nature of things the ) 

offenses with which Article 68 is concerned will all be in con

trc:.vention of laws promulgated by the occupying Power in accord

ance with Article 64, since it is hardly to be expected that the 

municipal law wouln deal with offenses against an Occupying 

Power. While those provisions of the second paragraph of Article 

68, whkh regulate the imposition of the death penalty for offenses ) 

against laws promulgated by the Occupying Power, are the most 

controversial of the mtire Convention and were made the subject 

of reservations by the United States, Great Britain, Canada, New ' 
Zealand, The Netherlands, and Argentina, 186 the article as a 

whole has been subjected to unwarranted criticism because "it 
. - .. . 

__ -___overloolcs entirely. punispm~nts other .than internment and imprison ' 
187ment and all those offenses in which intent is immaterial TT • 

This criticism shows a failure to appreciate that the general 

liruitation contained in Article 67, just discussed,· to the effect 

that nthe penalty shall be proportionate to the offense", is the 

only limitation upon the authority of the Occupying Power to pre

scribe any appropriate punishment for the violation of any penal 

provisions promulgated by it under Article 64, except in the case 

of those particular types of o:ffenses dealt with by Article 6$ 

186r Final Record 343 346, 349, 352. 
l87Par. 6.91c, FM 27-io, proposed draft 1 March 1954, and com

mentaries thereunder. 
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which are intended solely to harm the Occupying Power. Since• the purview of Article 68 is limited to these particular types of 

offenses, quite naturally Article 68 contains no reference to 

punishments for offenses not within its intended scope. Further

more, since Article 64 lays down the principle that the penal 

laws of the Occupied State shall remain in effect·except where 

I legitimately repealed or suspended by the Occupying Power, ordin

arily there would be no occasion for the occupying Power to pro

mulgate different punishments from those already prescribed by 

) the law of the Occupied .State. Where the Occupying Power is ex

ceptionally required to do so for the reasons just outlined in 

the discussion ofArticle 67 above, anything more flexible than 

' the provisions of Article 67 woulu be hard to imagine. 

What Article 68 does do is to place a limitation upon the 

practically unlimited discretion of the occupying Power to pre-

' scribe appropriate punishments in certa.in prescribed cases. Thus -. , 

the first paragraph of Article 68 lays dovm the rule.that the 

only punishment which may be imposed upon protected persons who 

commit of fe.."'1.ses solely intended to harm the Occupying Power 

which - (1) do not constitute an attempt on the life or limb of 

men1bers of the occupying forces or administration, (2) do not 

constitute a grave collective druiger, or (J) do not seriously 

damage the property of the occupying forces or administration, 

or installations used by them, is internment or imprisonment, and 
•• the duration of such punishment must be proportionate to the 

offense committed. Admittedly, much may turn upon the interpre-

142 



• 

tation of the word nsolely" is a given instance. But in view 

of the general purpose of the Convention, and Article 68 in 

particular, it seems more than clear that the phrase should be 

given a strict construction, limiting the operation of Article 

68 to offenses arising out of hostile acts performed with the 

specific intent of doing injury to, or prejudicing the security 

of, the occupying Power. The Diplomatic Conference indicated that 1 

the term "occupying forces" was used as indicated above to cover 

cases involving the persons and property of allies serving under 

the command cf the Occupying Power. The Diplomatic Conference ) 

also explained that the reason occupation courts &re expressly 

authorized to convert a sentence of imprisonment into one of in

ternment for the same period is that internment is a much less 

rigorous regim'e than that of imprisonment. 188 

The remaining three paragraphs of Article 68 place limita-

tions upon the imposition of capital punishment. The third and l 

last paragraphs, which, respectively, require as a condition 

precede.."'1.t to the pronouncement of the death penalty against a 

protected person that the attention of the Court be particularly ' 
called to the fact that the accused is not bound by any duty of 

allegiance to the Occupying Power, and absolutely prohibit the 

pronour1cement of the death penalty in any case involving a pro

tectcci person under eighteen at the time of the offense, have 

occasioned little if any adverse comment. However, the provis

ions of the second paragraph are highly controversial. That 

183IIA Final Record 673-674, 765, 833-834. 

143 



-----

I 

paragraph provides that laws promulgated by the Occupying Power 

under Article 64 may impose the death penalty on a protected 

person only where that person is guilty of - (1) espionage, 

(2) serious acts of sabotage against military installations of 
> 

the Occupying Power, or (3) intentional offenses causing the 

death of one or more persons, and then only if 11 such offenses 

nere punishable by death under the law of the occupied territory 

in force before the occupation began". It is important to note 

that the objection of the United States and other Powers friendly 

to the United States was to the quoted language. Al though there) 

had been efforts in earlier sessions to enumerate the offe~ses 

that i-:oulci be subject to the death penalty with greater precision, 

L~ the final PlenarJ Session at which the United States amend.me~t 
. 

to delete the limiting language quoted above was debated, ob-

jection was not raised to limiting capital punishment to these 

three categories. 189 In signing the Convention, the United States,• 
Great Britain, Canada, New Zealand, The Netherlands, and Argentina, 

reserved only the right to impose the death penalty in these 

' three types of cases irrespective of ·whether such offer1ses are 

plL~ishable by death under the law of the occupied territory at 

the ti:ne the occupation begins. An examination of the debates 

• i..--iclicates that those powers who voted against the United States 

amend.went, other than the Russian Bloc, did so more out of differ

ences of penological philosophy than from concern over the proper 

• administration of occupied tzrritory. In most of these nations, 

189IIB Einal RecQ.;C£i 424-431. 
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their law either excludes capital punishment or proviQes for it 

only in the case of the most serious offenses against the security 

of the State. Others, observing the extent to which Occupying 

Pov;ers have in the past imported their ovm criminal codes into 

occupied territory, preferred to preserve, as far as possible, 

the civil and penal law of occupied territory. The Stockholm 

Draft presented to the Diplomatic Conference ,;;;as a· strong reflec- ,, 

tion of this thL-viking, for it consisted of a flat prohibition of 

the death penalty in any case not punishable by death at the out

break of hostilities. 190 In support of the United States amend

ment, it was argued that the provision, with the limiting proviso 

deleted, leaves the OccupyL'1g Povrer the absolute minimum of 

freedom to deal effectively vd th grave acts of illegal ·warfare. 

With the proviso retained, it was asserted that the provision 

being 1nw1orkable in practice would defeat the purpose of the 

- ----- - - - Convention and would never-become -one of-the accepted _principles, • 
of international law. 191 The gist of the argument was as follows. 

The practical effect of the proviso is to prohibit the imnosition... 

of the death pe.."'1.al ty even for the acts listed, since a country ' 
about to be invaded or occupied would only have to enact a law 

abolishing the death penalty. (It is to be noted that the original 

la..,guage of the Stockholm Draft, referring to the law in force 

at the outbreak of hostilities rather than that in force before 

occu~ation begins, would..have obviated this difficulty.) If the 
·~ 

190I Final Record 123. 
19lrrA Ein~l Recot9:. 425-426. 
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proviso is retained, the most that persons apprehended as illegal 

combata..~ts a~d-found guilty of espionage, sabotage, or unla~ful 

homicide could be subjected to would be imprisonment for the 

duration. This would result in retaliation and revenge-killings 

by soldiers of the Occupying Power, and would encourage illegal 

acts and wide.spread disaffection among a hostile population 

age.inst the armed forces of the Occupying Power which would have 

to be suppressed. For these reasons, ·it would be impossible 

for the Occupying Power to observe the convention a..~d at the 

same time maintain law and order in occupied terr~tory. Although 

the Diplomatic Conference finally rejected the United States 

amendma~t, within the limits of the reservations made thereto by 

the United States, and the other powers noted above, it is not 

believed that Article 68 will create any special difficulties 

for an Occupying Power, nor will it necessitate a..ly change in 

United States occupation.policy.• 
Article 69 concludes the series of articles that are con

cerned with limitations on punishment by requiring that time 

spent avmiting trial or punishment shall be deducted from any 

period of imprisonmen.t that may be adjudged. 

Article 70 is a novel change in the Law of War. The first 

paragraph of that Article, originally proposed °bJ the Norwegian 

Red Cross, 192 forbids any prosecution or sanction against pro

tected persons for acts committed or opinioyis expressed before 
·~ 

occupation or during any temporary interruption of occupation, 

192Red cross~_Preli.rriinary Cout.atJmce Renor_t, p. 98. See page 67, 
above. 
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_except those acts amounting to war crimes. An ame...rid.ment to this t 

provision was proposed by the Greek delegation, in the light of 

that countryts experience with Nazi occupation, to counteract 

the possible implication of Article 70 that a mere expression of 

opinion not sufficient to incite a civil uprising against the 

Occupying power during occupation might legitimately be made the 

basis of punishment. In ultimately rejectL7lg this proposal, the t 

Diplomatic Conference seems to have concluded that any law pro

mulgated by the Occupying Power under Article 64 making such ex-

pressions of opinion punishable would violate that Article, and ) 

accordi..···igly it would be better not to open the door to conjecture 

as to rmat expressions of opinion would be such as to threaten 

the security of the occupying forces. 193 

The second paragraph of Article 70 gave the Diplomatic Con

fera~ce a great deal more difficulty. This paragraph is the only 

.. .. provision of .the _Convention that deals with nationals of the • 
Occupying Power found in occupied territory who are refugees frora 

its jurisdiction. Such persons are not protected persons as that 

" term is defined by Article 4. 194 Nevertheless, for the purposes 

of this Article, their status is similar to that of stateless 

persons who have relinquished their citizenship a.rid ties of alleg

ia..!ce to the Occupying Power. The Stockholm Draft made provision ' 
only for those nationals of the Occupying Power vrho, before the 

outbreak of hostilities, sought refuge in the territory of the 

193IIB Final Recorg 436-438. 
l94see the discussion as to the persons to whom the convention is 

applicable, begin_~ing at page 80, above. 
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Occupied State from the consequences of an offense committed out
• 

side occupied territory, and did not provide any express protec

tion for bona fide refugees who, without having committed any 

offense, sought asylU.l!l outside the jurisdiction of the occupying 

Power for political, religious, or other similar reasons. By 

adopting the substance of amendments offered by the Indian dele

gation, the Diplomatic Conference made clear its intention to• 
protect such refugees from arrest, prosecution, conviction, or 

deportation from occupied territory.195 As to those refugees 

) who have committed an offense, Article 70 divides them into two 

categories. Article 70 provides no immunity ~natsoever fer the 

refugee who commits an offense after the outbreak of hostilities. 

On the other hand, the refugee who commits an offense "under 

common lawn before the outbrealr of hostilities may be arrested, 

prosecuted, convicted, or deported from occupied territory only 

if the offense is one which, under the law of the .Occupied State 

as it existed before the occupation, would justify extradition 

in time of peace. The record of the Diplomatic Conference does 

" not maim clear precisely what was meant by the phrase nunder 

com:won lawn exceut that t.~ose ordinary.criminal offenses regarded.. 
as such by all civilized nations are to be considered included. 

For all practical purposes, those offenses that are extraditable 

in time of peace are governed by treaty between the Powers con

cerned, v1hile offenses occurring after the outbreak of hostilities, 

such as acts of a traitorous character, are so characterized by 

195rrB Final Record 434. 
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the La77 of l'i1.ar.196 The main purpose of t..~e distinctio~ seems to 

be to shield such refugees from the consequences of "political 

offenses" of the type not ordinarily covered by extradition 

treaties, if committed before the outbreak of hostilities. Just • 

how far this might be carried is illustrated in the exc1:1ple cited 

b7 the Italian delegation. Thus, if a German citizen should 

assassL---iate the head of the German police, it \'iOuld be regarded 

as a crime of a 11 political nat:1ren and not extraditable under 

Itali~~ la~, while the murder of his wife by the same German 

citizen would a~tail extradition.197 Finally, the Diplomatic , 

Conference, in accepting an amendment proposed by the United States, 

ma.de it clear that the test as to whether the offense would justify 

extradition in time of peace does not require actual extradition, 
'\ 

but the accused may be brought to trial in such a case by the 

Occupying Power in occupied territory. l9S Vlhile the amnesty thus 

gra.71ted · to certain=cat·egori.es of offenders-is -quesfiohable; ··the .. - . ' 
broad category of persons protected by Article 70 appears to out-

weigh this disadvantage. 

(b) Penal Procedure 

The remaining eight articles of Section 

III establish a code of penal procedure that must be followed by 

the Occupying Powe1" in occupied territory. While these articles 

hav2 ~o previous colL~terpart in the conventional Law of War, they 

are, in reality, no more than a detailed implementation of the 

196rrn Finag Record 480. 
197rb· · 43 -19 ~ 1U..z. •DIII Yinal Record 142. 
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general principles of Article 46 of the Hague Regulations, which 

require respect for the lives of persons, their honor, religious 

convictions and practices, property, and other rights. The 

basic guarantees contained in these articles insure to protected 

persons those fundamental judicial safeguards that are essential. 

to the fair and impartial administration of justice. Recourse 

in both World Viars to reprisals, the taking of hostages, and 

simi~ar punitive measures which obviously went far beyond estab

lished obligations of the Law of War as to decency of, treatment, 

the preservation of human rights, and related humanitaria.~ stanu

ards, have made these provisions necessary. These articles may 

be said to establish that standard of procedure customarily 

associated with the concept of "due process". 

Thus, Article 71 provides that no sentence may be pronounced 

by an occupation court except after a regular trial. Accused 

persons must be informed promptly, in a language they understand, 

of the charges against them, and brought to trial as promptly as 

possible. To insure the observation of these provisions, the 

Occupying Power must notify' the Protecting Power of all proceed

ings against protected persons charged with offenses for which 

the death penalty or imprisonment for two years or more may be 

adjudged, and must furnish the particulars of all other proceed

ings upon request. The Stockholm Draft had required notice in 

all_ cases, but the Diplo::natic Conference concluded this would 

impose an unwarranted burden on the adrainistration of justice iI1 

occupied territory. 199 The required notice must be given at least 

199IIA Final Record g34. 
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three weelcs in advance, must contain certain details prescribed 

in the last paragraph of Article 71, and trial may not proceed 

unless evidence of full compliance with this Article is submitted 

to the court. 

Article 72 guarantees accused persons the right to present 

evidence necessary to their defense, the right to call witnesses, 

the right to counsel or their ovm choice, the right to an inter

preter at all times, including the right to .replace him upon 

request, and all other necessary facilities to prepare their de

fense. If the accused does not select counsel, the Occupying 

Power may furnish counsel with the consent of the accused, and, 

if the ProtectL.~g Power is not functioning, must furnish counsel 

in a serious case if the ac·cused so requests. 

The first paragraph of Article 73 requires that the accused 

be fully informed as to his righ.t ·of appeal and granted ·whatever 

right of appeal may be provided by_ the. laws applied by the court. 

The last paragraph provides that in cases where no right of ap- · 

peal is provided by the laws applied by the cou~t that convicted 

persons shall have the right to petition competent authority. In 

approving the addition of the last paragraph of Article 73 to 

the Stockholm Draft, the Diplomatic Conference explained: 260 

"The comn1i ttee have had in mind the fact that 
the competen t authority will usually be the Military 
Commander in the district, and they think it right
that, as in certain military legal systems, there 
should always be that right of petition, ·.vhich, how
ever1 is very distinct from an appeal to a higher
Cour-c. 11 

200rrB Final Record 439. 
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Article 74 is a concomitant to Article 71. Under the first 

paragr.:ph of that Article, the Protecth1g Power has the right to 

att~1d the trial of any protected person, unless secrecy is re

quired L~ the interests of the security of the Occupyin
0
~ powe.:-, 

in r.nich case the Protecting Power must be notified of t..½at fact. 

Since, under Article 71, the Protecting Power is sa1t notice only 

of cases involving the death penalty or two or more years of 

impriso:-...nent, Article 74 requires that the Protecting Power be 

notified of the venue and date of all sessions of courts for 

the trial of protected persons so that it may also be a~are of 

trials for lesser offenses. The second paragraph of Article 

74 requires that the ProtectL1g Power be notified of the results 

of tri~ only v:here the death penalty or imprisonnent for t't':o 

or mo:-e years is adjudged. ·However, a record of jucigoents i..Tl 

all other cases shall be kept open for inspection by the Pro-

+ .... u..,ec l,1.J.1g .. ower. 

of imprisonma~t must be furnished. Also, where notice is re

quired, the period allowed for appeal will not begin to run until 

notice is received by the Protacting Power. However, the Diplo

matic Conference decided to delete that provision of the Stock

hol~ Draft mich provided that judgments would not be enforced 

until the expiration of the period allowed f'or appeal. The 

rea.so::1 given for this was that since notice v:as required in all 

serious cases, and Article 69 requires that time spa~t awaiting 

trial or punishment must be deducted from a...~y period of impriso::1-

oent adjudged, such a provision could only react unfavorably en 

,,._ 
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persons held in custody vmo were sentenced to relatively short 

periods of imprisonment. 201 

Article 75 contains additional safeguards on the execution 

of the death penalty. Persons condemned to death may not be 

deprived of the right of petition for pardon or reprieve. No 

such sentence may be carried out until the expiration of six 

months from the receipt of notice of final judgment by the 

Protecting Power, or receipt of an order denying pardon or re

prieve. The Diplomatic Conference did recognize the need to 

modify the Stockhol~ Draft to permit the reduction of this six 

months period of suspension in cases of grave emergency involv-

ing an organized threat to the security of the Occupying Power, 

but even in such cases the Protecting Power must be notified of ·~ 

such reduction and given a reasonable time t9-make representa-
20-itions to competent authority with respect to the death sentence. ~ 

The first sentence of Article 76 requires that accused ii 
I 

protected persons in occupied territory be detained therein, and, 

if convicted, that they serve their sentences in occupied terri

tory. The Stockholm Draft contained a provision that protected 

persons should in no case be taken outside occupied territory. 

The Diplomatic Conference decided to delete this restriction to 

per~it their appearance in appropriate cases before appellate 

tribu.r1als outside occupied territory, and, where desirable, to 

permit special health treatment where appropriate facilities were 

not available i."'1. occupied territory. To the minority ,vho objected, ., 

20lIIA Final RecorQ 835. 
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it was pointed out that the requirement that sentences be served 

in occupied territory still contained in Article 76, coupled with 

the general prohibition against forceable deportation in Article 

20349, made adequate provision for the usual case. The balance 

of Article 76 specifies certain standard conditions to govern 

the imprisonment of convicted protected persons. They must be 

provided proper nutrition, medical care, and spiritual assist

a.'11.ce. Women must be confined separately. Minors must be given 

special consideration. The Protecting Power must be permitted to 

visit them, a.'11.d they must be permitted to receive at least one 

relief parcel per month. 

Article 77 provides for the handing over of all imprisoned 

protected persons to the authorities of the liberated territory 

on the close of occupation. There is nothing in this Article 

that would prevent the conclusion of special agreements as to 

•I convicted offenders as a part of any armistice agreement, but 

it \1ill prevent the practice which grew up in V/or'id War II of 

removing convicted persons from occupied territory for the purpose 

of retaining jurisdiction over them. 

Article 78 prescribes the circumstances under which pro

tected persons in occupied territory may be internen or placed 

in assigned residence. The first paragraph of that Article is 

similar to the first paragraph of Article 41, v1hich prescribes 

when this may be done in the case of protected persons in bellig
,, 

erent territory. In each case the principle is the sane. 1;:11.en 

r-,03
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the war-time security of the State demands, the most a State may 

do is subject protected persons to assigned residence or intern

ment, unless, of course, they &re guilty of an offense against 

the penal laws of the State. In the discussion of Article 41 

above, 204 it will be recalled that, at the suggestion of the 

United States, a second paragraph was added to Article 41 requir

ing the application by analogy of those standards of welfare 

required by Section IV of Part III of the Convention, that is, 

the internment regulations, whenever protected persons a.re re

quired to leave their usual place of residence by virtue of a 

decision of the State placing them in assigned residence else

where. That provision of Article 41 also made specific reference 

to the second p&ragraph of Article 39, under which it became the 

duty of the State to provide for the support of protected persons 

and. their depena.ents v'/henever any special measures of control 

over them should prevent them from providing their ·mvn support. 

Although the last paragraph of Article 78 does not require the 

application by analogy of those standards of welfare required by 

Section IV of Part III of the Convention whenever protected 

persons in occupied territory are required to leave their usual 

place of resid.ence by virtue of a decision of the occupying Power 

ple..cing them in assigned residence elsewhere, it does make refer

ence to Article 39, thereby making the Occupying Power responsible 

for their ~Qpport end that of their dependents if such assigned 

resid.ence should prevent them from doins so. The second paragr~ph 

204see page 107, above. 
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of Article 78 is similar to the first paragraph of Article 43, 

to the extent that in both belligerent territory and occupied 

territory decisions as to placing protected persons in assigned 

resiuence or internment must be made according to a regular pro

cedure, including the right of appeal and periodic review. The 

differences are that protected persons in belligerent territory 

under Article 43 are entitled to consideration by an appropriate 

court or board, and to periodic review at least twice yearly, 

while protected persons in occupied territor/ under 1:.rticle 78 

are entitled only to consideration according to a regular proced

ure prescribed by the occupying Power, and to periodic review 

twice yearly if possible. Vlhile the provisions as to assigned 

residence a..~d internment in belligerent territory and occupied 

territory Tiere made fairly parallel, the Diplomatic Conference 

felt that it vms not possible to push the analogy between the 

situations of these tv:o different types of. interne~~ any further, 

since the circumstances that might prompt their internment would 

in most instances be so entirely different as to make argument 

by analogy impossible. 205 

e. t 

(1) Scope and Arrangement of Section IV 

Regulations governing the treatment of in

te:rnees make up the bulk of the Convention. The fifty-seven 

articles in Section IV are divided into twelve chapters. The 

205IIA Final Record 790. 
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first of these contains a number of general principles while 

the remaining chapters lay down rules to govern such matters 

as the places wnere protected persons may be interned, stand

ards as to the food and clothing they must be furnished while 

interned, the conditions of hygiene and the medical attention 

they must receive, their right to engage in religious, intel-

lectual and physical activities while interned., including rules 

as to the working conditions, hours, wages, and workmen's com

pensation benefits to which they are entitled if employed, pro

cedures to govern the handling of their personal property and 

other financial resources, the relations of internees with the 

exterior, the penal and disciplinary sanctions which may be 

taken against them, provisions to deal with matters arising from 

their death, and procedures for their release from internment, 

repatriation and accommodation in neutral countries. 

_---- _ So far throughout this chapter, as we have d~:scussed the 
.. 

various major divisions of the Convention, a fairly complete and 

detailed analysis of the· individual articles of the Convention 
. .. _; 

has been provided, with a-particularly complete examination of 

Section III - Occupied Territories. Although we have repeatedly 

observed that this Convention is, for the most part, an amplifi

cation and implementation of the general principles contained 

in the Hague Regulations, it has been necessary to consider many 

of the individual provisions of the Convention to gain an apprec

iation of the nature of the rights and obligations of the occupy

ing forces, the local population, and the nationals of neutral 
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powers found in occupied territory during belligerent oc~1pa

tion. However, so detailed an examination of Section IV does 

not appear to be necessary. Although Section IV of this Conven

tion marks the first conventional law to provide regulations 

for the treatment of interned civilians, either in belligerent 

territory or occupied territory, the details of these regulations 

are not new. With a few exceptions, which rte shall exB!lline, 

the provisions of Section IV are no more than an adaptation of 

the fa.railiar provisions of the Prisoners of War Convention to 

the situation of civilian internees. FurtherDore, as we have 

seen, 206 during World War II, at the suggestion of the Inter

naticnal Committee of the Red Cross, selected provisions of the 

• Geneva Convention of 1929 Relative to the Treatment of Prisoners 
' 

of War· were successfully applied by analogy to enemy aliens ·in 

the territory of a belligerent. Thus, the important change ef-

' fecteci. by Section IV in the prior Law of War is the making of 

these detailed regulations, with ~nich the reader ca~ be presumed 

to be already familiar, expressly applicable to the situation or 
• civilian internees, and particularly to those interned in occu-, 

pied territory. However, in adapting the Prisoners of War Con

vention to the situation of civilian internees, on the one hai.1d, 

a number of the provisions of that Convention Vlere four..d. to be 

inappropriate for application to civilians, and, en the other 

ha.11d, a. few new provisions ·were found to be required to cope 

adequately with civilian problems. 

206see page 61, above. 
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(2) Provisions of the Prisoners of Wai_ 
Convention 0mi~ted from the Civilians 
Convention 

An examination of the Prisoners of War Con

vention reveals that the substance of every article of that Con

vention has been reproduced in some article of the Civilians 

Convention, though not necessarily in Section IV, with, of course, 
I 

some.appropriate changes 1n terminology, except those few articles 
I•that can only apply to military personnel. While the following 

list is not intended to be exhaustive, the following examples 

will illustrate this point. Thus, Article 17 of the Prisoners • 

of War Convention, concerning the giving of name, ranl~, and 

serial number on capture, those of Article 21, which Qeal with 

parole, and those of Article 24, providing standards for transit 

camps used in moving prisoners of war to the rear after initial 

capture, have no counterpart in the Civilians Convention. Article 

0 --~=:c:=-_,:,-:-,c...'"""'33 of the-Prisoners -of-- War Convention, vrhich prescribes the duties .- • 

of retained medical personnel and chaplains who are not regarded 

as prisoners, deals with a situation that does not arise in con-

nection with civilian internees. The Civilians Convention also 

has no need for the provisions of Article 40 of the.Prisoners of 

War Convention, pertaining to the wearing of badges of rank and 

decorations, Articles 43 through 45, concerning the ran_~ of pris • 
oners of war, Article 60, as to advances of pay by rank, Articles 9_1 · 

and. 91;., as to the effect of successful escape, or Articles 110 

through 117, providi..~g for the repatriation of certain categories 

of sick and wounded prisonb:.i.-;:.,. In addition, a comparison of those 
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provisions of the two conventions that deal with labor, and~ 
I 

those that deal with judicial proceedings, reveal substantial 

differences between the two, although they are similar in many 

respects. 

(3) New or Vodified Provision§ 

An exhaustive treatment of each provision 
I 

of Section IV of the Civilians Convention which has no counter
I• 

part in the Prisoners of War Convention does not seem worthwhile. 

However, the more significant of them are described in succeed-

- ing paragraphs. 

(a) General PrQvisions and Pla.ces of 
Internment 

. 
~ Article 79 provides that protected per-

sons may not be interned except in accordance with Articles ·41, 42, 

and 43 (which it will be recalled lay do'.'.rn applicable principles 

and prescribe the procedure to be followed when interning protected 

persons in belligerent territory), or in accordance v:ith Articles 

68 and 78 (which make similar provision for the internment of 

protected persons in occupied territory). The last paragraph of 

Article 81.requires the Detaining Power to provide for ~he s~pport 

of those dependent on an internee if such dependents are without 

adequate means of support or are unable to earn a living. This• 
provision is a duplication of the protection granted the dependentsL . 

of internees in belligerent territory by the second paragr&ph of 

Article 39, but it is necessa.ry to give the same protection to 

the dependents of internees in occupied territory, s:!nce, as ·will 

be recalled from the discussion of Article 78 above, the provisions 
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of that article grant the protection of Article 39 only to the 

·dependEh"'lts of protected persons subjected to assigned residence • 
requiring them to leave their customary residence. 

In addition to the common provisions of the first paragraph 

of Article $2 (which are found in the last paragraph of Article 

22 of the Prisoners of War Convention) which require the group

ing of internees according to nationality, language, and customs, 

the last two paragraphs of Article 82 require that parents and • 
children be interned as a unit, housed in the same pra~ises, and 

given the necessary separate accormnodations and facilities re-

quired for a proper family life. In addition, that Article pro

vides that irlternees are entitled to have any of their children 
I 

who have been left at liberty without parental care interned I 
~. 

with them. There are a number of additional provisions scattered 

through the remainder of the internment regulations that take 

special account of the needs of children and expectant and nursing , 
_,.._ ... 

Extra rations. are autho.rized -by· A"rticle 89, · special ; 

medical care by Article 91, schools, playgrounds, and other educa-

tional facilities by Article 94, and special repatriation con- • 

sideration by .Article 132. 

(b) La.bor of Internees · 
l 

The labor of internees is dealt with by t 

Article 95. The first paragraph lays down the fundamental prin

ciple that internees may not be compelled to do any worlr. This, 

;\of course, is the same as the rule of Article 49 of the Prisoners 
I 

of ·war Convention with respect to commissioned officers and 
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persons of equivalent status. The second paragraph of Article 

• 95 does provide that internees may be required to perform the 

work required for the administration and mainten2nce of the in

ternment camp, such as work in kitchens 2Ild other domestic tasks, 

and especially including tasks connected ·with air raid precau

tions. Furthermore, it is expressly provided that interned 

medical personnel may be compelled to work in their professional
• 

capacity on behalf of their fellow internees. In order to get 

the proper perspective on the rules as to compulsory labor of 

~ civilian internees and prisoners of war, it is necessary to re-

call that civilians who a.re not interned may be compelled to 

I do certain kinds of work, as presc~ibed by Article 40 in bellig-
1 

~ erent territory, 207 and as prescribed by Article 51 in occupied 

territ;ry. 208 The character of this corepulsory labor is ess~~

tially the same as that prescribed by Article 50 of the Prisoners 

~ of War Convention as to- enlisted personnel. The last paragraph 

of Article 95 specifies that v:orking conditions, medical atten

tion, workmen's compensation, wages, and hours, be in accordance 

with national legislation and existing practice, and not infer

ior to that prevailing in the same district. Similar provisions 

are round in Articles 40 and 51 for non-interned civilians, and 
l 
t 

all of these provisions are roughly equivalent to those of 

Articles 51 and 52 of the Prisoners of War Convention. However, 

I the provisions of Articles 54 and 62 of the Prisoners of War 
;\ 

207see page 105, above. 
208see page 119, above. 
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I 
Convention, fixing the wages of prisoners of war, are quite ~ 

different. Article 95 of the Civilians Convention provides that I 
the wages to be paid those civilian workers who voluntarily j 

accept employment ·shall be determined on an equitable basis by ~ 

special agreement between the internees concerned, the Detaining 

Power, and any private employer that may be concerned. The I 
Diplomatic Conference indicated that this special provision was I 

'i' 

inserted in order to take into account the fact that, inasmuch I 

as civilian internees are divested of all normal financial re I 

sponsibilities for themselves and their dependents while interned, ~ 
209they cannot be permitted to receive standard wages. 

(c) Personal PropettY a.Dd Financial Resources I 
As ,vould be expected, the provisions of I1 

f 

Articles 97 and 98 of the Civilians Convention, concerning the I 
personal property and financial resources of internees, are I 

substa."'l.tially _different f.r(?m th(?Se 
0
0f ~I't_icles _..58 _~p._rough 

0
_68 0~ ~:._ 

f 

I•the Prisoners of War Convention. Generally internees are entitled 

to retain articles of personal use, valuables, and documents of 

identity. Receipts must be given for monies, checks, bonds, and 

other negotiable. items talcen from them, and upon release any 

balc:nce reu1aining to their credit in the individual accounts es

tablished for them under Article 98 must be returned in currency. 

\'t'hile Article 97 is designed to protect internees against abuse 

by officials, the Diplomatic Conference indicated that its pro
,,

visions were drafted to recognize the right of the Detaining 
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I Power to enact enemy property legislation from wnich internees 

~ cannot be shielded simply because they are interned. 210 Article 
r 

98 provides that all internees be given a regular allowance by
I 

the Detaining Power for the purchase of certain morale sustaining 
~ 

items, and authorizes the receipt of such allowances as the 

Power to v.tiich they owe allegiance, the Protecting Power, chari
I 

table organizations, or their O\m families may provide. In adI 
'i' 
I dition, internees may receive such income on their property as 

I the law of the Detaining Power may provide. A special account 

is required to be opened for them into which all such sums, and ~ 
wages earned, are deposited. From this accoun.t, internees may dra,: 

I in those a;.101.L"l ts necessary for their 
•. 

personal requirements, in 

J1 amou.-rits ap,;?roved UJ the Detaining Pmver. 
f 

/ (d) Administration and Di scirrline 

/ .In general, the provisions pertaining 

• to administration and discipline, a..'1d the disciplinary sanctions 
f 

I 

which may be imposed upon civilian internees for breach of the 

rules &'1d regulations promulgated to govern internment camps, 

are similar to those pertaining to prisoners of war. However, 

li.rticle 100 of the Civilians Conve...n.tion has no counterpart in 

the Prisoners of War Convention. Based on tha experience of 

Wo::-ld. v.:ar II, a provision was 1..-riserted in the StocYJlolm Draft, a..--i.d 

approved 1.vi th no alteration by the Diplomatic Conference, de

signed. to prevent the excesses practiced. by the Nazis in their ,, 
0 .Pei--&tion of concentration camps. Article 100 req_uires that the 

210rr;. Final Rec-,rci S.39. 

,,I 



t 

disciplinary regime in places of internment be consistent with 

humanitarian principles, and expressly stipulates that intern

ment regulations may not impose upon internees physical exertion 

da.1gerous to health or involving physical or ~oral victimization, 

proscribes tattooing or other identification by markings on the 

body, and singles out for special condemnation such practices as I 

prolonged standing and roll calls, punishment drill, a.~d the ~ 
reduction of food rations. 

Judicial proceedings for criminal offe.:.~ses committed during 

internment, as distinguished from the mere infraction of intern

ment camp regulations, are entirely different from the penal pro

visio:1s of Articles 99 through 108 of the Priso-;.1.ers of War Con

vention. The first paragraph of Article 117 of the Civilia.-ris Con- I 
I.. ver1 tion provides that the la;.s in force in the territory in which 

civilians are interned shall be applicable to those internees •uho 

- commit offenses dur~g _~!lt._c~nmexrt;. __ J:huz, t.11.~ penal la·,1s of the_ .-- - .;:...-: 

Detainin:,:; Power are applicable to civilians interned in belligerffi1t 

territorJ, while the penal laws of the Occupied State, as modified 

or promulgated by the Occupying Power in accordance with Articles 

64 through 76 discussed above, 211 are applicable to civilia.-1s in

terned in occupied territory. In addition, Article 126 nakes 
t 

the standards of penal procedure prescribed by Articles 71· through 

78, nhich are normally applicable only in occupied territory, 

applicable by analogy to proceedings against civilian internees 

in belligerent territory. 

2llsee PUGe lJO through 154, above. 
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( e) Relations of Internees ·with The Exti;ri o!' 

The provisions of Articles 105 through 

11.3, concerning the relations of internees v1ith the exterior are 

for the most part identical ·with those prescribed for prisoners 

of war. Hmvever, the second paragraph of Article 103 of the 

Civilians Convention embodies a restriction on the quantity of 
I 

reli8f ship:nents to civilian internees where required by military 
~ 

necessity that is not found in the Prisoners of Tiar Convention. 

In addition, the last three articles under this headL'1.g in the 

Civilians Conve...'1.tion have no counterpart L"l the Prisoners of War 

Convention. Articles 114 and 115 require that civilian internees 

be giv2n certain special privileges for the ma."lagement of their 

l property, including leave from the place of internoent in urge.'1t 

cc.ses, · a.rid. v:here the internee is a party to proceedings in any
I 

court, the Detaining Power must notify the court of his intern

ment and. take the necessary_ steps to, pr~vent prejudice. of _hi~_ 
., .. •- - . - . 

rights by reason of internment. Article 116 provides that -in

ternees :-::ust be allowed to receive visitors at regular L.'1tervals 

~ and be granted compassionate leave to visit their ho~es in urgent 

cases such as those involving the serious illness or death of 

relatives. . . 
I 

(f) Tra'1sfer of Internee~ 

Provisions for the tro:asfer of internees 

are generally similar to those concernL.'1g the transfer of prisoners 

of 1'.";>r··- . However, the first paragraph of Article 127 of the 

Civilians Convention varies from the Prisoners of \'!ar Convmtion 
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I 
by prescribing that internees must as a general rule be trans- ~ 

ferred by rail or other means of transport, and, where in excep- I 
tional cases transfers are to be made on foot, they may not take \ 

place unless internees are in a fit state of health and will not ~ 
I 

be exposed to excessive fatigue. 

(g) Matters Concerning D~aths of Internees 

The provisions of Articles 129 and 130 

which pertain to matters arising out of the death of internees 

are reasonably equivalent to those of Articles 120 and 121 of 

the Prisoners of Tiar Convention. However, as the Diplomatic 

Conference pointed out, the inte~nee is, in the legal sense, a 

much more complicated person than the soldier, and documents per

tainb1g to his affairs have to conform to more formalities th~! 

those per.taining to the affairs of a prisoner of war, particularly 

where they have to be made e.ffective in countries other than 
~-

::." ;:;::-;? those -tu, which they ,are,_ draym:_up. --:-,Accordingly . tpe provi~ions: o_f-_, ! 
Article 129, and the preceding Article 113 as to wills, death 

certificates, and other docu.o.ents, are designed to insure that sub-
I 

t O d th • 212sequent 1 eg t ra'1sac ions base ereon are • hal lll no way amperea. A~ 

(h) Release and Repatriation 

A number o.f the provisions of the Prison-
;,1 

ers of War Convention relating to the repatriation of sick and 

wou..'1ded prisoners have no counterpart in the Civilians Convention. 

Ho~ever, the basic principle o.f the second paragraph of Article I 
f\ 

109 of the Prisoners o.f War Convention as to continuing endeavors 
212IIA Final Record 841-842, 844. 
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throughout hostilities to repatriate sick and wounded prisoners, 

or to accommodate them in neutral countries, is echoed in the 

second paragraph of Article 132 of the Civilians Convention, 

which calls for such endeavors on behalf of sick and wounded in

ternees, children, pregnant women, and mothers V!i th infants and 

young children. While both Conventions call for the prompt re

lease and repatriation of prisoners of vmr and internees upon 

the termination of hostilities, Article 134 of the Civilians 

Conve:...1. tion al so calls for the return of internees to their last 

place of residence, and Article 135 provides that the Detaining 

Power shall pay the cost of returning internees to their place of 

residence, or the cost of completing any journey upon which they 

may have been embarked when taken into custody. 

f. 

This last section of Part III of the Convention 

consists of only six sections. The function of these agencies is 

to receive a..~d transmit information as to protected persons in the 

hand.s of adverse Parties to the conflict, and where necessary to 

ret~rn valuables left behind by those who have been repatriated or 

released, or who have escaped or died. These provisions are for 

the most part identical with the provisions of Articles 122 through 

124 of the Prisoners of War Convention. Hovrnver, Articles 137 and 

140 of the Civilians Convention do contain provisions not found in 

the Pri~oners of War Convention for the withholding of i...YJ.for!!lation 

concerning protected persons ~here its transmission might be det

rimental either to the person concerned or his relatives. It 1dll 
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I 
be recalled that similar precautions are inserted in Articles 35 

and 43, concerning the transmission of the reasons for the refusal \ 
to permit certain persons to depart from belligerent territory at I 
the outset of hostilities and as to the reasons for the internment 

of persons in belligerent territory. 

5. Part IV - Execution of the Convention (Articles 142-152) Ia. Scone and Arrangement of Part IV 

With the exception of Articles 142, 143, and 1.54, 

the articles contained in Part IV are coITu~on to each of the four 

Geneva Conventions of 19/+9 For The Protection of War Victims. The 

first eight articles comprise Section I - General Provisions, and 
I 

the last ten articles comprise Section II - Final Provisions. l 
1 

Those articles found in Section I concern the organization for I 
control and supervision of the Convention, including sanctions 

for its non-application. These provisions are of considerable 

:-- -c-.:-,.::-.-:_'_"::-.:.:<importance and are discus"s-ed. iri'··greater -"detail below.· Howevei/.;..c· 

those articles found in Section I~, for the most part, deal with 

such technical matters as the official languages in which the ~~ 

trea~J is established, signature, ratification, effective date, 

and »~thdrawal or denunciation, and are generally similar to the 

provisions of this nature usually found at the end of nost inter

national treaties. Hence, with the exception of Article 154, 

concerning the relationship bet·ueen this Convention a..'1.d the Hague 

Regulations which article is discussed more fully below, no 

further consideration of Section II is required. 
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I b. Status o the Int national CommitteP of 
the Red Cross and the rotectL""lg Powers 

I Although the principle of freedom of action for 

I accredited agents of the International Committee of the Red Cross , a11.d those of other relief or religious organizations, and for 

delegates of the Protecting Powers, is reiterated in a nwnber of 

j places and i..ri connection with several special situations through

out the Conva1tion, this principle is given general confir~ation 

agai.11. i..vi Articles 142 aJ1d 143. Thus, the Detaini..rig Pov.rer must 

gra11.t represavitatives of the International Committee of t..he Red 

Cross and other relief or religious org~11.izations, subject to 

essential se~~rity measures, all facilities for visiti.11.g protected 
I persons, distributing relief supplies to them from any so~rce,
k 
1 an1 for assistL.1g internees in organizL.1g their leisure ti.I:e.
I 

Similarly,the Detaining power must per~it representatives of the 

Protecting Powers, subject only totemporar; restrictions for 

reasons of fuperative cillitar; necessity, to go to all places 

mere protected persons are, particularly places of internoent, 

dete:;::ition, a..11.d. Tiork, an.d to interview them without witnesses and 

vdth or without an interpreter. The experience of ~orld War II, 

a..~d the nany obstacles placed in the way of the represe:itatives 

of !;0th the Red Cross and the Protecting Powers, mal-:es it im

porta:-1t th&t their authori~/ be given express recognition lr'J in

ternational agree~ent.213 

Zl "), f the Protectingp ·- ~i:._s to :-estrictions upm1 the activities o 
discussic~ oft~~;r,oasec on nilitar7 necessit7, conpare the 

·- 1.,J.c... e 9, en page 74, ab:r;e. 
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c. Penal Sanction~-

As we noted at tho outset or this paper, because 

the Hague Regulations and the Geneva Conventions contained no 

express provisions charging an individu~, as distL.~ct from the 

State, with criminal responsibility for breaches of' the Lav, of 

7:ar, it was urged by a minority that only States might be held 

respo~sible for violations of international law. 214 Although, 

as \7e have seen, the war crimes trials following World War II 

hava made it abundantly clear that the individual soldier or 

civilian is himself criminally responsible f'or a violation of the 

Law of War, irrespective of any overall responsibility of his 

government, it vms felt by many at the Diplo;:natic Conference that v 
express provision for the imposition of penal sanctions upon in ;, 
dividuals gull ty of violations of the Conven.tion should be in I 
serted L~ it. Accordingly, by Article 146 each High Contracting I 

Party agrees to_ enaC?t such r_:>~n~l .legislatiorr 3:s__ !IlaY. be ne_ces~ary._: _ 

to provide effective penal sanctions for the punishment of persons 

col'!lmitti."1.g, or ordering committed, any of the "grave breaches" of 

the Convention as defined in Article 147, to search for such per

sons end try the.11 or turn them over to any other High Contracting 

Party making out a prima facie case against such a person, and 

to t8.ke those measures necessar.r to suppress acts contrary to the 

Convention not constituting a "grave breach" of its provisions. 

Such trials must be conducted in accordance ~ith rules of pro

cedure not less favorable to the accused than those prescribed by 

Articles 105 through 108 of the Prisoners of Vlar Convention for the 

214see page 6, above. 

I 
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trial of prisoners of v:ar. There is no substan.tial difference 

, between these articles &"'ld the provisions of .Articles 72 throug..~ 

75 of the Civilians Convention, the form.er ha"Ving been referred 

to, it may be presumed, in the interest of uniformity of proced-

ure in cases involving the breach of any one of the four Geneva 

Conventions of 1949. ttGrave breachestt of the Convention are de

fined by Article 147 as: (1) willful killing; (2) torture or 

inhuman treatme.~t, including biological experiments; (3) till-
I 

fully causing great sufferi.~g or serious injury to body or health; 

j (4) unlawful deportation or transfer or unlawful confinement of a 

protected person; (5) compelling a protected person to serve in 

the forces of a hostile Power; (6) willfully deprivL"'lg a protected 

;, person of the rights of fair and regular trial as prescribed in 

the Convention; (7) taking of hostages; and (8) extensive destrucI 
tion and appropriation of property not justified by military necesI 
sity and carried out unlawfully and ~antonly. Article 148 expressly 

prohibits any High Contracting Party from absolving itself or any 

other High Contracting Party of any liability incurred by it or 

~~other High Contracting Party for a.riy such "grave breach" of t~e 

Convention, and Article 149 sets up an inquiry procedure for the 

investigation of any alleged violation of the Convention. 

The list of ttgrave breachesn in Article 147 is not ari exha-.is

I tive list of those offenses against the Law of \';'ar which may give 
I rise to trial as war crimes. For example, the following violatio~s 

of the Hague Regulations would certainly be so triable - the use 

of poison, including poisoned and other types of forbidde'Cl t:eapo::s, 
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' 
treacherous request for quarter, maltreatment of dead bo"dies, i 
firing on undefended places ~~thout military significa..~ce, abuse 

of or firing on a flag of truce, use of civilian clothing by 

troops to conceal military character in battle, bombardment of 

hospitals or other privileged buildings, and pillage or purposeless 

destruction.2l5 Various war crimes trials .following World War II 

illustrate the prosecution as war crimes of such acts as the f 

requiring of prisoners of war or civilians to per.form prahibi ted 

labor, 216 lcilling spies or other persons who have committed 

hostile acts without trial, 217 denationalization o.f the inhabitants a 

of occupied territories, 218 the invasion of the religious rights 

of the inhabitants of occupied territories, 219 and the violation 

of surrender terms.220 

The American and British point of view is that all such of

fenses are triable as violations of the Lav, of War, and consequent-

• ·- • -- .N ly there· is no n·ecessi ty to' enact· domestic legislation ·to·provida-· • 
effective penal sanctions against persons who commit such offenses. 
, 2ZMar crimes are within the jurisdiction o.f general courts-martial, 

military commissions, provost courts, military government courts, 

215Par. 8.10, FM 27-10, proposed draft 1 .March 1954 
; 1~Jnited._ State~. V: Milch, 7 LRTWC 127 (1947); Nazi· Consoirac"I 

an\,j. Aggression, OpL-riJ.on and Judgment, p. 72 .Qt seQ. 1947 ; Unite.d ,.. 
States v. Kr1 nn et al, .10 LRTWC 69 (1948) · United States v. yon LeeJl 
et al, 12 LRTVIC 1 1948) • ' 

2 7: In re Sandrock et al, 1 LRewc 35 (1945) · In re Buck ,et ai 5 
LRTi;,Cr 3'~ (1946); ,I:o re Rohde et al, 5 LRTWC 54 (19lt6). · ,

218Un1ted State§. v. Greifelt et al, 12 LRTVTC 1 (1948).219In re Gaehlko, 14 LRTWC 139 (1948) · In re Goeth 7 LRTWC 1( 191t6). . ' . ' 
228Johnson v. E" r 33 ( )221 .~~ isenvrar,er, 9 u.s. 763 1950.

UCMJ, Art. 18. 
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~ and other military tribunals of the Uni tee: St2.te.s, 222 as well as 

other international tribunals. The Supreme Court of the United 

States, in In re Ya.mashita, ,said: 223 

s 

• 

s • 

. 

"Instead, by .Article (of War) 15 (Congress) had 
incorporated, by reference, as within the preexisting
jurisdiction of military commissions created by appro
priate military command, all offenses which are defined 
as such by the law of Irar, and which may constitutional
ly be included within that jurisdiction. It thus adopt
ed the system of military common law applied by military
tribunals so far as it should be recognized and deemed 
applicable by the courts, a.~d as further defined and 
supplemented by the Hague Convention, to which the United 
States and the Axis povrnrs were parties .-r,,v<"'k 

"We do not make the laws of war but we respect them 
so far as they do not conflict with the c ommancls of Con
gress or the Constitution." 

With the exception of the talting of hostages, which was not 

prohibited until the adoption of the Civilians Convention, 224 each 

of the "grave breaches" listed. in Article 147 was in violation of 

the Law of War as it existed prior to 1949. 225 Accordingly, it 

appears that tho 01?1::iga,tions_ imposed by Articles 146 through 148 

of the Convention are merely declaratory of the obligations of 

belligerents under the customary Lm-Y of War to talce measures for 

the punishment of war crimes committed by all persons, including 
226oembers of the belligerent's and our ovm armed forces. 

222UCMJ Art • .21. 
2~3327 o.s. 1 7, 16 (1946).
2-"-4Uni te6. States v. List, S LRTi'!C 34 (194$). See the discussion 

as to hostages on page 97, above. 
225Naz· Cons i ac an- A res ion non nnd Ju- -,et, pp. 62-6g 

(1947 ; United tates v. ]irandt et al, l T1NC l; Uni tea. States v. Milch, 
7 LRTWC 27 (1947); In r:e Wagner, 3 LRTWC 2.3 (1946); In re Ra,t~ et al, 
15 LRTVIC 122 (1948); Unite_g. States v. Al tsto~~e~ et al, 6 LR~\.C _l 
(191,.7); United States v. T run ,,et ali 10 LRT\,c o9 (1948); Un1teo. 
State,s v. l{rauch et e.l, 10 LRT~jc 1 948). 

226Par 8.12b, FM 27-10, proposed draft 1 March 1954. 
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d. Relationship of the Hague Regulations lto the Civ1lians Convention 
IArticle 154 proviues that this Convention shall be 
I"supplementary" to Sections II and III of the Hague Regulations. 
I 

This viording was most carefully chosen by the Diplomatic Confer
)! 

I 
ence. In commenting upon this Article in Committee, it ~as 

i 

said: 227 

f'\ 
''That wording did not attempt to define the re- J 

spective fields of the Conventions, nor to establish 
a hierarchy; the Conventions remain in force on an /
equal footing. Certain points ~hich had been merely 
touched upon in the Hague Convention had been dealt \ 
with more fully and defined more exactly in the Civil- '\ 
ia.."'1S Convention. In case of divergencies in the inter- I 
pretation of the two texts, the difficulty should be 
settled according to recognized principles of law, in 
particular according to the rule that a later law 
superseded an earlier one. n ), 

'·1 

Again, -in rep9rting the proposed Article to the full Convention, J 

it was said: 228 / 

"This wording is cautious i.."1 that it does not 
attempt to indicate any limitation between the Civil- . 

- ians Convention -and the Hague ·Convention, ·neither- does·· 
it seek to establish a hierarchy; any such attempt in 
a field as complex as this, would be a singularly danger
ous undertaking." ,,I 

IAs we have repeatedly noted throughout the foregoing chapter, the 

Civilians Convention expands, defines, and clarifies matters that 

a.re for the most part founded upon accepted principles of the Law 

of ~ar. Frequently matters dealt with in great detail by the 

CiviliG.11s Convention are barely touched upon in the Haeue Regula

tions. On the other hand, 

227IIA Final Recore 787.228Ibid, 846. 

1.vith the exception of Part II of the I,,
', 

I 
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I 
I Civilians Convention, those rules laid down in Section II of the
l Hague Regulations concerning the conduct of hostilities are not 
I much affected by anything contained in the Civilians Convention. 
I Similarly, the Civilians Convention is for the most part con
I 
)! 

cerned with the protection of persons rather than property. ConI 
1 

sequently a number of those provisions in Section III of the 

Hague Regulations concerning property rights deal vdth matters 
f'\ 

not considered by the Civilians Convention. However, in dealing
I 

with the responsibility of the Occupying Power for the supply of 
I 

occupied territory, the Civilians Convention has somewhat ~odified 
~) 

the previous right of requisition as outlined by Article 52 of theI 

Hague Regulations. Finally, the Civilians Convention contains a 

number of novel provisions on relief shipments which rave noJ,
'·1 

previous counterpart in the Law of War. Hence, the Hague RegulaI 
tions must be regarded as remaining in force and as supplemental

I 
to the Civilians Convention, superseded by it only in those casesi,.I 

·'1 
I 

where the earlier Convention must give way to the latter. 

i 
I !,, 
I 

,, 

,.', 
I
' 
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CHA?TER V 

I
COt!CLUSIONS AND RECOMUENDATIONS 

l. The United States S:iould Ratify the Civilians Conventiqn 

a. The Declg,.ratory Nature of the Convention 

The Ganeva Convention of 1949 Relative to the Pro-

tection of Civilia.n Persons in Time of War is not me::ely an agree-

ment between the various nations that may be signatory to it but • 

derivea its true force from the general consensus of the civi-

lizei nations of the ·,vorld. Like the Hague Regu.lations which it 
t 

supplements., the Civilians Convention is merely the formal an'.i I 

specific application of general principlea already to be founi in 

umvri tten Internation:il La:.v. If the question is ever preaented 
~ 
I 

to a co;upat.ent tribunal., 1 t seems certain that., even if soma of I 

its detailed provisions are not., the great bulk o·f the Civilia.ns 

Convention viill be held to be de.claratory of the ~:tawa ·ari;.i. customs 

I

"f'1 
of war., bind.ing on signatory and non-signatory Powers alike. Ac

cordingly, if the Civilians Convention ia no more than a codifi

cation of the Law of War with which the United States 1s already 

bouni to comply, except perhaps certain relatively minor details., 

than the failure of the Unit~i Statea Senate to ratify the Con

viention promptly will only pr,ovide a baai s for adverse propag3.nda.. 

b. The ReciprQcal Nature of the Obligation 

In c.nswer to those who urge that the United Sta.t-ss 

ahculi not bind itself to t!"le obliga.tiona contained in the Civi

lians Convention before it i a a.ssurad that the othe:::- grt?at Powarn 

w·ill do so, asij3 from the decl3.rat~ry na:turia o:f the Conventi:::-r1, 
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' t~ere :ll'e three specific provisions in it whioh assure recipro

city of obligation. The first s9ntence of the second paragraph 

of Article 4 expressly provides that nationals of a State which 
I 

is not bound by the Convention are not protected by it. The 19.st 

paragraph of Articls 2 provides that in case one of the Parties 

to the conflict is not a Party to the Convention, thoae Powera 

who are shall remain bound by it in their mutual relations, and 

should a Party not signatory to the Convention agree to accept 

• and apply its provisions, each Party shall be so bound. Finally, 

the last paragraph of Article 158 declarea that even if a Party 

to the Convention shall denounca it and withdraw, s-i.1ch denuncia

I tion shall in no way impair the obligations which the Parties to ' 
the conflict s.i.~all remain bound to fulfil by virtue of the prin

ci;:iles of the law·s of nations, as they result from the usages 
~ 
I . 

establi:shed. among civilized peoples, from the laws of humanity, 

and the dictates of public conscience. 

a. Ths Imoortance of Detailed Ru.les a."'1.d. Regylat ions 

It is with respeot to the last preceding pto

vision that ratification and acoepta.nce of the Civilians Con

vention is most important. The need for a Civilians Convention 

has arisen from the inadequacy of the feiv and general provisions 

of t':."ie Hs.2,1;.e Regulatio~s to cops wit:-~ new technical, economi~, 

• and political methods of total war that have for most practio.a.l 

purposes obliterated the distinction between belligerent and 

~ non-belligerent -- a distinction which Weis a fund.a!!:ental premise 

when the Hagu.e Re8J.lations were drafted in 1907. The vaguene3s 

and generality of the Hague Regulations lad to the most varied. 
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and arbitrary interpretation of them during World War II, permit

ting circumvention and evasion of their prohibitions at every 

turn. The lawlessness and cruelties of the Axia practice of bel

ligerent occupation have made it apparent that it is essential to 

supplement the Hague Regulations by the adoption of clear and 

concise rules of procedure ~hich spell out in detail what shall 

c~nstitute compliance with the laws of humanity and the dictatea 

of public conscience. In the absence of the Civilians Convent ion, 

no uniform standard will be possible. Acceptance of the detailed 

rules ~'1.d regulations laid down in that Convention will establish 

a firm ·oasis for the punishment of breaches of its provisions as f 
war crimes that will not be open to attack as victor's justice. 

I 
Id. The Fundamental Soundna~p of the Conventi9n 

Finally, and without regard to what any other 

Power ~ay decide with respect to ratification of the Civilians 
I 

_Convention, we m'..lst no!_ :o~e sig~t -~-~- tw:> fund.a.i~e~tal __ fac~s, s~_t _ __~ 
-~-·-_·---~---_-. -

out at the -be-ginning of c:~apter ·rv~-abo-_ve;-- 'Firsf;"'· ,-the coniuct·-:.-<:.-_.--- _; I 
I 

of a war of bestiality by an enemy does not condone recouraa t:l I 
simila~ or even worse rneasures by the opponent. Secondly, war ~ 

is not fought for the simple purpose of fighting but ~ust h~v~ I 
I 

an ultimate objective of a political nature. While realism de- I 

! 
Iman,ia that decent nations engaged in war with a.."1. enemy whoae en- I 

Itire philosophy is based upon treachery a.."'ld deceit ~uat be pre
I 

pared to expect a."1.ything that reight advance the hostile purpose, J,, 
I 

nevert:ieless th3 negation of funiamental human rights will ul
I 

timately result in s~oia.1 r~t.r1'0,,t1·"n.
- y _.. ..., ..... of' th~..,0Tb

• 
0 o·oJ·A,.. ...v iV'°3 -- .., ....... 

I 
United St3.tea are not likely to bd adva.-riced by stooping to ), 

I 
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couraaa of-action which outrage civil populations. It is the 

privilege of the United States to set the exa.:nple and lead the 

way. There is nothing in the standarda preacr~bed by the Civi

li2..ns Convention that sxceeis thos3 which have been exen:plified 

by United Statea ~~atom a.~d practice in its conduct of hostili

ties a..~d oc~~pation, nor do those standarda exeeed those which 

this nation believes it has the right to demand of any belli

gerent to whom it may be opposed. 

2. The Civilians Convention Has trade Changes in the 
La·;; of 1.V ?,r 

a. Safety Zones and the Prqtectign of Civilian 
Hos-gitala 

Althoug.~ the provisions of the Civilians Conven

tion bear the unmistakeable impress of World Tiar II, a numoer 

of its provisions have been derivei from propoa~ls advocated. 

eve:::1 prior to World War I. It was apparent eve:i during World. 

~ar I t'h.at the protection which Intsrnation~l Law afforded 

oivilian populations was wholly inadequats. With the arrival 

of the atomic a;e, the masaive destructive radius of the hydro

gen borr~, and the extrema vulnerability of the civilian popula

tic~ to attack, there can no lon6er be any question of the urgsnt 

nee~ for the extension of protection to civilia..'1 hospitals and 

:r::adic:l-1 peraonnel similar to tha.t affo::ded. tl'.~ir rdli tary coun

terp~rts, t~e neai to create hospital locality and security 

zones, a."'!d. tha need to ad.opt special n:easures for the protection 

cf ..-:~ire:i :::-.nJ. chi:1..dren. While a m.unber of the provisions of 

Part II of the C:ivilicl'lS Convention are volur...tary c..!-:..d p·~:rraissi va, 

in that further agreerJents bet·:,ecr.,. Part tes to 5. c-,nf lict ::'I.re 



I 

~ 
I 

I 

I 

If' 

I , 

- - - -

xequi::.-ed to e3tz.blisr. safety zernes, on.s of' the most imp-~r-tant 

changes effected by the Civilia.ns Convention 1 s the extension of 

conventional safeguards to civilian hospitals and civilia...~ ~eii

cal personnel. It is confidently asserted that nothing in Part 

II of the Civ!lia..""'l.s Convention c~~ be objecte1 to on the ground 

tb.at its obssnra.""'l.ce ·.rill obstri..1ct the efficient prosecutior.. o! 

the i.var. 

b. The Eft:?_g~ of Axis Oc..Q"~M~iQ.n Pol:1,_gy_ 

It ~as not until World Uar II that the neei for 

increased protection agair..st the axcesses o! occupation z.utho-

ri ties cec5.rr.e so dramatically apparer..t. It may well ba doubted 

if the drafters of the Hague Regulations envisaged a dictatorial 

regi:;:e so utte!'ly conte;;::ptuous of h'..l.man ri g,h ts and modern con

,, ;' cepts or legality as thc..t cf !t:i.t ional-Soois.list Germany. It .was 

in this sphere that she beoai:.e guilty of unprecedented violaticns 

of practic~lly alJ t~e la~s of bellig3rent occ~p~tion. She sus-

·~·<=·~-:~c..::-~:.c::-.=:\;~~d.e:i the ·opsr-ati~~ -~f. local. 1~~;~· -~uoj ect ed -;;i;~t-a -~d -~~{,ii~- ,-
property to a plannad policy of exploitation1 deported millions 

of pe~3~ns into Gerrrany for forced labor, su~jected the entire 

pop·.ilaticn of occu.pied. territoriea to a systerc2.ntic rule of vio-

lenoe, ~r~t~lity, and terror, and carried en a carefully pl~n~ed 

p~licy cf ext errdnci.tio~ of certain parts of the oo·oula.tion ... ... 

thro~gh periodic raids by 39eoial detachments of the 8z=~an Army 

chambers a.nd. concentration C3.!nps. In:1.sr.:u.ch 

hs.vc est.:;.'olished the un:.r..1esticne:i illag::1li ty of these A.~ia 
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policies of occupation independent of the existence of a Civiliana 

Convention, Part III of tha Convention is clearly declaratory of 

the unwritten Law of War or supplementary to the Hague Regulations. 

Nev0rtheless, in supplementing the Hague Regulations oy expanding 

theo, by m3.king them more precise, or by defining or clarifying 

~attera barely touched on by those Regulations, or omitted from 

them all together, Part III of the Civilians Convention has reade 

changes in the rights a.'1.d obligations of the occupying forces, 

the local populaticn, and nationals of neutral countries in oc

cupiei territory. 

c. The Protecting Po,,v~r and Penal Sanctions 

The Hague Re 5~1at1on9 maka no provision fore 

Protecting Power and provide only that States make payment of 

corr:penaaticn for the violation of its provisions. Thus one of 

the ~o3t important changes effectei by the Civilians Convention 

is the establishment of the Protecting Power, expressly charged 

with the responsibility of observing and reporting upon the 

irnple:nentation of the Conv~ntion. · Coupled with this are those 

proviaions of Articles 146 through 149 which expressly make 

breaches of the Convention punishable as war crimea. 

d. The Protectign of Cer]ain Individualq 

Another innovation of importance is the granting 

of protected. status to a broad category of persons whose posi

tion t:..nd.er the Law of War has heretofore 'been clounded and in

se~~ra. A~ong these are stateless and denationalized persons, 

ne'.J..-tr3.J..3 of countrie3 with which the Occ-,rpying Po~1er doea not 

"'r1::::i1'r·.._·~J.~n.; no:::-rr.a.~, d'1p1om3..t i 1 ati ~.1. 
ouon c"~<:!S fromc ons., -~...,d :r~fu

- 0···- re ,,.~... 

th e :)::upying Po,;:er found in occupied territory. A lim.i te.i 

-



.. 
protected status, ext~nding to the guarantee of a fair trial, 

is extended even to persona accused as spies, sabateurs, or il

legal co?:1batta.."lts. In vie-..v of. the outrages incident to Axis 

occupation policy, it is to be expected that the Civilians 

Convention would place great emphasis upon certain fundamental 

protections against violation of the person, including the 

proser iption of such acts of violence as extermination, murder, 

torture, corporal punishment, mutilation, experimentation, and 

the like. But in view of the split of authority as to the 

legality of killing hostages which arose out of certain World 

Tiar II war crimes trials, and the minority assertion that only 

Statea might be held for violation of the Ld.w of Vfar, the 

~bsolute prohibition against the taking of hostages, and the 

clear i~position of individual responsibility for violation 

of the provisions of the Convention, rank high among tha im

porta~t changes effected by i ta enactment. 

Althoug.~ less dramatic, those provisions of the 

Civilians Convention which define the law-ma.king authority of 
I 

f 
Ithe Occupying Po1,ver in occupied te:rritory, and secure certain 

Ijudicial safeguards to an accused therein, are rr.ost signific:mt. ! 

Article 64 merely restates with greater precision 
f 

ce:-tain acce_pted principles and limitations already imposed by 
I 

the Hague Regulations, the detailed provisions which fellow in 

Articles 65 through 76 spell out certain standards and pro

ceiures which assure an accused that measure of nduo process" 

-..1hioh have traditionally bean considered esse~tial to justice. 

,.,IIt is w~rth noting that none of them a~e novel to United Statea 

1e.3 
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practice a.I;d procedure in its military courts except the right 

of the Protecting Po·m:,r to hold a watching brief. It is agreed. 

that Article 68, which places certain limita.tions upon the 

power of the Occupying Power to impose the death penalty on oro-

tected. persons, as written goes to far in its attempt to pre

serve the law of the Occupied State. However, as modified by 

the reservations of the United States and other Po~ers friendly 

to this country, that article is a workable solution to a ~ost 

difficult problem. 

f. The SunRlY of Occupied Territory 

The provisions of Articles 55 through 58, which 

ii:r.pose a positive duty upon the Occupying Po;rer to make provision 

for ad.3;uate food, medical suppies ani servicea, and other needs 

of the civil population in occupied territory, and the related 

provisions of Articles 59 through 63, which require the Ocoupying 

Po·::er to agree to and facili tats relief schemea from abroad for 

-.• the population of ocoupi~d ter:ritol'y, are_ certaiI1ly _th~_most 

startling innovation3 in the law of belligerent oc~~pa.tion m3.de 

by the Civilians Convention. Certainly they constitute a most 

significa.~t modification of the prior right of the Occupying 

Po~ar to requisition the resources of occupied territory to 

suppo:-t his war effort. Despite thie, in the light of the 

Vnited. States traditional policy of war relief and po 3 t-'."lar 

rehabilitation of war-ravaged areas, they represent a practical 

acc~pta..~ce of the necessity of preventing the b2nkr~ptcy aui 

d.esti tution of conquered peoples. Whether t·tese provisicns 
, /'

• , , ._: -·' r 
·:ti ... 4 provo to great a logistic burder~ in the ev~nt ofa future 

all-out ,,,,,. .... ~.......... 0 ..... s~lf-pre3ervation rerr.ains to be seen. It is 

,Q L 2 !J JJi ti <NU&! +L ~ wil .:!
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certain that no natton would observe them ~t the expense of its 

own security. 

g. Interr.n:en~ Rerulations 

The bulk of the Civilians Convention consists of 

regulations to govern the treatment of internees. Since, with 

a few exceptions., these provisiona are derived from the Prisoners 

of War Convention., and they have been more or leas sucoessfully 

applied to civilian internees in the past., tha most important 

change effected by them to be noted is that for the first time., 

and partia~larly in occupied territory., there is in existence 

a detailed set of rules and regulations to govern civilians 

\7ho n:ust be interned in tha interest of the security of the 

State or Occupying Power. 

h. Comnulsor..v L~bor 

Conventional restrictions upon the use of cap

tured enemy personnel as a labor source are u~~ally the ~ost 

criticize-i feature of the Geneva Conventions by military coc-
::.:. ~-·p~=--·~~-.-:7.~:-_.';;.:~_~,..~--.. _. -= .~ - -_ - __.'- _- ..:: -·-~-· :·- _,... ~;_·· - ·--- r- , • :..-.. - .':'----- ·~_::.:_._-.:...-·.· --

man:iars. The Civilians Conve:1tion. does 11 ttle to ·change the 

basis of such criticism., although it does liberalize somewhat 

the _provisions of the Hague Regulations on the subject inso ~ 

far as occupied territory is concerned. Article 40 permits 

alie~s in belligerent territory to be compellei to work to the 

s~? extent 0.,S nationala of the belligerent State a.re so corr.

pelled, except that enemy aliens may not ~e compelled to work 

on activities directly rslate1 to the conduct of military op3ra

t ior.J. Article 51 p!'o·1ides th.:.tt prote,Jt ed persons in occapie!. 

territory '.!.:::-.y not be O'.'.)r.-:pellei to ·work outside occ-u._pied. terri-

r:(',-.:) ....-tory, ••"-4-._Y net be re,:iu ired to ur:dertake work conn~cted ·;ri th 
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milit~Y oper:1ti0ns, ;;;md. O3.n be compell?d to ·.voxk only to 

su,:.ply the needs of the Arrr..y of Occupation, for public utility 

services, or for the feeding, s'hel tering, clothing, tra."l.sporting, 

or health of the civil population of ocoupiei territory. In-

t 9 :rn':?es m:1y not b·3 compelled. to work at all. 1:hatever the 

merits of suc.."1. criticism ·may be, it must be ercphasized. that the 

Civilians Convention doe9 not create the raatriction, out mer~ly 

c1rrie3 it for~a.rd from the Hague Reg~lations in a slightly 

diluted fora.. 

3. Th~re Should be Great er Participation by the Mili t~::y 
in the Drs..fting_ of Treaties that Codify th9 Law of 
;:r '.:!.r 

A revie:.v of the legislative history of all the 

m3..jo:r le.:r.-r::aking tre'.ities w=iich codify the Law of War rev·ea.113 

th~ ?rtajor -- <."..lrr.ost ex(:lusive - role played by the Inte:-na

tio~al Co~..n:ittee of the Red Cross in their development. Without 

0 0!'X.... ~'Jtl"on ~-.....,.,, or~limi"1;:iry '1'1"'1f+"' o-f' ~"'h of t'-' 0 '"' +rea.+1°"'"" ,..,~,,,v v..1_ • l.;~J.v .. - •·--• ... ....,,. --~ \J-,;;, .- -...-'-'"" .1r. .. ...,.:;v V ;,,t ...,,._, ••-~ 

___ b'=~n iav-eloped. 'Jy_ corr.::ni ttees of. exger!s selected. by the v:i.::ious .. 

rhtion1l Rei C.!'Qss Societie3, finally a::_:;provsd at an Interna

tione.l C::::n,,ention of the Red C:rosa, 3.nd presentai to a Diploma

tic C~~ ..:-z::tion, us:ially in Geneva, s,:ritzerla.nd. Exar::ination 

of ~~8 Fi~~l Record of the Diplomatic Conference which. adopted 

t::~ ::91'2 G~::ev:-:. C')n".rent:icns re...rs-3.ls t!:e sincere J.n:i contin;.:.cus 

the adoption of unrs~listic 

pr:::ivi.siGrJ.$ that might ha.m.p-3r the p::osacution of the war effort, 

...;f a,--... ~~·4+~es ..,_,.., 3 HlA ":c +l.,3 security of the Sta:te 
" . ..,,, " .J.. J .J.. .J ..... J .&.J. .., - • -- - .. 

•• .... I"\ • i3 littla eviden~e t~~t at :~~YV '"" ....,_ ' ~· y"' , ....,,
- "" ..... v\.4.~ ,J...,,,,.o 

shield from t:-ia 

..., 

http:s,:ritzerla.nd
http:for~a.rd


7 aiv-i.3Jra has been soug..'lt or of:f .3:rad., 3.lthcugh frequently such 

advica would. undou1Jtedly serva to :Jrovide practical solutions 

for those operating proble~s which tha military comma.."1.der who 

must operate under them would be best e;ui_ppsd to provida. It 

wo'..lld seem infinitely 'better to increase the n:ilita.ry teohnic3.l 

advisory particip::i.tion in the preps..rat io:1 of such t:::eatie3 tha,.1. i ! ! 
' : 

to ,,.,::ti t until they are adopted to develop an interp::::-etation 

of them that conforms with the reali tiea of war. 

. . .. ~ -- . -- ~-· ·---. -- ·-·· -

~ 
I 

I 
J 
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ANNEX I 

TOKYO DRAFT 

Draft Interna~ional Convention Concernip.~
Ths3 Condition and The Protection of Civili211s 

of Enemy Nationality In The Territory of_ a Belligerent 
or .in a Territory Occunied By It 

Chapter I - Qualification of Enemy Civilian (Enemy Alien) 

Art, 1 - Enemy civilians in the sense of the present Convention 
are persons fulfilling the two following conditions: 

(a) That of not belonging to the land, maritime or air 
armed forces of the belligerents, as defined by
international law, and in particular by Articles 
1, 2, and 3 of the Re~ulations attached to the 
Fourth Hague Convention, of October 18, 1907, con
cerning the Lavrn and Customs of War on Land; 

(b) That of being nationals of an enemy country in the 
territory of a belligerent, or in a territory occu
pied by the latter • 

. 
Chanter II - Enemy Civ:.;i.lians in the Territory of a Belligerent 

Section I - GeneraJ, Provisions 

. Permission to Le..§l.Y.Q 

Art. 2 - Subject to the provisions of Article 4, enemy civilians 
who may desire to leave the territory at the outset of military oper
ations shall be granted, as rapidly as possible, the necessary
authorizations, as well as all facilities compatible with such opera
tions. 

They will have the right to provide.themselves with the 
necessary funds for their journey and ·to take with them at least 
their personal effects. 

Admin_i,,s_tratiVEL.E.Y.ac:uation 

Art, 3 - In the event of the departure of civilians being c:.dmin
istratively organized, they shall be conducted. to the frontier of 
their country or of the nearest neutral country. . ~ 

These repatriations shall be effected with aue regard 
to all humanitarian considerations. 

. The manner of such repatriations may form the subject 
of special agreements between belligerents. 

I - 1 



Detention of Civilian£-
Art. 4 _ Only civilians falling within the following categories 

may be held: 
·(a) Those vJ10 are eligible for immediate mobilization 

or mobilization within a year, under the laVTs af 
their country of origin or of the country of resi
dence; 

(b) Those whose departure may reasonably be ·opposed on 
grounds involving the security of the Detaining 
Power. 

In either case, appeal to the Protecting Power shall 
alv.rays be admitted. This Power shall have the right to demand that 
an inquiry be opened and the result communicated to it within three 
months of its request. 

Detain,ees 

Art, j_ - Those who are in preventive imprisonment or condemned 
:to a sentence depriving them of liberty shall, on their libera.tion, 
benefit by the provisions of the present Convention. 

The fact that they belong to an enemy State shall not 
increase the severity of the regime to 1vhich they are subjected, 

Treatment of Civil:iJm.§. 

Art. 6 - Enemy aliens ~ho have remained in the territory, as 
those v:ho have been held in application of Article 4, shall receive 
the treatment to v,hich aliens are ordinarily entitled, except for 
measures of control or security which may be ordered, &~c subject 

. - . to the provisions of Section III. . .. 
• '7 ~- • 

-· - -~-~~~~~~--:::"ti--~~'. ._-_ -->:_-.._~--~--~~-- _-~---ivith :those::-reser.vatiqns-, ·-and in- so fat .. as n1ilitary-.:.._:_-"-~-.-. 
operations permit, they shall have the possibility of carrying on 
their occupations. · 

Art. 7 - Subject to the measures applied to the population in 
general, enemy civilians shall have the possibility of giving news 
of a strictly private character to next of kin, and of receiving
such news. · 

With the same reservation they shall also have the 
possibility of receiving relief. 

RecoguJz._ed Relief Societies 

A~t. 8: Enemy civilians shall have every facility for appli
cat~on to Quly recognized Relief Societies, whose object is to act 
as u1termediaries. in ·welfare activities. 

These Societies shall receive for this purpose, all f 
I 

I 

fac;lities from the authorities within th~ limits compatible with 
nilitary necessities. ' I 

I 
I 

f, 
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Protection 

Art. 9 -
of violence, 

Prohibitions 

,Art. 1,Q -
hibited. 

Art, 11 -

Nev-rcomers 

Art. 12 -

Enemy civilians shall be protected against measures 
insults and public curiosity. 

Measures of reprisal directed against them are pro

The taking of hostages is forbidden. 

Section II - Enemy Civilians Brought Into The 
Territory of a Bell~gerent 

Enemy civilians who for any reason may be brought into 
the territory of a belligerent during hostilities shall benefit by
the same guarantees as those who were in the territory at the out
set of military operations. 

Section III - Com~ulsQry Re.§.idence and Internment 

General Principles 

Art. 11 - Should a belligerent country judge the measures of con
trol or security mentioned in Article 6 as inadequate, it may have 
recourse to compulsory residence or internment, in conformity with 

0 ~,.-.·•. _ the provisions of the present-Section. -

Confinement 

Art. 14 - As a general rule, the compulsory residence of enecy
civilians in a specified district shall be preferred to their in
ternment. In particular, those who are established in the territory
of the belligerent shall, subject to the security of the State, be 
thus restricted. 

Int erruna.vi t 

Art. 15 - The internment of enemy civilians in fencec-in camps 
may only be ordered in one of the follovling cases: 

(a) Where civilians eligible for mobilization under 
the conditions, set forth in Article 4(a) of the 

f 
I present Convention are concerned; 
I 

(b) Where the security of the Det&ining Power isI 
involved;I 

I 
f, 
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exterior, subject to the measures applied to 
population of the occupying Power, in general 
With the same reservation enemy civilians shail 
have the possibility of receiving relief. 

(d) Enemy civilians shall also benefit by the pro
visions of Article 8 of the present Convention. 

Ch2.pter IV - (no title) 

Section I - Execution of the Convention 

Apnlication and Execution 

Art, 20 - The provisions of the present Convention shall be 
respected by the High Contracting Parties in all circumstances. 

In the event that, in time of war, one of the bellig
erents should not be a party to the Convention, its provisions 
shall nevertheless remain obligatory between the belligerent 
parties thereto. 

1A-rt, 2]. - The text of the present Convention and of the special 1 

Conventions foreseen in .Article 3 shall be posted up in all civili2.:: 
internment centers and shall be comnrunicated, at their request, to 
those ~ho are unable to consult it. 

Art, ·22 - The High Contracting Powers shall exchange, thr~ugh 
the intermediar-1 of the Swiss Federc1l Council, the official tra."ls
lations of the present Convention, as well as the l&ws and regula
t;ons which they may be called upon to adopt to ensure its applica-

0 _. :·_ .· ·c~: ·-- ___: _-__...tion. - ... -·-··:...·.~-.:· ~-- ·;: - ------- .. ---~ _,._ .-.··· _.··. ·• ,., •• 

-·· ·- ·-~--· _ 1-~ ---::.• ··.·- ~·-·c_.-:.- :.,.. __ .,,___-

Section II - OrganizatioR of Control 

ProtectinfLPower, Delegates 

Art .. 2J - The High Contracting Parties recognize that the full • 
execution of the present Convention implies the cooperation of ~ro
tecting Po'i1ers; they declare themselves ready to accept the gooa
offices of those Powers. 

~· To this end, the Protecting Powers may nominate ~e~e-
gc;. l.,es, apart from their diplomatic staff amon" their own nationals 1 
0 f11: ong the nationals of other neutral Powers~ Those delegates . 
s1;ai.~ be subject to the agreement of the belligerent to whlch their 
mission accredits them. 

The represen tatives of. the Protectin" Pov,er or its. ~ 
~~cepted delegates shall be authorized to visit all- places of civ...l-
iai:i ~ternment, \TI.thout exception. They shall have access to all f 
?.1:1~uings occupied by Civilian Internees and be allowed to converse [ 
~~e . t~em, ~~ a general rule without witnesses, ·personally or bY · 

~~ ermeui&ry of interpreters. 

I - 4 



(c) Where the situation of the enemy civilians renders 
it necessary. 

Separat~ Camps and Health Conditiofil. 

Art, 16 - Internment camps for enemy civilians shall be separate
from internment camps for prisoners of war. 

These carnps cannot be set up in unhealthy districts nor 
where the climate would. be harmful to the internees' health. ' 

Apnlication of POW Convention 

Art. 11 - Furthermore, the Convention of July 27, 1929, concerning
the treatment of Prisoners of War is by analogy applicable to Civil
ian Internees. 

The treatment of Civilian Internees shall in no case be 
inferior to that laid dovm in the said Convention. 

Chanter III - Enemy Civilians in Territory Occunied by a- ~elligerent 

Observation of the Hague Regulations 

Art, 18 - The High Con~racting Parties undertake to observe, as 
regards the condition and protection of enemy civilians in terri
tory occupied by a belligerent, the provisions of Section III of 
the Regulations annexed to the Fourth Hague Convention of 1907. 

Additional provisions 
-· 

Art, 12 - The High c·o;_tracting Parties further \inciertake to 
observe the follmving provisions: 

(a) In the event of it appearing, in an exceptional 
case, indispensable for an occupying Power to 

· take hostages, the latter shall always be treated 
humanely. Under no pretext shall they be put to 
death or submitted to corporal punishments; 

(b) Deportations outside the territory of the occu
pied State are forbidden, unless they are evacua
tions intended, on account of the extension of 
military operations, to ensure the security of 
the inhabitants; 

(c) Enemy civilians shall have the possibility of 
giving nev:s of a strictly private character to• next of kin in the interior of occupied territory
and of receiving such news. The same possibility
shall be granted. ther::1 for correspondeace with the 
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The belligerents shall facilitate to the greatest pos

sible extent the task of the representati~e~ or of the recognized
delegates of the Protecting Power. The military authorities shall 
be informed of their visits. 

The belligerents may agree between thailselves to allow 
persons of the same nationality as.that of the Civilian Internees 
to participate in the journeys of mspection. 

Interpretation of the Convention., Conferences 

.Art. 2/4 - In case of disagreement between belligerents concern
in~ the application of the provisions of the present Convention, 
th; Protecting Powers shall, as far as possible, exercise their 
good offices vlith a view to settling the difference. 

To this end, each of the Protecting Powers, may in 
particular, propose to the belligerents concerned a meeting of their 
representatives, possibly on properly selected neutral territory. 
The belligerents shall be under the obligation to take action on 
the proposals made to them to this effect. The Protecting Power 
may, if judged desirable, submit to the approval of the Powers con
cerned the name of a person belonging to a neutral Po-:rnr, or of a 
personality delegated by the International Committee of the Red 
Cross, ~ho shall be called upon to p&rticipate in this meetin6• 

Intern~tion~l Committee of the Rec;L_CJ:_QJ?.~ 

Art. 25. - The above provisions do not constitute an obstacle 
to the humanitarian activity which the International Committee of 
the Rea. Cr~ss nay exercise for the protection of enemy civilians, 
Tiith ~~e approval of the belligerents concerned•. 

,- _-- __--_ --~ -c:-- ._~:.._____- __ - -· - -----· ·-----~- ---·---~-- ;_-~-..: ____-.o,._ ___ • __ ·- - - • • ---, -- -. ·- ----- " ..-

Section III - Final Provisions, 

(The FL"lal Provisions of the Tokyo Draft, Art. 26-33, deal with the 
signL'1g, ratification, and denunciation of the Convention. T"ney 
are sinilar to those included at the end of all International Trea.ti ·, 

I 

1 

• 
I 
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.ANNEX II 

Extract from the Hague ReP-ulations Annexed To 
T e IVth aP"ue Convention of October 18 1 07 

Respecti.11g tpe Laws and. Customs of War on 
36 Stat. 2277, l.c. 2306-2309. 

* 
Section III - 11ilitary Authority over the Territory of the 

Hostile Stat~. 

Article /+2 

Territory is considered occupied ·when it is actually placed. 
under the authority of the hostile army. 

The occupation extends only to the territory where such author
ity has been established and can be exercised. 

Article 4:i 

The authority of the legitimate power havL"1g in fact passed
into the ha"1ds of the occupant, the latter shall take all the 
mea~~r~s in his power to restore and a"1sure, as far as possible,
public order and safety, while respecting, unless absolutely pre
venteo., the laws in force in the cOlmtry. 

Article 1.1~ 

A belligerent- is fo.:rbidden- to force the inhabita"llts of terri
tory occupied by it to furnish information about the army of the 
other belligerent, or about its means of defense. 

Article 45, 

It is forbidden to compel the inhabitants of occup~ed terri
tory to swear allegiance to the hostile Power. 

Article 46 

Fa~ily honour and rights, the lives of persons, and private 
property, as vrnll as religious convic (2306) tions a..--ici practice, 
m1.1st be resnected. 

Private property cannot be confiscated. 

Article /+7 

Pillage is formally forbidden. 
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Article/& 

If in the territory occupied, the occup2nt collects the taxes, 
dues, a~d tolls imposed for the benefit of the State, he shall do so, 
as far as is possible, in accordance with the r~les of assessment 
a..~d incid~"lce in force, a.~d shall in consequence be bound to defray 
the expenses of the ad.ministration of the occupied territory to the 
same extent as the legitimate Government Tias so bound. 

Article l{)_ 

If, in addition to the taxes. mentioned in the above Article, 
the occupant levies other money contributions in the occupied
territory, this shall only be for the needs of the army or of the 
administration of the territory in question. · 

Article 5,0 

No general penalty, pecuniary or othervdse, shall be inflic
ted upon the population on account of the acts of individuals for 
wnich they cannot be regarded as jointly and severally responsible. 

Artic1 e 51 
t 1 
i t':,: . No contribution shall be collected except u..YJ.der a writta"l order, 1 

and on.the responsibility of a Commai1der-in-chief. 
The collection of the said contribution shall only be effected 

as far as nossible in accordance with the rules of assessment a"'1.d 
LYJ.cidence of the taxes in force. . -

:. _ For ever-.( contribution a receipt shall be given to the contri-
. • :• ~;-;~;:~-0:: ;_-.~;-~:-:,~:,:,butors~:_ ( 2307) -;'. .;_-: '.:.:.-~~.. C~-~:• .-. ;_.a; ': '::>:.: :..:•.: -;-:'""'.·-·~~'-:.: ::.;,:..f: -~~ ~:, ;:~ -~ :-<~- ::.:.. ;- • • :: ,.-__:.,;:- '-:":.===~••' 

Article 52 

Requisitions in kind and services shall not be demmided from 
municipalities or inhabi t.::.,.r1ts except for the needs of the army of 
occupation. They shall be in proportion to the resources of the 
country, and of such a nature as not to involve the inhabitants in 
the obligation of taking part in military operations agair1st their 
mm COlUltry. 

Such requisitbns and services shall only be deilianded on the 
authority ?f :~e co~~an~e~ in the locality occupied. , 

, Contribu~ions in klnQ shall as far as possible be paid for in 
casn; if not, a receipt shall bo given and the payment of the aT.ount 
due shall be made as soon as possible. 

Article 5J. 

• An army of occupation can o:-ily take possession of cash, .funds, 
anet rea~izable securities which are strictly the property of the . 
State, aepots of arms, means of transport, stores and supplies, a~c, 
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generally, all movable property belonging to the State wnich may be 
used for military operations. 

All appliances, whether on land, at sea, or in the air, adapt
ed for the transmission of news, or for the transport of persons 
or things, exclusive of cases governed by naval law, depots of 
arms, and, .generally, all kinds of munitions of war, may be seized, 
even if they belong to private individuals, but must be restored 
a..1d compensation fixed ~nen peace is made. 

Article 54 

Submarine cables con...1ecting an occupied territory with a 
neutral territory shall not be seized or destroyed except in the 
case of absolute necessity. They must like,;lise be restored and 
compensation fixed when peace is made. (2308) 

Article 55 
The occupying State shall be regarded only as administrator 

and usufructuary of public buildings, real estate, forests, and 
agricul~ural estates belongLLg to the hostile State, a1d situated 
in the occupied country. It must safeguard the capital of those 
properties, and administer them in accordance ·with the rules of 
usufruct. 

Article 56 

The property of municipalities, that of institutions dedicat
ed to religion, charity and education, the arts and sciences, 
eve:r1 when State property, shall be treated as private property.

All seizure of, destruction or \1illful d8.111age done to insti
tutions of this character, historic monunents, vmrks of art and 
science, is forbidden; and should be made the subject of legal 
proceedings. (2309) 
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