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OPENING STATEMENTS

In our lead article, CPT Guy Ferrante discusses the joinder and
severance of offenses in military practice. Many counsel may be unaware
that the longstanding practice of charging multiple unrelated offenses at
one trial is not followed in federal criminal practice. Captain Ferrante's
article is designed to provide counsel with new insight into particular
situations in which they may wish to challenge the joinder of unrelated
offenses.

With this issue, the format of The Advocate undergoes some major
changes. Most notable is the elimination of Case Notes, COMA Watch and
On the Record. The functions served hy Case Notes and COMA Watch have
been incorvorated, in part, into an enhanced version of Side Rar.
Significant court decisions and Court of Military Appeals grants will
be discussed in detail and not merely synopsized. Side Bar will continue
to provide other, hopefully useful, information about trial tactics and
resource materials for counsel.

On the Record, a longtime favorite of subscribers, has been eliminated
because of various administrative requirements.

* * %

Due to the extraordinary press of cases before the U.S. Army Judiciary,
The Advocate remains behind schedule. We apologize to our readers for
this inconvenience.

* k %

We encourage readers of The Advocate to submit articles pertaining to
legal issues which are of particular importance to trial defense counsel
and warrant examination in the pages of this journal; your contributions,
comments, and suggestions can only heighten The Advocate's responsiveness
to the problems associated with defendino clients before courts-martial.

* % %

Staff Changes

With this issue, Captain Marcus C. McCarty replaces Captain Richard
W. Vitaris as FEditor-in-Chief of The Advocate. Captain Vitaris has left
the NDefense Appellate Division to assume new responsibilities as a trial
counsel with V Corps in Frarkfurt. The Editorial Board tharks Captain
Vitaris for his 20 months of hard work and dedication and wishes him
continued success.
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JOINDER AND SEVERANCE OF OFFENSES: FAIR TRIAL CONSIDERATIONS

by Guy J. Ferrante?

I. Introduction

Although a sad cammentary on the military and civilian commmities,
it is frequently true that individuals who camnit crimes ocommit more
than one. It is cammon that a servicemember, through callousness or
criminal propensity, will violate the societal norm in a variety of ways
and be charged with a correspording number of offenses which are often
dissimilar or unrelated.

At other times, an accused may find himself in the same predicament
through no apparent fault of his own. Either unfortunate coincidence,
fate, or ingenious prosecutors can force a servicemember to defend against
a variety of charges which have been amassed against him. This may
result even though the accused is innocent of same, or even all, of
those unrelated allegations.

It is generally recognized that such joinder of offenses, whether
related or not, can in certain situations be prejudicial to an accused.
This prejudice usually appears in one or more of the following three
forms:

1) The trier of fact may have a tendency to
accumilate the evidence against the accused
and convict on the belief that he or she is
simply a bad person who must have done every-
thing charged;

2) the trier of fact may confuse the evidence
presented as to all of the charges and use
that which is relevant only to one as the
basis for a conviction of another:

*Captain Ferrante, an action attormey at the Defense Appellate Division,
received a B.A. degree in political science from the University of
Pennsylvania and a J.D. degree from American University.
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3) the accused may became frustrated and con-
fused in the presentation of his defense if
he or she desires to testify as to one or
same, but not all, of the charges pending.

This article will provide guidance and suggestions to trial defense
counsel on how such prejudice to their clients can be avoided, or at
least how viable and Jjusticiable issues can be preserved for appellate
litigation. While military law in this area as been sparce and relatively
inconclusive, litigation of this area in the federal courts has been
extensive and provides the defense with ample precedent. Furthemmore,
the Court of Military Appeals recent interest in the issue of multiplicity,
indicates a renewed interest of that Court in the broader implications of
how the goverrment's charging decisions affect an accused's ability to
defend at trial. Many of the "fair trial considerations" justifying the
prohibition against unreasonable multiplication of charges, are relevant
to the question of the propriety of joining numerous offenses at trial.

The Court of Military Appeals has indicated a clear preference over
the last decade to adopt the procedural safeguards utilized in the
federal courts to military practice unless reasons of military necessity
make adaptation of the federal precedent impractical or the Manual for
Courts-Martial specifically dictates another procedure. The protection
afforded to a civilian criminal defendant against prejudical joinder of
offenses can be critical to the accused's ability to defend at trial.
These considerations are no less important to the military accused. This
article will enable military counsel to recognize factual situations in
which the joinder of unrelated offenses in a single trial is most likely
to prejudice an accused and to properly articulate a motion for severance
of charges at trial.

II. The Military Preference for Joinder

It is hardly an uncamon sight at a court-martial for an accused to
stand charged with a multitude of charges, both related and unrelated,
spanning a considerable length of time. The reason for this phenamenon
is the Manual for Courts-Martial direction that:

Subject to jurisdictional limitations and at the dis-
cretion of the convening authority, charges against an
accused, if tried at all, ordinarily should be tried
at a single trial by the lowest court that has power
to adjudge an appropriate and adequate punishment.l

1. Para. 30g, Manual for Courts-Martial, United States, 1969 (Revised
edition) [hereinafter cited as MCM, 1969].
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As a result of this language, and for expediency, it is customary to try
all known charges against an accused at the same time.

This Manual provision, however, is not mandatory.3 Instead, the
convening authority has very broad discretion to reach a fair result for
all concerned.4 On the rare occasion that an improper joinder of
offenses issue has reached the appellate military oourts, no prejudice
has been found because of the broad discretion of the convening authority,
the simplicity and separability of the evidence as to each of the charges,
the likelihood that the fact finders did not confuse that evidence, and
the existence of a cautionary instruction by the military judge.5 As a
result, military prosecutors have virtually had free rein in Joining
both related and unrelated charges for a single trial. At the same
time, trial defense counsel seem to have succumbed to this trend and
accepted such free joinder of offenses. The purpose of this article is
to provide suggestions on how this customary and prejudicial charging
system can be tempered and regulated to the benefit of certain accused
servicemembers.

ITI. Federal Practice

In the federal arena, the issue of offense joinder has been much
more comprehensively legislated, as in the Federal Rules of Criminal
Procedure [hereinafter cited as Fed. R. Crim. P.], and litigated. Osten-
sibly, this is due to the fact that the civilian jurisdictions have more
fully recognized that the joinder issue concerns "two conflicting consti-

2. United States v. Iockwood, 15 M.J. 1, 8 (CMA 1983): United States v.
Keith, 1 USOMA 442, 448, 4 OMR 34, 40 (1952).

3. United States v. Thomas, 17 USCMA 22, 37 OMR 286 (1967); United States
v. Garcia, 12 M.J. 703 (NMCMR 1981); United States v. Gettz, 49 CMR 79
(AOMR 1974); United States v. Rose, 40 OMR 591 (ABR 1969), pet. denied,
40 MR 327 (MA 1969); United States v. Martin, 39 (MR 621 (ABR 1968).
These cases concern the converse situation of an accused cbjecting to the
conducting of two separate trials instead of a single consolidated one.

4. United States v. Partridge, 41 CMR 548 (ACMR 1969), pet. denied, 19
USQMA 603, 41 MR 403 (1970). -

5. Id.; United States v. Smith, 4 M.J. 809 (AFOMR 1978), pet. denied, 5
M.J. 306 (CMA 1978).
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tutional considerations: a defendant's due process right to a fair trial
before an impartial jury (uninfluenced by evidence of other offenses)
may be served best by separate trial, while the double jeopardy prohibi-
tion against multiple prosecutions may be served best by a single trial."®

Fed. R. Crim. P. 8(a)? and 148 are primarily responsible for the
actual joinder practice in federal courts. The former broadly permits
the joinder of offenses if certain prerequisites are met. The latter
provides for the severance of otherwise properly joined offenses if
prejudice is apparent. Each of these legislative enactments must be
analyzed separately in order to fully understand the overall Jjoinder
practice.

A. Joinder of Offenses

The underlying purpose behind Fed. R. Crim. P. 8(a) and 14 is to
promote econany and efficiency in the criminal justice system by avoiding
unnecessary multiple trials without substantially depriving defendants
of their right to a fair trial.” Exactly how this balance between
economy and a fair triall0 is struck can have profound repercussions

6. Standards for Criminal Justice, Chapter 13, Introduction (2d E4.,
1980) [hereinafter cited as Standards].

7. Fed. R. Crim. P. 8: Joinder of Offenses and Defendants
(a) Joinder of Offenses. Two or more offenses may be

charged in the same indictment or information in a
separate count for each offense if the offenses
charged, whether felonies or misdemeanors or both,
are of the same or similar character or are based
on the same act or transaction or on two or more
acts or transactions connected together or consti-
tuting parts of a cammon scheme or plan.

8. Fed. R. Crim. P. 14: Relief from Prejudicial Joinder.
If it appears that a defendant or the goverrment
is prejudiced by a joinder of offenses or of
defendants in an indictment or information or by
such joinder for trial together, the court may
order an election or separate trial of counts,
grant a severance of defendants or provide
whatever other relief justice requires.

9. Bruton v. United States, 391 U.S. 123 (1968).

10. Cataneo v. United States, 167 F.2d 820, 823 (4th Cir. 1948).
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for an accused. The issue of whether one of the three requirements of
Fed. R. Crim. P. 8(a) has been met, thus Jjustifying joinder, "is a ques-
tion of law, subject to full appellate review; if the joinder was not
permitted Rule 8, a conviction must be reversed unless the error was
harmless."ll The three criteria which must be examined in order to
determine whether offenses may be Jjoined in a single trial are whether
the offenses arise from the same act or transaction, whether they are so
related as to constitute a camon scheme or plan, and whether the offenses
are of the same or similar character.

1. Same Act or Transaction Offenses

This type of Jjoinder is the most predictable and understandable.
In addition, it is usually the most beneficial and desirable to both the
prosecution and the defense.l? By trying all offenses which arise
fram the same act or transaction at the same time, the goverrment is
benefitted by not having to prove the same facts at separate trials.13
Coincidently, an accused is protected from the harassment of multiple
prosecutions, the probability that successive trials will result in at
least one conviction, and the likelihood that an aggregate sentence
will exceed that from a single trial.l4 Finally, the defendant will
not be prejudiced by the introduction of otherwise inadmissible evidence
since testimony concerning the entire act or transaction would be proper
in each separate trial on an offense stemming from that incident.l®

11. United States v. Werner, 620 F.2d 922, 926 (2nd Cir. 1980) (footnote
omitted). Most courts will generally permit broad joinder of offenses in
anticipation of and reliance upon the fact that a prejudiced party to
the trial can secure a severance under the provisions of Fed. R. Crim. P.
14. United States v. Isaacs, 493 F.2d 1124 (7th Cir. 1974), cert. denied,
417 U.S. 976 (1974); United States v. Friedman, 445 F.2d 1076 (9th Cir.
1972), cert. denied, sub nam, Jacobs v. United States, 404 U.S. 958
(1972); Haggard v. United States, 369 F.2d 968 (8th Cir. 1966), cert.
denied, sub nam, Alley v. United States, 368 U.S. 1023 (1966).

12. See generally, Petite v. United States, 361 U.S. 529 (1960).

13. Tillman v. United States, 406 F.2d 930, 934 (5th Cir. 1969), vacated
in part on other grounds, 395 U.S. 830 (1969).

1l4. See Note, Joint and Single Trials Under Rules 8 and 14 of the Federal

Rules of Criminal Procedure, 74 Yale L.J. 553, 562 (1965) [hereinafter
cited as Note, Joint and Single Trials].

15. See McCormick, Evidence § 185 (1972).
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The application of this standard depends solely upon the interpreta-
tion of the term "transaction." While it does not have a technical or
legalistic definition,l® courts have consistently found the term to
"camprehend a series of many occurrences, depending not sc much upon the
immediateness of their cormnection as upon their logical relationship."17
In addition, one crime which is camitted in order to effectuate the
camnission of another crime may, in same situations, also be considered
part of the same transaction. 8 Based upon these principles, offenses
of conspiracy to distribute heroin and tax evasion based upon the income
from the heroin business,l9 perjury and a substantive offense, 20 the
manufacturing of drugs and the possession of a firearm discovered during
a search of the accused's hame for drugs,2l extortion and false declara-
tions before the grand jury which was investigating the extortion, 22
possession of a sawed-off shotgun and the interstate transportation of a
firearm by a felon,23 false statements on a selective service deferment
form and false statements to a local draft board,24 transportation of

16. Cataneo v. United States, 167 F.2d 820 (4th Cir. 1948).

17. United States v. Pietras, 501 F.2d 182, 185 (8th Cir. 1974), cert.
denied, 419 U.S. 1071 (1974). See also, United States v. Park, 531 F.2d
754 (5th Cir. 1976); United States v. Isaacs, 493 F.2d 1124 (7th Cir.
1974), cert. denied, 417 U.S. 976 (1974).

18. United States v. Friedman, 445 F.2d 1076 (9th Cir. 1971), cert.
denied subnam, Jacobs v. United States, 404 U.S. 958 (1971). Cf., United
States v. Kelley, 635 F.2d 778 (10th Cir. 1980) (receipt of a gqun by a
felon and armed robbery were joined because the gun was acquired to rob
the barnk).

19. United States v. Anderson, 642 F.2d 281 (9th Cir. 1981).

20. United States v. Isacs, 493 F.2d 1124 (7th Cir. 1974), cert. denied,
417 U.S. 976 (1974).

21. United States v. Park, 531 F.2d 754 (5th Cir. 1976).

22. United States v. Pacente, 503 F.2d 543 (7th Cir.) (en banc), cert.
denied, 419 U.S. 1048 (1974).

23. United States v. Roe, 495 F.2d 600 (10th Cir), cert. denied, 419
U.S. 858 (1974).

24. Cataneo v. United States, 167 F.2d 820 (4th Cir. 1948).



a-stolen vehicle and transportation of a firearm by a felon, 2> and
breaking into a post office and theft from the post office?® have been
found to be part of the same act or transaction, Jjustifying joinder
under Fed. R. Crim. P. 8(a).

2. Acts or Transactions Comnected Together or Constituting a Common
Scheme or Plan.

Similar to the first criterion in many respects, the primary objec-
tive of this form of joinder is the Jjudicial economy of only having to
prove a transaction once.2’ In many respects, the test for such connected
acts is indistinguishable fram that for "same transaction" offenses --
the court will focus on the logical relationship between the offenses.28

Three additional factors frequently relied upon in this type of
analysis are the time relationship between the offenses, any overlapping
of evidence, and the existence of a cammwon scheme or plan. These factors
have apparently been derived fram a United States Supreme Court oOpinion
where, in approving the joinder of two nurder charges, it was observed
that "[t]here was such close connection between the two killings, in
respect of time, place and occasion, that it was difficult, if not impos-
sible, to separate the proof of one charge from the proof of the other."29
Either together or individually, these three conditions can result in a
determination that two or more acts or transactions are connected or
constitute a part of a cammon plan.

In one case, joinder of the offenses of possession of a firearm
and distribution of heroin was approved because both were cammitted on

25. United States v. Abshire, 471 F.2d 116 (5th Cir. 1972).

26. United States v. Doss, 66 F.Supp. 243 (D.C. la.), aff'd, 158 F.2d 95
(5th Cir. 1946).

27. Tillman v. United States, 406 F.2d 930 (5th Cir. 1969), vacated in
part on other grounds, 395 U.S. 830 (1969); Baker v. United States, 401
F.2d 958 (D.C. Cir. 1968), cert. denied, 400 U.S. 965 (1970).

28. See United States v. Jamar, 561 F.2d 1103 (4th Cir. 1977); United
States v. Isaacs, 493 F.2d 1124 (7th Cir. 1974), cert. denied, 417 U.S.
976 (1974).

29. Pointer v. United States, 151 U.S. 396, 404 (1894).
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the same day and observed by the same detectives.30  similarly, two
identical charges of stolen mail possession were joined because, in
part, they occurred only two days apart.31 A charge of personal income
tax evasion was also joined with a charge of corporate incame tax
evasion partly because both charges stemmed from the same tax year.32

In United States v. Wilson,33 the defendant robbed a store, crashed
the stolen car he was using for his escape, and tried to run away on
foot before he was finally caught by the police. He was charged with
robbery, assault with a dangerous weapon, carrying a dangerous weapor,
assault upon a law enforcement officer, and unauthorized use of a vehicle.
A motion to sever under Fed. R. Crim. P. 8(a) was denied because the court
found all of the charges to have steammed from connected acts which were
part of a camon scheme. In another case, six fraud offenses were joined
where all six were part of a cammon scheme to defraud the same victim.
Finally, two bark robberies within 30 minutes of each other in August
and one bark robbery in July, all in Sacramento, California, were consid-
ered to be parts of a cammon scheame or plan and were joined for trial.3
Probably the most extreme finding of such oonnection arose in United
States v. Quinones.3® The accused in that case moved to sever an
escape from custody charge from charges of rape, assault, ard entering
military property for an unlawful purpose which arose from an incident
three days earlier. Interestingly, the escape fram custody followed an
arrest for other offenses which were later dismissed. Despite this, the
Court upheld the joinder of the offenses on the grounds that the arrest
was somehow the result of the accused's conduct three days earlier.

30. United States v. Jines, 536 F.2d 1255, 1257 (8th Cir. 1976).

31. United States v. Jordan, 602 F.2d 171 (8th Cir.), cert. denied, 444
U.S. 878 (1979).

32. United States v. Mack, 249 F.2d 321 (7th Cir.), cert. denied, 356
U.S. 920 (1957).

33. 434 F.2d 494, 140 U.S. App. D.C. 220 (1970).

34. United States v. Dennis, 645 F.2d 517 (5th Cir. 1981).

35. United States v. Armmstrong, 621 F.2d 951 (9th Cir. 1980). 1In
addition, the Court ruled that the two robberies in August were part of

the same transaction.

36. 516 F.2d 1309 (1st Cir.), cert. denied, 423 U.S. 852 (1975).
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-~ When evidence as to the several offenses overlaps, courts are in-
clined to join them because the interests of economy and efficiency are
greatly advanced by relieving the govermment of the obligation to prove
the same facts and present the same evidence at successive trials.37
Thus, where "[v]irtually every overt act alleged in the conspiracy count
formed the subject matter of" the other counts,38 or where extortion
had to be proven in order to show that income had not been reported for
tax purposes,32 the evidence overlapped and Jjoinder was permitted.
However, where "[cJammission of one of the offenses neither depended
upon nor necessarily led to the cammission of the other [and] proof of
the one act neither constituted nor depended upon proof of the other,"
the transactions were not considered sufficiently connected to warrant
joinder under Fed. R. Crim. P. 8(a).

One final consideration which must be kept in mind when dealing with
this form of joinder is that there must exist a comnection between each
and every one of the joined offenses. Nine offenses were involved in
United States v. Baker.4l It was conceded that four tax evasion charges
were properly joined. The issue was whether those four joined charges
could be joined with the other five charges. The Court ruled that
Fed. R. Crim. P. 8(a) required that the joinder between each count and
each other count be proper. The permissible joinder of one of the four
tax evasion offense with four of the five other charges was held insuf-
ficient to support the joinder of all nine, even though various groupings
of those nine were proper.

37. See United States v. Halper, 590 F.2d 422 (24 Cir. 1978).

38. United States v. Swieg, 441 F.2d 114, 118 (24 Cir.), cert. denied,
403 U.S. 932 (1971).

39. United States v. McGrath, 558 F.2d 1102 (2d Cir. 1977), cert. denied,
434 U.S. 1064 (1978). See also United States v. Isaacs, 493 F.2d 1124
(7th Cir.), cert. denied, 417 U.S. 976 (1974).

40. United States v. Halper, 590 F.2d 422, 429 (24 Cir. 1978).

41. 401 F.2d 958 (D.C. Cir. 1968), cert. denied, 400 U.S. 965 (1970).
But see United States v. Ajlouny, 629 F.2d 830 (24 Cir 1980) (The defendant
defrauded the telephone campany by making 136 telephone calls with the
use of a "blue box." The fact that one of those telephone calls arranged
for the transportation of stolen property was found sufficient, by the
trial court, to Jjustify the joinder of the transportation and fraud
offenses.).
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3. Offenses of the Same or Similar Character

The joinder of offenses of the same or similar character has tradi-
tionally been the most troublesame in its definition and application
because it results in the least actual benefit to the goverrment and the
greatest potential for prejudice to the defendant .42 There has also
been a tremedous amount of inconsistency among the courts in the opera-
tion of this aspect of Fed. R. Crim. P. 8(a) because of the differing
degrees of eamphasis different oourts place on the myriad ocampeting
interests involved.

The primary source of prejudice to an accused, when offenses of the
same or similar character are joined, is centered upon the evidence
which is admissible.43 In separate trials evidence of other crimes
is admissible only if it meets the requirements and conditions of Federal
Rule of Evidence 404. When same or similar character offenses are joined,
however, the evidence as to each of those offenses is necessarily admis-
sible in a single trial. This situation creates the very real danger

that the jury may use evidence cumulatively; that
is, that, although so much as would be admissible
upon any one of the charges might not have per-
suaded them of the accused's guilt, the sum of it
will convince them as to all. This possibility
violates the doctrine that only direct evidence
of the transaction charged will ordinarily be
accepted, and that the accused is not to be con-
victed because of his criminal disposition.‘l4

42. See 8 W. Moore, Moore's Federal Practice § 8.05[2] (24 Ed. 1981);
1 C. Wright, Federal Practice and Procedure § 143 (1969).

43, See Note, Joint and Single Trials, supra note 14, at 556-60.

44. United States v. Lotsch, 102 F.2d 35, 36 (24 Cir.), cert. denieq,
307 U.S. 622 (1939). The Court of Military Appeals has also recognized
that the sheer nurber of charges against an accused may create the
prejudicial impression that he is simply a "bad person."” United States
v. Middleton, 12 USCMA 54, 58-59, 30 MR 54, 58-59 (1960). See also
United States v. Sturdivant, 13 M.J. 323, 330 (QMA 1982).
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In the landmark case of Drew v. United States,45 it was emphasized that
when same or similar character offenses are joined, a

defendant may be prejudiced for one or more of the
following reasons: (1) he may became embarrassed or
confounded in presenting separate defenses; (2) the
jury may use the evidence of one of the crimes charged
to infer a criminal disposition on the part of the
defendant from which is found his guilt of the other
crime or crimes charged; or (3) the jury may cumlate
the evidence of the various crimes charged and find
guilt when, if considered separately, it would not so
find. A less tangible, but perhaps equally persuasive,
element of prejudice may reside in a latent feeling of
hostility engendered by the charging of several

crimes as distinct fram only one.

Against these substantial sources of prejudice to an accused must be
balanced the advantages to the goverrment which would flow from the joinder
of same or similar character offenses. The only two instances of econcmy
which will consistently flow fram this type of joinder are the savings of
time from only having to empanel a single jury and the single introduction
of background and character evidence.47 The way the oourts resolve
this balancing frequently depends upon whether greater emphasis is placed
upon the avoidance of potential prejudice or the efficiency of the criminal
justice system. It has been held that "[wlhen all that can be said of
two separate offenses is that they are of the 'same or similar character,'
the customary justifications for joinder (efficiency and econamy) largely
disappear. . . . At the same time, the risk to the defendant in such
circumstances is considerable."48 oOn the other hand, other courts
have interpreted the word "similar" very broadly, as a matter of statutory
construction, 49 and have been more impressed by the "mandate to expedite
criminal trials" imposed by the policy underlying Fed. R. Crim. P. 8(a).0

45. 331 F.2d 85 (D.C. Cir. 1964).
46. Id. 331 F.2d at 88.

47. United States v. Halper, 590 F.2d 422, 430 (24 Cir. 1978); 8 Moore,
supra note 42; Note, Joint and Single Trials, supra note 14, at 560.

48. United States v. Halper, 590 F.2d 422, 430 (24 Cir. 1978).
49. Edwards v. Squire, 178 F.2d 758 (9th Cir. 1%49).

50. United States v. Werner, 620 F.2d 922, 928 (24 Cir. 1980).
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Aside fram these general considerations, several specific factors
have been relied upon in determining the permissibility of the joinder.
To that end, it has consistently been recognized that an accused is not
prejudiced by the joinder of offenses if the evidence as to each would
have been admissible in a separate trial of the others.5l In these
situations, the benefit to the goverrment takes clear priority because
the joinder would impose no additional prejudice upon the defendant which
he or she would not have confronted in separate trials. Unfortunately,
few, if any, cases have been decided on this furndamental basis.

"Where offenses are similar in character and occurred over a rela-
tively short period of time and the evidence overlaps, joinder is ordin-
arily appropriate.”>? This partial reliance on the time frame involved
has resulted in the joinder of two robbery charges which occurred in the
same building but on different nights during one month, 53 three larceny
and three housebreaking offenses on three different days within one
month,>4 two charges of robbery within one week of each other,55 and
two bark robberies which occurred six days apart.56

Other cases have involved findings of “same or similar character"
offenses simply fram an examination of the relevant facts. Similar modi
operandi were considered in joining bark robberies®’ and burglaries.

51. United States v. Drew, 331 F.2d 85, 90 (D.C. Cir. 1964). See also
United States v Halper, 590 F.2d 422, 431 (2d Cir. 1978). Blunt v.
United States, 404 F.2d 1283 (D.C. Cir. 1968), cert. denied, 394 U.S.
909 (1969).

52. United States v. McClintic, 570 F.2d 685, 689 (8th Cir. 1978). See
also United States v. Riebold, 557 F.2d 697, 707 (10th Cir.), cert.
denied, 434 U.S. 860 (1977); Johnson v. United States, 356 F.2d 680, 682
(8th Cir.), cert. denied, 385 U.S. 857 (1966).

53. Gray v. United States, 356 F.2d 792 (D.C. Cir. 1966).

54, Chambers v. United States, 301 F.2d 564 (D.C. Cir. 1962).
55. largford v. United States, 268 F.2d 826 (D.C. Cir. 1959).
56. United States v. DiGiovanni, 544 F.2d 642 (24 Cir. 1976).
57. 14.

58. United States v. lLeonard, 445 F.2d 234 (D.C. Cir. 1971).
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The fact that the same victim or parties were involved has also been
relied upon in affirming the joinder of offenses.>9 Finally, the ele-
ments of the offenses concerned have also been campared in determining
that charges of distributing one drug and possession of another at a
different time were of a similar character and could properly be joined.®0

Despite this plethora of case law, there are virtually no established
guidelines for deciding whether offenses are of the "same or similar
character.” The most that can be gleaned is that courts generally inter-
pret the word "similar" very broadly. In accordance with its traditional
meaning, offenses which are somewhat alike and resemble each other®l
are freely joined. Clearly, Fed. R. Crim. P. 8(a) has been interpreted
as primarily intended to foster the samooth operation of the criminal
justice system.

B. Relief From Prejudicial Joinder

The broad, Jjoinder-preferred application of Fed. R. Crim. P. 8(a) is
neither surprising nor unexpected. The consensus is that such free
joinder was intended by the drafters of Fed. R. Crim. P. 8(a) to favor
the interest of judicial economy. If an accused feels prejudiced by the
resulting joinder, his recourse is under Fed. R. Crim. P. 14.%52 pursuant
to that provision, the trial judge is given the power to grant relief to
defendants who are prejudiced by a joinder of offenses which is otherwise
proper under Fed. R. Crim. P. 8(a).®3 Unlike the question of whether
joinder is proper under Fed. R. Crim. P. 8(a), which is a legal issue,
the decision of whether to grant relief under Fed. R. Crim. P. 14 is
within the discretion of the trial judge. Only by showing an abuse of
that discretion will an accused be entitled to appellate reversal of a
trial judge's ruling.64 Consequently, the amount and type of prejudice

59. United States v. Kellerman, 432 F.2d 371 (10th Cir. 1970): Hill v.
United States, 135 U.S. App. D.C. 23, 418 F.2d 449 (1968).

60. United States v. lewis, 626 F.2d 940 (D.C. Cir. 1980).
6l. United States v. Werner, 620 F.2d 922, 926 (2d Cir. 1980).
62. See Note 8, supra.

63. 8 W. Moore, supra note 42, at § 14.02[1]; 1 C. Wright, supra note
42, at § 222.

64. United States v. Werner, 620 F.2d 922, 926 (24 Cir. 1980).
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a defendant is able to demonstrate will have a tremendous impact upon
whether or not a severance will be granted.

For the reasons stated in Sections Al and 2, supra, Fed. R. Crim. P.
l4-based litigation usually does not arise when several charges arise
fran the same act or series of acts. The defendant is usually benefitted
by the joinder and no showing of prejudice is possible, while the govern-
ment and the courts are definitely saved time and expense by having only
a single trial. Because this type of joinder provides the most 1ikel§
prejudice to an accused and the least tangible benefit to the goverrmentc,®
instances of "same or similar character" offense joinder have resulted in
the bulk of the litigation concerning severance under Fed. R. Crim. P. 14.

Despite the opinion that Fed. R. Crim. P. 14 is designed to relieve
defendants of prejudice created by an otherwise proper joinder of offenses
under Fed. R. Crim. P. 8(a), few, if any, courts have so liberally con-
strued that provision. In reliance upon the Supreme Court's holding
that Rule 14 was intended to foster efficiency 'without substantial
prejudice to the right of the defendants to a fair trial,"©© courts
have been inclined to dery motions to sever joined offenses. This in-
clination is clear fram the considerable burden imposed upon accuseds
-- to demonstrate that the prejudice was so substantial that it ocutweighed
the interest in economy and rendered the trial unfair.67 As a result,
movants are typically required to make strong showings of prejudice
before severance will be appropriate.68 More than claims of a better
chance of acguittal in separate trials®® or of an adverse reaction

64. United States v. Werner, 620 F.2d 922, 926 (24 Cir. 1980).
65. See text accampanying notes 42-47, supra.

66. Bruton v. United States, 391 U.S. 123, 131, n. 6 (1968) (emphasis
added).

67. See United States v. Tanner, 471 F.2d 128, 137 (7th Cir.), cert.
denied, 409 U.S. 949 (1972).

68. United States v. Kopel, 552 F.2d 1265 (7th Cir.), cert. denied, 434
U.S. 970 (1977); United States v. Brashier, 548 F.2d 1315 (9th Cir. 1976),
cert. denied, 429 U.S. 111 (1977).

69. United States v. Dennis, 645 F.2d 517 (5th Cir. 1981); United States
v. Alpern, 564 F.2d 755 (7th Cir. 1977); Tillman v. United States, 406
F.2d 930 (5th Cir. 1969), vacated in part on other grounds, 395 U.S. 830
(1969).
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from the jury due to the miltitude of charges70 are needed to Jjustify
a severance. To require less "would reject the balance struck in Rule
8(a), since this type of 'prejudice' will exist in any Rule 8(a) case."71

The three types of prejudice most frequently relied upon in motions
for the severance of "same or similar character" offenses in federal
courts are that a deferdant may become eambarrassed or oconfourded in
presenting separate defenses, or a jury may use the evidence of one of
the crimes charged to infer a criminal disposition as to the other charge
or charges, or a Jjury may cummilate the evidence of the various crimes
charged and find gquilt when, if considered separately, it would not so
find.72 Although these three types of prejudice frequently overlap,
each will be considered individually.

1. Confusion of Defenses

Three cases fram the District of Columbia Court of Appeals are very
illustrative of the status of this type of prejudice. In Dunaway v.
United States,’3 three housebreaking and two larceny charges were joined.
The two larcenies were removed from the jury's consideration by the judge.
After testifying "without limitation," the accused was acquitted of the
first housebreaking charge but convicted of the other two. On appeal,
it was arqued that the defendant only wanted to testify as to the
housebreaking charge of which he was acquitted. The Court declined to
find that his decision to testify was influenced by the joinder of the
offenses. Instead, it was noted that the accused '"had a fair choice to
take the stand or not uninfluenced to any significant degree by the
consolidation."74

A contrary result was reached in the factually similar case of Cross
v. United States’> wherein two robbery charges were joined. The accused
presented a viable alibi defense to one charge which was believed by the

70. United States v. Werner, 620 F.2d 922, 929 (24 Cir. 1980).
71. Id.

72. Drew v. United States, 331 F.2d 85, 88 (D.C. Cir. 1964).
73. 205 F.2d 23 (D.C. Cir. 1953).

74. 1Id. at 26.

75. 335 F.2d 987 (D.C. Cir. 1964).
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jury. His denial of the other offense, however, was not very convincing
and he was convicted.’® The Court recognized that

[plrejudice may develop when an accused wishes
to testify on one but not the other of two
joined offenses which are clearly distinct in
time, place ard evidence. His decision whether
to testify will reflect a balancing of several
factors with respect to each count: the evi-
dence against him, the availability of defense
evidence other than his testimony, the plausi-
bility and substantiality of his testimony,
the possible effects of demeanor, impeachment,
and cross-examination. But if the two charges
are joined for trial, it is not possible for
him to weigh these factors separately as to
each count. If he testifies on one count, he
runs the risk that any adverse effects will
influence the jury's consideration of the other
count. Thus he bears the risk on both counts,
although he may benefit on only cne. Moreover,
a defendant's silence on one count would be
damaging in the face of his express denial of
the other. Thus he may be coerced into testi-
fying on the count upon which he wished to
ramain silent.

Contrary to the conclusion in Dunaway, the Court ruled that the accused
"had no such 'fair choice' and that the resulting prejudice on Count I
was not cured by the acquittal on Count II."78 A new trial was ordered.

Finally, in Baker v. United States, ’? the District of Columbia Court
of Appeals was confronted with a defendant who asserted that he had wanted
to testify as to only seven of the nine charges against him because he
felt that he had a valid legal defense to the other two. The Court took
that opportunity to severely restrict the application of the Cross
rationale by stating that

76. 1d. at 990.
77. Id. at 989 (footnotes amitted).
78. Id. at 991.

79. 401 F.2d 958 (D.C. Cir. 1968), cert. denied, 400 U.S. 965 (1970).
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[tThe essence of our ruling in Cross was that, because
of the unfavorable appearance of testifying on one
charge while remaining silent on another, and the
consequent pressure to testify as to all or none, the
defendant may be confronted with a dilemma: whether
by remaining silent, to lose the testimony on one
count, rather than risk the prejudice (as to either
or both counts) that would result from testifying on
the other. Obviously no such dilemma exists where the
balance of risk and advantage in respect of testifying
is substantially the same as to each count. Thus
unless the "election" referred to by appellant is to
be regarded as conclusive -- and we think it should
not be -~ no need for a severance exists -- until the
defendant makes a convincing showing that he has both
important testimony to give concerning one count and
strong need to refrain fram testifying on the other.
In making such a showing, it is essential that the
defendant present enough information -- regarding the
nature of the testimony he wishes to give on one

count and his reasons for not wishing to testify on
the other -- to satisfy the court that the claim of
prejudice is germuine and to enable it intelligently
to weigh the considerations of "econaomy and expedition
in judicial administration" against the defendant's
interest in having a free choice with respect

to testifying.80

Despite the fact that it has been stated that the "prime considera-
tion in determining whether or not to grant a severance is the possibil-
ity of prejudice to the defendant in conducting his defense,"8l most
courts have adopted the Baker rationale and require strong showings of
prejudice.82 Not only must the prejudice shown be substantial, but it

80. Id.; 401 F.2d at 976-77 (footnotes amitted) (emphasis added).

81. Johnson v. United States, 356 F.2d 680, 682 (8th Cir.), cert. denied,
385 U.S. 857 (1966).

82. United States v. Armstrong, 621 F.2d 951 (9th Cir. 1980); United
States v. lewis, 547 F.2d 1030 (8th Cir. 1976); United States v.
Williamson, 482 F.2d 508 (5th Cir. 1973); United States v. Weber, 437
F.2d 327 (3rd Cir.) cert. denied, 402 U.S. 932 (1971).
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must also be actual.83 Unless an accused is capable of meeting the
mandates of Baker v. United States and virtually demonstrating that he
"is placed in the untenable position of either offering no defense or
seeing his defense to one count prove the Goverrment's case on another, 84
relief fram the prejudicial confusion of his defenses will be unavailable.

2. Inference of Criminal Disposition

Orie of the most fundamental evidentiary rules, in the federal and
military courts, is that "[e]vidence of other crimes, wrongs or acts is
not admissible to prove the character of a person in order to show that
the person acted in conformity therewith."8 In Drew v. United States,
it was held that this prejudice would justify the severance of joined
offenses unless the evidence as to each offense would be admissible in
trials of the other charge386 or, even if not so admissible, the evidence
as to each of the charges was sufficiently separate and distinct as to
preclude the possiblity that the jury used some to support or corroborate
the rest.87

In Bradley v. United States, the rationale underlying the assertion
that mutually admissible evidence would negate any additional prejudice
occasioned by the joinder of offenses was reexamined.88 Further, the
Court elaborated upon the theories under which a finding of mutual admis-
sibility can be based, especially proof of motive and identity.89 1t

83. Cf. Blunt v. United States, 404 F.2d 1283 (D.C. Cir. 1968), cert.
denied, 394 U.S. 909 (1969) (claim of prejudice rejected because defen-
dant testified without stating that he desired to limit his testimony).

84. United States v. Eason, 434 F.Supp. 1217 (D.C. La. 1977).

85. Rule 404(b), Federal Rules of Evidence. See supra text accampanying
mote 44. The standard in military practice is the same because Rule
404(b), Military Rules of Evidence, is taken, verbatim, fram the Federal
Rule.

86. Drew v. United States, 331 F.2d 85, 90 (D..C Cir. 1964).

87. Id. at 91-92. See also United States v. Halper, 590 F.2d 422, 431
(2d Cir. 1978). -

83. 433 F.2d 1113, 1118 (D.C. Cir. 1969).

89. 1Id. at 1119.
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was amphasized that even when evidence is introduced for these reasons,
its probative wvalue must outweigh its prejudicial effect -- it "must
pramise a real contribution in the process of proof . . . , for otherwise
its help will be surpassed by its hurt."90 However, it is not necessary
for the "other crime" to be factually identical to the central one.
Instead, it is sufficient if the cammon details are appreciably probative
to outweigh the potential harm to the defendant.?! The Court concluded
that if, within these guidelines, evidence of the individual offenses
would be admissible in trials of the others, the prejudice fram an in-
ference of "criminal propensity" is not aggravated by the joinder of the
offenses and severance under Fed. R. Crim. P. 14 is unnecessary.?

In United States v. Foutz,93 the accused had been charged with
the robbery of the same bank two times, two and one half months apart.
He asserted that he was prejudiced, under Fed. R. Crim. P. 14, by the
fact that the jury was presented with evidence of both robberies. It
was recognized, as in Drew and Bradley, that when "same or similar
character" offenses are jolned an accused may be prejudiced by the re-
sulting inference of criminal propensity in the minds of the jurors.
The prosecution had argued that the evidence of one robbery would have
been admissible to show the identity of the accused because of a distinc—
tive modus operandi, especially the use of the defendant's autamobile at
one of the incidents. The court, however, found no compelling similar-
ities between the offenses, determined that the evidence of one would
not have been admissible in a trial of the other, ruled that the trial
judge had abused his discretion in denying the severance motion, reversed
the convictions and remanded the case for separate trials.%4

Despite the recognition that "even when cautioned, juries are apt to
regard with a more jaundiced eye a person charged with two crimes than a
person charged with one,"9> courts have liberally found that evidence was

90. 1Id. (footnote amitted).

91. Id. at 1120-21.

92. Id. at 1121.

93. 540 F.2d 733 (4th Cir. 1976).
94. Id. at 736-39.

95. United States v. Smith, 112 F.2d 83, 85 (2d Cir. 1940).
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mutually admissible, thus effectively oountering claims of prejudice
caused by the joinder of offenses.?6

3. Cumlation of Evidence

Prejudice fram the cumulation of evidence arises when a jury is un-
able to properly restrict evidence to the crime or charge to which it is
relevant.97 This type of prejudice is critical to a thorough Fed. R.
Crim. P. 14 analysis in two respects. First, the cunulation of evidence
has been identified as one of the prejudices which can stem from even
the proper joinder of offenses under Fed. R. Crim. P. 8(a).98 Secordly,
the absence of such a likelihood of cumilation, because the evidence as
to each charge is simple, distinct, ard separate from the evidence as to
the other charges, is a factor upon which courts will rely in finding no
prejudice fran the inference of criminal disposition as discussed in
Section B 2, above.?? Thus, even when criminal predisposition prejudice
exists because the evidence was not mutually admissible, relief under
Rule 14 will be denied if the evidence as to each offense is sufficiently
separate and distinct to belie the possiblity that the Jjury considered
it cumlatively.l00 on the other hand, an assertion of prejudicial
cumlation of evidence must be supported by a showing of a "clear likeli-
hood of confusion on the part of the jury . .10

96. See United States v. Dennis, 645 F.2d 517 (5th Cir. 198l); United
States v. Jordan, 602 F.2d 171 (8th Cir.), cert. denied, 444 U.S. 878
(1979); United States v. Jamar, 561 F.2d 1103 (4th Cir. 1977): United
States v. Park, 531 F.2d 754 (5th Cir. 1976); United States v. Roe,
495 F.2d 600 (10th Cir.), cert. denied, 419 U.S. 858 (1974); Hill w.
United States, 418 F.2d 449 (D.C. Cir. 1968). But see United States v.
Ragghianti, 527 F.2d 586 (9th Cir. 1975) (The fact that one of the charges
was supported by very weak evidence was considered important in determin-
ing that there was a great risk of criminal predisposition prejudice).

97. See supra text accompanying note 44.

98. See Drew v. United States, 331 F.2d 85, 88 (D.C. Cir. 1964).

99, See United States v. Iotsch, 102 F.2d 35, 36 (24 Cir), cert. denied,
307 U.S. 622 (1939).

100. Drew v. United States, 331 F.2d 85, 91-92 (D.C. Cir. 1964).

101. United States v. McGruder, 514 F.2d 1288, 1290 (5th Cir. 1975).
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In practice, a claim of this form of prejudice is rarely found
sufficient to justify or require relief under Rule 14.102 15 addition to
an examination of the evidence, some of the criteria focused upon in
finding no "reasonable ground for thinking that the jury could not Xkeep
separate what was relevant to each" 103 have jincluded the instructions to
keep the evidence separate given to the jury, 104 ana acquittals of some of
the charges.105 One court even went so far as to find that there was no
danger of cumulation of evidence because all of the evidence was mutually
admissible.106

IV. Comments and Criticisms

Various aspects of the operation of Jjoinder law have been subjected
to considerable criticism fram the academic arnd judicial communities.
Predictably, much of this cammentary has concerned the Joinder of "same
or similar character"” offenses in the contexts of both Rules 8(a) and 14.

In the former case, most of the disagreement revolves around whether
the savings to the govermment are substantial enough to outweigh the
prejudice necessarily suffered by the accused. Even the underlying
concept of balancing prejudice against econany has came under attack.
As one noted cammentator has stated:

It is novel doctrine that the right of an accused
to a fair trial can be balanced against competing
considerations of efficiency. The insistence on
fairness to criminal defendants has led, in recent
years, to a number of rules that may permit quilty
persons to go free, rather than risk injustice to
an innocent person. It seems strange indeed that
one presumably innocent may be made to undergo

102. 1 C. Wright, supra note 42, at § 222.

103. United States v. Claytor, 52 F.R.D. 360, 363 (S.D.N.Y. 1971).
104. United States v. Pacente, 503 F.2d 543 (7th Cir.) (en banc), cert.
denied, 419 U.S. 1048 (1974); Hill v. United States, 418 F.2d 449 (D.C.
Cir. 1968).

105. United States v. McClintic, 570 F.2d 685 (8th Cir. 1978); United
States v. Lewis, 547 F.2d 1030 (8th Cir. 1976).

106. United States v. Jamar, 561 F.2d 1103 (4th Cir. 1977).
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samething less than a fair trial, or that he may
be prejudiced in his defense if the prejudice is
not "substantial," merely to serve the convenience
of the prosecution.l107

Just as most of the litigation in this area has been in reference to
Rule 14, so has much of the scholarship. One of the principle criticisms
of this rule concerns the way it has been interpreted by the courts. The
judicial inclination has been

to presume that if joinder is properly pleaded under
Rule 8 then joint trials should follow. This places
a heavy burden on a defendant moving under Rule 14

. If the criteria for joinder under Rule 8
contained some minimum guarantees of fairness, then
the way the courts administer Rule 14 might be
justifiable. But there is no indication that the
draftsmen of Rile 8 . . . went much beyond consi-
derations of trial convenience.

Similarly, "[gliven the evident reluctance of trial and appellate courts
to grant separate trials under Rule 14, a broad interpretation of Rule 8
means broad joinder, whether or not this is just or fair."109

Some of the judicially created exceptions which have been relied
upon to uphold the joinder of offenses have also been questioned and
rejected by same courts. For example, the "simple and distinct evidence"
exception which has been applied when evidence as to several offenses is
not mutually admissible!10 was found inapplicable in United States v.
Foutz on the grounds that distinctiveness of evidence in no way reduces
the danger that the jury will believe the accused to be an habitual
criminal.lll gimilarly, the theory that a judge's instructions were

107. 1 C. Wright, supra note 42, at § 141. See also United States v.
Halper, 590 F.2d 422, 430 (24 Cir. 1978).

108. 8 W. Moore, supra n.42, at § 14.02[1] (footnotes amitted).
109. 1 C. Wright, supra n.42, at § 141.
110. See Section B II ¢, supra.

111. United States v. Foutz, 540 F.2d 733, 738 n.5 (4th Cir. 1976).
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sufficient to negate the possibility that the Jjury did not cunulate
evidence has been criticized.

Given these inequities in the practical operation of Fed. R. Crim.
P. 8(a) and 14, it is not surprising that the total abolition of "same
or similar character" offense Jjoinder has been advocated on more than
one occassion.l13 In reaching this conclusion, one leading authority
opined:

Abandorment of similar offense joinder will not
greatly expand expenditures of time and money by
either the parties or the courts. The historical
development of similar offense joinder indicates
that it was not designed to produce savings.
Moreover, since the offenses on trial are dis-
tinct, trial of each is likely to require its own
evidence and witnesses. The time spert where
similar offenses are joined may not be as long as
two trials, but the time saved by impanellirg
only one jury and by setting the defendant's
background only once seems minimal. Finally,

the lack of utility in similar offense joinder
may be indicatd by state practice. At present
two thirds of the states make no provision for
this type of joinder, and it seems reasonable to
assume that they either have found its savings

t0 be negligible or have determined that any
savings are outweighed by the prejudice caused
by joinder.ll4

It is significant that the American Bar Association has apparently
adopted the approach of the various camentators.l1l3 In an attempt
to eliminate the "unguided discretion ard unarticulated premises" which
are prevalent in today's Jjoinder practice, the ABA seeks to provide

112. Barton v. United States, 263 F.2d 894 (5th Cir. 1959).

113. 1 C. Wricht, supra note 42, at § 143; Note, Joint and Single Trials,
supra note 14, at 566.

114. Note, Joint and Single Trials, supra note 14, at 560.

115. Standards, supra note 6.
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"identifiable standards" which can uniformly and fairly be applied.116
In so doing, all offenses are defined as either "related" or '"unrelated."
The former are those "based upon the same conduct, upon a single criminal
episode, or upon a ocoumon plan."117  This type of offense corresponds
directly to those defined as being based "on the same act or transaction
Or on two or more acts or transactions connected together or constituting
parts of a cammon scheme or plan" under Fed. R. Crim. P. 8(a).118 All
other offenses, including those of the same or similar character, are
"unrelated." 1%

The initial joinder of all offenses against a single defendant, both
related and unrelated, is encouraged.120 However, the ABA recognizes
that the joinder of unrelated offenses results in minimal benefit to the
goverrment and maximum potential prejudice to the accused from an in-
ference of criminal predisposition, the cumlation of evidence, and the
confusion of defenses.l2l = Therefore, following this unlimited initial
joinder, both the defendant and the prosecution have an absolute right
to the severance of unrelated offenses.l?2 This positon was taken in
direct response to the fact that the authorization of "same or similar
character" offense Jjoinder resulted in a severely vestricted right to
severance when the equities of the situation would have warranted it. 123

Similar to the provisions of Fed. R. Crim. P. 14, the BABA would also
grant the severance of related offenses if necessary or appropriate to
reach "a fair determination of the defendant's quilt or innocence of each

116. Id. at Implementation Suggestions.

117. 1Id. at Standard 13-1.2.

118. Id. at Standard 13-1.2, Cammentary.

119. Id. at Standard 13-1.3, Commentary.

120. Id. at Standard 13-2.1.

121. Id. at Standard 13-2.1, Commentary. At the same time, it was
recognized that in certain situations an accused might actually prefer
the joinder of unrelated offenses.

122. Id. at Standard 13-3.1(a).

123. 1Id. at Standard 13-3.1(a), Commentary.
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offense."124 py placing this emphasis on fairness, the ABA "establishes
the priority of fairness over other arguably relevant considerations
(such as expense, efficiency, or convenience)."12> In addition, the
trial judge's unbridled discretion under Fed. R. Crim. P. 14, which can
only be reviewed for abuse of discretion at the appellate level, has
been replaced by the mandate to "consider among other factors whether,
in view of the number of offenses charged and the complexity of the
evidence to be offered, the trier of fact will be able to distinguish
the evidence and apply the law intelligently as to each offense" in
ruling whether a fair determination of guilt or innocence is possible.l26
The importance of this provision is that it subjugates the interest of
econany to "the fact finder's ability to separate the facts and the law
applicable to each count . 127

In sum, the ABA's proposal would track the present federal joinder
practice in all but two respects. First, it would grant an absolute and
unlimited right to sever unrelated ("same or similar character") offenses.
Second, it would shift the emphasis on the severance of related (same,
comected, and common scheme) offenses to the "fair determination" of
quilt or innocence, rather than requiring a showing of substantial pre-
judice which outweighs the economic benefits to the prosecution. In this
way, an accused's fundamental and constitutional right to due process is
guaranteed by insuring that his guilt to a charged offense is proven
beyond a reasonable doubt by facts and evidence rather than by conjecture,
inference, presumption, or confusion.l128

V. Military Application

Military courts have held that the Federal Rules of Criminal Proce—
dure are not applicable in courts-martial.12? However, federal courts

124. 1Id. at Standard 13-3.1(b).

125. Id. at Standard 13-3.1(b), Commentary.

126. I4. at Standard 13-3.1(c).

127. 1Id. at Standard 13-3.1(c), Commentary.

128. See United States v. Jones, 2 USCMA 80, 85, 6 MR 80, 85 (1952).
129. United States v. Keith, 1 USCMA 442, 448, 4 MR 34, 40 (1952):

United States v. Carter, 4 M.J. 758, 760 (ACMR 1977), pet. denied, 5 M.J.
115 (CMA 1978).
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have recognized the prejudice analysis under Fed. R. Crim. P. 14 is
frought with inherent due process ard fundamental fairmess considera-
tions.130 The United States Court of Appeals for the Sixth Circuit
has specifically determined that the three types of potential prejudice
discussed above —— the confusion of defenses, the inference of criminal
disposition, and the cumilation of evidence -- have direct due process
implications.13l 1In effect, the Federal 'Rules of Criminal Procedure
are designed and intended to protect the furdamental fairness of a crim-
inal proceeding.132 If the gquidance of Fed. R. Crim. P. 8(a) and 14
is adhered to, an accused's due process rights will be granted.133
In military practice, therefore, motions for the severance of offenses
should be couched in terms of due process ard furdamental fairness.
Trial defense counsel should extract applicable concepts and principals
fram the Fed. R. Crim. P. 8(a) and 14 practice to demonstrate how their
clients will be denied a fair trial by the joinder of offenses.

Indeed, military precedent in related areas parallels federal law
and provides a basis for argument by defense counsel. It is generally
recognized that uncharged misconduct admitted against an accused may, if
not relevant to an issue at trial, wnfairly prejudice an accused by
implying general criminal character.l34 additionally, charging one trans-
action in multiple charges may prejudice an accused by making him seem a
"bad person" and deprive him of due process.l33 Iogically, it is
neither more fair nor less prejudicial to an accused, in relation to a
particular offense, to have unrelated misconduct charged.

130. Alvarez v. Wairwmright, 607 F.2d 683, 685 (5th Cir. 1979).

131. Corbett v. Bordenkirsher, 615 F.2d 722, 724-26 (6th Cir. 1980),
cert. denied, 449 U.S. 853 (1980).

132. See United States v. Ciancuilli, 476 F.Supp. 845, 846-47 (E.D. Pa.
1979) (due process is an inherent part of Fed. R. Crim. P. 14 analysis
and is usurped when Jjurors are wunable to sort out the evidence and
impartially determine guilt or innocence.

133. See Brandenburg v. Steele, 177 F.2d 279, 280 (8th Cir. 1949). Cf.
Moore v. Knowles, 482 F.2d 1069, 1075 (5th Cir. 1973) (under the Federal
Rules of Civil Procedure, "joinder must be accomplished with the require-
ments of due process in mind").

134. Mil. R. Evid. 404(b). See United States v. Barus, 16 M.J. 624
(AFCMR 1983).

135. United States v. Sturdivant, 13 M.J. 323 (CMA 1982).
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VI. Conclusion

In striking the initial balance between judicial econamy and a fair
trial, it is important to keep in mind that the joinder of offenses is
equally prejudicial to military ard civilian accuseds. However, the
burden on the prosecution in the military is far less onerous than in
federal practice because not as much additional time or expense is
required to empanel multiple Jjuries. Most active general court-martial
jurisdictions maintain several standing court panels — thus obviating
much of the impediment to conducting separate trials. In the case of
what the ABA characterizes as "unrelated" offenses, an accused would be
afforded a fairer trial through the severance of offenses while the
prosecution would merely be put to the task of re-introducing background
and character evidence. Trial defense counsel should also not hesitate
to object to the joinder of -offenses on due process grounds in cases
which present the type of prejudice which would arguably result in seve-
rance urder Fed. R. Crim. P. 14. 1In select cases, strong and convincing
arguments can be made by relying on the gquidelines and standards which
have developed in federal forums.

Trial defense counsel can provide a valuable service to their clients
by insuring that their constitutional right to a fair trial is not rendered
subservient to the simple convenience of the prosecution. By tailoring
arguments in selected cases to furdamental due process criteria and con-
siderations developed in the federal courts as well as by legal scholars
and the American Bar Association, a far less sensitive multiple charging
military criminal law system driven by the rigid application of Paragraph
30g, of the Manual for Courts-Martial can be replaced by the fairer and
more individualized consideration of isolated and unrelated criminal
allegations.
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SIDEBAR

Introduction

This segment of Sidebar opens with a discussion by Captain
DiGiammarino on the procedure for laying a foundation prior to presenting
character evidence under Mil. R. Evid. 405. The discussion contains
sample questions and citations to relevant authority.

Captain Yee notes two recent Supreme Court decisions, Michigan v

Long, U.S. , 1035 S.Ct. 3469, 77 L.Ed.2d 1201 (1983), which ruled
that a "Terry frisk" can extend to the interior of a car, and Illinois
v. Gates, U.S. » 103 s.Ct. 2317, 76 L.EA.2d 527 (1983), where the

Court altered the traditional application of the Aguilar/Spinelli relia-
bility test. Captain Yee suggests approaches for minimizing the impact
of those cases.

The wording of the convening authority's action can alter the in-
tended effect of a negotiated sentence limitation which includes a suspen-
sion of punishment. Captain Yee discusses the necessity for careful
draftsmanship to avoid unintended results for our clients.

Finally. this installment of Sidebar concludes with a discussion by
Captain lLiebross of the issues surrounding administrative credit for
pretrial confinement.

Laying a Foundation for Character Evidence

A logically organized presentation of defense evidence during a
court-martial pramotes believability in the defense's theory of the
case. An organized presentation is especially important in trials before
court members because many members are familiar with and expect the
meticulous organization of their service school training and command
presentations. A disorganized presentation of defense evidence may
prevent the court merbers from readily grasping and understanding critical
defense testimony.

Character evidence will lack ccherence if it is constantly inter-
rupted by an opponent's dbjections. Laying a proper foundation for the
admission of character evidence should preclude most objections relating
to the admissibility of character evidence. Furthermore, by properly
laying an adequate foundation, counsel will be able to present this testi-
mony in an organized and more persuasive manner to the trier of fact.
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Military Rule of Evidence 405 establishes how character testimony
may be offered at trial. The Rule provides three techniques: (A)
reputation evidence; (B) opinion evidence; and (C) evidence of specific
instances of conduct.

A. Reputation Evidence

To establish a foundation for the admission of reputation character
evidence, the following facts generally must be established:

1. The witness is a member of the same community where the accused
works, resides, or socializes. See Mil. R. Evid. 405(4d).

2. The witness has resided there long enough to have learned the
accused's reputation in the community.

3. The accused has a reputation for a relevant character trait.
See, e.g., United States v. Clemons, 16 M.J. 44 (CMA 1983).

4, The witness knows the reputation of the accused.

This foundation demonstrates that the witness is familiar with the
accused's reputation and is campetent to speak for the community. The
substance of the testimony should relate both to a time contemporaneous
with the charged offenses and to relevant character traits. United
States v. Hewitt, 634 F.2d 277 (5th Cir. 1981) (drafters of Federal
Rules of Evidence did not intend to preclude proof of such a general
trait as lawfulness; only restriction is that character trait must be
relevant). See generally 2 J. Weinstein ard M. Berger, Weinstein's
Evidence Para. 405[02] (1982).

Consider the following factual situation involving an assault pro-
secution against Private PApple as an example. During the presentation
of its evidence, the defense has Sergeant Wilson testify as a character
witness for the accused. The number within the parentheses indicates
the element of the foundation to which the question corresponds.

Q: Do you know Private (PVT) Apple? (1)

A: Yes, he is seated there at the counsel table and is a
member of my squad.

Q: Do you supervise PVT Apple? (1)

A: Yes.
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Q: How long have you supervised PVT Apple?  (2)

A: For 16 months.

Q: Where do you live? (1)

A: In room 318, Alpha Company billets, Building 1346, Fort Swampy.

Q: Where does Private Apple live? (1)

A: In the same billets in roam 312.

Q: How long have you and Private Apple lived in the same
billets? (2)

A: Nine months.

Q: Have you ever socialized in a group with Private Apple? (1)

A: Yes, we bowl on the same team in the Post Bowling League.

Q: Does Private Apple have a reputation for violence or
peacefulness at Fort Swampy?  (3)
(or "Does Private Apple have a reputation as a law-breaking
or law-abiding person at Fort Swampy?)

A: Yes.

Q: Do you know that reputation? (4)

A: Yes.

Q: What is that reputation?

A: He's known as a peaceful person. (Or "He's known as a moral,
law-abiding person.")

B. Opinion Evidence

To establish a foundation for opinion character evidence
the following items should be presented:

1. The witness is personally acquainted with the accused.
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2.

3.

The witness knows the defendant well enough to have formed a
reliable opinion of the accused's character.

The witness has an opinion of the accused's character.

Returning to Private Apple's assault prosecution, his trial defense
counsel could ask the following questions to establish a sufficient

(2)

foundation.
Q: Do you know PVT Apple? (1)
A: Yes, he is a member of my squad.
Q: Where does PVT Apple live? (1)
A: In roam 318, Alpha Campany billets, Building 1346,
Fort Swampy.
Q: How long has he lived there? (2)
A: Nine months.
Q: Where do you live? (2)
A: 1In the same billets in roam 312.
Q: How long have you lived there? (2)
A: For 13 months.
Q: Do you supervise PVT Apple during the duty day?
A: Yes, I am his immediate supervisor. |
Q: How long have you supervised him?  (2)
A: For 16 months.
Q: How well do you know him? (2)
A: I consider him to be a comade in arms and a good friend.
Q: Do you have an opinion whether he is a violent or peaceful

person?  (3)
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(Or "Do you have an opinion whether he is a law-breaking
or law-abiding person?")

A: Yes.
Q: What is your opinion?

A: In my opinion, he is a peaceful person.
(Or, in my opinion, he is a moral, law-abiding person.)

During the direct examination of a witness, the proponent of charac-
ter evidence cannot inquire into specific instances of conduct of the
accused upon which the witness may be basing his opinion of the accused's
character. Once the defense brings forth testimony regarding an accused's
good name and character, however, the trial counsel may test the cred-
ibility of such witnesses through cross-examination concerning specific
instances of the accused's conduct. Mil. R. Evid. 405(a). The prose-
cution's cross-examination must meet the two requirements for inquiry
into specific misconduct: (1) the prosecutor had a good faith factual
basis for the question; and (2) the incident was inconsistent with the
character traits for which the defense witnesses had vouched. See United
States v. Glass, 709 F.2d 669 (11lth Cir. 1983); S. Saltzburg, L. Schinasi,
and D. Schleuter, Military Rules of Evidence Manual 189 (1981). When a
defense counsel decides to call character witnesses he should be careful
about the breadth and scope of character traits he puts into evidence so
as to limit the range of govermment cross—examination. For instance,
under the standards adopted in Glass, almost any misconduct would seem
pertinent to rebut evidence that an accused is a law-abiding person.

During redirect examination, however, the trial defense counsel may
rehabilitate this witness by asking a question such as:

Q: Why do you believe that PVT Apple is such a
peaceful person?

A: On different occasions during the past two
months, I have seen PVT Apple break up two
fights in a local bar and also merely walk
away from an ill-mamnered, drunken G.I. after
the G.I. hit PVT Apple for no reason.

The trial defense counsel could elicit further elaboration upon these
examples of the accused's peacefulness during his redirect examination.
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1f, during the trial ocounsel's cross-examination of a defense
character witness, the witness denies having heard or having knowledge of
an adverse act as asserted by the prosecutor, the court members may
believe that this witness is not being truthful. Trial defense counsel
should consider requesting instructions that information oontained in
questions is not directed toward proving the conduct of the accused but
only toward aiding the members in evaluating the credibility of the
witness.

C. Specific Instances of Conduct

Military Rule of Evidence 405(b) permits the proof of character
through evidence of specific instances of conduct when character or a
trait of character is "an essential element of an offense or defense."
For example, assume that Private Apple is charged with the sale of mari-
juana and asserts entrapment as his defense. His trial defense counsel
seeks to offer the testimony of Sergeant Wilson concerning an occasion
when a known drug dealer, PVT Ioad, offered to "front" marijuana to PVT
PApple for resale. PVT Apple, as SGT Wilson witnessed, flatly refused.
The trial defense counsel offers this evidence to establish that PVT
Apple had no predisposition to sell marijuana, an essential element in
the entrapment defense.

To establish a foundation to prove character through evidence of
specific instances of conduct, these items should be presented:

1. Where the event occurred.
2. When the event occurred.
3. Who was involved.

4. What happened - namely, drug ring leader offered to give drugs
to PVT Apple to sell for a profit.

5. The circumstances indicating that on the prior occasions, the
accused acted in a law-abiding manner.

The following questions and answers provide an example of how to
elicit such a foundation. The witness, SGT Wilson has already identified
himself and the accused.

Q: Where were you on the evening of October 24, 19832 (1, 2)


http:to.va.rd

A: I was at the Enlisted Club on post.
Q: Why were you there? (1)
A: I was attending a party.
Q: Who else was there? (3)

A: Many people who are members of the battalion,
including PVT Apple and PVT ILoad.

Q: What happened at the party? (4)

A: While I was playing pool with PVT Apple, PVT Load
walked up to the pool table and asked PVT Apple if
Apple would help him sell same marijuana. PVT Load
told Apple that Apple would receive $50 for each
package he would sell. Ioad said he could give the
marijuana to Apple right then.

Q: What happened next?  (5)

A: Private Apple told Load that he would do nothing like
that and had no interest in helping Ioad or any of
load's friends.

Q: Did PVT Apple take the marijuana from PVT Load?  (5)
A: No.

The final method of presenting character evidence is peculiar to
military practice and does not involve the in—court testimony of a witness.
Military Rule of Evidence 405(c) permits the defense to introduce
"affidavits or other written statements of persons other than the accused
concerning the character of the accused." Use of such statements may
only be initiated by the accused, but once used by the defense, Rule
405(c) provides that the Government may use similar evidence in rebuttal.
Defense counsel may wish to challenge the govermment's use of affidavits
to rebut defense affidavits as an unconstitutional violation of an
accused's right of confrontation under the Sixth Amendment. See Davis
v. Alaska, 415 U.S. 308 (1974); United States v. Dorsey, 16 M.J. 1 (CMA
1983).

An affidavit or other statement admitted for the purpose of proving
an accused's character must contain sufficient information to establish
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the required foundation for the proof of character by either reputation,
opinion, or specific instances of conduct evidence. Otherwise, Rule
405(c) does not require any other foundation to be presented for the
affidavit's admission. Moreover, a govermment hearsay objection would
not exclude this evidence. 2Appendix 18-62, Manual for Courts-Martial,
United States, 1969 (Revised edition). This form of evidence 1is an
alternative either to in-court testimony when the witness is not present
for the trial or to a stipulation of expected testimony when government
counsel resists agreeing to the substance of a proposed stipulation.
See United States v. Gonzalez, 16 M.J. 58 ((MA 1983).

Character evidence may be sufficient in certain defense cases to
raise doubts as to the accused's gquilt. Indeed, as recognized by the
U.S. Supreme Court and the Court of Military Appeals, testimony concerning
an accused's good character "alone, in same circumstances, may be enough
to raise a reasonable doubt of guilt." Michelson v. United States, 335
U.S. 469, 476, 69 S.Ct. 213, 218, 93 L.Ed. 168 (1948); United States V.
Clemons, 16 M.J. 44, 49 (CMA 1983) (Everett, C.J., concurring). The
lucid presentation of such evidence by the defense may prampt the court
members to adopt the defense theory of the case. An excellent source
for other examples of evidentiary foundations is E. Imwinkelried,
Evidentiary Foundations (1980).

Protective Searches of Car Interiors

Recently, the Supreme Court established a "bright line" rule that
allows law enforcement officials to lock into the interior of a car when
the occupants of that car could otherwise lawfully be subjected to a
"Terry frisk". Michigan v. long, U.S. » 103 S.Ct. 3469, 77 L.E4.2d
1201 (1983). The ruling by the Court is an expansion of the rule origin-
ally announced in Terry v. Ohio, 392 U.S. 1 (1968), in which the Court
first approved a limited pat-down search of a stopped subject for the
protection of the police. This expansion of Terry may result in an
increase in the discovery of contraband by military police personnel.
Trial defense counsel should be aware that there are a mumber of thresh-
old questions which must be addressed before such an interior search of
a car may be lawful. First, was the stop validly made? 1If the car was
stopped pursuant to an investigative stop, the standards for a “reasonably
articulable suspicion" of criminal activity must be met. If these stand-
ards are not met, the stop is illegal and the fruits of the illegal
seizure would be vulnerable to a motion to suppress. Next, does the law
enforcement official have the reasonable suspicion that the subject is
"ammed and presently dangerous" necessary to trigger the right to conduct
a "Terry frisk"? If the law enforcement official is unable to articulate
a reason for suspecting that the subject was both armed and presently
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dangerous. the official has no right to frisk and no right to look into
the car.

If the initial stop of the automobile is "administrative" in nature.
the stop must comply with the requlroments of Delaware v. Prouse, 440
U.S. 648 (1979), as well as the provisions for gate searches provided
for in Mil. R. Evid. 313 and 314. Prouse held that while a random stop
of an automobile without reasonable suspicion for the purpose of checking
a license violated the Fourth Amendment, a roadblock type stop for all
traffic may be permitted. Rules 313 and 314 impose additional require-
ments which include that a gate search be prompted by a military necessity
and a reasonable suspicion that contraband is present in the command or
that such a search be previously scheduled. See generally Search and
Seizure: A Primer, Part Seven-Domestic Gate Searches, 13 The Advocate
421 (1981).

Apart from gate seaches, other intrusions of an autamobile's interior
are permitted by Michigan v. Long as protective searches. Such intru-
sions, however, must be grounded upon a law enforcement official's abil-
ity to articulate a reasonable suspicion that the subject is both armed
and presently dangerous.

Illinois v. Gates Revisited

In the March/April 1983 issue of The Advocate we reported the
abandonment of a ritualistic application of the Aguilar/Spinelli reliabil-
ity test by the Supreme Court. Illinois v. Gates, u.s. __, 103
S.Ct. 231, 76 L.Ed.2d 527 (1983). Since that decision, two military
cases bearing on the application of Illinois v. Gates to the Army have
been issued. In United States v. Bollerud, 16 M.J. 761 (ACMR 1983),
the Army Court of Military Review held that, notwithstanding the decision
of the Supreme Court in Gates, the "spirit of Aguilar lives on in the
Military Rules of Evidence" because Mil. R. Evid. 315(f)(2) is a concise
adaptation of Aguilar. Recently, however, in United States v. Tipton,
16 M.J. 283 (CMA 1983), the Court of Military Appeals relied on the
rationale of Gates to hold that a military police investigator had probable
cause to make an apprehension thus validating a subsequent search incident
to that apprehension. Although at first blush it would appear that the
Court of Military Appeals has adopted the Gates rationale, it may be
argued that because the Tipton decision was limited to the propriety of
the apprehension, reliance on Tipton in searches authorized under Mil.
R. Evid. 315 is misplaced and Bollerud should be followed. Paragraph
19, Manual for Courts-Martial, United States, 1969 (Revised edition),
which deals with the authority to apprehend, does not purport to define
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the circumstances under which an apprehending official has a "reasonable
belief" that the apprehended individual committed a criminal offense.
Military Rule of Evidence 315, however, states with specificity the
requirements for a validly authorized probable cause search. Counsel
should not hesitate to continue 1litigating the 1legality of searches
when the authorizing official relies on information which does not meet
the Aguilar/Spinelli test set forth in Mil. R. Evid. 315.

Problems With the Convening Authority's Action

You have negotiated a pretrial agreement with the convening authority
in which the convening authority has agreed to suspend execution of that
portion of the sentence pertaining to confinement at hard labor in excess
of two months for a period of six months from the date of sentencing.
After a provident plea of guilty is entered, the sentencing authority
announces a sentence which includes confinement at hard labor for a period
of six months. Some time after trial, the convening authority approves
the sentence and suspends the execution of that portion of the sentence
pertaining to confinement at hard labor in excess of two months for a
period of six months. 1Is there a problem with the action?

The answer is "yes". If the convening authority's action is worded
as above, then the period of suspension will run from the date of action.
The problem is that the negotiated agreement provided for the period of
suspension to run from the date the sentence was adjudged. Such an error
may only have a de minimus effect on shorter periods of both confinement
and suspension. On the other hand, longer periods of suspension coupled
with a delay in post-trial processing may subject an accused to a more
extended period of uncertainty than was originally anticipated during
which his suspension could be revoked and the full sentence could be
executed. Such a scrivener's error may be corrected on appeal if dis-
covered by appellate defense counsel. However, trial defense counsel
should closely examine the proposed form of action submitted by the
staff judge advocate with his post-trial review for correctness and
direct attention to errors in the action in the Goode rebuttal to ensure
that the period of suspension is properly camputed.

Administrative Credit for Pretrial Confinement

The Court of Military Appeals has recently granted review on the
issue of whether the convening authority must grant an accused admin-
istrative credit for the days that he spent in pretrial confinement.
See United States v. Kildare-Marcano, CM 443517 (ACMR 17 Mar 1983), pet.
granted, 16 M.J. 437 (CMA 1983). Kildare-Marcano joins a long list of
cases from the Navy-Marine Corps Court of Military Review that have been
awaiting decision on the same issue. See, e.g., United States v. Allen,
NCMR 82-1285, pet. granted, 14 M.J. 437 (CMA 1982): United States v.




Ameris, NCMR 82-1686, pet. granted, 15 M.J. 321 (CMA 1983); United States

v. Holbach, NCMR 82-0115, pet. granted, 15 M.J. 336 (CMA 1983).

The issue arises from a Justice Department regulation, prowlgated
under the Bail Reform Act of 1966, P.L. 89-465, § 4, 80 Stat. 214, 217
(1966) (Codified at 18 U.S.C. § 3568 (1976) [hereinafter cited as §3568]),
which provides:

Service of a sentence of imprisonment com-
mences to run on the date on which the
person is received at the penitentiary,
reformatory, or jail for service of the
sentence; Provided, however, that any such
person shall be allowed credit toward the
service of his sentence for any days spent
in custody in connection with the offense
or acts for which the sentence was imposed.

28 C.F.R. § 2.10(a) (1982) (emphasis in original) [hereinafter cited as
§ 2.10(a)].

Kildare-Marcano and the Navy cases all argue that because of a
Department of Defense Instruction, military prisoners should enjoy the
same right as federal prisoners to be given credit for time spent in
pretrial confinement:

Procedures employed in the computation of
sentences will be in conformity with those
published by the Department of Justice,
which govern the computation of sentences of
federal prisoners and military prisoners
under the jurisdiction of the Justice
Department.

Para. III.Q.6, Dept. of Defense Inst. No. 1325.4, Treatment of Military
Prisoners and Administration of Military Correctional Facilities (7 Oct
1968) [hereinafter cited as DOD Inst. 1325.4]. The argument continues
that it is error to give effect to individual service regulations, e.g.
para. 4-5, Army Reg. 190-47, The United States Ammy Correctional System
(1 Oct. 1978); para. 4(a), Army Reg. 633-30, Military Sentences to

Confinement (6 WNov 1964), because Department of Defense Instructions
override individual service regulations and any ambiguity in the rules
of sentencing must be decided in favor of the accused. See United States
v. Baker, 14 M.J. 361, 370 (CMA 1983).
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In ruling upon Corporal Kildare-Marcano's claim, the Court of Mili-
tary Appeals will have to resolve the confusion over the tie between §
3568 and § 2.10(a). Section 3568 exempts prisoners convicted in courts-
martial fram its mandatory pretrial confinement credit provisions. How-
ever, it is not claimed that § 3568 itself applies. 1Instead, the
Department of Justice's published procedures should govern through their
incorporation by reference in DOD Inst. 1325.4.

So far, all the Courts of Military Review that have addressed this
issue have rejected these contentions. The seminal case, and the only
one that appears to discuss the 1325.4 question in detail, is Hart v.
Kurth, 5 M.J. 932 (NCMR 1978).

The only Army Court of Military Review decision to address the 1325.4
issue in detail is a dissent. Judge Hanft stated, "[QJuite apart from
the technical aspects of the issue. . . credit for pretrial confinement
should be given purely on the basis of fundamental fairness. It is just
ludicrous in this day and age to maintain that a federal military prisoner
should not be given credit for pretrial confinament served when a federal
civilian prisoner must be." United States v. Washington, CM 443698 (ACMR
18 Aug 1983) (unpub.) (Hanft, J., dissenting).

Counsel should specifically request the military judge to direct
that time spent in pretrial confinement be credited against the adjudged
sentence. This request should be renewed in the Goode response. It is
important to argue that the accused should receive "administrative credit"
and not merely that the confinement be reduced. The former remedy ensures
that the accused does not lose any "good time" credit toward his minimum
release date fram confinement. See United States v. Larner, 1 M.J. 371,
374 (cMA 1976).

In the related area of illegal pretrial confinement, see, e.g.,
United States v. Bruce, 14 M.J. 254 (QA 1982), it is important for
defense counsel to request more than day for day credit. The defense
should argue that since legal confinement requires full credit, a victim
of unlawful incarceration should be entitled to more than a day for day
credit. Failure to make such a motion at trial would probably result in
waiver of the issue because of the wide discretion given to the trial
judge in fashioning remedies for illegal pretrial confinement. See
United States v. Suzuki, 14 M.J. 491 (CMA 1983).
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If Corporal Kildare-Marcano and the Navy appellants 1lose their
cases ,or if DOD Instr. 1325.4 is amended to eliminate the incorporation
by reference of § 2.10(a), future military prisoners seeking credit for
lawful pretrial confinement will have to find a way around the military
exclusion in § 3568. Judge Hanft's dissent in United States v. Washington,
supra, may provide the best basis: it violates due process to distinguish
between civilian and military prisoners in calculating periods of incar-
ceration,
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LAST MINUTE DEVELOPMENTS

THE MILITARY JUSTICE ACT OF 1983

Introduction

The Military Justice Act of 1983 has been signed into law and the
majority of its provisions become effective on 1 August 1984. The
Act makes several sionificant chances to the Uniform Code of Military
Justice.l The impact of these changes includes: a reduction in the
convening authority's pretrial and post-trial responsibilities; author-
ization for the Govermment to file interlocutory appeals of a military
judee's rulings; a streamlining of post-trial procedures, including
authorization for an accused to waive or withdraw an appeal to the Court
of Military Review; authorization for either party to petition the Supreme
Court for certiorari; and the creation of a separate punitive article
proscribing drug atuse offenses.

Court-Martial Personnel

Article 25, UCMJ has heen amended to allow the convening authority,
under reculations prescribed ty the Secretary of the Any, to delegate
his authority to excuse a court member to his staff judge advocate or to
any other principal assistant. Articles 26 and 27, UCMJ, are amended to
relieve the convening authority of the duty to detail a military Jjudge,
trial counsel, and defense counsel. The amendments allow the Secretary
of each service to prescribe appropriate requlations concerning those
responsibilities. Article 29, UCMJ allows the military Jjudge to excuse
a court merber, after assenbly, for cood cause rather than requiring
that the convening authority do so.

Referral of Charges

thile the convening authority remains the final authority for refer-
ral of charges to general court-martial, Article 34, UCMJ, shifts to the
staff judge advocate the responsibility for determining: whether a
specification alleces an offense under the UCMJ; whether the specifica-
tion is warranted y the evidence; and whether the court-rmartial would

1. Uniform Code of Military Justice 10 U.S.C. § 801 et seq. [hereinafter
cited as UCMJ). For a complete listing of all the amendments to the UCMJ,
see Nept. of Amy Pam. 27-50-133, The Army Lawyer (January 1984).
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have jurisdiction over the accused and the offense. The staff judge
advocate mist prepare a written oconclusion and a written recamendation
for ampropriate action.

Trial Procedure

Article 16, UCMJ, has heen amended to allow oral requests for trial
by military judge alone. More importantly, Article 62, TICMJ, now allows
the Government to file an interlocutory appeal of any order or ruling of
the military judge which terminates the proceedings with respect to a
charge or specification or which excludes evidence that is substantial
proof of a material fact. The provision applies only to courts-martial
in which a punitive discharge may be adjudged, requires written notice
to the military judge within 72 hours of the ruling, and requires certi-
fication by the trial counsel that the appeal is not for the purpose of
delay. An appeal involving excluded evidence additiocnally requires cer-
tification that the excluded evidence is substantial proof of a material
fact. Any such appeal is to have priority over other proceedings before
the Courts of Military Review. Moreover, those courts are limited to
act only with regard to matters of law. DNelays resulting from interlocu-
tory appeals are to be excluded from any speedy trial determinations.

Post-Trial Proceedings

At the conclusion of the trial, the findings and sentence are to be
reported promtly to the convening authority. The defense counsel and
the accusel may submit matters to the convening authority for his consid-
eration pursuant to Article 38(c) and Article 60(b), UCMJ. However,
Article 60, UCMJ, as amended, places a time limit on such submissions
ranging fram 30 days after the imposition of sentence in a general court-
martial or a special court-martial in which a bad-conduct discharge has
been adjudged to 7 days for a summary court-martial. An extension of
10 or 20 days may be allowed for good cause. In no case may the accused
have less than 7 days fram the time he is given a copy of an authenti-
cated record of trial to submit matters to the convening authority.

The amendments also remove the reguirement that the staff judge
advocate provide a written opinion prior to the convening authority
taking action in cgeneral courts-martial and special courts-martial in
which a punitive discharge has been adjudged. In its place, Article 60,
ICMJ, now requires the staff judge advocate to provide his recommendation
in those cases prior to action. The content of the recamendation is to
be prescribed by Presidential regulation. It is possible that the new
reviews will be truncated versions of the old post-trial reviews. The
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accused will still have five days to respond to the recommendation
and its attachrents. Failure to 3o so constitutes waiver.

Article 60, UCMJ now requires a convening authority to take action
only on sentence, not on both findinas and sentence as mandated by the
old Article 64, UCMJ. Authority to modify findings and sentence remains
a matter of command perogative in the sole discretion of the convening
authority. Thus, the convening authority may continue to set aside a
findina of quilty to any offense or find an accused quilty of a lesser
included offense. The convenina authority also retains the power to
order a proceeding in revision or a rehearing.

Appellate Review

Review hy the Court of Military Review is still awvailable in all
cases in vhich the punishment approved includes a punitive discharge or
confinement for at least one year. However, the new Article 61, UCMJ,
allows an accused to waive or withdraw an appeal, unless the approved
punishment includes death. Waiver must be made in writino within 10
days (extendable to 40 days) after approval by the convening authority
and must be signed by the accused and his defense counsel. Withdrawal
may occur at any time.

If an accused waives or withdraws his appeal, or if the case is not
a general court-martial and Article 66, UCMJ, does not provide for review
by a Court of Military Peview, Article 64, UCMJ, requires that the case
be reviewed by a judge advocate. The Jjudge advocate's review must con-
tain written conclusions as to whether the court had proper jurisdiction;
whether the charge and specification stated an offense; and whether the
sentence was within the limits prescribed by law. The Jjudge advocate
must also respond to each allegation of error made in writing hy the
accused. '

If the approved sentence includes a punitive discharge or over six
months confinement or, if corrective action is recamended by the review-
ing judge advocate, the case rust be sent to the general court-rartial
convening authority with a recommendation as to appropriate action and
an opinion as to whether any action is required as a ratter of law. If
the reviewing judge advocate opines that corrective action is mandated
and the convening authority does not take at least the recommended action,
the case must be forwarded to the Judge Advocate General for review
pursuant to Article 69, UCMTJ.

295



The record of trial in each general court-rmartial in which Article
66, UCMJ, does not provide for review by a Court of Military Review
shall be reviewed by The Judge Advocate General, if the accused has not
waived or withdrawn his ridht to appeal. Article 69, TICMJ, has Yeen
amended to give The Judge Advocate General the power to assess the appro-
priateness of a sentence.

Article 66, UCMJ, has been amended to specifically allow a Court of
Military Review to sit en banc to reconsider the decision of a panel.
Article 67, UCMJ, no longer mandates review by the Court of Military
Pppeals of all cases involvinag a general or flaa officer. Most impor-
tantly, Article 67, UCMJ, now provides that decisions of the Court of
Military Appeals are subject to review by the Supreme Court by writ of
certiorari. Supreme Court review can only occur if the Court of Military
Appeals has acted on the case in some manner. Mere refusal to grant a
petition for review is not grounds for review hy the Supreme Court.

New Punitive Article

To hicghlicht the concern of the military over the use of illegal
drugs, a new punitive article has been added. Article 112a, UCMJ, pro—
hibits the wrongful use, possession, manufacture, distribution, importa-
tion, export, or introduction of controlled substances. In addition to
naming some specific drugs, the article allows the President to prescribe
additional substances for inclusion in the Article 112a, UCMJ, prchibi-
tion. Moreover, the article makes direct reference to the substances
specified in schedules I throuch V of § 202 of the Controlled Substances
Act, 21 11.S.C. & 81 (1978).

Miscellaneocus Changes

Other changes in the new code include a prohibition, in Article 38,
UCMJ, adainst reaulations which limit the availability of a requested
defense counsel solely on the grounds that the selected counsel is in
a different service. Articles 57 and 71, UCMJ, now seem to permit all
forfeitures, even those involving suspended or deferred confinement, to
begin to accrue on the date the sentence is approved. Article 63, UCMJ,
has been amended to alter the maximum sentence imposable at a rehearing.
If the sentence approved after the first court-martial was reduced below
that adjudged, in accordance with a pretrial agreement, the accused now
must again comply with all the provisions of that agreement or the maximum
sentence imposable at the rehearing, as to those charges and specifica-
tions, may include any punishment not in excess of that lawfully adjudged
at the first court-martial.
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Amendments to 10 U.S.C. §§ 1552 and 1553 impose limitations on the
powers of the Board for the Correction of Military Records and the Dis-
charge Review Board. With regard to records of courts-martial and related
administrative records, the boards may now only perform acts of clemency.
The hoards retain the power to correct records to reflect actions taken
by other reviewing authorities.

The Military Justice Act also reguires the Secretary of Defense to
establish a cawnission to study: 1) whether the sole sentencing author-
ity in all non-capital cases should be the military judge; 2) whether a
military judge and the Courts of Military Review should have the power
to suspend sentences; 3) whether the power of a special court-martial
should be expanded to include confinement for up to one year; and 4)
whether military judges at both the trial and appellate levels should
have tenure.

PRETRIAL QONFINEMENT

As The Advocate went to press, the Court of Military Appeals handed
Aown its decision in United States v. Allen, 17 M.J. 126 (CMA 1984). 1In
Allen, the Court recquired that administrative credit be given to all
servicememhers sentenced to confinement, for each day spent in pretrial
confinement. Althouch the Court has ruled in Allen, many questions remain
and much of CPT Liebross' discussion remains relevant. Counsel should
continue to seek more than day for day credit in cases of illeqal pretrial
confinement. Moreover, in cases in which the sentence adjudged does not
include confinement, counsel should suggest that the convening authority
adhere to the "spirit" of Allen and reduce the forfeitures portion of the
adjudaed sentence. See United States v. Lee, 13 M.J. 18 (A 1982);
United States v. Allen, 20 USCMA 317, 43 CMR 157 (1971); United States
v. Garza, 20 USCMA 536, 43 CMP 376 (1971); Paragraph 127c, Manual for
Courts-Martial, United States, 1969 (Revised edition). Finally, the lan-
quage of the Department of Justice regulation referred to in DOD Message
1325.4 uses the term "custody" when referring to pretrial oconfinement.
Therefore, counsel should arcue that days spent in rigorous restriction,
perhaps akin to the type of restriction which may be included when
computing the length of pretrial confinement for the purpose of the
"Burton 90 day rule," should entitle the accused to administrative credit.
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Major General Walter A. Bethel was appointed The Judge Advocate General
on 15 February 1R23. He considered the crossed pen and sword, emblem of
The Judge Advocate General's Corps since 1890, to be not sufficiently
symbolic of the judge advocate's function. He wished to change the
insignia to the emblem depicted on the front cover: "A balance upheld by
a Roman sword and ribbon blindfold.” The sword represented the military
character of the judge advocate's mission and the Ramans were among the
earliest great lawgivers. The balance or scales was the symbol of justice.
The design was taken fram the bronze zodiac signs ormamenting the floor
of the main reading roam of the Library of Concress. Colonel John A.
Full, The Judge Advocate General immediately following MG Bethel, did not
support the new insignia and procured a rescission of the still pending
change. (Fram The Army Lawyer: A History of the JAG Corps, 1775-1975).
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