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OPEN ING STATEMEl~TS 


In our lead article, CPI' Guy Ferrante discusses the joinder and 
severance of offenses in military practice. Many counsel may be unaware 
that the lonqstanding practice of charging multiple unrelated offenses at 
one trial is not follc:wer'l in feoeral criminal practice. Captain Ferrante's 
article is nesigned to provide counsel with nev,r insight into particular 
situations in which they nay wish to challenge the join<ler of unrelated 
o=fenses. 

* * * 

With this issue, the fonrat of The Advocate undergoes some najor 
changes. Most notahle is the el.ir:tl.nation of Case Notes, COMA Watch and 
On the Record. 'Ihe functions serve0 hy Case Notes and COMA Watch have 
heen incorporated, in part, into an enhanced version of Side Bar. 
Significant court decisions ano Court of Military Appeals grants will 
he oiscussed in detail and not merely synopsized. Side Bar will continue 
to provide other, hopefully useful, information ahout trial tactics and 
resource materials for counsel. 

On the Record, a longtime favorite of subscribers, has been eliminated 
l::ecause of various administrative requirerrents. 

* * * 

Due to the extraordinary press of cases before the U.S. Anny Judiciary, 
The Advocate rerrains behind schedule. We apologize to our reac'lers for 
this inconvenience. 

* * * 

We encourage readers of The Advocate to submit articles pertaining to 
legal issues which are of particular importance to trial defense counsel 
and warrant examination in the pages of this journal; your contributions, 
corrments, and suggestions can only heighten The Advocate's responsiveness 
to the problems associated with defendina clients before courts-martial. 

* * * 

Staff Changes 

With this issue, Captain Marcus c. M::Carty replaces Captain Richard 
w. Vitaris as F..ditor-in-Chief of The Advocate. Captain Vitaris has left 
the Defense Appellate Division to assume nev,r responsibilities as a trial 
counsel with V Corps in Frankfurt. The Editorial Board thanks Captain 
Vitaris for his 20 rronths of hard "WOrk and dedication and wishes him 
continued success. 
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JOINDER AND SEVERANCE OF OFFENSES: FAIR TRIAL CONSIDERATIONS 

by Guy J. Ferrante* 

I. Introduction 

Although a sad carrnentary on the military and civilian camnunities, 
it is frequently true that individuals v.ho ccmnit crimes ccmnit rrore 
than one. It is carm:>n that a servicemember, through callousness or 
crimina.l propensity, will violate the societal norm in a variety of ways 
and be charged with a corresp:mding number of offenses v.hich are often 
dissimilar or unrelated. 

At other times, an accused may find himself in the same predicament 
through no apparent fault of his ONn. Either unfortunate roincidence, 
fate, or ingenious prosecutors can force a servicemember to defend against 
a variety of charges v.hich have been arrE.ssed against him. 'Ihis may 
result even though the accused is innocent of sane, or even all, of 
those unrelated allegations. 

It is generally recognized that such joinder of offenses, v.hether 
related or not, can in certain situations be preju:licial to an accused. 
This prejudice usually appears in one or rrore of the follONing three 
forrrs: 

1) 	 The trier of fact may have a tendency to 
accumulate the evidence against the accused 
and ronvict on the belief that he or she is 
simply a bad person vmo must have done every
thing charged; 

2) 	 the trier of fact may confuse the evidence 
presented as to all of the charges and use 
that v.hich is relevant only to one as the 
basis for a ronviction of another; 

*Captain Ferrante, an action attorney at the Defense AppeLLate Division, 
received a B.A. degree in poLiticaL science from the University of 
PennsyLvania and a J.D. degree from American University. 
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3) the accused may becane frustrated and con
fused in the presentation of his defense if 
he or she desires to testify as to one or 
sane, but not all, of the charges pending. 

'Ihis article will provide guidance and suggestions to trial defensP. 
counsel on hON such prejwice to their clients can be avoided, or at 
least how viable and justiciable issues can be preserved for appellate 
litigation. While military law in this area as been sparce and relatively 
inconclusive, litigation of this area in the federal courts has been 
extensive and provides the defense with arrple precedent. Furthermore, 
the Court of Military Appeals recent interest in the issue of rnultiplicity, 
indicates a renewed interest of that Court in the broader implications of 
hCM the government's charging decisions affect nri accused's ability to 
defend at trial. Many of the "fair trial considerations" justifying the 
prohibition against unreasonable multiplication of charges, are relevant 
to the question of the propriety of joining nl.lm:!rous offenses at trial. 

The Court of Military Appeals has indicated a clear preference over 
the last decade to adopt the procedural safeguards utilized in the 
federal courts to military practice unless reasons of military necessity 
make adaptation of the federal precedent impractical or the Manual for 
Courts-Martial specifically dictates another procedure. 'Ihe protection 
afforded to a civilian criminal defendant against prejudical joinder of 
offenses can be critical to the accused's ability to defend at trial. 
These considerations are no less imfx>rtant to the military accused. 'Ihis 
article will enable military counsel to recognize factual situations in 
Which the joinder of unrelated offenses in a single trial is nost likely 
to prejudice an accused and to properly articulate a notion for severance 
of charges at trial. 

II. 'Ihe Military Preference for Joinder 

It is hardly an uncanrron sight at a court-martial for an accused to 
stand charged with a multitude of charges, OOth related and unrelated, 
spanning a considerable length of time. The reason for this phenanenon 
is the Manual for Courts-Martial direction that: 

Subject to jurisdictional limitations and at the dis
cretion of the convening authority, charges against an 
accused, if tried at all, ordinarily should be tried 
at a single trial by the lowest court that has pc:Mer 
to adjtrlge an appropriate and adequate punishment.l 

1. Para. 30g, Manual for Courts-Martial, United States, 1969 (Revised 
edition) [hereinafter cited as MQJI, 1969]. 



As a result of this language, and for expediency, it is custanary to try 
all knONn charges against an accused at the same time.2 

'Ihis Manual provision, ho.vever, is not mandatory. 3 Instead, the 
OJnvening authority has very broad discretion to reach a fair result for 
all OJncerned. 4 On the rare occasion that an i.rtproper joinder of 
offenses issue has reached the appellate military OJurts, no prejudice 
has been found because of the broad discretion of the convening authority, 
the si.rtplicity and separability of the evidence as to each of the charges, 
the likelihood that the fact finders did not confuse that evidence, and 
the existence of a cautionary instruction 'by the military judge.5 As a 
result, military prosecutors have virtually had free rein in joining 
both related and unrelated charges for a single trial. At the same 
time, trial defense OJunsel seem to have succumbed to this trend and 
accepted such free joinder of offenses. 'Ihe purpose of this article is 
to provide suggestions on ho.v this custanary and prejudicial charging 
system can be te-npered and regulated to the benefit of certain accused 
servicemembers. 

III. Federal Practice 

In the federal arena, the issue of offense joirrler has been m.ich 
rrore corrprehensively legislated, as in the Federal Rules of Crimina.l 
Procedure [hereinafter cited as Fed. R. Crim. P.], and litigated. Osten
sibly, this is due to the fact that the civilian jurisdictions have rrore 
fully reOJgnized that the joinder issue concerns "t\\O conflicting consti 

2. United States v. Loe~, 15 M.J. 1, 8 (CMA 1983); United States v. 
Keith, 1 USG1A 442, 448, 4 CMR 34, 40 (1952). 

3. United States v. 'Iharas, 17 USCMA 22, 37 CMR 286 (1967); United States 
v. Garcia, 12 M.J. 703 (.NM:MR 1981); United States v. Gettz, 49 CMR 79 
(ACMR 1974); United States v. Rose, 40 CMR 591 (ABR 1969), pet. denied, 
40 CMR 327 (CMA 1969); United States v. Martin, 39 CMR 621 (ABR 1968). 
'Ihese cases concern the converse situation of an accused objecting to the 
conducting of t"Y.O separate trials instead of a single consolidated one. 

4. United States v. Partridge, 41 CMR 548 (ACMR 1969), pet. denied, 19 
USG1A 603, 41 CMR 403 (1970). 

5. Id.: United States v. Snith, 4 M.J. 809 (AFCMR 1978), pet. denied, 5 
M.J .306 (CMA 1978). 
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tutional considerations: a defendant's due process right to a fair trial 
before an irrpartial jlUY (uninfluenced by evidence of other offenses) 
may be served best by separate trial, While the double jeopardy prohibi
tion against multiple prosecutions may be served best by a single trial. "6 

Fed. R. crim. P. 8(a) 7 and 148 are primarily responsible for the 
actual joinder practice in federal courts. The former broadly pennits 
the joinder of offenses if certain prerequisites are met. 'Ihe latter 
provides for the severance of othetwise properly joined offenses if 
prejudice is apparent. Each of these legislative enactments rrust be 
analyzed separately in order to fully understarrl the overall joinder 
practice. 

A. JoindeP of Offenses 

The underlying purpose behind Fed. R. Crim. P. 8(a) and 14 is to 
prorrote econany and efficiency in the criminal justice system by avoiding 
unnecessary rrultiple trials without substantially depriving defendants 
of their right to a fair trial. 9 Exactly hew this balance between 
econany and a fair trial10 is struCk can have profound repercussions 

6. Standards for Criminal Justice, Olapter 13, Introduction (2d Ed., 
1980) [hereinafter cited as Standards]. 

7. Fed. R. Crim. P. 8: Joinder of Offenses and Defendants 
(a) 	 Joinder of Offenses. 'I\..o or rrore offenses may be 


charged in the same indictment or infonnation in a 

separate count for each offense if the offenses 

charged, Whether felonies or misdemeanors or both, 

are of the same or similar character or are based 

on the same act or transaction or on tY.D or nnre 

acts or transactions connected together or consti 

tuting parts of a a:mron scheme or plan. 


8. 	 Fed. R. crim. P. 14: Relief fran Prejtrlicial Joinder. 
If it appears that a defendant or the goverrnnent 
is prejtrliced by a joinder of offenses or of 
defendants in an indictment or infonnation or by 
such joinder for trial together, the court may 
order an election or separate trial of counts, 
grant a severance of defend.ants or provide 
Whatever other relief justice requires. 

9. Bruton v. United States, 391 U.S. 123 (1968). 

10. 	 cataneo v. United States, 167 F.2d 820, 823 (4th Cir. 1948). 
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for an accused. The issue of Whether one of the three requirements of 
Fed. R. Crim. P. 8(a) has been met, thus justifying joinder, "is a ques
tion of law, subject to full appellate review; if the joinder was not 
pennitted by Rule 8, a conviction must be reversed unless the error was 
harmless. 11 11 The three criteria Which rrust be examined in order to 
detennine Whether offenses may be joined in a single trial are Whether 
the offenses arise fran the same act or transaction, Whether they are so 
related as to constitute a cannon scheme or plan, and Whether the offenses 
are of the same or similar character. 

1. Sarne Act or Transaction Offenses 

This type of joinder is the rrost predictable and understandable. 
In addition, it is usually the rrost beneficial and desirable to both the 
prosecution and the defense.12 By trying all offenses which arise 
fran the same act or transaction at the same time, the goverrurent is 
benefitted by not having to prove the sarne facts at separate trials.13 
Coincidently, an accused is protected fran the harassrrent of rnultiple 
prosecutions, the probability that successive trials will result in at 
least one conviction, and the likelihood that an aggregate sentence 
will exceed that fran a single triai.14 Finally, the defendant will 
not be prejudiced by the introduction of otherwise inadmissible evidence 
since testirrony concerning the entire act or transaction Y.Ould be proper 
in each separate trial on an offense sterrming from that incident.15 

11. United States v. Werner, 620 F.2d 922, 926 (2nd Cir. 1980) (footnote 
omitted). M:>st courts will generally pennit broad joinder of offenses in 
anticipation of and reliance upon the fact that a prejudiced party to 
the trial can secure a severance under the provisions of Fed. R. Crim. P. 
14. United States v. Isaacs, 493 F.2d 1124 (7th Cir. 1974), cert. denied, 
417 U.S. 976 (1974); United States v. Friedman, 445 F.2d 1076 (9th Cir. 
1972), cert. denied, sub nan, Jacobs v. United States, 404 U.S. 958 
(1972); Haggard v. United States, 369 F.2d 968 (8th Cir. 1966), cert. 
denied, sub nan, Alley v. United States, 368 U.S. 1023 (1966). 

12. See generally, Petite v. United States, 361 U.S. 529 (1960). 

13. Tillman v.. United States, 406 F.2d 930, 934 (5th Cir. 1969), vacated 
in part on other grounds, 395 u.s. 830 (1969). 

14. See Note, Joint and Single Trials Under Rules 8 and 14 of the Federal 
Rules---of Criminal Procedure, 74 Yale L.J. 553, 562 (1965) [hereinafter 
cited as Note, Joint and Single Trials]. 

15. See McConnick, Evidence§ 185 (1972). 

257 


http:incident.15
http:triai.14
http:trials.13
http:defense.12


The application of this standard depends solely upon the interpreta
tion of the tenn "transaction." While it does not have a technical or 
legalistic definition,16 courts have consistently found the tenn to 
"a:mprehend a series of many occurrences, depending not so much upon the 
immediateness of their connection as upon their logical relationship. 11 17 
In addition, one crine Which is carmitted in order to effectuate the 
camri.ssion of another crime m:pf• in sane situations, also be considered 
part of the same transaction. 8 Based upon these principles, offenses 
of conspiracy to distribute heroin and tax evasion based upon the incane 
fran the heroin business, 19 perjury and a substantive offense, 20 the 
manufacturing of drugs and the possession of a fireann discovered during 
a search of the accused's hane for drugs, 21 extortion and false declara
tions before the grand jury Which was investigating the extortion, 22 
possession of a sawed-off shotgun and the interstate transportation of a 
firearm by a felon,23 false statements on a selective service defennent 
form and false statements to a local draft 1:xxrrd, 24 transportation of 

16. Cataneo v. United States, 167 F.2d 820 (4th Cir. 1948). 

17. United States v. Pietras, 501 F.2d 182, 185 (8th Cir. 1974), cert. 
denied, 419 U.S. 1071 (1974). See also, United States v. Park, 531 F.2d 
754 (5th Cir. 1976h United States v. Isaacs, 493 F.2d 1124 (7th Cir. 
1974), cert. denied, 417 u.s. 976 (1974). 

18. United States v. Friedrran, 445 F.2d 1076 (9th Cir. 1971), cert. 
denied subnan, Jacobs v. United States, 404 U.S. 958 (1971). Cf., United 
States v. Kelley, 635 F.2d 778 (10th Cir. 1980) (receipt of a-gun by a 
felon and armed robbery were joined because the gun was acquired to rob 
the bank). 

19. United States v. Anderson, 642 F.2d 281 (9th Cir. 1981). 

20. United States v. Isacs, 493 F.2d 1124 (7th Cir. 1974), cert. denied, 
417 u.s. 976 (1974). 

21. United States v. Park, 531 F.2d 754 (5th Cir. 1976). 

22. United States v. Pacente, 503 F.2d 543 (7th Cir.) (en bane), cert. 
denied, 419 U.S. 1048 (1974). 

23. United States v. Roe, 495 F.2d 600 (10th Cir), cert. denied, 419 
u.s. 858 (1974). 

24. Cataneo v. United States, 167 F.2d 820 (4th Cir. 1948). 
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a~ stolen vehicle and transportation of a firearm by a felon, 25 and 
breaking into a post office and theft fran the post office26 have been 
found to be part of the same act or transaction, justifying joinder 
under Fed. R. Crim. P. 8(a). 

2. 	 Acts or Transactions Connected Together or Constituting a Crnm::>n 
Scherre or Plan. 

Similar to the first criterion in rrany respects, the primacy objec
tive of this fonn of joinder is the jooicial econany of only having to 
prove a transaction once. 27 In rrany respects, the test for such connected 
acts is irrlistinguishable fran that for "same transaction" offenses - 
the court will focus on the logical relationship between the offenses. 28 

Three additional factors frequently relied upcn in this type of 
analysis are the time relationship between the offenses, any overlapping 
of evidence, and the existence of a camon sdlene or plan. 'Ihese factors 
have apparently been derived fran a United States supreme Court opinion 
where, in approving the joirrler of tv.D murder charges, it was obseived 
that " [ t]here was such close connection between the tv.o killings, in 
respect of time, place and occasion, that it was difficult, if not in1?os
sible, to separate the proof of one charge fran the proof of the other. 11 29 
Either together or individually, these three conditions can result in a 
determination that tv.D or more acts ·or transactions are connected or 
constitute a part of a camon plan. 

In one case, joinder of the offenses of possession of a firearm 
and distribution of heroin was approved because both were carmitted on 

25. United States v. Abshire, 471 F.2d 116 (5th Cir. 1972). 

26. United States v. IX>ss, 66 F.Supp. 243 (D.C. I.a.), aff'd, 158 F.2d 95 
(5th Cir. 1946). 

27. Tillman v. United States, 406 F.2d 930 (5th Cir. 1969), vacated in 
part on other grounds, 395 U.S. 830 (1969); Baker v. United States, 401 
F.2d 958 (D.C. cir. 1968), cert. denied, 400 U.S. 965 (1970). 

28. See United States v. Jamar, 561 F.2d 1103 (4th Cir. 1977); United 
States v. Isaacs, 493 F.2d 1124 (7th Cir. 1974), cert. denied, 417 U.S. 
976 (1974). 

29. fbinter v. United States, 151 U.S. 396, 404 (1894). 
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the same day and observed by the same detectives.30 Similarly, t\\O 

identical charges of stolen mail possession ~re joined because, in 
part, they occurred only tv.o days apart. 31 A charge of personal inrome 
tax evasion v.as also joined with a charge of corporate incane tax 
evasion partly because both charges st~ fran the same tax year. 32 

In United States v. Wilson,33 the defendant robbed a store, crashed 
the stolen car he was using for his escape, and tried to run away on 
foot before he was finally caught by the police. He was charged with 
robbery, assault with a dangerous weapon, carrying a dangerous weapon, 
assault upon a law enforcenent officer, and unauthorized use of a vehicle. 
A notion to sever under Fed. R. Crim. P. 8(a) was denied because the court 
found all of the charges to have stE!TI!l1ed fran connected acts Which were 
part of a canrron schene. In another case, six fraud offenses were joined 
Where all six were part of a carm::>n scheme to defraud the same victim. 34 
Finally, t\\O bank robberies within 30 minutes of each other in August 
and one bank robbery in July, all in Sacramento, california, were consid
ered to be parts of a camon scheme or plan and were joined for trial. 35 
Probably the rrost extrerre finding of such connection arose in United 
States v. Quinones.36 'Ihe accused in that case rroved to sever an 
escape fran custody charge fran charges of rape, assault, and entering 
military property for an unlawful purpose Which arose fran an incident 
three days earlier. Interestingly, the escape fran custody follCMed an 
arrest for other offenses Which were later dismissed. Despite this, the 
Court upheld the joinder of the offenses on the grounds that the arrest 
was sanehON the result of the accused's conduct three days earlier. 

30. United States v. Jines, 536 F.2d 1255, 1257 (8th Cir. 1976). 

31. United States v. Jordan, 602 F.2d 171 (8th Cir.), cert. denied, 444 
U.S. 878 (1979). 

32. United States v. MacJc, 249 F.2d 321 (7th Cir.), cert. denied, 356 
u. s. 920 (1957) . 

33. 434 F.2d 494, 140 U.S. App. D.C. 220 (1970). 

34. United States v. Dennis, 645 F.2d 517 (5th Cir. 1981). 

35. United States v. Armstrong, 621 F.2d 951 (9th Cir. 1980). In 
addition, the Court ruled that the tv.o robberies in August were part of 
the same transaction. 

36. 516 F.2d 1309 (1st Cir.), cert. denied, 423 U.S. 852 (1975). 
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When evidence as to the several offenses overlaps, courts are in
clined to join then because the interests of econan_y and efficiency are 
greatly advanced by relieving the govenurent of the obligation to prove 
the sarre facts and present the sarre evidence at successive trials.37 
Thus, Where "[v]irtually eveiy overt act alleged in the conspiracy count 
formed the subject matter of" the other counts, 38 or \'here extortion 
had to be proven in order to sho.v that incane had not been reported for 
tax purposes,39 the evidence overlapped and joinder was permitted. 
However, Where "[c]armission of one of the offenses neither depended 
up:m nor necessarily led to the carmission of the other [and] proof of 
the one act neither constituted nor depended upon proof of the other, ..40 
the transactions were not considered sufficiently connected to warrant 
joinder under Fed. R. Crim. P. 8(a}. 

One final consideration Which must be kept in mind When dealing with 
this fonn of joinder is that there must exist a connection between each 
and eveiy one of the joined offenses. Nine offenses v.rere involved in 
United States v. Baker. 211 It was conceded that four tax evasion charges 
were properly joined. The issue was Whether those four joined charges 
could be joined with the other five charges. '!he Cburt ruled that 
Fed. R. Crim. P. 8(a} required that the joinder between each count and 
each other count be proper. '!he permissible joinder of one of the four 
tax evasion offense with four of the five other charges was held insuf
ficient to support the joinder of all nine, even though various groupings 
of those nine were proper. 

37. See United States v. Halper, 590 F.2d 422 (2d Cir. 1978}. 

38. United States v. SWieg, 441 F. 2d 114, 118 ( 2d Cir.}, cert. denied, 
403 U.S. 932 (1971}. 

39. United States v. Mc'Grath, 558 F.2d 1102 (2d Cir. 1977}, cert. denied, 
434 U.S. 1064 (1978}. See also United States v. Isaacs, 493 F.2d 1124 
(7th Cir.}, cert. denied, 417 u.s. 976 (1974}. 

40. United States v. Halper, 590 F.2d 422, 429 (2d Cir. 1978}. 

41. 401 F.2d 958 (D.C. Cir. 1968}, cert. denied, 400 U.S. 965 (1970}. 
But see United States v. Ajlouny, 629 F.2d 830 (2d Cir 1980} (The defendant 
defrauded the telephone cc:rrpany by making 136 telephone calls with the 
use of a "blue box." '!he fact that one of those telephone calls arranged 
for the transportation of stolen property was found sufficient, by the 
trial court, to justify the joinder of the transportation and fraud 
offenses. } . 
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3 . Offenses of the Same or Similar Character 

The joinder of offenses of the same or similar character has tradi
tionally been the rrost troublesane in its definition and application 
because it results in the least actual benefit to the govermnent and the 
greatest rotential for prejudice to the defendant. 42 '!here has also 
been a tranedous arrount of inconsistency arn:mg the courts in the opera
tion of this aspect of Fed. R. Crim. P. 8(a) because of the differing 
degrees of anphasis different courts place on the myriad canpeting 
interests involved. 

The primary source of prejudice to an accused, When offenses of the 
same or similar character are joined, is centered upon the evidence 
Which is admissible. 43 In separate trials evidence of other crimes 
is admissible only if it meets the requiranents and conditions of Federal 
Rule of Evidence 404. When same or similar character offenses are joined, 
ho.vever, the evidence as to each of those offenses is necessarily admis
sible in a single trial. This situation creates the very real danger 

that the jury may use evidence cumulatively7 that 
is, that, although so much as v.Duld be admissible 
uron any one of the charges might not have per
suaded then of the accused's guilt, the sun of it 
will convince than as to all. '!his rossibility 
violates the doctrine that only direct evidence 
of the transaction charged will ordinarily be 
accepted, and that the accused is not to be con
victed because of his criminal disrosition.44 

42. See 8 W. M:x:>re, Moore's Federal Practice § 8.05[2] (2d lli. 1981) 7 

1 c. Wright, Federal Practice and Procedure§ 143 (1969). 

43. See Note, Joint and Single Trials, supra note 14, at 556-60. 

44. United States v. IDtsch, 102 F.2d 35, 36 (2d Cir.), cert. denied, 
307 U.S. 622 (1939). 'Ihe Court of Military Appeals has also recognized 
that the sheer number of charges against an accused may create the 
prejudicial inpression that he is sinply a "bad person." United States 
v. Middleton, 12 US01A 54, 58-59, 30 CMR 54, 58-59 (1960). See also 
United States v. Sturdivant, 13 M.J. 323, 330 (a.1A 1982). 
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in the landrrark case of Drew v. United States,45 it was errphasized that 
When same or similar character offenses are joined, a 

defendant may be prejtrliced for one or rrore of the 
following reasons: (1) he may becane embarrassed or 
confounded in presenting separate defenses; (2) the 
jury may use the evidence of one of the crimes charged 
to infer a criminal disposition on the part of the 
defendant fran Which is found his guilt of the other 
crime or crimes charged; or (3) the jury may cumulate 
the evidence of the various crimes charged and find 
guilt \'lien, if considered separately, it would not so 
find. A less tangible, but perhaps equally persuasive, 
elerrent of prejtrlice rrey reside in a latent feelin:J of 
hostility engendered by the chargil}g of several 
crimes as distinct fran only one.46 

Against these substantial sources of prejtrlice to an accused rrust be 
balanced the advantages to the government Which v.ould flow fran the joinder 
of same or similar character offenses. 1he only two instances of econc:my 
Which will consistently flow fran this type of joinder are the savings of 
time fran only having to anpan.el a single ;ury and the single introduction 
of background and character evidence. 47 'Ihe way the courts resolve 
this balancing frequently depends upon Whether greater errphasis is placed 
upon the avoidance of potential prejtrlice or the efficiency of the criminal 
justice system. It has been held that "[w]hen all that can be said of 
tv.o separate offenses is that they are of the 'same or similar character, ' 
the cust.arary justifications for joinder (efficiency and econany) largely 
disappear. . • • At the same time, the risk to the defendant in such 
circumstances is considerable. 11 48 On the other hand, other courts 
have interpreted the word "similar" very broadly, as a matter of statutory 
construction, 49 and have been :rrore irrpressed by the "marrlate to expedite 
criminal trials" imposed by the policy underlying Fed. R. Crim. P. 8(a). 50 

45. 331 F.2d 85 (o.c. Cir. 1964). 

46. Id. 331 F.2d at 88. 

47. United States v. Halper, 590 F.2d 422, 430 (2d Cir. 1978); 8 Moore, 
supra note 42; Note, Joint and Single Trials, supra note 14, at 560. 

48. United States v. Halper, 590 F.2d 422, 430 (2d Cir. 1978). 

49. F.dwards v. Squire, 178 F.2d 758 (9th Cir. 1949). 

50. United States v. Werner, 620 F.2d 922, 928 (2d Cir. 1980). 
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Aside fran these general considerations, several specific factors 
have been relied upon in determining the permissibility of the joinder. 
To that end, it has consistently been recognized that an accused is not 
prejudiced by the joinder of offenses if the evidence as to each would 
have been admissible in a separate trial of the others. 51 In these 
situations, the benefit to the goverrnnent takes clear priority because 
the joinder would irrpose no additional prejudice upon the defendant Which 
he or she would not have confronted in separate trials. Unfortunately, 
f EM, if any, cases have been decided on this furrlamental ha.sis. 

"Where offenses are similar in character and occurred over a rela
tively soort period of time and the evidence overlaps, joinder is ordin
arily appropriate. 11 52 This partial reliance on the time frame involved 
has resulted in the joinder of tw::> robbery charges Which occurred in the 
same building but on different nights during one month,53 three larceny 
and three ha.isebreaking offenses on three different days within one 
rronth,54 tv.o charges of robbery within one week of each other,55 and 
tv.o bank robberies Which occurred six days apart. 56 

Other cases have involved findings of "sarre or similar character" 
offenses sirrply fran an examination of the relevant facts. Similar rrodi 
operandi were considered in joining ba.nk robberies57 and burglarie~ 

51. United States v. DrEM, 331 F.2d 85, 90 (D.C. Cir. 1964). See also 
United States v Halper, 590 F.2d 422, 431 (2d Cir. 1978). Blunt v. 
United States, 404 F.2d 1283 (D.C. Cir. 1968), cert. denied, 394 u.s. 
909 (1969). 

52. United States v. McClintic, 570 F.2d 685, 689 (8th Cir. 1978). See 
also United States v. Riebold, 557 F.2d 697, 707 (10th Cir.), cert. 
deriied, 434 U.S. 860 (1977): Johnson v. United States, 356 F.2d 680, 682 
(8th Cir.), cert. denied, 385 U.S. 857 (1966). 

53. Gray v. United States, 356 F.2d 792 (D.C. Cir. 1966). 

54. Charril::>ers v. United States, 301 F.2d 564 (D.C. Cir. 1962). 

55. ~ford v. United States, 268 F.2d 896 (D.C. Cir. 1959). 

56. United States v. DiGiovanni, 544 F.2d 642 (2d Cir. 1976). 

57. Id. 

58. United States v. Leonard, 445 F.2d 234 (D.C. Cir. 1971). 
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'llle fact that the same victim or parties ~re involved has also been 
relied upon in affinning the joinder of offenses.59 Finally, the ele
ments of the offenses concerned have also been carpared in detennining 
that charges of distributing one drug and p::>ssession of another at a 
different time ~re of a similar character and could properly be joined.60 

Despite this plethora of case law, there are virtually no established 
guidelines for deciding Whether offenses are of the "same or similar 
character." 1he rrost that can be gleaned is that courts generally inter
pret the ¥.Ord "similar" very broadly. In accordance with its traditional 
meaning, offenses Which are sane\'.hat alike and resemble each other61 
are freely joined. Clearly, Fed. R. Crim. P. 8(a) has been interpreted 
as primarily intended to foster the srooth operation of the criminal 
justice system. 

B. ReZief From Preju.diciai Joinder 

The broad, joinder-preferred application of Fed. R. Crim. P. 8(a) is 
neither surprising nor unexpected. 1he consensus is that sudl free 
joinder was intended by the drafters of Fed. R. Crim. P. 8 (a) to favor 
the interest of judicial econany. If an accused feels prejudiced by the 
resulting joinder, his recourse is under Fed. R. Crim. p. 14.62 Pursuant 
to that provision, the trial judge is given the po.ver to grant relief to 
defendants Who are prejudiced by a joinder of offenses Which is otherwise 
proper under Fed. R. Crim. P. 8(a). 63 Unlike the question of Whether 
joinder is proper under Fed. R. Crim. P. 8(a), Which is a legal issue, 
the decision of Whether to grant relief under Fed. R. Crim. P. 14 is 
within the discretion of the trial judge. Chly by sho.ving an aoose of 
that discretion will an accused be entitled to appellate reversal of a 
trial judge's ruling. 64 Consequently, the arrount and type of prejudice 

59. United States v. Kelle:man, 432 F.2d 371 (10th Cir. 1970)7 Hill v. 
United States, 135 U.S. App. D.C. 23, 418 F.2d 449 (1968). 

60. United States v. Lewis, 626 F.2d 940 (D.C. Cir. 1980). 

61. United States v. Werner, 620 F.2d 922, 926 (2d Cir. 1980). 

62. See Note 8, supra. 

63. 8 w. MJore, supra note 42, at § 14.02[1]7 1 c. Wright, supra note 
42, at § 222. 

64. United States v. Werner, 620 F.2d 922, 926 (2d Cir. 1980). 
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a defendant is able to derronstrate will have a trerrendous inpact upon 
whether or not a severance will be granted. 

For the reasons stated in Sections Al and 2, supra, Fed. R. Crim. P. 
14-based litigation usually does not arrse \\hen several charges arise 
fran the same act or series of acts. 'Ihe defendant is usually benefitted 
by the joinder and no sho.v.i.ng of prejudice is possible, \\hile the govern
ment and the ccurts are definitely saved time and expense by having only 
a single trial. Because this type of joinder provides the most likely. 
prejudice to an accused and the least tangible benefit to the goverrnnent,65 
instances of "same or similar character" offense joinder have resulted in 
the bulk of the litigation concerning severance under Fed. R. Crim. P. 14. 

Despite the opinion that Fed. R. Crim. P. 14 is designed to relieve 
defendants of prejOO.ice created by an otherwise proper joinder of offenses 
under Fed. R. Crim. P. 8(a), fE!N, if any, courts have so liberally con
strued that provision. In reliance upon the SUprerre Court's holding 
that Rule 14 was intended to foster efficiency ''without substantial 
prejlrlice to the right of the defendants to a fair trial, 1100 courts 
have been inclined to deny notions to sever joined offenses. 'Ihis in
clination is clear fran the considerable hlrden :i.nposed upon accuseds 
-- to derronstrate that the prejOO.ice was so substantial that it outweighed 
the interest in econany and rendered the trial unfair. 67 As a result, 
movants are typically required to nake strong showings of prejudice 
before severance will be appropriate. 68 MJre than claims of a better 
chance of a~ttal in separate trials69 or of an adverse reaction 

64. United States v. Werner, 620 F.2d 922, 926 (2d Cir. 1980). 

65. See text accatpanying notes 42-47, supra. 

66. Bruton v. United States, 391 U.S. 123, 131, n. 6 (1968) (enphasis 
added). 

67. See United States v. Tanner, 471 F.2d 128, 137 (7th Cir.), cert. 
denied, 409 U.S. 949 (1972). 

68. United States v. Kopel, 552 F.2d 1265 (7th Cir.), cert. denied, 434 
U.S. 970 (1977): United States v. Brashier, 548 F.2d 1315 (9th Cir. 1976), 
cert. denied, 429 u.s. 111 (1977). 

69. United States v. Dennis, 645 F.2d 517 (5th Cir. 1981): United States 
v. Alpern, 564 F.2d 755 (7th Cir. 1977): Tillman v. United States, 406 
F.2d 930 (5th Cir. 1969), vacated in part on other grounds, 395 U.S. 830 
(1969). 
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fran the jury due to the rrultitude of charges70 are needed to justify 
a severance. 'lb require less "w:Juld reject the balance struck in Rule 
8(a), since this type of 'prejtrlice' will exist in any Rule 8(a) case."71 

The three types of prejudice rrost frequently relied upon in notions 
for the severance of "same or similar character" offenses in federal 
courts are that a defemant ma.y becorre anbarrassed or confoumed in 
presenting separate defenses, or a jury nay use the evidence of one of 
the crimes charged to infer a criminal disposition as to the other charge 
or charges, or a jury may curnrnulate the evidence of the various crimes 
charged and find guilt \\hen, if considered separately, it w:Juld not so 
firrl. 72 Although these three types of prejudice frequently overlap, 
each will be considered individually. 

1. Confusion of Defenses 

Three cases fran the District of Columbia Court of Appeals are very 
illustrative of the status of this type of prejudice. In Du.'1away v. 
United States,73 three housebreaking and tw:J larceny charges were joined. 
'Ihe tw:J larcenies were rerroved fran the jury' s consideration by the judge. 
After testifying "withoot limitation," the accused was acquitted of the 
first housebreaking charge but convicted of the other t\\O. Ch appeal, 
it was argued that the defendant only wanted to testify as to the 
housebreaking charge of v.hich he was acquitted. 'Ille Court declined to 
find that his decision to testify was influenced by the joinder of the 
offenses. Instead, it -was noted that the accused ''had a fair choice to 
take the stand or not uninfluenced to any significant degree by the 
consolidation. 11 74 

A contrary result was reached in the factually similar case of Cross 
v. United States7 5 Wherein tw:J robbery charges were joined. 'Ille accused 
presented a viable alibi defense to one charge Which was believed by the 

70. United States v. Werner, 620 F.2d 922, 929 (2d Cir. 1980). 

71. Id. 

72. Drew v. United States, 331 F.2d 85, 88 (D.C. Cir. 1964). 

73. 205 F.2d 23 (D.C. Cir. 1953). 

74. Id. at 26. 

75. 335 F.2d 987 (D.C. Cir. 1964). 
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jury. His denial of the other offense, however, was not very convincing 
and he was convicted.76 The Court recognized that 

[p]rejudice may develop When an accused wishes 
to testify on one but not the other of t\\O 
joined offenses Which are clearly distinct in 
time, place and evidence. His decision Whether 
to testify will reflect a balancing of several 
factors with respect to each count: the evi
dence against him, the availability of defense 
evidence other than his test.irrony, the plausi
bility and substantiality of his test.irrony, 
the possible effects of deneanor, impeachment, 
and cross-examination. But if the tw::> charges 
are joined for trial, it is not possible for 
him to weigh these factors separately as to 
each count. If he testifies on one count, he 
runs the risk that any adverse effects will 
influence the jury's consideration of the other 
ca.mt. 'Ihus he bears the risk on both counts, 
although he m:i.y benefit on only one. M:Jreover, 
a defendant's silence on one count v.ould be 
damaging in the face of his express denial of 
the other. 'Ihus he ma.y be coerced into testi 
fying on the count upon Which he wished to 
rEmain silent.77 

Contrary to the conclusion in Dunaway, the Court ruled that the accused 
''had no such ' fair choice' and that the resulting pre jtrlice on Count I 
was not cured by the aC'quittal on Count II. 11 78 A new trial was ordered. 

Finally, in Baker v. United States,79 the District of Colunbia Court 
of Appeals was confronted with a defendant Who asserted that he had wanted 
to testify as to only seven of the nine charges against him because he 
felt that he had a valid legal defense to the other tWJ. The Court took 
that opportunity to severely restrict the application of the Cross 
rationale by stating that 

76. Id. at 990. 

77. Id. at 989 (footnotes anitted). 

78. Id. at 991. 

79. 401 F.2d 958 (D.C. Cir. 1968), cert. denied, 400 U.S. 965 (1970). 
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[t]he essence of our ruling in Cross was that, because 
of the unfavorable appearance of testifying on one 
charge While remaining silent on another, and the 
consequent pressure to testify as to all or none, the 
defendant may be confronted with a dilemna.: whether 
by ren:aining silent, to lose the testinony on one 
count, rather than risk the prejudice (as to either 
or lx>th counts) that ¥.Ould result fran testifying on 
the other. Cbviously no such dilemrra exists Where the 
balance of risk and advantage in respect of testifying 
is substantially the same as to each count. Thus 
unless the "election" referred to by appellant is to 
be regarded as conclusive -- and we think it should 
not be -- no need for a severance exists -- until the 
defendant makes a convincing sho,..ring that he has both 
inportant testim::my to give concerning one count and 
strong need to refrain fran testifying on the other. 
In rraking such a sho.ving, it is essential that the 
defendant present enough informa.tion -- regarding the 
nature of the testinony he wishes to give on one 
count and his reasons for not wishing to testify on 
the other -- to satisfy the court that the claim of 
prejudice is genuine and to enable it intelligently 
to ~igh the considerations of "econany and expedition 
in judicial administration',' against the defendant's 
interest in having a free choice with respect 
to testifying.80 

Despite the fact that it has been stated that the "prime considera
tion in detennining Whether or not to grant a severance is the pqssibil 
ity of prejudice to the defendant in conducting his defense, 11 81 nost 
coorts have adopted the Baker rationale and require strong shONings of 
prejudice. 82 N:Jt only must the prejtrlice shown be substantial, but it 

80. Id.; 401 F.2d at 976-77 (footnotes anitted) (emphasis added). 

81. Johnson v. United States, 356 F.2d 680, 682 (8th Cir.), cert. denied, 
385 u.s. 857 (1966). 

82. United States v. Armstrong, 621 F.2d 951 (9th Cir. 1980); United 
States v. Lewis, 547 F. 2d 1030 (8th Cir. 1976); Unitoo States v. 
Williamson, 482 F.2d 508 (5th Cir. 1973); United States v. Weber, 437 
F.2d 327 (3rd Cir.) cert. denied, 402 U.S. 932 (1971). 
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must also be actual.83 Unless an accused is capable of meeting the 
mandates of Baker v. United States and virtually daronstrating that he 
"is placed in the untenable pJsition of either offering no defense or 
seeing his defense to one C'Ount prove the Government' s case on another, ,,94 
relief fran the prejudicial C'Onfusion of his defenses will be unavailable. 

2. Inference of Criminal DispJsition 

One of the rrost fundamental evidentiary rules, in the federal and 
military courts, is that "[e]vidence of other crimes, wrongs or acts is 
not admissible to prove the character of a person in order to shON that 
the person acted in C'Onfonnity therewith. 11 85 In Drew v. United States, 
it was held that this prejudice v.ould justify the severance of joined 
offenses unless the evidence as to each offense v.ould be admissible in 
trials of the other charges86 or, even if not so admissible, the evidence 
as to each of the charges was sufficiently separate and distinct as to 
preclude the possiblity that the jury used sane to suppJrt or C'Orroborate 
the rest.87 

In Bradley v. United States, the rationale underlying the assertion 
that mutually admissible evidence v.ould negate any additional prejudice 
occasioned by the joinder of offenses was reexamined.88 Further, the 
Court elaborated UpJn the theories under which a finding of mutual admis
sibility can be based, especially proof of rrotive and identity.89 It 

83. Cf. Blunt v. United States, 404 F.2d 1283 (D.C. Cir. 1968), cert. 
denied-:- 394 U.S. 909 (1969) (claim of prejudice rejected because defen
dant testified without stating that he desired to limit his testirrony). 

84. United States v. Fason, 434 F.SUpp. 1217 (D.C. La. 1977). 

85. Rule 404(b), Federal Rules of Evidence. See supra text acccrnpanying 
note 44. 'Ihe standard in military practice is the same because Rule 
404(b), Military Rules of Evidence, is taken, verbatim, fran the Federal 
Rule. 

86. Dre.ti v. United States, 331 F.2d 85, 90 (D..C Cir. 1964). 

87. Id. at 91-92. See also United States v. Halper, 590 F.2d 422, 431 
(2d err. 1978). 

88. 433 F.2d 1113, 1118 (D.C. Cir. 1969). 

89. Id. at 1119. 
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was emphasized that even v.hen evidence is introduced for these reasons, 
its probative value must outweigh its prejudicial effect - it "nust 
pranise a real contribution in the process of proof . . . , for otherwise 
its help will be surpassed by its hurt. 11 90 Ho.vever, it is not necessary 
for the "other crime" to be factually identical to the central one. 
Instead, it is sufficient if the a::rmon details are appreciably probative 
to outweigh the p::>tential hann to the defendant. 91 The Court concluded 
that if, within these guidelines, evidence of the individual offenses 
Y.Ould be admissible in trials of the others, the prejudice fran an in
ference of "criminal propensity" is not aggravated by the joinder of the 
offenses and severance under Fed. R. Crim. P. 14 is unnecessary.92 

In United States v. Foutz,93 the accused had been charged with 
the robbery of the same bank t\\O times, t\\O and one half rronths apart. 
He asserted that he was prejudiced, under Fed. R. Crim. P. 14, by the 
fact that the jmy was presented with evidence of roth robberies. It 
was recognized, as in DrEM and Bradley, that 'When "sarre or similar 
character" offenses are~med an accused may be prejudiced by the re
sulting inference of criminal propensity in the minds of the jurors. 
'Ihe prosecution had argued that the evidence of one robbery Y.Ould have 
been admissible to sho.v the identity of the accused because of a distinc
tive rrodus operandi, especially the use of the defendant's autarobile at 
one of the incidents. 'Ihe court, however, found no corrpelling similar
ities between the offenses, detennined that the evidence of one Y.Ould 
not have been admissible in a trial of the other, ruled that the trial 
judge had abused his discretion in denying the severance rrotion, reversed 
the convictions and rEm3.Ilded the case for separate trials.94 

Despite the recognition that "even v.hen cautioned, juries are apt to 
regard with a rrore jaundiced eye a person charged with tw:::> crimes than a 
person charged with one, ,,95 courts have liberally found that evidence was 

90. Id. ( footnote anitted) . 

91. Id. at 1120-21. 

92. Id. at 1121. 

93. 540 F.2d 733 (4th Cir. 1976). 

94. Id. at 736-39. 

95. United States v. Snith, 112 F.2d 83, 85 (2d Cir. 1940). 
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rrutually admissible, thus effectively countering claims of prejudice 
caused by the joinder of offenses.96 

3. Ctm.llation of Evidence 

Prejudice fran the cumulation of evidence arises When a jury is un
able to properly restrict evidence to the crime or charge to Which it is 
relevant.97 'Ihis type of prejudice is critical to a th::>rough Fed. R. 
Crim. P. 14 analysis in tw::> respects. First, the cumulation of evidence 
has been identified as one of the prejudices Which can stem fran even 
the proper joinder of offenses under Fed. R. Crim. P. 8(a).98 Secondly, 
the absence of such a likelihood of cumulation, because the evidence as 
to each charge is simple, distinct, arrl separate from the evidence as to 
the other charges, is a factor UJX>n Which courts will rely in finding no 
prejudice fran the inference of criminal disposition as discussed in 
Section B 2, a.l:ove.99 'Ihus, eve..~ When criminal predisposition prejudice 
exists because the evidence was not rrutually admissible, relief under 
Rule 14 will be denied if the evidence as to each offense is sufficiently 
separate and distinct to belie the possiblity that the jury considered 
it currulatively.100 en the other hand, an assertion of prejudicial 
cumulation of evidence must be supported by a shacing of a "clear likeli 
hood of confusion on the part of the jury .•.• 11 101 

96. See United States v. Dennis, 645 F.2d 517 (5th Cir. 1981); United 
States v. Jordan, 602 F.2d 171 (8th Cir.), cert. denied, 444 U.S. 878 
(1979); United States v. Jamar, 561 F.2d 1103 (4th Cir. 1977); United 
States v. Park, 531 F.2d 754 (5th Cir. 1976); United States v. Roe, 
495 F.2d 600 (10th Cir.), cert. denied, 419 U.S. 858 (1974); Hill v. 
United States, 418 F.2d 449 (D.C. Cir. 1%8). But see United States v. 
Ragghianti, 527 F.2d 586 (9th Cir. 1975) (The fact that one of the charges 
was supported by very weak evidence was considered imp::>rtant in detennin
ing that t.here was a great risk of criminal predisposition prejudice). 

97. See supra text accompanying note 44. 

98. See Drew v. United States, 331 F.2d 85, 88 (D.C. Cir. 1964). 

99. See United States v. I..otsch, 102 F.2d 35, 36 (2d Cir), cert. denied, 
307 U.S. 622 (1939). 

100. Drew v. United States, 331 F.2d 85, 91-92 (D.C. Cir. 1964). 

101. United States v. McGruder, 514 F.2d 1288, 1290 (5th Cir. 1975). 
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In practice, a claim of this fo:rm of prejudice is rarely found 
sufficient to justify or require relief under Rule 14.102 In addition to 
an examination of the evidence, sare of the criteria focused upon in 
firrling no "reasonable ground for thinking that the jury could not keep 
separate v.hat was relevant to each" 103 have incllrled the instructions to 
keep the evidence separate given to the jury, 104 and acquittals of sane of 
the charges.105 Che court even went so far as to firrl that there was no 
danger of cumulation of evidence because all of the evidence was rrutually 
adrnissible.106 

IV. Ccmnents and Criticisms 

Various aspects of the operation of joinder law have been subjected 
to considerable criticism fran the academic and judicial o:mmun.ities. 
Predictably, much of this ccmrentary has concerned the joinder of "same 
or similar character" offenses in the contexts of both Rules 8(a) and 14. 

In the former case, rrost of the disagreEment revolves around Whether 
the savings to the government are substantial enough to outweigh the 
prejlrlice necessarily suffered 1::¥ the accused. Even the underlying 
concept of balancing prejudice against econany has cane under attack. 
As one noted canmentator has stated: 

It is novel doctrine that the right of an accused 
to a fair trial can be balanced against conpeting 
considerations of efficiency. 'Ihe insistence on 
fairness to criminal defendants has led, in recent 
years, to a number of rules that may permit guilty 
persons to go free, rather than risk injustice to 
an innocent person. It seems strange indeed that 
one presurrably innocent may be made to undergo 

102. 1 C. Wt-ight, supra note 42, at § 222. 

103. United States v. Claytor, 52 F.R.D. 360, 363 (S.D.N.Y. 1971). 

104. United States v. Pacente, 503 F.2d 543 (7th Cir.) (en bane), cert. 
denied, 419 u.s. 1048 (1974)~ Hill v. United States, 418 F.2d 449 (o.c. 
Cir. 1%8). 

105. United States v. Mcclintic, 570 F.2d 685 (8th Cir. 1978) ~ United 
States v. Lewis, 547 F.2d 1030 (8th Cir. 1976). 

106. United States v. Jama.r, 561 F.2d 1103 (4th Cir. 1977). 
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sanething less than a fair trial, or that he may 
be prejLrliced in his defense if the prejudice is 
not "substantial," merely to serve the convenience 
of the prosecution.107 

Just as rrost of the litigation in this area has been in reference to 
Rule 14, so has much of the scholarship. One of the principle criticisms 
of this rule concerns the way it has been interpreted by the courts. Th.e 
judicial inclination has been 

to presume that if joinder is properly pleaded under 
Rule 8 then joint trials should follow. Th.is places 
a heavy burden on a defendant rroving under Rule 14 
• • • • If the criteria for joinder under Rule 8 
contained some minimum guarantees of fairness, then 
the way the courts administer Rule 14 might be 
justifiable. But there is no indication that the 
draftsmen of Rule 8 ••• went much beyond consi
derations of trial convenience.108 

Similarly, "[g]iven the evident reluctance of trial and appellate courts 
to grant separate trials under Rule 14, a broad interpretation of Rule 8 
rreans broad joinder, Whether or not this is just or fair."109 

Sane of the judicially created exceptions Which have been relied 
Up:Jn to uphold the joinder of offenses have also been questioned and 
rejected by sane courts. For exarrple, the "sirrple and distinct evidence" 
exception Which has been applied When evidence as to several offenses is 
not mutually admissiblellO-- was found inapplicable in United States v. 
Foutz on the grounds that distinctiveness of evidence in no way reduces 
the danger that the jury will believe the accused to be an habitual 
crimirai.111 Similarly, the theory that a judge's instructions were 

107. 1 c. Wright, supra note 42, at § 141. See also United States v. 
Halper, 590 F.2d 422, 430 (2d Cir. 1978). 

108. 8 w. MJore, supra n.42, at § 14.02[1] (footnotes anitted). 

109. 1 c. Wright, supra n.42, at § 141. 

110. See Section B II c, supra. 

lll. lhited States v. Foutz, 540 F.2d 733, 738 n.5 (4th Cir. 1976). 



sufficient to negate the p::>ssibility that the jury did not cumulate 
evidence has been criticized.112 

Given these inequities in the practical operation of Fed. R. Crim. 
P. 8(a) and 14, it is not surprising that the total abolition of "same 
or similar character" offense joinder has been advocated on rrore than 
one occassion.113 In reaching this conclusion, one leading authority 
opined: 

Abandornnent of similar offense joinder will not 
greatly expand expenditures of time and rroney by 
either the parties or the courts. 'lhe historical 
developnent of similar offense joinder indicates 
that it was not designed to produce savings. 
r.breover, since the offenses on trial are dis
tinct, trial of each is likely to require its ONn 

evidence and witnesses. The time spent \'.here 
similar offenses are joined may not be as long as 
t.....o trials, but the time saved by impanelling 
only one jury and by setting the defendant's 
background only once seems rnin.imal. Finally, 
the lack of utility in similar offense joinder 
may be indicatd by state practice. At present 
t.....o thirds of the states nak.e no provision for 
this type of joinder, and it seems reasonable to 
assume that they either have found its savings 
to be negligible or have detennined that any 
savings are outweighed by the prejudice caused 
by joinder.114 

It is significant that the American Bar Association has apparently 
adopted the approach of the various carmentators .115 In an attempt 
to eliminate the "unguided discretion and una.rticulated pranises" which 
are prevalent in today' s joinder practice, the ABA seeks to provide 

112. Barton v. United States, 263 F.2d 894 (5th Cir. 1959). 

113. 1 c. Wright, supra note 42, at § 143~ Note, Joint and Single Trials, 
supra note 14, at 566. 

114. N:::>te, Joint and Single Trials, supra note 14, at 560. 

115. Standards, supra note 6. 
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"identifiable standards" ....nich can uniformly and fairly be applied.116 
In so doing, all offenses are defined as either "related" or "unrelated." 
'Ihe former are those "based u.r:on the sarre caiduct, u.r:on a single criminal 
episode, or upon a COTIITOn plan. "11 7 'Ihis type of offense corres.r:onds 
directly to those defined as being based "on the same act or transaction 
or on tv.o or rrore acts or transactions connected t.o:Jether or constituting 
parts of a ccmron scheme or plan" under Fed. R. Crim. P. 8(a) .118 All 
other offenses J.. including those of the same or similar character, are 
"unrelated. ull'.:1 

The initial joinder of all offenses against a single defendant, both 
related and unrelated, is encouraged .120 Ho.vever, the AB\ recognizes 
that the joinder of unrelated offenses results in mininal benefit to the 
govenrnent and rraximum .r:otential prejudice to the accused fran an in
ference of criminal predis.r:osition, the cunulation of evidence, and the 
confusion of defenses.121 'Iherefore, follONi.ng this unlimited initial 
joirrler, both the defendant and the prosecution have an absolute right 
to the severance of unrelated offenses.122 'Ihis .r:ositon was taken in 
direct res.r:onse to the fact that the authorization of "sarre or similar 
character" offense joinder resulted in a severely restricted right to 
severance When the equities of the situaticn v.ould have warranted i t.123 

Similar to the provisions of Fed. R. Crim. P. 14, the ABA would also 
grant the severance of related offenses if necessary or appropriate to 
reach "a fair detennination of the defendant's guilt or innocence of ea.ch 

116. Id. at Implementation Suggestions. 

117. Id. at Standard 13-1.2. 

ll8. Id. at Standard 13-1.2, Ccrrarentary. 

ll9. Id. at Standard 13-1.3, Ccrnrrentary. 

120. Id. at Standard 13-2.1. 

121. Id. at Standard 13-2.1, Q:mrentary. At the same time, it v.as 
recognized that in certain situations an accused might actually prefer 
the joinder of unrelated offenses. 

122. Id. at Standard 13-3.l(a). 

123. Id. at Standard 13-3.l(a), ~ntary. 
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offense. 11 124 By placing this euphasis on fairness, the Af3A "establishes 
the priority of fairness over other arguably relevant considerations 
(such as expense, efficiency, or convenience). "125 In addition, the 
trial judge's unbridled discretion under Fed. R. Crim. P. 14, Which can 
only be reviewed for abuse of discretion at the appellate level, has 
been replaced by the mandate to "consider arrong other factors Whether, 
in view of the number of offenses charged and the cx:mplexity of the 
evidence to be offered, the trier of fact will be able to distinguish 
the evidence and apply the law intelligently as to each offense" in 
ruling Whether a fair determination of guilt or innocence is p::>Ssible.126 
'!he importance of this provision is that it subjugates the interest of 
econany to "the fact finder's ability to separate the facts and the law 
applicable to each count .... 11 127 

In sum, the ABA's proposal VJOUld track the present federal joinder 
practice in all but tv.o respects. First, it v.ould grant an absolute and 
unli.mited right to sever unrelated ("same or similar character") offenses. 
Second, it would shift the errphasis on the severance of related (same, 
connected, and camon schene) offenses to the "fair detennination" of 
guilt or innocence, rather than requiring a shCMing of substantial pre
judice Which outweighs the econanic benefits to the prosecution. In this 
way, an accused's fundarrental arrl constitutional right to due process is 
guaranteed by insuring that his guilt to a charged offense is proven 
beyond a reasonable doubt by facts and evidence rather than by conjecture, 
inference, presllllption, or confusion.128 

V. Military Application 

Military courts have held that the Federal Rules of Criminal Proce
dure are not applicable in courts-martiai.129 Ho.vever, federal courts 

124. Id. at Standard 13-3.l(b). 

125. Id. at Standard 13-3.l(b), Ccmnentary. 

126. Id. at Standard 13-3.l(c). 

127. Id. at Standard 13-3.l(c}, Ccmrentary. 

128. See United States v. Jones, 2 USCMA 80, 85, 6 01R. 80, 85 (1952). 

129. United States v. Keith, 1 USCMA 442, 448, 4 01R 34, 40 (1952): 
United States v. Carter, 4 M.J. 758, 760 (AOIB. 1977), pet. denied, 5 M.J. 
115 (CMA 1978). 
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have recognized the prejudice analysis under Fed. R. Crim. P. 14 is 
frought with inherent due process and fundamental fairness considera
tions.130 'Ille United States Court of Appeals for the Sixth Circuit 
has specifically determined that the three types of potential prejudice 
discussed aoove -- the confusion of defenses, the inference of criminal 
disposition, and the cumulation of evidence -- have direct due process 
implications.131 In effect, the Federal · Rules of Criminal Procedure 
are designed and intended to protect the furrl.amental fairness of a crim
inal proceeding.132 If the guidance of Fed. R. Crim. P. B(a) and 14 
is adhered to, an accused's due process rights will be granted.133 
In military practice, therefore, notions for the severance of offenses 
should be couched in terms of due process and furrl.amental fairness. 
Trial defense counsel should extract applicable concepts and principals 
fran the Fed. R. Crim. P. B(a) and 14 practice to daronstrate hCM their 
clients will be denied a fair trial by the joinder of of fenses. 

Indeed, military precedent in related areas parallels federal law 
and provides a basis for argument by defense counsel. It is generally 
recognized that uncharged misconduct admitted against an accused nay, if 
not relevant to an issue at trial, unfairly prejudice an accused by 
implying general criminal character.134 Additionally, charging one trans
action in multiple charges nay preju1ice an accused by rraking him sean a 
"bad person" and deprive him of due process.135 Logically, it is 
neither rrore fair nor less prejudicial to an accused, in relation to a 
particular offense, to have unrelated misconduct charged. 

130. Alvarez v. wainwright, 607 F.2d 683, 685 (5th Cir. 1979). 

131. Corbett v. Bordenkirsher, 615 F.2d 722, 724-26 (6th Cir. 1980), 
cert. denied, 449 U.S. 853 (1980). 

132. See United States v. Ciancuilli; 476 F.Supp. 845, 846-47 (E.D. Pa. 
1979) (due process is an inherent part of Fed. R. Crim. P. 14 analysis 
and is usurped \'.hen jurors are unable to sort out the evidence and 
inpartially detennine guilt or innocence. 

133. See Brandenburg v. Steele, 177 F.2d 279, 280 (8th Cir. 1949). Cf. 
M:x:Jre V.-KnCMles, 482 F.2d 1069, 1075 (5th Cir. 1973) (under the Federal 
Rules of Civil Procedure, "joinder must be aco:::niplished with the require
ments of due process in mind") . 

134. Mil. R. Evid. 
(AFCNR 1983). 

404(b). See United States v. B3.rus, 16 M.J. 624 

135. United States v. Sturdivant, 13 M.J. 323 (CMA 1982). 
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VI. Conclusion 

In striking the initial balance betv.reen judicial econcrny and a fair 
trial, it is irrporta..rit to keep in mind that the joinder of offenses is 
equally prejudicial to military and civilian accuseds. HoNever, the 
burden on the prosecution in the military is far less onerous than in 
federal practice because not as rruch additional t.i.rre or expense is 
required to eTipanel mu1tiple juries. fust active general calrt-martial 
jurisdictions naintain several standing court panels - thus obviating 
rruch of the .impediment to conducting ·separate trials. In the case of 
What the ABA characterizes as "unrelated" offenses, an accused would be 
afforded a fairer trial through the severance of offenses v.hile the 
prosecution -w:::>uld merely be put to the task of re-introducing background 
and character evidence. Trial defense counsel should also not hesitate 
to object to the joinder of ·offenses on due process grounds in cases 
Which present the type of prejudice Which \'.Duld arguably result in seve
rance under Fed. R. crirn. P. 14. In select cases, strong and convincing 
arguments can be made by relying on the guidelines and standards v.hich 
have developed in federal forums. 

Trial defense counsel can provide a valuable service to their clients 
by insuring that their constitutional right to a fair trial is not rendered 
subservient to the simple convenience of the prosecution. By tailoring 
argunents in selected cases to fundarrental due process criteria and con
siderations developed in the federal courts as well as by legal scholars 
and the Amarican Bar Association, a far less sensitive multiple charging 
military criminal law system driven by the rigid application of Paragrafih 
30g, of the Mmual for Courts-Martial can be replaced by the fairer and 
nore individualized consideration of isolated and unrelated criminal 
allegations. 
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SIDEBAR 

Introduction 

This segment of Sidebar opens with a discussion by captain 
DiGiamrrarino on the procedure for laying a foundation prior to presenting 
character evidence under Mil. R. Evid. 405. The discussion contains 
sample questions and citations to relevant authority. 

captain Yee notes tv.o recent Supreme Court decisions, Michigan v 
long, u.s. , 1035 s.et.. 3469, 77 L.FD..2d 1201 (1983), Which ruled 
that a----.-.Terry frisk" can extend to the inti::!rior of a car, and Illinois 
v. Gates, U.S. , 103 S.Ct. 2317, 76 L.F.d.2d 527 (1983), Where the 
Court altered the traditional application of the Aguilar/Spinelli relia
bility test. captain Yee suggests approaches for minimizing the impact 
of those cases. 

The v.ording of the convening authority's action can alter the in
tended effect of a negotiated sentence limitation Which includes a suspen
sion of punishment. captain Yee discusses the necessity for careful 
draftsrranship to avoid unintended results for our clients. 

Finally. this installment of Sidebar concludes with a discussion by 
captain Liebross of the issues surrounding administrative credit for 
pretrial confinement. 

Laying a Foundation for Character Evidence 

A logically organized presentation of defense evidence durirg a 
court-rrartial prarotes believability in the defense's theory of the 
case. An organized presentation is especially important in trials before 
court members because many naribers are familiar with and expect the 
meticulous organization of their setvice school training and ccmrand 
presentations. A disorganized presentation of defense evidence rray 
prevent the court members fran readily grasping and understanding critical 
defense testirrony. 

Character evidence will lack cdlerence if it is constantly inter
rupted by an opp:ment' s objections. Laying a proper foundation for the 
admission of character evidence should preclude rrost objections relating 
to the admissibility of character evidence. F\.lrthe:more, by properly 
laying an adequate foundation, counsel will be able to present this testi 
rrony in an organized and rrore persuasive rranner to the trier of fact. 
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Military Rule of Evidence 405 establishes ho.v character testirrony 
rray be offered at trial. 'lhe Rule provides three techniques: (A) 
reputation evidence: (B) opinion evidence: and (C) evidence of specific 
instances of conduct. 

A. Reputation Evidenee 

To establish a foundation for the admission of reputation character 
evidence, the follo.ving facts generally must be established: 

1. '!he witness is a merriber of the same cannunity Where the accused 
v.orks, resides, or socializes. See Mil. R. Evid. 405(d). 

2. 'lhe witness has resided there long enough to have learned the 
accused's reputation in the camrunity. 

3. 'lhe accused has a reputation for a relevant character trait. 
See, e.g., United States v. Clerrons, 16 M.J. 44 (01.A 1983). 

4. 	 'lhe witness kno.vs the reputation of the accused. 

This foundation daronstrates that the witness is familiar with the 
accused's reputation and is ccrnpetent to speak for the a::mrunity. 'lhe 
substance of the testirrony should relate both to a ti.Ire contemp::>raneous 
with the charged offenses and to relevant character traits. United 
States v. Hewitt, 634 F.2d 277 (5th Cir. 1981) (drafters of Federal 
Rules of Evidence did not intend to preclude proof of such a general 
trait as lawfulness: only restriction is that character trait must be 
relevant) . See generally 2 J. veinstein arrl M. Berger, Weinstein's 
Evidence Para. 405[02] (1982). 

Consider the follo.ving factual situation involving an assault pro
secution against Private Apple as an exanple. During the presentation 
of its evidence, the defense has Sergeant Wilson testify as a character 
witness for the accused. 'lhe nunber within the parentheses indicates 
the element of the foundation to Which the question corresp:>nds. 

Q: 	 Ib you knON Private (Pvr) Apple? (1) 

A: 	 Yes, he is seated there at the counsel table and is a 

merriber of my squad. 


Q: 	 Ib you supervise PVl' Apple? (1) 

A: 	 Yes. 
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Q: H:w long have you supervised PVI' Apple? (2) 

A: For 16 rronths. 

Q: \'here do you live? (1) 

A: In rcan 318, Alpha Ccmpany billets, Building 1346, Fort SWampy. 

Q: 	 \'here does Private lpple live? (1) 

A: 	 In the same billets in rcan 312. 

Q: 	 H:w long have you and Private lpple lived in the same 
billets? (2) 

A: 	 Nine rronths. 

Q: 	 Hwe you ever socialized in a group with Private !pple? (1) 

A: Yes, v.e bowl on the sarre team in the Post Ibwling League. 

Q: D:Jes Private !pple have a reputation for violence or 
peacefulness at Fort SWarrpy? (3) 
(or "!bes Private lpple have a reputation as a law-
or law-abiding person at Fort SWanpy?) 

breaking 

A: Yes. 

Q: 	 Ib you knON that reputation? (4) 

A: 	 Yes. 

Q: 	 W1at is that reputation? 

A: 	 He's kno.vn as a peaceful person. (Or "He's knONn as a rroral, 
law-abiding person.") 

B. 	 Opinion Evidence 

'Ib establish a foundation for opinion character evidence 
the follONing ite:ns should be presented: 

1. 	 'Ihe witness is personally acquainted with the accused. 
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2 • 'Ihe witness knows the defendant well enough to have fanned a 
reliable opinion of the accused's character. 

3. 	 'Ihe witness has an opinion of the accused' s character. 

Returning to Private Apple's assault prosecution, his trial defense 
counsel could ask the following questions to establish a sufficient 
foundation. 

Q: 	 D:> you knON PVT Apple? (1) 

A: 	 Yes, he is a :rranber of my squad. 

Q: 	 \'here does PVT Apple live? (1) 

A: 	 In roan 318, Alpha Canpany billets, Building 1346, 

Fbrt swampy. 


Q: 	 H:Jw long has he lived there? (2) 

A: 	 Nine rronths. 

Q: 	 \'here do you live? (2) 

A: 	 In the same billets in ro::m 312. 

Q: 	 H:Jw long have you lived there? (2) 

A: 	 For 13 rronths. 

Q: 	 D:> you supervise PVT Apple during the duty day? (2) 

A: 	 Yes, I am his imrrediate supervisor. 

Q: 	 H:Jw long have you supervised hbn? (2) 

A: 	 For 16 rronths. 

Q: 	 H:Jw well do you knON hbn? (2) 

A: 	 I consider him to be a carcrade in ams arrl a gocd frierrl. 

Q: 	 D:> you have an c:pinion ¥.hether he is a violent or peaceful 
person? (3) 
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(Or "DJ you have an opllllon v.hether he is a law-breaking 
or law-abiding person?") 

A: 	 Yes. 

Q: 	 \<hat is your opinion? 

A: 	 In my opinion, he is a peaceful person. 
(Or, in my opinion, he is a rroral, law-abiding person. ) 

During the direct examination of a witness, the proponent of charac
ter evidence cannot inquire into specific instances of oonduct of the 
accused upon Which the witness may be basing his opinion of the accused's 
character. Cbce the defense brings forth testimony regarding an accused's 
good narre and character, hc:Mever, the trial counsel may test the cred
ibility of such witnesses through cross-examination ooncerning specific 
instances of the accused's oonduct. Mil. R. Evid. 405 (a) . 'Ihe prose
cution' s cross-examination nust ~et the tv.u requirerrents for inquiry 
into specific misa::mduct: (1) the prosecutor had a good faith factual 
basis for the question; and (2) the incident was inoonsistent with the 
character traits for Which the defense witnesses had vouched. See United 
States v. Glass, 709 F.2d 669 (11th Cir. 1983); S. Saltzburg, L. Schinasi, 
and D. Schleuter, Military Rules of Evidence M:inual 189 (1981). When a 
defense ccunsel decides to call character witnesses he should be careful 
about the breadth and scope of character traits he puts into evidence so 
as to limit the range of governrrent cross-examination. Fbr instance, 
under the standards adopted in Glass, alrrost any misconduct 'lf.Duld seem 
pertinent to reb..lt evidence that an accused is a law-abiding person. 

During redirect examination, ho.vever, the trial defense counsel may 
rehabilitate this witness by asking a question such as: 

Q: 	 W.y do you believe that Pvr Apple is such a 
peaceful person? 

A: 	 On different occasions during the past t\\D 
rronths, I have seen Pvr Apple break up t....o 
fights in a local bar and also merely walk 
away fran an ill-rrannered, drunken G.I. after 
the G.I. hit PVI' Apple for no reason. 

The trial defense counsel could elicit further elaboration upon these 
exarrples of the accused' s peacefulness during his redirect examination. 
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If, during the trial counsel's cross-examination of a defense 
character witness, the witness denies having heard or having knowledge of 
an adverse act as asserted by the prosecutor, the court rrerribers nay 
believe that this witness is not being truthful. Trial defense counsel 
should consider requesting instructions that infonnation contained in 
questions is not directed to.va.rd proving the ccnduct of the accused but 
only t.cward aiding the members in evaluating the credibility of the 
witness. 

C. Specific Instances of Conduct 

Military Rule of Evidence 405(b) pennits the proof of character 
through evidence of specific instances of conduct When character or a 
trait of character is "an essential elerent of an offense or defense." 
Fbr exarrple, assurre that Private Apple is charged with the sale of rrari 
juana and asserts entrapnent as his defense. His trial defense counsel 
seeks to offer the testirrony of Sergeant Wilson concerning an occasion 
When a known drug dealer, Pvr load, offered to "front" marijuana to PVI' 
Apple for resale. PVl' Apple, as SGT Wilson witnessed, flatly refused. 
'Ihe trial defense counsel offers this evidence to establish that Pvr 
Apple had no predisposition to sell rrarijuana, an essential elerrent in 
the entrap-rent defense. 

To establish a foundation to prove character through evidence of 
specific instances of conduct, these items should be presented: 

1 . \'here the event occurred. 

2. When the event occurred. 

3. Wlo was involved. 

4. What happened - namely, drug ring leader offered to give drugs 
to PVl' Apple to sell for a profit. 

5 . 'Ihe circumstances indicating that on the prior occasions, the 
accused acted in a law-abiding m:mner. 

The folla.ving questions and answers provide an exarrple of hON to 
elicit such a foundation. 'Ihe witness, SGT Wilson has already identified 
himself and the accused. 

Q: Where were you on the evening of Q::tober 24, 1983? (1, 2) 
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A: I was at the Enlisted Club on p::>st. 

Q: Why ~re you there? (1) 

A: I was attending a party. 

Q: Who else was there? (3) 

A: Many people v.ho are members of the battalion, 
including PVI' Apple and Pvr I.Dad. 

Q: W'lat happened at the party? (4) 

A: W'lile I was playing p::x:>l with Pvr Apple, Pvr I.Dad 
w:i.lked up to the p::x:>l table and asked PVI' Apple if 
Apple would help hbn sell sane marijuana. Pvr Load 
told Apple that Apple \\Ould receive $50 for each 
package he \\Ould sell. I.Dad said he could give the 
marijuana to Apple right then. 

Q: What happened next? (5) 

A: Private Apple told I.Dad that he \\Ould do nothing like 
that and had no interest in helping I.Dad or any of 
Load's friends. 

Q: Did PVI' Apple take the marijuana fran Pvr I.Dad? (5) 

A: No. 

The final method of presenting character evidence is peculiar to 
military practice and does not involve the in-court test.inony of a witness. 
Military Rule of Evidence 405(c) pennits the defense to introduce 
"affidavits or other written statarents of persons other than the accused 
concerning the character of the accused." Use of such statements may 
only be initiated by the accused, but once used by the defense, Rule 
405(c) provides that the Q:)vernment may use sbnilar evidence in rebuttal. 
l);!fense counsel may wish to challenge the goverrnnent's use of affidavits 
to rebut defense affidavits as an unconstitutional violation of an 
accused' s right of confrontation under the Sixth Amendment. See Davis 
v. Alaska, 415 U.S. 308 (1974)~ United States v. Dorsey, 16 M.Y:--1 (CMA. 
1983). 

An affidavit or other statenent admitted for the purpose of proving 
an accused's character must contain sufficient infonnation to establish 
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the required foundation for the proof of character by either reputation, 
opinion, or specific instances of ccnduct evidence. Otherwise, Rule 
405(c) does not require any other foundation to be presented for the 
affidavit's admission. r-breover, a government hearsay objection 'WOUld 
not exclude this evidence. Appendix 18-62, Manual for Courts-Martial, 
United States, 1969 (Revised edition). This fonn of evidence is an 
alternative either to in-court testirrony When the witness is not present 
for the trial or to a stipulation of expected testirrony When government 
counsel resists agreeing to the substance of a proposed stipulation. 
See United States v. Gonzalez, 16 M.J. 58 (CMA 1983). 

Character evidence may be sufficient in certain defense cases to 
raise doubts as to the accused's guilt. Indeed, as recognized by the 
U.S. supreme Court and the Court of Military Appeals, testirrony concerning 
an accused's good character "alone, in sore circumstances, may be enough 
to raise a reasonable doubt of guilt." Michelson v. United States, 335 
U.S. 469, 476, 69 S.Ct. 213, 218, 93 L.Fd. 168 (1948); United States v. 
Clerrons, 16 M.J. 44, 49 (CMA 1983) (Everett, C.J., mncurring). 'Ihe 
lucid presentation of such evidence by the defense may prarpt the court 
mE!Tlbers to 
for other 
Evidentiary Foundations 

adopt the defense theory of the case. An 
examples of evidentiary foundations is 

(1980). 

excellent 
E. Inwink

source 
elried, 

Protective Searches of car Interiors 

Recently, the SUprerre Court established a "bright line" rule that 
allo.vs law enforcement officials to look into the interior of a car When 
the occupants of that car could otherwise lawfully be subjected to a 
"Terry frisk". Michigan v. Long, U.S. , 103 S.Ct. 3469, 77 L.Ed.2d 
1201 (1983). 'Ihe ruling by the Court is an expansion of the rule origin
ally announced in Terry v. Ohio, 392 U.S. 1 (1968), in Which the Cburt 
first approved a limited pat-down search of a stopped subject for the 
protection of the police. 'Ihis expansion of Terry may result in an 
increase in the discovery of contraband by military police personnel. 
Trial defense counsel should be aware that there are a number of thresh
old questions Which rrust be addressed before such an interior search of 
a car may be lawful. First, was the stop validly made? If the car was 
stopped pursuant to an investigative stop, the standards for a "reasonably 
articulable suspicion" of criminal activity rrust be met. If these stand
ards are not net, the stop is illegal and the fruits of the illegal 
seizure would be vulnerable to a rrotion to suppress. Next, does the law 
enforcerrent official have the reasonable suspicion that the subject is 
"anned and presently dangerous" necessary to trigger the right to conduct 
a "Terry frisk"? If the law enforcerent official is unable to articulate 
a reason for suspecting that the subject was both anned and presently 
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dangerous. the official has no right to frisk and no right to look into 
the car. 

If the initial stop of the autanobile is "administrative" in nature. 
the stop must comply with the requirements of Delaware v. Prouse, 440 
u.s. 648 (1979), as well as the provisions for gate- searches provided 
for in Mil. R. Evid. 313 and 314. Prouse held that while a randcm stop 
of an autanobile without reasonable suspicion for the purpose of checking 
a license violated the Fourth Amendment, a roadblock type stop for all 
traffic may be permitted. Rules 313 and 314 impose additional require
ments which include that a gate search be prompted by a military necessity 
and a reasonable suspicion that contraband is present in the canmand or 
that such a search be previously scheduled. See general-!Y 9earch and 
Seizure: A Primer, Part Seven-Danestic Gate Searches, 13 The Advocate 
42-1(~81T._________ -

Apart frangate seaches. other intrusions of an autanobile's interior 
are permitted by Michigan v. Long as protective searches. Such intru
sions, hCMever, must be grcunded -upon a law enforcement official's abil 
ity to articulate a reasonable suspicion that the subject is both armed 
and presently dangerous. 

Illinois v. Gates Revisited 

In the March/April 1983 issue of The Advocate we reported the 
abandonment of a ritualistic application of the Aguilar/Spine1:._li reliabil 
ity test by the Supreme Court. Illinois v. Gates, U.S. , 103 
S.Ct. 231, 76 L.Ed.2d 527 (1983). Since that decision, two military 
cases bearing on the application of Illinois v. Gates to the Army have 
been issued. In United States v. Boilerud.--r-6 M.J .- 761 (ACMR 1983), 
the Army Court of Military Review held that, notwithstanding the decision 
of the Supreme Court in Gates, the "spirit of Aguilar lives on in the 
Military Rules of Evidence" because Mil. R. Evid. 315(f)(2) is a concise 
adaptation of Aguilar. Recently, hCMever, in United States v. Tipton, 
16 M. J. 28 3 (CMA 198 3) , the Court of Military Appeals re lied on the 
rationale of Gates to hold that a military police investigator had probable 
cause to make-an apprehension thus validating a subsequent search incident 
to that apprehension. Although at first blush it would appear that the 
Court of Military Appeals has adopted the Gates rationale, it may be 
argued that because the Tipton decision was limited to the prcpriety of 
the apprehension, reliance on Tipton in searches authorized under Mil. 
R. Evid. 315 is misplaced and Bollerud should be follCMed. Paragraph 
19, Manual for Courts-Martial, United States, 1969 (Revised edition), 
which deals with the authority to apprehend, does not purport to define 

288 




the circumstances under which an apprehending official has a "reasonable 
belief" that the apprehended individual canmitted a criminal offense. 
Military Rule of Evidence 315, ho.vever, states with specificity the 
requirements for a validly authorized probable cause search. Counsel 
should not hesitate to continue litigating the legality of searches 
when the authorizing official relies on information which does not meet 
the Aguilar/Spinell~ test set forth in Mil. R. Evid. 315. 

You have negotiated a pretrial agreement with the convening authority 
in which the convening authority has agreed to suspend execution of that 
portion of the sentence pertaining to confinement at hard labor in excess 
of two rronths for a period of six months from the date of sentencing. 
After a provident plea of guilty is entered, the sentencing authority 
announces a sentence which includes confinement at hard labor for a period 
of six months. Some time after trial, the convening authority approves 
the sentence and suspends the execution of that portion of the sentence 
pertaining to confinement at hard labor in excess of two months for a 
period of six months. Is there a problem with the action? 

The answer is "yes". If the convening authority's action is worded 
as above, then the period of suspension will run from the date of action. 
The problem is that the negotiated agreement provided for the period of 
suspension to run from the date the sentence was adjudged. Such an error 
may only have a de minimus effect on shorter periods of both confinement 
and suspension. ~On the-Other hand, longer periods of suspension coupled 
with a delay in post-trial processing may subject an accused to a rrore 
extended period of uncertainty than was originally anticipated during 
which his suspension could be revoked and the full sentence could be 
executed. Such a scrivener's error may be corrected on appeal if dis
covered by appellate defense counsel. Ho.vever, trial defense counsel 
should closely examine the proposed form of action submitted by the 
staff judge advocate with his post-trial review for correctness and 
direct attention to errors in the action in the Goode rebuttal to ensure 
that the period of suspension is properly canputed. 

Administrative Credit for Pretrial Confinement 

The Court of Military Appeals has recently granted review on the 
issue of whether the convening authority must grant an accused admin
istrative credit for the days that he spent in pretrial confinement. 
See United States v. Kildare-Marcano, CM 443517 (ACMR 17 Mar 1983}, ~ 
granted, 16 M.J. 437 (CMA 1983). Kildare-Marcano joins a long list of 
cases from the Navy-Marine Corps Court of Military Review that have been 
awaiting decision on the same issue. See, e.g., United States v. Allen, 
NCMR 82-1285, pet. granted, 14 M.J. 437 (CM 1982): United States v. 
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Ameris. NCMR 82-1686, pet. granted, 15 M.J. 321 (CMA 1983); United States 
v. Ho~bach. NCMR 82-0115-,--pet._g_ranted, 15 M.J. 336 (CMA 1983).--·-- 

The issue arises fran a Justice Department regulation, prauulgated 
under the Bail Refonn Act of 1966, P.L. 89-465, § 4. 80 Stat. 214, 217 
(1966) (Codified at 18 U.S.C. § 3568 (1976) [hereinafter cited as §3568] ). 
which provides: 

Service of a sentence of imprisonment com

mences to run on the date on which the 

person is received at the penitentiary, 

reformatory, or jail for service of the 

sentence~ Provided. hOHever, that any such 

person shall be allOHed credit to,.;ard the 

service of his sentence for any days spent 

in custody in connection with the offense 

or acts for which the sentence was imposed. 


28 C.F.R. § 2.lO(a) (1982) (emphasis in original) [hereinafter cited as 
§ 2.lO(a)]. 

Kildare-Marcano and the Navy cases all argue that because of a 
Department of Defense Instruction, military prisoners should enjoy the 
same right as federal prisoners to be given credit for time spent in 
pretrial confinement: 

Procedures employed in the cc:rnputation of 
sentences will be in confonnity with those 
published by the Department of Justice, 
which govern the computation of sentences of 
federal prisoners and military prisoners 
under the jurisdiction of the Justice 
Department. 

Para. III.Q.6, Dept. of Defense Inst. No. 1325.4, Treatment of Milita~ 
Prisoners and Administration of Military Correctional Facilities (7 OCt 
1968) [hereinafter cited as OOD Inst. 1325.4]. The argument continues 
that it is error to give effect to individual service regulations, e.g. 
para. 4-5, Army Reg. 190-47, 'Ihe United States Anny Correctional Syst:et\ 
(1 Oct. 1978); para. 4(a), Army Reg. 633-30, Military Sentences to 
Confinement (6 Nov 1964), because Department of Defense Instructions 
override individual service regulations and any ambiguity in the rules 
of sentencing must be decided in favor of the accused. See United States 
v. Baker, 14 M.J. 361, 370 (CMA 1983). 
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In ruling up::m Corporal Kildare-Marcano' s claim, the Court of Mili 
tary Appeals will have to resolve the confusion over the tie between § 
3568 and§ 2.lO(a). Section 3568 exanpts prisoners convicted in courts
ma.rtial fran its rrandatory pretrial confinarent credit provisions. How
ever, it is not claimed that § 3568 itself applies. Instead, the 
Departnent of Justice's published procedures should govern through their 
incorporation by reference in IX)D Inst. 1325.4. 

SO far, all the Courts of Military Review that have addressed this 
issue have rejected these contentions. 'Ille seminal case, and the only 
one that appears to discuss the 1325.4 question in detail, is Hart v. 
Kurth, 5 M.J. 932 (NCMR 1978). 

The only Anny Court of Military Review decision to address the 1325.4 
issue in detail is a dissent. Judge Hanft stated, "[Q]uite apart frcm 
the technical aspects of the issue. . . credit for pretrial confinement 
should be given purely on the 'basis of furrlamental fairness. In is just 
ludicrous in this day and age to maintain that a federal military prisoner 
should n::>t be given credit for pretrial confinarent served When a federal 
civilian prisoner Im.1st be." United States v. Washington, CM 443698 (ACMR 
18 Aug 1983) (unpub.) (Hanft, J., dissenting). 

Counsel should specifically request the military judge to direct 
that time spent in pretrial confinement be credited against the adjudged 
sentence. 'Ihis request should be renerwed in the Goode res:rx:>nse. It is 
irnfortant to argue that the accused should receive "administrative credit" 
and not merely that the confinement be reduced. 'Ille fonner remedy ensures 
that the accused does not lose any "good time" credit ta.Nard his minimum 
release date fran confinement. See United States v. Larner, 1 M.J. 371, 
374 (CMA 1976). 

In the related area of illegal pretrial confinement, see, e.g., 
United States v. Bruce, 14 M. J. 254 (CW\. 1982) , it is i.rnrnrtantfor 
defense counsel to request nore than day for day credit. 'Ille defense 
should argue that since legal confinerrent requires full credit, a victim 
of unlawful incarceration should be entitled to nore than a day for day 
credit. Failure to rrake such a notion at trial \l.Uuld probably result in 
waiver of the issue because of the wide discretion given to the trial 
judge in fashioning rerredies for illegal pretrial confinement. See 
United States v. Suzuki, 14 M.J. 491 (CMA 1983). 
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If Corporal Kil<lare-Marcano and the Navy appellants lose their 
cases ,or if [X)D Instr. 1325.4 is amended to eliminate the incorporation 
by reference of § 2.lO(a), future military prisoners seeking credit for 
lawful pretrial confinement will have to find a way around the military 
exclusion in§ 3568. Judge Hanft's dissent in United States v. Washington, 
supra, may provide the best basis: it violates due process fu-distinguish 
between civilian and military prisoners in calculating periods of incar
ceration. 
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LAST MINUTE DEVELOPMENTS 


THE MIL,ITARY ~TIJS'T'ICE ACT' OF 1 ~83 

Introduction 

The Military Justice Act of l 983 has reen signed into law and the 
majority of its provisions becorre effective on l August 1984. The 
Act makes several significant changes to the Unifonn Code of Military 
,Justice.l The impact of these changes includes: a reduction in the 
convening authority's pretrial and post-trial responsibilities; author
ization for the Ciovemment to file interlocutory appeals of a military 
judge's rulings; a streamlining of post-trial procedures, includincr 
authorization for an accused to vraive or withdraw an appeal to the Court 
of Military Review; authorization for either party to petition the Supreme 
Court for certiorari; and the creation of a separate punitive article 
proscribing drug atuse offenses. 

Coort-Martial Personnel 

Article 2 5, UCMJ has teen arrendea to allON the convening authority, 
tmoer regulations prescribed 1:y the Secretary of the Arrrty, to oelegate 
his authority to excuse a court member to his staff judge advocate or to 
any other principal assistant. Articles 26 and 27, UCMJ, are amended to 
relieve the convening authority of the duty to detail a military judge, 
trial counsel, and defense counsel. ri:he amendments all0t1 t.r_e Secretary 
of each service to prescrire appropriate regulations concerning those 
responsibilities. Article 29, UCMJ all0t1s the military judge to excuse 
a court manber, after assembly, for ga:x1 cause rather than requiring 
that the convening authority do so. 

Referral of Charges 

~mile the convening authority remains the final authority for refer
ral of charges to general court-nartial, Article 34, UCMJ, shifts to the 
staff judge aovocate the responsibility for determining: whether a 
specification alleges an offense under the UCMJ; \.Vhether the specifica
tion is vrarranted 1:y the evidence; and Whether the court-r.artial would 

1. Uniform Code of Military Justice 10 u.s.c. § 001 et seq. [hereinafter 
cited as 0Cl'U:1. For a complete listing of all the amendments to the UCMJ, 
see Dept. of Anny PaIT\. 27-50-133, The Arrrrj Lawyer (January 1984). 
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have jurisdiction over the accused and the offense. The staff judge 
advocate rrust prepare a written conclusion and a written recamrendation 
for a:rpropriate action. 

'T'rial Procedure 

Article 16, UCMJ, has 'heen amended to allCM oral requests for trial 
by military judge alone. l'bre importantly, Article n2, u:MJ, na.v allows 
the C':i0vernment to file an interlocutory appeal of any order or ruling of 
the military judge which tennina.tes the proceedings with respect to a 
charge or specification or 'Wllich excludes eviden~ that is substantial 
proof of a material fact. The provision applies only to courts-rrartial 
in which a punitive discharge may be adjtrlged, re:Juires written notice 
to the military judge within 72 hours of the ruljng, and requires certi
fication by the trial counsel that the appeal is not for the purpose of 
delay. An appeal involving excluded evidence additionally requires cer
tification that the excluded evidence is substantial proof of a material 
fact. hrj such appeal is to have priority over other proceedings before 
the Courts of Military Review. M:::>reover, those courts are limited to 
act only with regard to !"1atters of law. Delays resulting fran interlocu
tory appeals are to re excluded from any speedy trial detenrri.nations. 

Post-Trial Proceedings 

1\.t the conclusion of the trial, the £innings and sentence are to be 
rep::irted pranptly to the convening authority. The defense counsel and 
the accused may submit matters to the convening authority for his consid
eration pursuant to Article 38(c) and Article 60(b), UCMJ. However, 
Article 60, UCMJ, as arrended, places a time limit on such suhnissions 
ranqing fran 30 0ays after the imposition of sentence in a general court
martial or a special court-martial in which a baa-conduct discharge has 
been ad judged to 7 days for a sllJT'rn3.ry court-rnartial. An extension of 
10 or 20 days rnay be allowed for gocxl cause. In no case rnay the accused 
have less than 7 days fran the time he is given a copy of an authenti
cated record of trial to suhnit matters to the convening authority. 

'The amen&nents also remove the requirement that the staff judge 
advocate provide a written opinion prior to the convening authority 
taking action in 0eneral courts-rrartial and special courts-rrartial in 
v.hich a punitive discharge has been adjudged. In its place, Article 60, 
tTCMJ, nCM requires the staff judge advocate to provide his recomrrendation 
in those cases prior to action. 'Ihe content of the recanr.endation is to 
he prescribecl. by Presi<lential regulation. It is possible that the new 
reviews will be tnmcateJ. versions of the old post-trial reviews. The 
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accused will still have five days to responel. to the recanmendation 
and its~ attachr'ients. Failure to no so constitutes v;aiver. 

Article 60, UCMJ no.,r requires a convening authority to take action 
only on sentence, not on l:oth findinc::is and sentence as mandated ry the 
olo Article 64, lJCl'U. Authority to rrodify findings and sentence remains 
a matter of canmand perogative in the sole discretion of the convening 
authority. Thus, the convening aut.hority may continue to set aside a 
findinq of guilty to any offense or find an acrnse<i guilty of a lesser 
included offense. The convening authority also retains the _FO.Ver to 
order a proceeding in revision or a rehearing. 

Appellate Review 

Review hy the Court of l'tilitary Review is still available in all 
cases in v~ich tli.e punishment approved includes a punitive discharge or 
confinement for at least one year. Ho.vever, the new Article 61, UCMJ, 
allo.vs an accused to v.1aive or withdraw an appeal, unless the approved 
punishrrent includes death. Waiver rrust he made in writing within 10 
days (extendable to 40 days) after approval by the convening authority 
and must be signed by the accused and his defense counsel. Withdrawal 
may occur at any time. 

If an accused v.1aives or withdraws his appeal, or if the case is not 
a general court-rrartial and Article 66, lJCMJ, does not provide for review 
hy a Court of Military Review, Article 64, lJCM.J, requires that the case 
be revie'Wed hy a judge advocate. 'Ihe judge advocate' s review must con
tain written conclusions as to v.ihether the court had proper jurisdiction: 
v.ihether the charge and specification staten an o+.fense: and "Whether the 
sentence v;as within the limits prescribed by law. The judge advocate 
must also res:r::x:md to each allegatirn of error :nade in writing ry the 
accused. 

If the approved sentence includes a punitive discharge or over six 
rronths confinement or, if corrective action is recamrended by the review
ing judge advocate, the case must be sent to the general court-martial 
convening authority with a recamendation as to appropriate actirn and 
an opinion as to \-.~ether any action is require<i as a ratter of law. If 
the reviewing judge advocate opines that corrective action is JTandated 
and the convening authority does not take at least the recomrrended action, 
the case rrust be forwarded to the Judge Advocate General for review 
pursuant to Article 69, uc~u. 
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The record of trial in each general court-PE.rtial in vmich Article 
66, UCMJ, does not provide for review by a Court of Military Review 
shall he reviewed by The Judge Advocate General, if the accused has not 
waived or withdrawn his right to appeal. Article 69, TJCMJ, has l:een 
arriended to give The Judge Advocate General the poNer to assess the appro
priateness of a sentence. 

Article 66, UCMJ, has been amended to specifically allow a Court of 
Military Review to sit en ranc to reconsider the decision of a panel. 
J'>.rticlP. 67, UCMJ, no longer ma.mates review by the Court of Military 
Appeals of all cases involving a general or flag officer. Most imp::>r
tantly, Article 67, UCt-0, now provides that decisions of the Court of 
t'-'tilitary ~peals are subject to review by the Suprene Court by writ of 
certiorari. Suprane Court revie.v can only occur if the Ccurt of Military 
Appeals has acted on the case in some manner. Mere refusal to grant a 
petition for review is not grounds for review hy the Supreme Court. 

New Punitive Article 

To highlight the concern of the military over the use of illegal 
drugs, a new punitive article has been added. Article ll2a, OCKT, pro
hibits the wrongful use, possession, rranufacture, distribution, irrporta
tion, exp::>rt, or introduction of controlled substances. In addition to 
naming sane specific drugs, the article allows the President to prescribe 
additional substances for inclusion in the Article 112a, UCMJ, prc:ihibi
tion. l"breover, the article makes direct reference to the substances 
specified in schedules I through V of § 202 of the Controlled Substances 
Act, 21 n.s.c. ~ 821 (1978). 

Miscellaneous Changes 

other changes in the new code include a prohibition, in Article 38, 
UCt-0, against regulations Which limit the availability of a requested 
defense counsel solely on the grounds that the selected counsel is in 
a different service. Articles 57 and 71, UCMJ, now seem to pennit all 
forfeitures, even those involving suspenderl or deferred confinerrent, to 
beqin to accrue on the date the sentence is approved. Article 63, UCMJ, 
has been arrended to alter the maximum sentence imposable at a rehearing. 
If the sentence approved after the first court-rrartial was reduced below 
that adjtrlged, in accordance with a pretrial agreerrent, the accused now 
must again canply with all the provisions of that agreement or the maximum 
sentence imposable at the rehearing, as to those charges and specifica
tions, may include any punishment not in excess of that lawfully adjudged 
at the first court-rrartial. 

296 




Amendments to 10 U.S.C. §§ 1552 and 1S53 irrpose limitations on the 
po.vers ,of the Boa.rd for the Correction of Military Records and the Dis
charge Review Roard. With regard to records of courts-martial and related 
anministrative records, the eoards may nCM only perfonn acts of clemency. 
The Coa.rds retain the po.ver to correct records to reflect actions taken 
by otl1er reviewing authorities. 

The Military Justice Act also requires the Secretary of Defense to 
establish a canmission to study: 1 ) Whether the sole sentencing author
ity in all non-capital cases should be the military judge; 2) Whether a 
military judc:re arrl the Courts of Military Review should have the pot1er 
to suspend sentences; 3) Whether the p:::J.Ver of a special court-martial 
should re expanded to inclu<le confinement for up to one year; and 4) 
whether military judges at lx>th the trial and appellate levels should 
have tenure. 

PRETRIAL OJNFINEMENT 

As The A<lvocate went to press, the Court of Military Appeals hande<l 
ilo.vn its decision in United States v. Allen, 1 7 M.J. 126 (CMA 1984). In 
Allen, the Court required that administrative credit be given to all 
servicernemhers sentenced to confinement, for each day spent in pretrial 
confinement. Although the Court has ruled in Allen, many questions ramin 
and much of CPT Liehross' discussion rema.ins relevant. Counsel should 
continue to seek rrore than day for day credit in cases of illegal pretrial 
confinenent. Moreover, in cases in Which the sentence adjudged does not 
include confinement, counsel shouln suggest that the convening authority 
adhere to the "spirit" of Allen and reduce the forfeitures portion of the 
adjmcyed sentence. See United States v. Lee, 13 M .• J. 18L (01A l 9R'2); 
United States v. Allen,- 2 0 USCMA 31 7, 43 CMR 157 (1 971 ) i United States 
v. Garza, 20 USCMA 53 6, 43 CMP 376 (1971); Paragraph 12 7c, Manual for 
Courts-Martial, Unite0 States, 1969 (Revised edition). Finally, the lan
guage of the Department of Justice regulation referred to in DOD Message 
1325.4 uses the tenn "custody" When referring to pretrial confinement. 
'J'herefore, counsel should argue that days spent in riCJ'.)rous restriction, 
perhaps akin to t..he type of restriction Which may be included When 
computing the length of pretrial confinement for the purpose of the 
"Burton 90 nay rule," should entitle the accused to administrative credit. 
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Major General Walter A. Bethel was afPOinted The Judge Advocate General 
on 15 February 1923. He considere:1 the crossed pen and sword, emblem of 
The Judge Advocate General's Corps since 1890, to be not sufficiently 
syml:olic of the judge ac'Mx:ate' s function. He wished to change the 
insignia to the emblan depicted on the front cover: "A balance ufheld by 
a Ronan sv.ord and riblx>n blindfold." 'T'he sword represented the military 
character of the judge advocate' s mission and the Ranans were arn::ng the 
earliest great lawgivers. The balance or scales was the symbol of justice. 
The design was taken fran the bronze zodiac signs ornarrenting the floor 
of the rrain reading ro::rn of the Library of Com;rress. Colonel John A. 
Full, The Judge Advocate r.eneral i.rrarediately foll<:Ming M3 Bethel, did oot 
support the new insignia and pro=ed a rescissioo. of the still perrling 
chanoe. (Fran The Army Lawyer: A History of the JAG Corps, 1 775-1975). 
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