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(FENING STAID£NTS 


In our lead article, CPI' Thanas Peppler discusses the extraordinary 
writ in miluitary practice. This pragmatic article will serve as an 
indispensible guide to the preparation and filing of extraordinary writs. 
The article incoporates the new Rules of the Court of Military Appeals 
effective 15 July 1983. our second article continues or concludes our 
series on the Army's new urinalysis prCXJram. The article discusses the 
scientific reliability of urinalysis testing and provides a basis for 
attackin;,:J the admissibility of such testin;,:J on the merits. 

* * * 

Due to the extraordinary press of cases before the U.S. Army Judiciary 
The Advocate is behind schedule. We apologize to our readers for this 
inconvenience. 

* * * 

Beginning with this issue, The Advocate begins its "Last Minute 
Developnents" feature. Look for it just before "On the Record." 

Staff Changes 

CPI' '.?eter. Hunts:nan and CPT Thanas Peppler are leavin;,:J the Army to 
enter private practice. The Advocate welcomes to the staff CPI' Joel 
R. Maillie and CPT Peter L. Yee. 
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ExfRAORDINARY WRITS IN MILITARY PRACTICE 

By captain 'Ihcrras R. Peppler * 


'!he p:JWer of a federal court to issue extraordinary writs has long 
been established by the All Writs Actl Yhich provides that: 

'!be Supreme Court and all courts established by act 
of Corgress may issue writs necessary or appropriate 
in aid of their respective jurisdictions and agreeable 
to the usages and principles of law. 

'Ibis grant of authority extends to the Court of Military Appeals and the 
courts of Military Review2 and is an important tool Yhich a defense 
camsel can use to ensure that his client does not suffer unnecessarily 
at the hands of the military justice system. It is an important rreans 
of testing the legality of adverse actions Yhen no alternate judicial 
mathcrl of review exists. 

In addition to those cases where there VJOUld be no review if a peti 
tion for extraordinary relief is not filed, there are also cases where an 
issue will arise that may be revieNable on appeal rut for Yhich an adequate 
rerredy can only be achieved by use of an extraordinary writ. For instance, 
cases containing issues such as jurisdiction over the offense, da.lble jeo
pardy, or illegal or improper action by a local cannander or convening 
authority are sanetimes reversed uµ:>n ai:;peal because the case could not 
have legally gene to trial in the first instance. 

If an issue exists that may be properly litigated by extraordinary 
writ, such review will often be preferable to litigating the question 
on appeal while the client is serving a sentence to confinement at hard 
lal::or. Ccrrrron sense and hard appellate experience dictate that it is 
far easier to convince an ai:;pellate judge that a client has been the 
victim of a serious defect in the system if the judge is not distracted 
by a full record of trial that may amply daronstrate the culpability of 
the accused. In addition it is obviously easier for a judge to order 
that a trial be fairly litigated in the first instance than to inflict 
the expense of a new trial up::>n a convening authority Yhere a different 
result in a new trial is only speculative. 

* captain Peppler received his B.A. fran Belnont Abbey College, in 
Belnont, North carolina and his J.D., With Honors, fran Florida State 
University College of law in Tallahassee, Florida. He is currently 
serving as an action attorney at Defense Afpellate Division. 
1. 28 u.s.c. § 165l(a). 
2. r::byd v. Borrl, 395 U.S. 683 (1969); McPhail v. United states, 1 M.J. 
457 (CMA 1976); and Dettinger v. United States, 7 M.J. 216 (01A 1979). 
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Occasionally the use of an extraordinary writ will benefit the client 
regardless of the ultirrate success of the writ. In Bernard v. Camander,3 
Richards v. Deutenran, 4 and Pearson v. Cox, 5 for exarrple, the Courts ad
dressed the various legal errors ra1serl and gave definitive answers on the 
relevant law, but denied the requested relief. In each case the petitioner 
"lost the battle rut w::>n the war" because he returned fran the appellate 
court with the law he neederl to resolve his problem. 

The case of United States v. Hagler 6 is also instructive. There, 
the appellant had attacked his IX>St-trial confinarent by extraordinary 
writ and the writ was denied with leave to raise the issue on appeal. 
By the tirre the case returned on appeal the confinarent had been served 
and the goverrment argued that the issue was m::>Ot. The Court ruled that 
because the error did exist and the appellant had attE!lpted to challenge 
it While still in confinenent, the issue was not m::>at and relief was 
granted 1:y reducing forfeitures. Had the petition for extraordinary 
relief never been filed relief would not have been possible.7 

I. 'I'ypes of Writs 

Within the military justice system there are four writs that are 
used with regularity: narrlanu.is, prdlibition, error coram nobis, and 
habeas corpus. 

'!he writ of rrandamus may be issued by a court of canpetent juris
diction to require the perfonrance of a specified act by a court or 
official. In military practice, it is also used to challenge the author
ity of a resporrlent to do the act or issue the order being challenged 
via the writ. This usage is similar to the writ of prohibition. 

A writ of prohibition is the logical converse of a writ of narrlanu.is. 
It is used to prevent the canmission of a specified act or issuance of a 
particular order. In criminal trials, it is typically used prior to 
trial to challenge the jurisdiction of a ca.irt either over an accused or 
a charged offense. 

3. 9M.J. 820 (N<l1Rl980). 
4. 13 M.J. 990 (NCMR 1982). 
5. 10 M.J. 317 (CMA 1981). 
6. 7 M.J. 944 (NCMR 1979). 
7. It should be noted in regard to challenges to denials of defennent 
of confinerrent that Judge Perry wrote an eloquent dissent in Corley v. 
Thurman., 3 M.J. 192 (CMA 1977), arguing that the issue should be resolved 
by writ and not by appeal. 'Ibis dissent was cited with approval in 
Pearson v. Cox, 10 M.J. 317 (CMA 1981). 
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'!he writ of error oorarn oobis is used to bring before a judge a judg
ment previously rendered by the scure cx:>urt for the purpose of reviewing an 
error of fact or retroactive change in the law Which affects the validity 
of the prior proceeding. It is similar to a rroticn for reccnsideration or 
petition for a neM trial, and good cause must be shown Why a notion for rew 
trial or notion for reoonsideration could not be used. 

'!\le writ of habeas corpus is generally us~ to challenge either the 
legal basis for or the rranner of oonfinerrent. 

II. HON to File 

Rule 21 of the Courts of Military Review Rules of Practice and Proce
dure and Rule 27 of the Court of Military Appeals' Rules of Practice and 
Procedure have the scure requireirents for the oontents of a petition for 
extraordinary relief. Both require that the petition oontain six separate 
sectioos: (1) a procedural history of the case: (2) a staterrent of 
facts necessary to understand the issue: (3) a statauent of the issue: 
(4) the specific relief sought; (5) the jurisdictional basis for the 
relief sought and the reasons Why the relief cannot be obtained during 
the ordinary oourse of appellate revieM: and (6) the reason Why the writ 
should be granted. In addition, each petition must be accanpanied by a 
separate brief, with its own independent format and heading, addressing 
all legal issues raised by the petition.8 'lbe petition must be filed 
within 20 days after the petitioner learns of the action canplained of. 9 

In addition to these requirauents the United States Amr:! Trial De
fense Service (USATIE) has strorgly recannended that U&Z\.TDS oounsel 
incltrle the follONing as a final paragraph in all petitions for extraor
dinary relief, regardless of the oourt to v.hich it is sul:mitted: 

B. Each court has specific rules governing the fonnat of briefs filed 
with that court and these rules apply to briefs v.hich accarpany the pe
tition for extraordinary relief. Sample pleadings are included in the 
Ai;pendix to this article. 
9. Rule 19(e) Court of Military Appeals Rules of Practice and Procedure. 
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Petitioner further requests that pursuant to Article 
70, tx:MJ, The Judge Advocate General app::>int appel
late defense counsel to represent (him) (her) in any 
proceedings concerning this petition before either 
the U.S. Arrrr:f Court of Militacy Review or the Court 
of Military Appeals or both.lo 

Service of the petition and the separate brief will nonnally be 1:::ry 
mail on the Clerk of the Court to Which the petition is sul:rnitted. 
However, due to the obvious delays in mail delivery fran areas outside 
the continental United States, USA'lDS counsel may use electronic messages 
to expedite the filing of their petitions. 'Ibis procedure requires that 
an electronic message be sent to l.EATDS headquarters or the Arrrr:f Defense 
Appellate Division in Washington D.C. 

'!he message should clearly instruct the addressee that the message 
contains a petition for extraordinary relief and the separate supp::>rting 
brief and request the addressee's assistance in filing the bAo pleadings. 
The next portion of the electronic message rrust contain the carplete 
petition in the crnplete fonnat required for the hard ccpy pleading, to 
inclooe court headings and signature blocks indicating that the original 
hard copy has been signed. 'lhe electronically transmitted petition 
rcust also inclu:le a statem:mt assuring the court that the original hard 
copies of the petition and brief have been placed in the mail. Counsel 
should only transmit petitions electronically When absolutely necessary. 
The legibility of the message is scmetimes so poor that the carrts 
will oot act upon it because it is unreadable.11 

10. l.EATLS, SOP paragrafh 3-13. Petitions for Extraordinary Relief. 
Without forrcal appointment, counsel at the Defense Appellate Division 
have oo authority to do rrore than perfonn ministerial acts such as 
delivering the petition to the appropriate court. Rule 17 of the Court 
of Military Appeals Rules of practice and procedure nCM privides that the 
Judge Advocate General shall designate appellate military couhsel to 
represent the parties. 
11. Rule 27(a) (6) Court of Military Appeals Rules of Practice and 
Procedure. 
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III. Where to File 

'!he All Writs Act applies equally to the Courts of Military Review 
arrl the Court of Military Appeals, and a petition for extraordinary relief 
may therefore be filed at either level. Irrleed, there is no legal reason 
in nost cases Why petitions catl.d not be filed in OOth courts. ~ver, 
the Court of Military Appeals' Rules of Practice arrl Procedure provides 
for ar.peals fran actions on writs filed with the Courts of Military 
Review. 'lbe Court of Military Appeals has irrlicated that While writs 
may be filed with it in the first instance, the jtrlges have the discretion 
to rerrand the case to the appropriate Court of Military Review and wait 
to review the lower court's decision on a_E:Peal.12 

'Ille decision as to Which court should be petitioned is one that 
nust be based up:m the particular circumstances of each case. In prac
tice it appears that as rrany writs are filed with the Court of Military 
Appeals as are filed with the Courts of Military Review. Assumirg that 
OOth courts would rule the sane way on any given issue, it would appear 
to make little difference Where the petition for extraordinary relief is 
filed. But as a practical matter, When the writ is filed before the lower 
court the government has the right to a_E:Peal the decision.13 'lllerefore, 
\<here delay in the final disp:>sition of the writ would be contrary to 
the client's interests, filing with the Court of Military Appeals avoids 
the delay of a p:>ssible goverrrnent a_E:Peal. On the other hand, Where de
lay is rx:>t a factor that hanns the client, initial filing with the lower 
court allONS for review of the issue a second time by ai:peal should the 
petition be dismissed or denied. Also the proximi.ty of the Defense 
Appellate Division to the Arrrr:f Court alla.vs for local coonsel to nore 
easily appear on behalf of the petitioner should there be a need for argu
nent over a temporary restraining order or sane other i.rrrrediate action 
before that Court. 

12. United States v. Redding, 11 M.J. 100 (01A 1981}. 
13. Id. 
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N. Prerequisites to Filing 

'Ille nature of a petition for extraordinary relief requires that the 
circumstances in fact be extraordinary in order to justify ccurt interven
tion outside of the nonnal channels of appellate revie:.-l. In addition the 
ranedy sought must be to correct an injury that the petitioner is actually 
suffering or will certainly suffer if relief is rt)t granted. When these 
two prerequisites are not met, the Court will dismiss the petition with 
no indication of its opinion on the legal issue raised. 

In McPhail v. United Statesl4 the Court noted that the petitioner 
had initially sought a writ of prohibition to prevent the convening au
thority fran considering \'whether to accept or reject the military jooge's 
decision to dismiss charges for lack of jurisdiction. Although the Court 
ultirrately held, on a subsequent writ, that the convening authority oould 
not direct the military judge to change his ruling on a matter of law, 
the Court dismissed the initial petition because the convening authority 
had not yet made a decision and could have decided to accept the military 
judge's ruling. Likewise in Rodriguez v. Brown, 15 the Court denied the 
petition for extraordinary relief with leave to renew it "if an inadequate 
rE!nerly is provided \'where witnesses in fact decline to testify." 

'Ihis rule that the injury canplained of nn.ist be real also applies to 
tlnse cases in \'.hi.ch the action challenged has taken place but the injury 
is only speculative. 'Ihus, in Powis v. Coakleyl6 the Court denied a 
petition for extraordinary relief \'which alleged that the excessive delay 
in p::>st-trial revie:.-l and action merited a dismissal of the charge because 
the petitioner had lost his right for early parole. '!he Court ruled 
that the question of parole was too speculative to merit extraordinary 
relief. In addition, courts will not discuss applicable law in cases 
Where the factual questions still have to be litigated.17 Petitions 

14. 1 M.J. 457 (CMA 1976). 
15. 14 M.J. 104 (CMA 1982) (swnary disp::>sition). 
16. 10 M.J. 649 (NCMR 1980). 
17. Rile 27(a) (4) of the Court of Military Appeals Rules of Practice and 
Procedure nCM provides that the court may app::>int a special master "to 
rrake further investigation, to take evidence, and to make such recamend 
ation to the Court as are deerred appropriate. 11 caution dictates that 
this rule should not be relied up::>n Where local opportunities to resolve 
factual issues are available. 
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for extraordinary writs have often been denied with leave to raise the 
issue after the notion for appropriate relief has been litigated before 
the military judge.18 

Where the action challenged and injury alleged gro.vs out of matters 
integral to a court-rra.rtial, there appears to be no r~rement to exhaust 
purely administrative re:nedies. In Ward v. Carey,19 the Cburt reversed 
the Navy Court of Military Review's dismissal of a petition challenging 
the legality of vacation proceedings. 'llie Navy Court had ruled that 
exhaustion of administrative re:nedies was required. 'Ihe Court of 
Military Appeals i:ointed out that the vacation proceedings were an 
integral part of a court-rrartial sentence and ordered the Navy Court to 
exercise its extraordinary writ jurisdiction. 

The use of a special writ is rot a substitute for appellate remedies 
and petitioner must therefore be able to dem::nstrate why adequate relief 
canoot or could not have been granted through the regular appellate pro
cess. In United States v. Sylva,20 the Anf!Y Court refused to entertain a 
petition for writ of error coram nobis alleging lack of jurisdiction 
based on a void enlistnent contract. '!he Court rejected the petitioner's 
assertions of fact fanning the basis of his jurisdictional argument as 
l.ll1V.Qrthy of belief. '!he Court also rejected argurrents that the peti
tioner should have been given the cpi:ortunity to establish an evidentiary 
basis for his asseRI'I/ns, noting, inter alia, that the petitioner had 
been on notice of the i:ossible defect in enlistment before his trial and 
original appeal and did not attarpt to litigate the issue v.hen he had 
the opportunity. A similar result was later reached by the Cburt of 
Military Appeals in Krause v. United States.21 

'!hat there is no basis in law for filing a petition on behalf of a 
class of petitioners was suggested in In Re Tarmins.22 In that case 
pretrial confinanent was being challenged by a class of petitioners. 
HoNever, the Court did not reject the petition for marrlamus in that case 

18. ~ Moyer v. Fawcett, 10 M.J. 838 (NCMR 1981) (facts fonning the 
basis of relief in dispute): Richards v. Deuterrran, 13 M.J. 990 (NCMR 
1982) (Article 39a session ordered to allCM the military judge to rule 
on the issue) • 
19. 14 M.J. 104 (Cl1A 1982) (surmary disi:osition). 
20. 5 M.J. 753 (ACMR 1978). 
21. 7 M.J. 427 (Cl1A 1979). 
22. 1 M.J. 33 (Cl1A 1979). 

86 


http:Tarmins.22
http:States.21
http:judge.18


solely because it was on behalf of a class. Rather, the Court pointed 
out that the petition did not establish the jurisdictional basis for 
each petitioner in the class nor did it allege that the respondent 
military judge \o.e.S the judge responsible for reviewing the pre-trial 
ccnfinanent of each petitioner in the class. 'Ihe decision in Tamri.ns 
therefore does oot negate the possibility of filing a petition on behalf 
of rrore than one petitioner if the necessary prerequisites are established 
for each individual petitioner. 

In sane cases the rrost notable prerequisite will be evidence that 
the petitioner does in fact want to have the petition filed and that 
the cam.sel do in fact represent the petitioner. In United States v. 
Foxworth23 a petition for writ of error coram nobis \o.e.s denied 'I.here 
Foxv.orth' s conviction v.e.s final, he had declined to petition the Court of 
Military Appeals for review under Article 67, and he was not shown to have 
joined in the petition for extraordinary relief. 'Ihe Court pointed CA.lt 
that 'I.hen the purpose of appellate CCA.lnsel's initial app:>intment lapsed 
so did the attorney-client relationship. Ibwever a different panel of 
the same Court disagreed with that result in United States v. Montcalm.24 

V. Jurisdiction to Grant Extraordinary Relief 

Article 66 (b) , u:MJ, gives the Courts of Military Review jurisdiction 
to review cases 

••• in 't.hich the sentence as approved, effects a 
general or flag officer or extends to death, dis
missal of a carmissioned officer, cadet, or midship
man, disoooorable or bad-conduct discharrge, or 
confinement at hard labor for one year or rrore. 

Article 67, u:MJ, effectively limits the appellate jurisdiction of the 
Court of Military Appeals to those cases reviewed by a Court of Military 
Review. If a case does oot rreet the jurisdictional criteria of Article 
66, the case is only reviewable under the provisions of Article 68, u:MJ. 
'Ihe authority of the military appellate courts to issue a writ is tied to 
the statutory structure described al::xJve. This is because the All Writs 
Act only aut.lnrizes writs to issue "in aid of jurisdiction and agreeable 
to the usages and principles of law." 

23. 2 M.J. 508 (ACMR 1976). 
24. 2 M.J. 787 (ACMR 1976). 
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'!he military afPellate cants have not issued a definitive opl.nl.on 
on the extent of their jurisdiction to act pursuant to the All Writs Act. 
In practice it afPears that if a case has been referred to a special 
oourt-rcartial errpc7Wered to adjudge a punitive discharge or to a general 
ccurt martial, then the military appellate courts will have jurisdiction 
to intervene tml.ess or until a sentence is adjudged that does oot meet 
the criteria of Article 66. 'lbe current status of the case law appears to 
suggest the oonclusion that the military appellate courts do rot have 
jurisdiction to act in any other case unless the respondent has been shown 
to have acted in a nanner or made a ruling that exceeds his authority or 
jurisdiction. 'lbere is also dicta irdicating that the coort.s retain 
jurisdicticn to intervene in a case where the adjudged sentence meets 
the criteria of Article 66 rut the Convening Authority has converted the 
senterce, urrler paragraph 88 and 127, Manual for Courts-Martial, United 
1969, (Revised edition), [hereinafter cited as ~' 1969], to a form oot 
encarpassed by Article 66. For instance when a bad conduct discharge is 
ccnverted to confinement of less than one year or the jurisdictional li 
mits of the court. 

In any case arising out of the Unifonn Code Where the resporrlent's 
jurisdiction or authority to act is being challenged, regardless of the 
jurisdictional limits of Article 66, it should be the position of the 
military defense bar that the appellate courts have jurisdiction to issue 
writs. Although a definitive resolution of this important question has 
rot been renderetl by '!he Court of Military Appeals, the following analysis 
explains and supports this assertion of jurisdiction. 

'lbe Court of Military Appeals has asserted that: 

[T]his Court is the suprane COJrt of the military 
jlrlicial system. to deny that it has authority to 
relieve a person subject to the Uniform Code of the 
burdens of a judgroont by an inferior oourt that has 
acted contrary to constitutional cxmnand and decisions 
of this Court is to destroy the "integrated" nature 
of the military cant system and to defeat the high 
purpose Congress intended this Court to serve. • • • 
[W]e are convinced that our authority to issue a writ 
in "aid" of our jurisdiction is not limited to the 
a,t:pellate jurisdiction defined in Article 67. 
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* * * 
[A]s to matters reasonably carprehended within the 
provisions of the Unifonn Code of Military Justice, 
-we have jurisdicticn to require coopliance with 
applicable law fran all courts and persons perport
ing to act under its authority. 25 

N:>twithstanding the fact that no bad-conduct discharge had been adjudged 
by the special court-martial in M::::Phail, the military judge' s special 
findings had established that the offenses of Which the petiticner was 
ccnvicted ca.ild not have been ccnstitutionally tried by coort.-martial. 
'!he Court ruled that the ccnviction was void and that the petiticner was 
entitled to relief under the All Writs Act. 

'!he above qooted asserticn of a supervi&>:ry authority exceeding the 
sccpe of its appellate jurisdiction was not universally accepted as a 
proper assertion of the jurisdiction of military appellate courts under 
the All Writs Act. In Barnett v. Persons,26 the Arrrr:f Court of Military 
Review questioned the Court of Military Appeals' assertion of supervisory 
authority in McPhail and stated that it did not understand sudl poNer to 
vest in the Courts of Military Review. '!he Arrrr:f Court therefore dismissed 
a petiticn for a writ of mandam.is because the petitioner had been convic
ted at a special court-martial not ercp::Mered to adjudge a bad-conduct 
discharge. '!he Court stated that the sole review authorized in cases 
not nonnally reviewable under Article 66 was by application for relief 
to '!he Judge Advocate General under Article 69. '!he Court rea&>ned that 
if Corqress had intended the o:x.irt to p::>ssess the p:iwer asserted in 
McPhail, it \\10uld have so indicated When it wrote the 1969 anerrlrrents to 
the tx:MJ. 

'!his rationa1e was reaffinned by the Arrrr:f Court in United States v. 
Williarrs.27 'lhe Court had reviewed the petitioner's conviction at a 
special court-martial authorized to adjudge a bad-conduct discharge and 
rercanded the case for rehearing on sentence or reassessment of the sen
tence by the convening authority. 'lhe convening authority reassessed 
the sentence and, inter alia, changed the adjudged bad-conduct discharge 
to three m:nths confIDernent. The petitioner sought extraordinary relief 
by a notion for reconsideration Which the Court dismissed for lack of 
jurisdiction. '!he Court ruled that the case was no longer reviewable 
under Article 66 because the sentence as approved no longer included a 

25. M:::Phail v. United States, 1 M.J. 457, 462-463 (a-1A 1976). This 
language has mt been used in Rule 5 of the Court of Milita:ry Appeals 
~les of Practice and Procedure. 
26. 4 M.J. 934 (ACNR 1978). 
27. 5 M.J. 779 (ACMR 1978). 
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punitive discharge. The Court relied on Robison v. Abbott,28 for its 
ruling that the bad-conduct discharge was no longer inherent in the sen
tence and that no jurisdiction to ccnsider the writ re:rained. The Court 
distinguished Jones v. Ignatius,29 Where the total confinement existing 
after the convening aut.h::>rity converted the bad-ccnduct ..discharge to 
additional confinement had excea:la:l the length of confinement the trial 
coort could have legally adjudged.30 

The Navy Court of Military Review in ~ers v. George 31 continued 
to recognize that the supervisory jurisdiction asserta:l in McPhail ap
plia:l to the Court of Military Appeals as the highest civilian court rut 
agreed with the Anny Court that such p:JWer did not vest in the Courts of 
Military Revi~. 

The Air Force Court of Military Review, in its opinion in United 
States v. Dettinger, 32 rec~zed the validity of the higher Court1s 
broad jurisdiction as a supervisory authority as claimed in McPhail, 
an:1 also asserted that: 

As the highest Air Force Court, through our reviews 
we exercise supervisory authority over the actions 
of Air Force trial jtrlges, and Where as here, an 
injustice has been dcne, we have the inherent p:JWer 
to correct it.33 

On appeal fran that Court's decision the Court of Military Appeals reversed 
the case on its rrerits but agreed that the Air Force Court of Military 
Review did have supervisory aut.h::>rity "over the actions of trial jtrlges 
in cases that may potentially reach the appellate court. 11 34 

'Ihe Arrrry Court IS analysis Of the role Of Artiqle 69 as limiting the 
aut.h::>rity of military appellate coorts to review cases through grants of 
extraordinary relief fourrl sore supp:>rt in the opinion of one judge on 

28. 	 23 US<MA 219, 49 Cl'1R 8 (1974). 
29. 	 18 US01A 7, 39 0'1R (1968). 
30. 	 'Ihe Anny Court also applied this rationale to a general coort

martial Where no discharge or confinement in excess of one year 
had been adjtrlged. 'Ihe Court ruled it had no jurisdiction to review 
a case after '!he Judge Advocate General had perfonred his review 
under Article 69 and found the findings and sentence SupfOrta:l by 
law. Littleton v. Perscns, 7 M.J. 582 (A0'1R 1979). 

31. 	 6 M.J. 558 (NCMR 1978). 
32. 	 6 M.J. 505 (AFCMR 1978). 
33. Id. at 511. 

34• ..,-M.J. 216, 220 (CMA 1979). 
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the Court of Military ~peals. In Stewart v. Stevens,35 the Court 
dismissed a petition for extraordinary relief without opinion, hONever, 
Judge Ccok wrote in a special concurrence that he believed that his 
assertion of supervisory authority had been too broad in McPhail: 

[C]onceding this Court's general authority to grant 
relief to a person aggrieved by official action 
purp::>rting to be pursuant to, but in fact void umer, 
the Unifonn Code in proceedings other than those 
provided by Article 67, by explicitly investing the 
Judge Advocates General with corrective authority 
for the instances set out in Article 69, Congress 
effectively withdrew such authority fran this 
Court.36 

Judge Ccok appears to have suggested that the Article 69 remedies apply 
to any case tha.t is not encarpassed by Article 66, to include the imfosi
tion of punishment under Article 15, l.011. His discussion of the limits 
on the Court's powers ha.s rot been subsequently construed as limiting the 
Court's supervisory jurisdiction to the extent of abrogating the decision 
in McPhail. Nevertheless, the results in Barnett v. Persons and Stewart 
v. Stevens are often cited by goverrment ccunsel as limiting the juris
diction of the military appellate courts to those cases encanpassed by 
Articles 66 and 67, tx::MJ. 

'Ihe question of Whether the appellant ca.uts can intervene in cases 
that would rot otherwise be reviewed under Article 66' gas reopened in 
Bernard v. Ccmnander.37 In Bernard the petitioner challenged the conven
ing authority's actions Where an adjudged bad-conduct discharge [herein
after BCD] had been converted to forfeitures and reduction in pay grade. 
'Ihe petitioner asserted that he was entitled to the benefit of his pretrial 
agreerrent umer Which any adjudged discharge or reduction. 'WOuld be sus
pended. 'Ihe Navy Court of Military Review stated that it had potential 
jurisdiction over the case because the BCD 'WOuld be reinstated if this 
action of the convening authority were illegal, and the reinstated BCD 
'WOUld bring the case back within the Court's Article 66 jurisdiction. The 
Court therefore addressed the merits of the petition and pointed out that 
the convening authority's action was in fact illegal. The Navy Court then 
denied the petition without prejudice to the right of the petitioner to 
raise the sane issue in a petition to The Judge Advocate General pursuant 
to his Article 69 remedies. '!his ruling \#.Ould appear to be consistent 
with the rationale in Barnett v. Persons and Stewart v. Stevens. But 

35. 5 M.J. 220 (CMA 1978) (petition for extraordinary relief dismissed). 
36. 5 M.J. 221 (Ccok, J., concurring) (footn:>te ani.tted). 
37. 9. M.J. 820 (~ 1900). 
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instead of filing a petition under Article 69, the petitioner appealed the 
Navy Court ruling and the Court of Military Appeals reversed and remanded 
for Article 66 review, citing Jones v. Ignatius.38 On remand the Navy 
Court construed the cite to Jones as a ruling that the convening autho
rity' s action converting the BCD v.as a nullity. 'Ihe Court therefore rein
stated the suspended BCD, as v.as ccntemplated by the original pretrial 
agreerrent. 

While the Bernard writ was rraking its way through the ca.uts, the case 
of Soriano v. Hosken39 was decided. 'nlere the Court of Military Appeals 
agreed that it had jurisdiction to address a petition for extraordinary 
relief \'thich ccntested a military judge's ruling that a Philippine attorney 
could not represent his client before a special oourt-martial at Subic 
Bay, Repiblic of the Philippines. '!he Court denied the petition on its 
merits, however, in a ccncurring cpinion Olief Judge Everett p:>inted oot 
that the petition had raised the "real p:>ssibility" that the military judge 
may not have recognizai that he had discretion in the matter and had there
fOre improperly applied a ~ se rule for exclooing foreign counsel. Judge 
Everett therefore ccnsidered it appropriate for the Court to ccnsider the 
petition on its merits. 

Jooge Cook, although he dissented on the merits, nevertheless agreed 
that the Court had jurisdiction to rule on the petition. Citing both 
McPhail v. United States and Barnett v. Persons, he acknCMlegai that the 
"Court's authority to grant extraordinary relief is not limitless. • •• 
\'hatever the limitations, ho..,iever, extraordinary relief can be invoked 
to rectify a trial ruling that it is oot within the power of the jud3e 
or the ca.ut-rcartial. ,,40 He went on to define the issue as a question 
of \'thether the military judge had the power to disqualify the Philippine 
attorney fran representing the accusai at court-martial: 

If the jooge lacks that power, his exclusion of 
counsel was not merely a mistake in joogrrent, but a 
void 	act. Review of such a ruling is a prcper sub
ject 	of an application for extraordinary relief.41 

38. 	 11 M.J. 143 (a.1A 1981) (surmary disp:>sition). Although the Court 
did not require the petitioner to seek an Article 69 renedy, in 
Baldwin v. Fountain, 11 M.J. 340 (Cl-1A 1981) the Court dismissed a 
petition as noot \'there TJAG had already granted the request for re
lief pursuant to Article 69. '!he difference bebtleen the two cases 
may be explained by the difference between the void act in Bernard 
and the merely incorrect ruling in Baldwin. 

39. 	 9 M.J. 221 (a.1A 1980). 
40. 	 9 M.J. at 224. 
41. 	 9 M.J. at 226. 
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Soriano is significant in that no mention is made \'thether the special 
court-martial v.e.s authorized to adjtrlge a BCD. It is clear that the Court 
....ould have been in the exercise of its pJtential jurisdiction under Arti 
cle 67 if the petitioner v.e.s in fact facing the possibility of a punitive 
discharge.42 Although Judge Cook felt it necessary to give a careful ex
planation of the Court's jurisdiction, he did not include in his justifi 
cation the question of whether or not the case was pJtentially reviewable 
under Articles 66 or 67. 

If the court-rrartial in Soriano v.e.s one which would not have been 
subject to appellate review under Articles 66 or 67 it ....ould ai:pear that 
the Court of Military Appeals 1 dispJsition of the Soriano and Bernard 
cases' signals that the Court continues to recognize its superviso~ 
authority as asserted in McPhail. Indeed, in United States v. Redding, 4 
Judge Cook's lead opinion noted Soriano and McPhail as examples of cases 
where "persons have sought extraordinary relief fran oourt-rrartial actions 
at the trial level that are unreachable through the regular channels of 
review"44 [BLlfhasis supplied]. 

It is at best difficult, and maybe i.mp::>ssible, to reooncile the 
various staterrents by the military· appellate oourts regarding their 
power to grant extraordinary relief in cases not otherwise reviewable 
under Article 66. H<J\l.ever, the distinction bet-.....een those cases where a 
petitioner is limited to the remedies available under Article 69 and 
those cases where the appellate courts will step in and exercise their 
supervisory powers appears to lie in the nature of the action to be 
challenged. 

In deciding whether they have jurisdiction to grant relief on peti 
tions for extraordinary relief, the military appellate oourts have appar
ently recognized two classes of cases: toose cases: in which the respJndent 
made a ruling or took an action outside the soope of his authority, and 
those cases in which the challenged ruling was leg-ally questionable but 
within the respJrrlent' s authority. 'Ihe fonrer have been held subject to 
review under the Courts' supervisory powers~ the latter have been held 
reviewable only when they fit within the traditional lirnits on jurisdic
tion recognized in Barnett v. Persons and by Judge Cook in Stewart v. 
Stevens. 

42. See In re Tamnins, 1 M.J. 33 (CM\ 1975}. 
43. 11 M. J. 100 (per Cod<, J. , with one judge ooncurring in the result} • 
44. 11 M.J. at 103. 
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'!his distinction rrost explicitly arises in those cases where the 
governrrent is seeking to challenge via petition for extraordinary relief 
a militacy judge's pro-defense ruling. All of the rnilitacy courts have 
consistently recognized that in such cases petitions for extraordinary 
relief will not lie for any reversible error but may only be used to 
confine the trial court to the sPhere of its discretionary paver. 45 
As i:ointed oot 1:y the Air Fbrce Court in United States v. Pereira: 

In the exercise of our extraordinacy writ i;::owers we 
are oot at liberty to substitute our legal judgment 
for that of the trial j'lrlge, although we may do so 
in the nonnal course of appellate revieN.46 

If viev.ed. with the above distinction in mind, the rationales in United 
States v. Redding, Soriano v. Hoskens, Bernard v. Ccmnander, and McPhail 
v. Uru.ted States are all strikingly sl.Illl.lar: In each case the action 
challenged was alleged or held to be a legal nullity. 

In McPhail, the accused had been convicted of a charge over which 
the carrt-nartial did not have jurisdiction and the Court ruled the con
viction void. In Bernard the Navy Court urrlerstcx:xl the remand to exer
cise Article 66 review to mean that the convening authority's action in 
converting a bad-condl.X!t discharge to confinerrent was a nullity. In 
Soriano it was p:::>inted out that if the rnilitacy judge did not have the 
_power to exclu1e foreign cotm.sel, his actions w::>uld have been void and 
subject to camtennand tm.der the All Writs Act. 

It therefore appears that the rnilitacy appellate courts will issue 
writs in aid of their appellate jurisdiction in any otherwise appropriate 
case ultirrately reviewable tm.der Articles 66 and 67. Where the case would 
oot otherwise be reviewable tm.der Article 66 and the petitioner is chal
lenging the resi:orrlent' s application of the law, only the remedies under 
Article 69 appear to apply. Ho.vever, in any case Where the petitioner 
is "aggrieved by official action 47uri:orting to be pUrsua.nt to, but in 
fact void tm.der the Unifonn Code" the rnilitacy appellate courts have 
the p:JWer to issue writs in aid of their supervisocy resi:onsibility. 

45. 	 Dettinger v. United States 7 M.J. 216 (01A 1979}: United States v. 
Redding, 11 M.J. 100 (CMA 1981}: United States v. B::>gan, 13 M.J. 768 
(ACMR 1982}: United States v. Periera, 11 M.J. 632 (AFCMR 1982): 
United States v. StrON, 10 M.J. 647 (W1R 1980). 

46. 	 13 M.J. 632, 635 n.7 (AFCMR 1982). 
47. 	 Stewart v. Stevens, 5. M.J. 220, 221 (CMA 1978) (E!t'{)hasis added). 
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In addition to the above bases for jurisdiction, there is one other 
category of cases that may be reached under the All Writs Act: '!hose cases 
Where the action challenged has the effect of depriving the courts of the 
their statutory awllate jurisdiction. As J;Ointed out a.b<Ne, the case of 
Robison v. Abbott has been relied uJ:X>n for the rule that the military 
ar:pellate courts lose their juri&iiction to review a coort-rrartial \'hen 
a punitive discharge has been oonverted to oonfinerrent arrl no other ~uris
dictional prere'.illisites exist. In United States v. Bullington,4 the 
Court of Military Appeals questioned, in dicta, the validity of the con
clusion in Robiscn that the otherwise lawful conversion of a bad-oorrluct 
discharge to confinanent by a Convening Authority deprived the military 
courts of their jurisdiction to review a case: 

Perhaps Robison v. Abbott • • • deserves reexamination 
in light of the literal v.ording of Article 66, for if 
awroval of a punitive discharge provides the basis 
for conversion of the sentence, in a very real sense, 
the sentence should be vievved as extending to a bad
conduct discharge. Unlike the pcME?r to camute a sen
tence \'.hich is expressly conferred uJ:X>n the President 
arrl the Secretary, Urrler Secretary or the Assistant 
secretary of a military departrrent, see Article 
71, l.01.J, 10 u.s.c. § 871, a convening authority's 
p:JVVer to convert a sentence fran a punitive discharge 
to oonfinerrent has no express statutory basis. 
Assuming arguendo that, in the proper exercise of 
his Article 36, u:::MJ, 10 u.s.c. § 836, powers, the 
President has enabled convening authorities to can
mute sentences, 'We question Whether cornrutation can 
be used as a rreans to circumscribe appellate review 
that otherwise \.'.Quld take place under Articles 66 
and 67. 5"() 

M::>st recently the Court has issued a shc:M cause order in Ibbzynsk.i 
v. Green. 51 Tha.t case challenges the actions of a military judge arrl 
convening authority Where the goverrurent notion to with:lraw the charge 

48. 23 Cl1R 219, 49 Cl1R 8 (1974). 
49. 13 M.J. 184 (01A 1982). 
50. 13 M.J. at 187 n.4 (errg?hasis supplied). 
51. 14 M.J. 166 (01A 1982). If a petition for extraordinary relief is 
in correct fonn and states a basis for relief and jurisdiction, the oourt 
will order the resi:orrlent to "shc:M cause" Why the relief should not be 
granted. 'Ihis is the first favorable step in nost writ cases unless the 
relief is granted ~ parte. 
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fran a ba.d conduct discharge special C'Ollrt-rmrtial was granted after the 
defense had v.on a key suppression notion. This occurred alx>ard a Navy 
vessel and the convening aut.h:)rity proceeded to irrqx>se non-judicial pun
ishrrant for the sane offense. Under Article lS(a), u::MJ, personnel 
assigned to Navy vessels do not have the right to demand trial by ca.rrt 
rrartial v.hen offered non-judicial punishrrent. The petitioner has chal
lenged the mandatory imposition of punishment for an offense for which 
he could not have been convicted at a trial by court-rrartial. 'Ihe Court 
has not, as of this writing, issued an opinion in Dobzynski rut the is
suance of a shCf.N cause order in that case and the footn:>te in Bullington, 
qtnted above, provide a basis for jurisdiction that counsel should not 
ignore: 'lliat the Court's jurisdiction resides in the originally adjudged 
sentence, or level of court, and subsequent actions by the convening 
authority nay not defeat that jurisdiction. 

A proper explanation of the court's jurisdiction is a critical 
element of any petition for extraordinary relief because principles of 
judicial econany dictate that appellate courts will not intervene in a 
case unless they believe a clear rrandate exists to justify their action. 
A petition for extraordinary relief that fails to adequately establish 
its jurisdicticnal prerequisite will run a real risk that an error or 
abuse not otherwise reviewable in the a.i;:pellate process will never be 
corrected. 

· VI. Ccnclusion 

A petition for extraordinary relief can be an irrqx>rtant tool v.hich 
a defense counsel can use to supplanent the rrore camon procedures avail 
able to represent a client before the military justice systan. In sore 
cases it may be the only adequate means available to obtain review of an 
action v.hich a defense counsel believes to be contrary to law. Withoot 
sane farniliarity with the basis and extent of the military a.i;:pellate 
courts' pc:JV.er to grant extraordinary relief, counsel nay overlex:>k a 
rrajor vehicle to ensure favorable results for their clients. 
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APPENDIX 

FORMS FOR PEI'ITIONS FOR EXTRAORDINARY 
RELIEF AND SUPFORI'ING BRIEF 

IN THE UNITED S'm.TES 
COORT OF MILITARY APPEALS/COURI' OF MILITARY REVI:El'l 

) PEI'ITION FOR E>cr'AAOR
) DINARY RELIEF IN THE 

Petiticner ) NATURE OF 
) (Type of writ sought) 

v. 	 ) 

Respondents ) 


) Miscellaneais IX:x::ket No. 
(Military Judge, Convening ) [For Court use only] 
Aut.OOrity, C.cnfinernent ) 
Camander etc. ) arrl 'lhe ) 
United States of Arrerica ) 

Preamble 

'!he petitioner hereby prays for an order directil'r:l the re
sp::>rrlent to: 

[Specify in this preamble a very brief indication of the na
ture of the relief sought sufficient to alert the Court to the 
problan] 

I 

History of the Case 

II 

Staterrent of Facts 

III 

Staterrent of Issue 

[:CO rot include citations of authority or discussion of prin
ciples. Set forth ro nore than the full qustion of law involved.] 
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The Relief Sought 

[State with particularity the relief \\hich the petitioner seeks 
to have the Court order.] 

v 

Reasons for Granting the Writ 


VI 


Juridictional Statenent 


PEI'ITIOOER 

ATI'ORNEY 


ADDRESS & FHJNE 
NtMBER 

CERI'IFICATE OF SERVICE 

I certify that a copy of the for~oing was mailed or delivered 
to the Court arrl to the resfX>ndent on 

~~~~~~~~~ 

(Date) 

ADDRESS & FHONE 
NlMBER 
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IN THE UNITED STATFS 

COURI' OF MILI'mRY APPEALS/COURI' OF MILITARY REVIEl'l 


, Petitioner 	 ) BRIEF IN SUPPORI' OF PETITION 
--~~~~~~~ 

) FOR EXTRAORDINARY RELIEF 
v. 	 ) 

) Miscellaneous D::x::ket No. 
) 

Index of Brief 

Table of cases, Statutes, and other Authorities 

Statement of the Case 

[Set forth a concise chronology including the results of any 

hearing, action by the convening authority, supervisory authority 

(if any), or the Court of Military Review as well as any other 

pertinent information regarding the proceedings. '!his will repeat 

the history of the case in the petition.] 


Statement of Facts 

[Set forth a oonsise staterrent of the facts of the case material 

to the issue or issues presented. D:::> not incltrle verbatim p::>r

tions of the record or other matters of an evidentiary nature but 

use record and exhibit references. A mare recital of uncontroverted 

matters for the sake of repetition is not desired. This will repeat 

the statement of facts in the petition.] 


Issues Presented 

[Set forth each question presented in the Petition for Extraordinary 
Relief. Issues will be set forth in upper case type, and eadl will be 
followed by separate arguments pertaining to that issue. 'lhis will 
repeat the staterrent of the issue in the petition. If deemed necessary 
an issue addressing juriroiction may be included.] 

Argunent 

[Dis::uss briefly the .rx>int of law presented, citing and quoting such 
authorities as are deerred pertinent.] 
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Conclusion 

[State briefly the extraordinary relief sought. No prrticular 
fonn of language is requirerl, so lon:J as the brief cooclt:rles with 
a clear prayer for specific Couct action.] 

['Ihe appendix, if requirerl by court rules or otherwise deared 
awropriate by CCl.lllSel I will be Separately baJrrl and will be filerl 
with the brief. The petiticner shall prepare and file an appendix 
ccntaining any Court of Military Review decision and relevant p:>r
tions of the record of trial or exhibits therein necessary to dispose 
of issues presented.] 

[If resolution of the issue or issues presented requires the study 
or application of a rule, regulation or unpublisherl opinion (other 
than that of the Court of Military Review in the case in 'I.hi.ch the 
brief is suhnitted) or relevant parts thereof, such itans will be 
reproduced in an ai:pmdix to the brief.] 

(Attorney) 

(Address & Ph:ne) 

CERTIFICA'IE OF SERVICE 

I certify that a copy of the for03oing was mailed or delivered 
to the Court and to opp:>sing camsel (resp:>rrlent) on • 

----c~-t-e) 

(AttomeyT 

(Address) 
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EYEWITNESS IDENI'IFICA'IDN 
by Robert G. Fierer* 

I. ·Introduction 

Every lawyer in America Yiho has even m::xiest oontact with an active 
criminal practitioner has sane awareness of the unreliability of eyewit
ness identification. Therefore, the fundamentals of this paper lean 
heavily on others (with due credit). Then (in the spirit of adventure) 
it makes sare suggestions of exploratory paths to try Yihich, deperrling 
UfX>n jurisdiction and judge, rray be useful (or create frustration, 
p:>tential oontarpt citations, and conterrplations of abarrloning the prac
tice altogether). The discussion begins with a camrent up:>n the unreli 
able nature of eyewitness testirrony, continues with the criminal process 
delineated by its o.vn peculiar progression and includes a practical 
bibliography. 

II. Unreliability of Eyewitness Testirrony 

The vagaries of eyewitness identification are well 
kno.vn: the annals of criminal law are rife with 
instances of mistaken identification. United States 

1v. Wade. 

After explicitly identifying the problans inherent in eyewitness 
identification testirrony and boldly grappling with solutions in the nOll 
not-so-farrous trilogy of Wade-Gilbert-Stovall,2 the Supre:ne Court ema.scu
lated toose solutions in Kirby v. Illinois, 3 and then decapitated them 

*Mr. Fierer, a practicing triaL attorney in AtLanta, Georgia has a B.S. 
from the University of Notre Dame and a J .D. from George Washington 
University. He is a member of the Board of Directors of the Federal 
Def ender Program and an Adjunct Professor in CriminaL TriaL practice at 
Emory University. His Lengthy List of pubLications incLudes this articLe, 
originaLLy prepared for the Third Annuai Institute on Defense of Criminal 
cases, GeorgetolJrz University Law Center Continuing LegaL Education Divi
sion. ALthough the articLe incLudes references to procedure and practice 
intended for civiUan practice, and aUhough we do not recorrunend aU 
suggested practices, the editors are confident that miUtary readers 
wiLL find the articLe usefuL and interesting. 

1. 338 U.S. 218, 228 (1967). 

2. United States v. Wade, id. i Gilbert v. California, 388 U.S. 263 
(1967): Stovall v. Denno, 388U.s. 293 (1967). 

3. 406 u.s. 682 (1972). 
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in ruling "that reliability is the linchpin in determining the admissi
bility of identification testinony... 4 'Ihus, the due process evaluation 
of the identification procedures used by the police rroved fran the sug
gestiveness (and reasons therefore) of· the identification procedure to 
"Whether unJ.er the 'totality of circumstances' the identification was 
reliable even though the confrontation procedure [may have been] sugge
stive ... 5 Arrong the critical factors to be included in the evaluation, 
as spelled out by the Court, are the opportunity of the witness to view 
the criminal at the time of the crime, the witness' degree of attention, 
the accuracy of the witness' prior description of the criminal, the 
level of certainty denonstrated by the witnesses at the confrontation 
arrl the length of ti.Ire between the crime and the confrontation. 

If reliability is the linchpin, haw may the lav.yer denonstrate a 
lack of reliability to the trier of fact? cases are legion Where mis
taken identification has caused the conviction and pmishment of an 
innocent man. Recall the gentleman bank-rollier case. M:>st recently, in 
Chio, it was discovered that an innocent man served rrore than five years 
for nultiple rapes that he steadfastly denied and, in fact, did mt 
caranit. He was convicted by the testirrony of four eyewitnesses, sane of 
Whan "Were "absolutely certain" tha,t he was the man. The Pennsylvania 
priest robbery case is another notable example. 

As the lav.yer seeks to irrpress upon the Court the irrportance of this 
issue and the sincerity of his purpose in seeking to denonstrate the 
inherent unreliability in eyewitness testinony, it is very helpful to be 
able to call up specific examples of such miscarriages of justice. '!here 
are many fine sources in Which such examples are cited. Every notion 
sh:>uld have a visual exhibit of injustice. 

Additionally, it is essential fro:n the very beginning that camsel 
understand the processes of observation and recall and the factors Which 
contribute to the unreliability phenanenon. 'Ihese factors include those 
set out in Neil v. Biggers, 7 and further include the· suggestiveness of any 

4. M:l.nson v. Brathwaite, 432 U.S. 98, 114 (1977). 

5. Neil v. Biggers, 409 u.s. 188, 199 (1972). 

6. See United States v. Wade, 388 U.S. 218; Bibliography, Section v, 
infra:

7. 409 u.s. 188. 
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pretrial identification procedure. Psychological studies have sho.vn that 
additional factors, such as stress, bias, and racial characteristics, to 
name but a f(?W, na.y also contribute to the unreliability of an identifica
tion. Elizabeth Loftus' l:x:x:ik Ey~tness Testinony8 is an excellent 
source lJook fran v.hich to learn of these factors and phenanena. 

There is no magic here, merely suggestions on presenting evidence · 
and arguroont pertaining to the unreliability of eyewitness testirrony 
throughout pretrial proceedings and trial. Obviously, the feasibility 
of na.ny of these suggestions depends on the scope of voir dire, cross
examination and suhnission of evidence all~ by the particular judge 
trying the case. 'Ihus, na.ny of the suggestions are also intended to 
educate the jlrlge so that he might be inclined to exercise his discretion 
in broader strokes, vis-a-vis this issue. It is hoped that these sugges
tions prove useful and, rrore importantly, lead practitioners to their 
ONn ideas and vehicles in resfX)nse to the peculiar facts of their cases. 

III. 'Ihe Process 

A. Preliminary or Carmi t.Irent Stage 

'!here is only one rule: Nail dCMn the circumstances of the crilne/ 
O}?!X)rtunity to observe ar:d the circumstances of ~ identification 
procedure! 

'As an example, in a case v.here the writer was counsel, the prelimi
nary heari~ revealed anong other things: 

A police officer had been charged with rape while he was on duty and 
in uni fonn in the rear seat of his marked car. The defense was, that if 
a ra:pe occurrel at all this officer did not do it. 

'Ihe alleged victim had been sho.vn pictures of the police officer (in 
unifonn) on duty that night in that zone. 'Ihe important factors were: 
1. She had been told that these were the officers on duty that night in 
t.'1-ie zone. (Therefore any pick was "safe" for a lying or mistaken witness). 
2. She had been asked to rrar'k her initials on the back of the picture she 
ch::>se before her boyfriend/corroborating witness vi~ the . same spread 
(thus he had an cpfX)rtunity to see the initials and be influenced). The 
type of questions to be asked in this example are included in the cross
exarnination section infra. 

a.-rHa.rvarauiiIVersity Press, 1979). 
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B. Pretrial MX.ions 

The first opportl.ll1ity to litigate the l.ll1reliability issue is at the 
pretrial notion stage. There are as rrany pretrial rroticns as there are 
potential fact situations. HCMever, a few are listed belCM which touch 
upon the different problem areas and have served this author rrodestly 
well in the past. 

Under c~in circumstances, ccunsel rray wish to challenge the 
identification by requesting the line-up him.self. '!his often is dcne 
prior to a preliminary hearing, by notion, particularly When there is a 
decent chance that the case will be dismissed at the hearing. There are 
great risks in doing this, of coorse, including reinforcing the witness' 
feeling of certainty prior to· testifying at the preliminary hearing and 
providing another piece of out-of-coort identification evidence. Under 
the right circumstances and with the right result, it can be the quickest 
way to get a case di~ssed. 

Should a case contain even the hint of an eyewitness identification 
issue, then a discovery request pertaining to those issues and the facts 
surroonding them should be filed. M:>st prosecutors usually interpret any 
"favorable evidence" very narrCMly, so requests regarding identification 
need to be made specifically. Fbr example, · 

Afl.y and all evidence involving a line-up held at the 
City of Atlanta Police Headquarters on or about June 
23, 1982, including but not limited to the names, 
addresses and telephone numbers of all of those par
ticipating in the line-up, and those viewing said 
line-up: photographs taken of said line-up: and, any 
rotes, records or maroranda regarding any statements 
or conversations between viewers of the line-up and 
any law enforcernent officers. 

It is da.ibtful that a broad discovery request "pursuant to Brady9 and 
its progeny" \\Ould ferret out fran the files of the prosecutor any equi
vocation on the part of any eyewitness or suggestibility of the proce
dures. 'lhus, this kind of request, as is the case with all discovery 
requests, needs to be as specific as possible. 

9. Brady v. Maryland, 373 U.S. 83 (1963). 
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If not so slirgestive as to be suppressible, the ID process is argu
ably Brady/Gilesl rra.terial Which will bear on confrontation and impeach
rrent. Pretrial non-disclosure creates the potential of sound mistrial 
argurrents. At a minimun a short investigatory continua.nee might be 
aJ?Propriate. .Additionally, a rrotion to canpel psychological testing of 
an alleged eyewitness might be considered. It is very unlikely that 
courts will grant this rrotion in nost cases. But \\here sanething can 
be alleged v.hich indicates that this particular witness has certain 
psychological disabilities--i.e. alcoholism, lCM I.Q.-and these disabil 
ities can be related to a lack of ability to perceive, retain, and re
trieve eyewitness information, then there is a very real possibility 
that testing will be ordered. Such a rrotion also serves the additional 
valuable purpose of educating the trial judge as to the merits of this 
particular issue of the case. Obviously, such a rrotion will only be 
entertained by the relatively sensitive judge. Every lawyer kn0"1S of 
certain judges \\ho \\Ould JX)t give this type of rrotion second thought 
prior to denying it. As this ra:iuest \\Ould be discretionary, it is 
tmlikely that the denial of it will create a good issue for ai:peal. 

Finally, despite the fact that the SUprane Court has cut out the 
heart of the Wade-Gilbert-Stovau11 traditional rrotions to suppress in
court and oot-of-court identification based up:m the suggestibility of 
pretrial confrontations and/or the denial of the right to camsel at 
confrontations, such rrotions should still be filed in every case \\here 
they awear to be the least bit meritorious. Not only are the rrotions 
often necessary to raise and preserve issues, but they provide an invalu
able discovery tool for the lawyer \\hose defense rests upon discrediting 
eyewitness identification. .Additionally, though courts rarely suppress 
in-court identification because of the ease of showing an independent 
source, to be· rid of out-of-court identification goes a long way in 
successfully raising the defense. 'Ihe SUprene Court has made clear that 
reliability, JX)t suggestibility, is the key to due process. Reliability 
is, of coorse, nonnally a factual question and, therefore, coorts will 
rarely throw out an identification as a matter of law. 

Again, the purpose of setting oot the above exarrples is not to 
provide an exclusive list of possible rrotions but to dem:::nstrate that 
\\hen the issue exists the pretrial rrotion stage of the proceedings can be 
of significant irnp:)rtance to the Whole case. It is at this stage of the 
case that the lawyer lays the foundation for his ra:iuest that the coort 
exercise its discretion and allCM him latittrle in his challeBJe of the 
eyewitness identification evidence at trial. 

10. Brady v. M:lryland, id.: Giles v. M:lryland, 386 u.s. 66 (1967). 

11. United States v. Wade, 338 u.s. 218 (1967): Gilbert v. California, 
388 U.S. 263 (1967): Stovall v. Denno, 388 U.S. 293 (1967). 
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c. Voir Dire 

The freedan to ask a broad range of voir dire questions depeoos upon 
the discretion of the trial judge. Assuning that the trial judge grants 
sane latitude, however, voir dire can becane an important part of the 
process vis-a-vis the eyewitness identification issue. Voir dire ques
tions should seek to discover any characteristics of a potential juror 
Which may affect your case, either positively or negatively, arrl educate 
potential jurors as to sane of the facts and issues with Which they will 
be confronted. Many questions care to mind in the eyewitness identifica
tion process. Fbr example, jurors can be asked if they have had any 
mistaken identification experience. 

Have any of you had the experience of seeing saneone 
you toought you knew or had rret, but later learned 
you mistook that person for saneone else? 

Ibes anyone on the panel think that all people have 
equal powers of observation and recall? 

Voir dire can also go a long way in laying the fourrlation for the 
introduction of expert psychological testirrony at trial. '!he primary 
reason such testinony has been exclu::led is that it allege1ly invades the 
province of the jurors \oho are allegedly fully capable of detennining 
witnesses' ability to_per:ceive arrl remariber. Thus, voir dire can be used 
to elicit the lack of knONledge and appreciation rrost people have for the 
psychol?<Jical factors that exist in eyewitness identification testirrony. 

Are any of you aware there are tests that shON that 
stress affects the reliability of eyewitness identi 
fication? 

Are any of you aware there are studies that de:ronstrate 
cross-race eyewitness identification i~ less reliable 
than identification by people of the same race? 

Properly phrased and fit within the factual framework of the specific 
case, these questions will' serve to derronstrate to the judge, and for the 
record, trat the general knONledge of perception arrl merrory is not great 
and, just as importantly, alert the p::>tential jurors of the key facts you 
will raise to challenge the eyewitness testinony. 

Alert prosecutors object to questions such as these. There will 
ordinarily be one cpportunity to educate in objection-response. Fbr 
example, on objection to the first question above in this section: 
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o..ir rx>sition, if it pleases the Court, is that if 
anyone raped the alleged victim, Officer Jones was 
not that person and she is mistaken. And, it is, 
we believe, proper to explore the jurors' experience 
on this roc>st critical issue, mistaken identification. 

This rejoinder should be made forceably and clearly in open court 
and not at the bench. 

You are making a record for the later admissibility of expert testi 
nony on the subject. If there is no response (no kno.vledge of tests 
arrl/or studies) by any or only a few jurors then the argument to admit 
is stronger. As the rationale of exclusion is an invasion of the province 
of the jury (it is also allegedly within their carm::>n experience), counsel 
may no.v counter with the canpelling argument that in point of fact, with 
this jury, it is not within their experience. 

You reme:nber Judge, no juror was familiar with the 
tests/studies: none knew of recall differential: 
none had ever had the experience of misidentifying 
a person they thought they knew. 

Additionally, if expert testinony will be offered, it is impJrtant 
to wake sure that your jurors appear to have sane faith in psychological 
theory and practice. A juror Who believes that psychological theory is 
merely mumro juml:x> will not be a :p3.rticularly good juror for the defense 
in an eye-witness case. 

D. Opening 

Fach lawyer utilizes his ONl'1 style of opening, but this writer 
believes in confronting issues only. 

An identification exists or we could all go hane at noon. Why not 
talk about it and juxtarx>se it to every knONI'l deficiency? Deficiencies 
range fran suggestibility to observability. An example: 

She says it Wd.S Officer Jones, but she did not kno.v 
his name Which was clearly on his unifonn name tag: 
the nurtiber of his badge, plainly visible on his chest 
and hat: or the nurtiber of his car Which is a foot and 
one-half tall and Which is on his car in three places! 

[These facts had been nailed dONI'l at the preliminary hearing]. 
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E. Cross-Examination 

If cross-examination was done properly at the preliminary hearing, 
the trial cross-examination will be substantially identical in substance 
rut refined in procedure. If not, it may well be a treacherous path. 

The point of it all is that oo human is amiscient. There are areas 
~ch will be fruitful. In one police officer exarrple, the collateral 
issues of badge, name tag, arrl car nurrber becarre irrportant. 

As examples: 

Isn't it true, the person you claim did this was 
in unifonn? 

Isn't it true you say it was an Atlanta police 
unifonn? 

Isn't it true they have badges? You don't 
rematber the nurril::>er? (Or you didn't observe 
the numl:er?) 

• • • there is a name tag? 

• observe the tag? 

'lhe hurran deficiency always exists saneWhere and if found is ex
ploitable. It may be clothing, lighting, distance, a mistake in original 
description, or it may be an integral or collateral lie. '!he places to 
firrl it are in preliminaries, in investigation (visits to the scene, 
interviews, infonnal discovery, formal discovery, arrl any other tool to 
uncover the error of the witness' perceptions) and maybe even at the 
ITOtions stage. 

F. :Expert Testi.rrony 

over the past ten years or so, a battle over the admissibility of 
expert psychological testi.rrony as it pertains to eye-witness testirrony 
has been fought. A few conclusions at this stage may be drawn. First of 
all, it is within the exercise of a trial court's discretion to admit 
such testirrony.12 '!here are very few reported cases on the subject 
and it ai;:pears that all of those hold that it was proper for the court 

12. United States v. Fosher, 590 F.2d 381 (1st Cir. 1979): United States 
v. Amaral, 488 F.2d 1148 (9th Cir. 1973): United States v. Thevis, 665 
F.2d 616 (5th Cir. 1983). 
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to exclude such expert testirrony. 'Ihis is in large part due to the fact 
that the only cases on this subject to be reported are those in Which 
the defendant a:H?ealed the unfavorable ruling of the trial court. If 
the trial court should rule favorably there is no issue for an appellate 
ccurt to hear. 

As stated before, the primary reason for the exclusion of such 
testirrony is that it invades the province of the jury. This canbined 
with "the aura of special reliability and trustv.urthiness" that jurors 
are alleged to give expert testirrony causes sane judges to find that it 
is more prejooicial than it is probative. '!bus, as pointed out earlier, 
it can be critical to lay the foundation for the need for such testim:ny 
at voir dire. Additionally, it should be pointed out to the coort that 
the expert will oot testify to the credibility or reliability of a parti 
cular witness' statement. Instead the testi.rrony will be directed to the 
general :merrory process (the acquisition phase, the retention fihase, and 
the retrieval Plla:se) and the significant psychological factors in the 
particular case.13 

Cbtaining an expert may be difficult. Ho.vever, inquiry into the 
psychology department at the closest local university is a great place to 
begin. If financial limitations becane pararrount in regard to expert 
testirrony, than a lawyer may wish to consider using a doctoral candidate 
in the area Whose qualifications may be saner.-hat less but nevertheless 
may still have sufficient expertise to testify in the area. 

G. Derronstrative Evidence 

The p:>ssibilities in this area are virtually infinite. It is most 
~rtant that such evidence recreate the scene at the time of the view 
as accurately as possible. Thus, if the prosecution's photographs shCM 
the scene of the crime during the daytime, oot only should they be ob
jected to as inaccurate representations but photographs taken in "avail 
able light" should be admitted by the defense to let the jurors see 
exactly how dark it was. Similarly, if lines of sight are a factor in a 
view then m::rlels ma.de to scale are very advantageous. After a foundation 
has been laid as to the exact lighting at the scene, lawyers have been 
known to have the courtroan lights dimned to derronstrate the difficulty 
in obtaining a view. Again, these are but a feM examples of What is 
p:>tentially an infinite p:>ol of p:>ssibilities. 

13. loftus, Elizabeth E., EyeMitness Testi.m?ny, Section V (Harvard Uni
versity Press, 1979) (an excellent source for What this expert testinony 
will be). 

109 




H. Closing Argt.Iment 

Bring it all together! There is a balancing of deficiencies versus 
the reliability of the ~dentification. If any particular weakness exists 
in the identification procedure itself or the seminal identification, 
the equilibrii.nn shifts to the defense. 

I. .Jury Instructions 

cautionary instructions as to eyewitness testirrony are within the 
broad discretion of the trial court. They are rarely, if ever, given 
without a request by the defendant. 1he standard rrodel for a cautionary 
instruction is found in United States v. Telfaire.14 

14. 469 F.2d 552, 558-59 (D.C. Cir. 1972). 

One of the rrost irrp::>rtant issues in this case is 
the identification of the accused as the perpetrator 
of the crirre. The government has the burden of 
proving identity beyond a reasonable doubt. It is 
not essential that the witness himself be free fran 
dcubt as to the correctness of his statement. Ibw
ever, you, the jury, must be satisfied beyond a 
reasonable doubt of the accuracy of the identifica
tioo of the accused before you nay convict him. 
If you are not convinced beyond a reasonable doubt 
that the accused was the person Who carmitted the 
crime, you must find the accused not guilty. 

Identification testirrony is an expression of belief 
or irrpression by the witness. Its value depends on 
the opportunity the witness had to observe the 
offender at the time of the offense and to make a 
reliable identification later. 

In appraising the identification testirrony of a 
witness, you should consider the follo.ving: 

(1) Are you convinced that the witness had the 
capacity and an adequate opportunity to observe 
the offender? 

(Continued) 
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Obviously, this rrodel instruction must be rrodified to make it appli 
cable to a particular case. M::>reover, if expert testirrony has been 
introduced, a special instruction to that must be re'.lllested. Finally, 
whether a particular judge will entertain such an instruction will depend 
in large p:trt upon how well he has been educated earlier. 

14. continued. 

Whether the witness had an adequate opportunity to 
observe the offender at the time of the offense will 
be affected by such matters as how long or short a 
time was available, how far or close the witness was, 
how goal were lighting conlitions, whether the wit
ness saw or knew the person in the past. 

[In general, a witness bases any identification 
he makes on his perception through use of his 
senses. usually the witness identifies an offender 
by the sense of sight - but this is not necessarily 
so, and he may use other senses.]* 

(2) Are you satisfied that the identification made 
by the witness subsequent to the offense was the pro
duct of his own recollection? You may take into 
account both the strength of the identification and 
the circumstnaces urrler which the identification 'Na.S 

made. 

If the identification by the witness may have been 
influenced by the circumstances urrler which the 
accused was presented to him for identification~ you 
should scrutinize the identification with great care. 
You may also consider the length of time that lapsed 
between the occurrence of the crime and the next 
opportunity of the witness to see the accused, as 
a factor bearing on the reliability of the identifi 
cation. 

*Sentence in brackets ([ ] ) to be used only if appropriate. Instructions 
may be inserted or m:::rlified as appropriate to the proof and contenticns. 

(Continued) 
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r:v. Conclusion 

A little luck, a little verve, an idea here, and an idea there is 
\\hat it takes to win. 

'llle autb:>r presupposes no nagic and presumes nothing, but hopes there 
is a new tb:>ught here or an old one revived that is useful to all, sane, 
or even one defense counsel. 

14. Continued 

[You may also take into account that an identifi 
cation rrade by picking the accused out of a group 
of similar individuals is generally rrore reliable 
than one Which results fran the presentation of 
the accused alone to the witness.] 

[ ( 3) You nay take into account any occasions in 
Which the witness failed to make an identification 
of the accused, or nade an identification that 'Was 
inconsistent with his identification at trial.] 

(4) Finally, you must consider the credibility of 
each identification witness in the same way as any 
other witness. Consider Whether he is truthful and 
Whether he had the capacity and cppJrtunity to make 
a reliable observation on the natter covered in his 
testirrony. 

I again anpha.size that the burden of proof on the 
prosecutor extends to every elerrent of the crine 
charged, and this specifically includes the burden 
of proving beyond a reasonable doubt the identity of 
the accused as the perpetrator of the crime with 
Which he stands charged. If after examining the 
testirrony, you have a reasonable doubt as to the 
accuracy of the identification, you must find the 
accused not guilty. 
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UR IMALYS Is: DF.FFmE APPRQ'\CHES 

I. INI'RODUCTION 

On 28 December 1981 the Deputy Secretary of Defense issued a rrerroran
dum to the military services armamcing a ne,., attack en drug and alcohol 
abuse by servicemenrers. One aspect of this ne,., effort envisiens a sweep
ing, rrandatory urinalysis program with the results being rrade available 
as evidence in cairt-na rtial proceedings. The Navy and Marine Corps 
irrplerrented the merrorandum alm:>st i.mrrediately and several court-rrartial 
proceedings in both services rave l::een initiated, al tlnugh nene rave 
resulted in findings to date. The Anny resp:nded rrore cautiously, with 
several interim changes to Army Regulation 600-85, Alcohol and Drug Al::use 
Preventien and Control Program. A final interim crange to this regula
ticn, which rutlines urinalysis ·procedures in detail, became effective rn 
11 February 1983 .1 

The legality of the urinalysis program nay be the single rrost cen
troversial issue "before the Court of Military Appeals this year. The 
Court recently ordered briefs and heard argurrent on an extraordinary writ 
in a Navy case en the issues of military jurisdicticn and the ccnstitu
ticnality of the nandatory seizure of l:ndily fluids.2 The crucial 
ccnstitutienal issues surro..mding urinalysis were presented in the last 
issue of The Advocate.3 This article will analyze sone of the legal 
issues ccnceming the admissibility of urinalysis evidence which nay be 
raised at trial. 

II. THE DEVELOPMENI' OF A URINZ\LYSIS TEST 

Since a significant avenue for ccntesting the evidence resulting from 
rrandatory urinalysis deals with the reliability of the testing procedures, 
a good working kno.\Tledge of the tenn.s carm:nly used when discussing 
urinalysis and sane tackgro..md en the procedures involved is essential. 

1. Interim Change No. I02, Army Regulaticn 600-85, Alcohol and Drug 
"A't:use Prevention and Control Program (11 February 1983) [hereinafter 
cited as AR 600-85] 

2. Murray v. Haldenan, USCM\. Misc. Dkt. No. 83-20/NA (20 Jan. 83). 

3. Maize!, Urinalysis: Sean:=h and Seizure Aspects, 14 The Advocate 
402 (1982). 
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Marijuana is derived fran the leaves am flONers of the cannabis 
sativa I~ plant. Its principal psychoactive ingredient is <lelta-9-tetra
hydrocannabinol ~hereinafter referrerl to as 'I'fr.]. The THC content of 
marijuana varies, hut ranges fran 0% to 5%. Hashish contains fran 5% to 
15% THC. 4 'l'K! is rapidly absorbed into the bcrly, \\here it is then metabo
lized. Man_y of the metabolities are excreted in the urine. The rrost 
camnn rnetabolite is 11-nor-delta-9-THC-9-carhoxylic acid. Metal:x:>lities 
can re detect.Erl in an irrlividual 's urine for up to ten days after he has 
str0ked rrarijuana.S 

The ability to <letect THC in urine is new to science. In 1969 one 
study was able to detect cannabis from the nouth and fingers of srrokers 
hut not fran their urine.6 In the early 1970's scientists tried unsuc
cessfully to develop a simple urinalysis test which could detect mari
juana.? FinallA, in the mid-1970's, several inmunoassay techniques 
were develope<'i. The immunoassay test involves the mixing of the specimm 
with another agent in a test tube. If THC rnetabolities are present a 
sp;?cific chemical reaction will occur. The result is then carpared 
against a reference solution. The manufacturers of EMIT and RIA, which 
are two types of inmunoassays, acknONledge that these tests have varying 
degrees of accuracy, as they ren.ct to rrany rnetal:x:>lities, including non
THC canpoun<ls, present in the urine. They suggest that their technique 

4. S'iVA Canpany, Urine C'..annabinoi<'i Assay, (A Prcrluct Brochure), at 
3 1982 [hereinafter cited as SYVl\]. May be ohtained by writing to SYVP.. at 
900 Arastradero Road, P.O. Box 10058, Palo Alto, C~ 94303. 
5. Irl. 

~. Stone arrl Stevens, The Detection of Cannabis Constituents in the 
Mouth and the Fingers of Strokers, Forsenic Science Society Journal 9, 31 
(1969) as r~rted in 22 Am. Jur. Proof of Facts, Identification of 
Substances Instrumental Anal sis § 5.5 (Supp. 1981) [hereinafter cite:l 
as 22 Am. Jur. Proof of Facts • 

7. Gra;s arrl Soares, Separate Radioirrrnune Measurements of Body Fluid, 
Delta-9-IBC and 11-Nor-9-Carboxy-Delta-9-THC, in Cannabinoid Assays in 
Hunans, 10-14 (NIDA Research Mono:Jraph No. 7, 1977). Copies of all NIDA 
Research Monographs discussed herein can be obtained by contacting the 
National Institute of Drug Abuse, 5600 Fishers Lane, Rockville, Marylarrl 
20857. 

8. Id. 
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only be used as a screeni~ device, and that an alternative method be 
used to confinn its results. 

Gas chranatography is a forensic technique that has been used for 
rmny years, althoogh not for detecting THC rretalx>lities in urine. 
Chranatography separates substances for further identification by, for 
exanple, mass spectranetry. It is a :rrore ccnplex techni~e than EMIT or 
RIA am can only be achieved in a laboratory setting. 0 By the late 
1970's the technique of gas chranatography/mass spectraretry [hereinafter 
referred to as GC/MS] was developed to test for the presence of drugs in 
biolcgical fluids. To date, GC/MS is considere:i the :rrost specific and 
sensitive test available to detect cannabinoid rretalx>lities in urine.11 

In response to the Deputy Secretary's merrorandum of 28 Decerril:Jer 1981, 
the Departlrent of Defense turne:i to its scientists at the Anred Forces 
Institute of Pathology. There, Ibctors John D. Whiting and William w. 
Mamers agree:i that GC/MS "has becare the instrurrent of choice for the 
detection of THC rretalx>lities in urine." [HONever,] "because of the high 
cost arrl the nee:i for specially traine:i operators, 1112 GC/MS was rejecte:i 
as a feasible test for the rnilitary and the researchers developed a new 

9. See SYVA supra note 4, at 23-25. See also, McBay, Duba.vski, arrl 
Finkle, Letter to the Editor, The Journal of the Arrerican Medical 
Ass:>ciation, 249 JAMA 881 (February 1983) [hereinafter cite:i as McBay, 
~ al. , Letter to JAMA]. 

10. 22 .Am. Jur. Proof of Facts, supra note 6, at § 7, contains a detailed 
explanation of the gas chraratography process, as do several treatises 
dealin;:r with the harrllinq of drug prosecutions. See also, Raezer, Prose
cution of Offenders Based on The Newl Develo Urine Test (Part 
1 , I Trial Counsel Forum No. 2, Trial Counsel Assistance Pr03ram, United 
States Anny Legal Services Agency ( Septerriber 1982) : Bernheim, Defense of 
Narcotic cases § 4.09 (1982). 

11. Jones, Hmnan Effects: An Overview, 54, 59 (NIDA Research Mon03raph 
No. 31, 1900) and Turner, Chemis and Metabolism In Mari 'uana Research 
Findings: 1980, 81, 89 (NIDA Research Mon03raph 31, 1980 • 

12~ Whiting and Manders, Confirmation of a Tetrah annabinol Metabolite 
in Urine Gas Chratat a , 6 Joornal of Analytical 'Ibxicology, January 
February 1982 hereinafter cited as Whiting am Manders]. 
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confinni.ng test: gas chranatography equi~ with a flarre ionization 
detector [hereinafter referred to as GC/FID].13 

According to Whiting am Manders the GC/FID procedure shoold be used 
to confinn the presence of TI£ metabolities only in those samples of urine 
producing a response greater than 20 ng/ml (nanograms per milliliter) by 
the screening tests, EMIT or RIA. Specimens initially producing less 
than 20 ng/ml shoold not be tested further .14 The accuracy of the GC/FID 
technique was reporte:Uy confirmed by testing the same samples with the 
GC/MS met.rod. Of 62 specimens tested, 21 were confirmed to have greater 
than 75 ng/ml of THC by GC/FID and 22 were confirmed by GC/MS. Whiting 
arrl Marrlers concluded that the tests s'l1c:M a "greater than 95% correla
tion.15 The RIA screening test with confinnation by GC/FID as developed 
by Whiting and Manders has been adopted for use by the Arrrry .16 

13. GC/FID is referred to as GLC in Interim Change I02, AR 600-85. 

14. Whiting am Manders, supra note 12, at 49. 

15. Id. at 51. 

16. Para. 3-17g (3), Interim Change I02, AR 600-85. See also, Para. 
3-15, AR 600-85. Standard operating procedures [hereinafter SOP] for the 
Anny's drug testing laboratories require specimens yielding positive 
results by RIA to be retested by RIA prior to testing by GLC. Revised 
Policies and Fonns for Biochemical Testing Pr ams, HQDA Letter 40-83-1 

18 February 1983 • The SOP also provides for re-test by the Anny lab at 
the ra:{uest of the servicerrerrber. The request must be in writing a:rrl 
signed by the servicerrernh:!r or his coonsel. The SOP will be supplemented 
by local SO'Ps, prepared by each drug testing laboratory. , According to 
the supervisor of the Fort Meade Laboratory, Anny laboratories (Fort 
Mecrle, Tripler, and Weisbaden} will be equipped with GC/MS for "quality 
control purposes." Althoogh not a p:lrt of 00.DA's SOP, his laboratory's 
SOP will prol::a.hly require confinnation of all specimens to be used in 
proceedings under the Unifonn Code of Military Justice [hereinafter cited 
as U01J] by both GC/FID arrl GC/MS. Telephone interview with CPI' Dennis 
Shingleton, Chief of Drug Urinalysis Test Center, Fort Meade, Maryland 
(24 January 1982}. If in fact the g:>vernrrent uses both procedures, 
reliability of both tests must be established. See discussion at III B., 
infra. ~-
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III. DF.FENSE APPROA<l!ES 'IO MANDATORY URINALYSIS EVIDENCE 

A. Jurisdiction 

Urinalysis test results may constitute evidence of drug use. These 
results cannot prove Where and when that alleged use occurred. The 
oorden is on ~ governrrent to prove t.hat the military has jurisdiction 
to prosecute the allegerl offense. 

In the larrlma.rl( case of o' Callahan v. Parker, 17 the Suprerre Court 
held that a court-martial lacl(ed jurisdiction over the subject matter of 
an offense charged against a service rnerriber unless that offense was 
"setvice connectei." In Relford v. Ccmnandant,lR the Court arrplified the 
O'C'.allahan <lecision by mlding that, in "an ad hoc approach to cases 
where trial by court-martial is challenged, ..1g-thecourts should deter
mine jurisdiction by consideration of certain specifically enurrerated 
criteria. 20 In Unite1 States v. Trottier, 21 the Court of Military 
Appeals held that the "slavish" application of the Relford criteria was 
unnecessary if a class of cases could be recognized in Which military 
juris<iiction exists. 22 The Court then created such a class, including 
within it "alrrost every involverrent of service personnel with the camnerce 
of drugs" arrl declare1 this class to be "service connectoo. 11 23 The Court 
did, ho,..rever, recognize an exception to the class: 

17. 395 u.s. 258 (1969). 

18. 401 u.s. 355 (1971). 

19. lei. at 3615. 

20. Id. at 365. 

21. 9 M.J. 337 (CMA 1980). 

22. Id. at 343-345. 

23. Id. at 350. The Court has further weakene1 the protections of the 
Relford decision by recently oolding that the criteria enurrerated in 
Relford "were not interrle<l to re exhaustive." Unite1 States v. Loc'kwoc:rl, 
15 M.J. 1, 4 (CW\ 1983). The Court suggested several new criteria for 
fin::UD;J seIVice connection, including the overbroad "nee1" to maintain 
the "reputation" arrl "rrorale" of the Armed Services. Id. at 10. 
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Only under unusual circumstances, then, can it 
be concluded that drug abuse hy a serviceperson 
would not have a major arrl direct untoward impact 
on the military. For instance, it WOJln not 
appear that use of marijuana hy a serviceperson 
on a lengthy perioo of leave away from the mili 
tary ccrcmmity wa.lld have such an effect on the 
military as to w::irrant the invocation of a claim 
of special military interest arrl significance 
adequate to support court-rrartial jurisdiction 
under O'Callahan••••24 

'rhe importance of this exception in dealincJ with marrlatcry urinalysis 
cases cannot be overerrphasized. Defense counsel sha.1ld argue that this 
exception is applicable in alrrost every drug use case Where the sole 
evinence against an accused is the result of a urinalysis test. 25 

While it is vital to show the court any favorable facts available, 
e.g., that yoor client was on leave just prior to the urinalysis or that 
his duty perfoITTB.nce has never appeared to be affected by drug use, 
remenber that the government has the burden to plead jurisdiction in the 
specification2° am to prove the existence of service connection. 27 

R. The Admissibility Of Novel Scientific Evidence 

The GC/FID technique is not only new, rut virtually untested. 
Defense lawyers can make a persuasive argurrent that the lab::>ratcry 
results proouced by GC/FID srould not 1::e adrnittoo into evidence l.::ecause 
neither the .rrethoo nor its results have l.::een proven reliable. 

24. United States v. Trottier, 9 M.J. at 350 n.28. 

25. In Murray v. Halderran, USCW\. Misc. Dkt. No. 83-20/NA (20 Jan. 83), 
the appellant was on thirty days leave in conjunction with a pennanent 
mange of station. The urinalysis was performed When he reported for 
c'luty at his new assignment. The Court of Military Appeals has requested 
briefs on the issue of Whether the military could assert jurisdiction 
under these circumstances. The i1rpa.ct of the decision in UnitErl States 
v. Lockwood, 15 M.J. 1 (cMA. 1983), on this exception may 1::e significant. 
See note 23, supra. 

26. United States v. Alef, 3 M.J. 414 (CW\ 1977). 

27. Runkle v. United States, 122 n.s. 543 (1887). 
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In an oft-quoted passage, the Court of Appeals for the District of 
Columbia Circuit, in Frye v. United States,28 established the standard 
for the admissibility of novel scientific evidence: 

Just when a scientific principle or discovery 
crosses the line between the experimental and 
demonstrable stages is difficult to define. 
Sanewhere in this twilight zone the evidential 
force of the principle must be recognized, and 
while courts will go a long way in admitting 
expert· testimony deduced fran a well-recognized 
scientific principle or discovery, the thing from 
which the deduction is made must be sufficiently 
established to have gained general acceptance in 
the particular field in which it belongs.29 

nte F~ standard was adopted by the military in United States 
v. Hulen.3 Ha.vever, subsequent to Hulen, the Military Rules of Evidence 
[hereinafter cited as Mil. R. Evid.] were enacted. Military Rule of 
Evidence 702, identical to Rule 702 of the Federal Rules of Evidence, 
fails to mention the ~ standard, and states only that scientific 
evidence is admissible if it is helpful to the trier of fact. 31 In a 
footnote to United States v. Martin,32 the Court of Military Appeals 
recently suggested that Mil. R. Evid. 702 may alter the application of 
~ to court-martial proceedings. Indeed, a number of courts have 
seized upon the Federal Rules of Evidence as the opportunity to rid 
themselves of the ~ standard, regarding the silence of the Federal 
Rules of Evidence as tantama.mt to an ahandomnent of the "general accept

28. 293 F. 1013 (D.C. Cir. 1923). 

29. Id. at 1014. 

30. 3 M.J. 275 (CMA 1977). 

31. Mil. R. Evid. 702 states: "If scientific, technical, or other 
specialized kna.vledge will assist the trier of fact to understand the 
evidence or to determine a fact in issue, a witness qualified as an 
expert by kna.vledge, skill, experience, training, or education, may 
testify thereto in the form of an opinion or otherwise." 

32. 13 M.J. 66, 68, n.4 (CMA 1982). 
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ance" starrlaro.33 Other ccurts hcMever, have argued that the ~ 
starrlard was anitte:l fran the Fooeral Rules of Evidence s~ly because 
it was unnecessary to codify an establishoo evidentiary rule. Lt-

Trial defense lawyers shoold argue that the rationale of ~ is 
still alive arrl that the evidence sh:>uld be suppressed· under Mil. R. 
Evid. 403. 3~ The admission of novel scientific evidence on the basis 
that it is helpful, 36 without a prior judicial detennination that the 
evidence is reliable, creates a dangerous situation Which may invade the 
prO'v'ince of the jury. Admitting nO'Jel scientific evidence could "deprive 
the defendant of the camon sense arrl collective judgrrent of his peers, 
derived after weighing the facts arrl considering the crooibility of wit
nesses, Which has been the hallnark of the jurr tradition. 11 37 An "aura 
of special reliability and trustworthiness"38 attaches to scientific 
evidence. Because of its apparent objectivity, an opinion that claims a 

33. See~·' Unite:l States v. Williams, 583 F.2d 1194 (2d ~ir. ~978), 
cert. denied, 439 U.S. 1117, (1979). See generally, 3 J. Weinstein and 
M. Berger, Weinstein's Evidence 702-16 (1981) [hereinafter cited as 
Weinstein's Rvidence]. 

34. See ~·, Unitoo States v. Brarm, 557 F.2d 541 (6th Cir. 1977). See 
generally, Gianelli, The Admissibility of Novel Scientific Evidence: 
F e v. United States, a Half-Centu Later, 80 Colum. L. Rev. 1197 

1980 hereinafter citoo as Gianelli : McCormick, Scientific Evidence: 
Defining a New- Approach to Admissibility, 67 IONa L. Rev. 879 (1982). 
Both law review- articles contain exhaustive reviews of the cases accepting 
am rejecting the F'Iye starrlard. 

35. Mil. R. Rvid. 403 states: "Alth:>ugh relevant, evidence may be 
exclu<led if its probative value is substantially outweighed by the danger 
of unfair prejudice, confusion of the issues, or misleading the members, 
or by considerations of undue delay, waste of tima, or needless presenta
tion of Ct.UTIUlative evidence." 

. 
36. Mil. R. Evid. 702. 

37. United States v. Alexarrler, 526 F.2d 161, 168 (8th Cir. 1975). 

38. United States v. Arraral, 488 F.20. 1148, 1152 (9th Cir. 1973). 
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scientific rasis is apt to carry tmdue weight with the trier of fact ...39 
Consequently, the prorative value of the urinalysis results, weakenoo 
by the test's unproven reliahi..lity, is grently outweighoo by the potential 
of prejudice to the accused.40 

Many of the cases which reject the Frye starrlard can be distirl 
guished. A clear distinction exists betwee-nnovel scientific evidence 
such as GC/FID arrl other scientific tests such as t'lx>se for voiceprints41 
or bite rra.r'l{s. 42 Chemical urinalysis does not permit the jury to 
independently juO.ge the reliability of the evidence. A jury can listen 
to tapes of an accused's voice arrl decide for themselves if he sounds 
li'ke the allegro ob.c;cene prone caller. A jury can look at the photographs 
of the victim's wa.mds arrl canpare them with [h)tographs of the accused's 
teetl-i. With chemical urinalysis, once the evidence is placed before the 
jury, arrl once the jury accepts its validity, the decision as to whether 
the accused is guilty or innocent has, in effect, been rra.de. 

If urinalysis evidence is adrnittoo merely on the basis of its 
''helpfulness," the b..lrden of proof is shifted to the accused to disprove 
the validity of its results. "A courtrocm is not a researdl laboratory. 
The fate of a defennant in a criminal prosecution should not hang on his 
ability to successfully rebut scientific evidence•••• 1143 

39. United States v. Baller, 519 F.2d 463, 466 (4th Cir. 1975), cert. 
denied, 423 U.S. 1019 (1975). See also United States v. Addison, 498 
F.2d 741 (n.c. cir. 1974). 

40. Mil. R. Evid. 403. See also Unitoo States v. Hicks, 7 M.J. 761 
(ACMR 1979), pet. denied, 7 M••J. 249 (CMA 1979). 

41. ~ ~·, United States v. Baller, 519 F.2d at 466 n.39. 

42. E.q., People v. Marx, 54 Cal. App.3d 100, 111, ·126 Cal. Rptr. 350, 
356 Cca1. ct. App. 1975). 

43. Unitoo States v. Brcwn, 557 F.2d at 5S6 n.34. But see Unitoo 
States v. Hendershot, 614 F.2d 648 (9th Cir. 1980). 

122 


http:accused.40


Several suggestions have been n:ade which would insure the vitality 
of the ~ stanmr<l under the Rules of Evidence. One suggestion is 
that the provisions of Mil. R. F.vid. 703, requiring an e.xpert to l:::a.se his 
opinion on <lata 'which is "reasonably relied upon by experts in the parti 
C11lar field", be exterrled to the admission of scientific evidence under 
Mil. R. Evia. 702.44 J\nother suggestion is that the probative value of 
the evidence be <letenrdned by weighing several indicia of reliabilit4~ 
including support for the technique in the scientific canrrunity. 
Professor Giannelli has prcposed that a special h.lrden be placed on the 
governrrent, r~uiring that the vali<lity of the novel technique be proven 
beyorrl a reasonable <loubt hefore its admission under "'1il. 'R.. Evid. 702 
may be considere<l.46 

The goverrurent m::>st assuredly will argue that the reliability of its 
evidence cannot rest solely on a process of "counting [scientific] 
noses, ..47 am. that Whiting arrl Marrlers' test on 62 specirrens48 suffices 
to ensure that the results are valid. BOl.\lever, even those courts which 
have rejected ~ outright will not permit the introduction of evidence 
whic"h is unsupported in the scientific carurunity.49 Since the only 
researdi. offered to validate the new techni<iue was conducterl by those \lffio 
developed the theory, defense counsel rray argue that the Whiting and 
Marrlers' test is l..ll1supp::>rten by indeperrlent research.so The government 
rnay also point to the few cases which have accepted the results of various 

44. Saltzhurg, Schinasi a.rd Schlueter, Military Rules of Evidence Manual 
324-325 (1981) [hereinafter cite<l as Saltzburg, Schinasi and Schlueter]. 

45. Weinc;tein' s Evidence, supra note 33, at 702-18, 19. 

4n. Giannelli, supra note 34, at 1245-1248. 

47. TJnited States v. Williamc;, 583 F.2d at 1198 n.33. 

48. t-lhiting arrl Manders, supra note 12. 

49. United States v. Tranko.vsld, 659 F.2d 750, 757 (7th Cir. 1981). 

50. Giannelli, supra note 34, at 1213. 
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forms of gas chranatography.51 These cases prove only the limite:l accept
ance in the scientific canm.mity of various fonns of the technique. No 
case has yet accepted. the reliability of the GC/FID technique when used 
to specifically analyze urine for 'IlJ:! content. 

The fundarrental problem with novel scientific evidence is that 
although science may ultircately prove the meth:>d am its results to be 
reliable, it may just as likely reject the test entirely. While scien
tists have the.luxury of contip.uing their experirrents over several years, 
the sarre cannot re said for criminal defendants.52 The governrrent shoold 
have the burden of shewing that the test results proved beyond a reason
able noubt that the accused has used marijuana. The rurden should not 
be shifted to the accused to disprove the government's case when it is 
based solely on n01el scientific evidence. 

In addition to questioning the validity of the GC/FID method and the 
reliability of its results, the defense soould ensure that the governrrent 
proves the proper application of the technique, that the laboratory 
inst.ru.rrents arrl other corrlitions were prcper, that all starrlard procedures 
were follONed, and that the persons conducting and interpreting the 
results were qualifiro to do so. In that regard it will re wise to demarrl 
the presence of those \'hlo performed the test. While the governrrent may 
generally rely on the presumed regularity of their laboratory reports, the 
admissihility of the laboratory report does not insulate the laboratory 
chemist fran defense requests for proouction at trial when the defense 
wishes to examine him as to his canpetency and as to the accuracy of the 
procedure E31ployed.53 In the area of urinalysis a strong argwrent can be 
ma.de that the COTiplexity of the laboratory procedure makes the likelihoOO 
of error 1-\igh and the neea to examine the laboratory Chemist essential. 

51. Unite::1 States v. Distler, 671 F.2d 954 (9th Cir. 1981) (GC used to 
prove water pollution by oil residue): State v. Perryrran, 520 s.w.2d 126 
(Mo. 1975) (hair analysis): City of Abilene v. Hall, 202 Kan. 636, 451 
P.2d 18R (1969) (blood alcoh::>l levels). 

52. Saltzburg, Schinasi arrl Schlueter, supra note 44, at 324-325. 

53. Unitea States v. Davis, 14 M.J. 847, 848 (A01R 1982). See also, 
McBay, et al, Letter to ,JAMA, supra, note 9, statirg that if urinalysis 
results are to he used in adversary proceedings they rrust be performed 
hy a qualifie::1 analyst arrl interpretro by a qualifiro toxicolCXJist. The 
SOP for Army drug testing laboratories, supra note 16, provides for the 
interpretation of the results by t..he officer in charge of the laboratory, 
civilian supervisor, or the noncanmissioned officer in Charge. 
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~. Proving Possession Or Use - The Problem Of Passive Inhalers 

A positive urinalysis result may be strong circurnstantial evidence 
of drug use,S4 rut it only creates a rebuttable presumption. Studies 
have revealed that sane individuals whose urine indicates a TB: content 
may not have even used the drug. Unlike other drugs, man.Juana is 
ingested into the system by srroldng. Marijuana is often stroked in closed 
roans with poor ventilation because it is illegal and cannot be smoked 
in public.55 Individuals in close contact with marijuana snokers may 
irhale the snoke passively, thereby absorbing 'IK: into their systens 
and causing a positive urinalysis test result even thoogh they did not 
themselves snoke the marijuana.56 The issue which is still a matter 
of controversy is the quantity of TH: which can be irhaled passively. 

The Zeidenberg study placed one non-user in a locked hospital ward 
with five heavy marijuana srrokers for over a rronth. The non-user's urine 
shc:Med negligible arrnunts of THC in the first week, 100 ng/ml by the 
secorrl week, am 260 ng/ml by the third week. For the next three weeks 
the urinalysis results steadily decreased, as the subject learned to 
avoid the marijuana snokers in the wara.57 

54. Convictions for drug use or possession based purely on circumstan
tial evi<lence have been upheld. See United States v. Yanez, 89 N.M. 
397, 5S3 P.2d 252 (1976) (urinalysis results are circumstantial evidence 
of possession): Anderson v. State, 9 Md. App. 639, 267 A.2d 302 (1970) 
(nee:Ue mark on ann is circumstantial evidence of possession of drug 
p_1raphemalia) • · 

SS. Zeidenberg, Bourdon, arrl Nahas, Marijuana Intoxication By Passive 
Inhalation: JX>cumentation Detection of Urin Metabolities, 134 
American Journal of Psychiatry 76 January 1977 hereinafter cited as 
Zeidenberg et al.] 

56. Id.: Perez-Reyes, DiGuiseppi, am Davis, Passive Inhalation of 
Mari'uana 	SIToke and Urin Excretion of cannabinolds (ur.pub. 1982) 
hereinafter cited as Perez-Reyes, et al. • 

57. Zeidenherg, et al. , supra note 55. 
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The Perez-Reyes study was rrore ccrrplex. It used six suhjects, three 
experience<l marijuana users and three individuals Who have never used 
marijuana. The subjects were placed in various situations wit..h varying 
anounts of marijuana srroked in each situation. In Study I two users am 
two non-users were placoo in a srrall, closed roan for one hour while the 
two users stl'Okerl rrarijuana with 2.5% THC and 2.8% THC on two separate 
occasions. FMIT screening tests perfo~ on the urine of the non-users 
tested bela,.,r 20 ng/ml {negative for drug use) • 

In Study II, two snokers arrl tw0 non-srrokers were placed in an 
autarobile for one hoor with the srrokers using 2.8% THC marijuana. One 
of the non-snokers tes too above 20 ng/ml by EMIT, rut was negative by the 
GC/P..f3 ITEthod. 

In Stu<'ly III, four subjects simultaneously snoked four 2 .8% THC 
cigarettes daily for three consecutive days in the presence of two non
users, in a closerl, small roan for a period of one oour. Only one urine 
specimen, ta'ken five hoors after exposure on the third day, registered 
al'x:Ne 20 ng/ml. 

Based on these studies Perez-Reyes concluded that the obtaining of 
higher' concentrations of THC in the l:xrlily fluids of non-users in "real 
life situations" is "highly unlikely. ,,59 An argurrent can be made that 
"real life situations" in a barracks environnent are rrore accurately 
reflected by the Zeidenberg study. Furthenrore, the Perez-Reyes study 
was seriously harrlicapped by using marijuana which containe1 no rrore 
than 2 .8% THC. An earlier study by Perez-Reyes reveals that the con
centration of THC absorbed within the bcrly increases in direct prcportion 
to t..he THC content of the rrarijuana inhaled. 59 Thus, the passive inhala
tion study fails to ta'ke into account the higher crc:encies of certain 
fonns o.f marijuana such as hash oil arrl hashish6 Which may also be 
passively inhaled. 

58. Perez-Reyes, et al., st1pra note 56. 

59. Perez-Reyes, DiGuiseppi, Davis, Schindler, arrl Cook, Conparison of 
F.ffects of Mari 'uana Ci rettes of Three Different Potencies, 31 Clinical 
Pharnacology and Therapeutics nl7 1982 • 

60. 'fypical samples of "street" marijuana analyzed at the University of 
Mississippi in 1979 ranged fran 15 to 20% THC content, While ''hash oil" 
was found to have as high as 28% THC content. Peterson, Marijuana and 
Health: 1980 2 {NIDA Research Monograph No. 31, 1980). 
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The Whiti~ arrl Marrlers techniq11e attempts to avoid the question of 
passive inhalation by setting a cutoff level of 100 ng/ml for a positive 
result hy the GC/FID methoa.61 This cutoff level may be inadequate. 
Defense counsel 8hould <levelop the facts, \..tlere apprcpriate, am soould 
consider bringing in an expert witness to testify on the issue of passive 
irihalation. 

D. Chain Of Custody 

The standard operating procedures for chain-of-custody for the 
urinalysis prcx~ram have 'teen outline:! in detail in the interim chan:Je 
to AR 600-85. f>2 A section leaner is responsible for obtaining the 
specirren. 63 The section leaner must then release the specirren to the 
unit Alcohol and Drug Coor<linator (AOC}, and sign a chain-of-custody cbcu
rnent.64 The unit -~ must seal the speci~n, nark it, arrl release it to 
the Installation Biochemical Test Coordinator (IBTC}, arrl both must sign 
the chain-of-custody <loarrrent. The IBTC forwards the specirren to t..'1e 
<lruq testing lab.65 

The drug testing laboratories are currently preparing starrla:ni 
operating procedures specifically for the urinalysis program. 66 The 
laboratories will retain the specirrens until caupletion of the court
rrartial. 67 A newly <levised "Urinalysis Custody and Report Record Form•i68 
will oo returnErl. to the originati~ unit with the results of the examina

61. Whiting arrl Marrlers, supra note 12: arrl Table 3-1, AR 600-85 
Dec. 81}. 

62. .J\pperrlix H, Interim Change 102, AR 600-85. 

63. Id. at pa.ra. H-5. 

64. Id. at r-era. B-6. 

65. Id. at para. H-A through H-13. 

6n. Interview with CPI' Dennis Shingleton, Chief of Drug Urinalysis Test 
Center, Fort Mead.e, Maryland ( 24 Jan. 1983} • See also, HQDA•s SOP, supra 
note 16. 

67. Para. 3-17(e}(4}, Interim Chanqe I02, AR 600-BS. 

68. Id. at para. 3-17(g}(5}. DJ\ Fann 5180-R (Test). 
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tion. This fonn will be introducoo into evidence in the same manner as 
a DA Fenn 4137, "Chain-of-custody Ibcurrent", and shoold be treated in a 
similar manner. 

The government must sl"cM a canplete dlain-of-custodv fran the seizure 
of the evi<lence to the preparation of the lab report. 69" Defense counsel 
shoold carefully cross-examine the individuals wnose testinony is relied 
uron to establish the chain-of-custody. In light of the lack of experi
ence with the program, unexplained events and breaks in the chain of 
custo<ly are very likely to occur. 

'rhe government will prol::ably offer the Urinalysis custody and Report 
Record 'F'onn under the business records exception to the Military Rules of 
Evidence.70 Again, the procedures sh::>uld be scrutinized as irregularities 
may occur at the laboratories because of their lack of familiarity with 
the new programs. 71 

E. Independent Testing of Urine Specimens 

Defense counsel shoold demand access to the urine specirrens so that 
an irrleperrlent urinalysis can be perfonned. 72 In the event that the 
s~cimen has been destroyea.73 or the request is denied, defense counsel 
sh::>uld argue that the accused's due process rights have been violatea.74 

69. Unite:! States v~ Nault, 4 M.J. 318 (CMA 1978). 

70. Mil. R. F.vid. 003(8): United States v. Strangstalien, 7 M.J. 225 
(QA.A 1979). 

71. TJnite::l States v. Vietor, 10 M.J. 69 (~ 1980). The government will 
rrost likely produce the witness to establish its case: provisions to.make 
such _Fersonnel available are contained in Interim Change I02, AR 60~85. 

72. Paragraph llSc, Manual for Coorts-Martial United States 1969 
(Revised edition) rhereinafter cited as MCM, 1969]. 

73. Para. 3-17(e) (4), Interim Change I02, AR 60~85, directs the unit 
carma.n:1er to advise the laboratory, by message, to retain the sample for 
a total of 180 days wnere UCMJ action is contemplated. 

74. See Banks v. F.A.A., 687 F.2d 92 (5th Cir. 1982) (in an a:'lmi.nistrative 
discharge case the destruction of the urine specimens on \o.hich the 
discharge was based. violated Due Process). Accord People v. Garries, 645 
P.2d 1306 (Col. 1982): People v. Ganez, 596 P.2d 1192 (Col. 1979). See 
Generally Note, The Right To Ind ndent Testin : A New Hitch In The 
Preservation Of Evidence Doctrine, 75 Col. L. Rev. 1355 1975 • 

128 


http:violatea.74
http:destroyea.73


As a practical matter the expense of performing an independent 
analysis may be prohibitive. One alternative may be to seek help fran 
organizations which provide trial assistance for indigent defendants. 
However, a more readily accesible alternative may be to seek governrrent 
funds. The Manual for Courts-Martial provides that experts may be em
ployed at goverrnmnt expense by either side when necessary. 75 While 
in the typical case a derronstration of necessity may be difficult, the 
controversy surrounding urinalysis will provide counsel with a firm 
foundation for making such a request. 

several civilian courts have enphasized the importance of independent 
expert analysis of evidence in situations where a different opinion by a 
defense expert would be material and exculpatory.76 Those courts have 
made it clear that where the governnent relies on expert testimony, it 
would be very difficult for the accused to challenge the validity of 
testimony, the methods used or the results obtained without also using 
expert witnesses.77 

75. Paragraph 116, MCM, 1969; United States v. Johnson, 22 USQ.-IA 424, 47 
CMR 402 (1973). In Raezer, Prosecution of Drug Offenders Based on the 
Newly ~velopea Urine Test (Part II), II Trial Counsel Forum No. 1, Trial 
Counsel Assistance Pro;;Jram, United States Army Legal Services Agency, 
(January 1983), trial counsel are urged to oppose an independent re-test 
at Goverrnmnt expense by arguing that the rx:m procedure is "not subject 
to varying opinion," and, therefore, no need for independent testing 
exists. This position pres\..ITTBs the reliability of the LOD testing proce
dure. such a presumption is not supportable. See Section III B, supra. 
If the governrrent rigidly rejects all defense requests for independent 
retesting or for funding for defense experts, a sound argument could be 
made that such unreasoned inflexibility constitutes an ab..ise of discretion 
or a violation of due process. See State v. Tatum, 291 N.C. 73, 229 
S.E.2d 562 (1976) and cases cited therein. 

76. See White v. Maggio, 556 F.2d 1352 (5th 1977); Barnard v. Henderson, 
514 F.2d 744 (5th Cir. 1975); State v. Hanson, 278 N.W.2d 198 (N.D. 1979); 
State v. Sahlie, 245 N.W.2d 476 (N.D. 1976); State v. Warren, 292 Ala. 
71, 288 So.2d 826 (1973); Jackson v. State, 243 So.2d 396 (Miss. 1971). 

77. The toxicolo;;Jy deparbnent of any leading University or Hospital in 
the area might provide a good source for a defense expert witness. 

129 


http:witnesses.77


While th::>se decisions dealt with the accused's right of access to 
the evic~ence, they provide support for the proposition that expert testing 
is necessary. Access to the evidence in question is an errpty gesture to 
an accusea. Who does not have the means to obtain independent expert 
opinions.78 t'efense counsel srould argue that when relying on scienti
fic evidence as ne<N and controversial as urinalysis, the defense's use of 
experts is, at a min.imum, necessary if not essential. 

III. O)NCJIJSION 

This article is intenCled to give trial defense lawyers sane under
starrling of what to anticipate with regard to the implerrentation of the 
urinalysis program. The true impact o.f the program is speculative at 
this roint in tiire. Ha.vever, carefully considerErl arrl well prepared 
defense res:p::mses are necessary to ensure that both the goverrurent and 
the <Xl.lrts define the pr~ram in a way which will limit its detri.Irental 
impact on the rights of servicerrem'ters and ensure the fairness of judicial 
proceerlings initiatErl against them. 

VIVIAN B. WIESNER 

78. See State v. 'Hanson, 278 N.W.2d 198, 201 (N.D. 1979) ~ State v. 
Sahlie:-245 S.W.2d 476, 480 (N.D. 1976). 
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Trl: 
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DA Fonn 5180-R 
(TEST) 

Appendix 

GLOSSARY 

The principa.l psychoactive ingre.iient in marijuana. 
Its chernical na:nE is <lelta-9-tetrahydrocannahinol 
( <lel ta-9-THC) • 

The waste prcrluct of a substance which has been 
processed through the body's organs. THC is 
absorbed. through the lunqs, passes into the 
hloo<lstream, through the liver and excreted in 
·the urine in the fonn of metabolites. 

'J'he major THC metabolite. Its chemical narre is 
11-nor-delta-9-'TIK: carboxylic acid. 

Irranunoassay techniques '-f..hich detect THC metabo
lites in urine. RIA is used as a screening 
test. It is relatively simple to _E:erfonn, but 
its results must be confirmed hy another method 
because of its inaccuraC'/. 

A laboratory test which separates substances into 
its canponents. Alone, GC cannot identify the 
substance isolated. The cxmponents must be 
i<lentified by a detector test. 

Gas chrcrratography/mass spectranetry. The caribina
tion of GC with the detector test mass s_E:ectro
metry, is consideroo the most accurate test 
available. 

Gas chranatography with flame ionization.detector. 
This test was developed by the .l\nned Forces 
Institute of Pathology and is the OOD method of 
choice. Referred to as GI.C in Interim Change · 
102, A:R 600-85. 

Alcdlol arrl Drug Coordinators. The specimen custo
dian within each unit. The AOC must be an E-5 
or above. 

Installation Biochemical Test Coordinator. The 
designated individual to forward all specirrens 
fran the installation to the drug testing labora
tory. 

The Urinalysis arrl Report Record. 
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SIDEBAR 

Treading Warily Near the Pitfall 
of Uncharged Misconduct 

Occasionally counsel will encounter a client Who protests mightily 
that he has been "entrapped" into selling drugs by and to undercover drug 
agents. Before plunging ahead, counsel should carefully consider and ad
vise the client about the rangers Which surround this affirnative defense. 
Inherent in this defense is the admission that the client actually sold 
illegal drugs, albeit due to entraprrent. Such an assertion opens the door 
to the introduction of evidence of uncharged misconduct in order to prove 
a predisposition to sell drugs, United States v. Semons, 14 M.J. 350 
( G1A 1982 ) , or, for instance, a criminal plan, intent, or motive. See 
Mil. R. Evid. 404(b). 'Ihe list set forth in Mil. :R. Evid. 404(b) is not 
exhaustive, only illustrative. United States v. Stokes, 12 M.J. 229 
(G1A 1982). Cons~uently, evidence of uncharged misconduct will be 
admissible "if that evidence is probative of sanething other than evil 
disposition on the part of the accused." Id. at 239. If there is any 
inclination on the part of the military judge or the court members to 
view your client as a "dealer," evidence that your client discussed other 
"deals" with an agent previously or evidence of extensive involvement in 
other drug transactions will rerrove any reluctance to do so. Once such 
a conclusion is reached it cannot help but have an adverse impact on the 
detennination of guilt. See also United States v. Brannon, G1 441705, 
pet. granted, M.J. (CMA l March 1983) (admissibility of uncharged 
misconduct under Rule 404(b)). 

Uncharged misconduct is a t'INO edged sword. Not only can it dispel 
the assertion of entraµrent, see United States v. Vanzandt, 14 M.J. 332 
(CMA 1982), but such evidence properly introduced in the case may be con
sidered by the court for sentencing, "even if it was introduced for a 
limited ptrrp:)ses before the findinqs." Para 76(a) (2), MCM, 1969. See 
also United States v. Mallard, 19 USQ1A 457, 42 01R 59 (1970): United 
States v. Clark, 49 CMR 192 (AGIB. 1974). Evidence of involvement in 
other drug transactions will cast your client into the v.Drst possible 
light for sentencing. 

Post-Trial Delay 

Although the presumption of prejudice announced in Dunlap v. 
Convening Authority, 23 USCMA 135, 48 CMR 751 (1974) was abandoned in 
United States v. Banks, 7 M.J. 92 (Cl1A 1979), the issue of prejudice as 
a result of delay in the post trial review is not dead. Since a given 
delay is not ipso facto prejudicial, counsel should be alert to specify 
h0t1 their client has been prejudiced in their rebuttal to the post trial 
review. 
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In his concurrence in United States v. Jdmson, 10 M.J. 213, 218 (0.1A 
1981), Chief Judge Everett warned that "the Court should be vigilant in 
finding prejudice Wherever lengthy post-trial delay in review by a con
vening authority is involved." The Court found such prejudice in United 
States v. Clevidence, 14 M.J. 17 (01A 1982), even though the accused was 
released fran confinerrent after only 77 days. The Court found that the 
lapse of 200 days fran the trial until the military judge authenticated 
the record arrl of an additional 133 days until the convening authority 
took action was unreasonable and required dismissal of the charges. 

In derronstrating prejudice, counsel should, for example, point out 
the difficulty the accused will have in receiving clemency fran the con
vening authority due to the delay. Another factor relevant to shaving 
prejudice and one Which the Court relied upon in Clevidence, is the dif
ficulty of finding adequate employment caused by a potential errployer's 
fear that the accused may be recalled to active duty. This factor is 
particularly persuasive Where the accused has been involuntarily placed 
on excess leave. Special family and personal hardships should also be 
discussed. In this regard a previously filed request for a deferment 
will add weight to appellant's claim that there truly are matters to Which 
the appellant mlst atterrl and that the delay will unfairly prejudice him. 

Defense counsel are urged to avoid requesting delays in order to re
view a record arrl suhnit rebuttal Where the timely processing of the post 
trial review may be subject to litigation. It is difficult to argue pre
judice atthe appellate level When the delay is partially attributable to 
the defense. United States v. Trantham, CM 441061 (ACMR 30 December 1981) 
(unpub.) Counsel may wish to review a cc:py of the record to check for 
errata later if the original record is tied up else.vhere' to avoid request
ing a defense delay. 

Inaccuracies in The Post-Trial Review 

Recently, the Arrrr:f Court of Military Review reruked the responsible 
staff judge advocate Where the post trial review contained obvious errors 
concerning the maximum period of confinerrent. In United States v. Jackson, 
01 442567 (ACMR 22 December 1982) (unpub.), the waiver doctrine was ap
plied Where the defense counsel failed to discuss in his rebuttal to the 
post trial review errors concerning the maximum punishment Which could be 
imposed. In United States v. McWilliarrs, 01 443060 (ACMR 30 December 1982) 
(unpub.), hc:Mever, the Arrrry Court declined to apply the waiver doctrine 
under similar facts, and reassessed the sentence. The staff judge advocate 
was again criticized for carelessness. In United States v. Shaw, 14 M.J. 
967, 968 (A01R 1982), the Court "serve[d] notice that [its] patience is 
wearing thin" as to such errors in post trial reviews. 
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Counsel are urged to examine the post-trial review with care am 
r'iiscuss any errors in the Goode reruttal. This action will safeguard 
your client's right to a pranpt. and accurate post trial review and will 
avoid application of the waiver doctrine. r.breover, counsel are reminded 
that a post trial review prepared by a suoordinate is valid only if ap
provErl arrl adoptErl by the staff judge advocate. See United States v. 
Kema, 10 USCMA 272, 27 CMR 346 (1959); United States v. Callahan, 10 
USCMA. 156, 27 CMR 230 (1959); United States v. Gray, 14 M.J. 816 (ACMR 
1982). Consequently if defects in the post trial review are consistently 
discovered, counsel should consider challenging the entire review on the 
l:asis that the staff judge advocate could not have rreaningfully reviewed 
arrl adopted the opinions in the review as his a.m.. 
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Synopsis of Seleated Federal and State 
Court Deaisions 

• 

IlJF, PROCESS: In-Court Identification 

Dickerson v. Foqo, n92 F.2d 238 (2d Cir. 1982). 

i\t the arraigrurent of a robl:ery susnect, a .rolice officer pointed to two 
hlack men wh.o had cane as <lefense witnesses arrl asked the robbery victim 
if either hail also eeen a particiy:ant in the robbery. The victim tenta
tively i~entified Dickerson arrl was askec'I to ta.l<e a better look. He 
then said Dic"kerson "looked just like" one of the robbers. As· Dickerson 
left t.11e courtroan, the officer aske<l the victim, "Is it him or not?" 
The victim respon<ie<l affimatively and Dickerson was arrested in the 
victim's presence. The victim i.<lenti f.ie<l Dickerson as a passenger in 
the ha.ck seat whOTI he had seen only briefly <luring the robbery. He had 
not previously describe<l this man in detail. Applying the criteria of 
Neil v. Piggers, 40Q U.S. 188 (1972), the court concludei'l that the vic
tim' s in court i<ientification of Dickerson was tainted by a suggestive 
slnw up. 

SF.ARCH AND SF.IZURE: Warrantless Searches 

Unite<l States v. Martin, 693 F.2d 77 (9th Cir. 1982). 

An undercover agent ohserve<l Martin place sane coC:aine in an envelope, 
seal the envelope, place it in a locl<ed rank bag, and put the bag in a 
<lesk drawer. 'T'he agent then went outside Martin' s muse, met with another 
agent, .reentered the house and placed Martin under arrest. The agent 
seized the rank haq. '11he court assumed that this seizure was lawful, 
hut held that a subsequent warrantless search of its contents was unlawful 
in the absence of exigent circumstances. 
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STATE COURr DECISIONS 

OFFENSES: Forgery 

State v. Rayno, 419 So.2d 858 (La. 1982). 

Rayno was convicted of forgery for presenting a prescription form to a 
pharmacist after having signed a certain physician's name to the form. 
Since there was no evidence that Rayno intended to obtain either medical 
services fran the doctor or drugs fran· the pharmacist without paying for 
than, there was no intention to prejudice the rights of another. Conse
quently, an elanent of the offense of forgery had not been proven, and 
Rayno's conviction was set aside. 

EVIDENCE: Rape Trau:na Syndrane 

State v. Saldana, 324 N.W.2d 227 (Minn. 1982). 

Saldana was convicted of rape in spite of his claim that the act was 
consensual. The government was allowed to present the testirrony of a 
sexual assault counselor who was not a physician. Her testimony consisted 
essentially of an explanation of rape trauna syndrome. The court held 
that "the scientific evaluation of rape trau:na syndrane has not reached 
a level of reliability that surpasses the quality of caranon sense evalua
tion" and reversed. 

State v. McGee, 324 N.W.2d 233 (Minn. 1982). 

The court applied the reasoning announced in Saldana, supra, to reverse 
another rape conviction. In this case, the expert witness was a physician 
who had actually examined the victim shortly after the incident and on 
subsequent occasions. 

SEARCH AND SEIZURE: Probable Cause 

People v. Exline, 439 N.E.2d 1097 (Ill. App. 1982). 

Supervising agents watched a confidential informant, known not to have 
drugs on his person, disappear into a bJilding containing a nu:nber of 
apartments. The informant returned with marijuana, claiming to have 
bought it fran a person in Exline's apartment. This procedure was 
repeated on t....o subsequent dates. No other evidence established the 
informant's reliability. The court held that the "veracity prong" of 
Aguilar v. Texas, 378 u.s. 108 (1964) had not been satisfied. In the 
absence of evidence of the informant's past performance, an unusually 
detailed description of criminal activities, or declarations against 
interest, reversal of the conviction was required. 
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SFJ\Rai AND SF.IZURE: "Terry" Stops 

People v. Navarro, 187 Cal. Rptr. 70 (Cal. App. 1982). 

A deputy sheriff stopped Navarro's car for a series of illegal lane 
d\anges. He becarce concerned for his safety when he observed that Navarro 
wore a green beret arrl military field jacket to Which was attached a 
sheathe<l 'knife. Assuming the sheriff's concern for his safety was honest, 
the cairt nevertheless held that Navarro's "offensive garb arrl his carry
inq a sheathe<l 'knife provided no grounds" for a pat do,.m search under 
Terry v. Ohio, 392 U.S. 1 (1968). A small harrlgi.m found during the pat 
dONn should have been suppressed and the conviction for possession of a 
concealea "Weapon was reversed. 

SF.ARCH AND SEIZURE: Consent Searches 

State v. Ahart, 324 N.W.2d 317 (Iowa 1982). 

A J'.'Qlice officer obtained entry to Ahart's hone by pretending to have car 
trouble arrl asking to use the phone. While inside, he observed marijuana 
am drug paraphernalia in the house. BasErl on this observation, the police 
obtainErl a search warrant which led to Ahart' s conviction. Since the. 
police could articulate no reasonable suspicion U}X>n Which to base their 
original entry by ruse, this consent search was held unlawful. This 
tainted the subsequent warranted search. 
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""(Ml\ \~fATr11L"' vl1 •• .• 

Synopses of Seteated Cases In Whiah 
The Court of M1:Utary Appeals Granted 

Petitions for Review 

~flLTIPLICITY: Fin<linos 

'T'he question of When dlarges are multiplicious for findings appears to 
re heaoed for final resolution by the Court in the near future. The Court 
has either specifierl the issue or granted petitions on the issue in six 
cases filed retween November lq8/. ann ,January 1983 and has rff!uired briefs 
rather than disposing of the cases s1.1Imarily. See United States v. Zicke
foose, ACMR 442196, pet. granted, _ M.J. -=-(CMA 24 January 1983): 
United States v. Annstrong, A01R 17510, pet. granted, 15 M.J. 99 (CMA 
1983): Unite<l States v. Green, NCMR 82-0344, pet. granted, 15 M.J. 81 (CMA 
1982): United States v. Tolbert, NCMR 82-0472, pet. granted, 15 M.J. 97 
(CMA 19A2): United States v. Morrison, AFCMR 23467, pet. granted, 15 M.J. 
q8 (01A 1983): United States v. Hill, AFCMR S25555, "Pet. granted, 15 M.J. 
60 (CMA 1982). 

EVIDFNCE: Rape Shield 

'T'he Court has continued to grant petitions for review and to rff!Uest 
briefs on the question of When evidence of the past sexual conduct of the 
prosecutrix in a rape case must be excluded under Mil. R. Evid. 412. See 
United States v. Todd, AFCMR 825553, 'J'.)et. granted, 15 M.,J. 59 (01A 1982): 
arrl United States v. Hollirron, ACMR 440392, pet. c_:jranted, M.J. 
(CMA 1 7 ,January 1983) • 

WI'INF....SSF.S: Invocation of Article 31 Rights by Government Witness 

In United States v. Hornbrook, ACMR 17189, pet. granted, 15 M.J. 95 
(~ 1983) the appellant was convicted of two sales of marijuana based 
upon the testim:my of a confidential infonnant. The issue in this case is 
whether the military judge erroo in failing to strike the direct testirrony 
of the confidential infonnant When he refused to answer questions dealing 
with his perrling investigation for soliciting sales of marijuana. The 
Anny Court of Military Review held that.the trial defense counsel failed 
to irrlicate that his examination would produce evidence that would do nore 
than impeach the witness' general credibility. 
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D~!SF. COUNSFL: Representation 
EVIDENCE: Sufficiency 

In United States v. Fuller, ACMR 441839, pet. granted, 14 M.J. 449 
(CMA 1982) the appellant was convicted of assault by intentionally in
flicting grievous bo:Uly li.ann with a knif.e. The victim, the victim's 
<laughter, an<l a thir<l witness all testifie<l that the victim was stabbErl by 
a black man. None of the witnesses, however, identified Fuller. The 
parties to the trial stipulate<l that Fuller, a black man, was present at 
the scene of the assault. Thereafter, alth::>ugh there was no evidence that 
the appellant stabbed the victim, the defense counsel argue<l that the 
stabbifl9' was <lone in self-aefense. In finding him guilty, the military 
judqe staten, in p:'lrt, "[T]he [appellant], • • • by his ONn stipulation, 
• • • olacro himself in the area [am] [t]here is no testim::my fran any 
persons o.f any other hlack indivinuals in that area on that night." The 
Court will examine the sufficiency of the evicience against the appellant 
and the extent of the prejudice resulting fran the defense counsel's 
actions. 

OF'F'F.NSFS: Rape and Adultery 

In United Stats v. McCrae, ACMR 441816, pet. granted, 15 M.J. 93 (CMA 
1983) the appellant was foum guilty at a bench trial of both rape am 
adultery arising out of one incident with one victim. '!he Court requested 
briefs on the questions of Whether consent is an element of adultery. The 
Court is apparently concernoo wit'i. two questions: (1) If consent is an 
element of adultery, is a conviction for that offense inconsistent with a 
conviction for rape? arrl (2) If adultery and rape are crimes with a mutual
ly exclusive element, should a military judge in a bench trial be allowed 
to make such inconsistent firrlings? 

SF'ARCH AND SEIZURE: Withdrawal of Consent to Search 

The r.ourt will consicier in United States v. Stoecker, ACMR 44466, 
pet. granted, 14 M.J. 451 (CMA 1982) the question of What constitutes 
withdrawal of conc;ent to an· investigative search will be considered. In 
that case, the appellant consente<l to a search of his autarobile and his 
barracks roan after having been detainErl in connection with the larceny of 
an oscillosco).'.)e. While assisting a law enforcement officer in the search 
of his barracks roan, the appellant not.Erl a small box atop his wall locker 
Which he attempte<l to unobtrusively place in his pxket. Despite the 
fact that this box could not p:>ssibly have concealed the object for Which 
the policerran was searching, he demanderl the package and discovered that 
it containoo rrarijuana. On appeal, the appellant will alternatively argue 
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that his furtive gesture constituted a with.Orawal of consent or that such 
conduct pennissively rerroved the seized object fran the authorized search 
area. In either event, he will contest the seizure since it was not pro
perly preceded by a rights warning pursuant to Article 3l(b). 

IMPF.ACHMFNT: Prior Statements 

In United States v. Meyers, 14 M.J. 749 (A01R 1982), pet. granted, 
15 M.J. 81 (CMA 1982) the Court will detennine whether error was carmitted 
When the rnilitary judge admi tte::l an MP' s police report identifying the 
appellant as an irrlividual Who had sold marijuana. The report was admitted 
as a prior consistent statement folloong defense cross-examination indi
cating that the officer was confused as to da.tes and identity. The Army 
Court of Military Revie-.r hel<l that the cross-examination implied the MP 
wa.tld lie on the stand. 

A majority of jurisdictions wa..tld not arl.mit the statement under Fed. 
R. Evid. 80l(d)(l)(B) [prior consistent statenents] if the rrotive to fal 
sify existoo at the time of the earlier statement. See, e.g., United 
States v. Quinto, 582 F.2d 224 (2d Cir. 1978). The appellant will argue 
that any rrotive to falsify at trial could have existed at the time the 
police report was written, and that in any event, the report should not 
have reen admitted because the potential for prejudice outweighed any 
probative value the report may have had. 

wrmFSSES: Ri9ht to irrpeach 

In United States v. Gonzales, A01R 16913, pet. granted, 15 M.J. 59 
(01A 1(}82) the appellant was charged with carrnunication of a threat against 
one SFC Hil1. The rnilitary judge declinffi to admit evidence indicating 
that SFC Hill had made misrepresentations at appellant's prior court-mar
tial. The military judge ruled this evidence pertained to truth am 
veracity am not bias. The Court will decide whether the rnilitary judge's 
ruling that the defense coulci not use extrinsic evidence to disclose SFC 
Hill'a alleged bias <leprived the appellant of an effective defense. In a 
similar case, United States v. Doney, 1 M••T. 169 (CMA 1975), the Court 
reversed when the judge refused to pennit the defense to introduce evidence 
that a prosecution witness had threatenoo to "fry" the accuSed. 
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SUFFICIENCY OF SP~IFICATIONS: Burqlary 

In United States v. Shearer, ACMR 440867, pet. grantoo, 14 M.J. 455 
(CMA 1982), the appellant was convictoo of the attempted burglary of the 
residence of another service rrember. The challenged specification alleged 
that the appellant ciid "attempt to burglariously break and enter building 
8477-1 Central, Walker Village, the dwelling house of Unitoo States Govern
ment." The issue before the Court is whether the offense fails to allege 
attempted burglary because it fails to allege that the builciing was the 
ravelling house of another person. 

SFARCH AND SEIZURE: Probable Cause 

In nnited States v. Scott, 13 M.J. 874 (NMG1R 1982) I pet. granted, 
15 M.,J. 64 (CMA 1982) the Court will decide whether the military judge in 
that case was correct in ruling that the holding in Dunnaway v. New York, 
442 U.S. 200 (1979), requiring probable cause before police may seize 
someone for questioning, did not apply in the military. The lONer court 
had ruled that the "specialized needs" of the military permitted seizure 
on less than prol:E.ble cause in order to maintain order, effectiveness and 
discipline in the camand. The specialized needs in this case grew out of 
the "special neoo" of the military canm.mity to have a murderer brought to 
justice. 

ARTICLE 32 INVESTIGATION: Ex Parte Discussions 

In United States v. Brunson, a':01R 840, certif. for rev. filed, 15 
M.J. 72 (01A 1982) the General Counsel for the Department of Transportation 
certified the question whether ex parte discussions between the government 
coonsel arrl an Article 32 investigating off.ice are presumed to be prejudi
cial or whether prejudice must be derronstraterl by the defense. 

FINDINGS: Variance 

In United States v. Wray, NMCMR 82-0840, pet. granted, 14 M.J. 446 
(01A 1982) the issue of fatal variance between the crime charged in the 
specification arrl the crime proved at trial will 1:::e addressed by the Court. 
In that case the accused was charged with a larceny occurring on 6 August 
1982 but was found guilty by exceptions and substitutions of a larceny 
occurring on 25 August 1982 when he took possession of the al:E.ndoned 
~s which he was charged with stealing. 
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0F'FENSES: AWJL and Disol:-edience 

In United States v. Peterson, AFC.MR S25582, pet. granted, 15 M.J. 
64 ( 01A 198~) the Court has agreed to oecide Whether a servicemember wln 
has been Al«)L can l:e tria:l for, arrl .f0tmd guilty of, both AIDL arrl diso
hedience of an order to return to military control. 

MULTIPLICITY: Larceny and wrongful disposition 

Whether a service member can be convicted of both larceny of govern
ment property arrl the wrol"Xlful dis:p)sition of the prcperty he has stolen 
will be necided in United States v. West, SPCM 17730, pet. granted, 15 
~.J. 51 (CMA 1982). The appellant, a snall arms repairman, rerroved a .45 
caliber pistol fran the arms roan Where he worked. Five days later he 
trans ferre:t the weapon to another service memher. Based up:m these facts, 
he was convicted of larceny un<ler Article 121, U01J and with wrongful 
dis:r:osition of goverrnnent prcperty under .Article 108, t.01.J. 
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LAST MINUTE DEVELQRVENTS 


CASE NarES 

Illir.ois v. Gates, US , 51 U.S.L.W. 4711 (June 8, 1983). 
Tue issues were briefedand argued before the Supreme Court in this 
case. The first issue involved the validity of a search warrant based 
on the partially corroborated tip of an anonymous informant. The second, 
which was specified by the Court, concerned the propriety of the applica
tion of the exclusionary rule where the police act in the reasonable 
belief that they are not violating the Fourth Amendl"lent. Having solicited 
briefs and argument on the latter issue, the Court, ~Justice Rehnquist, 
nevertheless declined to decide it, "with apologies to all." This 
decision was based on the state's failure to raise the issue in the 
lower courts and the failure of the state courts to pass upon the issue 
themselves. It remains unclear whether this abstinence when an issue 
is "not pressed or passed upon belON" is required or "merely a prudential 
restriction." 

With regard to the first issue, the Court rejected the two-pronged 
test for probable cause which had been derived fran Aguilar v. Texas, 378 
U.S. 108 (1964) and Spinelli v. United States, 393 U.S. 410 (1969) arrl 
held the warrant val id. In its place was adopted a totality of the 
circumstances approach which does not require both a shONin:J of the 
informant's veracity and a separate dem)nstration of the manner in which 
he acquired his information. VVhile the Court ackno.vledged that these 
are highly relevant factors in the determination of probable cause, the 
absence of one does not autanatically invalidate a search. 

In spite of its holding in Gates, the Court made it clear that mere 
conclusionary statanents will still be insufficient to support a warrant. 
See Nathanson v. United States, 290 U.S. 41 (1933). Thus, on its parti 
cular facts, the evidence in Aguilar was properly suppressed. There, 
the affidavit merely alleged that "aff iants have received reliable 
information fran a credible person and believe" that heroin is stored in 
a home. Where, however, the information given by an informant was corro
borated, there may be probable cause even if he is not sho.vn to have any 
particular credibility. Droper v. United States, 358 U.S. 307 (1959). 
The Court indicated at footnote 11 that Spinelli may have been wrongly 
decided on its facts. 
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Effective 1 July 1983 the Court of Military Appeals will irrplement 
new Rules of Practice and Proce1ure with several significant changes fran 
past practice that trial defense comsel should be aware of. 

M:>st ootable for trial defense coonsel is Rule 19(d) WU.ch states that 
a petiticn for extraordinary relief shall be file1 "not later than 20 days 
after the petitioner learns of the action canplainei of." '!his rule is 
clearly going to be used as a procedural statute of limitations, with 
corresponding penalties for CO\IDsel \ttlo file late. 

In cormect.ion with filing a writ, Rule 17 nON provides that appellate 
co.msel will be a~inted when an accused is designated as the real party 
in interest. In all other cases, Rule 38 nCM requires colll'lSel signing a 
pleading to becane a ~ of the bar· of CXMA within 30 days of filin:J. 
'lhe good news is that Rule 13 nCM does oot require the $10.00 fee unless 
the wall certificate is desire1. 

Rule 27 rt::M expressly provides that special writs may be filei by 
electralic m9Ssages addressed to the ~fense Appellate Division. SUch 
messages must contain the verbatim text of the written petition and 
state that the written petition and supporting brief have been placed in 
the mail. 

R.lle 27 also provides that the Court may nCM aH?Oint a special 
master to further develop the factual basis of a case, should the Court 
believe such action is necessary. 

'lhere are over t"VJenty specific changes in the new Court R.lles of 
proceiure. Chl.y th:>se nost directly relevant to defense a:>LU'lsel in the 
field have been coverei here. Camsel should revie-w the new rules at 
their first opportmity to ensure that clients are not hanned by reliarx:e 
on the superseied Rules of Court. 
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CJJ THE ~CORD 
•Or 

Quotable Quotes from Actual 
Records of Trial Received in DAD 

MJ: 'lllis hearing is called back to order. let the record reflect that 
sare of the people that were here last tirre are present and sane 
aren't. 

* * * * * * * * * * * * * * * * 

IX!: Your lboor, may I take a short canfort break in place? 

MJ: <b.lnselor, you may take a canfort break but you may oot take it in 
place. 

* * * * * * * * * * * * * * * * 

TC to MJ: So, I'm just -- I'm just trying to learn here. 

MJ: 'lllis isn't a seminar. 

* * * * * * * * * * * * * * * * 

IX!: Did he ever try to make any harosexual advances tONard you? 

WIT: t'b, sirreel 

* * * * * * * * * * * * * * * * 

TC: On the 29th of March 1982, did you have an occasion to perfonn an. 
autopsy on Jane c ? 

WIT: Yes. 

MJ: t'bt likely. 

TC: Pardon rre, your hcnor? 

MJ: I said it's not likely as she is seated in the courtroan. 

* * * * * * * * * * * * * * * * 

IX!: Is your father alive today? 
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re: W:len did he die? 

NX.: 1965. 

re: Is your rrother alive? 

NX.: No. 

re: Is she dead also? 

* * * * * * * * * * * * * * * * 

(Defense counsel discusses accused's confession in opening statement) 

re: 'Ihe accused is the defense's case. 'Ihere are no other witnesses. 
It's basically his word against, apparently, his other words. 

* * * * * * * * * * * * * * * * 

'IC: Your, fboor, Article 113 of the Manual discussion talks about a 
ooldier Who is at post stationed in observation against the 
approach of an enemy. 

MJ: Are we at war? 

'IC: No sir. 

MJ: G:x:rl. 

* * * * * * * * * * * * * * * * 

NX.: 'Ihe first tine, it was only a quarter ounce. 

MJ: A quarter ounce? 

NX.: Yes. 

MJ: For fifty-five dollars? 

NX.: It was a premium type of rrarijuana. 

* * * * * * * * * * * * * * * * 
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