
LU 
t' ~ 
- <C cu 
fl) 

(..) c 
:J 
0 

! 
u _., 

-· ~ ··o 
c > cu -.... cu c c ~ 
"-
nJ 

<C .... ·--·-:E 
"-
0 

LU LL 

-nJ :c c 
"-
:J 
0 ..., 
~ < 

c.( 

United States Army 
Defense Appellate Division 

Volume 13 Number 2 

March - April 1981 

Contents 

74 
THE UCMJ's DEATH PENAL TY: 
A CONSTITUTIONAL ASSESSMENT 
Captain Joseph Russelburg 

89 
DEMONSTRATING PREJUDICE IN 
"SPEEDY TRIAL" CASES 
Major James F. Nagle 

108 
SEARCH AND SEIZURE: A PRIMER 
PART THREE - The "Automobile" Exception 

11 4 134 
PROPOSED INSTRUCT/ON CASE NOTES 

11 6 143 
SIDE BAR FIELD FORUM 

123 144 
USCMA WATCH ON THE RECORD 





OPENING STAIDENTS 
Overview of Contents 

.~e the death penalty provisions of the Uniform Code of Military 
Justice constitutional? The lead article in this edition addresses that 
question and concludes that various infirmities in the Code's provisions 
for irrp::>sing capital pw1ishment may b:lr the execution of a military 
death sentence. One of the trial <lefense counsel 1 s primary responsibil­
ities is to preserve issues for appellate review. The second article 
should assist him in discharging that responsibility in "speedy trial" 
cases: it exhaustively explores the pt'oblem of dennnstrating that the 
accused was prejudiced by govern.'Tlental delays in prosecuting him. In 
the third installment of "Search and Seizure: A Primer, " the staff exa.-n­
ines t..'1e "autaOC>bile exception" to the Fourth Amendrrent 1 s warrant require­
rrent. Finally, we are reinstituting a feature vmich was discontinued 
several years ago; henceforth, the journal will publish sample instruc­
tions on findings v.hich have been approvingly cited by civilian courts 
and differ significantly fran tl1e corresponding instruction in the 
Military Judges' Guide. 

Note of Appreciation to Departing Staff Members 

We would like to publicly acknowledge tl1e talent and dedication of 
several departing editors and staff members. Major Griftoo carden has 
been transferred to the Joint Service Conmi.ttee on Military Justice; Major 
Alan Schon will soon join the Office of the Chief, Legislative Liaison, 
Office of the Secretary of the Army; and Major Bob Ganstine will be the 
Staff Judge Advoct"ite at the 5th Signal Cormand, Federal Republic of 
Gennany. In addition, captain Courtney Wheeler is scheduled to attend the 
JAGC Graduate Course in Charlottesville, Virginia; captain Charlie Trant 
will assume duties as O:mnissioner at the Army Court of Military Review; 
and captain Bob Gallo.vay is joining a california law firm. We thank then 
for their contributions to The Advocate, and trust that their association 
with the journal was professionally rewarding. 

Preview 

Upcaning articles in The Advocate will address the questions of 
v.hether the warning requirenents of lu"ticle 3l(b), UCMJ, apply to 
"undercover" agents, and v.hether the standard military instruction on 
entrapnent accurately recites t.he law pertaining to that defense. In 
addition, we will continue our exploration of the Military Rules of 
Evidence in an article vmich suggests an analytic frameVJOrk for struc­
turing objections under Rule 403. 

73 



THE U01J'S DEATH PENALTY: 
A OONSTITUI'IOOAL ASSESSMENI' 

By Captain Joseph Russelburg* 

In 1972, the United States Suprema Court reversed the death sen­
tences of several similarly situated petitioners in Funnan v. Georgia. I 
While the Court's landmark decisioo in Funrian was undoubtedly signifi­
cant to hundreds of prisoners awaiting execution, the fact that each 
p:trticipating Justice wrote a separate opinion diminished its preceden­
tial value. Despite its uncertain :implications, hONever, Funnan pranpted 
several state legislatures to rrodify their capital punishment statutes 
in an effort to eliminate the defects denounced in that opinion; the 
Supreme Court has since reviewed these revised statutes, with varying 
results, in several cases. Its decisions rray underlie the apparent 
resurgence of interest in capital referrals in courts-rrartial. A capital 
case is currently pending before the United States Arn¥ Court of Military 
Review, and that tribunal will soon have an opportunity to detennine 
whether the death penalty provisions of the Uniform Code of Military 
Justice are constitutional. An analysis of the issue rrust begin with a 
discussion of Funnan. 

Furman: The Decision 

In Funnan, the Supreme Court held that the adjudication and irrposi­
tion of the death penalty under a Georgia statute constituted cruel arrl 
unusual punishment in violation of the Eighth and Fourteenth Amendrrents. 
The five Justices who joined in this conclusion did so for a variety of 
reasons. Only Justices Brerman and Ma.rshall believed that a death sen­
tence necessarily violates the Eighth Alnend!nent prohibition against 
cruel and unusual punishment. The three Justices who joined Brennan and 
M:irshall in forming the majority did so because of defects in the proce­
dures by which defendants convicted of capital offenses were selected 

*Captain Russelburg received his B.A. degree from John Carroll University 
and his J.D. from Cleveland State Universi.ty. He is an action attorney 
at the Defense Appellate Division and an Associate Editor of The Advo-
cate. ~-

1. 408 u.s. 238 (1972). 
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to receive the death penalty. Thus, in his concurring opinion Justice 
Ibuglas considere<l the flaw of a totally discretionary death penalty 
statute such as Georgia's to lie in its application rather than its 
fonn: he stated that such statutes are "pregnant with discrimination," 
an ingredient "not canpatible with the idea of equal protection of the 
laws that is irrplicit in the ban on 'cruel and unusual' punishments. 11 2 

Justice Stewart concluded that the death sentences reviewed in 
Furman were "cruel and unusual in the same way that being struck by 
lightning is cruel and unusual" because "of all the people convicted of 
rapes and murders in 1967 and 1968 • the petitioners are anong a 
capriciously selected randan harrlful upon Whan the sentence of death has 
been imrosed • .,3 Justice White noted that the infrequency with which the 
death penalty was adjudged and actually exacted, relative to the nurrber of 
instances in Which it could be irrp:>Sed, renders its occasional applica­
tion ineffective as a deterrent. As a result, the i.rrposition of the 
death penalty constitutes a "p:>intless and needless extinction of life 
with only ira.rginal C')ntributions to any discernible social or public 
purpose • .,4 The only clear conclusion Which can be drawn fran Furman is 
that a death sentence irrposed under a federal or state statute similar 
to those considered in that case is constitutionally defective. As a 
practical natter, hc:J,Never, Furnan was 'interpreted as an invalidation of 
every pending death sentence in the United States. 

Furman: The Aftermath 

After the Court announced its decision in Funn.an, various state 
legislatures amended their death penalty statutes to incorporate the 
standards suggested by the opinion. In Gregg v. Georgia,5 t.."'le Court 
evaluated Georgia's revised death penalty statute in order to detennine 
whether it shared the procedural deficiencies condermed in Furnan. The 
new Georgia statute retains the death penalty for six offenses, including 
murder and rape. It provides for a bifurcated trial in which a defen­
dant's guilt or innocence is detennined either by judge or jury. Up:>n a 
finding of guilty of a capital offense, the fact-finder hears additional 

2. Id. at 257 (Douglas, J., concurring). 

3. Id. at 309 (Stewart, J., concurring). 

4. Id. at 311 (White, J., concurring). 

5. 428 U.S. 153 (1976). 
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evidence in extenuation, mitigation, and aggravation. The defendant or 
his counsel and the prosecuting attorney then present sentencing argu­
ments, and the defendant enjoys substantial latitude as to the type of 
evidence he may introduce. 6 The Georgia statute further provides that 
the judge rrust consider (or address in his instructions to the jury) any 
mitigating or aggravating circumstances in the case. Before a convicted 
defendant may be sentenced to death, the jury or judge nust find beyond 
a reasonable doubt one of the ten aggravating circunstances 7 specified 
in the statute, and the fact-finder nust then elect to i.npose the death 
sentence. If the death penalty is adjudged, the jury or Judge rrust 
specify the aggravating circunstance justifying that sentence. 

In considering whether this statute was constitutional, the Court 
stated that Furnan "held that [the death penalty] rould not be i.nposed 
under sentencing procedures that created a substantial risk that it ~ld 
be inflicted in an arbitrary and capricious manner," and "mandates that 
where discretion is afforded a sentencing l::ody on a matter so grave as 
the detennination of whether a human life should be taken or spared, that 
discretion nu.ist be suitably directed and limited so as to minimize the 
risk of wholly arbitrary and capricious action ... 9 The Court supported 
the bifurcated trial system and jury sentencing in capital cases, but 
recognized a problem where the jury rrust reach a sentencing decision. Al­
though they may be given all information relevant to sentencing, jurors 
nonrally have little, if any, experience in discharging that responsibil­
ity. 

The Court saw a partial solution to this problem where the jury was 
specifically infonned of the aspects of the cri.roo and the defendant which 
the state deemed relevant to the sentencing decision. This type of gui­
dance reduces the likelihcx:xl that an arbitrary or capricious sentence will 

6. See BrCMn v. State, 235 Ga. 644, 220 S.E.2d 922 (1975). 

7. The aggravating circumstances recognized by the statute are based 
upon the accused' s history of previous convictions, the status of the 
victim, the carmission of other capital felonies in conjunction with the 
subject offense, the notive and purposes of the offense, the degree of 
public hazard it creates, and the manner in 'Y.hich it was conmitted. 
Georgia Code Ann. §27-2534.1 (Supp. 1975). 

8. Id. at §27-2534.l(c). 

9. Gregg v. Georgia, supra note 5, at 188-89. 
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be imposed, especially since the jury nrust state the facts upon which it 
relies. In analyzing Georgia's new procedure, the Cburt initially enpha­
sized that the jury's attention was directed to the specific circunstances 
of the crime and the characteristics of the accused, and that it was re­
quired to ma.1<e specific findings as to the justification for the death 
penalty. These procedures satisfied the Cburt' s concern that there was 
"no meaningful basis for distinguishing the few cases in which [the death 
penalty] is irrp:>sed fran the many cases in which it is not."10 

On the sane day that Gr~ was armounced, the Cburt released its de­
cisions in Proffitt v. FloriCfcil and Jurek v. Texas.12 Both States had 
revised their death penalty statutes after Furman. The new Florida stat­
ute is similar t:o Georgia's in that it requires the jury to consider 
"[w]hether sufficient mitigating circumstances exist • • • which outweigh 
the aggravating circumstances" and "[b]ased on these considerations, 
whether the defendant should be sentenced to life [irrpr.isorurent] or 
death ... 13 The statute specifies the aggravating and mitigating circum­
stances to be considered.14 The jury reaches the sentenci03 verdict 
by a majority vote: ho.vever, its conclusion is only advisory. The trial 
judge determines the actual sentence. According to state case law, "[i]n 
order to sustain a sentence of death follo.ving a jury rea::>nTOOndation of 
life, the facts suggesting [that punishment] should be so clear and 
convincing that virtually no reasonable person could differ. 0 15 Further, 
when the trial judge irrp:>ses a death sentence, he nust set forth, in 

10. Funnan v. Georgia, supra note 1, at 313 {White, J., concurring}. 

11. 428 u.s. 242 (1976}. 

12. 428 u.s. 262 (1976). 

13. Proffitt v. Florida, supra note 11, at 248. 

14. The aggravating circunstances recognized by the statute are similar 
to those surmarized in note 7, supra. Fla. Stat. §921.141 (5) {Supp. 1976-
77). Mitigating circunstances stem from the absence of a significant his­
tory of criminal activity by the accused, his mental and enot.ional status 
during the offense, his age, his role in the crime, and the victim's 
conduct. Id. at §921.141(6). 

15. Tedder v. State, 322 So.2d 908, 910 {Fla. 1975). 
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writing, the facts supporting the C'Onclusion that there are aggravating 
circumstances and insufficient mitigating factors. The Cburt sanctioned 
Florida's procedure and opined that sentencing by the trial judge should 
enC'Ourage C'Onsistency since judges are generally rrore experienced in 
performing that duty. 

Under the Texas statute revi~d in Jurek, the jury must find beyond 
a reasonable doubt that a murder was comnitted under one of five circum­
stancesl6 before it may i.npose the death penalty. Texas law also re­
quires that a separate sentencing proceeding be <X>nducted. During this 
hearing, any relevant evidence may be introduced and argunent frcm ooth 
parties is allov.ied. The jury nust then affirmatively .answer, beyond a 
reasonable doubt, three questions before a death sentence may be ad­
judged.17 Although Texas has not adopted a statutory list of aggravating 
circunstances, the Cburt found that the narrowing of the categories of mur­
der in which the death sentence may be irrposed serves the same purp:::>se. 
Each of these categories is encarpassed by one or rrore of the aggravat­
ing circumstances <X>nsidered by Georgia and Florida. 

Thus, the aggravating circumstances recognized by those states 
are eleroonts of Texas' capital nurder offenses at the guilt-detennining 
stage. The Supreme Court felt that this procedure produced a smaller 
class of criminals potentially subject to the death penalty than either 
the Georgia or Florida statutes. In determining the C'Onstitutionality 

16. Under the statute, aggravating circumstances arise fran the status 
of the accused and the victim, the rrotive for the offense, and the comnis­
sion of other felonies in conjunction with the offense. Tex. Stat. Ann. 
Art. 1257 (1973). Article 1257 has been superseded by Tex. Penal Cbde 
Ann. §19.03. 

17. The jury rust determine: 

( 1) whether the <X>nduct of the defendant that caused the death of the 
deceased was ccmnitted deliberately and with the reasonable expectation 
that the death of the deceased or another \\Ould result; 

(2) whether there is a probability that the defendant \\Ould <X>mnit 
criminal acts of violence that \\Ould C'Onstitute a <X>ntinuing threat to 
society; and 

(3) if raised by the evidence, whether the <X>nduct of the defendant in 
killing the deceased was unreasonable in response to the provocation, if 
any, by the deceased. Id. at 37.07l(b). 
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of the Texas provision, the Court held that a jury must oonsider, on the 
basis of all relevant evidence, not only why a death sentence should be 
irrposed, but why it should not be imposed. The Texas appellate oourts 
allow a defendant to bring to the jury's attention whatever mitigating 
circumstances he can denonstrate.18 This procedure adequately insures 
that evidence of mitigating circumstances can be brought before the 
jury, and the statute therefore passes oonstitutional rruster. 

In Roberts v. Louisianal9 and W:Jodson v. North carolina,20 the SU­
prerre Court struck dONn statutes which imposed mandatory death sentences 
for certain crimes. These statutes did not provide for individualized 
sentencing or the oxisideration of mitigating factors. In Lockett v. 
Ohio,21 the Ohio death penalty statute was held unoonstitutional becuase 
it limited the range of circumstances to be considered in mitigation of 
a death sentence to one of three specified in the statute. In Coker v. 
Georgia, 22 the Court held that "a sentence of death is grossly disprcr 
fX)rtionate and excessive punishment for the crilre of rape and is there­
fore forbidden by the Eighth .Amendment as cruel and unusual punishment ... 23 
The Cburt clearly indicated that the death penalty oould never be unposed 
for rape itself, no matter what aggravating circumstances surrounded the 
crime. 

The Code's Death Penalty 

Although a considerable body of case law pertaining to capital pun­
ishment statutes has eroorged since Funnan, the precise inpact of that 
decisional law on capital punishment provisions in the Uniform Code of 
Military Justice is a matter for speculation. When the Funnan decision 
was announced, no person tried under the Uniform Code of Military Justice 
was pending a death sentence. However, in Justice Po.vell' s dissenting 
opinion, in which Chief Justice Burger and Justice Blackmun and Justice 
Rehnquist joined, he stated: 

18. Jurek v. state, 522 s.w.2d 934 (Tex. 1975). 

19. 428 u.s. 325 (1976). 

20. 428 u.s. 280 (1976). 

21. 438 u.s. 586 (1978). 

22. 433 u.s. 584 (1977). 

23. Id. 
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Because of the pervasiveness of the consti­
tutional ruling sought by petitioners, and 
accepted in varying degrees by five rrembers 
of the Court, today's departure fran estab­
lished precedent invalidates a staggering 
number of state and federal laws. The cap­
ital punishm:nt laws of no less than 39 
States and the District of Columbia are 
nullified. In addition, numerous provi­
sions of the Criminal Code of the United 
States and of the Uniform Code of Military 
Justice also are voided. 11 24 

In Shick v. Reed, 25 the Suprare Court declined to address the consti­
tutionality of a death sentence imposed by a court-martial because 
the accused's sentence had been ccmnuted prior to Funnan and he was 
not facing a possibly invalid death sentence when his case was before 
the Court. Ho.vever, the United States Court of Appeals for the District 
of Columbia stated in dicta that Funnan v.ould have required the excision 
of a military death sentence.26 

Provisions for iltlfX)sing a death sentence under the Code have rercained 
virtually unchanged for thirty years. A general court-martial corrp::>sed 
of officer or officer and enlisted members rna.y :inp:::>se a death sentence 
upon those persons convicted of an offense for which that punishment is 
authorized by the Code, if the convening authority has not directed that 
the offense be tried as non-capital. 27 A death sentence is authorized 
in ti.ire of war for desertion (Article 85) : assaulting or disobeying a 
superior cxmnissioned officer (Article 90): improperly using a countersign 
(Article 101): spying (mandatory death sentence per Article 106), and 

24. Funnan v. Georgia, supra note 1, at 417-18 (Po.vell, J., dissenting). 

25. 419 u.s. 256 (1974). 

26. 483 F.2d 1266 (D.C. Cir. 1973). See also United States v. Fountain, 
2 M.J. 1202 (NC:MR 1976), and United States v. Day, 1 M.J. 1167 (CG01R 
1975), cases in which Funnan has been applied by military courts at the 
trial level. 

27. Articles 18 and 52 (b) (1), Uniform Code of Military Justice [herein­
a~er cited as UCMJ], 10 u.s.c. 818 and 852(b)(l) (1976). 
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misbehavior of a sentinel (Article 113). Unless referred to trial as 
noncapital, a death penalty may be irrp:>sed at anyt.i.roo for rrutiny or 
sedition (Article 94); misbehavior before the eneny (Article 99); sulx>rdi­
nate corrpelling surrender (Article 100); forcing a safeguard (Article 
102); aiding the eneny (Article 104); willfully and wrongfully hazarding 
a vessel or suffering the sarre (Article llO(a)); premeditated rrurder 
or hanicide o::mnitted while perpetrating or atterrpting to perpetrate 
burglary, sodomy, rape, robbery, or aggravated arson (Article ll8 (1) and 
(4)); and forcible rape (Article 120(a)}. Upon a finding of guilty, all 
capital offenses shall be punished by death or such other punishment 
as a court-martial may direct except Article 106, which mandates a death 
sentence for the offense of spying in t.i.roo of war, and Artie le 118 ( 1} 
and 118(4), which require a sentence of either death or confineroont for 
life. The scope of authorized punishment following a court-rna.rtial con­
viction for rcost capital offenses therefore ranges from no sanction what­
soever to a death sentence. The only Code provision limiting the court­
martial' s sentencing discretion is Article 55, which prohibits cruel or 
unusual punishment. 

If the Code' s provisions do not contain the same inherent defects 
as the Funnan-type statutes, an examination of the statistics pertain­
ing to the implerrentation of those death penalty provisions should 
prest.Dnably disclose a pattern of consistent, non-discriminatory appli­
cation. Military courts-martial have seldom adjudged a death sentence 
which was later approved by a convening authority. In the few cases in 
which an approved death sentence was forwarded for appellate review, the 
sentences were rarely executed. Thirty-seven soldiers have been sen­
tenced to death for offenses comnitted under the Code.28 Of these ap­
proved death sentences, 24 were adjudged for prerooditated murder, eight 
were adjudged for murder comnitted during the perpetration or atterrpted 
perpetration of robbery or rape, and five were adjudged for rape. Only 
nine individuals have been executed for offenses tried under the Code: 
seven for premeditated murder (three of whom were convicted at a joint 
trial), 29 and one for a "felony" murder30 and rape.31 The last death 

28. Unless otherwise indicated, all statistics were obtained from 
records maintained in the Office of the Clerk of the United States Army 
Court of Military Review. 

29. United States v. Tharas, 6 US01A 92, 19 G1R 218 (1955); United 
States v. Ransom, 12 01R 480 (ABR 1953}; United States v. Edwards, 11 
01R 350 (ABR 1953); United States v. O'Brien, 9 Q1R 201 (ABR 1952); 
United States v. Riggins, Settles and Beverly, 8 CMR 496 (ABR 1952). 

30. United States v. M'.:>ore, 13 Q1R 311 (ABR 1953). 

31. United States v. Bennett, 7 USCMA 97, 21 CMR 223 (1956). 
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sentence which was carried out against a servicerreiriber tried under the 
axle was adjudged on 8 February 1955. Private First Class John A. Bennett 
was convicted on that date for rape and attemf>ted prerreditated nurder. He 
was executed on 13 April 1961. 

Between l January 1955 and 31 December 1979, the Clerk of the United 
States Army Court of Military Revie..; received 178 records of trial in 
which the accused was found guilty of premeditated rrurder or uurder COfr­

mitted during the perpetration or atterrpted zerpetration of a burglary, 
sodcxny, rape, robbery, or aggavated arson. 3 The ratio of convictions 
to death sentences adjudged and approved during this period was 178 to 
seven:33 the ratio of convictions to death sentences executed during the 
same timeframe was 178 to zero. The absence of any appellate court ruling 
on Funnan' s irrpact on the axle 1 s death sentence provisions nay be attribut­
ed to the fact that for approxirrately seven years preceding Funnan and 
eight years since that decision, no servicem:miber had standing to raise 
the issue before an appellate tribuna1.34 

These statistics reveal that the death penalty has not been consis­
tently imposed on servicemanbers convicted for similar capital offenses. 
In addition to the lack of statutory guidelines, there are procedural 
aspects of court-rrartial sentencing which disclose an inherent ineiuity 
in the irnposition of death sentences. Unlike civilian trials, which, 
when Funnan was announced, unifotmly required 12-person juries in death 
cases, a servicercaril::>er rray be sentenced to death by a court-rrartial 

32. The number of persons convicted of forcible rape during this period 
is considerably larger, but because of the greater likelihood of non­
capital referral, no specific conparison is rrade between rape convictions 
by Army courts-rrartial and adjudged capital sentences. The Office of 
the Clerk of the Army Court of Military Review does not rraintain any sta­
tistics which reflect the number of convictions by Army cxmrts-rrartial 
for given offenses prior to 1 January 1955. 

33. The precise significance of this statistic is obscured by the fact 
that no records reflect the number of cases in which premeditated murder 
or "felony-murder" was referred to trial as a noncapital offense. If a 
large number of these cases were referred as capital, the death penalty 
rray be as infrequently imposed as the stati~tic irrplies. 

34. The constitutionality of the death penalty is an issue currently 
pending before the United States Army Court of Military RevieN in United 
States v. Matthews, CM 439064. 
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ccmposed of as few as five members.35 Convening authorities establish 
general courts-martial ccmposed of rrore than five namers at their dis­
cretion. One servicemember may therefore be sentenced to death by the 
vote of a 5-member panel while a similarly situated military acc11sed could 
have the benefit of a substantially larger court. This inherent i:otential 
for variance in the number of members of the court is particularly criti­
cal because a death sentence may only be adjudged by concurrence of all 
meinbers present at the time the vote is taken;36 obviously, the fewer the 
court members, the greater is the likelihood of unan.imity.37 Arguably, 
this procedure is inconsistent with the concept of equal protection. 

Post-Furman Law and the Code 

Four factors should be considered in determining whether the Code's 
death penalty is constitutional: v.ihether it has been determined, in a 
manner deemed adequate for factual findings in capital cases, that the 
defendant falls within a category for which the legislature has pre­
scribed execution as a just sentence; whether the sentencing decision 
was sufficiently controlled to avoid arbitrariness and discrimination; 
whether the judge or jury entrusted with discretion to determine the 
sentence was able to act consistently with society's sense of justice; 
and whether the sentencing ~ actually acted in accordance with pre­
vailing notions of justice. 38 If these factors are not satisfied, the 
process by which the death sentence is imposed is unconstitutional. 

The proper application of the first factor is illustrated in the 
statutes upheld in Gregg, Proffitt, and Jurek. In Gregg, Georgia pre­
scribed ten aggravating circunstances, one of which had to be found to 

35. Article 16, lXMJ. 

36. Article 52(b)(l), UCMJ. 

37. See Ballew v. Georgia, 435 U.S. 223 (1978), for a discussion of 
the merits of juries cornp:>sed of a greater mnnber of members. See 
also, Schafer, The Mili and the Six Member Court - An Initial Lookat 
BaIIew, 10 The Advocate 67 1978 ; Nolan, Ballew and Burch - Round Two, 
11 The Advocate 117 (1979). 

38. See Davis, The Death Penalty and the Current State of the Law, 14 
~im.L. Bull. 7 (1978). See also Note, Evolutions of The Eighth Amend­
ment and Standards Fbr the sition of The Death Penalt , 28 DePaul L. 
Rev. 351 1979 ; IX>nnelly, A Theory of Justice, Judicial Methodology, and 
The Constitutionalit of Ca ital Punishment: Rawls, DNorkin, and a Theo 
of Criminal Res~nsiblity, 29 Syracuse L. Rev. ll09 1978 ; Gardner, 
Capita! Punishment: The Philosophers and The Court, 29 Syracuse L. Rev. 
ll 75 (1978). 
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exist beyond d reasonable doubt before a defendant could be sentenced 
to death. In Proffitt, Florida prescribed aggravating circumstances and 
mitigating circumstances for the jury to consider. The jury rendered an 
advisory decision to the trial judge regarding the sentence, but he made 
the final decision on punishment. The trial judge must then state in 
writing what aggravating circumstances exist and thrit there are insuffi­
cient countervailing factors in mitigation. In Jurek, Texas required the 
jury to find beyond reasonable doubt that a murder was comnitted under one 
of five specified circumstances before it could impose the death penalty. 
Further, the jury must affinm.tively answer three statutory questions, 
beyond a reasonable cbubt, before it ilE.Y impose a death sentence. 

A cortpClrison of the Code's death penalty provisions to these statutes 
reveals that a military court is given no statutory guida.nce to determine 
whether a particular defendant falls into a category for which the death 
sentence should be im.[X>sed. For example, Article 118 of the Code pro­
vides in pertinent part that: 

Any person subject to this chapter who, 
without justification or excuse, unlaw­
fully kills a human being, when he -- {l) 
has a praneditated design to kill • • • 
or (4) is engaged in the perpetration or 
atterrpted perpetration of burglary, sodo~, 
rape, robbery, or aggravated arson; is 
guilty of murder, and • shall suffer 
death or imprisonrrent for life as a court­
martial may direct.39 

The members are advised that, pursuant to this statute, the punishment for 
premeditated murder_ or "felony" murder is life imprisonment or death as 
the court may direct. The Code provides no guidance as to what category 
of defendant should be sentenced to death as op.[X>sed to life imprison­
ment, and in this respect it fails to meet the first prerequisite of a 
constitutional death penalty statute. 

The second and third factors focus on whether the sentencing deci­
sion was sufficiently controlled to avoid arbitrariness and discrimina­
tion and whether the jury was able to act consistently with society's 
sense of justice. These factors are applicable after the court has deter­
mined that a defendant falls into one of the categories for which the 

39. Article 118, UCMJ. 
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death penalty rray be imposed. The Court in Greg9 concluded that a bifur­
cated sentencing proeedure was the best method of insuring that the sen­
tencing body receives infonnation concerning the circumstances of the of­
fenses as well as the character of the offender. But the Court also noted 
that "the provision of relevant infonnation under fair procedural rules 
is not alone sufficient to guarantee the infonnation will be properly used 
in the irrposition of punishment, especially if sentencing is performed by 
a jury. "40 

To alleviate this problem, the Court directed that juries be informed 
of those factors relating to the crime and the defendant which the State 
deems particularly relevant to the sentencing decision. It is clear fran 
the Court's language that rrore than the traditional jury instruction is 
required to direct sentencing deliberations. In Gregg, the Court found 
that Georgia's procedure, v.ihich required the fact-finder to conclude that 
the case involved "aggravating circumstances" enumerated in the statute 
before adjudging a death sentence, forced the jury to consider the char­
acter of the accused and the circumstances of the crirne before adjudging 
a sentence. These clear and objective standards directed the jury's 
attention to society's interests in the sentencing decision. In a sub­
sequent decision involving the Georgia statute, the Suprene Court held 
that the Georgia Supreme Court failed to sufficiently narrow the interpre­
tation of the tenns "outrageously or wantonly vile, horrible or inhunan" 
as one of the statutory grounds for irrposing a death penalty. 41 Thus, 
the Court reaffirmed its po.sition that both the statute and the interpre­
tation of the statute Itl.lst effectively preclude the arbitrary and capri­
cious imposition of a death penalty. 

Alth::>ugh the military sentencing procedure allows the introduction 
of relevant infonnation in extenuation and mitigation LU1der relaxed 
evidentiary and procedural rules,42 and although the military judge is 
required to tailor his sentencin1 instructions to the evidence presented 
in extenuation and mitigation, 4 he is not required to instruct the 
mambers of the court on factors v.ihich society deems relevant to sentencing 

40. Gregg v. Georgia, supra note 5, at 192 

41. Q)dfrey v. Georgia, 446 u.s. 420 (1980). 

42. Paragraph 75c, Manual for Courts-Martial, United States, 1969 (Re­
vised edition). -

43. See,~· United States v. Wheeler, 17 US01A. 274, 38 CMR 72 (1967). 
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decisions.44 Similar instructions were held_ inadequate in Gregg, since 
they do not specifically direct the court's attention to the circumstances 

44. The instructions state: 

You are aoout to deliberate and vote on the 
sentence in ci1is case. It is the duty of 
each member to vote for a proper sentence 
for the offense(s) of which you have found 
the accused guilty. Your determination of 
the kind and arrount of pw1ishrrent, if any, 
is a grave responsibility requiring the 
exercise of wise discretion. Although you 
must give due consideration to all rna.tters 
in mitigation and extenuation (as well as 
those in aggravation), you must bear in mind 
that the accused is to be sentenced only 
for the offense(s) you have found him guilty 
of ccmnitting. You must not adjudge an 
excessive sentence in reliance upon p::>ssible 
mitigating action by the convening or higher 
authority. [A separate sentence must be 
adjudged for each accused.] [(F.ach separate 
sentence) (A single sentence) shall be 
adjudged for all the offenses of which the 
accused has been found guilty.] 

You are further advised that you should 
consider all matters in extenuation and miti­
gation (as well as those in aggravation) 
(whether introduced before or after the find­
ings). Thus, you should consider evidence 
admitted as to the [ba.ckground and character 
of the accused, namely (specify relevant 
evidence)] (and) [the reputation and record 
of the accused in the service for good conduct, 
efficiency, fidelity, courage, bravery, or 
other traits which characterize a good soldier 
such as (specify relevant evidence)] (and) 
[the nature and duration of pretrial restraint, 
to wit: (indicate the nature and duration of 
restraint) (and) ( ) ] • Department of Army 
Panphlet 27-9, Military Judges' Guide, para. 
8-2; 8-5 (C3, June 1971). 
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of the crime and the personal characteristics of the person who ccrnni.tted 
it. In addition, in the absence of precise statutory standards, there 
can be no guarantee that relevant information will be properly assessed. 
Whether the sentencing authority in a particular case has acted consis­
tently with prevailing societal notions of justice is determined on an 
ad hoc b3.sis. However, the available statistical data concerning the 
imposition of death sentences by Anny courts-martial reveal that the 
sentence has not been imposed consistently for similar offenses. 

A brief review of the ar:pellate decisions involving federal death 
penalty statutes leads to the conclusion that the current codal provi­
sions cannot withstand constitutional challenge. Any evaluation of the 
Oxle's death penalty provisions should account for United States v. 
Kaiser,45 in which a federal rrurder statute was held to be unconstitu­
tional. That decision is particularly relevant because of the simi­
larity between the language of the statute and the Oxle's death penalty 
provisions.46 In Kaiser, the defendant was tried for preme;1itated 
murder and sentenced to death. The Court of Appeals found that the 
statute reposed unfettered discretion in the sentencing authority, and 
noted that in United States v. Watson,47 the government conceded that 
any death penalty imposed under the subject statute v.ould be void. 
Finally, the Court observed that the legislative history of the Anti­
hijacking Act of 1974 records Congress 1 understanding that Funnan had 
invalidated the death penalty for the federal crimes of aircra~ piracy, 
treason, kidnapping, rrurder, and assassination or kidnapping of a merrber 
of Congress. 

45. 545 F.2d 467 (5th Cir. 1977). 

46. 18 u.s.c. §lll(b) (1976) provides: 

Whoever is guilty of rrurder in the first 
degree shall suffer death unless the jury 
qualifies its verdict by adding thereto 
"without capital punishment," in which 
event he shall be sentenced to .irrprison­
ment for life. 

47. 496 F.2d 1125, 1126 n.3 (4th Cir. 1973). 
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Conclusion 

The statute under review in Kaiser was unconstitutional because 
it provided no "clearly defined channels of sentencing discretion focusi~ 
on the particularized circumstances of the crime and the of fender." 
Appellate courts have also held that the death ~lties under the federal 
rape statue49 and the federal air piracy statute50 are unconstitutional. 
The Code's death penalty provisions are so similar to these federal 
statutes that they will likely encounter a similar fate. Notwithstanding 
United States v. Fountain and United States v. Day, military trial judges 
have generally declined to address the constitutionality of the death 
penalty when the issue is raised at the trial level. When defense counsel 
face the prospect of defending a court-martial charge which has been 
referred to trial as a capital offense, the death penalty's constitution­
ality should nevertheless be challenged. Referral of a case as capital, 
even if the death penalty is not adjudged or approved, limits an accused's 
choice as to forlJTI and plea, and if the Code's death penalty is ultimately 
invalidated, counsel may argue that capital referral alone constitutes 
prejudicial error. 

48. United States v. Kaiser, supra note 45, at 474. See United States 
v. WJods, 484 F.2d 127, 138 (4th Cir. 1973). 

49. United States v. Quinones, 353 F. Supp. 1325 (D.P.R. 1973). 

50. United States v • .Bohle, 346 F. Supp. 577 (N.D.N.Y. 1972). 
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D.EM:NsrRATING PR&JUDICE IN "SPEEDY TRIAL" CASES 

By Major James F. Nagle* 

Introduction 

One of the nost frequently litigated rrotionsl in military jurispru­
dence urges the dismissal of criminal charges because of purportedly 
prejudicial goverrunental delays in prosecuting the accused. In order to 

·prevail, the defense counsel rrust do nore than join in a stipulated 
chronology of processing times and dates2 and vaguely argue that the 
accused's Sixth Amendment right to a speedy trial has been violated: 3 
he rrust dennnstrate that the delay prejudiced the accused. A volumirnus 
arrount of military ccmnentary addresses the "speedy trial" issue, 4 and 
defense counsel should refer to these sources for a general discussion 
of the subject. This article will focus on the element of prejudice in 
cases where the issue is raised.s 

*Major Nagle received a B.S.F.S. from Georgetown University School of 
Foreign Service and a J.D. from Rutgers Law School. An L.L.M. candidate 
at George Washington University Law School, he is a Branch Chief in the 
Defense Appellate Division. 

1. The notion to dismiss for lack of a speedy trial is reC03Ilized in 
paragraph 215e, Manual for Courts-Martial, United States, 1969 
(Revised edition) [hereinafter cited as M:l-1, 1969]. 

2. Fbr a criticism of this type of stipulation, ~ Holdaway, Litigating 
Speedy Trial, The Army Lawyer, July 1974, at 11. 

3. See, ~~.s.:_, United States v. Harness, 48 CMR 846 (NCMR 1974): United 
States v. Bates, 47 Cl1R 615 (NCl1R 1973): United States v. Linton, 47 CMR 
587 (NCMR 1973). 

4. See, e • .s_., Gilligan, Speedy Trial, The Army Lawyer, October 1975, 
at l: Tichenor, The Accused's Right to a Speedy Trial in Military Law, 52 
Mil. L. Rev. 1 (1971): Torvestad, Speedy Trial in Military_ Law, 8 Af' JAG 
L. Rev. (No. 3), 33 (May-June 1966): Ross, Avoiding the Spe~ Trial 
Issue, 21 JAG J. 101 (1967): Comrent, Right to a Speedy Trial - _State 
of the Law, 18 JAG J. 290 ( 1964) : Stubbs, Delays in Trial, .15 JAG ,J. 39 
(1961). 

5. For a gener;i.l discussion of the subject see Corment, Constitutional 
Ri9_ht to a Speedy Trial:_ The Element of Prejudiee and the Burden o~ 
Proof, 44 Tenple L. Q. 414 (1971). 
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The Standard 

In resolving "speedy trial" issues, the court nust detennine "Whether 
the Government proceeded with reasonable diligence and without deliberate 
oppression of the accused. 11 6 The standard is therefore conprised of two 
elements, both of Which nust be satisfied: the government nust shCM that 
it acted with reasonable dispatch under the circunstances and that the 
delay ~as not the result of malevolent intent or deliberate oppression. 
The government rarely encounters difficulty in sustaining the second 
elerrent, and the current standard has been broadened to include a rrore 
realistic test. The government rrust shCM that it ''has proceeded with 
reasonable diligence and without deliberate oppressicn of the appellant 
or a lack of concern for the requirement of expeditious prosecution • .,7 
Thus, the government must shCM not only that it had no malevolent intent 
but also that it was attentive to the accused's right to a speedy dispo­
sition of the charges pending against him. These standards, ho.vever, 
provide no guidance en What is "reasonable" diligence or "expeditious" 
prosecution; those terms nust be interpreted in light of Barker v. 
Wingo.8 

The court in Barker stated that four factors nust be analyzed in 
order to detennine Whether an accused's speedy trial right has been vio­
lated: (1) the length of delay; (2) the reasons for delay; (3) Whether 
the accused asserted his right to a speedy trial; and (4) any resulting 
prejudice to the accused. 9 The court emphasized that none of these 
factors is talismanic or dispositive. They must be considered in conjunc­
tion with other relevant circumstances so the judge ma.y balance the 
prosecution' s handling of the case against the accused' s right to -- and 
the public's interest in -- a speedy trial. 

6. United States v. Amundson, 23 US01A 308, 49 CMR 598 (1975). 

7. UnitedStatesv. Hagler, 7M.J. 944, 947(NCMR1979) (enphasis added). 

8. 407 u.s. 514 (1972). 

9. 'Ihese factors awly to the military. See United States v. Marshall, 
22 US01A 431, 47 CMR 409 (1973). 

90 



Requirement to Sho.v Prejudice 

Although prejudice is one of the four factors enumerated in Barker 
v. Win99, the Supreme OJurt has announced that it need not be affirma­
tively denonstrated in all spee?t' trial cases.10 Under sore circum­
stances, prejudice is irrelevant; 1 in other cases it may be presumed. 
Finally, there are situations in which a sh0>1ing of specific prejudice 
must be made. The first category has been aptly described by the Fifth 
Circuitll as that "point of coalescence of the other three factors in 
a novant's favor" at which "prejudice -- either actual or presuned -- be­
corres totally irrelevant. 11 12 This situation arises when the government's 
handling of a case is flagrant and inexcusable. In such cases, courts 
will grant speedy trial notions in order to deter similar prosecutorial 
conduct in the future. The prosecution should not be all0>1ed to avoid 
responsibility for lackadaisically trying a case rrerely because the 
accused cannot derronstrate sanething as elusive and intangible as prej­
udice, and "at sore point the delay may be so offensive that a court 
must intervene regardless of whether the defendant has been incarcerated, 
subjected to public scorn and oblcx:iuy, or inpaired in his ability to 
defend himself. 11 13 

In United States v. Smith,14 the Army Board of Review had dismissed 
the charges for lack of speedy trial because "delays in preferring charges 
were unreasonable and oppressive. "15 TI1e Judge Advocate General certi­
fied the question to the OJurt of Military Appeals in order to ascertain 
whether the Board could properly reach that result "without determining 
whether the accused was in fact prejudiced by the delay when the delay 
was not so inordinate as to permit a presumption of prejudice and trial 

10. M::>ore v. Arizona, 414 u.s. 25 (1973). 

11. Turner v. Estelle, 515 F.2d 853 (5th Cir. 1975); Murray v. Wainwright, 
450 F.2d 465 (5th Cir. 1971). 

12. Turner v. Estelle, supra note 11, at 858. 

13. Id. at 859. 

14. 17 USQ1A 427, 38 CMR 225 (1968). 

15. Id. at 450, 38 01R at 228. Ninety-nine days elapsed between the 
accusoo' s restriction to Fort fbcxl and the preferral of charges. Al­
though neither the length of the delay nor the severity of the restric­
tion.seems particularly serious, the Board concluded that, in light of 
all the circumstances, the government acted unreasonably. 
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defense counsel specifically acknCMledged the accused was not, in fact, 
prejudiced. 11 16 The Court answered the question in the affinnative. If 
governmental actions are detennined to be W1reasonable and oppressive, 
prejudice is irrelevant. Therefore, if an examination of the first 
three factors conpels the court to conclude that the government has not 
rret the standard, an examination of prejudice is superfluous. 

The second category includes cases in which prejudice is presuned 
because of the length of the delay, especially if the defendant was 
incarcerated.17 Prejudice is presuned in these cases because it is often 
difficult to prove pretrial anxiety, the dirnning of a ffi€1rory, or other 
aspects of specific prejudice. The leading military case dealing with 
presumptive prejudice is United States v. Burton,18 in which the Court 
said that pretrial confinerrent which is "so long as to be wholly unreason­
able and inexplicable" constitutes prejudice .e::E_ ~· 19 The Court also 
held that "in the absence of defense requests for continuance, a presump­
tion of an Article 10, UCMJ violation will exist when pretrial confine­
rrent exceeds three rronths."2o This presurrption places a ''heavy burden on 
the Government to sha,..r diligence, and in the absence of such a sho.ving the 
charges should be dismissed. 11 21 The pres1.mption also obviates the need 
to dennnstrate specific prejudice.22 Unlike those in the first category, 

16. Id:--at 449, 38 CMR at 227 (errphasis added). 

17. See ~' Pitts v. North Carolina, 395 F.2d 182 (4th Cir. 1969); 
Petition v. Provo::>, 17 F.R.D. 183 (Md. 1955), aff'd ~ curiam, 350 U.S. 
857 (1955). 

18. 21USQ.fA.112, 44 CMR 166 (1971). 

19. Id. at 116, 44 CMR at 170. 

20. Id. at 118, 44 CMR at 172. Later cases held that the Burton presump­
tion 1s triggered by pretrial confinem:mt over 90 days in duration. 
United States v. Driver, 23 USCW\ 243, 119 CMR 376 (1974). See Gilligan, 
supra,note 4, for a discussion of Burton's 90-day rule. 

21. Id. 

22. United States v. Walls, 9 M.J. 88 (CMA 1980). 

• 
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these cases focus on the length of the delay. A prolonged. delay, even if 
justified, will raise the presumption that the accused was prejudiced. 
The court will then analyze the remaining factors in order to determine 
whether the notion should be granted. If, after determining the reasons 
for the delay and whether the accused asserted his speedy trial right, 
the court concludes that the government utterly failed to carry its bur­
den, the case would be dismissed even without a sho.ving of prejudice. 

In the third category, which includes cases where the first three 
factors are essentially neutral, a shONing of actual prejudice is vital 
to a successful speedy trial notion. 23 The need to shON prejudice is 
inversely proportionate to the delay in prosecuting the case. The length 
of delay is the "triggering rrechanism", and if it is sufficiently exten­
sive to be "12resl.lllptively" prejudicial, the court will analyze the ranain­
ing factors. 4 If it is not, a sho.ving of prejudice is irrelevant. '1'hus, 
if the accused is apprehended and charged irrrnediately after the crime 
allegedly occurred and the governrrent manages to try the appellant 30 days 
later, the fact that the main defense witness suddenly dies the day before 
trial is inconsequential. Although there is clearly actual prejudice in 
such a case, any speedy trial notion will fail because the "delay" was 
obviously not unreasonable.25 Therefore, prejudice is not a guarantee or 
the sine ~ non of judicial relief in this area.26 

23. United States v. Henry, 615 F.2d 1223 (9th Cir. 1980). 

24. United States v. Latimer, 511 F.2d 498 (10th Cir. 1975); see also 
Barker v. Wingo, supra note 8, at 530. The phrase "potentially prejudi­
cial" is preferable to "presumptively prejudicial." If an accused is in 
pretrial confinanent over 90 days, a presumption of prejudice arises under 
Burton. If he is only in pretrial confinemmt 89 days, the delay does 
not raise a presumption of prejudice, but it is clearly potentially 
prejudicial, and justifies analysis of the other factors enunerated in 
Barker. 

25. See United States v. Anderson, 471 F.2d 201 (5th Cir. 1973). 

26. Hoskins v. Wainwright, 485 F.2d. 1186, 1188 (5th Cir. 1973). 
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Allocation of the Burden 

Once the defense makes a speedy trial notion, the government bears 
the burden of shONing the requisite diligence in prosecuting the accused. 
This burden never shifts to the defense. The Cburt of Military Appeals 
in United States v. Brown27 ruled that it is reversible error to require 
the defense to sho<N prejudice before the government presents evidence on 
the notion; the burden does not shift even if no Burton problem exists.28 
In Brawn, the law officer required the defense to sho.v prejudice before 
the governrrent introduced any evidence on the issue. Later cases, hov.-­
ever, stress that as long as the prosecution presented evidence to sustain 
its burden, it is not error to accord the defense an or:portunity to sho.v 
prejudice, which is nonnally vital to the notion's success.29 Certainly 
the government is capable of presenting evidence on the length of and 
reasons for the delay, and any timely defense assertions of the speedy 
trial right. Prejudice, en the other hand, is an intangible element 
which is difficult to establish and often impossible to rebut.30 Conse­
quently, unless the government utterly fails to sustain its burden 
in.which case prejudice is irrelevant -the defense will assl.ll1e what may 
be te~ the burden of going forward, and should produce any available 
evidence of prejudice.31 

27. 10 USCMA 498, 28 CMR 64 (1959). 

28. United States v. Washington, 49 CMR 884 (AFCMR 1975). 

29. United States v. Tibbs, 15 US01A 350, 35 CMR 322 (1965); United 
States v. ll::Mery, 46 CMR 546 (A01R 1972). See also Note, Whatever 
Happened to Speedy Trial, 2 The Advocate 1 (1970). This article discuss­
es the relevant case law and the apparent shift of the burden to the 
defense and concludes that defense counsel should act ns if they bear 
the burden. 

30. See Pitts v. North Carolina, supra note 17, a case in which the 
court dismissed the charges because the goverrJTient failed to sl10N absence 
of prejudice. 

31. See Unite<l States v. Sirles, 9 M.J. 773 (AFCMR 1980). 
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Types of Prejudice 

In Barker, the Court said that prejudice should be assessed in tenns 
of the interests which the speedy trial right is designed to protect: 
the prevention of oppressive pretrial incarceration; the minimization of 
the accused's anxiety and ooncern; and the limitation of possibilities 
that the defense will be irrpaired.32 

Oppressive Pretrial Incarceration 

Courts afford this factor special treatment because it represents 
the joinder, in its nnst severe fonn, of the other types of prejudice. As 
the Court said in Barker: 

The time spent in jail awaiting trial has a detri­
mental irrpact on the individual. It often means 
the loss of a job; it disrupts family life and it 
enforces idleness. M::>st jails offer little or no 
recreational or rehabilitative pr~ams. The time 
spent in jail is sirrply dead time. 3 

l\breover, the Court noted that pretrial confinement hinders the defen­
dant's abilit~ to gather evidence, contact witnesses, or otherwise prepare 
his defense.3 The Court, hONever, was specifically speaking of "oppres­
sive" pretrial incarceration as one of the "evils" the speedy trial right 
is designed to prevent. <:ppressiveness, in this oontext, is ccnprised of 
two factors: the length of oonfinem:mt and the oonditions under which it 
was served. Of these two, length is clearly nnre irrportant.35 Thus, 
while defense oounsel should focus on the length of any incarceration, 

32. Barker v. Wingo, supr) note 8, at 532. See also Ewell v. United 
States, 383 U.S. 116 (1966 : United States v. Ware;-1 M.J. 645 (NCMR 
1975). 

33. Barker v. Wingo, supra note 8, at 532-33 (fcx:>tnote ani.tted). 

34. Id. See also Boller, Pretrial Restraint in the Military, 50 Mil. L. 
Rev. 71 (1970)-. -

35. United States v. Burton, supra note 18: United States v. Latimer, 
supra note 24: confinement under especially severe circlll15tances may 
inplicate the accused's due process rights. 
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they should also stress any particular conditions (such as size of the 
cell, assigned w::>rk details, and family -separation) which exacerbate..i 
the situation.36 The Court in Barker v. Wingo, as well as the lower 
federal courts, refused to set a specific time limit in such matters.37 
On the other hand, the Court of Military Appeals imposed a 90-day time 
limit in United States v. Burton. 

The Burton rule, ho.vever, does not apply only to incarcerations: 
a restriction may 'be sufficiently severe to trigger the presurrption of 
prejudice.38 Defense counsel should therefore present evidence on the 
particular nature of the restriction including: 

(1) the size of the area of restriction; 
(2) the athletic, cultural, and academic facili­
ties available within that area; 
(3) any requirerrent to periodic"llly sign in; 
( 4) any requirernent to notify supervisory person­
nel of whereabouts; 
(5) whether the accused could leave the area of 
restriction for religious, medical, or legal 
visits only if acca-rpanied by an escort, and 
whether the escorts were readily available or 
could only be obtained after a delay; and 
(6) whether the restrictions prohibited the ac­
cused frcm visiting any particular friends or 
participating in any specific function. 

Although Courts rarely view restrictions as tantarrount to confinement,39 
counsel should nevertheless elicit factors such as those listed above 
since they are relevant to an assessment of the other types of prejudice. 

36. But see United States v. Broy, 14 USCMA 419, 34 CMR 199 (1964). 

37. See ~·, United States v. Cooper, 504 F .2d 260, 263 (D.C. Cir. 
1974). In the Speedy Trial Act of 1974, Congress did, ho.vever, i.rrpose a 
tirre limit, subject to excludable perio:ls, of 100 days fran arrest to 
trial. See Note, Speedy Trials: An overview of the Constitutional Right 
and the Federal and Texas Statutes, 10 Tex. Tech. L. Rev. 1043 (1979). 

38. United States v. Schilf, 1 M.J. 251 (01A 1976). See also United 
States v. Powell, 2 M.J. 6 (01A. 1976). 

39. See United States v. Powell, supra note 38; United States v. Molina, 
47 CMR 752 (ACMR 1973). 
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Impairment of the Defense 

Counsel should seek evidence in support of the speedy trial notion 
with particular attention to the possibility that governmental delays 
hampered the preparation of the defense case, since this fonn of prejudice 
undermines the fairness of the entire legal system. 40 Any fonn of re­
striction may inpair the defense in the same manner as irrprisonment: the 
defendant is unable to contact witnesses or gather evidence, especially 
in overseas camands in Which the alleged er.Dre occurre:i off-post. As­
sume, for example, that the accused is involved in an off-post brawl in 
a Genran discotheque. He is imnediately restricted to post. He claims 
self-defense and says there were several military and civilian witnesses 
Who can verify that the "victim" attacked him. He is unable, ho.vever, 
to accurately describe these individuals and cbes not know their surnarres. 
In such a scenario the defense counsel and his assistant have little 
chance of producing the prospective witnesses. Counsel should therefore 
elicit these facts at trial in order to support a sho.ving of prejudice. 
The prosecution may respond that these rt¥Sterious witnesses were not 
rrentioned until the trial began.41 

To preserve this notion, defense counsel should imnediately bring 
the matter to the attention of the trial counsel and the officer i!rp)sing 
the restriction. He should request that the accused be released from 
restriction so he may assist in locating these crucial witnesses. The 
request may later be introduced as an appellate exhibit in order to 
sho.¥ that the government was alerted to this possible prejudice and that 
the defense had not procrastinated during the delay. In order to prevail, 
allegations that the accused was prejudiced by the absence of a witness 
(or other evidence) should be (a) specific and su.J?IX)rtable by the evi­
dence; (b) related to a substantial matter in issue and helpful to the 
defense; an:i ( c) accanpanied by a showing of diligence by the defense. 
Finally, of course, counsel nust convince the court that he is unable to 
secure other proof of the matter about Which the missing witness v.ould 
have testified. 

40. Barker v. Wingo, supra note 8, at 532. 

41. See Braden v. capps, 517 F.2d 221 (5th Cir. 1975). 
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It is axianatic that the passage of time dims rrerrories, 42 and 
general allegations to that effect are insufficient to shCM prejudice.43 
Similarly, mere allegations that certain docunents have l:::>een lost or 
destroyed or that witnesses died will not suffice: there rrust instead l:::>e 
a shCMing of the nature of the lost evidence, indicating that it VvDuld 
tend to be exculpatory.44 Predictably, this shCMing is extremely diffi­
cult to make. 'As Justice Brennan has noted, "in a very real sense, the 
extent to which [the appellant] was prejtrliced by the government's delay 
is evidenced by the difficulty he encountered in establishing with par­
ticularity the elerrents of that prejudice. 1145 

Often the best method of shCMing prejudice is through the accused's 
test.i.rrony. He can present the factual background of the case and thereby 
specify the issues involved and derronstrate what the defense expects the 
evidence to shCM. otherwise, the defense counsel's l:::>est OfPOrtunity to 
sho.v prejudice is through exceptions to the hearsay rule. Military Rules 
of Evidence 30446 and 1004 enable the use of other evidence if a witness 
is unavailable (including situations in which the witness' menory has 
failed) or if the original of a docurent has been destroyed. If the de­
fense shCMs prejudice by secondary means, the prosecution can argue that, 
because the desired evidence is now before the court, any prejudice has 
been rerroved. Thus, by specifically derronstrating prejudice supportable 
by the evidence, the defense counsel will sinultaneously be jeopardizing 
his ability to shCM that the evidence is otherwise unavailable. A pos­
sible solution to this quandary will be discussed later in this article. 

42. United States v. McKee, 332 F. Supp. 823 (D. Wyo. 1974). 

43. United States v. Fitzpatrick, 437 F.2d 542 (8th Cir. 1974); United 
States v. F.dwards, 577 F.2d 883, 889 (5th Cir. 1978), cert. den. 439 
U.S. 968 (1978). See Note, The Constitutional Guarantee of"Sp::eay-;y.rial, 
8 Indiana L. Rev. 414 (1974). 

44. United States v. Edwards, supra note 39; United States v. Heinlein, 
490 F.2d 725 (D.C. Cir. 1973); United States v. Merrick, 464 F.2d 1087 
(10th Cir. 1972). 

45. Dickey v. Florida, 398 U.S. 30, 52-56 (1970) (Brennan, J., concur­
ring). 

46. Mil.R.Evid. 804(b) (5) enables the admission of rmterial, probative, 
and trustworthy evidence which v.Duld otl1erwise be inadmissible under any 
other exception. This provision is particularly i.rrportant to the defense 
counsel attempting to shCM prejudice. See United States v. Medico, 557 
F.2d 309 (2nd Cir. 1977). 
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The unavailable evidence rrust relate to a material fact in issue.47 
As one court noted, the loss of a character witness cannot be equated 
with the loss of an alibi witness whose testirocny, if believed, provides 
an absolute defense. 48 Defense counsel should therefore shON hON the 
lost evidence is vital to the defense's case. Extenuation and mitigation 
witnesses and general character witnesses normally will not fall within 
this category. Sane courts require not only that the evidence relate to 
a material fact, but also that it favorably inpact on the verdict. 49 
After voicing skepticism that an alleged alibi witness existed, the 
court in United States v. Jones50 stated that "the overwhelming evidence 
against appellant belies any thought that the witness • • • could pos­
sibly have swayed the jury's verdict. 11 51 Ho.Yever, in United States v. 
Macino,52 the court felt that the death of a co-defendant with first-hand 
kno.vledge of the events underlying the charges raised a . strong possibi­
lity of prejudice even in the absence of a shCMing that the testiroc:ny 
would have been favorable to the ar:pellant. 

Judges are understandably skeptical when reviewing claims that a 
recently deceased witness was essential to the defense case.53 Defense 
counsel should therefore build a record to shON that the essential nature 
of the evidence was recognized early in the case. Second, the record 
should sho,..r that the defense tried to locate the evidence. Courts often 
mention the defense counsel's failure to look for this "essential" evi­
dence in denying the rrotion.54 Indeed, in one case the court ruled that 

47. United States v. Edwards, supra note 43. 

48. United States v. BrONn, 354 F. Supp. 1000 (D.C. Pa. 1973). 

49. See, ~' United States v. Jones, 475 F.2d 322, 325 (D.c. Cir. 
1972); ~ also United States v. Heinlein, supra note 44. 

50. United States v. Jones, supra note 49. 

51. Id. at 325. 

52. 486 F.2d 750, 754 (1973). Cf. United States v. Anderson, supra note 
25. 

53. See, ~' United States v. Edwards, supra note 43; Braden v. Capps, 
supra note 41. 

54. See, ~' United States v. Edwaids, sufra note 43; Snith v. United 
States, 379 A.2d 1166 (D.C. Ct. App. 1977 ; United States v. Palmer, 
502 F.2d 1233 (5th Cir. 1974); United States v. Snook, 12 US01A 613, 
31Q1R199 (1962). 
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the defendant should have deposed a witness who ultimately died after a 
serious illness.SS 

In United States v. Mills,56 the defense claimed that the accused's 
insanity defense was prejudiced by the long delay in trying him. '!he 
court disagreed because the evidence of the defendant's mental condition 
was well-documented and these records could be used as the basis of the 
defense. Similarly, in United States v. Davis, 57 the court ruled that 
even though a defense witness was missing because of the delay, no 
prejudice resulted since his test:i.rrony ~uld have been cumulative. '!he 
facts in Mills illustrate the tactical dilemna YJhich the defense counsel 
often faces. If he diligently prepares his case and preserves evidence 
by deposition or subpeona of records, he might obliterate any possibility 
of sho.ving actual prejudice. On the other hand, if he does not act 
diligently, the court may be sl<eptical of his claim that the evidence is 
essential. The defense counsel should therefore attenpt to preserve 
whatever evidence he can. He should also "build a record" to show that 
he is not waiving his right to the original docunent or live testirrony 
but is forced to use this secondary and inferior -- method solely 
because of the governrnent's delay. 

For exarrple, if defense witnesses are pending separation fran the 
service, the defense should request that they be "flagged" or subpoened 
to ensure their presence at trial because they are essential to the 
defense case. If the government refuses to take such action to preserve 
critical defense evidence, the defense should ask that they be deposed 
as soon as fX>Ssible. By making this latter request, the defense is not 
forsaking its primary request that the witnesses be personally present 
at trial. De,EX>sitions are rx:or substitutes for live testimony and the 
defense should reluctantly accept them only in the face of government 
intransigence on its primary request. 58 When such a request is later 
introduced as an appellate exhibit, it will show defense diligence and 
preserve the issue. Military counsel are especially aided by United 
States v. Dupree, 59 in which the Army Court of Military Review dismissed 

55. United States v. Schwartz, 464 F.2d 499 (2nd Cir. 1972). 

56. 434 F.2d 266 (8th Cir. 1971). 

57. 487 F.2d 112 (5th Cir. 1973). 

58. This suggested language should be contained in a formal request to 
the convening authority subni.tted through the trial counsel and staff 
judge advocate. 

59. 42 CMR 681 (ACMR 1970). 

100 



on speedy trial grounds a case involving a 137-day delay because the court 
was thereJ::¥ deprived of the personal testirrony of key witnesses and had 
to rely oo depositions. Defense attorneys have atterrpted to use the 
follo.ving facts to illustrate inpainnent of the defense: the death or 
loss of a witness;60 the loss of records (including ~rs of attorne~l 
attendance records62, telephone records63, police notes64, and checks 5; 
pretrial publicit,6; delay in rredical examination67; destruction of 
physical evidence ; death, separation, or reassignment of the accused's 
attorney.69 

Personal Prejudice 

The third type of prejudice recognized by the Court in Barker stems 
frcm the anxiety an:i concern Whim atter'rl a criminal accusation. In 

60. See, ~., Dickey v. Florida, supra note 45; United States v. Fay, 
505 F.2d 1037 (1st Cir. 1974). 

61. United States v. Pal.mer, supra note 54. 

62. Id. 

63. United States v. Villano, 529 F.2d 1046 (10th Cir. 1976). 

64. Dickey v. Florida, supra note 45; United States v. Hines, 455 F.2d 
1317 (D.C. Cir. 1972). In Hines, ho.vever, the court ruled that the 
notes ~re not releasable under the Jencks Act; therefore, the defense 
was not prejudiced by their destruction. The case represents an atterrpt 
to go beyond the nonnal Jencks Act sanction of striking the particular 
witness' testim::my. It is a novel idea Which should be explored by 
counsel, especially if they can sho.v that the destroyed notes would 
have been exculpatory. 

65. United States v. Judge, 425 F. Supp. 499 (D. Mass. 1976). 

66. United States v. Ostrer, 481 F. Supp 407, 415 (S.D. N. Y. 1979). 
Such a tactic, however, will rarely succeed because such prejudice 
would nonnally be cured by a change of venue. 

67. United States v. Jackson, 542 F.2d 403 (7th. Cir. 1976). 

68. United States v. Burnett, 476 F.2d 726, 729 (5th Cir. 1973). 

69. State v. Bishop, 493 S.W.2d 81 (Tenn. 1973). 
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United States v. Marion, 70 the Cburt noted that governmental delays in 
prosecuting an accused curtail his associations, "subject him to rublic 
obloquy and create anxiety in him, his family and his friends. "7 One 
counsel alleged that his client was livin7 under the "sword of Danncles" 
while the prosecutorial delay continued. 2 This type of prejudice is 
clearly the least serious and the rrost difficult to prove. 73 As ffi3.n~ 
courts have noted, anxiety and <X)ncern are expected of an accused. 7 
The defense must shOW', therefore, that the accused's anxiety is abnoDnal­
ly great. In order to meet this burden, cnunsel should show that the 
government has not treated the accused in the same manner as other indi­
viduals in his position. The fact that the accused received "normal" 
treatment is often cited as a central factor .in finding no undue anxiety 
or concern. 75 Considering these facts, it is highly unlikely that any 
speedy trial rrotion will be successful if it is based solely on rillega­
tions of this type of prejudice. Counsel should elicit evidence of per­
sonal prejudice, ho.vever, and present it in conjunction w.ith evidence of 
other forms of prejudice. 

70. 404 U.S. 307 (1971). See also Moore v. Arizona, supra note 10, 
at 27. 

71. Id. at 320, citing Ewell v. United States, supra note 32, at 120. 

72. United States v. Palrner, supra note 54. 

73. In Bethea v. United States, 395 A.2d 787 (D.C. Ct. App. 1978), the 
coart said that if there was a lengthy delay, the prosecution rrust shCM 
that the anxiety was rnin.irral. 

74. See, ~·, United States v. Black, 50 CMR 369 (NCMR 1975); United 
States v. Clark, 376 A.2d 434 (o.c. Ct. App. 1977). 

75. United States v. Black, supra note 70. Black, an officer, was re­
lieved of his duties after he acknOW'ledged writing bad checks. The 
court said such a reiroval did not constitute an aggravating circumstance 
since it was normal and his ne..v assignment did not demean his officer 
standing. See also United States v. TJ:Mery, 46 CMR 546 (ACMR 1972). 

102 



The aspects of personal prejudice which have been stressed by de­
fense counsel or enphasized by courts include: 

(1) Psychological damage. In United States v. Dreyer,76 the defen­
dant suffered a severe mental disturbance because of the long delay in 
trying his case. Although he had consulted a psychiatrist and underwent 
intensive therapy, he was physically unable to work. He had attenpted 
suicide and required hospitalization. The Court held that there was 
sufficient prejudice to justify dismissal of the charges. 

(2) Loss of enployment. While this is a ccmron tactic used in 
civilian courts,77 military defense counsel have a rrore difficult hurdle 
to over<Xlffie. Even if a soldier is relieved of his present duties pending 
trial, he still receives his pay. Ho.vever, if the soldier loses prarotion 
opportunities, security clearance, or a part-time civilian job as a result 
of the pending charges, the defense counsel should present this fact to 
the court. 

( 3) Loss of income. Al though this factor is not used in the mili­
tary, it is sanetimes stressed in civilian courts.78 

(4) Family difficulty. Evidence that the pending trial precipita­
ted a divorce79 or separation80 or in some other way impeded a marriage81 
should be presented to the court. 

(5) Public scorn. Many courts stress this element,82 but it 
is obviously intangible. Counsel should therefore try to particularize 
the factor by docunenting its tangible manisfestations such as loss of 
menbership in clubs, teams, or associations. 

76. 533 F.2d 112 (3rd Cir. 1976). 

77. See, ~·9.·• Moore v. Arizona, supra note 10: United States v. Pallrer, 
supra note 54: United States v. Greene, 578 F .2d 648 (5th Cir. 1978). 

78. See, ~·.9:.·, United States v. Athens, 528 F.2d 1352 (5th Cir. 1976): 
United States v. Hay, 527 F.2d 990 (10th Cir. 1979): United States v. 
Greene, supra note 77. 

79. United States v. Palmer, supra note 54. 

80. Id. See United States v. Johnson, 579 F.2d 122 (1st Cir. 1978). 

81. United States v. Dysen, 469 F.2d 735 (5th Cir. 1972). 

82. See, ~, Mcx)re v. Arizona, supra note 10: United States v. Marion, 
supra note 66: United States v. Greene, supra note 77. 
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(6) Errbarrassment. This is especially significant in the close, 
relatively isolated military society. If an officer or senior nonccmnis­
sioned officer is relieved of his duties pending trial and is assigned 
rrenial tasks far belo,..r those normally assigned a person of his rank, 
counsel should emphasize this fact. 

(7) Consecutive sentencing. An unusual type of prejudice was 
successfully alleged in McCarty v. Heard.83 The accused was serving 
tirre in a Tennessee prison when he was charged with additional offenses. 
The Texas authorities delayed his trial until after he served his sen­
tence. In responding to a habeas corpus petition, the oourt stated that 
this delay negated the possibility that the sentence might be served 
concurrently with the initial sentence.84 

(8) Retention after separ:ation date. If the servicanercl::>er is held 
past his expiration of term of service (E'I'S) date, this should be stress­
ed. Although it is not, standing alone, an aggravating circumstance,85 
it can be canbined with other facts, especially if the delay caused a 
loss of enployment or enrollment in school. 

(9) Deterioration of physical condition.86 The accused rray also be 
prejudiced if the delay aggravated an injury or illness. 

Applicability of Sixth Amendment Protections 

In Marion, the Court announced that the Sixth Aroondment right to a 
speedy trial did not apply until the defendant was arrested or indicted. 
The Court recognized, ho.vever, that the passage of tirre prior to arrest 
or indictment could also prejudice the defense. In fact, the governrrent 
conceded that if the preindictment delay substantially prejudiced the 
appellant's right to a fair trial and the delay was intentionally used 
to gain a tactical advantage over the appellant, the Fifth Amendment's 
due process clause would require dismissal of the charges. 87 Al though the 
Court did not determine the circumstances under which prejudice resulting 

83. 381 F. Supp. 1290 (S.D. Texas 1974). 

84. Id. at 1293. 

85. See United States v. Amundson, supra note 6. 

86. United States v. Johnson, supra note 80; United States v. Broy, 
supra note 36. 

87. United States v. Marion, supra note 70, at 324. 
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fran preindictment delays would require that remedy, it did note88 that 
several circuits,89 recognized that prejudice in the prearrest indictment 
periaj constitute a proper basis for a due prcx:ess notion for di$uissal. 

In United States v. Kana, 90 the Navy Cburt of Military Review reject­
ed the appellant's due prcx:ess n:ntion because there was no showing that 
the delay in preferring charges was "deliberately achieved to harass or 
otherwise oppress the appellant or that prejudice was suffered by the 
latter" as a consequence of the delays. 9I Consequently counsel should 
attenpt to particularize examples of prejudice cx:curring prior to prefer­
ral. This is especially inp:>rtant in drug cases. Often the police will 
refrain fran i.ntnediately arresting an individual in order to preserve t11e 
anonymity of a confidential infonnant. If the officers do not arrest the 
suspect W1ti l rronths later, counsel should stress the loss of any witness­
es or evidence which cx:curred during that period. Although the notion 
is based on the Fifth Amendment, it may be combined with a speedy trial 
rrotion to enphasize the prejudicial aspects of the delay. 

Attributing Prejudice to the Delay 

Counsel nust not only show that the accused has been prejudiced, 
but also that the prejudice was caused by ilie delay and not because of 
ot11er factors such as the defense's failure to preserve previously avail­
able evidence. 92 For example, if the government tries ilie accused 15 
rronths after arrest but the main defense witness dies tw:::> weeks after 

88. Id. at 324 n.17. 
(1976). 

See also United States v. Lovasco, 431 u.s. 783 

89. See United States v. Harbin, 377 F.2d 78 (4th Cir. 1967); United 
statesv. Lee, 413 F.2d 910 (7th Cir. 1969); Jones v. United States, 402 
F.2d 639 (D.C. Cir. 1968) (delay in arresting defendant rendered it 
inp:>ssible for him to remercber his v.herealx>uts during the crime) ; Nickens 
v. United States, 323 F.2d 808 (D.c. Cir. 1963). 

90. 47 Cl1R 838 (NCMR 1973). 

91. Id. at 846 

92. See Wyrll1 v. United States, 386 A.2d 695, 697 n.8 (D.C. Ct. App. 
1978); Smith v. United States, supra note 54. 
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the arrest, the lengthy delay has no prejudicial effect.93 Similarly, 
courts have rejected a shONing of prejudice based on a loss of records 
When the records were probably rmavailable either before or shortly 
after the arrest.94 Defense counsel frequently allege that the accused 
was prejudiced by tl1e delay because he was relieved of his duties and 
assigned other tasks. This contention, ho.vever, is inaccurate. Relief 
fran duty is caused by the irtlfOsition of charges rather than the delay, 
and is often required by regulation.95 The delay obviously lengthens the 
tirre spent at these other duties, but the accused is by no 1neans assured 
that he may return to his forrrer job after the trial. Colll1Sel should 
therefore sho.v a clear causal connection between the delay and prejudice. 

Tendering the t-btion 

Speedy trial motions are normally subnitted prior to trial. 96 In 
United States v. McDonald, 97 the Supreme Court noted that the extent of 
prejudice can often be rrost accurately detennined after trial, When it 
is clear What evidence has been destroyed or forgotten. Other courts 
have accepted this approach. 98 In United States v. Walls, 99 the military 
ju1ge permitted cormsel to tender the motion during the sentencing pJrtion 

93. See United States v. Anderson, supra note 25. 

94. United States v. Palmer, supra note 54. 

95. See, ~·, Arrrry Reg. No. 195-3, Acceptance and Accreditation of 
Criminal Investigative Personnel (11 Jul. 1977) ~ ArnV Reg. No. 140-192, 
Organization, Training, Assignment, and Retention Criteria for Military 
Intelligence, Signal Intelligence, Electronic Warfare and Signal Security 
Units (15 Apr. 1980). 

96. Paragraph 67d, 6~, .!_, t-01, 1969. 

97. 435 u.s. 850 (1978). 

98. See~·, United States v. Meinster, 475 F. Supp. 1093 (S.D. Fla. 
1979)~ D:iy v. United States, 390 A.2d 957 (D.C. Ct. Al=P• 1978). 

99. 9 M.J. 88 (01A 1980). 
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of the trial. Tl) us, defense COW1Sel should be prepared to renew their 
speedy trial notion if additional evidence of prejudice is uncovered 
during the trial. 

Conclusion 

Military and federal cases are normally tried as expeditiously 
as possible. Consequently, carparatively few defendants suffer the egre­
gious delays which warrant autanatic dismissal or a presunption of pre­
judice. Because the government can usually articulate sane justification 
for the delay, a sho.ving of actual prejudice is vital; as the Court of 
Military Appeals stated, an "a,pparently satisfactory explanation for a 
particular delay might be revealed as unreasonable in light of the specific 
hann to the accused occasioned by the delay. 11 100 Defense COW1Sel should 
therefore be industrious and ingenious in discovering, preserving, and 
presenting evidence of actual prejudice. When it is introduced before a 
court-martial or appellate court, that evidence helps insure that the 
accused's right to a speedy trial will be vindicated. 

100. United States v. Parish, 17 USCMA 411, 416, 38 CMR 209, 214 (1968) • 

• 
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SEARCH AND SEIZURE: A PRIMER 

Part Three - The "Autambile" Exception 

Governrrent agents may search movable vehicles without a warrant if 
they have probable cause to believe that the area to be searched contains 
evidence of a crime and there are exi9ent circuns tances. 1 "While courts 
are reluctant to apply this rationale to searches of fixed premises, 2 
there is little hesitancy to extend it to all forms of conveyances, in­
cluding ma.ny types of "quasi-premises ... 3 In justifying these searches, 
reviec.ving tribunals cite the vehicle's rrobility (which renders the acqui­
sition of a warrant impractical), the attenuated privacy expectations 
in a vehicle, and the existence of probable cause. 

r:--united states-v:-carroll, 267 u.s. 132 (1925). For t11e purp::ises of 
Fourth Arrendment analysis, there is no distinction between an "instrurren­
tali ty" of crime and "mere evidence" of criJre. See Warden v. Hayden, 
387 U.S. 294 ( 1% 7). In Schrrerber v. Cali fornia;--3°84 U.S. 75 7 ( 1966), 
the Court upheld the warrantless extraction of a blood sample because 
the arresting officer had probable cause to believe the accused had been 
drivinJ while intoxicated, and "might reasonably have believed that he 
was confronted wit.11 an energency, in which the delay necessary to obtain 
a warrant • • • threatened the 'destruction of evidence.'" The Court 
utilized language similar to that in Carroll, but cited Preston v. United 
States, 376 U.S. 364 (1964), a case in which the "search incident to 
apprehension" exception was held inapplicable. See also Cupp v. Murphy, 
412 U.S. 291 (1973). For a."1 analysis of the constitutionality of t11e 
police techniques eniployed in Schlrerber, corrpare Rochin v. cali fornia, 
342 U.S. 165 (1952), with cases catalogued in United States v. cain, 5 
M.J. 844 (AQ1R 1978). --

2. See, ~, 2 w. LaFave, Search arrl Seizure §6.5. (1978). Cf. Zap 
v. United States, 328 u.s. 624, 628 (1946); United States v. Garcia, 3 
M.J. 1090 (NCMR 1977); United States v. Jeffers, 342 U.S. 48 (1951); 
McD::mald v. United States, 335 u.s. 451 (1948); Warden v. Hayden, supra 
note l; ChaJ:Y'B.n v. United States, 365 U.S. 610 (1961); United States v. 
Johnson, 333 U.S. 10 (1948). 

3. _See, ~·, United States v. Si~l, 500 F.2d 1118 (10th Cir. 1974) 
(airplanesh United States v. Maspero, 496 F.2d 1354 (5th Cir. 1974) 
(tractor-trailer canbinations); United States v. Bradshaw, 490 F.2d 1097 
(4th Cir. 1974) (trucks); United States v. Miller, 460 F.2d 582 (10th 
Cir. 1972) (rrobile hanes); Atkins v. State, 159 Ind. App. 387, 307 
N.E.2d 73 ( 1974) (trailers attached to autarobiles); State v. Marconi, 
113 N.H. 426, 309 A.2d 505 (1973) (boats). See also United States v. 
Hackett, 28 Crim. L. Rptr. (B..~) 2140 (9th Cir:-15 Sep 1980). 
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The Carro Z Z Dcx::trine: Probable Cause Plus Exigent Circumstances 

In United States v. Carroll, t.'le Suprerre Court fourrl that federal 
prohihi tion agents hal probable cause to believe tJ1at an autarobile 
travelling along a knONn bootlegging route contained illegal liquor, 
a.rrl upheld the warrantless seard1 and seizure of the vehicle and its 
contents. Citin<J the distinction between the "necessity for a search 
warrant [for contrabarrl] concealed in a dwelling house or similar place, 
and like gcods in course of transr:ortation and conceale:l in a r<nvable 
vessel where t11ey readily cculd be put out of reach" of a v.arrant, the 
Court concludei that the gover111rental intrusion was rmsonable under ilie 
Fourth Amendrrent.4 

The Principle of Continuing Exigency 

In Chambers v. Maron~, 5 police stopped a station wagon natching the 
description of an auta-robile spotted at.tl1e scene of a recent robbery and 
apprel1ended its occupants. The officers drove the vehicle to the station 
house and searched it without a warrant~ the goverrurent subsequently 
introduced the fruits of this search at the defendant's trial for robbery. 
The Court u:Pheld t11e search because probable cause and exigent circurn­
stances existed during ilie initial seizure. For constitutional purposes, 
the Court found "no difference between on the one hand seizing and hold­
ing a car before presenting t11e probable cause to a magistrate and on 
ilie other hand earring out an :imrrediate search wit11out a warrant," and 
concluded iliat, "[g]iven probable cause to search, eiilier course is 
reasonable under tJ1e Fourth Amendrrent. 11 6 The opinion clearly indicates 
that ilie search was not justified bf the "search incident to a lawful 
arrest" exception to ilie warrant requirerrent: indeed, ilie bases for iliat 
doctrine no lcriger apply once t11e accuse:l arrl ilie vehicle are securely 
wiiliin police custody. Instead, Charrbers held iliat "[o]nce ilie right to 
search a novable vehicle vests due to the existence of probable cause 
and exigent circumstances, the actual search may take place at the station 
house at a later point in tirne. "7 

4. United States v. Carroll, supra note 1, at 151. The Court was 
quoting the Act of July 31, 1789, l Stat 29, 43• 

5. 399 u.s. 42 (1970). 

6. Id. at 51. 

7. Whitebread, Constitutional Criminal Procedure, 126 (1978). 
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Diminished Expectation of Privacy 

In United States v. Chadwick,8 the Court errphasized that the Carroll 
exception rests not only on probable cause and the exigencies attending 
rrobili ty, but also on the diminished expectation of privacy in an 
autanobile. Federal investigators in Oladwick had probable cause to 
believe a footlocker in the tnmk of an autorrohile contained drugs. 
They arrested the o.vners of the footlocker, seized it, arrl searChed it 
at the police station without a warrant or consent. Observing that the 
diminished expectation of privacy in vehicles does not extend to luggage, 
the Court invalidated the search. It also notoo that exigent circum­
stances disan.:>eared9 once the police took the footlocker to the police 
station.10 FollONing the sane reasoning in Arkansas v. Sanders,rl the 
coort refused to apply the "autarobile" exception to luggage renoved 
fran a vehicle. In that case, a reliable informant told law enforcement 
agents that the defendant wa.ild arrive at an airline baggage claim area 
and pick up a green suitcase containing rr0.r1Juana. The tenninal was 
placed under surveillance and the defendant was observed retrieving the 
bag and placi OJ it in the trunk of a taxi. The police stopped the taxi 
a few blocks away, and the driver consented to a searCh of the vehicle's 
trunk. The officers then searched the suitcase without the defendant's 
consent and discovered rcarijuana. Again the Court noted that exigencies 

8. 433 u.s. 1 (1977). 

9. Cf. Texas v. White, 423 U.S. 67 (1975), where the Court held 
thatif probable cause plus exigent circumstances exist at the time 
of the stop, the aut.arobile search rray be conducted later and at 
another place, so long as probable cause still exists, even absent a 
sho.ving of justification for the delay. See also United States v. 
Benson, 28 Crim. L. Rptr. {BNA) 2062 {8th Cir-:-15 Sep 1980). 

10. See Coolidge v. New Hampshire, 403 U.S. 443 {1971), where the search 
wa.s not incident to a lawful arrest because it was not conducted at the 
same place as the arrest, nor under the "probable cause plus exigent cir­
ClUTIStances" exception. Exigent circwnstances are neither asswre<l nor 
autanatical ly provided rrerely because the object of the search is an 
autarobile. But see Cardwell v. Lewis, 417 U.S. 583 {1974), where the 
Court upheld the seizure of an autauobile frau a public parking lot. The 
Court, in a plurality decision, distinguished Coolidge primarily on the 
basis that the search was merely an examination of the vehicle, which had 
been seized fran a public plac8. 

11. 442 U.S. 753 {1979). 
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vanished once the pJlice seized the suitcase; further, luggage usually 
contains personal - effects and is thus "inevitably associated with the 
expectation of privacy. 11 12 

Alternative Justifications for Vehicle Searches 

Warrantless vehicle searches Which cannot be justified by a valid 
precooirg arrest or the "autauobile" exception may nevertheless be lawful 
for other reasons. The governrrent may intrude up::>n privacy expectations 
if the autarobile is seized as evidence of a crime13 or impJunded for 
safekeepirg,14 illegal parking,15 or as an unsafe vehicle.16 In irrpound­
ment cases, carrts balance the need for the inventory against the 

12. Id. at 762. 

13. In Coolidge v. Nev; Hampshire, the COJ.rt dealt with the seizure of a 
vehicle Which was itelf evidence of a crime. Justice Stewart, in a 
portion of the cpinion joined by three other Justices, stated "it is 
apparent that the 'plain view' exception cannot justify the pJlice 
seizure of the Pontiac car in this case. The pJlice had ample op­
pJrtuni ty to obtain a valid warrant; they kne.v of the autom:::bile' s 
exact description an::l location well in advance; they intended to seize 
it When they cane upJn Coolidge's property. And this is not a case 
involving contraband or stolen gcxrls or objects dangerous in than-­
selves." Coolidge v. Ne.v Hanpshire, supra note 10, at 472 (footnote 
anitted). See also United States v. Mills, 40 CMR 630 (ACMR 1972}; 
State v. Hayburn, 171 N.J. Super. 390, 409 A.2d 002 (1979). 

14. See generally Lafave, supra note 2, at §7.3. 

15. The Court upheld impoundment of an illegally p:i.rked car in Sruth 
Dakota v. Opperman, 428 U.S. 364, 369 (1976), noting that the "authority 
of pJlice to seize and rerrove fran the streets vehicles inpeding traf~ic 
or threatening public safety an::1 convenience is beyond challerge." In 
Cady v. DanbrONski, 413 u.s. 433, 443-447 (1973), the Court concluded 
that it was awropriate for the pJlice to exercise a "form of 01stody 
or control" over the respJndents' autarobile, which was "disabled as 
a result of an accident and constituted a nuisance along the highway." 
In both cases, the evidence sought to be suppressed was discovered 
durirg an inventory by pJlice officers, v.hich as the Opperman Court 
noted, is deerred to be a "benign, non-criminal context." But see 
Shum v. State, 28 Crim. L. Rptr. (BNA} 2482 (Nev. Sup. Ct. -W Jan 
1981}. 

16. See generally State v. Singleton, 9 Wash. App. 327, 511 P.2d 
1396 ( 1973) • 
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irrlividual' s expectation of privacy cy examining the basis for the 
irrp:>Urrlnent, the procedures employed in the inventory, the time of the 

. inventory and its scope, arrl whether it was conducted . in go<Xl faith.17 

Conclusion 

Warrantless autarobile searches may be justified cy the "oorder 
search" rationale;l8 a lawful preceding arrest;l9 the consent of one of 
the occupants;20 the lawful stpp and frisk of the occupants;21 the hot 
pursuit of a fleeing felcn;22 under the "plain view" doctrine, 23 or 
pursuant to an inventory if the vehicle is im[X)Undect.24 In addition, 

17-:-cf--;- Note;-'fueinvent:OiYSearch of an Irrpamded Vehicle, 48 Chi­
Kent L.R. 48 (1971}; Stroud, The Inventory Search and the Fourth Arrend­
rrent, 4 Ind. L. F. 471 (1971). For an example of a subterfuge inventory, 
see United States v. Talbert, 10 M.J. 539 (ACMR 1980). See also Dixon 
V.-state, 23 Md. App. 19, 327 A.2d 516 (1974). But see Delaware v. 
Prouse, 440 U.S. 648 (1979), where the court held that a· rand.an stop for 
the purpose of checking licenses without probable cause violated the 
Fourth Arrendrrent. See also State v. Houser, 28 Crim. L. Rptr. 1074 
(BNA) (Wash. S.Ct. 31 Dec 1980). 

18. See Note, Search and Seizure: a Primer, Part Two - Border and Over­
seas Gate Searches, 13 The Advocate 43 (1981). See also Almieda-Sanchez 
v. United States, 413 U.S. 266 (1973); but see United States v. Cortez, 
28 Crim. L. Rptr. 3051 (BNA) (21 Jan 1981) where the Suprerre Court anal­
yzed a border stop on the basis of a "step and frisk." 

19. Chbnel v. California, 395 U.S. 752 (1969). Searches of passengers 
present special problems. See United States v. Di Re, 332 U.S. 581, 587 
(1948), as applied in Ybarra v. Illinois, 444 U.S. 85 (1979). 

20. Schneckloch v. Bustam:mte, 412 U.S. 218 (1973). See Note, Search 
and Seizure: A Primer, Part One - Consent, 12 The Advocate 353 ( 1980). 

21. Delaware v. Prouse, supra note 17. 

22. Warden v. Hayden, supra note 1. 

23. See, ~, United States v. Sanders, 27 Crim. L. Rptr. (BNA) 2529 
(8th Cir. 15 Aug 1980). 

24. South Dakota v. Oppennan, supra note 15. 
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under Carroll the.vehicle ma.y be searched witho..it a warrant if there is 
probable cause arrl if exigent circwrstances ITB.ke the securing of a war­
rant inadvisable. These circW!lStances do not exist if the police have 
tine to obtain a warrant. 25 The governrrent' s right to conduct a warrant­
less seardl may "vest". Thus, if the "autarobile" exception applies at 
the initial stop, the actual search may be conducted later and in a 
different lcx;ation. Ho.vever, despite its "vested" right to search, the 
governrrent's exclusive control of the subject property may vitiate any 
exigency.26 

25. See United States v. Mota Aros, 8 M.J. 121 (CMA 1979), Where none of 
the exceptions was extant. 

26. Defense co..insel should realize that coorts differ in interpreting 
the relationship between police control over the subject property an.:1 
the existence of "exigent circumstances" sufficient to trigger the "auto­
nnbile" exception. Canpa.re Chambers v. Maroney, supra note 5, with 
Arkansas v. Sanders, supra note 11. 
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PROPOSED I NSTRUCTI ms 
ENTRAPMENT 

The defense of entrapnent is "rooted in the concept that Govern­
rrent officers cannot instigate the o:::mnission of a crime by one who 
would otherwise re11B.in law abiding"; the defense consequently focuses 
"not upon the Government agent but upon the accused, and the essential 
inquiry is upon [his] 'intent or predisposition . . to o:::mnit the 
crime. '" United States v. Garcia, 1 M.J. 26, 29 (CMA 1975), quoting 
United States v. Russell, 4ll U.S. 423, 429 (1973); see United States 
v. Sorrells, 287 u. s. 435 (1930); United States v. Hebert, 1 M.J. 84 
(CMA 1975); Gallaway, Due Process: Ob 'ective Entra t' s Tro 'an Horse, 
88 Mil. L. Rev. 103 ( 1980 . To insure that the court rrenbers prcperly 
understand the doctrine, the defense counsel should consider proposing 
the follo,.;ing instruction: 

The [accused] asserts that he was a victim 
of entrapnent as to the offense charged [against 
him]. 

Where a person has no previous intent or pur­
pose to violate the law, but is induced or per­
suaded by law enforceffi:!nt officers or their agents 
to o:::mni t a crirre, he is a victim of entrapnent, 
and the law as matter of policy forbids his con­
viction in such a case. 

On the other hand, where a person already has 
the readiness and willingness to break the law, 
the rrere fact that governrrent agents provide what 
appears to be a favorable opporturiity is not en­
trapnent. For exarrple, when the governrrent sus­
pects that a person is engaged in the illicit sale 
of narcotics, it is not entrapnent for a govern­
rrent agent to pretend to be saneone else and to 
offer, either directly or through an inforrrer or 
other decoy, to purchase narcotics form the sus­
pected person. 

If, then, the [court] should find beyond a 
reasonable doubt fran the evidence in the case 
that, before anything at all occurred respecting 
the alleged offense involved in this case, the 
[accused] was ready and willing to o:::mnit cr~nes 
such as are charged [against him] whenever oppor­
tunity was afforded, and that government officers 
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or their agents did no rrore than of fer the oppor­
tunity, then the [oourt] should find that the 
[accused] is not a victim of entrapnent. 

On the other hand, if the evidence in the 
case should leave you with a reasonable doubt 
Yihether the [accused] had the previous intent or 
purpose to ccmnit an offense of the character 
charged, apart fran the inducerent or persuasion 
of soroo officer or agent of the government, then 
it is your duty to find him not guilty. The bur­
den is on the government to prove beyond reason­
able doubt that the [accused] was not entrapped. 

The instruction, extracted fran Devitt and BlacXffiar, Federal Jury Prac­
tice and Instructions (3rd ed. 1977), was cited with approval in United 
States v. Szycher, 585 F.2d 443, 450 (10th Cir. 1978): United States v. 
Shaw, 570 F.2d 770, 771-772 (8th Cir. 1978): J0,YI1er v. United States, 
547 F.2d 1199, 1201 (4th Cir. 1977): Willis v. United States, 530 F.2d 
308, 310-311 (8th Cir.), cert. denied, 429 u.s. 838 (1976): United 
States v. Gardner, 516 F.2d 334, 348 (7th Cir.), cert. denied, 423 u.s. 
861 (1975). See also United States v. Johnson, 590 F.2d 250, 251, en 
rehearing, 605 F.2d 1025, 1027 (7th Cir. 1979) (~bane). 

The proposed instruction's succinctness is one of its major advan­
tages: the standard instruction fran Department of Army, Panphlet No. 
27-9, Military Judges' Guide (1969), is twice as long and may oonfuse 
the rrenbers. The use of the phrase 11 innocent person 11 in the standard 
instruction's definition of entrapnent is also potentially misleading, 
since in m::>st cases the defense is only raised once the accused admits 
cxxrrnitting the otherwise criminal act. Additionally, an entraped ac­
cused oould be denied the defense under the standard instruction mere­
ly by a prosecutorial shONi.ng that its dogged pursuit was based on a 
reasonable suspicion that he was already involved in criminal activity. 
This danger is substantially lessened by the proposed instruction. - Fi­
nally, paragraph four of the proposed instruction gives the creative 
advocate a potentially significant foothold: in appropriate cases, he 
may argue that the government failed to present any evidence indicnting 
that the accused was "ready and willing" to ccmnit a crime prior to the 
agent's request. 
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SIII PAR 

A Compilation of Suggested Defense Strategies 

"Paid Infonnant" Instructions 

Especially in courts-rrartial for drug-related offenses, the principal 
prosecution witness is frequently a "paid informant" who testifies in con­
sideration for a cash payrrent or a premise of leniency in the disposition 
of charges pending against him. When the government presents witnesses 
who are compensated for their testilOC>ny, defense counsel should request 
that the military judge recite a. "paid informant" instruction. The feder­
al courts generally require such an instruction, reasoning that a paid 
infoDnant, like an acca~)lice, has a strong rrotive to lie, and that only 
a special instruction on the witness' unreliability can insure a fair 
trial. In United States v. Kinnard, 465 F. 560, 570 (D.C. Cir. 1972), 
the court stated that although the "credibility of a paid informant is 
for the jury to decide, it nevertheless follows that where the entire 
case depends upon his testilrony, the jury should be instructed to scruti­
nize it closely for the purpose of detemuning whether it is colored in 
such a way as to place guilt upon a defendant in f11rtherance of the 
witness' own interest." 

The military appellate courts have not addressed the issue of whether 
"paid infonrant" instructions rrust be presented in appropriate cases. The 
circurnstances under which an accarplice instruction must be presented in 
a courts-rrartial are identical to the factors requiring that instruction 
under federal law.l The "paid informant" instruction sanctioned by feder­
al courts is nearly identical to the "accanplice" instruction in Depart­
rrent of .Z\rmy Parrphlet No. 27-9, Military Judges' Guide, paragraph 9-22 
(1979), and since lx>th instructions are designed to achieve the same pur­
pose, counsel should argue that the military judge rrust abide by federal 
law pertaining to "paid informant" instructions. When there is a question 
of fact as to whether the infornant was paid, the issue should be sul::mit­
ted to the members for their determination. 2 Counsel should challenge 

1. In United States v. Lell, 16 USCMA 161, 36 CMR 317 (1966), the 
Co11rt held that a military judge rrust present, sua sponte, a special 
accanplice instruction where an accomplice provides the only evidence of 
the appellant's wrongdoing. See United States v. fl.bore, 8 M.J. 738 
(AFCMR 1980); United States v. M::>ore, 2 M.J. 749 (AFCMR 1977). 

2. In United States v. Harrison, 5 M.J. 693 (AFCMR 1978), the court 
noted that controverted evidence as to whether a witness was an acconplice 
should be submitted to the court, along with accorrplice instructions. 
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any attempt to substitute a general credibility instruction for a specific 
"paid infonnant" instruction; in addressing the analogous issue of accom­
plice instructions, the Cburt of Military Appeals has noted that such a 
substitution is inadequate. United States v. Winborn, 14 USCMA 272, 34 
CMR 57 (1963). 

Preserving Testinony of Witnesses Invoking Privilege 
Against Self-Incrimination 

Frequently, v.hen governrrent or defense witnesses invoke the Fifth 
Arrendroont or Article 31 during cross-examination, the examining counsel 
rroves to strike the entire testirrony. In other situations, the military 
judge refuses to require a witness to testify after opposing counsel 
discloses that a prospective witness intends to invoke the right against 
self-incrimination. Generally, the exercise of this right prejudices 
the accused: ooth prosecution and defense witnesses may be withholding 
favorable defense evidence. In United States v. Rivas, 3 M.J. 282, 285 
( CMA 1977), the Cburt of Military Appeals established a general rule 
enabling a government witness' direct test.irrony to be stricken upon de­
fense request if the witness invoked the Fifth Amendment as to questions 
other than those bearing on credibility.3 

While Rivas does not address the issue of v.hether the government has 
a corresponding right to strike testi.m::>ny, sane military judges extend 

3. In United States v. Cblon-Atienza, 22 Usa-1A. 399, 47 a1R 337 (1973), 
the Cburt held that the military judge erred by denying a defense rrotian 
to strike the direct testinony of a witness v.ho invoked the privilege 
after testifying that he purchased heroin fran the accused in exchange 
for a marked twenty-dollar bill. The defense counsel asked the witness 
whether he was kno.vledgeable of the local "drug scene," whether he was 
addicted to heroin, and whether he purchased heroin shortly before the 
offense allegedly occurred. The Cburt determined that while these 
questions bear on credibility, they were also "crucial to the merits" 
since one defense theory was that the•. heroin actually belonged to the 
witness. 
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that racroy to the prosecution.4 The defense thereby loses favorable and 
often critical evidence fran its o.vn witnesses because of their fear of 
prosecution for misconduct. Counsel should not assume that an Article 31 
or Fifth Amendm:mt claim automatically results in the exclusion of direct 
test.ircony, and should instead urge the a:>urt to question witnesses invok­
ing the right in order to ascertain the validity of their claim. In 
Hoffman v. United States, 341 U.S. 479, 486 (1951}, the Supreme Court said 
that although the privilege "not only extends to answers that would in 
themselves support a convictioo under a federal criminal statute but 
likewise embraces those which would furnish a link in the chain of evi­
dence needed to prosecute the claimant for a federal crime," its protec­
tion 

rrust be confined to instances where the witness 
has reasonable cause to apprehend danger fran a 
direct answer. The witness is not exonerated 
fran answering 1nerely because he declares that 
in doing so he v.iould incriminate himself. It 
is for the court to say Whether his silence is 
justified, and to require him to answer if it 
clearly appears to the court that he is mistaken. 

Federal courts require witnesses to substantiate their refusal to answer 
questions. If they fail to do so, the judge conducts an inquiry to 
establish the resonableness of their claim. United States v. Goodwin, 
625 F.2d 693, 701 (5th Cir. 1980). 

In United States v. Gonez-Rojas, 507 F.2d 1213 (5th Cir. 1975), the 
court stated that in sorre instances this requirement can be satisfied by 
examining the implications of the posed question. Even if the question 

4. Neither Mil. R. Evid. 30l(f}, which discusses the effect of claiming 
the privilege, nor the corresponding Analysis distinguishes cases in 
which the prosecution, rather than the defense, rroves to strike direct 
testilrony. The provision allo.vs either party to seek that remedy "unless 
the natters to which the witness refuses to testify are purely collateral." 
Mil: R. Evid. 30l(f} (2). This undifferentiated treatment of the issue 
ignores the fact that the Sixth Amendment extends to the accused the 
right to confront and cross-examine adverse witnesses and present evidence 
in his defense. Cf. Webb v. Texas, 409 U.S. 95 (1972} (defendant denied 
due process where judicial adnonition aoout perjury precluded sole defense 
witness from freely and voluntarily deciding whether to testify}. 
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seems unlikely to elicit an incriminatory response, courts recognize that 
an explanation of Why the questions cannot be answered might be prejudi­
cial. United States v. Hoffman, supra. Accordingly, defense counsel 
should rrove for an in camera proceeding in order to ascertain the basis 
of a witness' refusal to testify. United States v. Gonez-Rojas, supra: 
United States v. Goodwin, supra: United States v. Melchore t-breno, 536 
F.2d 1042 (5th Cir. 1976). If the military judge rules that the privilege 
is properly invoked, the defense counsel should suhni.t all questions to 
which he desires answers. In Melchore v. t-breno, supra at 1049, the court 
stated that "only as to genuinely threatening questions should [the 
witness'] silence [be] sustained," since "a witness niay not withhold all 
of the evidence demanded of him merely because sore of it is protected 
from disclosure by the Fifth Amendment." If a witness waives the right 
by testifying about a particular incident in Which he was involved, he 
cannot later assert it as to matters Which are personally inculpatory. 
Klein v. Harris, 28 Crim. L. Rptr. (BNA) 2156 (E.D.N.Y. 12 Nov. 1980). 
Finally, a witness' refusal to answer questions pertaining to general 
credibility does not warrant exclusion of his entire testimony.5 

Recently, in United States v. Phaneuf, SPCM 14973, M.J. (ACMR 
27 Feb. 1981), the court held that a trial judge erredby striking a 
defense witness' testirrony When she invoked her Fifth Amendment rights 
on cross-examination, reasoning that the defendant's right to confront 
and cross-examine his accusers and to call witnesses in his behalf is 

5. Mil. R. Evid. 30l(f) (2): United States v. LaRiche et al., 549 F.2d 
1088 (6th Cir. 1977), cert. denied, 430 U.S. 987 (1977h United States 
v. DiGiovanni, 544 F.2d 642 (2d Cir. 1976); United States v. Gould, 536 
F.2d 216 (8th Cir. 1976): United States v. Nonnan, 402 F.2d 73 (9th Cir. 
1968), cert. denied, 397 u.s. 938 (1970); United States v. Cardillo, 316 
F.2d 60~d Cir. 1963), cert. denied, 375 U.S. 822 (1963): Margolis v. 
United States, 375 U.S. 822 (1963); United States v. White, 4 M.J. 628 
(AFCMR 1977), affirmed, 6 M.J. 12 (CMi'\ 1978): United States v. Terrell, 
4 M.J. 720 (AFQ1R 1977), affirmed, 6 M.J. 13 (CMA 1978): United States 
v. Glenn, 4 M.J. 706 (N01R 1977), ~· denied 4 M.J. 357 (CW\ 1978). 
Accord, United States v. Anderson, 4 M.J. 664 (ACMR 1977): United States 
v. McFarland, 371 F.2d 702 (2d Cir. 1966), cert. denied, 387 U.S. 906 
(1967); Hett v. United States, 353 F .2d 761 (9th Cir. 1966), cert. denied, 
384 U.S. 905 (1966): see McConnick, Evidence, §219 (2d ed. 1972). 
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not shared by the prosecution. Therefore, the trial judge . "does not 
have the same discretion to strike the testimony of a non-party defense 
witness as it does to strike the testirrony of a witness for the prosecu­
tion or of the defendant himself When the witness refuses to answer ma­
terial questions on cross-examination." United States v. Phaneuf, supra, 
quoting State v. Brcwn, 549 S.W.2d 336, 346 (Mo. 1977). The accused's 
right to a fair trial, in sum, overrides the government' s interest in 
securing a conviction, and provides a basis for challenging prosecutorial 
efforts to strike the direct testimony of a non-party defense witness 
in appropriate cases. 

Excluding Voluntary Confessions 

Counsel often attempt to exclude confessions by arguing that they 
were obtained in violation of Article 31, UCMJ. A violation of an 
accused's Fourth Amendment right against unreasonable seizure may provide 
an alternative basis for excluding even properly warned and voluntary 
confessions. See United States v. Mendenhall, 48 u.s.L.W. 4575 (Sup. Ct. 
1980): Bro.m v-:-Texas, 443 U.S. 47 (1980): Dunaway v. New York, 442 U.S. 
200 (1979); Bro.vn v. Illinois, 422 U.S. 590 (1975); Davis v. Mississippi, 
394 u.s. 721 (1969). In Dunaway v. New York, supra at 217, the Court 
stated: 

If Miranda warnings, by thenselves, were held to 
attenuate the taint of an unconstitutional arrest, 
regardless of how wanton and purposeful the Fburth 
Arrendment violation, the effect of the exclusionary 
rule would be substantially diluted[.] Arrests 
made without warrant or probable cause, for ques­
tioning or 'investigation', would be encouraged by 
the 'knONledge that evidence derived therefrom could 
well be made admissible at trial by the simple 
expedient of giving Miranda warnings. 

Thus, in appropriate cases, Fourth Amendment violations may trigger the 
the exclusionary rule. 

To assert a Fourth Amendment violation, counsel must establish that 
investigative officials seized the accused without probable cause prior 
to the confession. An accused has been "seized within the meaning of the 
Fourth Arrendment [if] in view of all the circumstances surrounding the 
incident, a reasonable person VX)Uld have believed he was not free to 
leave." United States v. Mendenhall, supra at 4578. Such a belief, 
the Cburt notes, can be engendered by physical force or a display of 
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authority. While a,n inoffensive touching by a _EX)lice officer is not 
constitutionally cognizable, extensive touching, the use of a wea_EX)n, 
stern vocal intonations, or the threatening presence of several officers 
rny constitute a seizure. United States v. Mendenhall, supra at 4578.6 

Just as the Court does not require a forrnl apprehension to effect 
a seizure, it does not require a formal pronoW1cement that a person is 
free to leave in order to find that no restraint was exercised over a 
suspect. In detennining whether the accused could reasonably believe 
he was free to leave, the Court examines factors including the language 
,EX)lice officers use in detaining hbn or in requesting that he accompany 
them; the arrount of freedom he is permitted if he accorrpanies the offi­
cers; the absence of force or threats by authorities; and any solicita­
tions of the accused's consent. 7 If a suspect is seized, the government 
nust establish at least an articulable suspicion that he was engaged in 
criminal activity.8 Thus, in United States v. Mendenhall, supra at 4577, 

6. In Dunaway v. New York, supra, the evidence established that the 
accused was seized when ,EX)lice picked him up at a friend's hane, ques­
tioned him there, trans_EX)rted him to the _EX)lice station, placed him in 
an interrogation roan, am would have restrained him had he atterrpted 
to leave, even though this fact was not conmunicated to him. 

7. In United States v. Mendenhall, supra, the Court found that the 
accused was not seized; she was asked, rather than ordered, to acca-rpany 
the drug enforcement agents to their office, and she was repeatedly 
advised of her right to leave and to refuse to cooperate. Five weeks 
after the Mendenhall decision, the Supreme Court, on ranarkably similar 
facts, concluded that the drug agents acted unlawfully in stor:ping a 
suspect who fit {X)rtions of the drug profile. Reid v. Georgia, 48 
u.s.L.W. 3847 (Sup. Ct. 1980). See also M:lrales v. New York, 42 N.Y.2d 
129, 366 N.E.2d 248 (1977). 

8. In Dunaway v. New York, supra, the Supreme Cburt specifically stated 
that Terry v. Ohio, 392 u.s. 1 (1969), and Sibron v. New York, 392 u.s. 
40 (1969) do not justify custodial interrogations conducted without 
probable cause. The Court, citing United States v. Brignoni-Ponce, 422 
U.S. 873 (1975), an imnigration case in which a Terry stop was conducted, 
concluded that while "the officer may question the driver and passengers 
about their citizenship and inmigration status, and he may ask them to 
explain suspicious circumstances, " any "further detention or search must 
be based on consent or probable cause." The Cburt also noted that the 
prosecution bears the burden of establishing the absence of any causal 
connection between the illegal detention and the confession. 
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the Court stated that "the Fburth Amendment's requirement that searches 
and seizures be founded upon an objective justification governs all sei­
zures of the person, including seizures that involve only a brief deten-

. tion short of traditional arrest." See United States v. Brignoni-Ponce, 
422 U.S. 873, 875 (1975); Davis v. Mississippi, supra; Terry v. Ohio, 
supra note 8. In United States v. Spencer, SPCM 14953, _ M.J. _ (ACMR 
27 Feb. 1981), the coU.rt upheld the introduction of a properly warned 
confession after finding that the accused voluntarily accorrpanied the 
police officers to the station house and was free to leave at any tbne. 
In appropriate cases, defense counsel should therefore narshal all avail­
able evidence indicating that the accused was "seized" within the meaning 
of the Fourth Amendment, and, for exarrple, merely sub:nitted to the color 
of authority of law enforcenent personnel or passively assented to 
accorrpany them to the station house. 

After-Hours Answering Service 

The Defense Appellate Division (DAD) has an after-hours answering 
service which enables readers to leave recorded messages for DAD or the 
Trial Defense Service (TDS) by dialing Autovon 289-22?? or (202) ?56-22??. 
A member of the Editorial Board will respond to inquiries about The Advo­
cate on the following workday. 
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US0'1l\ WATCH 

Synopses of Selected Cases In Which 
The Court of Military Appeals Granted 
Petitions For Review or Entertained 

Oral Argwnen t 

A broad spectrum of issues is pending oofore the Cairt of Military 
Appeals, including questions pertaining to waiver clauses in pretrial 
agreements, the applicability of Article 31 to the ccurt-ItE.rtial' s pre­
sentencing phase, and the accused's right to present witnesses on his O"'t'l 

hehal f. Congress' classification of cocaine as a habit-forming narcotic 
underlies the granter'! issues in several cases. The Court also had occa­
sion to express its concern over the marmer in \.¥hich post-trial responsi­
bilities are discharged in sone cases: during oral ar~JUrrent in TJni tei 
States v. Robinson, ~· granted, 9 M.LT. 120 (C~1A 1 qno), the Court quest­
ioned the continued usefulness of TTnited States v. Goode, l M.J. 3 (O'IA. 
l C}75), and Jur1ge Fletcher SUJgested that the <lecision established arti­
fical rules and was an example of judicial legislation. 

GRANTED ISSUES 

SENTENCING: Applicability of Article 31, UCMJ 

To What extent <lo the protections enbo<lied in Article 31, TJCMJ, apply 
to inculpatory pretrial state~nts introduced by the prosecution to rebut 
defense evidence in extenuation and mitigation? In United States v. 
Donnelly, AF'CMR 22668, pet. granted, 10 M.J. __ (01A 19Rl), the accusoo 
plel. guilty to several drug-relater'! offenses. During the presentericing 
stage of the court-ITB.rtial, the defense presented a noncamtissioned offi­
cer Who testi fie<l alxut the accusei' s past duty perfomance and rehabi l i-_ 
tative potential. tn rebuttal, the trial counsel relied urxm the ac­
cusei' s pretrial confession, a document Which artmitted culpa.hility not 
only for the charged offenses, but also for several similar acts of mis­
conduct. The defense ccunsel unsnccessfullv objected to the prosecu­
tion' s use of the con fossion to impen.ch the witness. The Drosecution 
did not estalJlish the voluntariness of the confession, n.nd proffered no 
evi<'lencP. that the accused was n.nrrised of his rights un<'ler l\rticle 31, 
Ur.t-U, hefore rraldnry the sta.terrent. 0ther <lecisions by the Court SUCJ<J8St 
that Article 31 may be inapplicable to sentencing proceeiings. See 
TTnited States v. Mathews, 6 M.,J. 357 (C'\1l\ l C!79) ~ Unite<l States v. Rarl~ 
9 M.,T. 214 (G1A 1980). 
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PREI'RIAL AGREEMENT: Waiver Clause 

The O::>urt has consistently discountenanced pretrial agreements which 
purp:>rt to orchestrate court-martial proceedings. See United States v. 
Schmeltz, 1 M.J. 8 (CMA 1975): United States v. Trogiin, 21 USCMA 183, 44 
CMR 237 (1972): United States v. Cunmings, 17 USCMA. 376, 38 01R 174 
(1968). In light of its rrost recent affinna.tion of this stance in United 
States v. Dawson, 10 M.J. 142 (CMA 1981), it seems unlikely that the O::>urt 
will sanction a pretrial agreement which is conditioned upon the accused's 
waiver of his right to a pretrial hearing under Article 32, UCMJ. The 
Court will confront that issue in United States v. Schaf fer, NCMR 80-0263, 
~· granted, 10 M.J. 282 (CMA 1981). 'Ihe facts of the case reveal that 
the offer to plead guilty, as well as the offer to waive the Article 32 
investigation, originated with the defense: the Army Cburt of Military 
Review considers this a significant factor in assessing the propriety of 
the pretrial agreanent. Carpa.re United States v. Walls, 8 M.J. 666 (ACMR 
1979) with United States v. Chinn, 2 M.J. 962 {A01R 1976). Ho.vever, if 
the convening authority would not have entered the agreenent but for the 
waiver, and if the defense knew this, the origin of the waiver clause it­
self may be deemed imnaterial. 

WITNESS: Canpulsory Process 

Although American citizens residing in foreign countries cannot be 
subp:>enaed to testify at courts-martial conducted outside the United 
States,l the O::>urt has implied that the government can sub_IX)ena witnesses 
residing in the United States for that purp:>se. See United States v. 
Hodge, 20 US01A 412, 43 01R 252 (1971): United StateS'V. Sears, 20 US01A. 
380, 43 01R 220 (1971). The Cburt will directly address the issue in 
United States v. Bennett, AF01R 22664, ~· granted, 10 M.J. 251 (CMA 
1981). In Bennett, the military judge determined that a defense-request­
ed witness was material. The witness, ho.vever, refused - even at 
governroont expense _.:_ to depart the United States and travel to the 
situs of the trial in the Phil~ines. Assuning that the witness' atten­
dance could not be compelled, the defense counsel alternatively rroved 
for a change of venue to the United States or an abaterrent of the pro­
ceedings. The Court will detenni.ne whether the military judge erred by 

1. United States v. Daniels, 23 USCMA 94, 48 CMR 655 (1974): United 
States v. Burro.v, 16 USCMA 94, 36 CMR 250 (1966). 

2. See United States v. Tippit, 7 M.J. 908 (A.R:MR 1979): United States v. 
Beene, 49 CMR 709 (ACMR 1975). Recently, the O::>urt noted that Daniels, 
supra note 1, does not justify service courts of military review deci­
sions that a court-martial cannot subp:>ena a witness in the United States 
to appear at a court-martial in a foreign country. United States v. 
Fbberts, 10 M.J. 308, 314 N.7 (1981). 
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denying the requestect change of venue, which v.Quld have rendered the de­
fense witness amenable to subµ:>ena. 

OFFENSES: Classification of Cocaine as Habit-Fonning Narcotic 

'Ihe Court continues to grant petitions for review of cases in which 
cocaine's status as a habit-fonning narcotic is challenged at trial. In 
United States v. Cruzaldo-Rodriquez, 9 M.J. 908 (AFCMR 1980), ~· grant­
ed, 10 M.J. 281 (CMA 1981), the Court will review a military judge's 
refusal to allo.v a phanna.cist to testify that, in his opinion, cocaine 
is a nonnarcotic stimulant. The issue granted in United States v. Curry, 
lOM.J. 514 (AF01Rl980), ~·granted, lOM.J. 297 (CMA.1981), pertains 
to the propriety of a military judge's ruling that, based on congressional 
classification, cocaine is a habit-forming na.rcotic as a matter of law. 
A similar issue is pending before the Court in United States v. Ettleson, 
AFCMR 22480, ~· granted, 8 M.J. 179 (CMJ\ 1979); the Court heard oral 
argument in that case in Novenber, 1980. The Court will review similar 
issues in, ~·.9.·, United States v. Wcod, AFCMR 22621, ~· granted, 10 
M.J. _ (01A 1981), UnitedStatesv. Smith, AFCMR 22706, ~·granted, 
10 M.J. ·- (CMA 1981), and United States v. Coe, ACMR 439642, ~· 
granted, 10 M.J. (CMA. 1981). 

INSTRUCTIONS: Reasonable Doubt 

The Court repeatedly indicates its willingness to review for preju­
dice cases in which the military judge refused to present reasonable 
doubt instructions proposed by the defense counsel and instead recited 
the standard instruction criticized in United States v. Salley, 9 M.J. 
193 (CMA 1980). Citing its decision in United States v. Cotton, 10 M.J. 
260 (CMA 1981), the Court found that the military judge erred by declining 
to present proposed instructions in United States v. Moss, 10 M.J. 
(01A 1981): and Uniterl States v. Wodrum, 10 M.J. (CMJ\ 1981). An 
application of the standard of review enunicated in Jackson v. Virginia, 
443 U.S. 307 (1979) and In Re Winship, 397 U.S. 358 (1970) to the facts -
in these cases, ha...ever, convinced the Court that the error was harmless; 
Judge Cook concurred in the result, citing his separate opinions in 
Salley and Cotton. 

INSTRUCTIONS: Curative 

A witness' unresponsive answer referred to an incriminating pretrial 
stateuent allegedly made by the accused in United States v. Morris, ACMR 
15125, ~· granted, 10 M.J. 334 (CMA 1981). '!he prosecutor readily con­
ceded that the alleged stateroont was inadmissible, and the military judge 
inmediately instructed the members to disregard the objectionable testi­
nony. Later in the trial, he repeated the substance of the inadmissible 
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testim:ny as well as his instruction to disregard it. The defense coun­
sel then rroved for a mistrial, contending that the military judge com­
pounded the initial error by reiterating the witness' testirrony. The 

·military judge denied the rrotion. '!'he case presents the difficult problem 
of reconciling the possibly ineradicable prejudicial impact of testirrony 
presented in open court, and the need to develop a judicial systen suf fi­
ciently stable to withstand mistrials or reversals predicated on a wit­
ness' inadvertent misstatements. 

TRIAL: Selection of Merrbers 

Various surordinate carm:mders at Fort Lewis, Washington, periodi­
cally routed court rrember nanination lists to the Office of the Staff 
Judge Advocate at that installation. The chief and subordinate trial 
counsel ....ould then "cull" the lists of naninees and devise a reccmnended 
schedule of general and special court-martial panels, Which the convening 
authority routinely approved. '!'he prosecution "team" at the Staff Judge 
Advocate' s Office also excused court-merribers and proposed replacements. 
In United States v. Cherry, Ac.MR 14212, ~· granted, 10 M.J. 326 (CW\ 
1981), the Court will determine Whether a court-martial panel corrposed 
in that manner is imprq:>erly constituted. '!'he procedure arguably accords 
the prosecution a virtually unlimited nunber of administrative preenptory 
challenges in addition to the one allo.ved at trial. The practice of 
allo.ving members of the prosecution "team" to extensively participate 
in decisions affecting the conp::>sition of court-martial panels before 
Which they will be trying cases also creates the appearance of evil. 

SENI'ENCING: Consideration of Accused's Perjury 

In United States v. Grayson, 438 u.s. 41 (1978), the Supreme Court 
held that the sentencing judge may consider the perceived falsity of the 
accused's testim:ny on the ~rits as an aggravating matter in the imposi­
tion of punis'hlrent. The Cl:>urt stated that the consideration of that fac­
tor does not violate due process or inpermissibly chill the accused's 
exercise of his right to testify in his awn behalf. The Cl:>urt pointed 
out that a defendant' s truthfulness or mendacity While testifying is 
probative of his attitude to.vard society and his prospects for rehabili­
tation. The Court of Military Appeals has granted review to consider 
Whether Grayscn should be applied to a court-martial conp::>sed of court 
me!Tlbers in United States v. Warren, 10 M.J. 603 (AFCMR 1981), ~· grant­
ed, 10 M.J. (CMA. 1981). The issue arose When the trial counsel, 
in his sentencing argument, urged the court merribers to consider not only -
the offenses for Which the accused was convicted, but also the fact that 
their verdict reflected a finding that the accused had lied While testi­
fying on the merits. The defense a::>unsel did not object and the military 
judge presented no curative instruction. Appellate defense counsel will 
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urge that Grayson should not be applied to a court-martial corrposed of 
members. Alternatively, the court should be instructed not to' impose a 
sentence which reflects punishment for perjury to the exclusion of other 
rrore relevant factors. Fbr an excellent in-depth discussioo of the 
issue see United States v. Warren, 10 M.J. 603, 604 (AF01R 1981) (Kastl, 
J. , concurring} • 

RER:>RI'ED ARGUMENI'S 

GUILTY Pl.FA: Providency 

In the absence of a lawful apprehension, may a servicemember ignore a 
military policanan's request that he accorrpany the officer while the lat­
ter ascertains his leave status? In United States v. Glaze, ACMR 13965, 
~· granted, 8 M •• J. 177 (Q1A. 1979), argued 17 March 1981, a military 
policeman confronted the appellant, who was off post in Korea, and asked 
him to produce his identification card and pass. 'lhe appellant did not 
have a pass, and he agreed to accarpany the military policeman to a near­
by phone l::xx:>th in order to contact his unit. He follo.ved the officer 
nanentarily and then fled, ignoring an order to halt. Because the appel­
lant was not required to possess a pass, the Q)urt nust determine whether 
these facts disclose inconsistencies which render improvident his plea 
of guilty to resisting apprehension in violatioo of Article 95, UCMJ. 

If specific intent is an element of a particular crime, "one cannot 
be convicted as a principal in the second degree to that offense unless 
he entertains the specific intent." United States v. Jackson, 6 US01A. 
193, 19 CMR 319, 333 (1955). Appellate defense counsel in United States 
v. Crouch, ACMR 438503, ~· granted, 9 M.J. 176 (CMA 1980), argued 18 
March 1981, relied on that principle in attacking the providency of the 
appellant's plea of guilty to larceny and housebreaking. D.lring a 
colloquy with the military judge, the appellant stated that his roorrrnate 
and a friend broke into the unit's notor ,[X>Ol and began to steal tcols 
while he perfonred guard duty there. 'lhe appellant did nothing to frus-_ 
trate their endeavor, and refrained frcm informing an investigating 
military policem:m of the ongoing criminal activity. 'lhe military judge 
asked the appellant whether he understocrl that an individual serving as 
a guard has a duty to prevent crime, and is as guilty as the actual 
perpetrators if he stands by and does nothing while criminal acts are 
ccmnitted in his presence. 'lhe judge did not infonn the appellant, 
however, that he was not culpable unless he shared the principals' crim-
inal intent. · 

The appellate defense counsel contended that this anission renders 
the guilty plea improvident, and that while the military judge was not 
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required to fully acquaint the appellant with the doctrine of vicarious 
criminal liability, he should nevertheless have ascertained, through spe­
cific questions, whether the appellant shared the requisite intent. The 
G:>urt questioned the goverrroent counsel's assertion that United States v. 
care, 18 US01A 535, 40 Q1R 247 (1969), is satisfied as long as there is 
sufficient evidence of record to support the findings; Judge Cook, indeed, 
stated that the government was, in effect, urging the G:>urt to overrule 
that decision. In his rebuttal, appellate defense counsel argued that 
Care insures that guilty pleas are knONingly and intelligently entered in 
corcq:>liance with Article 45 of the Code. 

TRIAL CX>UNSEL: Misconduct 

An accused's due process rights dictate certain limitations on the 
trial counsel's responsibility to conduct pretrial investigations of 
cases pending courts-martial: at saoo point, the overly zealous perfor­
mance of that responsibility may transgress ethical standards3 or violate 
Article 31, UCMJ. Appellate defense counsel contend that the prosecutor's 
conduct reached that point in United States v. Clark, N01R 790373, ~· 
granterl, 9 M.J. 141 (CMA 1980). The trial counsel allegedly directed 
Naval Investigative Service agents to interviev.r prospective witnesses 
-- who were also suspects -- without first advising them of their rights 
under Article 31, UCMJ. In addition, he coerced a witness into changing 
his test.inony and obtained grants of test.inonial irrmunity which he failed 
to deliver to the witness until trial and discloserl to the defense counsel 
only in response to a rrotion at that proceeding. The opposing appellate 
attorney disputed this interpretation of the facts and contended that the 
prosecutor rrerely discharged his af finnative duty to aggressively repre­
sent the goveniment. The G:>urt will detennine whether the prosecutor was 
disqualified fran trying the case because of his actions. 

The G:>urt will review another allegation of prosecutorial misconduct 
in United States v. Fuentes, 8 M.J. 830 (A01R 1980), ~· granted, 9 M.J. 
36 ( 01A 1980) • The government' s chief witness in that case had previously 
been convicted as an aider and abettor for his role in the assault of­
fenses pending against the appellant. At that earlier court-martial, the 
trial counsel characterized his testinony as "irrprobable, contradictory 
and • • fabricated." He was .inmunized folla..,ring his conviction and 
directed to testify against the appellant. His test.irrony at the second 
proceeding Was substantially identical to the statements he made in his 

3. See, ~·, ABA Standards Relating to the Prosecution Function and the 
Defense Function §§3-1 and 3-2. 
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o.vn behalf at his .court-martial. At the appellant's trial, the prose­
cutor did not allege that the goverrment witness was an acconplice, and 
the defense counsel affirnatively declined an instruction on the credi­
bility of accomplice testim:my. Neither party mentioned the witness' 
prior conviction or the governrrent' s characterization of his testimony 
at the initial court-martial. '!he Arzr¥ Cburt of Militacy Review found 
that the trial counsel's conduct constituted prosecutorial misconduct, 
but affirrood the findings and sentence because of a lack of prejudice. 
United States v. Fuentes, 8 M.J. 830 {A01R 1980). The appellate defense 
counsel argued, however, that reversal is required if the misconduct 
could have made any difference in the result. The goverrurent appellate 
attorney countered that the lower tribunal's conclusion that the error 
was harmless is unavoidable in light of the evidence of the appellant' s 
guilt. 

The Cburt's questions focused on the witness' grant of .inmmity and 
the admissibility of his prior convicticn as irrpeachment evidence. '!he 
Chief Judge challenged the g::>verrurent counsel' s contention that the 
prosecutor's actions were justified because the members of the first 
court-martial, by convicting the witness of a lesser-included offense, 
indicated they believed his testim:ny. Judge Fletcher pointedly asked 
whether the trial counsel was attempting to hide the truth frcxn the 
members in contravention of the Manual, and expressed concern over the 
government's argument that the trial judge had no duty to ~ sponte 
instruct the members on the grant of inm.mi ty even though he was aware 
of that fact. 

TRIAL: Court Menbers' Misconduct 

It is axianatic that a jury verdict cannot be impeached by evidence 
of intrinsic influences en juror deliberations. See Stein v. New York, 
346 U.S. 156 {1952). Will this principle bar the Cburt fran considering 
juror affidavits alleging that several members had been awakened during 
the alleged incident by police activity in connection with the charged 
offense, and had visited the crime scene during the court-martial? '!hat 
is the government's contention in United States v. Bishop, AFCMR 22505, 
~· granted, 9 M.J. 7 (01A 1980), argued 25 February 1981. '!he appel­
late defense counsel maintained that the facts recited in the affidavit 
warrant a new trial; he argued that the court members' personal knCMledge 
of noise on the night in question Y.Ould cause them to doubt the appellant, 
who lived next door to the victim and testified, with his wife, that he 
heard nothing that night. 
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JURISDICTICN: Standard of Proof 

In United States v. Buckingham, 9 M.J. 514 (AF01R 1980), ~· grant­
ed, 9 M.J. 241 (G1A 1980), argued 24 February 1980, the Cburt will deter­
mine the standard of proof which the military judge must apply when 
ruling on a rrotion to dismiss for lack of in personam jurisdiction. May 
an accused's susceptibility to the Cbde be characterized as an element 
of every offense charged under that statute, such that he is entitled to 
have it determined beyond a reasonable doubt by the trier of fact, or is 
the validity of an accused's enlistment an interlocutory matter which 
the military judge may resolve by applying a "preponderance of the evi­
dence" standard? The appellant testified that his Air Force recruiter 
instructed him not to list several unresolved juvenile charges on his 
enlistment application. The recruiter acknowledged that the charges 
would have barred the appellant's enlistment, but stated that the latter 
never mentioned his criminal record. 'Ihe military judge found that the 
government had presented "clear and convincing evidence" sufficient to 
defeat the rrotion. The Cburt 1 s questions focused on the ef feet of the 
recent amendments to Article 2 of the Cbde. According to defense appel­
late counsel, the retroactive application of the arrendrnents would violate 
the constitutional ban against ~ ~ facto laws, since they broaden 
the class of individuals subject to court-martial jurisdiction, and in 
that sense render criminal various acts which were not punishable under 
the Cbde when they were carmi.tted. cpposing counsel contend that the 
amendments clarify, rather than alter, prior law and that they can there­
fore be applied retroactively. 

EVIDENCE: Admissibility During Sentencing 

Under Army Regulation 640-2-1, Personnel Qualification Records (18 
Noverrber 1976), record custodians may enter notations of civilian con­
victions on an accused' s Department of the Army Fonn 2-1. 'Ihe fonn it­
self notes that any confinement resulting from such an offense should be 
listed in the "tiroo lost" block on the document, and that an explanation 
of this entry should be provided elsewhere on the form. In United States 
v. Krewson, 8 M.J. 663 (ACMR 1979), ~· granted, 9 M.J. 36 (CMA 1980), 
argued 19 March 1980, the appellant's DA. Fonn 2-1 reflected no lost time; 
ho.vever, the document did contain a notation of a prior civilian convic­
tion of an offense camritted after the charge for which he was court­
rra:i:tialed, and it was admitted into evidence, over defense objection, 
during sentencing. The Cburt will determine whether the absence of any . 
"tirre lost" entry on the form rerred the notation of the appellant! s 
previous conviction, since that notation, according to the defense, may 
properly be included only in explanation of a conpleted "tirre lost" 
entry. 
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CHARGE.5 AND SP~IFICATICN: SufficienSY 

The rigorous camon law rules of criminal pleading have yielded, in 
nodern military and civilian practice, to a pragmatic test under which 
specifications will be deemed sufficient if they en~rate the elements 
of the charged offense and apprise the accused of what he rrust be pre­
pared to meet. In addition, the record rrust accurately reflect the 
extent to which an accused may plead fonner jeopardy in the event that 
further proceedings are taken against him for a similar offense. United 
States v. Sell, 3 USQ.1A 202, 11 01R 202 (1953). See Hagner v. United 
States, 285 u.s. 427 (1932). Appellate defense a:>unsel in United States 
v. Mayo, A01R 438554, ~· granted, 9 M.J. 142 (CMA. 1980), argued 16 
March 1981, contended that this test for sufficiency requires dismissal 
of a specification which fails to allege the jurisdictional basis for an 
incorp::>rated federal statute. The specification alleged that the appel­
lant cannunicated a bcnil::> threat in violation of 18 u.s.c. §844(e) (1970), 
but failed to aver that he did so through an 11 instrunent of ccmrerce. 11 

The appellate defense counsel also argued that the conviction a:>uld not 
be sustained under Clauses 1 or 2 of Article 134, because the appellant 
did not learn that he had to defend against allegations that his conduct 
was prejudicial to good order and discipline or discrediting to the anne<i 
services until the military judge presented instructions on findings. 

Government counsel maintained that the federal statute's reference to 
interstate cxxrmerce was not an essential element of the offense, and 
instead served only to vest federal a:>urts with jurisdiction. Even if 
the anitted language is regarded as an essential element, the goverrurent 
counsel argued that by referring to the statute in the specification, the 
government inOJrp::>rated the jurisdictional predicate by necessary impli­
cation; the trial defense a:>unsel's m:>tion to dismiss the specification 
can be characterized as a m:>tion for a bill of particulars, which was 
satisfactorily answered by the trial a:>unsel' s of fer of proof that the 
appellant used a telephone to conmunicate the threat. . Finally, the 
government appellate attorney argued that the potential for hann to good 
order and discipline and the service's image is inherent in all violations 
of federal statutes, and therefore specific allegations to that effect 
are superfluous. During the argument before the Court, the 01ief Judge 
posed a question which will undoubtedly renain insoluble regardless of 
the outcome of the case: in defending an offense charged under Article 
134, hON does a defense a:>unsel effectively rebut allegations that his 
client's C'Onduct is prejudicial to good order and discipline or discred­
iting to the service? 

Pa>T-TRIAL RF..VIEW: Service 

Has United States v. Goode, 1 M.J. 3 (01A 1975), outlived its useful­
ness? That was the question the judges raised in United States v. 
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Robinson, ACMP 438276, ~· granted, 9 N!.J. l'.20 (CMA 1980), argued 17 
March 1981. The appellant was charged with selling heroin. He had 
excusec1 his detailed military counsel before trial ann was representoo 
by a civilian attorney. A. confidential infonnant, who admittoo he had 
used and sold the drug, testifiei that he purchased heroin fran the ac­
cused. 'T1he accused denied the sale. The test irrony of <iefense witnesses 
contrasted the infonnant's tmsavoriness with the reliability and honesty 
of. the accused, who was not a nrug user. The trial judge presented the 
standard instruction 0n witness credibility but did not sua sponte 
infonn the members of the accused's trait for truthfulness. Affidavits 
filed hefore the military appellate ca.irts indicate that the Staff Judge 
Advocate's Office encountered difficulties in serving the pest-trial 
review on the civilian counsel and insteacl. served the detailed military 
counsel, Who had never established an attorney-client relationship with 
the accused. Five days later, the civilian co.msel al leqedly instructed 
a legal clerk in the Staff ,ludge A.dvocate's Office to serve military 
ca.msel. The civilian counsel dM. not recall this conversation and 
stated that he was not in his off.ice when the call was allegooly made, 
hut that the V~al cler1< ma.y have sy:oken to one of his associates. The 
Anny Court of Military Review founa that the government made a good-faith 
effort to sP.rve civilian counsel. Rut see United States v. Price, 7 M •. l. 
644 (ACVIR 1979). ----

Noting that one of Goone' s pllr}'X)ses is to reduce claims of error 
that can be corrected at the trial level, ,ludqe Fletcher asked why any 
attorney cooldn't inentify errors of law, irrespective of an attorney­
client relationship, just as appellate courts do. Jn apparent recog­
nition of the rrany cases involving the issue of the proper service of 
the post-trial review, Chief ,Judge Everett questioned why the government 
was having prohlems perfonnin:J that duty. The Chief .ludge noted that in 
civilian practice it is unusual for a lawyer who has never spoken to an 
accused to act for the latter, and in:::Juiroo wheth.;r an attorney who had 
not appearecl. at the trial would hesitate al:xx1t representing a perscn 
without first contacting the civilian ca.insel or prospective client. 
'!'he Chief .Junge aske<l why the review was not rm.ile<l or delivered fran 
the S.Ji\' s Office in K:aiserslautern to the civilian counsel in nearby 
Frankfurt. Pursuing the ~int, ,Judge Fletcher queried whether an attorney 
who harl no previcus connection with a case coold adequately review the 
recorn and prepare a ("',code resp:>nse within one day as this counsel did. 
With rBJard to the military judge' s failure to instruct specifically on 
the accuser]' s truth and. veracity, the Court seerre<l to agree that the 
acc11sed was not entitled to introouce evidence of his gcod character for 
truth anrl veracity, since a witness' character must be attacked before 
it can be holster~. H0t1ever, the question ranaine<l whether this evirlence 
later became relevant because both si<'l.es addresse<l it during questioninq 
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and oral argwnent. - Appellate defense camsel coold cite no authority 
requiring a sua sponte judicial instruction on honesty and veracity. 

The Court's close questioning reflected a nar'k.ed dissatisfaction 
with the manner in which the defense bar and the government have been 
fulfilling tl1eir .i;x:>st-trial res.i;x:>nsibilities under Goode. If a defense 
counsel is require-I to act for an individual who is not his client, he 
should clearly indicate that he never entered into an attorney-client 
relationship with tl1e servicernember, and he should contest the govern­
ment's failure to serve tl1e camsel who represented tl1e accused at trial. 
In Robinsai., tl1e Army appellate court found that the Staff Judge Advocate 
was unaware that the detailed military counsel had not entered into an 
attorney-client relationship with the accused. Further, civilian attor­
neys routinely serve docurnents on op.i;x:>sing camsel who may be hundreds 
of miles away; accordingly, sul:stitute military defense counsel should 
highlight ill¥ failure to make reasonable efforts to serve, personally or 
by rmil, the actual trial defense counsel. 

Sixth Annual Homer Ferguson Conference 

The Court of Military Appeals, in conjunction with the Military Law In­
stitute, will sponsor the Sixth Annual Homer Ferguson Conference on Ap­
pellate Advocacy, on 21 and 22 May 1981, at The American University, 
Washington, D.C. The Honorable William H. Cook, Judge, U.S. Court of 
Military Appeals, and the Honorable Tim Murphy, Judge, Superior Court, 
District of Columbia, will deliver opening remarks on behalf of the 
Court and the Institute, respectively. Featured speakers at the Con­
ference will include Professor Samuel Dash, Georgetown University Law 
Center; L. Clair Nelson, Member, ABA Commission on Evaluation of Pro­
fessional Standards; the Honorable Robert M. Quinn, Judge, S.D., Ohio, 
and formerly Chief Judge, U.S. Court of Military Appeals; BG Wayne E. 
Alley, Judge Advocate, HQ, USAREUR and Seventh Army; Professor Eugene 
Gressman, University of North Carolina; and LCDR Ronald J. Beachy, 
Instructor, U.S. Naval Justice School, Newport, Rhode Island. They 
wi U address such topics as "Trends in Criminal Law Administration"; 
"AppeUate Advocacy - A Trial Judge's View"; "Advocacy on Behalf of a 
Major Command"; "Changing Rules of the AppeUate Advocate"; and "Recent 
Trends in Article 31 Rights of An Accused". The conference wiU con­
clude with a presentation entitled, "Case Flow Management", by the 
Court's legal staff. The registration fee is $20.00. If you desire to 
register for the conference or would Zike additional information, contact 
James T. Harper, Conference Director, U.S. Court of Military Appeals, 
450 E. Street, N.W., Washington, D.C. 20442. 
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CASE NOlES 
Synopses of Seleated Military, Federal, and State Court Deaisions 

COURI' OF MILITARY REVIEW DECISIONS 

PREI'RIAL AGREEMENI': Waiver of Rights 

United States v. Krautheirn, NQ1 80-2887, 
(AOC: LCDR Fayle, USN) 

M.J. (NQ1R 6 Feb. 1981). 

The accused entered into a pretrial agreerrent whereby he waived his 
right to have character witnesses residing outside of Japan personally 
appear at his trial in that country. Citing dictum in United States v. 
Hanna, 4 M.J. 938 (NCMR 1978), the Navy Cburt of Military Review held 
that this waiver was not contrary to public policy. But ~ United 
States v. Dawson, 10 M.J. 142 (Q\1A 1981). 

POST-TRIAL REVIEW: Dela in Takin Final Action 
United States v. Brock, NCM 80-1828 NCMR 21 Nov. 1980) (unpub.). 
(AOC: LT Howard, USNR) 

The accused was tried on 9 March and 16 May 1979. The military 
judge authenticated the 76-page record of trial on 24 June 1979 and it 
was acted Up'.)n by the convening authority on 24 July 1979. For unex­
plained reasons, the supervisory authority did not act en the record 
until 3 ,June 1980. The Navy Court of Military Review described the 
delay as "deplorable," but held that dismissal was not warranted "under 
the present state of the law," and affirmed the findings and sentence. 
See United States v. Banks, 7 M.J. 92 (CMA 1979). 

TRIAL: Continuance 
United States v. Allison, Q1 439297 (AQ1R 30 Jan. 1981) (unpub.). 
(AOC: CPI' walinsky) 

After discharging his civilian counsel, the accused retained another 
civilian attorney one week before his court-ma.rtial. When the trial con­
vened, the retained counsel's associate rroved for a continuance because 
the accused's attorney was in court elsewhere. The associate furnished 
a list of available trial dates, but the military judge denied the notion. 
The accused, then released his military counsel and proceeded to trial 
pro~· The Arrey Court of Military Review held that the military judge 
abused his discretion in denying the continuance. See United States v. 
Lewis, 8 M.J. 838 (A01R 1980). The court set aside the findings and 
sentence and authorized a rehearing. 
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PREI'RIAL PRC:X:EEDING: Investi ation of Char es 
United States v. Davis, CM 439157 A01R 24 Feb. 1981) (unpub.). 
(AIX:: Mi\J Nagle) 

During the Article 32 investigation of an moL charge, the accused 
unsuccessfully rroved for a continuance until his request for individual 
counsel could be acted upon. At trial, the defense alternatively rroved 
to dismiss or sever the AWOL charge, without prejudice, and have that 
charge reinvestigated. The military judge denied the notion because 
the rrore serious offenses at trial had been thoroughly investigated and 
an FMOL charge is nonnally a "two or three docuuent-type of case as far 
as presentation of evidence for the investigation." The Anny Court of 
Military Review held that the judge's denial erroneously abridged a sub­
stantial pretrial right. The court set aside the finding of guilty as 
to the 'PJil:JL charge, dismissed it, and reassessed the sentence according­
ly. 

TRIAL: Striking of Testirrony 
United States v. Phaneuf, SPCM 14973, 
(AIX:: CPI' Gray) 

M.J. (ACMR 27 Feb. 1981) • 

The appellant was convicted of indecent assault. In extenuation 
and mitigation, a female soldier testified al::out the victim's flirtatious 
behavior and provocative demeanor to.vards the appellant prior to tJ1e 
offense. en cross-examination, the trial counsel asked the witness 
'Whether she and the appellant were "drug buddies." The military judge 
overruled the defense counsel's objection, but the witness refused to 
answer the question. The trial counsel successfully rroved to strike the 
witness' testirrony, and the judge directed the court rrernbers to disregard 
it. The Army appellate court held that the military judge erred. Rely­
ing upon State v. Bro.vn, 549 S.W.2d 336 (M:>. 1977), the court held, in 
essence, that an accused's constitutional right to call witnesses in his 
behalf outweighs the government's cross-examination right. The court 
found that the prosecution's question to the witness was not germane to 
her direct testirrony and that striking her testiJrony constituted error 
of constitutional dimension. See Washington v. Texas, 388 U.S. 14, 19 
(1967). See also Chambers v. Mississippi, 410 U.S. 284, 302 (1973). 
Because there was a reasonable _fX)ssibility that the adjudged sentence 
would have been less severe had the error not occurred, the court, noting 
that the appellant had served his sentence to confinement and was beyond 
his adjusted EI'S, reduced the adjudgoo forfeitures and did not affinn 
the bad-conduct discharge, \.kiich had previously been suspended • 

• 
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OFFENSES: Esca from Correctional CUstod 
United States v. McKenzie, SPCM 15255 A01R 26 Feb. 1981) (unpub.). 
(AOC: MAJ Rhodes) 

The appellant pled guilty to escape from correctional custody, in 
violation of Article 134, Uniform Code of Military Justice [hereinafter 
UCMJ]. An accused is not guilty of that offense unless he escapes from 
physical restraint inposed up::m him. Ho.vever, Arny Regulation 190-34 
provides that only rroral restraint will be imposed in Army correctional 
custody facilities. The Arny appellate court therefore found that the 
aFP€llant providently pled guilty only to a breach of correctional 
custody, an offense which requires that an accused break any fonn of 
rroral or physical restraint. See paragraph 213!( 13), Manual. 

OFFENSES: Disrespect to Noncamtl.ssioned Officer 
United States v. Aguayo, Not 80-3037, M.J. 
(AOC: I..CDR r:avidson, USN) 

(NQ1R 27 Feb. 1981) • 

The Navy ar:pellate court noted that disrespectful language always 
consists of unsolicited, spontaneous, and voluntary statements which are 
independent of the subject matter of any interrogation and therefore held 
that disrespectful renarks uttered during p::>lice questioning are admissi­
ble as evidence of the disrespect regardless of whether rights warnings 
were issued. This decision departs from United States v. Lewis, 9 M.J. 
936 (NCMR 1980), in which another panel held that statements obtained in 
violation of Article 31, UCMJ, which constitute a separate crime rray be 
inadmissible as proof of that separate crime. See also United States v. 
ThCirpson, 4 7 Cl1R 565 (tnm 1973). 

GUILTY PLEA.: Providence Inquiry 
United States v. Hoaglin, .t01 80-0897, 
(en bane). 
(AOC~ Burnette, USM:) 

M.J. (N01R 27 Feb. 1981) 

In this case the Navy appellate court concluded that military judges 
rrust adhere to the 7-step procedure established in United States v. 
Williams, 4 M.J. 708 (N01R 1977), in order to insure their caipliance with 
the strict rcandate of United States v. King, 3 M.J. 458 (CMA 1977), when 
conducting plea bargain inquiries. A military judge's failure to follo.v 
the obligatory procedure, which becanes applicable 60 days from the date 
of Hoaglin, will constitute error "that may well result in a prejudicial_ 
misunderstanding", on the part of the accused and warrant reversal. 

• 
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OFFENSES: Ccmnunication of a Threat 
United States v. Cannon, SPCM 14986 (ACJ1R 27 Feb. 1981) (unpub.). 
{AOC: CPI' Russelburg) 

The accused was convicted, inter alia, of conmunicating a threat. 
He uttered the "threat" as he arrl a corrpanioo were returning fron a 
pizza parlor where they had been involved in an affray with other sol­
diers. Ibth individuals were highly agitated, arrl the appellant was 
intoxicated. During an argument, the appellant asked the other soldier 
if he "wanted to get cut." At trial, the appellant's corrpanion testi­
fied that, at the ti~ the words were spoken, he and the appellant were 
friends, and that he knev.r the appellant did not have a knife and never 
believed he would cut him. The Army appellate court found this evidence 
insufficient to establish a threat, arrl characterized the language as 
"drunken braggadocio" falling within the category of "idle banter." See 
United States v. Gilluly, 13 USG1A. 458, 461, 32 CMR 458, 461 ( 1963)-: 
The court dismissed the specification and reassessed the sentence. 

GUILTY PLEA: Providence Inquiry 
United States v. Williams, SPCM 15012 (ACMR 27 Feb. 1981) (unpub.). 
{AOC: CPI' Lukj aro.vicz) 

The ?Ccused pled guilty to escape from C'Onfinernent. During the 
providence inquiry, the military judge informed him of the elements of 
breach of arrest, a different offense under Article 95, UCMJ. The Arny 
appellate court determined that the facts elicited fron the accused 
during the inquiry supported the charged offense, and that the accused 
never thought he was under any fonn of restraint other than confinenent. 
Utilizing the test of providency set out in United States v. Davenport, 
9 M.J. 364 (CMA 1980), the court found no error. 

CXJNFESSIONS: Voluntariness 
United States v. Catt, CM 440112 (ACJv!R 27 Feb. 1981) (unpub.). 
(AOC: MAJ Ganstine) 

The accused contended that a law enforcement agent unlawfully induced 
a pretrial statement fran him. He was advised of his right to counsel 
and his right against self-incrimination prior to the interrogation, 
waived those rights, and consented to a polygraph examination. The agent 
advised the accused that polygraph results were probably inadmissible at 
trial before conducting the examination. Later, the agent again inter­
viev.red the accused and informed him that the polygraph indicated he was 
lying. When the accused repeated his denial, the agent advised him to 
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"get it off his chest." He later confessed, and was escorted to the 
office of another agent who had attended the i:olygraph examination; that 
agent reminded the accused of his rights, but did not recite them in 
their entirety. The accused then signed a written confession. The Arny 
appellate court held that the agent's actions were permissible, see 
United States v. McKay, 9 USCMA. 527, 26 CMR 307 (1958), and did not 
arrount to unlawful inducemmt. See United States v. Handsane, 21 US01A 
330, 45 CMR 104 (1972). 

SENI'ENCE: Maximum Punishment 
United States v. LamJureaux, 01 440300 (ACMR 27 Feb. 1981) (unpub.). 
{AOC: CPI' McCarty) 

The appellant pled guilty, inter alia, to i:ossessing a switchblade 
knife in violation of a general regulation. During the providence 
inquiry, the military judge advised him of the maximum permissible 
sentence under Article 92, UCMJ. The Arn¥ appellate court found this to 
be error, and held that the appellant, even if charged with violating a 
lawful general regulation, was only subject to the maximun punishment 
prescribed for carrying a concealed weapon in violation of Article 134, 
UCMJ. See footnote 5, paragraph 127c, Manual; United States v. Lc:7we, 
4 US01A 654, 16 CMR 228 (1954). -

OFFENSES: Arson and Disorderly Conduct 
United States v. Evans, SPCM 14837, M.J. (ACJ.1R 27 Feb. 1981) ~ 
(AOC: MAJ Nagle) 

The appellant was tried for arson under Article 126, UCMJ. The 
Charge alleged that he "willfully and maliciously set fire to the camode 
seat" in the latrine of his ba.rracks room. The military judge found the 
appellant guilty of disorderly C'Ol1duct in violation of Article 134, 
UCMJ. On appeal, the appellant argued that disorderly conduct is not a 
lesser-included offense of arson. The Arny appellate court disagreed. 
The court held that the elements of the Article 134 violation are fairly 
included within the Article 126 offense. The only distinction between 
the t'WO offenses, OOth of which alleged the setting of a fire, was the 
substitution of the 'WOrd "disorderly" for "willful and malicious." The 
court found that the act contravened "good order" and affected the "tran­
quility, security, and good governrrent of the military service." See 
United States v. Snyder, 1 US01A. 423, 426, 4 CMR 15, 18 (1952). 
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OFFENSES: Malingering 
United States v. Lawrence, 01 439789, M.J. (ACMR 26 Feb. 1981). 
(AOC: CPI' McAtamney) 

The appellant was charged and oonvicted, inter alia, of intention­
ally allo.ving himself to be injured in order to avoid military duty. He 
was the subject of an investigation into the larceny of organizational 
property. In an effort to stop the investigation, the appellant and a 
cx:mpanion oonC'OCted a plan Whereby the latter would shoot the appellant 
with a shotgun. The appellant would then rerx:>rt that he was assaulted in 
an attenpt to recover his property from the "true" perpetrator of the 
larceny, and v.ould request that the investigaticn be halted in order to 
avoid further injury to himself or his family. The soldiers consulted 
rredical l::x:>oks to detennine the safest means of inflicting this injury. 
In addition, the appellant v.ore a heavy coat and stood behind a tree to 
protect his spine. A rx:>rtion of the powder was rerroved fran the shotgun 
shell and the a.i;pellant' s canpanion fired at an angle to lessen the 
inpact of the blast. The appellant renained in the hospital for five 
days and was thereafter placed on convalescent leave. The Arn¥ Court of 
Military Review was not convinced that these facts established that the 
appellant's purpose in injuring himself was to avoid "v.ork, duty or 
service." See Article 115, UCMJ. The avoidance of duty was the unintend­
ed and unanticipated consequence of his atterrpt to halt an investigation. 
The court set aside the finding of guilty of malingering. 

SFARQi AND SEIZURE: Articulable Suspicion 
United States v. Foster, 01 439191, M.J. (ACMR 17 Mar. 1981). 
(AOC: M.l\.J Johnson) 

At the train station in Mainz, Germany, a law enforcement agent was 
questioning American soldiers arriving from Frankfurt late on a payday. 
The agent asked disembarking servicemenbers alx:>ut their knONledge of ille­
gal drug activity in Frankfurt, a suspected "source city" of contraband. 
The agent observed the accused exit an inbound train fran Frankfurt,~ 
pause m:mentarily, repeatedly glance over his shoulder in the agent's 
direction, and quicken his pace as he entered the main station. The 
agent stopped him, identified himself, and asked the accused for his 
military identification card, explaining that he was talking to people 
departing trains from Frankfurt and checking for soldiers carrying drugs. 
The accused stiffened slightly and said that he had only esoorted his 
girlfriend to the Frankfurt train. Continuing his questioning, the agent 
concluded that the accused had recently used heroin and he apprehended 
him. '1\-.o packets of heroin fell fran the accused's sleeve as the agent 
led him away. A subsequent search uncovered a small anount of marijuana. 
Advised of his rights, the accused admitted fX)Ssessing the drugs. The 
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Anuy appellate court, with Chief Judge Rector dissenting, held that the 
initial stop was unlawful in view of the circLUT1Stances then kno.vn by the 
agent. The court found that the stop did constitute a seizure, see Bro.vn 
v. Texas, 443 u.s. 47 (1979) and Terry v. Ohio, 392 U.S. 1 (1968), but 
concluded that it was not based on "reasonable suspicion" as required by 
the Fourth Amendment. See United States v. Cortez, 101 S.Ct. 690 (1981); 
Reid v. Georgia, 100 S.Ct. 2752 (1980) {~ curiam): United States v. 
Mendenhall, 446 U.S. 544 (1980). The court held that the seized evidence 
was inadmissible,~ Wong Sun v. United States, 371 u.s. 471 (1963), and 
set aside the findings and sentence. 

OFFENSES: Disobedience of Noncanni.ssioned bfficer 
United States v. Biccum, SPCM 15324 (ACMR 20 Mar. 1981) (unpub.). 
(AOC: CPI' Castle) 

The appellant was convicted, inter alia, of disobeying his superior 
noncannissioned officer. He alleged that he did obey the order, albeit 
not imnediately after it was issued. The evidence established that 
after the appellant was ordered to mJVe trash to a collection site, he 
approached a second noncarmissioned officer, stated that he v.ould not 
obey the order, and proceeded to verbally abuse and threaten him before 
canplying with the order. Because the order clearly required irnnediate 
conpliance, the appellant 1 s unreasonable delay in obeying it subjected 
him to conviction for failure to obey. See United States v. Woodlet' 20 
US01A 357, 43 CMR 197 (1971); United States v. Squire, 47 CMR 214 NCMR 
1973). See also United States v. Vasant, 3 USQ.1A 30, 11 01R 33 (1953) 
(order requiring tiroo for preparation); United States v. Stout, 1 USCMA. 
639, 5 01R 67 (1952) (order to be obeyed in future). 

VERDICT AND FINDINGS: Finality 
United States v. Wright, Q1 439728 (A01R 20 Mar. 1981) (unpub.). 
(AOC: MAJ Ganstine) 

After the government presented its case-in-chief, the military judge 
granted a defense mJtion for a finding of not guilty as to one of t.11e 
charges. Prior to his argument on findings, the trial counsel contended 
that the evidence raised one of the dismissed charge 1 s lesser-included 
offenses. The military judge withdrew his prior ruling and found that 
the evidence was sufficient to place the lesser-included offense in 
issue. He subsequently convicted the appellant of the lesser-included 
offense. The Anny appellate court held that the military judge erred by 
withdrawing his initial decision to grant the rrotion to dismiss. The 
judge granted the notion without reservation or exception and his finding 
was final and irrevocable regardless of its correctness. See United 
States v. Hitchcxx::k., 6 M.J. 188, 189 (01Z\ 1979). Only when a judge in­
correctly recites the finding of the court, ~United States v. BoSVJell, 

140 



8 USCMA 145, 149, 23 01R 369, 373 (1957), or when the finding of not 
guilty is clearly intended to apply only to the greater offense charged, 
~United States v. Hurrbert, 14 CMR 520 (NBR 1953), may a finding of not 
guilty, or a ruling having that effect, be arrended after announcement 
in open court. 

OFFENSES: Unauthorized Absence 
United States v. Wargo, N01 80-2111, 
(AOC: 1.CDR warden, Jr. I USN) 

M.J. (N01R 17 Mar. 1981). 

Pursuant to his pleas, the accused was found guilty of unauthorized 
absence fran his unit. During the providence inquiry, he stated that 
throughout the first m::::nth of his absence, he rema.ined on the military 
installation and avoided detection. The military judge accepted the ac­
cused' s guilty plea, finding that "casual presence" on post was not in­
consistent with unauthorized absence. The Navy appellate court disagreed. 
Because the accused was present in his unit when the offense allegedly 
ccrrroonced, he could not be found guilty of that unauthorized absence. The 
court noted that the military judge could have found the accused guilty 
of absence fran his assigned place of duty or dereliction in perfonning 
his duties, but he was not charged with either offense and they are not 
lesser-included offenses of unauthorized absence fran one's unit. See 
generally United States v. Sears, 22 01R 477 (CGBR 1956): Unite:i StatesV. 
Bieganc:Mski, 12 01R 815 (AFBR 1953). 

FEDERAL OOURI' DF.CISION 

E.VIDENCE: Admissibili t of Co-Accused• s Confession 
United States v. Sarmiento-Perez, 633 F.2d 1092 5th Cir. 1981). 

The United States Court 'of Appeals for the Fifth Circuit held that 
an accused's custodial confession which implicates a co-accused cannot be 
introduced against the latter. The court found that the confession was 
not sufficiently reliable or trustworthy to qualify as an exception to the 
hearsay rule under Fed.R.Evid. 804(b)(3) [see Mil. R. Evid. 804(b)(3)]. 
Under that provision, declarations against penal or pecuniary interest 
may be admitted except that a statement "tending to expose the declarant 
to criminal liability and offered to exculpate the accused" is inadmis­
sible unless corroborating circumstances "clearly" indicate the state­
ment 1 s trustworthiness. Noting that the rule's language does not speci­
fically address the admissibility of a statement offered to inculpate 
an accused, the court found that, under apprcpriate circumstances, it 
conterrplates the admissioo of such statements against the declarant' s 
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penal interest. Utilizing the test in United States v. Alvarez, 584 
F.2d fi94 (2<l Cir. 1978), and rejecting the "expansive" interpretation of 
the "against-interest" requiraTEnt foun<l in United States v. Thanas, 571 
F. 2d 285, 288 (5th Cir. 1978) , the court detennined that because the 
confession was ma.<le in a custodial (and potentially coercive) settinq, 
it lacked "indicia of reliability" and was inherently untrustworthy in 
"the eyes of the Sixth Amendment" insofar as it inmlpated the accused. 
See Ohio v. Roberts, 100 S.Ct. 253 (1980); Dutton v. Evans, 400 U.S. 74 
(1970); TUuqlas v. Alabarra, 380 U.S. 415 (1965). 

srATE CDUR'I' DECISIOl'J 

MENI'AL CAPACITY: C tence to Stand Trial 
Morro.v v. State, 423 A.2<l 251 Md.App. l~RO). 

During a hearing to detennine his corrpetence to stand trial, the ac­
cused alleged that he sufferei amnesia and coul<l not rertE!llber the details 
of the charged offense. The trial court held that amnesia <lid not render 
the appellant incanpetent to stanrl trial. The appellate coort agreed, 
and stated that canpetence to stand trial <lepends u1:xm whether an accusErl 
can understand the nature of the proceeriings or assist in his defense. 
'Ihe acrused' s inability to remerrber the cira.ll'tEtances of the charged of­
fense did not prevent him fran thorooghly understanding an<l participating 
in trial proceedings, <Uscussing the charqe with counsel, or ma.king deci­
sions in his case; it only denie<l him "the ability to testify personally 
to certain facts," a disability "shared in greater or lesser <legree by 
all nefendants. II See Note, Arm1.esia: A Case Stu in the Limits of Par­
ticular Justice, 71 Yale L.J. 109 1961 • See, e.'g., United States v. 
SWanson, 572 F.2d 523 (5th Cir. 197R), cert. denied, 439 U.S. 849 (1978); 
United States ex. rel. Parson v. An<lersen;-4A1 F.2d 94 (3<l Cir. 1973), 
cert. <lenied, 414 U.S. 1072 (1973); United States v. Stevens, 461 F .2d 
317 (7th Cir. 1972), cert. denied, 409 TJ.s. 948 (1972}. See also para­
graph 122i, Manual; TJnite<l States v. Dunaway, 39 CMR 908\AFRR 1968), 
~· denied, 18 lJSCMA 293, 39 CMR 293 (lQfiA); United States v. Watson, 
18 CMR 3q1 (mm 1954); TJnited States v. Burton, 12 CMR 302 (ARR 1 q53). 
See generally United States v. Wisener, 4fi CMR 1100 (CGCMR. 1973); United 
States v. Schlomann, 3fi CMR fi22, fi54-S6 (ACMR 1Qfi6), aff'd, 16 USCMA. 414, 
37 CMR 34 (1966). 
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FIELD FORLM 
Defense Appellate Division Responses to Readers' Inquiries 

Servicenanbers convicted by courts-martial frequently ask how 
long the military appellate courts take to canplete their review. 

The Clerk of Court's Office initially processes records of trial 
forwarded to the United States Arn¥ Court of Military Review (ACMR) 
pursuant to Article 66, UCMJ. This processing is normally carpleted in 
tv.o days, and the record of trial and allied papers are then delivered 
to the Defense Appellate Division (DAD), where each case is assigned to 
an action attorney. M:>st defense briefs are filed within 30 days. 
Contested cases which pose m.unerous appellate issues or require affidavits 
ma.y not be briefed within this period, but, in virtually all cases, 
defense counsel file assignments of error within 100 days. During 1980, 
the average period fran receipt of the record at DAD to the filing of 
defense pleadings was 23 days and 33 days for guilty and not-guilty plea 
cases, respectively. Of the 2,089 cases briefed at DAD, only 18 required 
rrore than 100 days to file. The Government Appellate Division (GAD) has 
30 days to file its answer in cases in which DAD raises assignments of 
error. Norma.lly, GAD requests tv.o or three 30-day enlargernants, or 
extensions of tine in which to file its answer before the ACMR. If Drill 
raises no issues and the record of trial is submitted on its merits, GAD 
files its answer within one week. During 1980, cases were pending, after 
the filing of briefs, before ACMR for an average of 26.28 days before that 
tribunal rendered its decision. The distribution of the A01R decision and 
the general court-martial convening authority's responsibility to serve 
the decision on the accused is discussed in Arir¥ Reg. No. 27-10, Legal 
Services, Chapter 15 (C 20, 15 Aug. 1980). These actions ma.y take 30-60 
days. 

After he is notified of the ACMR decision, the accused ma.y file a 
petition for grant of review before the Court of Military Appeals (CMA.) 
within 30 days. Appellate defense counsel typically respond to that 
Court's order for a brief in support of the petition within 20 days, and 
the government's ans~r is general! y filed 20 days thereafter. Under 
Article 66(c), UCMJ, the Court Trust then act upon the petition for grant 
of review within 30 days. If CMl\ denies the petition, the appellate 
process is corrplete. If, on the other hand, CMA grants the petition, the 
appellant must file a final brief within 20 days. The same timetable 
applies to the sul:mission of the government's response. The appellant 
ma.y then file a reply within 10 days. Many variables affect the length 
of tine during which a granted case is under review before CMA, although 
that tribunal usually announces its decision within four rronths. The 
Clerk of Court's Office surveyed cases with an initial filing date a~er 
1 January 1981, and reports that the average period from CMA' s receipt 
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of a petition for grant of review until the announceirent of its decision 
to grant or deny the petition is 70 days in cases suhnitted on their 
merits, and 77 days in cases raising errors. The average interval between 
CMA's decision to grant review and the publication of its opinion 
is 331 days. 

cr-J THE RECORD 

Quotable Quotes from Actual 
Records of T~ial Received in DAD 

D:: It is my understanding in talking to the prosecutor, that 
[the accused] WDuld be released fran confin~nt. 

MJ: Well, is that a sub~ agreerrent? 

OC: That's \A.hat I have believed it to be. 

********************* 

OC: Why did you go AWOL? 

ACC: I just wanted out of the Army. 

D:: Well, vlny? 

ACC: I am used to WJrking for a living. 

********************* 

(Accused, in extenuation and mitigation, after being convicted of 27 of 
37 specifications of larceny from collections at chapel services). 

Q: What were your plans for the future prior to comnitting this 
offense? 

A: I had already started paper.NOrk for OCS. I have been encouraged 
by Olaplain C • I have been encouraged by several chap-
lains to go tO-ocs, so I had taken a test and had passed the test 
and pre{)3.red the paperv.iork for ocs. I had also planned on, after 
getting out, going to school to canplete a Masters and coming back 
in as a General Officer. But because of the ordeal and What has 
happened, this has put a tarnish upon those plans. 
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MJ: D::>es the defense have any objection to the court members getting 
the [flyer with the word] rrarihuana spelled with an "h"? 

OC: No, Your fbnor. Perhaps they won't kn<M What it is that way. 

********************* 

(Trial counsel argunent on sentencing). 

TC: For all these reasons, Your Honor, the Govenll11ent argues for the 
maximun punishlrent illlp)Sable by law and this court. 

MJ: Hundred and forty years? 

TC: Hundred and forty years, sir. 

********************* 

TC: Can I have a brief recess, Your Honor? 

MJ: Are you going--are you figuring on nnre cross-examination? 

TC: I am. 

MJ: HON much rrore? 

TC: I don't know. I 'Nant to talk to my psychiatrist. 

MJ: You want to talk to your psychiatrist? IX> you need a psychiatrist? 
Well, we'll recess for ten minutes. 

********************* 
~ 

MJ: Okay, Private M 
testify here today? 

, I want to .::isk you, do you desire to ----

WI'"r: As long as it doesn't incriminate me. 

DC: 

********************* 

With regards to challenge of the military 
natter I would like to put on the re(X)rd. 
accused's hair is rather long • 

MJ: It seem.s r.tbout the same length as yours. 

judge, there is one 
As you may r10te, the 

DC: Yes, my hair is rather long too. Ho.vever, I'm not the one that's 
going to be sentenced today. 
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