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SUMMARY of CHANGE

AR 27-10
Military Justice

This revision--

o0 Provides procedures for administering Article 15 punishment in multiservice
units (paras 3-6, 3-7, 3-8, and 3-30).

o0 Clarification of the statute of limitations in Article 15 cases (para 3-12).

o0 Provides guidance for posting of Article 15 punishment forms in units (para 3-
22).

o0 Allows a superior commander to mitigate a reduction of more than one grade to
an intermediate grade (para 3-26).

o Clarifies Article 15 appellate rights (para 3-30).

0 Exception concerning the removal of locally filed Article 15 forms when the
only purpose for a soldier’s transfer is for medical treatment (para 3-37).

0 Establishes additional requirements for requesting SA designation of
commanders as courts-martial convening authorities (para 5-2).

0 Establishes professional responsibility standards for military judges, trial
and defense counsel, and clerical support personnel (para 5-8).

0 Provides changes in the rules regarding detail of verbatim court reporters to
non-BCD special courts-martial (para 5-25).

0 Requires all credit against a sentence adjudged to confinement, or as
approved by the convening authority, to be set out in the initial action
(paras 5-27 and 5-28). '

O States policy concerning fee requests for expert services in capital cases
(para 6-5).

o Implements DODD 1030.1 and DODI 1030.2, and establishes guidance concerning
the Army Victim/Witness Assistance Program and prescribes the use of six new
DOD victim/witness forms (DD Forms 2701 through 2706) (chap 18).
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Chapter 1
Introduction

1-1. Purpose :
This regulation prescnbes the pollcles and procedures pertammg to
the administration of military justice and implements the Manual for
Courts-Martial, United States, 1984, hereafter referred to as the
MCM and the Rules for Courts-Ma.rtral (RC M.) contained in the
MCM. -

1-2. References
Required and related publrcatlons and prescribed and referenced
forms are listed in appendlx A. :

1-3. Explanation of abbrevlatlons and terms
Abbreviations and special terms used in this regulation are ex-

plamed in the glossary. See also R.CM. 103 for deﬁnmons of terms

used in 1he MCM.

1-4. Responsibilities
a. The Judge Advocate General (TJAG) is responsible for the
overall supervision and administration of military justice within the
Army. .
b. The Chief Trial Judge, U.S. Army Judiciary, as designee of
TJAG, is responsible for the supervision and administration of the
“U.S. Army Trial Judiciary and the Military Magistrate Program.

¢. The Chief, U.S. Army Trial Defense Service (USATDS), as~

designee of TIAG, is responsible for the detail, supervision, and
control of defense counsel services within the Army.

) Chapter 2

Investigation and prosecution of crimes over whlch~

the Department of Justice and the. Department of
Defense have concurrent jurisdiction

2-1. General !
a. This chapter implements a Méemorandum of Understandmg

(MOU) (August 1984) between the Department of Defense (DOD) .

and the Department of Justice (DOJ) delineating the areas of respon-
sibility for investigating and prosecuting offenses over which the
two departments have concurrent jurisdiction. The text of the mem-
orandum is quoted in paragraph 2-7 of this regulation. |

b. The MOU applies only within the United States and its posses-
sions and only to those offenses that are triable in the U.S. district
courts.”

¢. Notwithstanding any other provisions of t}ns chapter, para-
" graph 2-4d of this regulatxon shall apply within and outside the -

United States and its possessions.

2-2, Local applicatlon

Decisions with respect to the provisions of the MOU will, whenever
possible, be made at the local level between the responsible DOJ
investigative agency and the local military commander (para D.1. of
the MOU). If an agreement is not reached at the local level, the
local commander will (if he or she does not exercise general court-

martial (GCM) jurisdiction) promptly advise the commander exer- - -
cising GCM jurisdiction over his or her command. If the com-"-

* mander exercising GCM jurisdiction (acting through his or her staff
judge advocate (SJA)) is unable to effect an agreement,” the matter
will be reported to Headquarters, Department of the Army, Criminal

Law- Division, The Judge Advocate General, 2200 Army Pentagon,

Washrngton, DC 20310-2200.

2-3 Actlon by convenlng authorlty

Before taking any action with a view toward court-marnal courts-
martial convening authorities will ensure that Federal civilian au-
thorities are consulted under the MOU in cases likely to be prose-
cuted in the U.S. district courts. .

| 2—4 Grants of lmmunlty

a. General. Grants of immunity may be made under the Umform
Code of Military Justice (UCMYJ), R.C.M. 704, and directives issued
by the Secretary of the Army (SA), subject to the gmdance set forth
in this paragraph. :

b. Persons subject to the UCMJ. The authonty of courts-martral

convening authorities extends only to grants of immunity from ac-
tion under the UCMJ. However, even if it is determined that a
witness is subject to the UCMYJ, the convening authority should not
grant immunity before determining under the MOU that the DOJ
has no interest in the case. o
- ¢. Persons not subject to the UCMJ. If a prospective witness is
not subject to the UCMI or if DOJ has an interest in the case, the
grant of immunity must be issued under 18 USC §6001-6005. In
those instances, the following procedures are applicable:

(1) Draft a proposed order to testify for the signature of the GCM
convening authority (GCMCA). Include in the requisite findings that
the witness is likely to refuse to testify on Fifth Amendment
grounds and that the testimony of the witness is necessary to the
public interest. Forward the unsigned .draft to the Criminal Law
Division, The Judge Advocate General, 2200 Army Pentagon,
Washington, DC 20310-2200 for coordination with DOD and DOJ,

. and approval by the Attorney General.

(2) Include the following information in the request, if available:
(a) Name, citation, . or other identifying information of the

-. proceeding in which the order is to be used.

{b) Name and social security number of the individual for whom
the immunity is requested.
{c) Name of the employer or company wrth which the witness is

. associated.

(d) Date and place of birth of the witness. -

(e) Federal Bureau of Investigation (FBI) number or local police
number, if any.

() Whether any State or Federal charges are pendmg against the
prospective witness and the nature of the charges.

(g) Whether the witness is currently incarcerated and if so, under
what conditions and for what length of time.

(h) Military status and organization.

(i) Whether the witness would be likely to tesnfy under a grant

" of immunity thus precluding the use of the testimony against him or
* her.

(j) Factual basrs supportmg the findmg that the witness is likely
to refuse to testify on Fifth Amendment grounds. .

(k) General nature of the charges to be tried in the proceedmg at
which the witness’ testimony is desired.

(I) Offenses, if known, to which the witness” tesnmony might

" tend to incriminate the witness.

(m) The anticipated date on which the order will be issued.

{n) A summary of the expected testimony of the witness concern-
ing the particular case in issue.

(3) If the Attorney General has authonzed a gram of immunity,
furnish the following information through Criminal Law Division,
The Judge Advocate General, 2200 Army Pentagon, Washington,
DC 20310-2200, to the Witness Record Unit, Criminal Division,
Department of Justice, Washington, DC 20530, after the witness has

" testified, refused to testify, or the proceedings have been terminated
. without the witness being called to testify:

(a) Name, citation, or other identifying information of the
proceeding in which the order was requested.
" (b) Date of the examination of the witness,

(c) Name and address of the witness.

(d) Whether the witness invoked the privilege against self-incrim-

ination.

(¢) Whether the immunity order was issued.

{f) Whether the witness testified pursuant to the order:

(g) If the witness refused to comply with the order, ‘whether
contempt proceedings were instituted, or are contemplated, and the
result of the contempt proceeding, if concluded.

d. Cases involving threats to U.S. national security. A proposed
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grant of immunity will be forwarded to 11QDA (DAJA-CL), Crimi-
nal Law Division, The Judge Advocate General, 2200 Army Penta-
gon, Washington, DC. 20310-2200. After coordination with the
Office of the Assistant Chief of Staff for Intelligence, the proposed
grant will be forwarded through the-Army’s General Counsel,.to the
General Counsel, DOD for consultauon with the DOJ in cases
involving—

() Esplonage

(2) Subversion. : . : C

(3) Aiding the enemy. T

(4) Sabotage. SR ‘

(5) Spying. '

(6) Violation of rules or statutes concemning classnﬁed informa-
tion, or the foreign relatwns of the Umted States

2-5. Administrative action -
Administrative action according to. paragraph F 1. of the MOU w111
be conducted in such a manner so as not to interfere with or

otherwise prejudice the investigation by the responsxble DOJ inves-
tigative agency. .

“

2-6. Threats agalnst the President

in cases involving persons subject to the UCMJ who have allegedly
made threats against the President or successors to the Presidency in
violation of -18 §USC 871, the U.S. Secret Service has primary
investigative responsibility. All investigative agencies will cooperate
fully with the Secret Service when called on to do so. After the
investigation is completed, the SJA representing the commander
who exercises GCM jurisdiction over the military suspect will meet
with representatives of the DOJ and the Secret Service to determine
whether military authorities or DOJ will exercise further junsdlcnon
in the case. .

2-7. Memorandum of Understanding - '
The provisions of the MOU between the DOJ and DOD and the
DOD . Supplemental Guidance relating to the mvestlgatxon and pros-
ecution of certain crimes are at figure 2-1.

A. Purpose, Scope and Authority .. R

)

" This Memorandum of Understanding (MOU) establishes policy for the Department -of Justice and the De-
partment of Defense with regard to the investigation and prosecution of criminal matters over which
the two Departments have jurisdiction. This memorandum is.not intended to confer,any rights, bene-
fits, privileges or form of due process procedure upon individuals,. assoc1ations, corporatlons or

other persons or entities.

) . - g

This Memorandum applies to all components and personnel of the Department of Justice and the Depart-
ment of Defense. The statutory. bases for the Department of Defense and the Department of Justice
investigation and prosecution responsibilities include, but are not limited to:
‘1. Department of Justice: Titles 18, 21 and 28 of the United States Code; and o S
2. Department of Defense: The Unlform Code of Military Justice, Title 10, United States Code,.‘ RPN
Sections 801-940; the Inspector General Act of 1978, Title 5United States Code Appendlx I, and Title ’

5 Unlted States Code, Section 301

‘B. Policy ~

ir.

The Department of Justlce has primary respons1b111ty for enforcement of federal laws in the United

States District Courts. .The Department of Defense has responsib:.llty for the integrity of its pro-- )

grams, operations and installatibns and for the d15c1pline of the Armed Forces Prompt administrative )
actions and completion of investigations within the five (5) year statute of limitations under the' '
Uniform Code of _Military Justice require the Department of Defense to assume an important role in'’
federal criminal investigations. To encourage joint and coordinated investigative efforts,’ inappro-‘
priate cases where the Department of Justice assumes investigative responsibility for a matter relat- :-

ing to the Department-of Defense, it should share information and’ conduct the inquiry Jo:mtly with the
" interested Department of Defense 1nvest1gat1ve agency.

It is neither feasible nor desirable to establish inflexible rules 'rega»rd::.ng the responsibilities of
the Department of Defense and -the Department of Justice as to each matter over which they may have
concurrent interest. Informal arrangements and agreements within the spirit of this MOU are perm1ss1- )

-ble with respect to SpeC].flC crlmes or 1nvest1gatlons.

'c. Invoat:lqativ. and Prosocutivo Jur:ladict:lon

1. Crlmes arlslng from the Department of Defense Operatmns. - . .
‘L a. Corrupt1on Involvmg ‘the Department of Defense Personnel. The Department of Defense 1nves-

r

tigative agencies will refer to the FBI on réceipt of all ,51gn1f1cant allegations of bribery and.
conflict of interest inVolving'military or civilian personnel of the Department of Defense. In all-:

. corruption matters the subject of a referral to the FBI, the Department of Defense shall obtain the.
concurrence ‘of” the Department of Justlce prosecutor or the FBI before initiating any 1ndependent

i ]

Figure 2-1. Memorandum ot Undeumndlng Between the Departmenu oi Justlce and Uefomo Relatlng to tho Invutlgatlon and Proucu-
" tion of Certaln Crimes—Continued .
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investigation preliminary to any action under the Uniform Code of Military Justice. If the Department
of Defense is not satisfied with the initial determination, the matter will be reviewed by the Crimi-
nal Division of the Department of Justice. The FBI will notify the referring agency promptly regarding
whether they accept the referred matters for 1nvest1gation The FBI will attempt to make a decision in
one (1) working day of rece1pt in such matters

DOD Supplemental Guidance

A Certain brlbery and confhct of interest allegatlons (also referred to as “corruption” offenses in
the MOU) are to be referred immediately to the FBI.

B. For the purposes of -this section, bribery and conflict of interest allegations are those which
would, if proven, violate 18 U.S.C., Sections 201, 203, 205, 208, 209, or 219 (reference {(c)).

C. Under paragraph C.l.a., DoD criminal investigative organizations shall refer to the FBI those
*gignificant® allegations of bribery and conflict of interest that implicate directly military or
civilian personnel of the Department of Defense, including allegations of bribery of conflict of
interest that arise during the course of an ongoing investigation.

1. All bribery and conflict of interest allegations against present, retired, or former General or
Flag officers and civilians in grades GS-16 and above, the Senior Executive Service and the Executive
Level will be considered *significant® for purposes of referral to the FBI. :

2. In cases not covered by subsection C.l1., above, the determination of whether the matter is
*significant* for purposes of referral to the FBI should be made in light of the following factors:
gsensitivity of the DOD program involved, amount of money in the alleged bribe, number of DOD personnel
implicated, impact of the affected DOD program, and with respect to military personnel, whether the
matter normally would be handled under the Uniform Code of Military Justice (reference (d)). Bribery
and conflicts of interest allegations warranting consideration of Federal prosecution, which were
not referred to the FBI based on the application of these guidelines and not otherwise disposed of
under reference (d), will be developed and brought to the attention of the Department of Justice
through the *conference® mechanism described in paragraph C.1.b. of the MOU (reference (b)).

. D. Bribery and conflict of interest allegations when military or DoD civilian personnel are not sub-
jects of the investigation are not covered by the referral requirement of paragraph C.1.a. of refer-
ence (b). Matters in which the suspects are solely DoD contractors and their subcontractors, such as
commercial bribery between a DOD subcontractor and DOD prlme contractor, do not require referral upon
receipt to the FBI. The "conference"® procedure descrlbed 1n paragraph C.1.b. of reference (b) shall be
used in these types of cases.

E. Bribery and conflict of interest allegations that arise from events occurring outside the United
States, its territories, and possessions, and requiring investigation outside the United States, its
territories, and possessmns need not be referred to the FBI. -

b. Frauds against the Department of Defense and Theft and Embezzlement of ‘Government Property.
The Department of Justice and Department of Defense have investigative responsibility for frauds
against the Department of Defense and theft and embezzlement of Government property from the Depart-
ment of Defense. The Department of Defense will investigate frauds against the Department of Defense
and theft of government property from the Department of Defense. Whenever a Department of Defense
investigative agency identifies a matter which, if developed by investigation, would warrant federal
prosecution, it will confer with the United States Attorney or the Criminal Division, the Department
of Justice, and the FBI field office. At the time of this initial conference, criminal investigative
responsibility will be determined by the Department of Justice in consultation with the Department of
Defense. -

DOD Suppiomentel Guidance .

A. Unlike paragraph C.l.a. of the MOU (reference (b)), paragraph C.1.b. does not have an automatic
referral requirement. Under garagraph C.1.b., DOD criminal investigative organizations shall confer
with the appropriate federal prosecutor and the FBI on matters which, if developed by investigation,
would warrant Federal prosecution. This *conference* serves to define the respective roles of DOD
criminal investigative organizations and the FBI on a case-by-case basis. Generally, when a confer-
ence is warranted, the DOD criminal investigative organization shall arrange to meet with the prosecu-
tor and shall provide notice to the FBI that such a meeting is being held. Separate conferences with
both the prosecutor and the FBI normally are not necessary.’ : .

B. When investigations are brought to the attention of the Defense Procurement Fraud Unit (DPFU) , such
contact will satisfy the "conference"* requlrements of paragraph C.1.b. (reference (b)) as to both the
prosecutor and the FBI. : . : : :

Figure 2-1, Memorandum of Understandlng Between the Departments of Justlee and Defense Relating to the Investlgatlon and Prosecu-
tion of Certain Crimes—Continued
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C. Mere receipt by DOD criminal investigative organizations of raw allegations of fraud or theft does
not require conferences with the DoJ and the FBI. Sufficient evidence should be developed before the
conference to allow the prosecutor to makée an informed judgment as to the merits of a case dependent
upon further investigation. However, DOD criminal investigative organizations should avoid delay m
scheduling such conferences, particularly in complex fraud cases, because an early Judgment by a
prosecutor can be of assistance in focusing the investigation on those matters that most likely will
result in criminal prosecution.
2. Crimes Committed on Military Installations.

a. Subject(s) can be Tried by Court-Martial or are Unknown Crimes (other than those covered by
paragraph C.1) committed on a military installation will be investigated by the Department of Defense
investigative agency concerned and, when committed by a person subject to the Uniform Code of Military.
Justice, prosecuted by the Military Department concerned. The Department of Defense will provide
immediate notice to the Department of Justice of 51gn1ficant cases 'in wh1ch an individual subject/
victim is other than a military member or dependent thereof.

b. One or more subjects cannot be tried by Court-Martial. when a crime (other than those covered
by paragraph C.1.) has occurred on a military installation and there is reasonable basis to believe
that it has been committed by a person or persons, some or all of whom are not subject to the Uniform
Code of Military Justice, the Department of Defense investigative agency will provide immediate no-
tice of the matter to the appropriate Department of Justice investigative agency unless the Depart-
ment of Justice has relieved the Department of Defense of the reporting requirement for that type or
class of crime.

DOD Supplemental- Guidance

A. Subsection C.2. of the MOU (reference (b)) addresses crimes committed on a military installation
other than those listed in paragraphs C.1l.a. (bribery and confllct of interest) and C.1.b.’ (fraud,
theft, and embezzlement against the Government).
B. Unlike paragraph C.1.a. of reference (b), which requlres referral" to the FBI of certain cases,
and paragraph C.1.b., which requires “conferences” with respect to certain cases, subsection C.2.
requires only that “notice” be given to DOJ of certain cases. Relief from the reporting requirement of
subsection c. 2. may be granted by the local U.S. attorney as to types or classes of cases.
C. For purposes of paragraph C.2.a. (when the subjects canbe trled by court-martial or are unknown) an
allegation is '{s:mgnlflcant' for purposes of required notice to’ the DOJ only if the offense fails
within the‘prosecutorlal guidelines of the local U.S. attorney. Notice should be given in other cases
when the DOD Component believes that Federal prosecution is warranted or otherwise determlnes that
the case may attract significant public attention.
3. Crimes Commltted Outside Military Installations By Persons who can be trled by Court- Martial.

a. Offense is Normally Tried by Court-Martial. Crimes {other than those covered by paragraph
C.1) committed outside a military installation by persons subject to the Uniform Code of Military
Justicewhich, normally, are tried by court-martial will be investigated and prosecuted by the Depart-
ment of Defense. The Department of Defense will provide immediate notice of significant cases to the
appropriate Department of Justice 1nvestlgat1ve agency. Thé Department of Defense will provide imme-~
diate notice in all cases where one or more subjects are not under military jurisdiction unless the
Department of Justice has reheved the Department of Defense of the reportlng requn:ement for that
type or class of crime.

DOD Supplemental Guidance

For purposes of this paragraph, an allegation is *significant” for purposes of required notice to the
DOJ only if the offense falls within prosecutorial guidelines of the local U.S. Attorney. Notice
should be given in other cases when the DOD Component believes that Federal prosecution is warranted,
or otherwise determines that the case may attract significant public attention.

b. Crimes Related to Scheduled Military Activities. Crimes related to scheduledmilitary activi-
ties outside of a military installation, such as organized maneuvers in which persons subject .to the
Uniform Code of Military Justice are suspects, shall be treated as if cofmittedonamilitary installa-
tion for purposes of this Memorandum. The FBI or other Department of Justice investigative agency may
assume jurisdiction with the concurrence of the United States Attorney or the Criminal-Division,
Department of Justice. o : .

' : Co S o Offense is not normally tried by Court- Mar-
tial. when there are reasonable grounds to.believe that a Federal crime (other than those covered by
paragraph C.1.) normally not tried by court-matrtial, has been committed outside a military 1‘nsta11a—
‘tion by a person subject to the Uniform Code of Military Justice, the Department of Defense investiga-
tive agency will immediately refer the case to the appropriate Department of Justice investigative
agency unless the Department of Justice has relieved the Department of Defense of the reporting re-

. Quirement for that type or class of crime.

R . s - . AR LT

Figure 2-1. Memorandum of Understanding Between Iho D“evpartments of Justice and Defense Relating to the Investigation and Prosecu-
tion of Certain Crimes—Continued
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D. Referrals and Investigative Assistance

1. Referrals. Referrals, notices, reports, requests and the general transfer of information under
this MOU normally should be between the FBI or other Department of Justice investigative agency and
the appropriate Department of Defense investigative agency at the field level.

If a Department of Justice investigative agency does not accept a referred matter and the referring
Department of Defense investigative agency then, or subsequently, believes that evidence exists sup-
porting prosecution before civilian courts, the Department of Defense agency may present the case to
the United States Attorney or the Criminal Division Department of Justice, for review. : ’
2. Investigative Assistance. In cases where a Department of Defense or Department of Justice inves-
tigative agency has primary responsibility and it requires limited assistance to pursue outstanding
leads, the investigative agency requiring assistance will promptly advise the appropriate investiga-
tive agency in the other Department and, to the extent authorized by law and regulations, the re-
quested assistance should be provided without assuming responsibility for the investigation.

E. Prosecution of Cases

. 1. with the concurrence of the Department of Defense the Department of Justice will designate such
Department of Defense attorneys as it deems desirable to be Special Assistant United States Attorneys
for use where the effectlve prosecutlon of cases may be facilitated by the Department of Defense
attorneys.

2. The Department of Justice will instltute civil actions expedltlously in United States District
Courts whenever appropnate to recover monies lost as a result of crimes against the Department of
Defense. The Department of Defense will provide appropriate ass1stance to facilitate such actions.

3 The Department of Justice prosecutors will solicit the views of the Department of Defense prior
to 1n1t1at1ng actlon against an 1nd1v1dua1 subject to the Uniform Code of Military Justice.

4 ‘The Department of Justice will solicit the views of the Department of Defense with regard to its
Department of Defense-related cases and :mvestlgatlons in order to effectlvely coordmate the use of
civil, criminal and administrative remedies.

DDD snpplemental Gﬁ:ldance i

Prosecution of Cases and Grants of Immunity
A, The authonty of court-martial convening authorltles to refer cases to tr1a1 approve pretrial
agreements, and issue grants of immunity under the UCMJ (reference (d)) extends only to trials by
court-martial. If appropriate action by Federal civilian authorities in cases likely to be prosecuted
in the U.S. district courts, court-martial convening authorities shall ensure that appropriate con-
sultation as required by this enclosure has taken place before trial by court-martial, approval of a
pretrial agreement, or issuance of a grant of 1mmun1ty in cases when such consultation is required.
B, Only a general court- -martial. convening authorlty may grant 1mmun1ty under the UCMJ (reference
(d)), and may do so only in accordance with R.C.M. 704 (reference (e)).
1. Under reference (d), there are two types of 1mmun1ty in the military justice system. .

a. A person may be granted transactional immunity from trial by court-martial for one or more
offenses under reference (d). )

b. A person may be granted testimonial immunity, which is immunity from the use of testimony,
statements, and any information dlrectly or 1nd1rect1y derived from such testimony or statements by
that person in a later court-martial. .

2. Before a grant of immunity under reference (d) , the general court-martial convening authorlty
shall ensure that there has been appropriate consultatlon with the DOJ w:.th respect to offenses in
which consultation is required by this enclosure.

3. A proposed grant of immunity in a case involving espionage, subversion, aiding the enemy, sabo-
tage, spying, or violation of rules or statutes concerning classified information or the foreign
relations of the United States shall be forwarded to the General Counsel who shall obtain the views of
other appropriate elements of the Department of Defense in furtherance of such consultation.

C. The authority of court-martial convenmg authorities extends only to grants of immunity from ac-
tion under reference {d). Only the Attorney General or other authority designated under 18 U.S.C.

sections 6001-6005 (reference (c)) may author1ze actlon to obtaln a grant of immunity with respect to
trlals in the U.S. district courts.

Figure 2-1 Memorandum of Underetandlng Between the Departments of Justlce and Defense Rolating to the Investlgatlon and Prosecu-
tion of Certain Crimes—Continued
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F. Miscellaneocus Matters

1. The Department of Defense Administrative Actions. Nothing in this memorandum-limits the Depart-
ment of Defense investigations conducted in support of administrative actions to be taken by the
Department of Defense. However, the Department of Defense investigative agencies will coordinate all
such investigations with the appropriate Department of Justice prosecutive agency and obtain the
concurrence of the Department of Justice prosecutor or the Department of Justice investigative agency
prior to conducting any administrative investigation during the pendency of the criminal 1nvestlga-,
tion or prosecution. . . ) . \\

2. Special Uniform Code of Military Justice Factors. In situations where an individual subject to \
the Uniform Code of Military Justice is a suspect in any crime for which a Department of Justice
investigative agency has assumed jurisdiction, if a Department of Defense’investigative agency be-
lieves that the crime involves special factors relating to the administration and discipline of the
Armed Forces that would justify its investigation, the Department of Defense investigative agency
will advise the appropriate Department of Justice investigative agency or the Department of Justice
prosecuting authorities of these factors. Investigation of such a crime may be undertaken by the
appropriate Department of Defense investigative agency with the concurrence of the Department of
Justice.

3. Organized Crime. The Department of Defense investigative agencies will provide to the FBI all
information collected during the normal course of agency operations pertaining to the element gener-
ally known as "organized crime” including both traditional (La Cosa Nostra) and nontraditional organ-
izations whether or not the matter is considered prosecutable. The FBI should be notified of any
investigation involving any element of organized crime and may assume jurisdiction of the same.

4. Department of Justice Notifications to Department of Defense Investigative Agencies.

a. The Department of Justice investigative agencies will promptly notify the appropriate Depart-~
ment of Defense investigative agency of the initiation of the Department of Defense related investiga-
tions which are predicated on other than a Department of Defense referral except in those rare
instances where notification might endanger agents or adversely affect the investigation. The Depart-
ment of Justice 1nvestlgat1ve agencies will also notify the Department of Defense of all allegations
of the Department of Defense related crimes where 1nvest1gatlon is not 1n1t1ated by the Department of
Justice.

b. Upon request, the Department of Justice investigative agencies will provide timely status
reports on all investigations relating to the Department of Defense unless the circumstances indicate
such reporting would be inappropriate. )

) c. The Department of Justice investigative agencies will promptly furnish investigative results
at the conclusion of an 1nvest1gat10n and advise as to the nature of judicial action, if any, taken or
contemplated

d. If judicial or administrative action is being considered by the Department of Defense, the
Department of Justice will, upon written request, provide existing detailed investigative dataiand
documents (less any federal grand jury material, disclosure of which would be prohibited by Rule 6(e),
Federal Rules of Criminal Procedure), as well as agent testimony for use in judicial or administrative
proceedings, consistentwithDepartmentofJusticeandotherfederalregulations The ultimate use of
the information shall be subject to the concurrence of the federal prosecutor durlng the pendency of
any related 1nvest1gat10n or prosecutlon -

S. Technical Assistance

a. The Department of Justlce will provide to the Department of Defense a11 technlcal services
normally available to federal investigative agencies.

b. The Department of Defense will provide assistance to the Department of Justice in matters not
relating to the Department of Defense as permitted by law and 1mplement1ng regulatlons

6. Joint Investigations.

a. To the extent authorized by law, the Department of Justice investigative agencies and the
Department of Defense investigative agencies may agree to enter into joint investigative endeavors,
including undercover operations, in appropriate circumstances. However, all such investigations
will be subject to Department of Justice guldellnes. :

b. The Department of Defense, in the conduct of any 1nvest1gat10n that mlght lead to prosecutlon
in Federal District Court, will conduct the investigation consistent with any Department of Justice
guidelines. The Department of Justice shall prov1de coples of all relevant guldellnes and thelr revi-
sions. . -

Flgurev2-1. Memorandutn of Understanding Befween the Depanments o; Justice and Defense Relating to the Investigation and Prosecu-
tion of Certaln Crimes—Continued .
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DOD Supplemental Guidance

When DOD procedures concerning apprehension, search and seizure, interrogation, eyewitnesses, or
identification differ from those of DOJ, DOD procedures will be used, unless the DOJ prosecutor has
directed that DOJ procedures be used instead. DOD criminal investigators should bring to the atten-
"tion of the DOJ prosecutor, as approprlate, situations when use of DOJ procedures might impede or -
preclude prosecution under the UCMJ (reference(d)). ’

" 7. Apprehension of suspects.

To the extent authorized by law, the Depai:tmen't of Justice and the Department of Defense will each
promptly deliver or make available to the other suspects, accused individuals and witnesses where
‘authority to investigate the crimes 1nvolved is lodged in the other Department. This MOU neither
expands nor limits the authority of either Department to perform apprehens1ons, searches, selzures, ’
or custodlal 1nterrogations

G.. xxceptl:iony
This MOU shall not affect the' investigative authority new fixed by the 1979 “Agreement Governing the

Conduct of the Defense Department Counterintelligence Activities in Conjunction with the Federal
Bureau of Investigation” and the 1983 Memorandum of Understanding between the Department of Defense,

the Department of Justice and the FBI concernlng *Use of Federal Mllitary Force 1n Domestic Terrorist

Incidents."

Figure 2- Memorandum of Understanding Between the Departments of Justice and Defense Relatlng to the Investlgatlon and Prosecu-
) tion of Certaln Crimes

Cha ter 3 , )
Nonjudicial Punishment

Section 1
Applicable PoIIcIes (para 1 Part V, MCM)

3-1. General
This chapter implements and amphﬁes Article 15, UCMJ, and Part
V, MCM. No action should be taken under the authority of Article
15, UCMI, without referring to the appropriate provisions of the
MCM and this chapter. This chapter prescribes requu'ements poli-
cies, limitations, and procedures for—
_a. Commanders at all levels imposing nonjudxclal pumshment
b. Members on whom this punishment is to be imposed.
. ¢ Other persons who may take some action with respect to the
proceedmgs

3-2. Use of non]udlclal punlshment
A commander should use nonpunitive measuies to the fullest extent
to further the efficiency of the command before resorting to nonjudi-
cial punishment (para 1.d.(1), Part V,, MCM). Use of nonjudicial
punishment is proper in all cases involving minor offenses in which
nonpunitive measures are considered inadequate or inappropriate. If
it is clear that nonjudicial punishment will not be sufficient to meet
the ends of justice, more stringent measures must be taken. Prompt
action is essential for nonjudicial punishment to have the proper
corrective effect. Nonjudicial punishment may be imposed to—"
_ a. Correct, educate, and reform offenders who the imposing com-

mander determines cannot benefit from less stringent measures.

b. Preserve a soldier’s record of service from unnecessary stigma
by record of court-martial conviction.

¢. Further mlhtary efficiency by disposing of minor offcnses ina
manner requiring less time and personnel than tnal by coun-mamal

3-3. Relatlonshlp of non]udlclal punlshment to
nonpunitive measures (para 1.g., Part V, MCM)

a. General. Nonjudicial punishment is imposed to correct mis-
conduct in violation of the UCMIJ. Such conduct may result from

intentional disregard of or failure to comply with prescribed stand-
ards of military conduct. Nonpunitive measures usually deal with
misconduct resulting from simple neglect, forgetfulness, laziness,
inattention to instructions, sloppy habits, immaturity, difficulty in
adjusting to disciplined military life, and similar deficiencies. These
measures are primarily tools for teaching proper standards of con-
duct and performance and do not constitute punishment. Included
among nonpunitive measures are: denial of pass or other privileges,
counseling, administrative reduction in grade, administrative repri-
mands and admonitions, extra training (AR 600-20), bar to reenlist-
ment, and military occupational specialty (MOS) reclassification.
Certain commanders may administratively reduce enlisted personnel
for inefficiency and other reasons. This authority exists apart from
any authority to punish misconduct under Article 15. These two
separate and distinct kinds of authority should not be confused (AR
600-200).

b. Reprimands and admonmons

(1) Commanding officers have authority to give admonitions or
reprimands either as an administrative measure or as nonjudicial
punishment. If imposed as a punitive measure under Article 15, the
procedure set forth in paragraph 4, Part V MCM, and in section III
of this chapter must be followed.

(2) A written administrative admonition or reprimand will con-
tain a statement that it has been imposed as an administrative meas-
ure and not as punishment under Article 15 (AR 600-37).
Admonitions and reprimands imposed as punishment under Article
15, whether administered orally or in writing (para 5.c.(1), Part V,
MCM), should state clearly that they were imposed as pumshmcm
under that Article. »

¢. Extra training or instruction. One of the most effective non-
punitive measures available to a commander is extra training or
instruction (AR 600-20). It is used when a soldier’s duty perform-
ance has been substandard or deficient; for example, a soldier who
fails to maintain proper attire may be required to attend classes on
the wearing of the uniform and stand inspection until the deficiency
is corrected. The training or instruction must relate directly to the
deficiency observed and must be oriented to correct that particular
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deficiency. Extra training or instruction may be conducted after duty
hours.

3-4. Personal exercise of discretion (para 1.d.(2), Part V,
MCM)

a. A commander will personally exercise discretion in the non-
judicial punishment process by—.

(1) Evaluating the case to determine whether proceedmgs under
Article 1S should be initiated.

(2) Determining whether the soldier committed the offense(s)
where Article 15 proceedings are initiated and the soldier does not
demand trial by court-martial.

3) Determining the amount and nature of any punishment, if
punishment is appropriate.

b. No superior may direct that a subordmate authonty 1mpose
punishment under Article 15 or issue regulations, orders, or so-
called "guides” that either directly or indirectly suggest to subordi-
nate commanders that—

(1) Certain categories of offenders or offenses should be disposed
of by punishment under Article 15.

(2) Predetermined kinds or amounts of punishment should be
imposed for certain categories of offenders or offenses.

¢. A superior commander may send or return a case to a subordi-

nate for appropriate disposition if necessary and within the jurisdic- _

tion of the subordinate. A superior commander may also reserve
personally, or to the superior commander’s delegate, the right to

exercise Article 15 authority over a particular case or over certam

categories of offenders or offenses (para 3-7d).

3-5. Reference to superior c '

a. See R.C.M. 306(b). Nonjudicia! pumehment should be admin-
istered at the lowest level of command commensurate with the
need% of discipline, after thoroughly ‘considering—

- (1) The nature and circumstances of the offense..

(2) The age, previous record matunty and expenence of the
offender.

“b. If a commander determines that the commander s authonty
under Article 15 is insufficient to impose a proper punishment; the
case may be referred to an appropriate superior. The same procedure
will be followed if the authority of the commander to exercise
Article 15 powers has been withheld or limited (paras 3-4 and
3-7d). In transmitting a case for action by a superior, no recommen-
dation of the nature or extent of the punishment to be imposed will
be made. Transmittal should normally be accomplished by written
correspondence using DA Form 5109-R (Request to Superior to
Exercise Article 15, UCMI, Jurisdiction). DA Form 5109-R will be
locally reproduced on 8 1/2- by 1l-inch paper. A copy for repro-
duction is located at the back of this regulation.

3-6. Flling determination

a. A commander's decision whether to ﬁle a record of nonjudr-
cial punishment on the performance fiche of a soldier's Official
Military Personnel File (OMPF).is as important as the decision
relating to the imposition of nonjudicial punishment itself. In mak-
ing a filing determination. the imposing commander must weigh
carefully. the interests of the soldier’s career against those of the
Army to produce and advance only the most qualified personnel for
positions of leadership, trust, and responsibility. In this regard, the
imposing commander should consider the soldier's age, grade, total
service (with particular attention to the soldier’s recent performance
‘and past misconduct), and the fact that the filing decision is final,
except for those cases where the soldier has more than one record of
nonjudicial punishment directed for filing in the restricted fiche (see
b below). However, the interests of the Army are compelling when
the record of nonjudicial punishment reflects unmitigated moral
turpitude or lack of integrity, patterns of misconduct, or evidence of
serious character deficiency or substantial breach of military disci-
pline. In such cases, the record should be ﬁled in the performance
fiche.

b. If a record of nonjudxctal punishment has been designated for

filing in a soldier’s restricted fiche,.the soldier's OMPF will be
reviewed to determine if the restricted fiche contains a previous
record of nonjudicial punishment. In those cases where a previous
DA Form 2627 (Record of Proceedings under Article 15, UCMI),
which has not been wholly set aside, has been filed in the restricted
fiche, and the soldier, prior to that punishment, was in the grade of
SGT or higher, the present DA Form 2627 will be filed in the
performance fiché. The filing should be recorded on the present DA
Form 2627 in block 11. The soldier concerned and the imposing
commander will be informed of the filing of the DA Form 2627 in
the performance fiche. The copy of the DA Form 2627 that was
placed in the unit files will be moved to the soldier’s Mnhtary
Personnel Records Jacket (MPRIJ).

c. The filing of a record of nonjudrcral punishment 1mposed upon
a member of another armed service will be done in a manner
concxstent with the governing regulations of that member’s parent
service (see Manual of The Judge Advocate General, Navy (JAG-
MAN) 0112 for Navy and Marine Corps personnel; paragraphs 2.2
and 2.2.1, Air Force Instruction (AFI) 51-202, for Air Force person-
nel; and U.S. Coast Guard Military Justice Manual (MJM) Article
l—A—-3(c) for Coast Guard personnel).

" Section II
‘Authorlty (para 2 Part Vv, MCM)

3—7 Who may Impose non]udlclal punlshment
a. Commanders. Unless otherwise specified in this regulation or

_if authority to impose nonjudicial punishment has been limited or
“withheld by a superior commander (see d below), any commander is
. authorized to exercise the disciplinary powers conferred by Article

15.
. (1) The term "commander," as used in this chapter, means a
commissioned or warrant officer who, by virtue of that officer’s
grade and assignment, exercises primary command authority over a
military organization or prescribed territorial area, that under perti-
nent official directives is recognized as a command. '
(2) The term imposing commander refers to the commander or
other officer who actually imposes the nonjudicial punishment:
(3) Commands include the following: .
. (a) Companies, troops, and batteries.
.. (b) Numbered "units and detachments
~(c) Missions.
" (d) Army elements of umﬁed commands and joint task forces
(e} Service schools,’
(f) Area commands.
(4) Commands also mclude, in general any “other orgamzanon of

Lo X
P

- the kind mentioned in (1) above (for example, a provisional unit

designated under AR 220-5), the commander of which is the one
looked to by superior authority as the individual chiefly responsible
for maintaining discipline in, that organization. Thus, an infantry
company, whether or.not separate or detacheéd (R.C.M. 504(b)(2)), is
considered to be a command. However, an mfant.ry platoon that is
part of a company and is not separate or detached is not considered
to be a command. Although a commissioned or warrant officer
exercising command is usually des1gnated as the commander,’ thrs
position may be designated by various other titles having the same
official connotation; for example, commandant, chief of mission, or
superintendent. Whether an officer is a commander is determined by
the ‘duties he or she performs, not necessanly by the ntle of the
position occupled N

'b. Multiservice Commanders and Officers in charge. A multrser—
vice commander or officer in charge, to whose command members
of the Army are assigned or attached, may impose nonjudicial pun-
ishment upon such soldiers. A multiservice commander or officer in
charge, alternatively, may designate one or more’ Army units, and
shall for €ach such ‘Army unit designate an Army commissioned or
warrant officer as commanding officer for the administration of
discipline under Atticle 15, UCMI. A copy of such designation shall
be furnished to Criminal Law Division, The Judge Advocate Gen-
eral 2200 Army Pentagon, Washington, DC 20310-2200. A multi-
service commander or officer in charge, when imposing nonjudicial
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p'unishment upon a military member of their command, shall apply
the provisions of this regulation.

- ¢. Delegation. The authority given to a commander under Article
15 is an attribute of command and, except as provided in this
paragraph, may not be delegated. Pursuant to the authority vested in
the SA under the provisions of Article 15(a), UCM]J, the following
rules with respect to delegation of powers are announced:

(1) Any commandet authorized to exercise GCM jurisdiction or
any commanding general may delegate that commander’s or com-
manding general’s powers under Article 15 to one commissioned
officer actually exercising the function of deputy or assistant com-
mander. A commander may, in stead of delegating powers under
Atticle 15 to a deputy or assistant commander, delegate such powers
to the chief of staff of the command, provided the chief of staff is a
general officer,

) Authonty delegated under ¢(1) above may be exercised only
when the delegate is senior in grade to the person punished. A
delegate need not, when actmg as a superior authority on an appeal,
be senior in grade to the imposing commander.

3) Delegatrons of authority to exercise Article 15 powers wrll be
made in writing; for example, a memorandum. It will designate the
officer on whom the powers are conferred by name and position.
Unless limited by the terms of such delegation or by (2) above, an
officer to whom this authority is granted may exercise any power
that is possessed by the officer who delegated the authority, Unless
otherwise specified in the written authorization, a delegation of
Article 15 authority shall remain effective until—.

_(a) The officer who delegated the officer’s powers ceases to
occupy that position, other than because of temporary absence;-

(b) The officer to whom these powers have been delegated ceases

to occupy the position wherein the officer was delegated such’

powers, other than because of temporary absence; or - :

{c) Notification that the delegation has been terminated is made
in writing. A delegation does not divest the delegating officer of the
right_to personally exercise the delegating officer’s Article 15
powers in any case in which the delegating officer desires to act.
Although an appeal from punishment imposed under a delegation of
Article 15 powers will be acted on by the authority next superior to
the delegating officer (para 3-30), the latter may take the action
described in paragraph 3-32. (See paras 6 and 7 Part v, MCM and
para '3-38 of this regulation.) -

d. Limitation of exercise of dxsaplmary authonty by subordi-

nates. Any commander having authority under Article 15, UCM]J,
may limit or withhold the exercise of such authority by subordinate
commanders. For example, the powers of subordinate commanders

to exercise Article 15 authority over certain' categories of military’

personnel ‘offenses, or individual cases may be reserved by a supe-
rior commander. A superior authority may limit or withhold any
power that a subordinate might otherwise have -under this paragraph.

3—8 "Persons on whom non]udlclal punlshment may be
imposed

a. lettary personnel of a commander’s command. Unless such’

authority is limited or withheld by superior competent authority, a

commander may impose punishment under Article 15 on commis-

sioned officers, warrant officers, and other military personnel of a

commander’s command, except cadets of the U.S. Mlhtary Acad-

emy (USMA).

(1) For the purpose of Article 15, tmhtary personnel are consrd-‘

ered to be "of the command" of a commander if they are—

(a). Assigned to an organization commanded by that commander. ’
.(b)_Affiliated with the command (by attachment, detail, or other-

wise) under conditions, either expressed or implied, that indicate
that the commander of the unit to which affiliated and the com-
mander of the unit to which they are assigned are to exercise
administrative or disciplinary authority over them.

(2) Under similar circumstances, a commander may be assrgned'

territorial command responsibility so that all or certain military
personnel in the area will be considered to be of the command for
the purpose of Article 15.

(3) To determine if an individual is "of the command" of a
pamcular commanding officer, refer first to those written or oral
orders or directives that affect the status of the individual. If orders
or directives do not expressly confer authority to administer non-
judicial punishment to the commander of the unit with which the
soldier is affiliated or present (as when, for example, they contain
no provision attaching the soldier "for disciplinary purposes"), con-
sider all attendant circumstances, such as—

(a) The phraseology used in the orders. ‘

(b) Where the soldier slept, ate, was paid, performed duty, the
duration of the status, and other similar factors. .

(4) If orders or directives include such terms as "attached for
administration of military justice," or simply "attached for adminis-
tration," the individual so attached will be considered to be of the
command, of the commander, of the unit of attachment for the
purpose of Article 15.

b. Termination of status. NOHJUdlClal punishment will not be im-
posed on an individual by a commander after the individual ceases
to be of the commander’s command, because of transfer or other-
wise. However, if Article 15 proceedings have been instituted and
punishment has not been imposed prior to the time of the change of
assignment, the commander who instituted the proceedings may
forward the record of proceedings to the gaining commander for
appropriate disposition. :

¢. Personnel of other armed forces An Army commander is not
prohibited from imposing nonjudicial punishment on a military
member of his or her command solely because the member is a
member of another armed service. Other provisions of this regula-
tion notwithstanding, an Army commander may impose punishment
upon a member of another service only under the circumstances,
and according to the procedures prescribed by the member’s parent
service. (In particular, see JAGMAN 0106 d. for Navy and Marine
Corps personnel; paragraphs 2 and 2.2.1, AFI 51-202, for Air Force
personnel; and MIM, Article 1-A-3 (c), for Coast Guard person-
nel.)

3-9. Minor offenses

Generally, the term "minor” includes misconduct not involving any
greater degree of criminality than is involved in the average offense
tried by summary court-martial (SCM). It does not include miscon-
duct of a type that, if tried by GCM, could be punished by dishonor-
able discharge or confinement for more than 1 year (see para le,
Part V,, MCM). This is not a hard and fast rule; the circumstances of
the offense might indicate that action under Article 15 would be
appropriate even in a case falling outside these categories. Viola-
tions of, or failures to obey general orders or regulations may be
minor offenses if the prohibited conduct itself is of a minor nature
even though also prohibited by a general order or regulation.

3-10. Double punlshment prohlblted ,

Several minor offenses arising out of substantially the same transac-
tion or misconduct will not be made the basis of separate actions
under Article 15, UCMJ. When punishment has been imposed under
Anticles 13 or 15, or the proceedings are terminated tantamount to a
finding of not guilty, punishment may not be 1mposed for the same
misconduct under Article 15. This does not restrict the right to
prefer court-martial charges for a non-minor offense prevrously pun-
ished under the provrsnons ‘of Article 15.

3-11. Restriction on punishment after exerclse of
Jurisdiction by civilian- authorities :
Chapter 4 covers the limitations on nonjudicial pumshment after
exercrse of Junsdrctmn by c1v1lran authontles .

3—12 Statute of llmltatlons

Nonjudicial punishment may not be nnposed for offenses whrch
were committed more than two years before the date of imposition.
Computation of this two year limitation. is in accordance with Arti-
cles 43(c) and (d), UCMI. The period of limitations does not run
when the soldier concerned is absent without authority; fleeing from
justice; outside the territory where the United States has authority to
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apprehend; in the custody of civil authorities; or, in the hands of the
enemy.

Section il
Procedure (para 4, Part V, MCM)

3-13. General ' ,

The authority to impose nonjudicial punishment charges a com-
mander with the responsibility of exercising the commander’s au-
thority in an absolutely fair and judicious manner. (See also para 1d,
Part V, MCM))

3-14. Prellmlnary Inqulry :

a. The commander of the alleged offender must ensure that the
matter is investigated promptly and adequately. The investigation
should provide the commander with sufficient information to make
an appropriate disposition of the mcrdent The investigation should
cover—

(1) Whether an offense was commrtted.

(2) Whether the soldier was involved.

(3) The character and military record of the soldier.

b. Usually the preliminary investigation is informal and consists
of interviews with witnesses and/or review of police or other in-
formative reports. If, after the preliminary inquiry, the commander
determines, based on the evidence currently available, that the sol-
dier probably has committed an offense and that a nonjudicial pun-
ishment procedure is appropriate, the commander should (unless the
case is to be referred to a supenor commander (pa.rn 3—5)) take
action as set forth in this sectron '

3-15. Commander’s gulde for notlflcatlon and Imposltlon
In all cases, other than summarized proceedings, commanders
should use appendix B of this regulauon as a guide in conductmg
the proceedings. :

3-16. Summarized proceedings

a. Preliminary inguiry.

(1) A commander, after a preliminary inquiry into an alleged
offense by an enlisted soldier may use summarized proceedings if it
is determined that should pumshment be found to be appropriate, it
should not exceed— )

- (a) Extra duties for 14 days.

(b) Restriction for 14 days.

(c) Oral reprimand or admonition. =

(d) Any combination of the above.’ : :

(2) DA Form 2627-1 (Summarized Record of Proceedmgs Under
Article 15, UCMIJ) will be used to record the proceedings. An
illustrated example of a completed DA Form 2627-1 is shown at
figure 3-1. The rules and limitations conceming punishments in

section IV and provisions regarding clemency m section V are

applicable.

b. Notifi ication and” eéxplanation of rights. 1If an imposing com-
mander determines that summarized proceedings are appropriate, the
designated subordinate officer or noncommissioned officer (NCO)
(para 3-18), or the commander personally, will notify the soldier of
the following:

(1) The imposing commander’s mtent to initiate proceedmgs'

under Article 15, UCMI.

(2) The fact that the imposing commander intends to use summa-
rized proceedings and the maximum punrshments 1mposable under
these proceedings. B

(3) The right to remain silent. .

(4) Offenses that the soldier allegedly has comnutted and the
Amde(s) of the UCMYJ violated. :

"(5) The right to demand trial (see para 4a(5), Part V, MCM).

" (6) The right to confront witnesses, examine the evidence, and
submit matters in defense, extenuanon, andlor mitigation.
(7) The right to appeal.

" ¢." Decision period. The soldier will be | glven the opportumty to—

~ (1) Accept the Article 15.

(2) Request a reasonable time, normally 24 hours, to decide
whether to demand trial by court-martial and to gather matters in
defense, extenuation, and/or mitigation. Because of the limited na-
ture of the possible punishment, the soldier has no right to consult,
with legally qualified counsel.

d. Hearing. Unless the soldier demands trial by courr-mamal‘
within the decision period, the imposing commander may proceed
with the hearing (see para 3-18g(1)). The heanng wrll consist of the
following:

(1) Consideration of evidence, written or oral, agamst the soldier.

(2) Examination of available evidence by the soldier.

(3) Presentation by the soldier of testimony of available wit-
nesses or other matters, in defense, extenuation, and/or mmgatron

(4) Determination of guilt or innocence by the unposmg com-
mander.

~(5) Imposition of punishment or termination of the proceedmgs.

(6) Explanation of right to appeal. '

e. Appeal. The appeal and the decision on appeal will be re-
corded in block 5, DA Form 2627-1, This will be done according to
the procedures set forth in paragraph 3-32. The soldier will be given
a reasonable time (normally no more than 5 calendar days) within
which to submit an appeal (see para 3-29). The soldier may, pend-
ing submission and decision on the appeal, be required to undergo
the punishment imposed, but once submitted, such appeal will be
promptly decided. If the appeal is not decided within 3 calendar
days, excluding the day of submission, and if the soldier so requests,
further performance of any punishments involving deprivation of
liberty wrll be delayed pending the decrsron on the appeal (see sec
V).

r Recordmg and filing of DA Form 2627—1. The proceedmgs
will be legibly summarized on DA Form 2627-1, ordinarily with
handwritten entries. These forms will be maintained locally in non-
judicial punishment files (file number 27-10f). They will be
destroyed at the end of 2 years from the date of imposition of-
punishment or on the soldier’s transfer from the unit, whichever -
occurs first.'A copy will be provided to the soldier if a request is.
submltted durmg the fihng period. .

3-17. Formal proeeedlngs (para 4, Part V, MCM)

A commander who, after a preliminary inquiry, determines— .

a. That the soldier alleged to have committed an offense is an.
officer, or -

b. That punishment, if it should prove to be appropnate, rmght
exceed extra duties for 14 days, restriction for 14 days, oral repri- .
mand on admonition, or any combination thereof, will proceed as
set forth below. All entries will be recorded on DA Form 2627.
(Record of Proceedings under Article 15, UCMYJ). An illustrated
example of a completed DA Form 2627 is shown at figure 3-2.°

3-18. Notification and explanation of rights

a. General. The imposing commander will ensure that the soldier
is notified of the commander’s intention to dispose of the matter"
under the provisions of Article 15, UCMIJ. The soldier will also be
notified of the maximum punishment which the commander could
impose under Article 15, UCMJ. The soldier will be provided a.
copy of DA Form 2627 with items 1 and 2 completed, including the
date and signature of the imposing commander. The imposing com-
mander may authorize a commissioned officer, warrant officer, or’
NCO (SFC or above), provided such person is senior to the soldier
being notified, to deliver the DA Form 2627 and inform the soldier
of the soldier’s rights. The NCO performing the notification should
ordinarily be the unit first sergeant or the senior NCO of the com-
mand concerned. In such cases, the notifier should follow appendix
B as modified. The soldier will be provided with a copy of DA~
Form 2627 and supporting documents and statements, for use during
the proceedings. The soldier will return the copy to the commander
for annotation. It will be given to ‘the soldier for retention when all
proceedings are completed. ’

b. Right to remain silent. The soldier will be informed that—

(1) The soldier is not required to make any statement regarding
the offense or offenses of which the soldier is suspected, and

10 AR 27-10 * 24 June 1996



(2) Any statement made may be used against the soldier in the
Article 15 proceedings or in any other proceedmgs, including a trial
by court-martial.

¢. Right to counsel. The soldier will be mformed of the nght to
consult with counsel and the location of counsel. For the purpose of
this chapter, counsel means the following: A judge advocate (JA), a
Department of Army (DA) civilian attorney, or an officer who is a
member of the bar of a Federal court or of the highest court of a
State, provided that counsel within the last two categories are acting
under the supervision of either USATDS or a staff or command
judge advocate..

d. Right to demand trial. Soldlers attached to or embarked in a
vessel may not demand trial by court-martial in stead of nonjudicial
punishment. Any other soldier will be advised that the soldier has a
right to demand trial. The demand for trial may be made at any time
prior to imposition of punishment. The soldier will be told that if
the soldier demands trial, trial could be by SCM, special court-
martial (SPCM), or GCM. The soldier will also be told that the
soldier may object to trial by SCM and that at SPCM or GCM the
soldier would be entitled to be represented by qualified military
counsel, or by civilian counsel obtained at no government expense.

e. Other rights. The soldier will be informed of the right to—
- (1) Fully present the soldier’s case in the presence, except in rare
circumstances, of the imposing commander (para 3-18g).

(2) Call witnesses. (See para 4c(l)(F) Part V, MCM)

(3) Present evidence.

> (4) Request that the soldier be accompamed by a spokesperson
(para 3-18h).

. (5) Request an open hearing (para 3—183)

- (6) Examine available evidence. -

- f. Decision period. ‘ : !

© (1) If the soldier requests a decnsmn penod the soldler will be
given a reasonable time to consult with counsel, including time off
from duty, if necessary, to decide. whether or not to demand trial.
The decision period will not begin until the soldier has received
actual notice and-explanation of rights under Articie 15 and has
been provided a copy of DA Form 2627 with items 1 and 2 com-
pleted (see para 3-18a). The soldier will be advised that if the
soldier demands a trial, block 3a of DA Form 2627 must be initialed
and item 3 must be signed and dated within the decision period;
otherwise, the commander will proceed under Article 15. The deci-
sion period should be determined after considering factors such as
the complexity of the case and the availability of counsel. Normally,
48 hours is a reasonable decision period. If the soldier does not
request a delay, the commander may continue with the proceedings
immediately. If the soldier requests a delay, the soldier may, but
only for good reason, be allowed an additional period to be deter-
mined by the imposing commander to decide whether to demand
trial. If a new imposing commander takes command after a soldier
has been notified of the original imposing commander’s intent to
impose punishment, the soldier will be notified of the change. The
soldier shall again be given a reasonable decision period in which to
consult with counsel. In either case, item 11, DA Form 2627, will
contain the following: "Para 3-18f1), AR 27-10 complied with."
* (2) Prior to deciding whether to demand trial, the soldier is not
entitled to be informed of the type or amount of punishment the
soldier will receive if nonjudicial punishment ultimately is imposed.
The soldier will be informed of the maximum punishment that may
be imposed under. Article 15 and, on the soldier’s request, of the
maximum punishment that can be adjudged by court-martial on
conviction of the offense(s) involved.

(3) If the soldier demands trial by court-martial on any offense,
no further action will be taken to impose nonjudicial punishment for
that offense unless the soldier’s demand is voluntarily withdrawn.
Whether court-martial charges will be preferred against the soldier
for the remaining offense(s) and the level of court-martial selected
will be resolved by the appropriate commander. A soldier’s demand
for trial by court-martial will not bar disposition of minor offenses
by nonpunitive measures by the appropriate commander.

(4) If the soldier does not demand trial by court-martial prior to

expiration of the decision period. including any extension of time,
the imposing commander may continue the proceedings. The impos-
ing commander also may continue the proceedings if the soldier,
even though demanding trial, refuses to complete or sign item 3,
DA Form 2627, within the prescribed time. In such instances, the
soldier will be informed that failure to complete and sign item 3
may be treated as a voluntary withdrawal of aiy oral demand for
trial. If the soldier persists in the soldier’s refusal, and punishment is
imposed, in addition to recording the punishment, the following
entry will be made in item 4, DA Form 2627:"Advised of (his) (her)
rights, the soldier (did not demand trial during the decision period)
(refused to (complete) (sign) item 3)."
8. Hearing.

(1) In the presence of the commander, The soldler will be al- . .

lowed to personally present matters in defense, extenuation, or miti-
gation in the presence of the imposing commander, except when
appearance is prevented by the unavailability of the commander or
by extraordinary circumstances (for example, the soldier is stationed
at a geographic location remote from that of the imposing com-
mander and cannot be readily brought before the commander).
When personal appearance is requested, but is not granted, the
imposing commander will appoint a commissioned officer to con-
duct the hearing and make a written summary and recommenda-
tions. The soldier shall be entitled to appear before the officer
designated to conduct the hearing. (See para 4c¢(1), Part V, MCM.)

(2) Open hearing. Article 15 proceedings are not adversary in
nature. Ordinarily, hearings are open. However, a soldier may re-
quest an open or closed hearing. In all cases, the imposing com-
mander’ will; after considering all the facts ‘and circumstances,
determine whether the hearing will be open or closed.. (See para
4¢(1)XG), Part V, MCM.) An open hearing is a hearing open to the
public but does not require the commander to hold the proceeding in
a location different from that.in which the commander. conducts
normal business; that is, the commander’s office. A closed hearing
is one in which the commander decides that members of the public
will not attend. The fact that a soldier requests and is granted a
closed hearing does not preclude announcement of punishment as
provided in paragraph 3-22 below. The fact that a closed hearing
has been granted does not preclude appearance of witnesses. The
commander may grant a request for a closed hearing, yet allow the
attendance of certain members of the chain of command or others
deemed appropriate to the conduct of the proceedings.

h. Spokesperson. The person who may accompany the soldier to
the Article 15 proceeding and who speaks on the soldier’s behalf
need not be a lawyer." An offender has no right to legal counsel at
the nonjudicial proceedings. The soldier may retain civilian counsel
to act as the soldier’s spokesperson at no cost to the Government.
However, the commander need not grant a delay for the appearance
of any spokesperson, to include, civilian counsel so retained. No
travel fees nor any other costs may be incurred at Government
expense for the presence of the spokesperson. The spokesperson’s
presence is voluntary. Because the proceedings are not adversary in
nature, neither the soldier nor spokesperson (including any attorney
present on behalf of the soldier) may examine or cross-examine
witnesses, unless permitted by the imposing commander. The sol-
dier or spokesperson may, however, indicate to the imposing com-
mander relevant issues or questions they wish to explore or ask.

i. Witnesses. The soldier’s request for witnesses in defense, ex-
tenuation, or mitigation shall be restricted to those witnesses reason-
ably available as determined by the imposing commander. To
determine whether a witness is reasonably available, the imposing
commander will consider the fact that neither witness nor transpor-
tation fees are authorized. Reasonably available witnesses will ordi-
narily include only personnel at the installation concerned and
others whose attendance W|ll not unnecessanly delay the proceed-
mgs

J. Evidence. The 1mposmg commander is not bound by the formal
rules of evidence before courts-mariial and may consider any matter,
including unsworn statements, the wmmdnder reasonably believes
to be relevant to the offense.
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.k. Action terminating proceedings. If, after evaluation of all perti-
nent matters, the imposing commander determines that nonjudicial
punishment is not warranted, the soldier will be notified that the
proceedings have been terminated and all copies of DA Form 2627
will be destroyed.

L Imposition of pumshment Punishment wxll not be imposed
unless the commander is convinced beyond a reasonable doubt (see
para 2-29.1, DA Pam 27-9) that the soldier committed the of-
fense(s). If the imposing commander decides to impose punishment,
ordinarily the commander will announce the punishment to the sol-
dier. The commander may, if the commander desires to do so,
explain to the soldier why a particular punishment was imposed.

m. Right to appeal. The appellate rights and procedures, which
are available to the soldier, will be explained.

Section IV .
Punlshment (para 5 part V, MCM)

3-19. Rules and limitations

a. Whether to impose pumshment and the nature of the punish-
ment are the sole decisions of the imposing commander. However,
commanders are encouraged to consult with their NCOs on the
appropriate type, duration, and limits of punishment to be imposed.
Additionally, as NCOs are often in the best position to observe a
soldier undergoing punishment and evaluate daily performance and
attitude, their views on clemency should be given careful considera-
tion. -

b. Pursuant to the authonty of the Secretary as set forth in para-
graph Sa, Part V, MCM, the following additional rules and limita-
tions concerning the kinds and amounts of punishment authorized
under. Article 15, UCMJ apply (see also table 3-1): :

(1) Correctional custody. Correctional custody may be imposed
by any commander unless the authority to impose has been withheld
or limited by a superior authority. The responsibilities, policies, and
procedures concerning the operation of correctional custody facili-
ties are contained in AR 190-34. Soldiers in the rank of SPC or
CPL or above may not be placed in correctional custody. However,
if an unsuspended reduction to the rank of PFC or below is imposed
under an Article 15, correctional custody may also .be imposed.
Time spent in correctional custody does not constitute lost time (10
USC §972). Before imposing correctional custody the commander
will ensure that adequate facilities, as descnbed in AR 190—34 exist
to carry out the punishment.

(2) Confinement on bread and water or dtmmzshed rations. This
punishment may be imposed only on a soldier in the rank of PFC or
below who is attached to or embarked on a vessel.

- (3) Restriction. Restriction may be imposed with or without sus-
pension from duties. Normally, the limits of the restriction should be
announced at the time punishment is imposed. However, the impos-
ing commander, a successor-in-command, and any superior author-
ity may change the specified limits of restriction; for example, if a
soldier is transferred or assigned duties at another location after
imposition and before the term of restriction is completed. The
limits of restriction, as changed, will be generally no more restric-
tive (unless required by rmlrtary exrgencnes) than the limits ongr-
nally imposed. )

(4) Arrest in quarters. A commissioned or warrant ofﬁcer under~
going this punishment may be required to perform any military duty
not involving the exercise of command. During field exercises, an
officer’s quarters are those normally occupied by officers of a simi-
lar grade and duty position. If a commissioned or warrant officer in
arrest in quarters is placed on duty-involving the exercise of com-
mand by an authority having knowledge of the status of arrest in
quarters, that status is thereby terminated, -

- (5) Extra duties. Extra duties may be required to be performed at
anytime and, within the duration of the punishment, for any length
of time. No extra duty may. be imposed that—

" {a) Constitutes cruel or unusual pumshment or a pumshment not
sanctxoned by the customs of the service; for example, using the
offender as a personal servant.

(b) Is a duty normally intended as an honor such as asslgnment
to a guard of honor.

(c) Is required to be performed in a ridiculous or unnecessarily
degrading manner; for example, an order to clean a barracks ﬂoor
with a toothbrush.

(d) Constitutes a safety -or health hazard to the offender or

(e) Would demean the soldler s posmon as a NCO or specnahst
(AR 600-20). ‘

(6) Reduction in grade. : :

(a) Promotion authority. The grade from which reduced must be
w:thm the promotion authority of the imposing commander or of
any officer subordinate to the imposing commander. For.the pur-
poses of this regulation, the imposing commander or any subordi-
nate commander has "promotion authority" within the meaning of
Article 15(b) if the imposing commander has the general authority
to appoint to the grade from which reduced or to any hlgher grade,
(AR 600-200). ‘ ' »

- (b) Date of rank. When a person is reduced in grade as a result
of an unsuspended reduction, the date of rank in the grade to which
reduced is the date the punishment of reduction was imposed. If the
reduction is suspended either on or after the punishment was im-
posed, or is set aside or mitigated to forfeiture, the offender’s date
of rank in the grade held before the punishment was imposed
remains unchanged. If a suspension of the reduction is vacated, the
offender’s date of rank in the grade to which reduced as a result of
the vacation action is the date the punishment was originally im-
posed, regardless of the date the punishment was suspended or
vacated.

(c) Entitlement to pay. When a soldier is restored toa hlgher pay
grade because of a suspension or when a reduction is mitigated to a
forfeiture, entitlement to pay at the higher grade is effective on the
date of the suspension or mitigation. This is true even though an
earlier date of rank is assigned. If, however, a reduction is set aside
and all rights, privileges, and property are restored, the soldier
concerned will be entitled to pay as though the reducnon had never
been imposed. -

(d) Void reduction. Any portion of a reduction under Amcle 15
beyond the imposing commander’s authority to reduce is void and
must be set aside. Where, a commander reduces a soldier below a
grade to which the commander is authorized to reduce, and if the
circumstances of the case indicate that the commander was author-
ized and intended to reduce the soldier at least one grade, a one-
grade reduction may be approved. Also, if a reduction is to a
specialist grade when reduction should have been to a lower NCO
grade (or vice versa), administrative action will be taken to place the
offender in the proper rank for the MOS held in the reduced pay
grade. All rights, privileges, and property, including pay and allow-
ances, of which a soldier was deprived by a reducnon that has been
set aside must be restored. -

(e) Removal from standing promouon lzsts (See AR 60()-200)

(7) Forfeiture of pay.

(a) Limitations. Forfeitures lmposed by a company grade com-
mander may not be applied for more than 1 month, while those
imposed by a field grade commander may not be applied for more
than 2 months; for example, a company grade commander may
impose a forfeiture of 7 days pay for 1 month but may not impose a
forfeiture of 3 days pay per month for 2 months (table 3-1). If a
forfeiture of pay has been imposed in addition to a suspended or
unsuspended reduction in grade, the amount forfeited will be limited
to the amount authorized for the reduced grade. The maximum
forfeiture of pay to which a soldier is subject durmg a given month,
because of one or more actions under Article 15, is one-half of the
soldier’s pay per month. Article 15 forfeitures shall not (in conjunc-
tion with partial forfeitures adjudged by court-martial) deprive a
soldier of more than two-thirds of the soldier’s pay per month. (See
DOD Military Pay and Allowances Entitlements Manual.)

(b) Retired soldiers. Forfeitures imposed under Amele 15 may be
apphed against a soldier’s retirement pay.

(8) Combination and apportionment. With the following excep-
tion, punishment authorized under Article 15(b) may be combined:
No two or more punishments involving deprivation of liberty may
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be combined, in the same nonjudicial punishment proceedings, to
run either consecutively or concurrently. . Two or more punishments
involving deprivation of liberty may not be combined, in the same

nonjudicial punishment proceeding, to run either consecutively or

concurrently, except that restriction and extra duty may be com-
bined in any manner to run for a period not in excess of-the
maximum duration imposable for extra duty by the imposing com-

mander. Once commenced, deprivation of liberty punishments will -
run continuously, except where temporarily interrupted due to the’

fault of the soldier, or the soldier is physically incapacitated, or an

appeal is not acted on as prescribed in paragraph 3-21b. (See para

3-21c regarding the circumstances when deprivation of liberty pun-
ishments, imposed in separate nonjud1c1al pumshment proceedmgs
may run consecutively.)’

(9) Format for punishments. The formats shown below should be
used when entering pumshments in item 4, DA Form 2627. When

more than one punishment is imposed durmg any single Article 15

proceeding, punishments should be listed in the following order, as

appropriate: reduction, forferture of pay, depnvatron of lrberty, ad-

monition/reprimand. -

(a) Reduction. Reduction should be entered on DA Form 2627 as
follows: Reduction to (rank) (pay grade) Example "Reductron to
Specialist (E4)." -

(b) Forfeitures. Forfeiture of pay should be entered on DA Form
2627 per the following examples (para 5¢(8), Part VvV, MCM):~

1. Example A. When the forfeiture i 1s to be apphed for not more
than 1 month: "Forfeiture of $

2. Example B. When the forferture is to be applied for more than
1 month: "Forfeiture of $____ per ‘month for 2 months."

“(c) Deprivation of liberty. Specific duties to be performed during
extra duty are not normally -specified on either DA Form 2627 or
DA Form 2627-1. Limits on restriction may be listed on either DA
Form 2627 or DA Form 2627-1 but are not required.

1. Example 1. "Extra duty for days, restriction for
days." '
2, Example 2 "Extra duty for
of for days."

(d) Admonition and Reprimand. Admomtmns or reprlmands im-
posed on commissioned or warrant officers must be in writing (para
5(c)(1), Part V MCM). Admonitions or reprimands imposed on
enlisted ‘soldiers under formal proceedings may be administered

days ‘resln'otion to the limits

orally or in writing. Written admonitions and reprimands imposed as
a punitive measure under Article 15, UCMJ, will be in memoran-_

dum format, per AR 25-50, and will be listed as an attachment in

item 11, DA Form 2627. Oral admonitions and reprimands will be

identified as such in either item 4, DA Form 2627 or item 2, DA
Form 2627-1.

3-20. Effect on 'appolntable status
See AR 600-200 and AR 600—8—2

3—21 Eﬂectlve date and executlon of punlshments

a. General. The date of imposition of nonjudicial punishment is
the date items 4 through 6, DA Form 2627, or items 1 through 3,
DA Form 2627-1, as appropriate, are signed by the imposing com-
mander. This action normally will be accomplrshed on the day
pumshment is imposed. .

b.. Unsuspended punishments." Unsuspended pumshments of re-
duction and forfeiture ‘of pay take effect on the date imposed. Other

unsuspended punishments take effect on the date they are imposed,.
unless the imposing commander prescribes otherwise. In those cases

where the execution of the punishment legitimately must be delayed
(for example, the soldier is hospitalized, placed on quarters, author-
ized emergency leave or on brief period of TDY or a brief field
problem) the execution of the punishment should begin immediately
thereafter. Except as provided in paragraph 3-2lc, the delay in

execution of ‘punishment should not exceed 30 days. Once the sol--

dier has submitted an appeal, including all pertinent allied docu-
ments,” the appeal normally should be decided within 5 calendar

days (3 days for summarized proceedings), excluding the submis-
sion date. If the appeal is not decided within this period, and if the
soldier so requests, the performance of those punishments involving
deprivation of liberty will be mterruptcd pendrng decision on the
appeal. -

¢. Additional pumshment If a soldler to be pumshed is currently
undergoing punishment or deprivation of liberty under a prior Arti-
cle 15 or court-martial, an imposing commander may prescribe :
additional punishment involving deprivation of liberty after comple-
tion of the earlier punishment.

d. Vacated suspended reduction. A suspended reduction, later
vacated, is effective on the date the vacation is directed. (See para
3-19h(6)(b) for determination of date of rank.)

e. Execution of punishment. Any commanding officer of the per-
son to be punished may, subject to paragraph 3-19 and any other
limitations imposed by a superior authority, order the punishment to.
be executed in such a manner and under such supervrsron as the
commander may direct. : : :

3-22. Announcement of punishment
The punishment may be announced at the next unit formation after
punishment is imposed or, if appealed, after the decision on the
appeal. After deleting the Social Security Account Number of the
soldier and other relevant privacy information, the results of the
Article 15 punishment may be posted on the unit bulletin board. The
purpose of announcing the results of punishments is to preclude
perceptions of unfairness of punishment and to deter similar miscon-
duct by other soldiers. An inconsistent or arbitrary policy should be
avoided regarding the announcement of punishments that might re-
sult in the appearance of vindictiveness or favoritism. In deciding
whether to announce punishment of soldiers in the grade of SGT or
above, the following should be considered:

a. The nature of the offense.

“b. The individual’s military record and duty posmon

c. The deterrent effect. :

d. The impact on unit morale or mrssron

e. The impact on the victim. '

f. The impact on the leadershrp effecuveness of the mdrvrdual
concerned. -

Section V
Suspenslon, Vacatlon, Mltlgatlon, Remlsslon, and Settlng
Aslde (para 6, Part V MCM) .

3—23 Clemency

" a. General. The imposing commander. a successor-in-command,
or the next superior. authority may, in accordance with the trme
prescribed in the MCM—

(1) Remit or mitigate any part or amount of the unexecuted
portion of the pumshment imposed.

(2) Mitigate reduction in grade, whether executed or unexecuted,
to forfeiture of pay.

(3) At any time, suspend probationally any part or amount of the
unexecuted portion of the punishment 1mposed

(4) Suspend probationally a reduction in grade or forfeiture,
whether or not executed. An uncol]ected forfeiture of pay shall be
considered unexecuted. ’

b. Meaning of successor-in-command. As used in paragraph 6a,
Part V, MCM, a successor-in-command is the officer who has au-
thority to impose the same kind and amount of punishment on a
soldier concerned that was initially 1mposed or was the result of a
modification and who—

(1) Commands the unit to which the pumshed soldier is currently
assigned or ‘attached (see para 3-8). -

(2) Is the commander succeeding to the command occupied by
the imposing commander. provrded the soldler snll is of that com-
mand, or -

(3) Is the successor to the delegate who rmposed the punishment,
provided the same authority has been delegated under paragraph
3-7b to that successor and the soldier is still of that command.

¢. Recording of action. Any-action of suspension, mitigation,
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remission, or setting aside (para 3-28) taken by an authority will be:

recorded according to notes 11 and 12, DA Form 2627, notes 9 and
10, DA Form 2627-1, or DA Form 2627-2 (Record of Supplemen-
tary Action Under Anticle 15, UCMIJ) (para 3-38b). An illustrated
cxample of a completed DA Form 2627-2 is shown at figure 3-3.

3—24 Suspenslon '
Ordinarily, punishment is suspended to grant a probatnonal penod

during which a soldier may show that the soldier deserves a remis--

sion of the remaining suspended punishment. An executed punish-
ment of reduction or forfeiture may be suspended only within a
period of 4 months after the date imposed. Suspension of punish-

ment may not be for a period longer than 6 months from the

suspension -date. Further misconduct by the soldier, within the pe-
riod of the suspension, may be grounds for vacation of the sus-
pended portion of the punishment (para 3-25).  Unless otherwise
stated, an action suspending a punishment automatically includes a
condition that the soldier not violate any punitive article of the
UCMJ.

3-25. Vacatlon , _ ‘
a. A commander may vacate any suspended punishment, (para

6a(5), Part V, MCM), provided the punishment is of the type and

amount the commander could impose and where the commander has

determined that the soldier has committed misconduct (amounting to

an offense under the UCMIJ) during the suspension period. The
commander is not bound by the formal rules of evidence before
courts-martial and may consider any matter, including unswomn

statements, the commander reasonably believes to be relevant to the

misconduct. There is no appeal from a decision to vacate a suspen-
sion. Unless the vacation is prior to the expiration of the stated
period of suspension, the suspended punishment is remitted auto-
matically without further action. The death, discharge, or separation
from service of the soldier punished prior to the expiration of the
suspension automatically remits the suspended punishment. Miscon-
duct resulting in vacation of a suspended punishment may also be
the basis for the imposition of another Article 15. :

b. Commanders will observe the following procedures in deter-
mining whether to vacate suspended punishments:

- (1) If the suspended punishment is of the kind set forth in Arti-
cles 15e(1) through (7), UCMYJ, the soldier should, unless impracti-
cable, be given an opportunity to appear- before the officer
authorized to vacate the suspension to rebut the information on
which the proposed vacation is based. If appearance is impractica-
ble, the soldier should nevertheless ordinarily be given nottce of the
proposed vacation and the opportunity to respond.

(2) In cases involving punishments not set forth in Article
15(e)(1) through (7), the soldier will be informed of the basis of the
proposed vacation and should be given an opponumty to respond,
either orally or in writing.

(3) If the soldier is absent without leave at the time the com-
mander proposes vacation, and remains so; the commander, after 14
days from the date the soldier departed AWOL or on the last day of
the suspension period, whichever is earlier, may, at the command-
er’s discretion, vacate the suspension without provxdmg notice or
any opportunity to respond.

(4) The following will be recorded according to notes 11 and 12,
DA Form 2627, notes 9 and 10, DA Form 2627-1, or DA Form
2627-2 (para 3-38b): ’

(a) Action vacating a suspension, to include the basis for vaca-
tion.

(b) Whether or not the soldier appeared or was otherwise pro-
vided an opportunity to respond.

{c) An explanation, if the soldier did not appear, in a case involv-
ing vacation of a suspended punishment listed in Articles 15(e)(1)
through (7), UCMJ, or in other cases, if the soldier was not pro-
vided an opportunity to respond. .

{(d) Failure to provide notification and an opponumty to appear or
to otherwise respond to. the basis of a proposed vacation may result

in the record of punishment being inadniissible in a subsequent
court-martial, but will not, by itself, rcnder a vacatlon acuon vo:d -

3-26. Mltlgatlon

a. General. : : .

(1) Mitigation is a reductlon in elther the quanmy or quallty of a’
punishment; for example, a punishment of correctional custody for
20 days reduced to 10 days or to restriction for 20 days. The general
nature of the punishment remains the same. The first action lessens .
the quantity and the second lessens the quality, with both mitigated
punishments remaining of the same general nature as correctional
custody; that is, deprivation of liberty. However, a mitigation of 10
days correctional custody to 14 days restriction would not be per- .
mitted because the quantity has been increased. , - ,

(2) A forfeiture of pay may be mitigated to a lesser forfemlre of
pay. A reduction may be mitigated to forfeiture of pay (but see para
3-196(7)(b)). When mitigating reduction to forfeiture of pay, the .
amount of the forfeiture imposed may not be greater than the.
amount that could have been imposed initially, based on the restored ’
grade, by the officer who imposed the mitigated punishment.

b. Appropriateness. Mitigation is appropriate when— )

(1) The recipient has, by the recipient’s subsequent good con-
duct, merited a reduction in the severity of the punishment. |

(2) The punishment imposed was dxspropomonate to the offense
or the offender. . :

c. Limitation on mitigation. .

(1) With the exception of reduction in grade, the power to miti- .
gate exists only with respect to a punishment or portion thereof that
is unexecuted. A reduction’in grade may be mitigated to forfeiture
of pay even though it has been executed. When correctional custody
or other punishments (in the nature of deprivation of liberty) are
mitigated to lesser punishments of this kind, the lesser punishment
may not run for a period greater than the remainder of the period for
which the punishmem mitigated was initially imposed. For example,
when a person is given 15 days of correctional custody and has
served 5 days of this punishment and it is decided to mitigate the
correctional custody to extra duties or restriction, or both, the miti-
gated punishment may not exceed a period of 10 days. .

(2) Although a suspended punishment may be mitigated to a
punishment of a lésser quantity or quality (which is also suspended
for a period not greater than the remainder of the period for which
the punishment mitigated was suspended), it may not, unless the
suspension is vacated, be mitigated to an unsuspended punishment.
(See para 3-28 for the time period within which reduction ordinarily
may be mitigated. if appropriate, to a forfeiture of pay) '

3-27. Remission

This is an action whereby any portion of the unexecuted pumshment
is canceled. Remission is appropriate under the same circumstances
as mitigation. An unsuspended reduction is executed on imposition
and thus cannot be remitted, but may be mitigated (see para 3-26)
or set aside (see para 3-28). The death, discharge, or separation
from the service of the soldier punished remits any unexecuted
punishment. A soldier punished under Article 15 will not be held
beyond expiration of the soldier’s term of service (ETS) to comp]ete
any unexecuted pumshment :

3-28. Settlng aslde and restoratlon

a. This is an action whereby the pumshment or any part or
amount, whether executed or unexecuted, is set aside and any rights,
privileges, or property affected by the portion of the punishment set
aside are restored. Nonjudicial punishment is "wholly set aside"
when the commander who imposed the punishment, a successor-in-
command, or a superior authority sets aside all punishment imposed
upon an individual under Article 15. The basis for any set aside
action is a determination that, under all the circumstances of the
case, the punishment has resulted in a clear injustice. "Clear injus-
tice” means that there exists an unwaived legal or factual error
which clearly and affirmatively injured the substantial rights of the

* soldier. An example of "clear injustice” would be the discovery of
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new evidence unquestionably exculpating the soldier. "Clear injus-
tice” does not include the fact that the soldier’s performance -of.
service has been exemplary subsequent to the punishment or that the
punishment may have a future adverse effect on the retentron or
promotion potential of the soldier.

b. Normally, the soldier’s uncorroborated sworn statement will
not constitute a basis to support the setting aside of pumshment

c. In cases where administrative error results in incorrect entries
on DA Form 2627 or DA Form 2627-1 the appropriate remedy
generally is an administrative correctlon of the form and not a
setting aside of the punishment.
" d. The power to set aside an executed punishment and to mitigate
a reduction in grade to a forfeiture of pay, absent unusual circum-
stances, will be exercised only within 4 months after the punishment
has been executed. When'a commander séts aside any portion of the
punishment, the commander will record the basis for this action
according to notes 11 and 12, DA Form 2627; notes 9 and 10, DA
Form 2627-1, or DA Form 2627-2 (para 3-38b). When a com-
mander sets aside any portion of the punishment after 4 months
from the date punishment has been executed, a detailed addendum

of the unusual circumstantes found to exist wrll be attached to the

form contammg the set asrde actron '

Section VI = . '
Appeals (para 7, Part v, MCM)

3-29. General - 3 P S

a. Only one appeal is perrmsmble under Article 15 proceedmgs
Provisions for other administrative relief measures are contained in
paragraph 3-43. An appeal not made ‘within a reasonable time may
be rejected as untimely by the superior authority. A reasonable time
will vary according to the situation; however, an appeal (including
all documentary matters) submitted more than 5 calendar days after
the pumshment is nnposed ‘will be presumed to be untimely, unless
the superior commander, in the superior commander’s sound discre-
tion for good, cause shown, determines it to be timely."

_b. If, at the time of imposition of pumshment -the soldrer indi-
cates a desire not to appeal, the superior authonty may reject a
subsequent election to appeal, even though it is made within the
. 5-day penod Although a suspended pumshment may be appealed,
no appeal is authorized from the vacation of a suspended pumsh-
menL A

3-30. Who may ‘act on an appeal '

.a. The next superior authority to the commanding officer who
imposed the Article 15 will act on an appeal if the soldier punished
is still of the command of that officer at the time of appeal. If the
commander has acted under a delegation of authority. the appeal
will be acted on by the authority next supenor to the delegating
officer. If, at the time of appeal,”the soldier is no ]onger of the
imposing commander’s command, the authority next superior to the
soldier’s present commanding officer (who can impose the same
kind and amount of punishment as that imposed or resultmg from
subsequent modifications) will act on the appeal.

b. The authority "next superlor to an imposing commander is

. normally the next superior in the chain-of-command, or such other
‘authorrty as may be designated by competent authomy as being next

superror for the purposes of Article 15. A supenor authority who-

exercises GCM jurisdiction, or is' a general officer in command, may
delegate those powers the superior authority has as superior author-
ity under Article 15(e), UCMIJ, to a commissioned officer of the
superior authority’s command subject to the limitations in paragraph
3-7b. Regardless of the grade of the imposing commander, TJAG is
delegated the. authorrty next supenor for acting on appeals when no
intermediate superior authority is reasonably available. Such appeals

will be forwarded to HQDA (DAJA-CL), Criminal Law Division,.

The Judge Advocate General, 2200 Army Pentagon, Washmgton,
DC 20310-2200. .

‘c. When forwarding an Artlc]e 15 to TIAG for actlon on appeal
the imposing commander will review the appeal to determine if

action is appropriate based on the matters raised. If the imposing

commander determines that no additional action is appropriate, the
record of punishment will be forwarded directly. Iné¢luded with the
Article 15 should be any evidence considered by the imposing
commander. If the appeal raises any new matters; they should be
addressed by the commander in the forwarding documentation.

d. When an Army commander imposes nonjudicial punishment
on a member of another service, the authority "next superior” shall
be the authority prescribed by the member’s parent service. (See
JAGMAN 0117 for Navy and Marine Corps personnel, paragraph
7.1.4, AFI 51-202 for Air Force personnel, and MIM, Article
1-E-11(d) for Coast Guard personnel.) Other provisions of this
regulation notwithstanding, an appeal by such member will be proc-
essed according to procedures contained i in the govemmg regulauon
of the member’s' parent service.

‘e. When a commander of another service :mpoces nonjudicial
‘punishment upon a soldier, the authority "next superior” need not be
an Army officer or warrant officer. However, the "next superior”
commander for purposes of appeals processed under this regulation
must have.an Army JA assigned to the commander’s staff or the

staff of the commander’s supporting headquarters. When acting on

the soldier’s appeal, the Army JA will advise the commander on the -
appellate procedures prescribed by this regulation and will advise
the other than Army commander to ensure comphance wrth para-
graph 3—34 of this regulanon o - :

3—31 Procedure for submlttlng an appeal :
All appeals will be made on DA Form 2627 or DA Form. 2627—
and forwarded through the imposing commander or successor-in-
command, when applicable, to the superior authority. The superior
authority will act on the appeal unless otherwise directed by compe-
tent authority. The soldier may attach documents to the appeal for
consideration. A soldier is not required to state reasons for the
soldier’s appeal; however, the soldier may do so. For example, the
person may state the following in the appeal:

. a. Based on the evidence the soldier does not believe the soldrer
is guilty.

b. The punishment rmposed is excewve or that a certam pumeh-
ment should be mitigated or suspended.-

’3—32 Actlon by'the' lmposlng comman‘der‘or the

successor-ln—command
The imposing commander or the successor—m—command may take
any action on the appeal with respect to. the punishment that the

‘superior authority could take (para 7, Part V, MCM, and para 3-33

of this regulation). If the imposing commander or a successof-in-

_command suspends, mitigates, remits. or sets aside any part of the

punishment, this action will be recorded according to notes 11 and
12, DA Form 2627, or notes 9 and 10, DA Form 2627-1. The
appellant will be advised and asked to state whether, in view of this
action, the. appellant wishes to withdraw the. appeal. Unless the
appeal is voluntarrly withdrawn, the appeal will'be forwarded to the
appropriate superior authority. An officer forwarding the appeal may
attach any matter in rebuttal of assertions made by the soldier.
When the soldier desires to appeal, the imposing commander. or the
successor-in- command will make available to the soldier reasonable
assistance in preparing the appeal and will promptly forward the
appeal to the appropnate supenor authonty

3-33. Actlon by the superlor authorlty »

Action by the superior authority on appeal will be entered in item 9,
DA Form 2627, ot item 5, DA Form 2627-1. A superior authority
will act on the appeal expeditiously. Once the soldier has submitted
an appeal, including all pertinent allied documents, the appeal nor- °
mally should be decided within 5 calendar days (3 days for summa-
rized proceedings). The superior authority. may conduct an
independent inquiry into the case, 'if necessary or desirable. The
superior authority may refer -an appeal in any case to a JA for
consideration and advice before taking action; however, the superior
authority must refer an appeal from certain punishments to a JA,
whether or not suspended (see note 9, DA Form 2627). In acting on
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an appeal, the superior authority may exercise the same powers with
respect to the punishment imposed as may be exercised by the
imposing commander or the imposing commander’s successor-in-
command. However, the superior authority cannot change a filing
determination. A timely appeal does not terminate merely because a

soldier is discharged from the service. It will be processed to com- -

pletion by the superior authority.

3-34. Action by a ]udge advocate .

a. When an appeal is referred to a JA, the superior authonty will
be advised either orally or in writing of the JA’s opinion on—

(1) The appropriateness of the punishment. r

(2) Whether the proceedings were conducted under law and regu-
lations.

b. If the advice is glven orally, that fact and the name of the JA
who rendered the advice will be recorded in item 8, DA Form 2627.

¢. The JA is not limited to an examination of written matters of
the record of proceedings and may make any inquiries that are
necessary.

d. The JA rendering the advrce should be the JA providing legal

advice to the ofﬁcer taking actlon on the appeal

1

3-35. Action by superlor authorlty regardless of appeal
Any superior authority may exercise the same powers, except those
of filing determinations (para 3-37), as may be exercised by the
. imposing commander, or the imposing commander’s successor-in-
command, whether or not an appeal has been made from the punish-

ment (para 7f(1), Part V, MCM). "Any superior authority" has the

same meaning as that given to the term "authority next superior” in
paragraph 3-30, except that it also includes any authority superior to
that authority. A soldier has no right to petition for relief under this
paragraph and any petition so made may be summarily denied by
the supenor authonty to whom it is addressed '

Sectlon Vil

Records of Punishment, DA Form 2627 (para 8, Part V '

MCM)

3-36. Records of punlshment : ' '

All Article 15 actions, including notification, acknowledgement im-
position, filing determinations, appeal, action on appeal, or any
other action taken prior to action being taken on an appeal, except
summarized proceedings (sec III and fig 3-1), will be recorded on
DA Form 2627. The DA Form 2627 is a record of completed
actions and either the DA Form 2627 or a duplicate as defined in
Military Rules of Evidence (M.R.E.) 1001(4) may be considered for
use at courts-martial or administrative proceedings independently of
any written statements or other documentary evidence considered by
an imposing commander, a successor, of a superior-authority. .

3-37. Distribution and flling of DA Form 2627 and allled
documents

a. General. DA Form 2627 will be prepared in an original and
five copies. All written statements and other documentary evidence
considered by the imposing commander or the next superior author-
ity acting on an appeal will be transmitted with the original (see g
below). Copies of DA Form 2627 will be transmitted through the
Military Personnel Division (MPD) or the Personnel Service Com-
pany (PSC) maintaining the MPRJ to the Finance and Accounting
Office (FAQO) maintaining the soldier’s pay account according to
DA Pam 600-8, chapter 8. DA Form 268 (Report for Suspension of
Favorable Personnel Actions) will be submitted per AR.600-8-2.
- Standard instructions for distribution and filing of forms for com-

missioned officers, warrant officers, and enlisted soldiers servmg on
active duty are set out below. .

. b. Original of DA Form 2627.

(1) Place of filing. For soldiers SPC or ‘CPL and below (pnor to
punishment) the original will be filed locally in unit nonjudicial
punishment files (file number 27-10f). Such locally filed originals
will be destroyed at the end of 2 years from the date of imposition

of punishment or on the soldier's transfer to another GCMCA,
whichever occurs first. For these soldiers, the imposing commander

"should annotate item 5 of DA Form 2627 as "Not Applicable (N/

A)." When the transfer-of a soldier to a new GCM jurisdiction is for
the purpose of receiving medical treatment, the Article 15 form will
accompany the soldier to the new GCM. The two year rule will
apply in this situation.

(a) For all other soldiers, lhe ongmal will be sent to the appropn-
ate custodian listed in (2) below for filing in the OMPF. The
decision to file the original DA Form 2627 on the performance fiche
or the restricted fiche in the OMPF will be determined by the
imposing commander at the time punishment is imp(}sed. The filing
decision of the imposing commander is final, subject only to review
when a previous DA Form 2627 that has not been wholly set aside
is filed in the restricted fiche. (See para 3-6b.) The' imposing com-
mander’s filing decision will be indicated in item 5, DA Form 2627.
A superior authority will not limit a subordinate commander's filing
determination authority. (See para 3-7c¢ regarding the withholding
authority of a superior authority in general.) When the '1mposmg
commander makes a decision regarding the filing, the 1mposmg
commander should consider the following:

1. The performance fiche is that portion of the OMPF that is
routinely used by career managers and selection boards for the

> purpose of assignment, promotion, and schooling selection.

2. The restricted fiche is that portion of the OMPF that contains
information not normally viewed by career managers or selection
boards except as provided in AR 600-8-104 or specrfied in the
SA’s written instructions to the selection board.

(b) Records’ directed for filing in the restricted fiche will be
redirected to the performance fiche in accordance with paragraph
3-6 if the soldier has other records of nonjudicial punishment reflec-
ting misconduct in the grade of SGT or higher that have not been
wholly set aside recorded in the restricted fiche. (See para 3-6).

(2) Mailing addresses. The original DA Form 2627 will be trans-
mitted by the MPD/PSC to one of the following appropriate addres-
ses— . ‘

(a) For active Army commissioned and warrant officers: HQDA
(DAPC-MSP) (TAPC-MSP), Alexandria, VA 22332-0400/0444.

(b) For U.S. Army Reserve (USAR) commissioned and warrant
officers; U.S. Army Reserve Personnel Center, ATTN: DARP-PRD
9700 Page Boulevard, St. Louis, MO 63132-5200. ’

(c) For Army National Guard (ARNG) commissioned and war-
rant. officers: Chief, Army National Guard Bureau, ATTN: NGB-

. ARP-CO, 111 South George Mason Drive, Arlington, VA

22204-1382.
(d) For active Army enlisted soldiers: U. S Army Enlisted Re-

. cords & Evaluation Center, ATTN: PCRE-FS, Fort Benjamin Har-

rison, IN 46249-5301.

‘(e) For USAR enlisted soldiers: US. Army Reserve Personnel
Center, ATTN: DARP-PRD, 9700 Page Boulevard, St. Louis, MO
63132-5200.

(p For ARNG enlisted soldiers: State Adjutant General of the
soldrer s State, Commonwealth of Puerto Rico, Virgin Islands, or
District of Columbia. ‘ .

c. Copy one of DA Form 2627.°

(1) For those Article 15s directed for filing on the performance
fiche . of the OMPF, forward to the MPD/PSC for filing in the’

_MPRI. Copy one will be filed in the permanent section of the MPRJ

unless the original Article 15 is transferred from the performance to
the restricted fiche of the OMPF. In this case, copy “one will be
withdrawn from the MPRJ and destroyed. -

(2) For those Article 15s directed for filing on the restricted fiche
of the OMPF, this copy will be filed in the unit personnel files and
destroyed at the expiration of 2 years from the date of punishment
or on the soldier’s transfer, whichever occurs first. (See also DA
Pam 600-8, chap 9, for use and preparauon of DA Form 4187
‘(Personnel Action)).

(3) For soldiers in grades of SPC or CPL and below, copy one
will be destroyed. (See DA Pam 600—8 chap 9, for use and prepara-
tion of DA Form 4187.) ' -

" d. Copies two and three of DA Form 2627.
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(1) Copies two and three for use as substantiating documents will
be forwarded to the MPD/PSC that services the MPRYJ if the punish-
ment includes an unsuspended reduction and/or forfeiture of pay. If
the punishment includes an unsuspended forfeiture of pay, the

MPD/PSC will forward copy three to the FAO mamtalmng the»

soldier’s pay account.

(2) If all pumshments affectmg pay are suspended by the i rmpos-
ing commander, copies two and three will be retained by the unit
where the punishment was imposed and destroyed on expiration of
the period of suspension, unless forwarded according to paragraph
3-38 below. If the punishment, suspended or unsuspended does not
include reductron or forferture of pay, these copres will be
destroyed. ° '

(3)If a punlshment affectmg pay is suspended by a superior
authority acting on an appeal, copy two will be retained by the unit
where the punishment was imposed. It will be destroyed when the

period of suspension expires unless forwarded according to para--

graph 3-38 below. If the punishment includes only a reduction,
copy three will be forwarded to the MPD/PSC maintaining the
MPRIJ. If the punishment includes a reduction and a forfeiture or
only a forfeiture, copy three will be forwarded through the MPD/
PSC maintaining the MPRJ to the FAO maintaining the soldier’s
pay account for use as a substantiating document accordmg to AR
37-1044.

_e. Copy four of DA Form 2627

" (1) General. Immedrately after 1mposmon of pumshment copy
four will be annotated in the left-hand comer of the title block (fig
3-2), sequentially in the order the Article 15 was given during the
calendar year; that is, 84—1, 84--2. If the unit maintains a Reconcilia-
tion Log (para 3-39), the appropriate information will be entered in
it. Thereafter, copy four will be used according to (2) and (3) below.

(2) Cases involving .an appeal

(a) On the date punishment is 1mposed if 1tem 7 is not com-
pleted or blocks b and ¢ are initialed, and item 7 is signed by the
soldier and the punishment includes an unsuspended reduction or
unsuspended forfeiture of pay, copy four of DA Form 2627 will be
marked "APPEAL PENDING" in the right-hand margin.

(b) Copy four will be sent through the MPD/PSC maintaining the
MPRIJ to the FAO maintaining the soldier’s pay account. On receipt,
the local. MPD/PSC and the FAO maintaining the soldier’s pay
account will check that proper action has been taken on unsuspen-
ded reductions and forfeitures of pay. If the punishment includes a
reduction, the MPD/PSC will see that the left-hand margin is anno-
tated with the words, "ENTRY POSTED," the date of posting, and
the initials of the posting clerk. If the punishment includes a forfei-
ture, finance will see that the left-hand margin is annotated with the
words, "ENTRY POSTED," the date of posting, and the initials of
the posting clerk. .. |

: {c¢) On receipt of the coples of DA Form 2627 forwarded by the
unit (para 3-37d), copy four will be returned directly to the impos-
ing commander to verify that the entry has been posted by finance
(para 3-39). Copy four will be destroyed after all periods of suspen-
sion of punishment affecting pay have expired. -

(d) If punishments affecting pay are suspended, copy four will
not be transmitted to the MPD/PSC and finance. It will be destroyed
after all penods of suspended punrshrnents affectmg pay have ex-
pired. . .-

(e) If there are no pumshments affecting pay, copy four will not
be transmitted to the MPD/PSC and finance and will be destroyed
after the entry is made in the Reconcrhanon Log. - »

.. (3) Cases not mvolvmg an appeal.: . - :

(a) Where there is no appeal and the pumshmenl 1mposed in-
cludes an unsuspended reduction or unsuspended forfeiture of pay,
copy four will not be marked "APPEAL PENDING." If the punish-
ment imposed includes only an unsuspended reduction, copy four
will be forwarded with copies two and three to the MPD/PSC that
will see that the left-hand margin is annotated with the words "EN-.
TRY POSTED," the date of posting, and the initials of the posting
clerk. If the punishment imposed includes an unsuspended reduction
and unsuspended forfeiture or only an unsuspended forfeiture, copy

four will be forwarded with copy three to the FAO maintaining the
soldier’s . pay account that will see that the left-hand margin is
annotated with the words "ENTRY POSTED," the date of posting,
and the initials of the posting clerk. Copy four will be retuned
directly to the imposing commander to verify the entry has been
posted by the MPD/PSC and/or finance (para 3--39) and destroyed
after all penods of suspensron of pumshment affecting pay have
expired. - :

(b) If pumshments affectrng pay are suspended copy four wrll
not be transmitted to the MPD/PSC and/or finance and will be
destroyed after all penods of suspended pumshments affectmg pay
have expired. -

(c) If there are no pumshments affecting pay, copy four w111 not
be transmitted to the MPD/PSC and/or finance and will be destroyed
after the entry is made in the Reconciliation Log.

[ Copy five of DA Form 2627. Give to soldier pumshed

g Allied documents. Allied documents will be transmitted for
administrative convenience with the original DA Form 2627 for
filing on the restricted fiche of the OMPF (para 3—44)

3-38. Supplementary action

a. Supplementary action. Any action taken by an appropriate
authonty to suspend, vacate, mitigate, remit, or set ‘aside a punish-
ment (except punishment imposed under summarized proceedings,
para 3-16) after action has been taken on an appeal or DA Form
2627 has been distributed according to paragraph 3-37 above.

= b. Recordmg Supplementary acuon will be recorded on DA
Form 2627-2. , )

c. Distribution and filing. =~ - ’

(1) Original. The original will be forwarded to the appropnate
custodian of the OMPF (para 3-375(2)). This copy will be filed in
the same OMPF fiche location as the DA Form 2627 that initially
imposed the punishment. The imposing commander’s filing determi-
nation on the initial DA Form 2627 will be annotated on the DA
Form 2627-2 (fig 3-3).

(2) Copy One. Copy one will be forwarded to the MPD/PSC to
be filed in the soldier's MPRJ when the imposing commander di-
rects filing on the performance fiche of the OMPF. This copy will
be destroyed along with copy one of the initial DA Form 2627 if the
original DA Form is transferred from the performance to the re-
stricted fiche. In cases of filing on the restricted fiche of the OMPF,
copy one will be filed in the unit personnel files per paragraph
3-37¢(2).

-(3) Copies two and three. If the action affects a reduction, copy
two (and copy two of the initial DA Form 2627, if maintained by
the unit (para 3-37d)) will be forwarded to the MILPO MPD/PSC.
If the action affects a forfeiture copy three will be forwarded to the
FAQ maintaining the soldier’s pay account.

(4) Copy four.- Copy four will be annotated with the same se-
quence number as the initial copy four (para 3-37e(2)). If the action
affects a reduction, it will be forwarded to the MPD/PSC maintain-
ing the MPRJ which will annotate it as indicated below. If the
action affects a forfeiture, it will be forwarded to the FAO maintain-
ing the soldier’s pay account which will annotate as indicated be-
low. Either the MPD/PSC, finance, or both will see that the
following is annotated in the left-hand margin and returned to the
unit to verify the entry of subsequent actions in the Reconciliation
Log: o S
(a) The words "ENTRY POSTED." .

.. (b) The date of posting. '

(c) The initials of the posting clerk.

- (5) Copy. five. Give to soldier punished.

3-39. Reconcillation Log

Imposmg commanders will ensure that punishments rmposed under
the provisions of Article 15 are executed. Punishruents of reduction
and forfeiture of pay may be monitored by the optional use of the
Reconciliation Log, DA Form 5110-R (Article 15 Reconciliation
Log), showing the punishment and date imposed. DA Form 5110-R
will be locally reproduced on 81/2- by 11-inch paper. A copy for
reproduction is located at the back of this regulation. To properly
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use DA Form 5110-R, copy four of all DA Forms 2627 must be
sequentially numbered and the required data entered in the DA
Form 5110-R. These entries are to be compared with copy four of
the DA Form 2627 that was returned to the unit by the MPD/PSC
and/or Finance and Accounting Office maintaining the soldier’s pay
account. Sequential numbers on the DA Form 5110-R, will corre-
spond to the number noted on copy four. After information is
verified on the DA Form $110-R from copy four, this copy will be

retained until the expiration of any penod of suspensxon of pumsh-

ments affecting pay.

3-40. Time for dlstrlbutlon of lnltlal DA Form 2627

Distribution will be made according to paragraph 3-37 after the
recipient indicates in item 7 that the recipient does not appeal. If the
recipient appeals, the DA Form 2627, minus copy four (if it has
been forwarded as an "APPEAL PENDING" copy (para 3-37¢(2)),
will be forwarded to the superior authority and distributed after
completion of item 10. Completion of this item shows that the

recipient acknowledges notification of action on the. recipient’s ap-'

peal. If item 10 cannot be completed because the recipient is not
reasonably available or due to military exigencies, a statement
signed by the imposing commander stating that the recipient was
informed in writing of the disposition of the appeal and why it was
not possible to have item 10 completed will be placed in item 11

before distribution is made. When the recipient appeals the punish-
ment, an "APPEAL PENDING" copy will be distributed according’

to paragraph 3-37¢(2). If the recipient fails to complete or sign item
7, an explanation of the failure will be provided by the imposing
commander in item 11 and distribution will be made according to
3-37 or this paragraph, whichever is applicable (a recipient’s refusal
to indicate whether or not the recipient desires to appeal may be
presumed to indicate an intention not to appeal).

3-41. Fliing of records of punishment Imposed prior to 1
November 1982
a. OMPF. Records of non}udxcral punishment presently filed in

enther the performance or restricted fiche of the OMPF will remain
so filed, subject to other applicable regulations. Records of nonjudi-
cial punishment imposed prior to 1 November 1982 and forwarded
on or after 20 May 1980 for inclusion in the OMPF will be filed on
the performance fiche.

b. MPRIJ. }

(1) Records of nonjudicial punishment imposed prior to 1 No-
vember 1982 and filed under AR 600—8—104 in the MPRJ- will
remain so filed.

(2) Copies of records of nonjudrcml pumshment imposed pnor to
1 November 1982 where the original was filed in the OMPF will
remain filed in the MPRJ unless the original Article 15 is trans-
ferred to the restricted fiche. In this case, the copy wrll be w1th-
drawn from the MPRJ and destroyed

3-42. Transfer of Article 158 wholly seot aslde or In cases
of change of status

a. Change in status on or after 1 September 1979. On approval
of a change in status from enlisted to commissioned or warrant
officer, on or after 1 September 1979, DA Forms 2627 (recording
nonjudicial punishment received while in an enlisted status and filed
in the OMPF) will be transferred to the restricted fiche of the
OMPF. Copies of such records in the Career Management Indrvrd-
ual File (CMIF) and the MPRJ will be destroyed.

b. Wholly set aside since 1 September 1979. All DA Forms 2627
of commissioned officers, warrant officers, and enlisted soldiers
filed in the OMPF reflecting that punishments have been wholly set
aside (para 3-28) since 1 September 1979, will routinely be trans-.
ferred to the restricted fiche. The DA. Form 2627 reflecting the
original imposition of pumshment if filed in the MPRJ or CMIF,
will be destroyed. .

¢. Change in status and wholly set aszdes pnor to 1 September
1979. oo :

- (1) On request of the individual soldier, the following will be
transferred to the restricted fiche of the soldier’s OMPF:. -

(a) Records of nonjudicial punishment recerved whrle serving in
a prior enlisted status. ‘

(b} Records of nonjudicial pumshment wholly set asrde pnor to l
September 1979. Copies of such records ﬂled in the CMIF and the
MPRJ will be destroyed.

(2) Transfer from the performance to the restncted file wrll auto-
matically cause copies of such records filed in the CMIF to be.
destroyed. Requests will be mailed directly to the custodian of the
MPRJ (usually at the local MPD/PSC) and to the followmg custo-
dian of the OMPF: - :

(a) For active Army commlssroned and warrant ofﬂcers, send
requests to HQDA (TAPC-MSR-S), Alexandria, VA 22332-0444.

(b) For active Army enlisted personnel, send requests to U.S.
Army Enlisted Records and Evaluation Center, ATTN: PCRE-FS
Fort Benjamin Harrison, IN 46249. - -

(3) . These requests will not constrtute a basxs for review by a
special selection board or its equivalent. . ‘ .

3-43. Transfer or removal ot records of nonjudlclal
punishment .

a. General. This paragraph covers pohcxes ‘and procedures fori
enlisted soldiers (SGT and above) and commissioned and warrant
officers to petition the DA Suitability Evaluation Board (DASEB)
for transfer of records of nonjudicial punishment from the perform-
ance to the restncted portion of the OMPF (See table 3-2)

b. Policies.

(1) Enlisted soldiers (SGT and above), comrmssroned and war-
rant officers may request the transfer of a record of nonjudrcral
punishment from the performance fiche of their OMPF to the re-
stricted fiche under the provisions of this regulation. To support the
request, the person must submit substantive evidence that the in-
tended purpose of Article 15 has been served and that transfer of the
record is in the best interest of the Army. :

(2) Requests normally will not be considered until a minimum of
1 year has elapsed and at least one nonacademic evaluauon report
has been received since xmposmon of the punishment. - ’

(3) The request must be in writing and should mclude the sol-
dier’s current unit mailing address and duty telephone number. Re-
quests by enlisted soldiers (SGT-and above) should also include a
true copy of the DA Form 2 (Personnel Qualification Record—Part
I), DA Form 2A (Personnel Qualification Record, Part I-—Enlisted
Peacetime), and DA Form 2-1 (Personnel Qualification Record—
Part II), certified by the custodian of the MPRJ. No person is
authorized to appear in person before the DASEB, ~ -

" (4) The officer who directed the filing of the record in the OMPF
(of enlisted soldiers (SGT and above) and commissioned and war-
rant officers) may provide a statement to the soldier in support of a
request for transfer -of the record from the performance to the re-
stricted fiche, Other evidence submitted in support of a request
should not mclude coples of documents already recorded in- the
soldier’s OMPF.

(5) The DASEB will review and evaluate the ev1dence subrmtted
and obtained and will take final action where this authority has not
been specifically withheld to the Deputy Chief of Staff for Person-
nel (DCSPER) or the DCSPER’s delegate. Requesters will be noti-
fied in writing of the determination. Letters of denial will be placed
upon the performance fiche of the soldier concerned. Other related
documentation and evidence will be placed upon the restricted fiche.

(6) The DASEB has access to unfavorable information that might
be recorded on DOD investigative records. If such information is
used, in part or in' whole, as the basis for denying a request, the
soldier will be notified of this by correspondence (which will not be
filed in the OMPF) and given an opportunity to review and explain
the unfavorable information in a subsequent petition.

- (7) The determination of the DASEB to transfer such records wrll
not alone be a basis for review by a special selection board or its
equxvalent The DCSPER, or the DCSPER’s delegate, has the final
authority in cases where circumstances exist that warrant referral to
one of the above boards. - , ,
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(8) The DASEB will consider subsequent requests only upon
presentation of substantive evidence not previously considered.

¢. Processing Requests.

(1) Active Army personnel. Requests in military letter format
should be prepared and sent directly to the President, DA Suitability
Evaluation Board, HQDA (DAPE- MPC -E),” Washington, DC
20315-0300.

(2) Reserve component (RC) persormel

(a) Requests submitted by USAR officer and enlisted soldiers not
on active duty are normally processed through the Commander, U.S.
Army Reserve Personnel Center (ARPERCEN), ATTN: ARPC-ZJA,
9700 Page Boulevard, St. Louis, MO 63132-5200. The DASEB will
then take action on the request.

(b) Requests submitted by ARNG officers and enlisted soldiers
not on active duty will be processed through the proper State Adju-
tant General and the Chief, National Guard Bureau to the DCSPER
(ATTN: DAPE-MPC-E) for proper action.

d. Amendment rights. These procedures do not limit or restrict
the right of soldiers to request amendments of their records under
the Privacy Act and AR 340-21. Neither do they limit or restrict the
authority of the DASEB to act as an Access and Amendment Re-
fusal Authority under AR 340-21.

e. Correction of military records. AR 15-185 contains policy and
procedures for applying to the Army Board for Correction of Mili-
tary Records (ABCMR) and for the correction of military records by
the SA. Requests should be sent to the ABCMR to correct an error

or remove an injustice only after other available means of adminis-

trative appeal have been exhausted. This includes requests under

this paragraph. Absent compelling evidence to the contrary, a prop-

erly completed, facially valid DA Form 2627 will not be removed
from a soldier’s record by the ABCMR.

3-44. Use of records

a. Records of proceedings and supplementary action under Arti-
cle 15 recorded on DA Forms 2627 and 2627-2, previously or
hereafter administered, may be used as directed by competent au-
thority. Allied documentation transmitted with the original or copies

of DA Forms 2627 and 2627-2, where filed with any of these -

forms, shall be considered to be maintained separately for the pur-

pose of determining the admissibility of the original or copies of

DA Forms 2627 or 2627—2 at courts-martial or admlmstranve
proceedings. :

b. A record of nonjudlcml pumshment ora duphcate as defmed
in M.R.E. 1001(4), not otherwise inadmissible, may be admitted at

courts-martial or administrative proceedings from any file in which .

it is properly maintained by regulation. A record of nonjudicial
punishment, otherwise properly filed, will not be inadmissible
merely because the wrong copy was maintained in a file.
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Table 3-1
Maximum Punishment

A. Maximum Punishment for Eniisted Members '
Note. The maximum punishment imposable by any commander under summarized procedures will not exceed extra duty for 14 days, restriction for 14 days oral repri-
mand, or any combination thereof.

Punishment Imposed by Company Imposed by Field Imposed by Fleld Grade and imposed by General .
Grade Officers Grade Officers General Officers Officers or GCMCAs
Admonition/Reprimand Yes Yes »
AND : . ) : R
Extra Duties 14 days 45 days : \\
AND! ) ; ‘ '
Restriction 14 days 60 days
or
Correction Custody?
(E1 through E3) 7 days : 30 days
.or
Restricted Diet
Confinement
(E1 through E3 attached :
or embarked on vessel) 4 days
AND 3 days
Reduction (E1 through E4) One or more grades
(ES through E6) One grade " One grade In peacetime#
AND . _ o
Forfeiture® 1/2 of 1 month pay for 2
months
7 days pay ’
B. Maximum Punishment for Commissioned and Warrant Officers
Admonition/Repnmand7 Yes . Yes Yes
AND .
Arrest No No 30 days
or .
Restriction 30 days 30 days ‘ ~ 60 days °
AND ‘ ' o .
Forfeiture No No : 1/2 of 1 month pay for 2 -
R months .

C. Computing Monthly Authorized Forfeltures of Pay Under Article 15, UCMJ
1. Upon enlisted persons
a (Monthly Basic Pay®5) + (Foreign Pay®€) + 2 = Maximum forfeiture per month if imposed by major or above..
b. (Monthly Basic Pay35) + (Foreign Pay®6) X 7 + 30 = Maximum forfeiture per month if imposed by captain or below.

2. Upon Commissioned and warrant officers when imposed by an officer with general Court-martial jurisditction or by a general officer in command.
(Monthly Basic Pay®) + 2 = Maximum authorized forfeiture per month.

Notes:

¥ Comblnations of extra duties and restriction cannot exceed the maximum allowed for extra duty.

2 Subject to limitations imposed by superior authority, and presence of adequate faclities under AR 190-34. If punishment Includes reduction to E3 or below, reductlon
must be unsuspended.

3 Amount of forfelture is computed at the reduced grade, even is suspended, if reduction is part of the punishment imposed. For Reserve Component (RC) soldiers, use
monthly basic pay for the grade and time in service of an Active Component (AC) soldier. (See para 21-9.)

4 Only If Imposed by a field grade commander of a unit authorized a commander in the grade of O5 or higher. In the RC, reduction Is only authorized from grade E5 RC
soldlers of grade E6 and higher may not be reduced by ‘Article 15 punishment.

5 At the time punishment Is imposed.
& it applicable.

7 In the case of Commissioned officers and warrant officers, admonitions and reprimands given as nonjudicial punishment must be administered in writing (para 5¢(1),
Part V, MCM 1984).

8 Forfeitures imposed by a company grade commander may not be applied for more than (1) month against the pay of an Active Army soldier.
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Table 3-2
Removal of Records of Nonjudiclal Punishment from Military Personnel Files

-Rule

Ifa

On the basis that

Then the record of nonludlclal punlshment (DA

Form 2627) filed In

Providing that

The performance
portion of the OMPF

The restricted por- .

tion of the OMPF

Commander who imposed the pun-

" lishment, successor in command,

or next superior authority sets
aslde the punlshmem

Evidence exists which dem-
onstrates that the punish-
ment resulted in a 'clear
justice’ (para 3-28) -

Will be transferred
to the restricted por-
tion of the OMPF -
and the copy in the
MPRJ removed

Will remain so filed

Member in the grade of E6 or

- | above applies to the DA Suitability

Evaluation Board (DASEB) for
transfer

The record of nonjudicial
punishment has served its
purpose and that removal is
in the best interest of the
Army

Will, on approval of
the member’s appli-
cation, be trans-
ferred to the re- -
stricted portion of
the OMPF and the
copy in the MPRJ

: | Member in the grade of E5 or be-

low applies to the Army Board for

, | Correction of Military Records
| (ABCMR for transfer of records of

nonjudicial punishment from the

- | performance portion of the OMPF

Evidence exists which dem-
onstrates error or Injustice
to a degree justnfying re-
moval

removed

| Member in the grade of E6 or

above applies to the ABCMR for
transfer of the record of ndnjudicial

. | punishment from the performance
+ | portion of the OMPF

Evidence exists which dem-
onstrates error or injustice
to a degree justifying re-
moval

If the member applies on the
basis of error or injustice on
the grounds that the record
of punishment has served its
purpose and that removal is
in the best interest of the Ar-
my, the member has already
applied to DASEB and the
request was denied
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SUMMARIZED RECORD OF PROCEEDINGS UNDER ARTICLE 15, UCMJ

For use of this form, ses AR 27-10; the proponent sgency Is TJAG.

See Notes on Reverse Before Completing Form

This form will be used only in cases involving enlisted personnal and then ONLY when no punishment OTHER THAN oral admonition
or reprimand, restriction for 14 days or Jess, extra duties for 14 days or less, or 2 combination thereof has been imposed:

NAME » - GRADE [SSN .. UNITA Btry  S/io FA, 13 INF D
|ABE . Acered  tl.Je-3 [in-1-un " Fort Blank VA
1. On w@;s_— the above service member was advised that ] was considering imposition of non)udncxnl

punishment under the provisions of Article 15, UCMJ, Summmzed Proceedings, for the following misconduct: 4/
On or abouwt 0400 hours, 3 Jwme 1985, you were abs et
withou t AL eridy fromn ‘A Bfr‘\{ q ho FA 13t~ Trwf D-v Ic{ahc’.

ot Tt Blant | VA, a~d (‘emc..r\ed - S0 ab&-‘n" arthl o or abo»;f, ,
OB0D hours, 14 Jume 1985, in v.ola_4.on of Artcle 8L, UCMT,

2. The member was advised that no statement was required, but that any statement made could be used against him or her in the
proceeding or in a court-martial. The member was also informed of the right to demand trial by court-martiald/, the right to presant -
matters in defense, extenuation and/or mitigation, that any matters presented would be considered by me before deciding whether to
impose punishment, the type or amount of punishment, if imposed, and that no punishment would be imposed unless 1 was convinced
beyond a reasonable doubt that the service member committed the misconduct. The service member was afforded the opportunity to
take 24 hours to make a decision regarding these rights. No demand for trial by court-martial was made _After conllderinl all matten
presented, the following punishment was imposed:

.Dral (QéP{‘;m&vl‘\Ci 'ahd (e?s;}ﬁChoﬁ forj-‘l‘“l da\,S

3. The member was advised of the right to appeal to the Wvuhm 6 calendar days, that an appeal made
after that time could be re,ect.ed as untimely, and that the punishment was effective immediately unless otherwise stated abave. The
member:

m Elected immediately not to appeal [:] Requested time to decide whether to appeal and the decision is indicated in item
’ ’ : 4, below./&/

DATE NAME, GRADE, AND ORGANIZATION OF {MPOSING SIGNATURE

COMMANDER _ . M
15 June 19851 Richarcd J. Mead , CPT, /i Ptry , A10FA 26 Lﬂ—*‘//y el
4. (Initial appropriate block, date, and sign) )

l.‘m] I1do not appeal b. :] I appeal and do not submit matters for consideration? c.m I appeal and submit additional
mattersl/

DATE NAME AND GRADE OF SERVICE MEMBER SIGNATURE

15dune 1985 | Allred H. HARE |, e-3 MW/W‘LW
, {

5. After consideration of all matters presented in appeal, the appeal is:
Denied D Granted as follows:%/

DATE NAME,GRADE, AND ORGANIZATION OF COMMANDER SIGNATURE

8. I have seen the action taken on my appeal. DATE SIGNATURE OF SERVICE MEMBER
7. ALLIED DOCUMENTS AND/OR COMMENTSY LY/1Y
DA FORM 26974 EDITION OF NOV B2 IS OBSOLETE

AUG 84
Figure 3-1, lllustrated Sample DA Form 2627-1
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RECORD OF PROCEEDINGS UNDER ARTICLE 15, UCMJ -

For use of this form, see AR 27-10; the proponent sgency b TJAG,

See Notes on Reverse Before Completing Form -

NAME GRADE |SSN uNiT Co D, 1/5 Int PAY (Basic & Sea/Fureign)

AGER, Robert L. . E4 000-00-0000 | Ft Blank, VA 00000-0000 $830.40

1. 1 am considering whether you should be punished under Article 15, UCMJ, for the following misconduct: &/ At Ft Blank, VA,
on or about 0600 hours, 4 Sep 97, you did, without authority, fail to go at the time
prescribed to your appointed place of duty, to wit: Formation, Co D, 1/5 Inf, in front of
Building 13. This is in violation of Article 86, UCMJ,

2. You are not required to make any statements, but if you do, they may be used against you in this proceeding or at a trial by court-
martial. You have several rights under this Article 15 proceeding. First | want you to understand 1 have not yet made a decision whether
or not you will be punished. I will not impose any punishment unless I am convinced bey ond a reasonable doubt that you committed the
offense(s). - You may ordinarily have an open hearing belore me. You may request a person to speak on your behalf, You may present
witnesses or other evidence to show why you shouldn't be punished at all (matters of defense) or why punishment should be very light
(matters of eatenuation and mitigation). ] will consider everything you present before deciding whether I will impose punishment or the
type and amount of punishment I will impose. / If you do not want me to dispose of this report of misconduct under Article 15, you have
" the right to demand trial by court-martial instead. & In deciding what you want to do you have the right to consult with legal counsel

located st _Room 7, Building 10, Fort Blank, VA . You now have 48 hours to decide what you want to do. &/
°"‘5u5i>;{’9'7 NAME, GRADE, AND ORGANIZATION OF COMMANDER . - SIGNATURE C
TIME CPT oy > JAMES A. SMITH, CPT, Co D, 1/5 Inf - - { &S‘,,u_ C 4

3. Having been afforded the opportunity to consult with counsel, my decmom are ag followfiml lapproprwle blocks, date, cnd sign)
a. [ﬁ 1 demand trial by court-martial, - -

. Id d trial b t. tial and in the Article 15 proc nge:
b m onmdemanﬂn ¥y court-martial and in the icle 15 proceeding

(1)1 request the hearing be @D Open [ ] Closed. (2) A person to speak in 1py behall Is 1s not requested.
(3) Matters in defense, mmga ion, and/or extenuation: Are not presented Wwill PresenteC in person Are
attached. : S )

DATE ‘ NAME AND GRADE OF SERVICE MEMBER - 4 ATURE
£ NG ROBERT L. AGER, SP4 e . zmd‘\f l :

4. In a(n') Open | ] Closed hearing 3/a11 matters presented in defense, mitigation, nnd/c‘)r extentuation, ){;vmg been
consider e following punishment is imposed:£/%/ Reduction to Private First Class (E3), suspended, to-be

automatically remitted if not vacated before 5 Nov 97; and forfeiture of $100 00.
- [\OTE’ REFER TO PARA 3-37b(1) PRIOR TO COMPLETING ITEM 5.1
5. 4 Blchdi/ihe bAGADAIA Fbinh LAST Bé fiteliAk fel (77T /Heb tobthddek/ilché | [1T7) Riedihibied hikchd St o #¥ 221 NI

6 You are advised of your right to appeal to the within 5 calendar days. An appeal made after that
time may be rejected as untimely. Punishment is effective immediately unless otherwise stated above. -

DAYVE _ NAME, GRADE, AND ORGANIZATION OF COMMANDER SIGNATURE . _
[myp(-]7 JAMES A. SMITH, CPT, Co D, 1/5 Inf RN [L S T A
7 (lnmal appropriate block, date_and sign) /
a. [__] 1donot appeal b. Efi] 1 appeal and do not submxl additional m‘ttersyﬂ c. I‘Ptl:“l and IU§MIt lddlllonll
: : R . . matters
DATE - G NAME AND GRADE OF SERVICE MEMBER - '  [StpNATURE .,
(i~ 4 ] | ROBERT L. AGER, SP4 Lopondd e

8. 1 havd considered the appeal and it is my opinion that: The proceedings were conducted in accordanfe wilh

law and regulation and the punishments imposed were not. unjust nor disproportionate to the
offense committeds .

DATE NAME AND GRADE OF JUDGE ADVOCATE T : SIGNATURE

Sen QT | LevTs W, RANE, MAT fowees 4 e

9. Afted consideration of all matters presented in appeal, the appenl is:

| Denied [T Granted as follows: 12/
one B NAME, GRADE, AND ORGANIZATION OF COMMANGCER QGNATURE R
0' q,,_’) 17 "LYMAN-Z. LIPE, LTC, 1/5 Inf - : ' ] 1'yw'\,\‘ A 41'4 K

10 Ihav‘re seen the action taken on m al N & TURE OF SER EMBE v
. ¥ aKen a . -
v appe él 9\..067'7 )D/hp.q :{

11. ALLIED DOCUMENTS AND/OR COMMENTS LL/12 713/ T

Statemenl by SFC Jones, dated 4 Sep 97~ L .
: . - [NOTE: SEE CHAPTER 15]

DA FORM 2629 o L EDITION oe NOV l? |$'oeson.s'rs

ORISINAL
AUG B4 S

Figure 3-2, lllustrated Sample DA Form 2627
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RECORD OF SUPPLEMENTARY ACTION UNDER ARTICLE 15, ucvJ

F or use of this form, see AR 27-10; the proponent agency is The Judge Advocate General.

NAME AND GRADL SSN UNIT

AGER, Robert L., E4 000-00-0000 | Co D, 1/5 Inf, Ft Blank, VA 00000-0000

TYPE OF SUPPLEMENTARY ACT'ON (OTHER THAN BY SUPERIOR AUTHORITY ACTING ON APPEAL} (Check appropilate box)
E SUSPENSION (Compicte item 1 helom D MITIGATION (Complete item 2 heloe)

SETTING ASIDE .IChI"""l‘l!' itein 4 belowd I XX IVACATION OF SUSPENSlON (Complete item 3 belour) S

D REMISSION (Complcte item o belowd

1. SUSPENSION
The punishment(s) of

imposed on the above service member on

(date of punishment)

t;efore

.

‘datcr

~

(is) (are) suspended and will automatically be remitted if not vacated

2. MITIGATION

The punishment(s) of

imposed on the above service member on

{is) (are) mitigated to

(datc uf pnnlshvmen t

3. REMISSION
The punishment(s) of

imposed on the above service member on (is) (are) remitted.

:aal! Oi punuhmcn”

4, SETTING ASIDE
‘The purishment(s) of

imposed on the ubove service member on ' (is) (are) set aside on the basis that

(date of punishment)

Al riphls. privileges, and property affected are hereby restored.

5. VACATION OF SUSPENSION
a. The suspension of the pumshmenl(aol reduction to Private First Class (E3)

[N

imposed on the above service member on
meuu//l will be dul\ executed,

7 Sep 97

{date of punishment)

b. Vacation is hased on the followlm.offpnse([,{ At Fort Blank, VA, on or about 0600 hours, 15 Sep 97,

(is) (W) hereby vacated. The unexecuted portion{df of the punish-

SP4 Robert L. Ager, did, without authority, fail to go at the time prescribed to his

‘appointed place of duty, to wit: Formation, Co D, 1/5 Inf, in front of Building 13.

This is in violation of Article 86, UCMJ.

¢. The member (wos; (JWf{/H4l) given an opportunity to rebut (para 3-25, AR 27-10).
d. The member (wos) (JiE§/Wk) present at the vacation proceeding (para 3-25, AR 27-10).

ORIGINAL DA FOR®%A 2627 tCheck appropriaie box) N/A

blddohk bk dliNd bitiel [TTT] ] #ddolerdniclel [L1L1] Abdvaréodd Haht/GY AL IAREI

AUTHENTICATION (Check appropriate boxes}

[XXJev mv onoen: . THE OFFICER WHO IMPOSED THE PUNISHMENT
THE SUCCESSOR IN COMMAND TO THE IMPOSING COMMANDER ’ AS SUPERIOR AUTHORITY

DATE

Ji sdep G7

NAME, GRADE, AND ORGANIZATION OF COMMANDER

SIGNATURE
™
..JAMES A, SMITH, CPT, Co D, 1/5 Inf

/'/L"vn\.-uj o \J'rw-—d(-'f\“

{

DAFSY. 26272

EDITION OF NOV 82 W:LL BE USED UNTIL EXHAUSTED.

Figure 3-3. Sample lllustrated DA Form 2627-2
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Chapter 4

Disciplinary Proceedlngs Subse uent to Exerclse of

Jurisdiction by CIvlllan Authorl es

4-1. Goneral -
This chapter covers pohcnes on dlsmplmary proceedmgs under the_

UCMI against persons who previously have been tried within the

meaning of Article 44, UCM]J, in a civilian court deriving its author-
ity from a State of the United States or a foreign country.

4-2. Policy . -
A person subject to the UCMJ who has been tried in a crv1han court
may, but ordinarily will not, be tried by court-martial or punished
under Article 15, UCMYJ, for the same act over which the civilian
court has exercised junsdrctxon
4-3. Procedure . . ' ' R
Subject to provrsxons of apphcable international agreemcnts on U.S.
forces stationed in. foreign countries, an officer exercising GCM
jurisdiction may authorize disposition of a case under the UCMJ and
the MCM despite a previous trial. The officer must personally deter-
mine that authorized administrative action alone is inadequate and,
_ punitive action is essential to maintain discipline in the command,
provided the case is processed as follows: :

a. ‘When the officer exercrsmg SCM jurisdiction over the of—
fender determines that the imposing nonjudicial punishment under
Article 15, UCM]J, is appropriate, a full written report will be sent
through channels to the officer exercising GCM jurisdiction. The
officer ‘exercising GCM  jurisdiction. may drspose of the matter or
authorize proceeding under Article 15, UCMI. ‘

b. When the officer exercising SCM Junsdlctron over the of-
fender determines that trial by court-martial is required, a full writ-
ten report to include charge sheets will be. forwarded through
channels, to the officer exercising GCM jurisdiction. The officer
exercising GCM jurisdiction may, at that officer’s discretion, dis-
pose of such charges or, by mdorsement, authonze a subordmate to
take such acuon

Chapter 5
Procedures for. Courts-MartIal

Section |
General

5-1. Scope :
This -Chapter 1mplements certain provisions of the RCM the
MCM, Chapter 47, 10 USC, as amended; and 28 USC §2101, which
require implementation by the SA, and provides other procedures
related to courts-martial. For procedures related to courts-martial of
forexgn natronals subject to the UCMJ see AR 27—52 o

5-2, Courts-martlal ]urlsdlctlon

a. Authority to convene courts.

(1) Designation. If authority is desired to convene courts- mamal
pursuant to Articles 22(a)(8); 23(a)(7), and 24(a)(4), UCMJ, a re-
quest will ‘be forwarded, through the SJA of the MACOM, to
HQDA (DAJA-CL), Criminal Law Division, The Judge Advocate
General, 2200 Army Pentagon, Washington, DC 20310-2200. In
deciding whether to grant a request, the followmg factors will be
considered: grade of commander to exercise convening authority;
size of the command; mission of the command; chain of command
and organizational structure of requesting command; and location of
requestmg command. with respect to other commands having con-

vening authority. When a new convening authority designation is .

required due to redesignation or reorganization of an existing GCM
jurisdiction, the request should be forwarded as soon as the effective
date of the. redesignation/reorganization’ is known. . Before any

redesignation or reorganization, coordination with DAJA-CL is en-
couraged to determine whether a new designation is necessary. Re-
quests for designation as a court-martial convening authority solely
for purposes of taking administrative actions associated with a par-
ticular level of convening authority will not be approved. Requests
for designation as a convening authority must include the unit's
official name and Unit Identification Code, as .established by the
U.S. Army Center for Military History (DAMH) and must include
the SJA paragraph(s) of the TOE or TDA, as appropriate, that has
been approved by the Office of the Deputy Chief of Staff for Plans
and Operations (DAMO). The convening authority will send a copy
of the redesignation directive or orders to the Clerk of Court, U.S.
Army Judiciary, ATTN: JALS-CC, Nassif Burldmg. Falls Church
VA 22041-5013. . . |

(2) Contingency ‘commands. Commanders exercxsmg GCM au-
thority may establish deployment contingency plans which, when
ordered into execution, designate provisional units under AR 220-5,

- whose commanders are determined by the GCM authority to be

empowered under Article 23(a)(6) to convene SPCM.

b. Personal jurisdiction.

(1) Attachment. When appropriate, Army units, actxvmes, or per-
sonnel may be attached to a unit, installation, or activity for courts-
martial jurisdiction and the general administration of military jus-
tice, -This includes related administrative actions and nonjudicial
punishment. The GCMCA of the parent unit as well as the unit to
which attached should concur in the attachment, except that the
parent unit need not concur when military necessity renders it im-
practical to obtain a concurrence from the parent unit. The com-
mander who will exercise jurisdiction is authorized to publish
necessary orders announcing attachment to the commander’s com-
mand.

(2) Members of reserve components. Members of reserve compo-
nents must be on active duty, in a Title 10, U.S. Code duty status
prior to arraignment, See chapter 21 of this regulation for proce-
dures to involuntarily activate reserve component (RC) soldiers for
courts-martial.

(3) Retirees. Retired members of a regular component of the
Armed Forces who are entitled to pay are subject to the UCMI. (See
Art. 2(a)(4), UCMJ)) They may be tried by courts-martial for of-
fenses committed while in a retired status, DA policy provides that
retired soldiers subject to the UCMJ will not be tried for any offénse
by any courts-martial unless extraordinary circumstances are pres-
ent. Prior to referral of courts-martial charges against retired sol-
diers, approval will be obtained from HQDA (DAJA-CL).- If
necessary to facilitate courts-martial action, retired soldiers may be
ordered to active duty. Requests for active duty will be forwarded
by electronic message through the Criminal Law Division, Office of
The Judge Advocate General, to the Office of the- Assistant Secre-
tary of the Army (Manpower and Reserve Affairs) for -approval.

Section It -
Court-Martial Personnel

5—3 Detall of military judges and trial counsel

a. Procedures for obtaining a military judge are prescribed in
chapter 8. Whenever possible, military judges will be detailed to
SPCMs that are not to be recorded verbatim (see para 8-1c(1)). First
priority for detail will be to cases involving complex issues of law
or fact. Detail of military judges is a ministerial function to be
exercised by the Chief Trial Judge, U.S. Army Judiciary, or that
officer’s delegate. Detail of trial counsel is a ministerial funchon to
be exercised by the SJA or that officer’s delegate.

b. The order detarlmg a military judge or trial counsel will be in
writing, included in the record of trial, or will be announced orally
on the record during the court-martial, and will 1nd1cate by whom
the military judge or trial counsel was detailed.-

c. Military judges should be detaited to all SPCMs convened for
the trial of persons protected by the Geneva Convention Relative to
the Treatment of Prisoners of War, 12 August 1949 (GPW).

AR 27-10 * 24 June 1996 25


http:forwarded.as

§—4. Certification and use of lawyers =

a. Commissioned officers, who are not members of the Army
Judge Advocate General's Corps (JAGC), but who- possess legal
qualifications in the sense of Article 27(b)(1), UCMJ, may be certi-
fied for duty as counsel by TJAG. As with certified JAGC counsel,
detail of certified non-JAGC officers as trial and assistant  trial
counsel ‘is a ministerial function' performed by the SJA or that
officer’s delegate for the GCM jurisdiction where counsel are as-
signed or attached. The certified officer’s commander must concur
with the detail of the non-JAGC certified counsel. The Chief,
USATDS, or that officer’s delegate will detail USATDS officers as
defense counsel or assistant or associate defense counsel (para 6-9).

b. SJAs of GCM jurisdictions will submit the following ‘to
HQDA (DAJA-PT), Personnel, Plans and Training Office, The

Judge Advocate General 2200 Army Pentagon, Washmgton, DC

20310—2200
(1) Resumes of legal quahﬁcatrons of ofﬁcers recommended by
them for certification.

(2) An affidavit or certificate attesting to adrmssron to practice
(UCMJ Art 27(b)) and expenence

§5-5. Qualified counsel at courts-martlal ’

a. In all SPCM’s and GCM’s the accused must be afforded the
opportunity to be represented by counsel qualified under Anwle
27(b). UCMI.

'b. SJAs may enter into arrangements with SJAs of local Navy or
Air Force installations for certified, qualified counsel. Copies of
such arrangements will be forwarded through MACOM SJAs to the
CDR, USALSA. Exchanges involving USATDS counsel must be
approved by the Chief, USATDS.- -

5-6. Qualified Individual civilian counsel at courts-martlal
When a civilian counsel is to represent an accused at any court-
martial, evidence may be requested that the civilian counsel is a
member in good standing of the bar (of which he or she clauns to
be a member) by— -

a.’ The military judge. o

b. The president of a court—martral srmng wrlhout a mlhtary
judge, or

c. The SJA

5-7. Indlvldual mllltary counsel

a. General. The accused has the right to be represented in his or
her defense before-a GCM or SPCM or at an mvesuganon under
Article 32, UCMJ, by— e

(1) Civilian counsel if provrded by the accused at no expense to
the Government. s *--

(2) Military counsel detailed under Amde 27 UCMJ or

- (3) Military counsel of the accused’s own selection, if reasonably
available (R.C.M. 405(d)(2); 506(b)).

b. "Reasonably available counsel” defined. All JAs cemﬁed
under Article 27(b), UCM)J, are considered reasonably available to
act as individual military counsel unless excluded by Artlcle 38b
UCMIJ, R.C.M. 506(b), or this regulation."

¢. Persons not reasonably available.

(1) R.C.M. 506(b)(1) provides in part: While so assrgned the
following persons are unavailable to serve as individual military
counsel because of the nature of their duties or positions:

{a) A general or flag officer; .

{b) A trial or appellate rmhtary Judge,

(c) A trial counsel; =

(d) An appellate defense or government counsel ) )
(e} A principal legal advisor to a command, orgamzauon. or
agency and, when such command, organization, or agency has GCM
jurisdiction, the principal assistant of such an advisor;

([) An instructor or student at a service school or academy,

. (g) A student at a college or unijversity;

(h) JAs assigned to the HQDA and DOD staff and Ofﬁce of the
General Counsel;

(i) A member of the staff of the Judge Advocate General of the

Army, Navy, or Air Force, the Chief Counsel of the Coast Guard, or
the Director, Judge Advocate Division, Headquarters, Marine Corps.
These are in addition to any persons the Secretary concerned may

determine to be not "reasonably available” to act as individual mili-

tary counsel because of the nature or responsibilities of their assign-

ments, geographrc consrderauons. éxigent’ c1rcumstances, or mrhtary'“
necessity.

(2) "Trial Counsel” as used in R.CM. 506(b)(1)(C) is defined as
a JA whose primary duty involves the law enforcement and prose--
cuting function.

(3) Pursuant to the authority set forth in Article 38 UCMJ, and
R.C.M. 506(b)(1), the following persons are also deemed not rea-
sonably available to serve as individual military counsel: o

(a) The Chief, Military Justice/Criminal Law Secnon or person
serving in an equivalent position. )

(b) JAs assigned outside the USATDS region in which the trial
or Article 32, UCMYJ, investigation will be held, unless the requested
counsel is stationed within 100 miles of the situs of the trial or
investigation. .

(c) JAs whose duty stations are in Panama Hawaii, or’ Alaska.
for a trial or Article 32, UCMI, mvestnganon held outsrde Panama '
Hawaii, or Alaska, respectively. -

(d) USATDS counsel as set fonh in paragraph 6—10(b) of this
regulation. :

(e) Other persons determmed to be unavarlable under the provi-
sions of d below. -

d. Reasonable availability determmanons ln determmmg the
availability of counsel not governed by the provisions of paragraph
5-7c, above, the responsible authority under R.C.M.-506(b)(1) may-
consider all relevant factors, mcludmg. but. not limited to, Lhe fol-
lowing: :

(1) The requested counsel s duty posmon, responsrbrlmes, and
workload.

(2) Any ethical consrderatrons that mlghl prohrbrt or lrmrt the
participation of the requested counsel.

.(3) Time and distance factors; that is, travel to and from the sntus,

‘ _the anticipated date, and length of the trial or hearing.

(4) The effect of the requested counsel’s absence on the proper

_representation of the requested counsel’s other clients.

(5) The number of counsel assigned as trial or assistant trial
counsel to the Article 32, UCMJ, investigation or trial.- -

(6) The nature and complexity of the charges and legal issues
involved in the case.

(7) The experience level, duties, and caseload of the detailed
military defense counsel.

(8) Overall impact of the requested counsel’s absence on the

abrllty of the requested counsel’s office to perform its required
mission; for example, personnel strength scheduled departures or
leaves, and unit training and mission requirements. '
.. e. Prior attorney-client relationship. Notwithstanding the provr-.
sions of ¢ and d above, if _an attorney-client relationship exists
between the accused and the requested counsel regarding matters
that relate solely to the charges in question, the requested counsel
will ordinarily be considered available to act as individual mrlrtary
counsel. . .

- f. Procedure. _

- (1) RCM. 506(b)(2) provrdes in pan "Requests for an mdrvrd-

: ual military counsel shall be made by the accused or the detailed

defense counsel through the trial counsel to the convening authority.
If the requested person is among those not reasonably available
under subsection (b)(1) of this rule or under regulations of the
Secretary concerned, the convening authority shall deny the request
and notify the accused, unless the accused asserts that there is an

 existing attorney-client relationship regarding a charge in question

or that the person requested will not, at the time of the trial or
investigation for which requested be among those so listed as not
reasonably available, the convening authority shall forward the re-
quest to the commander or head of the organization, activity or
agency to which the requested person is assigned. That authority
shall make an administrative determination’ whether the requested
person is reasonably available in accordance with the procedure

26 AR 27-10 ¢ 24 June 1996



prescribed by the Secretary concerned. This determination is a mat-

ter within the sole discretion of that authority. An adverse determi--
nation may be reviewed upon request of the accused through that’

authority to the next hrgher commander or level of supervision, but

no administrative review may be made whrch reqmres action at the

departmental ot higher level."

(2) Requests for personnel to act as individual military counsel
will be processed under R.C.M. 506(b)(2), and this regulation. They

will be sent through the trial counsel to the convening authority.”
Requests will, as a minimum, contain the following information: -

(a) Name, grade, and station of the requested counsel.

" (b) Name, grade, and station of the accused and the accused's

detailed defense counsel.
(c) UCMJ Atticle(s) vrolated and a summary of the offense(s)

(d) Date charges preferred and status of case;.for example, re-
ferred for investigation under Article 32, UCMJ, referred for trial by

GCM, bad-conduct discharge (BCD) SPCM, or regular SPCM
(e) Date and nature of pretrial restraint, if any. " :
(f) Anticipated date and length of trial or hearmg -
" (g) Existence of an attomey-client relationship between the re-
quested counsel and the accused, in this or any prior case.

(h) Specral clrcumstances or other factors relevant to determme

availability. -
3) Requests for USATDS counseI to act as mdrvrdual military

counsel will contain the same information as in (2) above and will -

be processed according to paragraph 6-10 of this regulatron
"g. Control and support of individual mtlxtary counsel, '

(1) Control and support of all USATDS counsel are govemed by

chapter 6 of this regulation.

(2) USATDS will exercise operatronal control over non-
USATDS individual military counsel when counsel are to perform
required defense duties. USATDS will provide non-USATDS indi-
vidual military counsel all support normally given to USATDS
counsel. USATDS will also render letter reports when appropriate.

(3) On appointment as individual military counsel, non-USATDS
counsel will notify the Regional .Defense Counsel for the area in
whnch the court-marual proceedmgs are to take place. .

5—8 Professlonal standards

a. The Army Rules of Professional Conduct for Lawyers (App B
AR 27-26) are apphcable to judges and lawyers mvolved in court-
martial proceedings in the Army. - .

b. To the extent that it does not conflict wrth the UCMJ the
MCM, directives, regulations, or rules governing provision of legal
services in the Army, the 1972 ABA Code of Judicial Conduct
applies to all JAs.and civilian attorneys performing judicial func-
tions, including all trial and appellate military judges and military
magistrates, -as set forth in AR 27-1,

c. Judges, counsel, and court-martial clerical support personnel
will comply with the American Bar Association Standards for Crim-
inal Justice (current edition) to-the extent they are not inconsistent
with the UCMJ, MCM, dlrecnves, regulatlons or ru]es governmg
provision of legal services in the Army.” - =~

d. ‘Personnel involved in court-martial proceedings are encout-
aged to look as well to other recogmzed sources (for example,
decisions issued by state and federal courts or ethics opinions issued
by the ABA and the states) for guidance in interpreting these stand-
ards and resolvmg 1ssues of professronal re5pons1b1hty

5~9. Rating of court members, counsel and mllltary
judges

a. Court members and counsel.’

* (1) Under Article 37(b), UCMJ, the consrderanon and evaluation
of the performance of duty as members of a court-martial is prohib-
ited in preparing effectiveness, fitness, or evaluation reports on
‘members of the Armed Forces. Article 37(b), UCMI, also prohibits
giving a less favorable rating or evaluation of ‘any member of the
Armed Forces because of the zeal with which such member, ‘as
counsel, represented any accused before a court-martial (see’Article

. 37(a), UCMJ, and R.CM. 104 regardmg prohibition of unlawful

command ‘influence).

(2) Counsel assrgned to the USATDS will be rated as provrded
by the Chief, USATDS.” '

b. Military judges. c o

(1) Article 26(c), UCM]J, provides that, unless the court-martial
was convened by the President or the Secretary concemed, neither
the convening authority nor any member of the convening authori-
ty’s staff shall prepare or review any effectiveness, fitness, or evalu-
ation report of the military judge of a GCM that relates to that’
officer’s performance as a military judge.

(2) Military judges of SPCM who are assigned to the U.S. Army
Judiciary will be rated as provided by the U.S. Army Judiciary.

(3) Military judges who are not assigned to the U.S. Army Judi-
ciary will not be rated nor their reports indorsed or reviewed as to
conduct as military judges by the convening authority or any mem-
ber of their staff. AR 623~105 provides that the performance of duty
as a military judge not assigned to the U.S. Army Judiciary will be-
evaluated by a military judgc designated by the U.S. Army Judici-

5—10. Preparatlon by court-martlal personnel

..a.. To be properly prepared for duty as president or counsel of a
SPCM or as a SCM officer, persons so detailed must read and
understand publications about their duties ((1) through (3) below).
Before the trial of the first case by a court, the SJA will ensure,
through counsel who are not involved with the prosecution, that—

(1) The President of the SPCM, and at the discretion of the SJA,
those members who may become President because of challenges or
other reasons, are familiar with Appendix 8, MCM. . .

(2) Detailed trial counsel of the- SPCM who -are not certified
under Article 27(b). UCMI, are familiar with Appendix 8, MCM.

. (3) The SCM officer is familiar with DA Pam 27-7.

b.. DA Pam 27-15 should be used by the SPCM president durmg

" trial, both in open and closed sessions, when a military judge is not

detailed to the court. DA Pam 27-7 should be used by the SCM
officer during trial (see also App 9, MCM). In SPCM without a
military judge, the procedural guide in Appendix 8, MCM, should
be used by the SPCM president both in open and closed session.
DA Pam 27-7 should be used by the SCM officer during trial (see
also App 9, MCM).

c¢. The general instructional or informational courses in military
justice excluded from the general prohibitions contained in Article
37(a), UCMIJ and R.C.M. 104, are those authorized in chapter 19 of
this regulation. No other instruction related to the exercise of UCMJ
requirements is authorized. However, this does not restrict the pro-
cedural preparation of court-martial personnel as outlined in this
paragraph. Court members detailed to a functioning court may never
be oriented or instructed on their immediate responsibilities in court-
martial proceedings except by— - ‘
-+(1) The military judge, or . '

. (2) The president of a SPCM without a mrhtary judge in open
court.

5-11. Reporters
a. Detail. Reporters will not be detarled to SCMs. Reporters will
not be detailed for a SPCM unless the SPCM is to be authorized to
adjudge a bad-conduct discharge. :
.b. Clerical assistance. A convening authority wrll when neces-
sary, furnish clerical personnel to assist SCMs and SPCMs to main-
tain and prepare a record of the proceedmgs ;

5-12. Authorizatlon for payment of transportation
expenses and allowances to civlllan witnesses appearing
before Article 32, UCMJ, Investigations

a. A’ civilian witness, determmed to be reasonably available
under R.C.M. 405(g) and requested to testify before an Article 32,
UCMYJ, investigation, ‘is authorized transportatlon expenses and al—
lowances under AR 37-106.

b. Civilian witnesses will not be requested to appear before an
Article 32, UCMYJ, investigation until payment of the transportation
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expenses and allowances has been approved by the GCMCA. The
authority to approve, but not disapprove, the payment of transporta-
‘tion expenses and allowances may be delegated to the investigating

officer or the GCMCA'’s SJA. An approved request to appear will .

inform the witness of the pertinent entitlements. .

Section il
Pretrlal

5-13. Pretrial conﬂnement

a. General. An accused pending charges should ordmanly con-

tinue the performance of normal duties within the accused’s organi-
zation while awaiting trial. In any case of pretrial confinement, the
SJA concerned, or that officer’s designee, will be notified prior to
the accused’s entry into confinement or as soon as practicable after-
wards.

b. Appomtment of counsel. The SJA concerned will request from
lhe senior defense counsel of the supporting USATDS field office,
an appointed counsel to consult with an accused placed in pretrial
confinement. If USATDS counsel is not available to consult with

the accused prior to or within 72 hours from the time the accused -

enters pretrial confinement, the SJA will appoint other legally quali-
fied counsel. In such cases, that counsel will ensure that the accused
understands that he or she will not ordinarily represent the accused
at any later proceeding or court-martial. Consultation between the
accused and counsel preferably will be accomplished before the
accused’s entry into confinement. If the accused does not consult
with counsel prior to confinement, every effort will be made to
ensure that the accused consults with counsel w1thm 72 hours of
entry into pretrial confinement.’

c. Entry into pretrial confinement. An accused who is to. be
confined will be placed under guard and taken to the confinement
facility. The authority ordering confinement will, whenever possible,
ensure that a properly completed confinement order accompanies
the accused. Prior to review of confinement by a military magistrate,
the commander of the person confined will provide a written state-
ment under paragraph 9-5b(2) of this regulation to the rmhtary
magistrate. (See R.C.M. 305(h)(2)(C).)

¢. Review by military magrs!rate See chapter 9 of thls regulation
for requirements concerning review of pretrial confmement by mili-
tary magistrates.

5-14. Preparatlon of charge sheet -

R.CM., 307 and DD Form 458 (Charge Sheet) provnde instructions
in the preparatlon of charges and specifications. (DD Form 458 is
approved for electronic generation; see app A of this regulation for
specific instructions.) Available data as to service, social security
account number, and similar items required to complete the first
page of the charge sheet will be included. An original and four
copies of the charge sheet will be forwarded (para 5-15). and all
copies will be signed. If several accused are charged on one charge
sheet with the commission of a joint offense (R.C.M. 307(c)(5)), the
complete personal data for each accused will appear on the first
page of the charge sheet or on an attached copy. An extra signed
copy of the charge sheet wrll be prepared for each addrtronal ac-
cused.

5-15. Forwardlng of charges

a. When trial by a SPCM or GCM is appropriate and the officer
exercising SCM jurisdiction is not empowered to convene such a
court (R.C.M. 504(b)), the officer exercising SCM jurisdiction will
personally decide whether to forward the charges and allied papers.
(See R.C.M. 401 through 403.)

b. Charges and allied papers ordinarily will be forwarded through
the chain-of-command to the officer exercising the appropriate kind
of court-martial jurisdiction. The charges will be forwarded by en-
dorsement or memorandum of transmittal signed by the SCM au-
thority or authenticated with that officer’s command line
recommending dlsposmon of the charges (See RCM 401(c)(2),
Discussion.) - . :

c. Before referral, all requests for pretrial delay, together with
supporting reasons, will be submitted to the convening authority
before whom the charge(s) is/are pending for resolution. Pretrial
delay should not be granted ex parte, and when practicable, the
decision granting delay together with supporting reasons and the:
dates covering the delay should be reduced to writing. Before refer-
ral, the convening authority who has the charges may delegate the
authority to grant delays to an Article 32 investigating officer. This
delegation should be made in writing. After referral, all requests for
pretrial delay will be submitted to the military judge for resolution.

e g ‘

5-16. Referral of charges )

a. The convening authority will personally determine whether to
refer the charges for trial and the kind of court to which the charges
will be referred. This: function may not be delegated. The endorse-
ment or other directive referring the charges to a court-martial for
trial will be signed by the convening authority or will be authenti-
cated with the convening authority’s command line. A warrant or
noncommissioned officer may not act in a capacity as an adjutant or
assistant adjutant to authenticate a command line (see AR 614-100).
He or she must have prior signature authority under AR 25-50. Use
of the command line verifies that the commander has personally‘
acted (RC.M. 601(e))

b. The convening authomy or the convemng authority’s desngnee

will notify HQDA (DAJA-CL) of the following information on

referral of a case capital (this information is exempt under AR °
335-15 from management information control):
(1) Name, grade, SSN date of bmh race, and unit of the ac-

- cused.

(2) The offenses with whlch lhe accused is charged

(3) The names, sex, ages. and military or cmhan status of the
victims.

(4) The date of referral. -

(5) Whether' the accused rs in pretnal conﬁnement and the date
confinement began. '

(6) The names of the mrhtary Judge mal counsel and defense
counsel m the. case.

5—17 Aecused’s copy ot charge sheet

a. Summary courts-martial. At the openmg session of the lnal
before arraignment, the SCM officer will give the accused a copy of
the charge sheet, as received and corrected by the officer.

b. General and special courts-martial. Inmediately on receipt of
charges referred for trial, the trial counsel of a GCM or SPCM
will—

(1) Serve (or cause to be served) on the accused a copy of the
charge sheet, as received and corrected by the counsel.

(2) Inform the defense counsel that this copy has been served
(R.C.M. 602, Discussion). .

5-18. Preliminary procedures )

a. Docketing and calendar management.

(1) Immediately on referral of charges for trial, the ma] counsel
will—

(a) Serve or cause the charges to be served on the accused..

(b) Fumish a copy of the charges and specifications to the de-
fense counsel and trial judge detailed to the court-martial.

.(2) If the accused has been or is under premal restraint, the trial
counse! will inform the trial judge of its nature and duration. When
the trial judge receives the charges and specifications, the trial judge
will set the case for trial at an early date. The date should be within
20 days of the service of charges on the accused for a GCM and
within 10 days for a SPCM.

(3) Docketing procedures may include—

{a) Requesting mutually recommended dates from counsel wrthm
time limits set by the judge..

(b) Conferences under R.C.M. 802

(c) Article 39(a), UCMIJ, sessions. ' .

- (4) The procedure used must ensure an early and orderly drsposr-
tion of charges, so that—,

(a). The right of the accused to a speedy trial is assured
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{b) The right of the Government to prompt resolution of charges
in the interest of good order and discipline is assured. .

(5) As part of the docketmg procedure, counsel’ should report to
the judge— - - -

(a) Anticipated pleas.

(b) Estimated duration of proceedmgs

(c) Whether the trial will be by judge alone.

(6) Once the military judge has set a date for trial, a party
- moving for continuance must present full justification as provided
by law. If final disposition occurs by other means, such as adminis-
trative separation, counsel will advise the trial judge immediately.

(7) In computing the time periods above, the day that charges are
served on the accused will be excluded. The last day of the period
will be included unless it falls on Saturday, Sunday, or a legal
holiday.

b. Article 39(a) UCMJ, sessions.

(1) Article 39(a), UCM]J, sessions will be called on order of the
military judge; however, either the trial counsel or defense counsel
may make application to the military judge to have such a session
called. In requesting an Article 39(a), UCMIJ, session, counsel
should give opposing counsel adequate opportunity to prepare.
Before the day of the session, counsel will serve on the opposing
counsel, and provide the trial judge, written notice of all motions
and other matters for disposition. The notice will inform opposing
counsel and the judge whether submission will be on brief only, by
oral argument, or both and whether evidence will be presented. The
notice will include—- .

(a) A statement of the substance of the matter.

(b) The points and authorities on which counsel will rely.

(2) Counsel are encouraged to submit briefs to the military judge
and opposing counsel before Article 39(a), UCMYJ, sessions, outlin-
ing and citing authority for their position. Counsel will be prepared
to dispose of all motions (other than those based on evidence on the
merits) and all other interlocutory issues at the Article 39(a), UCM]J,
session. This will be the first session held in a case other than for
docketing. The foregoing does not preclude matters from being
raised and disposed of at the Article 39(a), UCM]J, sesston other
than those contained in the counsel’s notice form. - :

(3) Motion sessions will be scheduled and conducted so that

interlocutory matters will be promptly decided and dilatory or piece-
meal presentattons will be precluded. (See R.C.M. 905 through 907,
as to waiver of tssues by farlure to present ttmely motions for
relief.)
" ¢ Excusal of members Pnor to assembly of a court- mamal
detailed members may be excused by the convening authority. The
convening authority may delegate the preassembly excusal authority
to a deputy or assistant commander, the chief of staff, or the SJA.
After assembly -of the members, members may be excused for good
cause only by the detailed rmhtary judge or the convening authonty
(see R.CM. 505). -

5-19. Preparatlon of DD Form 493 (Extract ot Mllltary
Records of Previous Convletlons)
(Rescmded)

5-20. WItness attendance e

* a. Subpoenas. A subpoena must be sent certified first class mail,
return receipt requested, and restricted delivery :may be used. for
formal service of subpoenas (R.C.M. 703(e)}(2)(D) and Discussion).

" b. Warrants of attachment. When it is necessary to issue a war-
rant of attachment, the military judge or the convening authority, if
there is no military judge, will use DD Form 454 (Warrant of
Attachment), (Approved for electronic generation; see app A of this
regulation for specific instructions.) A warrant of attachment may be
executed by a United States Marshal or such other person who is
not less than 18 years of age as the authority issuing the warrant

may direct. When practicable, execution should be effected through -

a civilian officer of the Umted States (RCM 703(e)(2)(g) and
Discussion).
¢. Arrangements for travel overseas. See paragraph 18-21 of thts

regulation for arrangements for travel of civilian- witnesses to
proceedings overseas.

d. Expert witness payment. Wxthm the United States payments to
expert witnesses will be pursuant to the DOJ Expert Witness Rate
Schedule. For trial outside the Umted States, the schedulc should be
considered as a guide.

Section IV -
Trial

5-21. Procedure for summary courts-martlal . :

a. DA Pam 27-7 and Appendix 9, MCM, will serve as guides for
SCM procedure (see also DA Pam 27-9), but nothing contained
therein will give an accused any greater protection than that required
by military due process. (For disposition of personal effects by
summary courts-martial, see AR 638-1.) :

b. Except when military exigencies requtre otherwrse the ScM
officer will grant the accused an opportunity to consult with quah—
fied defense counsel before the trial date for advice concermng—-—

(1) The accused’s rights and options.

- (2) The consequences of waivers of these nghts in voluntanly
consenting to trial by SCM. .

¢. Whenever the SCM officer denies the accused an opportumty
to consult with counsel before trial, the circumstances will be fully
documented by the SCM officer in a certificate attached to the
record of trial. Failure to provide the accused with the opportunity.
to consult with counsel may make the record of the SCM inadmissi-
ble at a subsequent court-martial. -~ -

d. DA Form 5111-R (Summary Court-Mamal Rrghts Notrﬁca-
tion/Waiver Statement) will be completed and attached to each copy
of the charge sheet. DA Form 5111-R can be locally reproduced on
8 1/2- by 11~inch paper. A copy for reproductton is located at the
back of this regulation.

e. Counsel will not represent the government at SCM w1thout
prior approval from DAJA-CL. :

5-22, Arralgnment and pleas . ' '
When an Article 39(a), UCMJ, session is conducted by the mlhtary
judge before assembly, the arraignment may be held and the plea of
the accused may be -accepted at that time by the military judge. In
addition, the military judge may enter at that time fmdmgs of gtulty
on an accepted plea of guilty. .

5-23. Disclosure of Pretrlal Restraint
If the accused has been subjected to pretnal restramt the trial
counsel will—

a. Disclose on the record that the accused has been subjected to
pretrial restraint.

b. If necessary, present evrdence explammg the nature of the
restramt

‘c. If the defense objects to the Govemment s characterization of
the nature of the restraint, request the military judge to conduct an
inquiry to determine the relevant facts and rule whether the restramt
was tantamount to conﬁnement

5-24. Entry of findings of gullty pursuant to a plea

a. In a trial by a court-martial with members, a finding of guilty
of the charge and specification may be entered immediately without
vote (after a plea of guilty has been accepted by the military judge
or president of a SPCM without a military judge). No such entry
should be made as to any plea of guilty to a lesser included offense.

b.  Authority to enter into conditional pleas of guilty under
R.C.M. 910 may be exercised only by GCM convening authorities.

c. The military judge or president of a SPCM without a military
judge will put the finding of guilty in proper form following the
forms indicated in Appendtx 10 MCM, and the instructions con-
tamed in RCM 918.

5-25. Speclal courts-martlal Involvlng bad-conduct-
discharges (BCD) :
a. A BCD may not be adjudged by a SPCM unless—
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. (1) A military judge was detailed to the trial, except in the case
where a military judge could not be detailed because of physical
conditions or military exigencies. '

(2) Counsel qualified under Arucle 27(b) UCM]J, was detarled to
represent the accused. .

(3) A verbatim record of the proceedings and testrmony was
made (R.C.M. 1103(c)(1)).

b. A GCMCA may authorize an assigned or attached SPCM
convening authority to convene a SPCM empowered to adjudge a
BCD if the command of the SPCM convening authority is substan-
tially located within an area in which hostile fire or imminent
danger pay is authorized. If practicable, the authorization should be
coordinated with Criminal Law Division, The Judge Advocate Gen-
eral, 2200 Army Pentagon, Washington, DC 20310-2200. Such au-
thorization may” be for a specified or indefinite period. Such
authorization will be written, and the authorization will be included
in the record of each BCD SPCM convened under this provision.
Termination of hostile fire or imminent danger pay status will termi-
nate authority to convene an SPCM empowered to adjudge a BCD
under this provision. However, once convened under this provision,
no court will lose the power to impose a BCD, nor will any SPCM
convening authority lose the power to approve any sentence includ-
ing a BCD because of the termination of authority under this provi-
sion occasioned by the loss of hostile fire pay authorization.-The
statutory authority that permits imposing a BCD when a military
judge could rot be detailed because of "physical conditions or mili-
tary. exigencies" will not be used in this circumstance. All courts
convened under this provision shall be processed in accordance with
the provisions of paragraph 5-42a after the designated BCD SPCM
convening authority has taken initial action. ‘

"¢ A reporter will not be detailed to a SPCM to take a verbatrm
record unless the SPCM is convened by— :

(1) An GCMCA, or

(2) A SPCM convening authority granted the authonty descnbed
in subparagraph 5-25b above.

d. There is no requirement for a written pretrial advice before
referring a case to a SPCM in which a BCD may be ad]udged

5-26. Personal data and character of prlor servlce of the
accused :

" a. For purposes of R.C.M._ 1001(b)(2) and (d), trial counsel may,
at the trial counsel’s discretion, present to the military judge (for use
by the court-martial members or military judge sitting alone) copies
of any personnel records that reflect the past conduct and perform-
ance of the accused, made or maintained according to departmental
regulations. Examples of personnel records that may be presented
include—

(1) DA Form 2 (Persormel Qualification Record—Part 1), DA
Form 2A (Personnel Qualification Record—Part I—Enlisted Peace-
time), and DA Form 2-1 (Personnel Qualification Record—Part II).

_(2) Promotion, assignment, and qualification orders, if material.

(3) Award orders and other citations and commendations.

(4) Except for summarized records of proce¢dings under Article
15 (DA Form 2627-1), records of punishment under Article 15,
from any file in which the record is properly maintained by regula-
tion.

(5) Written repnmands or admonmons requrred by regulatron to
be maintained in the. MPRJ or OMPF of the accused.

(6) Reductions for inefficiency or misconduct.

(7) Bars to reenlistment.

(8) Evidence of cmlran convictions entered in ofﬁcral mllrtary
files. -

(9 Ofﬁcer and enlxsted evaluation repons .

(10) DA Form 3180—R (Personnel Screening and Evaluatlon Re-
cord).- -

b. These records may include personnel records contained in the
OMPF or located elsewhere, unless prohibited by law or other
regulation. Such records may not, however, include DA Form
2627-1 (Summarrzed Record of Proceedmgs under Article 15,
UCM). :

c. Ongmal records may be presented in stead of copies with
permission to substitute copies in the record. (See MRE 901 for
authentication of original copies.)

d. Documents in the OMPF may be obtamed for court-martial
purposes under chapter 2, AR 600-8-104. Urgent requests may be
telephonically -submitted and followed up by a message to CDR
USAEREC//PCRE-RF-I//FT BEN HARRISON IN.

Sectlion V - k
Post-trial v T~

5-27. Report of result of trial

a. Under R.C.M. 1101(a) or 1304(b)(2)(F)(v), the trial counsel or
SCM will prepare a report of the result of trial at the end of the
court-martial proceedings. It will be prepared on DA Form 4430-R
(Report of Result of Trial). DA Form 4430-R will be locally repro-
duced on 8 1/2- by 1l-inch paper. A copy for reproduction is
located at the back of this regulation. Post-trial prisoners who are
transferred to the U.S. Disciplinary Barracks or other military cor-
rections system facilities must carry a copy of the DA Form
4430-R. DA Form 4430-R will include all credits against confine-
ment adjudged whether "automatic” credit for pretrial confinement
under U.S. v. ‘Allen, 17 M.J. 126 (CMA 1984), or judge-ordered
additional administrative credit under R.C.M. 304, R.C.M. 305, US.
v. Suzuki, 14 M.J. 491 (CMA 1983), or for any other reason speci-
fied by the judge, in accordance with the blocks -on the form num-
bered 7-9. It will also include the names and social security
numbers of any co-accused. The completed DA Form 4430-R will
be typewritten, if practicable, or legibly handwritten.

b. When a sentence of death is adjudged, the SJA will immedi-
ately notify HQDA (DAJA-CL) of the following (this information is
exempt under AR 335-15 from management information control)

(1) Name, grade, SSN, and unit of the accused. ‘

(2) Date sentence was adjudged. i

" (3) Offense(s) for which the sentence was adjudged

¢. The GCM authority will ensure that the Clerk of Court (JALS-
CC) is expeditiously furnished copies of all transfer orders and
excess leave orders or a copy of DA Form 31 (Request and Author-
ity for Leave) when an accused has been transferred from h1s or her
jurisdiction or placed on excess leave.

5-28. Convenlng authority actlon

a. When taking action ordering the execution of any sentence to
confinement, the convening authority will not designate the place of
confinement. The place of confinement will be determined under
AR 190-47. The convening authority will show in his or her initial
action all credits against a sentence to confinement, either as ad-
judged or as approved, regardless of the source of the credit ("auto-
matic" credit for pretrial confinement under U.S. v. Allen, 17 M.J.
126 (CMA 1984), or judge-ordered additional administrative credit
under U.S. v. Suzuki, 14 M.J. 491 (CMA 1983)), R.CM. 304,
R.CM. 305, or for any other reason specified by the judge.

b. See AR 190-47, paragraph 6-19, concerning approval of for-
feitures of two-thirds pay per month for more than nine months.

¢. Within 24 hours of convening authority action, in cases in
which the accused is in confinement or the convening authority
approves confinement, the SJA serving the convening authority will
notify the confinement facility in which the accused is or will be
confined, and the finance and accounting office (FAO) providing
finance service to that confinement facility, of the action taken. The
SJA may use any form of communication that meets the 24-hour
requirement, including electronic message, telefax, and the JUMPS
Tele-Processing System (JTELS). If JTELS is used, the SJA will
coordinate with FAO for use of JTELS, providing that the 24-hour
requirement can be met. As a minimum, notification will include—

(1) The name, rank Social Security number, and unit of the
accused. , .
- (2) The date sentence as ad_)udged

(3) The exact sentence adjudged by the court.. .

(4) The convening authority’s action, to include the headrng,
date, and name of the officer taking action.
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d. Message addresses are in DA Pam 25-11 (in United States
Military Communications-Electronics Board PUB-6, Joint Depart-
ment of Defense Plain Language Address Directory (Message Ad-
dress Directory). The JTELS address for the Commandant USDB is
Commandant USDB, Site ID 6340.

“e. Copies of orders promulgating convening authority action will
be forwarded under paragraph 12-3 of this regulation.

5-29. Transfer of convening authorlty action

If it is impracticable for the convening authority to take action, that
person will cause the record of trial to be forwarded to an officer
exercising GCM jurisdiction over the command. The memorandum
or message which causes the record to be so forwarded will contain
a statement of the reasons why the convening authority who referred
the charges could not act on the record, and any other matters
deemed appropriate by the forwarding officer. A copy of the memo-
randum or message will be included in the record of trial.

5-30. Rehearing In cases In which the accused Is absent
without leave
The following procedures will be followed in pendmg rehearmg
cases- when the accused is absent without leave:

.a. Action by convening authority. The convening authority havmg
jurisdiction over the appellant will make the final decision on the

practicability of holding a rehearing. If the convening authority -

decides to defer the final decision, the convening authority will
cause a notation to be placed in the accused’s MPRJ. The notation
will state that the accused is in an absent without leave status and
that a decision regarding rehearing on other charges is pending at a
certain jurisdiction. In such cases, the SJA will return the original
and all copies of the record for safekeeping to Clerk of Court,
JALS-CC, Nassif Building, Falls Church, VA 22041-5013.

. b. Action by the Clerk of Court, The Clerk of Court will establish
procedures for.determining the status of the accused and reviewing
cases returned pursuant to a, above. When the review indicates that
the practicability of conducting the rehearing should be reconsid-
ered, the record together with any pertinent information acquired
will be transmitted to the appropriate convening authority. for deter-
mination.

5§-31. Suspension of sentence

a. Authority to suspend the execution of a sentence is set forth in
R.C.M. 1108(b). No sentence may be suspended beyond a reasona-
ble period (R.C.M. 1108(d)). A reasonable period of suspension
shall be calculated from the date of the order announcmg the sus-
pensron and shall not extend beyond—-

“(1) Three months for an SCM. .~ - ’

"(2) Nine months for an SPCM in which no BCD was adjudged

(3) One year for an SPCM in which a BCD was adjudged.

(4) Two years or the period of any unexecuted portion of con-
finement (that portion of approved confinement unserved as of the
date of action), whichever is longer, for a GCM.

b. These limits do not include any time in which a suspension
penod 1s legmmately mtcrrupted under RCM 1109(b)(4)

5-32. Vacation of suspended sentences

‘a. Sentences adjudged by GCM or by SPCM 1ncludmg a bad-

conduct discharge.

(1) See R.C.M. 1109(d). DD Form 455 (Report of Proceedmgs to
Vacate Suspension of a Court-Martial or of Special Court-Martial
Sentence, including a Bad-Conduct Discharge) (see App 18, MCM)
with appropriate modifications, may be used as a guide for the
hearing and for recording the evidence relied on and the reason(s)
for vacating the suspension. (DD Form 455 is approved for elec-
tronic generation; see app A, sec IV. of this regulation, for specific
instructions.) The original and two copies of any proceedings vacat-
ing a suspension will be sent to the office of the Clerk of Court
(JALS-CC), Nassif Building, Falls Church, VA 22041-5013.

(2) In a case of a suspended dismissal, the officer exercising
GCM jurisdiction over the accused, following a vacation hearing

under R.C.M. 1109(d), will forward the record of the hearing and all
recommendations, and a proposed action to vacate the suspension, if
the GCM authority recommends vacation, to the Clerk of Court
(JALS-CC), Nassif Building, Falls Church, VA 22041-5013.

b. Sentences adjudged by SPCM not including a bad-conduct
dlscharge or by SCM. (See R.C.M. 1109(e).)

5-33. Disposltion of SJA recommendations and JA
reviews of records of GCM and of SPCM In which a bad-
conduct discharge has been approved

The original recommendation of the SJA or legal officer and the
original of any subsequent review by a JA or legal officer will be
attached to the record of trial. In addition, one copy will be attached
to each copy of the record of trial. One additional copy of the
recommendation or review will be sent without delay to the com-
mander of the confinement facility to which the accused is being or
has been transferred. (See AR 19047, chap 4.)

§5-34. Stay of execution of death sentence

a. A convening authorxty shall stay the execution of a death
sentence as set out in R.C.M. 1113(c)(3). :

b. The transcript of the hearing conducted pursuant to R.C.M.
1113(c)(3) shall be verbatim and shall accompany the ﬁndmgs of
fact. - ;

5—35 Clemency under Article 74

a. The Secretary of the Army (SA), or the Secretary’s desrgnee.
is empowered by Article 74a, UCMJ, to remit or suspend any part
or amount of a court-martial sentence, other than a sentence ap-
proved by the President; and by Article 74b UCM]J, for good cause,
to substitute an administrative form of discharge for a discharge or
dismissal executed in accordance with the .sentence of a court-
martial.

b. The SA’s functrons, powers and duties concerning rmlltary,
justice matters, which include Article 74 clemency powers, have
been assigned to the. Assistant Secretary of the Army (Manpower
and Reserve Affairs), (See 10 U.S.C. §3013(f).)

_.¢. Prior to completion of appellate review, TIAG, as desrgnee of
the SA, may mitigate, remit, or suspend, in whole or in part, any
unexecuted portion of a court-martial sentence, other than sentences
extending to death or dismissal or affecting a general officer. The
unexecuted portion of a court-martial sentence includes discharges
or dismissals not yet ordered into execution; unserved confinement,
hard labor without confinement, or restriction; and uncollected fines
and forfeitures. Appellate review is complete upon promulgation of
an order directing execution of the sentence in its entirety.

d. Petitions to the SA for clemency under Article 74, UCM]J,
should be addressed to Criminal Law Division, The Judge Advocate
General, 2200 Army Pentagon, Washington, DC 20310-2200, and
must be submitted by the convicted soldier or an attorney or recog-
nized veterans organization acting on the soldier’s behalf. If the
soldier is in confinement, the petition shall be forwarded through the
confinement facility, The confinement facility shall forward the peti-
tion along with copies of relevant records reflecting on the soldier’s
record in confinement. Petmoners not in confinement shall forward
the petition directly.

e. For guldance on the power of the Army Clemency and Parole
Board to review cases for clemency and parole, see AR 151-30, in
particular paragraph 3-1b(10), and 10 U.S.C. §952—3

5-36. Petition for new trial under- Article 73

a. RC.M. 1210 and Article 73, UCMJ, prescribe procedures for
petitioning TJAG for a new trial on the grounds of newly discov-
ered evidence or fraud on the court.

b. When direct review of petitioner’s case is before either the
U.S. Army Court of Criminal Appeals (USACCA) or the U.S. Court
of Appeals for the Armed Forces (USCAAF), the petition for new
trial shall be filed with the Clerk of Court (JALS-CC), Nassif
Building, Falls Church, VA 22041-5013. For all other cases, the
petition shall be filed with the Chief, Examination and New Trials
Division (JALS-ED), Nassif Building, Falls Church, VA
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22041-5013. In either event, the petition must be filed within 2
years following the date of the convening authority’s action on the
record of trial. .

Section VI
Records of Trlal

5-37. Preparation

a. Records of trial will be prepared as prescribed in R.C.M. 1103
and R.C.M. 1305. Also, see paragraph 13—6 of this regulation for
identification of companion cases on the covers of original records
of trial. In all cases in which the convening authority approves
confinement for 12 months or more, whether or not all or part of the
confinement is suspended, an additional copy of the record of trial
will be prepared for the Army Clemency and Parole Board for
clemency review purposes and distributed under paragraph 5-42 of
this regulation. The cover of this additional copy will be marked
prominently with the phrase "Clemency Copy," and upon receipt
thereof the appropriate confinement facility (USDB or Army RCF)
shall cause a summary of the record of trial to be made and sent to
the Amy Clemency and Pardon Board.

b. Preparation of DD Form 490 (Record of Trial) and DD Form
491 (Summarized Record of Trial) (Chronology Sheets). (DA Forms
490 and 491 are approved for electronic generation; see app A, sec
IV for specific instructions.) The computation of elapsed days on
the chronology sheets must be uniformly calculated. The "cumula-
tive elapsed days" column in item No. 7 will reflect only those
delays listed in block No. 6. That portion of block No. 6 entitled,
"delay at request of defense,” should be interpreted to mean only
those delays that would be defense delays on speedy trial motions or
those approved by the convening authority or the military judge in
writing or on the record (See, United States v. Carlisle, 25 M.J. 426
(CMA 1988)). Specific explanations of all delays listed in block No.
6 should be provided in the remarks section of the chronology sheet.
For post-trial processing the only delays that may be deducted are
extensions of time granted pursuant to R.C.M.s 1105(c)(1).
1106(f)(5), and 1110(f)(1) or periods where action by the convening
authority is expressly deferred pending the accused’s testimony in
another case, cooperation with an investigation, restitution of the
victim, or similar contingency. Delays for the latter reasons should
be documented by a granted defense request or explanatory memo-
randum in the accompanying papers. The number of days extension
must be reflected by a negative number inserted immediately before
the final total in the "cumulative elapsed days" column for delays
pursuant to R.C.M. 1105 and R.C.M. 1106, and immediately after
the final total in the "cumulative elapsed days" column for delays
pursuant to R.C.M. 1110. This should be accompanied by an entry
in the remarks section. For example: Defense delay, R.C.M.
1105(c): 6 days (31 Mar-5 Apr 89). Other post-trial delays, such as
the time required for authentication of the record or time consumed
in sending a record or recommendation to a distant defense counsel,
may be noted in the remarks section, 1f desired, but no deduction
will be made.

¢. The SJA will include in the remarks section of the Chronology
Sheet of DD Forms 490 and 491 a statement showing the confine-
ment facility, PCF, or other command to which the accused has
been transferred, or whether the accused remains assigned to the
unit indicated in the initial promulgating order. (See para 13-11b for
other requirements.)

d. In GCM and SPCM cases in which a summarized record of
trial is authorized (see R.C.M. 1103(b)(2)), DD Form 491 (Summa-
rized Record of Trial) will be used to prepare the summarized
report. (See App 13, MCM.) If a reporter was detailed and actually
served in that capacity throughout the trial, the convening or higher
authority may direct that the proceedings be reported verbatim as
prescribed by R.C.M. 1103(b)(2)(B) and 1103(c)(1) and as indicated
in Appendix 14, MCM. .

e. If the proceedmgs have resulted in an acqumal of all charges
and specifications or in termination before findings, the record of
trial will be prepared under R.C.M. 1103(e). In addition, the record

will include a summary of the trial proceedings up to the disposition
of the case and all documentary exhibits and allied papers. DD
Form 491 may be modified and used as a binder for the record of
trial.

f In SCM cases, preparatmn of DD Form 2329 (Record of Trial
by Summary Court-Martial) (approved for electronic generation; see
app A for specific instructions) (see App 15, MCM) will include,
additionally the following:

(1) In the left hand column of item 8, insert each article of the
UCMI alleged to have been violated and include a summary of each
specification in the format outlined in Appendix 17, MCM: .

(2) In the lower right hand corner of item 8 or the upper right
hand corner of item 13, and only after the written review required
by R.C.M. 1112 has been completed and has determined the record
of trial to be legally sufficient, enter the following phrase in block
form: "This record of trial has been reviewed under Article 64(a),
UCM]J, and R.CM. 1112 and is legally sufficient.”

(3) In those cases where review is completed under R.C.M. 1112
(f) or R.C.M. 1201(b)(2), item 8 or item 13, as noted in (2) above,
will be annotated with the result of the completed review.

(4) The original charge sheet (DD Form 458) and all allied
papers, documentary evidence, and descriptions or photographs of

" physical evidence will be ‘attached to the original record of trial.

After initial action, this file will be forwarded for JA review under
paragraph 5-42b of this regulation before disposition under para-
graph 5-43a of this regulauon

5-38. Readabliity of records of trial ' '
The ongmal and all copies of records of trial forwarded for appel-
late review, including examination under Article 69, UCMJ ‘must
meet the standards set forth below:

a. All copies must appear double-spaced on one side of 8 1/2- by
11-inch letter-size white paper of sufficient weight (for example,
20-1b.) that the print on each succeeding pagc does not show
through the page above. ‘

b. The type font must be pica, such as Courier 10 or a similar
typeface with no more than ten characters per inch, and it must
clearly distinguish each character from all others, such as T from
"1 Ll

¢. The method used (typewriter, 1mpact printer, laser printer)
must produce a clear, solid, black imprint.

d. The top margin of each page must be sufficient (for example
2. inches) so that no line of text is obscured by the document
fasteners used to attach the pages.

e. All accompanying papers, to include stnpulatxons motions,
briefs,, appellate exhibits and copies, should, to the maximum extent
practicable, be prepared in accordance with the standards noted
above

5-39. Retentlon of trlal notes or recordings

a. For cases in which a summarized record of trial is authorized,
the notes or recordmgs of the original proceedings will be retamed
until the record is authenticated. '

b. For cases in which a verbatim transcript is required, the verba-
tim notes or recordings of the original proceedings will be retained
until completion of final action or appellate review whlchever is
later.

c. The verbatim notes or recordings may be kept by the trial
counsel, - an assistant, court reporter, or a clerk or stenographer
acting under the trial counsel’s direction. .

5-40. Authentlcatlon of records of trlal .

a. Records of trial will be authenticated under R.C. M llO4(a)

b. The record of trial of an SPCM in which no BCD was ad-
judged will be authenticated in the same manner as that of a GCM
or SPCM in which a BCD has been adjudged.

¢. Records of trial should not be authenticated until all known
administrative corrections have been made, .
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5-41. Service of record of trial on the accused '
Records of trial will be %erved under R.C.M. 1104(b) and R.CM.
1305(e).

5-42. Forwarding of records of trlal after initlal action
a. In GCM cases (including proceedings ending in acquittal or
termination (see R.C.M. 1103(e)), and in SPCM cases in which a
BCD has been approved, where the accused has not waived appel-
late review under R.C.M. 1110, the record of trial will be forwarded
" to the Clerk of Court, (JALS-CC), Nassif Building, Falls Church,
VA 22041-5013. (See para 13-6 for identification of companion
cases.) In cases in which an additional record of trial is prepared for
the Army Clemency and Parole Board under paragraph 5-37, that
record will be forwarded to the U.S. Disciplinary Barracks, (Com-
mandant, U.S. Disciplinary Barracks, ATTN: ATZL-DB-CL, Fort
Leavenworth, KS 66027), or the appropriate Army RCF where the
accused is confined. If the accused is not confined or is confined in
any facility other than on the USDB or an Army RCF, the record
will be sent directly to the Army Clemency and Parole Board, 1941
Jefferson Davis nghway. Second Floor, Arlington, VA
22202-4508.
b. In cases under RC.M. 1112(a) (mcludmg those in whnch the
accused withdraws appellate review), the record of trial will be
- forwarded to a JA for review. Review under R,C.M. 1112 may be
done ecither by a JA in the Office of the SJA of the convening
command or by a JA otherwise under the technical supervision of
the SJA. Following JA review, those records of trial which are
required to be forwarded under R.C.M. 1112(g) (1) or (2) will be
transmitted to the Clerk of Court, (JALS-CC), Nassif Building, Falls
Church, 'VA 22041-5013. Records of trial not required to be for-

" warded under R.C.M. 1]12(g)(1) or (2) will be ﬂled under para-
graph 5-43 below.

5-43. Disposition of records of trial

a. On completion of review and any required supplemental ac-
tion, records of trial for SCMs, and SPCMs that do not involve
approved BCDs, will be filed under AR 25-400-2 (ﬁle numbers
27-10a and 27-10c respectively). :

b. On completion of any required review and supplememal ac-
tion, original records of trial of GCMs, SPCMs with approved
BCDs, suspended or unsuspended, and SPCMs bearing a U.S. Army
Judiciary docket number, will be sent for filing to the Office of the
: Cletk of Court, (JALS-CC), Nassif Building, Falls Church, VA
22041-5013. The distribution of the record of trial in SCM proceed-
ings is discussed in subparagraph 12-7¢ of this regulation.

5-44. Malling records of trial

Certified first class mail with return receipt requested or delivery by
commercial means with return receipt requested should be used to
transmit records of trial for any official purpose.

| Chapter 6 -
United States Army Trial Defense Service .

' 6-1. General ‘ '

This chapter governs the operations of the USATDS. It sets forth

. information, policies, and procedures applicable to the provision of
- defense counsel services throughout the Army.

6—-2. Misslon

The mission of USATDS is to provide specified defense counsel
services for Army personnel, whenever required by law or regula-
_ tion and authorized by TJIAG or TJAG's designee. USATDS will
also develop programs and policies to promote the effective and
efficient use’ of defense counsel resources and enhance the profes-
) sional qualiﬁcations of all personnel providing defense services.

" 6-3. Organlzatlon
" USATDS is an activity of the USALSA a field operating agency of

TJAG. Operational contro} and supervision of USATDS is exercised
by the Assistant Judge Advocate General for Civil Law and Litiga-
tion. Command functions other than operational control are provided
by the Commander, USALSA. All USATDS counsel are assigned to
USALSA, with duty stations at specified installations.

a. Chief, USATDS. The Chief, USATDS, is a JA, designated by

_TIAG, who exercises supervision, control, and direction of defense

counsel services in the Army

b. Region. The region is the major subordinate supervisory and
control element of USATDS. It encompasses a geographical area
designated by TIAG. The Chief, USATDS, has full authority and
responsibility for the timely detail of defense counsel in courts-
martial, Article 32 investigations, and in other judicial and adminis-
trative proceedings requiring such detail. This authority may be
delegated.

¢. Regional defense counsel.

(1) A regional defense counsel is a JA desngnated by TJAG and
certified under Article 27(b), UCMJ, and is—

(a) Responsnble for the performance of the USATDS mission

" within a region.

(b) The supervisor of all senior defense counsel within the
region.

(2) The regional defense counsel—

{a) Provides training in military justice, trial tactics, and profes-
sional responsibility as directed by the Chief, USATDS.

(b) Maintains continuing liaison with SJAs, military judges, com-

’ manders, and convening authorities.

" {c) Makes penodlc visits to all field and branch offices within the
region.
(d) As authorized by the Chief, USATDS, details defense counsel

" (para 6-9).

(e) Recommends replacements for departing USATDS counsel.

d. Field office. A field office is a subordinate operating element
of a region. It provides defense counsel services for specified organ-
izations or geographical areas as determined by the Chief,
USATDS. )

e. Branch office. A branch office is subordinate to a field office

_and is the smallest USATDS operational element. It normally con-

sists of one USATDS counsel who provides defense services to
specified organizations.

f. Senior defense counsel.

(1) A senior defense counsel is a JA, certified under Article
27(b), UCMIJ, who is responsible for the performance of the
USATDS mission within the area serviced by a field office. The

~ senior defense counsel is the direct supervisor of all trial defense

counsel within a field office. This includes those serving in subordi-
nate branch offices. ’ '

(2) The senior defense counsel— .

(a) As authorized by the Chief, USATDS and the reglonal de-
fense counsel, details defense counsel (para 6-9). .

(b) Provides technical advice to trial defense counsel. ‘

(c) Acts as the primary USATDS liaison with SJAs, command-
ers, and convening authorities of organizations served by the field
office.

(d) Represents soldiers in courts-martial, admmlstratwe boa:ds
and other proceedings.

(e) Acts as consulting counsel as prescribed by the Chief,
USATDS. .

g Trial defense counsel. A trial defense counsel is a JA, certified
under Article 27(b), UCMJ, whose primary duties are to represent
soldiers in courts-martial, administrative boards, and other proceed-
ings and act as consulting counsel as required by law or regulations.

" Trial defense counsel perform other defense-related duties as pre-

scribed by the Chief, USATDS.

- 6-4. Administrative and logistical support

Commanders of installations selected as duty stations for USATDS
counsel will provide administrative and logistical support for
USATDS personnel including, but not limited to—

a. Permanent quarters for USATDS officers and family members
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to the same degree as provided regularly assngned officers of similar
grade and responsibility.

b. Maintenance of financial records, preparation of pay vouchers,
and payment of all USATDS personnel.

¢. Maintenance of military personnel records, officer qualification
records, leave records, Standard Installation/Division Personnel Sys-
tem (SIDPERS) responsibilities, and similar personnel requirements.

d. Completion of personnel officer entries and forwarding of offi-
cer evaluation reports (OERs) to the appropriate USATDS rating
official.

e. Issuance of such temporary duty (TDY) orders, at the request
of the USATDS counsel concerned, as may be necessary in the
exercise of their duties. Appropriate budgetary data, including fund-
ing citations, will be provided by USASTDS at the time orders are
requested. All TDY orders will contain the descriptive phrase: "U.S.
Army Trial Defense Service with duty station...." One copy of each
order will be mailed to HQDA (JALS-TD), Nassif Building, Falls
Church, VA 22041- 5013.

J. Army transportation needed to perform the defense mission, at
least to the same degree as is provided to regularly assigned officers
of similar grade and responsibility. '

g. Private office space, office fumiture, equipment, supplies,
class A telephone service, electronic research capacity, and library
and reference material to the same degree as is provided to JAGC
officers of the supported organization or greater if requlred (See
AR 27-1.)

h. Stenographic, clerical, admlmstratxve and logistical assistance
as required and to the same degree provided to the supported JA
office. (See AR 27-1 and DA PAM 570-551.) (The adequacy of
support provided by host installations will be a subject of special
interest to TJAG in making his or her statutory visits under Article
6, UCMJ.) - .

6-5. Fundlng responsibliities

a. The Commander, USALSA, directs the fundmg of USATDS
counsel travel and per diem associated with professional and contin-
uing legal education training and for travel ordered by the Chief,
USATDS, that involves leaving an assigned field office to provide
representation at GCM, SPCM, or Axtwle 32, UCMI, hearings at
another installation.

b. Convening authorities will continue to fund all other author-

ized costs related to judicial and administrative proceedings includ-
ing, but not limited to, those involved in—
" (1) USATDS counsel travel caused by a permanent change of
location for the accused or the proceedings for the convenience of
the government. (For example, the accused establishes an attorney-
client relationship with USATDS counse! at Fort Bragg, and is
subsequently transferred back to USAREUR to face charges arising
out of conduct that occurred in Europe prior to permanent change of
station (PCS) to Fort Bragg.)

(2) USATDS counsel travel caused by the temporary movement
of the accused from the accused’s duty station for the convenience
of the government. (For example, an accused, stationed at Fort
Huachuca, is placed in pretrial confinement at Fort Sill.) ‘

(3) The attendance of lay and expert witnesses.

(4). The interviewing of witnesses, the taking of deposmons and
the employment of expert witnesses.

(5) The appearance of individual military counsel not assngned to
USATDS.

(6) Other investigative expenses properly authorized by a con-
vening authority or military judge.

¢. Commanders will fund all USATDS counsel travel in support
of operational or training exercise deployments and all USATDS
counsel travel required for matters that are nonjudicial or adminis-
trative in nature. ‘

d. Regarding fee requests for expert services and related purposes
in capital cases, TJAG will not approve, nor consider on the merits,

- requests for funds to obtain expert services or for related purposes.
Moreover, TJAG will not consider, ex parte, matters submitted in
- support of such requests. Requests for funding of this nature should

be made to the appropriate authority: the commander presently exer-
cising GCM convening authority over the accused or appellant; or
the court before which the case is pending (a trial court after referral
but before the authentication of the record of trial by the mlhary
judge; after authentication the USACCA or USCAAF as appropn-
ate).

6-6. Tralnlng

As required by paragraph 62, the Chief, USATDS, develops pro-
grams and policies designed to enhance the professional qualifica-
tions of defense counsel. This will be accomplished primarily
through the use of internally developed programs of instruction and
attendance by USATDS counsel at continuing. legal education
courses offered by The Judge Advocate General’s School (TJAG-
SA). These programs may be supplemented, at the discretion of the
Chief, USATDS, by criminal law ethics, and related courses spon-
sored either by military agencies or civilian organizations. Attend-
ance at courses sponsored by civilian organizations must be

. approved accordmg to AR 1-211 ; .
- 6=7. Installations wlthout a servlclng USATDS office °

a. When a USATDS office is not located at an installation, the
post or activity JA will provide for all defense services. The JA will
not provide for representation at GCMs and SPCMs and Atrticle 32,

"UCM], investigations; as such, representation remains a USATDS

responsibility. USATDS counsel will be provided on a TDY basis to
perform such duties. Appropnate administrative and logistical sup-
port, similar to that outlined in paragraph 64 abovc, will be pro-

"vided by the installation.

b. Except in unusual circumstances as determined by the Chief,
USATDS, counsel will not be provided on a TDY basis by
USATDS in matters that are nonjudicial or administrative in nature.

¢. The post or activity JA will, on a continuing basis, designate
an individual to act as direct liaison with the USATDS reglonal

defense counsel on—

(1) Technical aspects of the defense function at the installation.

(2) Requirements for USATDS support. '

d. When an installation has no servicing USATDS office or as-
signed JA, assistance will be obtained from the commander exercis-
ing GCM Junsdnctlon

6-8. Mutual support responslbllltles

a. General. SJAs and senior defense counsel will develop admm
istrative policies and procedures to meet local requirements and
support the basic mission of the command being served. They
should meet often to discuss matters of mutual concern. Provision of
counsel in cases involving such administrative matters as reports of
survey, evaluation report rebuttals or appeals, traffic violations, or

" administrative letters of counseling or reprimand is an SJA responsi-

bility. Senior defense counsel and SJAs should discuss and agree on
the extent to which USATDS will share that responsibility.

b. Compliance with local policies. USATDS counsel will comply
with host installation command, personnel, and administrative poli-
cies; for example, duty hours, physical fitness, appearance, weapons
qualification, uniform and equipment standards, and similar require-
ments. Exceptions to this policy will be authorized by the regional
defense counsel. Normally, such exceptions will be granted only
when the particular requirement conflicts with the basic mission of
USATDS. For example, USATDS counsel will not perform duty as
installation or command staff duty officer or wear the shoulder
patch or distinctive insignia of the local organization or command.
USATDS counsel will wear shoulder patches or other distinctive
insignia as determined by TJAG. In all other cases, the regional -
defense counsel will coordinate proposcd exceptions with the Office
of the Chief, USATDS. -

¢. Assistance to staff judge advocates When the senior defense

_ counsel determines that USATDS counsel are not fully employed in

performing the defense mission, they will assist the SJA in perform-
ing other legal services. Such duties will be performed under the
overall supervision of the SJA and may involve any aspect of the

- legal services mission not inconsistent with the defense function.
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Nondefense duties for military justice will be limited to those in-

volving training or instruction. USATDS counsel will not be as-
signed duties as "on-call" officer for the SJA. Senior defense
counsel will, however, ensure that defense services are available and
accessible during nonduty periods.

d. Assistance to USATDS. If the defense workload at an installa-
tion temporarily exceeds the capability of the USATDS office to

perform its mission, the SJA will, within the SJA’s capability, pro-

vide non-USATDS counsel to assist in providing defense services.
Non-USATDS counsel will perform defense duties under the super-

vision of the senior defense counsel. Normally, such duties will not'

involve representatxon at courts- mamal or Amole 32, UCM]J, inves-
tigations.

e. Nondefense duties. Except as outlined in paragraphs 6—8a, b,
and ¢ above, only the Chief, USATDS, may direct the performance
of non-defense duties by USATDS counsel. USATDS counsel may
only be ordered to depart on, or return from, TDY by the Chief,
USATDS. This latter authority may be delegated to a regronal or
senior defense counsel.

[ Tac:ical unit support. If a USATDS office is in support of a

command whose mission includes field deployment for operational
or training purposes, the senior defense counsel will designate one
or more USATDS counsel, by name, for deployment. Senior de-
fense counsel will develop and maintain plans for USATDS support
of units with deployment missions. When time and security provi-
sions permit, deployment of USATDS counsel will be coordinated
with the Chief, USATDS. SJAs will—

(1) Review such plans.

(2) Monitor the state of readmess of destgnated USATDS coun-
sel.

(3) Coordmate with the senior defense counsel when USATDS
tactical unit support is required. :

8. Situations requiring immediate action. It is the intent of this
regulation to ensure that an accused or suspect is promptly provided
with legal consultation or representation, whenever required by law
or regulation. If a situation arises requiring the immediate services
of defense counsel, and USATDS counsel are not available, the
SJAs will designate non-USATDS counsel to perform this service.
The regional defense counsel will be advised of the circumstances.
USATDS counsel will thereafter be designated or detailed to repre-
sent. the accused or suspect at further proceedmgs '

6-9. Detall of defense counsel

The Chief, USATDS, details trial defense counsel for GCMs and
SPCMs. This authority may be delegated down to senior defense
counsel. Detail of counsel shall be reduced to writing and included
in the record of trial or announced orally on the record at court-
martial. The writing or announcement shall indicate by whom the
counsel was detailed. The authority to detail counsel does not alter
an accused's right to be represented by civilian counsel provided at
no expense to the Government or by military counsel of the ac-
cused’s own selection (whether or not assigned to USATDS), if
reasonably available. To meet requirements, the Chief, USATDS,
may authorize SJAs to recommend the detail of non-USATDS coun-
sel. The Chief, USATDS, or that officer’s designee will detail non-
USATDS counsel. The establishment of USATDS does not affect
the basic legal qualifications of any JA, certified under Article
27(b), UCMJ, to perform defense counsel duties, when such are
properly assigned.

6-10. Requests for individual military counsel

a. General. The Chief, USATDS, determines the availability of
USATDS counsel when requested as individual military counsel
under the provisions of R.C.M. 506(b) and this regulation. The
Commander, USALSA, acts on appeals from adverse determinations
made by the Chief, USATDS. (See para 5-7g for control and sup-
port of non-USATDS individual military counsel). :

b. Limitations on availability. Pursuant to Article 38, UCMJ

R.C.M. 506(b)(1), and paragraph 5-7¢ of this regulation the follow-
ing USATDS counsel are unavallable to serve as individual mrlrtary
counsel: ‘

(1) USATDS counsel a351gr1ed to and with duty station at the
office of the Chief, USATDS.

(2) USATDS counsel assigned outside the USATDS region in
which the trial or Article 32, UCMJ, investigation will be held,
unless the requested counsel is stationed wrthm 100 rmles of the
situs of the trial or investigation. .

(3) USATDS counsel whose duty stations are in Panama, Hawau.
or Alaska, for Article 32, UCMJ, investigations or trials held outsrde
Panama, Hawaii, or Alaska, respectively.

¢. Reasonable availability determinations. The provrs:ons of par-
agraphs 5-7d and 5-7e of this regulation apply. '

d. Procedure. Request for USATDS counsel to serve as individ-
ual military counsel will be processed through the trial counsel at
the installation or command where the request originated. It will
contain the same information as required by paragraph 5-7f. If the
requested counsel is subject to the limitations in paragraphs 5-7c or
5-7d, or b(1)-(4) above, the convening authority will notify the
accused that the requested counsel is unavailable. All other requests
will be transmitted directly to the Chief, USATDS. If electronic
message is used, the address is: CDRUSALSA FALLS CHURCH
VA/JALS-TD//. The USATDS field office at which the requested
counsel is stationed will be included as an mformanon addressee.

6-11. Protfessional standards :

a. General. The professional standards referred to in paragraph
5-8 apply to USATDS counsel. ‘ . .

b, Exercise of independent professxonal judgment :

(1) Nothing in this chapter limits a USATDS counsel’s duty to
exercise independent professronal judgment on behalf of a client.
The Chief, USATDS, is granted authonty to promulgate rules and
requirements governing—

(a) The establishment of attorney-client relatronshrps

" (b) Allocation of personnel resources." :

(c) The setting of priorities within the various categones of serv-
ices rendered by USATDS counsel.

" (d) Trial Defense Service standard operating procedures.
. (2) USATDS counsel will strictly comply with these directives.
However, once an attorney-client relationship is formed pursuant to
these rules and requirements, defense counsel have a positive duty
to exercise independent judgment in control of the case. This duty is
limited only by law, regulation, and the Army Rules of Professional
Conduct for Lawyers. Complaints involving the professional con-
duct or performance of USATDS counsel should be forwarded to
the Chief, USATDS, for action according to Chapter 16. .

¢. Referral cards. To implement the ABA Standards relatmg to
providing defense services and to provide indicia of professionalism
for defense counsel, such counsel are authorized to be provided with
referral cards, DA Form 4441-R (Defense Counsel Card), for the
purpose of identification when assigned to represent an .individual.
DA Form 4441-R will be reproduced locally on 3 1/2- by 2 1/
2-inch cards. A copy of DA Form 4441-R is located at the back of
this regulation. . o

Chapter 7
Court Membership and Other Related Mllltary
Justice Dutles by Non-JAGC Personnel :

7-1. General :
This chapter is an informational reference to various restncuons on
Army personnel, other than JAGC officers, as to membership of
courts-martial and other related military justice duties. This chapter
is not regulatory in nature and is subject to change as the cited
regulatory sources change
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7-2. Chaplains '
Chaplains will not be detailed as trial or defense counsel, investigat-
ing officers, or as members of courts-martial (AR 165-20, para
3-6). : :

7-3. Medical, dental, and veterlnary ofﬂcers ~

a. Except when regulations specifically stipulate to the contrary,
medical, dental, and veterinary officers will not be—

(1) Detailed as members of courts-martial, nonprofessional
boards, or committees.

(2) Assigned to other duues in Wthh medical t.rammg 1s not
essential.

b. Similarly, every effort consistent with due process of law w1ll
be made to use reports, depositions, or affidavits submitted by
medical officers for use at courts-martial, boards, or committees (in
preference to requiring the appearance of medical officers as wit-
nesses to present testimony in person). (AR 40-1, paras 2-3b, 2-8,
and 2—13) -

7-4. Army nurses

The applicable portions of paragraph 7-3 above govern the use of
Army Nurse Corps officers. However, when Army Nutse Corps
officers or other nursing service personnel are involved in the
proceedings (AR 40-1, para 2-20) they may be detailed as members
of courts-martial, nonprofessional boards, or committees.

7-5. Medical speclalist corps

The applicable portions of paragraph 7-3 above govern the use of
Amy Medical Specialist Corps officers. However, when Army
Medical Specialist Corps officers or other food service, physical, or
occupational therapy personnel are involved in the proceedings (AR
40-1, para 2-23), they may be detailed as members of courts-
mamal nonprofessnonal boards, or cormnmees :

‘7-6. Inspectors general (IG) :

a. Officers assigned as IGs will not be appomted as mvestlgatmg
officers under Articles 32 or 138, UCMIJ, AR 15-6, or any other
regulation or directive providing for the appointment of investigat-
ing officers and members of courts-martial; nor will they be given
similar duties that may later disqualify them from making impartial
investigations or inquiries into any activity of the HQDA staff
agency or command to which they are assngned (See AR 20-1, para

1-7j.)

b. NCO assistants to IGs should not be glven other duties that
would disqualify them from performing their IG dutles (AR 20-1,
para 1-7j).

7-7. Warrant officers
Warrant officers are expressly prohxbxted from perfon'mng addmonal
duties as—

a. A member of any coun-mamal at the trial of any officer senior
m grade or date of rank.

b. Trial counsel or defense counsel or assistant tnal counsel or
agsistant defense counsel of a SPCM or GCM.

c. Individual military counsel before a GCM unless legally quah-
fied in the sense of Article 27(b), UCMJ.

d. Investigating officer appointed under the provisions of Article
32, UCMJ, and R.C.M. 405(d)(1).

e. A member of a formally convened military board whose duties
include 1nvest1gat1on of the conduct, status, liability, or rights of an
officcr senior in grade or date of rank

Chapter 8
United States Army Trlal Judlclary-—MIlItary Judge
Program S

8~1. General
a. Mllztary Judge Program The Mxlltary Judge Program is a
system in which military judges are designated and detailed as

judges of GCM and SPCM. This chapter governs the Army wide
operation of the Military Judge Program and sets forth procedures to
be followed in administering it. This regulation implements Article
26, UCMYJ, which provides for an independent judiciary within the
U.S. Army. .

b. Organization. The Trial Judlcxary is an element of the US
Army Trial Judiciary, which is in turn an element of the USALSA,
a field operating agency of TJAG. . :

c. Military judge of a court-martial, :

(1) A military judge will be detailed to all GCMs*A military
judge will be detailed to each SPCM, unless a military judge can
not be obtained because of physical conditions or military exigen-
cies. If a military judge is not detailed to an SPCM, the convening
authority will make a detailed written statement of explanation to be
appended to the record. Mere inconvenience will not be a reason for
failure to detail a military judge.

(2) A military judge will be a commissioned officer of the U.S.
Army on active duty who is—

(a) A member of the bar of a Federal court or a member of the
bar of the highest court of a State. ‘

" (b) Certified to be qualified for duty as a military judge by
TIAG.

d. Chief Trial Judge. A military trial judge who is designated by
TIAG (para 1-4b) as the chief of military judges of GCMs and
SPCMs. _

e. GCM military judge. A military judge who is assigned to the
US Army Trial Judiciary, with the primary duty of presiding over
GCMs and SPCMs to which he or she is detailed.

[ SPCM military judge. A military judge who is a reservist
assigned or attached to the U.S. Army Trial Judiciary whose pri-
mary duty is to pre51de over SPCMs to which he or she is detmled

8—2 Qualifications of military ]udges

a. A military judge is a JA who has been certified by TJIAG as
qualified to preside over a GCM and/or SPCM. Before performing
duties as a military judge of a GCM, a JA officer must be—

(1) Certified by TIAG as qualified for duty as a military judge.

(2) Designated by TIAG or his or her designee for detail as a
military judge. .

(3) Assigned to the U.S. Army Trial Judxcnary

b. A military judge of a SPCM must be certified as qualified for
duty by TJAG. Military judges who are certified for detail to GCMs
will also be certified for detail to SPCMs. TJAG will issue certifica-
tion orders.
" ¢. Appropriate records will be maintained by TIAG as follows

(1) Current lists of military Judges assigned or attached to the
U.S. Army Trial Judiciary.

(2) A separate list of other military judges who may be detaxled
to SPCMs not empowered to adjudge a BCD.

(3) A list of supporting documents showing that the qualifica-
tions of each military judge have been met.

8-3. Judiclal circuits ' ,

A judicial circuit is one or more GCM jurisdictions, or the geo-
graphical area where the headquatters of such jurisdictions are situ-
ated, as designated by TJAG or his or her designee. Judicial circuits
will be established, but may be altered and dissolved by TJIAG, or
TJAG's designee, as required, at which time all convening authori-
ties concemed will be notified. TIAG, or TIAG’s designee, will also
designate one or more duty stations within each judicial circuit at
which military judges assigned to the U.S. Army Trial Judiciary will
be located.

8-4. Functions and dutles of military ]udges

a. General.

(1) The primary funcnons of military judges are to—

(a) Designate the uniform and the date and time of trial, giving
due consideration to military missions.

(b) Dcsngnate the place of trial subject to any directions con-
tained in the convening order.
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(c) Preside over each court-martial to' which they have been de-
‘tailed, to include performance of all ]udlmal duties lmpoqed or
authorized by the UCMIJ or the MCM. "~ -

(2) The military Judge s Judnual dunes mclude but are not lim-
ited to—

{a) Calling the court into session wnhoul the presence of mem-
bers to hold the arraignment.

(b) Receiving pleas and resolving matters that lhe court members

are not required to consider (Art. 39(a), UCMJ).

(c) Entering findings of guilty based upon providently entered
pleas of guilty immediately without a vote.
" (d) Ruling on requests for continuances.

(e) Conducting post-trial sessions under R.C.M. 1102

'(3) The purpose of an Article 39(a), UCMYJ, session is to dispose
of all matters not requiring the attendance of the members of the
court. To achieve the maximum use of such a session, the military

judge must ensure that counsel have due notice of the session and
sufficient time to prepare for the dlspoqmon of matters that must or
should be considered.

“) Mlhtary judges amgned to the US Army Trial Judlcmry
may-—

(a) Perform magisterial duties accordmg to chapter 9 of this
regulation. ~

(b) Issue authorizations on probable cause under chapter 9 of thls
regulation.

{c) After DOD approval of a request for authonzanon, receive

" applications for nonconsensual wire and oral communication inter-
cept authorization orders and determine whether to issue such or-
ders, according to AR 190-53.

(d) Conduct hearings pursuant to AR 19047 to determine
whether an inmate at the USDB suffers from a mental disease or
defect that requires inpatient psychlamc care or treatment beyond
that available at the USDB. :

(e) Conduct training sessions for trial and defense counsel.-

(f) Serve as fact finders in debarment and suspens1on proceedmgs
involving Government contracts.

(g) Conduct investigations, hearings, or smular proceedmgs as
may be directed by TJAG.

b. Summary courts-martial. A 'military judge may be detailed a
SCM if made available by the Chief Trial Judge or Chief Tnal
Judge’s designee.

¢. Courts-martial composed of a military judge only.

(1) A military judge who is detailed to a court-martial must be
satisfied that an accused’s request for trial by a court-martial consis-
ting only of a military. judge has been made knowingly and volun-
tarily. After a full inquiry into the accused’s understanding of the
request, the military judge should grant the request, absent unusual
circumstances. If the trial counsel desires to contest the appropriate-
ness of a trial by military judge alone, the military judge should
hear arguments from trial and defense counsel before deciding the
issue (R.C.M. 903).

-(2) In addition to duties and functions performed when sitting
wnh members (except those relating to instructions), the military
judge, when <m1ng as a court consisting of only a rmhtary judge,
will— «

(a) Rule on all quesuons of fact arising during the proceedmgs

(b) Determine the guilt or innocence of the accused in the form
of general findings (and will make special findings when requlred or
otherwise appropnate (Ant. 51(d)). '

. (c¢) If the accused is convicted, adjudge an appropnate semence

d. Administrative respons:bxlmes Each military judge is respon-
sible for— o

(1) Maintaining an orderly trial calendar that will make efﬁclent
use of available time and provide to the maximum extent possible
for’ scheduling of trials as requested by convening authorities.

(2) Submitting required reports, including the prompt, accurate,
and complete submission of the Military Judge Case Report
(JAG-72) to the Clerk of Court (ATTN: JALS-CC), Nassnf Bulld-

"ing, Falls Church. VA 22041-5013.
(3) Cooperating closely with SJAs and military Judges in the

circuit. The military judge must exercise every legitimate and appro-
priate effort to assist convening authorities in the expeditious han-
dling of court-martial cases, while taking care to avoid any act that
may be a usurpation of the powers, duties, or prerogatives of a
convening authority or the convening authority’s staff.

(4) Seeking necessary assistance through the judicial administra-
tive channels specified in paragraph 8-6b in case of conflict in trial
dates or in any other situation when another military judge may be
required. In addition, the military judge with primary responsibility
for a GCM jurisdiction will detail a judge within such a military
judge’s area of responsibility to preside over cases referred for trial
in each subordinate SPCM jurisdiction. The military judge with
primary responsibility for a GCM jurisdiction will, when necessary,
obtain the detail of military judges by conferring with the chief
circuit military judge as provided in paragraph 8-6b below.

8-5. Responsiblilities of the chief circuit military judge
The chief circuit military judge is the senior military judge in a
judlc1al circuit or other judge designated by the Chief Trial Judge
and is responsible for—

a. General admmnstranon of the Mlhtary Judge Program w1thm
the judicial' circuit.

b. Recommendations to lhe Chief Trial Judge relatmg to the
operation of the program within the circuit.

_c. Determining which GCM jurisdictions will be the primary
re%ponsnblllty of the GCM military judges within the circuit.

d. Obtaining and detailing a replacement military judge assigned
to the U.S. Army Trial Judiciary and located within the circuit. If
none is available, making an immediate request for a replacement to
the Chief Trial Judge when the military judge assigned to the U.S.

- Army Trial Judiciary primarily responsible for a coun-mamal Juns-

diction is temporarily unavailable.

e. Determining the rater, intermediate rater, and senior rater as
required for OERs concerning military judges and where appropri-
ate, for magistrates within the circuit. ’

f. Designating supervising military judges for pan-ume military
magistrates (chap 9) and SPCM military judges. -

g Emuring that individual mobilization augmentee military
Judges recelve adequate ass:stance m perfomung annual training.

- 8~8. Detalllng of military Judges

a. Authom} to detail military judges (R.C.M. 503(b)) The Chief
Trial Judge is authorized to detail military judges for courts-martial.

" This authonty may be delegated to GCM mxlnary judges (see para

5-3).

b. Detail of military judges within GCM Jurisdictions.

- (1) The GCM military judge who is designated as primarily re-
sponsible for a GCM jurisdiction (para 8-5¢) will—

{a) Normally be detailed to preside over the GCM convened in

-that jurisdiction.

(b) Be responsible for arrangmg for a replacement or addmonal
judge support if he or she is unavailable or determines that a need
exists for assistance m dnsposmg of court-martial cases referred to

. trial, i

(2) When the GCM military Judge is unavmlable as a pomt of
contact, the convening authority or the convening authority’s dele-
gate will request the chief circuit military judge to provide and
detail a replacement. If the chief circuit military judge is unable to
satisfy the request from the military judges within the circuit, the
chief circuit military judge. will request a replacement from the
Chief Trial Judge. The judge who details the replacement judge will
cause the convening authority to be informed immediately, normally
through the SJA, of the name of the replacement Judge and the date
of availability.

(3) For cases of SPCM—

(a) The GCM military judge desxgnated as primarily responsible
for a GCM jurisdiction (para 8-5¢) will designate himself or herself
or another military judge (assignéd to the U.S. Army Trial Judiciary
within that GCM military judge’s area of responsibility) as primarily
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responsible for each SPCM jurisdiction included in the GCM jutis-
diction. The military judge so designated will normally be detailed
to preside over the SPCMs convened in the jurisdiction.

(b) When the designated military judge is not available, the GCM
judge who designated the unavailable military judge will select and
detail a replacement from the military judges assigned to the U.S.
Army Trial Judiciary within the GCM judge’s area of responsibility.
If no such replacement judge is available within the area, the GCM
judge will request that the chief circuit military judge provide a
replacement. If the chief circuit military judge is unable to find and
detail an available judge among the military judges assigned to the
U.S. Ammy Trial Judiciary within the chief circuit military judge’s
circuit, the circuit judge will request a replacement from the Chief
Trial Judge. The Chief Trial Judge will endeavor to find and detail a
replacement from judges assigned to the U.S. Army Trial Judiciary.

¢. Processing requests for replacement judges. Requests and re-
sponses to requests will be transmitted by the qurckest available
means, normally by telephone.

d. Docketing. The GCM military Judge desrgnated as pnmanly
responsible for a GCM jurisdiction pursuant to paragraph 8-Sc¢
above will oversee docketing and calendar management within that
jurisdiction. As part of the docketing responsibility, the GCM mili-
tary judge will record anticipated leaves and other foreseeable ab-
sences of military judges so as to penmt requests for replacements
as soon as possible. .

e. Cross-servicing,

(1) Nothing in this regulatlon precludes the detall of a mrlrtary
judge from another armed service who has been made available for
detail to either a GCM or SPCM, provided that such military judge
has been centified by the Judge Advocate General of the military
judge’s armed service. For administrative control, the concurrence
of the Chief Trial Judge will be obtained before the judge is de-
tailed.

(2) Army military Judges may presrde at. courts-martial of other
services, under R.C.M. 201(e)(4). For administrative control, the
concurrence of the Chief Trial Judge should be obtamed before the
judge is detailed. . - R : ‘

8—7. Admlnlstratlve and Ioglstlcal support

" a. Duty station. Commands selected as duty stations will provrde
administrative and logistical support for military judges to include—
- (1) Permanent- quarters for each -military judge and the judge’s
family members to the same degree .as are provided regularly as-
signed officers of like grade  and similar responsibility.. .

(2) Preparation of pay vouchers and payment of military judges.

(3) Assistance-and mainienance of military personnel records,
officer qualification records, and all other personnel requirements.

b. Duty and other stations. Commands selected as duty stations
and commands at or near a location where a military judge is to
preside over a trial will provide such administrative and logistical
support for military judges as may be necessary in the performance
of the judge's duties, including— . .

(1) Private office space.

(2) Office furniture, equipment, and supphes

(3) Access to legal research publlcatrons and facilities.

(4) Class A telephone service. : ‘ , :

(5) Stenographic, clerical, and admmrstratrve assistance as. re-
quired for the expeditious performance of duties (chief circuit
judges will be provided a clerk from the U.S. Army Trial Judiciary)

(6) -Army transportatron facrlrues mcludmg alrcraft as far as is
practicable. .

(7) Issuance of such TDY orders at the request of the mrlrtary
judge concerned, as may be necessary in the exercise of the Judge s
duties, as follows: _

(a) Authority for commanders to issue TDY orders for travel of
-military judges within Continental United States (CONUS) and to
issue TDY orders involving travel of military judges from locations
:within CONUS to desunatrons outside CONUS is govemed by AR
600-8-105. . :

‘ 9—1 Scope

(b) Where AR 600-8-105 does not delegate authority to com-
manders to issue TDY orders for military judges assigned to the
U.S. Army Trial Judiciary for travel from locations within CONUS
to areas outside CONUS, orders will be issued by HQDA when
travel to destinations outside CONUS is necessary.

(c) Orders for travel outside CONUS will direct use of rruhtary

, alrcraft when available and authorize use of other modes in case a

military aircraft is not available. When a court-martial case has been
scheduled for trial on a certain date, the military judge who has
been detailed to presrde at the trial must arrange travel so as to
arrive in sufficient time before commencement of the trial. Military
aircraft generally will be considered not available whenever such
aircraft cannot arrive at the place of the trial within a reasonable
time before the date of the trial, usually 1 day preceding such date.
The military judge concerned should be authorized commercial air
transportation under. such circumstances.

(d) Orders will state that authority is . granted to make such
changes in itinerary and to proceed to such additional places as may
be necessary to accomplish the assigned mission.

(e) Travel costs and per diem for all military judges assrgned to
the U.S. Army Trial Judruary will be budgeted and funded by
USALSA.

c. Leaves and passes. :

(1) Request for leaves and passes by military Judges assrgned to
the U.S. Ammy Trial - Judiciary will be forwarded within judicial
administrative channels as follows:

(a) By military judges within a circuit to the chlef circuit military -
Judge or the chief circuit judge’s designee. .

(b) By chief circuit military judges to HQDA (JALS-TJ), Nassif
Building, Falls Church, VA 22041-5013. .

.. (2) In emergency situations, clearance may be obtained by elec-

tronically transmitted message or telephone. It will be assumed,
unless affirmatively noted, that a requested absence will not inter-
fere with the timely administration of military justice.

8-8. Rules of court
TJAG authorizes the Chief Trial Judge under R.C.M. 108 to prom-
ulgate local or general rules of court. This authority may be dele-
gated by the Chief Trlal Judge to chlef crrcult judges

Chapter 9 ‘ o |
Mllltary Maglstrate Program o -

Section | -
General

-

-a. This: chapter estabhshes the Army-wrde Mlhtary Maglstrate
Program. It authorizes and specifies procedures for the appointment
and assignment of military magistrates and for their use to review
pretrial confinement (R.C.M. 305(c)). It implements the Military
Rules of Evidence (MRE), Rules 315 and 316, Part III, MCM and
R.C.M. 302(e)(2), by authorizing military judges and magistrates to
issue necessary search and seizure authorizations on probable cause.

. b. There is no relationship between the Military Magistrate Pro-

: gram and DA's implementation of the Federal Magistrate System to

dispose judicially of uniform violation notices and minor offenses
committed on military installations’ (AR 190-29).

~ ¢ The Military Magistrate Program is an Army-wide program for

review of pretrial confinement and the issuance of search and sei-
zure authorizations, on probable cause, by neutral and detached
magistrates. .. .

'd. A military magrstrate isa JA empowered to dlrect the release
of persons from pretrial confinement, or to recommend release from

. confinement pending final disposition of foreign criminal charges,

on a determination that continued confinement does not meet legal
requirements, and to issue. scarch and selzure authorizations on
probable cause.

e. An assigned military maglstrate isa JA appomted by TJAG or
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TIAG’s designee and assigned to USALSA, a military judge as-
signed to the U.S. Army Trial Judiciary, or an individual mobiliza-
tion augmentee ordered to annual trammg wrth duty as a military
judge. :

[ A part-time rmhtary magrstrate is a JA not asSIgned to USAL-
SA, appointed by TIAG or TIAG’s desrgnee, who is authonzed to
perform the duties of a magistrate. ‘

8. The supervising military judge is a mrhtary Judge asslgned to
the U.S. Army Trial Judiciary desrgnated to supervise the activities
of military maglstrates wrthm the supervrsmg mrhtary Judge s Juns-
dtctlon '

9—2 Appolntment of mllltary maglstrates .

a. Assigned military magistrates. Assigned military maglstrates
will be appointed by TIAG or TJAG’s designee upon recommenda-
tion by the Chief Trial Judge, U.S. Army Judiciary. :

b, Part-time military magistrates. Part-time mxhtary magrstrates
will be appointed by TJAG or, if the authority to appoint such
magistrates is delegated by TJAG, by the Commander, USALSA,
the Chief Trial Judge, chief circuit judges, and supervrsmg mrhtary
judges, as follows:

" (1) SJAs may nominate one or more JAs for apporntment as part-
time military magistrates. :

(2) Nominees will not be engaged in cnmxnal mvesugatron or the
prosecuting function and will possess the requisite training, experi-
ence, and maturity to perform the duties of a magistrate.

(3) Nominations will be forwarded to the appropriate designee of
TJAG. The designee shall forward the names of appointed part-time
military magistrates to the Chief Trial Judge;- (JALS-TJ) Nassrf
Burldmg, Falls Church, VA 22041—-5013

9—3 Powers ol mllltary maglstrates -
" a. Review of confinement. e

) Assrgned military magrstrates will be given respon51b111ty for

reviewing pretrial confinement in any conﬁnement facrhty as TJAG
or TJIAG's designees shall direct. 2

(2) Part-time military magistrates will be given responstbrhty for
reviewing pretrial conﬁnement as determmed by the supervrsmg
military judge.

-'b. Issuance of search, seizure, and apprehenstan authonzattons
Any military magistrate, whether assigned or part-time, is author-
ized to issue search and sejzure and search and apprehension author-
izations on probable cause under section III of this chapter.

¢. Review of confinement pending outcome of foreign criminal
charges. Military magistrates,” whether assigned or part-time, ‘are
authorized  to review confinement of soldiers, in U.S. facilities,
pending final disposition,” including appeals, of foreign criminal
charges (see chap 17). (Final disposition of foreign criminal charges
incorporates all stages of the host country’s criminal proceedings,
including appeals, up to commencement of any sentence to confine-
ment resultmg from convrcuon on the forergn cnmmal charges)

9-4. Supervlslon of mllltary maglstrates R
. a. The Chief Trial Judge, US Army Trial Judtctary The Chref
Trial Judge, U.S. Army Trial Judiciary, under the supervision of the
Commander, USALSA, is responsible for the general administration
of the Military Magistrate Program. These responsibilities include—

(1) Making recommendations to TJIAG on_the appointment of
mthtary magistrates and other aspects of the program.

(2) Establishing programs for training.

(3) Recommending duty stations at whrch assrgned rmhtary mag-
istrates will be located. :

4) Ass1gnment of responsrbrhty for servrcrng pamcular conﬁne—
ment facilities. - . g

(5) Desrgnatmg supervrsmg rmhtary Judges ‘

(6) Monitoring rating schemes for military magistrates.

(7) Designating raters and semor raters of OERs for asslgned
rmlrtary magistrates.

~ b, Supervrsmg mrlxtary ]udge The supervrsmg mlhta.ry Judge wrll

be responsible for the direct supervision of military magistrates,’.
assigned or part-time, in the performance of magisterial duties.

Section lI
Pretrlal Conﬂnement

9-5. Review. by mliltary maglstrate :

a. General. e :

(1) All military magistrates, whether assrgned or part-ume,
empowered to order the release from pretrial confinement of any
confinee in any U.S. Army confinement facility on determination
(following review of the case) that continued pretrial confinement
does not satisfy .legal requirements. The military magistrate will
consider all relevant facts and circumstances surrounding each case
of pretrial confinement in arriving at this decision. Military magis-
trates will review each case of pretrial confinement according to the
procedures and criteria contained in R.C.M. 305(c) and this para-
graph.

(2) Part-time military magistrates will be appointed to review
pretrial confinement in all cases at confinement facilities not nor-
mally- served by assigned military magistrates. Whoever initially
authorizes pretrial confinement in a facility not administered by the
Army will immediately notify the officer exercising GCM jurisdic-
tion over the person confined. This officer will immediately cause
the ‘responsible military magistrate to be notified of the case.

" (3) The procedures set forth in paragraph 9-5b of this regulation
are not applicable to the review of cases of Army soldiers confined
in Navy, Marine ‘Corps, Air Force, or Coast Guard confinement

facilities. The review of pretrial confinement of a soldier of the U.S."

Army shall be governed by the military magistrate regulations of the
Armed Force that has jurisdiction over the place of confinement.
Soldiers ordered into pretrial confinement shall be conﬁned in Army
confinement facilities whenever practicable.

(4) Service members of other Armed Forces ordered into pretnal
confinement in' Army confinement facilities shall be subject to the
provrsions of this section, unless specific exceptions to these provi-
sions,” consistent with R.C.M. 305 are requested in writing by an
ofﬁcer of the other Armed Force.

b. Procedures. ‘ e : :

(1) The military magistrate will review pretrial confinement in
accordance with R.C.M. 305(i). The magistrate’s decision to ap-
prove or disapprove pretrial confinement is subject to a request for
reconsideration (see R.C.M. 305(i)(2) pertaining to reconsideration
of a decision to approve confinement) or a request for review by the
government, under the provisions of this paragraph. Once charges
for which the accused has been confined are referred, the accused
may seek review of the propriety of pretrial confinement in accord-
ance with R.C.M. 305(j). Nothing in this paragraph shall preclude
an accused from seeking extraordinary relief. . . -

. (a) A copy of the magistrate’s memorandum to approve or disap-
prove pretrial confinement, required by R.C.M. 305(i)(6), shall be
served on the SJA or his/er designee and the accused. Upon order
of the magistrate, an accused will be released immediately from
pretrial confinement in accordance with R.C.M. 305(i}5). Upon
request of the govemment, the supervising military judge (or a
military judge designated by the supervising military judge) may
review the magistrate’s decision to disapprove pretrial confinement.
This review is intended to be used only in extraordinary circum-
stances, and will not be used when the rmlnary magistrate is also a
military judge.

(b) The reviewing military )udge may set asxde the maglstrate [
decision to disapprove pretrial confinement only if the decision is
determined to be an abuse of discretion. To find an abuse of discre-
tion requires a finding that the magistrate's decision was arbitrary,

- fanciful, clearly unreasonable, or clearly erroneous. The reviewing

military judge may conduct a review by any reasonable means, to
include the use of telecommunications. The reviewing military judge
may require the magistrate to submit a written record of decision
which includes. the' factual findings upon which the magistrate’s
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decision to release the accused is based. A de novo hearing con-
ducted in the presence of the accused is not required. If the magis-
trate’s release decision is set aside, the reviewing military judge will
make a record of the decision with supporting findings. -

(c) The decision to request review by the government must be
approved by the SJA for the GCMCA. The government must give
prompt notice of its intent to request review of the magistrate’s
decision to release the accused. This notice shall be filed with the
magistrate, who will unmedrately notify the supervrsmg rmhtary
judge of the request for review. -

(d) The government must file a written request for review, wrth
supporting documentation,  with the supervising military judge or
his/her designee within 2 workdays of the magistrate’s decision to
release the accused. This time limit may be extended by the super-
vising judge or designated military judge for good cause. The re-
view will be conducted by the supervising military judge or his/her
designee within 7 calendar days of the magistrate’s original deci-
sion. .

(2) The commander of the person confined, on ordering confine-
ment or receiving notification of confinement, will provide the mili-
tary magistrate with a completed DA Form 5112-R (Checklist for
Pretrial Confinement). The commander will include (in the appropri-
ate area of the pretrial confinement block) or attach to the DA Form
5112-R a statement of the basis for the decision to confine (see
R.C.M. 305(h)(2)(c)). DA Form 5112-R will be locally reproduced
on 8 1/2- by ll-inch paper. A copy for reproduction i is located at
the back of this regulation.

(3) Military magistrates may not unpose conditions on release
from confinement, but may recommend appropnate conditions to
the unit commander.

. (4) The unit commander concemed may 1mpose any authonzed
pretrial restraint deemed necessary on a person released from con-
finement by a magistrate, However, the unit commander may not
order the return of that person to pretrial confinement except when
an additional offense is committed or on receipt of newly discovered
information (see R.C.M. 305(1)). The military magistrate will be
immediately notified of any reconfinement and the reasons there-
fore.

(5) Circumstances of soldiers who, after release by a rmlrtary
magistrate, are reconfined will be reviewed by the military magis-
trate. The determination of whether continued pretrial confinement
is warranted will be made on the same legal basis as the review and
determination for initial pretrial confinement. v

(6) The military magistrate will communicate the decision in
each case to the soldier confined. This may be accomplished by
means of a copy of the written record of decision. In addition, a
record of the magistrate’s decision(s) will be filed i in that soldler s
correctional treatment file (see AR 190-47). ’

9-6. Admlnlstratlve and logistical support’

The provisions of paragraph 8-7 of this regulation pertammg to
members of the U.S. Army Trial Judrcrary are also apphcable to
assrgned military magrstrates :

Section 1l -
Search, Selzure, and Apprehenslon Authorlzatlons

9-7. Authority of military judges and maglstrates to Issue
authorizations
The following are authorized to issue search and seizure and search
and apprehension authorizations on probable cause (MRE 315(d)(2))
with respect to persons and property specified in MRE 315(c):

a. Mrhtary Judges assrgned or attached to the US Army Tnal
Judiciary. -

b. Military magistrates assrgned to USALSA -

¢. Part-time military magrstrates appomted under paragraph 9—2b
of this regulauon

9-8. Issuance '
- a. The procedures for issuing of search and seizure and search

and apprehension authorizations are contained in the MRE. Authori-
zations to search and seize or search and apprehend may be issued
on the basis of a written or oral statement, electronic message,-or
other appropriate means of communication. Information provided in
support of the request for authorization may be sworn or unsworn.
The fact that sworn information is generally more credible and often
entitled to greater weight than information not grven under oath
should be considered. . .

b. DA Form 3744-R (Affidavrt Supportmg Request for Authon-
zation to Search and Seize- or Apprehend) may be used if the
supporting information is to be sworn. A sample completed affidavit
is shown at figure 9-1 of this regulation. Authorizations to search
and seize or search and apprehend may be issued orally or in
writing. DA Form 3745-R (Search and Seizure. Authorization) or
DA Form 3745-1-R (Apprehension Authorization) may be used if
an authorization is issued in writing. DA Forms 3744-R; 3745-R,
and 3745-1-R will be reproduced locally on 8 1/2- by 1l-inch
paper. Copies of these forms are located at the back of this regula-
tion. .. . . .

9-9. Oaths

See chapter 11 for the authority, procedures, and forms for ad-
ministering oaths to persons providing information to commanders
and other nnhtary personnel empowered to issue authorizations to
search and seize.. : :

9-10. Execution and dlsposltlon of authorlzatlons and
other related papers .

"~ a. Execution. MRE 315(h) govems the executlon of authorlza-
tions to search and seize. In addition to those requirements, the
authorization should be executed within 10 days after the date of
issue. An inventory of the property seized will be made at the time
of the seizure or as soon as practicable. A copy of the inventory will
be delivered to the person from whose possession or premises the
property was taken. DA Form 4137 (Evrdence/Property Custody
Document) may be used.

b. Disposition of authorization and ozher papers. After the au-
thorization has been executed, the authorization and a copy of the
inventory will be returned to the issuing authority. Thereafter, all
documents and papers relative to.the search or seizure will. be
transmitted to the appropriate law enforcement office. They will be
filed for use in any future lmgauon or proceedmg on the results of
suchasearch S L AR

9—11 Recovery and dlsposltlon of property

. a. Evidence retained for courts-martial. Evrdence retamed for
courts-martial will be disposed of according to apphcable regula-
tions. SJAs will make every effort to return property, when appro-
priate, as expediently as possible by substituting photographic or
written descriptions when such measures will not Jeopardlze pend-
ing prosecutions.

b. Property seized by the U S Army Crzmmal lnvesttgatton Com-
mand (USACIDC). The provisions of AR 195-5 govern the recov-
ery and disposition of property seized pursuant to an authorization
to search and seize conducted by U.S. Army criminal investigators.

¢. Property seized by other authorized persons. The provisions of
AR 190-22, chapter 3, govern the tecovery and disposition of prop-
erty seized pursuant to a search or selzure by other authonzed
persons. - .

9-12, Reapplication - - : :

Any person requestmg authonzauon to search and seize must dis-
close to the issuing authority any knowledge that person has of
denial of any previous request for a search and seizure authorization
involving the same mdrvrdual and the same property

9-13. Legallty ot searehes and selzures .

The requirements set forth in this chapter are admmlstratrve only
and the failure to comply does not; in and of itself, render the search
or seizure "unlawful” within the meaning of MRE 311,
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AFFIDAVIT SUPPORTING REQUEST FOR AUTHORIZATION TO SEARCH AND SEIZE OR APPREHEND

For use of this torm, ses AR 27.10; the proponant sgency is TJAQ.

BEFORE COMPLETING THIS FORM, SEE INSTRUCTIONS ON PAGE 2

1L CWO James E. Snow ' 3d_MPD (C

- (Name) * {Organization or Address)

having been duly sworn, on oath depose and state that: on 6 December 1984, PFC John Doe, Headquarters
and Headquarters Company, 3d Advanced Tndividual Training Brigade (Signal), US Army
Signal Center and Fort Gordon, Fort Gordon, Georgla, reported to me that one blue
and white portable "Smooth Tone" high-fideliLy phomnograph with gold script initials
"JD" engraved on the cuver, the property of Doe, was sLolen from his living quarters
by a person or persons unknown. The property was of a value of $200.00.

2. The affiant further states that: PFC Joseph R. Jones, Special Proécssing Detachment, Fort
Gordon, Georgia, who lives next door to Doe, stated that at about 1700 hours on
6 .December 1984 he was entering his driveway in his automobile when he noticed

PFC’ Tom Smutt, Headquarters and Headquarters Company, 3d Advanced Individual Training

.Brigade (Signal), US Army Signal Center and Fort Gordon, Fort Gordon, Georgia,
lcaving Doc's house with a blue and white phonograph. Smutt put the phonograph in
his automobile and drove away. PFC Larry Matthews, Headquarters and Headquarlers
Company, 3d Advanced Individual Training Brigade (Signal), US Army Signal Center-
and Fort Gordon, Fort Gordon, Georgia, who lives directly across the street [rom
Smutt, stated that at about 1750 hours on 6 December 1984 he was cutting his grass

" when Smutt arrived home in his automobile and removed a blue and white phonograph
from his car. When Matthews called to ask Smutt if he had bought a new stereo,
Smutt replied that he had and took the phonograph into his house. Smull resides
at 624 Red Clay Lane, Fort Gordon, Georgia. Both Jones and Matthews related Lhe
above information to me during an official Military Police investigation relating
to the matter, after Doe had reported the incident, and Dve, Jones, and Matihews
appear to be trustworthy and to have had nv reason to tell an untruth on this case.
Matthews has also provided valid information to Lhe affiant on another matter on
one previoub occaslon, which information proved to be accurate. =

DA FORM 3744-R, Mar 86 EDITION OF AUO 84 IS OBSOLETE.

. Figure 9-1. lllustrated Sample DA Form 3744-R
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3. In view of the foregoing, the affiant requests that an suthorization be issued for a search of the 1 1"{“8 quarters
. . N . . (the Iunon) (end)

known as 624 Red (‘lay Lane, Fort Gordon, Georgia, presently’ occ.upied by
{the quarters or dillets) (and)

PFC Tom Smutt and (seizure) (apprehension) of ONC bluc and white portable
(the automodiie) t ) {items/persane searched for)

"Smooth Tone"™ high-fidelity phonograph with gold script initials "JD" engraved on
_the vutside cover and of PFC Tom SMutt, HHC, 3d AIT Bde (Signal).

TYPED NAME AND ORGANIZATION OF AFFIANT . SIGNATURE OF AFFIANT
CWO James E. Snow, 3d MPC (CI) g
3d MPD (CI), Fort Gordon, Georgia

SWORN TO AND SUBSCRIBED BEFORE ME THIS 0L pay or __December 19 84 .ar Fort Gordon
Georgla
TYPED NAME, ORGANIZATION AND OFFICIAL CAPACITY OF . . SIGNATURE OF AUTHORITY ADMINISTERING ThE
AUTHORITY ADMINISTERING THE OATH . o . OATH - .
CPT JOE FRIDAY, 3d MPD. (CI)
Commander
INSTRUCTIONS FOR

AFFIDAVIT SUPPORTING REQUEST FOR AUTHORIZATION TO SEARCH AND SEIZE OR APPREHEND

1. In paragraph 1, eet forth s eoncin factual statement of the o"mu that has been committed or the problble cause to believe
that it has been commitied. Use additional page {f necessary.

2. In paragraph 2, set forth facts establishing probable catise for believing that the person, premises, or place to be searched and
the property to ba selzed or the person(s) to be apprehended are connected with the offense mentioned in paragraph 1, plus facts
eslablishing probable cause to belleve that the property to be seized or the person(s) to be apprehended are presently located on the
person, premises, or place to be searched. Before & person may lude that probable cause to search exiats, he or she must first
have & ressonable belief that the person, property or evidence sought is located in the place or on the person to be searched. The
facts atated in paragraphs 1 and 2 must be based on either the persona! knowledge of the person signing the aflidavit or on hearsay
information which he/she has plus the underlying circumstances from which he/she has concluded that the hearsay information le
trustworthy. If the information is based on persona) knowledge, the alfidavit should so indicste, If the information is based on
hearsay information, parsgraph 2 must set forth some of the underlying circumstances from which the person signing the affidavit
has concluded that the informant (whose identity need not be disclosed) or his/her information was trustworthy. Use sdditional
pages il necessary. -

3. In peragraph 3, the person, premises, or place to be searched and the property to be seized or the person(s) to be apprehended
should be described with particularity and in detail. Authorization for s search may issue with respect to a search for fruits or
products of an offense, the instrumentallity or means of committing the offense, contraband or other property the possession

of which is an offense, the person who committed the offense, and under certain circumstances for evidentiary matters.

Page 2, DA Form 3744-R, Mar 85

Figure 9-1. Continued Sample DA Form 3744-R
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Chapter 10
Courts of Inquiry

10-1. General |
This chapter applies only to courts of inquiry.

10-2. Jurisdiction v

a. Statutory provisions. Courts of inquiry to investigate any mat-
ter may be convened by any person authorized to convene a GCM.
They may also be convened by any other person designated by the
SA for that purpose, whether or not the persons involved have
requested such an. inquiry.

b. Policy. A court of inquiry is a formal, fact-ﬁndmg tribunal.
The policy of DA is that a court of inquiry will not be convened to
investigate a particular matter to ascertain the facts if there are other
satisfactory means (prescribed by law or regulation or authorized by
the customs of the service). Under this policy, it is proper to con-
vene a court of inquiry only when—

(1) The matter to be investigated is one of grave 1mpomnce to
the military service or to an individual.

(2) The testimony is expected to be so diverse, complicated,
conflicting, or difficult to obtain that a court of inquiry can best—

(a) Procure the pertinent evidence.

(b) Ascertain the facts.

(c) Assist the convening or superior authority m deterrmnmg
what action should be taken. ~

¢. Persons whose conduct may be subject to inquiry. As a court
of inquiry may be convened to investigate any matter (Art. 135(a),
UCM)), it may also lawfully investigate the conduct of any person.
As a matter of policy, a court of inquiry will not, without prior
approval of the SA, be convened to investigate the conduct of a
person who is not a member of the Army unless the convening
authority exercises GCM jurisdiction over that person.’

d. Effect of application for court of inquiry. Any person, subject
to the UCMJ, who believes the person has been wronged by any
accusation or imputation against the person and cannot secure ade-

quate redress by any other means (prescribed by law, regulation, or

authorized by the customs of the service) may submit an applica-
tion. The application will be sent through the person’s immediate
commander to the officer exercising GCM jurisdiction over the
command for convening a court of inquiry to investigate and report
the alleged accusation or imputation. The officer exercising GCM
jurisdiction may, according to the policy in b above, convene a
court of inquiry to investigate the matter or may take other appropri-
ate action. The applicant will be advised if the GCM authority
refuses to convene such a court, and will have the right to appeal to
superior authority. ‘

10-3. Composltlon '

a. Number of members. A court of inquiry will consist of three or
more members. The senior member will be the president.

b. Qualifications of members.

(1) Any commissioned officer on active duty will be ehglble to

serve on a court of inquiry. No member will be junior in grade to,,

nor lower on the promotion list than any officer who is initially
designated as a party to the inquiry, unless exigencies of the service
do not permit. The decision by the convening authority, in this
regard, as indicated by the order appointing the court, is final.

(2) The convening authority will appoint as members of a court.

of inquiry persons who are best qualified for the duty by reason of
age, education, training, experience, length of service, and judicial
temperament. One or more members having experience or training
in the subject of the inquiry, should, when possible, be appointed if
that special experience or training will benefit the inquiry. When a
female officer or enlisted soldier is initially designated a party to the
inquiry, a female officer or enlisted soldier, as appropriate, senior to
and of the same branch as that party, will, if possible, be appointed

as a member of the court. Neither a party to the inquiry, nor his or

her counsel, nor a witness against that party will be eligible to serve
as a member of the court. ]

¢. Counsel. For each court of inquiry the convening authority will
appoint by letter of appointment a commissioned officer as counsel
for the court and assistant counsel as the convening authority deems
appropriate. If practicable, the counsel appointed for the court will
be an officer who is certified by TIAG to be qualified as counsel of
a GCM under the provisions of Article 27(b), UCMIJ. Neither a
party to the inquiry, nor such a person’s counsel, nor a witness
against that party will be eligible to serve as counsel for the court.

d. Reporters and interpreters. For each court of inquiry the con-
vening authority will provide a qualified court reporter, who will"
record the proceedings and testimony taken before that court. When
necessary, the convening authority will provide an interpreter who
will interpret for the court. (See AR 37-106 for provisions as to pay
of reporters and interpreters.)

10-4. Convening order

a. Format. The format of the order convening a court of i mquxry
will be similar to that for a court-martial (app 6, MCM).

b. Content. In addition to naming the members and setting the
time and place of assembly of the court, the initial convening order
will clearly specify the matter to be investigated and the scope of
the findings required. The order will also prescribe the number of
copies of the record to be prepared. If it is desired that the court
express opinions or make recommendations the order must specifi-
cally so state. When appropriate, the convening order will designate
the parties whose conduct is subject to inquiry. .

10-5. Designation of parties

a. Person "whose conduct is subject to inquiry." Any person
subject to the UCMJ whose conduct is subject to inquiry will be
designated as a party. The conduct of a person is "subject to in-
qunry when the court of inquiry is directed in the convening order
to inquire into any past transactions or any accusation or imputation
against that person.

b. Person who has "a direct interest in the subject of inquiry.”

(1) Any person subject to the UCMJ or employed by DOD who
has a direct interest in the inquiry will have the right to be named as
a party on request to the court.

(2) A person has a direct interest in the subject of i mquxry when
the findings, opmlons or recommendations of the ‘court may, in
view of the person’s relation to the incident or circumstances being
inquired into— - ‘

(a) Reflect questionable or unsatxsfactory conduct, cfﬁcxency, ﬁt-
ness, or performance of duty, or .

(b) Affect the person’s pecuniary rcsponslblhty

(3) The question of whether a person has a direct interest in the
subject of the inquiry rests in the discretion of the court. Any doubts
should be resolved in favor of the person claiming such an interest.

¢. Designation of parties by court. When it appears to the court
during the course of an inquiry that a person subject to the UCMJ or
employed by DOD has a "direct interest in the subject of inquiry” .
(as that term is defined in b above) the court, before completing its
inquiry, will inform the person concemed, orally or in writing, of—

(1) The precise nature of the person’s interest in the case.

(2) The right to be designated as a pany to the inquiry. The fact
that the person was notified and the person’s desires with respect to
being designated as a party will be made a part of the record.

d. Procedure on designation of party by court.

- (1) When the court designates a person as a pany, it wﬂl take
appropriate action to ensure that the person—

{a) Understands the person’s rights as such. o

(b) Is fully informed of the evidence pertaining to the person that
was received by the court. ‘

(2) Any reasonable request by the party for recall of prevxous
witnesses for the purpose of cross-examination will be granted by-
the court if practicable. If the witness cannot be recalled, cross-
examination may be accomplished by written interrogatories. Any
testimony already given by such a party remains in the record but,
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after the party’s designation as a party, these rights as a witness are
governed by paragraph 10-7b below.

10-6. Rights of parties
A party to the mquuy, whether desngnated initially or during the
course of the inquiry, has the following rights:

a. To be given due notice of such designation.

b. After a party’s designation, to be present and to have counsel
present during all proceedings in open court.

c. To be represented by civilian counsel if provided by the party
at no expense to the Government, by appointed military counsel, or
by military counsel of the party s own selecuon, if reasonably avail-
able.

d. To challenge members, but only for cause stated to the court,

e. To cross-examine witnesses.

f. To introduce evidence and to examine and object to the intro-
duction of evidence.

g To testify as a witness under the rules set forth in paragraph
10-7b below.

h. To make a voluntary statement in any form,. personally or
through counsel.

i. To make an argument at the concluswn of presentation of the
evidence.

J. To submit a written brief at the conclusion of the i inquiry, after
examination of the record of proceedings.

10-7. Witnesses

a. General. Witnesses may be subpoenaed to appear, testify, and
be examined before courts of inquiry. A court of inquiry and coun-
sel for such court have the same powers with respect to obtaining
the attendance of witnesses as a court-martial and the trial counsel
of a court-martial (R.C.M. 703).

b. Party to the inquiry. In all proceedings in courts of inquiry the
. person charged will, at the person’s own request, be a competent
witness. The party’s failure to make such a request will not create a
presumption against the party (18 USC §3481). Any party to the
inquiry who is charged with or suspected of an offense, which is
then the subject of inquiry by the court, is deemed to be "charged”
within the meaning of the above act and is, on request, a competent
witness. A party to the inquiry who is not charged with or suspected
of an offense may be called as a witness and required to testify
under oath on any matter on which the party might be a material
witness, subject to the limitations imposed by Article 31, UCMIJ.

¢. Examination.

(1) The examination of a witness may be conducted, at the dis-
cretion of the court, by members and counsel for the court.

(2) Any person designated as a party to the inquiry and the
person s counse! will have the right to examine and cross-examine
witnesses. -

(3) MRE 301, 308, 502, and 503 pertaining to the right agamst
self-incrimination and to privileged communications are applicable
to the examination of witnesses before a court of inquiry.

d. Fees. See AR 37-106 for provisions with respect to the pay-
ment of witness fees.

10-8. Procodure '

a. General. Except as othcrw1se provided by this regulauon, the
procedure before courts of inquiry will be govemned by the provr-
sions of AR 15-6 for formal boards of officers.

-b. Duties of counsel for court. The counsel for a court of inquiry
will perform substantially the same duties as are prescribed by AR
15-6 for the recorder of a board of officers. Counsel will be present
during all proceedings in open court and may be present when the
court is closed. An assistant counsel for the court is competent to
perform any duty of counsel for the court. The counsel will perform
such duties in connection with the inquiry as counsel for the court
may designate.

- ¢.- Quorum. Three members of the court will constitute a quorum

and must be present at all its sessions. An exception is that a.

member who was previously absent from, or newly appointed to a
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court may participate in the proceedings if the substance of all
proceedings and the evidence introduced prevrously have been made
known to the member.

d. Challenges. Members of a court of inquiry may be challenged
by a party, but only for cause stated to the court. The procedure for
presenting and determining challenges will be substantially the same
as that provided for presenting and determining challenges for cause
in SPCMs without a military Judge R.CM. 912(h))

e. Oaths.

(l) Before a court commences the inquiry dlrected by the con-
vening order, the counsel for the court will adnumster to the mem-
bers the followmg oath or affirmation: =

Do You, (Names), do swear (or affirm) that you will faithfully
perform all the duties incumbent upon you as members of this
court of inquiry, and that you will examine and inquire, accord-
ing to the evidence, into the matter now before you without
partiality. So help you God.

(2) When the oath or affirmation has been administered to the
members of the court, the president of the court will administer to
the counsel (and assistant counsel, if any) the following oath or
affirmation:

Do you, (Name), swear (or affirm) that you will faithfully
perform the duties of counsel for this court? So help you God?

(3) Every reporter and interpreter will, before performing duties,
make oath or affirmation, administered by the counsel for the court,
in the following form: '

Do you, (Name), swear (or aff'um) that you will faithfully
perform the duties of reponer (interpreter) to this court? So
help you God?

(4) All persons who testify before a court of inquiry will be
examined on oath or affirmation, administered by the counsel for
the court, in the following form:

Do you, (Name), swear (or affirm) that thevevidence you shall
give in the case now in hearing shall be the truth, the whole
truth, and nothing but the truth? So help you God?

(5) The counsel for the court will administer the following oath
to a challenged member who is to be examined under oath as to his
or her competency:

Do you, (Name), swear (or affirm) that you will answer truth-
fully to the questxons touching your competency as &8 member
of the court in this case? So help you God? - '

f. Presence of party. Although a party to the inquiry has the nght
to be present during all proceedings in open court, his or her pres-
ence is not essential and the absence does not affect the authority of
the court to proceed with the inquiry. An absent party may be
represented by counsel. If a party is absent because of sickness or
other good reason and was not represented by counsel during the
absence, the court will, if practicable, adjourn the inquiry until the
party or counsel can be present. Otherwise the court will, upon
request of the absent party—

(1) Make known to the party the ewdence pertaining to the party
that was received during the party’s absence.

(2) Give the party a reasonable opportumty to' cross-examine
available witnesses and to present evidence in the party 8 own
behaif. .

8. Rules of ¢v;dence :

)] Although not generally bound by the rules of evxdence con-.
tained in the MCM (but see para 10-7¢(3) above), courts of inquiry
will, as far as practicable, observe those rules to ensure an orderly
procedure and a full, fair, and impartial investigation. Thus a court
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may consider certificates of officers or affidavits of enlisted person-
nel or civilians if it is impossible or impracticable to secure their
personal testimony or depositions.

(2) Similarly, if it is impracticable to produce a witness to au-
thenticate a document, the court may dispense with formal proof of
its authenticity. However, the court must be satisfied that the docu-
ment is what it purports to be. When a deposition is taken under the
provisions of Article 49, UCM]J, and R.C.M. 702, all known parties
to the inquiry will be given notice and permitted to submit cross-
interrogatories. In determining the materiality of evidence, the coust
should consider that the scope of the inquiry is limited by the
directions contained in the convening order or in subsequent com-
munications of the convemng authonty

10-9. Report

- a. General. After all the evidence has been presented and brrefs,
if any, submitted, the court will close to consider the evidence and
formulate its findings and, if any are required, its opinions and
recommendations. Only the members and counsel for the court may
be present during its closed sessions. The findings, opinions, and
recommendations of the court will not be divulged to anyone other
than the convening authority; nor will the vote or opinion of any
member be disclosed unless. disclosure is required by these regula-
tions or by a court of justice in due course of law.

b. Findings. After careful consideration of the evidence of record
and the instructions contained in the convening order, the court will
record its findings. A finding is a clear and concise statement of a
fact or a conclusion of the court that may reasonably be inferred
from the evidence. On request of the court, the counsel for the court
will assist the court in putting the findings in proper form. Each
finding must be supported by evidence of record. In arriving at its
findings with respect to disputed facts, the members of the court
should use their professional knowledge, best judgment, and com-
mon sense in weighing the evidence. They will consider the proba-
bility or improbability of the disputed facts and should regard as
established facts, those which are supported by evrdence deemed
most worthy of belief,

c. Opinions. If the convening order dlrects the submission of

opinions, the court will set forth the opinions that it believes may
reasonably be inferred from the facts. The opinions consist of a
concise summary of the results of the inquiry consequent from the
evidence supported by the facts. They may consider matters in
extenuation or mitigation. The court’s opinions may include conclu-
sions of law; for example, whether the facts found establish the
commission of an offense that is punishable by the UCMI. |
. d. Recommendations. If the convening order requires that recom-
mendations be submitted, the court will make such recommenda-
tions as are specifically directed and any others that, in its opinion,
are appropriate and advisable in view of the nature of the inquiry
and the facts found. Recommendations must be appropriate and
warranted by the findings and opinions. In general, they should
cover the punitive, pecuniary, and corrective phases of the matter
under investigation. If any member of the court recommends trial by
court-martial, a charge sheet, signed and sworn to by that member,
will be prepared and submitted to the convening authority with the
record of proceedings. These charges may be signed and swomn to
before the counsel for the court.
. e. .Minority report. The report of the court will be based on the
opinion of the majority of the members sitting at the inquiry. If a
member does not concur with the findings, opinions, or recommen-
dations of the majority of the court, the member will prepare a
minority report. It will contain an explicit statement of the parts of
the majority ‘ report - with which the member dlsagrees and the
reasons therefore Lo : .

10-10. Preparatlon and submlsslon of record

a. Contents. The record of proceedings of a court of i inquiry w1ll
include—

(1) The convening order.
-~ {2) Any other communication from the convemng authority. -

(3) An accurate transcript of the proceedings, including a verba-
tim report of the testimony. , .

(4) The ﬁndmgs of fact.

(5) The opinions and recommendauons, if any were required.

(6) The exhibits that were received in evidence.

b. Form. The provisions of Appendix 14, MCM, so far as they
are applicable, will serve as a general guide for the preparation of
the record of the proceedings of a court of inquiry.

c. Copies. The convening authority ordinarily will provide in the
convening order for preparation of sufficient copies of the record to
permit distribution to agencies directly concerned with the subject of
the inquiry If the convening order fails to prescribe the number of
copies, the record will be prepared in duphcate

d. Authenticating and fofwarding. All copies of the record will
be authenticated below the findings, opinions, and recommendations
of the court, including any minority report, by the signature of the
president and counsel for the court. In case the record cannot be
authenticated by the president, it will be authenticated by a member
in lieu of the president. In case the record cannot be authenticated
by the counsel for the court, it will be authenticated by a member
instead of counsel. After the record is authenticated, all copies will
be forwarded to the convening authority or, in the case of a court
convened by the President or the SA, to TJAG.

10-11. Action of convening authorlty

a. Revision. If not satisfied with the investigation, facts, opinions,
or recommendations, the convening authority may return the record
to the court with explicit instructions to—
" (1) Have the investigat.ion pursued further, or the facts, opinions,
or recommendations stated in greater detail, or in more definite and
unequivocal terms. :

(2) Correct some other error or defect or supply some omission.

"' b. Review and formal action. The convening authority will re-
view the record of proceedings of a court of inquiry and consider
the findings, opinions, and recommendations. The convening author-
ity will state at the end of the record over the convening authority’s
own signature, approval or disapproval in whole or in part, of the
ﬁndings, opinions, and recommendations. In taking this action, the
convening authority is not bound by the fmdxngs, opxmons. or rec-
ommendations of the court. : .

10~-12. Disposiltion of record

Immedxately after taking action on a record of the proceedmgs of a
court of inquiry, the convening authority will forward the original
copy of the record, by letter of transmittal, through normal com-
mand channels, to TJAG. The letter of transmittal will contain a
statement as to what action the convening authority has taken or
proposes to take on the matter investigated by the board. Superior
commanders may take such action as they deem appropriate on the
subject of the inquiry and the action of subordinate commanders
thereon. A notation of any action taken by such a superior com-
mander will be included in the an endorsement forwarding the
record. The original copy of each record of a Court of Inquiry shall
be permanently filed by the Clerk of Court, U.S. Army Trial Judici-
ary, in the same manner as records of trial by GCM (see para
5-36b).

Chapter 11
Oaths

11-1. General

This chapter implements Articles 42(a) and 136(3)(6). UCMJ and
various rules of the MCM. It authorizes commanders to administer
oaths related to military justice. It also authorizes other military
personnel who are empowered to authorize searches and seizures
(MRE 315(d)) to administer oaths for such searches and seizures
and for apprehensions. This chapter prescribes the form and proce-
dures .of oaths to be administered to—

. a. Personnel of courts-martial.
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'b. Persons providing sworn information supporting requests for
authorizations to search and seize and authorizations to apprehend.
(See chap 9 for issuance of search and seizure authorizations.)

11-2. Persons requlred to be sworn

a. All court-martial personnel, which include the following, will
take an oath to perform their duties faithfully (Article 42(a)
UCMI): .

(1) The military judge.

(2) Members of GCMs and SPCMs

(3) Trial counsel.

(4) Assistant trial counsel.

(5) Defense counsel. -

. (6) Assistant defense counsel.

(7) Reporters.

(8) Interpreters.

b. - Additionally, an individual defense counsel rmlrtary or civil-
ian, will take a similar oath (R.C.M. 807(b)(1); 901(d)(5)).

" ¢. QOaths to court-martial personnel need not be adrmmstered in
the presence of the accused.

d. Commanders are authorized to administer oaths for all mrhtary
justice purposes. All other military personnel who are empowered to
authorize searches and seizures (MRE 315(d)), are authorized to
administer oaths for such searches, seizures, and apprehensions.

11-3. Oath administration procedure—military judges

a. A military judge will take a written oath before an officer
qualified to administer oaths by Article 136(a), UCMJ, to faithfully
and impartially perform his or her duties in all cases to which the
‘military judge is detailed (Art. 26(b), UCMJ, and R.C.M.
807(b)(1)(A)). An oath need not be taken again when the military
judge is detailed to a court-martial. A military judge of another
armed force who has taken an oath to perform his or her duties
propetly in all cases to which he or she is detailed need not take an
oath when detailed as a military judge at courts-martial convened in
the Army '

b. Itis unlrkely that a mrlrtary judge, not previously sworn, will
be detailed in a particular case. In such event, however, the military
judge will follow the procedure in paragraph 11-3¢ below, ordinar-
ily prior to trial. In any case the procedure will be followed not later
than the first Article 394, UCMJ, session.

c. After a military judge is certified, the order announcmg the

cemﬁcauon will be forwarded to him or her. The military judge will -

take the prescribed oath before an officer empowered to administer
oaths under Article 136(a), UCMJ, and execute DA Form 3496-R

(Military Judge’s. Oath) in triplicate.. DA Form 3496-R will be.

locally reproduced on 8 1/2- by 11-inch paper. A copy for repro-
duction is located at the back of this regulation. One copy of the
completed form will be retained by the military judge. The remain-
ing copies will be forwarded to HQDA, Personnel, Plans and Train-
ing Office, The . Judge Advocate General, 2200 Army Pentagon,
Washington, DC 20310-2200. .

- d. The first person oath is the only oath that may be adrmnlstered
for cases to which a military judge is detailed.

11-4. Oath administration—counsel

a. A counsel certified under Article 27(b), UCMJ, who is a mem-
ber of the JAGC will take the oath on DA Form 3497-R (Counsel’s
Oath) before an officer qualified to administer oaths under Article
136(a), UCMIJ. DA Form 3497-R will be locally reproduced on 8 1/
2— by 11-inch paper. A copy for reproduction is located at the back
of this regulation.

b. Once executed on DA Form 3497-R, an oath need not be
taken again when previously sworn counsel are individually re-
quested or detailed to that duty. Counsel who are members of other
armed services (who have taken oaths to perform their duties faith-
fully in any case to which they are individually requested or detailed
as counsel) need not take an oath when they participate as counsel
at courts-martial convened in the Army. All other counsel will be
administered the appropriate counsel’s oath (para 11-8b) for any

case referred to the court to which they have been detailed, or in
any case in which they enter an appearance on the record.

¢. Generally, the oath for faithful performance of duty in all
cases, DA Form 3497-R, will be administered to members of the
JAGC as part of their certification under Article 27(b)(2), UCMI. It
may also be administered at any time by an officer qualified to
administer oaths under Article 136(a), UCMIJ. At the time the oath
is administered, DA Form 3497-R will be completed. One copy of
the form will be retained by the JA who took the oath and two
copies will be forwarded to HQDA (DAJA-PT), Personnel, Plans
and Training Office, The Judge Advocate Genéral, 2200 Army Pen-
tagon, Washington, DC 20310-2200. -

11-5. Oath administration procedure—court members
The trial counse! will normally administer the oath to court mem-
bers in open session.’ As a matter of policy, such oaths should be
administered at every court-martial to impress on the participants
the solemnity of the proceedings.” At the discretion of the officer
who convened the court, however, the court members may take a
written oath to perform their duties faithfully in all cases referred to
that court. The convening authority authorizing the administration of
this type of oath will maintain a copy of the oath so that it may
readily be determined that court members have been previously
sworn. When court members are not sworn because they have been
administered such an oath prevrously, thlS fact wrll be noted i in the
record of trial. . : .

'11—6 Oath admlnlstratlon procedure—reporters

a. The trial counsel will administer the oath to the reporter at the
court-martial. At the discretion of the SJA of the command to which
the reporter is assigned (or employed), reporters may execute a
written oath to perform their duties faithfully in all cases to which
they are detailed (or employed), before an officer qualified to ad-
minister oaths (Article 136(a), UCMI).

b. When a reporter who has been so swomn is used by, reassigned
to, or employed by a different GCMCA, a copy of the oath will be
given to the SJA of the new convening authority. The SJA authoriz-

ing the administration of a written oath will maintain a copy of such

oath so that it may readily be determined that the reporter has been
previously sworn. When reporters are not sworn because they have
been administered such an oath previously, this fact will be noted in
the transcript or record of trial.

11-7. Oath admlnlstratlon procedure—Iinterpreters

" a. The trial counsel or SCM officer will administer the oath to
interpreters at the court-martial. At the discretion of the SJA of the
command to which an interpreter is assigned (or employed) inter-
preters may take a written oath to interpret truly in all cases to
which they are detailed or employed. The SJA will maintain records
of the written oath so that it may be readlly deterrmned that an

interpreter has been’ previously sworn.

b. When an interpreter so sworn is used by, reassigned to, or
employed by a different GCMCA, a copy of the oath will be given
to the SJA of the new convening authority. When interpreters are
not sworn because they have prevrously been administered a written
oath, this fact will be noted in the transcript or record of trial.

11-8. Forms of oaths for court-martial personnel-

a. Oath for military judge. The following oath will be adminis-
tered if the military judge has not been previously swom according
to paragraph ll—3 of t.hrs regu]atron (See R.C. M 807(b)(2). Drscus-

sion (A))

: Do you, (name of mrlnary Judge), swear (or afﬁrm) that you
will faithfully and impartially perform, according to your con- -
science and the laws applicable to trials by courts-martial, all
the duties mcumbent upon you as a rmhtary Judge? (So help
you God?)

b. Oath for counsel. The following oath, as appropriate, will, be

‘administered to trial counsel, -assistant trial counsel, defense counsel
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(individually requested, detailed, or civilian), and each assistant de-
fense counsel (if they are not members of the JAGC or other
services who have been previously swom according to paragraph
114 of this regulation. (See R.C.M. 807(b)(2), Discussion (C)):

Do you (name(s) of counsel) swear (or affirm) that you will
.falthfully perform the duties of (individual) (detailed) counsel
“"in the case now ‘in hearing? (So help you God?) "~ - -

“¢. Oath for court members. The followmg oath, as appropriate,
will be administered to court-martial members according to para-
graph 11-5 of this regulatron (See RCM 807(b)(2) Drscussron
(B))

Do you (name(s) of member(s) (each of you)) swear (or affirm)
that you will answer truthfully the questions concerning
whether you should serve as a member of this court-martial;
that you will faithfully and impartially try, according to the

evidence, your conscience, and the laws applicable to trials by = -

" court-martial, the case of the accused now before this court;
and that you will not disclose or discover the vote or opinion of

. any particular member of the court (upon a challenge or) upon
the findings or sentence unless requrred to do so in due course
‘ of law? (So help you God?) ‘ ;

d Oath for reporters. The following oath, as appropnate, will be
admrmstered to court reporters (RCM 807(b)(2) Drscussron (D))

Do you (Name) swear (or affirm) that you will falthfully per-
form the duties of reporter (to this court) (to any court to Wthh
- you shall be detarled)" (So help you God?) ‘

- e Oath for mterpreters The, followmg oath as appropnate will
be administered to every interpreter in the trial of any case before a
court-martial before he or she enters upon hrs or her duties (R C.M:
807(b)(2), Discussion (E)): :

- Do you (Name) swear (or affirm) that (in the case now in .
“hearing) (in any case to -which you are detailed) you will
interpret truly the testimony? (So help youGod?),

11-9 Oath admlnlstratlon procedure—persons provldlng
sworn Information In support of requests for
authorizations to search and selze and authorizations to
apprehend

a. General. Oaths are not required to be given to persons provrd-
ing information in support of requests for authorizations to search
and seize. However, if the authorization is to be based on swomn
information, the procedures set forth in b below should be followed.
Nothing in this regulation is intended to prohibit the issuance of
authorizations to search, seize, or apprehend on the basis of unsworn
written or oral statements. Swom or affirmed information, however,
is generally more credible and often entitled to greater weight than
mformatron not grven under oath (see para 9-8)."

“b. Procedure. : o

(1) Commanders and other military personnel empowered to au-
thorize searches and seizures, on probable cause, may administer
oaths to persons presenting information in support of requests for
such authorizations. The information presented may be oral or in
writing. Where written information is provided by message or writ-
ten statement, other persons authorized to administer oaths may do
so. The authorizing official may accept representations by the per-
son providing the information that this has been done. The represen-
tations should include the name and authority of the person
administering the oath and the date and place of administration.
_(2) If the information presented to the authorizing official con-
sists solely of previously sworn affidavits, the individual requesting
the authorization need not be sworn. If the requestor or any other
individual also provides any additional information based or ‘s or

her personal knowledge to the anthorizing official for use in the
probable cause determination, that individual must do so under oath
or affirmation. Swom or affirmed information however, is generally
more credible and often entitled to greater weight than information
not given under oath (see para 9-8). -

(3) Information may also be presented by telephone, radio, or
similar device to those empowered to authorize searches, seizures,
and apprehensions. The authorizing official may administer the oath
over such devices. :

(4) In addition to sworn or affirmed information presented to the
authorizing official pursuant to a request for authorization to search
and seize or apprehend, the authorizing official may consider any
information he or she has, provrded such information would not
preclude him or her from acting in an impartial manner.

11-10. Form of oaths for probable cause searches and
selzures and apprehenslons '
No specific_form of oath or affirmation is required as long as it
imposes upon the requestor a moral or legal responsibility for the
correctness of the information. The following oath or affirmation, as
appropriate, may be administered to persons providing information
supporting . requests for authorizations to search and seize or to
apprehend: | ' )
. Do you (Name) swear (or affirm) that the information you are .
providing is to the best of your knowledge, information, and
belief, the truth? (So help you God?)

1-11. Form of oath for the accused t‘ollowlng a plea ot
gullty

The following oath will be administered to the accused prior to the
military judge questioning the. accused concermng the accuracy of
his or her plea (see RCM 910(e)):

Do you (swear)(affirm) that the statements you are about to .
make shall be the truth, the whole truth, and nothing but the
truth (s0 help you God)?

Chapter 12 C
Court—MartIaI Orders
12-1. Types of court-martlal orders :

a. Convening orders. A convening order is used to ‘announce the
detail of a SCM or of the members of a SPCM or GCM (see
RCM. 504(d). -

b. Promulgating orders. An initial promulgatmg order is used to
promulgate the results of trial by a GCM or SPCM and the initial
action of the convemng authority thereon. A supplementary promul-
gating order is used to promulgate any subsequent action taken by

the convening or higher authority on findings or sentence of a
GCM, SPCM or SCM (see R.CM: lll4)

12-2. COnvenlng orders :

The convening authority will issue convening orders for each GCM
or SPCM as soon as practicable after he or she personally deter-
mines the members of a court-martial. The convening authority may
issue a convening order for each SCM at the time of referral by
annotating the charge sheet (R.C.M. 1302(c)). Oral convening or-
ders will be confirmed by written orders as soon as practicable.
Convening orders may be amended. SCM convening orders may be
amended by an attachment to _the, charge sheet (App 4, MCM).

12-3. Promulgatlng orders :

a. Initial promulgatmg orders (see fig 12-1). “The convening au-
thority will issue an order promulgating the results of trial for all
GCMs and SPCMs. An initial SCM promulgating order need not be
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issued (R.C.M. {114(a)(3)). A copy of the initial promulgating or-
der, or a copy of the record in SCM cases, will be immediately
forwarded to the commander of the proper confinement facility and
the finance and accounting officer providing finance service to that

facility (see also, para 5-28, requiring 24 hour notification of con-

vening authority’s action).

b. Supplementary promulgating orders (see figs 12-2 through
12-7). Action taken on the findings or sentence of a GCM, SPCM,
or SCM subsequent to the initial action by the convening authonty
will be promulgated as appropriate, by—

(1) The convemng authority who took’ the initial action in the
case. '

(2) The commanding officer of the accused who is authonzed to
take the action being promulgated.

(3) An officer exercising GCM jurisdiction over the accused at
the time of the action, or

(4) The Secretary of the Army.

¢. Designation. Initial or supplementary promulgatmg orders in
GCMs, SPCMs, and SCMs are designated GENERAL COURT-
MARTIAL ORDER, SPECIAL COURT-MARTIAL ORDER, or
SUMMARY COURT-MARTIAL ORDER, -respectively. b

12-4. Format for SCM Court-Martial Orders (CMOs)

a. SCM convening order. A SCM may be convened at the time
of referral by annotating Section V of the charge sheet (App 4,
MCM) after the words convened by as follows: this detail of (insert
GRADE and NAME) as a Summary Court-Martial on (Date). If the
convening authority has been empowered under Article 24(a)(4),
UCM]J, the charge sheet will reference the order granting SCM
authority (see R.C.M. 504(d)). Amendments to SCM convening
orders will be made by attachments to the charge sheet. SCM
convening orders need not be numbered (see para 12-5a(2)).

b. SCM promulgating order. Initial SCM promulgating orders are
not required. Supplemental promulgating orders will be issued using
the format in paragraph 12-5 below and Appendix 17, MCM.

12-5. Format for CMOs
a. Heading.

(1) The heading of CMOs is the same as that used for other

orders, except that the words "COURT-MARTIAL CONVENING .

ORDER," "GENERAL COURT-MARTIAL ORDER," "SPECIAL
COURT-MARTIAL ORDER," or "SUMMARY COURT-MAR-
TIAL ORDER" are substituted for the word "Orders” (AR
600-8-105, para 1-27).

(2) Courts-martial orders within each category (convemng (ex-
cept SCM convening orders), summary, special, or general courts-
martial) are numbered consecutively beginning anew with the start
of each calendar year. The first numbered order in each series issued
in any calendar year will bear a notation above the heading of the
first page, showing the number of the last order issued for that
series during the preceding year. For example, "Court-Martial Con-
vening Order Number 37 was the last of the series for 1997."

(3) The type of order will be written in capital letters beginning
at the left margin immediately opposite the date. The word "NUM-
BER" in capital letters will be placed immediately below the type of
order. An arabic numeral indicating the serial number of the order
will be placed so that the last number is immediately below the last
letter of the word "ORDER." Dates will be indicated as follows:

(a) A court-martial convening order will bear the date of its
publlcauon

(b) An initial promulgating order will bear the date of the action
of the convening authority on the record of trial.

(c) An initial order promulgating an acquittal or termination, ora
supplementary order will bear the date of its publication.

b. Body.

(1) Detailed instructions on CMOs are contamed in Appendrces 6
and 17, MCM.

(2) Court-martial convening orders (see R.C. M 504(d) and App
6, MCM).

-(3) Initial GCM and SPCM promulgatmg orders (see fig 12—1)

The pudy of the order will contain the elements outlined in R.C.M.
1114 in the format of Appendix 17, MCM. If the order promulgates
the proceedings of a rehearing, it will recite that fact together with
the number and date of the court-martial order publishing the former
proceedings.

(4) Supplementary GCM, SPCM, and SCM promulgating orders
(see figs 12-2 through 12-7). In addition to the information con-
tained in Appendix 17, MCM, the order will include, if applicable,
the following:

(a) The date the sentence was adjudged if the supplementary
action in any manner affects a sentence of confinement.

. (b) The courts-martial case number (ARMY0000000) inserted in
parentheses at the end of the distribution list.

c¢. Authentication. Court-martial orders are authenticated in the
same manner as other orders discussed in AR 600-8-105, paragraph
2-18, with the exception of the authority line. The authority line in
convening orders indicates that the commander has personally acted
with respect to the selection of the personnel named in the order. In
court-martial orders, the authority line reads— . .

(1) BY COMMAND OF (grade and last name) when the com-
mander is a general officer. ’

(2) BY ORDER OF (grade and last name) when the commander
is below the grade of brigadier general

d. Distribution designation.

(1) The word "DISTRIBUTION" is placed begummg at the left
margin opposite the signature block. A list of the individuals, organ-
izations, and installations to which copies of the order will be sent
and the number of copies to be furnished will be indicated under
"DISTRIBUTION." Distribution includes one copy for the reference
set, when needed, and the record set of military publications.

(2) Standard distribution of orders within a command and to
agencies requiring full distribution may be designated by letters; for
example, distribution A, B, or combinations thereof, to indicate all
or part of the distribution made. Agencies included in each letter
designation are shown in a distribution list prepared and published
by the headquarters or agency concerned (AR 600-8-105, para
2-19).

e. Corrections. Court-martial orders are corrected in the same
manner as other orders discussed. in AR 600—8—105 paragraph
2-22, with the following exceptions: . .

(1) Changed material will be underscored

-(2) Further corrections will be made by additional corrected cop-
ies, as necessary, with the figure *2d’, *3d’, and so forth, inserted
before the words *"CORRECTED COPY’. Extreme care should be
used in preparing court-martial orders to avord the need for correc-
tions. Sy

12-8. Modlflcatlon of findings or sentence :

. a. Orders modifying the findings or all or any part of the sen-
tence of a GCM, SPCM, or SCM issued subsequent to the order
promulgating the result of a trial are published in appropnate sup-
plementary CMOs. :

b. Supplemental orders for Article 66 cases in whrch a peutlon to
the USCAAF has not been filed.

(1) No supplementary CMO is necessary if the accused waives or
withdraws appellate review under R.C.M. 1110 (and no modifica-
tion of the action in the initial promulgating order is necessary after
review under R.C.M. 1112) or if the USACCA affirms the findings
and sentence without modification, and

~(a) No dismissal or discharge was adjudged or approved; or

_ (b) A suspended dismissal or discharge has not been vacated
pursuant to Article 72, UCMIJ; and

(c) No action has been taken by TJAG or the SA modrfymg the
findings or the sentence.

(2) A supplemental CMO is necessary for a case involving a
sentence to dismissal or discharge not described in (1) above:.

(a) In a case involving a sentence to a punitive discharge in
which the accused has waived or withdrawn appellate review under
R.CM. 1110, the supplementary CMO will be promulgated on com-
pletion of review under R.C.M. 1112 or subsequently, after final
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review by TJAG pursuant to R.C.M. 1201(b)(2) if review by TIAG
is required under R.C.M. 1112(g)(1).

(b) In a case involving a sentence to dismissal in which the
accused has waived or withdrawn appellate review under R.C.M.
1110, the supplementary CMO will be promulgated after the record
has been forwarded to TJAG under R.C.M. 1112(g)(2) for action
under R.C.M. 1206.

(c) In a case reviewed by the USACCA, the supplementary CMO
will be promulgated after the expiration of 75 days from the date the
USACCA decision is served on or mailed to the accused under
paragraph 13-9 of this regulation, whichever is earlier, unless the
accused requests final action sooner or petitions the USCAAF for a
grant of review.

(3) A supplemental CMO is necessary in all other cases in which
competent authority modifies the findings or sentence.

(4) When the accused is enlisted, or is an officer not under an
approved or affirmed sentence to dismissal, the supplemental CMO
will be promulgated by the officer (or successor) exercising GCM
authority over the accused at the time the court-martial was held if
the case receives final review under R.C.M. 1112, or otherwise by
the officer presently exercising GCM authority over the accused or
by HQDA. If the accused is under an approved sentence to dismiss-
al, the supplementary CMO will be promulgated by HQDA.

¢. Supplementary orders for Article 66, UCMJ, cases in which a
petition to the USCAAF or the Supreme Court has been filed.
Supplemental CMOs, as required, will be promulgated either by the
officer presently exercising GCM authority over the accused accord-
ing to a letter of instructions from the Clerk of Court (JALS-CC), or
by HQDA.

12-7. Distribution of CMOs
Official copies of CMOs and amending orders, if any, issued from
the various headquarters are distributed as follows:

a. Convening orders. Convening orders will be dlstnbuted as
follows:

(1) One copy to each individual named in the order.

(2) One copy to the officer exercising GCM jurisdiction (inferior
courts only).

(3) One copy each for original and copies of the record of trial.

b. Initial court-martial promulgating orders. Regardless of the
sentence approved, the initial court-martial promulgating order will
be distributed as follows:

(1) One copy to each individual tried (included in the record of
trial provided to the accused).

(2) One copy each to the military judge, trial counsel, and de-
fense counsel of the court-martial at which the case was tried.

(3) Ome copy each to the immediate and next higher commander
of the individual tried. :

(4) Two copies for each individual tried to the GCM authority
(ATTN: SJA).

(5) One copy each to the commanding officer of the installation
and the commander of the corrections facility where the individual
tried is confined.

(6) One copy to the MPD/PSC which maintains the MPRJ of the
individual tried. The MPD/PSC will ensure the order is transmitted
to the Finance and Accounting Office maintaining the pay account
of the individual tried for filing and for use as a substantiating
document according to AR 37-104-3.

(7) One copy to the MPD/PSC maintaining the MPRJ of the
individual tried, ATTN: Records Section, for compliance with AR
600-8-104, chapter 6.

(8) One copy for each officer tried to U.S. Total Army Personnel
Command (TAPC-MSP), 200 Stovall Street, Alexandria, VA
22332-0400. For AGR officers, send to Commander, U.S. Army
Reserve Personnel Center, ATTN: DARP-ARO, 9700 Page Boule-
vard, St. Louis, MO 63132-5200.

(9) Two copies in GCM cases of officers only to Professor of
Law, United States Military Academy, West Point, NY 10996.

(10) One copy for each enlisted soldier tried to the Commander,

U.S. Army Enlisted Records and Evaluation Center, ATTN: PCRE-
FS, Fort Benjamin Harrison, IN 46249.

(11) One copy for each member of the Army Reserve mcd to
Commander, United States Army Reserve Personnel Center, ATTN:
DARP-PRD-MP, 9700 Page Boulevard, St. Louis, MO 63132-5200.

(12) In all SPCM cases, one copy forwarded to the Clerk of
Court (JALS-CC), Nassif Building, Falls Church, VA 22041-5013.

c. Initial GCM and SPCM CMOs promulgating acquittals, termi-
nations, or approved sentences not involving death, dismissal, puni-
tive discharge, or confinement for 1 year or more. In addition to the
distribution shown in subparagraphs 12-75(1) through (12) above,
initial GCM and SPCM CMOs promulgating acquittals, termina-
tions, or approved sentences not involving death, dismissal, punitive
discharge, or confinement for 1 year or more, will be dxstnbuted as
follows:

(1) In GCM cases, ten copies for each accused to the Clcrk of
Court (JALS-CC), Nassif Building, Falls Church, VA 22041-5013.

(2) Two copies to the records of each accused tried for delivery
(normally, by the guard), at the same time the accused is delivered,
to the Commandant of the USDB, corrections fac1hty, or the Federal
Bureau of Prisons institution in which the accused is to be conﬁned
under sentence.

- d. Initial court-martial ptomulgatmg orders with an apptoved sen-
tence that involves death, dismissal, punitive discharge, or confine-
ment for 1 year or more, whether or not suspended. In addition to
the distribution shown in subparagraphs 12-7b(1) through (12)
above, initial court-martial promulgating orders with an approved
sentence that involves death, dismissal, punitive discharge, or con-
finement for 1 year or more, whether or not suspended, will be
distributed as follows.

(1) Ten copies for each person accused to the Clerk of Court
(JALS-CC), Nassif Building, Falls Church, VA 22041-5013. (Place
eight copies in the original record of trial and one in each of the two
remaining copies of the record of trial that are forwarded). .

(2) Two copies of GCM and SPCM promulgating orders to the
Department of Veterans Affairs, Regional Office and Insurance
Center, 5000 Wissahickon Ave., P.O. Box 8079, Philadelphia, PA
19101, announcing approved findings of guilty of:

(a) Mutiny.

(b) Treasonable acts in violation of Articles 99, 104, or 134,
UCMIJ.

(c) Spying or espionage.

(d) Desertion.

(e) Refusal to perform service in the Army of the United States
or refusal to wear the uniform of the Army of the United States
because of conscientious objections.

(3) Twelve copies provided to the records of each accused for
delivery (normally, by the guard) to the Commandant of the USDB,
corrections facility, or the Federal Bureau of Prisons institution in
which the accused is to be confined under sentence.

e. SCM Record of Trial—

(1) On completion of the convening authority’s action, the SCM
record of trial (DD Form 2329) will be distributed as follows:

(a) One copy to the accused.

(b) One copy will be retained by the SCM authority.

(c) If the accused is confined, one copy to the commander of the ~
confinement facility in which the accused is or will be confined.

(d) Additional copies will be distributed as provided in sub-
paragraphs b(3), (4), (6), (7), and (10) above.

(2) On completion of review under R.CM. 1112 or R.CM.
1201(b)(2), the original and copies of the SCM record of trial
reflecting the completed review (see subparagraph 5-314) will be
distributed as follows:

(a) One copy to the accused.

(b) One copy will be retained by the SCM authority.

(c) Additional copies will be distributed as provided in b(3), (4),
(6). (7), and (10) above.

(d) The original will be retained by the commander exercising
GCM authority over the SCM convening authority, ATTN: SJA.

J. Supplementary CMOs—

(1) GCM and SPCM supplementary orders will be distributed in
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the same manner as provided for initial CMOs shown in b, ¢, and d,
above, except that copies are not required to be forwarded to the
military judge and trial or defense counsel of the court-martial at
which the case was tried. :

(2) SCM supplementary orders will be distributed as follows:

(a) One copy will be provided to each accused.

(b) One copy forwarded to the commander exercising GCM au-
thority, ATTN: SJA, over the SCM authority (for attachment to the
original record of trial).- :

(c) One copy to the MPD/PSC maintaining the MPRJ of the
accused. The MPD will ensure the order is transmitted to the Fi-
nance and Accounting Office maintaining the accused’s pay account
for filing and for use as a substantlatmg document accordmg to AR
37-104-3. .

(d) One copy to thc MPD/PSC mamtammg the MPRJ of the
accused, ATTN: Records Secuon, for complrance with AR
600-8-104, chapter 6.

“(e) One copy to the Commander, U.S. Army Enlisted Records
and Evaluation Center, ATTN: PCRE-FS, Fort Benjamin Harrison,
IN 46249, For AGR enlisted soldiers, send to Commander, U.S.
Army Reserve Personnel Center, ATTN: DARP- ARE. 9700 Page
Boulevard, St. Louis, MO 63132-5200.

() One copy to the commanding officer of the confinement facil-
ity of the mstallauon at which the accused is conﬁned, if appropn-
ate. -
(3) If the authonty issuing the supplementary order is other than
the authonty initially acting on the case, the latter will be forwarded
two copies of the supplementary order. These copies will be made
available for information and annotation of mlhtary pohce and crim-
inal investigation reports.

(4) A copy of all supplementary orders will also be provided to
the Director, U.S. Army Crime Records Center, Building 1465
6010 6th Su'cet Fort Bclvoxr, VA 22060-5585 o

-
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- DEPARTMENT OF THE ARMY
HEADQUARTERS, 20TH INFANTRY DIVISION
FORT BLANK, MISSOURI 638839

GENERAL COURT-MARTIAL ORDER '~~~ - - v ST "* 2 September 1995
NUMBER 3 A ‘ -

Private (‘EZ) John Doe, 102-23-3446, US i\rmy, cOmr}any A, 1st Bettslion, séth Infantry, Fort Blank,
Missouri 63889, was arraigned at Fort Blank, Missouri, on the following offenses at a generel court-
martial convened by Commander, 20th Infantry Division

Charge I Article 86. Plea. Guilty. Finding. Guilty.

Specification 1: Unauthorized absence from unit from 1 April 1995 to 31 May 1995, Plea: Guilty Find-
ing: Guilty.

Specification 2: Failure to repair on 18 March 1995 Plea. None entered. Dismissed on motion of de-

fense for failure to state an offense
Charge II. Article 91. Plea: Not Guilty. Finding: Not Guilty. o

Specification: Disrespect to superior noncommissioned officer on 30 March 1986 by saying to him
*Stick it in your ear.® Plea: Not Guilty. Finding: Not Guilty.

Charge III. Article 112a. Plea: Guilty. Finding: Guilty.

Specification 1: Wrongful possession of 150 grams of marijuana on 24 March 1995 Plea: Guilty. Find-
ings: Guilcy.

Specification 2: Wrongful use of msrijuana while on duty as a sentinel on 24 March 1985, Plea Guilty.‘

KRR

Findinqsx Guilty.

Specitication 3 Wrongful possession of heroin with intent to distribute on 24 March 1995 Ples:

Guilty. Findings: Guilty.
Charge IV, Article 121. Plea: Guilty. Finding: Guilty.

Specification 1: Larceny of property of a value of $150.00 on 26 March 1995. Plea: Guilty. Finding:
Guilty.

Specificetion 2: Larceny of property of a value of $125.00 on 27 March 1995. Plea: Not Guilty. Finding:
Guilty except the word "steal,® substituting "wrongfully appropriate."*

Charge V. Article 134. Plea: Not Guilty. Finding: Not Guilty, but Guilty of a violation of Article 128,

Specification: Assault on 25 March 1995 with intent to commit robbery. Plea: Not Guilty. Finding:
Guilty, except for assault with intent to commit robbery, substituting assault and battery.

Figure 12-1. Sample Initial general court-martial promulgating order (See App 17, MCM}—Continued
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GCMO No. 3, DA, HQ, 20th IN DIV, Fort Blank, MO, -dtd 2 Sep 95 (continued)
Additional Charge. Article 121. Plea: Guilty. I-‘J.nding. Gullty.

Specification 1: (Redesignated the Specification). Larceny of property of a value of $150.00 on 1 June
1995. Plea: Guilty. Finding: By consolidation with Specification 2, Guilty of larceny of property of a -
value of $350.00 on 1 June 1995, '

Specification 2: Larceny of property of a value of $200.00 on 1 June 1995 Plea: Not Guilty. Dismissed
upon consolidation with Specification 1 by the military judge. ‘

SENTENCE

Sentence was adjudged on 2 August 1995. Dishonorable discharge; forfeiﬁuz"e of all pay‘and alloﬁances,
confinement for 2 years, and reduction to the lowest _enlis;ed grade.

ACTION

The sentexice is approued and, excépt for the paré 6f the éentence éxtending to dishonorable diachargei i
will be executed. The service of the sentence to confinement was deferred 2 August 1995 and the defer-
ment is rescinded this date. -

BY COMMAND OF MAJOR GENERAL BLUNT:

-

' (signature)
.. JAMES S, SLADE .
CW2, USA
o Legal Administrator
DISTRIBUTION:
(See para 12-7)

Flgun 121, 3amplo Initiaf genonl court-martlal promulgatlng order (Su App 17 MCM)
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DEPARTMENT OF THE ARMY
HEADQUARTERS, 20TH INFANTRY DIVISION
" FORT BLANK, MISSOURI 63889

' GENERAL COURT-MARTIAL ORDER . 15 September 1995
NUMBER 6 :

In the cage of Private {(E2) John Doe, 102-23-3446, US Army, Company A, lst Battalion, 66th Infantry,

"Fort Blank, Missouri, the proceedings of which were promulgated in General Court-Martial Order Number

3, this headquarters, dated 2 September 1995, the following is the action taken pursuant to Article
' 64(c), Uniform Code of Military Justice:

DEPARTMENT OF THE ARMY
HEADQUARTERS, 20TH INFANTRY DIVISION
FORT BLANK, MISSOURI 63889
15 September 1995

ACTION

In the case of Private (E2) John Doe, 102~23-3446, US Army, Company A, 1st Battalion, 66th Infantry,:

Fort Blank, Missouri, the sentence is approved. The dishonorable dischatge will be executed.

/s/John T. Blunt

/t/JOHN T. BLUNT
Major General, USA
.Commanding

BY COMMAND OF MAJOR GENERAL BLUNT:

(signature)
JAMES S. SLADE
CW2, USA _
Legal Administrator .
DISTRIBUTION:
- (See para 12-7)

* MCM)

Figure 12-2. Sumplo Actlon and Supplomenury Court—Martlul Ordor when accused walvu or wmldraws appellato nviow (Seo App 17,
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DEPARTMENT OF THE ARMY
HEADQUARTERS, 20TH INFANTRY DIVISION
FORT BLANK, MISSOURI 63889

GENERAL COURT-MARTIAL ORDER . . 27 September 1995
NUMBER 56 :

The unexecuted portion of the sentence to confinement in the case of Private (E2) Jo Doe,
102-23-3446, US Army, Company A, 1st Battalion, 66th Infantry, Fort Blank, Missouri, adjudged on 29
August 1995, and promulgated in General Court-Martial Order Number 3, Headquarters, 20th Infantry
Division, Fort Blank, Missouri, dated 2 September 1995 is remitted. (Appellate review pending)

BY COMMAND OF MAJOR GENERAL SMITH:

(signature)

HARRY T. JONES

CW3, UsAa

. Legal Administrator
DISTRIBUTION:
(See para 12-7)

Figure 12-3. Sample supplementary general court-martial order remitting confinement prior to completion of appellate review (App 17,
_ _ o . b MCM). v . h ht

) DEPARTMENT OF THE ARMY
UNITED STATES DISCIPLINARY BARRACKS
US ARMY COMBINED ARMS CENTER AND FORT LEAVENWORTH
FORT LEAVENWORTH, KANSAS 66027

GENERAL COURT-MARTIAL ORDER ' 29 November 1995
NUMBER 89 - :

In the general court-martial case of Private (E2) John Doe, 102-23-3446, US Army, Company A, 1st
Battalion, 66th Infantry, Fort Blank, Missouri, the sentence to dishonorable discharge, forfeiture

of all pay and allowances, confinement for 2 years, and reduction to the lowest enlisted grade, ad-
judged 29 August 1995, as promulgated in General Court-Martial Order Number 56, this headquarters,
-dated 27 September 1995, the unexecuted portion of the sentence to confinement was remitted. Article.. . - .
71(c) having been complied with, the dishonorable discharge will be executed.

BY COMMAND OF MAJOR GENERAL BLUNT:

(signature)

HARRY T. JONES

CW3, USA

Legal Administrator
DISTRIBUTION:
(See para 12-7e)
(ARMY 999999)

Figure 12-4. Sample final supplementary general court-martial order after appeal process has been completed (App 17, MCM).
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DEPARTMENT OF THE ARMY
HEADQUARTERS, 20TH INFANTRY DIVISION
FORT BLANK, MISSOURI 63889

GENERAL COURT-MARTIAL ORDER ' 29 August 1995
NUMBER 7 :

So much of the order published in General Court-Martial Order Number 88, Headquarters, 20th Infantry
Division, Fort Blank, Missouri, dated 19 March 1995, as suspends execution of the sentence to bad
conduct discharge in the case of Private (E2) Jack Potts, 103-33-5556, US Army, Company A, 1st Battal-
ion, 66th Infantry, Fort Blank, Missouri, is vacated pursuant to Article 72. (Appellate review pend-
ing).

BY COMMAND OF MAJOR GENERAL BLUNT:

(signature)

JAMES S, SLATE

CW2, USA

Legal Administrator
DISTRIBUTION: )
(See para 12-7)

Figure 12-5. Sample vacating ordér when suspended BCD vacafod by CA and case still pendlng'appoal

DEPARTMENT OF THE ARMY
. HEADQUARTERS, 20TH INFANTRY DIVISION
_ FORT BLANK, MISSOURI 63889

" GENERAL COURT-MARTIAL ORDER o o 3 October 1995
NUMBER . . . 16

So much of the order published in General Court-Martial Order Number 88, Headquarters, 20th Infantry .
Division, Fort Blank, Missouri, dated 19 March 1995, as suspends execution of the sentence to bad
" conduct discharge in the case of Private (E2) Jack Potts, 103-33-5556, US Army, Company A, 1st Battal-
ion, 66th Infantry, Fort Blank, Missouri, was vacated pursuant to Article 72 by General Court-Martial
Order Number 7, this headquarters, dated 29 August 1995. Article 71(c) having been complied w1th, the
bad conduct discharge will be executed

BY COMMAND OF MAJOR GENERAL BLUNT:

(sigmature)

JAMES S. SLATE g
CW2, USA ~

: : Legal Administrator
DISTRIBUTION:
+(See para 12-7)

" Figure i2-6. Afior appeal procai complete, sample order ox'ocuting‘;BCD' :
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DEPARTMENT OF THE ARMY:
HEADQUARTERS, 20TH INFANTRY DIVISION
FORT BLANK, MISSOURI 63889

GENERAL COURT-MARTIAL ORDER
NUMBER 21

12 October 1995

The deferment of that portion of the sentence that provides for confinement for one year pubi}shed in .
General Court-Martial Order Number 8, this headquarters, 11 September 1995, in the case of Private.
(E2) Winston LeMay, 322-22-2223, US Army, Company A, 22d Infantry, Fort Blank, Missouri, adjudgedon 1.
September 1995, is rescinded. The portion of the sentence to confinement will be executed. ’

BY COMMAND OF MAJOR GENERAL BLUNT:

(signature)
JAMES S. SLATE
- CW2, USA
- Legal Administrator
DISTRIBUTION: .
(See para 12-7)

Figure 12-7, Samplo general court-martlal promulgating order rescinding deferment previously granted aﬂer the convenlng authorlty has
taken action in the case (App 17, MCM)

Chapter 13
Appellate Review Matters

13-1. Scope
This chapter discusses appellate review matters pertaining to— -
a. Appeals under Articles 62 and 66, UCMI.
b. The waiver or thhdrawal of an appeal under Article 61,
UCMIL.
¢. Petitions for extraordinary relief filed by the United States.

13-2. Petitions for extraordinary relief s

Prior to filing a petition for extraordinary relief with the USACCA
or the USCAAF on behalf of the United States or Government
officials, in their capacity as Government officials, trial counsel,

emnment Appellate Division (GAD). However, counsel from GAD
will not represent the Government until appointed to do so by TIAG
under Article 70, UCMJ.

13-3. Appeais under Article 62

a. A trial counsel shall not file a notice of appeal under RC. M

908 unless authorized to do so by the GCM authority or the SJA.
Appeals forwarded under R.C.M. 908(b)(6) will be sent to the

Chief, Government Appellate Division, USALSA, Nassif Building,"

Falls Church, VA 22041-5013 (CDR, USALSA, FALLS CHURCH,
VA// JALS-GA//). The Chief, GAD, will, after coordination with
the Assistant Judge Advocate General for Military Law and Opera-
tions, decide whether to file the appeal with-USACCA and will
notify the trial counsel of this decision by expeditious means. -

b. The trial counsel shall serve a certificate of notice of appeal -

under R.C.M. 908(b)(3) on the military judge. The certificate shall
reflect the date and time of the military judge’s ruling or order from
which the appeal is taken, and the time and date of service on the
military judge.

¢. The matters forwarded under R.C.M. 908(b)(6), including an
original and three copies of the verbatim record of trial (only those
portions of the record that relate to the issue to be appealed),
together with the certificate of notice of appeal, will be forwarded to
the Chief, GAD, within 20 days from the date written notice of

appeai is filed with the trial court. If the decision is not made to file
the appeal with the USACCA, the Chief, GAD, will return all

~copies of the record to the trial counsel.

" d. Following a decision of the USACCA, the Clerk of Court will
notify the military judge and the convening authority, who will
ensure the accused is notified promptly as required by R.C.M.
908(c)(3). Whether the accused is notified orally on the record or by
other means, the trial counsel’s certificate as to the fact, date, and
method of notification will be sent immediately to the Clerk of
Coun (JALS-CC), Nassif Bulldmg, Falls Church VA 22041-5013.

13—4 Appellate advice aﬂer trlal

. -.a. Apart from the advice an accused has received pursuant to -
.. R.C.M. 1010, the trial defense counsel will explain to the accused

SJAs, or their representatives will ‘coordinate with the Chief, Gov- - - the fights to appellate review that apply to the case. The trial

defense counsel will submit for attachment to the record of trial a
record of advice given to the accused concerning appellate review
and appellate counsel and the accused’s election concerning repre-
sentation by military or civilian counsel before the USACCA.

b. The Chief, USATDS, will prescribe policies and procedures to
ensure compliance with this paragraph.

c. With regard to appellate advice after a decision by the USAC-
CA, see paragraph 13-9 of this regulation and DA Form 4917-R
(Advice as to Appellate Rights), DA Form 4918-R (Petition for
Grant of Review in the United States Court of Military Appeals),
and DA Form 4919-R (Request for Final Action), (DA Forms
4917-R, 4918-R, and 4919-R will be locally reproduced on 8 1/2-

.. by 11-inch paper. Coplcs of these forms are located at the back of -
" this regulation.). R )

13-5. Walver or withdrawal of appellate review
a. A waiver of appellate review or withdrawal of an appeal pur-

suant to Article 61 and R.C.M. 1110 shall be made on DD Form

2330 (Waiver/Withdrawal of Appellate Rights in General and Spe-
cial Courts-Martial Subject to Review by a Court of Military Re-

view) or DD Form 2331 (Waiver/Withdrawal of Appellate Rights in

General Courts-Martial Subject to Examination in the Office of The

Judge Advocate General). (Both DD Forms 2330 and 2331 are

approved for electronic generation, See app A, sec IV for specific

instructions.) (See App 18, MCM.) In GCM cases and in SPCM
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" cases in which a BCD has been approved, review pursuant to
R.CM. 1112 will be completed before the record of trial is for~
warded pursuant to paragraph 5-42 of this regulation. The
withdrawal of an appeal must be filed with, or immediately for-

- warded to, the Clerk of Court, U.S. Army Judiciary (JALS-CC). The
Clerk of Court will refer the withdrawal to the Court before which
the appeal is pending or to the Examination and New Trials Divi-
sion and thereafter will return all copies of the record for review

- pursuant to R.CM. 1112 under the rules or instructions of the
cognizant Coun or division. :

b. An accused may not revoke a waiver or withdrawal of appel-
late review made in substantial compliance with R.C.M. 1110.
When, however, review under R.C.M. 1112 or R.C.M. 1201(b)(2)
results in a rehearing, the accused is entitled to any applicable
appellate nghts unless he or she again waives or th.hdraws further

_appellate review. . . .

13-8. Identitying eompanlon and other cases
a. The trial counsel will annotate the cover of each original
record of trial forwarded for review under Article 66 to identify
each person (grade, name, social security number) tried or expected
‘to be tried separately: in a case potentially subject to appellate
review pursuant to Article 66 for involvement in an offense that is
the same as or related to one tried in the case being forwarded.
These co-accused, co-actors, or co-conspirators, as the case may be,
- will be identified under a heading “Companion Cases.” The purpose
of this is to facilitate assignment of cases among the panels of
USACCA and to avoid conflicts of interest in the assignment of
appellate defense counsel. If there are no companion cases, the
_ words “no companion cases” will be entered under the above head-
" b. In addition, the trial counsel will annotate the cover of each
- original record of trial forwarded for review under Article 66 to
identify any prosecution witness or victim known to have been tried
" for any offense by court-martial subject to review pursuant to Arti-
cle 66 so that potential conflicts of interest in the assngnment of
appellate defense counsel can be avoided.

,:13—7 Rules of appellate procedure .
. See AR 27-13, for the rules of appellate procedure,

13-8. Clork of Court U.S. Army Judiclary .

a. The Clerk of Court, U.S. Amy Judxcnary (JALS-CC), Nassxf
Building, Falls Church, VA 22041-5013, receives records of trial,
petitions for extraordinary relief, petitions for a new trial in pending
cases, withdrawals of appeals, and other appellate matters forwarded
to TJAG and acts in a ministerial capacity for TIAG in referring
such matters to the USACCA or USCAAF and in desxgnatmg appel-
late counsel for the parties.

b.. In cases remanded to TJIAG, the Clerk of Court acts for TJAG
under the order of” remand and refers records of trial to the
USACCA or a convening authority, w1th necessary instructions, for
compliance with the mandate.

c. The Clerk of Court keeps the Chief, U.S. Army Judiciary, and
TIAG informed of the state of the military appellate process and of
the need for any statutory, regulatory, or rule changes ;

13-8. Serving USACCA decislons on the accused
a. To protect the rights of the Government and the accused, a
. copy of each USACCA decision (opinion or order disposing of an

" . appeal or petition) must be served as expeditiously as possible on

each accused and counsel for the accused and a record maintained
of the date and manner of service.

b. The Clerk of Court is responsible for serving decisions on
counsel for the accused. In cases where all of the accused’s - appel-
late counsel are Defense Appellate Division (DAD) counsel, service
of the decision on the Defense Appellate Division (JALS-DA) shall
constitute service on the accused’s appellate counsel of record.

c. The decision copy to be served on the accused, as well as a

copy to be placed in the accused’s MPRIJ, will be sent to the GCM

authority currently exercising jurisdiction over the accused. If the
GCM authority who receives the correspondence is not currently
exercising GCM authority over the accused, he or she will cause the
correspondence to be sent by endorsement to the new GCM author-
ity over the accused, ATTN: SJA (this correspondence will not be
sent to commanders of stockades, correctional holding detachments,
personal control facilities, or similar organizations, who do not exer-
cise GCM authority over the accused). The GCM authority will also
send a copy of the endorsement to the Clerk of Court (JALS-CC),
Nassif Building, Falls Church, VA 22041-5013. .
d. Information copies of decisions shall be sent to the confine-
ment facility in which the accused is confined, and to the GCM
authority exercising jurisdiction over the accused at the time of .trial

‘and the GCM authority who took initial action on the record of trial

if one or- both of them are different from the GCM authority indi-
cated in ¢, above. ,

e. The USACCA decision will be served on the accused in per-
son whenever possible. In addition to the decision, unless the deci-
sion sets aside all findings of guilty and the sentence and dismisses

“the charges, or involves a case referred to the USACCA under

Article 69, UCMJ, the accused will be given a completed copy of
DA Form 4917-R, five copies of DA Form 4918-R on which the
accused’s name, grade, service number, and USACCA docket num-
ber will be entered, and a postage paid envelope addressed to US-
CAAF. The person who served the decision personally on the
accused will complete the certificate in Section A of DA Form
4916-R (Certificate of Service/Attempted Service) and ensure that
the original and two copies are sent to the Clerk of Court, (JALS-
CC). DA Form 4916-R will be locally reproduced on § 1/2~ by
11-inch paper. A copy for reproduction is located at the back of this
regulation. If personal service cannot be made because the accused
is absent from his or her unit without proper authority, Section B of
DA Form 4916-R will be used to certify the circumstances. The
original and two copies with any available documentary evidence of

- the absence (for example, DA Form 4187) will be sent to the Clerk

of Court. If there is any other reason, such as illness of an accused
who is present in the command, that appears to preclude personal
service, the Clerk of Court should be contacted for advice.

f When personal service cannot be made because of the author-
ized absence of an accused (such as excess leave), the decision copy
will be served by first class certified mail, retumn receipt requested.

The use of special postal service is authorized as an exception to

AR 25-51. The decision will be sent to the address provided by the
accused at the inception of the absence or subsequently. If the
accused provided no address, the packet will be sent to the most
recent home address reflected in the accused official military per-
sonnel records. Except when the decision sets aside all approved

_ findings of guilty and the sentence and orders the charges dismissed,

the documents described in e, above, will be prepared and sent with
the decision.

8 As soon as the decision is malled the person mailing it must
complete item 1 of the Section C, DA Form 4916-R. The form is
then held for return of service to the Clerk of Court (JALS-CC)
when the earliest of the following happens:

(1) The signed certified mail receipt (PS Form 3811) is recenved
(complete item 2a, Section C, DA Form 4916-R). - .~

(2) The packet is returned undeliverable (complete item 2b, Sec-
tion C, DA Form 4916-R). .

(3) Sixty-five days have passed since the decnsxon was maxled
and nothing has been returned or received (complete item 2c Sec-
tion C, DA Form 4916-R).

h. When Section C of DA Form 4916-R is used the return of
service to the Clerk of Court will include the original and two

. copies of the completed DA Form 4916-R, and any material re-

turned by the USPS, such as the signed return receipt (PS Form
3811), the receipt for certified mail (PS Form 3800), or the un-
opcned envelope with its contents. C

i. If a petition for grant of review by the USCMA is received by
the GCM authority, the date of receipt will be noted and the petition
will be forwarded to USCMA immediately.
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13-10. Cases remanded by the USACCA or USCAAF
"."a. When a decision of the USACCA or USCAAF directs or
authorizes further proceedings, such as a rehearing, a limited hear-
ing, or a new action by the convening authority, the accused must
be located and furnished a copy of the decision. Further proceedings
in USACCA cases need not be delayed, however, solely to permit
an accused to petition USCAAF for a grant of review or otherwise
appeal the matter, ~ = .

b. Any special mstructrons deemed necessary to carry out the
mandate of the Court will be transmitted by the Clerk of Court with
the record of trial that was remanded.

(1) The original and any copies of a record of trial that was
remanded for further proceedings must remain intact except for
documents needed for reintroduction in the further proceedings,
such as the original charge sheet and exhibits to be readmitted into
evidence. Documents and copies of documents withdrawn should be
replaced if not used, or, if used, replaced by a trial counsel memo-
randum explaining their disposition. In particular, the original copies
of a decision of a Court, action of a convening authority, post-trial
review or recommendation, pretrial advice, and Article 32 investiga-
tion must not be withdrawn. All copies of the record remanded
should be returned with the record of further proceedings except
that, if action on the sentence is such that no further review pursuant
.to Article 66 or 67 is required, only the original record need be

-returned to the Clerk of Court. All copies of the record remanded
should be returned with the record of further proceedings.

(2) In addition to any new document in the nature of a pretrial
advice and referral to a court-martial, the authenticated record of
further proceedings must be accompanied by the original of any new
action by a convening authority and the same number of copies of
an order promulgating the action as required when a record is
initially forwarded for review pursuant to Article 66 or 69 as the
-case may be.

(3) In the absence of specrﬁc advice to the contrary the GCM

- authority should consider that an accused’s right to speedy disposi-
- tion of criminal charges, right to address matters to a convening
" authority, and right of counsel to comment on a SJA’s recommenda-

tion to the convening authonty apply to the further proceedmgs

: 13—11 Leave or transfer pending appellate revlew

- a. An accused who is under sentence to a dismissal or punitive

- discharge, approved by the convening authority and unsuspended,
and who is not serving a sentence to confinement, may, under- AR
630-5, voluntarily or involuntarily be authorized by the officer exer-
cising GCM jurisdiction to take leave, including excess leave, until

~ there is a final judgment in the case.
" b." The GCM authority will ensute that the Clerk of Court (JALS-
CC) is expeditiously furnished copies of all transfer orders and
excess leave orders or a copy of DA Form 31 when an accused has
been transferred from hrs or her Junsdrctron or is placed on excess
leave . .

Chapter 14
Application for Flellef under Artlcle 69, UCMJ

14-1. General

" a. This chapter implements R C M. 1201(b)(3) and Amcle 69(b)
UCML. It prescribes the procedures for applying to TJAG for relief
from the findings or sentence in SPCM or SCM court-martial case
“that has been finally revrewed but has not been reviewed by the
USACCA. " .

b. TIAG may vacate or modrfy the findings or sentence in whole
or in part and may grant relief on grounds of— :

(1) Newly discovered evidence. ' -

(2) Fraud on the court. ‘
" (3) Lack of jurisdiction over the accused or the offense. ©

(4) Error prejudicial to the substantial rights of the accused.

(5) Appropriateness of the sentence (except that the quality of the

behavior or duty performance of the accused after trial or any
evidence of personal hardship not admitted at trial is normally not a
basis on which relief on grounds of sentence appropriateness may be
considered). ,

¢. A request for relief according to thrs chapter is not a part of
the appellate process in a court-martial case. No provrsron exists for

- a hearing ‘or personal appearance before TJIAG.

d. Relief under Article 69(b), UCM]J, the R.C. M and this chap—
ter is authorized only when the court-martial is final within the
meaning of R.C.M. 1209(a)(2) and when at least one of the grounds
set forth in b, above, has been established to the satisfaction of
TIAG. If TIAG sets aside the sentence; he may, except when the
setting aside is based on lack of sufficient evidence to support the

“findings, order a rehearing. A new trial may be granted only under
‘Article 73, UCMJ. The denial of relief by TIAG under the provi-

sions of this chapter does not preclude application on clemency
grounds under Artrcle 74, UCMJ (see AR 190—47 or AR 15 185).

‘.14—2 Procedures for maklng applleatlon

' a. Application for relief should be made on DA Form 3499
- (Application for Relief from Court-Martial Findings and/or Sentence
. under the Provisions of Title 10, United States Code, Section 869),
*which may be obtamed through normal pubhcauons supply chan-
- nels.

b. DA Form 3499 will be prepared and submrtted accordmg to

_ the requirements set forth in the instructions contained on the form.

DA Form 3499 must be filed in the Office of The Judge Advocate
General by the accused, or by a person with authority to act for the
accused, on or before the last day of the two-year period beginning

_on the date the sentence was approved by the convening authority.

c. Failure to file within the prescribed time may be excused by
TIAG for good cause established by the accused. '

14—3 Submlsslon of appllcatlon : ~

a. When an applicant seeks relief from the findings or sentence,
or both, of a SPCM or SCM and is a member of the command that
convened the court-martial (or of a unit within the same GCM
jurisdiction) the application will be sent through the office of the
SJA of that GCM jurisdiction. That office will forward the applica-

. tion to HQDA (JALS-ED), Examination and New Trial Drvrsnon,
" Nassif Building, Falls Church, VA 22041-5013 wrth——

(1) The original record of trial.

() Copres of all court-martial orders in the case. .

" (3) Any matter related to the allegations of the apphcant

" (4) Appropriate comment on these allegatlons

.b. When an applicant seeks relief from the findings or sentence,

'or both, of a GCM (amenable to review under-Article 69, UCM]J,
. and this regulation) and is a member of the command that convened

the court-martial, the application will be submitted through the of-

_ fice of the SJA of that command. That office will forward the

application, with appropriate comment, to HQDA (JALS-ED).

c. All other applications will be submitted directly to HQDA
(JALS- ED) '

144, Tlmellnese R AN S

a. -Timely submission of an apphcatron for relief is necessary. As
time passes, it may become difficult, if not impossible, for the
applicant to establish the facts upon whrch relief could have been

granted.

b. Apphcants on actlve duty are encouraged to consult a member
of the JAGC, when available, before preparing an applrcatron for

- relief. .
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Chapter 15 -
Report of Judicial and Dlsclpllnary Actlvlty In the
Army, Requirements Control Symbol JAG-2 (R12)

15-1. Preparation
a. The SJA of each command having GCM Jurxsdrcuon will pre-
pare the DA Form 3169-R (Report of Judicial and Disciplinary

Activity in the Army, Requirement Control Symbol JAG-2(R12)).

DA Form 3169-R will be locally reproduced on 8 1/2- by ll-inch
paper. A copy for reproduction is located at the back of this regula-
tion. The SJA will fill in all information required in the heading of

the DA Form 3169-R, including the Report Control Number as-’

signed to the jurisdiction submitting the report.

b. The SJA will obtain data for the report from the commands
attached or assigned to the GCM jurisdiction. For RC units located
within the CONUS, Major U.S. Army Reserve Command
(MUSARC) SJAs will collect and forward disciplinary statistics to
the supporting AC GCMCA (see chap 21). Such statistics will be
included in the report by the AC SJA in the month when received
regardless of the date of imposition of the punishment or the date of
the convening authonty action.

15-2. Frequency and content
a. The report will be prepared monthly and will include—
(1) Total nonjudrcral pumshments (formal and summanzed) dur-
ing the month.

(2) Total SCMs revrewed under Article 64, UCMJ, dunng the'

month.

(3) Processing time for SCMs and SPCMs (non-BCD)

(4) Civilian felony convictions. -

(5) Total pumber of Chapter 10s approved in all court-martial
cases.

b. If a GCM jurisdiction is dissolved, unless the records are
transferred to the office of the SJA of another GCM jurisdiction, the
report will include data up to the date of dissolution. :

15-3. Routlng and due date
a. The report will be sent by the SJA (with a copy “to the

MACOM SJA) to HQDA (JALS-CC), Clerk of Court, Nassif Build-

ing, Falls Church, VA 22041-5013, not later than S working days
after the last day of the month, or if the GCM junsdxcuon is
dissolved, as soon as possible after the dissolution.

b.” For RC units located within the CONUS, MUSARC SJAs will
collect and forward disciplinary statistics to the supporting AC
GCMCA (see chap 21). Such statistics will be included in the report
by the AC SJA in the month when received regardless of the date of
imposition of the pumshment or the date of the convemng aurhonty
action.

15-4 Negatlve reports .
Negative reports are required and may be submrtted by memoran-
dum or message, phone, or fax to the Clerk of Court (JALS-CC)

15-5. Instructlons for completlng DA Form 3169-R :

a. Section A—Nonjudicial Punishment, . - . - :

(1) Item la. Total soldiers punished. In the summanzed" col-
umn, enter the number of soldiers who received nonjudicial punish-
ment through summarized procedure during the report period. In the
"formal” column, enter the number who received punishment though
formal procedures. Add the two entries and enter the total in 1tem
S5a.

(2) Item 1b. Total imposed for drug offenses. Enter in the respec-
tive columns the number of soldiers shown in item la on.whom
punishment was imposed for a drug offense.(whether. or pot a
nondrug offense was also involved). For thrs report, do not report
alcohol as a drug.- -

(3) Item 2. Total number of appeals from pumshment Enter the
number of appeals received in the report period, according to
whether the punishment appealed from was imposed by summarized
or formal procedures. Report an appeal even though the punishment

might have been imposed during an earlier report period and regard-
less of whether the appeal has been finally acted on. The unit in
which the appeal is acted on (not the unit in which the punishment
was imposed, if the two are different) will report the appeal from
punishment. .

(4) Item 3. Number of appeals granted. Enter the number of
appeals granted during the report period in whole or in part accord-
ing to the type of procedure (summarized or formal) used in the
punishment appealed from. The unit in which the appeal is acted on
(not the unit in which the punishment was imposed, if the two are
different) will report the appeal granted.

(5) Item 4. Number of soldiers who were offered but refused to
accept Article 15. Enter the number of soldiers offered nonjudicial
punishment who, during the report period, demanded trial by court-
martial in lieu of the type of nonjudicial pumshment (summanzed or
formal) offered.

(6) Item Sa. Combmed total. This is the total of the two enfries in
Item la.

(7) Item 5b. Profile of soldiers pumshed by Arucle 15 When
entering information here, assure that the column totals are correct
and, when added together, agree with the information shown in item
1a or 1b. For example, the number of enlisted males and enlisted
females shown here as receiving summarized punishment must
agree with the number entered in the item la "summarized” column.
The number shown as receiving punishment for drug offenses must
agree with the number shown in the item 1b "summarized” column.
Similarly, the number of male and female officers and enlisted
soldiers shown as receiving "formal" punishment must agree with
those shown in the respective formal columns of items 1a (total for
all offenses) and 1b (total for drug offenses). :

b. Section B—Summary Courts-Martial. :

(1) Item 6a. Total number of SCM. For the ﬁrst four blocks of
item 6a, enter the number of SCM during the teport penod—

. (a) Terminated prior to findings.

(b) Resulting in acquittal.

(c) Resulting in disapproval of all ﬁndmgs of gmlty by the con-
vening authority. ,

(d) Reviewed by a JA. ' .

(2) Item 6a. Total number of SCM drug specrﬁcauons Enter in
the last three blocks of item 6a the total number of charged drug
specifications for all tried SCM, by categories of—.

(a) Use or possession. Wrongful introduction of a controlled sub-
stance and wrongful importation or exportation of a controlled sub-
stance will be reported as "use or possession" in this block.

.. (b) Distribution.

A{c) Manufacture Note that, because of potentrally multrple drug
specrficatrons in any SCM case, the numbers of drug specifications
in any or all of the last three blocks of item 6a may total more than
the numbers of drug-related SCM cases in the thrrcl or forth block of
item 6a. -

'(3) Item 6b. Tried by military judge. Enter the number of cases
shown in 6a in which a military judge was the SCM ‘

(4) Items 7a, 7b, 8. Self-explanatory. a '

(5) Item 9. Profile of soldiers tried and profile of soldiers con-
victed by SCM. Enter in each of the four columns in items 9a and
9b the number of soldiers in each ethnic category listed. The total
for each column must equal the sum of the numbers in the ethmc
categories in the same column. .

c. Section’ C—Processing Time,

(1) Item 10. In the "Summary court-martial" column, enter the
number of SCMs completed during the report period (same as "total
tried” in item 6a). In the "special court-martial® column, enter the -
number of SPCMs during the report period—

(a) Terminated prior to findings.

(b) Resulting in acquittal.

(c) Resulting in drsapproval of all fmdmgs of guilty by the con-
vening authority. - :
(d) Reviewed by a JA and not including approved semences toa
BCD. -

(2) Items 11, 12 and 13 Compute the averages by exammatmn
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of the records of trial and allied papers reflected in item 10. Round

fractions of one-half or more to the next higher whole number.

d. Section D—Chapter 10s.

(1) Item 14. Total chapter 10s. In the first column enter the
numbers, for each category, of all approved discharges (including
those based on drug charges) under AR 635-200, chapter 10. Enter
the total number of chapter 10s at the bottom of the first column.

(2) Item 14. Total drug-related chapter 10s. In the second column
enter the numbers, for each category, of all approved discharges
under AR 635-200, chapter 10, based wholly or in part on drug
charges. Enter the total number of drug-related chapter 10s.at the
bottom of the second column.

(3) Item 14. Total drug-related specifications. Enter in the last

three columns of item 14, for each category, the total number of

charged drug specifications of—

{a) Use or possession. Wrongful introduction of a controlled sub-
stance and wrongful tmportatxon or exportauon of a controlled sub-
stance will be reported as "use or possession” in this column

(b) Distribution. C:

(c) Manufacture. Note that, because of potentially multtple drug

specifications in any court-martial case, the numbers of drug specifi-’

cations in any or all of the last three columns of item 14 may total
more than the numbers of drug-related chapter 10 cases.

e. Section E—Civilian Felony Convictions. Item 15. Enter the
number of persons (including those on leave, TDY, or AWOL)
assigned or attached to units of the reporting jurisdiction reported
during the reporting period as having been convicted in any U.S.
Federal or State jurisdiction of an offense amountmg to a felony
under the laws of that jurisdiction.

J Special Requirements to Report Drscxplmary action resultmg
Jrom expanded RC jurisdiction. AC SJAs will report those discipli-
nary actions that result solely from expanded RC jurisdiction as a
separate category on DA Form 3169-R. This will be accomplished
by adding a parenthetical number to the numbers already entered in
blocks 1a (Summarized and Formal columns), 5a, 6a (Total Tried
and Total Convicted columns only), and 14 (Total Chap 10s column
only) of the DA Form 3169-R. The parenthetical number will reflect

* the total number of actions that result from expanded jurisdiction
over RC soldiers under the Military Justice Amendments of 1987
for each category reported. For example, block 5a would contain
two numbers: the number for the combined total of soldiers pun-
ished and the parenthetical number representing the portion of the
total that resulted from expanded jurisdiction under the Military
Justice Amendments of 1987, for example, 236 (17). A negative
report is not required. (Do not include in the parenthetical discipli-
nary actions taken against Active/Guard Reserve soldiers or other
RC soldiers whose disciplinary actions were not dependent on ex-
panded jurisdiction under the Military Justice Amendments of
1987.) For RC units located within the CONUS, MUSARC SJAs
will collect and forward disciplinary statistics to the supporting AC
GCMCA’s SJA. (See ‘chap 21) .

Chapter 16
Allegations of Misconduct and Suspenslon of
Counsel and Mllltary Judges

SQctlon 1
General

16-1. Scope

This chapter implements and amphﬁes RCM 109. It sets forth
standards and procedures for handling complaints by and against
counsel, including civilian counsel, and military judges. Counsel
before courts-martial, appellate counsel, and military judges play a
vital role in the preservation of military justice and discipline. A
consequent obligation of this role is the maintenance of the highest

standards of ethical conduct. Fundamental ethical principles are
available as guides in maintaining this integrity (para 5-8).

16-2. Withdrawal of certlfication by TJAG
Nothing contained in this regulatlon is to be construed as a limita-
tion on the power of TJIAG to issue or withdraw—

a. Any certification of qualification to act as military judge made
pursuant to Article 26, UCMJ, or

b. Any certification of competency to act as counsel before GCM
made pursuant to Article 27(b), UCMJ.

Section 1l N
Suspension of Counsel B

16-3. General L

a. Action may be initiated to suspend counsel (R.C.M. 109) when
a person acting or about to act or likely to act as counsel before
proceedings governed by the UCMJ or the MCM—
(1) Is or has been guilty of professional or personal misconduct
of such a serious nature as to show that he or she is lackmg m
integrity or good demeanor, or

(2) Is otherwise unworthy or unqualified to perform the duties of
counsel.

b. Action to suspend under this chapter may be taken agamst a
person who—

(1) Is certified as qualtﬁed to perform the duues of counsel of
GCM under Article 27(b), UCMIJ, or

(2) Has been selected or obtained as counsel by the accused
under Article 38(b), UCMJ.

(3) Has appeared as counsel for the accused in proceedings
governed by the UCMJ or the MCM or is likely to represent the
accused ‘at such proceedings in the future. - ,

16-4. Grounds for suspenslon :

a. Grounds for suspension include, but are not limited to—

(1) Demonstrated incompetence while acting as counsel during
pretrial, post-trial, or appellate stages of the proceedings.

(2) Preventing or obstructing justice, including the deliberate use
of frivolous or unwarranted dilatory tactics.

(3) Fabricating or attemptmg to fabncate papers, tesumony, or
evidence. .

(4) Tampering or attempting to tamper with a w1tness

(5) Abusive conduct toward the members of the court, the m1h
tary judge, or other counsel.

.(6) Conviction of a felony or any offense involving moral turpr-
tude. . .

)] Convxcuon, recexpt of nonjudrcral pumshment or nonpumttve
disciplinary action for a violation of Article 98, UCMI.

(8) Attempting to act as counsel in a case mvolvmg a secunty
matter by one who is a secunty risk.

(9) Disbarment or suspens:on by a Federal State or forexgn
coun

(10) Suspensxon from pracuce as counsel before courts-matttal by
the JAG of another armed force or by the USCAAF.:

(11) Flagrant or continued violations of any specrﬁc rules of
conduct prescribed for counsel in paragraph 5-8 of thJs regulatron.
or other applicable standards. - - -

(12) Violation of the Army Rules of Professronal Conduct for
Lawyers (DA Pam 27-26) or other applicable ethical -standards,
whether such misconduct occurs before a military court or other
tribunal. ‘

~b. Action to suspend should not be initiated because of—

(1) Personal prejudices or hostility toward counsel, because he or
she has presented an aggressive, zealous, or novel defense, or -

(2) When the apparent misconduct as counsel stems solely from
mexpenence or lack of mstructton in the performance of legal du-
tles ' ; . o .

16—5 Actlon to suspend mllltary counsel
* a. General. Action to suspend a person from actmg as counsel
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before courts-martial or as appellate counsel may be initiated when
other available remedial measures, including punitive action—

(1) Are inappropriate.

(2) Have failed to induce proper behavior.

b. Remedial measures. Full consideration will be given to the
appropriateness and effectiveness of such measures as—
- (1) Admonition. .

(2) Instruétion.

(3) Temporary suspension. .

(4) Proceedings in contempt.

(5) Nonjudicial punishment under Article 15, UCMJ.

(6) Trial by court-martial.

(7) Relief of the person from duties as appomted counsel, assist-
ant counsel, or appellate counsel.

¢. By a court-martial. The trial judge or court-martial wnthout a
trial judge may determine initially and on his or her or its own
motion whether a person is qualified to act as counsel before the
court-martial in a particular case. If a counsel is guilty of miscon-
duct, the trial judge or a court-martial without a trial judge may
admonish him or her. If the misconduct is contemptuous, the trial
judge or court-martial may punish him or her (Article 48, UCMJ;
R.CM. 109). If admonition or punishment is inappropriate or fails
to achieve the desired standard of behavior, the court should adjourn
and report the fact to the supervising staff or command judge advo-
cate or Regional Defense Counsel for processing according to AR
27-1.

d. By an appellate court. Action to suspend a person actmg as
appellate counsel will be referred to the supervising JA for process-
ing according to AR 27-1.

16-8. Actlon to suspend clvillan counsel

The procedures and actions set forth above for suspending military
counsel or civilian counsel within the Judge Advocate Legal Service
(JALS) will also apply insofar as practicable against civilian counsel
who represent the accused or are likely to represent the accused at
courts-martial or other proceedings governed by the UCMIJ or the
MCM.

16-7. Modification or revocation of suspension or
decertlification

TJAG may (on petition of a person who has been suspended or
decertified as counsel (Article 27(b), UCMIJ), and on good cause
shown) modify or revoke a prior order to suspend or decertify.

16-8. Removal of counsel or reassignment of dutles

Nothing in this chapter will prevent the military judge or other .

appropriate official from removing a counsel from acting in a partic-
ular court-martial, nor prevent the permanent reassignment or as-
signment temporarily to different duties prior to, during, or
subsequent to proceedings conducted under the provisions of this
chapter.

Section il
Suspension of Military Judges

16-9. General

Action may be initiated to suspend or revoke the certification to act
as military judge (Article 26, UCMJ; R.C.M. 109) when a person
acting or about to act as trial or appellate judge—

a. Is or has been guilty of professional, personal, or judicial
misconduct of or unfitness of such a serious nature as to show that
the individual is lacking in integrity or judicial demeanor, or

b. Is otherwise unworthy or unqualified to perform the duties of a
military judge.

16-10. Grounds
A military judge may be censured, suspended from acting as mili-
tary judge, or removed from the judicial role by revocation of his or
‘her certification (Article 26, UCMI) for actions that—

- a. Constitute misconduct, or constitute judicial misconduct or un-
fitness, or :

b. Violate the Code of Judicial Conduct, the Army Rules of
Professional Conduct for Lawyers, or other applicable standards.

16~11. Removal of a mllitary Judge

a. Action to suspend a person from acting as military judge, or to
revoke his or her certification as military judge, may be initiated
when other available remedial measures are inappropriate or have
failed to induce proper behavior. Accordingly, consideration will be
given to other measures such as—

(1) Relief from duties as mlhtary Judge

(2) Censure.

(3) Admonition.

(4) Instruction.

(5) Other sanctions, including punitive ones, as may be war-
ranted.

b. In appropriate cases, TJAG or the Chief Judge, U.S. Army
Judiciary, may temporarily suspend military judges from participa-
tion in the trial of cases until completion of the inquiry. In appropri-
ate cases, TIAG may temporarily suspend military judges from
participating in the trial of cases or appellate judges from participat-
ing in the appellate review of cases until completion of the inquiry.

16-12. Procedure

Information on alleged Judlcnal misconduct or unﬁtness will be
reported to the Chief Trial Judge in the case of trial judges or the
Chief Judge. U.S. Army Judiciary, in the case of appellate judges,
for processing according to AR 27-1.

16-13. Modification or revocation of suspension or
decertification

TIAG may (on petition of a person who has been suspended or
decertified es a military judge (UCMIJ, Article 26) and on good
cause shown) modify or revoke a prior order to suspend or decer-
tify, on the advice of the Chief Judge, USACCA. TJAG may (on
petition of a person who has been suspended or decertified as a
military judge (Article 26, UCMYJ) and on good cause shown) mod-
ify or revoke a prior order to suspend or decertify on the advice of
the Chief Judge, U.S. Army Judiciary.

Chapter 17
Custody Policles Overaeas

17-1. General

This chapter establishes the authority and procedures for exercise of
custody over U.S. military personnel subject to the criminal jurisdic-
tion of foreign courts. The authority to exercise appropriate forms of
custody over such military members pending the outcome of foreign
criminal proceedings (pursuant to provxsxons of Status of Forces
Agreements (SOFAs)) does not abrogate, in any manner, the author-
ity of the commander granted under the UCMI. '

17-2. Custody policles .

a. It is U.S. policy to seek the release from foreign custody of
soldiers pending final disposition of their criminal charges under
foreign law. (Final disposition of foreign criminal charges incorpo-
rates all stages of the host country’s criminal proceedings, including
appeals, up to commencement of any sentence to confinement resul-
ting from conviction on the foreign criminal charges.) Release from
foreign custody will be sought through—

-(1) The exercise of U.S. custody rights under apphcable interna-
tional agreements. ,

(2) The posting of bail.

(3) The exercise of other rights under local law. .

b. U.S. Army personnel charged with offenses in foreign courts
will not be transferred or removed from the jurisdiction of such
courts without approval of the commanding officer or country repre-
sentative until final disposition of the charges. In cases of serious
offenses (for example, felonies), TJAG’s approval is required if
transfer or removal, including authorized leave, involves the return
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of the accused to the United States. Requests for such approval will
be sent to HQDA (DAJA-IO), International and Operational Law
Division, The Judge Advocate General, 2200 Army Pentagon,
Washington, DC 20310-2200. The procedures set forth in AR
600-8-2 will be effected as required in that regulation.

¢. While U.S. Army personnel under charges in foreign courts are
personally responsible for attending scheduled hearings, command-
ers will ensure that appropriate assistance is rendered such person-
nel. When U.S. Army authorities have pretrial custody or custody
pending appeal, the individual will be made available for all court
hearings in his or her case at which his or her presence is required
(under SOFA or other international agreements).

d. U.S. Ammy personnel stationed in foreign countries who are
involved in incidents subject to the jurisdiction of foreign courts will
not be curtailed, reassigned, or transferred to avoid jurisdiction by
host-country authonues

17-3. Exercise of custody provlslons granted under
international agreements

a. The degree of custody requlred to meet any custodlal obliga-
tibns under pertinent SOFAs is at the discretion of the commander
of the soldier under foreign criminal charges. Such custody may
include restriction to certain prescribed limits or confinement in a
U.S. installation confinement facility. Confinement in a U.S. instal-
lation confinement facility will only be authorized when it is neces-
sary to ensure the presence of the accused at trial or other foreign
criminal proceeding, or to avoid foreseeable future serious criminal
misconduct by the accused. The seriousness of, and circumstances
surrounding, the offense charged are factors that may be used to
determine whether the accused need be confined to ensure the ac-
cused’s presence or whether future serious criminal misconduct is
foreseeable.

b. Immediate steps will be taken to inform the mdmdual con-
fined of—

(1) The specific offense of which the individual is accused,

(2) The proposed action to be taken against the individual by
foreign authorities.

c. Confinement under these provisions pending the final d1spos1-
tion of foreign criminal charges may be authorized by a GCM
convening authority responsible for exercising U.S. custody over the
soldier.

d. Minimum due process standards (to be included in procedures
drawn to 1mplement these provisions as set forth in para 17-4) will
include review of foreign cmnmal charges by the local SJA to
determine whether—

(1) Probable cause exists to believe that conﬁnement is necessary
to ensure the accused’s presence at trial or other foreign criminal
proceeding, or to avoid foreseeable future serious criminal miscon-
duct by the accused within the host country.

(2) Provision of a military legal advisor is necessary under the
terms of AR 27-50, paragraph 1-6, to individuals placed in pretrial
confinement under this chapter.

e. In addition, SOFA confinement will be reviewed as follows—

(1) A military magistrate or comparable legal officer (an officer
other than the officer who ordered the soldier into confinement) will
review the issue of whether probable cause exists to believe that
confinement is necessary. The review will be made in light of the
SOFA and other international agreements between the United States
and the host country. Consistent with the provisions of applicable
international agreements and the policy of seeking release of sol-
diers from foreign custody, the magistrate or comparable legal offi-
cer also may consider any pertinent factors including specific
requests by the host country to confine or by the soldier to be
confined in the U.S. rather than foreign custody. Unless otherwise
provided for under SOFA obligations, the military magistrate or
compatable legal officer will not inquire into the issue of whether
probable cause exists to believe that the accused has committed the
offenses charged under foreign law. The military magistrate or com-
‘parable legal officer may recommend release from confinement if
the military magistrate determines that it is not necessary to ensure

the accused’s presence and that it is not foreseeable that the accused
will engage in future serious criminal misconduct.

(2) The provisions of R.C.M. 305 do not apply to review of
SOFA confinement (see para 17-4). If the military magistrate or
comparable legal officer recommends that confinement is not neces-
sary to ensure the accused’s presence at trial or other foreign crimi-
nal proceeding, and that it is not foreseeable that the accused will
engage in future serious criminal misconduct within the host coun-
try, that recommendation will be communicated to the designated
commanding officer (DCO). The DCO (see AR 27-50, app C) may,
in the DCO’s discretion, direct release from confinement or order
such other disposition deemed appropriate. Coordination with host
country authorities is also within the discretion of the DCO as
specified in AR 27-50, paragraph 1-7. If the DCO was also the
GCM authority who ordered the soldier into confinement and does
not direct release based on the recommendation of the military
magistrate or comparable legal officer, the DCO will forward the
recommendation, together with comments, to DAJA-IO, Interna-
tional and Operational Law Division, The Judge Advocate General,
2200 Army Pentagon, Washington, DC 20310-2200. Under such
circumstances, TJIAG is delegated authority to direct release from
U.S. confinement or order such other disposition deemed appropri-
ate. ‘ :

17-4. Implementatlon by major eommands :
Each Army overseas commander (AR 10-5, paras 1-2 and 3—10)
may, after prior approval by HQDA (DAJA-CL), supp]ement t}us
chapter and require—

a. A publication for each country in which the Army overseas
commander’s subordmate commands or assigned units and acttvmes

are located.

b. Procedures for the implementation of Army policy regardmg
custodial rights and respons1b111t1es by Army commands in that
country.

Chapter 18
Victim/Witness Asslstance

Section |
General

18-1. Purpose

This chapter implements P.L. 97-291 (Victim and Wltness Protec-
tion Act of 1982), P.L. 98-473 (Victims of Crime Act of 1984),
P.L. 101-647 (Victims’ Rights and Restitution Act of 1990), P.L.
102484 (National Defense Authorization Act for Fiscal Year
1993), P.L. 103-160 (National Defense Authorization Act for Fiscal
Year 1994), and DODD 1030.1. It also establishes policy, desig-
nates responsibility, and provides guidance for the assistance and
treatment of those persons who are victims of crime and those
persons who may be witnesses in criminal justice proceedings.

18-2. Policy

a. The military justice system is designed. to ensure good order
and discipline within the Army and also to protect the lives and
property of members of the military community and the general

_public consistent with the fundamental rights of the accused. With-

out the cooperation of victims and witnesses, the system would
cease to function effectively. Accordingly, all persons working
within and in support of the system; that is, commanders, JAs, law
enforcement and investigative agencies, corrections officials, and
other personnel of Army multidisciplinary agencies must ensure that
victims and witnesses of crime are treated courteously and with
respect for their privacy. Interference with personal privacy and
property rights will be kept to an absolute minimum. .

b. In those cases in which a victim has been subjected to at-
tempted or actual violence, every reasonable effort will be made to
minimize further traumatization. Victims will be treated with care
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and compassion, particularly in circumstances involving children,
domestic violence or sexual misconduct.

¢. Effective victim/witness programs are multidisciplinary and
utilize all related military and civilian agencies. Victim/. witness
liaison (VWL) officers must be familiar with all such agencies and
programs to ensure that necessary services are provided. Multidis-
ciplinary participants include, but are not limited to, investigative
and law enforcement personnel; chaplains; health care personnel;
family advocacy/services personnel; JAs and other legal personnel;
unit commanding officers and noncommissioned officers; and cor-
rections/confinement facility personnel. In most instances, installa-
tions are expected to provide required services without referral to
outside agencies. In death cases, the VWL officer will coordinate
with the installation/community casualty working group (AR
600-8-1, chap 16) and the USA Criminal Investigation Command
Survivor Point of Contact (CID Reg 195-1, para 5-21I).

d.- A person’s status as a victim or witness does not preclude and
should not discourage appropriate recognition by DA officials of
conduct of the victim or witness, during or following the perpetra-
tion or attempted perpetration of a crime, that clearly demonstrates
personal courage under dangerous circumstances, such as the saving
of human life under hazardous conditions or the extraordinary sacri-
fice, which aids or supports military law, order, or discipline, and
which would otherwise merit official recognition (see ARs 672-20
and 672-5-1). Such recognition normally should be delayed until
after local dxsposmon of the incident.

e. The provisions of this chapter are intended to provide mtemal
DA guidance for the protection and assistance of victims and wit-
nesses, and for the enhancement of their roles in the military crimi-
nal justice process, without infringing on the constitutional and
statutory rights of the accused. These provisions are not intended to
and do not create any entitlements, causes of actions, or defenses,
substantive or procedural, enforceable at law by any victim, witness
or other person in any matter, civilian or criminal arising out of the
failulfe to accord a victim or witness the services enumerated in this
chapter. No limitations are hereby placed on the lawful prerogatives
of DA or its officials.

18-3. Application :

a. This chapter applies to those DA components engaged in the

detection, investigation, or prosecution of crimes under the UCM]J
or Federal statutes, and in the detention and incarceration of military
accused. This chapter is intended to apply to all victims and wit-
nesses in UCMJ or federal court proceedings or mvesugatrons
While specral attention shall be paxd to victims of serious, violent
crime, all victims and witnesses of crime shall receive the assrstance
and protection to which they are entitled.
" b. Provisions of this chapter may also apply to victims or wit-
nesses of crimes under the jurisdiction of State, other Federal, or
foreign authorities during any portion of the criminal investigation
or military justice proceedings conducted prlmanly by the Army or
other DoD Components. ,

18-4. Objectives
The objectives of the polrcres and procedures set forth in this chap—
ter are:

.a. To mmgate, wrthm the means of avarlable resources and under
applrcable law, the physical, psychological, and financial hardships
suffered by. victims and  witnesses of offenses mvesngated by DA
authorities.

. b. To foster the full cooperatron of victims and witnesses w1thm
the military criminal justice system.

- ¢. To ensure that victims of crime and wrtnesses are advised of
and accorded the rights described in this chapter, subject to availa-
ble resources, operanonal commltments, and military exrgcncres

18-5. Deﬂnltlons
For purposes of this chapter, the followmg deﬁnmons apply
a. Victim. A person who has suffered direct physical, emotional,

or pecuniary harm as a result of the commission of a crime commit-
ted in violation of the UCM]J, or in violation of the law of another
jurisdiction if any portion of the investigation is conducted primarily
by the DOD Components. Such individuals shall include, but are not
limited to, the following: .

~ (1) Military members and their family members

(2) When stationed outside the continental United States, DoD

civilian employees and contractors, and their family members. This
applies to services not available to DoD civilian employees and
contractors, and their family members, in stateside locations, such as
medical care in military medical facilities.
_ (3) When a victim is under 18 years of age, incompetent, inca-
pacitated or deceased, the term includes one of the following (in
order of preference): a spouse; legal guardian; parent; child; sibling; -
another family member; or another person designated by a court or
the Component rcsponsxble official, or designee.-

(4) For a victim that is an institutional entity, an authonzed
representauve of the entity. Federal Depamnents and State and local
agencies, as entities, are not chglble for services avarlable to indi-
vidual victims.

b. Witness. A person who has information or evidence about a
crime, and provides that knowledge to a DOD component about an
offense within the component’s investigative jurisdiction. When the
witness is a minor, this term includes a family member or legal
guardian. The term "witness" does not include a defense witness or
any individual involved in the crime as a perpetrator or accomplice.

Sectlon i
Vietim/Witness Asslstance Program

18-6. General .

a. The Victim/Witness Assistance Program is desrgned to accom-
plish the objectives set forth in paragraph 184, through—

(1) Encouraging the development and strengthening of victim/
witness services.

2) Consolrdatmg information pertaining to victim/witness serv-
ices.

* (3) Coordinating multidisciplinary victim/witness services by and
through victim/witness liaisons.

b. TIAG is the component responsible ofﬂcral in the DA for
victim/witness assistance. As such, TJAG exercises oversight of the
program to ensure integrated support is provided to victims and
wrtnesses

¢. SJAs are the local responsible ofﬁcrals for victim and witness
assistance within their GCM jurisdictions. Accordingly, they will:

(1) -Establish and provide overall supervision for the Victim/Wit-
ness- Assistance Program within their GCM jurisdictions.

(2) Ensure coordination, as required, with other GCM jurisdic-
tions, or State or Federal victim and witness assistance programs.
*. (3) Establish a Victim and Witness Assistance Council, to the
extent practicable, at each significant military installation to ensure
interdisciplinary cooperation among victim and witness service pro-
viders. Existing installation councils, such as The Family Advocacy
Case Management Team, may be utilized as appropriate.

" (4) Ensure development of appropriate local management con-
trols to ensure compliance with this chapter.

d. DA and installation inspector generals will provide additional
oversight and review of the management of the victim/witness as-
sistance program during staff assistance visits and inspections.

18-7. Victim/Witness Llalson

" a. Designation and Role. SJAs will designate, in writing, one or
more VWLs to administer the Victim/Witness Assistance Program
for their jurisdictions. The role of the VWL is one of facilitator and
coordinator. The VWL will act as the primary point of contact
through which victims and witnesses may obtain information con-
cerning and assistance in securing available victim/witness services.
Generally, it will not be the responsibility of the VWL to personally
provide specific victim/witness services unless the VWL is qualified
to provide the service in question, and no other organization or
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service agency exists with primary responsibility for rendering that
service.

b. Criteria. The designated VWL should, when practicable, be a
commissioned or warrant officer, or civilian in the grade of GS-11
or above. When necessary, an enlisted person in the grade of E-6 or
above, or civilian, GS-6 or above may be designated as a VWL if a
commissioned or warrant officer is not reasonably available.” A
VWL should be generally familiar with the military justice system
and have the ability to maintain courteous and effective relations
with the military community, service organizations, and the general
public. When, for geographic or operational reasons, it is. necessary
to designate more than one VWL within a GCM jurisdiction, the
SJA will ensure that the responsibilities for cases or areas of each
VWL are clearly defined.

18-8. Identificatlion of victims and witnesses :

At the earliest opportunity after the detection of a crime and where
it may be done without interfering with an investigation, the law
enforcement official or commander responsible for the investigation
or other individual with victim/witness assistance responsibilities
under this chapter shall:

a. Identify the victims or witnesses of the crime in accordance
with the definitions in paragraph 18-5.

b. Inform the victims and witnesses of their right to receive the
services described in this regulation, and the name, title, official
address, and telephone number of the VWL and how to request
assistance from the VWL in obtaining the services described in this
regulation. DD Form 2701 (Initial Information for Victims and Wit-
nesses of Crime) will be used for this purpose. This notification is
required in all cases, regardless of maximum punishment under the
UCMIJ or other statutory authority, or mtended dlsposmon of the
offense.

¢. Report victim and witness notification in accordance with
DoDI 1030.2 and this regulation. '

18-9. Initlation of llalson service

a. SJAs or their designees will coordinate with military law en-
forcement, criminal investigative, and other military and civilian
multidisciplinary agencies to ensure that victims and witnesses of
crime are provided the name, location, and telephone number of a

. VWL. Procedures should be established to ensure timely notifica-
~ tion; however, notification by law enforcement and criminal inves-

tigative personnel should not interfere with ongoing investigations.
SIAs are encouraged to establish Memoranda of Agreement to en-
sure a cooperative relationship with local civilian agencies to identi-
fy, report, investigate, and provide services and treatment to victims.

b. At the earliest opportunity but no later than appointment of an
Article 32 investigative officer or referral of charges to court-mar-
tial, the VWL, trial counsel or other government representative will
ensure that victims are informed of the services described in this
chapter (Secs III and V) and are provided a Victim/Witness Infor-
mation Packet. They also will ensure that witnesses are informed of
the services described in this chapter (Secs IV and V) and provided
a Victim/Witness Information Packet. DD Form 2701 shall be used
for this purpose, if available. The Victim/Witness Checklist (App D)
should be used by the VWL to ensure that victims and witnesses are
notified of the services described in this chapter.

18-10. Rights of Crlme Victims

a. As provxded for in 42 U.S.C. §10601, et seq, and DoDI
1030.2, a crime victim has the following rights: .

(1) The right to be treated with fairness, dignity, and a respect for
privacy. .

(2) The right to be reasonably protected from the accused of-
fender.

(3) The right to be notified of court proceedmgs

(4) The right to be present at all public court proceedings related
to the offense, unless the court determines that testimony by the
victim would be materially affected if the victim heard other testi-
mony at trial, or for other good cause. -

(5) The right to confer with the attorney for the Government in
the case.

(6) The right to restitution, if appropriate.
* (7) The right to information regarding conviction, sentencing,
imprisonment, and release of the offender from custody.

b. SJAs will ensure establishment of local policies and proce-
dures to accord crime victims the rights described above.

18-11. Tralning and Publicity

a. SJAs will ensure annual victim/witness assistance program
training is provided to representatives of all agencies performing
victim/witness assistance functions (JAs and legal, investigative and
law enforcement personnel; chaplains; health care personnel; family
advocacy/services personnel; unit commanding officers and non-
commissioned officers; and corrections/confinement facility person-
nel) within their GCM jurisdictions. Training shall cover, at a
minimum, victims’ rights; available compensation through federal.
state, and local agencies; providers’ responsibilities under the vic-
tim/witness assistance program; and requirements and procedures
established by this chapter.

b. SJAs also will ensure that the provxsxons of this chapter are
publicized to all military and civilian agencies providing victim/
witness services and to commands within their jurisdictions. SJAs
will ensure that the DoD Victim and Witness Bill of Rights is
displayed in the offices of commanders and Army multidisciplinary
agencies which provide victim/witness assistance and that victim/
witness brochures and pamphlets are available at appropriate loca-
tions throughout their jurisdictions. Installation public affairs re-
sources should be used to obtain maximum publicity within the
military community. Use of commander policy letters endorsmg the
victim/witness assistance program is encouraged.

Sectlon Il
Victim Services

18-12. Medical, flnanclal, legal, and social servlcea~

a. Investigative or law enforcement personnel, the VWLY trial
counsel or other individuals with victim/witness assistance responsi-
bilities under this chapter will inform the victim of a crime of the
place where the victim may receive emergency medical care and
social service support. When necessary, these personnel will provide
appropriate assistance in securing such care. Victims suffering from
or indicating injury or trauma will be referred to the nearest availa-
ble medical facility for emergency treatment. When required for
completion of criminal investigations, examination and treatment of
civilian victims of assaults committed on Army installations may be
provided without charge at the discretion of Medical Treatment
Facility (MTF) commanders (AR 40-3, para 4-67). MTF command-
ers will construe liberally their authority to waive charges unless
inappropriate in view of the unique circumstances. Abused depend-
ents of soldiers who receive a dishonorable or bad conduct dis-
charge or a dismissal for an offense involving abuse of the
dependent may receive medical and dental care in uniformed serv-
ices facilities for injuries resulting from that abuse (10 U.S.C.
§1076(e)).

b. The VWL or other government representative will assist vic-
tims of crime in obtaining appropriate financial, legal, and other
social service support by informing them of public and private
programs that are available to provide counseling, treatment, and
other support to the victim, including available compensation
through Federal, State, and local agencies. The VWL also will
maintain, use, and update the DoJ Federal Resource Guide on Vic-
tim and Witness Assistance to advise and assist victims. The VWL
will assist the victim in contacting agencies or individuals responsi-
ble for providing necessary services and relief. Examples of assist-
ance and services that may be available to victims, in addition to
those available through MTFs, include the following:

(1) Army Community Services Program (AR 608-1)

(2) Army Emergency Relief (AR 930-4). :

(3) Legal Assistance (AR 27-3).

(4) The American Red Cross (AR 930-5).-
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(5) Chaplain Services (AR 165-20),

(6) Civilian community-based victim treatment, assrstance, and
compensation programs.

(7) For dependents of soldiers who are victims of abuse by the
military spouse or parent, payment of a portion of the disposable
retired pay of the soldier under 10 US.C. §1408 or payment of
transitional compensation benefits under 10 U.S.C. §1059.

(8) For families of soldiers, transportation and shipment of
household goods may be available even if the soldier receives a
punitive or other than honorable discharge (see Joint Travel Regula-
tions for specifics).

c. When victims are not ehgrble for military services, or in those
cases in which military services are not available, the VWL will
provrde liaison assistance in seeking any available non-mrhtary
services within the civilian community.

18—13. Stages and role In military criminal justice process
Victims should be advised of stages in the military criminal justice
system, the role that they can be expected to play in the process,
and how they can obtain additional information concerning the proc-
ess and the case. This information will be set forth in a Victim
Information Packet (DD Form 2701 and DD Form 2702 (Court-
Martial Information for Victims and Witnesses of Crime)) and
should be further amplified, as required, by the VWL or trial coun-
sel (for example, some offenses may be tried in US Magrstrate or
US District Court),

18-14. Notification and description of services provlded
victims of crime

.. a. During the investigation and prosecution of a crime, the VWL,
trial counsel or other government representative will provide a vic-
tim the earliest possible notice of signiﬁcant events in the case, to
include: . ,

(1) The status of the investigation of the crime, to the extent that
it will not interfere with the conduct of the investigation, the rights
of the accused, or the rights of other victims or witnesses,

- (2) The apprehension of the suspected offender. .

(3) The decision whether to prefer (or file in a civilian coun) or
dismiss the charges against a suspected offender.

(4) The initial appearance of the suspected offender before a
judicial officer at a pretrial confmement heanng or at an Article 32,
UCM]J, investigation. .

(5) The schedulmg (date, time, and place) of each court proceed»
ing that the victim is either requu'ed or enutled to attend and of any
scheduling changes.

(6) The detention or release from detentlon of an offender or
suspected offender. -

(7) The acceptance of a plea of gurlty or the rendenng of a
verdict after trial. -

(8) The opportunity to consult with tnal counsel about providing
evidence .in - aggravation of financial, social, psychological, and
physical harm done to or loss suffered by the victim. - .

(9) The result of trial. : ‘

- (10) If the sentence includes conﬁnement the probable date by
regulatron on which the offender will be eligible for parole.

(11) General information regarding the corrections process, in-
cluding information about work release, furlough, probation, parole
and other forms of release ftom custody, and the offender ] ehglbrl-
ity for each.

(12) The right to request, through the VWL, trial counsel or
designee to the commander of the corrections facility to which the
offender is assigned, notice of the matters set forth in subparagraph
b, below.

(13) How to submit a victim 1mpact statement to the Army Clem-

ency and Parole Board for inclusion in parole and clemency consrd—
erations. (See AR 15-130, chap 3.)

b. Upon a sentence to confinement, the trial counsel or a repre-

sentative for the government will:
(1) Formally inform the victim regarding post-trial procedures
and the right to be notified if the offender’s confinement or parole

status changes and when the offender will be considered for parole
or clemency by providing the victim DD Form 2703.

(2) Ensure the victim’s election regarding notification is recorded
on DD Form 2704 (Victim/Witness Certification and Election Con-
cerning Inmate Statys) in every case, regardless of election. One
copy of DD Form 2704 will be given to the victim. One copy of the
form will be forwarded to the commander of the gaining confine-
ment facility. One copy of the form will be forwarded to the Army’s
central repository, Headquarters, Department of the Army, Deputy
Chief of Staff for Operations and Plans, U.S. Army Military Police
Operations Agency (ATTN: DAMO-ODL), 4401 Ford Avenue,
Suite 225, Alexandria, VA 22302-1432. '

(3) Ensure that a copy of DD Form 2704 is not attached to any -
portion of a record to which the offender has access. ,

18-15. Consultatlon wlth victims

a. When appropriate, trial counsel, VWL or other. govemment
representative shall consult with victims of crime concerning:

(1) Decisions not to prefer charges. :

" (2) Decisions concerning pretnal restraint of the alleged offender
or his or her release. v

(3) Pretrial dismissal of charges ER

(4) Negotiations of pretrial agreements and their potential terms.

b. Consultation may be limited when justified by the circum-
stances, such as to avoid endangering the safety of a victim or a
witness, jeopardizing an ongoing investigation, disclosing classified
or privileged information, or unduly delaying the disposition of an
offense. Although the victim’s views should be considered, noth'mg
in this regulation limits the responsibility and authority of approprl-
ate officials to take such action as they deem appropriate in the
interest of good order and discipline and to prevent servrce-drs-
crediting conduct.

18-16. Property return and restitution - _

a. In coordination with criminal investigative agents, SJAs will
ensure that all noncontraband property. which has been seized or
acquired as evidence for use in the prosecution of an offense is
safeguarded and returned to the appropriate person, organization, or
entity as expeditiously as possible per paragraph 9-11, AR 195-5 or
AR 190-22, as applicable. The VWL or other government repre-
sentative will ensure that victims are informed of applicable proce-
dures for requesting return of their property. SOFAs or other
international agreements may apply overseas. SJA’s should review
provisions of applicable agreements.

« b. Victims who suffer personal injury or property loss or damage
as a result of an offense should be informed of the various means
available to seek restitution. Article 139, UCMJ, may provide some
relief if the property loss or damage is the result of a wrongful
taking or willful damage by a member of the armed forces (care
must be taken to ensure that Article 139 investigations are con-
ducted in a manner that does not interfere with any ongoing crimi-
nal investigations or courts-martial proceedings). Victims should
also be informed of the possibility of pursuing other remedies, such
as claims, private lawsuits, or any crime victim compensation avail-
able from federal (for example, Transitional Compensation Program
for abused family members under 10 U.S.C. §1059) or civilian
sources, and of appropriate and authorized points of contact to assist
them; for example, local claims office, legal assistance or lawyer
referral services, and state vrcum asszstance or compensation pro-
grams. .
¢. Court-martial convemng authorities will consider the ap-
propriateness of requiring restitution as a term and condition in
pretrial agreements and will consider whether the offender has made
restitution to the victim when taking action under R.C.M. 1107. The
ACPB also will consider the appropriateness of restitution in clem-
ency and parole actions. :
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Section IV
Witness Services

18-17. Notification and description of services provlded
witnesses

. a. Trial counsel, VWL or other government representanve will
make reasonable efforts to notify witnesses and representatives of
witnesses who are minors (to include legal guardians, foster parents,
or other persons in lawful custody of minors or incompetent individ-.
uals), when applicable and at the earliest opportunity, of significant
events in the case, to include:

(1) The status of the investigation of the cnme. to the extent that
it will not interfere with the conduct of the investigation, the rights
of the accused, or the rights of other victims or witnesses.

(2) The apprehension of the suspected ‘offender.

(3) The preferral (or the filing in a civilian court) or drsrmssal of
charges against a suspected offender.

(4) The initial appearance of the suspected offender before a
judicial officer at a pretrial confmement heanng or at an Artrcle 32,
UCMJ, investigation.

(5) The scheduhng (date, time, and place) of each court proceed~
ing that the witness is either required or entitled to attend and of any
scheduling changes.

(6) The detention or release from detennon of an offender or
suspected offender. -

(7) The acceptance of a plea of gurlty or the rendenng of a
verdict after trial. , o

(8) The result of tnal :

(9) If the sentence includes conﬁnement ‘the probable date by
regulation on which the offender will be eligible for parole.

(10) General information regarding the corrections process, in-
cluding information about work release, furlough, probation, the
offender’s eligibility for each, and the witnesses right to be in-
formed of changes in custody status. '

b. Witnesses should be advised of the stages in the military
criminal justice system, the role that they can be expected to play in
the process, and how to obtain additional information concermng
the process and the case. This information will be set forth in a
Victim and Witness Information Packet (DD Forms 2701, 2702 and
2703 (Post Trial Information for Victims and ‘Witnesses of Crime))
and should be further amphﬁed as requrred by the tnal counsel
VWL or designee. - )

¢. Upon a sentence to confinement, the trlal counsel or other
representative for the government will— -

(1) Formally inform those witnesses adversely affected by the
offender regarding post-trial procedures and the right to be notified
if the offender’s confinement or parole status changes and when the
offender will be considered for parole or clemency by providing DD
Form 2703. Appropriate cases include, but are not limited to, cases
where the life, well-being, or safety of the witness has been, is, or in
the future reasonably may be, jeopardized by partlcrpauon m the
criminal mvestlgatlve or- prosecution ‘process. .

"(2) Ensure the witness’ election regarding notification is recorded
on DD Form 2704 in every case, regardless of election. One copy of
DD Form 2704 will be given to the witness. One copy of the form
will be forwarded to the commander of the gaining confinement
facility. One copy of the form. will be forwarded to the Army’s
central repository, Headquarters, Department of the Army, Deputy
Chief of Staff for Operations and Plans, U.S. Army Military Police
Operations ‘Agency (ATTN:. DAMO-ODL), 4401 Ford Avenue,
Suite 225, Alexandria, VA 22302-1432.

(3) Ensure that a copy of DD Form 2704 i is not attached to any;,

portion of a record to which the offender has access.

18-18. Limitations '

The trial counsel, VWL or other govemment representative’ wrll~

determine, on a case-by case basis, the extent to which witnesses are
provided the services set forth in Sections IV and V of this chapter.
For example, it may be unnecessary to provide some or all of these
services to active duty military witnesses or to expert or character

witnesses. Trial counsel or designee will apprise a witness’ chain of
command of the necessity for the witness® testimony (and the inevi-
table interference with and absence from duty). Ordinarily, however,
doubt whether to provide the foregoing information or services
should be resolved in favor of providing them, especially when
services have been requested by the w1tness )

Section V
Victim and Witness Servlces .

N\
18-19. Protection of victims and witnesses

a. Victim/witness intimidation. The SJA will ensure that victims
and witnesses are advised that their interests are protected by crimi-
nal sanctions. For example, 18 USC 1512 and 1513 make tampering
with or retaliation against a victim or witness punishable under
Federal law; intimidation and threats to victims or witnesses are
punishable under Article 134, UCMIJ. Obstruction or attempted ob-
struction of justice and subornation of perjury are also offenses
under the UCM]J. Victims and witnesses should be further advised
that any attempted intimidation, harassment, or other tampering
should be promptly reported to military authorities (for example,
commander, SJA, CID, PM, trial counsel or VWL), that their com-
plaints will be promptly mvesugated and that apprOpnate acnon
will be taken.

*b. Victim/witness protecnon In cases where the life, well-being,
or safety of a victim or witness is jeopardized by his or her partici-
pation in the criminal investigation or prosecution process, the SJA
will ensure that appropriate law enforcement agencies are immedi-
ately notified. Commanders, in conjunction with the law enforce-
ment agency concerned, will promptly. take, in appropriate
circumstances, those measures necessary to provide reasonable pro-
tection for the victim or witness. These measures may include tem-
porary attachment or assignment, or permanent reassignment, of
military personnel, or in some cases the provision of State, other
Federal, or foreign protective assistance. The trial counsel, VWL or
other government representative will 'immediately notify' the SJA
whenever a victim or witness expresses genuine concern for his or
her safety.-

c. Separate waiting area. At courts-martxal and investigative
proceedings, victims and government witnesses should, to the
greatest extent possible, be afforded the ‘opportunity to wait in an.
area separate from the accused or defense witnesses to avoid embar-
rassment, coercion, or similar emotional distress. In a deployed
environment, victims and government witnesses should be afforded
a separate waiting area to the greatest extent practicable..

< d. Arranging witness. interviews. Within the gurdehnes of R.C. M
701(e), and at the request of the victim or other witness, a VWL or
designee may act as an intermediary between a witness and repre-
sentatives of the government and the defense for the purpose. of
arranging witness interviews in preparation for trial. The VWL’s
role in arranging witness interviews is to ensure that witnesses are
treated with courtesy and respect and that interference with their
lives and privacy is kept to a minimum. This paragraph is not
intended to prevent the defense or the government from contacting
potential witnesses not previously identified or who have not re-
quested a VWL to act as an intermediary. :

18—20 Notmcatlon to employers and creditors .

On request of a victim or witness, trial counsel, VWL or other
government representative will inform an employer that the victim’s
or witness’s innocent involvement in a crime or in the subsequent
prosecution may cause or require their absence from work. In addi-
tion, if a victim or witness, as a direct result of an offense or of
cooperation in the investigation or prosecution of an offense, suffers
serious financial hardshrp, a government representative will assist
the victim or witness in explarmng to creditors the reason for such
hardship, as well as ensuring that legal assistance is available to
soldiers, retirees and their family members for thrs purpose,

18-21. Witness fees and costs -
Witnesses requested or ordered to appear at Artrcle 32 UCMJ
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investigations or courts-martial may be entitled to reimbursement
for their expenses under Articles 46 and 47, UCMJ; R.C.M. 405(g);
AR 37-106, and chapter 5 of this regulation, The VWL must be
familiar with the provisions of these directives and appropriately
advise and assist witnesses, Victims and witnesses should be pro-
vided assistance in obtaining timely payment of witnesses fees and
related costs. In this regard, coordination should be made with local
finance officers for establishing procedures for payment after nor-
mal duty hours if necessary.

18—22 C|vlllan witness travel to proceedings overseas

a. When a civilian witness, other than a DOD employee, is lo-
cated in the CONUS and is to testify in courts-martial or other legal
proceedings overseas, a representative of the convening -authority
may request that the Clerk of Court, U.S. Army Judiciary, issue
invitational travel orders and arrange for transportation. The mes-
sage address to be used is CUSAJUDICIARY FALLS CHURCH
VA//JALS-CCS.

'b. Requests should be timely submitted to ensure receipt by the
Clerk of Court at least 14' days before the desired arrival date.
Otherwise, the request must be accompanied by a brief explanation
of the delay. Each request will include the following information
numbered according to the subparagraphs below: .

(1) Name of witness, and age if a minor. =

" (2) Name of the case or other proceedmgs (1nclude grade and
complete name of the accused).

(3) Type of court, mvestrgatlon or board, mcludmg general na-
ture of the charges.” -

(4) Date proceedings are to begin.

(5) Desired arrival date of witness and estimated duration of stay.

(6) Address of witness,.including name of occupant 1f different
from that of witness.

. (7) Witness’ day and evening telephone numbers, if known.

(8) Whether witness already has been contacted conceming at-
tendance, by whom, and with what result.

- (9) Whether witness is known to possess a current U.S. passport.

(10) Relationship of witness to the proceedings (for example,
victim, prosecution witness other than victim, relative of the ac-
cused, defense witness not related to the accused). ' _

(11) If the witness is minor or disabled, the information required
by (6) through (9) above as to the witness’ parent, guardian, or other
escort.

- (12) Name, title, and telephone number of counsel requestmg the
witness and name, location, and telephone number of the victim/
. witness liaison.

~(13) Fund citation to be used in mvrtalronal travel orders and any
lmntatlon as to the amount available. (Early citation of funds is
essential to issue of invitational travel orders so that prepard tickets
can be placed at the departure air terminal.) i

¢. When the office of the Clerk of Court is arrangmg a witness’
-travel, any proposed change by local authorities in the travel ar-
rangements or itinerary must be coordinated first with that office.

- d. If, after the witness has been contacted and agreed to proceed
overseas, the requirement is cancelled, an explanation to be given
the witness wrll be provided to t.he Clerk of Coun

18—23 Local servlces

The trial counsel, VWL or designee wrll ensure that vrctrms and'

witnesses are informed of, and provided appropriate assistance to
obtain, available services such as transportation, parking, child care,
lodging, and court-martial translators/interpreters .

18—24 Requests for Investlgatlve reporls or other
- documents

The SJA will ensure that vrctlm 5 and witness’ requests for inves-
tigative reports or other documents are processed under applicable
- Freedom of Information Act or Privacy Act procedures. In appropri-
ate cases, the SJA may authorize release of a record of trial to a

victim when necessary to ameliorate the physical, psychological, or
financial hardships suffered as a result of the criminal act. ¢

Section VI ' o
Confinement Facllities and ,Ceritral, Reposltory

18-25. Confinement Facllities :

a. On entry of an offender into confinement, the commander of
the confinement facility to which the offender is assigned will en-
sure receipt of DD Form 2704 and determine whether the victim
and/or witness requested notification of changes in confinement
status in the offender’s case. If the DD Form 2704 is not available,
the commander will make inquiry of the trial counsel or central
repository to obtain the form. -

b. If the victim and/or witness requested nouﬁcatron on DD
Form 2704, the commander of the confinement facility will:

(1) Advise the victim and/or witness of the offender’s place of
confinement and the offender’s projected minimum release date.

(2) Provide the victim and/or wrtness with the earliest possrble
notice of the following:

(a) The escape, work release, furlough emergency ‘or specral
temporary home parole, or any other form of release from custody
of the offender;

(b) The transfer of the offender from one facrhty to another; this
includes temporary custody by state or federal officials for the

$

_purpose of answering additional criminal charges.

(c) The schedulmg of a clemency or parole heanng for the of-
fender;

(d) The release of the offender from supervised parole,

(e) The death of the offender, if the offender dies while in con-
finement. ' )

(3) In cases involving escape of a confinee, emergency leave or
temporary home release, confinement facilities will make immediate
efforts to notify victims and witnesses. The following will constitute
reasonable effort:

(a) Attempted telephonic notification;

(b) Faxed notification, if possible; "

(c) Written notification by overnight mail.

¢. Methods used and aftempts made will be recorded (mcludmg
date, time and person notified). DD Form 2705 (Victim\Witness
Notification of Inmate Status) may be used for this purpose.-

¢. On transfer of the offender, the commander of the confinement
facility will notify the gaining confinement facility of the victim’s
and/or witness’ request by forwarding the completed DD Form 2704
with an information copy to the central repository,

d. Annually, no later than 31 January, the commander of the
confinement facility will report to the DA central repository the
number of victims and witnesses who were notified of changes in
confinement status during the reporting period, and the total number
of confinees on whom notification is required.

18-26. Reporting Requirements and Responsibllities

a. Headquarters, Department of the Army, Deputy of Chief of
Staff for Operations and Plans, U.S. Army Military Police Opera-
tions Agency (DAMO-ODL), is the Army central repository for

 tracking notice of the status of offenders confined in Army confine-

ment facilities and for tracking the following information:
(1) Number of victims and witnesses who a received a DD Form

2701 or DD Form 2702 from law enforcement or criminal mvesuga-

tive personnel;
(2) The number of vrcums and wunesses who were mformed (as

:recorded on DD Form 2704 or otherwise) of theu' right to be

notified of changes in confinee status;

(3) The number of victims and witnesses who were nonﬁed by
confinement Victim and Witness Assistance officials using DD
Form 2705 of changes in confinee status;

(4) The number of confinees, by service, in Army conf'mement
facilities ‘as of 31 December of each year, about whom victim/
witness notifications must be made.

b. Annually, no later than 15 February of each year, the central
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repository will report to Criminal Law Division, The Judge Advo-
cate General, 2200 Army Pentagon, Washington, DC 203102200,
cumulative figures for the previous calendar year on the notification
and reporting requirements in paragraph a, above. The initial report

" covering the period 1 July 1995 to 31 December 1995, is due 15
February 1996. DD Form 2706 (Annual Report on Vlcum and
Witness Assistance) will be used for this purpose.

c. Annually, not later than February 15 of each year, the SJA of
each command having GCM jurisdiction will report, through
MACOM channels, to The Judge Advocate General, Criminal Law
Division (DAJA-CL), 2200 Army Pentagon, Washington, DC
20310-2200, cumulative information on the following:

(1) The number of victims and witnesses who received a DD
Form 2701 'or 2702 from trial counsel, VWL or designee;

(2) The number of victims and witnesses who received a DD
Form 2703 from trial counsel, VWL or designee.

d. Initial SJA reports covering the period 1 July 1995 to 31

December 1995, are due 15 February 1996. SJA’s will obtain data
for their reports from subordinate commands attached or assigned to
their GCM jurisdiction for military justice purposes, including sup-
ported RC units. Negative reports are required. DD Form 2706 will
be used for this purpose. o

_e. Criminal Law Division, OTJAG, will prepare a consolidated
report on DD Form 2706 for submission to the Department of

Defense (Under Secretary for Personnel and Readiness, legal Policy-

Office). The initial reporting pcnod covers 1 July 1995 to 31 De-
cember 1995 . :

‘Chapter 19
Military Justice Tralnlng

18-1. General

This chapter describes orgamzatnon stmctunng for reqmred and op-
tional military justice training. It also sets forth general instructions
and information about military justice courses for active duty com-
missioned officers, officer candidates, enlisted personnel in the U.S.
Army, cadets of the USMA and the Semor Reserve Ofﬁcers Train-
ing Corps (ROTC). .

19-2, Tralnlng organization

a. TIAG is responsible for technical supervision of trmmng in
mxhtary justice.

b. The Commanding General, U.S. Army Training and Doctrine
Command (TRADOC), is responsible for instruction of required and
optional military justice training during Initial Entry Training and
institutional and ROTC training.

c. The Superintendent, USMA, is responsible for instruction of
.required and optional military justice training for cadets at USMA.

d. The Commandant, TTAGSA, is responsible for military justice
courses in the curriculum of TJAGSA. The Commandant, TTIAGSA,
is also responsible for developing military justice training materials
for the Army service school system.

* e. The Commandant, Academy of Health Sciences, is responsxble
for instruction of required and optional military justice tralmng in
the curriculum of Academy of Health Sciences.

'f. Unit commanders are responsnble for refresher and optnonal
individual trmmng in military Jusnce All such training will be
coordmated in advance with the servxcmg JA (para19—7b)

19-3. Currleulum courses : co

In addition to the military justice instruction taught in Army service
schools, training centers, and ROTC: programs, military justice
courses may be presented in the curricula of Warrant Officer Train-
ing System schools, Noncommissioned Officer Education System
schools and USAR and ARNG schools and extension courses, and

in other Reserve and National Guard training. ’Mxlltary justice train-
ing under this paragraph will be coordinated m advance thh the
serv1cmg JA (para 19-7b).

19—4 Requlred military ]ustlee for enlisted soldlers
* a. Enlisted soldiers will receive training in rmlxtary justice in
accordance with Article 137, UCMI:

(1) On or within six days of the soldier’s initial entrance on
active duty or initial entrance into a duty status with a RC; and

(2) After the soldier has completed six months of active duty or,
in the case of a RC soldier, after completing basic or recnut train-
ing; and g\

(3) At the time of each enlistment. See appendix 2, MCM. Train-
ing Circular 27-2 may be used as a guide for both entry trammg
and refresher training under this paragraph.

" b. HQDA may prescribe additional courses in mnhtary justice
subjects of special significance to enlisted personnel.

18-5. Required military justice tralning for eommlssloned
officers and offlcer candidates and cadets

Commissioned officers and officer candidates and cadets w1ll re-
ceive military justice training through—

a. Officer basic courses. These courses will contain the followmg
leamning objectives:

(1) How to conduct a preliminary inquiry and determine or rec-
ommend disposition of offenses. The officer will learn—

(a) How to evaluate evidence of suspected offenses.

(b) The concept of and authority for military jurisdiction.

{c) How to determine when the military has jurisdiction over the
person of the accused and the offense.

(d) The basis for and how to advise a suspect of the Article 31b,
UCMLI, rights and the right to counsel before questioning.

(e) The characteristics, effects, and requirements of nonpunitive
disciplinary measures (including administrative discharges) as well
as those of available punitive measures.

(f) How to determine or recommend disposition of offenses. '

(2) How to order restraint, if warranted, before disposition of an
offense. The officer will learn—

(a) When pretrial confinement is appropriate. -

(b) The steps necessary to place an accused in pretnal conf'me-

’ ment.

(c) How to apprehend and when and how to place a soldier under
restriction or arrest.

(3) How to authorize searches, mspectxons. and mventones The
officer will learn—

(a) To be familiar with the Fourth Amendment of the Umted
States Constitution, its apphcanon to military actions, and its en-
forcement in court.

" (b) To understand the commander’s authority to search, how to
determine probable cause, and how to authonze and conduct a
search based on probable cause.

(c) What a consent search is and the necessxty for voluntanness
in consent searches,

(d) The scope and limits of a search incident to apprehension

(e) The scope and limits of searches based on exlgent circum-
stances.

() The rules govenung the purposes, hmxts and procedures for
inspections and inventories.

(4) How to initiate and process court-mmtnal charges The officer
will learn—

(a) To draft and review court-martial charges and specxﬁcanons,
and to review DD Form 458.

(b) To prefer court-martial charges and formally notify the ac-
cused of court-martial charges.

{c) To initiate and process actions and reports when reqmred by
SOFA or regulations. '

‘(d) To understand speedy trial requirements.

(5) How to administer nonjudicial punishment. The officer will
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(a) The purpose of nonjudicial punishment, the policies govern-
ing its use, and its relationship to punitive and other nonpunitive
measures.

(b) Who may impose nonjudicial pumshment and on whom it
may be imposed.

(c) The rights of the soldier and the 1mposmon and appeal proce-
dures for nonjudicial punishment.

-(6) How to avoid unlawful command mﬂuence.

b. Officer advanced courses. These courses will teach the same
material outlined in paragraphs a(l) through (6) above, but will
reflect the wider military experience of officer advanced students.
The courses will also stress the purpose, structure, and development
of the military justice system.

c¢. Precommissioning courses. These courses will teach the same
material outlined in paragraphs a(1) through (6) above. In addition,
the courses will provide an overview of the purpose, structure, and
development of the Amencan military _]usnce system.

19-6. Optlonal mliiltary justice tralning

The Commanding General, TRADOC; the Superintendent, USMA;
the Commandant, Academy of Health Sciences; and other com-
manders may prescribe additional military justice training for offi-
cers, cadets, and enlisted soldiers in their respective commands on
an as needed basis. Commanders will coordinate with a JA before
presenting optional military justice training (para 19-75). The Com-
mandant, TIAGSA, may prescribe military justice training courses
to be taught in the curriculum of TJAGSA. Training Circular 27-3
contains a POI for a suggested optional trammg course in military
justice for officers.

19-7. Course development and Instructlon

a. Military Qualification Standards for nuhtary justice tralmng »

will conform with this regulation.

b. Staff and command judge advocates will provxde technical
assistance and supervision in the development of military justice
course POIs not otherwise prescribed by higher authority.

" ¢. JAs certified by TJAG as qualified to conduct military justice
training will conduct all required military justice training for officers
and officer candidates. Requests for certification will be forwarded
to HQDA (DAJA-PT), Personnel, Plans and Training Division, The
Judge Advocate General, 2200 Army Pentagon, Washington, DC
20310-2200. JAs will provide technical assistance as needed in all
other military justice instruction under paragraphs 4, Sc, and 6 of
this chapter.

Chapter 20
COmpIaInts Under Article 138 UCMJ

Section |
General

20-1., Purpose

This chapter establishes procedures for the preparation, submission,
and disposition of complaints made pursuant to Article 138, UCMJ
(fig 20-1), by a member of the Armed Forces against a command-
ing. officer. .

20-2. Appllcablllty
This chapter applies to all members of the Active Army and mem-
bers of the USAR on inactive duty training. It does not apply to
members of the ARNG when not on active duty in Federal servrce
(see para 20—4a) )

20-3, Policy

a. Resolution of complamts The DA policy is to resolve com-
plaints at the lowest level of command and to provide adequate
administrative procedures for such resolution. Article 138, UCMI, is
one of several methods available. It provrdes for consrderauon at
three successive levels. r -

(1) The first attempt to reselve a perceived wrong must be be-
tween the soldier and the commanding officer whom the soldier
believes committed the wrong. If conventional measures are unsuc-
cessful, the soldier may submit a request for redress under Article

138 (para 20-6). Every reasonable measure should be taken to
resolve complaints at this level.

(2) The principal respons:blhty for acting on Article 138 com-
plaint lies-with the officer exercising GCM ]unsdlcuon over the
respondent at the time of the alleged wrong.

(3) The action of the officer exercising GCM jurisdiction is re-
viewed at HQDA. )

'b. Right to complain. A member of the Armed Forces has a
statutory right to submit an Article 138 complaint. Commanders will
not restrict the submission of such complamts or retaliate against a
soldier for submitting a complaint.

¢. Complaint to be forwarded. Every Article 138 complalnt will
be expeditiously forwarded to the officer exercising GCM jurisdic-
tion unless voluntarily withdrawn by the complainant.

- d. Complainant not a participant. A soldier who submits an Arti-

cle 138 complaint does not have a right to participate in any ensuing
procedures under this regulation. However, the soldier may be asked
to testify, provide additional information, or otherwise assist in
resolving the complaint. :
- e. Presumption of regularity. If the available evidence does not
establish the validity of a complaint, despite vigorous good faith
efforts to do so, a commanding ofﬁcer is presumed to have acted
properly.

r Processmg complaints through command channels Complaints
are processed in the chain-of-command.” Area jurisdiction and at-
tachments and assignments for UCMJ or other administrative pur-
poses do not affect the processing of Article 138 complaints. When
forwarding a complaint to the GCMCA over the respondent, inter-
mediate commanders may deviate from strict adherence to com-
mand channels if such deviation will facilitate action on the
complaint. No commander who has a direct interest in the complaint
will be bypassed. Commanders with GCM jurisdiction should com-
municate directly with equxvalent or hrgher commanders or agen—
cies. :

20—4 Explanatlon of terms
For purposes of this chapter, these terms used in Artlcle 138 are
defined as follows:

a. Member of the Armed Forces. A member of the U.S. Army,
Navy, Air Force, Marine Corps, or Coast Guard on active duty or
inactive duty training and subject to the UCMI. A member of the
Armed Forces who has submitted an Article 138 complaint is re-
ferred to in this regulation as the complamant

b. Commanding officer. An officer in the complamant s chain-of-
command, -up to and including the first officer exercising GCM
jurisdiction over the complainant, authorized to impose nonjudicial
punishment (Article 15, UCM]J) on the complainant (whether or not
the authority to impose nonjudicial punishment or to exercise GCM
jurisdiction has been limited or withheld by a superior commander).
A commanding officer against whom an Article 138 complaint has
been made is referred to in this regulation as the respondent (This
should not be confused with the respondent desrgnated in connec-
tion with formal proceedings under AR 15-6.) -

¢. Superior commissioned officer. A commissioned officer in the
comp]amant s current chain-of-command who i is senior to the com-
plamant in grade or position.

d. Officer exerctsmg GCM jurisdiction. The first officer (or that

officer’s successor) in the respondent’s chain-of-command who had
GCM jurisdiction over the respondent at the time of the alleged
wrong. That officer’s authority to act on Article 138 complaints will
not be affected by limitations on his or her authority to convene
courts, such as those occurring as a result of area jurisdiction or the
attachment or assignment of individuals for UCMI purposes. - If
there is no such officer below HQDA, this term refers to the officer
(or that officer’s successor) who actually exercised GCM jurisdic-
tion over the respondent at the time of the alleged wrong.

e. Wrong. A discretionary act or omission by a commanding
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officer, under color of Federal military authority, that adversely
affects the complainant personally and that is—

(1) In violation of law or regulation;

(2) Beyond the legitimate authority of that commanding officer;

(3) Arbitrary, capricious, or an abuse of discretion; or

(4) Materially unfair.

J. Redress. Authorized action by any officer in the complamant s
chain-of-command to effect the revocation of a previous official
action or dtherwise to restore to the complainant any rights, privi-
leges, property, or status lost as a result of a wrong.

20-5. Inappropriate subject matter for Article 138
complaints

a. General. The procedures prescribed in this chapter are in-
tended to ensure that an adequate official channel for redress is
available to every soldier wHo believes the soldier’s commanding
officer wronged the soldier. For many adverse actions, however,
there are other, more specific channels and procedures to ensure the
soldier has an adequate opportunity to be heard. Those specific
procedures usually are more effective and efficient for resolving
such matters, and Article 138 procedures should neither substitute
for nor duplicate them. Thus, a complaint is generally not appropri-
ate under this chapter if other procedures exist that provide the
soldier notice of an action, a right to rcbut or a hearing, and a
review by an authority superior to the officer originating the action.
Generally, an action is an inappropriate subject for resolutron under
Article 138 procedures when—

(1) Review is provided specifically by the UCMJ or the action is
otherwise reviewable by a court authorized by the UCMJ or by a
military judge or military magistrate. »

(2) It is taken pursuant to the recommendatron of a board author-
ized by Army regulation at which the complainant was afforded
substantially the rights of a respondent (see chap 5, AR 15-6).

(3) Army regulations specifically authorize an administrative ap-

(4) It is a commander’s recommendation or initiation of an action
included in (1), (2), or (3) above. The fact that the wrong com-
plained of could be redressed by the ABCMR (AR 15-185) or the
Army Discharge Review Board (AR 15-180) does not make Article
138 inappropriate.

b. Examples. Examples of actions for which Article 138 is inap-
propriate include—

(1) Matters relating to courts-martial, nonjudicial pumshmem,
confinement, and similar actions taken pursuant to the UCMIJ, the
MCM,-or military criminal law regulations. However, a complaint
concerning a vacation of suspended nonjudicial punishment is
reviewable under Article 138, UCMYJ, procedures because there is
no review by an authority superior to the officer vacating the pun-
ishment.

(2) Officer or enlisted elimination actions (AR 635-100; AR
635-200). -

(3) MOS reclassification board acuons (AR 600-200).

(4) Withdrawals of flying status (AR 600-105).

(5) Appeals from findings of pecuniary liability. (See AR 37-10
and AR 735-5 for examples).

(6) Appeals from admrmstranve reductions in enhsted grades
(AR 600-200).

(7) Appeals from OERs (AR 623-105) or enlisted evaluation
reports (AR 600-205). '

8) Frlmg of adverse information (for example, admrmstratrve
reprimand) in official personnel records (AR 600-37). .

¢. Referral to alternate channels. When the officer exercising
GCM jurisdiction receives an Article 138 complaint apparently in-
volving an adverse action for which more specific channels and
procedures are available, the officer will act on it as prescribed in
paragraph 20-11. A decision to leave the matter to be processed in
those alternate channels and to so advise the complainant (para
20-11b (1)) constitutes "proper measures for redressing the wrong
complained of* within the meaning of Article 138. . ,

Section If
Making a Complaint

20-8. Request for redress

a. Request by the member. Before submitting a complamt under
Article 138, a member of the Armed Forces must make a written
request for redress of the wrong to the commanding officer the
member believes has wronged the member. The request for
redress—

" (1) Generally should be prepared in the format shown in Figure
20-2 of this regulation.

(2) Must clearly identify the commanding officer against whom it
is made, the date and nature of the alleged wrong, and, if possible,
the specific redress desired.

(3) Will be submitted through command channels to the com-
manding officer who is alleged to have committed the wrong. (For
exception to this procedure, see para 1-3f)

b. Response by the commanding officer. A commanding officer
receiving a request for redress submitted under this regulation will
respond, in writing, within 15 days. (Paras 20-10a and 20-11b may
be used as a guide in determining action on the request.) If a final
response within 15 days is not possible, an interim response will be
provided that indicates the estimated date of a final response.

20-7. Complaint

A member of the Armed Forces may submit an Article 138 com-
plaint for any act or omission by the member’s commanding officer
that the member believes to be a wrong (para 20~4¢) and for which
the member has requested redress and been refused. A member who,
through no fault of the member’s own, has not received a final
response within 15 days may elect to treat that as a refusal of
redress.

a. Form. Figures 20-3 and 20-4 contain sample formats for Arti-
cle 138 complaints. The complaint should—

(1) Be in writing and signed by the complainant. - :

(2) Identify the complainant as a member of the Armed Forces
on active duty or inactive duty training and subject to the UCMIJ.

(3) Identify the complamant s current military organization and
address.

(4) Identify the complainant’s military organization at the time of
the wrong.

(5) Identify the commandmg officer whose act or omission is
complained of.

(6) Indicate the date a written request for redress was submltted
to that commanding officer and either that—

(a) The request was refused, in whole or in part, and the date
thereof; or '

(b) A final response was not received within 15 days.” -

(7) Include a statement that it is a complaint submitted under the
provisions of Article 138 and this regulation.

(8) Clearly and concisely describe the specific wrong complained
of. When not readily apparent, state the reason the complainant
considers it a wrong.

(9) State the specific redress the complainant seeks. Unless it is
readily apparent, state the reason the complainant cons1ders that
redress appropriate.

(10) Have attached to it—

(a) The complainant’s request to the complainant’s commandmg
officer for redress and the commanding officer’s response, if any.

(b) Any supporting information or documents the complamant
desires to be considered. .

b. Submitting the complaint. .

(l) The complainant will deliver the complaint to the complain-

‘ant's immediate superior commissioned officer within 90 days of

the date of complainant’s discovery of the wrong, excluding any
period during which the request for redress was in the hands of the
respondent.

.(2) If the complamam corrects and resubrmts the complamt after
the officer exercising GCM jurisdiction has returned it as deficient
(para 20-10a), the days the complaint was in military channels
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between submission by and return to the complainant will also be
excluded in computing the 90-day period.

¢. Withdrawal. The compla.mant may withdraw the complaint at
any time before final action is taken at HQDA. If a complaint is
‘withdrawn, it must be a completely voluntary act on the part of the
complainant.

(1) Prior to receipt by the ofﬁcer exerc1smg GCM jurisdiction,
the complaint may be wnthdrawn by an oral request of the complain-
ant.

(2) After receipt by the ofﬁcer exercising GCM Junsdxctlon, the
complamant must submit a written request to the ofﬁcer in posses-
sion of the complaint.

20-8. Legal advice

a. Complainant. A member who desues to subrmt an Artmle 138
complaint may— - .

(1) Consult a military lawyer for advice and assnstance in draftmg
the complaint. Such advice will include whether, under the circum-
stances, an Article 138 complaint is authorized and appropriate. The
member also should be advised of any other laws or regulations
under which he may proceed to seek redress. In connection with
Article 138 complaints, a military lawyer will be provided only for
-such consultation and advice, but not to represent the member in
any ensuing ‘Article 138 proceedings.

(2) Consult or retain other legal counsel at no expense to the
Government. Such counsel may attend any proceedings under this
regulation which are open to other members of the pubhc, but may
not participate in them.

b. Respondent. A commanding officer who receives a request for

redress or against whom an Article 138 complaint is submitted may

obtain necessary legal advice from the commanding officer’s servic-
ing JA. .

Section i
Action on the Complaint

20-9. Actlon by the person recelving the complaint
a. Forwarding. A superior commissioned officer who receives an

Article 138 complaint will promptly forward it to the officer exer--

cising GCM jurisdiction. Any other person receiving a complaint
(except the officer exercising GCM jurisdiction) will forward it to
the complainant’s immediate superior commissioned officer or to
the officer exercising GCM jurisdiction.

b. Other action. The person receiving the complaint, or through
whom it is forwarded, may add pertinent material to the file or grant
any redress within that person’s authority. If either action is taken it
will be noted in the transmittal.

20-10. Determination not requlred by officer exercising
GCM |Jurisdiction .

a. Deficient complaint.

(1) If a complaint does not substantially meet the requirements of
Article 138, as implemented by this chapter, no determination as to
the merits of the complaint is required. Unless the deficiency is
waived (see b below), such a complaint will be returned to the
complainant with a written explanation of the deficiency and, if
correctable, how it may be corrected. :

(2) Neither the deficient complaint nor the convening authority’s
action on the complaint are forwarded to HQDA.

b. Waivers.

(1) Except as provided in (2) and (3) below, the officer exercis-
ing GCM jurisdiction may waive deficiencies when that officer
considers it necessary in the interest of fairness.

(2) The following deficiencies should be waived only for good
cause. The reason waiver is considered appropriate will be explained
in the correspondence forwarding the complaint (para 20-11d or
20-115(2)(c)).

(a) The complaint was not delivered to complainant’s superior
commissioned officer within 90 days of the date of discovery of the
wrong.

(b) Redress has not been requested and refused.

(c) The complaint is repetitive in that it is substantially the same
as a previous complaint by the same complainant on which officxal
action has already been taken.

(3) The following deficiencies may not be waived:

(a) The complamant was not a member of the Armed Forces. on
active duty or inactive duty training and subject to the UCMJ when
the complaint was delivered to his superior commissioned officer.

(b) The wrong complained of was not a discretionary act or
omission, or it was not by the complainant’s commanding officer, or
it was not under color of Federal military authority, or it did not
adversely affect the complainant personally (para 20-4e). )

(c) The complaint does not adequately xdennfy a respondent or
the wrong complained of. -

¢. Transfer of complaint. Junsdlcnon to act on an Amcle 138
complaint lies with the officer exercising GCM jurisdiction de-
scribed in paragraph 20-4d. If the respondent has been transferred
after the alleged wrong, the officer exercising GCM jurisdiction
may transfer action on the Article 138 complaint to the first
GCMCA in the respondent’s current chain-of-command. However,
the action may be transferred only if that convening authority con-
sents and if the transfer will facilitate compliance with this regula-
tion. Thereafter, the officer to whom the complaint was transferred
is respons1b1e for all actions prescribed by this tegulatxon for the
ofﬁcer exercising GCM jurisdiction.

+ d,- Withdrawal of complaint. Once a voluntary request for
wnhdrawal has been received, no further action will be taken under
this chapter. This does not preclude other appropriate action to
resolve any matters raised by the complaint.

- 20-11. Determination required by officer exercising GCM

jurisdiction

Except when that officer’s determination is not’ reqmred on the
Article 138 complaint (para 20~10), the officer exercising GCM
jurisdiction will take the following actions:

- a. Examination into the complaint. The officer exercising GCM
jurisdiction will examine into the complaint. Except as provided
below, the nature and method of the examination is discretionary
with this officer. The examination may be delegated, but not to a
person subordinate to the respondent in the chain-of-command nor,
except for good cause explained in the correspondence forwarding
the complaint (b(2)(c) or d below), to a person junior in grade to the
respondent. Examinations so delegated will be conducted in accord-
ance with AR 15-6 and will include a specific recommendation
regarding the appropriateness of the redress requested and of any
other corrective action.

(1) Cases of the type described in paragraph 20-5 of this regula-
tion. Unless the officer exercising GCM jurisdiction believes that
established channels for redressing the alleged wrong would be
inadequate in the particular case, the examination will be limited to
determining whether the other channels are, in fact, available for
resolving the alleged wrong.

(2) All other cases. Specific findings will be made as to whether
the act or omission complained of was—

(a) In violation of law or regulation.

(b) Beyond the legitimate authority of the respondent.

(c) Arbitrary, capricious, or an abuse of discretion.

(d) Materially unfair.

b. Action on the complaint. The officer exercising GCM jurisdic-
tion must act personally on the Article 138 complaint. This authority
may not be delegated. After examination into the complaint is com-
pleted, such officer will take the first of the following actions which
applies to the particular complaint:

(1) If the alleged wrong is of the type described in paragraph
20-5, unless the officer exercising GCM jurisdiction believes that
established channels for redressing the alleged wrong would be
inadequate in the particular case, such commanding officer will

- advise the complainant that—

(a) The alleged wrong already is being considered in other offi-
cial channels, if that is the case; or
(b} A more appropriate official channel is available to redress the
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alleged wrong. The officer will specify that channel, any applicable
regulation under which the complainant may proceed, and any
Amny assistance available to the complainant in using that channel.

(2) Determine the merits of the complaint and of the redress
requested.

(a) If no redress is appropnate, such officer will deny the redress

(b) Such officer will grant whatever redress is appropriate and is
within such officer’s authority to provide.

(c) If such officer determines redress is appropnate which is
beyond such officer’s authority to provide but which another Army
commander or agency could provide, such officer will forward the
following to the commander or agency with the necessary authority:

1. The documents described in d(1) through (3) below.

2. An explanation of why such ofﬁcer considers redmss appropri-
ate.

3. Such officer’s specific recommendatxons as to what redress
should be granted.

4. A request that, upon completion of the action, the file be
forwarded to Headquarters, Department of the Army in accordance
with d below.

c. Notice to the complainant. The officer exercising GCM juris-
diction will notify the complainant in wnnng of the actmn taken on
the complaint.

d. Forwarding complaint to Headquaners, Department of the
Army. Upon completion of action on the complaint, the officer

exercising GCM jurisdiction (or the commander to whom the com-
plaint was forwarded under b(2)(c) above) will forward the follow-
ing to HQDA (DAJA-ZD), The Judge Advocate General, 2200
Army Pentagon, Washington, DC 20310-2200:

(1) The complaint, the original request for redress, the refusal
thereof, and any supporting materials submitted by the complainant.

(2) The results of the examination into the complaint, together
with any supporting documentation (a above).

(3) A copy of the notice to the complainant (¢ above).

(4) An endorsement or memorandum of transmittal—

(a) Indicating that the officer exercising GCM jurisdiction (or the
commander to whom the complaint was forwarded) personally acted
on the complaint.

(b) Describing such officer’s action (b above) and the reasons
therefore.

(c) When applicable, explaining any waiver of deficiencies in the
complaint (para 20-2b) or inadequacy of estabhshed channcls (b(l)
above) :

20-12. Action by Headquarters, Department of the Army .
HQDA :
( a Up)on receipt at HQDA, each Article 138 file will be reviewed
by TJAG (or that officer’s designee) on behalf of the SA. TIAG
may, in that officer’s discretion, return the file for additional infor-
mation or investigation or for other action.

b. The complainant, the respondent, and the officer exercising
GCM jurisdiction will be informed of the final dlsposmon of the
complaint.

*Any member of the armed forces who believes himself wronged by his commanding officer, and who, upon due application to that commanding officer,
is refused redress, may complain to any superior commissioned officer, who shall forward the complaint to the officer exercising general court-martial
Jurisdiction over the officer against whom it is made. The officer exercising general court-martial jurisdiction shall examine into the complaint and take
proper measures for redressing the wrong complained of; and he shall, as soon as possible, send to the Secretary concerned a true statement of that

complaint, with the proceedings had thereon.”

Flgure 20-1. Article 138, Uniform Code of Military Justice
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DEPARTMENT OF THE ARMY
TROOP F, 3D SQUADRON, 23D CALVARY
13TH INFANTRY DIVISION (MECHANIZED)
FORT RENO, TEXAS 77777

(Office symbol) ‘ (Date)

MEMORANDUM FOR Commander, F Troop, 3d Squadron,: 23rd Cavalry 13th Infantry Division (Mechanized),
Fort Reno, Texas 77777

SUBJECT: Request for Redress Under Article 138, UCMJ (AR 27-10):.

1. On 3 December 1995, at company formation you announced that all members of the unit were encouraged,

but not required, to join in a work project on the following Saturday, 10 December 1995. The work "

project was a domestic action activity which involved trimming a Christmas tree and decorating an
auditorium at the nearby Youth Town Orphanage. As I previously had made plans for the day, I elected
not to participate. On 12 December 1995, I requested Christmas leave from 24 December 1995 to 30
December 1995 and, even though I have more than enough leave accrued to cover this period, you denied
my request., - -

2. I think your refusal to approve my leave is unreasonable and is in retaliation for my absence from
the voluntary domestic action program at the orphanage. I congider this a wrong within the meaning of
Article 138, UCMJ, and AR 27-10. -

3. As redress, I request approval of my leave request.

" MEGAN A. DICKERSON
000-00-0000
SGT, BTRY A, 141 FA
56th FA CMD

Figure 20-2. Sample format request for redress
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DEPARTMENT OF THE ARMY
TROOP F, 3D SQUADRON, 23D CALVARY
13TH INFANTRY DIVISION (MECHANIZED)
FORT RENO, TEXAS 77777 : .

XXXX-XX 18 December 1995

MEMORANDUM THRU Commander, Troop F, 3d Squadron, 23d Calvary, 13th Infantry Division (Mechanized) ,
Fort Reno, Texas 77777

FOR Commander, 3d Squadron, 23d Calvary 13th Infantry Division (Mechanized), Fort Reno, Texas 77777

SUBJECT: Complaint of Wrong (Article 138, UCMJ)

1. I, SGT Megan A. Dickerson, 000-00-0000, am a member of the U.S. Army on active duty, subject to the
Uniform Code of Military Justice, and currently assigned to Troop F, 3d Squadron, 23d Cavalry, 13th
Infantry Division (Mechanized), Fort Reno, Texas. On 12 December 1995 while assigned to my present .
unit, I was wronged by my commanding officer, CPT Fred G. Robinson, Commander, Troop F, 3d Squadron,
23rd Cavalry, 13th Infantry Division (Mechanized), Fort Reno, Texas. I made a written request for
redress to CPT Robinson on 14 December 1995, but on 17 December 1395 he refused to grant it. The request
for redress and his response are attached (Encl). I therefore submit this complaint against CPT Robin-
son under the provisions of Article 138, UCMJ, and Army Regulation 27-10. :

2. The wrong which is the subject of this complaint is improper denjal of Christmas leave. The circum-
stances are as follows: On 3 December 1995, CPT Robinson requested volunteers for a domestic action
work project the following Saturday at his favorite charitable activity ~ the Youth Town Orphanage.
Because I already had plans for the date of the project, I did not participate. On 12 December 1995, I
requested leave for the Christmas holiday season. CPT Robinson denied the leave even though I have
more than enough leave accrued to cover the requested period.

3. CPT Robinson’s action in denying my request for leave was improper because it was only done in
retaliation for my failure to participate in the volunteer program. It also is contrary to paragraph
2-7e, AR 630-5, which advises commanders to place special emphasis on holiday leave.

4. I hereby ask as redress that you authorize xn’yjleave from 24 Deéember 1995 through 30 December 1995.

Encl MEGAN A, DICKERSON
000-00-0000
SGT, Co C, 3/23 IN
13th IN Div (Mech)

Figure 20-3, Sample format for Article 138 complaint
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DEPARTMENT OF THE ARMYM
BATTERY B, 2D BATTALION, 22D ARTILLERY
20TH INFANTRY DIVISION
FORT BLANK, WEST DAKOTA 88888

XXXX-XX ' ' 18 December 1995

MEMORANDUM THRU

Commander, Battery B, 2d Battalion, 224 Artillery, 20th Infantry Division, Fort Blank, West Dakota
88888 ' ‘

Commander, 2d Battalion, 22d Artillery, 20th Infantry Division, Fort Blank, West Dakota 88888
Commander, 224 Artillery, 20th Infantry Division, Fort Blank, West Dakota 88888
.FOR Commander, 20th Infantry Division, Fort Blank, West Dakota 88888

SUBJECT: Complaint of Wrong (Article 138, UCMJ)

1. I, SGT Charles T. Phillips, 000-00-0000, am a member of the U.S. Army on active duty, subject to the
Uniform Code of Military Justice, and currently assigned to Battery B, 2d Battalion, 22d Artillery,

20th Infantry Division, Fort Blank, West Dakota. On 26 May 1995 while assigned to Headquarters and '

Headquarters Company, 222d Maintenance Battalion, 20th Infantry Division, Fort Blank, West Dakota, I
was wronged by LTC Marie R. Brennan, then commander, 2224 Maintenance Battalion, but currently as-
signed to Division Support Command, 13th Infantry Division (Mechanized), Fort Reno, Texas. I made a
written request to LTC Brennan on 5 September 1995 but she failed to provide a final response to my
request within 10 normal duty days. The request for redress is attached (Encl). I therefore submit
this complaint against LTC Brennan under the provisions of Article 138, UCMJ, and Army Regulation 27-
10. :

- 2. The wrong which is the subject of this complaint is improper suspension of my military driver’s
license. The circumstances are as follows: As battalion commander, LTC Brennan directed that members
of the battalion convicted of driving more than 10 miles per hour over any posted speed limit would
have their military driver’s license suspended for 1 year. On 14 January 1995, while home on leave, I
was issued a speeding ticket for driving my POV 38 military per hour in a 25 mile per hour speed zone. I
- really did not think I was going that fast but, rather than having to take the time off to contest the
ticket, I paid the fine through the mail. I happened to mention the ticket to my first sergeant while
discussing other matters, and he initiated the suspension of my military driver’s license in accord-
ance with LTC Brennan’s policy. LTC Brennan suspended my license on 26 May 1995. I now need a military
driver’s license in my duties, but my new commander says he will honor LTC Brennan's 1-year suspension
even though I have been transferred. Not having amilitary driver’s license affects my performance of
. duty and adversely affects my career. ’

3. LTC Brennan'’s action was improper in that her policy was absolutely inflexible; it provided no
consideration of the merits of any particular case or of mitigating circumstances. In my case, the
suspension was based on a purely civilian offense while I was hundreds of miles away on leave. That has
no relevance to the Army as a standard for a military license. I believe LTC Brennan’s policy was so
arbitrary and extreme as to be an abuse of a commander’'s authority under AR 600-35.

4. I hereby ask as redress that you restore my military driving privileges.

5. This complaint was not submitted within 90 days of the date of the wrong because I thought that when
I was reassigned, the year’s suspension would be terminated. I did not f£ind out until 4 September 1995
that my new commander would honor the suspension period. I request a waiver of the 90-day time limit
-for filing a complaint under Article 138, UCMJ.

Encl ) CHARLES T. PHILLIPS
: : 000-00-0000
SGT, Btry B, 2/22 Arty
20th IN Div

Flgure 20-4. Sample format for Article 138 complaint with complicating factors '
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Chapter 21
Military Justice Within the Reserve Components

Section 1
General

21-1. Purpose

a. This chapter prescribes pohc1es and procedures for implement-
ing title VIII, National Defense Authorization Act for Fiscal Year
1987 (Military Justice Amendments of 1987) and R.C.M. 202(a)
(Persons Subject to the Code), 204 (Jurisdiction over Certain Re-
serve Component Personnel), 707(a)(3) and (c)(8) (Speedy Trial),
and 1003(c) (Punishments), in.the RC.

b. The above referenced amendments to the UCMJ and the MCM
apply to offenses committed on or after 12 March 1987. AC com-
manders may exercise this jurisdiction accordingly. As a matter of
policy, RC commanders could not impose punishment under Article
15 or convene SCM until 1 July 1988.

c. The provisions of this chapter supplement the: policies and
procedures pertaining to the administration of military justice set out
in other parts of this regulation, including the training requirements
of paragraph 18-4.

21-2. Policy :

a. USAR soldiers will be subject to the UCMJ whenever they are
in a title 10, United States Code, duty status. Examples of such duty
status are: active duty (AD); active duty for training (ADT); annual
training (AT); Active Guard/Reserve (AGR) duty; inactive duty
training (IDT). IDT normally consists of weekend drills by troop
program units, but may also include any training authorized by
appropriate authority. For examples of IDT, see AR 140-1, para-
graphs 34, 3-11, 3-12, 3-14, 3-14.1, and 3-30. Jurisdiction con-
tinues during periods such as "lunch breaks" between unit training
assemblies or drills on the same day and may continue overnight in
situations such as an overnight bivouac. '

b. ARNG soldiers will be subject to the UCMI when in Federal

service as Army National Guard of the United States (ARNGUS)
under title 10, USC, and when otherwise called into Federal service.

ARNG soldiers are not subject to the UCMJ while in state service
under title 32, USC.

¢. RC commanders must be in a title 10 duty status (b above)
whenever they take action such as offering or imposing nonjudicial
punishment, preferral or referral of court-martial charges, conduct-

ing open hearings under Article 15, or vacating suspended sentences

under Article 15. However, RC comumanders may forward charges
(R.CM. 401c(2)(A)), initiate or forward requests for involuntary

active duty, or act on Article 15 appeals (chap 3, sec VI) anyllme. ’

even when not in a title 10 duty status.
d. Costs associated with disciplining RC soldiers will be paid out

of RC funds. Costs associated with disciplining RC soldiers in "~

accordance with paragraph 21-3, below, will be borne by the com-
ponent initiating the UCMIJ action. An order to involuntary active

duty will cite Reserve Personnel Army funds or National Guard

Personnel, Army, funds when the activation is initiated by an RC
commander. Military Personnel, Army (MPA appropriations will be
cited when the acuon ls mmated by an AC comma.nder)

Section II
Involuntary Active Duty and Extenslon on Active Duty

21-3. Involuntary active duty
a. RC soldiers who are not serving on AD, and who are made the
subject of proceedings under Articles 15 and 30, UCMI, for of-

fenses allegedly committed while serving in a title 10 duty status
(para 21-2a and b) may be ordered to AD involuntarily by an AC ..

GCMCA for purposes of—
(1) Investigation pursuant to Article 32, UCMJ
(2) Trial by court-martial. :
(3) Article 15, UCMJ, proceedings.

b. Involuntary AD is authorized for any of the purposes set out in
a(1) through (3) above, but is not authorized for the sole purpose of

. placing an RC soldier in pretrial confinement. After involuntary
.activation approved by the SA or the Secretary’s designated repre-

sentative, an RC soldier may be ordered into pretrial confinement
under R.C.M. 305 and pursuant to the procedures in chapter 5,

‘ section III and ¢ below.

¢. Only AC GCMCAs are authorized to order involuntary AD of
RC soldiers for the purposes in a above. The SA or the Secretary’s
designated representative must approve any. involuntary AD order
before a RC soldier may be confined or éepnved of liberty (to
include pretrial confinement or restriction) during an other than
normal IDT or AD period. (See Discussion, R.C.M. 204(b)2).)

(1) Requests for involuntary AD will be forwarded through com-
mand channels including the appropriate State adjutant general or
MUSARC commander or Commander, U.S. Army Reserve Person-
nel Center. For units located outside of the OCONUS, requests will
be forwarded through command channels including Commander,
WESTCOM, USARSO, USARIJ, EUSA, or USAREUR, as appro-
priate. Requests should include a copy of the charge sheet and a
summary of the evidence supporting the charges. Prior to preferral

.of charges in such cases, commanders will consult with supporting

RC and AC SJA personnel.

(2) The State adjutant general or commanders designated in ¢(1)
above will forward requests for involuntary AD to the appropriate
AC GCMCA designated per AR 5-9.

(3) AC GCMCAs will forward requests for SA approval of invol-
untary AD to HQDA (DAJA-CL), Criminal Law Division, The
Judge Advocate General, 2200 Army Pentagon, Washington, DC

- 20310-2200 for processing to obtain approval from the SA or the

Secretary’s designee. The AC GCMCA will also immediately in-
form the MUSARC and Continental U.S. Army (CONUSA) com-
manders and the U.S. Forces Command commander, or the State
adjutant general and Chief, National Guard Bureau, of the initiation
of UCMI actions against RC soldiers: HQDA (DAJA-CL) will no-
tify the forwarding AC GCMCA of SA or Secretary desxgnee action
on the request.

d. RC soldiers must be on AD pnor to arraignment at a general
or SPCM (R.C.M. 204(b)(1)) or prior to bemg placed in pretrial

confinement (R C.M. 305)

21-4, Extending RC soldlers on AD -

a. The requirements for AC GCMCA activation and/or Secretar-
ial approval in paragraph 21-3 above do not apply to RC soldiers on
AD. RC soldiers serving on AD, ADT, or AT in a title 10 duty
status may be extended on AD involuntarily, so long as action with
a view toward prosecution is taken before the expiration of the AD,
ADT, or AT period (AR 635-200, para 1-24). Any such extensions

“must be completed pursuant to the prov151ons of AR 135-200,

chapter 8.

b. An RC soldier who is suspected of or accused of an additional
offense after being ordered to AD for any of the purposes in para-
graph 21-3a above may be retained on AD pursuant to RCM.
202(c)(l)

~ 21-5. Preservation of Jurisdiction and punlehment

a. RC soldiers remain subject to UCMIJ jurisdiction for offenses
committed while serving in a title 10 duty status (para 21-2) not-
withstanding termination of a period of such duty, provided they
have not been discharged from all further military service (R.C.M.
204(d)).

b. All lawful punishments remaining unserved when RC soldiers
are released from AD, ADT, AT, or IDT, including any uncollected
forfeitures of pay, are carried over to subsequent periods of AD,
ADT, AT or IDT. However, an RC soldier may not be held beyond
the end of a normal period of IDT for trial, or service of any

* ‘punishment, nor may IDT be scheduled solely for the purpose of

UCMTI action (R.C.M. 204(b)(2)). Involuntary activation pursuant to
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~ paragraph 21-3a above is authorized only in accordance with the
procedures set out in paragraph 21-3c above.

Sectlon 1l
Nonjudiclal Punlshment (Article 15) and Courts-Martlal

21-6. Nonjudiclal Punishment (Article 15) ,

a. The provisions of chapter 3 of this regulation that are not
otherwise inconsistent with this chapter are applicable to the admin-
istration of nonjudicial punishment in the RC. In particular, com-
manders are reminded of the policy in paragraph 3-2 of this
regulation that nonpunitive or administrative remedies should be
exhausted before resorting to nonjudicial punishment.

b. RC soldiers may receive nonjudicial punishment pursuant to
Article 15, UCMJ, while serving in a title 10 status on AD, ADT,

AT, or IDT. RC soldiers may be punished pursuant to Article 15

while serving on IDT provided that the proceedings are conducted
and any punishment administered is served during normal IDT peri-
ods (see Discussion, R.C.M. 204(b)(2)). Prior to taking such actions,
RC commanders should consult with their supporting RC or AC
staff or command judge advocate.

¢. Either RC or AC commanders may punish RC enlisted soldiers
of their commands (para 3-8).

d. Unless further restricted by higher authonty (para 3—7c) pun-
ishment for RC officers is reserved to the AC or RC GCMCA to
whose command the RC officer is assrgned or attached for discipli-
nary purposes of to commandmg generals in the RC officer’s chain-
of-command. -

B \
21-7. Summary courts-martial

a. RC soldiers may be tried by SCM while serving in a title 10
status on AD, ADT, AT, or IDT. RC soldiers may be tried by SCM
while serving on IDT provided that the trial is conducted and pun-
ishment is served during normal IDT - periods (see Discussion,
R.CM. 204(b)(2)).

. b. Either RC or AC SCM convening authorities may refer
charges against RC soldiers to trial by SCM. An RC SCM conven-
ing authority may refer charges to SCM while on IDT. However,
Article 25, UCMIJ requires that the summary court officer must be

_ on AD at the time of trial.

¢. MUSARC commanders should attach all soldrers without an
intermediate commander authorized nonjudicial punishment or SCM
authority under Articles 15 and 24, UCM]J, to an appropriate subor-
dinate commander for such purposes.

21-8. Speclal and general courts-martial

. a. RC soldiers may be tried by SPCM or GCM only while serv-
ing on AD. Orders to involuntary AD must be approved by the SA
or the Secretary’s designee before an RC soldier may be sentenced
to confinement or. otherwise deprived of liberty.

b. Only an AC convening authority may refer charges against an
RC soldier to a SPCM or GCM. Such courts-martial will normally
be conducted at the installation of the supporting AC GCMCA as
designated per AR 5-9. A MUSARC commander qualifies as
GCMCA under Article 22(a)(5), UCMIJ. However, as a matter of
policy the authority to convene GCM or SPCM is withdrawn.
Similarly, RC commanders who qualify as SPCM convening author-
ities under Article 23(a), UCMJ, will not convene SPCM.

21-9. Forfeltures ) _

a. Consistent with paragraphs 70507i and 70512, DOD Military
Pay and Allowances Entitlements Manual, forfeitures imposed on
RC soldiers pursuant to Article 15 or court-martial will be calcu-
lated in whole dollar amounts. Forfeitures are calculated by convert-
ing the stated amount of forfeiture to a percentage using the base
pay for an Active Army soldier of the same grade and time in
service on the date the forfeiture sentence is approved. Apply the
- resulting percentage to the soldier's pay for every period of duty the

soldier actually performs during the stated time period of t.he forfei-
ture. Example: ‘
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(1) A soldier (SPC or CPL) over 2 years of service (for pay
purposes) receives a sentence (either nonjudicial punishment or
court-martial sentence) which includcs a forfeiture of $200 a month
for 2 months ($400). v

(2) Determine the soldiet’s monthly rate of base pay In this
example, it is $912.60. ‘

(3) Convert the original forfeiture to a perccmage 200/912 60 =
21.92 percent.

(4) For each period of duty performed during the stated perrod of
the sentence, collect 21.92 percent of the soldier’s pay from the
soldier's active duty and inactive duty training pay.

b. The forfeiture sentence is satisfied by collecting from the pay
the soldier receives for periods of duty the soldier performs during
the stated period of forfeiture. If a soldier performs duty without
forfeiture collections, the amount of forfeitures not collected be-
comes an amount due the U.S.

c. The forfeiture sentence is satisfied by collecuon from pay for
duty performed only during the stated period of forfeiture (for ex-

- ample, forfeitures are imposed for 2 months, then collections may

only be made for 2 months, with the 2-month period beginning on
the date the forfeitures are imposed). If a soldier performs no duty,
or the soldier’s pay is insufficient to satisfy the forfeiture in full
dunng the stated period of the forfcmrrc no funhcr collect.ron action
is authorized.

d. This paragraph applies only when the RC soldier receives
forfeitures from a court-martial or from nonjudicial punishment and
the forfeitures are carried over to subsequent periods of IDT or
ADT. If the RC soldier receives forfeitures from a court-martial or
from nonjudicial punishment in an AD status and does not revert to
an inactive duty status during the execution of the punishment, then
forfeitures are to be based upon the base pay “for an Active A:my
soldrer of the same grade and time in service.

21—10 Reportlng requirements and court-martlal ordors

a. AC SJAs will report those disciplinary actions that result
solely from expanded RC jurisdiction as a separate category on DA
Form 3169-R. This will be accomplished by adding a parenthetical
number to the numbers already entered in blocks la (Summarized
and Formal columns), 5a, 6a (Total Tried and Total Convicted
columns only), and 14 (Total Chap 10s column only) of the DA
Form 3169-R. The parenthetical number will reflect the total num-
ber of actions that result from expanded jurisdiction over RC sol-
diers under the Military Justice Amendments of 1987 for each
category reported. For example, block 5a would contain two num-
bers: the number for the combined total of soldiers punished; and
the parenthetical number representing that portion of the total that
resulted from expanded jurisdiction under the Military Justice

" Amendments of 1987, for example, 236 (17). (Do not include in the

parenthetical disciplinary actions taken against Active/Guard Re-

serve soldiers or other RC soldiers whose disciplinary actions were

not dependent on expanded jurisdiction under the Military Justice .
Amendments of 1987.)

b. For RC units located within the CONUS, MUSARC SJAs will
collect and forward disciplinary statistics to their respective CON-
USA SJAs and to the supporting AC GCMCA's SJA. .

¢. In addition to the distribution required by paragraph 12-7 of
this regulation, copies of all special and general court-martial prom-
ulgating orders will be forwarded to the accused’s unit of assign-
ment, appropriate MUSARC and CONUSA commanders, and
commander USARPAC, USARSO, USARJ, EUSA, or USAREUR,
as appropriate.

Section IV
Support Personnel and Responslbllltles

21-11. Supporl personnel -

a. The SJA of the AC command desrgnatcd to ‘support an RC
command will supervise prosecutions of RC soldiers, including co-
ordinating requirements for advice and personnel support. RC JAs
may be used when feasible. AC JAs may also be used. When a
supporting AC SJA decides to use an RC JA, the SJA will inform
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the RC JA’s immediate commander of that decision. If a question
arises as to the feasibility of using a particular RC JA assigned
within CONUS, the CONUSA commander will decide whether use
of the RC JA is feasible. If a question arises as to the feasibility of
using a particular RC JA assigned OCONUS, Commander USAR-
PAC, USARSO, USARIJ, EUSA, or USAREUR, as approprrate will
decide whether use of the RCJA is feasible.

b. The USATDS office servicing the AC command will detail
either AC or RC defense counsel in accordance with guidelines
established by the Chief, USATDS.

c. The senior military judge designated 10 support the AC GCM

jurisdiction supportmg the RC command will detail AC or RC
military judges in accordance with guidelines establrshed by the
Chref US . Army Trral Judrcrary ,

21-12 Support responsibllities AC GCMCAs
AC GCMCAs desrgnated in accordance with AR 5-9 to support RC
commands will—

a. Order RC soldiers to AD for the purposes set out in paragraph A

21-3 of this regulatron except when approval of the SA or the
Secretary’s designee is required. The orders will crte 10 USC
§802(d) for authority. -

b. Forward requests for mvoluntary active duty orders requrrmg
approval of the SA pursuant to paragraph 21-3¢(2) of this regulatron
to HQDA (DAJA-CL) for processing.

. ¢. Coordinate the allocation of personnel funds, and other re-
sources to support the administration of military justice in the sup-
ported RC command. .

d. Inform the MUSARC or adjutant general and CONUSA com-
manders, as appropriate, of RC UCMIJ actions mvolvmg RC soldiers
assigned to RC units located in CONUS.

e. Inform Commander, USARPAC, USARSO USARJ EUSA or
USAREUR, as appropriate, of RC UCMJ actions mvolvmg RC
soldiers assigned to RC units located OCONUS. . -

f. When appropriate, order pretrial confinement for RC soldiers
in accordance with R.C.M. 305 following involuntary' active duty
approved by the SA or the Secretary s desrgnee

' mcludmg referral to court-martial, rmposrtron of pumshment under
Amde 15, or administrative measures. * - - .

h. Arrange for orders placing RC soldiers on "AD for duty as
witnesses, counsel, military judges, court members, or other person-
nel of the court-mamal

Chapter 22

United States Army Trial Counsel Asslstance
Program

22-1. General R ‘

This chapter governs the operatrons of the Trral Counsel Assrstance
Program (TCAP). It sets forth information, policies, and procedures
applicable to the support of tn'al counsels throughout the Anny.

22-2. Mlsslon

The SJA and the chief of mrhtary justice are responsrble for the
daily supervision and training of trial counsel. TCAP’s mission is to
provide assistance, resources, and support for the prosecution func-
tion throughout the Army and to serve as a source of resolution of
problems encountered by counsel. TCAP provides publications and
references for chiefs of military justice and trial counsel and con-
ducts periodic advocacy training. TCAP can ‘also assist an SJA
office in the prosecution of specific cases. TCAP serves as the
liaison between chiefs of military justice ahd the GAD concerning
potcnua.l Government appeals pursuant to Article 62, UCMJ.

22-3. Organlzatlon e '
TCAP functions as a part.of GAD and is an activity of USALSA a
field operating agency of TJAG. Operational control and supervision

of TCAP is exercised by the Chief, GAD, for the Assistant Judge
Advocate General for Military Law and Operations, Command func-
tions other than operational control are provided by the Commander,
USALSA. The office is composed of a chief, a Publications officer,
and training officers as necessary.

224, Tralning : ' ‘ o

a. TCAP conducts regrona] advocacy courses for chrefs of mili-
tary justice and trial counsel as determined by the Chief, TCAP. The
Chief, TCAP, is responsible for the content of these training courses
and structures training: to meet specific nee\d\s after a review of
questions raised by counsel within the region, recent court decisions,
and the input of SJAs, chiefs of justice, and military judges.

b. In order to properly perform their duties, chiefs of military
justrce should attend every TCAP seminar offered within their
regron Similarly, trial counsel should attend at least one TCAP
seminar each year.

¢. TCAP provides training through monthly updates for chiefs of
military Jusuce and trial counsel. These updates inform counsel of
time-sensitive decisions of appellate military courts and also address
specrﬁc problem areas of mterest to trial counsel.

22-5. Technlcal assistance :

a. Chiefs of military justice may request technical assistance or
guidance from TCAP. Trial counsel may initiate such requests after
coordination with the chief of justice or the SJA. Such requests may
be télephonic, by electronic means, or in writing.

b. TCAP counsel are available for on-site assistancé in umque or
difficult cases. SJAs may request such assistance through the Chief,
TCAP, Chief, GAD, or the Assistant Judge Advocate General for
Military Law and Operations. The request should specify the name
of the case, unique factors requiring TCAP assistance, the period of
time involved, and the extent of assistance desired. The Assistant
Judge Advocate General for Military Law and Operations deter<
mines whether TCAP assistance can be provided and the extent of
such assistance.’ The Chief, TCAP, and the requesting SJA will
coordinate such assistance to include the specific involvement of
TCAP counsel. SJAs requesting TCAP technical- assistance will
fund all TCAP travel connected with the request. Exceptions to
these funding rules may be made by the Assistant Judge Advocate
General for Military Law and Operatrons with the concurrence of
the Commander, USALSA :

[

Chapter 23
Prosecutlon of Crlmlnal Oﬂ‘enses In Federal Courts

23-1. Scope : : ‘

a. This chapter contains pohcres and procedures for prosecutrons
in the United States District Courts before either a District Judge or
a Magistrate Judge for violations of federal law committed on Army
installations or which involve Army interests or property. 'I‘hrs chap-
ter does not apply to military courts-martial. .. .

'b. An individual (whether civilian or military) who vrolates fed-
eral law within the territorial limits of the United States can be
prosecuted in U.S. District Court or Magistrate Division. These
prosecutions can include, but are not limited to, the following situa-
tions: the violation of federal law on a military installation by a
civilian not subject to the UCMY,; and the commission of a serious
offense by a soldier where the DOJ seeks a federal indictment and

- prosecution, despite existing UCMI jurisdiction. Routine traffic vio-

lations, whether the offender is military or crvrhan, are referred to
the local uUs. Magrstrate DrVrsron ‘

23-2, Authorlty i

The following authorities apply to this chapter .

" -a. 18 USC, chap. 219 (Trial By United States Magrstrate Judges) :
'b. 28 USC §515 (Authority For Legal Proceedings; Comrmssron,

Oath, And Salary For Special Attomeys)
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" ¢ 28 USC §543 (Appointment of Special Attorneys by The At-
tomey General).

d. Rule 58, Federal Rules of Criminal Procedure (Procedures for -

Misdemeanors and Other Petty Offenses).
e. AR 190-29 (Misdemeanors and Uniform Notices Referred to
U.S. Magistrate or District Courts)

23-3. Felony prosecution programs

a. General..DOJ is responsible for prosecuting federal offenses in -

U.S. District Court, whether before a District or a Magistrate Judge.
It is often beneficial to both the Army and DOJ, however, to prose-
cute offenses in which the Army has an interest through a felony
prosecution program, whereby one or more Army attorneys are
appointed Special Assistant U.S. Attorneys (SAUSAs). A felony
prosecution program can promote rapid and efficient prosecutions of
offenses in which the Army has an interest.

b. Authorization. If an installation SJA or legal advisor believes a
felony prosecution program would be in the Army’s best interest,
the SJA or legal advisor will seek the views of the appropriate U.S.
Attorney. If the U.S. Attorney agrees, the installation SJA or legal
advisor will draft a mutually agreeable MOU. The SJA will forward

the MOU and a request to begin the program to the Criminal Law -

Division, OTJ AG

23-4. Appolntment of attorneys as Speclal Asslstant u.s.
Attorneys

. a. General. Prosecuuons in federal court are a DOJ responsrbxh-
ty. SJAs or legal advisors often find it beneficial, however, to have
one or more JA or DA civilian attorneys appointed as SAUSA
under 28 USC §543 to prosecute crimes in which the Army has an
interest.

b. Procedure. The appropriate United States Attorney must agtee
to the appointment of an Army attomey as a SAUSA. The U.S.
Attorney may find such an appomtment to be in his/her best interest,
because the U.S. Attorney gains an additional prosecutor at no

additional expense to DOJ. If the U.S. Attorney agrees, he/she will =
forward the request for appointment to the Attomey General for

approval. (28 USC 3543).

c Supervrston Army attorneys actmg as SAUSAs w111 be super-

vised in that role primarily By the U.S. Attorney’s office. SAUSAs
will perform their duties consistent with the MOU between the U.S.
Attorney and the SJA or legal advisor. SJAs and legal advisors will
monitor prosecutions conducted by SAUSAs and will, if necessary,
provide additional supervision.

d. Civil litigation. SAUSAs appointed to prosecute criminal cases
will not undertake representation of the United States in civil litiga-
tion unless authorized by the Chief, Litigation Division.

23-5. Misdemeanors
a. General. Any individual, whether military or civilian, who

commits a misdemeanor or infraction on a military installation or on -

federal property can be prosecuted before a Magistrate Judge. The
Magistrate system is particularly well adapted to dispose of traffic
cases. Army -Attorneys appointed as SAUSAs can represent the
United States before a Magistrate Judge.

b. Petition to District Court. If no Magistrate Judge has been
designated to try misdemeanors committed on an installation, the
SJA or legal adviser should request that the U.S. Attorney petition

the U.S. District Court to designate a Magistrate Judge for that

purpose. Criminal Law Division, OTJAG should be notified or any
unsuccessful attempts to have a Magistrate Judge designated.

¢. Complaints, warrants, and citations. A Magistrate Judge has
authority to issue arrest warrants based upon complaints filed with
the court. Assistant U.S. Attorneys and SAUSASs prepare complaints
and warrants in accordance with local court rules and procedures.

See figure 23-1 for a sample of a completed AO Form 91 (Criminal .
- Complaint). As a rule, petty offenses committed in the presence of a .~

police officer may be prosecuted on a citation or violation notice;
however, SAUSAs should consult local state law for exceptions.
" d. Consent to be tried. A person charged with a misdemeanor
may elect to be tried before a District Judge rather than before a
Magistrate Judge (18 USC §3401). The defendant must be informed
of this right. (See fig 23-2 of this regulation for a sample of a
completed AO Form 86A (Consent to Proceed—Misdemeanor).) If
permitted by MOU, an Army SAUSA may prosecute misdemeanors
before a District Judge when a defendant declines to consent to be
tried by the Magistrate Judge.

e. Procedure. Attorneys designaied to prosecute cases before a
Magistrate Judge must familiarize themselves with the local rules of
court and Rule 58, Federal Rules of Criminal Procedure. (See also
Moore’s Federal Practice Rules Pamphlet, Magistrate Court Rules.)

J. Memorandum of Understanding and request for authorization.
The SJA or legal adviser should execute a MOU with the U.S.
Attorney. covering responsibilities and procedures for trials in Mag-
istrate Court. Installations with a felony prosecution program should
include specific procedures for Magistrate Court in the MOU gover-
ning - that program.- (See fig 23-3.) If the installation only has a
Magistrate Court program, then a MOU should be prepared and

" forwarded to Criminal Law Division, OTJAG, for approval of the

program.

23-—6 Reports .

a. Installation SJAs or legal advnsers will send a quarterly report
to their MACOM SJA concerning prosecutions in federal magistrate
court and felony prosecutions. The MACOM SJA will review these
reports and send a consolidated report to Criminal Law Division,
OTJAG, within 30 days after the end of each quarter This report
will provide the following information:

(1) The number of indictments filed;

(2) The number of misdemeanors tried by Army attormeys serv-

~ ing as SAUSAs;

" (3) Results of any felony prosecutions tried by Army attorneys,
to include a copy of any judgment, conviction, and sentence; and

(4) Results of felony prosecutions tried by the U.S. Attomey's
office, in which the Army has an interest. A copy of any judgment,
conviction, and sentence will be included.

b. In addition, all installations that have felony prosecution pro-
grams will report the following events as they occur to DAJA-CL,
either by telephone or telefax:

(1) Indictment. Insofar as permitted by the Federal Rules of
Criminal Procedure, as soon as an indictment is returned, provide
the facts of the case as then known to the government.

(2) Trial. As soun as practicable after trial, provide a report of
the result of trial, including pleas, dismissal of any counts, verdict of
the court as to the counts that were tried, and any other relevant
information conceming the trial of the case.

(3) Sentence. As soon as practicable, provide the sentence im-
posed.

c. SJAs are responsrble to personally ensure the accuracy of the
information provided. .

23-7. Witness expenses

SAUSAs will follow the procedures outlined in the U.S. Attorneys’
Manual for Obtaining witnesses and funding for their travel. In
misdemeanor prosecutions, however, witness expenses that would

be funded from the DA witness travel account if the case were a
felony prosecuuon are the responsxbrhty of the installation prosecut-

ing the case.
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'knowlodgo and bellef. On or about -

-} further state that | am a(n)

AO 91 [Rev. 5/85) Criminat Complaint
Bttt b e

gﬂmtzh ﬁtates Bistrict (llnurt

MIDDLZ DISTRICT OF
UNITED STATES OF AMERICA - S o \
* GEORGE C. COX | CRIMINAL COMPLAINT
“100 Main Street : ) o
Dothan, Alabama 36367 C  CASE NUMBER: 96-056-0S

#iame 04 Adérons of Deiondant)

{, the underslqned complalnnnt balng duly sworn stato the fo(lowlng is true and correct to the best of myi

August 10, 1996 Dale
lq coumy, in the

Middle Alabama

District of doiondant(s) dld.rr..a Stwrony Language of Offensa

at or near building #405, Fort Rucker, Alabama; violate the provisions of an order not
to re-enter Fort Rucker,. by te-entering and unlawfully remaining on the Fort Rucker
1nstallation. ! R

inviolationof Title 18~ United States Code, Section(s) 1382
Special Ass't U.S. Attorney

- and that this complalnt is based on the tonowlng'

Otficis Title

.facts: Information provided by the military police who 1nvestigated the incident.

~ Continued on the attached sheet and made a part hereof: ;[E Yes»  ONo MPR #22344-96

ek n,

‘ - Signature of Complainant
Swom to before me and subscribed in my presencs,
August 22, 1996 o ST o Fort Rucker, AAlavbama
Date . o at - City md State
" R. Bean, U.S.Magistraté T s /j

~ Name & Title of Judicial Officer o algnl(un of Judicial Officer

- Figure 23-1. Sample AO Férm 91 (Rev.5-85) Criminal Complaint
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AO 8AA (Rev. 401) Consent to Proceed—Misd or @

Hnited States Bistrict Court

Middle DISTRICT OF Alabama
UNITED STATES OF AM ERICA CONSENT TO PROCEED BEFORE
, UNITED STATES MAGISTRATE JUDGE
- GEORGE C. C°X ' ' IN A MISDEMEANOR CASE

100 Main Street

Dothan, Alabama 36368 -
. ; , CASE NUMBER: 9¢-056-0S

. The United States magistrate judge has explained to me the nature of the offense{s) with which | am
charged and the maximum possibie penaities which might be Imposed If | am found guilty. The magistrate
judge has informed me of my right to the assistance of legal counsel. The magistrete judge has informed
me of my right to trial, judgment, and sentenclng before & United States district judge or & United States
magistrate judge.

i HEREBY: Walve (glvo up) my right to trial, judgment, and sentencing before a United States dis-
trict judge, and | consent to trial, judgmont and untonclng befors a United States

m-glfmu Judge. ] j - | |

4 e Dsfendant

------------- 64 8 00080080 000060008068 8080801506005000080000 0000108008 8a80806038e0 08I acererenssstnersnesreseecsstersastasotocenssanss

WAIVER OF RIGHT TO TRIAL BY JURY
The magistrate judge has advised me of my right to trial by jury.

| HEREBY: Waive (give up) my right to trial by Jury. WC,:/'C?&
endan
Consented to by United States _é._‘@&ab.—r

Signature
G, Van Owen, Special Ass't U.S, Attorney
Nems and Title

------------------------------------------------------------------------------------------------------------------------

WAIVER OF RIGHT TO HAVE THIRTY DAYS TO PREPARE FOR TRIAL

- The magistrate judge has also advised me of my right to have at least thirty days to prepare for trial
before the magistrate judge.

| HEREBY: _Walvo (give up) my right to have at least thirty days to prepare for trial.

x Aoyt CCans )

......................................................................................................................

DNM’ (/UMAIJWA#?\— ~ Approved By: _7Q 7/‘»«-

V' Detendant's Attomnsy (it arly) U.S. Magistrate Judge
September 21, 1996

Date

Figure 23-2, Sample AOQ Form 86A (Rev.4-:) Consent to Proceed—Misdemeanor
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Appendix A
References

Section |
Required Publications

AR 10-§
Organrzatron and Functions, Headquarters Department of the Army
(Cited in para 17-4.)

AR 15-6
Procedures for Invesnganng Ofﬁcers and Boards of Officers. (Cited
in paras 7-6a, 10-8a, 10-8b, 20-4b, and 20-11a.)

AR 15-185 _ S
Army Board for Correction of Military Records: (Cited in paras 3-
43e, 14-1d, and 20-5a(4).)

AR 20-1
Inspector General . Activities and Procedurcs (Crted in para 7- 6)

AR 25-50 o
Preparing and Managmg Correspondence (Cited in para 3.
196(9)(d), and 5-16a.)

AR 25-51 .
Official Mail and Distribution Management (Crted in para 13 -91.)

AR 25-400-2

The Modern Army Record Keeping System (MARKS) (Crted in "~

para 5-43a.)

AR 27-1
Judge Advocate Legal Service. (Cited in paras 5-8b, 6-4g, 6-4h, 16-
S¢, 16-5d, and 16-12.)

AR 27-3
The Army Legal Assistance‘ Program. (Cited in para 18-12b(3)).

AR 27-13
Courts of Military Review—Rules of Practice and Procedure (Cited
in para 13- 7)

AR 27-26

Legal Services: Rules of Professional Conduct for Lawyers. (Crted N

in para 5-8a.)

AR 27-40
Litigation. (Cited in paragraphs app C-2¢ and app C-3b.)

AR 27-50
Status of Forces Policies, Procedures, and Information. (Cited m
paras 17-3d(2) and 17-3e(2).)

AR 27-52 .
Consular Protection of Foreign Nationals Subject to the Uniform
Code of Military Justice. (Cited in para 5-1.) .

AR 37-10

Waiver of U.S. Claims for Erroneous Payments of Pay and - -

Allowances. (Cited in para 20-5b(5))

AR 37-1044
Military Pay and Allowances Policy and Procedures - Active Duty
(Cited 3-374(3).)

AR 37-106 '
Finance and Accounting for Installations: Travel and Transportation
Allowances. (Cited in paras 5-12a, 10-3d, 10-7d, and 18-21.)

AR 40-1
Composition, Mission, and Functions of the Army Medical
Department. (Cited in paras 7-3b, 7-4, and 7-5.)

AR 40-3
Medical, Dental, and Vetennary Care. (Cited in para 18-124.)

AR 135-200
Active Duty for Training, Annual Tralmng and Acuve Duty Special
Work of Indrvrdual Soldrers (Crted in para 21-4la)

AR 140-1
Mission, Organization and Trammg (Clted in para 21-2b.)

AR 165-20 v
Duties of Chaplains and Commanders’ Responsibilities. (Cited in
paras 7-2 and 18-125(5).)

AR 190-22
Search, Seizures, and Drsposmon of Property (Crted in para 9-11c
and 18- 16a)

AR 190-29
Misdemeanors and Umform Vrolauon Nonces Referred to U.S.
Magrstrate or District Courts (Crted in para 9-1b, and 23-2¢.)

- AR 190-34

Correctional Cusrody (Crted in para 3 19b.)

AR 190-47

The U.S. Army Corrections System. (Cited in paras 5-28a, 5-28b, 5-
33, 8-4a(4)(d), 9-5b(6), and 14-1d.)

AR 190-53

- Interception of - Wire and Oral Communications for Law

Enforcemem Purposes (Crted in para 8-4a(4)(c).)

) AR 195-5

Evidence Procedures. (Crted in paras 9-11b and 18- 16a)

‘AR 220-§

Designation, Classrﬁcatron, and Change of Status of Units. (Cited in
para 3-7a(4).) )

AR 335-15
Management Information Control System. (Cited in paras 5-16b and

. 5-27b)
-. AR 600-8-1

Army Casualty Operatrons/Assrstance/Insurance (Crted in para 18-

AR 600-8-2

- Suspension: of Favorable Personnel Acnons (FLAGS) (Cited in

paras 3-20, and 3-37a.)

* AR 600-8-104

Military Personnel Information Management/Records. (Cited in
paras 3-37b(1)(c), 3-41b(1), and 12-7b(7)) ST

AR 600-8-105
Military Orders. (Cited in paras 8- 7b(7)(a) 8- 7b(7)(b) 12-5a(l) 12-
5S¢, 12-5d(2), and 12-5e.

AR 600-20
Army Command Policy. (Cited in paras 3-3a, 3-3¢ and 3-195(5)(e).)

AR 600-37

. Unfavorable Information. (Cited in para 3-3b(2) and 20-5b(8).)

AR 600-105
Aviation Service of Rated Army Officers. (Cited in para 20-5b(4).)
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AR 600-200
Enlisted Personnel Management System. (Cited in paras 3-3a, 3-
19b(6)(a), 3-19b(6)(e), 3-20, 20-5b(3), and 20-5b(6).)

AR 608-1
Armmy Community Service Program. (Cited in para 18- 12b(l))

AR 614-100 :
Officers Assignment Policies, Details and Transfers (Crted in para
5-16a.)

AR 623-105
Officer Evaluation Repomng System (Cited in para 5-9b(3) and 20-
5b6(7).)

AR 630-5
Leave and Passes. (Cited in para 13-1la.)

AR 635-200
Enlisted Personnel. (Cited in para 15- Sd(l), 15- 5d(2), 20- 5b(2) and
21-4a.) ‘

AR 638-1
Dlsposmon of Personal Effects of Deceased and Mrssmg Persons.
(Cited in para 5-21a.)

AR 640-10 ' ‘
Individual Military Personne] Records. (Clted in paras 3-37b(1)(c),
3-41b and 5-26d.)

AR 672-5-1
Military Awards. (Cited in para 18- 2d)

AR 672-20
Incentive Awards. (Cited in para 18 2d.)

AR 735-5
Policies and Procedures for Property Accountability. (Cited in para
5-206(5).)

AR 9304 :
Army Emergency Relief. (Clted in para 18 12b(2).) -

AR 930-5
American National Red Cross Service Program and Army
Utilization. (Cited in para 18-12b(4).)" -

DA Pam 25-11
Authorized Addresses for Electrically Transrmtted Messages (Crted
in para 5-284.)

DA Pam 27-7 '
Military Justice Handbook--Guide for Summary Court-Martial Trial
Procedure. (Cited in paras 5-10a(3), 5-10b, and 5-2la.)

DA Pam 27-9
Military Judges’- Benchbook. (Cited in para 5-21a.)

‘DA Pam 27-15
Mlhtary Juwce Handbook Tnal Guide. (Cited in para 5-10b.)

DA Pam 27-26
Rules of Professional Conduct for Lawyers. (Clted in para 16-
4a(12).)

DA Pam 570-551- ' :
Staffing Gurde for u.s. Gamsons (Crted in para 6-4h)

DA Pam 600-8
Management and Admlmstratrve Procedures. (Crted in paras 3-37a
and 3-37¢(3).) -

TC 27-2
Military Justice (Enlisted Personnel Trammg) (Cited in para 19-4a.)

TC 27-3
Military Justice (Officer Personnel Training). (Cited in para 19-6.)

AFI 51-202
Military Justice, Nonjudicial Punishment. (Cited in paras 3-6c, 3-8¢
and 3-304.)

DODD 1030.1
Victim and Witness Assistance. (Cited in chap 18.)

DODI 1030.2
Victim and Witness Assrstance Procedures (Cited in chap 18)

JAGMAN
Manual of The Judge Advocate General Navy. (Crted in paras 3-6c,
3-8¢ and 3-30d.)

MCM
Manual for Courts-Martial. (Cited throughout this Army regulation.)

MM
U.S. Coast Guard Military Justice Manual. (Cited in paras 3- 6c 3-
8¢ and 3- 30d)

Sectlon Il

Related Publications

A related publication is merely a source of additional mformatron
The user does not have to read it to understand this regulation.

AR 1-20
Legislative Liaison

AR 1-32
Disciplinary Control of US Army Personnel

AR 1211 :
Attendance of Military and Civilian Personnel at Private
Organization Meetings

AR 15-130
Army Clemency and Parole Board

AR 15-180
Army Discharge Review Board

AR 25-55
The Department of the Army Freedom of Informatmn Act Prograrn

AR 27-20
Claims

AR 27—51 :
Jurisdiction of Service Courts of Fnendly Forergu Forces m the
United States

AR 190-9
Absentee, Deserter Apprehension Program and Surrender of :
Military Personnel to Civilian Law Enforcement Agencies

AR 19040
Senous Incident Report

AR 195-6 .
Department of the Army Polygraph Actrvmes

AR 340-21- .
The Army Privacy Program
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AR 350-1
Army Training

AR 351-1
Individual Military Education and Training .

AR 60040 )
Apprehension, Restraint, and Release to Civil Authonues

AR 600-43
Conscientious Objection

AR 600-85
Alcohol and Drug Abuse Preventxon and Control Program -

AR 630—10

Absence Without Leave, Desertion, and Administration of Personnel

Involved in Civilian Court Proceedings

AR 633-30 ,
Military Sentences to Confinement

AR 635-100
Officer Personnel

DA Pam 27-17 g
Procedural Guide for Article 32b Investigating Ofﬁcer

DA Pam 27-50-series
The Army Lawyer

DA Pam 27-100-Series
Military Law Review

DA Pam 27-173
Trial Procedure . ;

Sectlon 1l
Prescribed Forms

DA Form 2627
Record of Proceedings Under Atticle 15, UCMI. (Prescnbed in para
3-6(b).)

DA Form 2627-1
Summarized Record of Proceedings Under Amde 15 UCMJ
(Prescribed in para 3-16a(2).) ; :

DA Form 2627-2
Record of Supplementary Action Under Article 15, UCMJ..
(Prescribed in para 3-23c.)

DA Form 3169-R
Report of Judicial and Disciplinary Activity in the Army
(Prescnbed in para 15-1a.)

DA Form 3496-R
Military Judge's Oath. (Prescribed in para 11-3c.)

DA Form 3497-R .
Counsel’s Oath. (Prescnbed in para ll-4a)

DA Form 3499

Application for Relief from Court-Martial Findings and/or Sentence
Under the Provisions of Title 10, United States Code, Sectxon 869
(Prescribed in para l4-2a)

DA Form 3744-R
Affidavit Suppomng Request for Authonzauon to Search and Seize.
(Prescribed in para 9-8b.) .

DA Form 3745-R
Search and Seizure Authonzauon (Prescrlbed in paragraph 9-8b)

DA Form 3745-1-R
Apprehension Authorization. (Prescribed in para 9-8b) -

DA Form 4430-R
Report of Result of Trial. (Prescribed in para S-27a.)

DA Form 4441-R
Defense Counsel Card. (Prescribed in para 6-11c.)

DA Form 4916-R
Certificate of Servnce/Attempted Serv1ce (Prescnbed in para 13- 9e)

DA Form 4917-R
Advice as to Appellate Rights. (Prescribed in para 13-4c.)

DA Form 4918—R
Petition for Grant of Review in the United States Coun of Mlhtary
Appeals. (Prescribed in para 13-4c.)

DA Form 4919-R
Request for Final Action.- (Prescribed in para 13-4c.)

DA Form §109-R
Request for to Superior to Exercise Article 15, UCMJ, Jurisdiction.
(Prescribed in para 3-5b.):

DA Form 5110-R
Article 15—Reconciliation Log. (Prescribed in para 3-39.)
DA Form §111-R o

Summary Courts-Martial Rights Notification/Waiver Statement.
(Prescribed in para 5-21d.) .

DA Form 5112-R
Checklist for Prétrial Confinement. (Prescribed in para 9-5b(2))

DD Form 2701
Initial Information for Victims and Wltnesses of Cnme (Prescribed
in para 18-8b.) - -

DD Form 2702 ‘
Court-Martial Information for Victims and Witnesses of Cnme
(Prescribed in para 18-13.)

DD Form 2703

" Post-Trial Information for Victims and Wxtnesses of Cnme

(Prescribed in para 18-14b(1).)

DD Form 2704 L
Victim/Witness Certification and Election Concemmg Inmate
Status. (Prescribed in para 18-14b(2).) - . - :

DD Form 2705
Victim/Witness Notification of Inmate Status. (Prescnbed in para
18-25b(3)(c).) .

DD Form 2706. :
Annual Report on Victim and Wnness Assxstance (Prescnbed in
para 18-26e) -

Section lV

Referenced Forms

Forms that have been designated "approved for electronic generation
(EG)" must replicate exactly the content (wording), format (layout),
and sequence (arrangement) of the official form.

DA Form 2 :
Personnel Quahﬁcauon Record—Pan 1
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DA -Form 2A -
Pereonnel Quallﬁcatlon Record--Part I--Enlisted Peacetrme ‘

DA Form 2-1 -
Personnel. Quahﬁcatrorr Record--Part 11

DA Form 31 ,
Request and Authonty for Leave

DA Form 268 :
Report for Suspensron of Favorable Actrons

DA Form 3180-R
Personnel Screening and Evaluation Board

. DA Form 4137
Evrdence/Property Custodlan Document

DA Form 4187
Personnel Action

DD Form 454 (Approved for EG)
Warrant of Attachment

DD Form 455 (Approved for EG)

Report of Proceedings to Vacate Suspension of a General Court-’~

Martial Sentence or of Special Court-Martial Sentence Including a
Bad-Conduct Discharge Under Article 72, UCMIJ, and R.C.M.-1109

DD Form 458 (Approved for EG)
Charge Sheet '

DD Form 490 (Approved for EG)
Record of Tnal

DD Form 491 (Approved for EG)
§ummanzed Record of Trial

DD Form 2329 (Approved for EG)
Record of Tnal by Summary Court Martial

DD Form 2330 (Approved for EG)

Waiver/Withdrawal of Appellate Rights in General and Specral
Courts- Mamal Subject to Revrew by a Court of Military RevxewA

DD Form 2331 (Approved for EG.)
Waiver/Withdrawal of Appellate Rights in General Court-Martial
Subject to Examination in the Office of the Judge Advocate General

AO Form 86A o
Consent to Proceed--Misdemeanor (Obtamed from Special Assrstant
US Attorney’s Ofﬁce) .

AO Form 91
Criminal Complaint (Obtained from Specral Asststant us Attorney s
Office)

Appendix B a
Suggested Guide for ‘Conduct of Non]udlclal
Punishment Proceedlngs ’

B—1 General :

This guide is designed to ensure that the proceedmgs comply with
all legal requirements. It contemplates a three-step process con-
ducted in the presence of the soldier, consisting of: (1) notification,
(2) hearing (that may be omitted if the soldier admits guilt), and (3)
imposition of punishment (if the findings result in determination of

guilt).) This guide may be tailored for formal and summanzed-
nonjudrcra] pumshment proceedmgs ' :

B-2. Notlflcatlon

Note. If the notification of punishment is to be accomphshed by other than
the imposing commander, the procedures under this provision should be
appropriately modified (see note q(4) below).

a. Statements of CO. ]

(1) As your commander, I have dlscrplmary powers under Article
15 of the UCMI. I have received a report that you violated the
Uniform Code, and I am considering imposing nonjudicial punish-
ment. This is not a formal trial like a court-martial. As a record of
these proceedings 1 will use DA Form 2627. I now hand you this
form. Read items 1 and 2. Item 1 states the offense(s) you are
reported to have committed and item 2 lists the rights you have in
these proceedings. Under the provisions of Article 31 of the UCMJ,"
you are not requlred to make any statement or provide any informa-
tion concerning the alleged offense(s). If you do, it may be used
against you in these proceedings or in a trial by court-martial. You
have the right to consult with a lawyer as stated in item 2.
Note. Wait for the soldier to read items 1 and 2 of DA Form 2627. Allow
him or her to retain copy five of the form until the proceedings are finished
and you have either imposed punishment or decided not to impose. it.

" (2) Do you understand item 1? Do you understand the offense(s)
you are reported to have committed?

b. Response of soldier. Yes/No. If the soldier does not nnderstand
the offense(s), explain the offense(s) to him/her.

¢. Statement of CO. Do you understand item 2? Do you have any
questions about your rights in these proceedmgs? -

d. Response of soldier. Yes/No.

Note. If the soldier does not understand his or her rights, explain them in,
greater detail. If the member asks a question you cannot answer, recess the
proceedings. You probably can find the answer in one of the following
sources: Article 15, UCMIJ, Part V of the Manual for Couns—Mamal (MCM);
or contact your JA office. :

e. Statement of CO. There are some decisions you have to make:

“(1) You have to decide whether you want to demand trial by
court-martial. If you demand a court-martial these proceedings will
stop. I then will have to decide whether to initiate court-martial
proceedings against you. If you were to be tried by court-martial for
the offense(s) alleged against you, you could be tried by summary
court-martial, special court-martial, or general court-martial."If you
were to be tried by special or general court-martial you would be
able to be represented by a military lawyer appointed at no expense
to you or by a crvrhan lawyer of your choosmg at no expense to the
government.

(2) If you do not demand tnal by court-martial, you must then
decide whether you want to present witnesses or submit other evi-
dence in defense, extenuation, and/or mitigation. Your decision not
to demangd trial by court-martial will not be considered as an admis-
sion that you committed the offense(s); you can strll submit evr-
dence in your behalf.

(a) Evidence in defense are facts showmg that you did not com-
mit the offense(s) stated in item 1. Even if you cannot present any’
evidence in defense, you can sull present evidence in extenuation or
mitigation,

(b) Evidence in extenuation are circumstances surrounding the
offense, showing that the offense was not very serious.

(c) Evidence in mitigation are facts about you, showing that you
are a good soldier and that you deserve hght punishment. :

- (3) You can make a statement and request to have a spokesper-
son appear with you and speak on your behalf. 1 will interview any
available wrtnesses and consider any evidence you think I should
examine.

(4) Finally, you must decide whether you wish to request that the
proceedings be open to the public. Do you understand the decisions
you have to make? . .

- [ Response of soldier. Yes/No

g Statements of CO.

(1) If you do not demand trial by court-martial and after you
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have presented your evidence, I-am convinced that you committed
the offense, I could then punish you. The maximum punishment I

could impose on you would be (punishment). (See table 3—1 for,

maximum punishments.)

(2) You should compare this pumshment with the pumshment
you could receive in a court-martial. (If the soldier requests to be
informed of the maximum court-martial sentence you may state the
followmg The maximum sentence you could receive in a court-
martial is (sentence) for the offense(s)) R :
Note. Part IV, MCM lists for each punitive article the pumshments a court-
martial may impose for violations of the various Articles of the UCMJ. The

a. May inform the soldier that referring the charges to a summary or’

special court-martial would reduce the maximum sentence. For example, a
summary court may not impose more than 1 month of confinement at hard

labor. A special court may not impose more than 6 months of confinement.-
b. Should not inform the soldier of the particular punishment you may

consider .imposing until all evidence has been considered.
(3) As item 2 points out, you have a nght to talk to an attomey

before you make your decisions. A military lawyer whom you can.

talk to free of charge is located at (location). Would you like to talk
to an attorney before you make your decisions?

h. Response of Soldier. Yes/No. If the soldier desxres to talk to an’

attorney, arrange for the soldier to consult an attorney. The soldier
should be encouraged to consult the attorney promptly. Inform the
soldier that consuitation with an attorney may be by telephone. The

soldier should be advised that he or she is to notify you if any.

difficulty is encountered in consulting an attorney.

i. Statements of CO. | .

(1) You now have 48 hours to think about what you should do in
this case. You may advise me of your decision at any time within
the 48-hour penod If you do not make a timely demand for trial or
if you refuse to sign that part of DA Form 2627 indicating your
decision on these matters, I can continue with these Article 15
proceedings even without your consent. You are dismissed,
Note. At this point, the proceedings should be recessed unless the soldier
affirmatively indicates that he or she has made a decision and does not want
additional time or to consult with an attorney. In the event the soldier does
not make a decision within the specified time or refuses to complete or sign
item 3 of DA Form 2627, see paragraph 3-18f. When. you resume the
proceedings, begin at item 3, DA Form 2627. = .

(2) Do you demand trial by court-mama]? .

' j- Response of Soldier. Yes/No. (If the answer 1s yes, continue
with next statement.) .

k. Statements of CO. . .

(1) Initial block a, sign and date item 3. Because you have
demanded trial by court-martial, these proceedings will stop. I now
must decide whether to initiate court-martial proceedings against
you. 1 will notify you when I have reached a decision. You are
dismissed. If the answer is no, continue with next statement.

(2) An open hearing means that the proceeding is open to the
public. If the hearing is closed, only you, I, designated soldiers of
the chain of command, available witnesses and a spokesperson, if
designated, will be present. Do you request an open heanng?

L Response of Soldier. Yes/No.

‘m. Statement of CO. Do you wish to be accompamed by a
spokesperson? .

n. Response of Soldier. Yes/No. ' '

0. Statement of CO. Initial block 3b(1) and 2) mdlcatmg your
decision. Do you want to submit any evidence showing that you did
not commit the offense(s), or explaining why you committed the
offense(s), or any other information about yourself that you would
like me to know? Do you wish to have any witnesses testify,
including witnesses who would testify about your good past mllltary
record or character? N ‘

'p. Response of Soldier. Yes/No. -

q. Statement of CO. Now initial block 3b(3) 1nd1catmg your decn-
sion, and sign and date the form m the space provnded under that
item. . -~
Note. The CO will— B : :

a. Wait until the soldier initials the blocks and signs and dates the form.

If the answers to all the questions are no, you may proceed to lmpose
punishment. _ - .
\  b. If the answer regarding witnesses and evndence is yes. and the soldler
is prepared to present his or her evidence immediately, proceed as follows.
Consider the evidence presented. If the evidence persuades you that you
should not punish the soldier, terminate the proceedings, inform the soldier,
and destroy all copies of DA Form 2627. If you are convinced that the.
soldier committed the offense(s) beyond a reasonable doubt and deserves to
be ‘punished, proceed to impose punishment. -

c. If the soldier needs additional time to gather his or her evidence, give
the soldier a reasonable period of time to gather the evidence. Tell the’
soldier when the proceedings will resume and recess the proceedings. -

d. If someone else conducted the notification proceedings, the imposing
commander should conduct the remainder of the proceedings. When you
resume the proceedings, consider the soldier’'s evidence. Insure that the
soldier has the opportunity he or she deserves to present any evidence. Ask
the soldier, "Do you have any further evidence to present?” If the evidence
persuades you that you should not punish the soldier, terminate the proceed- -
ings, inform the soldier of your decision, and destroy all copies of DA Form
2627. If you are still convinced that the soldier committed the offense(s) and
deserves to be punished, impose pumshment.

B-3. Imposition of punlshment

Statement of CO.

1 have considered all the evidence. I am convmced that you commlt-
ted the offense(s). I impose the following punishments: (Announce
Punishment.) 1 have considered all the evidence and impose the
following punishment(s) (Announce punishment(s).) .

Note, After you have imposed punishment, complete items 4, 5 and 6 of DA‘
Form 2627, and sign the blank below item 6.

B-4. Appellate Advice

Note. The CO will hand the DA Form 2627 to the soldler

a. Statement of CO. Read item 4 which lists the punishment I
have just imposed on you. Now read item 6 which points out that
you have a right to appeal this punishment to (title and organization
of next superior authority). You can appeal if you believe that you
should not have been punished at all, or that the punishment is too
severe. Any appeal should be submitted within § calendar days. An
appeal submitted after that time may be rejected. Even if you ap-
peal, the punishment is effective today (unless the imposing com-,
mander sets another date). Once you submit your appeal, it must be
acted upon by (title and organization of next superior) within 5
calendar days, excluding the day of submission. Otherwise, any
punishment involving deprivation of liberty (correctional custody,
restriction or extra duty), at your request, will be interrupted pend-
ing the decision on the appeal. Do you understand your right to
appeal? .

b. Response of Soldier. Yes/No
" ¢. Statement of CO. Do you desire to appeal?

"d. Response of Soldier. Yes/No.

Note. If the answer is yes, go to note at ¢(2). If the answer is no, continue
with next statement. .

e. Statements of CO.

(1) If you do not want to appeal initial block a in item 7 and
sign the blank below item 7.

Note. Now give the soldier detailed orders as to how you want hun or her to
camry out the punishments.

(2) You are dismissed.If the answer is yes, continue with next
statement.

(3) Do you want to submit any additional matters to be consid-
ered in an appeal?

f Response of Soldier. Yes/No. (If the answer is yes, go to note .
at g(1). If the answer is no, continue wnh next statement)

8. Statements of Co.

(1) Initial block b in item 7 and sign the blank below item 7 I
will notify you when I learn what action has been taken on your.
appeal. You are dismissed. .

Note. If the answer is yes, continue with next statement.

2 If you intend to appeal and do not have the addmonal matters
wrth you, item 7 will not be completed until after you have obtained
all the additional material you wish to have considered on appeal.

.

86 AR 27-10 * 24 June 1996


http:dismissed.If

‘When you have obtained this material, return with it by (specify a
date 5 calendar days from the date pumshment is imposed) and
complete item 7, by initialing the box and signing the blank below.
After you complete item 7, I will send the DA Form 2627 and the
additional matters you submit to (litle and organization of next
superior authority) Remember that the punishment will not be de-
layed (unless the imposing commander sets another date) You are
dismissed. SR . ; :

Appendlx c ' ’
Attorney-ClIent Guldellnes

Note These guidelines have been approved by TJAG. Military personnel
who act in courts-martial, including all Army attorneys, will apply these
principles insofar as practicable. However, the guidelines do not purport to
encompass all matters of concern to defense counsel, either trial or appellate.
As more problem areas are identified, TIAG will develop a common posmon
and polxcnes for the guidance of all concemed ;

0—1 Problem areas In general

_a. Applicability of the attomey-cltent relatwnshtp rules to mili-
[fary practice generally. Military attorneys and counsel are bound by
the law and the highest recognized standards of professional con-
duct. The DA has made the Army Rules of Professional Conduct for
Lawyers and the Code of Judicial Conduct of the ABA applicable to
all attorneys who appear in courts-martial. Whenever recognized
civilian counterparts of professional conduct can be used as a guide,
consistent with military law, the military practice should conform.

b. . Attorney-client relationship in the military criminal practice.

(1) Establishment. When an officer holds himself or herself out
as an attorney or is designated on orders as a detailed defense
counsel, he or she is regarded, for the purposes of these guidelines,
as an attorney and is expected to adhere to the same standards of

" professional conduct. Any authorized contact with a service soldier
seeking his or her services as a defense gounsel or as an attorney for
himself or herself results in at least a colorable attomey-cllent rela-
tionship, ‘although the relationship may be for a limited time or
purpose. When an attorney’s assigned or reasonably anticipated mil-
itary duties' indicate that the relationship is for a limited time or
purposé, he or she must inform the prospective client of these
limitations. There is no service obhgatlon to appoint an attorney as
"detailed counsel merely because an’attorney-client relationship has
‘been established. However, an attorney will not later place himself
or herself in the posmon of actmg adverscly to the chent on the
same matter. !

" (2) Dissolution.’ An attomey should not normally be ass1gned asa
counsel to a case unless he or she can be expected to remain for the
trial. If it appears that he or she will not be available for the trial,
the client must be notified at the inception of the relationship.
Military requirements or orders to move the attorney (as proper
‘personnel management requires) will be respected. An attorney will
not, without his or her own agreement, be retained on duty beyond a
‘service appointment merely to maintain an existing relationship with
respect to a particular case or client. Since no authority exists to hire
a civilian attorney at Government expense to represent a soldier in a
court-martial, no former officer should expect to be retained by the
Government to represent a soldier with whom that officer has
developed an attorney-client relationship. It is regarded as unethical
for an attorney to arrange that only he or she could conlmuc in any
‘particular case. ..

(3) Content. The attomey should represent hxs or her soldxer
client to the fullest extent possible within the limits of the law and
other directives. No information obtained in an attorney-client rela-
tionship may be used against the interests of the client except in
accordance with the Army Rules of Professnonal Conduct for Law-
yers.

.- Restrictions in exhaustmg legal and admtmstrattve remedtes
Military attorneys will normally confine their activities to. proceed-
ings provided for in the UCMJ and Army regulations (see App C,

para C-2¢). They will be guided by local policies as to the extent
that a military defense counsel is allowed to handle other matters;
for example, general legal assistance. The activities of USATDS
counsel are govemed by paragraph 6-8, :

C-2. Problems assoclated with trials’
a. Steps to ensure that conflicts of attomey s interest do not arise
because of multiple clients.

(1) Barring unusual circumstances, a military attorney will not
undertake or be detailed to represent more than one client where
there are multiple accused. Prior to the time that defense counsel are
detailed, the Chief, USATDS, or his or her delegate (see para 6-9),
will ensure that co-accused are initially contacted by separate 'de-
fense counsel. Once detailed to represent one of two or more co-

‘accused, a military attorney will not represent another co-accused in

the ‘absence of a request for individual counsel processed under
Article 38(b), UCMJ, R.C.M. 506, and this regulation.
(2) Requests for individual counsel will not be approved unless—
(a) Each co-acciised to be represented by the same attorney has
signed a statement reﬂectmg informed consent to muluple represen-

tation,

(b) It is clcarly shown that a conﬂxct of mtcrcst is not hkely to

‘develop.

(3) In no instance will a mlhtary attomey knowmgly estabhsh an
attomey-cllent relationship with two or more co-accused prior to

' gammg approval from the appropriate authonty

(4) If a civilian or military attorney is representing two or morc
co-accused at the commencement of trial, the defense counsel con-
cerned will bring the matter to the attention of the military judge.
The military judge will then determine the issue of adequate repre-
sentation with respect to each co-accused who is before the court as
a defendant at that time. For additional guidance see The Defense

_Function, Section 3.5 and the Function of the Trial Judge, Section
3.4(b), ABA Standards; and Rule 1 7, Army Rules of Profcsswnal
Conduct for Lawyers. -

(5) If additional defense counsel are requlred by a command due
to the proh1b1uon on multiple representation, the SJA concerned will
contact the senior defense counsel supporting his or her jurisdiction .
who will act expeditiously on such requests accordnfg to USATDS
procedures. Funding for USATDS counsel wxll be pro\nded in ac-
cordance with Chapter 6.”

b. Relationship between military and czvxlxan defense counsel

(1) Military counsel will not recommend any specific civilian -.

counsel. The best method is to show the accused a list of local
attorneys. This list should be compiled by personnel in the SJA
office and representatives of the local bar association. This will
ensure that local attorneys who have no interest in such referrals
will not appear on the list. The accused must be told that— :

- (a) This list is not exclusive. h :

" (b) He or she is not limited to the services of a local attomey

(c) The listing of an attorney is not necessarily an indorsement of
the attorney’s capability or character. The accused should be remin-
ded that the responsibility for the choice is solely his or hers.

(2) The civilian counsel is expected to treat an associated military
attorney as a professional equal. Military and civilian counsel are
expected to treat each other with the tespect and counesy due theu'
professional status.

(3) Where the conflict concerns defense tactics, the m1htary
counsel must defer to the civilian counsel if the accused has made
the civilian counsel chief counsel. If counsel are co-counsel, the
client should be consulted as to any confli®s between counsel. If the
military counsel determines that the civilian counsel is conducting

-himself or herself contrary to the Army Rules of Professional Con-

duct for Lawyers or violating the law, the military counsel should

“first discuss the problem with the civilian counsel. If the matter
-cannot be resolved, the military counsel has the duty to inform the
~accused of the civilian counsel’s actions. The military counsel

should inform the civilian counsel of his or her intention to discuss
the matter with the accused. If the accused approves of the civilian

-counsel’s conduct, the mﬂltary counsel must mfonn the accused that

he or she will— -
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. {a) Inform the convening authority or request an Article 39(a),
UCMJ session, whichever is appropriate.

{b) Ask to be relieved of his or her responsibilities as counsel

c. Collateral civil court proceedings.

(1) Extent of military counsel’s ability to initiate and prosecute
such proceedmgs Military defense counsel’s ability to act in such
matters is regulated by Army policy in AR 27-40. .

(2) Responsibility with respect to habeas corpus petition (28 USC
§2242). The military defense counsel is not required to prepare a
habeas corpus petition pursuant to 28 USC §2242 and is prohibited
from doing so unless the provisions of AR 2740 are followed.
However, nothing prohibits the military counsel from explaining a
pro se petition to the accused. This would entail the accused’s
writing to the Federal District Court Judge requesting a writ of
habeas corpus or other relief. Also, nothing prohibits the military
defense counsel’s explaining to the accused the right to retain civil-
ian counsel in the matter.

(3) Extent of participation when civilian counsel has initiated
such proceedings. Military counsel would be acting contrary to the

“spirit of AR 27-40 if he or she acted through civilian counsel to

perform a service for the client that military counsel could not
perform on his or her own (for example, preparation of pleadings in
habeas corpus proceedings) and should not do so.

d. Scope of trial defense counsel’s responstbtlzty after appellate
defense counsel has been appointed. After appellate defense counsel
has been appointed, trial defense counsel should assist the appellate

‘defense counsel where such assistance does not interfere with his or

her regularly assigned duties. Trial defense counsel has an obliga-
tion to answer pertinent questions posed by appellate defense coun-
sel. Trial defense counsel has no right or obligation to. assist in
preparation of briefs for anyone other than appellate defense counsel
after appellate defense counsel has been appointed.

e.. Ability of trial defense counsel to provide otherwise privileged

" information when his or her conduct at trial has been attacked on

appeal. When the issue of trial defense counsel’s conduct at trial has
been raised on appeal, any privilege has been waived to the extent
necessary to meet the challenge when the accused has argued
through his or her appellate defense counsel that he or she was
madequatel? represented at trial. Trial defense counsel must be
allowed to protect his or her professional integrity. In protecting his
or her professional integrity against such a challenge, he or she may
reveal, to the extent necessary, otherwxse pnvdeged matters.

C-G Problems assoclated with appeals
- a. Appellate defense attorney-client reIanonsth _
(1) Creation. The attorney-client relationship exists between the

‘accused and counsel designated to represent the accused as author-

ized by Article 70, UCMI. Generally, TIAG initially directs the
Chief, Defense Appellate Division, to represent an accused. The
Chief, Defense Appellate Division, as the chief appellate defense

‘counsel, designates other appellate counsel assigned to the Defense

Appellate Division to assist as appellate defense counsel. The duty
of representation is established at the time of the appointment for
the purpose of the- appomtment and the relationship remains in
effect until— . . o

(a) The accused lermmates it.

- (b) The counsel is relieved from active duty or du]y assigned to
other duties, or_

(c) The representation ceases upon temunanon of the appellatc
proccsscs under the UCMIJ. ;

(2) Termination. There is less ob;echon to the admmlstratwe
termination of an appellate defense attommey-client relationship than
one at the: trial level. The client has no right to select specific
military appellate defense counsel, When the purpose for which the
designation is made has been accomplished, the relationship termi-
nates. The designation may be tenmnated earhet for adrmmstrauve
purposes. . .

(3) Relationship generally There appears to be no neccssxty for

-face-to-face interviews in an appellate defense attorney-client rela-

tionship. Telephonic facilities are available at no cost to the client
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for communication between the appellant and his or her counsel. If
the chief appellate defense counsel determines that a face-to-face
interview is essential between either himself ‘or herself or a military
associate and the appellant, necessary travel funds will be provided,
if available. General legal assistance is provnded at the installation to
which the appellant is a531gned

b. Extent of attorney’s duties.

(1) Collateral attacks in civilian courts. Article 70 mandates ap-
pellate counsel to represent the accused before the military appellate
courts and to "perform such other functions in connection with the
review of court-martial cases as TJAG directs." The proper review
of a court-martial is set out in the UCMIJ and full representation of
the accused does not include collateral attacks in the Federal Courts
except as permitted pursuant to AR 2740 (App C, para C-2¢).

(2) Clemency petitions.” At the request of the accused, appellate
defense counsel may submit clemcncy petitions to the proper Army
authority. .

(3) Administrative proceedings in conﬁnement facxlmes Mlhtary
attorneys, assigned to the installations containing confinement facili-
ties, have the responsxblhty to provide counsel to the confined ac-
cused when he or she is entitled to such counsel, ' :

c. Conflict between appellate attorneys. Divergent views between
military appellate defense counsel and retained civilian counsel must
be worked out in the same manner as at trial (App C, para C-2b(3)).
Military counsel assisting the chief appellate defense counsel must
defer to the experience and professional views of the chief appellate
defense counsel as an associate in a civilian law firm would defer to
the senior partner. If irreconcilable differences appear, the assisting
military counsel should ask to be relieved from the case. The chief
appellate defense counsel has the discretion to grant this request.

Ar pendix D o
ctim/Witness Checklist

D-1. Victim Checklist

a. Coordinate with mstallanon/commumty casualty workmg
group and the USA Criminal Investigation Command Survivor Point
of Contact in death cases (para 18-2c¢). .

b. Ensure that victims are provided the name, locatlon and tele-
phone number of the VWL (para 18-8b). :

c. Inform the victim of the right to receive the services descnbed
in Chapter 18 (Secs III and V) and prov1de a Victim and Witness
Information Packet (para 18-9b).

d. Inform the victim of the followmg nghts (para 18—10)

(1) The nght to be treated with fairness, dignity, and a respect for
privacy. .

(2) The nght to be reasonably protected from thc accuscd of-
fender.

(3) The nght to be notified of coun proceedmgs ,

(4) The right to be present at all public court proceedings related
to the offense, unless the court determines that testimony by the
victim would be materially affected if the .victim heard other testi-
mony at trial, or for other good cause.

(5) The right to confer with the attoney for the Govemmcnt in
the case. .

- (6) The right to resmutlon, if appropriate.

(7) The right to information regarding conviction, scntencmg,
imprisonment, and release of the offender from custody.

e. Inform the victim of the availability of emergency medical and
social care and, when necessary, provide appropnate assxstance in
securing such care (para 18-12a). = -

/. Inform abused dependent victims of the availability of medxcal
care for injuries resulting from abuse if the sponsor received a
dishonorable or bad conduct discharge or dismissal for an offense
involving abuse of the dependent victims.

g Assist the victim in obtaining financial, legal, and other soclal
service support by informing the victim of the military and/or civil-
ian programs that are available to provide counseling, treatment, and
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other support, to include available compensation through Federal,
State, and local agencies (para 18-12b).

h. Inform dependents of soldiers who are victims of abuse by the
military spouse or parent of the possibility of payment of a portion
of the disposable retired pay of the soldier under 10 U.S.C. §1408
or payment of transitional compensation benefits under 10 U.S.C.

§1059 (para 18-12b(7)).
~ i Inform a victim that families of soldiers may be eligible for
transportation and shipment of household goods regardless of the
character of the soldier’s discharge (para 18-12b(8)).

J. Inform the victim of the various means available to seek resti-
tution (Article 139, UCMJ; other remedies, such as claims, private
lawsuits, or any state compensation programs) and of appropriate
and authorized points of contact (para 18-16b).

k. Inform a victim concerning the stages in the military criminal
justice system, the role that they can be expected to play in the
process, and how they can obtain additional information concerning
the process and the case (para 18-13).

l: Inform a victim that the victim may receive notice of the
following significant events in the case (para 18-14q):

(1) The status of the investigation of the crime, to the extent that
it will not interfere with the conduct of the investigation, the rights
of the accused, or the rights of other victims or witnesses.

(2) The apprehension of the suspected offender.

(3) The preferral or dismissal of charges.

(4) The initial appearance of the suspected offender before a
judicial officer at a pretrial confinement hearing or at an Article 32,
UCM]J, investigation.

(5) The scheduling of each court proceeding that the victim is

either required or entitled to attend and of any scheduling changes.

(6) The detention or release from detention of an offender or
suspected offender.

(7) The acceptance of a plea of guilty or the rendering of a
verdict.

(8) The opportunity to provide evidence in aggravation of finan-
cial, social, psychological, and physical harm.

(9) The result of trial.

(10) If the sentence includes confinement, the probable parole
date.

(11) General information regarding the corrections process, in-
cluding information about forms of release from custody, and the
offender’s eligibility for each.

(12) The right to request notice of the offender’s confinement or
parole status.

(13) The opportunity to submit a victim impact statement to the
Army Clemency and Parole Board.

m. Advise a victim that ordinarily the victim may consult with a
government representative concerning the following decisions (para
18-15):

(1) Decisions not to prefer charges.

(2) Decisions concerning pretrial restraint.

(3) Pretrial dismissal of charges.

(4) Negotiations of pretrial agreements and their terms.

n. Advise a victim that all noncontraband property which has
been seized or acquired as evidence will be safeguarded and re-
turned as expeditiously as possible. Inform a victim of applicable
procedures for requesting return of property. (See para 18-16a).

o. Inform the victim that the victim’s interests are protected by
criminal sanctions, that any attempted intimidation, harassment, or
other tampering should be promptly reported to military authorities,
and that their complaints will be promptly investigated and appro-
priate action will be taken (para 18-19).

p- Inform the victim that, within the guidelines of R.C.M. 701(e)
and upon request, the VWL may act as an intermediary between the
victim and representatives of the government and the defense for the
purpose of arranging witness interviews in preparation for trial (para
18-194).

q. Use best efforts to apprise a victim’s chain of command of the
necessity for the victim's testimony (and the inevitable interference
with and absence from duty). (Para 18-18).

r. Inform a victim that, upon request, reasonable steps will be
taken to inform an employer should the victim’s innocent involve-
ment in a crime or in the subsequent military justice process cause
or require absence from work (para 18-20).

s. Inform the victim that, upon request, reasonable steps will be
taken to explain to a creditor when the victim, as a direct result of

- an offense or of cooperation in the investigation or prosecution of

an offense, is subjected to serious financial hardship (para 18-20).

t. Inform the victim of the availability of a separate waiting area
(para 18-19c¢).

u. Inform the victim of, and provide appropriate assistance to
obtain, available services such as transportation, parking, child care,
lodging, and court-martial translators/interpreters (para 18-23).

v. Inform the victim that witnesses requested or ordered to appear
at Article 32 investigations or courts-martial may be entitled to
reimbursement for their expenses under Articles 46 and 47, UCMJ;
R.CM. 405(g); AR 37-—106 and chapter 5 of this regu]anon (para
18-21).

w. Assist the victim in obtaining timely payment of thnesses
fees and related costs and coordinate with local finance officers for
establishing procedures for payment after normal duty hours if nec-
essary (para 18-21).

x. For the trial counsel or desxgnated government representative.

(1) No later than after trial if the offender is sentenced to con-
finement, advise the victim of the offender’s place of confinement
and the offender’s projected minimum release date and determine
whether the victim desires to be notified of the offender’s confine-
ment or parole status changes or consideration for parole or clem-
ency by using DD Form 2703 (para 18-14b).

"(2) In all cases, record the victim’s election regarding notification
of changes in confinement status using DD Form 2704. Give one
copy to the victim; forward one copy of the form to the commander
of the gaining confinement facility; forward one copy of the form to
the Army’s central repository, Headquarters, Department of the Ar-
my, Office of the Deputy Chief of Staff for Operations and Plans,
U.S. Army Military Police Operations Agency (ATTN: DAMO-
ODL), 4401 Ford Avenue, Suite 225, Alexandria, VA 22302-1432
(Para 18-14b). ’ :

(3) Do not attach DD Form 2704 to any portion of a record to
which the offender has access (para 18-14b).

y. Process the victim's requests for investigative reports or other
documents under applicable Freedom of Information or Privacy Act
procedures. However, in appropriate cases, the SJTA may otherwise
authorize release of a record of trial to a victim when necessary to
ameliorate the physical, psychological, or financial hardships suf-
fered as a result of the criminal act. (See para 18—24)

D-2. Wltness checkllst:

a. Coordinate with mstallanon/commumty casualty working
group and the USA Criminal Investigation Command Surv:vor Point
of Contact in death cases (para 18-2¢).

b. Ensure that witnesses are provided the name, location, and
telephone number of the VWL (para 18-8b).

c. Inform each witness of the right to request the services de-
scribed in this chapter (secs IV and V) and provide a Victim/
Witness Information Packet (DD Forms 2701and 2702) when neces-
sary or requested (para 18—9b) .

d. Inform a witness concerning the stages in the military criminal
justice system, the role that they can be expected to play in the
process, and how they can obtain additional information concerning
the process and the case (para 18-17b).

e. Inform the witness regarding notification of the followmg sig-
nificant events in the case (para 18-17):

(1) The status of the investigation of the crime, to the extent that
it will not interfere with the conduct of the investigation, the rights
of the accused, or the rights of other victims or witnesses.

(2) The apprehension of the suspected offender. .

"(3) The preferral or dismissal of charges.

(4) The initial appearance of the suspected offender before a
judicial officer at a pretrial confinement hearmg or at an Article 32,
UCM]J, investigation.
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(5) The echedulmg (date, time, and place) of each court proceed-
ing that the witness is either required or entitled to attend and of any
scheduling changes.

(6) The detention or release from detention of an offender or
suspected offender.

(7) The acceptance of a plea of guilty or the rendermg of a
verdict after trial.

(8) The result of trial.

date.

(10) General information regarding the corrections process, in-
cluding information about forms of release from custody, and the
offender’s eligibility for each.

(11) In appropriate cases, inform the witness of the nght to re-
quest notice of the offender’s confinement or parole status.

(12) Inform the witness that the witness’ interests are protected
by criminal sanctions, that any attempted intimidation, harassment,
or other tampering should be promptly reported to military authori-
ties, and that complaints will be promptly investigated and appropri—
ate action will be taken (para 18-19).

(13) Inform the witness that, within the guidelines of R.CM.
701(e) and upon request, the VWL may act as an intermediary
between a witness and representatives of the government and the
defense for the purpose of arranging witness mtemews in prepara-
tion for trial (para 18-19d).

(14) Use best efforts to apprise a witness’ chain of command of
the necessity for the witness’ testimony (and the inevitable interfer-
ence with and absence from duty). (See para 18-18). :

(15) Inform a witness that, upon request, reasonable steps will be
taken to inform an employer should the witness’ innocent involve-
ment in a crime or in the subsequent military justice process cause
or require absence from work (para 18-20). -

(16) Inform the witness that, upon request, reasonable steps will
be taken to explain to a creditor when the witness, as a direct result
of an offense or of cooperation in the investigation or prosecution of
an offense, is subjected to serious financial hardship (para 18-20).

- (17) Inform the witness of the availability of a separate waiting
area (para 18-19c¢).

(18) Inform the witness of, and provide appropriate assistance to
obtain, available services such as transportation, parking, child care,
lodging, and court-martial translators/interpreters (para 18-23).

(19) Inform the witness that witnesses requested or ordered to
appear at Articles 32 investigations or courts-martial may be entitled
to reimbursement for their expenses under Articles 46 and 47,
UCMJ; R.C.M. 405(g); AR 37-106, and chapter S of t.hls regulation
(para 18-21).

(20) Assist the witness in obtaining timely payment of witnesses
fees and related costs and coordinate with local finance officers for
establishing procedures for paymem after normal duty hours if nec-
essary (para 18-21).

J. For the trial counsel or designated government representative.

(1) No later than after trial if the offender is sentenced to con-
finement advise the witness of the offender’s place of confinement
and the offender’s projected minimum release date.

(2) In all cases, advise the witness regarding the right to be
notified of the offender’s confinement or parole status changes or
consideration for parole or clemency by using DD Form 2703 (para
18- 17) '

. For the VWL or designated government representative.

(1) In all cases, complete DD Form 2704 regarding the witness’
election regarding notification of changes in confinement status and
give one copy to the witness; forward one copy of the form to the
commander of the gaining confinement facility; forward one copy of
the form will be forwarded to the Army’s central repository, Head-
quarters, Department of the Army, Office of the Deputy Chief of
Staff for Operations and Plans, U.S. Army Military Police Opera-
tions Agency (ATTN: DAMO-ODL), 4401 Ford Avenue, Suite 225,
_Alexandria, VA 22302-1432 (Para 18-17).

" (2) Do not attach DD Form 2704 to any portion of a record to
which the offender has access (para 18-17b).

h. Process a witness’ request for investigative reports or other

(9) If the sentence includes confinement, the probable parole

documents under applicable Freedom of Infoxm:mon or Privacy Act
procedures (para 18-24).
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Glossary

Section |
Abbreviations

ABA
American Bar Association

ABCMR
Ammy Board for Correction of Military Re-
cords

ACPB
Amy Clemency and Parole Board

AD
Active Duty

ADT
active duty for training

AF1
Air Force Instruction

AGR
Active/Guard Reserve

ARNG
Army National Guard

ARNGUS
Army National Guard of the United States

ARPERCEN
U.S. Army Reserve Personnel Center

AT

annual training

BCD

bad-conduct discharge

CMIF
career management individual file

CMO
court-martial order

CONUS
continental United States

CONUSA
continental United States Army

DA
Department of the Army

DAD
Defense Appellate Division

DASEB
Department of the Army Suitability Evalua-
tion Board

DCO
designated commanding officer

DCSPER
Deputy Chief of Staff for Personnel

DOD ~ :
Department of Defense
poJ

Department of Justice

ETS S
expiration term of service

FAO
ﬁnance and accounting ofﬁce

FBI :
Federal Bureau of Investlgauon

GAD
Government Appellate Division

GCM
general court-martial

GCMCA '
general court-martial convening authonty

GPW
Geneva Convention Relating to the Treat-
ment of Prisoners of War, 12 August 1949

HQDA
AHeadquarters, Department of the Army
DT ’
inactive duty training
IG
Inspector General
JA
Judge Advocate
JAGC
Judge Advocate General’'s Corps
JAGMAN
Manual for The Judge Advocate General
JALS
Judge Advocate Legal Service
JTELS
JUMPS Tele-Processing System
MACOM
major Army Command
MCM
Manual for Courts-Martial
MM

U.S. Coast Guard Military Justice Manual

MOS
military occupational specialty

MOU
memorandum of understanding

MPD

‘military personnel division
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MPR)
military personnel records jacket

MRE
Military Rules of Evidence

MTF
medical treatment facility

MUSARC
Major United States Army Reserve Com-
mand

NCO
noncommissioned officer

OER
officer evaluation report

OMPF
official military personnel file

PCS
permanent change of station

PSC
personnel service company

RC
Reserve Components

RCF
regional confinement facility

R.CM.
Rules for Courts-Martial

ROTC
Reserve Officers’ Training Corps

SA
Secretary of the Army

SAUSA
Special Assistant U.S. Attomey

SCM
summary court-martial

SIDPERS
Standard Installation/Division Personnel Sys-
tem

SJA .
staff judge advocate

SOFA
Status of Forces Agreement

SPCM

special court-martial

TDY
temporary duty

TIAG -
The Judge Advocate Gcneml

TJAGSA
The Judge Advocate Gcneral's School
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TRADOC
Training and Doctrine Command

UCMJ
Uniform Code of Military Justice .

USACCA
U.S. Army Court of Criminal Appeals

USACIDC .
U.S. Army Criminal Investigation Command

USALSA
U.S. Army Legal Services Agency

USAR
U.S. Army Reserve

USAREUR
U.S. Army, Europe

USATDS
U.S. Army Trial Defense Service

USCAAF
U.S. Court of Appeals for the Armed Forces

USDB
U.S. Disciplinary Barracks

USMA
U.S. Military Academy

Victim/Witness LiaisonSection IITerms

Section i
Terms

Active duty : :
Full-time duty in the active military service
of the United States including full time train-
ing duty, annual training duty, and attend-
ance, while in the active military service, at a
school designated as a service school by law
or by the Secretary of the Army.

Admonition

A warning or reminder given to an offender
to deter repetition of a type of misconduct
and to advise the offender of the conse-
quences that may flow from a recurrence of
that misconduct.

Chief circuit military judge

The senior military judge in a judicial circuit,
or other judge designated by the chlcf trla.l
judge.

Chief Judge of the Army Court of
Criminal Appeals

An appeliate military judge of the U.S. Amly
Court of Criminal Appeals who is designated
as Chief Judge of that court by TJAG.

Inactive duty training

Duty prescribed for Reserves by the Secre-
tary of the Army pursuant to section.206 of
title 37 or any other provision of law and
special additional duties authorized for Re-
serves by an authority designated by the Sec-
retary of the Army and performed by them
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on a voluntary basis in connection with the
prescribed training or maintenance activities
of the units to which they are assigned.

Judicial circuit

One or more GCM Junsdlcuons, or the geo—
graphical area wherein the headquarters of
such jurisdictions are situated, as designated
by TIAG.

Military judge

A JA officer who has becn certified by TIAG
as qualified to pres1de over GCMs and/or
SPCMs. .

Military Judge Program

A system in which military judges are des1g-
nated and made available for detail as Judges
of GCMs and SPCMs.

Mitigation

A reduction in either the quantity or quality
of a punishment, its general nature remaining
the same.

Reprimand

_An act of formal censure ‘that reproves or

rebukes an offender for misconduct.

Reserve Component

That part of the United States Army consist-
ing of the Army National Guard of the
United States and the United States Axmy
Reserve.

Section 1l

Speclal Abbreviations and Terms =
This section contains no entries.
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Index
This index is organized alphabetically by
topic and by subtopic within a topic. Topics
and subtopics are identified by paragraph
number.

Adnministrative error, not invalidate, 3-28

Admonitions, as nonpunitive measures, 3-3

Air Force counsel, 5-5

Announcing punishment, 3-22

Appeals, Chap 13, Chap 14, 3-18k

Appellate review, Chap 13

Arraignment, 5-22

Arrest in quarters, 3-19

Article 138 complaints, Chap 20

Article 15 Punishment, Chap 3

Article 15 after punishment by civilians,
Chap 4

Article 32, travel expenses, 5-12

Article 39a, 5-18, 5-22

Article 62, 13-3

Article 69 appeals, Chap 14

Attachment, 5-2

Authentication, 5-40

Bad Conduct Discharge, 5-25
Bread and water, 3-19 .
Bulletin board, posting Article 15, 3-22

Certification of lawyers, 5-4

Chaplains, 7-2

Charge Sheet, 5-14

Chief of Mission, 3-7

Civilian conviction, effect on UCMJ action,
4-2

Clear injustice, 3-28

Clemency, 3-23

Clerk of court, USACCA, 13-8

Combination of punishments, 3-19

Commandant, 3-7

Commander defined, 3-7

Commander’s guide, 3-15, App B

Commander, acting on appeal, 3-30

Commander, as successor in command, 3-
23

Commander, ordering punishment exe-
cuted, 3-21

Commander, power to suspend, 3-24

Commander, power to vacate suspension,

- 3.25

Commands, include, 3-7

Confinement, in overseas civilian jail,
Chap 17

Correctional custody, 3-19b

Counsel Oath, 114

Counsel of other service, 5-5

Counsel, defense, Chap 6

Counsel, for pretrial confinee, 5-13

Courts-Martial Orders, Chap 12

Court Reporters, 5-11

Courts-Martial jurisdiction, 5-2

Court members, §5-9

Court reporters oath, 11-6 -

Courts-Martial after Article 15 punish, 3-
10

Courts of Inquiry, Chap 10

DD Form 458, 5-14
Date of rank, 3-19
Death Sentence, 5-34
Decision period, 3-18
Defense counsel, Chap 6

Delegation of article 15 authority, 3-7

Delegation of notification, 3-18

Demand for trial when soldier stands
mute, 3-18

Demand for trial, any level may be re-
ferred, 3-18

Demand for trial, no election made, 3-18

Demand for trial, not bar to nonpunitive
measures, 3-18

Demand trial under article 15, 3-18

Dentists, 7-3

Department of Justice, Chap 2

Discipline of counsel, Chap 16

Distribution of Article 15 forms, 3-37

Docketing, 5-18

Doctors, 7-3

Double punishment prohibited, 3-10

Effective dates of punishments, 3-21
Ethical complaints, Chap 16

Ethical standards, Chap 16

Ethics, 5-8, 6-11, Chap 16

Evidence, 3-18

Evidence, soldier right to examine, 3-18
Extra duties, 3-19

Extra training, 3-3

Filing of Article 18, 3-6, 3-37
Forfeitures, 3-19

Guides for nonjudicial punishment prohib-
ited, 3-4
Guilty plea, 5-24

Hearing, 3-18

Immunity, 2-4

Imposition of punishment, 3-18

Individual Inactive Duty Training IDT,
Chap 21

Individual military counsel, 5-7, 6-10

Inspectors General, 7-6

Instruction, 3-3

Involuntary Active duty,

Chap 21

JAG-2 Report, Chap 15
Joint commands, 3-8
Judges, Chap 8
Jurisdiction of CM, 5-2

Lawyers, certification of, 5-4
Lawyers, use of, 5-4
Limit on subordinates, 3-7

MPR], 3-37

Magistrates, Chap 9

Marine counsel, 5-5

Maximum punishment, soldier informed of
possible, 3-18

Medical services, 18-12

Medical specialists, 7-5

Military Judge, rating of, 5-9

Military Judges, Chap 8

Military Judges oath, 11.3

Military judge, obtaining, 5.3

Military magistrate, review of pretrial con-
finement, 5-13

Minor offense defined, 3-9

Mitigation, 3-26

MOU, Chap 2, Chap 23

Mute, soldier refuses to elect, 3-18

NCO, notification of article 15 by, 3-18

AR 27-10 » 24 June 1996

National Guard, Chap 21

Navy counsel, 5-5

Non-JAG personnel, Chap 7
Nonjudicial Punishment, Chap 3
Nonpunitive measures, 3-3

Not guilty, action when soldier is, 3-18k
Notification of vacation, 3-25
Notification, for formal article 15, 3-18
Notification, for summarized 15, 3-16
Nurses, 7-4

OMPF (Of), filing in, 3-6, 3-37
Oaths, Chap 11

Orders, Chap 12

Overseas Witness travel, 18-21

Performance fiche, filing in, 3-6, 3-37

Performance fiche, transfer from, 3-42, 3-
43

Personnel of other services, as counsel, 5-5

Personnel of other services, regarding Ar-
ticle 15, 3-8

Posting Article 15 on board, 3-22

Preliminary inquiry, 3-14

Presence of commander, 3-18

President, Threats against, 2-6

Pretrial Confinement, 5-13

Prior punishment, 3-10

Procedure for Article 15 punlshment
Chap 3

Professional Standards, 5-8, 6-11, Chap 16

Punishment, Max, table 3-1

Punishment, for summarlzed Article 15, 3-
16

Punishment, rules and limitations, 319

RCM 1001(b)(2), 526

RCM 1103, 5-37

RCM 1113, 5-34

RCM 307, 5-14

RCM 506, 5-7

Reconciliation log, 3-37, 3-39

Records of punishment, 3-36

Records of trial, 5-37

Reduction, 3-19

Rehearings, 5-30

Remit punishment, 3-27

Remission, 3-27 -

Reprimands, as nonpunitive measure, 3-3
Reserve component, Chap 21
Restricted Fiche, filing in, 3-6, 3-37
Restriction, 3-19

Result of trial, 5-27

Right to appeal, 3-18m

Right to appear before vacation, 3-25
Right to remain silent, 3-18

Right to spokesperson, 3-18

Rights of soldier under Article 15, 3-18
Rules of court, 8-8

Search Authorizations, 9-3

Setting aside, 3-28

Spokesperson, right to, 3-18

Subpoenas, 5-20

Successor in command, 3-23

Summarized Article 15 punishment, 3-16

Summary Court, 5-21

Summary courts, 5-17

Superior authority acting regardless; of
appeal, 3-35

Superior authority, 3-30

Supplementary action, 3-23, 3-24, 3-25, 3-
26, 3-27, 3-28
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Suspension, 3-24
Suspension of counsel, 16-3
Suspension of court-martial sentence, 5-31

TDS, Chief Duties, 1-4

TJAG, 14 o

TJAG, as appellate authority, 3-30, 3-32

TJAG, suspending counsel, chap 16

Termination of status, 3-8

Threats against the President, 2-6

Training, 3-3

Training of court members, 5-10 .

Training, in military justice, Chap 19

Training, of defense counsel, 6-6

Transfer of article 15 from performance
fiche, 3-42

Travel expenses, for Article 32, 5-12

Trial Counsel assistance program, Chap
22

Trial Judge, Chiefs duties, 1-4

Trial defense service, Chap 6

Use of non-JAG lawyers, 54

Vacation of suspended court-martial sen-
tence, 5-32°

Vacation of suspended punishment (Article
15), 3-25 ’ ,

Victim Witness llalson officer, 18-18

Victims, 18-5

Warrant Officers, 7-7

Warrant of Attachment, 5-20
Withholding article 15 authorlty, 3- 7
Wltness, 5 20, 3-18, 18 5
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REPORT OF JUDICIAL DISCIPLINARY ACTIVITY IN THE ARMY

For use of this form, see AR-27-10; the proponent agency is TJAG

Requirement Control Symbol
- JAG-2(R 12)

MONTH ENDING

REPORT DATE

REPORT CONTROL NUMBER

TO:

HQDA (JALS-CC)
Nassif Building

Falls Church, VA 22041-5013

FROM: (Preparing SJA Office—Inciude ZIP Code)

SECTION A—NONJUDICIAL PUNISHMENT

ITEMS

SUMMARIZED FORMAL

1a. Total soldiers punished

b. Total imposed for drug offenses

—_— .ﬂ_ e e et

2. Total number of appeals from punishment

3. Number of appeals granted

4. Number of soldiers who were offered but refused to accept Article 15

5a. Combined total (Soldiers Punished)

b. Profile of soldiers punished by Article 15

ETHNIC BACKGROUND
{Summarnized)

ENLISTED

ALL OFFENSES

DRUG OFFENSES

MALE

FEMALE

MALE FEMALE

Bfack

White

Hispanic

American Indian

Asian/Pacific Islander

Foreign Nat't Serving w/US

Other

TOTAL

ETHNIC BACKGROUND
{Formal)

ENLISTED

OFFICERS

ALL OFFENSES

DRUG OFFENSES ALL OFFENSES DRUG OFFENSES

MALE

FEMALE

MALE FEMALE MALE FEMALE MALE FEMALE

Black

.~ White

Hispanic

American Indian

Asian/Pacific Islander

Foreign Nat'l Serving w/US

Other

TOTAL (See Sec. A, block 1a & 1b)

.SECTION B—SUMMARY COURTS-MARTIAL

ITEMS

NUMBER OF CASES DRUG SPECIFICATIONS

TOTAL
TRIED

CONVICTED

TRIED

TOTAL USE/POS- DISTARI- MANUFAC-
: DRUG DRUG T TUR

convicTeD | (RS | orrenses | SESSION BUTION URE

6a. Total number of summary courts-martial

b. Tried by military Judge

7a. Number included in itam 6a who refused

Article 15 (Summarizeqd)

b. Number included in item 6a who refused

Article 15 (Formal)

8. Number included in item 6a who pleaded
guilty to all charges and specifications

DA FORM 3169-R, MAY 87

EDITION OF APR 86 1S OBSOLETE.
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SECTION B—SUMMARY COURTS-MARTIAL (Continued)

ITEMS

NUMBER OF CASES

DRUG SPECIFICATIONS

TRIED
DRUG
OFFENSES

TOTAL
CONVICTED

TOTAL
TRIED

CONVICTED
ORUG
OFFENSES

USE/POS-
SESSION

DISTRI-
BUTION

e e g s

MANUFAC-
TURE

9. Profile of soldiers tried, profile of soldiers .

convicted by summary courts-martial

a. Maies

Black

White

Hispanic

American Indian

Asian/Pacific Islander

Foreign Nat'l Serving w/US

Other

b. Females

Black

White

Hispanic

American Indian

Asian/Pacific Islander

Foreign Nat'l Serving w/US
Other -

(AVERAGE Processing Time for

SECTION C—PROCESSING TIME

Non Bad Conduct Discharge (BCD) Special * and Summary Court-Martial)

ITEMS

SUMM

ARY

COURT-MARTIAL
f:

SCM)

SPECIAL
COURT-MARTIAL
(SPCM)

10.

Total number of céses completed this month

11,

Average days from restraint or charges to termination, acquittal, or sentence

12

Average days from sentence to action by convening authority

13.

Average days from convening authority's action to receipt by SJA

SECTION D—CHAPTER 10s

TOTAL
CHAP 10s

RELATED

DAUG SPECIFICATIONS

USE/POS-
SESSION

DISTRI-
BUTION

MANUFAC-
TURE

14. General court-martial

BCD special court-martial

Special court-martial

Summary court-martial

Not referred

TOTAL

SECTION E—CIVILIAN FELONY CONVICTIONS *

15. Number of US Federal and State Court Felony Convictions

REMARKS

TYPED NAME, GRADE, AND TITLE

SIGNATURE

. FOOTNOTES:

' Only those SPCM s not forwarded for review by a Court of Military Review UP Article 65(b), UCMJ, will be reported here.

1A conviction is reportable when the offense is a felony under the law of the jurisdiction in which the accused was convicted.

REVERSE OF DA FORM 3169-R, MAY 87.
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MILITARY JUDGE'S OATH

For use of this form, see AR 27-10; the proponent agency Is The Judge Advocate General.

With The United States Army

At

“I, do (swear) (affirm) that 1

will faithfully and impartially perform, according to my conscience and the laws applicable to
trials by courts-martial, all the duties incumbent upon me as a military judge of all courts-

martial to which I may hereafter be detailed. (So help me God.)”

SIGNATURE

I, , an officer empowered to
administer oaths under Article 136(a), Uniform Code of Military Justice, do hereby certify

that on this day of at : ,

, having been duly certified to be qualified for duty as a mili-

tary judge by The Judge Advocate General of the Army, personally appeared before me and

was administered by me the above (oath) (affirmation).

‘SIGNATURE TITLE

DA FORM 3496-R, 1 Sep 80 EDITION OF 1 MAY 69 IS OBSOLETE.
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COUNSEL'S OATH

For use of this form, see AR 27-10; the proponent igencv is The Judge Advocate Genaeral,

With The United States Army

At

“I, do (swear) (affirm) that T

will faithfully perform the duties of counsel in any case in which I am individually requested

or detailed to act as the same. (So help me God)™

SIGNATURE

I, , an officer empowered to

administer oaths under Article 136(a), Uniform Code of Military Justice, do hereby certify

that on this day of __ at : .

having been duly certified to be qualified for duty as a counsel

before courts-martial by The Judge Advocate General of the Army and being a member of T
The Judge Advocate General’s Corps of the Army, personally appeared before me and was

administered by me the above (oath) (affirmaﬁon).

SIGNATURE . TITLE

DA FORM 3497-R, 1 Sep 80 EDITION OF 1 MAY 69 IS OBSOLETE.
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AFFIDAVIT SUPPORTING REQUEST FOR AUTHORIZATION TO SEARCH AND SEIZE OR APPREHEND

For use of this form, see AR 27-10; thq proponent agency is TJAG.

BEFORE COMPLETING THIS FORM, SEE INSTRUCTIONS ON PAGE 2’

{Name) (Organization or Address)

having been duly sworn, on oath depose and state that:

2. The nf,fiant further states that:

X

DA FORM 3744-R, Mar 85 _EDITION OF AUG 84 IS OBSOLETE. .
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3. In view of the foregoing, the affiant requests that an authorization be issued for a search of

(the person) (and)

(the quarters or billets) (and)

and (seizure) (apprehension) of
(the automobile) { ) (items/persons searched for)

TYPED NAME AND ORGANIZATION OF AFFIANT SIGNATURE OF AFFIANT

SWORN TO AND SUBSCRIBED BEFORE ME THIS DAY OF 19 AT
TYPED NAME, ORGANIZATION AND OFFICIAL CAPACITY OF SIGNATURE OF AUTHORITY ADMINISTERING THE
AUTHORITY ADMINISTERING THE OATH OATH

INSTRUCTIONS FOR
AFFIDAVIT SUPPORTING REQUEST FOR AUTHORIZATION TO SEARCH AND SEIZE OR APPREHEND

1. In paragraph 1, set forth a concise, factual statement of the offense that has been committed or the probable cause to believe
that it has been committed. Use additional page if necessary.

2. In paragraph 2, set forth facts establishing probable cause for believing that the person, premises, or place to be searched and
the property to be seized or the person(s) to be apprehended are connected with the offense mentioned in paragraph 1, plus facts
establishing probable cause to believe that the property to be seized or the person(s) to be apprehended are presently located on the
person, premises, or place to be searched. Before a person may conclude that probable cause to search exists, he or she must first
have a reasonable belief that the person, property or evidence sought is located in the place or on the person to be searched. The
facts stated in paragraphs 1 and 2 must be based on either the personal knowledge of the person signing the affidavit or on hearsay
information which he/she has plus the underlying circumstances from which he/she has concluded that the hearsay information is
trustworthy. If the information is based on personal knowledge, the affidavit should so indicate. If the information is based on
hearsay information, paragraph 2 must set forth some of the underlying circumstances from which the person signing the affidavit
has concluded that the informant (whose identity need not be disclosed) or his/her information was trustworthy. Use additional
pages if necessary.

3. In paragraph 3, the person, premises, or place to be searched and the property to be seized or the person(s) to be apprehended
should be described with particularity and in detail. Authorization for a search may issue with respect to a search for fruits or
products of an offense, the instrumentaility or means of committing the offense, contraband or other property the possession

of which is an offense, the person who committed the offense, and under certain circumstances for evidentiary matters,

Page 2, DA Form 3744-R, Mar 85
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APPREHENSION AUTHORIZATION
For use of this form, see AR 27-10; the proponent agency is TIAG

TO: (Name and Organization of the person to whom authorization is given)

(An affidavit) (A (sworn) or (unsworn) oral statement) having been made before me by

(Name of Affiant)

(Organization or Addres_s of Affiant)

(which affidavit is attached hereto and made a part of this authonzation), and as | am satisfied that there is probable cause to believe that
the matters mentioned in the affidavit are true and correct, that the offense set forth therein has been committed, and the person to be
apprehended committed the offense and is located at the place to be searched, you are hereby ordered to search the place known as

-for the person described as

\

bringing this order to the attention of the (pberson apprehended) (person in possession, if any person be found at the place or on the
prem/:'rsgs ﬁ\qu:d). The search will be made in the (daytime) (nighttime), and il the person described above is found there, you shall
apprehend him/her.

Dated this day of 19 .
TYPED NAME AND GRADE OF AUTHORIZING OFFICIAL DUTY POSITION OF AUTHORIZING OFFICIAL

ORGANIZATION OF AUTHORIZING OFFICIAL SIGNATURE OF AUTHORIZING OFFICIAL

DA FORM 3745-1-R, MAR 85
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DEPARTMENT OF THE ARMY REPORT OF RESULT OF TRIAL
For use of this form, see AR 27-10; the proponent agency is TJIAG

TO:

1. Notification under R.C.M. 1101 and AR 27-10, paragraph 5-26 is hereby'given in the case of the United States v.

2 Trialby —__ _____ __ court-martial on 19 at

convened by: CMCO Number HQ

3. Summary of offenses, pleas, and findings:

CH © ART.UCMJ SPEC BRIEF DESCRIPTION OF OFFENSE(S) PLEA FINDING

4. SENTENCE:

§. Date sentence adjudged:

6. Contents of pretrial agreement concerning sentence, if any:

7. Number of days of presentence confinement, if any: "

8. Number of days of judge-ordered administrative credit for illegal presentence confinement or restriction found tantamount
to confinement, if any: . .

9. Total presentence confinement credit toward post-trail confinement:

10. Name(s) and SSN(s) of companion accused or co-accusad, if any:

CF:
TYPED NAME . SIGNATURE
RANK ‘ BRANCH OF SERVICE )

DA FORM 4430-R, MAY 87 . EDITION OF OCT 85 IS OBSOLETE
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UNITED STATES ARMY
TRIAL DEFENSE SERVICE

- DA FORM 4441-R, MAY 81
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CERTIFICATE OF SERVICE/ATTEMPTED SERVICE

For use of this form, see AR 27-10; the proponent agency is TJAG,

UNIT AND INSTALLATION DATE

COMPLETE APPLICABLE SECTION BELOW

SECTION A — CERTIFICATE OF SERVICE

I hereby certify that on the . ____day of ,19 , I served a copy of the decision of the United
States Army Court of Military Review on the accused in the case of the United States v. = ’
(Name)
. . At the time of service the accused was advised of his or her
(SSN) (ACMR Docket No.) :

right to petition the USCMA by mailing five (5) copies of the Petition for Grant of Review to the United States Court of
Military Appeals, 450 E Street, NW, Washington, DC 20442, prior to the lapse of sixty (60) days from the date he or she
was notified of the decision of the ACMR.

TYPED NAME & GRADE OF SJA REPRESENTATIVE OR DESIGNEE. SIGNATURE

SECTION B — CERTIFICATE OF ATTEMPTED SERVICE (IN PERSON)

I hereby certify that on the _______day of ,19 , [ attempted to serve a copy of the decision of
the United States Army Court of Military Review on the accused in the case of the United States v.

(Name)

s — , and was unable to do so. The accused
(SSN) ({ACMR Docket No.) :

(absented himself without authority) (escaped from confinement) (

) on the day of , 19

NOTE: A copy of the pertinent DA Form 4187 is attached.

TYPED NAME & GRADE OF SJA REPRESENTATIVE OR DESIGNEE . SIGNATURE

SECTION C — CERTIFICATE OF ATTEMPTED SERVICE (BY MAIL)

1.1 hereby certify that on the day of ;19 , I placed a copy of the decision of the United
States Army Court of Military Review, together with a copy of the attached DA Form 4917-R advising the accused of his or
her right to petition the United States Court of Military Appeals in the case of the United States v.

in an
(Name) ’ (3SN) ’ (ACMR Docket No.) ’

envelope addressed to him or her at ,
said envelope being marked “Certified Mail, Return Receipt Requested”, that the envelope was placed in military channels
for delivery to the Postal Service to be dispatched “Certified Mail” in accordance with the instructions on the envelope.

The above address (was provided by the accused) (was not provided by the accused and is the most recent address listed

in the accused’s official military personnel records). [Cross out the phrase which does not apply.]

2a. (On the ______day of , 19 I received the attached Return Receipt from
the Postal Service which shows that delivery was made on the day of , 19 .)
b. (On the —______day of , 19 I received the attached Return Receipt from

the Postal Service for the aforementioned communication and the attached envelope and its contents, and the said envelope
is marked as undeliverable by the Postal Service.)

c (As of the day of .19 , 65 days having passed since the date of
postmark, I have received no communication concerning the delivery of the certified envelope and its contents.)

TYPED NAME & GRADE OF SJA REPRESENTATIVE OR DESIGNEE SIGNATURE

A —— —
DA FORM 4916-R, Mar 85 - EDITION OF AUG 84 IS OBSOLETE. B
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ADVICE AS TO APPELLATE RIGHTS

For use of this form, see AR 27-10; the proponent agency is TIAG

NOTE: This form may be used to serve the Army Court of Military Review (ACMR) decision by mail or as a gui&e to inform the accused of
- his/her rights when serving him/her personally. : i :

TO: (Name and Address of Accused) FROM: (Include Unit and installation)
1. In.the attached decision, datedthe _________ day of .19 , the United States
Army Court of Military Review (ACMRA) in the court-martial case of _
_ (Name of Accused)
y— , (affirmed the findings of guilty and only so mdch of the sentence as
(SSN) (AMCA Docket No.)

provides for.

)
(

(Partial affirrnance of the findings of guily and/or sentencs}

).

2. You, , are hereby advised as follows:

(Name and Rank of Accused)

a. You may petition the United States Court of Military Appeals with respect to any matter of law within sixty (60} days from the time
you receive the decision of the United States Army Court of Military Review or the envelope containing the decision was postmarked,
whichever is earfier.

b. In connection with the preparation of the petition (the necessary forms are attached for your use) and representation before the
United States Court of Military Appeals, you have the right either to have a civilian lawyer provided at no expensa to the United States, a
detailed military lawyer, or both a civilian lawyer and detailed military lawyer.

c. if you do not desire to petition the United States Court of Military Appeals, action will be taken to finalize your conviction and the
sentence within sixty (60) days from the time you receive the decision of the United States Army Court of Military Review or the envelope
containing the decision is postmarked, whichever is earlier. Should you wish to finalize the findings of guilty as affirmed by the United States
Army Court of Military Review before such time, you may submit a “Request for Final Action,” DA Form 4819-R.

d. To assist you in making your determination of whether to petition the United States Court of Military Appeals or whether to submit a
“Request for Final Action”, you may contact your appeliate defense counsel who represented you before the United States Court of Military
Review. If you have difficulty contacting your appeliate defense counsel, you may get help by calling the Army Defense Appeliate Division
collect at (202) 756-2277 or by contacting the Army Trial Defense Service office located at:

ADDRESS TELEPHONE NO.

e. In order to protect your rights you should take the following action:
(1) Contact your appellate defense counsel as soon as possible for advice.

(2) if you wish to petition the United States Court of Military Appeals, complete ail the forms entitled, "Pstition for Grant of
Review,” DA Form 4918-R. Sign all the forms, and mail or deliver the forms to the United States Court of Military Appeals, 450 E Street,
NW, Washington, DC 20442, prior to the lapse of sixty (60) days period mentioned above.

(3) You may use the enclosed, properly addressed envelope, which requires no postage, for mailing the “Petition for Grant of
Review" forms to the United States Court of Military Appeals.

}(IJST OIA-') ENCLOSURES (Enciosures should include: 1) Decision ACMR (one); 2) DA Form 4918-R, Petition for Grant of Review (five); and 3) Envelope

TYPED NAME OF SJA REPRESENTATIVE OR DESIGNEE GRADE SIGNATURE

DA FORM 4917-R, MAR 85 . EDITION OF AUG 84 IS OBSOLETE -
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PETITION FOR GRANT OF REVIEW ACMR NO.
IN THE UNITED STATES COURT OF MILITARY APPEALS

For use of this form, see AR 27-10; the proponent agency is TJIAG.

IN THE UNITED STATES COURT OF MILITARY APPEALS

UNITED STATES, = . ) PETITION FOR GRANT OF REVIEW
Appellee )
v. ) CMR Dkt. No.

USCMA Dkt. No.

(Full typed name. rank & service of appellant) {For Court usc only]

Service No.

Nt Nt Nt e

Appellant

TO THE JUDGES OF THE UNITED STATES COURT OF MILITARY APPEALS:
1. I hereby petition the Court for review of my conviction.

2. T understand that, unless I specifically request the contrary, a military lawyer will be designated by
The Judge Advocate General to represent me free of charge before the US Court of Military Appeals.

SIGNED:

(Put your signature here)

DATED:

(Put mailing date here)

MAIL TO: US Court of Military Appeals
450 E Street, NW
Washington, DC 20442

—— N R

DA FORM 4918-R, Aug 84 ‘" EDITION OF NOV B2 IS OBSOLETE.
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REQUEST TO SUPERIOR TO EXERCISE ARTICLE 15, UCMJ, JURISDICTION

For use of thisiform, see AR 27-10; the proponent agency is The Judge Advocats General.

THRU: (Include ZIP Code) TO: (Include ZIP Code)

(Check appropriate block and complete narrative)

1. D 1t has been reported D The inclosed file indicates that on or

about at
{Date) (Place)

NOTE: Insert the name and organization of the individual concerned and the nature of the alleged misconduct in
the form of a clear and concise statement of an offense that constitutes conduct punishable under the UCMJ and
the article of the UCMJ violated.

2. | recommend that you exercise your authority under the provisions of Article 15, UCMJ, in the disposition of
this case.

3. Inclosures: (List)

DATE NAME, GRADE, AND ORGANIZATION OF SIGNATURE
COMMANDER

DA FORM 5109-R, Nov 82



120 AR 27-10 » 24 June 1996 * R-Forms



M TAB TAbL TAB TAB TAB

] ] i ]

ARTICLE 15 — RECONCILIATION LOG

For use of this form, see AR 27-10: the proponent agency is TJAG.

N i DATE
SEQUENCE DATE DATE
[
NUMBER IMPOSE D NAME OF MEMBER PUNISHMENT ‘ BS)SFTAEOD' VERIFIED®
REMARKS:
*Applics only to unsuspended reductions or forfeitures.

DA FORM 5110-R, Aug 84 .7 EDITION OF NOV 82 1S OBSOLETE.
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SUMMARY COURT-MARTIAL RIGHTS NOTIFICATION/WAIVER STATEMENT
For use of this form, see AR 27-10; the proponent agency is TJAG,

1. STATEMENT CONCERNING REFUSAL TO ACCEPT QUALIFIED COUNSELfNG ARTICLE 20, UCMJ AND
UNDERSTANDING OF RIGHTS

a. On - Date) , I was afforded an opportunity to consult with legal counsel before making my decision

to consent to Summary Court-Martial proceedings under Article 20, UCMJ.

v b. I have decided not to see counsel in connection with this action.

c. I understand my rights under Article 20, UCMJ, including my right to objéct to trial by Summary Court-Martial,
punishment limitations, potential use of the record of Summary Court-Martial in any subsequent courts-martial, and other
‘consequences of my decision.

d. I voluntarily decide to consent to trial by Summary Court-Martial.

TYPED OR PRINTED NAME AND RANK OF SERVICE MEMBER SIGNATURE OF SERVICE MEMBER
TYPED OR PRINTED NAME & RANK OF SUMMARY COURT-MARTIAL SIGNATURE OF SUMMARY COURT-MARTIAL OFFICER
OFFICER _ :

2. STATEMENT ACKNOWLEDGING QUALIFIED LEGAL COUNSEL FOR ARTICLE 20, UCMJ, AND STATEMENT
OF UNDERSTANDING OF RIGHTS .

a. On A , I consulted with i who
. {Date) (Name and Rank of Defense Cqunwl)

explained my rights to me under the provisions of Article 20, UCMJ, to include my right to object to trial by Summary
Court-Martial, punishment limitations, potential use of the record of Summary Court-Martial proceedings in any subsequent
courts-martial, and other consequences of my decision. .

b. I understand my rights and voluntarily decide to consent to trial by Summary Court-Martial.

TYPED OR PRINTED NAME AND RANK OF SERVICE MEMBER SIGNATURE OF SERVICE MEMBER

+

c. I have advised _ of his or her statuatary and regulatory rights with

(Name and Rank of Service Member)

regard to thls Summary Court-Martial and the possible consequences of his or her consent or objection to trial by :
Summary Court-Martial,

TYPED OR PRINTED NAME, RANK, & BRANCH OF DEFENSE COUNSEL SIGNATURE OF DEFENSE COUNSEL

3. REFUSAL TO ACKNOWLEDGE RECEIPT OF ADVICE — ARTICLE 20, UCMJ

After I advised : of his
. (Name (First, M1, Last)) (Rank) (SSN)

or her rights to consult with legal counsel before making a decision to consent or object to Summary Court-Martial proceed-
ings under Article 20, UCMJ, he or she refused to complete and sign an acknowledgement of receipt of the advice.

-TYPED OR PRINTED NAME & RANK OF SUMMARY COURT-MARTIAL SIGNATURE OF SUMMARY COURT-MARTIAL OFFICER
OFF{ICER

REMARKS

— — R S S

DA FORM 5111-R, Aug 84 EDITION OF NOV 82 IS OBSOLETE.
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CHECKLIST FOR PRETRIAL CONFINEMENT
For use of this form, see AR 27-10; the proponent agency Is TJAG. .

NAME GRADE UNIT
AGE ETS TOTAL SERVICE TO DATE
MARRIED WIFE/HUSBAND IN LOCAL AREA NUMBER OF CHILDREN
_YES — NO - YES —NO —1 — —_—3 - OTHER
(Specify)
NUMBER OF ARTICLE 15's:
DATE OFFENSE PUNISHMENT
NUMBER OF PREVIOUS CONVICTIONS:
TYPE OF COURT DATE" ARTICLE PUNISHMENT
NUMBER OF PRESENT OFFENSES:
ARTICLE DATE DESCRIPTION OF OFFENSE

(It AWOL, from-to, etc., and
whether surrendered or spprehended)

PRETRIAL CONFINEMENT IS APPROPRIATE BECAUSE:

a. There is probable cause to believe an offense has been committed by the accused. (List specific reasons why it is believed an

offense has been committed by the accused.)

DA FORM 6112-R, Mar 85 .EDITION OF AUG 84 IS OBSOLETE:
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b. To ensure the accused’s presence at trial, pretrial hearing or investigation. (List specific reasons why it is believed the accused
may not be present and summarize the conduct of the accused which warrants pretrial confinement and tends to indicate the
accused is not likely to be available for trial, pretrial hearing or investigation.)

c. To prevent foreseeable serious criminal misconduct including any efforts at obstructing justice. (List specific reasons why it is
believed the accused may commit acts of serious criminal misconduct if not incarcerated, particularly if these acts pose a threat
to others, the command or national security, and summarize the conduct of the accused which warrants pretrial confinement and
tends to indicate the accused may commit future acts of serious criminal misconduct.)

d. Lesser forms of restraint are inadequate. (List the alternatives that have proven inadequate or summarize the reasons why it is
believed such alternatives would be inadequate.) '

DATE TYPED NAME, RANK, AND ORGANIZATION OF SIGNATURE
COMMANDER

DECISION OF MILITARY MAGISTRATE
TO: (Addressee(s)) DATE

On Dote) , I reviewed the circumstances concerning the continued pretrial confinement of

. Based upon this review, I: (Check appropriate statement)

(Name)

. Determined that continued pretrial confinement is warranted.

Determined that continued pretrial confinement is not warranted and order his/her release from pretrial confinement.

TYPED NAME, GRADE, AND BRANCH OF MILITARY MAGISTRATE SIGNATURE

Page 2, DA Form 5112-R, Mar 85
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