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* Army Service Forces
In the Branch Office of The Judge Advocate General

-7 Melbourne, Victoria,
Australia.

Board of Review S h : ‘ oy
CM A-1843 ‘ , _ »' S .. 2 March 1945.

Trial by G.C.M., convened at
APO 159, 2 February, 1945.
Dishonorable discharge, total

UNITED STATES ;

)

g forfeitures, confinement for
)

)

Ve

life. The United States
Penitentiary, McNeil Island,
Washington.

Private OWENS GILLAM (38531957),
Company B, 96th Engineer
General Service Regiment.

HOLDING by the BOARD OF REVIEW
STAGG, ROBERTS, and MURPHY,
'~ Judge Advocates,

1. The record of trial in the case of the soldier named above has been
. examined by the Boa.rd of Review,

2 The accused was tried upon the following charge and specii’ication-
CHARGE' Violation of the 92nd Article of Wa.r.

~Specificationy 'In that Private Owens Gillam, Company #B",
96th EngineerGeneral Service Regiment, did, at APO 159,
“on or about 2 January, 1945, with malice aforethought, -
wilfully, deliberately, feloniously, unlawfully, and with
premeditation kill one Private Oscar L. Gainer, a human
being, by shooting him with a rifls. v

He pleaded not guilty to the charge and specification and was found guilty as
charged. . He was sentenced to dishonorable discharge, total forfeitures,
and confinement at hard labor for life.  The reviewing authority approved
the sentence and designated the United States Penitentiary, McNeil Island,
Washington, as the place of confinement. - Pursuant to Article of War 50%,
the record of trial was forwarded to the Board of Review, Branch Office of
The Judge Advoca.te General, Melbourne, Victoria, Australia. .

3. The evidence for the prosecution shows that on the evening of
January 2, 1945, there was a "crap game® (R. 36) in progress in the "Rec
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Hall® of Company "A®, 96th Engineer General Service Regiment, A.P
g ’ .0. 159,
An srgument developed between accused and deceased, both members of
Company "B, sbout a side bet (R. 28).  Each claimed the other was "taking
his money". Shortly (R. 27) thereafter the accused left the game saying
n1111 be back," (R. 12). Private First Class Leon Harris, fthouse mant ’
called to accused as he was leaving stating that he /Harris/ would pay him
ten guilders saying, ™o hard feelings.® Accused "stopped when Harris
said that, but then went on" (R. 28).  Private Rhyly Fitzgerald, one of
the players, noticed that accused "looked like he was mad and angx,'yn and
- "figured he was going after something to hurt somebody with # 3 %, % follow
ed him to see where he was going after a mimute." Private Fltzg;rald . tow—
to Company "B" but did not see him there (R. 34).  Corporal Calvin H g&
Corporal of the Guard, hearing of the argument went to the "Rec Hall". e,
asked deceased with whom he was arguing. Deceased denied having had o
ment with anyons. The Corporal left the hall but ®stayed aroun?lﬂ a.nd&;:1 ard
deceased say "That mother-fucker tried to beat me out of my money.n ( e
About 11:15 P.M. a shot was heard (R. 73) and deceased fell withy; bugl 1:2-20).
wound through his left arm and his right and left chest, from which ed
died in about ten minutes (R. 18)., Immediately after tthé shot wzs K:und e
short man, wearing a two-piece herringbone fatigue suit and carryi ari 1
at port arms, was seen running toward the showers of Company #B" (gg g Jide
g]e: wg;)abou\;ttixg :s:?; stﬁ: as accused/, and he was dressed the 881;16”9()}.?. 13
s . a e camp lights were out but there " ey
lights® in the Recreational Hall, The night " o o ot
light enough to see a man runni R. O et Jores i Mot o
heard the shot and upon investirgl‘;tg.on ]f-g&nd d(e::zziz -ll;jm-gs on i{humphries, Wt
;ne ovah the gice tables, A search of the area was mé.de aﬁdOZboug ﬁozgtneu
rom where deceased had been standing at the di '
ridse c¢e table a .30 callbre cart-
96’&5 E}tia.se was found (R. 43). First Lieutenant Raymond G. Black, of the
gineers, Officer of the Day at the time in 2
the shootin 3 e question, being advised of
g, ordered the rifles of each Comp inspected §
report that none were missing., The next mo ﬁ b eoah e
that a rifle had been found in nE" Co rring 1t was reported to him
leaning against  tres (R.45) about zlggarg. He investigated and found it
Hall® (R. 48). The rifle was identified 270 yards Trom nA" Company ‘Rec
(R. 19). ed as belonging to ®Company 'F'¥

" .
Class J. IS{omgzilme agter the show" on the night in question Private First -
e aenon bty of accused!s unit, was on duty at the sirdrome when lp was
stated to higlr ;gcusid who "got me round the other side of the truck®
man, and he wa.nteg owtvoice that the was in trouble, that he had shot a
accused that he "coﬁ]e_dnog take him to his quarters®. =~ Private Ball told
Captain John M. Johnso t help hin® after which accused ™went away" (R. 55).
shot on the night in qus Commanding Officer of Company "B", heard a rifle
check the Company andqueSti:n and shortly thereafter received orders to
one of his Lieutenant a.:cer ain if any rifles were missing. He instructed
cooded 10 the meton ve bo check the rifles at the supply room while he pro-
water points to check rifles there. At the first waterp

2.
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point all rifles were accounted for. While on the way to point No. 3 at
about 12:30 A.M. (R. 74), he saw accused walking on the beach wearing a
two-plece green fatigue suit. He "gave him & 1ift®, at which time accused
stated that tthe had been up at B Company in the regiment.a.l area and was
going to water point No. 3% (R. 52). - From this place to the Regimental Area
was about two miles (R. 54). He checked the rifles and left accused at No.'
.3 Water Point, telling him he might have to come down and question him the
next morning "Because he was the only man from the water point who had been
up in the regimental area, and because I picked him up on the road, and I
couldn't figure why he was away from his place of duty that late.” (R. 53).
Water Point No. 3 was about four miles from the regimental area (R. 53-54).

Private First Class Dempsey Bell was on duty at Water Point No. 3 on
the night in cquestion. About 5:00 P.M., accused requested him to tske his
[Eccused'g place on guard that night, the tour of duty being from 8:00 to
12:00 otclocks This witness complied with the request and was present when:
Captain Johnson brought accused to the Water Point at about 1:00 A.M.

After Captain Johnson left, this witness stated, "I wonder why Captain
Johnson was out here inspecting rifles at this time of night,” and ®Gillam
ﬁccuseg spoke up and said % % % that he shot a man up there in A Company
# % # He sald he got into it up there, and went to B Company, but it was:
‘locked up, so he went to F Company and got a rifle, then came back and fired
a shot % % % that he went and set the rifle behind a tree and then left.n
(R. 58-59). Private Roy J. Heller was at Water Point No. 3 when Captain
Johnson drove up in his jeep to inspect the rifles. As to the discussion
which followed Captain Johnson'!s departure this witness testified:

e were wondering why Captain Johnson was ocut there in-
specting rifles at that time of night, and Gillam said he
knew what it was about, that he shot a man. Gillam said
he didn't know whether he killed him or not, but he shot
him. He said he got the gun out of F Compa.ny, and didn't
have fime to take it back, so he hid it behind a tree. .
He said we didnft have to be in it, that he would confess
it his own self.® (R.62). ~ ‘

The defense ca.lled several witnesses who testified, in substance, as
did witnesses for the prosecution relative to the argument between accused
and deceased prior to the shooting. Private First Class Leon Harris,the
"houseman®, stated that the argument between accused and deceased lasted about
15 or 20 minutes and the reason he "tried to straighten it out, it looked
like it was going to be a fight, and Gainer [The deceased/ was drinking, but
not drunk; he was under the influence of whiskey." (R. 85). Corporal
Robert Gray testified that on the night in question he was in charge of a
detail on the air strip of which Private Bell Erosecution witness/ was a
-member., At no time did he see accused talking with Private Bell. He
further stated that he saw someone come up to Bell's truck but that he did
not know who the man was; he "didn't pay that much attention® (R. 91).
Second Lieutenant Bert H. Wiley, of the 96th Engineer Regiment, testified
that on the morning following the killing he went to Water Point No. 3 to
get accused's fstufff? and asked Bell and Heller Mif there had been any excite-
ment down there the night before®, He stated, "They told me that Gillam

3.


http:walld.ng

()

was drinking when he came back that night, but that he wasn't drunk.
Said Gillam didn't talk, but that he relieved Bell from guard, and Bell
said, 'I went to bed.'® (R. 93) The accused remained silent. -

. 4. In the instant case the prosecution is called upon to prove that
the accused unlawfully killed decessed with malice aforethought as alleged.
-There is no direct testimony that accused fired the shot causing the death
 of Private Gainer. His guilt rests principally upon circumstantial '
evidence, . : - e

nCircumstantial evidence is proof of facts and circum-
stances from which the Jjury may infer other connected
facts which reasonably follow, according to the common
~experience of mankind# (20 Am. Jur. sec. 279).

Proof by circumstantial evidence is recognized in
military law and "may be more convincing than a plausible
witness® (par. 112b, M.C.M., 1928).

It has been held -

"Whatever may be established by direct, may be establish-
ed by circumstantial evidence in criminal cases. Only
few convictions could be had if direct testimony of eye-
witnesses were required and the rule is one of necessity.
# # % TWhen evidence is of sufficient probative force, a-
crime may be established by circumstantial evidence pro-
vided there is positive proof of the facts from which the
inference of guilt is to be drawn, and that that inference
is the only one which can reasonably be drawn from those
facts, %* % %, (CU 21600[;, Roberts and Miller).

The record forges the following chain of circumstances around the accused,
Both deceased and accused were at a gambling table where they made a ®side

* bet# on the outcome of a turn of the dice. An argument developed lasting
about 15 or 20 minutes as to which had won. Accused, looking ®"angry" and
"mad® left the recreational hall with the statement "Itll be back®., .
Shortly thereafter a shot was fired killing deceased, and a man of about the
same_physical characteristics and dressed as was accused was seen running
toward the showers of accused's com any. One witness t.estified that accused'
requested him to drive him Eccuse to where he was on duty at No. 3 water
point, stating that he was in trouble and had shot a man, which request was
refused. About 12:30 A.M., after the shooting accused was seen about two
miles from the scene of the crime walking on the beach toward his place of
duty. Two witnesses testified that when they were discussing the reason
for Captain Johnson inspecting their rifles accused voluntarily stated that
he was in trouble; he had shot a man Mup there in A Company" with a rifle
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he had secured from ®*F% Company which he had hidden behind a tree at which
place it was aubsequen‘bly found. Such facts furnish a basis from which the
court-martial could infer; to the exclusion of every other reasonable .
hypothesis, that the accused unlawfully shot deceased as alleged and warrant-
ed the court in finding him guilty of murder (par. 148a, M.C.M., 1928).

" 5. A sentence of either death or life imprisonment is mendatory
upom\a conviction of murder in violation of Arti'cle of War 92. Confinement
in a penitentiary is authorized by Article of War 42 for the offense of
- murder, recognized as an offense of a civil nature and so punishsable by
penitentiary confinement by sections 273 and 275 of the Criminal Code of the
United States (18 U.S.C. 452, 454).

6. For the reasons stated above the Board of Review holds the record
of trial legally sufficient to support the findings and the sentence.

, Judge Advocate.’

Judge Advocate.
Colonel, (#.A.G.D.

5.
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: ) Army Service’ Forces o
© 7 __In the Branch Office of The Judge Advocate General
, Melbourne, Victoria,

Australia.
Board of Review A _ -
CM A-1864 B 7 March, 19.45.
UNITED STATES ) Trial by G.C.M.,, convened at
) Base "Km, USASOS, APO 72, 29
v. ) January 1945. Dishonorable
_ ) discharge, total forfeitures,
Technician Fifth Grade ROBERT ) confinement at hard labor for
N. BARNES (38477752), 826th ) fifteen years. United States
Amphibian Truck Company, TC ) Disciplinary Barracks, Fort
’ ) Leavenworth, Kansas.

HOLDING by the BOARD OF REVIEN
STAGG, ROBERTS and MURPHY,
Judge Advocates.

1. The record of trial of the soldier named above has been examined by
the Board of Review. .

2. The accused was tried upon the following charge s:nd specification:
CHARGE: Violation of the 93rd Article of War.

Specification: In that Tec 5 Robert N. Barnes, 826th
Amphibian Truck Company (TC) did, at APO 72, on or
about 29 November 1944 with intent to commit mmurder,
commit an assault upon, Tec 4 Willie Walton 826th
Amphibian Truck Company, by willfully and feloniocusly
striking the sald non commissioned officer on the head
with a hand grenade, from which Tec 5 Barnes had pulled
the pin. }

He pleaded not guilty to the charge and specification and was found guilty as
charged. He was sentenced to dishonorable discharge, total forfeitures and
> confinement. at hard labor for twemty years. The reviewing authority approv-
ed the sentence but reduced the period of confinement to fifteen years and
=designated the United States Disciplinary Barracks, Fort Leavenworth, Kansas, -
'a8s the place of confinement. Pursuant to Article of War 504, the record of
trial was forwarded to the Board of Review, Branch Office of The Judge

Advocate General, Melbourne, Victoria, Australia.,

3. About 7:00 o'clock on the evening of November 29, 1944, the accused
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a member of the 826th Amphibian Truck Company, A.P.O. 72, Philippine Islands,
went to the company kitchen and asked Ryland Foster, one of the cooks, for
some food, stating that it was for his "Filipino boy". Foster refused the
request telling accused that he thad just eaten® and that the food was

being saved "for men who were out on the water® (R, 12). He suggested to
accused that he see T/L Walton, the mess sergeant (R. 12). Accused then
requested food from T/4 Rikard, another cook, who also told him to *go to

the mess sergeant" (R. 10). Accused approached the mess sergeant with the
same request and was refused, the mess sergeant stating, "We were not allow-
ed to feed the Filipinos®, Accused then said that "when we landed in Manila
some of the cooks would not get home # % % (R, 7); .#I will blow up this
place" (R, 10). When asked what he meant accused replied "I will show yout
(R. 12), and leaving his mess kit on the generator, "went down in the arean.
(R. 10). 1In about 5 minutes he returned and said to Sergeant Walton "You
are not going to give me food?", the mess sergeant replying "I am not going
to give you food to send out to people outside® (R. 10). Private Albert
Thomas then asked accused to *come out of the kitchen® and grabbed him by the
arms and "pulled® him at which time accused broke loose and took & hand
grenade from his pocket (R. 7), pulled the firing pin (Pros. Ex. 1) and threw
it-at the mess sergeant hitting him on the head, after which the grenade fell
to the ground, exploding, a fragment hitting the mess sergeant on the ear

(R. 8). After the explosion of the grenade Sergeant Walton caught him by the
collar at which time accused said, "I am drunk that's right, you caught met.
Accused was then turned over to the company officers (R. 7). T/L Walton .
denied having a knife in his possession at the time of the incident and all
other eye witnesses testified that they did not see Walton with one. The
prosecution introduced in evidence & statement by the accused given to Captain
Francis T. Murphy of the Provost Marshall's office, Base K. It follows:

"I started to drink about 1400 hours, 29th of November
1944. I was drinking Filipino whisky which obtained from
a Filipino boy who I met on the way to camp at that time.

I was driving a dukw., TWhen I reached camp I went around
different tents in the area and drank a beer bottle full.
I had only the one bottle. I ate chow with my company,
but a little later than most of the men. I finished chow
after dark., After I ate, washed my gear, I went back for
seconds. I washed it before asking for seconds because
they usually won't give seconds sometimes. Although I

- didn't expect it, I went back for seconds. I asked one of
the cooks for some more chow. He sent me to Willie
Walton. I went to Willie and asked if I'could get some
more chow. He said I couldn't get any more. He said I
hgd already eaten. He asked me who it was for. I told
him it was for myself. We then got to arguing. I did
not say it was for 'my boy', nor that it was for a Mlipino.
I left my mess gear on the generator, When I walked away,
I said, 'I'm going to get something to eat.! I was intend-
ing to get it at the Mess Hall. T walked to the Ammo Dump

2.
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behind my tent. I got a hand grenade. I went back
to the mess hall. Walton came outside. I asked, 'Can
I get some chow?' He still said 'No'. I asked him
again to feed me. He still refused.. He had a trench
knife on his belt. He didn't know I had a hand grenade.
He pulled out his knife. I backed up. He stood still.
He kept holding the knife. I don't know which hand it
was in. I think it was his right hand. He jumped at
me. Then I pulled the hand grenade out of my pocket.

I pulled the pin out. I threw the hand grenade, and
prepared to run in the opposite direction. I tripped
after I threw it, I rolled over to avoid Walton who was
running towards me. I got up and ran. Walton fell
also. He dropped his knife at that time. I ran on
and he caught me, hit me 3 or 4 licks inthe face, then
took me back to the orderly room.

Yes, Thomas was there. He tried to get the hand
grenade from me. He came up to me before I had the hand
grenade out. He tried to get food for me. He came out -
and told me I couldn't get it. He told me to go on back
to my tent and go to bed. I told him I was hungry. I
wanted to eat. Thatt!s when Walton was out in front.
Welton had his knife out then and I told Thomas to get out
of the way. I didn't want him to get hurt. He got out
of the way and I threw it. '

Captain Hogg talked to me last night. He sald to
me, 'You were taught never to use a weapon against a man
unless you intended to kill him.' I answered, 'I'm sorry
I didn't kd11 him.* I also said to Capt. Hogg, 'What
would you do if you were hungry?! That was all.

'5igned) Robert N. Barnes.n

The accused elected to remain silent and called no witnesses in his
own behalf.

4. Accused is charged with assault with intent to commit ‘murder
which has been defined as:

wt ¥ % an assault aggravated by the concurrence of a
specific intent to murder; in other words, it is an
, attempt to murder.® (par. 149, p. 178, M.C.M., 1928),

The evidence is undisputed, and the accused admits, that after an argument
with T/4 Willie Walton, the mess sergeant, he went to the ammnition dump,
secured a hand grenade, returned to the mess hall and upon again being
refused food, he pulled the firing pin, threw it at the mess sergeant hitting
him on the hesd and wounding him in the ear when it exploded. His statement
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that the mess sergeant -assaulted him with a knife immedistely before he
pulled the firing pin and threw the grenade, is specifically denied by

* the mess sergeant and several other eye witnesses. While he claimed to
have been drinking he did not plead drunkenness in mitigation, His
statement prior to the incident that he would "blow up the place" and his
subsequent statement to Captain Hogg "I'm sorry I didn't kill him" show
him to have been fully cognizant of his unlawful acts and furnish ample
evidence upon which the court could find that the accused had the specific
intent to kill T/k4 Willie Walton with a hand grenade, per se a dangerous
weapon, at the time and place and in the manner alleged. The evidencs
fully supports the court's findings.

The accused is 20 years of sage. The sentence ﬁnposed is permissible
for a violation of Article of War 93.

‘ 5. For the reasons stated above the Board of Review holds the
record of trial legally sufficient to support the findings and sentence.

, Judge Advocate.

Colonel, J.A.G.D.

a,

{ Judge Advocate.
colonel, +«G.De

udge Advocate.
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ARMY SERVICE FORCES
In the Branch Office of The Judge Advocate General
Melbourne, Victoria,

Austra.lia..
Board of Review
“ 1'1832 - Y 19 H&roh, 1945.
UNITED STATES Trial by G.C.¥., convened at
. AP0 32, 23 February, 1945,
Vo Dishonorable discharge, total
forfeitures, confinsment for
Private First Class JOHN , twenty=five years, The United
PIZZITOLA (39151713), States Disciplinary Barracks,
Company K, .126th Infantry Fort Leavenworth, Kansas.

HOLDING by the BOAED OF REVIEW
STAGG, ROBERTS, and MURPHY,
Judge Advocates.

1.' The record of trial in the case of the aoldief named above has
been examined by the Board of Raview.

2o 7The aocuaed was tried upon the following cha.rge and apecificationz
CHARGE: Violation of the 58th Article of War,

" Specifications In that, Private First Class John Pizzitola,
Company K, 126th Infantry, did, at Tanauan Beach, Leyte,
Fhilippine Islands, on or about 16 November 1944, desert
the service of the United States by absenting himself
without proper leave from his organization with intent
to avoid hazardous duty, to wit: ocombat with the eneny,
and did remain absent in desertion until he surrendered
himself at Dulag, Leyte, Fhilippine Islands, on or about
13 Janmary 1945,

He pleaded not guilty to the charge and its specification but, by exceptions
and substitutions, gullty of absence without leave in violation of Article of
War 61. He was found guilty as charged and sentenced to dishonorable dige
charge, total forfeitures, and confinement at hard labor for life. The
reviewing authority approved the sentence but reduced the period of confine=
ment to twentye=five years, and designated the United States Disciplinary
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Fort Leavenworth, Kansas, as the place of confinement. Pursuant
ﬁrﬁ:ﬁie c;; War 50%, the record of trial was forwarded to the Board of
Review, Branch Office of The Judge Advocale General, Melbourns, Victoris,

Australia. :

' The evidence for the prosecution shows that on the 14th day of
Novemg;r 1944, Company K of the 126th Infantry (32nd Infantry Division)
lanied at Tanauan Beach on Leyte, Philippine Islands, On 16 November
the main body of the company moved forward (R. 11), leaving the. third
platoon, of which accused was a member, on the beach "doing details® and
®Loading trucks of the 126th with equipment that was on the beach® (Re 7).
About 1300 o'clock P.M. on 16 November the accused left the area but
returned about 4300 o'clock at which time the platoon officer, Lieutenant
Curran, told accused “that as he hadn't stayed in the platoon area before,
that he had to report.to the squad leader, Sergeant Homrick, every hourt®
(R. 8)s A short time thereafter accused asked Corporal Grothers for
permission to go to a river about 75 yards from the area and was told that
he could go "for twenty minutes". Accused did not return and three men
were sent out to "look for Pizzitola but with no results", The platoon
left the following morning to join the company (R. 13)s On the evening
of 17 November, Lisutenant Curran and Staff Sergeant Gordon L. Sayre, of
Company K, returnsd to the area where accused was last seen and made a
search for him but he could not be found (R. 16). ,

On 23 November, Private First Class Paul A. Brinkman of Company K,
having been wounded, was in an ambulance entering the First Field Hospital .
on Leyte when he observed accused sitting on a truck "heading toward the
other direction toward Tacloban", Accused approached the ambulance and
asked Brinkman "where the Company was" and was told that it was %up in the
bills® (R, 18) and that "we were attacking this hill where I was wounded
and we had some casualties® (R. 19), Accused said "he would like to get
up there" and "had tried to find them" and was told that the only way
"to get up there was by pack train, or with someons * % * who knew where
it was" (R. 20), On or about the 10th or 12th of December, Sergeant
Harold Ross, a member of accused’s unit, was a patient at the 36th Evacuae
tion Hospital. He had a conversation with accused MAbout the fellows at
the front, and who got killed" (R, 21) at which time accused stated "Maybe
it was a good thing I wasn't there" (R, 23). The accused told Sergeant
Ross that he (accused) had been staying "with some Cavalry outfit® amd
had been "trying to get back to the outfit but couldn!t get back on
account of the road block (R, 21) * * * /and I told him 1t_/ wasn't
there any more® (R, 24), Sergeant Ross had another conversation with
accused at which time he told accused that he was going back "the follow=

ing day, and he [accused 7 was going to see me" (R, 23), He did not

see accused again, Sergeant Ross was furnished tra tation and re~
turned to his unit, s °

2
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Captain Harry L, Richardson of Headquarters Third Battalion, 126th
Infantry, testified that he was in charge of the rear echelon of the 126th
Infantry.. The echelon was located between Tanauan Beach and where the
road block was established by the Japs "Between the 19th and 21st® of
November (R, 30). At all times there was communication of personnel *
't(:et'eex)z Tanavan Beach and this rear echelon either by road or barge

R, 31).. .

. The accused elected to be sworn and testify, He stated that after
he had taken the bath in the river he and another private decided to ®go
over and have a drink® and that when he returned at about 4330 the Lieu=-
tenant was "pretty mad® and "bawled me out™ and told him (accused) "to
stick around the area aml not go off like that", Iater he decided to
go over to the Seventh Division where he had friends to see if he %could
borrow some money of them®, ILeaving instructions with a "Private® that
if inquiry were made as to hls whereabouts to ®tell them I am over at
the Seventh Division® he left the area, Upon arriving at the Seventh
Division he drank "pretty heavy" of Filipino whiskey called "Tuba®,
About 10330 next mornming he started back to his outfit and upon arriving
where he had left his platoon he fourd no one there. He made inquiry
of an engineer outfit about the 32nd Division but "They said they diddit
know?, Thinking someone would be sent to find him, he waited all after-
noon and when no one “showed up" he told the engineers that if Manybody
comes" that he would be "at the duck outfit that was across the street®.
He stayed there about a week "drinking during that time", and then asked
an MP "if he knew anything about the 324 Division®., Upon being advised
tthe Infantry® was at a little tomn called "Palo™ about 20 or 25 miles
awey he went there. Upon arriving he et an officer of the Field
Artillery and inquired of him the location of the 32nd Infantry Division
and was told "he didn't know what Division was on the line but he did
say that one was Company K and one Company L that were pretty badly hurt®,
The artillery officer did not know if these two companies were "in the
126th", late that afternoon while sitting in a truck he saw some
members of the company in an ambulance and inquired of them "where the
Company was at", ‘ ' :

"They said they didn't know where it was at, but they said
if the Company was there, but they doubted it it would be
moving, It would be some where they didn't say what di-
rection it was, How I was supposed to get there or find
it, I said I have a ride with the Lieutenant here who 1s
going up to the Artillery near Carigara, going up to the
front lines, I said I would see them later. They said
I wouldn't be able to get through because the road was
blocked, I said I would see them later I == I said I
would see them later if I didn't get through. I got back
to the truck. The MP said mo trucks can go through, I

3e
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said 'do you know how long or when it will be before
the trucks can go through?' I said 'my Company is
around here somewheres.! - I said !'I would like to get
through' EHe asked me if I had a rifle. I told him
I didn't, At the time I was in the Company I was a
Browning Automatic Rifleman a BAR man, and that is the
only weapon I have, I didn't have a weapon, He said
if you had a weapon I might arrange it, In the meane
time he said *stay in towmn!, which I did.* (R. 38).

Upon being advised by an KP of the location of the Seventh Cavalry

he went there and met a friend to whom he explained his predicament,
This frieni edvised hix to "turn in to the Headquarters® but he wanted
to "turn into the Company if I could®, His friend advised him to stay
™until the road clears up or whatever is going to happen®, He re-
mained there about two weeks *having quite a bit of drinks" but kept
contact with the 603rd Evacuation Hospital ®to ask them if they knew
where some of the boys of the 126th Infantry, Company K, may be located®,
Upon being advised that "there was some at Palo® he went there and met
®only one® armd explained to him "what happened to me®, stating that he
knew "the Compeny had been neglecting me in a lot of things® amd that
he did not sees "how the Company didn't send anyone there to wait for me
which they knew I would be back", Accused further testifieds

"% % % I asked him if he knew where the Company was at.

He saild he didn't know exactly., He said up in the hills
somevhere, He said there wasn't much left of the Company
some went in with bad feet, some were wounded, some were
injured, some were killed, I felt badly about it on
account of my Lieutenant Curran and some of the boys were
friends of mine, EHe didn't give me any directions on how
to get back, and he in fact didn't care whether I got there
or not, I didn't ask him any more, I asked him where the
rear echelon was, and he said it was on a road across from
a Chinese Cemetery. That's all the directions he gave me,
% % % But I did go to the rear echelon. On the way while
going up there I met one Sergeant and stated to him what
happened, The explanation which he showed me and the

way he put things it seemed as if he didn't give a damn
whether I got there or not (R, 38). #* * * I had chow at

the rear echelon, I says 'the trucks when do they go up
to the outfit?' I don't remember for sure whether he
stated they were going up by barge or up by truck, I don't
krow, but_he did mention something like that., I told him
/%9/ 1ot me know when you leavs in the morning, That night,
that 1s before it got dark that evening, I told the fellows
I am going to see 1f I can get up and so I got a ride as far

a(.; Cg;%gara. That is as far as ary truck could get through"

b
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He then returned to the Seventh Cavalry where he borrowed some
money from a friend amd eventually returned to his unit on 13 January
1945 (R. 45), stating "It seems when I got back to the Company it
seemed that my Company blamed me for what happened to the Company.

I said I didn't know the Company was in action® (R. 39)., He
specifically denied that when they landed on Leyte anyone in the
organization knew the.company was moving up to the combat zone,
stating that when the company left the Dutch East Indies they were
told that they would be a labor battalion (R. 40). On crosse-
examination accused admitted that the artillery officer who Ppicked"
him up was from the 126th Field Artillery and that he knew this unit
was & part of the 32nd Division, He admitted that this officer
told him the Division was Mon the line" but claimed that he (the
officer) said that L and K Companies were scattered and that he did
not "know where they were at® butthat they had had some casualties
(Re 42). Then he talked with Sergeant Ross that day he believed
that “they weren't fighting at that time" and that only security
patrols were engaged with the enemy (R. 48),

First Lieutenant Edward A, Harris, a defense witness, 126th
Infantry, testified that he was Personnel Officer for the 126th
Infantry Regiment and that the accused had not been paid any money
for the last year because his service record was not available anmd
he was indebted to the government (R, 35)s ILieutenant Harris ad-
mitted that accused was entitled to some pay even though his indebt-
edness to the govermment exceeded the amount he was drawing (R. 35).

4o The accused admits that he was absent without leave from
his organization from the 16th day of November 1944 until the 13th of
January 1945, He is charged with desertion in that such absence was
with the intent to avold hazardous duty, to wit: combat with the
eneny, His unit had landed on a beach on 14 November in a combat
" area where 1t remained for two days after which the main body moved
forward engaging in combat, leaving accused!s platoon to finish loading
equipment on trucks, This platoon moved forward on 17 November, at -
which time accused was absent, and so remained for almost two months,
On several occasions he met wounded men from his company andi talked with
them, and while he expressed himself as desiring to return to the compa-
ny, his subsequent actions belied such intention. TWhen told of the
heavy casualties the unit had sustained in combat, he said "Maybe it was
a good thing I wasn't there", The record contains abumdant evidence
from which the court was justified in finding that when accused left
his unit or at sometime thereafter his intention was to avold hazardous
duty, The fabric of his alleged attempts to rejoin his unit is woven
in a pattern of actions, the warp and woof of which were considered by
the court as unworthy of belief, The evidence surrounding his admitted
absence without leave fully justified the finding of accused guilty as
charged, -

Se
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The sentence imposed 1s authorized for the offense of which
accused was found guilty.

5, For the reasons stated above the Board of Review holds the
record of trial legally sufficient to support the findings and sentence,

(Absent) s Judge Advocate,

' Colonel, J.A.G.D. .

_:ﬁ%_. Judge Advocate,
Colonel, J¢A.GeD. .
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ARMY SERVICE FORCES :
In the Branch Office of The Judge Advocate General.
. Melbourne, Victoria,

Australia,
Board of Review ) | : : 23 March i%b’
CX A-1883 - '
UNITED STATES ; ‘
: o : Trial by G.C.M,, convened at
v, Headquarters Base A, A.P.0O.
Y28, 4 October 1944, To be
Private WILLYAM T, CURRY hanged by the neck until -
(35518555), 774th Engineer .. dead.
Dump Truck Company )

HOLDING by the BOARD OF REVIEN
STAGG, ROBERTS, and MURPHY,
Judge Advocates.

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. The accused was tried upon the following charge and speci-
fication: ' :

CHARGE: Violation of the 92nd Article of War,

Specification: In that Private William T, Curry, 774th Engineer

) Dump Truck Company, did at APO 928, on or about 25 August
1944, with malice aforethought, willfully, deliberately,
feloniously, unlawfully and with premeditation kill one
Private Robert J. Harris, 774th Engineer Dump Truck Com-
pany, a human being, by striking him on the head with an
instrument or weapon the nature of which is unknown,

He pleaded not guilty, and was found guilty of, the ‘charge and its speci-
fication and was sentenced to be hanged by the neck until dead, all the
members of the court concurring in both the findings and the sentence,
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The reviewing authority approved, and the confirming authority con-
firmed, the sentence, Pursuant to Article of War 504, the record of
trial was forwarded to the Board of Review, Branch Office of The Judge
Advocate General, Melbourne, Victoria, Australia.

3. The evidence for the prosecution reveals that on 24 August 1944
Privates William T, Curry (accused) and Robert J. Harris (deceased) were
members of the 774th Engineer Dump.Truck Company, stationed at APO 928,
_About eleven o'clock that morning (R.41) Lieutenant Chester J. Flaum,
of the Provost Marshal's Office, questioned accused with reference to
certain homosexual acts that Privates Robert J. Harris and James A, Roach
had admitted to the Lieutenant they had cammitted with accused, Accused
denied any such acts. and Lieutenant Flaum "pointed out to him the penalty
for sodomy and advised him he was subject to charges of sodomy as well as
“perjury® (R.9). Later in the day Roach, who when testifying admitted
that he.had had homosexual relations with accused (R.18), was sitting in
a jeep with Harris and heard accused say that "he was going to get rid
of these punks in the car" (R.16). .

That evening accused and his tentmates, Corporal Joseph Willis,
T/5 Janes H. Moore and Private Cleathen Jordan, were sitting in their
tent drinking "jungle juice" and talking. Accused called T/5 Charles W,
Dow into the tent and taold him that his, Dow's, name was "at the head
of the list at the patrol office® as one of those who ™was going around '
with Roach and Harris®. Dow testified that accused saids

™t % % 'If that company clerk owns up that he put
my name on that 1ist I'11 break his neck'. Then
Curry sald that Roach and Harris were trying to
fuck him up and if he got convicted he would get

5 years and a dishonorable discharge, He then
started talking in a mad tone of voice and said
he had beaten a man to death in civilian 1life and
got L years in jail, and said if he did beat those
cocksuckers to death with his fists they couldn't
call it murder, * * #n (R,23), g

Willis testified that accused "said something about somecne trying to get him
in trouble# * *about he felt like taking his fist or a stick and beatin

these punks, beating the devil out of them or scmething like that"(R.20) but
did not say who the "punks" were, Moore testified that "Curry stated that
Harris might not leave the.island alive, that he (Curry).beat a man in ci- .
vilian life to death and had to serve four years for manslaughter, He said
he could kill anyone with his fists and not get charged with murder" (R.25).
Private First Class Thomas Lowder who had also come into the tent tes-

tified that "Curry kept walking across’ the floor shaking his fists and
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talking loudly and said he was going to get thoss cocksuckers Harris -
and Roach if it was the last thing he did." Private Cleathen Jordan
testified that he was accused's cousin and_stated that in the tent that
evening accused sald '™¥ # ® that Harris and him had told different .
stories to somebody down at the Provost Marshal Office. * % #* That there
was supposed to be a general court-martial and that he wouldn't get less
than 6 months, and maybe 5 years or 1ife, or something like that * # #*
for monkeying with" Harris and Roach (R.11). Accused put on a pair of
kheki pants and a white undershirt (R.23) and shortly thereafter Dow and
Lowder left the tent (R.21,24), Accused later borrowed a pair of Jordan's
old hobnailed shoes, put them on, and told Jordan "#* * % to swear that he
hadn't left the tent that night" (R.11), .

. Willis went to sleep Mafter 9 o'clock®™ and dd not remember having
seen accused leave (R,22), Moore left at 11:30.to go on guard and did

not know whether accused was then in the tent %but his mosquito bar was
down like he was in there but I didn't see him" (R.26). .

At 11:30 that evening Lowder, who was asleep in his tent located
about 100 feet from that occupied by accused (R.30), was awakened to go
towork.e Lowder complained of being sick and was given permission to re-
main in beds He testified that about twenty minutes later he was "sitting
on the floor" sick from the "jungle juice®™ he had drunk earlier in the
evening when he saw accused leave his tent., Accused was then wearing
khaki pants, a white undershirt, no top-shirt, and, from the noise of his
footsteps on the gravel, hobnailed shoes (R.29,32) Accused called
Harris' name and walked about 25 feet toward the latrine where he met
Harris who was carrying a lighted flashlight (R.30), They stood and
talked for sbout three minutes with the light shining on their faces (R.31,
32), Accused said "to teke the light out of his face" and it was ex-
tinguished, Lowder .further testified that he heard accused ask Harris
“if he was trying to fuck him up and Harris said no, that he just did what
they asked him to do, Then I heard Harris say, 'Go on, Curry, leave me
along! "(R.29). Lowder heard no "cries or screams® (R.31). About thirty
minutes.later.this witness saw Curry returning from the direction of the
shower, looking back over his shoulder as he walked (R.31). Accused was
no longer wearing the white undershirt (R.29) and Lowder could tell that
he did not have the hobnailed shoes on "because he was walking on tiptoe
and if he had had them on the iron on the shoes would have clinked on
the gravel steel® (R.32). Lowder was recalled &8 a witness for the de-
fense and asked if he-positively identified accused and deceased as the
men he saw and heard talking., lowder answered in the affirmative, He
recognized their faces when the flashlight was shining on them (R.57)
and further identified accused by his voice and walk - "He walked on his

toes and bounced" (R.56). -
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* The next morning the body of deceased was discovered at the east
end of the company area near the rear of the shower and about 25 feet from
the latrine (R.5,27). The body was lying on grassy ground, the neck rest-

_ing upon a tent pole eleven feet long and three inches in diameter (R.37;
Pros. Ex, F), It had been raining the previous evening and deceased's
clothes were wet (R.6). There were no distinctive marks in the vicinity
other than a large pool of blood near his face, Practically all of the
bones of his skull had been fractured; his face was "badly mutilated”,
the left side having been "mashed in® (R.4k,45,52), .Rigor mortis had al-
ready set in and a flashlight was "frozen" in the.right hand (R.40). The
fingers were pried open, the flashlight was tested and found to be working
(R.44). An autopsy was performed about 1300 hours by Lieutenant Colonel -
James.J. Park, M.Co. He testified that in his opinion Harris had been
dead 8 or 12 hours or more and that death was caused *by extreme blows
to the head * * * [bﬂ a blunt instrument of scme kind that was not sharp-
edged but was large enough so that it wouldn't cut the skin" (R.52,53),

During the morning a cracked stick or club about two and one-
half feet long with the handle trimmed off, identified as belonging to
accused, was found on the ground behind the seats in the latrine (R.35).
The stick had neither stains nor mud upon it (R.36). A wooden club was
introduced in evidence as Prosecutlion's Exhibit B but was not identified
as that belonging to accused, It was withdrawn and described in the
papers accompanying the record as "ooden club, about 24 feet long,
cracked halfway its entire length, with handle trimmed off" (Pros, Ex. B).
In the opinion of Lieutenant Colonel Park it (Pros, Ex. ‘B; .could have
been the instrument which caused accused's injuries (R.52).

Private Jordan talked to his cousin, the accused, in their tent
about 6 or 7 o'clock in the morning of the 25th of August amd "told him
if he did what .I thought he did he was a damn fool®, Accused answered,
® TMaybe I didn't do what you think I did!, 'Maybe.I just know something
about it' *(R.12). That morning Private First Class Lowder saw accused
sweeping the dispatcher's office. Lowder testified: .

"He ascked me if I was go:fng on sick cb.]l and I said
yes, He said to.try to go around by the Provost
Marshal Office if I did and find out what Roach was

telling and then come back and tell him and he would
get Roach too.” (R.29) ‘

Iieutenant Flaum, of the Provost Marshal's office, talked with accused

sometime during. that day and told him that he was suspected of having
murdered Harris, The Lieutenant testified in part:

9T asked him what he was weafi:ng the previous night
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and he said the same as he had on then, which were
a pair of American service shoes, leather soles
and heels, khaki trousers, khaki shirt and white
undershirt, He said he was wearing exactly the
same clothes."

* % *

%] asked Curry if he had borrowed a knife from
anyone the evening before and he admitted to me
that he had. I questioned him about that knife
and at one point I asked him, 'Isn't it a fact,
Curry, that you borrowed that knife because you .
wanted to use it to stab Harris,' and he immed=-
iately said, 'No knife was used on Harris,' I
then explained to him that as he had not seen the
~ body he could not know how Harris was killed un-
less he, himself, was the one who had committed
the murder, He immediately became silent and re-
fused to talke That was the las} he did say that

day." (R.42).

Privates Moore and Jordan appeared as witnesses for the defense.
Each was shown a club (not identified as Exhibit B) and testified that
it belonged to accused and that it had been "split" or ®"broken® about
two weeks prior to the 24th of August, Neither knew, however, whether the
club had been split to the same extent as when examined by him during the

trial (Ro 5103 55 ) °

Accused elected to make an wsworn statement, He said that he was
in his tent on the night in question talking with hls tentmates =

™t ¥ ®Dow was lying in my tent and I asked if he
cared for a drink and ‘he drank along with us. I

- mentioned to him that I had heard that his name
was on the list at the Provost Marshal Office and
he said, 'Yeah, I heard about it,!''s % ® T took
off shirt as jungle juice makes you sweat a lot.
Hé. /Dow/ told me that Thomas was putting that out.
I said I didn't know anything about Thomas as
Thomas and I never speak very much, .Dow said if he
ever found out that the fellow said that he would
'knock hell out of him and break his neck.' * ®# ®
After Dow left I walked to the door of my tent and

" started to the dayroom. -I saw Sgt Dupree and asked
him if he wanted a drink and he did, * * # I asked
him to loan me his knife and he gave it to me, A

-5=
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fellow had stopped by that noon about 3 o'clock from
the AA outfit. He said that a soldier by thie name

of Miller was coming down and wanted to find out what
T knew about this shooting. He said that he heard that
they were calling Harris and I down to Headquarters on
that case., When I asked Dupree for his imife my in-
tention was to protect myself from whoever‘was doing’
the shooting for Jones had just gotten shot a few
nights before and I was going to be prepared Just in
case, I went back to my tent and Dupree went to hise
"I sat down in my tent and took off my shoes and then
put them back on to go give Dupree back his knife, -
Then I went back to my tent, took off my undershirt,
washed my front part, and asked Jordan to wash my
back, 80 he wiped it off and then I took off my pant, 8
and shoes and went to bed. Around.1l o'clock Sgt
Black came in for his midnight shift. He called
Moore twice and Moore didn't answer, Taen Moore

got up and put on his shoes, I then heard mess

kits rattle, Wiether Moore came back with his mess
kit I  do not know as the next thing I knew was when

I got up the next morning."

4e From the evidence it is clear that about midnight 24 August
1944, Private Robert Harris was struck violent blows upon the head with
some blunt instrument and killed, Accused was charged with and found
gailty of Harris' murder. His conviction rests upon a chain of circum-
_stantial evidence which inexorably points to him as the perpetrator of
the crime - he had a motive, no matter how ill conceived; on the even—
ing of the murder accused had expressed a desire to beat deceased; he
believed that his punishment would be limited to that for manslaughter;
he was seen talking with the victim about the time the fatal blows were .
struck and near the place the body was found; when returning to his tent -
he walked on tip-toe, was dressed differently than before and kept look=
ing back over his shoulder; he endeavored to conceal his absence from
his tent that night; the next day he evidencelknowledge that the death
was not caused by stabbing although such knowledge could have been gained
only by an examination of the body which he had not seen; he threatened
"to get Roach (another soldier against whom he had a similar grievance
both of whom he nad called "these punks®) too"; and a club, identified -

as belonging to accused which could have cansed the injuries to deceased,
was found near the scene of the crime, :

It is well established that all elements of an offense |

' may be
proved by circumstantial evidence (CM 216004, Roberts, Miller, XI B.Re
69; CM 233766, Nicholl, XX id, 121; U.S. v. Greenbawm, 252 F. 259; U.S.
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- v. Sall, 116 E2d, 745; 23 C.J.S. sec. 907 and cases cited), The
probative quality, value, and test of sufficiency of circumstantial
evidence in criminal proceedings, quoted in CM 195705, Tyson, II B.R.
267, and other holdings of the Board of Review, is comprehensively sef
out in the following excerpt from the charge of the Federal Circuit
Court to the jury in the case of U.S.- v. Hart, 162 Fed. 192, 196-197:

#% % #* The valus of such evidence depends mainly

on the conelusive nature of the circumstances re-
‘lied on to establish the controverted fact., Where
-circumstances are relied on entirely to justify a
conviction, the circumstances must not only be
consistent with guilt, but inconsistent with inno-
cence, Just what state of circumstances will amount
to proof can never be a matter of general definition.
That circumstantial evidence is not only legal evi-
dence and proper to be considered by you but a well-
connected train of circumstances is as much con-
clusive of a fact as the greatest array of direct
evidence, The true test always of such evidence

is the sufficiency and weight of the evidence to
satisfy your minds and consciences to the exclusion
of every reasonable doubt of defendant's guilt."

Accused's threats toward deceased prior to the homicide and his
statement subsequent thereto that he *"would get Roach too" were admissible
to show his intent and the malice which accompanied his act (Shreve v.
U.S. 103 F. 24 796; People v. Frank, 148 N.E. 712; sec, 108, Wigmore,
Evid, 3rd Ed.). . o : ‘ :

: The evidence excludes every reasonable hypothesis but that of
accused's guilt and the court was justified in finding therefram that
accused .at the time and place and in the manner alleged caused the death
of Private Harris, :

A sentence either of death or of imprisonment for life is man-
datory upon conviction of murder in violation of Article of War 92.

5. The Board of Review holds the record of trial legally
sufficient to support the findings and the sentence. N

(Absent ) _ ,Judge Advocate
Colonel, J.A.G.D.

Judge Advocate
Colonel,(f.A.G.D,

udge Advocate
.A‘G.D.
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( ). 1st Indorsement

Army Service Forces, Branch Office of The Judge Advocate General, APO T2k,
25 March, 1945. ’

To: Commander-in-Chief, Southwest Pacific Area, A.P.0. 500.

1. In the case of Private William T. Curry (35518555), 774th
Engineer Dump Truck Company, attention is invited to the foregoing
holding. by the Board of Review that the record of trial is legally
sufficient to support the sentence, which holding is hereby approved.
Under the provisions of Article of War 504, you now have authority to
order the execution of the sentence. R

2. Vthen copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding
and this indorsement. For convenience of reference and to facilitate
attaching copies of the published order to the record in this case,
please place the file number of the record in brackets at the end of
the published order, as follows:

ERNEST H. BURT,
Brigadier General, U, S. Army,
Assistant Judge Advocate General,

(Sentence ordered executed. GCMO 6, USAFFE, 1 Apr 1945)
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ARMY SERVICE FORCES :
In the Branch Office of The Judge Advocate Gensral
" Melbourne, Victoria,

Australia.
Board of Review 24 March 1945.
CM  A=1897 . ‘
UNITED STATES ) Trial by GeC.M., convened
) at Oua Tom, New Caledonia,
Ve ) A.P,0. 25, 28 November 19/4.
g To be shot to death with
Sergeant HAROLD CRABTREE musketry. i
(14030949), Headquarters )
Company, First Battalion, g
35th Infantry,

HOLDING by the BOARD OF REVIEW
STAGG, ROBERTS, and MURPHY,
Judge Advocates.

l, The record of trial in the case of the soldier named sbove has been
examined by the Board of Review,

2, The accused was tried upon the following charge amd specification:
CHARGE: Violation of the 92nd Article of Wer,

Specification: In that Sergeant Harold Crabtree, Headquarters
Company, First Battalion, Thirty Fifth Infantry, did, at
AP.0, # 25, on or about 19 November 1944, with malice
aforethought, willfully, deliberately, feloniously, un=
lawfully, and with premeditation kill one Private Gene
C. Musson, a human being, by shooting him with a carbine. .

He pleaded not guilty to the charge and its specification and was found guilty
as charged, He was sentenced to be shot to death with musketry, all members .
of the court concurring in both the findings and the sentence. The reviewing
authority approved and the confirming authority confirmed the sentence.
Pursuant to Article of War 50%, the record of trial was forwarded to the

Board of Review, Branch Office of The Judge Advocate General, Melbourne,
Victoria, Australia, :
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3, The evidence for the prosecution shows that about 8:00 o'clock
on the night of 19 November 1944, the accused and deceased, tent mates, and
both members of Headquarters Company, First Battalion, 35th Infaniry, 4.P.O.
25, became involved in an argument. Accused, a sergeant, told the deceased
that he wanted the light put out. Deceased, who at that time was "straighten=
ing things on his bunk", replied that it was only 8:00 o'clock and too early
for the light to go out. Accused then stated that he wanted the light out
by 9330 or 10200 o'clock (R. 15, 21) and that "he was going to be hard on him
and Musson just smiled", Accused told deceased that "he didn't want him to
smile when he gave an order®, deceased replying that "he would smile if he
wanted to" (R. 21), Accused then threw a "jar or a beer bottle" at deceased
who walked up to accused and "said something®" at which time accused hit de=
ceased in the face., A fight developed for a “few minutes" which was
broken up by several men grabbing the contestants (R. 15, 22), accused stating
‘that "he had enough® or ®he guessed he was drunker than he thought he was and
Musson wasn?t" (R. 28). Accused went to the medical aid station where the
attendant treated him for slight lacerations on the eye, the cheek, ear and
hand (R. 36). While waiting there for the water to heat accused "sat on a
box and had his head buried in his hands. He looked as though he was
thinking about something®, When the attendant had finished dressing ac=
cused!s lacerations accused asked him ®how bad his wounds were® and upon
being told that "he had nothing to worry about" said "OK, thanks, I will see
you tomorrow" (R. 37)s Shortly after the fight deceased went to Sergeant
Harris! tent where there were several other men and all began eating sand=
wiches, In about half an hour (R, 16, 24) the accused entered the tent
and asked for deceased, Deceased replied ™Here I am® and accused, with
"the carbine in back of his arm®, stated *I am going to kill you® (R. 23, 32).
He fired one shot which entered the left bredst of deceased, perforating
"the big vessels at the base of the heart® causing the death of the deceased
within a few minutes (R, 7). Immediately after the fatal shot was fired
several soldiers "grabbed" accused amd took the carbine from him, The
magazine was removed and was found to contain Mother rounds® (R. 24).

Captain Charles H, Turner, accusedls Company Commander, was in his
quarters at the time in question, Hearing the shot he came out of his
tent, observed a crowd gathering, and upon investigation found deceased
lying on the ground "shot in the chest" (R, 10=11), Upon being advised
that accused had done the shooting he saw him (accused) standing in the
company street and placed him under arrest and had him taken to the "Compa-
ry CP* (R, 11) from which place he was later sent to the stockade (R. 12).

Various witnesses testified as to accusedls sobriety at the time of
the killing, Captain Turner upon being questioned "whether or not Sergeant
Crabtree had been drinking" replied "I couldn't say for sure if he had been
drinking" (R. 13)s Immediately after he had pronounced deceased dead First

2,
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Lieutenant Sidney N. Rothstein, M.C., examined accused "with reference
to alcoholic intoxication", He testified - :

"A, I asked him if he had been drinking snd he told me he
. had a few bottles of beer., I smelled his breath and .
‘ there was just a very faint odor of beer, There was
- no tremor and no shaking of the hands,  He had no
difficulty in walking., He could walk a straight line
for five or ten yards, He didn't appear to be in-
toxicated.

Qs TWas there any redness of the face or disorientation of
speech?

A. No there wasn't, Ho had a few cuts and brulses on his
face, He was slightly red, but I had never seen the
man before and it would be hard to tell If that was ab~
normal with him,

Qe Was there any evidence of lack of equilibrium at that
time?
A, Not at all,

Q. Was his conversatlion intelligent as that of a sober man?
A, Yes sir, it was." (R. 8

Private John I, Carey of accused's company testified that he, deceased, and
accused had been drinking beer early on the evening in question, On the
night of the killing accused was "Not exactly drunk, he was just feeling
good" and appeared to know what he was doing (R. 205. This witness further
testified _that when accused was drinking "He seems to be looking for trouble®
and "[ I_7 saw him in one fight" but knew that he was "in more than one"

(R. 20). Other witnesses testified that his condition "wasn't bad" (R. 26);
"he looked like he was drunk®™ (R. 29); "He acted normal, He didn't stagger
around, he didn't stammer or anything like thath (R. 37) and that his face
was not flushed or red, By stipulation the testimony of Major Woodrow W.
Burgess, M.C,, a qualified psychiatrist, was introduced in evidence at the
cloge of the case for the prosecution, It follows:

RDIAGNOSIS: Constitutional Psychopathic State, Unqualified;
manifeated by marginal life adjustment and chronic alcoholism,
RECOMMENDATION: The patient is not insane and 1s responsible
for his acts. He 1s capable of distinguishing right from
wrong, and of adhering to the right, It is possible that
the patient was sufficiently drunk on the night in question
as to not comprehend the significance of his acts, however,
this cannot be determined eclinically at the present time,

The patient is suitable for trial," (R. 39).

3e
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The accused elected to be sworn anmd testify, He stated that on
the day in question he was in town on a detail and "I didn't feel so good =
I felt kind of sick", and that he lay down on a barracks bag until the
detall returned to camp, when he took a shower. About 7315 ofclock he
®gtarted out drinking beer® and "this here wine® out of a canteen cup.

. From that time "That is all I remember until they got me out of the sweat
box at the stockade" (Rs 43). He denied having any recollection of the
fight with deceased or any of the subsequent events (R. 44, 50, 54)s He
stated that he started drinking when he was "seven years old" and that for
the past year he averrged getting drunk "about once a week * * ¥ I stay

under whiskey practically all the time™ (R. 45).

First Sergeant Harold S, Hays of accused's unit testified that he
had known agccused for over three years and had been in combat with him
on Guadalcanal, On the night in question he drank beer with accused and
later accused asked him if he wanted a drink of ®Ralsin-Jdack" which he
(Hays) declined, Accused was "just about as good a man as I had in the
.platoon® going into combat as & Private First Class and belng "made a
Corporal Just before we came out of the front lines®™, He testified that
when accused “is not drinking he isfpretty fair soldier® but is a "heavy
drinker, He gets drunk about once a week"™, When accused is drinking ®he
wants to fight the biggest part of the time, and he usually has a fight
with someone®, On the night in question this witness "couldn'!'t say he
was drunk and I wouldn't say he was actually sober" (R, 40-41).

4e The evidence is undisputed that the accused did, at the time
and place alleged, kill Private Gens C., Musson, It is equally clear
there was no legal Justification, excuse or provocation for the killing,
In the absence thereof, a homicide is murder (par. 148z, M.C.M., 1928).
Accused's claim that he was so drunk that he was not conscious of his
.actions 1s not supported by the testimony. Although accused may have
been under the influence of liquor, he appeared to have been entirely
conscious of his actions prior to and immediately after the shooting,
He was calm and collected when he went to the aid station where his
minor lacerations were dressed, Thereafter he secured a carbine,
loaded it, ‘walked to the tent where deceased was eating sandwiches with
his friends, called to him that he was going to kill him and calmly shot
him through the heart, Approximately half an hour had elapsed between
his altercation with deceased and the "cooling period" was more than
sufficient to dispel any sudden heat of passion which he might have had,
One who consumes liquor voluntarily and whets his appetite for evil amd
produces within himself an ugly and homicidal mood is not, and should
ot be, allowed to use his condition as a shield for his unlawful acts
knowingly committed. The evidence warranted the court in finding ac=-
cused guilty as ‘charged, : : :

4o
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5. The sentence imposed by the court is authorized upon conviction
of a violation of Article of War 92,

6. For the reasons stated above the Board of Review holds the
record of trial legally sufficient to support the findings and sentence,

(Absent) , Judge Advocate,
Colonel, JeAG.Ds

é%énﬁ»ﬁ » Judge Advocate,
COlonel’ oAeGeDe .

@MWcate.
D.

5e
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" 18t Indorsement.

Army Service Forces, Branch Office of The Judge Advocate General, A.P.O.
92, 22 April 19L5.

T0: Cormander in Chief, Southwest Pacific Area, A.P.0. 500.

’

1. In the case of Sergeant Harcld Crabtree, 14,030949, Headquarters
Company, First Battalion, 35th Infantry, attention is invited to the fore-
going holding by the Board of Review that the record of trial is legally
sufficient to support the sentence, which holding is hereby approved.

Under the provisions of Artlcle of War 50%, you now have authority to order
the execution of the semtence.

2. It is requested that before final action is taken in this case
further consideration be given to the matter of the appropriate sentence to
be ordered executed. In view of the evidence contained in Crabtree's record
of trial and the actions of the President in commuting to life imprisonment
sixteen death sentences in murder cases described in the inclosed statistics
it is recommended that the death sentemce in this case be commuted to dis=-
honorable discharge, total forfeitures and confinement at hard labor for the
~term of Crabtree's natural life.

3. Article of War 92 requires that any person subject to military
law who commits murder shall suffer death or imprisonment for life. This
directive recognizes that while in certain instances the death penalty is
the appropriate punishment it is not in other instances. The problem is
thus presented as to when the one or the other sentence is appropriate.

An exhaustive study of the sixty murder cases epitomized in the inclosure
pertaining to records reviewed in the office of The Judge Advocate General
from 7 December 1941 to 21 July 194l (after which date this office has no
records pertinent to this subject) reveals that in only five was the death
sentence considered appropriate by the court-martial or by the confirming
authority. The cases as a whole indicate that where the murder closely
followed a quarrel or where the act was committed under the influence of
liquor the appropriate sentence includes life imprisonment. In the instant
case the accused under the influence of liquor engaged in a petty quarrel
and fight with the deceased as a result of which he was immediately there-
after treated at a medical aid station for slight lacerations on the eye,
cheek, ear and hand. About half an hour thereafter he sought out and killed
deceased. The circumstances of this case parallel the majority of the
fifty-five murder cases described in the inclosure in reference, in fifty-

four of which the sentence ordered executed involved life imprisonment and
in one a term of years. :

L. The commutation requested in this instance will provide a
e in keeping with the sentences heretofore ordered executed in the
Southwest Pacific Area, as revealed in the inclosed statistics pertaining to

gentenc
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this area, and cause the sentence to conform to what the War Department
statistics indicate to be appropriate in cases of this character.

5. When copies of the published order in this case are forwarded to
this office they should be accompanied by the foregoing holding and this
indorsement. For convenience of reference and to facilitate attaching
copies of the published order to the record in:this case, pleass place the
file number of the record in brackets at the end of the published order,
as follows: v

ERNEST H. BURT,
- Brigadier General, U.S. Army,
3 Incls: Assistant Judge Advocate General.
1. Record of trial.

2. W.D. statistics.
3. OSWPA statistics.

(M A-1897)

(Sentence ordered executed. GCMO 7, USAFFE, 22 May 1945)
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ARMY SERVICE FORCES
Branch Office of The Judge Advocate General
Meloourne, Victoria,
Australia.

" Board of Review S 31 March 1945
CM  A-1898

UNITED srarzsg
Trial by G.C.M., convened at

Ve ) APO 70, 3 March 1945, Dis-
, - honorable discharge, totalL for-
Private ROBERT C. NAYLOR feitures, and confinement for
(35656382), Company "A", life. The U.S. Penitentiary, Mc-

1879th Engineer Aviation Neil Island, Washington.
Battalion, .

HOLDING by the BOARD OF REVIEW
STAGG, ROBERTS, and MURPHY,
Judge Advocates

l. The record of trial ih the case of the soldier named above
has been examined by the Board of Review. .

2, The accused was tried upon the following charge and speci-
fications ‘ .

CHARGE: Violation of the 92d Article of War,

Specification: In that, Private Robert C, Naylor, Company
nAM, 1879th Engineer Aviation Battalion, did, at APO
70, on or about 24 January 1945, forcibly and
feloniously, against her will, have carnal knowledge
of one Nieves Caguioa. ,

He pleaded not guilty to the charge and its specification, was found
guilty as charged, and sentenced to dishonorable discharge, total
forfeitures, and confinement at hard labor for the term of his
natural 1life, The reviewing authority approved the sentence and
designated The United States Penitentiary, McNeil Island, Washington,
as the place of confinement, Pursuant to Article of War 504, the
record of trial was forwarded to the Board of Review, Branch Office
of The Judge Advocate General, Melbourne, Victoria, Australia.
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3, The evidence reveals that Nieves Caguioa and her sister,
Marcellina, lived with their parents and brothers in the Barrio of
Paitan, San Carlos, P.I.. The 1879th Engineer Aviation Battalion was
encamped nearby, Nieves was a giri 18 years of age, four feet eight
inches in height and weighed approximately one hundred pounds (R.34).
Marcellina was 16 years old. About the 22nd of January, 1945, the
two girls went to the Battalion arca with clothes they -had laundered for
some soldiers and while there invited Sergeant Thomas A. Bateman and
Privates Robert C. Naylor (accused), whom they knew as Bob, and William
A. Kyle, whom they knew as Bill, to visit their home the next evening
(R.28,88,92). The following evening Bateman and Kyle wert to the Caguioca
home, bringing with them a quart of wine (R.93). . Bateman drank some of
the wine, "felt sick", and went to sleep (R.92), That night accused and
Private Willian M. Poole visited people living next door. About 11:00
o'clock P.M,, Kyle, fram the Caguioa's porch, saw them leave the house
and called to accused to come over. .Poole remained in the yard and accused
joined Kyle (R.66), ' L

Kyle asked Nieves and Marcellina to go for a walk with them.
The girls sought permission from their parents but the latter, because
it was so late, and, suspecting that something might happen, refused,.
Kyle then "got his gun, cocked it and sald, 'No, we will go down'® and
threatensed.to shoot them (R.7,23,49)s The girls' parents cried and
said that they wanted to accompany them but the soldiers refused (R.23).
They were "trembling in fear because he was pointing the gun to us" .
(R.24). The two girls and their brother, Alejandro (whose subsequent
actions were unaccounted for in the record), Kyle and accused, left the
- house (R.8). Kyle and Nieves began to walk towards camp and Marcellina,
accused, and Poole followed (R.66).

. After walking about 30 yards they arrived at the house of the

irls'! cousin Marcelo Castro., Nieves testified that "I went upstairs
2‘50 "seek help"/ so hurriedly that he /Kyle/ was unable to overtake me"
R.10,25), Kyle called to them "to came down" (R.10). Then, "speaking
in a high tone and keeping his gun with him® (R,25), went upstairs and
threatened to shoot if they would not come out, Nieves asked her cousin
Marcelo to accompany her and they jJoined Kyle and accused (R.10,26).

The soldiers said that they were taking a walk (R.41) and continued in
the direction of the camp, A short distance turther, as they passed the
house of Olimpia Caguioa, the girls' aunt, Nieves called to her and asked
Kyle to stop and wait for the others but he, holding her hand, pulled
her along (R.11,28,41)s Marcelo was 29 years old (R.44),

When accused, Marcellina and Poole, wWho were waLking about 20
yards pehind Kyis, Nieves, and Marcelo, reached Olimpia's house she was
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outside and joined them (R.12), Olimpia, seeing accused pulling Mar-
cellina (R.46), seized the girl by the other arm., Accused sald that he
would shoot them and the aunt replied ® *Yes, go ahead. Shoot us here
where 1t is moonlight, but do not take .us to any dark spot! " and she

and the girl sat on the ground (R.47). Accused stayed with them for
‘ibout a half hour and th'en leaned down, took Marcellina, who was crying
(R,38), by the hand and tried to lead ner away, but not being able to
make her move, he and Poole left them and went in the direction that
Nieves, Marcelo,and Kyle had gone. Olimpia and Marcellina then ran back
toward their homes. Marcellina went to a neighbor's house and hid (R.39).

Kyle led Nieves and Marcelo to a bamboo grove, Then, holding .
Nieves by the hand, he told Marcelo to lay on the ground (R.17,18), pointed
his gun at him (R.17,41) and pushed him down (R.26), Nieves testified
that she could not run away as "the sail is just plowed, very hard to run
on such soil #* * # there was nothing into which I could hide" and that
it was useless to call for help as they were about 175 yards. from the .
nearest house (R.22,27). Kyle then made her lsy down putting his hands
on her mouth so that she could not shout (R.27). Although she was struggling
and trying to get up he had sexual intercourse with her (R.41). During
that time Marcelo was still lying about five feet away (R.17).

After Kyle had completed his assault upon the girl he called
accused (R.l4,47). When accused arrived, Nieves was standing up and
Marcelo was on the ground (R.28), Accused said, "Lie down" and she re-
plied, ™o, I don't want., Let us go home" (R.15,29). She.clung to a
guava tree and Kyle and accused pulied her and “put her down® (R.29,
30). Accused raised her dress although she tried to prevent it. She
testified that she "was struggling and wiggling, trying to wiggle away,
Bill said if I continued doing that, he would shoot me" (R.15). She
attempted to lie on her side and so struggled that for.ten minutes
accused was unable to penetrate her persm (R.Bl;. Accused overpowered
her (R.15) and accomplished his purpose (R.16,3L). She felt a burning
pain and kept trying to push him away (R.16)s During that time Kyle,
holding a gun, was standing guard over Marceio (R.17), Marcelo testified
that ne did not attempt to run away because he xnew that the gun was
cocked and was afraid of losing his life (R.42), After accused had
ravished Nieves they both arose. Kyle again made her lay down (R.16)
and again assaulted her (R.45). Nieves testiried that sne did not con-
sent to any of the acts of intercourse (R.32). After the last act they
all returned to Nieves! home. On the way the girl told her cousin "not
to teil anybody what happened becanse it is a great shame * * ®" (R, 32,
45). Kyle and accused remained at her house for less than a halt hour
with Poole again waiting in the yard (R.50) and then they returned to
their area.. - . .
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As soon as the soidiers had lelt her home she told her
parents what had happened (R.19,32) saying " 'ihey nave done to me
something awful!, 3 % % !Bjill forced me to nave carnal knowledge
with ham #* # # I suttered.very much and then he called Bob who also
had carnal knowledge with me! * (R.48,49) oy torce (R.52). At that
time there were bloodstains upon her dress (R.18,49) and she was oleed—
ing from the vagina (R.4Yy). Being afraid that the soldiers might come
back, Nieves went to anotner house where she spent the remainder of the
night (Re21,51)., Nieves! parents did not attempt to awaken Sergeant
Bateman wno was asleep in the house becanuse thney were atraad that he
would also attempt to assault the girli (R.2L,50). Her rather did not
then report the assauit to the Barrio Lieutenant because "it was very .
late" and he was afraid that the soldiers might shoot him.(R.53,54), but
the next morning reported it to the military authorities. :

At 1700 hours that day (24 Jamary 1945) Nieves was examined
at the A st Evacuation Hospital., Major John F. Kuhn, Jr.,, M.C., one of
the officers who examined her, found fresh lacerations on ‘either side
of the hymenal ring and-a slightly bloody discharge. It was his opinion
that there had been a farceful entry of the vagina and that she had been
a virgin previous to the assault (R.34,35). :

Private (formerally Sergeant) Thomas A. Bateman and Private
Wilton M. Poole testified for the defense, Bateman said that he went
to the Caguioa house with accused on the evening in question and that
about 10 or 10230 o'clock P.M., went to sleep there. He was not dis=-
turbhed during the night. He arose the next morning about 5:30, saw
Nieves! brother sitting on the porch and talked with him about the sun-
rise. .As the Sergeant had left his wallet on his bed the boy secured

it for him and witness gave him a peso, secured his rifle and helmet,
ard returned to camp (R.$0). '

Private Wilton M, Poole testified that at about 11 o'clock on
the evening of 23 January, as he amd accused left one of the native
houses, Kyle called to accused from the house next door. Witness had
his rifle slung over his shoulder during the times in question (R.72).
Accused joined Kyle, and Poole remained in the yard. Later Kyle, accused,
and the two girls came out. Accused maid that they were going : for a
walk in the moonlight and asked him /Poole/ to join them (R.83,84)s He
had not heard any of the conversation which had transpired in the house
(%ié);' 'Iﬁeg ;alked about 115 yards to another house and one of the
girls “called for her ant or samething®, They "stopped long enough for
this lady to came out of the doar™ &rigg then the};y 'ﬂlpsmwn%aboutggo :
feet of where this took place" (R.67). It was then about 12230 ofclock
P.M., Marcellina said that "she was. afrald that he faccused/ would
do something to her she didn't want him to do". Accused re lied, "no,
he wouldn't do anything she didn't want him to do" (R.69,85). She was
crying (R.85) and "Private Naylor told this aunt of hers to take her
back to the house™ (R.68)s Then accused "hollered out to Kyle and

h
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wanted to know where he was®, Kyle replied, " 'I'm over here! #

- (R.68,86). "Naylor asked him if he was doing.any .good and Kyle.
hollered back and said yes % * # to wait a few minutes; he'd be
through® (R.69,86). After two or three minutes Poole and accused
went to.the place where Kyle was. Nieves was standing up and Marcelo -
was lying on the ground (R.70). ®Private Ngylor asked Private Kyle
iff"1% was good and Kyle said it was pretty good stuff # # # Naylor
sald he believed he'd try some. He turned and asked Nieves if he could
have some * # ¥ She .didn't say anything. She just lay on the ground
#* % ¥ he got on and had intercourse with her #* #*'3 /for about/ 3 or 4
minutes" (R,70,71,76). He saw no "™wrestling or scuffling" (R.71). She
did not.struggle (R.76) and he saw nothing to indicate that she was not
willing to submit to accused's desires (R.77). Accused's rifle was
lying on the ground about eight feet from Marcelo who was on the ground
(R.71,72), not moving or saying anything (R.78)s After accused finished,

- Nieves stood up, (R.78) Kyle said that "he believed he'd try some more"
(R.72) and "asked her if it was alright", She laid down "by herself" .

and said nothing (R.79) and he again had intercourse with the girl, .

that time accused and witness sat on the grass about 30 feet away

(R.72)s Poole did not "take advantage of the situation" as he "had no

desire to" (R.78). Kyle said that he had to take Nieves back to her

home and they all returned there, Poole walking about 15 feet behind
the others (R.73). They remained at her house about 20 minutes and
then went to camp (R.74). Poole testified further that at no time

that evening did he see a gun pointed at Nieves or Marcelo (R.74)e

Accused was sworn as a witness in his own behalf. - He testified
that about 11:00 o'clock P.M., on the night in question he joined Kyle
at Nieves' house. .They talked about customs and "Kyle said that the
American custom was for_a boy to take his girl for a walk in the moon-
light % ¥ % she ﬁieve_g asked her parents and they said something
about it waslate but she asked them again and they said that we could -
go for a walk, providing a boy went with us" (R.55,58). Nieves, Mar- '
cellina, Marcelo, Kyle,and himself left the house, He asked Poole, who
was in the yard, if he wished to accompany them, Accused further tes-
tified that "one of the boys in that vicinity * ¥ % was talking about
those girls over to this neighboring house that I had visited first.

He said they liked their pom-pom /sexual intercours_e] ‘and Private Kyle =
_he told me that this boy had also told him the same thing about these
girls, so I figured the girls knew what they were taking a walk for

when we left® (R,55). When they were out of sight of the house Mar-
cellina started crying. He asked her what was the matter and she said
"that she was afraid that I was going to do something to her that she
did not want me to do and was afraid I would take her somewhere she did
not want to go. ~ I said no, I wasn't-either" (R.55,62), While they

.were talking’ Kyle and Nieves walked on ahead.. When they approached

her aunt's house, she (Marcellina) called to her aunt who came out.

-5-
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Marcellina wanted to find her sister Nieves and after they walked "a
little ways and didn't see Nieves, she went to crying aloud and kind -
of sat down" (R.62). . He did not pull her (R.56). He asked her if she
wanted to return home with her aunt. She replied in the affirmative
and Marcellina and her aunt left (R.56,62). He and Poole then started
toward camp. He @ccuseg] hollered for Bill who answered and "said he
was getting himself something" and that "he'd be through in a minute"
(R.64)s Poole and he waited about five minutes and then walked over to
the bamboo grove (Re56,63,64)s Nieves who was Msquatting® stood up
(Re56,64) and he asked her "could I have some pom~pom" (R.59)s She said
nothing but "just lay right down" (R.56,59). Her dress was about ‘
three or four inches above her inees and he raised it "maybe 2 or 3
inches" (R.64). She made no "™turn as if to avoid" him (R.65) and he
had sexual intercourse with her (R.56)s When he had completed the

act Kyle said, "he would try another piece” so he [a-ccuseg7 and Poole
walked away and waited until Kyle had finished (R.56,65). They were
going to return to camp but Nievers said that " 'we must return home?!
for her parents might think that she had been out fooling around with
sane Filipino boys ¥ % # and we walked on back with her" (R.56),

While walking "she said that it was very painful® but she was not cry-
ing (R.59)s They remained on the porch of her house with her parents
about a half hour and then returned to camp (R.57). After he had re-
turned he noticed blood on his body (R.60)s The next day he was

placed in arrest (R.56). Accused further testified that, although he
saw Marcelo 1ying on the ground about ten feet away (R.64) saying
nothing during the events related, he "didn't think anything about it"
(R.58); that he was not armed at any time during the night and that at
no time did he point a gun at Nieves (R.56). :

- he Accused admitted, and the evidence establishes, that on the
night of 23 January 1945, he had sexuaL intercourse with Nieves Caguioa,
an 18 year old Filipino girl. The only question for the consideration
of the Board of Review is whether the record contains substantial com~
petent evidence that such act was accomplished by force and against the
girl's will (par. 148b, M.C.M,, 1y28), - '

Accused contended that the victim was of known bad reputation
and he "figured" se would know why she was asked to go for a walk that
night. After Private Kyle had had sexual intercourse with her, he,
accused, "asked her if I could have some pom-pom"; she said nothing and
"dust lay right down", and ne used no force to accomplisn his purpose.
. Private Poole, a defense watness, corroborated this story and testi-

fied that in his opinion nothing indicated that sne did not voluntarily
permit the act. Contrasted with this evidence are the circumstances
surrounding tne assauit and the testimony of the girl and her cousin
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Marcelo, From their testamony 1t appears that Nieves a.nd her sister,
Marcellina, were forceably led from their home by accused and his com-
panion, Private Kyle, Marceilina, who was later joined by her aunt,
refused to walk further with accused although he threatened to. shoot them,
He left them and joined Kyle and Nieves, Accused told her of his desires,
She resisted nis advances to the extent of clinging to a tree but Kyle

and he forcefuily caused her to lay on the ground., Then, in spite of

her continued resistance, accused nad carnal knowledge of her, Mean=
while Kyle, holding a gun, stood guard over her cousin who was lying

on the ground about five feet away, neither moving or speaking. There-
after the soldiers walked with Nieves to her home, Immediately after

they had left the girl told her parents of the assaults. The next day
she was examined by medical officers of the army who expressed the
opinion that she had been a virgin prior to the incidents,

The court in whose province it is to weigh the testimony had
an opportunity to observe the demeanor of the witnesses and to appraise
their testimony and, by its findings, accepted the girl's version of
the incident as the truth, The extent and character ot the resistance
required by a woman to establish her lack of consent, accused having
been charged with rape, depends upon the relative strength of the
parties, their ages, and the surrounding circumstances, (52 C.J. L01Y;
44y Am, Jr. 905-906; sec. 675, Underhill's Crim, Evid. 4th Ed.; CM 239356,
" Brown; CM 240674, Rimke)e. The record contains abundant evidence from
which the court could determine that accused had carnal knowledge of
. Nieves Caguioa by rorce and without her consent, It follows that there
is sufticient and substantia.L evidence in the record to sustain the find-

ings.

Inasmuch as there is substantial competent evidence in the record
 upon which the tindings may be predicated, no substantial rights of ’
accused were prejudiced through the admission of testimony with reference
to the actions of Kyle which took place out of the presence of accused.

A sentence of imprisonment for life is authorized upon con-
"viction of violation of Article of War 92. Confinement in a penitentiary
is authorized py Article of War 42 for the otfense of rape, recognized
as an offense of a civil nature and so punishable by penitentiary con-
finement by section 278 of the Criminal Code of the United States

(18 U.S.C. 457) and section 32, Code of the District of Columbia,
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5o For the reasons stated above the Board of Review holds the

record of trial legally sufficient to support the findings and the
sentence,

,Judge Advocate,
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ARMY SERVICE FORCES
In the Branch Office of The Judge Advocate General
Kelbourne, Victoria,.
. : ‘ Australia,
Board of Review , 1 May 1945,
CM A-1925 » , :

Trial by G.C.M., convened at
AP0 201, 12 Jammary 1945,
Dishonorable discharge, total
forfeitures, confinement for
life, The United States
Penitentiary, McNeil Island,
Washington,

UNITED STATES
.

Private CHARLES C. KNAPP
(38066912), Troop "GM,
7th Cavalry,

T Nt Nt N NtV et S s

HOLDING by the BOARD OF REVIEW
STAGG, ROBERTS, and MURPHY,
Judge Advocates.

l, The record of frial in the case of the soldier named above has been
examined by the Board of Review,

2. Tha_accuaed was tried upon the fol]nwing charges and specificationss
CHARGE I3 " Violation of the §§th Article of War,

Specification: . In that Pvt Charles C. Knapp, Troop "G*, 7th
Cavalry did, at ATO 201 on or about 28 October 1944,
desert the service of the United States by absenting
himself without proper leavs from his organization, with
intent to avoid hazardous duty, to wit: refusing to go
to combat, and did remain absent in desertion umtil he
surrendered himself at APO 201 on or about 12 December

© 1944,

CHARGE IIs: . Violation of the 75th Article of War,

Specifications In that Pvt Charles C. Kmapp, Troop "G", 7th
Cavalry, did, at APO 201 on or about December 13, 1944,
fail to report to his Troop!s advanced CP, which was then
engaged in combat with the enemy and did not report there-
to until after the engagement had been concluded which was
on or about January 2, 1945,
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* He pleaded not guilty to both charges and their specifications, was
found guilty as charged and sentenced to dishonorable discharge, total
forfeitures, and confinement at hard labor for 1ife, The reviewing .
authority approved the sentence and designated the United States Peni-
tentiary, McNeil Island, Washington, as the place of confinement,
Pursuant to Article of War 50%, the record of trial was forwarded to

- the Board of Review, Branch Office of The Judge &dvocate General,
Melbourne, Victoria, Australia, : : . : “

' 3., The competent evidence shows that on 23 October 19/ accused,
- a member of Troop G, 7th Cavalry, AP0 201, was admitted as a patient to
the 58th Evacuation Hospital, His EMT tag, according to the tegtimony -
of Major Benjamin B. Rosen, MC, showed ®"an injury which was the result of
a mortar shell explosion® (R. 7). Examination revealed mo evidence of the
injury. The Majorfs diagnosis of accused was "psycho~neurosis hysteria®,
On 27 October 1944 Major Rosen told accused that he was sending him back.
to duty, Accused "made a statement to the effect that he was not going
" back to duty*® (R. 7=8), The next day accused was released "to a full
. duty status®. . S : A S :

The prosecution introduced in evidence without defense objection
an extract copy of the morning report of Athe hospital for 28 October -
1944 bearing the entry with reference to accused "Duty from Hosps®
(Pros. Ex, B) and an extract copy of the morning report of accused!s
unit for 9 Janmuary 1945 bearing the entry = ‘ BRI

"9 = Pvt Knapp fr sk in hosp ID to AWOL as of 28 Oct 44
- Pvt Knapp fr AWOL to dy as of 12 Dec 44" (Pros. Ex. 4).

On 12 December 1944 accused reported to his troopts rear command
post at Carigara, Leyte, P.I.. He there saw Staff Sergeant Charles W..
Perrien who "was the man in charge of supplies®?, . Accused and Privates
Christensen and Morgan were equipped and told "to get their packs and
report to alligator headquarters # % # to report to the front lines on
December 13th® (R. 9). Accused sald "that he was not going to the
front lines unless he was forced to go" and the sergeant "made no comment
at that time®, That day accused, accompanied by Private Mor; and two
other soldiers rode in a weapons carrier "down to the beach® %atie loca=
tion of which does not appear in the record) where they spent the night. -
The next morning Private Morgan observed accused #3itting on a log" and
"asked him if he was ready?, Accused replied ®he didn't have his. :
breakfast®, Morgan "asked questions and found out the route that the
ration trucks took and obtained transportation® to the frout, Accused
did not accompany them (R. 12, 13),

2¢
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On 15 December accused was in his tent at Carigara. A soldier
of his unit, a friend of his, told him that ®he should report to the
Troop CP for his own good",  Accused replied *I am not crazy; I am
not going up there" (R. 14). Sergeant Perrien saw accused about the
15th but had no conversation with him (R. 9). On 18 December ths
sergeant "put him on a truck and sent him approximately the same way
as the last time, and he returned the next day to the rear"., -Sergeant
Perrien heard accused then say "they are crazy If they think I am going
up there. He said he wasn't going up there™(R. 10), and understood ac-
cused to "mean front lines" (R. 10), On the 20th Sergeant Perrien again
put accused on a ration truck "with the kitchen equipment which was going
up to the front lines # #* # he nsver returned until the kitchen returnsd
from the forward CP", ‘ ' .

On or about 22 December 1944 accused went to the 7th Cavalry Aid
Station "at S=4" where casualties were being cared for, There Private
Thomas Nolan of the Medical Detachment took accused!s temperature amd ~
found it to be 102, He sent accused to X Corps Dispensary "mhere there
was a medical doctor, but evidemtly the ambulance was gons so they sent
him back to me®, Accused was told to "stay around for three or four
days" (R. 15). By stipulation it was agreed thst Major R. O. Erwin,
Adjutant, 7th Cavalry, if present, would testify: :

%0n or about 26 December 1944, I received an order

. from the 7th Cavalry Regimental Commander, not to
send any more men forward from Pinamopoan or Cari=-
gara, The men in these areas. were zo advised,
‘Private Knapp of Troop "G", being among them" (R. 16).

‘Accused slécted to remain silent.

- Ahe The specification of Charge I alleges a violatlon of Article of
War 58 in that accused absented himself without leave from his organization
from 28 October 1944 until 12 December 1944 "with intent to avoid hazardous
duty, to wit: refusing to go to combat®, - The specification apparently
was designed to allege absence without leave with intent to avoid combat
duty and such meaning may be glven to its wordas,

_ Accused!s absence without leave from his organization during that
period was sufficiently established (see CM 187252, Huydgon, I B.R. 19; CM
- 207730, Earn, VIII B.R. 373) even though the entry in his troop's morning

‘report "sk in hosp ID to AWOL" is hearsay and not made admissible by the
_ failure of defense to object thereto (CM 222325, Michael, XIV B.R. 117;

CM 230278, Gunning, XVII B.R. 349; CM 245991, Cruff, XXIX B.R. 361).
There 1s then for determination whether the record contains substantial
evidence from which the court could conclude that such absence was with
- intent to avoid the hazardous duty alleged,

3e
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For an accused legally to be found guilty of absence without leave
with intent to avoid hazardous duty in violation of Article of War 58,
there must be in the record evilence of such intent or circumstances from
which the court could properly infer the same (cf. CM 220233, Praty, XII
B.Re 365; CM 231163, Sinelair, X'~.II B.R, 153; II Bull. JAG 139; III Bull,
JAG 335). There is a complete absence of either, The record is devoid of
information concerning the activities of the accused's divisicn or of the
accused's duties respecting any period of time prior to his admission to
hospital; neither is there any information as to duties he might have been
expected to perform upon discharge from the hospital, augmenting those
properly presumed to be the normal duties of a cavalry soldier., There is
nothing, also, from which an inference can be drawn that either at the
commencement, or during the period, of his absence without leave the accused
entertained an intent to avoid hazardous duty. While the inference properly
may be drawn that he intended to avoid the normal duties of a cavalry private
there 1s no evidence permitting this inference to be inclusive of hazardous
duties, as would be permitted if the accused or his division had been engaged
in recent combat, or was about to be and the accused so knew when he went
absent without leave. - In arriving at this conclusion of absence of evidence
upon which to predicate an inference of intent to avoid hazardous duties there
has not been overlooked the EMI tag evidence of the alleged cause of hospitali-
zation, i,e., an injury resulting from a mortar explosion. Respecting this
matter, however, evidence of a medical officer member of the hospital is to the
effect that an examination by him failed to find any evidence of such an injury
and the accused's condition was diagnosed as psycho-neurosis hysteria. Although
it was established that subsequent to the offense under consideration the ac-
cused falled to report to his troop's advanced command post then before the
enemy (Charge II), as already indicated none of the evidence supporting that
charge revealed how long the troop had been before the enemy and no presumption
in that respect is legally permissible,

The Staff Judge Advocate in his review stated that the duty of the :
accused, whether at the forward or rear echelon was hazardous duty and "The
fact that accused's unit was in actual combat was a matter of Judicial know=-
ledge since every member of the court, including the Trial Judge Advocate

and Defense Counsel, had been in active combat from 20 October 1944 to 2
January 1945, It was also a matter of judicial knowledge that actual combat
was still in progress at the time of the trial", He therefore concluded
that the record was legally sufficient to support the findings, ’

The Board of Review finds it unnecessary to decide whether a findi
of guilty of Charge I and its specification, predicated solely upon jud;fial
not:.Lce by the.court-martial that the division was in combat, considered in
conjunction with the length of time of accused's absence, could be supported
as the record does not reveal that the court took such judicial notice.

1901 I:ertinent is the statement in paragraph 194, Manual for Courts-Martial,
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WThe oath taken Ly members of genersl amd special courts
roquires them to try amd determine Yaccording to evidence!

- the matter before them, ¥ * * The evidence thus referred
to, according to which the court must decide the case,
neans all the matters of fact which the court permits to
be introduced, or:of which it takes judicial notice, with
a view to prove or disprove the charges, ZEvery item of
this evlidence must be introduced in open court, and it
would be seriously irregular and improper for any member
of the court to convey to other members, or to consider
himself, ary personal informstlon that he possessed as to
the merits of the case * * ¥,

Judicial notice 1s the cognizance of certain facts of a comspicuous,
general, or publie character, which so authenticate themselves in law that
the courts take notice of their existence as matters of course, and which
are not required to be proved (p. 137, 318, Winthrop). Such matter should
be suggested or presented to the court in soms way and so appear in the
record unless it is a fact of which the court must take judicial notice or
is so self-evident that presentation is unnecessary (31 CeJeS. p. 522;

20 Am, Jur, sec. 27; Wigzore, Evid. sec. 2568; Woodg v. Yillage of La
Grangs Park, 4 N.E. 24 76, (Ill.); Grt. 4m. Ins. Co. v. Greemwood Irp. :
0. 265 Fo 594), While a courtemartial is privileged under proper circume
stances to take judiclal notise that the division from which it was detalled
was engaged in combat, such fact is not one of which the court must take
Judicial notice (par. 125, M.C.M., 1928), nor is such fact so "notoriocus in
common knowledge of all intelligent persons® (par. 289, M.C.M., 1921) that

. 1ts suggestion would be superfluous. It follows that in the absence of
the record revealing the same, there is no foundation for concluding that
the court did in fact take judicial notice that the division of which ac-
cused was a member was preparing to go into or had been in combat prior to
or during the accused's absence and that the accused was chargeable with
knowledge thereof, ’ :

_ From the foregoing it is clear that the record contains no evidence
that accused was absent from his organization with intent to avoid combat
duty or eircumstances from which the court could draw such an inference.

" While the duration of accused’s absence without leave was sufficiently long
(over 50 days) to permit an inference of an intention to remain away permanently
from his organization or place of duty and upon which he could properly be
found guilty bad that type of desertion been charged, such proof is not :
sufficient to sustain a finding of guilty of the type of desertion here charged,
the two offenses being separate and distinct and neither lesser included in the

- other (CM 230826, McGrath, XVIII B,R, 53; CM 231163, Sipelair, id., 153; cM
224765, Butler, XIV B.R, 179). The record is legally sufficient, therefore,

Se
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to support only so much of the findings of guilty of Charge I and its
specification as involves the lesser included offense of absence 'ithogt

leave in violation of Article of War 61,

It may here be noted that although the Board of Review may be convinced
of the guilt of the accused, we must look alone to the evidence as we find it
in the record of trial and escertain whether or not, under the rules of law,
the conviction of the accused can be sustained, If the competent evidence
is not legally sufficient the Board of Review may not supply by independent
investigation essential evidence omitted from the record of trial. To do so
would render precarious the protection which the law seeks to throw around -
the lives and liberties of the citizens and destroy the' fabric of military

justice (CM 197408, ¥cCrimop, III B.R. 111; OM 4-501, Iyons): =~ . = o

_ 5, Charge II and its specification alleges that accused did on or about
13 December 1944 "fail to report to his Troop's advanced CP, which was then
engaged in combat with the enemy", The balance of the specification merely
alleges a continuance of his failure to report and may be treated as sur-
plusage. The evidence 13 undisputed that on 13 December 194/ the accused
reported to the rear "CP" of his troop at Carigara and was there equipped and
with three other soldiers told to report to the front lines, Accused at :
that time stated "that he was mot going to the front lines unless he was
forced to go®., However, in company with other soldiers, he was placed in
& weapons carrier and proceeded to a beach where all of them spent the night, -
The next morning the othgrs went to the front lines but accused returned to
the rear "CP" at Carigara, ' : o : '

It is noted that the specification alleges that accused failed to report
to. his troop's advanced command post, but does not allege that he was then
required so to do, To "fail" imports an obligation, Thus it has been held
"Where the word is used in comnection with the performance of a duty for which
a penalty or liability is imposed, it necessarily implies a notice in some
reasonable form, as a prior act or condition by which the one falling shall
bave become aware of the duty; * * *t (35 C,J.S. p. 479)s Reasonable impli=-
cations may be drawn from the words of a specification (CM 208073, Morap, =™ -
VIII B.,R, 391; CM 234408, Harper, Oldham, XX B.R. 355,.361; CM 234414,. . -
Tihlein, XX B.R, 365, 3765. While the specification here under consideration
is not drawn with nicety, in the opinion of the Board of Review all elements
of the offense alleged are impliedly included within it dnd accused was not
misled thereby (par. 87h, M.C.M., 1928, p. 74). - '

The record is not as clear as might be desired as to the authority of
Sergeant Perrien to order accused to go to the advanced ®CP*, However
accused did not question the instructions but ‘seemingly left in obed:lent’:e
to them and other soldiers received 1like instructions and obeyed them, In
the absence of evidence to the contrary it may be comeluded that the sergeant

6e
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was authorized to give such order, It is further noted that there is a seeming
variance between the gllegata and the probatg in that the specification alleges
that accused failed to report to his troopts advanced command post which was then
engaged in combat with the enemy, and the proof is that he was ordered to report
to the front lines and failed so to do. The substance of the order as testified
to by Sergeant Perrisn being the same as that alleged in the specification
although not phrased in the identical language, the variance did not injuriously
. affeet accused?s substantial rights (CM 230827 m Jre, XVIII B,R, 59;
_CM 233780, Bentley, XX B.R. 127, 135). . . :

The failure of accused to obey the order to go from the rear command post
to his organization's forward command post then located before the enemy was
misconduct before the enemy within the contemplation of Article of War 75.

®% % % Whether a person is tbefore the enemy? is not a

question of definite distance, but 1s one of tactical

relation, For example, where accused was in the rear .
echelon of his battery about 12 or 14 kilometers from N
the front; the forward echelon of the battery being at

the time engaged with the enemy, hs was guilty of mis-

behavior before the enemy by leaving his organization

~without authority although his echelon was not under

fire“' (pa.r. 11..]& M.C .M., 1928, P. 156)

(and see IIT Bull. JAG 379 and IV Bull. JAG 11).

The sentence iiposed 1s authorized upon conviction of either of the offenses
of which accused 1s legally guilty, however, penitentiary confinement is not
authorized,

6. For the reasons stated above the Boa.rd of Review holds the record of
trial legally sufficient to support only so much of the findings of guilty of :
Charge I and its specification as involves the lesser included offense of absence
without leave at the time amd place alleged in violation of Article of War 61,»
ard legally sufficient to support the findings of Charge II and its specification
and the sentence. However, as indicated above, confinement should be other than
in a penitentiary, - ' ' ~ '

(Abgent) , Judge Advocate.
c01°nel’ JeAoGJD, ’

_ﬁt__’ée%lm____. Judge Advocate.
Coloneld JeA.G.De L

leutenant Colonel, J

e -
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ARMY SERVICE FORCES
In the Branch Orfice oi ‘I'ne Judge Advocate GeneraJ.
Melbourne, Victoria,
Australia.

Board of Review - 12 April 1945.
CH A-1926 )

Trial by G.C.M., convened at
APO 201, 12 January 1945,
Dishonorable discharge, total
forfeitures, confinement for
life, The United States Peni-
tentiary, McNeil Island, Wash-

ington,

UNITED STATES
Ve
Private WILLIAM T. BURTON

(18081308), Troop "AM,
8th Engineer Squadron.

Vs e e N N s

HOLDING by the BOARD OF REVIEWN
STAGG, ROBERTS, and MURPHY,
Judge Advocates,

le The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2, The accused was tried upon the following charge and specifi-
cations

CHARGE: Violation of the 92nd Article of War.

Specificationt In that Private William T. Burton, Troop
nAM, 8th Engineer Squadron, did at APO #201, on or
about 16 November 1944, with malice aforethought,
willfully, deliberately, feloniously, unlawfully and
with premeditation kill one Roy G, Prezas, Troop "A",
8th Engineer Squadron, a human being by shooting him
with a rifle,

He pleaded not guilty to the charge and its specification, was found
guilty as charged and sentenced to be hanged by the neck until dead. The
reviewing authority disapproved the sentence and ordered a rehearing. No
member of the court which first heard the case sat as a member of the
court at the subsequent trial, Upon the rehearing accused pleaded not



(50) _

guilty to the charge and its specification, was found guilty as charged
and sentenced to dishonorable discharge, total forfeitures, and confine-
ment at hard labor for life, The reviewing authority approved the sen=-
tence and designated the United States Penitentiary, McNeil Island,
Washington, as the place of confinements Pursuant to Article of War
50%, the record of trial was farwarded to the Board of Review, Branch
Office of The Judge Advocate General, Melbourne, Victoria, Australia,

3, The evidence reveals that on 16 November 1944, Privates
Willism T. Burton (accused) and Roy G, Prezas (deceased) were members
of Troop A, 8th Engineer Squadron, stationed at APO 201,

About 11 ofclock that morning the troop was preparing to move
to a new area. Accused "who was under the influence of alcohol # # #
[but/ wasn't drunk" (R.14) sax Prezas in the orderly room and began
cursing him and the latter answered in kind (R.13). About noon, immed=
iately after the troop had moved into its new area, accused, T/4 Rodger
C. Empereur, and Private Paul Zvolenski were seated near a trucks.
Accused had a bottle containing "Tuba" and he and Empereur drank some
of the liquor - (R.,18), Prezas and another soldier approached them and
sat down, Accused immediately began cursing deceased (R.17,18,19,20,
21) saying, as T/5 Rodela testified, "you are nothing but a God damn
‘Pelow!, Prezas sald, 'Don't call me that, I wont teke that from you.
Don't call me that again'. Private Burton said, 'That's what I said
you are, nothing but a low, dirty tPelow!, ﬁPelow" was an opprobrious
word used in the troop particularly with reference to a Mexican (R.15)/.
* 3% % Right after that they started to fight" (R.15), Prezas hit
accused "three or four" (R,21) or Mabout & blows" (R.16) on the face and
knocked him to the ground from the kneeling position in which he was
when the altercation started and caused him to bleed from the mouth and
the eye (R.20,21)s The entire incident ®was a matter of seconds" (R.17)e
Zvolenski told Prezas "to leave Burton alone and go off", Prezas said,
"OK" and walked away (R.21,23)s Zvolenski then left, About an hour
later he passed the place where the fight had occurred and noticed that
accused was still there and that his eye was bleeding, He suggested
that accused get medical treatment ard they went to the dispensary., A

suture was taken, something was put over accused's ey and
-they returned to the troop area..p .s oy (R.Zl,.23),

Abowt 5 o'clock that afterncon Prezas and Private Ismasl

Revelez were cleaning a chicken in the troop area (R.30 when accused
came to .withi”: "a few yards" of them and agzin sta.rtec31 ;:?c)urse Prezas
;&‘ring th&h* . ';u* he was no good ad he cd led him a !'bastard! and a
d;g"ot(.gera *. » - Accused told Prezas that "he won't forget what he
+34)s Deceased "ignored him, He told him to get away; he didn't
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want nothing to do with him (R.30,34) * % # or he would give him two
black eyes", DBurton "kind of hesitated and then he went off, ®* # #

Prezag/ * % #* just stood around, He told us he didn't want any
trouble with him" (R.35), Revelez then told Prezas to get some salt
and pepper (R.31,35) and testified "the next thing that I heard was a
shot"., He turned around and saw Prezas "in between Burton's legs,
and heard another shot" (R.35). . .

After leaving the place where Prezas and Revelez were clean-
ing the chicken, accused went to a nearby tent occupied by other
soldiers, He said that he wanted to speak to Private Zvolenski (R.25),
The latter was called and accused asked where his (accused's) equipment
was, 2Zvolenski testified, "I told him that I had it but I would get it
a little later on" (R.21,25,26)s Burton walked to the back of the tent
and picked up a carbine belonging to another soldier which contained a .
clip of ammunition (R.29)s A metalic noise, the click of a bolt, was -
heard (R.22,25), Burton slung the rifle over his shoulder (R.21,25) and
walked out of the tent esaying he was "going down and find himself a place
to sleep" (R.21,24) . ) ‘

The testimony reveals that the area was subject to attack,
that the soldiers had orders to carry armf whenever they went on a job
and that "there was nothing out of the ordinary or nothing unusual
about Burton having a carbine when he went to sleep' (R.24).

Accused walked with the rifle slung over his shoulder to
within "a few feet" or a “few yards" of the place where Prezas had
been cleaning the chicken (R.32,35), and talked to Sergeant Wells and
Private Martin J. Buthven who were.stringing a hammock (R.36,37)e
Accused was tkidding Sergeant Wells about hanging the hammock of a
Corporal® (R.38,39)e A few minutes later Sergeant Yanko approached
and he and accused went about ten or fifteen feet “to the rear" \R,38,
39)s The Sergeant, noticing that accused had a patch over his left
eye and that his face was "battered" (R.43) s asked what had happened,
Accused replied in "a friendly manner®, "This is what your good friend
Prezas did to me when I was down and out" (R.43). The Sergeant further
testified that about that time accused's."attention was attracted and
he looked off back of me on the right".(R.43). Sergeant Yanko, who was
standing about 10 or 12 feet from him turned around to see what had
attracted accused's attention and saw Prezas (R.43,45,48) walking down
the company street towards them carrying something in his hands (R.4L)
held more or less waist high (R.39). There was nothing unusual in the
manner in which Prezas was walking (R.40,44)s ®Just about the time"
that Prezas reached the hammock "he glanced up".and "looked more or-
less over" Sergeant Well's shoulder "to the rear", dropped what he had
in his hands (R.41,44) and dived between Sergeant Wells and Private |
Ruthven twwards accused (R.37,40). The dive was described by witnesses
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as a "flying tackle" and a "lunge" (R.38,53).

lunge -

Sergeant Y;mko t'es{:ified that as soon as Prezas started to

A.m % # I turned my head towards Burton * # * to sge-

Q.

A.

- < *

Q-

A,

Q.

A,

Qc‘

A,

what he was diving at * #* * and saw:him [accused/
bring his carbine up (R.4k,47)e '

Will you explain to the court the exact position
the carbine was in his hands?

(Witness demonstrated). Coming up in this manner.
(Rifle butt nearly to his shoulder) * * * Just as
that carbine was coming up, about_time, Prezas
collided with Burton., During their fall or just
about the time they nit the ground, the first shot
went offe I dove in and grabbed the forestock of
the gun to get it away from them ad the second
shot went off at_that time (R.44). * % % I would
say it /the shot/ went off about.the time they

- hit the ground (Re45). * * # I know there was no

shot until the fall (R.46),

®* % %

Did you see him /accused/ take that rifle from
-the aling position?

No 8ir, he already had it in a moving position,
About the time they came up there, they hadhit,
The first shot went off after they had collided.

He?was moving the rifle to the shoulder as they came
up .

Yes Sir,

Did you see any movement on the part of the
Defendant prior to the time Jou saw Prezas

lunge, in other words you
there: . you say him standing

The neﬁct time I oo
back to Burton.and

h8),

ked over to Prezas and faced
I saw the rifle coming up®

-

‘ The first shot was distinct and the second eoun;ied. "mufﬂeail(n.lz).

e
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Sergeant Wells in answer to the question, "Would you state to the Court
the position Private Burton was holding the rifle /after the first shot
was fire; ?' answered, "Private Burton was holding it in this position
with his hand on the forestock and one on the forearm, * % % The muzzle
of the rifle was between Prezas' chest and Burton's left leg" (R.40).
Prezas struck accused around the knees (R.48), the momentum throwing him
backwards to a sitting position, Prezas executed "a half roll" (R.49)
and came to rest on his stomach (R.32) across accused's leg, (R.42).

Private First Class John A. Lentz, who was standing nearby at -
the time of the shooting, testified that Sergeant Yanko yelled ®don't
shoot or words to that effect¥ ard when asked to state "the position of
accused_ hands on the gun when you saw this incident™ testified
WHe had the gun more or iess tight against nis hips, _He was going down
to his knees in a lock like a bayonet thrust" (R.31)s This witness
further testified that "a span of five minutes, no more /elapsed between
the time accused left the place where Prezas was cleaning the chicken
and returned with the rifle and shot him/, Just the time he /Prezas/
walked up to the kitchen and came back® (R.33),

A few minutes after the shooting medical officers arrived.
Prezas was examined and found to be dead., His death was caused by two
bullet wounds, -one in the chest near the heart, the surrounding area
being discolored by powder burns (R.8,9), and another in his back., From.
the condition of the wounds it appeared that the missiles had coursed
downwards, :

Accused remained silent and the defense introduced no witnesses,

4e Accused is charged with and found guilty of the murder of
Private Prezas, Murder is the unlawful killing of a human being with.
malice aforethought (par. l48a, M.C.M., 1928), Malice is implied in
every intentional and deliberate homicide unlawfully committed if there
are no circumstances serving to mitigate, excuse or justify the act
(Miller, Crim. Law, p. 271; CM 237022, Hughes, XXIII B.R. 217, 228),

It is clear that accused fired a rifle at a fellow soldier and
killed him, As accused elected not to testify, the court could only
infer the reason for accused's act and was confronted with three questions:
8+ Did accused act in self-defense, in which case he was not guilty,
be Did accused act with malice aforethought in which event he was guilty
of murder, or ¢. Did he act in the heat of sudden passion incited by
adequate provocation and therefore could be guilty only of voluntary man-
slaughter,

To excuse a killing on the ground of self-defense one must
reasonably believe that his 1ife is in danger or that he is in dmger
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of suffering great bodily harm, and that it is necessary to kill to
avert the danger (Allison v. United States, 160 U.S. 203, 21.7; Acers

v. United States, 16k U.S. 308, 392), A homicide is not justifiable
eor-excusable on_ the ground of self-defense by reason of a danger, or
spprehension of danger, of general bodily injury, or of a slight ar
moderate injury, such as that to be apprehended from a simple or

ordinary assault or battery with the hand of fist without a weapon, un=
ess the assault is accompanied by acts indicating imminent danger of
great bodily harm and produces in the mind of accused a reasonable belief
of such danger (40 C.J.S., sec. 123a, p. 999), Furthermore, he must re-.
treat if by so doing he may lessen the danger (16 Harv. Law Rev. 5673

12 Iows Law Rev. 171; 18 A.L.Re 1279). Thus in CM 23504k, Winters, I
B.R. 265, 271, there appears the followings

_ “fhen it comes-.to a question whether one man
ghall .fles or enother shall live, the law decides
that the former shall rather flee than that the
Jéz.gter.mall die* (Comm, v, Drum, 58 Pa. St. 9,

"o balm or protecticn is provided for wounded
prids.or honor in declining ccmbat, or sense of
ghame in being denounced as cowardly. Such thoughts
are trash, as compared with the inestimable right

;o ]).ive" (Springfield v. State, 96 Ala, 81,11 So.
50)e . . = : '

In the instant case it appears that deceased, some five hours
prior to the killing, had beaten accused about the face because accused
had cursed him. However, about five minutes before the killing accused,
then'unarmed, again cursed deceased and the latter merely told him to
go eway under pain of receiving another black eye, Immediately preced=
ing the shooting deceased, holding nothing in his hands which he could
use a8 a weapon, dived at accused who was then armsd, Accused made no
effort to evade being hit by deceased!s body, nor did he call to the
several soldiers standing close by for help but fired at, and killed him.
Wheth?- accused acted in self-defense was a Question of fact for the.
court's determination, From the evidence it could properly conclude

that accused had 1o reasonable cause to believe himself in danger of

great bodily harm at the hands of deceased and th not
excusable on the ground of self-defense, “’-th' homicide was .

Less e;ly of solution are the remaining the
_ questions, whether accused
acted with malice aforethought requisite to the erime of mirder or '

::::l;e;nt:; e;idence is susceptible only of the conslusion that accﬁ.aod
¢ heat of sudden passion caused by adequate provocation,

-5~
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Malice aforethought has been defined as follows:

"Malice does not necessarily mean hatred
or personal ill-will toward the person killed, nor &n
actual intent to take his iife, or even to take any-
one's life, The use of the word 'aforethought! does
not mean that the malice must exist for any particular
time before commission of the act, or that the in-
tention to kill must have previously existed, It is
sufficient that it exist at the time the act is
committed,

"Malice aforethought may exist when
the act is unpremeditated, It may mean any one or
more of the following states of mind preceding or
coexisting with the act or omission by which death
is causeds An intention to cause the death of, or
grievious bodily harm to, any person, whether such
person is the person actually killed or not (except
when death is inflicted in the heat of a sudden
passion, caused by adequate provocation); knowledge
that the act which causes death will probably cause
the death of, or grievous bodily harm to, any
person, whether such perscn is the person actually
killed or not, although such knowledge is accom~
panied by indifference whether death or grevious
bodily harm is caused or not or by a wish that it
msy not ve caused; intent to commit any felony,

# % #n (par, 148a M,C,M,, 1928; CM 224951, Thompson,
XIV B.R. 219,226; and see Bostic v. United States,
94 F 2d 63563 Bullock v, United States, 122 F 2d

23).

If an intentional unlawful homicide which might otherwise be murder

was committed in a suddan heat of passion caused by adequate provocation,
.technical malice being lacking, the crime is reduced to manslaughter
(see sec, 423, Wharton Crim., Law and cases there cited). As stated in
the Manual for Courts-Martial, 1928:

, "The law recognizes the fact
that a man may be provoked to such an extent that
in the heat of sudden passion, caused by the
provocetion, and not from walice, he may strike
a blow before he has had time to control himself,
and therefore does not in such a case punish him
as severely as if he were gwity of a deliberate
homicide,
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‘ . "Tn voluntary manslaughter the
provocation must be such as the law deems adequate
to excite uncontroliable passion in the mind of
a reasonable man; the act must be committed under
and because of the passion, and the provocation
must not be sought or induced as an excuse for
killing or doing bodily harm,* * *Instances of
adequate provocation are: Assault and battery in-
flicting actual bodily harm, * * ## (par, 149a).

In order to reduce murder to the status of voluntary manslaughter
the anger or passion of the accused at the time of the homicide must be
80 violent and impulsive as to dethrone reason and exclude the power of
deliberation, Passion must taike the place of reason; violent anger must
be substituted for deliberation, Thnere must be evidence of same actual
assanlt upon accused, or an attampt by the deceased to commit a serious
personal injury, or evidence of equivalent circumstances which momentarily
struck from the accused's mentai processes the power to reason or deliber-
ate (CM 221640, loper, XIII B.R. 195, 208). The test of sufficiency of .
such provocation is that which would cause a reasonable man, or an average
man, to became so aroused (Bishop v. United States, 107 F 2d 297).

, The evidence may now be examined in the light of the above con-
cepts, The accused bore 11l will toward deceased. He cursed deceased on
the day of the shooting and in retaliation was beaten about the face,
About five minutes before the hamicide, accused, then unarmed, again
cursed deceased, Deceased told accused to let him alone or accused would
have two black eyes, Accused hesitated a moment, said he would not for-
get the incident, and walked to a tent nearby where he asked a friend
where his faccused's/ equipment was. Accused was told that his equip-
ment would be secured a little later. Accused, however, did not walt
but picked up a carbine belonging to another saldier which contained a
full clip of ammunition, inserted a shell in the chamber and went back
to within "a few feet" ar'"a few yards" of where he had left deceased
on the company street.cleaning a chicken, Deceasedhad meanwhile gone
to secure some salt and pepper to use in cooking the chicken, Return—
ing to the place where the chicken was being prepared, deceased reached
& place about 10 or 15 feet from accused, glanced up, looked in accused's
direction, suddenly dropped the things he was carrying and lunged at him,
The reason why deceased lunged at accused does not ‘appear in the record
by eny direct evidence; however, the evidence raises certain inferences
in thia regard. In the interval between the time accused looked in
deceased's direction immediately preceding deceased!s lunge at accused
and the time their bodies met accused had moved the gun froam a sling
position on his shoulder and had brought it to a position with the butt
nearly to his shoulder. Immediately after deceased collided with accused
the gun was discharged, accused then holding it "more or less tight
against his hips, going down to his knees in a lock like a bayonet thrust®
in such a manner that Sergeant Yanko was given the impression that he in-.
tended to fire it again and yelled "Don't shoot", and grabbed the fore-
stock of the rifle, The inference is Justifiable that as deceased was

-8-
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walking along. the company street he saw accused meke a motion as if
preparatory to aiming the gun at him, and the further inference might |
be made that deceased dived toward accused for the purpose of wrest:mg
the carbine from him, A further foundation for the inference that an
act on accused's part must have incited deceased to make the lunge is
the testimony that about five minutes prior thereto although accused
then unarmed had provoked him, deceased made no motion indicative of
an assault upon accused but meraly told him to go awav and let him
alone, -

The court was privileged to reject as a aelt-serving dec~
laration accused's statement that he picked up the rifle because he
was going to find a place to sleep. The testimony and the reascnable
inferences therefrom furnish substantizl evidence from which the court
could conclude that accused did not shoot deceased in the heat of
sudden passion caused by adequate provocation but that his act was with
malice aforethought,

CM 23604k, Winters, XXI B.R. 265, wherein the Board of Review
held the facts sufficient to support a finding only of voluntary man=-
slaughter, has been considered. In that case deceased, holding a
bottle in each hand, advanced toward accused in a threatening mamer, .
calling him vile names, Accused told his assailant to stop but he con-
tinued to come. When deceased was about four or five feet fram him
accused fired intq the ground; deceased advancing dropped the bottles
and one to three seconds later accused fired and killed him. It is
believed that the menacing gestures of deceased with bottles which might
have been s0 used as to constitute dangerous weapons and the almost
simultanecus shooting, sufficiently distinguish the facta of that case
Irom those now before us, _

It is further noted that the cited case was one requiring
the confimation of the President and the Board of Review was there
privileged to weigh the evidence and judge the credibility of the wit-
nesses. In the instant case the Board of Review is not privileged so to
do but mgy determine only whether there is any substantial evidence in
the record upon which the findings of the court can be predicated and
may not substitute its opinion of the guilt or innocence of the accused
. for that of the court whatever may be their personal view (CM 210985,
Bonner, et al, IX B,R, 383, 393; CM 211586, Gerber, X B.R. 107,115;

CMd 212505, Tl;gton, X B.Re 237,244; CM 233879, Ellisog, et al, XX B.R,
169, 187; ETO 2432, Diviz).

Whether a.dequate provocatlon existed and whether the prov-
ocation did in fact excite accused's passion sufficiently to reduce
the degree of the homicide were questions of fact for the court to
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determine (41 C.J.S. pe 347; Kinard v, United States, 96 F 2d 522),

The court-martial by its findings answered these questions in the .
negative, As there is substantial evidence in the record upon which

the findings of the court could be predicated they are conclusive upon the
Board of Beview and msy not be disturbed, ~

A sentence of deat.h or of life imprisonment is mandatory upon

‘$3nviction of murder in violation of Article of War 92, Confinement

in a penitentiary is authorized by Article of War 42 for the offense of

marder, recognized as an offense of a civil nature and so punishable by -
" penitentiary confinement by sections 273 and 275 of the Criminal Code
of the United States (18 U.S.C. 452,454). It is noted that the reviewing
authority suspended the execution of the dishonorable di scharge, Prior—
to the trahsfer of a general prisoner to a Federal institution designated
as theplace of his confinement the dishonorable discharge should be exw
scuted (subpa.r. 16g (1), AR 600-375, May 17, 1943)s

5+ For the reasons stated above the Board of Review holds the record
of trial legally sufficient to support the findings and the sentence,

» Judge Advocate

M%‘Mﬁ , Judge Advocate

Colonel, ¢/A.G.D.

Dissenting » Judge Advocate
Lieutenant Colonel, J.A.G.D.

«10-
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ARMY SERVICE FORCES
In the Branch Office of The Judge Advocate General
Melbourne, Victoria,
Australis, ’ :
Board of Review 12 April 1945.
CM 1926

Trial by G.C.M., ¢onvened at
APO 201, 12 January 1945.
.Dishonorable discharge, total
forfeitures, confinement for
life, The United States
Penitentliary, McNeil Island,
Washington,

 UNITED STATES
Ve
Private WILLIAM T, BURTON

(18081308), Troop "AW,
8th Engineer Squadron.

DISSEM.‘ING OPINION by MURPHY,
. Judge Adiocate,

: l, .The record of trial in the case of the gsoldier named above has
been examined by the Board of Reviev. .

.2¢ -The accused was tried upon the following chargé and specification:
CHARGE: | Violation of the 92nd Article of War,

Specification: In that Private William T, Burton, Troop "AW,
8th Engineer Squadron, did at APO #201, on or about 16
November 1944, with malice aforethought, willfully,
deliberately, feloniously, unlawfully and with pre=
-meditation kill one Roy G. Prezas, Troop AR, 8th Engineer
Squadron, a human being by shooting him with a rifle,

He pleaded not guilty to the charge and its specification aml was found
guilty as charged, He was sentended to dishonorable discharge, total
forfeitures and confinement at hard labor for life, The reviewing auth-
ority approved the sentence and designated the United States Penitentiary,
McNell Island, Washington, as the place of confinement.  Pursuant to
Article of War 50%, the record of trial was forwarded to the Board of
Review, Branch Office of The Judge Advocate General, Melbourne, Victoria,

Australia.
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3. The competent evidence shows that on 16 November 1944 Troop "A",
8th Engineer Squadron, APO 201, was moving from its "old area" to a "new
area, About 11300 olclock that morning the accused and Private Zvolenski
were sitting under a tree near the orderly room (R. 12, 18, 21). Accused
had a bottle of "tuba" and Technician Fourth Grade Roger C, Empereur, of
accused?s unit, who had joined them, had a drink with them, =~ Private
Roy G. Prezas, the deceased, came walking down at which time they
nStarted cussing each other" (R, 20), ° Accused said to him "You are
not wanted here, I told you to stay away from here so you had better
move on (R. 18) * * * you are nothing but a God damn !'Pelow!®™, Deceased
said "Don't call me that, I won't take that from you, Don't call me
that again®. Accused replied "That!s what I said you are, nothing but

‘a low, dirty !Pelow'", (Technician Fifth Grade Guadalupe B. Rodela,

testified that "Pelow" was a word used only in the Squadron "mostly as a
discriminating word to degrade a person,mrticularly applying to
Mexicans" (R. 15)). Deceaged said that accused was a "Bullshitter"
and that "he was worse than that when he was drunk" (R. 13). - He then
struck accused on the face "about eight blows®, Private Zvolenski
told deceased *to leave Burton alone and go off® (R. 23), &nd de-
ceased replied"0K"and.left(R., 21), Zvolenski then went to chow"

and upon returning found Burton "gtill lying in the same place" (R. 23)
where he had remained for an "hour or two® (R. 30), Accused went to
the dispensary and had his eye treated necessitating the use of a
"needle and thread” (R, 23). At the time of the fight accused
"wasn't drunk" but he was "under the influence of alcohol" (R, 14).

. About 5100 o'clock that afternoon deceased was cleaning a chicken in

front of his tent, Accused came by and was "telling him off, He

told Prezas what he thought of him and what the Troop thought of him,
Prezas told him to go away or he would give him two black eyes" (R. 30).
Accused called deceased a "bastard" and "told him that he won't forget
what he did" (R. 34).  Accused then went to a tent occupied by Private

~ Carrol J. Morvant, He inquired as to where his equipment was (R. 24).

Private Morvant testified "He had called for Private Zvolenski and

came to the tent and set down to chow., As I was seated there, Private
Burton wentto the rear of my tent and picked up a rifle, A few seconds
later, I heard the click of a bolt" (R. 25), Private Merlin D. Green
testified that the rifle accused got in the tent had been issued to

him, He checked it when he came in from work and when he "hung the
gun up in the tent, it was empty" but it had g clip in it (R. 29).
Shortly therea;.fter accused left the tent with the rifle slung over his
shoulder stating "he was going down and f£ind himgelf a place to sleep" (R. 21).
At that time the Squadron was "in an area subject to attack" and it was
"customary to carry their arms then", Private Zvolenski testified: Q.

So there was nothing out of the ordinary or nothing un
usual Burt
having a carbine when he went to sleep? 4. Nongir.“ (R, gzg?t >

.
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He went to where Sergeant Theodore W, Wells and Corporal Martin J. Ruthven
were putting up Corporal Ruthven's hammock (R. 36-39). Accused began;
"kidding® Sergeant Wells "about putting up a hammock for a corporal®. At
that time accused had the rifle Mover his shoulder" and appeared in a gpod
humor. Sergeant Wells noticed accused had "a patch over his left eye®:
(Re*41). Accused then "went to the rear" when deceased, who had gone to
the kitchen for some pepper and salt (R. 31) was observed "coming down the
street * * * About 10 feet away (R. 40) * * # ¢ ing something in his -
hands, both hands, more or less walst high" (R. 39;. Sergeant Wells

. testifieds .

"A, Just as he got abreast of us, he dove under the hammock
between Ruthven and I and towards the rear of me and as I turned
to see what was going on, I heard a shot, After I completely
turned around I saw Private Burton sitting on the und with
Prezas at an angle this way (witness demonstrating) = Private
Burton's left leg on Private Prezas! chest, I yelled to Sergeant
Yanko to get the gun away from the men, As he dove- in, I

started in and the second shot went off. - I dove in and pinned
Private Burton to the ground by both shoulders and Captain Wilson
arrived on the scene and plcked up the rifle,

Qe Did you see the rifle at the time you turned around after
this first shot?
A, Yes Sir,

Q. Would you state to the Court the position Private Burton was
-holding the rifle?

A, DPrivate Burton was holding it in this position with his hamd
on the forestock and one on the forearm, :

Q. Was it pointed at anything?
A, It looked like the muzzle =

DEFENSE: I object.
PRESIDENT: Objection sustained.

A, The ﬁuzzle of the rifle was between Prezas! chest and Burton's
left leg." (R. 40). < :

"Q, Then you first observed Burton before the shooting took
place, would you describe the manner in which he carried his arm?
A, - He had his rifle slung over his right shoulder. Right
shoulder with his thumb on the sling.

Q. Would you slihg the rifle in the manner you described?
A, The witness demonstrated the rifle was slung, .

3.
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Q. Would you state to the Court the position of Burton's
hands on the rifle when you saw him?

A. Yes Sir. (Witness demonstrated) Right hand on the
rear left hand on the forestock." (R. 41)

nQ. And then after the shot, you saw the gun in the
position which you described,
4, Tes Sir,

Q. At that. time was Burton standing up?
A, He was on the ground, Burton was on the ground.

‘ Q. Was he on his stomach or was he on his back?
A, No sir, he was in a sitting position,

Q. How close was Prezas?
A, Prezas was acros3s his leg with his arm around his leg
lying on top of Burton." (R. 42). '

Sergeant John Yanko, of accused's unit, testified that he met accused
where the corporal and the sergeant were stringing the hammock., -

"A, I was walking down the company street and I met
Burton coming down ths opposite side of the street and

he had a patch over his left eye amd his face was battered.
I asked him what the hell had happensd to him and Burton
replied, 'This 1s what your good friend Prezas did to me
when I was down and out,!

Q. Did he say it in a friendly manner?
A, Yes Sir." (R. 43). .

Accused was_carrying his rifle at Ma sling arms position". About that
time "his [gccused' attention was attracted and he looked off back

of me on the right, I turned around and saw Prezas®., When asked if
he noticed the expression on accused's face at that time he replied

"He had a serious expression, which was common for him to carry™ (R. 44).
Sergeant Yanko testified further "I immediately turned around and saw
that Prezas had something in each hand and he had taken two or three

steps andwent into a lunge. * * * I turned head +
saw him bring his carbine up", W owards Burton and

"Q. Will you explain to the Court the exact ‘
the carbine was in his hands? *act position

A,: (Witness demonstrated), - Coming up in thi
(Rifle butt nearly to his shoulder) s manner.

[
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Q. VWhat happened then?
A, Just as that carbine was coming up, about time, Prezas
collided with Burton, During their fall or just about the
time they hit the ground, the first shot went off, I dove

in and grabbed the forestock of the gun to get it away from
them and the second shot went off at that time." (R. 44).

Q. You were standing a few feet apart?
4. Yes Sir,

Qs And Burton had a patch over his left eye?
A. Yes Siro

Q. And then you saw Burton look in the direction to the
left?
A, It was his left.

Q. That was over his bad eye?
A.‘ Yes SiI‘.

Q. And then you saw Prezas and saw him going into his
lunge or dive.in the direction of Burton?
4, Yes, .

Qe And you saw Prezas grab Burton aroun:l the legs?
A, Yes SJ.r.

. And the > fell, knocking Burton backward?
A, Yes Sir :

]
Q. In other words it carried Prezas forward and Burton
backward?
A, Yes Sir,

Q. TWhen did the shot go off?
4, I would say it went off about the time they hit the
ground." (R. 45).

"Q, There was no shot you heard, no shot fired, until after
Prezas made physical contact with Burton, It was not until after
they collided?

Ao I know there was no shot until the fall." (R. 46).

"3. The Court is anxious to bring out the facts, There is one
fact that is a little vague. When Prezas ducked under that ham=
mock did he duck and stop momentarily or was it one lunge?

A. .He took two or three normal steps. -When he Went into the
lunge, I turned back to see what he was diving at.® (R. 47).

5e
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Q. Did you see him take that rifle from the sling
position? o )

A, No Sir, he already had it in a moving position,
About the time they came up there, they had hit. The
first shot went off after they had collided,™ _(R.48).

As to the firing of the second shot Sergeant Yanko testified:

"A. Burton's right hand was in the small of the stock.
Up here in the forestock he had his hand like this here
ard I noticed it right there, I attempted to raise it,
About that time, the shot went off and

Q. ILet's see you take the position 1like Prezas was in.
A. He was in a half roll. (Witness demonstrated).
He had him down around the knees there right against his

bodyo

Q. And you didn't say a word during the whole proceeding?
A, No Sir. I seen that rifle coming up. They had already
hit and I dove right down beside them and grabbed that rifle,"

(Ro 48"49) .

Private First Class John A. Lentz was with deceased when deceased left
the place where the chicken was being cleaned and went to the kitchen
for some salt and pepper (R. 31). Shortly thereafter he heard a shot
and Sergeant "Yanko yelling don't shoot or words to that effect®. At
that time he saw accused who "had the gun more or less tight against
his hips. He was going down to his knees in a lock like a bayonet
thrust® (R. 31). ' ’

Qs  Will you explain to the Court the exact position of these
two men when you first saw them? :

A, Well, after I got up and ran around and heard this second
shot, Prezas was lying with a slight angle tp the Company Street
with his arms outstretched, like this, lyi i1s stomach and a
part of his face. FPrivate Burton was in a more or less kneeling
position going down with the gun about a foot or two away.

Q. When you first saw this gun in Burton!s hands what direction
was 1t pointed? :

A.  Well the gun was in more of a swaying position because
Sergeant Yanko was on the other end of the gun parrellel to
Prezas body and it was waving more or less toward where I was
sitting." (R, 32).

64
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n¥ * H*
Q. Now you have described the position to the Court that
Private Burton was holding this gun, was that the first time
that you had seen the gun?
A, Yes Sir.

Qe At that time, had there been one or two shots fired?
A, Two shots." (R. 32). :

This witness further testified that from the time of the last argument
between accused and deceased it. was "A span of five minutes, no more"
(R. 33). Private Ismael Revelez was present when deceased left to get
the salt and pepper from the kitchen. Shortly thereafter he heard a
shot, He stated =

W, As I turned arourd I seen Prezas in between Burton's legs,
and heard another shot,

Qe Were you in a position to see the accused and Prezas so
that you could describe it to the Court?

A, I was a few yards away as I heard the first shot, I
turned around and Prezas was in between Burton's legs and I
heard another shot and I think the Sergeant was taking the
rifle away." (R. 35).

Q. You know he was in close, right up against him, is that
correct?
. Ac IeS’ Siro :

Qe And Burton, you say, was falling at that time, falling
backwards?
A. Yes Sir,

Q. After the shot, he was in the sitting position?
A, Yes Sir,

Q. - After the rifle was taken he was sitting?
A, Yes Sir.

Q. Vhere was Prezas at this time?
A, He was lying on the ground.

Qe Close to Burton?
As Yes sir. ‘

Q. How far away would you say?
A, Just a few yards.

Q. He was falling the same way. Prezas was falling the
gsame way as Burton?
A, Yes Sir. (R. 36).

T
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Corporal Martin J. Ruthven testified in substance as did the
other witnesses as to the swinging of the hammock (R. 36). As to the
shooting he stateds:

1T looked up and saw Private Prezas coming down the street.
Well, I paid mo attention umtil Prezas was within a few feet
of me. He dove between me and Sergeant Wells, I heard a
shot. The second shot went off and I immediately yelled for

g medico.
L% % K

Q. When you first saw Prezas, would you describe to the court,
the manner in which Prezas was walking?

A, Yes Sir, he was walking down the street cocksure as if he
owned the world, ' '

Q. Is this his normal walk?
A, Well, Sir, it was most of the time because that's the way
hefelt most of the time. .

Q. . Up to the time, you saw him lunge, he kept up this normal
walk? '
A. Yes sir." (R. 37)

uQ, There was nothing about the conversation or his actions
that led you to believe anything unusual was in the air,
A, That's right. .

Q. The next thing you noticed was that you saw Prezas walk

down the street in the manner you have described?

4, Yes Sir. : . .

Q. Wag he coming from the direction that you and Sergeant Yanko were?

gir He ‘was ocoming towards us Sir, coming from the oppgsite .
ection,

Q. And then you saw him suddenly lunge in the direction of
Burton,

A. Yes Sir. A flying tackle, I would say." (R. 38).
Captain William L, Porter, of the Medical Detachment, heard the two
shots and immediately went to the scene, He directed th;.t deceased be

taken to the hospital and upon arrival he examined him amd fourd him to be

dead as the result of two bullet wounds, one entering th
front and the other from the back (R. 7: 8). The Bhe body f1fom the

The accused elected to remain silent,
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4e To sustain a conviction for the crime of murder it is required
of the prosecution to prove beyond a reasonable doubt that at the time
and place alleged the accused killed deceased and that such killing was
intentional and was with malice aforethought.

"Malice does not necessarily mean hatred or personal
i11~will toward the person killed, nor an actual intent to
take his life, or even to take anyone's life, The use of
the word 'aforethought! does not mean that the malice must
exist for any particular time before commission of the act,
or that the intentlion to kill must have previously existed,
It is sufficient that it exist at the time the act 13
comnitted. (Clark.)

Whalice aforethought may exist when the act is
unpremeditated., It may mean any one or more of the
following states of mind preceding or coexisting with the
act or omlssion by which death is caused: An intention
to cause the death of, or grievous bodily harm to, any
person, whether such person is the person actually killed
or not (except when death 1s inflicted in the heat of a
sudden passion, caused by adequate provocation); know=
ledge that the act which causes death %ill probably cause
the death of, or grievous bodily harm to, amy person,
whether such person is the person actually killed or not,
although such knowledge is accompanied by indifference
whether death or grievous bodily harm is caused or not
or by a wish that it may not be caused; intent to commit
any felony." (Par. 1483, M.C.i., 1928).

n#® * Malice aforethought does not require the existence

‘of an intent to kill for any particular length of time.before
the killing, and an intentional killing without justification,
excuse, or provocation 1s murder no matter how short the
existence of the intent to kill (M.C.M., 1928, par. 1i8a, p. 163).
A homicide committed in the -heat of sudden passion caused by
provocation 1s manslaughter, . But of course if the provocation

- 1s legally inadequate to reduce the offense to manslaughter, the
killing is murder even though committed in the heat of passion;
amd insulting or abusive words or gestures are inadequate
provocat%on MoColi. 1928, par. 149a; CM 238138, Brewgter, XXIV

"BeRe 175 . . .

9
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The killing may be manslaughter only, even if intentionalj; . but where
sufficient cooling time elapses between the provocation and the blow -
the killing is murder even if the passion persists. Instances of adequate
provocation are: ®Assault and battery inflicting actual bodily harm * % *#

(pare 1498, M.Cull., 1928, p. 166). =

It is my considered opinion that the record of trial does not contain
a sufficiency of evidence to warrant the court's finding that at the time
and place accused killed deceased in the manneér alleged. Such evidence has
none of the essentlal elements necessary to sustain a finding of guilty of
murder, but, at the most, of manslaughter only.

There is, however, evidence in the record that at the time and place
alleged deceased met his death from a bullet discharged from a rifle in
the hands of the accused, : :

Accused and deceased had twice quarrelled on the day in question,
At the first time, accused admittedly under the influence of alcohol, was
given a severe beating by deceased and was found by a comrade Mstill lying
in the same place * * * gn hour or two" afterwards, About_three hours
later accused passed deceased in front of his [deceased's_/ tent and
agaln the quarrel was renewed ending_with a threat by deceased that if
accused did not leave he [ deceased_/ "™would give him two black eyes",
~Accused left and the only evidence of any i11-will, hatred, or resent=
ment contained in the record is his statement to deceased that he would
not "forget what he did", Such a statement does not in itself, standing
" alone, furnish a basis from which malice or an intent to commit a crime
can be inferred, - ' ' .

Uk % % It does not necessarily follow, because a man
avows to commit a crime, that such intention really ex-
ists in his mind, The words may have been uttered in
a transient fit of anger, or through bravado, or with

a view of intimidating, annoying, or extorting money, or
with other collateral objects * * % (geg, 280, Vharton's
Crim. Iaw’ po 361)0 . )

Accused then went to the tent of a comrade in a new area occupied ni
unit that day seeking his equipment, At that time the compaﬁy wa:yin :
combat area, subject to attack, where it was customai'y for all men to go
armed with‘clips in their rifles, .With the statement that he was going
to "find himself a place to sleep", he picked up a rifle put a round
in the cl}amber and left the tent, He made no threats o;- statements of
any hostility toward deceased.at that time, The taking of the rifle was
not objected to by the occupants of the tent, He then went to an un~
designated area where g sergeant and a corporal were putting up a

hammock and in a "good humopt began "kidding" the sergeant about swinging

10,
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a hammock for a corporal. At that time he was approached by Sergeant Yanko
who asked him how he received his battered and beaten face, sonused replying
%in g friendly manner" that it was "what your good friend Prezas did to me
when I was down and out®., Accused had not sought out deceased after he

had armed himself although he had left him about five minutes previously,

and was at that time engaged in a friendly conversation with his comrades,
having his rifle in a "sling" position over his shoulder with no expressed

or implied threats, words, or gesture having besn directed toward deceased,
nor is there any evidence in the record that he even knew the whereabouts

of deceased. With no warning whatsoever, decsased approached him and with
no evidence of any provocation on the part of accused he suddenly threw
%gomething® from his hands and from a distance of about ten feet assaulted
accused making a ®lunge" or a "flying tackle® at him amd Yafter they collided®
the rifle was discharged while deceased was falling forward and accused backe
.wards, TVhat provoked deceased to make the unwarranted attack on a man to
whom he had given a severe beating only three hours before remains locked

in his silent bosom. There is no evidence in the record showing why the
deceased made the assault,

Upon this evidence the court fowxd accused guilty of murder. Such
evidence falls far short of the proof required that the killing was intentional
and with malice aforethought and beyond a reasonable doubt, as the rule of
"a reasonable doubt" extends to every element of the offense, A reasonable
doubt has been defined:

It is an honest, substantial misgiving, generated by
insufficiency of proof, % * %

In order to convict of an offense the court must be
satisfied, beyond a reasonable doubt, that the accused is
guilty thereof, * * * °

A court-martial which acquits because, upon the
evidence,-the accused may possibly be innocent falls as far
short of appreclating the proper amount of proof reguired
in a criminal trial as does a court which convicts on a
mere probability that the accused is guilty. (See Winthrop)
* ¥ X .

- The meaning of the rule is that the proof must be
such as to exclude not every hypothesis or possibility of
innocence but any fair and rational hypothesis except that
of guilt; what is required being not an absolute or mathe-
matical but a moral certainty, * * *
The rule as to reasonable doubt extends to every element

of the offense, Thus, if, in a trial for assault with in-
tent to kill, a reasonable doubt exists as to such intent,
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_the accused can not, properly be convicted as chargsd,
although he might be convicted of the lesser inclvded
offense of assault, Prima facie proof of an element

_of an offense does not preclude the existence of a
reasonable doubt with respect to such element, * * ¥*

A reasonsble doubt may arise from the insufficiency
of circumstantial evidence, and such insufficiency may
be with respect either to the evidence of the circum-
stances themselves or to the strength of the inference

< from them." (Far. 78, W.C.M., 1928, pp. 62, 63)s

From the foregoing statement of facts it will be noted:

a. There was no threat by accused at any time to do bodily harm to the
deceased. '

b, His arming himself was customary by all soldiers of his unit, as they
were in a combat zone and subject to attack by the enemy,

¢. The taking of another soldier's rifle when he could not £ind his own
equipment was without objection by the occupants of the tent.

d, His stated purpose of going to hunt a place to sleep and then going
to an area where a sergeant and a corporal were preparing sleeping quarters
' 18 undisputed and not a self serving declaration, :

es His not seeking deceased where he had last seen him negatives any
intent that he took the rifle to do deceased bodily harm.

f. His "good humor" when telling Sergeant Yanko that it was accused
who had given him such a severs beating.

g+ Accused had no knowledge that deceased had gone to the kitchen
for salt and pepper, nor did he know what deceased had in his hands
when he threw something away and immediately assaulted him.

h, His having the rifle at a “élihg“ position when an unprovoked
attack was made on him by deceased and made with such suddenness that
the rifle was not fired until after their bodies had Y"eollided™,

i, His inability to "retreat" or even call for assistance, which
because of the suddenness of the attack, was impossible, is shown by
the actions of Sergeant Yanko and Sergeant Wells, ’

Such evidence does not contain a basis on which | i

malice can be inferred,
Per se, it is not susceptible of a conclusion on the part of the court,
beyind & reasonable doubt, that accused killed intentionally and with
malice aforethought, The Board of Review has repeatedly held that &
killing under like circumstances is manslaughter only =

12,
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"In State v. Thompson (9 Iowa 188), deceased advanced upon
accused with a heavy board. He dropped the board and con-
tinued after accused unarmed, Deceased was strong and in
" the prime of life, whereas accused had recently fallen off
a horse and broken several ribs, He had been out of bed
only a day or two., Vhen deceased reached a point near
accused the latter shot him, It was held that accused
was not justified in killing his agsailant to avoid a
violent beating, he having no reason to fear death or
great bodily harm. Similarly, in the present case, ac-
cused, armed with a rifle which he could have used as a
club, had no reason to fear death or grievous bodily
" harm, and it was not reasonably necessary for him to
shoot deceased to protect his life or limb, Furthermore,
accused could have avolded the danger by retreating when
decsaged threatened to attack him from the steps. To
have retreated would have lessened the danger materially,
and his chances of suffering death or grievous bodily harm
from a thrown bottle were infinitesimal, Instead,
believing that deceased had been drinking, and knowing
him to be in an ugly, threatening mood, accused elected
to remain on the scene and invite the disaster. He
failed to take proper steps to avoid the cabtastrophe.

However, in the opinion of the Board of Review, the
accused was not guilty of murder, but only of voluntary
manslaughter, Had accused formed a design to kill Green,
he could have carried it into effect upon seeing him on
the porch or at some point in the chain of events prior

- to the actual killing, He warned deceased to stay back,
and fired the first shot into the ground. Only when hs
believed himself cornered and in great danger did he
fire the fatal shot, He thus lacked the malice afore=~
thought essential to murder. His state of mind is best
described by his statement to Sergeant Nailon immediately
subsequent to the crime; i.e.,, that he had lost his head.
The case is distinguishable from a recent one in which,
after a quarrel, accused procured a rifle and, without
warning, fired the fatal shot (Bull, JAG, May 1943, sec.

450(1))en (Cl 235044, Winters, XXI B.,R. 265).

The Manual for Courts-Martial states that the use of a deadly
weapon presumes malice but it does not follow that such presumption

13,
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cannot be overcome in a situation negativirg such presumption. The
prosecution is still charged with proving the offense as alleged =

#The words 'deliberately! and 'with premeditation!
have been held to mean '* ¥ * an intent to kill, simply,
executed in furtherance of a formed design to gratify a
feeling for revenge, or for the accomplishmént of some
unlawful act!? (vharton's Crim, Law, Vol. 1, sec. 420).

In numerous cases vherein the facts were far more aggravating than those in
the instant case the Board of Review held that the offense was not murder
but manslaughter -

"The evidence thus shows that deceased forcibly
pushed accused aside in order to place a bet in a crap
game and that he directed some foul language at accused
in an angry manner and possibly threatened him with harm.
Thereupon accused went to his barracks and obtained his
rifle and 'some ammunition, On the way back to the crap
game accused saw deceased on a porch adjoining the
barracks in which the game was in progress. As accused
passed the steps, deceased threatened him with the bottles
and started down the steps after him, whereupon accused
told him several times to keep away, and backed away as
deceased advanced, VWhen deceased reached a point only
a few feet from accused, the latter fired a shot into the
ground., According to eyewitnesses,’ deceased then dropped
the bottles and lunged or jumped at accused, who pointed
the rifle at him and fired twoshots in rapid succession,
thereby killing him" (CM 235044, Winterg, «XI B.R. 265),

The Board of Review has repeatedly held an accused guilty of mansiaughter
when there was not adequate provocation =

"4o It is undisputed that at the place and time alleged,
without legal justification or excuse, accused willfully and
unlawfully shot Crompton with a revolver and that Crompton
died.as a result, The shot was fired in apparent heat of
passion under provocation, The provocation was not of such
degree as might be deemed adequate to excite uncontrollable
passion in the mind of a reasonable man (par. 149a, h.C.N,)
and flnd%ngs of guilty of nurder, as charged, would have been
legally Justi?ied. The evidence is legally sufficient to
support the findings of guilty of the lesser included offense

of voluntary manslaughter, in violation of Arti i n
(Cit 222737, Gilvert, XIIT B.R. 315), rtiele of jiar 931.

1.
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Likewlse has the Board of Review held a killing only manslaughter where
deceased used only gestures and insulting language and accused killed
him with'a beer mug =

UThe unlawful homicide of which accused stands
convicted was obviously committed by him on sudden
impulse aroused by provocative action anudging him
in the ribs_7 and insulting language of the deceased.
The weapon used was not one which would ordinarily
be considered a deadly one * ¥ *% (CM 213348, iicClain,
X B,R, 270).

This Board of Review recently held (CM A=-260, Hill) that a killing
under like clrcumstances was manslaughter only. In that case deceased,
after cursing and abusing accused, attempted to take a blanket from him
and accused picked up a loaded rifle, A "scuffle" ensued during which
the rifle was discharged killing deceased. Although several soldiers
were present accused did not call for help. = Excerpts from the holding
in that case follows ' : ’

"Accused admitted that the rifle which caused the -
death was one that he picked up to use as a club,
Immediately after the shooting the accused was found
holding the rifle at the position 'port arms' and before
surrendering it he first ejected a cartridge therefrom,
Immediately after the event he gave a reason for his
shooting the deceased and a short time later stated that
he did not mean to do it, The latter statement denies the
intent of the accused but not the homicide., Although
accused testified that the rifle was discharged during
the struggle, and that he did not know who cocked it or

" how the trigger was pulled, there is ample evidence in
the record from which the court could infer that the
accused cauged the death of the deceased, * * *

If the accugsed reasonably believed that he was
in immediate danger of death or grievous bodily harm
from the deceased he was justified in using such means
as were then available to him including that of killing
his assailant in self-defense (Brown v. United States,
256 U.S. 335, 343), but the facts and circumstances
which would excuse the killing must be such as to in=-
duce the reasonable belief or fear of the existence of
such peril of death or great bodily harm (4llison v.
United States, 160 U,S, 203, 217; Acers v, United
States, 16/ U,S. 388, 392).

.15,
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* * X : '
Certain evidence is present in the record from which
the court could conclude that the accused, when he I?icked
up the rifle to use in the nature of a club, acted in self=
defense * % * From other evidence in the record the court
could conclude that the accused at  such time could not
entertain the reasonable belief that he was in danger of
death or grievod bodily harm == the altercation was not so
heated that other soldiers in the tent became interested
in the affair, one thought that they were just tusselling
as they usually did; his tent mates did not think that
either the accused or the deceased were talking loudly,
although another soldier some distance away heard arguing
and got up with the intent of stopping it; accused did
not call out for help from his tent mates but a few paces
away; - immediately after the shooting accused bore no
. marks of injury upon his face or person although his
clothes were disarranged and his shirt was hanging out;
accused neither in his statement immediately after the
affair or as a witness at the trial claimed that he
~was in fear of his life or of grievous bodily harm; at
the trial, after reasoned thought, the accused, in answer
to the question *Why did you pick up the gun?f, testified
"Well, Sir. He asked for my blankets and he hauled off
and hit me, and then I grabbed my rifle to hit him with
it * % %1, * **Ag it was accused who picked up the
rifle initially, the threats of the deceased upon the
life of accused cannot be associated with the rifle or
any other dangerous weapon, ° .
The deceased had committed an ordinary assault
upon accused in striking him, Generally, an ordinary
agsault is not sufficient justification for the use of
a deadly weapon in defense (Allen v. United States , 164
U.8. 4925 sec. 613 Wharton's Criminal Law). Whether
or not sufficient circumstances exist to establish that
the accused acted in self-defense is for the court to
decide as a question of fact (Allison v. United States,
supra; Brown v. United States, supra)s. There is
sufficient evidence in the record from which the court
could conclude that the use of the rifle as a club by
the accused was not justified in self-defense, Hence,
if the death of the deceased was caused thereby, al-
though unintended by the accused, he is legally guilty
of voluntary manslaughter,

16.
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(3) That accused at the start of the quarrel
did not intend the death of deceased but during the
altercation, in the heat of sudden passion intended
the act.causing death is sufficient to constitute the
crime of manslaughter, Although accused testified
that when he first seized the rifle he intended to
use it as a club and in fact the rifle was not fired
while the participants were in the tent, the court
could none the less find from the evidence before it
that subsequently accused intended to discharge the
rifle., It is sufficient that such intent exists
at the time the act is committed, * * *u

In the instant case the evidence is circumstantial in its entirety as
to the manner in which the rifle was fired - whether by accused or by
the impact of their bodies when they "collided" no eyewitness could
gtate.

Mhere conviction results from circumstantial
evidence, the circumstances must not only be consistent
with guilt but also must be inconsistent with innocence.
The evidence must be such as to “exclude every fair and
rational hypothesis save that of guilt * % xn (Ci 242553,
Fernandez, XXVII B,R, 103).

Paralleling the facts in the instant case with the one last cited we
find accused armed with a rifle but with no expressed intent to use it
against deceased. He was in an area where he had no reason to expect
deceased to be, having no knowledge that deceased had been sent to the
kitchen, He was attacked without provocation by deceased who at that
time was carrying "something®" in his hands which he threw away and
"lunged" at him and who, three hours previously, had inflicted on him
great bodily harm. Vhile being bowled over backwards by deceased the
rifle was discharged - now, or by whom, there is no evidence in the
record disclosing,

In this theater of operations a Board of Review is not privileged
to weigh the evidence and drew its own conclusions therefrom, However,
its duty is to determine the legal sufficiency of a record of trial and
to epply the principles of law which every soldier is given by the Con=-
stitution which overshadows all rules of evidence or prescribed procedure,
either civil or criminal, to the end that substance shall be above form
and justice above the mere appearance of justice. = The record containing.
o evidence that accused had that element of malice at the time of the
killing, which is essential for a conviction of murder, it follows that
a cowrt may not infer such by surmlses or speculations of its own and
impute motives to the accused not supported by the evidence and he cannot
50 be found guilty. ~Thers is evidence from which a verdict of voluntary
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manslaughter can be found, The court found thab accused had no
reagon to believe that it was necessary to use the rifle in such a
manner that death would probably result therefrom and his actions
warrant the court, in whose province lies the determination of such
facts, in finding that the killing was unlawful, but not accompanied
by malice aforethought. The element of malice aforethought being
lacking the crime resolves itself into one of voluntary manslaughter,

Since the accused is guilty of voluntary manslaughter only,
that portion of the sentence adjudging confinement in excess of “ten
years is illegal, It is my opinion that the record of trial is
legally sufficient to support only so much of the findings of guilty
as involves findings of guilty of voluntary manslaughter, at the rlace
and time and upon the person alleged, in violation of Article of War
93, and legally sufficient to support a sentence of dishoncrable dig=
charge, forfeiture of all pay and allowances due or to become due,
and confinement at hard labor for ten years = the maximum suthorized for
voluntary manslauzhter. :

Confinement in a penitentiary is authorized by Article of Var 42
for the offense of voluntary manslaughter, recognized as an offense
of a c¢ivil nature and so.punishable by penitentiary confinement for
more than one year by section 454, Title 18, United States Code.

Judge Advocate,
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ARMY SERVICE FORCES
In the Branch O0ffice of The Judge Advocate Gemneral
Melbourhe, Victoria,
Australia.

Board of Review
CM A-1981 ‘ 30 April 1945.

UNITED STATES

Trial by G.C.M,, convened at
Headquarters Base K, USASOS,

AFO 72, 5 March 19145. Dishonor=
able discharge, total forfeitures,
_confinement for life., The United
States Penitentiary, McNeil
Island, Washington.

Ve

Private First Class JOHN R.
BAKER (3910410)), Detachment
Medical Department, 49th -
General Hospital.

N N S Nt Nt St i N

HOLDING by the BOARD OF REVIET
STAGG, ROBERTS, and MURPHY,
Judge Advocates.

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2. The accused was tried upon the following charge and specification:
CHARGE:  Violation of the 92nd Article of War.

Specificationt In that Private Firat Class John R. Baker,
L9th General Hospital, did, at Base "K", APO 72, on or
about 25 January 1945, with malice aforethought, will-
fully, deliberately, feloniously, unlawfully, and with
premsditation kill one Telesforo Iglesias, a human
being by shooting him with a Forty Five Caliber pistol.

He pleaded not guilty to the charge and specification, was found guilty as
charged, and sentenced to dishonorable discharge, total forfeitures and con=-
finement at hard labor for life. The reviewing authority approved the
sentence and designated the United States Penitentiary, McNeil Island,
Washington, as the place of confinement. Pursuant to Article of War 503, the
record of trial was forwarded to the Board of Review, Branch Office of The
Judge Advocate General, Melbourne, Vietoria, Australia.

3. The evidence reveals that about 6:30 P.M, on 25 January 1945
Privates First Class John R. Baker (accused)-and Clarence H. Hanuksela and
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V. Davis, members of the Lgth General Hospital, Tacloban,
g;tv:feP??eere playi.;g cards and drinking strong Filipino wine (Re 33) or
whiskey (R. L5) in one of the wards. They consumed two q;mrts of liquor,
acoused and Hanuksela doing mwost of the drinking (R. 3L), "Baker # # & drink-
ing ‘the heaviest® (R. L1, L6). Accused asked Private First Class Anders
Wallacker who had joined them to lend him his .5 calibre pistol so that he
could take it to town. Wallacker gave him the pistol containing a clip of
ammunition (R. Lb). As accused was "olumsy" with it, he was asked to give
it to Davis but he refused (R. 37, L3) and fastened the holster to his belt

(r. 38).

Hanuksela, Davis, and accused left the hospital about 8:30 PM. go~-
ing to town and taking with them another quart bottle containing "GI aleohol
and grape fruit juice” (R, L7). Accused was then wearing e white T-shirt
and khaki pants 21{. L9). Be was drunk (R. 34, 47); "He wasn't acting sober.
Ho was rather boisterous. He couldn't keep his balance very well" (R. 41). -
On the way to town they apparently consumed the third bottle of liquor (R.35).
Arriving there they went to the WAC area where a dance was in progress and
sought admission, They were not permitted to enter the dance hall, the MP
at the door telling them they were too drunk and had no invitations (R.35, 38,
39, L8). The three soldiers temporarily became separated in the orowd and
when Hanuksels later saw accused he was "getting off the ground" (R. 35, 39).
Either Hanuksela or acgused purchased a quart of liquor from a sailor and they
drank “some of it" (R. 35, 39). Davis warned them that "the MP was going
to run them in if they didn't leave" and about 10:00 or 10:30 P.M, acoused
and Hanuksela left the WAC area (R. 50)., At that time accused was "stagger-
ing" and "not hardly walking straight" (R. L8) and he and Hanuksela "were
holding on to each other" (R. 35). Hanuksela testified “the last I remember
is that we left the WAC area and I fell in the ditch, and I'll.say Baker was
as drunk as I was, or more" (R. 36).

Later that night two American soldiers called at the municipal police
station at the comer of P, Burgos and Del Pilar Sireets, Tacloban. One
of the soldlers, identified at the triel as accused, had "sort of brown or
red color" hair, was wearing a white T-shirt, and had a L5 calibre pistol at
his waist. (R. 8, 11, 12, 13, 1L4). They were both very drunk (R, 11); were
staggering, “oould stend, but mot good" (R, 13).  They asked the policemen
on duty where the "pom pom" (prostitution) house was, The police said that
they did pot know and that.the soldiers should go home because they were drunk.
Acoused and the other soldier became "unreasonable" and accuted attempted to
take the pistol out of the holster but "was prevented by his companion".
After arguing for a few minutes they left the police station., Accused fell

-into a ditch in-the road; his companion ettempted to pick him up but also

fell down (R. 13). They finally got up and walked al

ong Del Pilar Street
toward Veteranos Street (R, 8, 12), being followed by the police sergeant
and enother policeman (R, 9), Accused and his companion again fell down
and, while lying on the ground, accused fired a shot in the air. The two
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soldiers helped each other up, “They were having a hard time getting up from
the ground., # * = they could hardly get up", and went a little further to

the house ocoupied by Telesforo Iglesias and his family (R. 9, 1L). Accused
there spoke to one Segundo Commendador,®asking for pom pom", who replied,
"Sir, I cannot give you, because these girls in the house are not bad women®.
Acoused then said that if Segundo "does not want to give him # # % he would.
shoot him, pointing the gun to Segundo™ (R. 17). The Filipino quickly clos-
ed the door and went to the kitchen at the rear of the house where other
members of the family were hiding (R. 19). Telesforo Iglesias, however, re-
mained asleep on the floor in the middle room of the house, lying on his.
right side next to the sawali wall or door which separated that room from the
front room of the house (R. 19). As the two soldiers left the house acocused
stumbled and fell into the ditoch in the middle of the street, the police A
sergeent testifying that "I think he was paralized" (R. 9, 1L). Thenacoused,
who was about two meters (R. 10) or 8 feet from the house (R, 15), fired
five shots toward it (R. 9, 1L, 15), followed by another shot "in the
“entrance of the house" (R, 10). .

Acoused crossed the street and went toward the buildings on the other
side. . 1/5 Carmichael who was there, seeing sacoused waving a pistol in the
air, thought that accused might fire at him and ran between two bulldings to
Veteranos Street (R. 2;)s Accused followed, He walked like a drunken man,
foll against the tuilding, and staggered out from between the houses waving
the pistol to a parked truck (R. 2la, 28). 4 sergesnt of the guard who had
been ¢alled by a guard stationed on the corner waited behind the truck until
accused looked the other way and then hit him with his (the sergeant's)
pistol. Acocused threw his gun away saying,"'I'1l throw the gun away' or
words to that effeot" and was then taken into custody (R. 25). The sergeant
testified that in his opinion ascused "was either drunk or insane = * * he
was very drunk" (R. 26). About three minutes had elapsed between the time
the six shots were heard and aoccused was seen coming from between the houses
on Veteranos Street (R. 28). ’

Shortly after the shooting outside the Iglesias house one of the
policemen who had followed accused went there and inquired whether anything
had happened, and was told "No, nothing happen" (R. 15). No other shots
were heard at the Iglesiams house that night (R. 20).

About 8 o'clock the next morning Marcellina Iglesias attempted to
awaken her father, Telesforo Iglesias, who was lying on the floor in the samse
position that he had been at the time of the shooting the previous night,
and found that he was dead (R. 19, 20, 23). The deceased was examined by a
dootor who testified that he had died within the previous 24 hours as a
result of a gunshot wound to the hsad, about three inches behind and slightly
over the right ear (R. 6). The doctor probed the wound and extracted a
portion of a .45 calibre bullet (Re 7). Investigation revealed five or six
bullet holes in the front door of the house (R. 11, 20, 23) and two or three

3
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tter being near the place
in the second door or wall (R. 11), one of the la
where deceased's head had been resting as he lay sleeping on the floor
(Ro 21). The two doors were about L yards apart (R. 10), the front door
being made of thin wooden planks and the inner door of sawali (R. 24).

anuary 1 accused ms showm a L5 calibre pistol at the
Provoctozaiashil'l ogtizl:s;nd admitted that he had had it in his possession
on the night of the shooting (R. 30). He sald that he had seoured the
pistol because he believed it was necessary to have one before going to
town (Re 31), He further admitted that he had been drinking in the L9th
General Hospital (R. 31) and outside the WAC barracks (R. 32) on the night
in question,

Accused elected to remain Qilent.

L. On the night of 25 January 1945, accused, after having been
refused sexual intercourss at the house occupied by Telesforo Iglesias and
his family, fired six times with a .45 calibre pistol into the house from
-8 distance of about eight feet, The next morning Telesforo Iglesias was
found dead, having been shot in the head with a ..5 calibre bullet that had
apparently gone through the door or wall of the building., Accused was
charged with and found guilty of his murder, the court thereby having
determined that accused unlawfully killed deceased with malice aforethought
(par. 148a, M.C.M., 1928), From the evidence the court could properly
conclude that one of the shots fired by accused caused deceassd's death,
Malice aforethought, necessary to the orime of murder, -

"« * # does not necessarily mean hatred or personal
i1l1-will toward the person killed, nor an actual intent
to teke his life, or even to take anyone's life. The
use of the word 'aforethought! does not mean that the
malice mast exist for any particular time before com-
mission of the act, or that the intention to kill must
have previously existed. It is sufficlent that it
exist at the time the act is committed, (Clark.)

"Malice aforethought may exist when the act is un-
premeditateds It may mean any one or more of the
following states of mind Preceding or ocoexisting with
the act or omission by which death is caused:s An
intention to cause the death of, or grievous-bodily
harm to, any person, whether such person is the person
actually killed or mot (except when death is inflicted

~ in the heat of a sudden passion, caused by adequate
provooation); lknowledge that the ast which causes death
will probably cause the death of, or grievous bodily
harm to, any person, whether such person is the person
actually killed or not, although such knowledge is

L.



(81)

accompanied by indifference whether death or grievous

bodily harm is caused or not or by & wish that it may

not be caused; * » ** (par. 148a, M.C.K,, 1928,

p. 163). : - .

Every person is presumed to intend the mtural and probable consequences of
his act, and the use of a dangerous weapon, resulting in a homicide, by

one having no right to use the weapon at that time snd place, and in the .
absence of mitigating facts, is always regarded as evidence of the existence
of malioce trorethought. The intentional discharge of the pistol into the
house by accused "clearly tends to establish that, whether or not he had

- any special malevolence toward eny partioular individual, he was possessed
of a 'generally depraved, wicked, and malicious spirit, a heart regardless
of soclal duty, and a mind deliberately bent on mischief,' which has been
held to be embraced by the term 'malice aforethought'™ (Liggins v. U.8.,
297 F. 881; Allen v. U.S., 16, U.S, 192, 17 S.Ct. 154).

From the evidence the conclusion is inescapable thut acocused was
drunk at the time of the fatal shooting. Accused did not testify but in a
statement contained in the papers acocompanying the record of trial, said
"I swear that I don_ reember anything that happened after we left the
vicinity of the WACs barracks"”. The question is therefore presented
whe ther accused was so drunk as to preclude a finding that he acted with
malice aforethought. The record contains some evidence that acoused was
possessed of abllity to reason a few minutes before the shooting; he and
hie companion were sufficiently in control of thelr mental faculties to go
to a police station to seek the address of a houso of prostitution; accused,
in order to force compliance with his request for “pom pom" at the Iglesias
house threatened to shoot the Filipino who refused.him admission and
imediately thereafter fired into the house; he was apparently consecious of
some wrong-doing immediately after the shooting for when apprehended he :
threw his gun away., Accused clearly showed by his attempts to gratify his
sexual desires through the seguence of events related that he had sufficient
mental capacity to carry into effect such intent, The determination of
the guestlon of accused's mental abllity was for the court-martial as
triers of fact (II Bull. JAG L27; People v. De Moss, 50 P, 2d 1031 (Cal.);
Bishop v. U.S., 107 F. 2d 297, 3013 MoAffee v. U.S., 111 F, 2d 199, 205)..
By its findings the court-martial resolved the question against acoused and
the Board of Review may not substitute its conclusion therefor whatever may
be their personal view (CM A-1526, Burton, and cases there cited). The
olosely anmalagous case (CM 223336) reported in detail at page 159, et seg,
in Volume I of the Bulletin of The Judge Advocate General, has been consider-
od by the Board of Review and is distinguished from the instant case because
from the evidence now under consideration mental capacity may be inferred.
It follows that since the record contains substantial evidence upon which the
findings of guilty may be predicatod it is legally sufficient to support the
findings and the sentence.

A sentence ot death or of life imprisonment is mandatory upon
conviction of murder in violation of Article of War 92, Qonfincnent in'a

Se
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penitentiary is authorised by Article of War L2 for the offense of murder, :
recognised as an offense of a oivil nature and so punishable by penitenti
confinement by seotions 273 and 275 of tho Criminal Code of the United
States (18 U.S.C. L52, Lsh).

""" 5, For the reasons stated above the Board of Review holds the
record of trial legally sufficient to support the findings and sentence,

(Absent) , Judge Advocats,

Colonol, JQA!G.D.
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‘ ARMY SERVICE FORCES '
In the Branch Office of The Judge Advocate General

‘ Melbourne, Victoria,

Australia,
 Board of Review 25 April 1945.
CM A-1982 : o
UNITED STATES Trial by G.C.M., convened at
' Headquarters, Base K, USASOS,
Ve AP0 72, 6 March 1945, Dis-
honorable diacharge, total
Private IESTER C, CLINE forfeitures, confinement for
(39095398), Headquarters ten years. The United States
and Service Company, 153rd Penitentiary, MclNail Island,
Engineer Construction Waghington,.
Battalion, )

HOLDING by the BQARD OF REVIEW
STAGG, ROEERTS, and MURFHY,
Judge Advocates.

le The record of trial in the case of the soldiér named above has been
examined by the Board of Review,

“

2, The accused was tried upon the following charge and specification:
CHARGEs Violation of the 92md Article of War,

Specification: In that, Private Lester C. Cline, then
Technician Fifth Grade, Headquarters and Service
Company, 153rd Engineer Construction Battalion, did,
at A,P.0. 72, on or about 13 January 1945, with malice
aforethought, willfully, deliberately, feloniously,
unlawfully, and with premeditation kill one Tech-
nician Fourth Grade Dallas F. Vancil, a human being,
by shooting him with a rifle,

He pleaded not guilty to the charge and its specification, was found guilty
of the specification except the words "malice aforethought, deliberately®,
and "with premeditation®, and mot gullty of the charge but guilty of a
violation of Article of War 93, He was ssntenced to dishonorable discharge,
total forfeitures, and confinement at hard labor for ten years, The re=
viewing authority approved the sentence anmd designated the United States
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Penitentiary, McNeil Island, Washington, as the place of confinemsnt,
Pursuant to Article of War 50%, the record of trial was forwarded to the
Board of Review, Branch Office of The Judge Advocate Gensral, Melbourns,
Victoria, Australia. IR : o

3, The evidence reveals that Private Lester C. Cline (accused) amd

T/4 Dallas P, Vancil (deceased) were members of the 153rd Enginser Con=
struction Battalion stationsd at APO 72, and on 25 December 1944 occupied
the s tent which was located on the other side of a bridge from their
com » On that evening they became involved in an argument over the
ownership of some liquor and decided to split up the partnership in their
joint operation of a whiskey still (R. 67), the accused paying deceased
100 pesos for his share, A fight then developed after which deceased
went to his tenmt, loaded his rifle and threatened to shoot accused (R. 66).
The fight was witnessed by T/5 Arthur W, Cushing who told accused to
 "break it up", The matter was then reported to the First Sergeart (R. 32,

60, 66) who went to deceased and asked him for his gun, The latter
refused to give it up saying that accused was "gunning” for him, After
some discussion deceased said that he would not bother accused "so long
as he don't bother me" (R. 60),  Accused was told of this conversation,
and, with Cushing returnsd to the temt to get his persomal belongings.
Deceased said to him "This is a loaded rifle I got, and I got a good mind
to empty it at you" or words to that effect. Accused said ®Go ahead"

and he and Cushing ran back to the company aves (R. 61, 66, 67). Thers=
after accused moved_ to another tent, ( ’ ? ) _

About 8300 o'clock on the morning of 13 January 1945, T/4 Elmer L.
gmstrong awoke and heard accused and deceased, who app?a;ed/éo have been
thai:kinii (R. 44), arguing about monsy that deceased owed to accused. At

ut'a*d:c:as’xed told accused "something to the effect that 'If I catch
g;tix n]oci A 6I 11 ki1l you'® (R, 41), About moon accused, who had been
d :g + 63), met First Sergeant John L, Gentile and told him "Vancil

sTI/Jre ty drtmk'a.nd he is in m condition to go to work, and he just made
?R Iézl;m IAdon t want to see him ruined-because we are such good friends"
pl:zce a; ] ccuse? endeavored to get amother soldier to work in deceased's
lace ani °t'a8n t in shape to go to work anl wanted somebody to take his
P gt him out of trouble" (R, 35b). Accused did mot then seem

:ggmrgn;ﬁi,th dgeased (R. 36),  About 2300 o'clock that afterncon accused's
noncommingio ne‘:icer, First Lieutenant Herbert L, Humphries, dispatched a
8sloned officer to £ind him as he had failed to Ushow up" for dutye

and deceased had been drinking, the

a tent and found them and t
intoxicated®, H iwo other soldiers "rather
fixed up" (R, 18,92%1:““(1 that they be sent to the "medics" to "get them

2,
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About 5:30 that afternoon deceased asked Sergeant Gentile if he
(deceased) would be "busted" for mot reporting for work that afternoon
(R. 29, 62) and the Sergeant told him to see Lieutenant Humphries,
Shortly thereafter deceased asked Lieutenant Humphries the same questioxn
anl was told by him that the matter had been referred to his (deceased's)
commanding officer, At that time the deceased was not as drunk as when
seen by the Lieubenant that afternoon bubt he was too drunk to work and
was not permitted to report for duty (R. 21). About 5:45 deceased was
. 8een to cross the bridge going toward his tent, He was then under
th; influence of liguor but appeared to be "very jolly" (R. 30, 34a,

37.

Asuncion Avello testified that late in the afternoon that day when
it "was not time yet to have a light®", the accused:

"% % % went to my house to get his clothes, which I
am laundry. I di1d not see him with gun, I have seen
him that he has the gun when he was on the way. Vancil
was spproach to my house, and they meet in one way.
Vancil fall down, the other soldier pick him up. Vaneil
call, saying 'Hello, Les' and right after, during his
saying 'Hello, Leg!, he [ accused holding the rifle at _
his waist (R. 28)/ shoots the gun.* * * /eight timea(R. 28)/.

* % %
Q Then the shots were fired, was he still down or was he
Getting up?

A He was standing up.

¥hen Vancil said 'Hello, ILes', was he angry or friemdly?
* % # .
He don't appear as he is angry.

He did not appear to be angry?
" He did not; he was laughing. -

O b O

As Vancil approached Cline, did you observe whetber or
not Vancil was carrying anything in either hand.
A Vancil was carrying on his shoulder a sack, #* #* % [ Holding
with right hand (R. 25)/.®  (R. 23=24).

Asuncion wes the only eye-witness to the shooting, She had been walking
about "26 paces" behind accused who, at that time, was about eight feet
from deceased (R. 27). She did not see deceased ®put hand in his pocket™
(R. 27, 28), After the incident she immediately left the scene and went
to the home of her sister (R. 25). .

3e
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About 6300 o'clock accused, who appearsd to one witness fa 1ittlen
excited (R. 39) and to amother ®very nervous® (R. 49), asked for, and was
"given, & ride in a truck to the Headquarters and Service Company area,
About twenty minutes later (R. 40, 45), he entersd the tent ocoupied by
T/, Armstrong and T/5 James A, Dolan and stated “that he had pumped eight
shots in Vancil's body and !I think he's dead'® (Re 40)s Dolan testified:

o % * /“acoused said_/ 'I told you I'd have to do it

* * gooner or later, and I did'. Then he said, 'I fired
a whole clip into Vancil!, Then he said that he was
afraid of him and that Vancil had threatened to kill
him earlier in the day and he was afraid to stay in
his tent because he couldn't see anyone coming to it
* % ¥ (R, 46), B

At that time accused "had been drinking”, ®was nervous", and made no
_attempt to "hide what he had done® nor did he indicate that he was "going
to try to get away" (R 46). , I

"About 6300 ofelock or shortly thereafter (R. 8, 19, 30, 33), deceased's
body was found in a muddy path (R, 22) about 25 or 30 yards (R. 13) or, ac=
cording to another witness, 100 yards (R. 31) from his shack. His instant
death was caused by ",30 cal, bullet or bullets that probably entered in
the right shoulder in back and passed through * * ¥ / his / heart® (R. 17,
20, 31, 51). Deceased *had a cigarette butt, burned down to his fingers,
with possibly an inch of ash on it" in his left hand (R, 12, 20, 34, 51).

A sand bag (R, 11, Ex, 2) and four expended' 430 caliber cartridges were
found nearby (R. 13, 20, 34). -

The day following the killing accused, after having been advised of -
his legal rights (R. 7), gave a statement to the investigating officer,
In it accused recounted the argument of Christmas evening and stated:

N % *

During the morning of 13 Jammary 1945, Vancil
and I were in my tent and we were arguing, Armstrong
was RBying on his bunk, Vancil told me that he would
kill me, I think Armstrong heard him say it,  Van-
c¢il told me several times during the day that he was

- going to kill me, Vancil had moved his shack across
the road into the brush, That afternoon.we were over
at Vancill's shack, He was sitting on the cot and I
was sitting on the floor of the shack with oy back
towards him, He had my gun on his lap. I heard the
gun go.off, The bullet psssed within six inches of me
and went through the corner of the tent, I turned
‘around and asked Vancil what the hell he was up to,
Vancil kind of laughed and said that the gun had gone

be
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off accidentally, Then we sat in the doorway
of the shack and took turns shooting at a stump,
I was half-way afraid at the time that he would
shoot me. I didn't turn my back on Vancil any-
more and watched him pretty closely, Then we
started back to my tent, Vancil and I had been
drinking off and on all day,

On the way to my tent we met Sgt Stauber,
Sgt Stauber talked to us at the tent for a while
and then left, After a while Vancil and I started
arguing, Vancil told me that he was going to get
his rifle and if he saw me within thirty feet of
him he would kill me. Then Vancil left, It
worried me because I believed that Vancil meant
it.

I had some laundry over at Vancil's shack.
Shortly after supper, I went to get it. I
was afraid of Vancil so I toock my rifle with me,
I had the girl at Vancil's shack carry my laundry
and we started back to my tent. The girl was
walking a short distance behind me, I hadn't
gone far when I saw Vancil coming down the road
about ten yards from me, At about that time,
Vancil saw me, Vancil put his hand in his
pocket. I thought he had a pistol in his
pocket so I stood still, Vancil began to walk
faster., I pointed my gun at Vancil and squeezed
the trigger and kept squeezing it until the gun
was empty, Vancll went down.” I was shaking
very hard, I stood there for a few minutes
until I stopped shaking, Then I went back to
my tent and sat on my bunk for a while, After
a while I went out to the road and caught a ride
on a truck going down to H&S Company. I was
talking to some of the boys when they came and
got me and took me to B Company.," (Pros. Ex, 1).

Deceased!s shack was examined and there were "found a bullet hole
in the corner of the shack where Cline had said it would be® (R, 16) and
expended cartridges (R. 14, 16).

-

T/5 Calvin D. Naquin, of accused's unit, testified that deceased had
rreviously borrowed his 438 Smith and Wesson pistol; that on the day in
question the deceased was drinking and asked to borrow the pistol but he,
Nequin, refused to lend it to him (R. 70). : ,

5
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Several witnesses testified that deceased, when drux:zk, was
Ngquarrelsome" and "overbearing ¥ ¥ ¥ hard to get along with" (R. 355);
"angry and threatening® (R. 42); Mugly® (R. 43); a "trouble maker
‘(R. 48) and "belligerent® (R. €3). .

Accused elected to be sworn and testify. He recounted the argument
of Christmas night stating that he had requested that deceased be placed
munder arrest®, He-further stated that he and deceased had had no more
trouble from Christmas night until the day of the killing (R. 72). As
to the events on that day his testimony was to the same effect as that
in the sworn statement he made to the investigating officer above set
out. He further testified that when he saw deceased on the path the
latter said "Les, * * * You know what I told you'!, and made a gesture
with his right hand to his right pocket" (R. 73), and that he had shot
deceased because he thought he had a pistol in his pocket; that once
before he had seen him with a pistol and thought that he would use it,
"I thought he would kill me, He had told me, emphatically, that he
would, in such a way that I had no doubt in mind" (Re 74),

Captain Adam L, Gorezyca and First Lieutenant John B, Fope,
defense witnesses, testified that accused was a member of their command
and that he was an excellent soldier, easy to get along with and a
willing worker (R. 57, 59).

4e The evidence reveals that accused and deceased had been friends.
Deceased had a general reputation of being & trouble maker and belligerent
when drunk, On Christmas night, 1944, during a quarrel between them,
deceased threatened to shoot accused, They apparently settled their
differences and were again friemdly, On the morning of 13 January 1945
both accused and deceased were drinking and-again quarrelled, Deceased
again threatened to shoot accused. However, they settled their
differences and contimied drinking. In the afternoon while they were
sitting in deceased's tent, the latter fired his gun and the bullet
passed about 6 inches from accused's head. Deceased said that the
gun had been discharged accidentally., After they left the tent another
argument ensued in which deceased said that if accused came within thirty
feet of him he would kill him, Shortly thereafter accused saw de=-
ceased walking toward him about eight feet from him, Accused testified
that deceased made a motion toward his pocket saying "Les, * * * You know
what I told you"; that he (accused) believed that he was about to draw
& pistol and, being in fear of his life, he shot and killed deceased.
The evidence reveals, however, that deceased was holding with his right
hard & sand bag resting on his shoulder and had a lighted cigarette in
his left hand, It further reveals that deceased was drunk, fell down,

got up, said "Hello, Les" (accused's name) in a f
was immediately sho1".. ) @ friendly fashion, and

6.
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To excuse a killing on the ground of self=defense one must
reasonably believ.,aw that his life is in danger or that he is in danger
" of suffering great bodily harm and that it is necessary to kill to

avert the danger v. United States, 160 U.S, 203, 217; Acers
v. United States, 164 U.S. 388, 392).  Furthermore, he must retreat
if by so doing he may lessen the danger (16 Harv. Law Rev, 567; 12

' Iowa law Rev, 1713 18 A.L.Re 1279), Thus in CM 235044, Wintera,
IXI B.R. 265, 271, there appears the followings S

"When it comes to a question whether one man
shall flee or another shall live, the law decides
that the former shall rather flee than that the .
latter shall die" (Comm. v. Drum, 58 Pa, St. 9, 22). .

"No balm or protection 1s provided for wounded
pride or homnor in declining combat, or sense of
shame in being denounced as cowardly. Such thoughts
are trash, as compared with the inestimable right to
live" (Springfield v. State, 96 Ala. 81, 11 So. 250).

An honest although unjustifiable bellef in the necessity of killing in
self-defense may, however, reduce an intentional and unlawful homicide
to manslaughter (CM 235044, l};.l&ﬁu, gupra; Kipard v. U,8,, 96 F. 24 522;°
mmﬁ Ve U.§., 162 U.S. 466 . R - - )

Whether accused shot deceased with malice aforethought as alleged
in the specification; whether his actions were excusable on the ground
of self=defense, or whether he acted under the heat of sudden passion
induced by fear of deceased were questions of fact for the determination
of the court-martial (Kipard v. U,S,, supra; Steyepson v. U.S,, 162
U.S, 313; Michigap v. Toner, 187 Nev. 386; Wyominz v. Sorreptino,

22}, P, 420). By its findings the court determined that the homicide
was not excusable and further determined that it was unlawfully, feloni-
ously, and intentionally committed, but without malice aforethought,

and thus found accused guilty of voluntary manslaughter. The record
contains evidence upon which such findings could be predicated. -

5., The sentence imposed is authorized (par.-104e, M.C.M, 1928).
Confinement in a penitentiary is authorized by Article of War j2 for
the offense of voluntary manslaughter, which is recognized as aa offense
of a civil nature and so punishable by penitentiary confinement by
section 275 Criminal Code of the United States (18 U.S.C. 454).

7e
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6, For the reasons stated above the Board of Review holds the
record of trial legally sufficient to support the findings and sentence.

(Absent) | s Judge Advocate
001.01131’ JeAGD. - I

.ﬁwﬁd««%ﬁ-ﬁ . Judge Advocate

COIOD.BI,WoAQGoDo

fudge Advocate
.D. .
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ARMY SERVICE FORCES
In the Branch Office of The Judge Adwocate General
Melbourne, Victoria,
Australia.

Board of Review - .
CM A-1994 ‘ , 19 April 1945.

Trial by G.C.M., convened at A.P.O. -
‘70, 21 March 1945. Dishonorable
discharge, total forfeitures and

UNITED STATES )
)
)
g confinement for ten years.
)
)

Ve
Private First Class SIXTO CARPIO

(38363378), Company A", 79th
-Engineer Construction Battalion.

The U.S. Penitentiary, McNeil :
Island, Washington,

HOLDING by the BOARD OF REVIEW
STAGG, ROBERTS and MURPHY
Judge Advoca'ﬁes.

1. The record of trial in the case of the sdldier named above has been
examined by the Board of Review. :

' 2, The accused was tried upon the following charge and specification:
‘mmm:vmhﬁmofmegmAmuuome

Specification: In that Private First Class Sixto Carplo,
Company "A®, 79th Engineer Construction Battalion, did,
at APO 70, on or sbout 3 March 19,5, with malice afore-
thought, willfully, deliberately, feloniously, unlaw-
fully, and with premeditation kill one Private First
Class Corwin W. Alloway, Company "A", 79th Engineer
Construction Battalion, a human being, by shooting him
with a rifle.-

I;e pleaded "NOT GUILTY to the specification and Charge but pleads GUILTY to
a violation, under the 93rd Artiocle of War, of a lesser-included offense in
that Private Carpio is GUILIY of an assault to commit a felony, na.mely, an

. assault with intent to commit bodily harm with a dangerous weapon" +j He was
“found guilty of the specification except the words "with malice aforethought",
"deliberately", "and with premeditation" and not guilty of the charge but
guilty of a violation of the 93rd Article of War. He was sentenced to dis-
honorable discharge, total forfeitures and confinement at hard labor for ten
years. { The reviewing authority approved the sentence and designated the
United States Pemitentiary, MoNeil Island, Washington, as the place of con-

_ finement,) Pursuant to Artiole of War 503, the record of trial was forwarded _
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to the Board of Review, Branch Office of The Judge Advocate General,
Melbourne, Victoria, Australia.

3.  The competent evidence reveals that on 3 March 1945 Company "A",
79th Engineer Construction Battalion, of which accused was a member, was
stationed at Neuva Ecija, Luzon, Philippine Islands. That afternocon at
about 3:30 otclock Sergeants William E. Draffen and Adolfo Ruel returned to
their area from a visit to a nearby town and went to the motor pool. About
half an hour later Sergeant Ruel was -told by Sergeant Draffen to assist a |
Filipino in repairing a flat tire on his bloycle "Just outside the gate"

(R. ﬁO). - While so engaged Sergeant Ruel was approached by accused, in com-
pany with two other soldiers (R. LQ, L3, LLh). Accused, who appeared to
have been drinking but "seemed not to be mad" (R. 28) "started a little
argument® and began talking to him in Spanish which he did not understand.
Someone called Sergeant Draffen who was working in the motor pool nearby.

- Upon approaching accused Sergeant Draffen noted that he was not staggering,
talked coherently and he did not smell liquor on his breath. He was asked
by accused "Are you going to take up for Ruel"? Sergeant Dreffen,"not .
knowing what was going on",replied "Yes" (R, 15). Accused then said,"I'm

' pot in any mood to argue with anybody today (R. LO) # # 3 Hell, I will
shoot you" (R. 15) or "Well, hell, I will just shoot you" (R. 16) and ad-
vanced (R. 20), raising his rifle from a "Parade Rest" (R. 23) with his
helmet liner over the muzzle (R. L45) to a "Thrust® (R. 15, 23) position and
pointed the rifle "with his finger on the trigger" (R. L3) directly at -
Sergeant Draffen. Sergeant Draffen "slapped it to my right" (R. 16). The
gun, an M-1 rifle, went off while still in the hands of accused (R. 48), the
bullet striking Private First Class Corwin W. Alloway, who was about 8 feet
away (R. 17), in the left side of the chest inflicting a wound from which he
died almost immediately (R. 9). Immediately after the shot was fired
accused said, "See, I take no shit" (R. 3L4). Shortly thereafter accused was
seen by his company commander slowly walking toward the kitchen. In about
15 minutes thereafter he saw him again and testified "he would not make any
statement at all" (R. 9). He did not testify as to accused's sobriety.

At no time prior to the shooting did Sergeant Ruel hear any con-
versation between accused and deceased. He thought accused drunk at that
time as he was not speaking "very clearly * % % he not hardly recognized’
me while I was there" (R. 32), and smelled liquor on his breath (R.33).

Other witnesses testified that accused "seemed normal™ (R. 37) and that "he

' appeared to have been drinking - not drunk" (R. 38); .while he had been
drinking he was not drunk, and "had control of himself fully and to the point
vhere you would consider.him normal, although he had been drinking" (R. 39).

Private Carl 0. Swanson of accused's unit, the only witness called
by the defense, testified that on the morning of 3 March 1945 he and acoused
secured passes and visited a Filipino family at Cabanatuan. On the wa
they purchased one-tenth of a gallon of orange wine and drank it (R. 51).
When they arrived they were served food and ."a gubstantial amount of liquor®
and while there consumed about one-teunth of a gallon of Filipino whiskey and

a like amount of orange wiz;e (R. 52-53) each consuming about an equal amount

2. )
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of the liquor. He remembered leaving the house with accused about 3:00
o'clock but from that time until shortly after the killing he had a "lapse
of memory" and remembered nothing (R. 5l).

The accused elected to remain silent. -
- L. The accused was found guilty of voluntary manslaughter which
~1s defined as: .o ’ ‘

R % ¥ % unlawful homioide without malice aforethought
% % % ghere the act causing the death is committed in
the heat of sudden passion caused by provocation " (par.
1UBa, M.C.M., 1928). :

The evidence is undisputed that at the time and place alleged accused com=
mitted "an assault with intent to cormit bodily harm with a dangerous _
weapon", which resulted in the death of Private First Class Corwin W. Alloway.
His real or imagined differences with Sergeant Ruel were transferred to
Sergeant Draffen when the latter was called to the sceme. He immediately
uged threatening words accompanied by actions designed to carry out the
threat, and pointed at him a loaded rifle with his finger on the trigger.
 The fact that Sergeant Draffen "slapped® the rifle aside and by its discharge
an imnocent bystander was killed in no manner excused the accused for his
unlawful acts (par. 1i8a, M.C.M., 1928, p. 163). His statements immediately
preceding and subsequent to the shooting show that the rifle was not dis-
charged accidentally. The evidence is clear that accused had been drinking
prior to the killing but his state of intoxication was not shown to be such
that he was not ocapable of entertaining a specific intent. Furthermore, by
his plea of guilty of assault with intent to do bodily harm accused admitted -
his ability to entertain such intent. The court, in vhose province it is
" to weigh the evidence, judge the credibility of witnesses, and resolve - -
questions of fact (sec. 395 (56), Dig. Ops., JAG, 1912-40; Allison v. United
States, 160 U.S. 203), excepted the words “with malice aforethought",
"deliberately", "and with premeditation" from the specification and found
accused guilty of willfully, feloniously, and unlawfully killing deceased,
and guilty of violating Article of War 93 and thus convicted accused of
voluntary manslaughter. There is substantial evidence in the record which
would have supported a conviection of mwwrder. The court, however, for
_reasons of its own, elected to find accused guilty of the lesser included
of fense of voluntary manslaughter. Even though the evidence does not
support the definition of that offense as set out above accused was benefited
by the court's election and he may not complain because he was not found ‘
guilty of the more serious offense (of. CM 202359, Turmer, VI B.R. 87, 1l
Owens v. United States, 85 F.2d 2703 26 Am. Jur. sec 572,p. 5593 102 A.L.R.

1019, 1025).

5. Confinement in a penitentiary is authorized by Artiocle of War
L2 for the offense of manslaughter, recognized as an offense of a oivil
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nature and so punishable by penitentiary confinement by section 275 of the
Criminal Code of the United States (18 U.S.C. L5L). ,

6. For the reasons stated above’ the(ﬁoard of Review'holds the .
.reoord of trial legally aufficiant)to support the findings and sentence.’

- (Absent) ' , Judge Advocate.
Colonel, J.A.G.D. . :

, Judge Advocate.

Colonel, G4LA.G.D.

Judge Adwocate.

1euten;nt'Colonel JA .G
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In the Branch Office of The Judge Advocate General
‘ Melbourne, Victoria,
Australia,

Board of Review ’ 2 1945,
CM - A=2041 ey 1945
UNITED STATES Trial by G.C.M., convened at

93rd Infantry Division, APO

565, 7 March 1945, = Dishonor-
able discharge, total forfeitures,
confinement for life., The United
States Penitentiary, McNed 1
Island,, Washington.

Sergeant SAMUEL HILL

(33040748), Company "L®,
368th Infantry Regiment.

HOLDING by the BOARD OF REVIEW
STAGG, ROBERTS, and MURPHY,
Judge Advocates.

”~

1. The record of trial in the case of the soldier named above has been .
examined by the Board of Review,

2, The accused was tried upon the following charge and specification:
CHARGE: - Violation of the 92nd Article of War.

Specifications In that Sergeant Samuel (MMI) Hill,

" Company "L, 368th Infantry, did, at AFO 565, on
or about 7 Jam:ary 1945, forcibly and felongously,
against her will, have carnal knowledge of Baroce
Banondi, .

. He pleaded not guilty to, and was round guilty of, the charge and its specifica=-
tion, and was sentenced to dishonorable discharge, total forfeitures, and .
confinement at hard labor for life. The reviewing authority approved the
sentence and designated the United States Penitentiary, McNeil Island, Washington,
as the place of confinement. Pursuant to Article of War 50%, the record of
trial was forwarded to the Board of Review, Branch Office of The Judge Advocate
General, Melbourne, Victoria, Australia,

3. The evidence for the prosecution reveals that on 7 Janna.ry 1945
Company "L, 368th Infantry was located at AFO 565, Dutch New Guinea, Some
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time in the early afternoon on that day (R. 18), a native, Samuel Jarisetou,
who estimated the time by the sun, saw accused and three other colored soldiers
enter the village of Tablanocesoe which was about a mile from their camp (Ex.A).
. The accused was carrying a rifle and one of the others had a sabre (R. 16).

The soldiers remained in that village about an hour and then left. Shortly
thereafter Jarisetou went to the village of Mariboe, which was approximately

a 45 minute walk from his homs to visit his step-father and reached there

about 3300 ofclock (R. 18). He observed four colored soldiers, one of whom
was the accused, approaching the village "coming over a jungle trall" which

led out to a motor road built by American soldiers (R.-16), The accused ap-
proached Siakoet Banondi, one of the men of the village and said to him "Cheris,
Pon Pom, Mary",meaning "I have come to the village to look for a woman"., The
native replied "No got"., The accused then put "his rifle near the head" of
the native anl fired it ®up into the air® and went "quick® to the front door of
a hut where he saw four women (R. 17), All of the women ran from the hut, the
victim, Baroe Banondi, carrying a child in her arms (R. 23). She was overtaken
by the accused who threw her to the ground, opened her sarong, and committed an
act of sexual intercourse upon her, At that time the victim "4ried to get rid
of" him, "screamed" and "eried" for her father, hit the accused with her fist
and kicked him with her leg and Mcried for help to get away", After the act
was completed she tried "to run away" and was immediately ravished by accused's
companion (R. 24). During the second assault Siakoet Banondi was held by
accused, After the act was completed accused!s companion took a knife from
the mative anxd "they went to the villge", Slakoet asked for his knife. It
-was returned to him and the soldiers left the village at which time accused
again fired a shot from his rifle (R. 26, 27),

On 9 January, during the investigation of the alleged rape, Baroce Banondi
identified accused as her assailant (R, 31, 34, 37, 38, 39) and other witnesses
identified him as having been present in the village where the act took place
(R. 34).  Thile testifying, however, the victim falled to.identify accused
stating that she had never seen him before (R. 22, 23) but two other natives
while testifying identified him (R. 16, 28),. S

The defense called as its first witness Private First Class Alford Edwards
who testified he was a member of accused!s unit, About 10:00 ofclock in the
morning on the day in question, desiring to get some shells, he took his rifle
and started toward a native village with another soldier teking a path through
the jungle, where he was joined by the accused. Having purchased some shells
they were returning from the village when - '

"% % % Hi11 goes up behind, between the back in the jungle
when I heard these two shots go off,

* % *

Q Who had the rifle?
A Hill had the rifle. * % *M-] * % »

Q How far back in the jungle was Hill when he fired these
shots, if you know?

24



(on .
A I don't know, it wasn't very far,

Q After the shots were fired, what happe, then?

A I went around Walls / another soldier / to see what

was going on, I asked Hill, ke didn't say anything,

I don't know if he shot up or down. Walls said 'let's

got out of here'. All four started together. Hill

stopped and Walls and I kept going, Hill and I started
+ after these two shots were fired and we came around Just

to see what it was, ‘

»* % % o .
Q Did you say anything to him why he fired?

4 I asked him what he was shooting at, he didn't say
anything, just smiled (R. 45). . . ,

* % %

Q Did you see Oglesby at that time? :

A No sir, I didn't see him, It was when we start
back out of the village and looked at the Bay and a
fellow with a hat amd I said that looks like a soldier,
let?s walt and see who he is. We waited and sure
enough it was Oglesby and we asked what time it was,
He said around 12:15 and I and Hill we went back up
the trail to the company.® (R, 42).

He er testified that after the investigator had talked Hill t
"He 2 H.i.ll_§e said to tell the investigators I had seen some ? white_/ sailors
on the trail®; that there were three of them and that they were dressed in
dungarees and had no hats (R, 45). Accused stated to him that was what he
had told the investigators and "He told ms to say the same thing®, He ad-
nitted that he had made that statement to the investigator and that it was -
untrue (R. 46). o

Sergeaﬁt Jackson Meadows testified that he saw sccused on the day
in question in the company area at 10:00 ofclock in the morning and again
at 2330 or 33100 ofclock in the afternoon and “the rest of the afternoon"

(B. 48), -

Private First Class Sammie Oglesby testified that in the morning
of the day in question he went to Tablanoesoe "by the water front" to see
about "some sea shells", About 1300 P.M. he heard two shots fired and in
about twenty minutes he saw "Hill and Edwards standing back of the water
front® (R. 51) at which time accused was carrying a rifle (R. 52). While
talking to them he observed some women running and asked Edwards "Why are
the women running like that", Edwards rep that he reckoned it was
because he (Edwards) "came up here" (R. 53). Edwards, accused's companlion,
¥as present at guard mount at 3330 that afternoon (R. 58).

3e
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Captain William P, Hurd, Jr., accused's commanding officer, testified
that he had known accused since September 1943 and that his service record
showed mothing "that would bear against his character # * * I had to give him
a rating of excellent, which he deserved" (R. 61).

The accused elected to remain silent.

4s» The accused is charged with the crime of rape which has been defined
as. "the unlawful carnal knowledge of a woman by force and without her consent¥
(par. 148p, M.C.M., 1928), 1In the instant case the evidence is undisputed
that at the time and place alleged Baroe Banondi was ravished, While the
identity of the accused as the perpetrator of the crime was both established
and denied by the victim, other witneases definitely identified him as the
gullty party. The facts and surrounding circumstances give added welght to
his guilt. He told one of his companions to tell the same story to the
investigating officers which he (accused) had told, his companion admitting
that such story was untrus, The defense attempted to establish an alibil
in that at the time the crime was committed accused was in his compny area,
While the time element was uncertain, being based on the natives! observa=
tion of the sun, it became relatively unimportant in the light of other
testimony which fully warranted the court in rejecting thls defense, The
court, in whose province lies the determination of contraverted issues of
fact, the weighing of the evidence, and the judging of the credibility of
witnesses, found accused guilty as charged (cf. sec. 881, Vol. II, Wharton's
Crim. Evid., p. 1520).' There was abundant evidence to warrant its findings,

No errors injuriously affecting the substantial rights of the accused
were committed during the trial, A sentence of death or of life imprisomment
is mandatory under Article of War 92 upon conviction of rape, and confinsment
in a penitentiary is authorized by Article of War 42 for the offense, recog-
nized as an offense of a civil nature and so punishable by penitentiary con=
finement by section 276 Criminal Code of the United States (18 U.S.Ce 455).

5. For the reasons stated above the Board of Review holds the record
of trial legally sufficient to support the fimdings and sentence,

(Abgent) ' , Judge Adwcate,
Colonel, J.A.G.D. e .

» Judge Adweate.

Colonel oA.G.D,

» Judge Advocate.
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In the Branch Office of The Judgs Advocate General
. Melbourne, Victoria,

Australia,
Board of Review 4 May 1945,
QM A-2042
UNITED STATES - Trial by G.C.M., convened at
: APO 565, 20 February 1945,
Ve Dismissal, total forfeitures,
confinement for one year and
.Captain CHRISTOPHER J. MENDELIS a fine of $,,000,00, The
(0400544), Medical Corps, Head- United States Disciplinary
quarters, Far East Air Service Barracks, Fort Leavenworth,

Command. . Kansas.

HOLDING by the BOARD OF REVIEW
STAGG, ROBERTS, and MURPHY,
Judge Advocdtes,

1. The record of trial in the case of the officer named above has
. been examined by the Board of Review.

2 The accused was tried upon the following cha.rges aend specificaticnst
" CHARGE It Violatlon of the 96th Article of War,

Speciﬁ.cation 13 In that Captain Christopher J, Mendelis,
Medical Corps, did, at APO 565, between 1 September
1944 and about 31 December 194k, with intent to de-
ceive, wrongfully falsify the alcohol register of the
Dispensary, 92nd Replacement Battalion (AAF)(P), formerly
the Dispensary, 268th Replacement Company, by fictitious
entries with respect to the consumption of alcohol and -
the daily average attendance at sick call, which entries
were known by the said Captaln Mendelis to be false and
fraudulent.

- Specification 2¢ In that Captain Christopher J. Mendelis,
Medical Corps, did, at APO 565, between 1 September 194l
and about 31 December 1944, wrongfully sell to persons
unknown, about 77 gallons of ethyl alcohol ard 2 cuarts
of medicinal whiskey, of a total value of about $51.00,
property of the United States, for a consideration of
approximately $10,000,00,
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CHARGE II: Violation of the 9i4th Article of War.

Specifications In that Captain Christopher J.
Mendelis, Medical Corps, did, at APO 565,
between about 1 September 19L4 and about 31
Decamber 1944, knowingly and willfully mis-
appropriate about 77 gallons of ethyl alcohol
and 2 quarts of medicinal whiskey, of a total
value of about $51.00, property of the United
States furnished and intended for the military
gservice thereof,

He pleaded not guilty to both charges and their specifications and was
found guilty of the first specification of Charge I and of its second
specification except the words tand 2 quarts of medicinal whiskey", and
the figures "$51.00" and "$10,000,00%, substituting therefor the figures
n$,9.28" and "$3,500,00" respectively, of the excepted words and figures
not guilty, of the substituted figures guilty, and guilty of Charge I.
As to the specification of Charge II he was found guilty except for the
words "and two quarts of medicinal whiskey" and the figure "$51,00",
substituting for the latter "$49.28", of the excepted words and figure
not guilty, of the substituted figure guilty and guilty of Charge II.

He was sentenced to be dismissed the service, to forfeit all pay ard
.allowances due or to become due, to be confined at hard labor for one
year and to pay to the United States a fine of $4000,00., The reviewing
authority approved and the confirming authority confirmed the sentence
and designated the United States Disciplinary Barracks, Fort leaverworth,
Kansas, as the place of confinement., Pursuant to Article of War 50%,
the record of trial was forwarded to the Board of Review, Branch Office
of The Judge Advocate General, Melbourne, Victoria, Australia.

3. The evidence reveals that the accused, Captain Christopher
J. Mendelis, MC, was in charge of the 268th Replacement Company Dispen-
sary, subsequently changed to the 92nd Replacement Battalion Dispensary,
APO 565, New Guinea, from 29 August 194, to 1 January 1945. This unit
drew its medical supplies from Base G Medical Supply Depot on regular
requisition forms (R. 9), records of which with the tally-outs wers kept
by Staff Sergeant Arthur H. Pennock, Sr., of the 27th Medical Depot
Company (R. 6). From 29 August 1944 requisitions were received by .
the Supply Depot (R. 9-55) signed by accused for 105 gallons of ethyl
"alcohol (Pros. Exs, 1-14 inel,) at a stipulated government value of 64¢
per gallon (R. 63) with written request that such alcohol be delivered
to designated members of accused's unit (R. 21-26), Corporal David
Allan Schoor,-of accused's unit, testified that during the month of
September 1944 there came into the dispensary three cans of alcohol,
four cans in October, one can in November and two cans in December (R.86).

2,
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On 6 December 1944 and several times subsequently there- appeared a typed
statement on the requisitions "Basis, five thousand men, period, month"
which statement was not required by any regulation (R. 49-51). All of
the alcohol requisitioned was issued t¢ the designated members of ac-
cused's unit or to the accused e rsonally (R. 55). A dispensary register
was kept showlng the number of patients treated averaging approximately
150 per day. After the month of October no dally register was kept but
an estimate was made by the accused based on the mumber of patients px:eviously
‘on the daily register (R, 81). The latter part of September 1944,
Corporal Schoor observed that a "Private Gaines" came to the dispensary
‘where Gaines and accused had a "hushed and whispered conversation in the
back of the dispensary" (R. 90). After that he (Pvt. Gaines) contimued
to come back "About two or three times a week" until "the end of Octobert
(R. 90, 173) and after the second visit he brought an empty container of
about "a half gallon quantity" and before he left it would be filled with
alcohol by the accused from a gallon jug (R. 91, 92, 93, 145, 172).
During the latter part of September 194, (R. 993 Corporal Schoor heard
the accused and Private Gaines discussing the amount of money owed accused
by Gaines which was ''well over 100 guilders"; "accused was "worried con-
cerning the money # % % since he found out that Gaines was due for .
rotation (R. 97, 98, 145) near the end of December 1944, This witness
heard accused tell Private Snyder "I was glad he came. I'll be getting
my orders one of these days, and I've earned $9,600., since I have been
overseas" (R. 102). Some time in October upon accused!s instructions

he delivered to an unidentified cook a quart of alcohol for which he
received "For Captain Mendelis" fifteen guilders which he gave the ac-
cused who "split the f15 among us = the three of us present - Private
Wolf, Snyder, and myself" (R, 106, 124)s Alcohol was also given by the
accused or by "any of the boys directed to give it, to cooks 1n exchange
for food, which he /faccused / used to put in the ice box" (R. 107),
further testified that the normal use of alcohol in a dispensary of that
size would be about a gallon a week (R. 124). No records of "incoming
alcohol" were kept and in October the files on requisitions and tally-out
slips were destroyed by the accused (R. 129).

Private Martin Wolf, of accused!s unit, testified that he was a
medical technician and that during the months of September and October
1944 there came into the dispensary five gallons of alcohol per week (R. 138)
and fifteen gallons during the month of November, His estimate of the -
amount of aléohol used by the dispensary would be 3 "Gallon, more or less,
per week" (R, 140, 169)s Some time during the month of December 1944
Private Wolf was awa.kened about midnight by "a man" who insisted on seeing
accused, stating that he had "something in his eyes", Accused was called
and shortly thereafter Private Wolf took out two five-gallon cans of alcohol
and brought them to a truck. Accused drove away with this man, and "stayed °

3.
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away about 3/l to an hour and Captain Mendelis came back", Accused did not’
have the cans of alcohol when he returned (R. 146, 147)., The day accused
left for the States this witness heard Major Grigsby question accused on

the "subject of alcohol® (R. 148) at which time accused stated "that if any
alcohol was disappearing, he didn't know anything about and perhaps the
enlisted men did", The enlisted men were then questioned on this subject
and all replied "No" (R. 149). '

Private Carl A. Snyder, of accused's unit, largely corroborated the
testimony of the preceding witnesses relating to the transactions between
accused and Private Gaines (R. 184). He further testified that on several
cccasions at accused's direction he took out a total of five or six gallons
of alcohol from the dispensary at about 8:00 o'clock at night (R. 191) and
placed them by a truck (R. 192) and that accused stated to him that he
received $250.00 per can for the alcohol (R. 19C). - On several occasions
he heard accused talk about "plans he was going to make for a clinic. ¥ * ¥
he was going to put up a big clinic and he would be all set to go after the
war was over. ¥ ¥ % He said that he had been struggling all of his life,
that he had a hard time going through medical college" (R. 190).

Staff Sergeant William E, Hardin, Base Area Command, Camp Washington,
testified that on numerous occasions he accompanied Private Gaines to the
dispensary and saw the accused fill containers which Gaines brought with him
with something "he took /from/ a big can out of a locker" (R. 195). On one
occasion he saw Gaineés give accused some money and heard accused say "some-

thing about how did the last deal go over" (R. 196). Upon returning from
the dispensary with Gaines on one of these visits they observed some MP's
parked near the A.P.0. Gaines got out, instructing Hardin to proceed with
the jeep in'which there was a gallon of alcohol. This witness did as
directed but became frightened and threw the alcohol in the ocean and
later paid Gaines 162 guilders (approx. $81.00) for it (R. 198-199). Sub—
sequently he approached accused and tried to buy some alecohol from him but
accused stated that he had "quit selling alcohol! (B, 199).

Major Robert E. Grigsby, MC, Depot Surgeon, AFO 714, testified that

he had overall supervision of medical installations of the 22nd Replacement
Depot (R. 221) and was responsible for the supervision of the 268th Replace-
ment Company Dispensary (R. 223)s On'the night of 29 December 1944 he
learned of orders transferring the accused back to the States and that he
was to be placed in charge of the dispensary. On the morning of 1 Jamuary
1945 he began checking "the equipment that was to be turned over, and the
narcotic register and the alcohol register® (R, 228), The check revealed
" no discrepancles as to equipment and narcotics but the alecohol register

(Pros. Ex. 15) proved not to have been kept in accordance with regulations
which provided for "The tally-outs from the Medical Supply Depot, the - .
duplicate.copy of the receipts, also a copy of the initial requisition, also
prescriptions numbered and pasted in a book or at least filed, and to whom-

Le
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the alcohol was given and for what prescription it was withdrawn, and .
initialed" (R. 231, 270)., Upon asking accused why they were not in order
accused said that "he never kept them" (R, 270). The accused turned over .
to him a small book in accused's own handwriting on which the word "Alcohol!
was written (R. 299; Pros. Ex. 15) which summarized at the end of each

month the amount of alcohol on hand, the number of immunizations and the
total number of patients treated (R. 230)s Such record disclosed the-
recelpt and disposal of 70 gallons and one quart of alcohol; also, that

the daily average sick calls were 300, whereas the dispensary register

kept by one of the clerks giving the name and serial mumber of each

patient (Pros. Ex. 16), for the month of October 1944 indicated an average
sick call of fifty-seven (R. 73)s Beports of sick and wounded (Form 51%
based on figures given by accused for September, October and November ‘
showed an average sick call of one hundred and fifty-six (R. 79, 80, 83,

208; Pros. Ex. 18, 19, 20) but his assistants and attendants testified that
the average daily sick call attendance was from sixty to one hundred and
fifty (R. 161, 329) with possibly twenty-five to fifty "stragglers" in
addition (R, 176). Major Grigsby told accused he was not satisfied ami

"was going to investigate it further" (R. 266). '

"The accused elected to meke an unsworn statement in which hée recited
his hardships and financial difficulties during his early life, continuing
throughout his college career and internship, during which time he borrowed
money from both his wife and her family (R. 343, 344). He neither smoked,
drark nor gambled (R. 346). Upon entering the Army his father-in-law re-
quested that he repay him the money which he owed him,  After having various
assignments in the States he was sent overssas, arriving in New Guinea in
1942 (R. 350). = On or about 1 September 194 "without premeditation and
suddenly" he saw "an opportunity to obtain large sums of money by the salé
of Government issue alcohol", the proceeds from which he intended to build
a clinic and purchase a Cadillac automobile. He thereafter obtained from
the sale of government issue alcohol "Just over §3,500" which he sent to
his wife and mother (R. 349), sending in all from 1 September 1944 to the
end of the year $4,200.00, about "$600 or $700" being money saved from his
Army pay (R. 350). TVWhen he returned home in January 1945 he was to attend
a Flight Surgeon?!s Training School having been recommended by the Air
Surgeon, Colonel Simpson. He was then returned to this theater for his
trial (R. 352).

Captain Cornelius Joseph Waldo, Chaplain, of Headquarters, Far East
Air Service Command, and Major Herman Fred Antonini, MC, of Headquarters,
V Air Service Area Command, testified that accused'!s character was M"excellent"
(R. 354, 355). Major Harry M. Kandel, MC, 51st General Hospital, testified -
that he had been a psychiatrist since the inception of the 51st General
Hospital and on 18 February 1945 examined the accuseds Basing hils opinion
on accused's career and his actions at the time in question he would consider
him "mentally 111", His opinion was that accused was able to distinguish

56
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right from wrong but could mot adhere to the right (R. 360, 375), such
opinion being based solely on accused's statements to him (R. 361).  The
prosecution requested an adjournment for the purpose of having accused
?xaminec)l on the question of his sanity; the court overruled this request
R. 379). -

4. The record is clear that at the time and place alleged the accused
kept in his own handwriting an alcohol record not in accordance with regula-
tions, He-admitted the falsity of such record. He also admitted the
receipt of "Just over $3,500" from the wrorgful sale of alcohol, the property
of the United States furnished and intended for the military service. The
evidence fully supports the couwrt!s finding accused guilty of these offenses.
While the proof of the exact amount of alcohol misappropriated by the accused
was not shown the evidence revealed the receipt of 105 gallons by the accused
and there was testimony that the normal need for alcohol in a dispensary such
‘&2 that in charge of the accused was only one or two gallons per week. As-
suming that 2 gallons of alcohol per week were required for the proper operation
of the dispensary, 40 gallons would have normally been used during the period in
question, leaving approximately 65 gellons unaccounted for., Accused was not
prejudiced by the wvariance in the proof as to the amount of alcohol misappro-
priated by him, especially in the light of his admissions. The evidence
warrants the couwrt's finding accused guilty of this offense.

Accused's attempt to excuse his wrongdoing because of a lack of mental
accountability was properly rejected by the court in whose province lies
such determination (CM 244490, Peace, XXVIII B.R. 309, 323).

The record contains no errors affecting the accused's substantlal
rights and the sentence is permissible,

5. For the reasons stated above the Board of Review holds the record
of trial legall_y sufficient to support the findings and the sentence.

(Absent ) , Judge Advocate
Colonel, J.A.G.D.

Mﬁé&i_ﬂwf-e
Colonel, J<A.G.D.

e Advocate

eutenant Colonel,
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Army Service Forces, Branch Office or The Judge Advocate General, A.P.O.
924, 16 May 1945.

T0: Commander-_-in-Chief, Southwest Pacific Area, A.P.0. 500.

. 1. In the case of Captain Christopher J. Mendelis, 0400544, Medical
Corps, Headquarters, Far East Air Service Command, attention is invited to
the foregoing holding by the Board of Review that the record of trilal is
legally sufficient to support the sentence, which holding is hereby approved.
Under the provisions of Article of War 50%, you now have authority to order
* the execution of the sentence,

2. When copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding and
this-indorsement, For. convenience of reference and to facilitate attaching
copiea of the published order to the record in this case, please place the
file number of the record in brackets at the end of the published order, as
follows:

(oM A-2042) o M&\ ,

ERNEST H. BURT,
. - Brigedier Gensrel, U.S. Ay,
- Assistart Judge Adveocate Gonenl.

(Sentence ordered executed. GCMO 2, USAFP, 17 Jul 1945)
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ARMY SERVICE FORCES

In the Branch Office of The Juige Advocate General
' Melbourne, Victoria,
Australia,

Board of Review ' 21 May 1945
. CM = A=2043 4

UNITED STATES Trla.LbyGCl{.,convenedat

)
Headquarters XIV Corps, APO
. 453, 6 April 1945, Dishonor=-
able discharge, total fortei-
tures, continement for life,
i The United States Penitentiary

McNeil Isiand, Washington,

Private First Class THQUAS
- He DUKES (34007595) 1520th"
Zngineer Water Supply
* Company . :

HOLDING by the BOARD OF REVIEN
STAGG, ROBERTS, and MURPHY,
Judge Advocates,

1., The record of traal in the case of the soldier named above
has been examined by the Board of Revie_'.

2, 'l'hé' accused was. tried upon the rollowing charge and speci-
fication:

CHARGE: Violation of the 92nd Article of War,

Specification: In that.Private First Class Thomas H,
Dukes, 34U07595, 1520th Engineer Water Supply
. Company did, at Army Post Office 453, on or about
7 March 1945, with malice aforethought, willfully,
deliberately, feloniously, unlawfully and with
premeditation, kill one Andrew Richardson, a
human being, by shooting him with a carbine,

He pleaded not guilty to, and was found guilty of, the charge and its
spegificatlon and was sex,ltenced to dishonorable discharge, total forfei-
tures, and confinement at hard labor for life, The reviewing authority
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anzroved the sertence ard dasignated the United States Penitentiary,
UcNefl Islard, Washingten, as the place of conlinerent., Pursuant to
Article of Wa= 50k, the record of trial was forwarded to the Board
of Beriew, Eranch O2fice of The Juige Advocate Genseral, Melbourre,
Victoria, Azstralia,

3, About 10:30 om the merming of 7 March 1945, Private Thomas
H., Dukes (accused) a memter of the 1520th Engineer Water Supply Com
pazy was at the compary's purification plant at its waler point in the -
vicinity cf Manila, P.J,. Accused told Sergeazt Scolt McMoarris who
had just arrived that ke had traded a Jap rifle for a carbine and the
Serzeant said that ke should have retained the rifle as a souvenir
(2.15). 4 sacrt time later accused approached the Sergeant who was
then seated upon the fender of a trucx near the purification unit azd
szld, "You go to work at twelvs olclock; this is your first eight
hours on®, Waile talkirg, accused tock a carbine fram his shoulder,
pulied task the bolt and "sends it hoze® axd slung the gun over his
shoulder (2.37,42)s It appears that the sergeaxt thea aross and went
inside toe truck where the purification unit was housed, Private An-
drew Richardson, the deceased, described as a shorter btmt heavier
and sironger fan tran accused (R.22), who was standirg about 15 feet
exzy (2,40,42), noting accused's actions said to him, * 'I woulda't
éo that; you are supposed to be a man with an education and you ought
~ to have better sense! ¥, Accused replied, " 'You stand like a msn
hat has no sense'™; whereupon deceased told accused that"he would
kick his ass¥, Accused retorted WIf you kick my ass your mother won't
see you o tore, axd I hope you don't play the dozen [an opprobrious
and insultirg expression® (R.37,33,39)s Deceased advanced towards ,
accwed ard the latter took the carbine from his sioulder, and held it ®in
a pert arms position at & 45 degree angle®, with his left hard around
the stock (R.40,42), Deceased gratbed the gun and it was discharged
sgveral tizes, Sergeazt Mclorris, bearirg the firing, locked out of
the wizdow of the truck and saw accused and deceased ¥tusseling®, each
boldirg the carbine and trying to pull it from the cther's grasp,
Accaszed had his right index finger through the trigger gnard, resting on
the trizzer, and deceased's right hand was on the stock (R.18,23).
The sergeant ran out of the truck and Hund accused and deceased lying
on ths ground, facing each cther (R.18,19), deceased havirg "sagged"
or fallen to the ground (2,31,32,45)s The carbine was between the two
men, both of who were holding the gun, accused's finger being on the
trigzer (B.19,20), The sergeant grabbed the carbire and pulled it, pull-
ing accused uvp and two saots more were fired from the gun (R.19,20,23).
Sergeant Mclorris could rot state in which direction the ruzzle of ths
gunwas pointing at the tims (R.20), The deceased said, U"Take ms some-
wnere, I az anot" (R.21,25) He was taken to the hospital but died that day
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of bullet wounds (Pros. Ex. A)s - An autopsy shaoved

wounds at avout the level of the lower r?.b};, one wo ﬁge:fngtrag:rﬁs .
just to the right of the umbillicus, another just in front of the right
hip bone, and the third through the right outtock., Tnere was a fourth
builet wound in the palm of the deceased's right hand, the exit of -
which was under the wrist, All of the wounds were surrounded by powder
burns, The wounds, particularly that through the oputtocks, which
severed a large vein, wqu_Ld have caused death (R,12,13).

Accused elected to remain siient and the defense introduced
no wit nesses.,

- L. Accused was charged with and found guilty of the murder of
Private Andrew Richardson, Murder is the untawful killing of a human
being with malice aforethought (par. 1483, H.C.s., 1928).

tMalice does not necessarily mean hatred or
personal ill-will toward the person killed,
nor an actual intemt to take his life, or even
to take amyone's life. The use of the word
taforethought! does not mean that the malice
must exist for any particular time before com-
mission of the act, or that the irention to
kill must have previously existed. It is suf-
ficient that it exist at the time the act is
committed. (Clark.) .

tMalice aforethought msy exist when the act is "’
unpremeditated, It may mean any one or more of
the following states of mind preceding or co=
existing with the act or omission by which death
is caused: An intention to cause the death of,
or grievous bodily harm to, any person, whether
such person is the person actually killed or
not (except when death is inflicted in the heat
of a sudden passion, caused by adequate provo=-
cation); knowledge that the act which causes
“death will probably cause the death of, or
grievous bodily Warm-to, any person, whether
such person is the person actually l'cilled or not, .
although such knowledge is accompanied by in-
. difference whether death or grievous bodily harm
is caused or not or by a wish that it may not be -
caused; * * #¢ (par. 1482, U.C.M., 1928).

The court had before it evidence that accused, f<_>r no
apparent reason, inserted a round in the chamber of a carbine which
he was carrying and reslung it over his shoulder, Upon being told by
the deceased tnat he should have "better sense" than that, he replied,

3=
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#You stand like a man that has no sense", Deceased then told accused
that "he would kick his assf, accused replying that if he did

deceased's mother would never see him again. Deceased advanced toward

- the accused and graobed the gun. During the subsequent struggle for

its possession it was discharged several times, Deceased and accused
fell to the ground, a sergeant endeavored to take possession of the
carbine, and it was discharged twice more., The evidence does not reveal
which snots inflicted deceased's various wounds but as the rifle was dis-
charged only twice when the sergeant attempted to pull it away from

the men on the ground and as deceased had three wounds in the body and
one in the hand it foliows that at lsast one of the shots pierced
deceased's body during the initial struggle. From the nature of the
several wounds in deceased's body received at a distance sufficiently
close to cause powder burms, the court could conclude that any one of
them was mortal and was a contributing cause of deceased's death, The.
evidence further reveals that both during the initial struggle ard later,
when the sergeant endeavored to gain possession of the carbine, accused's
finger was on its trigger. There is substantial evidence in the record,
therefore, from which the court could conclude that both during the
initial struggle and when the sergeant endeavored to pull the gun from
accused's grasp the latter intended to fire the gun and that the action

of the sergeant was not an independent intervening cause of deceased's
death.

While the evidence shows that deceased threatened to "kick"
accused and advanced toward him, such action was not of such a nature
as to warrant the beiief that he was in darger of deatn or great bodily
harm at tae nauds of the deceased and that it was necessary to kill to
avert the danger (par., 142a, M,C.M., 1928), The testimony and the
reasongble inferences therefrom furnish substantial evidence from which
the cowrt could properly conclude that the homicide was not excusable,
but that accused unlawfully, willfully, and with malice aforethought
shot deceased following a declaration, in effect, that if the latter

attempted to "kick his ass™ that he wuld kil him and thus find him
guilty of the.offense charged,

A sentence of death or of life imprisonment is mandatory
upon conviction of murder in viclation of Article of War 92, Confine-
ment in a penitentiary is authorized by Article of War 42 for the
offense of mwrder, recognized as an offense of a civil nature and so
punishable by penitentiary confinerernt by sections 273 and 275 of
the Criminal Code of the United States (18 U,.S.C. 452,454),

5« For the reasons stated above the Board of Review holds the
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record of trial legally sufficient to support the findings and sentence,

(Absent ) - , Judge Advocate,
Colonel, "J.A.G.D, :

~Judge Advocate.
Colonel {/J.A.G.Ds

Judge Advocate, -
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ARMY SERVICE FORCES
In the Branch Orfice of The Judge Advocate General
, . Meibourne, Victoria, ’
Australia,

Board of Review , '
cuM A=2044, : -2 May 19&__5.

Trial by G.C.M,, c‘omrened at
APO 70, 12 March 1945, Dis~

UNITED STATES )
_ , )
v, ; honorable discharge, total

forfeitures, confinement at
. Private EARL G, WHITE

hard labor for fifteen years,
(16047426), 211th Port J

The United States Disciplinary
Company. . Barracks, Fort Leavenworth,

Kansas,

HOLDING by the BOARD OF REVIEW
- STAGG, ROBERTS, and MURPHY,
Judge Advocates,

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review, :

2. The accused was tried upon the following charge and speci-
ficationst

CHARGE: Viclation of the 64th Article of War,

Specification 1t In that Private Earl G, White, 211th Port
Company, did,.at APO 70, on or about 28 January, 1945,
strike First Lieutenant Kenneth R, Smith, 211th Port
Company, his superior officer, who was then in the ex-
ecution of his office on the face with his fists,

- Specification 2¢ In that Private Earl G, White, 211th Port
Company, did,. at APO 70, on or about 28 January, 1945,
14ft up a weapon, towit a hand grenade against Second -
Lieutenant James M, Riley, 211th Port Campany, his
superior officer, who was then in the execution of his

office, “ -
He pleaded not guilty to the charge and its specifications, was fqund
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guilty as charged, and sentenced to dishonorable discharge, total
forfeitures, and confinement at hard labor for fifteen years, The
reviewing authority approved the sentence and designated the United
States Disciplinary Barracks, Fort Leavemworth, Kansas, as the place
of confinement, Pursuant to Article of War 504, the record of trial
was forwarded to the Board of Review, Branch Office of The Judge Ad-
vocate General, Melbourne, Victoria, Australia.

3. The evidence reveals that about 6:30 (R.5,13) on the evening
of 28 January 1945, accused, a member of the 211th Port Company, APQ
70, entered his organization's area carrying a .45 calibre pistol and
fired 8 ar 10 times into the .air (R.6,7). Captain Norm D, Jones and 2nd
lieutenant James M. Riley, of accused!s campany, who were in the officers!
quarters across the road heard the firing amd went to the company area.
They were told that accused had been doing the shooting and saw him
standing 10 or 12 yards away, Lieutenant Riley walked ¥two or three
paces® toward accused who reached into his belt and pulled out & ¢45
pistol and held it cocked at his side (R.7,9,14,19), saying, * 'Don't
come any closer, lieutenant, I'm doing the firing, I'm doing the shoot-
ing pow! l'(11.135. The Lieutenant ordered accused to give him the pistol
(R.9,19) and the latter.replied " !'If you want the gun, come and get
it' *(R,10). The Lieutenant advanced toward accused and "secured his
arms.through the side®. Accused cursed the Lieutenant and the officers
and non-commissioned officers of the company. in the most vile larguage.
Lieutenant Riley testified, "He scemed to be in a condition of almost
hysteria, very violent in his langusge and manner® (R.14). After "a
short period of struggling with him", the Lieutenant gained possession
of the pistol (R,13), threw it toward Captain Jones who was standing be-
hind him (R.9,14), freed accused (R,20) and told some of the non-com=.
missioned officers stanling nearby to take accused away and quiet him,
Accused immediately reached into his belt ami pulled out an "M=1
Anti-Persomel Grenade® holding it in his left hand with a finger of his
right hand in the safety pin (R,14), Accused shouted wildly "he would
blor us all to hell* (R.6,14,19). Lieutenant Riley again seized accused
and held his wrists.preventing him from pulling the pin of the grenade
(Re14)s Accused cursed the Lieutenant and said, " 'If you don't let me
loose, I will pull the pin' "(R.8), Lieutenant Riley asked lieutenant
Kenneth R, Smith who had arrived at the scene to help him (R.14,16). As
Lieutenant Riley secured the grenade, accused "whirled arcund" (R,14)
and Liewtenant Smith tripped and fell down (R.10,14,17).. Accused fell
"or jumped® on licutenant Smith and while in that position struck the
latter on the facs with nis fist (R,11,16), amd was "tearing at his shirt
and struggling with him* (Ril4)s Accused.was seized.by same o the men
standing nearby, -He cursed Iieuterant Smith and made a second attempt to
strike him (R.16,18), and was then taken to the stockade (R.6). )

-2
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The defense introduced no witnesses and the accused eiected
to remain silent.

Le It is clear tnat accused offered violence against Lieutenant
Riley wnen tmt officer attempted to take first a pistoi and tnen a hand
grenade from him, It is further evident tnat accused struck Lieutenant
~ Smith who had came to the assistance of Lisutenant Riley., Each of the

officers was then in the execution of his office (par. 134a, M.C.M.,
1928; Winthrop, Mil, Law & Prec. p 571). It does not appear that accused
was under the influence of liquor or otherwise not mentally responsible
for his actions, He was cognizant that Lisutenant Riley, at least, was
an officer as he called him "Lieutenant®,

Accusedt's conduct was viélative of Article o'r War 62, and
furni shes substantial evidence fram which the court could find him
guilty as charged, The punishment imposed is authorized.

5, For the reasons stated above the Board of Review holds the
record of trial legally sufficient to support the findings and sentence.

(Absgent ) ,Judge Advocate,
Colonel, J.A.G.De

Ll JA e e
Colonel, #A.G.D. 4

,Judge Advocats.
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1st Indorsement -
Arzy Service Forces, Branch Office of The Judge Advocats General,
A.P.0. 924, 3 May 1945.

To: Commanding General, USASOS, A.P.0. 707.

1. In the case of Private Earl G, ®hite (16047426), 211th Port
Company, attention is invited to the foregeing holding by the Board
of Review that the record of trial is legally sufficient to support
the sentence, which holding is hereby aprroved, Under the provisions
of Article of War 50%, you now have authority to order the execution
of the sentence,

2. Before the sentence is ordered executed in this case it
is recommended that the accused be hosritalized for the purpose of
determining his sanity. There is no evidence in the record-of his
trial, the report of investigation, or in any of the other accompanying
papers which casts ary light exrlanatory Rf the extraordinary conduct
of the accused which led to his prosecution. No witness beffre the
court was questioned respecting his observation of the state of accused's
sobriety or of his knowledge as to the cause of the accused's conduct
" in firing his pistol 8 or 10 times into the air. The report of
investigation of the charges is likewise silent with respect to the
mental condition of the accused or his sobriety, except for the state-
ment of the investigating officer that he had "no reasonable ground
for belief that the accused is, or was at the time of the offense
charged, mentally deficient deranged or abnormal". A most extraordinary
statement under the circumstances and reflecting an insufficient
investigation of the charges. The affadavit of Staff Sergeant Lyles
Glenn forming part of the report of investigation contains the following
statement: ) )
"On the night of Sunday January 28 1945, Private
Earl G. White came into the camp and without cause took
out his pistol and began firing it., He fired about ten
t?mss then he wanted to know "what Mother *** doesn't
like it". So in azbout five or ten minutes Captain Jonss
and It Riley cams over to find out who did the firing and
at the same time White came out saying that he was the
man and he wanted to know who didn't like it. Lt Riley
tock the Pistol from him and then White had a hand grenade

in his hand and said he was going to
pull the pin out of
it and blow the lieutenant and himself up." P

The conduct of the accused as described
normal man and further in escribed above is not that of a

is indicated. quiry into his mental condition at the tims -

3. V¥hen and if copies of t$e ' v
, published order in this case are
gzruardcd ;otthis office they should be accompanied by the foregoing
fatiii%a:n t:is indorgement. For convenience of reference and to
! ¢ attaching cépies of the published order to the record in
his case, please Place

the end of the publishe the file number of the record in brackets at

(cK A-201). d order, as follows: ;::§§--_
ERNEST S.igéir,

Brigadier General, U.s. A
«d. ArEMy
Assistant Judge Ad;ocate Gene;al.
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ARMY SERVICE FORCES
In the Branch Office of The Judge Advocate General
Eelbourne, Victoria,
Adustralia,

Board of Review 10 May 1945. .
C  A=2050

UNITED STATES ) Trial by G.C.M., convened at
) APO 32, 7 April 19/5. Dis-
Y. ; bonorable discharge, total
forfeitures, confinement
) for 1ife, The United States
) Disciplinary Barracks, Fort
) Leavenworth, Kansas.

Private DONAID C. WULLNER
(12167289), Company ®F",
127th In.fantry.

HOIDING by the BOARD QF REVIEW
STAGG, ROBERTS, and MURFHY,
Judge Advocates.

l., The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2., The accused was tried upon the following charges and specifications:

CHARGE I: Violaticn of the 75th Article of‘ﬁe.r.

Specification 1t In that Private Domald G, Wullner, Company
'Ft, 127th Infantry, did, at the Villa Verde Trail, Luzon,
Philippine Islands, on or about 12 March 1945, while
bsfore the enemy shamefully refuse to rejoin his Company
which was then engaged with the enemy,

Specification 23 In that Private Donald C. Wullner, Company
'F!, 127th Infantry, being present with his company while
it was engaged with the enemy, did, at or near the Villa
Verde Trail, Luzon Philippine Islands, on or about 10
Karch 1945, shamefully abandon the said company and seek

safety in the rear. »
CBARGE II: Violation of the 64th Article.\ of War.

Specification 1i In that Private Donald C. Wullner, Company
'F', 127th Infantry, having received a lawful command
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from Lt. Colonel Charles R. Meyer, his superior
officer, to rejoin his company, did, at the Villa

Verde Trail, Luzon, Fhilippine Islands, on or
about 12 March 1945, willfully disobey the same.

Specification 23 In that Private Donald C. Wullner,

" Company 'F?, 127th Infantry, having received a law-
ful command from Colonel Frederick R. Stofft, his
superior officer, to rejoin his company, did at the
Villa Verde Trail, Luzon, Philippine Islands, on or
abotit 12 March 1945, willfully disobey the same.

He pleaded mot guilty to, and was found guilty of, the charges and specifications,
and was sentenced to dishomorable discharge, total forfeitures,. and confinement .
at hard labor for life. The reviewing authority approved the gentence and desig-
nated the United States Disciplinary Barracks, Fort Ieavenworth, Kansas, as the
place of confinement, - Pursuant to Article of War 50%, the record of trial was
forwarded to the Board of Review, Branch Office of The Judge Advocate General,
Melbourne, Victoria, Australia. . : , , :

3, The evidence reveals that on 9 March 1945 the first and third :
battalions of the 127th Infantry were engaged with the enemy on the Island of
Luzon, P,I.. The second battalion, although held in reserve, was in close
proximity to the enemy and that night Japanese infiltrated into its positions.
and. two were killed. Accused was a member of Company "F¥ of the second
battalion, . EBarly on the morning of 10 March Company "F" was attached to the
first battalion and moved out of its reserve positlon (R."7, 11), That day
accused absented himself without leave, He surrendered at the office of the
Provost Marshal, 32nd Infantry Division, in the town of Agno two days later
and was returned to his battalion's forward commard.post (Pros. Exs. 4, B).

- Captain Herbert O, Woodson, the battalion Executive Officer, asked ac-'
cused "what the trouble was", He said, "'Sir, I just canlt go i‘or:vard. * %%
I am afraid' (R, 8), 4Accused was ordered to remain until the arrival of
lLieutenant Colonel Charles R, Meyer, the battalion Commander, at which time
accused told him that he could not go forward, The colonel said, "!I will
send you forward under guard, make you go forward, amd rejoin your Company'™.
Lcct'ued replied, "!8ir, once the guard leaves I will rum out, I will leave, I
can't stay forward!® (R, 8, 12), The colonel explained to accused that all
of the men were afraid (R, 12) and that it was his obligation to his country
e:z‘:d to his f&mily to go forward with the rest of his company but accused said,

Si:%uii“n*t do it, I will only cause trouble and leave again at the first
gﬁ v *::y # % If I would leave I would cause further harm to the men in the

B *::mobody will get hurt because it was my fault, because I will run
: a{ N (2. 8, 10, 22), He.sald that he realized that he would be subject

o trial by court=martial and might be sentenced to life imprisonment or to death.

-

\

2,
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The colonel three times ordered accused to go forward and accused refused
each time (R. 8). The colonel offered to assign accused to another
company which did not know his background and further stated that if
accused accredited himself at the front he would then be assigned to the

P and A Platoon where the work would not be so hard (R. 8, 13). Accused

- again refused, was told he was under arrest, ard Captain Woodson was directed
to take him to the Regimental Command Post., The captain testified "% * *
enroute I stopped and asked * * * [Sig? to sit down., * * ¥ I was just trying
to talk to him as a padre you would say I guess, to see if there was any
personal matter worrying him, * * * but he told me very stralght forwardly
he appreciated what I sald and what I was doing but it was no good he
couldn!t rejoin his Company" (R. 9). Accused was taken before Colonel
Frederick R, Stofft, the Regimental Commander, and told him also that he
could not go forward to rejoin his company. The colonel ordered him to

go back to his organization in the line and accused said that he was
frightened; that if he went back he would "do the same thing over again"
(R. 16) and that he "would mess things up up there and would probably get
other people killed besides himself" (R, 18). The colonel informed him

of the penalties which might be imposed upon him for refusing to obey the
order to go forward but accused said "he would teke whatever the couru=-
martial would offer® (R. 16)s The several officers testified that accused
"wasn't jittery or-anything", He appeared "calm" and "very casual® (R. 9,
13, 16) during the conversations related.-

The defense introduced no witnesses and accused elected to remain
silent, :

Le The evidence clearly establishes that on 10 March 1945 accused,
being present with his company before the enemy, misbehaved bimself by
abandoning his company (Specification 2, Charge I), and upon being returned
to his battalion's forward command post refused to go to the front lines
to rejoin his unit (Specification 1, Charge I). Such conduct is violative
of Article of War 75 and the record fully supports the court's findings of
guilty of Charge I and its specifications, ‘

In the two specifications of Charge II accused 1s charged with ?he
willful disobedience of orders of two of his superior officers to.reJoin
his company, Such disotedience is clearly established by the evidence.
However, it was the refusal to obey those orders, with the additional
allegation of the aggravating circumstances that his company was then
engaged with the enemy, which was made the basis of Spec%fication 1 of
- Charge I, Although the offenses alleged in that §peciflcation and the
specifications of Charge II were separate and distinct, they grew out of
what was substantially one transaction and the sentence should be limited
to that prescribed for the major offense. Inasmuch as there is mw
limitation upon the sentence which may be imposed upon conviction of any
of the offenses alleged, no prejudice resulted to accused from the

nultiplication of charges.

3e
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. | ¢ iew holds the
. For the reasons stated above the Board of'ReYlew
reborg of trial legally sufficient to support the findings and the
gentence. : ' ,

Absent) - , Judge Advocate,

LaplocSiuk, s i
Colonel, JG.D.

1st Indorsement .

Army Service Forces, Branch Office of The Judge Advocate General, APO 924,
15 May 1945. :

Tos Commanding General, 32nd Infantry Division, AP0, 32.

1. In the case of Private Donald C. Wullner (12167289), Company
nFn, 127th Infantry, attention is invited to the foregoing holding by
the Board of Review that the record of trial is legally sufficient to
support the sentence, which holding is hereby approved. Under the provisions

of Article of War 504, you now have authority to order the execution of the
sentence, - ' '

2, Before final action is taken in this case it is recommended
that further consideration be given the matter of the appropriate sentence
to be ordered executed. In my opinion the circumstances of this case do
not Justify a life sentence. In brief the facts are as follows:
A 22 yedr old soldier, ten days to two weeks after joining his company as
a replacement, came under fire for the first time and immediately left his
company for safety in the rear. Two days later he presented himself at the
office of the Division Provost Marshal and was taken back to his battalion
command post; subsequently, several officers, including the Colonel of his
regiment, talked to him in an effort to persuade him to rejain his company.
This was of no avail, the soldier stating that he was afraid and that if
he went up to the front he knew that he would again seek safety in the rear.
and that his conduct might cost the lives of other men. FEven when told

that he could be sentenced to death for refusing to go forward he said
he unde;stood that and persistpd in his refusal,

It should be borne-in mind that all
Article of War 75 does not all conduet violative of

Justify either the death penalty or life
imprisonment and neither is a mandatory sentence. Pgobablz t;e ma jority
gf of{ega;i under this Article, while possibly deserving a severe sentence
i; ni all within the category of those deserving the death sentence or

prisonment for 1ife., 1In the instant case there is no evidence as to 4he

4o
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- the exact circumstances existing when the accused abandoned his company;j
there is no evidence that at the time of leaving the company it was engaged
in combat with the enemy as distinct from preparation therefor; there is
some evlidence that the accused at the time of seeking safety in the rear

was under artillery and mortar fire. ZExcept that his departure toward the .
rear lessened the strength of his unit by one man there is no ewidence that'
he otherwise put in jeopardy the life of any of his comrades. It is not '
difficult to imagine a circumstance where-a soldier forsakes his comrades,
including the wounded, in the face of the enemy and when every rifle shot

is needed; in such a case the death penalty might well be merited. In a
slightly less serious instance a life sentence might be justified, but as:
stated above the majority of these offenses, while serious, do not justify
either the death penalty or life imprisonment. In this connection the .
magnitude of a 20 year term of confinement, for example, should not be lost
sight of. : :

In conclusion in comnection with this subject of appropriateness
of sentence there is now being reviewsd in this office the record of trial
of a 2nd Lieutenant of Infantry who was convicted of refusing to go forward
with his platoon during.an attack against the enemy in violation of Article
of War 75. Although he had not specifically been ordered to go forward, he
stated, as in the instant case, that he would not go forward and that they
could court-martial him if they wanted to. The sentence of the court-
martial provided for dismissal, confinement at hard labor for 5 years, and
a fine of $500. The reviewing authority remitted the fine and the Commander
in Chief, SWPA, as the confiming authority, reduced the term of confinement
to one year, The basic offense by the Lieuterant is essentially the same
as that of the soldier in the instant case. Both through fear sought safety
in the rear and refused to rejoin their commands, preferring to be court-
martialed instead. Considering the action of the Commander in Chief in
reducing the five year term of confinement in the case of the Lieutenant to
one year it secems hardly necessary to comment further respecting the
inappropriateness of the life sentence in the instant case. It is
recommended, therefore, that the term of confinement be reduced to one
more nearly in keeping with the average sentence of confinement as reflected
in the Furhishedstatistical dats, that the execution of the dishonorable
discharge be suspended, and that a local place of confinement be designated.

. . 3.  Vhen coples of the published order in this case are forwarded

to this office they should be accompanied by the foregoing.holding and

this indorsement. For convenience of reference and to facilitate attaching
copies of the published order to the record in this case, please place

the file number of the record in brackets at the end of the published

order, as follows: ‘
(C¥ a-2050) o _ :
_ . : ERNEST H. BURT,

Brigadier General, U.S. Ammy,
Assistant Judge Advocate General.
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: ARMY SERVICE FORCES
In the Branch Office of The Judge Advocate General
Melbourne, Victoria,
Australia,

Board of Review \ 1
CE A=2070 3 May 1945

UNITED STATES . ‘
: Trial by G.C.M., convened at

Vo APO 710, 11 April 1945, Dis~
, honorable dischargs, total
Private First Class FRANCIS forfeitures, confinement for
E. LIVINGSTON, (37017906), ten years, The Federal Reform-
892d Chemical Company Air atory, El Reno, Oklahoma.
Operations. '

OPINION by the BOARD OF REVIEW
" STAGG, ROBERTS, and MURPHY,
-Judge -Advocates,

l, The record of trial in the case of the soldier named sbove
has been examined by the Board of Review, . :

2, The accused was tried upon the following charge and speci-
fications: ) ' )

CHARGE: Violation of the 93rd Article of War.

Specification 1: In that Private First Class Frani:is E.
Livingston, 892nd Chemical Company Air Operations, did,
at APO 73, on or about 5 March 1945, with intent to
comuit a felony, viz, sodomy, commit an assault upon
Nestor Garcia, oy willfully and feloniously striking
the said Nestor Garcia in the face with his fist,

Specification é: In that Private First Class Frangis E.
Livingston, 892nd Chemical Company Air Operations, did,
at APO 73, on or sbout 5 March 1945, commit the crime
of sodomy, by feloniously and against the 9rder of
nature having camal connection per anum with Nextor

Garciae

its s ications, but guilty
He pleaded not guilty to the charge and its specafications,
of Ia)ssault in v?.olation of Article of War 96, He was found guilty as

~ »
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cnarged and sentenced to dishonorable discharge, total forfeitures and
confinement at nard lahor tor fifteen years. The reviewing authority
approved the sentence put reduced the period of continement to ten years
and designated the Federal Reformatory, El Reno, Oklahoma as the place
of confinement, Pursuamt to Article of War 50%, the record of trial-
was forwarded to the Board of Review, Brancn Office of The Judge Ad-
vocate General, Melbourne, Victoria, Australiia.

_ 3. The evidence snows that at about four o'clock on the arternocon
of March 5, 1943, the accusea, Private Francis E, Livingston, a member
of the &y2nd Chemical Company, APO 73 and Private First Class Harold
Dauson, were in Dauson's tent drinking cherry wine. With them was a
Filipino boy, Nestar Garcia,rifteen years of age. About six o'clock

the tnres of tnemwent to the house of Garcia which was avout 2 miles
from their camp (R.7). Livingston and Dauson finished drinking about a
half-bottle of wine making a total of two quarts which they had consumed
(R.10). 7Tney remained tnere until about ten o'clock that night at which
time the accused and Garcia left, the accused stating that he was going
back to camp to get scme beer (®.8); Dauson remaining there the balance
of the night (R.,9). Accused and Garcia proceeded to camp, went to the
ice box in the kitchen wnere accused drank "much peer", and Garcia drank
about one-third of a glass which accused gave him (R.17). From the
kitchen they went to accused's tent where nhe obtained two canteen cups
and a blanket., He handed the blanket to Garcia and they started to the
latter's home, Upon nearing a river accused stated to Garcia that he
wanted to take a bath and they went about fifty feet from the road (R.23)
where accused spread the blanket on the ground. He then pulled Garcia
down and forceably took off ‘his pants and got on top of him while he was
lying on his back (R.19)s The accused then attempted to commit the

act of sodomy per anum on Garcia, but failing he hit Garcia'™ery hard"
with his fist on the right eye and the mouth causing him to bleed from
the mouth (R.20). He then committed sodomy per anum, After the act was
consumated, Garcia arose and accused, who was pointing his gun at him
(R.21), said_that he should say nothing to anybody and that if he did that
he [accgseg would "kill me and he will kill also my father and mother"
(R.21). ~ Accused then took Garcia back to camp where they spent the bal=-
~ance of the night, Garcia stating that he could not go home because he
could not see nis way and was feeling dizzy. Garcia went to his home the
n?xt morning where he was observed by Private Dauson at about 7230 otclock.
His right eye "was bruised and blood=shot and his mouth and lips were
swollen * * ¥ He gseemed to be crying * # *, He had tears in his eyes"
(R.9). He reported to his father the events of the previous night,

His father stated that his eyes were srolien and black, his upper lip .
swollen, he was still bl ; ’ D ent &

’ eeding and was crying (R.30), The incident was

reported to Lieutenant Summergrad, who "picked upfaccused, At that time
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blood was seen on the right pociket and collar on the shirt accused was
wearing (R-Bl). '

The accused elected to be sworm and testified in substance
as did the preceeding witness as to events up to the time he and Garcia
went to the kitchen and drank beer, "He stated that he was not drunk at
that time but that Garcia was. They returned to his tent where Garcia took
a blanket from Private Sandquist's oed and put it around himself stating -
that he was cold, Accused started to the gate to get Garcia past the sen-
try but then decided to go on to Garcia's house, At that time accused
was carrying his rifle, Upon reacning the river they became involved in
an argument about the blanket, Garcia wanted to buy it, and accused
told him "it wasn't mine and I couldn't sell it" (R.36). Accused then
struck Garcia "on the eye and on the side of the face™ and knocked him
down and he /Garcia/ started crying. Accused took Garcia's "bolo knifet
from him and leaving the blanket on the ground they returned to camp,
Garcia returning with him rather than to his home because he "couldn't
see" (R,36), Garcia awakened accused the next morning about six~-thirty
and was given his bolo, and returmed to his home (R,37)s Accused re-
membered all the happenings of the night before except that he did not )
know what becames of the blanket., He specifically denied committing or attempt-
ing to commit sodomy on Nestor Garcia (R.37).

L. The accused admitted that at the time and place alleged he
cormitted an assault upon Nestor Garcia, a Filipino boy 15 years of age,
but denied that he attempted to commit or committed the act of sodomy.
That the assault was of -serious proportions is shown by the physical con-
dition of Garcia the next morning at which time he was still bleeding,
His first attempt to commit sodomy on the boy was frustrated but after
striking him on the face with his fist and knocking him‘down he was able
to complete his despicable act, While the testimony of the victim and the
accused is in direct contradiction, the court rejected the accused'’s
version and accepted that of the victim, Such determination lies solely
within the province of the court (ef sec. 881, Vol II, Wharton's Crim,
Evid, p. 1520), There was abundant evidence in the record to support
the court's findings that accused comnitted the assault with intent to
accomplish an act of sodomy, which act he subsequently consummated,

’ i ars of sge. No errors injuriously affect-
ing the ‘a’fl;:tggdr;.;hg ig the ac:ﬁsed were committed during thedtrial.
The sentence imposed is authorized for the offenses of which ac;::eh.;;:
found guilty, recognized as offenses of a ¢ivil nature ang7go g 8 18 e
by confinement in a Federal penal institution by section 6 rizzmj nr L
of the United States (18 U.S.C., 455) and by Section 107, Title 22 of the

District of Columbia Code.

5. For the reasons stato;i above the Board of Review holds tha)

-3-
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record of trial legally sufficient to support the findings and sentence,

-

(Absent ) » Judge Advocate,
Colonel, J‘AOG.DQ .

, Judge Advocace,

Colonel, &,A.G.D.

udgé Advocate,

_eutena.nt Colonal ,/J.A.
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ARMY SERVICE F(RCES
In the Branch Office of The Judge Advocate General
.. , Melbourne, Victoria,

Australia,
Board of Review _ 18 May 1945,
CM  A-2099 ‘
UNITED STATES ) -
) Trial by G.C.M., convened at
Ve ) Headquarters, Fifth Air Force,
) ) APO 710, 10 April 1945. To be
Private First Class ERNEST ) hanged by the neck until dead.
J. HARRIS (36794999), 345th )
Aviation Squadron, 2lst )
Service Group. )

HOLDING by the BOARD OF REVIEW
STAGG, ROBERTS, and MURPHY,
Judge Advocates. :

l. The record of trial in the case of the soldier named above has been
examined by the Board of Review.

2, The accused was tried upon the following charge and specifications
'CHARGE:  Violation of the 92nd Article of War.

Specification: In that Private First Class Ernest J, Harris,
345th Aviation Squadron, 21st Service Group, did, at
APQO 920, on or about 23 August 1944, with malice afore-
thought, willfully, deliberately, feloniously, unlawfully,
and with premeditation kill one Corporal Phillip Taylor,
345th Aviation Squadron, 2lst Service Group, a human
being, by shooting him with a.45 calibre submachine gun.

He pleaded not guilty to the charge and its specification, was found guilty as
charged and sentenced to be hanged by the neck until dead., The reviewing auth-
ority approved the sentence but the confirming authority disapproved the same

and ordered a rehearing. No member of the court which first heard the case sat

as a member of the court at the subsequent trial. Upon the rehearing accused
Pleaded not guilty 46 the charge and its specification, was found guilty as charged
and sentenced to be hanged by the neck until dead, all members of the court con~-
curring in the findings and the sentence. The reviewing a.uthorit}'r approved anmi
the confirming authority confirmed the sentence. Pursuant to Article of War 50%,
the record of trial was forwarded to- the Board of Review, Branch Office of The

Judge Advocate General, Melbourne, Victoria, Australia, )
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3. The evidence reveals that at about 10:00 o'clock A.M. on 23 August
1944 the accused, deceased, and other members of the 345th Aviation Squadron, .
o2lst Service Group, were on a barge near Biak Island, N.E.I., APO 920. The
accused was carrying in his front pockets two heavy clips of ammunition for
a machine gun causing his pants to "sway in the front®. The deceased made
a remark that accused's "Daddy must have been an old man ¥ ¥ * Because his
pants were bagging in the front". Accused resented the remark and deceased
replied "You must want to whip my ass® (R. 10, 24). A sergeant then “broke
it up" (R. 10, 42). Upon arriving at their destination a short time there-
after the men were divided into groups for work, the accused being assigned
to deceased's squad. 411 the men at that time were carrying arms as they
‘had been told that enemy snipers were in the area. Accused was armed with
a submachine gun and deceased with a carbine. Several witnesses observed .
accused standing behind the rest of the men "with his hands on his hips", with
his submachine gun slung over his shoulder (R. 13, 14, 28, 37) "like he was
thinking about something" (R. 40). The deceased approached_the accused and
"gsked him when was he going to start to work. He [ Taylog? said 'No use
everybody killing himself and you do nothing. I told you to forget about
what happened this morning because, if you start anything, I will hurt you.'
He said 'You are a much younger fellow than I am. Forget about it.!" (R.15,
23, 32)., Accused replied "'OK' he would go to work" (R. 32). Deceased
then walked to where a group of men were standing, ¥1it a cigarette, and was
resting on his left knee smoking a cigarette" (R. 16, 29, 38). About three
minutes thereafter (R. 30) accused approached deceased "a little in the front
of him" (R. 31) and fired a burst of about six rounds. When hit the deceased
turned and faced the accused who told him to "take the gun off his shoulder”
which deceased did not do. Accused then "stepped over and pulled it off®
and let it fall to the ground (R, 17, 26, 39). Deceased fell to the ground
and said "Oh, you got me" (R. 32) or "You win, Lefty" (R. 18). Accused at
that time said about three times "You threatened my 1life™ (R. 21). Deceased
was removed from the scene and shortly thereafter was examined by a captain
of the medical corps who promounced him dead-as the result of five gunshot

wourds from a .45 calibre weapon (R. 45, 49), one in the left arm, three in
the right arm, and one in the lower part of the chest (R. 8). '

The accused elected to be swern and testified in substance as did other

wiggesses as to the occurrence on the boat adding that deceased at that time
saids

"% % % iShut up, then, or I will be on your ass' like that..
He kept hollering at me. 'I warned you never to fuck with
me'! just like that. I said 'I am not bothering you.! He

sald 'All right, just remember that. I am poi '
Sergeant Mays said 'Break it up.'" (R. 52) g ing to get you.

"Well, I hadn't forgotten about the

thr
me, 80 I decided I wouldn pat Jaylor promised to

't.go too far back in the woods. They had
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said the Japs was in that area. I was working right along with

the other fellows cutting brush along the side so, a few minutes

we were bending over our machetes, my back got tired. I |
straightened up for five or six minutes, I wasn't doing anything,
Just then, Taylor hollered over to me., I was not even working
near him, When he walked over to me, some of the fellows looked
up. He said 'Harris, how come you are not working?' I said tI
did works I was just taking a break,' He stood looking. A
fellow by the name of George Office had his gun, He took the gun
from George Office and said 'I might have to use this gun! something
like that, He come over towards me and said 'You been fucking with
me all morning trying to start something.! He said 'Jou are a
younger man than me, Harrils, but I wouldn't hurt you with my fist
for anything.,! He said 'I will kill you' just like that. He

sald tNow get on back to work.! He said that as if he wanted me

to refuse to go back to work, something like that. He said I
hadn't worked at that time, sir, That is when I just knew he was
going to get me and try to pick some argument out of me and he
would shoot me, either back when we was on the boat or back in the

area. (R. 53, 68).

* ¥ x

Q Did you shoot Corporal Taylor?
A Yes, sir, I did. ' ‘

Q Why did you shoot him?
4 I shot him because I thought he was going to shoot me." (R. 54, 59).

He'further testified that he shot deceased because he was in fear of his life
- knowing that deceased had previously attacked two of his friends coming up
‘behind one and hitting him with a brick, and another time hitting a gergeant
with a bottle, both incidents happening in 1943 (R. 60, 61). He related
anothet incident where deceased, in 1944, attacked an"old man'with a tent pole
(Re 62), He further testified that when he shot deceased he (deceased) "was

rising up and making quick moves (R, 66) * * * making these big movements
facing me" (R. 67); that at the time he fired, deceased's gun "was hanging on
his shoulder almost about to come off® and "I thought he was teking it off

(R. 70). -

The defense called several  accused's unit who testified as to his good
character and reputation and likewise as to the vicious and quarrelsome nature
of the deceased (R. 75, 80, 82). The accused, at his own request, again took

the stand at the concluaion of the trial and stateds:

m% % % at that time I really didn't know whether I mes intending
to ki1l Taylor or not, After I shot him, I was sorry I got him,

3.
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It wasn't because I was facing a court-martial or anything

like that. It was mostly because of the indignation it

brought on my family and the sorrow on his. I believe, :
that, if I had known, I wouldn't be here today. At the '
time I shot him, I couldn't say I was intending to kill

him or anything like that." (R, 87).

: L. The evidence is clear and the accused admits that at the time and
place alleged he shot and killed the deceased with a .45 calibre submachine
gun., He was found guilty of murder which is the unlawful killing of a ‘
human being with malice aforethought (par. 148a, M.C.M., 1928). Halice is
implied in every intentional and deliberate homicide unlawfully committed if
there be no circumstances to mitigate, excuse, or justify the act (liiller,
Crim. Law, p. 271; CM 237022, Huckes, XXIII B.R. 217, 228). There was
testimony that after deceased had spoken to the accused about not working and
told him to forget about their previous quarrel, that he (deceased) walked
away, knelt down, and 1it and was smoking a cigarette. Several minutes later
accused approached to within about 8 feet of deceased and with no threats by
word or deed upon deceased's part fired a burst from a submachine gun into his
kneeling body, killing him. Accused's statements that he thought deceased
was going to-kill him, that he was "making quick moves * * * making these big
movements facing me" and that while deceased's gun was on his (deceased's)

shoulder that it was "about to come off" were flatly contradicted by numerous
eyewitnesses.

To excuse a killing on the ground of self-defense one must reasonably
believe that his life is in danger or that he is in danger of suffering great
bodily harm and that it is necessary to kill to avert the danger (Allison v.
United States, 160 U.S. 203, 217; Acers v. United States, 164 U.S. 388, 392).
Whether accused shot deceased with malice aforethought as alleged in the
specification; whether his actions were excusable on the ground of self-
defense, or whether he acted under the heat of sudden passion induced by fear
of deceased were questions of fact for the determination of the court-martial
- (Kinard v. U.8.,96 F, 24 522; Stevenson v. U.S., 162 U,S. 313; Michigan v.
Ioner, 187 Nev. 386; Wyoming v. Sorrentino, 224 P. 420). By its findings

the court determined that the homicide was not excusable and further determin-
ed that it was committed with malice aforethought, willfully, deliberately,
feloniously, unlawfully, and with premeditetion, and thus found accused guilty

of murder. The record contains substanti i
comla v prediotiss 1bstantial evidence upon which such findings

A sentence of death or of life impris
nm
of murder in violation of Articls of Warpgz_o et is mandatory tpon conv:,’LctiOn

5. For the reasons st

' ated ab
of trial legally suffictent t above the Board of Review holds the record

© support the findings and the sentence.

(Absent) ', Judge Advocate.
Colonel, J.4.G.D. P THe

Judge Advocate.
Colonel, &.A.G.D. ’ ge

%““M‘ﬁ #é ¢ Judge Advocate.
N\ Lieutenant Colonel, 4.4.G. fge
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Army Service rorces,. Branch Office of The Judge Advocate General, A,P.0¢ 924,
20 May 1945. A

To: Commander-in-Chief, Southwest Pacific Area, A.P.0. 500,

= 1. In the case of Private First Class Ernest J, Harris, 36794999,
345th Aviation Squadron, 21st Service Group, attention is invited to the fore-
going holding by the Board of Review that the record of trial is legally
.gufficient to support the sentence, which holding is hereby approved. Under
the provisions of Article of War 50%, you now have authority to order the
execution of the sentence,

2., When copies of the published order in this case are forwarded to
this office they should be accompanied by the foregoing holding and this
indorsement. For convenience of reference and to facilitate attaching copies
of the published order to the record in this case, please place the file
nimber of the record in brackets at the end of the published order, as follows:

| (cu §-2099) _ M%&_‘

ERNEST H. BURT,
Brigadier General, U, S. Army, .
Agsistant Judge Advocate General,

(Sentence ordered executed. GCMO 4, USAFP, 19 Jul 1945)
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ARMY SERVICE FORCES
In the Branch Office of The Judge Advocate General
Melbourns, Victoria,:
Australia,
Board of Review
CM A-2100 . 15 May 1945,

UNITED STATES 3
V.. ) Trial by G.C.M., convened
' ' ) . at AP0 322, 21 February
Second Lieutenant ISAAC ) 1945. Dismissal, total
S. HARPOLE (01324385), ; forfeitures,
25th Infantry.

HOIDING by the BOARD QF REVIEW
STAGG, ROBERTS, and MURFHY,
Judge Advocates.

- le The record of trial in the case of ths officer named above has been
examined by the Board of Review,

2 The accused.was tried upon the following cha.rges and specificationss
CHARGE I: Violation of the 96th Article of War.
Specification 1t (Findings disapproved by reviewing authority)

Specification 2:¢ In that Second Lieutenant Isaac S. Harpols,
Company "G", 25th Infantry, did, at APO 322, on or about
3 December 1944, wrongfully and unlawfully solicit a
false statement from Pfc, James T, Johnson, Compeny "G",
25th Infantry, by saying to him "If you are questioned
about the case say that a white sergeant told you to get
on the truck and that a white man was driving the truck®,
or words to that effect which solicited statement was
false, was a material matter and was known by the said
Second Lisutenant Isaac S. Harpole to be false,

CHARGE IIs Violation of the 63d Article of War,
9pecification: In that Second Lieutenant Issac S, Harpole,

"G", 25th Infantry,did, at APO 322, on or about
3°’&“;’i§ry 1945, behave Himsslf with disrespect toward
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Colonel J. Prugh Herndon, his superior officer, by ,
‘saying to him angrily and contemptuously, "No one can
shake his fist at me; I can court martial you for that
and these men will be my witnesses; why, I could knock
you on your ass if I wanted to"; or words to that
effect. '

He pleaded not guilty to the charges and their specifications and was found
guilty as charged. He was sentenced to dismissal, total forfeitures-.anmd
confinement at hard labor for one year. The reviewing authority disapproved
the findings of specification 1 of Charge I, and approved only so much of the
sentence as provides for dismissal and total forfeitures, The confirming
authority confirmed the sentence as approved by the reviewing authority.
Pursuant to Article of War 50%, the record of trial was forwarded to the
Board of Review, Branch Office of the'Judge Advocate General, Melbourne,
Victoria, Australia. ’ '

A%t the beginning of the trial accused entered a plea to the jurisdietion
of the court on the ground that the provisions of Article of War 70 had not
been complied with in that there had not been the required pre-trial investiga-
tion. The testimony of the investigating officer and another witness was
taken after which the law member ed "there has been substantial compliance
with paragraph 35 [ M.C.M., 1928 /. It is apparent that the investigation
was inefficient but substantial enough to deny the motion" (R. 9). However,
the question becomes academic as pre-trial investigation is not mandatory and .
‘1ts omission does not constitute fatal error (CM 229477, Floyd, XVII B.R. 149).

. 3+ The evidence for the prosecution reveals that on 1 December 1944
the accused was in charge of a detail from Company ¥G", 25th Infantry, which
was unloading a ship at APO 322, About 3:30 A.M, the accused sent for
Privates First Class Woodrow Wilson, James T. Johnson gnd Willie T. Howard
of the detall and asked Private Wilson if he [ Wilson_/ could drive a truck.
Upon receiving an affirmative reply accused advised him that he wanted him
;l;.o take sgme meat to the company, and instructed him to wait there until a

Don-comn” arrived and he would show him what truck to drive (R. 10).

Shortly thereafter Wilson was advised by the sergeant in charge of the motor

pool (R. 21) which truck to drive and with Privates Johnson and Howard and

two men from MH® Company they sat in the truck for a short while until a

;ﬁge?gt 31.181 a Jeep came by and told them to "follow the truck that was behind

Truckiné : )o  They followed the truck to the area of the 3664th Quartermaster

e g :gparv where they unloaded seven quarters of meat and some eggs from

the “g}‘mc ey had been following on to their own and deliversd them to MHM

and o gx:panies (R. 18). The meat in question had been unloaded from the

5.8 an ¢ thoorn and had not been "tallied in" to the quartermaster and had

ot een P:iued (R, 16-17), Subsequently the accused called Lieutenant

t'hezusl:;n‘:; :ates First Class Johnson, Wilson, Howard, Whitley and DeJean,

ey st i:gn ioned two being from Company "H" s to his tent and according to
estimony of Privates Howard and Johnson, told them if thegr were questioned

2.
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they should say a white sergeant told them to get on the truck and that a white
"guy* was driving (R. 14, 18), The testimony reveals that Private Wilson, a
colored soldier, drove the truck and Private Howard, a colored soldier, told
the others to get on it (R. 14, 19). ,

The prosecution introduced in evidence a gstatement by the accused in
which he stated, in substance, that on the date in question while in charge of
an unloading detail of the S.S. Van Outhoorn, he was approached by "an uniden=-
tified colored man" who said "We are getting some meat™ and asked him if he
wanted some for his company. Accused replied in the affirmative, He then
secured a truck and called three of his men and told them "to go to the truck
and someone would show them where to pick up some meat which they were to
teke to Company 'G! area®, He stated: '

¥ * % .

At this time, 0330 hrs, 1 Dec 44, no meat was being .
discharged from the 'S.S. Van Outhoorn'!, consequently there
were no trucks with meat in them on or about the Dock, in-
sofar as I know. Therefore, it is my presumption that the
meat involved in this deal must have left the dock at some
time prior to the time at which the unidentified colored
man approached and propositioned me, '

As for the details as to which truck Wilson drove to
. pick up the meat and who, if anyone, besides Johnson and
Howard went with him, and as to where the exchange of meat
‘from one truck was effected into the truck driven by Wilsen,
I do not know any of these facts from my own knowledges.
* % % .
‘ This transaction involved no exchange of money or
compensation of anmy kind, The meat and eggs were ultimate-
1y consumed by the men of Company G along with rations issued

to the Com throuch normal channels. .
' pany u.g * % %0 (PI‘OS. Ex. "A“)

On 9 Janwary 1945 Colonel J. Prugh Herndon, Fort Commander, Base "F", AFO
322, was making an inspection of a ship which was being loaded with cargo, the
accused being in charge of the loading detail. Not being satisfied with the
progress of the work Colonel Herndon spoke to the accused "calling to his at-
tention the fact that only half of the men were working and explaining to him
that we had a lot of cargo to load and that it was necessary to use all the men"
(R.24). Colonel Herndon testified that at that time he emphasized his point by

" raising his hand and "pointing my finger at the accused * * *the accused acfcused me
of shaking my first [Eﬁ;? at him but I told him I was mot doing so but pointing

30
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ny 'finger at him", The dccused "answered by stating he could court-martiasl
me, that he wouldn't stand treatment from any person like that; that I was
shaking my fist at him and he looked around at others on the deck and said
'these men will be my witnesses! and said 'No one can shake his fist at me,
I could knock you on your ass.'" (R. 25). The colonel testified that he
left the ship and went to his office, followed by the accused who there said
"that he could 'knock me on my ass.' He said all of this in a threatening
and discourteous manner" (R. 25, 27). -Colonel Herndon ordered accused to
leave the office, which order was obeyed. Accused!s Regimental Commander
was notified of the incident and was requested to relieve accused from duty
at the dock (R. 25). Colonel Herndon stated that the gesture of shaking

his finger was "quite a habit" and that in speaking before a group of peopls
"I generally use my hands in doing so" (R. 26).

The accused called Secord Lieutenant Arthur A, Johnson, of Company "H',
_*5th Infantry, who testified that he was present when accused had a conversa-
tion with the men from "G" and "H" Companies at which time accused stated to
them "that they were trying to straighten the case out and he asked for anyons
who had any information to step formard. And other than that why there was
no statements made to the effecting question" (R. 30). At no time did he
hear accused say anything to the men about "white men" or instruct any of them
to say, if questioned, that a white sergeant told them to get on the truck or
that a white driver was driving the truck, He could not remember if he was

ﬁes§8§ "during the entire time that the accused was there with these men®

Privates First Class Maurice Whitley and Walter DeJean of Com nyn
pany ’

25th Infantry, were present when accused, Lieutenant Johnson, and two men
from Company "G" had a discussion in asccused's tent as to the event alleged

in specification 2, Charge I, They testifi
hear the accused s*,:.ate anything Tn ®d that at mo time did they

about hi ,
& white driver driving it (R, 31) a white sergeant getting a truck or

The accused elected to :;emain silent,

4e There is direct testimony that the ' 4
. accused at the time and place
alleged told an enlistzei z‘;n» iffquestioned, to give a false statement.
Article of War 95 and St ioorTloer night

War 96 (Cli 230829, Maz‘eligfemomly amounted to a violation of Article of

be
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(Charge II), ' His words spoken to the colonel at the ship, continuing to
argue with him and using threatening and vulgar langusge at his office
clearly brings accused's conduct within the provisions of Article of War 63.
The evidence fully supports the court's finding accused guilty of this
offense. ‘ :

Dismissal and forfeitures are authorized by both Articles of War 96 and
63 of which the accused was fourd guilty, - .

5. - For the. reasons.stated above the Board of Review holds Vthe record
of trial legally sufficient to support the findings as approved and the
sentence. " :

(Absent) , Judge Advocate.
Colonel, J.A.G.D.

s Judg;;e Advocate.

Colonel, ¢.A.G.D.

, Judge Advocate. -

g 1st Indorsement
Army Service Forces, Branch Office of The Judge Advocate General, APO 924,
15 May 1945.

To: Commander in Chief, Southwest Pacific’ Area, A.P.0. 500.

1. In the case of Second Lieutenant Isaac S. Harpole (0131.385)
' attention is invited to the foregoing holding by the Board of Review
that the record of trial is legally sufficient to support the sentence,
which holding is hereby approved. Under the provisions of Article of
War 504, you now have authority to order the execution of the sentence.

2. When copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement, For convenience of reference and to facilitate
attaching copies of the published order to the record in this case,
please place the.file number of the record in brackets at the end of

the published order, as follows:
(CM  A~2100) | _i....&‘t@ﬁ
: ERNEST H. BURT,

Brigadier General, U.S. Army,
Assistant Judge Advocate General.

(Sentence ordered executed., GCMO 3, USAFP, 18 Jul 1945)
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ARNY SERVICE FORCES (139)
In the Branch Office of The Judge Advocate General
. Melbourne, Victoria, ‘

Australia.
Board of Review : ' i 24 May 1945,
"CM  A-2109 ' . :
UNITED STATES ) Trial by G.C.M., convened
: ) at APO 33, 10 March 1945.
Ve ) Dismissal, confinement for
. ' ) one year. The United '
Second Lieutenant HOWARD L, ) States Disciplinary Barracks,
RICE (0490567), Company "M, ) Fort Leavemworth, Kansas., ‘
°  130th Infantry. ) : '

HOIDING by the BOARD OF REVIEW
STAGG, ROBERTS, and MURPHY,
Judge Advocates,

1. The record of trial in the case of the officer named above has been
examined by the Board of Review, ' '

2. The accused was tried upon the following charge and specification:
" CHARGE: TViolation of the 75th Article of War, -

Specifications In that 24 Lieutenant Howard L. Rice, Company
UMt 130th Infantry, did, at APO 33, c/o Postmaster, San
Francisco, ‘California, on or about 19 February 1945, mis-
behave himself before the enemy by refusing to go forward
with his platoon, ‘which was then actively participating in
an attack upon the enemy,' and elements of which were alerted
to move forward to the knowledge of the accused,

He pleaded not guilty to the charge and 1ts specification and was found guilty
of the specification except the words "with his platoon which was then actively
participating in an attack upon the enemy ard elements of which were alerted to
move forward, to the knowledge of the accused", substituting therefor the words
"during an attack upon the enemy in which elements of his platoon were actively .
engaged by statliug to his commanding officer and within the hearing of other
military personnel, !I can't go back up there. I can't go back. I can't take
it, you can court-martial me if you like, but I won't go back!, or words to that
effect", of the excepted words not gullty, of the substituted words guilty and
-guilty of the charge. He was sentenced to be dismissed the service, to pay

to the United States a fine of $500,00 and to be confined at hard labor for
five years., +The reviewing authority approved only so much of ‘the sentence as
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dismissal and confinement and the confirming authority confimed_ j
fﬁ?giﬁ zg‘b reduced the period of confinement to one year. . Ther United ;
States Disciplinary Barracks, Fort Leavenworth, Kansas, was designated as the
place of confinement, Pursuant to &rticle of War 502, the record of trial
was forwarded to the Board of Review, Branch Office of The Judge Advocate
General, Melbourne, Victoria, Australia. » )

3, The evidence shows that on 19 February 195 the 130th Infant
was engaged with the enemy in an attack near the Cauringan River (R. 22) in
" the Philippine Islands, Gompanies "L" and "K" made the initial attack,.
Company "L* having the task of taking Hills #1 and #2 (Pros. Ex. A) which
were approximately seven hundred and six hundred and fifty yards, respectively,
~ in advance of the position occupied by Gompany "L", called "L Company Hill.
{R..21). - Company “I" was held in reserve and Company "A" was to give general
" support for the two assaulting companies., - After. a. preliminary artillery
barrage the attack started at 7300 o'clock A.Me (R. 24). The second machine
gun platoon from Company "M", commanded by the accused, located on ®L® Company
Hill gave supporting fire to the troops attack Hills #1 and #2 for about
. 45 minutes and was then ordered to cease firing (R. 32) but was kept alerted
- (Re 35)s  Thereafter some of its men went forward and assisted in evacuating
the wounded (R. 58),  The platoon was relieved at about 4200 P.M, on the
following afternoon of 20 February (R. 41). When the firing of his platoon
. ceased, the accused and his instrument corporal were ordered forward by
‘Captain Wallace (R. 68, 143) to make a recomnaissance for machine gun positions
on Hills #1 and #2 (R. 55, 67). The accused and the corporal proceeded from
"L Gompany Hill toward Hill #1 (R. 56) for a distance of from eight to twelve
. hundred yards where they encountered mortar shell fire or hand grenades which
- forced them to take cover (R. 57, 59). Staff Sergeant John J. Burke testified
that he heard accused say to his instrument corporal while at Hill #2. -

"% % % that he didn't know what the hell he was doing up ;
there; - he was supposed to be recfumoitering for new - o
positions and the hill wasn't even taken yet. He saild -
"+ that even if we did take the hil) the Japs would surround
us and he said that he was going back to a safe place,!
S L (R, 111).

They remained there about 45:minutes -(R. 60)
about 11300 A.M. ‘where acocused. stopped at the C,P, which was located near the
machine guns (R, 62, 77).  Here he was contacted by Sergeant Hubert R. Barrer,
‘Platoon sergeant of the second platoon. Aocused ordered the sergeant "to get
the second sestion ready to displace forward" stating "Well, they need a
agtion up there right away" (R, 69, 73). Accused stated to Lisutmnant Tobin
a tut that same time "'Boy, it's bad up thers, I'm n5 combat soldier. I'm
go_t %:ing back up there. They can court-martial me or do anything they want

uv & mot going back up there!™ (R, 80). Lisutenant Tobin rgplied "*I. -
know it'g badkupv there and that's what we're here for! and he [ggcused7 sald

and returned to the platoon at -

& -

2,
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again 'They can court-martial me or do anything they wanto to but I'm not
going back'" (R. 80, 81). Lieutenant Tobin further stated that "He ZD:c-

‘ cused_? was hot and aside from that I didn't notice anything unusual. He
spoke quietly as he always does" (R. 82); "He seemed to be in perfect shape®
(R. 85). Accused then reported to Captain Wallace, who testified that ac-
cused within "earshot" of a number of enlisted men (R. 101) said "!There

are no machine gun positions up there. I couldn't find any'. Then he
blurted out this 'I can't go back up there, I can't take it. You can court-
martial me or do anything you wish but I'm not going back up there. I'm going
to the rear'.” (R. 91, 92), Captain Wallace then told him to "go to the rear
and report to the Doc." (R. 92, 100). As to accused's physical condition at
that time Captain Wallace testified: '

"Well, in the first place, of courss, it was a hot day
and we were all sweating but he talked steadily and when
he made the statement I asked him if he was all right or
if he was suffering from heat exhaustion and he said no.
Otherwise he seemed rormal. (R. 92)

% % % He was hot but his voice was clear and it took him
no time to tell me his intentions or to tell me what

taken place on the hills." (R. 93).

" Upon being asked =

"Did it ever occur to you that if he sat down for a while
and drank some water that he might have been alright?"

Captain Wallace replied:

"At the time no because the statements were deliberate

and I think he was in full control of his faculties and he
‘talked as a man should and the statements were very clesr
and I knew he was in earnest because subsequently he said -
'Tou can court-martial me or do amything you wish but I
won't go back!s That to me was conclusive that he was
aware .that he was doing a wrong thing and that he didn't
give a damn about the consequences." (R. 98). _

Captain Wallace further testified that this was accused's first combat experlence
(R. 104) and that he did not order the accused to again go forward, nor didnac-
cused refuse to obey amy such order (R. 99) but that had he been available "he
would have had his proportionate share of the duty which at that time was to get
- the wounded back. He would have been ordered to go forward" (R. 106).

Ser eaht Barrer saw accused that afternoon near the rear aid station and at
that timg heard him say "I was up there once and I'1l not go back again® (R. 70).

3.
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Major Alfred S. Ash, Regimental Surgeon of the 130th Infantry (R. 118),
was in charge of the aid station located about one half mile to the rear of
the C.P.. On the morning in question he was treating battle casualtles
which were being evacuated from the forward aid station (Re 119)« “ He noticed
the accused, another officer, and some enlisted men sitting about 45 or 50
feet away. After having finished his work he was approached by the accused, .-
Major Ash testified: ‘ -

n% * * I inquired from Lt. Rice if he had an EMI tag and he
said no. I asked him what was bothering him, I assumed
that he was suffering from a slight exhaustion case but he
made the statement that he couldn't take it up there at the -
front and he looked in fairly good condition to me. I asked
him if he had any pain ard he said no that he couldn't take
it. I took his pulse and gave him a casual check amd told
him that he could report to the officer in charge of the area
but that I would not serd him to the hospital" (R. 120).

Major Ash further testified that accused's pulse was ®rapid", that he did not

appear "abnormally nervous", appeared "normal under the circumstances" and was
"mentally sound" (R. 121, 122).

The accused elected to be sworn and testified that on the morning in
question he had only one mission assigned to him by Captain Litz (killed in
action later that day) and that was to deliver fire on Hills #1 and #2 until
the infantry reached the base of the Hills at which time a smoke bomb signal
would be given for him to mask his fire and that_he was then "to walt back
~ here on 'L' Company Hill and that he [Capt. Litz/ would send for me when and

if he got ready to use me on these two hills" (R. 141). Upon seeing the
. smoke bomb signal he gave the order to cease firing and the mission of his
platoon was then completed (R. 142). 4t that time Captain Wallace Mcame up
and ordered me to go forward on that reconnaissance® (R. 143), and to take a
man from his section with him (R. 144), Calling his instrument corporal,
Di Christoferro, they proceeded to Hill #1, approximately 800 yards away.
Upon arriving he contacted Captain Litz who informed him there were no
positions for machine guns up there, He advised Captain Wallace of this
fact by phone and remained there approximately an hour andthen moved to

Hill #2. Finding no machine gun positions there he wag "pretty tired" and
-.:at down (R. 145) and was subject to mortar fire, one shell falling about

en yards from him (R, 146, 147), He remembered nothing thereafter and

ri?Wagompanyi’ng him back to "L" Company
f allace upon his return but did not
:‘:g:gb:z ;z?en xIxt ¥as talking to him" and had no recollection of giving any
ments to eitig;i cag::igrwam] ].ai,i,g), mHe did not remember making any state=
ard his first recollection of-au’g:equ:ﬁemnt Tobin, or anyone else (R. 177)

events was when h t the rear
- aid station when Vajor Ash canlxe up to him (R, 150). He rzm:;'ze;ed M:.jor Ash

Hill, He recalled talking to Capta

4o
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talking to him but could not M™recall the exact conversation" and had no
recollection of Major Ash examining him or receiving any orders from him

to report to the battalion C.P. (R. 150, 169, 170), He remained at the
rear aid station a couple of days. He stated "The adjutant was there and.

I asked him where I could go since there was no use in my going to the
platoon as I was being of no use to them, Well, they sent us to the rear
where the Service Company was a couple of days before the investigation.

The first knowledge I had of the outcome of it was when lir. Nagy of the
130th Infantry informed me that they were going to try me. Colonel Blake
was in the area that day or the next day and I asked him to send me to the
1line again and he said no." (R. 151, 187, 202). He stated that "I did not
knowingly and willfully make those outrageous statements., I know I did not"
(R. 152). On cross-examination he testified that he was first aware of
what was going on - '

"ihen I was ba(c;k at the ald station later on. I sat there
for some time, I got up and got a cup of coffee about chow
time approximately and Captain Baxter then assigned us a hole.

Q. What day was this? The 19th or the 20th?
A. It might have been that same day late in the afternoon.

Q. .By that time you felt entirely normal and could realize

what was going on? :
A. I knew we had some artillery fire the next day and I

was aware of being there, ~ My ear was hurting me a 1little
then, / while at Hill #2/ (R. 187).

* % * ’ - .
‘Q.  Would you sey that in your own mind that from that time

on your memory, your mind, was more or less blank? )
A, Yes, sir. In my own mind I believe it was because learning

later of the things I said I know I wouldn't have sald those things
knowingly and willfully., I am not that kind of a ‘person.

Q. At any time during the past experiences of your entire life
have you been subject to periods of lapses of memory prior to the

instance under discussion?
A. Well, I have been scared a mumber of times when I was not able

to recall what took place.

Q. In those instances your lapse of memory resulted from fright
you say. Were you scared in that area on this particular day?

A. I may have been, sir." (R. 184). ‘

56
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he accused admitted having made a statement to Colonel Blake, the
invesiiéating officer, in which he said "The only thing Inam guilty of is
not being a soldier. I have tried and have always tried". He added in
explanation "Well, for two and a half years I have been a 2d Lt..and no one
has seen fit to promote me so I imagined I was not just what they wanted
in an officer (R. 173) * * * Frankly, I just don't fit in the military, * **
If I had my choice, war or no war, I wouldn't be in the Army. * ¥ * I have no
desire to get out of the Army (R, 195) * * * I figured I would be able to lead

men" (R. 199).

" Major Kenneth H, Le Fevre, MC, the Division neuro-psychiatrist, testified
that on 24 February 1945 he examined the accused at the request of Major Ash
(R. 216), His diagnosis was -

n% % * gimple chronie adult maladjustment, moderately severe,
manifested by nervousness, irritability, and a feeling of being
disliked and being picked on, of his inability to be a good.
soldier, increased by his inability to adapt himself fully to
the regimentation of the armed forces." (R. 217).

He defihitely "ruled out insanity" and stated that accused knew the difference
between right and wrong and was capable of doing the right thing (R. 219). Im
answer to a hypothetical question if one with the same maladjustments as those
present in accused could regain his memory rapidly he replied that it was,
possible but not probable (R, 222). g '

4. Tha specification alleges that the accused did, at APO 33, on or
about 19 February 1945 "misbehave himself before the enemy by refusing to go
forward with his platoon which was then actively participating in an attack
-upon the enemy, and elements of which were alerted to move forward to the
knowledge of the accused®, The court deleted from the specification all
of the words following "to go forward" and substituted."during an attack upon
the enemy in which elements of his platoon were actively engaged by stating
to his commanding officer and within the hearing of other military personnel,
'I can't go back up there. I can't go back., I can't take it, you can court-
. partial me if you like, but I won't go back!,' or words to that effect" and

found accused guilty of the charge and of the specification as thus modified.

Such substitution by the court did not prejudicethe adcused as the
nature and identity of the offense remained unchanged (par, 78¢, M.C.M., 1928).
The gist of the offense was misbehavior befors the enemy in that he did refuse to

go forward during an attack and the substitutions 1 t r
in which his refusal was evidenced. merely se forth the manfle

6.
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The Manual for Courts-Martial, 1928, states that "misbehavior. before
the enemy" '

"k % *ig a general term, and as here used it renders
culpable under the article any conduct by an officer

or soldier not conformable to the standard of behavior
before the enemy set by the history of our arms. Run-

Aing away .is but a particular form of misbehavior ,
specifically made punishable by this article." (par. 14ls).

Winthrop states that misbehavior before the enemy may consist in -

"Such acts by any officer or soldier, as =refusing or '
failing to advance with the command when ordered forward to
meet the enemy; going to the rear or leaving the command
when engaged with the enemy, or expecting to be engaged, or
when under fire; hiding or seeking shelter when properly
required to be exposed to fire; feigning sickness, or
wounds, or making himself drunk, in order to evade taking
part in a present or imperding engagement or other active
gervice against the enemy; refusing to do duty or to per=-

- form some particular service when before the enemy."
(Winthrop's Mil. Law and Prec., 2nd Ed., p. 623).

.There is no contradiction of the evidence that accused at the time and place
was "before the enemy", The misbehavior of the accused is clearly estab=
lished, He had just returned from a reconnaissance where he had been under
fire, and was in charge of a machine gun platoon which, he stated, Captain
Litz would send for "when and if he got ready to use me on these two hills".

" His men were being used to evacuate the wounded and Captain Wallace testi-
fied that had accused been available he would have been ordered forward to
assist in this work. Instead of remaining where his duty required him to
be, he announced in the hearing of a number of enlisted men that he could
mot "take it"; that he would not go back; and that he would stand a court=
martial rather than return. = Such behavior by an officer undermines and
destroys that high degree of morale and confidence in leadership essential
to the suceessful conduct of battle and is clearly misbehavior before the -
enemy within the contemplation of Article of War 75. (cM MATO-1614, Bull. JAG,
Vol III. No. 4, p., 146). His excuse that he remembered nothing after the
mortar shell fell near him until that afternoon while at the rear aid station
Was rejected by the ‘court. Prior to the incident in question he had shown no
symptoms of amnesia and when examined by Major Ash a few hours later appeared
normal. - The determination as to accused's mental accountability was solely

_within the province of the court (CM A-2100, Harpole). -

7.
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' d is 24 years of age and
. The charge sheet shows thet the accuse
that lsze entered the service on 18 August 1942 as a second lieutenant.

: ourt was legally constituted. No errors injuriously
ai‘feci;ng iﬁz :ubstantial rights of the accused were committed during the
trial. In the opinion of the Board of Review the record of trial iz
legally sufficient to support the findings and the sentence. sen eg;e
of death,or such other punishment as a court-martial may direct, is auth-
orized upon a conviction of misbehavior before the enemy in violation of
Article of War 75.

(Absent) , Judge Advocate.
Colonel, JIA.G.D. .

%&M—, Judge Advocate.
Co Onel, A.G.Dn } )

Judge Advocate.
GOD.

, 1st Indorsement
Army Service Forces, Branch Cffice of The Judge Advocate General with
the United States Army Forces in the Pacific, A.P.0. 75, 16 July 1945.

To: Commander-in-Chief, United States Ai‘my Forces in the Pacific,
A.P.G. 500.

1. In the case of Second Lieutenant Howard L. Rice, 0490567,
Company M, 130th Infantry, attention is invited to the foregoing holding
by the Board of Review that the record of trial is legally sufficient to
support the sentence, which holding is hereby approved.- Under the

provisions of Article of War 503, you now have authority to order the
execution of the sentence, ‘ :

.2, When copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate
attaching copies of the published order to the record in this case,

please place the file number of the record in brackets at the end of
the published order, as follows: : ‘

@ 1209, D MRV

ERNEST H. BURT, '
Brigadier General, U.S. Arnmy,
Assistant Judge Advocate General.

(Sentence ordered executed. GCMO 5, USAFP, 22 Jul 1945)

8,
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ARMY SERVICE FORCES
In the Branch Office of The Judge Advocate General
Melbourne, Victoria,
Australis,

Board of Review ‘ ' 6 June 1925,
C  A~2135 | .

UNITED STATES
' Trial by G.C.M., convened
at Headquarters, Base K,
USASOS, APO 72, 10 March
1945, Confinement for
seven years, The United
States Penitentiary, McNeil
Island, Washington.

Ve

Assistant General Utility
Clerk FPATRICK M, ERENNAN,
an employee of the War
Shipping Administration,
serving with the armiés of

- the United States in the
field,

Nt Nt St Nl o e e e e st o

HOLDING by the BOARD (F REVIEW
STAGG, ROBERTS, and MURPHY,
Judge Advocates.

1. The record of trial in the case of the accused named above has been
examined by the Board of Review.

2 He was tried upon the following charges and specifications:
.CHARGE I: Violation of the 93rd Article of War.

Specification: In that Patrick M. Brennan, employed by the
United States War Shipping Administration, South and
Southwest Pacific Areas, as an assistant general utility

“elerk and a person serving with and accompanying the
armies of the United States in the field, did, at AFO
72, on or about 7 February 1945, feloniously take, steal,
and carry away $300,00, currency of the United States
and 672 pesos, currency of the Philippine Commonwealth
of the value of $336.00, currency of the United States,
of a total value of $636.00, the property of Frivate
First Class Douglas F. Dye, Company E, 383rd Infant?y
Regiment, 96th Infantry Division.
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CHARGE II: Violation of the 94th Article of Viar.

ification 13 In that Patrick M. Brennan, employed by
Spec the United States War Shipping Administration, South
and Southwest Pacific Areas, as an assistant general
utility clerk and a person serving with and accompany-
ing the armies of the United States in the field, did,
at AP0 72, on or about 30 December 1944, wrongfully,
knowingly, and wilfully apply to his own use anmd
benefit one carbine, caliber .30, M-1, No, 42588, of
the valus of about $31,75, property of the United
“States furnished and intended for the military service
thereof, ' .

Specification 23  In that Patrick M, Brennan, employed by
o the United States War Shipping Administration, South
and Southwest Pacific Areas, as an assistant general
utility clerk and a person serving with and accompany-
ing the armies of the United States in the field, did,
at AFO 72, on or about 15 January, 1945, wrongfully,
knowingly, and wilfully apply to his own use and
benefit one gun, sub-machine, caliber .45 M-3 US No.
213203, GL-C 153432, of ths value of about $21,00, -
property of the United States, furnished and intended
for the military service thereof. .

Specification 32  In that Patrick M. Brennan, employed by
the United States War Shipping Administration, South
and Southwest Pacific Areas, as an assistant general
utility clerk and a person serving with and accompany-
ing the armies of the United States in the field, did,
at AF0 72, on or about 27 Jamuary, 1945, wrongfully,
knowingly, and wilfully apply to his own use and bene-
£it one pair boots, jungle, size 10, of the value of
about $3.09, property of the United States and intended
for the military service thereof, ) . :

Specification 4: In that Patrick M, Brennan, employed by |
the United States War Shipping Administration, South
and Southwest Pacific Areas, as an assistant general

utility clerk and & person serving with and accompany-
/ing the armies of the United States in the field, did,

2
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at APO 72, on or about 3 February, 1945, wrongfully,
knowingly, and wilfully apply to his own use and
benefit 199 cartridges, ball, caliber .45, of the
value of $5.51, including seven packages of 20
cartridges each and one magazine for gun, sub-machine;
157 cartridges, carbine, caliber .30, M-1, of the
value of $3.67, including 4 magazines for carbine,
caliber .30, M-1; 20 cartridges, rifle, caliber .30,
4P, of the value of $1.,10, contained in 4 5-round
clips, all 'of the aggregate value of $10.28, property
of the United States furnished and intended for the
mnilitary service thereof. :

Specification 53¢ In that Patrick M, Brennan, jemployed
by the United States War Shipping Administration,
South and Southwest Pacific Areas, as an assistant
general utility clerk and a person serving with and
accompanying the armies of the United States in the
field, did, at APO 72, on or about 5 January 1945,
wrongfully, knowingly, and wilfully apply to his own
use and benefit one knife, trench, M-3, and scabbard, -
of the value of $1.35, property of the United States
furnished and intended for the military service thereof,'

CHARGE III: Violation of the 96th Article of War.

Specification 13 In that Patrick M. Brennan, employed -
by the United States War Shipping Administration,
South and Southwest Pacific Areas, as an assistant
general utility clerk and a person serving with and
accompanying the armies of the United States in the
field, did, at APO 72, on or about 7 Fsbruary 1945,
wrongfully have in his possession with the intention
of removing the same from Pase K, 4F0 72, to Sydney,
Australia, the following described propertys Viz,
one carbine, caliber .30, M-1, of the value of about
$31.75; one gun, sub-machine, caliber .45, M-3, of the
value of about $21,00; one pair of boots, jungle, of
‘the value of about $3.09; 199 cartridges, ball, cali-
ber .45, of the value of $5.51; 157 cartridges, carbine,
caliber .30, M-1, of the value of $3.67; 20 cartridges,
rifle, caliber .30 AP of the value of $1.10; one knife,
trench, M-3, and scabbard, of the value of $1.35, of
the aggregate value of about $67.47, property of the
United States furnished and intended for the military

. service thereof.

3.


http:interil.ed
http:interil.ed

(150)

Specification 2: In that Patrick M. Brennan, employed
"by the United States War Shipping Administration,
South and Southwest Pacific Areas, as an assistant
general utility clerk and a person serving with and
accompanying the armies of the United States in the
field, did, at AP0 72, on or about 10 January 1945,
wrongfully, knowingly, and wilfully apply to his
own use and benefit one United States Maritime
Commission (Chelsea Ship's Bell), clock, Serial No.
8689, of the value of more than $50, property of
the United States, furnished and intended for use
on vessels under the control and operation of the
United States. ’

He pleaded mot guilty to the charges and their specifications and was found
guilty as charged. The reviewing authority approved the finding of guilty
of Charge I and only so much of the finding of its specification as involves
a finding that accused did feloniously steal, take, and carry away $117.00,
currency of the United States, and 672 pesos, Philippine currency, of the
total value of $/53.00 from the person, and at the time and place, alleged.
He approved the finding of guilty of Charge II and of specifications 1, 2,
and 3 thereof and only so much of the finding of specification 4 as involves
a finding that accused did misapply as alleged 180 cartridges, ball, caliber
o45; 20 cartridges, rifle, caliber ,30 AP, contained in 4 5=-round clips;
and 2 clips, carbine, caliber .30, with ammunition, property of the United
States, of a substantial value not in excess of $20. 00. He approved the
finding of guilty of Charge III and so much of the fimding of specification 1
as involves a finding that accused did wrongfully have in his possession as
alleged one carbine, caliber ,30, M-1l, of the value of about $31.75; one gun,
submachine, caliber ,45, M=3, of the value of about $21.00; one pair of boots,
jungle, of the value of about $3.09; 180 cartridges, ball, caliber .45; one
magazine caliber .45, M-3, with ammunition; 20 cartridges, rifle, caliber
30, APy two clips, carbine, caliber .30, with ammunition; all t,Jf a sub-
stantial value not in excess of $20.00; and one knife, trench, M=3, and
scabbard, of the value of $1.35, all property of the United St;.tes,,of the
aggregate value of not less than §57.19, and approved only so much of the
ﬁgdmg of specification 2 of said charge as involves a finding that accused
4 1;zle'o11';511‘1.1113}11%;e in his possession as alleged the clock therein described
of the ¥ ue o 0,00. He reduced the period of confinement to seven years
an esignated the United States Penitentiary, McNeil Island Washington, as
e place of confinement. FPursuant to Article of War 50%, the record of

trial was forwarded to the Board of Review, Br
General, Melbourne, Victoria, Australia ™ aéch Prfice of The Julge Advocete

de
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3. It was stipulated between the prosecution and the defense that the
accused was at the times and place alleged a civilian employed in the-South
and Southwest Pacific Areas by the United States War Shipping Administration
as Assistant General Utility Clerk, serving with and accompanying the armies
of the United States in the field, and subject to military law [R. 50, Stipu-
lation Pros. Ex. 10). .

On 7 February 1945 the SS "Sharron" was anchored in the bay at Tacloban,
P.I,. MAccused came on board that night about 9:00 o'elock (R. 14) to tell
the boys "good-bye" as he was leaving the next day for Australia. = Private
First Class Douglas F. Dye of Company "E", 383rd Infantry Regiment, 96th
‘Infantry Division, was at that time quartered on the ship with seven other -
soldiers, all doing temporary military police duty (R. 15). About 11300
olclock that night Private Dye was playing cards on the deck when orders were
received from the officer of the day for several of them to go "Down to the
dock" (R. 10), Leaving his "Japanese" pocketbook made of heavy black leather
with a red star on it (R. 16, 23) containing approximately $636.00 in his
fatigue pants on a hanger in his quarters, he went to the dock. Private
-First Class Robert L. Dunn, who occupied the same quarters on the ship as did
Private Dye, returned from the dock to the ship to get a duffle bag which he
was going to take to camp at White Beach (R. 17, 20) and observed accused
alone in their quarters (R. 18). . Accused offered to lend Dumn his jeep to
- go to White Beach at the same time requesting that he be dropped at his quarters
et the War Shipping Administration building, Dunn and accused left the ship
and accused was driven to his quarters, Upqn returning to the dock Dunn was
advised by Private Dye that his (Dye's) money was missing (R. 20). With =~
several others they returned to the ship, searched their quarters and the deck,
but the pocketbook could mot be found, The "regular MP's" were then notified,
Privates Dye, Egnatuk, Wimberly and Dunn went to accused's quarters at the
" W.S.A. office about 2300 ofclock A.M. where accused was found lying in bed
" with his clothes on (R. 18, 24, 83). .Dye told accused that he wanted his
money, Dye testified "The MP's came in then apd told him if T thought he
had my money, he'd better give it to me. He / accused said then if I _
thought he had any momey of mine, he would give it to me, or as much® (R. 12)
" but specifically denied having it (R. 19). At that time a search of both .
accused and his quarters failed to disclose the money (R. 12, 18), Accused
was then taken to the MP headquarters. On the way he "kept arguing® with
Sergeant Alexander J. Wortman of the £13th MP Battalion, stating "that he
“would pay the money back if we'd drop the whole thing" (R. 29). A&t P
headquarters he again stated to the ‘desk sergeant that he would the
~ money back and also told the desk gergeant ®Yoy can keep * * ¥ / the $866:00
taken from his person by the HP's_? as bonus / ba that I'11 come back"
(R. 30, 32), Upon being questioned by the desk sergeant as %o whether he
had stolen the money the accused stateds . . '

"% ¥ % he hadn't and had no reason to steal the money, due

to thefact that he was making plemty of money, an:l} he had
'$25,000 in the bank and he had $50,000 home, * * * He sald =
he had a barracks bag in his quarters, packed and ready togo

to Australia, and he said he had stuff in the barracks :igg; \
which would get a lot of people in trouble. I asked

5.
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what was in there, and he wouldn't tell me, but he did say

he had three bottles of beer which came from the ship Sharron,
the U.S.S. Sharron, which he was going to take to Australia

to drink on the plane on his way down. He seemed very amxious
to get in his barracks bag before he was locked up, and said he
had his own personal stuff he wanted to get out before he was
locked up.® (R. 31). ‘

(152)

On 8 February 1945 Sergeant Elden W, Schultz, a Mclerk-typist" who lived
and worked in the War Shipping Administration building, while looking for a
hatchet found a wallet wedged between the window and the studding in the living
quarters occupied by accused and himself (R. 35). The Provost Marshal's office
was notified and the wallet, an ordinary black pocketbook with a star in it, :
(R. 49) was turned over to T/Sgt. Evans A, Owens of the Provost Marshal's office,
An examination of the pocketbook revealed that it contained $117.00 in American
currency and 1014 pesos in Philippine currency of the total value of $624.00
" (Re 49) and a social-security card (R. 37) issued in the name of Douglas
Franklin Dye Jr. (R. 49) and "certain indistinguishable pictures, some addresses,
a certificate certifying that Private Douglas Dye was a member of the Imperisal
Domaine of the Royal Dragons® (R. 49). Apparently the contents had not been
disturbed for "Some of the bills stuck together, and they were very evenly
placed in ths wallet® (R, 36). - .
¢ . t
On 8 February 1945 Sergeant Owens went to the Tacloban airstrip where he

took possession of a sea bag which had been left there the previous day by the
accused who stated at that time that he would pick it up the next morning
when leaving for Sydney, Australia (R. 33, 38). Upon being opened at the
Provost Marshal's office it was found to contain a carbine, value $31.75; a
submachine gun, value $21.00; a trench knife and scabbard marked "1942, US
¥-3", value $1.35; a pair of jungle boots, value $3,09; a ship's clock:
marked U,S. Maritime Commission, value $10.00 (R. 39, 45) and the following
of a total valus of about $10.28: 1 clip, «45 caliber, M-3, with ammunition;
4 clips, .30 for .03 rifle, with amnunition; 1 ammunition pouch, carbine
with 2 clips, carbine, .30 caliber with ammunition and 9 boxes ::ontaining
a total of 180 rounds of .45 ball amunition (R, 39-44; Pros, Exs. 1 to 8
inel,; Stipulation Prox., Ex. 10). ILieutenant Commander Robert E, Norris
testified that accused was assigned to his command about 23 December 1944
as a civi]_.ian employee, He had no knowledge of any carbines or ship's
clocks being issued to civilian employees (R, 45).

_ " The accused elgcted to be sworn and testifiecbll that on the
‘ . t on th ht of
ZhFebruary 1945 he went aboard the ship "™William Sharron® to s:ynégodb;e to
cozpﬁyzfage 161: :asiigazieng ior"AustraliaAthe following day. He had " a

s w ship's captain and then wenmt to the deck wh
tk;znzozs v;:zg gaying gaﬁs.mnﬂe asked them if they had any be:r a;dez;n

one o e s that "he'd found nin n

wa: go:ggt*up from the locker, and "we got a'little :igti.;epng:s::lya wase
nysele but the UP's axd the IMeutenani of the MP's ani the ship's

6
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officers * * % (R, 57) * * % wo got pretty well under the weather; you know
what I mean, half intoxicated * * % (R, 58), When Private Dunn asked if
he could use his (accused's) jeep to take some besr to Base K, accused in-
structed his Filipino driver to "come on abgord and meet the boys, and then
" take them with their beer up to Base 'K'", Accused testified: i

"% ¥ %50 we'd been fooling around and kidding around * * *
and I seen a couple of pairs of coveralls hanging up in the
locker. So I took one pair and put them on, just to play
a joke, so help me, just to play the fool and act around as
usual-= and this darn thing fell out of the pocket of them
coveralls, So I picked it up and threw it right down on
the bunk; that was the pocketbook in this case., So I sit
me down on a box and I had another couple of beers and after
that, I took the coveralls off amd hung them up in thelocker.
Occasionally, I'd notice that doggone pocketbook ing there.
Finally, instead of putting it back, I picked /it/ up and just
stuck it in my pocket--right here in the pocket of my shirt
and there it was, I just didn't want to leave it there
because if there was anything in the pocketbook amd it got .
taken someone else was going to suffer for it, * * * I went
out on the deck and I also went down to the jeep. The
Jesp was piled up full with beer. They got in the jeep and

- I told them I wanted to go to the office, and I went up to
the finance office * # % I was pretty sick * % # I laid on
the bed and that was where I was when they woke me up; when
these men come in., And when they come in, the first volce
I recognized was Dye's. And when Dye come in, the first
thing he said was, 'Where's my money?! and naturally, half
asleep, I said '"What money?'. I says, 'What are you talking
about?' and he says, !The money you took off the ship.' :
Right from the start, it was as big a surprise to me as it
is to you people right here when I thought of it. I put ny
hand in my pocket and then the-other MP comes around with a

. 38 and he says, 'All right, all right, let's have the money.'
I was just going to show them the pocketbook-=- so help me and
Lord Jesus strike me dead if it ain't the truth--I want you to
believe me because it is the real exact truth--I right then and
at that moment--that very moment--had that doggone pocketbook
in my hand to give it back. And when that man pointed that
gun at me I was scared and I put that doggome pocketbook back
there in the window. #* #* % And when we went to the MP office,
why I wanted to pay him there because I only wanted a half an
hour or even five minutes, just to go ahead and get this thing
straightened out, Gemtlemen, I had mo more imtention of . x
stealing that money than you people sitting right here, *
I know 1t looks very very bad because the following morning I

was going to Australia * * #1, (R, 58-60).

7. -
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Upon being asked "Why didn't you put it [ pocketbook] back in the overalls
where it came from" he replied "That, sir, is something I can't exactly ex-
plain" (R.-83). He further testified that the "tommy-gun® was given him

by the Captain of the "Ben Wheeler" (R. 60) which fact was substantiated by
Charles L, Manck, an employee of the War Shipping Administration, who was
present at that time (R. 55). Accused claimed that he had found the carbine
with the ammunition pouch on "the handle erd of the carbine" (R. 63) "in the
ditch over here-~I don't know the name of the road where it was * * % Of
course, I know you've got to give it to the MP's when you find anything 1like
that, but there just wasn't any MP's around, . That's why I took that carbine®

" (R. 61). The clock he claimed was given to him by the Captain of the "Ben

Theeler" who bad salvaged it from a damaged ship, the Captain stating,
"1)Mike, you can sure have it, because it don't belong to anybody and none

"of them belong to anmybody at all'® (R, 62). The ammunition found in his

N

sea bag he claimed he took off the "Gus Darnell" when it was "automatically
stripped® and taken over by the Army for use as.a storehouse (R. 62). The
¢lips were given him by a Lieutenant "who used to work with us® (R. 62).

The jungle boots he purchased from a sailor for $1.50 (R. 63). The trench
knife was given him by a Filipino who was working for him when he went
aboard the "Sharron® to move dead bodies off the ship which had been hit

by a "suicide plane® (R. 63-64). Accused further testified that he left
the sea bag containing the articles found therein at the airstrip on the 7th
of February as he was going to stop at Bilak on his way to Australia and give
"this stuff® to Colonel Clark, Major Formosa (R. 70), and Captain Berry who
were "good friends of mine", stating "I wouldn't get it in anyhow because
I'm searched when I get to Australia. (R, 66) * * * if it was given to any
people in Australia it would have to be like gangsters or something, and
about this.stuff right here, Australia has got laws that are pretty tough,
and if I was a soldier I could probably take the stuff to Australia, but
being that I'm a civilian, I couldn't take it to Australia * * * (R, 67=68)
taking comiraband stuff into any other country is restricted anyhow" (R. 67).
He further said that before he left Tacloban on the plane he would have :
been weighed and "they would have made me leave it behind * * * I couldn't
have even got it on the plane, it was too heavy" (R. 68). . -

4+ Accused admitted that st the time and place alleged in the
specification of Charge I he, without the knowlegé: or congent of the ownsr,
took a pocketbook from quarters aboard the SS "Sharron". The pocketbook .
contained $117,00 in currency of the United States and at least 672 pesos,
currency of the Philippine Commonwealth, and was the property of Private
First Class Douglas F., Dye, Accused admitted that he had it in his
Possession when the owner demanded it of him and that at that time he denied
any knowledge of its wheresbouts, - He further adnitted secreting it behind
a window 911l where it was subsequently found, Some three hours later he
was Lo leave the base whers the incidenmt occurred to go to Australia., Ac=-

cusedicongende(li that he took the pocketbook for fear that if there was
anything in it'and it was taken "someons else was going to suffer for it%.

i?ngﬁooge;:ﬁee;rii:nze ;he court could properly infer that accused in-
evidence to support fth: ;inge permanently of his property. There is abundant

as approved. ings of guilty of Charge I and its specification,

'8,
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The evidence is equally clear that accused wrongfully applied to his
own use the property of the United States described in the five specifications,
as approved, of Charge II and specification 2 of Charge III which property was
found in a sea bag that accused had left at an airstrip the night before he was
to fly to Australia., His statement that he intended to give the various
articles to certain officer friends in Biak in itself showed his claim of owner-
ship, He further admitted that he knew that the carbine should have been glven
to the military police and that the various articles were "contraband". - Ac~
cused's explanation that he found some of the articles and that others were
“given to him furnished no defense to his wrongful exercise of dominion over
property of the United States. The specifications allege that accused's
wrongful acts occurred on six occasions beginning 30 December 1944 and ending
3 February 1945. There 1s no evidence in the record from which the dates he
came into possession of the property can be ascertained, It does appear,
however, that accused arrived at APO 72, where the acts occurréd, during the
latter part of December 1944. As the offenses clearly occurred within the
period of limitations the failure to prove their dates as alleged did not
prejudice accused's substantial rights (CM 229977, Proctor, XVII B,R. 259).
There is substantial evidence in the record upon which the findings of Charge
II and its specifications, as approved, and of Charge III and specification
2 thereof, as approved, may be sustained. '

. Specification 1 of Charge III alleges that accused wrongfully had in his
possession the same property of the United States as that desecribed in the
several specifications of Charge II with the additional allegation that he
intended to remove the same to Australia. In legal effect the specification
alleges only the wrongful possession by accused of the property. The wrong-
ful possession and the misapplication were substantially one transaction and
the sentence with respect thereto should be limited to that prescribed for
the major offense, namely, the violation of Article of War 9.

The sentence imposed is legally permissible upon conviction of the
offenses of which accused was legally found guilty, recognized as offenses
of a civil nature and so punishable by penitentiary confinement by Sections
37 and 287 Criminal Code of the United States (18 U.S.C. 82, 466).

5. For the reasons stated above the Board of Review holds the record
legally sufficient to support the findings ami the sentence.

(Absent) , Judge Advocate.
Colonel, J.4.G.D. A

/ , Judge Advocate,
" Colonel, JelhoG.D. - -
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ARMY SERVICE FORCES
In the Branch Office of The Judge Advocate General
. with the United States Army Forces .
in the Pacific

APO 75
Board of Review . 6 JuZy’l9h5. .
C A-2158

Trial by G.C.M., convened

at Headquarters, Base M,

APO 70, 14 April 1945,
Dishonorable discharge, total
forfeitures, confinement for /
ten years. The New Bilibid .
Prison.

UNITED STATES
Ve - .

.Private JOHN H, TRUJILLO
(20625836), Casual, attached
269th Replacement Company,
12th Replacement Battalion.

N Ml P e N P S

REVIEW by the BOARD OF REVIEW
STAGG, ROBERTS, and MURPHY,
Judge Advocates.

1. The record of trial in the case of the soldier named above has been
examined by the Board of Review, , S

2. ' The accused was tried upon the following charge and specification:
CHARGE: Violation of the 93rd Article o War.

Specification: In that Private John H. Trujillo, Casual

- Attached 269th Replacement Company, 12th Replacement
Battalion, did, at APO 70, on or about 19 February,
1945, with intent to commit a felony, viz, rape, commit
an assault upon Eufracia Devera, a Filipino civilian,
by willfully and feloniously grabbing the right arm
of said Bufracia Devera with his left hand, pointing a
drawn knife at her with his right hand and forcing her
into a prone position with his right leg. :

L
He pleaded not guilty to the charge and its specification, was found guilty as
- Charged, and sentenced to dishonorable:discharge, total forfeitures, and con~

finement at hard labor for twenty years. The reviewing authority approved the
sentence but remitted ten years of the' confinement and suspended the execution

of that portion thereof adjudging dishonorsble discharge. The New Bilibid
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‘Prison, APO 75 was designated as the place of confinement. The sentence
ias puglished ;.n General Court-Martial Orders No. 16, Headquarters Philippine
Base Section, APO 358, 18 May 1945 and the record of trisl was forwarded to
the Branch Office of The Judge Advocate General.

3. The evidence for the présecution shows that about midnight on 19
February 1945 two colored soldiers, apparently under the influence of in-

toxicants, one of whom had a gun, went into a house in the Barrio of Buenlag, "

P.I., occupied by Guillermo Devera, his wife, and their two daughters,
Francisca and Eufracia (R. 5, 6). The houss, which was entered by a ladder,
"consisted of a mcellar® or main room and two adjoining rooms, one of which
-was. the kitchen., As they passed through the tcellar® one of the soldiers
mthrust a gun® at Francisca who was lying down and they then proceeded to
the adjoining room where Eufracia was sleeping (R. 12, 13). At that time
Devera and his wife were in the kitchen #preparing food for the pigsw.
Devera entered the main room carrying a lamp and saw the accused (R. 7) .
-holding the hand of his daughter, Bufracia, who, at that time, was sitting
on the floor. He tmade & loud noise with a sign of anger® and told his
daughter to ftremove her hand from the hand of the soldier and go to the
kitchen where her mother is® which she did (R. 6). The father testified
that at that time the other soldier was standing near the door and ®when_ever
I attempted to go near that soldier, he thrust the gun to my body so that I
was forced to go away" (R. 7). After Eufracia had gone to the lkitchen *the

soldiers went slowly down® and "they went again from house to house in the
. neighborhood® (R. 7). . ] .

Francisca testified that she climbed out of the window of the room
where she was lying and from the outside saw both her sister and the soldier
sitting down ‘and the soldier was vholding the hand of my sister®., She did
not see him ndo anything except hold Eufracia by the arm" (R. 13).

Eufracia Devera, the alleged victim, stated that on the night in
question she was sleeping in tthe room" when she was awakened by the noilse
of the soldiers coming into the house (R. 15). One of the soldiers (ac-
cused) came into the room and she "got up and sat down® and he Mtook me by
the hand and went to the extent of getting his dagger® but "was not able
to point the ‘dagger because I got up at once and then ran away®, Yhen

asked, *yhen he grabbed you by the arm, did he pu

push you down or did he
touch you with his leg or other ,t of
sir, Just the handn (R. 15§:}y par his body?’ﬂ sho replied nno_mf)re,

"Qe What did jou do‘then? . :
Ae I gave an alibi that I was to urinate outside.

Qe Did the soldier turn loose

of your arm or
pull your arm loose of him? or did you

<24
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A. I was the one who removed the hand that grabbed
my hand. (R. 15-16)

* 3% ¥
#Q. - What did he do when he got it /“the dagger / out
. of the sheath? [ J
A. He held the knife and asserted these words, 'Lie
down,! . .

A

"Qe - After he told you to lie down, what did you do?
A. I stood up at once and made a sign that I was
to urinate. : . :

Q. Did he say anything further?
A. No more." (R. 18). :

she fﬁrt.her testified that sﬁbsequently two soldiers were brought to her house
but she identified only the accused (R. 16) as having been there on the night
in question.

Geronima Bulato testified that she lived near the house of Guillermo
Devera and that *One night in February of 194E" she heard a noise in Deverat's
house, Shortly thereafter she noticed two soldiers coming to her house.
They ascended the ladder and attempted to enter her house and pointed their
- guns at her., She shut the door and after attempting to push the door open
with their rifles they left (R. 19). Pedro Devera, a brother of the al-
leged victim, testified that on the night of 19 February 1945 he saw three
soldiers coming out the gate of Mrs. Bulato's house. He notified the
"sentinels in the camp® and was present when the soldiers were arrested
(R 20-21). He could not identify them (R. 22).

A1l of the testimony of the Filipinos was giveh through an interpreter.

Captain Moreley R. Hartley, AGD, Headquarters Sixth Army, testified
that about midnight on the night in question he received a report about
mnusual occuxrrences! and with three or four men of his section and a
Filipino officer he walked about three or four hundred yards and met three
American soldiers about 50 yards from Mr. Devera's house (R. 24).s Two had
weapons and were disarmed and all were told to "fall in and go back to
camp" (R. 23)s - At that time enlisted men were required to carry arms
(Re 25)s The accused was one of these three soldiers (R. 24), all of

whom in Captain Hartley's opinion were drunk (R. 52).

3.
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The defense introduced several witnesses who testified that they
were with the accused on the afternoon snd night in question until they
were arrested by Captain Hartley. Although they had been drinking,
none of them were drunk and at no time did any of them enter the house
wrere the incident in question is alleged to have occurred (R. 26‘-1;3
incl,) ‘ .

_ The accused elected to be sworn and testified in substance as did
the preceding witnesses for the defense (R. 45). He specifically denied
being drunk or at the Devera home at any time prior to being taken there
for identification (R. 51). ' : '

L. The accused is charged with an assault with intent to commit
rape by grabbing Bufracia Devera by tthe right arm ¥ * % with his left
hand, pointing & drawn knife at her with his right hand and forecing her
into a prone position with iais right leg.® Accused pleaded not guilty
and, in defense, attempted to establish an alibi. The question for the
consideration of the Board of Review is the sufficiency of the evidence
to support the courtt!s findings of gullty as charged.

The evidence shows that two colored soldiers, apparently under the
influence of liquor, about midnight on 19 February without permission
entered the home of a Filipino whom they had never secen before. They
passed through tthe cellarm where one of his daughters, Francisca, was
1ying. Accused entered the adjoining room where another daughter,
Eufracia, was sleeping but who had been awakened by their entrance into
- the house. FEufracia sat up and accused sat down by her side and held

her hand. ' At that time he took a "dagger" from his scabbard and told
her to *lie down" but made no threat to use the "daggerw, nor did he
offer her any violence or otherwise attempt to molest her. The gi.fl's
father, carrying a lamp, came from thekitchen.to the door of the room.
where the girl and accused were sitting on the floor and attempted to
enter it but was prevented from doing so by accused's companion who was
armed with a rifle, He called to his daughter to go to the kitchen.
“The girl, msking a ®signnm that she wanted to leave the room, removed
accused's hand from hers, and with no restraint on the part of accused
or his companion, went to the kitchen. Upon this testimony the court

iound that the accused had assaulted the girl with the intent to rape
er. : : _ .

It is the opinion of the Board of Review that the facts disclosed by
the evidence do not afford a reasonable basis for the inference that ac-
cused at the time of the assault alleged intended to commit rape. To be
found guilty of assault with intent to commit rape it must be inferable

from all the circumstances that the design of the assailant was not merely
to have an illicit sexual relationship but that he intended to gratify his
passions at all events and notwithstanding the opposition offered - to
overpower resistance with all the free necessary to the successful

Le
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accomplishment of his purpose (Winthrop, Mil. Law & Prec., 688). 1In other
words, the man must intend to overcome any resistance by force, actual or
constructive, and penetrate the woman's person. Any less intént will not
suffice (pars 1491, M.C.M., 1928; Cif 230541, Daniel, XVII B.R. 385; C
239839, Harrison, XXV B.R. 273; CM 244546, Klinkert, XXVIIT B.R. 347).

w¢ 3 %This is a question of law which must necessarily

be considered by the Board of Review and does not involve
determining the weight of evidence or passing upon the
credibility of witnesses. Intent being a mental process
can only be inferred, in cases such as this, from the
character and degree of the violence applied, the language,
threats, demonstrations, and entire conduct of the accused,
the place, time, and other circumstances of the attempt,
etc. See Winthrop, 2nd Ed., page 688. In other words,
evidence as to intent is usually purely circumstantial and,
under the rules of law, is not substantiel evidence upon
which a finding can be made unless it is such as to exclude
every reasonable hypothesis except the one of accusedts
guilt. CM 195705, Tyson, and cases cited, * % %

u% 3% 3 The principle applicable to the facts of this case
is well stated in Robat v. State (191 Tex. Cr. Rep. 468;
239 S.%. Rep. 966) as follows: '

1Tt is essential that a specific intent to
commit rape be established by the testimony, and
it mst go beyond the mere possibility of such
Intent, 3 % ¥ The fact that the conduct attri-
buted to the appellant was atrocious and merited
punishment cannot take the place of proof estab-
lishing the elements of an assault with intent to
rape.' (Underscoring supplied).t (CM 199369, Davis,
IV BoRo 37)'

Accordingly, it has been held that an intent to commit rape was not
. inferable from the following circumstances:

In late afternoon accused followed a six and one half years old
girl to her home. He attempted to kiss her, exposed his private
parts and placed his hand under her dress but did not attegpt to
remove her underclothing., Victim backed away; accused did not
attempt to restrain her and left upon another's approach (cu

199369, Davis, supra). | (

About 1:00 A.M. a 17 years old girl was awakened by accused
- with his clothing removed standing rext to her bed. He took

Se
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hold of her shoulders and kissed ner on the mouth. Sk.xe
got out of bed and put on the lights. Accused gave his
name and outfit and "without a bit of trouble® she led
him to the door and he left saying that he was sorry
(opinion concurred in by The Judge Advocate General)

(CM 220805, Peavy, XIII B.R. 73).

A 1, years old girl and her 9 years old sister were
followed home by accused who grabbed victim from the
rear. She fell to the ground on her stomach and he
fell on top of her and put his hand on her leg under
her dress, halfway between the hip and the knee. She
knocked his hand away and he started to replace it

but a stranger came to the door of the house and he
fled (CM 239839, Harrison, supra)(Aipproved by The Judge
Advocate General).,

Accused joined party of men and women previously unknown

to hime At his invitation to go to his room to feed his
dog, one woman accompanied him, He threw her on the bed,
locked the door and turned out the lights, said he wanted
to nget hot", pulled up her skirt and opened his trousers.
She screamed once, a man answered, but she screamed no more.
‘He suddenly desisted. Held: The encouragement she had
lent to his advances obviated the likelihood of intent to
achieve his desire by any force necessary (CM 245081,
Whittiker, XXIX B.R. 123). . :

Accused, while out walking with an Ariy nurse, "pinned® her

, to a tree and forcibly kissed her. He asked for another
date that night and she consented "provided he behaved
himselfn, That evening he forcibly seated her upon the
ground, placed himself on her and attempted to have sexual
intercourse. She screamed and struck him in the face. He
struck her but immediately desisted from his attempts and
assisted her to rise and took her home (CM 244546, Klinkert,
supra)(Holding approved by The Judge Advocate General and
findings disapproved in accordance therewith by the President).

. Contrasted with such cases are those wherein a finding of assault with
intent to rape was sustained, In each of them the accused by his actions
clearly demonstrated an intent to accomplish an act of sexuzl intercourse by
any force necessary but desisted before achieving his purpose (e.g., C
gﬁ‘)i&l, Allen, XVII B.R. 57; Cu 232790, Brandon, XIX B.R. 193; CM 234286,

.S, XX B.R. 313; CM 236101, Barker, XXII B.R. 285; CM 252657, Crum-
pecker, XXXV B.Re 127; CM 252925, Thompson, XXXIV B.R. 207).

Assuming that the evidence

is susceptib ‘onj ccused
entered the house for ih irpoce ptible to the conjecture that a

of having sexual intercourse, tested by the

6.
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applicable law and the established precedents, it is the opinion of the
poard of Review that the circumstances established by the evidence in the
instant case fall far short of furnishing a basis from which it could be
inferred that accused intended to overcome all resistance to accomplish

such purpose. As a matter of fact the evidence shows that at no time ’
did he attempt to force his will or exercise any restraint upon her. She
removed his hand without protest from him and, when she signified by making
a sign that she wanted to leave the room, he did nothing to prevent her.

It follows that the record is not legally sufficient to support.the findings
that accused assaulted Eufracia Devera with intent to commit rape.

The evidence does establish, however, that the accused unlawfully held
the nand of Zufr«cia Devera.  Although the force applied was slight, ac-
cused nonetheless thereby committed an assault and battery in violation of
prticle of War 96 (p. 312, Miller, Crim. Law; sec. 813, Wharton, Crim. Law).
such offense is included within the speciiication upon wiich accused was
tried, and he is legally guilty thereof. The maximum authorized punishment
therefor is confinement for six months and forfeiture of two-thirds pay ver
month for a like period (CM 220805, Peavy, supra; IV Bull. JAG 89).

5. The Board of Review takes judicial notice that the New Bilibid
Prison, the place of confinement designated in the instant case, is now known
as the Philippine Detention and Rehabilitation Center.

6. For the reasons stated above the Board of Review is of the opinion
that the record of trial is legally sufficient to sustain only so much of
the charge and specification as involves a finding that accused did commit
an assault and battery upon Eufracia Devera at the time and place alleged
in violation of Article of War 96 and legally sufficient to sustain only so
much of the sentence as provides for confinement at hard lebor for six months
and forfeiture of two=-thirds of accused!s pay per month for a like period.

(Absent) , Judge Advocete.
Colonel, J.A.G.D.

Mgl Apgteet, , Judge Advocate.

Colonel {/J.A-G.Dx

o 2 g » /ﬁdud (Gvocate.
/wutenant Colonel, .A.G/

To
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) 1st Ind.

Army Service Forces, Branch Office of The Judge Advocate General, APO 75,
7 July 1945,

To: Commander in Chief, United States Army Forces in the Pacific, APO 500«

1. Herewith transmitted for your action under Article of War 503 is the
record of trial in the case of Private John H. Trujillo (20625836), Casual,
attached to 269th Replacement Company, 12th Replacement Battalion.

2. I concur in the opinion of the Board of Review and for the reasons
stated therein recommend that so much of the findings of guilty be vacated as
exceeds a finding of guilty of essault and battery by wrongfully n"grabbing the
right arm" of Eufracia Devera in violation of Article of War 96, that so much
of the sentence be vacated as exceeds confinement at hard labor for six months
and forfeiture of £33.33 per month for six months, and that all rights, privileges,
and property of which the accused has been deprived by virtue of the parts of the

findings and sentence so vacated be restored.

ERNEST H. BURT,
Brigadier General, U.S. Army,

- Incl: Assistant Judge Advocate General.
Record of trial. .

AG 201-Tzu311_'|.o, John H. (Enl) 2d Inci.
(6 Jul 45) oA

GZNERAL HEADQUARTERS, UNITED STATES ARMY FORCES, PACIFIC
15 July 1945, ) » 470290,
TO: Commanding General, Philippine Base Section, APO 358, -

For compliance with first indorsement.

By cammand of General MacArthur:

E. BO KI
Major, AGD
1 nl;zl ’ . Asst, Ad), Gen.,

e c%“jw
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BASIC: Ltr fr ASF BOJAG,. APO 75, é¢td 6 Jul 45, CM A-2158 Review
by the Board of Review.

PBJA 250.4 3rd Ind.
HEADQUARTERS, PHILIPPINE BASE SECTION, APO 358,

T0: Assistant Judge Advocate General, BOJAG, APO 75.
First indorsement complied with. |
FOR THE COMMANDING GERERAL: ./ »

. [GCODNOW
Lt., ACD
Asst. Adjuta nt Geperal

L.

Incl: n/c

(Findings vacated in part in accordance with recommendation of
Assisyant Judge Advocate Yeneral, GCMO 130, PBS, USAFWP,23 July 1945.)
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’ -ARMY SERVICE FCRCES
In the Branch Office of The Judge Advocate Gemral
Melbourne, Victoria,
Australia,

Board of Revier o | 12 June 1945
CM  A-2183 : ,

UNITED STATES ;

o Trial by G.C.M., convened at

Ve ) APO 323, 1 May 19‘&50 As to

- ‘ ) each accused, dishonorable dis-

. Private WILLIAM F. SWINDLE " charge, total forfeitures, con=-
- '(38463914), 1125th Military finement for twenty years,

- Police Company and Private . The United States Penitentiary,
10UIS SZEXER (32363097), McNeil Island, Washington,

" . Headquarters Squadron,. Far ; .

East Air Service Command

HOLDING by the BOARD OF REVIEW
STAGG, ROBERTS and MURPHY,
Judge Advocates,

' 1. ‘The record of trial in the case of the soldiers named above
: has been examined by the Board of Review.

2. The accused were tried upon the rallovring charges and speci—
ficationss . :

CHARGE J: Violation of the 92d. Article of War.

Specificat.ion. In that Priva.te William F. Swindle, 1125th

Szeker
Military Police Company arnd Private. Louis R
Headquarters Squadren, Far East A%r Service g::lmma.nd.t " )
act ointly and in pursuance ol & common ent,
did,initjAPO 565, on or about 22 April 1945, forcibly .
and feloniously, against her will, have carnal knowledge

of Private Hannah K, Hammel.
CHARGE II: Violation of the 93d Article of War.
Specifications’ In that Private Willisu F. Svindle, 1125th
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Military Police Company and Private Louis Szeker,
Headquarters Squadron, Far East Air Service Command,
acting jointly and in pursuance of a common intent,
did, at AP0 565, on or about 22 April 1945, by force
and violence and by putting her in fear, feloniously
take, steal and carry away from the person of Private
Hannah K. Hammel, a wrist watch, a cigarette lighter,
and two diamond rings, the property of said Private
Hammel, total value about $100,00.

They pleaded not guilty to the charges and specifications and were found
guilty of Charge I and its specification and of Charge II and so much
of its specification as alleges that accused took the watch, of a value
of about $19.75, at the time and place and in the manner alleged. They
were sentenced to dishonorable discharge, total forfeitures and confine-
ment at hard labor for life, The reviewing authority approved the sen-
tences but reduced the period of confinement of each accused to twenty
years and designated the United States Penitentiary, McNeil Island, Wash-
ington, as the place of confinement. Pursuant to Article of War 50%,

the record of trial was forwarded to the Board of Review, Branch Office
of The Judge Advocate General, Melbourne, Victoria, Australia.

. 3. The evidence for the prosecution reveals that on the afternoon
of April 22, 1945, Private Hannah K. Hammel a WAC, 41 ysars of age and
a widow for 9 years, was at .Sentani Airstrip, Hollandia, New Guinea,
where she was to take a plane to join her unit at APO 707, which had
preceeded her while she was in a hospital, Upon finding that her records
had not arrived she was "walting around® and became engaged in a con-
versation with Ffc Mitchell A. Boyer (R.81). Sie was then directed to '
g0 across the road to a WAC casual camp., Private Boyer asked her if he
could come to the camp and requested her "to get a girl for another
fellow", About 6:30 P.M. Boyer arrived at the WAC camp with S/Sgt. Buster
K. Hurley, but Private Hammel had been unable to get another girl. After
talking a short wnile Boyer observed a weapons carrier standing nearby
with two soldiers in it, one of wham "he knew back in the States", He
asked her to go over and meet him which she did, The soldiers in the
weapons carrier introduced themselves as "Louyis" [chused Louis Szekeﬂ
and "Boyd" /accused William F. Swindle/ (R.82).. After talking a short
time .she went to the casual camp and got coffee for all of them which
they drank, The accused drove off and she, Boyer, and Hurley then went
to the "rec hall" (R.18,83). At about 7:00 P.M., the accused returned
and the five of them sat on some logs near the Red Cross kitchen, While
there accused Szeker produced a bottle of "Cherry liquer® and all drank
some’ (R.84), Private Hammel taking "™wo swallows® (R.117). The accused
left the party six or eight times during the evening and - upon returning
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the last time accused Szeker stated that he knew where some s

be had at a mess-hall "at the top of the hill", The five of trﬁsgxuﬁ
the weapons carrier but upon arrivingbthey found the cook was gone, Some
one brought some canned sausages ad bread and they returned to the place |
near the Red Cross kitchen where accused Szeker produced five cans of :
beer which they drank., About 10:00 o'clock all of them except Private
Hanmel took another "drink" after which Private Hurley left, Boyer then
stated that he was going back to camp and Szeker said they woauld carry

him back and asked Private Hammel to "come along". She sald that she did
not want to leave the area but Szeker stated, "'It isn't.outside of the -
area, it's right down tnis road'", She got in.the vehicle, «itting between
the two accused with Boyer standing on the running board. Upon arriving
at his camp Boyar got off and Szeker suggested that the three of them re-
turn to the mess hall and get something to eat. It was then a quarter to
eleven, Private Hammel stated that she wanted "'to be in by eleven'”,
Accused Szeker stated that it was "'just a few minutes up there; # % %
You!ll be back on time'™, adding "'I know adll these MPls, #* % #{fe'rg MP'at#
(R.88,121), and they drove off, After a few minutes she stated, "'Looks
like we ought to be at the mess hall by now!" to which Szeker replied,
"1¥ou aren't going to the mess hall # # ¥You're going to get * # %
Fucked'" (R.88)., She replied, "!No! # # #!T ain't # % *Let me out'"
(R.90)s The car was stopped (R.123) and she attempted to get out but
accused Swindle "got ghold" of her (R.88) and dragged her into the back

of the venicle (R.91,125,126,127) and pushed her down while Szeker

- ™ % ¥grabbed shold" of her leg. She stated that Swindle ™t # *unbuttoned
ny breeches and pulled them down below my hips", Szeker helping him
(R.129), Her "underpants® were also removed (R,130), During this time
she was screaming (R.94) and calling, "'Let me get up amd lst me get
out', ®He /Szeker/ told me to quit calling for help, * * # 1There ain't
nobody here to hear ycu'® (R,93=-94,124). ™" ¥* ¥#then Swindle got over

and got onto me and I fought him of f and finally he gave up, * * *

Szeker held me first when Swindle was trying the first time" R92,133).
Szeker then got on her and she "Tried to fight him * #* * ﬁut asn't

able to push him" (R.93-94), Accused Szeker then camitted an act of
sexusl intercourse upon her, Accused "Swindle came back befors Icald
get up agein armd then Swindle did the same thing" (R.95)s During the
entire occurremce she stated, ™t * # I was just fighting and calling
&l the time # % % They held me there, I put up all the fight I could
(R.129), "They got me back in the front seat between them again and .
said, 'Let's go get Ben and let him in on this'" (R.,95)e They pro-

cecded toward "Ben's tent" and at that time "Swindle started to take my
watch off my wrist * # * the catch on the bracelet hung up and Louis
[aeker/ helped him get it off my arm" (R.96), Sne tried to keep then
from taking the watch but "¢ % # I was wedged in between Swindle a ™
louis and they pulled my arm down.and they got the watch® (R.96)s ico.
watch was "One you get at the PX - a Boulevard” of a stipulated pr iecker
of $19.75 (Ex., 4L—R.96,103). She also missed two rings, dog-tags, 10

-3
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‘keys, and a Ronson cigarette lighter of a stipulated value of $3,00,

She testified that the wrist watch and cigarette lighter were taken from
her by the accused but that she subsequently missed the other articles
when she undressed at the hospital (R.113). -

At about 0100 hours an MP at one of the gates near the en-
listed men's area saw a weapons carrier, driven by accused Szeker, com=
ing from the direction of the WAC's casual camp going toward MP Head-
quarters, He noticed a "girl lying in Swindle's arms" (R.50). He did
not talk with them at that time. Upon arriving at "Ben's tent" Swindle
stated, "'He's agleep; let him be,! or 'alone! or something®" (R.96)s In
about 15 or 20 minutes they returned and the same MP "just waved thenm
through" and they drove toward the WAC casual camp (R.51)s The car pro=-
ceeded to the "social engagement gate' of that area where Privates McKee
and Slusser, MP's, were on duty (R.57). Szeker was driving and Swindle
had "His right arm # # * around her ahoulders®", They stopped the car
and Swindle asked the guards if they Bt # % wanted a piece of tail" (R.58)
and "was laughing when he said it?, The girl ™was practically lying
down .on Private Swindle's shoulder * # %t (R,59), Swindle then asked them
for a cup of water and "whether we wanted a drink of whiskey or not"
(R.59,62). Swindle took a drink of water and the girl also took one
stating that she was sick and attempted to "throw up" (R.59), Private
McKee stated that she made no complaint other than stating, "!'I am sick'"
(Re&1), and at that time she ™* # ¥appeared to be pretty well drunk" ..
(Re6l)s Private Slusser stated that at that time the girl ™* % %*sat on
Swindle's lap" and "She looked as if she had been drinking".(R.65), and
when ™t # they asked us if we warted intercourss with her" (R.66) he
stated that it was said loud enough so the girl could have heard it, how-

ever,®he girl did not say anything® (R.67). .The girl testified that at
that time - : ‘

Wt % %] Lold the MP I needed help and Louis said to
the MP, 'Don't you want to get some of this,! and the
MP said, .'Better carry that girl back where you got
her'" (R,104=105, 152), - ‘

MTnen they carried me like the MP said to a road just

& few minutes - they stopped the vehicle and Swindle
got out and walked around the other side of the venicle
and I got down off the seat and run - and run off the

road and hid in the bushes and after a few minutes they
leftn (R.lok-105,156).

"I got out on the.road and I called -~ I started tb

cellj I called for help, and I run into the WAC area
calling for help" (R06,157).

Private First Class Virgil E. Owens, a guard at the barracks ™t # *where

-[‘_'_
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the women are placed awaiting transportation® (R,223) he
screaming and "# ¥ # Yelling for help % # *“.at(>out Z)hung::daargm??ﬁ v
feet from his post. He saw Private Hammel running toward him (R.224)
and asked him if he was a guard. She was "scared - that was obvious®
and he could not understand all she was saying, He helped her up the
hill and could detect the odor of alcohol on her breath, She stumbled
a couple of times "* # * I don't think she was completely drunk, because
she could walk pretty well", Upon approaching the enclosure "She broke
loose and started running".to the rear of the parracks building (R.226),

First Lieutenant Henri Baufford, the officer of the day, was
sitting in his tent about 2:00 o'clock on the night in question. He
heard someone "holler® for help fowr or five times and immediately went
to the gate at the women's enclosure where he saw Miss Hammel just inside
the gate, running to the barracks. He followed her into the building and
found her lying on the floor., She told "some of the girls in there"
what had happened, and stated, "'Get those guys! Get those four guys
that raped mel'", ©She kept hollering. The Lieutenant testified, " # 3
I held her by the wrist and told her to keep quiet and tried to tell her
to quit making all that noise. I slapped her as I thought she was
hysterical and when I slapped her she called me a *# # ##, Ijeutenant
Baufford called Captain George Traina, M.C., who drove an. ambulance to
the WAC barracks. Upon arrival Private Hammel * # $# # came running
out to the ambulance from the orderly room and a.couple of minutes
later Lieut enant Baufford came up on the other side", She said, .
#1Please help mel You will help me? They don't believe me, You will
believe me won't you?!", She then got in the ambulance with Captain
Traina who testified, "She first of all mentioned that she had been raped
by three men, and I tried to quiet her down, and she mentioned at the same
time that she nad been out in the afternoon. She was rather confused as
to names. She mentioned two or three names, I didn't pay much attention -
Just tried to quiet her down. She mentioned some jewelry had been stolen
by the two men who had raped her. First she said three, then she said
two did" (R,183-184), Upon arrival at the 51st General Hospital ehe was.
exanined by Captain.Traina, He found "No cuts or bruises. The vagina
was normal; had no more than, ar had normal moisture in it. I looked at
my finger. However, a complete examination would require a vaginal
examination for discharge" (R.189). Her breath smelled as though she
had been drinking (R.184,194). Captain Traina further testified that
when she walked from the ambulance to the orderly room she stumbled,
“"Her voice was clear" and that at first she was hysterical but "She
quieted down considerably" (R.184~185). . About ten o'clock on the morning
following the incident Private Hammel was examined at the hospital by
Yajor Harold G, Nix, M.C., who found ™* * # a superficial laceration of
the right cheek and a contusion of the lip" (R.203). At that time he
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took a smear from her vagina and semt it to the hospital to be tested ,
for sperm (R.202), The result of the test was not shown (R.207)s Captain
Francis A, Riley, M.C., examined Private Hammel on April 25, 1945, At
that time "She had a small abrasion underneath where the clasp of the
brassiere would be = that would be on the left side, about equal with
the lower edge of the shoulder blade. She had abrasions over the right
knee in the patellar area * * # Knee cap area; on the left knee was also
a small abrasion., She had a small contusion over the coccyx; that is the
small bone at the end of the spine., On the left side, she had one thumb
mark, one contusion over # ¥ ¥the head of the femur, and three other con-
tusions around on the buttocks(Re233).

About 2 ofclock A.M., on the night of April 22, 1945, Private
Wilfred M. Watts was on guard in the WAC area in the vicinity of where
the incident in question occurred (R.70). He heard a girl in the direction
of the WAC casual camp "scream # # ¥Sne hollered 'Help'! about four times"
(R.71). He immediately reported it to the guard at the main gate who
called up the guard-house. Upon receiving this report T/5 Eugene Engle-
hardt, Corporal of the Guard, went to the vicinity where the screams had
been heard but found nothing. Upon returning to the main gate he noticed
accused Swindle standing beside a weapons carrier. He asked him what he
was doing there and he replied that "he was looking for a bottle of
whiskey" (R.73). First Lieutenant James M. McGrew was notified at about
3:00 A.M., of the incident and subsequently placed accused Swindle under
arrest (Re245)s At about 7:00_A.M., on that same day he had a ccnversation
with accused Swindle in hie [Swindle 's/ tent, questioning him as to his
presence a the main gate at one~thirty that morning. He asked him
™t % ¥*whom this young lady was that was seen with him." Swindle replied
that he did not know the name of the girl, she was a Red Cross girl,
neither did he know the name of his companion (R.238). later that day
the Lieutenant saw both accused in the guard house and asked if they knew
where the watch and cigarette lighter were, Accused Swindle ™t % %*gtarted
replying no, he didn't" when accused Szeker approached and stated, "'You
know darn well you have them. Let's give them up., We are in this thing
deep enough'" (R.240,241), Accused Swindle then stated that he had given
them to someone ™t * *he didn't remember® % #", but then stated that
M # #*if we would let him out of the cage he would be able to locate
them * # #% (R,2,1), Corporal Nicholas J. Fisher accompanied him to
his [§windle'_s7 tent where ™* ¥ le reached behind his mosquito net into
a fatigue jacket = into one of the pockets and brought out the watch, and
I asked for the lighter, and he reached in and also brought out a lighter"
(R.245). The prosecution introduced in evidence /[Prosecution Exhs. 7 and
8/ the statements of each of the accused, The Law Member stated to the
court that nothing in either statement of the accused could be considered
as to the innocence or guilt of the cther (R.282,283). They follow:

[Swindre]

. "Last night, ¥ * #Lewis Szeker and I and the girl

b
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/Hannah K, Hammeg drove off, We went away back
to a quiet spot on a small road off the main

road, and parked. The place where we parked the
car is about three miles from the 224 Replace=
ment Depot, % # # I got in the Weapons carrier
with the girl and Szeker. I made advances toward
the girl, She screamed and pushed me off two or
three times, I forced myself upon her and oy :
privete parts entered her private parts. There was
camplete penetration.

"During the act of intercourse she continued to
scream, but I persisted in the act of intercourse,
Due to the fact that she resisted and fought so
much, I finally got up from the girl without having
a discharge, We drove the girl to within a short
distance of the WAC Casual Camp, and let her out.
She walked in by herself, '

®"All of us had been drinking., I had several
drinks and I was drunk, but I knew what I was
doing all during the course of the evening,

"This morning, Hannah K. Hammell's wristwatch
and cigarette lighter were taken.fram my possession',
. (Pros. Ex. 7). ' A

[S-zekeg

"Last night, at about 2250 hours, # # # I went in
the back of the weapons carrier with Hannah Hammell
and had intercourse with her. There was complete
penetration., My private parts entered her private
parts, and a discharge therein took place, After I
had intercourse I stood up # * ¥* we then took her
to a short distance from the WAC Replacement Area,
and she walked the rest of the way.

* ® *  *

A1l of us had been drinking, but everyone seemed
to know what he was doing, I certainly knew what I
was doing", (Pros. Ex. 8). .

Each accused elected to remain silent. The defense called Captain

, s $§3 28 April
Joseph L, Morrow, M,C., a psychiatrist, who testified that on 2
1945 he gave accz’xsed S:rirxile a psychiatric examination and found him of

-7—
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we % #* sane mind, not suffering from any disorder of the personality,
psychoneurosis, or pathologic deviation of the personality # % % I

found him to be of an immature personality, a type oi indiviaual whose
behavior, by reason of nis immaturity, might be less restrained and
controiled than a wore mature individual® (R.272), and that he was a sane
ana responsipble member of society with a."mental age or seven ama eight"
years (R.277)s It does not appear from the record that there was an -
examination of accused Szexer, In answer to a hypothetical question, he
stated that the staggering and stumbling of Private Hammel could have
peen a normal and natural consequence of her experiences on the night in
question (R.234).

Lo Tne accused are charged with the crime ot rape wnich has been
defined as "the unlawfui carnal knowiedge of a woman by force and with-
out her consent" (par. 148b, M.C.M., 1928), Tne evidence is undisputed,
and each accused admits that at the tims and place alieged he had
carnal knowledge of Private Hanuan K, Hammel, who testified that it was
by force and without her consent. The extent and character of the
resistance required by a woman to establish her lack of consent, accused
having been charged with rape, depends upon the relative strength of the
parties, their ages, and the surrounding circumstances (52 C.J. 1019;

L4 Am, Jr. 905-906; sec. 675, Underhill's Crim., BEvid. 4th Ed.; CM 239356,

" Brownj; CM 240674, Rimke)s The record contains abundant evidence fram

which the court could find that each of the accused had carnal knowledge
of Private Hannah K, Hammel as alleged. '

The accused are likewise charged with the offense of robbery,
which is "the teking, with intent tosteal, of the personal property of
another, from his person or in his presence, against his will, by vio-
lence or intimidation'(par. 148f, M.C.M., 1928), There is abundant
evidence o support the findings of the court that the accused are
guilty of this offense., The victim testified that both accused took

her wrist watch from her by force and it was subsequently found in
accused Swindle's possession,

: After arraignment and pleas the defense counsel made a motion
that the speciflcation of Charge I be re-drafted on the grounds that it
was duplicitious, citing the Manual for Courts-Martial, "Two or more
persons cannot join in the commission of one offense of a kind that can
only be committed by one person", The court properly refused the motion.

In a case where two accused ‘are charged in a similar specification with
rape, it was held: ’ ‘

Me % % While thelr joinder may be an improper
form of pleading, each was directly associated
With the other in.a common venture, and a Joint
charge is appropriate as being within the
application of the recognized rule of law that
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one who aids and apets another in the commission

ot an offense 1s chargeable as a principal, There-
fore, in view ol these concomitant circumstances

of concerted action, though there is present that
aspect wherein each accused is factually an inde-
pendent rapist, the joinder cannot be desmed to
have injuriously affected the substantisl individual
rights of accused.™ CM NATO 1121, III.Bull. J4G 62.)

No errors injuriously affecting the substantial rights of
‘the accused were committed during the trial. The sentences as approved
are permissible upon conviction of the offenses charged hsrein, Con-
finement in a penitentiary is authorized by Article of War 42 for the
offense of rape or of roobery, each recognized as an offense of a civil
nature and so punishable by penitentiary confinement by sections 276
and 284, Criminal Code of the United States (18 U.S.C. 455; 463),
respectively. ‘

5. For the reasons stated above the Board of Review holds the
record of trial legally aufficient to support the findings and the sen=-
tence, . - '

" (Absent) ,Juige Advocate,

Colonel, J.A.G.D.

:éé! Lﬁ'ﬁfi%éw ,Judge Advocate.
COlOIBl, .A.G.D. .
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ARMY SERVICE FORCES.

In the Branch Office of The Judge Advocate General
Melbourne, Victoria,

Australia,
Board of Review - v 7 June 1945,
CM A-2184
UNITED STATES ) Trial by G.C.M., convened
) at APO 468, 12 May 1945.
Ve ) Dishonorable digtharge,
- v ) total forfeitures and con-
Technician Fourth Grade ALBERT ) finement for 1life,
T. BENTON (39558,78), 1lth ) :
Airborne Parachute Maintenance ;
Company.

HOIDING by the BOARD OF REVIEW
STAGG, ROBERTS, and MURPHY,
Judge Advocates.

v

ls The record of trial in the case of the soldier named above has been
examined by the Board of Review, '

‘2. The accused was tried upon the following charge and specification:
CHARGE:  Violation of the 92nd Article of War. |

Specifications In that Technician Fourth Grade Albert T.
Benbton, 11lth Airborne Parachute Maintenance Company,
did, at or near APO 75, on or about 22 April 1945, with
malice aforethought, willfully, deliberately, feleniously,
unlawfully, and with premeditation kill one Corazon
Ferre, a human being by stabbing her with a knife.

He pleaded not guilty to the charge and specification, was found guilty as
charged, and sentenced to dishonorable discharge, total forfeltures and con-
finement at hard labor for the term of his natural life, The reviewing
authority approved the sentence but did not designate a place of confinement
and forwarded the record of trial to the Board of Review, Branch Office of
The Judge Advocate General, Melbourne, Victoria, Australia, pursuant to
Article of War 48. Inasmuch as the instant case does not require action
by the confirming authority, it will be treated as having been forwarded
pursuant to Article of War 50%.,
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3, The evidence reveals that accused, a member of the 11th Airborne .
Parachute Maintenance Gompany, spent the nights of 20 and 21 April 1945
at a house on Natividad Street, Manila, P.I., occupied by Corazon Ferre,
deceased, On the morning of 22 April, Fidel Froilan, to whom accused's
clothing had been given to be laundered, came to the house. Froilan
+estified through an interpreter that he then saw accused and deceased :
downstairs eating and that they went upstairs together (R. 18). He later
heard them arguing in the bedroom (R. 14, 18)., Froilan went upstairs and
endeavored to "break up the quarrel” (R, 18) or "fight" but accused tried
"o frighten him by socking him with his fist" (R. 15). Deceased, followed
by accused, wgnt toward the window and the Filipino noticed a knife blade
" protruding from accused's hip pocket (R. 19) but also testified that accused
came downstairs alone and then went back upstairs at which time he (witness)
saw accused and noted that he had a knife in his pocket (R. 14). The knife
was introduced in evidence as Prosecution's Exhibit 2. (At the conclusion
of the trial it was withdrawn and no description of the knife is contained
in the record or accompanying papers.) Froilan left the house in search of
a member of the Military Police and did not see the events which subsequent
transpired there. .

Ramona Gonzales, from an adjoining house, saw deceased attempting to
get out of the window on to a roof over the kitchen anmd a soldier endeavoring
- to restrain her. Deceased succeeded in freeing herself from the soldier,
dropped from the roof to the ground ani went into the kitchen, There Cora=-
zon was met by a soldier, Because a fence and a bamboo sereen partially
obstructed bher view Ramona was then able to observe their bodies only from
"the chest down to the knee™ (R. 11). She saw the soldier's hand rise and
then saw deceased fall, The soldier ®drug her from the door to the kitchen®
. and out of her sight (R. 10)s At no time did the witness see anything in
‘the scldler's hands (R. 12), A sketch of the premises was made by the
:ﬁ:ﬁiss and exhibited, to the court but was not attached.to the record of

- About 1150 hours that morning Corporal Stanley F. Wylie was summoned

to the howse where the incident occurred. The door was apparently locked
and there was no response to his knocking, 4 Filipino showed him a way to
get into the house through an upstairs rear window. - Upon eatering the
- house he went down the stairs and found accused opening the door that he

(the Corporal) had previously knmocked upon, Aecused turned to him and :
said, "It's a pretty serious situation. We must talk the matter over® (R. 20).
He showed the Corporal the body of Corazon Ferre lying in a pool of blood
‘just inslde the kitchen and a "crude knife" and an ice pick on the living

room table. The Corporal went outside, told a soldier to get an ambulance,
and returned to the room. While he and accused put deceased on an army cot -
in the living room accused "said that during the night some money had been
stolen from him and he was trying to recover it, He gaid that if ghe had
only given him back 50 pesos that he would have been satisfied" (R. 22).

The MP's arrived and accused voluntarily stated thats o

2,
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A% % % in the living room Cora started facing him with

an icepick. He rdn by the kitchen sink pulling a knife
from the wall while Cora was entering the room behind
him, She in turn entered the room amd took from the
wall nearby a bottle and threw it at Sgt Benton, In
turn he threw a pottery bowl at her, From there it was
rather vague, but he did show the spot where she was

when the accused stabbed her," (&, 21),

Accused was asked why he had stabbed the woman and he answered, "what
would you do if someone pulled an ice pick on you, and was going to stab
you?" (R. 23). A broken bottle and pisces of crockery were lying on
the floor (R. 22, 39). An ice pick, a plece of a broken bottle, and a
piece of pottery were introduced as Defense Exhibits 4, B, and C, re-
spectively. .

An autopsy was performed upon deceased which revealed two sharply
incised wounds in the back, one through the body into the heart and the
other in the chest cavity and the lung, an incised wound on the face and
another on the posterior surface of the left shoulder (R. 8), Either
of the major wounds would have caused death, From their naturs they
could not have been inflicted when deceased was facing her assailant
unless she had been bent forward at the time (R. 9).

Accused was taken before the Commanding Officer, 35th Criminal
Investigation, and, after being warned of his rights under the 24th
Article of War, was asked if he wished to make a statement. He replied
in the affirmative and stated that he had gone to the girl's house "to
get some place to sleep", having refused her offer "to be with her®,
~ He stated:

n% % % I explained that I would be willing to pay the night's
lodging and she agreeds At that time, we entered the house,
I asked her if she had any whiskey. She answered, 'Yes'.
She brought in a bottle, That night I had some drinks, I
don't remember how many, and I did not leave the house, I
asked her if it was possible to get someons to press my
clothes. She said 'Yes.' Then I took my clothes off and
she told me to take everything out of my pockets. Then she
folded my clothes up and sent them out to be pressed. 4Ll
my belongings I had placed -on a table in the living room
where I had been drinking. When I had finished drinking, I
gathered all my belongings up and took them up stairs where
the bedroom was located. I then placed my personal belongings
on a small table that was next to the bed and went to bed.

"The next morning when I awoke I asked her what time my clothes
would be ready to which she answered shortly. That was approxi-
mately 6230 AM, I had waited on the clothes a short time and
then asked her if she had anything more to drink. She went

3.
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and got a bottle and brought it in to me. At approximately
9330, the clothes were brought in. I took the clothes and
returned upstairs. I put my clothes on. Then I counted
the money that was on the table before putting it in my
pocket. I asked her how much I owed her for the nights
lodging, the whiskey ard the breakfast and also the clothes.
She told me I owed her temnty-five pesos. When I finished
counting my money I discovered I was approximately one
hundred and seventy=three pesos short. Then I asked her
if she took it, She said 'No,' I told her I was willing
to pay for my expense there, but that I didn't want to lose
that much money, She still insisted that she didn't touch
it., Amoung the belongings that I had placed on the table
the night before, was a celloid cigarette case which contained
an empty cigarette package. TWhile we were arguing she seemed
to be afraid., She grabbed the cigarette case and ran acroas
the bed and jumped out the window. In this motion, she took
some money out of the cigarette case and threw the case down,
At that time I went down stairs, She was also down stairs,
She had arrived from the back entrance. The room at the foot
of the stairs there is a small bed. Then I arrived in the
room she was sort of leaning on the bed. She reached down at
-the foot of the bed and brought out an ice pick object. TWhen
I saw the ice pick, I was naturally somewhat frightened at the
moment so I turned and ran into the kitchen, She was running
after me. As I passed through the kitchen, I passed a sink.
Right above the sink was a butcher knife, I grabbed the butcher
knife and momentar]y stopped and turned. She must not have '
known that I had taken the butcher knife because she was still
running after me. At the moment that I stopped and turned she
grabbed the whiskey bottle and threw it at me. In order to
get out of the way of the whiskey bottle, I jumped over a small
partition that joins the kitchen ard a kind of a back porch.
Then I turned again and started into the kitchen., 4s I came
. in the door she was still coming through the kitchen with the
ice pick in her hand, There was a small flower pot on a ledge
right at the door. I picked up the pot and threw it at her.
It hit her somewhere around the forehead. She kind of bent
down still holding the ice pick, At the same time I threw the
flower pot I started toward her. She was about three foot
. from me then. Vhen I reached her I stabbed her with the
butcher knife, During all this she was still holding the
ice pick amd was striking at me. I don't remember whether
I stabbed her first in the chest or in the back. To the best
of my recollection, I stabbed her twice.

Lo
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"When this was over there was a loud commotion on the outside,

I went to the front door and closed it not knowing whether the

people outside would try to enter or not, Then I went back

to the kitchen, picked up the ice pick, and brought the two

weapons back into the living rocm and laid them on the table

and waited. It was approximately ten minutes before the Mili-

tary Police arrived of which they carried the investigation

from there, The girl's house number, to the best of my " -
knowledge, is number 1250, I knew her by the name of 'Coral.

The time of the stabbing was approximately 11:45 or 11:50.

"I have read over this affidavit and I find it to be true to
the best of my knowledge and belief., No threats or proxises
.were made by anyone in order to get this statement from me and
I sign this affidavit on my own free will,™ (Ex. 3).

Accused was examined by a psychiatrist on or about 8 May 1945 who "found |
him to be suffering from no mental aberration or mental abnormality" (R. 25).

Accused chose to be sworn as a witness. The occurrences as testified
to by him were almost identical with those appearing in the statement he gave
to the Military Police on the day of the fatal stabbing. He further stated
that when deceased held the ice pick she was between himself and the front
door of the house (R, 30) and that he knew of no exit from the back yard
which was surrounded by a wall about 7 feet high made of tin (R. 31, 34, 35-
36)s He also testified that he grabbed the hand in which deceased was holding
the ice pick but she wrenched loose (R. 37). When asked "Did you intend to
kill her?" he answered, "No, sir, * * * I don't believe it ever entered my mind
to kill the girl%, and "ihy did you stab her twice?" said, "I don't know, sir,
It all happened so quick that I don't know, sir" (R. 38). ‘

4. Corazon Ferre died on 22 April 1945 as a result of sharply incised
wounds in her back which penetrated her heart and lungs. Accused admitted
having stabbed her. He attempted to justify his act by claiming that de-
ceased, who had stolen some money from him, attacked him with an ice pick
and he stabbed her in self-defense. Accused was charged with and found

guilty of the murder of Corazon Ferre.

" Murder is the unlawful killing of a human being with malice aforethought
(par. 1483, M.C.M., 1928), lMalice is implied in every intentional and deliberate
homicide unlawfully committed if there be no circumstances to mitigate, excuse, or.
justify the act (Miller, Crim., Law, p. 271; CM 237022, Hughes, XXTII B.R. 217,
228). To excuse a killing on the ground of self-defense one must reasonably
believe that his life is in danger or that he 1s in danger of suffering great
bodily harm and that it is necessary to kill to avert the danger (Allisop v.
U.S., 160 U.S, 203, 217; Acers v. U.S., 164 U.S. 388, 392). Whether accused
stabbed deceased with malice aforethought as alleged in the specification, in

5.
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which event he would be guilty of murder as alleged; whether his actions
were excusable on the ground of self-defense in which event he would not

be guilty thereof; or whether he acted under the heat of sudden passion
induced by fear of deceased in which event he would be guilty of the offense
of voluntary manslaughter only, were questions of fact for the determination

of the court-martial (Kinard v. U.S., 96 F. 2d 522; Steyengon v. U.S., 162
U.S, 313; Michigan v. Toner, 187 Nev, 386; Jyoming v. Sorrentino, 224 P.
420). .

It was the province of the court to accept or reject the testimony of
accused or of any of the witnesses, By its findings it rejected accused's
defense and found that the homicide was committed willfully, deliberately,
unlawfully and with malice aforethought. There is substantial evidence
sufficient to warrant the findings of the court. '

- A record of trial by general court=martial should "set forth a complete
history of the proceedings had in open court" (par. 85b, M.C.hi., 1928) so
that the reviewing authority and others required to review the record may
have before them all of the evidence considered by the court in reaching
its conclusion,  In the instant case the court had before it a diagram
of the house where the homicide occurred but it was not made a part of
the record, Because of such failure, the testimony of the witnesses, par-
ticularly that with reference to accused's ability to retreat and how much
of the incident witness Ramona Gonzales was able to see, although perhaps
clear to the court, was vague and indefinite., Like error was committed .
by the withdrawal from evidence, without substituting an adequate description,
of the knife used by accused and the lce pick with which deceased allegedly
attacked him, both of which had been introduced as exhibits, In view of
~ the other testimony in the record, the noted errors did not injuriously
affect accused's subgtantial rights.

4 sentence of death or of life imprisonment is mandatory upon conviction
of murder in violatiou of Article of War 92, Confinement in a penitentiary
is authorized by Article of war 42 for the offense of murder, recognized as
an offense of a civil nature and so punishable by penitentiary confinement

.Zg sectigns 273 and 275 of the Criminal Code of the United States (18 U.S.C.
2, 454). _

5. For phe reasons stated above the Board of Review holds the record
of trial legally sufficient to support the findings and sentence.

(Abgent) , Judge Advocate,
Colcnel, J.A.G.D.

441%&L4&4§4£;&411 s Judge Advocate,

Colédel, J.A.G.D.

: ze Advocate,
eutenant Colonel,

6.
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ARMY SERVICE FORCES
In the Branch Office of The Judge Advocate General
' Melbourne, Victoria,
- Australia,
Board of Review . :
CM  A-2226 13 June 1945,

UNITED STATES
Trial by G.C M., convened at
APO 468, 16 May 1945, Dis-
honorable discharge, total
forfeitures, confinement for
twenty-five years,

Ve

Private WILLIAM F. KEPHART

(19012299), Company "B,
511th Parachute Infantry.

.

HOIDING by the BOARD CF REVIEW .
STAGG, ROBERTS, and MURPHY,
_ Judge Advocates.

i le The record of trial in the case of the soldier named above has been
exanined by the Board of Review.

2. The accused was tried upon the following charges and épecificationéz
CHARGE I: Violation of ‘the 93rd Article of War. o

Specification 13 In that Private William F. Kepha.rt, Company
B (then of Company D), 511th Parachute Infantry, did, at
or near AFO 468, on or about 11 April 1945, in the night-
time, feloniously and burglariously, break and enter the
dwelling house of Doctor Felipe Sabater, with.intent to
commit a felony, viz: robbery.

Specification 2: In that Private William F. Kephart, Company
B (then of Company D), 511th Parachute Infantry, did, at
or near APO /68, on or about 11 April 1945, by force and
violence and by putting him in fear, feloniously takse,
steal and carry away from the presence of Doctor Felipe
Sabater, about 138 Pesos, the property of the said Doctor
Felipe Sabater, value about $69.00.

Specification 3¢ In that Private William F, Kephart, Company
B (then of Company D), 511th Parachute Infantry, did, at
or near APO 468, on or about 11 April 1945, with intent to
commit a felony, vizs" robbery, commit an assault upon
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'Doétof Felipe Sabater by willfully and feloniously
striking the said Doctor Felipe Sabater in the face
and on the head with a pistol,

Specification 4¢ In that Private William F. Kephart,
Company B (then of Company D), 511th Parachute Infantry,
did, at or near APO 468, on or about 11 April 1945, with
intent to commit a felony, viz: robbery, commit an
assault upon Mrs. Concordia Illustrie Sabater, by will-
fully and feloniously threatening to kill the sald Mrs.
Concordia I1lustrie Sabater with a pistol, . -

Specification 5:¢ In that Private William F. Kephart,
Company B (then of Company D), 511lth Parachute Infantry,
did, at or near APO 468 on or about 11 April 1945, with
intent to commit a felony, viz: robbery, commit an
- assault upon Mrs. Ines Crudo Sabater, by willfully and
feloniously threatening to kill the said Mrs. Ines
Crudo Sabater with a pistol.

Specification 6: In that Private William F. Kephart,
Company B (then of Company D), 511th Parachute Infantry,
did, at or near APO 468, on or about 11 April 1945, with
intent to commit a felony, viz: robbery, commit an
assault upon Marclano Reyes, by willfully and feloniously
threatening to kill the said Marciano Reyes, with a -
pistol. '

"CHARGE II: Violation of the 6lst Article of War. .

Specification: In that Private Tilliam F, Kephart, Company
B (then of Company D), 511th Parachute Infantry, did,
without proper leave, absent himself from his post and
duties at APO 468, from about 25 March 1945, to about
11 April 1945. , : ‘

He pleaded not guilty to Charge I and its specifications and guilty to Charge
II and its specification, He was found guilty of all specifications and
charges and sentenced to dishonorable discharge, total forfeitures, and con=-
finement at hard labor for twenty-five years, The reviewing authority )
approved the sentence, did not designate a place of confinement, and pursuant
to Article of War 48 forwarded the record of trial to the Board of Review
Branch Office of The Judge Advocate General, Melbourns, Victoria, A.ustral:’La.
Inasmuch as the instant case does not require action by the confirming '
a;t;h‘ori;gzh it will be treated as having been forwarded pursuant teo Article

) ar ) i
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- 3.  The evidence reveals that at about 0200 hours 11 April 1945 accused,
a member of the 511th Parachute Infantry, "shoved the door open® and entered
the home of Doctor Felipe C. Sabater, a dentist, in Imus, Cavite, P, I.

Mrs. Ines Sabater, the doctor's mother, and Marciano Reyes, their servant,
were awakened by accused who pointed his pistol at them. She called to her
son, asleep upstairs, and he and his wife, Concordia, came down, Accused
"struck" the doctor in the side with his pistol and made them all go upstairs.
Accused, who had followed, ordered them to sit down, be quiet, and mot to move
their hands or he would shoot them. The servant left the room but accused
ordered him to be called back and upon his return hit and choked him. 4o~

_cused, continuing to point his pistol at them, then asked for money., Upon
instructions from the doctor, his wife went to the "olin{ * (another room) and
returned with 5 pesos in single peso notes which she gave%accused. The latter
sald that he was not satisfied and hit the doctor with his pistol, His wife
started orying and, saying that she would get some more monsy, ran to the ‘
doctor's room and returnsd with 132 pesos which she gave to accused. Again
accused sald that he was not satisfied and for the third time struck the '
doctor with his pistol, The doctor sent his mother downstalrs for a box of
coins, Meanwhile his sister-in-law, who had been asleep in another room,
had without accused’s knowledge gone to a neighbor, Teofilo de Quiroz, for
help, The mother with the coing followed by Teofilo, returned to the room
where accused and the others were. Accused told Teofilo to "keep your mouth
shut, or else I will shoot you", ordered him to lock the door and give him
(accused) the key., The Filipino locked the door and, as he handed accused
the key, seized accused's pistol. . The doctor took the caburata (iron black-
jack) which Teofilo either had in his pocket or was holding and hit accused
on the head causing him to fall to the floor and accused was disarmed,

During the struggle the.gun was discharged, a bullet going into the floor.
Accused saild, "Here is all the money in my pocket. Get it from my- pocket.
# % % (R, 17), The doctor took & sum of money out of accused's pocket and
they then pushed him out of the house., A& few minutes later the money was
counted and it was discovered that they had recovered only the 5 pesos first

. given to accused., The doctor and Teofilo then left the house, looked for

accused anmd fourd him fully clothed in bed in the hospital. The doctor

asked where his money was and accused tried to hit him with a chair. The

Filipinos left and reported the incident to the Military Police. The

doctor stated that accused had been in the house for longer than an hour;

he did not appear to be drunk as "he gpeak smooth with low voice", _The

doctor was asked "What kind of door / through which accused entered] is 1t7%

and answered "Wood.® He was further asked ®Is it open most of the time2®

and answered "No, i1t is locked.™

About 1700 hours 5 May accuséd, accompanied by two Filipinos, returned
to the doctor's house and said to him, according to the doctor -

®T am the one who went in your house, and shake with the
hands, Let's forget the past and don't worry, I will
return the money tonight® (R. 14). ‘
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Staff Sergeant Willlam F. Dubes of accused's company testified that .
accused was absent without leave from reveille formation on 25 March and
was not thereafter present. 4 duly authenticated. extract copy of the
morning report of Company D, 511th Parachute Infantry, showing accused
absent without leave from 29 March to 24 April 1945 was introduced in
evidence as Prosecution's Exhibit 2,

- Agcused chose to be sworn as a witness. He testified that he began
drinking about noon on 10 April. = By midnight he had consumed more than .
two and one~half quarts of whiskey and then remembered nothing until he
realized that he was in a house being hit by some kind of club or stick.

He next remembered lying by a tree hollering for someone to help him. He

managed to get up but fell down again and continued to holler for help.

He next remembered being in the hospital; "they were sewing up my head".

- At that time he put three rolls of bills amounting to about 340 pesos under
his pillow. When he next awoke he was still dressed and about 8 Filipinos

were standing about asking him questions. Although one reached under his

rillow and took one of his rolls of money, he was sick and said nothing,

The doctor told.the people to leave. The next morning accused discovered

that all of the money he had placed under his pillow was missing. of

the Filipino witnesses who testified for the prosecution accused remembered

having previously seen only the doctor, He did not remember going to the

house "threatening® or ®"doing anything to anybody" nor did he remember

being thrown out, Accused admitted that he had an Army automatic .45 in

his pockst when he started drinking end could not account for its loss,.

With reference to his visit to the dootor's house on 5 May he testifieds -

®*T was missing some money which I never got back, Well,
I figured that the one who took my money from under the
pillow was in cahoots with the doctor, * * % Begause he was
the one that was claiming he was robbed, and I figured all
the poney that I_had on me they had given to him, %* % #
He ﬁhe doctor_/ said he didn't have the money, He said
. he believed the mayor had it so, I said I would go see the
. Mayor, If he has it I would get the money. (R. 27) * % *
I didn't go to see the mayor. I just left." (R, 30).-

4e  Accused was charged in épecification 1 of Charge I with burglary,
in specification 2 with robbery, and in each of the remaining four specifica=
tions of that charge with an assault with intent to commit robbery, : ~

Burglary is the breaking and entering, in the night, of another's
dwelling house, with intent to commit a felony therein, The evidense clearly
establishes thal accused in the night-time entered the dwelling house occupied .
by Doctor Felipe Sabater and his family and by force caused them to hami over
" to him about 138 pesos, Philippine ocurrency, The court, therefore, properly
could f£ind that accused entered the house for the purpose of committing & .
‘felony therein. Although the manner of accused's enmtry is mot as clear as

4o
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might be desired it appears that accused "shoved the door open", The open=
irg of a closed door in order to effect entry is, in law, a "breaking" (par.
1494, ¥.C.M., 1928), There is therefore, substantial evidence in the record
- from which the court could find accused guilty of burglary as alleged.

The evidence is equally clear that having entered the house accused, by
violence and intimidation, gained possession of money, the property of “the .
doctor, and thus could properly be founml guilty of robbery (per. 149f, M.C.M.,
-1928), The several assaults by accused against the people then present,
although separate offenses, were but aspects of the robbery. -

: In defense asccused testifisd that on the afternoon and evening immediately
prior to the incident he had consumed more than two and one-half quarts of
whiskey and that he had mo recollection of any of the events charged. Whether
accused was so under the influence of intoxicating liquor as not to be able

to form a specific intent was a question of fact for the determination of the
court-martial (CM A-1981, Baker). By its findings the court determined that
accused was capable of entertaining the specifie in'bent necessary to the
several offenses charged. -

The evidence also establishes and accused pleaded guilty to a.bsence
without leave alleged in the specification of Charge 11,

The punishment imposed is permissible upon conviction of burglary, robbery,
and absence without leave, Confinement in a penitentiary 1s authorized by ‘
Article of War 42 for the offenses of burglary amd robbery, recognized as of-
fenses of a civil nature and so punishable by penitentiary confinement by the
Code of the District of Columbia and by section 284, Criminal Code of the
United States (18 U.S.C. 463), respectively.

5« For the reasons stated above the Board of Review holds the record of
trial legally sufficient to support the findings and sentence.

Ab , Judge Advocate.
Colonel, JeA.G.D. . . '

‘Judge Advocate.
.~ Colonelf JeA.G.U. S

Lieutenant Colon

2.
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ARMY SERVICE FORCES - '
In the Branch Office of The Judge Advocate Gensral
Melbourne, Victoria,
Australia.
Board of Review Do
o oL e . 30, June 1945.

UNITED STATES ) Trial by G.C.M., convened at

) , Headquarters I Corps, AFO 301,
Ve ) 21 May DB45. -Dishonorable

) dischargs, total forfeitures,
Technician Fifth Grade ) confinement for life, The
CLOVIS ¥, RILEY (34040054), ) United States Penitentiary,
Company B, 58th Signal g McNeil Island, Washington,

Battalion,

HOLDING by the BOARD OF REVIEW
STAGG, ROBERTS, and MURPHY,
Judge Advocates.

—

;L. The record of trial in the case of thé soldier named above has been
examined by the Board of Review.

2. The accused was tried upon the following. ché.rge and specifications
CHARGE:  Violation of the 92nd Article of Waz. |

Specification. In that Techniclan Fifth Grade Clovis W,
* Riley, Company B, 58th Signal’ Battalion, did, at AFO
- 70, onor about 23 April 1945, with malice aforethought, :
willfully, deliberately, feloniously, unlawfully, and !
with premeditation kill one Fidel Marcos, a Filipino
civilian, by shooting him in the chest with a submachine

gun,

He pleaded not guilty to the charge and its specification, was found guilty as
charged, and sentenced to dishonorable discharge, total forfeitures, amd con- '
finement at hard labor for life. The reviewing authority approved the sentence
and designated the United States Penitentiary, bcNeil Island, Washington, as the
place of confinement, Pursuant to Article of War 50%, the record of trial was
forwarded to the Board of Review, Branch Office of The Judge Advocate General,

Melbourne, Vietoria, Australia. - .
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3. The evidence for the prosecution shows that on the evening of
23 April 1945 the accused and Private Clinton F. Brown, both of Company B,
58th Signal Battalion, were on duty carrying messages to and from the I
Corps Message Center and the "forward area" of the 25th Division which was
in combat near Digdig, Philippine Islands, They were using a one-quarter
ton truck which accused was driving (R. 6). Vhen returning from the
forward area near Digdig an M.P. advised them that they "had better be
careful, there ig Japs down in the bushes" (R, 12) whereupon the accused
loaded his Thompson submachine gun which he had with him (R. 11),  Shortly
thereafter they had a flat tire which they repaired and then proceeded to
the village of Guimba where they had supper and "three or four drinks" of
whiskey (R, 16). They bought ancther bottle of whiskey ard, taking it
with them (R. 14), went to the house of a Mr, Velasco where the accused
"took a pretty heavy drink * ¥ *%,  He "was getting pretty well drunk®
(R. 13) and was "staggering a little" (R. 23). About 8:00 o'clock that
night they resumed their mission to the Message Center (R. 24). About a
kilometer from Mr, Velasco's house (R, 24) they had a blow=-out, hit a culvert,
and went into s field, Brown was thrown out of the jeep hurting his ribg
(R. 11) and accused received a small cut above his eye (R. 7, 14, .29, 40, 49).
An examination of the jeep showed the "rim was burned up and the 'guy' / tie_/
rods were bent" (R. 8). After about 30 minutes Private Brown told accused
to stay with the car while he (Brown) went back for help (R. 9). Accused
replied "'I will be here!" (R, 10), adding "'I guess I made a mess of things'"
_(R. 11). Brown testified that at that time the accused was seated "At the .
back of the ieep against the spare tire on the back® amd that "He was unsteady
on his feet (R. 7) * * * He seemed alright except kindg thick tongue_ from
drinking® and was fully aware of all things about him but that "he had a sort
of a crazy laugh after he went over to the car® (R, 8)., Brown then left
and met some Filipino civilians, one of whom asked him "how bad we were hurt",
Brown replying that nobody was hurt (R. 9).

. Mr., Ramon Casem, who did not speak English, heard the noise caused by
the accident, went to the place whers it occurred and met several civilians
who had congregated there. It was a bright moonlight night (R. 41) and he
saw.the "two soldiers®™ drive the jeep from the field 4o the side of the road.
Both got out and examined the accused's injury. They laughed amd talked
with Fidel Marcos, one of the civilians, for a short time, after which Brown
left, Accused was seen to take a drink out of a "big bottle" (R. 47). He
then got his gun from the jeep and moved his right hand back and forth,. ~
causing a "clicking" sound (R. 34). He again talked in English with Marcos,
meanwhile pointing his submachine gun at him. Marcos told the civilians to
"sit down * * * Yqy be in line about two meters away so that the .soldiers
will not say nothing against us" (R. 29). They complied and sat in a line,
accused facing Marcos at a distance of about one meter. In about three or
four minutes a shot was heard and smoke was seen coming from the muzzle of
the gun (R. 31).. Marcos said to the accused "'Yes, yes, sir'", placed his
hands on his chest, staggered, and fell to the ground (R, 32). The accused
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then put his gun in the jeep and called to some people who were approach-
ing in bullearts (R. 33). At no time was "any fighting or any t§§e of
hostilities™ between the civilians present and accused observed nor did
the Filipinos have any deadly weapons in their possession (R. 35, 47).
gﬁveral of the civilians testified that they thought accused to be

unk , :

~ Mr, Charles F. Waxler of accused's unit saw him at the Corps
Message Center building at about 2330 hours on the night in question
(R. 49-51). He noticed that "He had been drinking and he had a cut,
a bruised eye, around his left eye" (R. 49)., Accused told him "about
the accident he had had with the Jeep that he had been drinking" and
. he also told him "that Brown had tried to grab a ride in" (R. 49-50).
At that time lir. Waxler thought accused "was still drunk", but “he

seemed to talk pretty straight talk" (£, 50).

By stipulation (Pros. Ex. 1) it was agreed that Dr. Valentin V.
Pardo (M.D.), if present, would testify:

W% % % I examined the cadaver of Fidel Narcos, 45 years
old at 2300 P,M. on 24 April 1945, I fourd that the
bullet entered the sternum passing through the left side
of the body, then entered the inner side of the left arm
Just above the elbow, then passing to the outer side of
the left arm just above the elbow, My diagnosis is that
the victim died of internal hemorrhage due to the bullst
stated above."

The defense called as its first witness accused's companion, Private
Brown, who testified that when he left accused at the scene of the accident
there were no Fjlipino civilians present (R. 54). Jack Foley Bailey,
W.0uJuG., testified that he had known actused for about three and one-half
years and that he had "never known him to be in any kind of trouble,
company punishment or otherwise. He has been one of the best men as far
as messenger jeep drivers was concerned that we have had" (R. 56),

The accused elected to be sworn and testified that he arrived on
the Island on 12 April 1945 and joined his unit on the 17th of the same
month and had had no opportunity to become oriented as to habits and
customs of the Filipino people (R. 57). He testified, in substance, as
above set forth relative to the incidents up to the time Brown left him

at the scene of the wreck. He stated:
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n% % % T decided I would back the jeep out on the road, got
about half way out, the Filipinos came running down through
there. I was hit over the head with something. I grabbed
my gun and jumped out, when I jumped out why the gun went

" off., I saw that one of them was hit, I asked if I could
help. They all commenced jabbering, so I got in my Jeep
and started on down the road. I met Sergeant Busam, I.
got in the jeep with him and came on to the I Corps lessage
Center, told Mr, Waxler that I had had an accident and he
told me he couldn't do much about it for me to go on to bed.
I went on down to the dispensary and got my eye fixed up and »
went on to bed." (R. 58). ‘

He denied having met Mr. Velasco prior to the night in question and claimed

_ that the injury on his head was caused by being hit with "something®™ when

he was backing the jeep out of the road at which time "Some of them thhe

. Filipinoa;7 climbed up in the jeep, others along the side of me" (R. 61),

He remembered that Brown was thrown from the jeep when the accident occurred
and having heard him state that his back "hurt a 1ittle®. He also recalled
inspecting the jeep with Brown and of then deciding that Brown should go for
help (R. 62). He made no claim of having been drunk other than stating that
he began to feel the effects of the liquor after he "had taken a couple of |

drinks" (R, 60). , - _

4. The evidence is undisputed that on the night of 23 April 1945, Fidel
Marcos, a Filipino civilian, was killed by a bullet fired from a submachine
gun in the hands of the accused. From the evidence the court properly could
conclude that the killing was unlawful and with malice aforethought, The
latter, essential to the crime of murder, -

WX * % does not necessarily mean hatred or personal ill-will
toward the person killed, nor an actual intent to take his
life, or even to take anmyone's life. The use of the word

" Yaforethought! does not mean that the malice must exist for:
any particular time before commission of the act, or that the
intention to kill must have previously existed.. It 1s
?gigiiiint that 1t exist at the time the act 1s committed.

. K.

"Malice aforethought may exist when the act is unpremedi-
tated. It may mean any one or more of the following states
of mind preceding or coexisting with the act or omission by
which death is causeds An intention to cause the death of, or
grievous bodily harm ‘to, any person, whether such person 1is the
person actually killed or not (except when death is inflicted
in the heat of a sudden passion, caused by adequate provocation);
knowledge that the act which causes death will probably cause the
death of, or grievous bodily harm to, any person, whether such
person is the person actually killed or not, although such
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knowledge is accompanied by indifference whether death

or grievous bodily harm is caused or not or by a wish
that)it may not be caused; ¥ * % (par, 148a, M.C.M.,

1928). - :

The evidence that the accused pointed the submachine gun &t the chest.
of an unarmed Filipino eivilian for several minutes and then fired it
"clearly tends to establish that, whether or not he had any special malevolencs
toward any particular individusl, he was possessed:of a 'generally depraved,
wicked, and malicious spirit, a heart regardless of social duty, and a mind
deliberately bent on mischief,! * ¥ ¥t (Ligping v, U,S,,.297 F. 881; Allen v.
U,S,, 164 U.S. 492, 17 S. Ct. 154). : ‘ _ .

Every person is presumed to inteni the matural and probable consequences
of his act and the use of a dangerous weapon resulting in a homicide by one
having no right to use the weapon at that time and place, and in the absence
of mitigating circumstances, 1s always regarded as evidence of the existence
of malice aforethought. '

The evidence is clear that at the time of the fatal shooting the ac-
cused had been drinking., A number of witnesses stated that before, at the
time, and subsequent thereto, the accused was drunk and staggering. The
accused made no such claim but etated that he was attacked and hit on the
head by Filipino civilians while backing his jeep from the field to the
road, that when he jumped out "the gun went off" and that the killing was:
accidental., His claim that the injury to his eye was caused. by being hit
by the Filipino eivilians when they attacked him while he was in the jeep
vwas negatived by his companion Brown who stated that immediately after the
accident he observed a small cut above accused's eye, the same injury
claimed by aeccused to have been received in the .alleged attack upon him by
the Filipino eivilians, . '

It was for the court to determine the accused’s mental accountability
and whether the act was with malice aforethought or was accidental (II Bull,
JAG 427; People v. De Moss, 50 P. 24 1031 (Cal); Bishop v. U,S,, 107 F. 24
297, 301; McAffee v. U,S,, 111 F. 24 199, 205). By its findings the court-
martial resolved the questions against the accused. There 1s abundant
evidence in the record supporting the court's determination,

A sentence of death or of life imprisomment is mandatory upon conviction
of murder in violation of Article of War 92, Confinement in a penitentiary
is authorized by Article of War 42 for the offense of murder, recognized as
an offense of a civil nature and so punishable by penitentiary confinement by
sections 273 and 275 of the Criminal Code of the United States (18 U.S.C. 452,
\ o
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‘5. For the;féngns stated above the Board of Review holds the record
of trial legally sufficient to support the findings and the sentence.

(Absent) ,. Judge Advocate,

Colonel, J.A.G.D.

Mﬁéﬁx_ Tuige Advonste.
Colonel, «GeDe A ' '




(195)

ARWY SERVICE FORCES
In the Branch Office of The Judge Advocate General
. Melbourne, Victoria,

: Australis, . '
Board of Review 18 June 1945.
CM  A=R24 ' : i
UNITED STATES ) Trial by G.C.M., convensd at
) Headquarters 37th Infantry
v. ) Division, APO 37, 25 May 19/5.
) Dishonorable discharge, total
Private HERBERT G, TYREE ) forfeitures, confinement for .
(13014487), Company I, ) fifteen years. The United States
1/8th Infantry. ) Disciplinary Barracks, Fort Ieaven-
: ) worth, Kansas.

HOIDING by the BOARD OF REVIEW
STAGG, ROBERTS, and MURFHY,
Judge &dvocates.

le The record of trial in the case of the soldier named sbove has been
examined by the Board of Review, ’ .

2. The accused was tried upon the following charges and specifications:
_ CHARGE I: Violation of the 58th Article of War. .

Specification: - In that Private Herbert G, Tyree, Company I,
148th Infantry, did, at the area of Company I, 148th
Infantry, on or about 9 January, 1945, desert the gervice
of the United States and did remain absent in desertion

" until he was apprehended at the area of I Corps, APO #301,
on or about 22 March,. 1945, -

CHARGE II: Violation of the g6th Article of War,

Specification: In that Private Herbert G. Tyree, Company I,
1,8th Infantry, did, at the area of I Corps, AP0 #301, on
or about 9 March, 1945, wrongfully and unlawfully imperson-
ate a commissioned officer of the Army of the United States,
by representing himself as a Lieutenant Colonel 4ir Corps, -

United States Army.
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He pleaded not guilty to the charges and their specifications and was found
guilty as charged. He was sentenced to dishonorable discharge, total for-
feitures and confinement at hard labor for twenty-five years, one previous
conviction for violations of Articles of War 96 and 61 being considered.
The reviewing authority approved the sentence but reduced the period of cone
finement to fifteen years, amd designated the United States Disciplinary
Barracks, Fort Leavenworth, Kansas, as the place of confinement. Pursuant
to Article of War 50%4, the record of trial was forwarded to the Board of
Review, Branch Office of The Judge Advocate General, Melbourne, Victoris,
Australiao ) N

3. The evidence for the prosecution consisted of documentary evidence
_1in the form of extract copies of morning reports, stipulations, and a state-
‘ment of the accused, all admitted without objection on the part of the defense.

Prosecution Exhibits "A" and "B", extract coples of the morning repoi'ts
of Company I, 148th Infantry, accused's unit, showed him to have been absent
without leave from his organization from 9 January to 22 March 1945, ‘

The stipulated testimony of Staff Sergeant Frank Nelson, 43rd Field
Hospitfa.l, APO 70, is as follows: ' '

"About the middle of February a First Lieutenant, Air
Corps, drove into the 43rd Field Hospital area in a jeep,
accompanied by four Filipino women. He had been here on
several occasions previously, bringing these Filipino women
to visit a Filipino patient, I approached him and told him
visiting hours were after 15001 and that morning visits were
prohibited. I did not know the Lieutenant's name at that
time, I later was told his name was Tyro, Tyres, or some-
thing like that. '

"The next time I saw him was on or about 17 March 1945,
He was looking for Lieutenant Reese with regard to the issue
of a Purple Heart to a Filipino guerrilla patient. I noticed
he wore the rank of a Lieutenant Colonel, Air Corps. I
mentioned to him about his rapid advancement., He stated that
he had his choice of promotion to Lieutenant Golonsl or being
sent to the United States, and that he chose the promotion.

"I had no other contacts with him, but I did see him on
several other occasions when he came to the hospital to visit
Filipino patients, Prior to 9 March 1945 he always wore the
insignia of a First Lieutenant, Air Corps, and, subsequently;
that of Lieutenmant Colonel, Air Corps.® (Pros. Ex. "C"),
. Major Raymond J, Wyrens saw the accused in a corridor h
about the middle of February wearing the insignia of an Airogo:'p: lﬁ;:s%::int
on his collar., During the following week he obseryed him on several occasions
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"wearing a Lieutenantg bar on his cap", On 9 M¥arch 195 he saw him wearing
the insignia of a Lieutenant Colonel, Air Corps (Pros. Ex. “D").

'First Lieutenant Richard D, Reese talked with accused on 7 March 1945,
at which time accused was wearing the insignia of a Lieutenant Colonel, Air
Corps, He stated: . , g

0¥ % *

"I then asked him, Tyree, how he became a Lieutenant
Colonel while apparently being so young. He told me he had
© been in the Fhilippines during the entire period of Japanese
-occupation and that he had been a 1lst Lieutenant prior to the
 occupation and that upon return of United States Armed Forces
he has been promoted directly to Major and that 16 days later
he received a letter in the mail making him a Lieutenant
COlonel. . .

- "The next time Tyree came to my attention he had been in=
Jjured in a jeep accident and was, at the time, being treated
in surgery. I went to Patlenmt's Property Room to check
personally upon his c¢lothing. The clothing turned in by
Tyree had attached to the collar the insignia of a Lieutenant

. Colonel and the insignia of the &lr Corps crudely attached to
the collar, : :

¥

"My next meeting with Tyree was while he was a patient
in the hospital. He came to me and expressed a desire to leavs
the hospital to attend a wedding, He asked that he be allowed
to pick up his discharge papers rather than have them sent to
his organization,

"] saw Tyree at least three more times after he left the‘.
hospital, On each occasion he was wearing the insignia of a
Lieutenant Colonel, Air Corps." (Pros. Ex. "E").

. First Lieutenant Morris Wolin, Corps Military Police, apprehended accused
at the home of a Filipino family, Bactad, Urdeneta, on the 22nd of March 1945.

4t that time accused -

"% % % {dentified himself as Herbert G. Tyree, Lieutenant
Colonel, ASN 0~665432, Commanding Officer of the 26th
Guerilla Force, Philippino Scouts Battalion, When asked
for his identification papers Tyree said that his identi-
fication papers which included a radiogram confirming his
promotion to Major and Lieutenant Colonel in the United
States Army had been lost, When taken by us to the
Provost Marshal's office at, 'I' Corps Headquarters, Tyree
was wearing an Air Corps Officer’s insignia on his shi}:t"
and a Jisutenant Colonel leaf on his cap." (Pros. Ex. "F").

3.



(198)

On 4 April 1945 the accused, after having been advised as to his rights,
gave a statement to M&JOI‘ Hera.ld H. Smith the investigating officer, in
which he stateds

"As we hit the beach we moved up a small barrio road.
Word was passed down from the platoon leader to take time
out and eat a 'D! bar. I told Pvt Lyle Mathews that I was
going back in the woods a few yards to the toilet. He
said, 'okay's I told him if the company began to move out
before I came back to give me a yell. He said, 'okay'.
Twenty minutes later I emerged out on the road again to find
ny company had moved out. I went up the road toward LINGAYEN
as that was the way the outfit was headed when I went to be
excused, I went up the road about three kilometers but could
not locate them.,  Then I returned to the spot I started from
and went approximately three kilometers in the opposite
direction, I asked a soldier from I Corps if he knew where
the 148 was located, He said he didn't and that his organi-
zation was I Corps Artillery.

"When I could not make contact with my outfit I went
back to the spot where I left them. Then I saw a girl down
the road who offered to. give me something to eat., I went .
to her house and ate supper. I stayed there that night and ) d
the next morning I started looking for my outfit again,
After I had walked approximately 4-5 kilometers toward LINGAYEN
I had a dizzy spells I thought it must be malarla, I walted
until the spell had passed then returned to the house, That
afternoon I was in bed with chills, The girls at the house
treated me for nine days.

T the following weeks I tried repeated.ly to find my
outfit but no one secmed to know where it was, I tried to
find out where the outfit was by asking soldiers on the road
in and around BINMALEY ~ MP's told me the outfit was 'on up
ahead!' but could give me no definite location, I comtacted
them three different times,

"On or about 26 January 1945 in BINMALEY I met two enlisted
men who said they were from 65th Air Squadron. They gave their
names as Joe Long and Fred Allen, Both, by their own admission,
were impersonating officers and wore lst Lt bars, These two
men had a jeep and, after meeting them, we began to run around
together.

be
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"On or about 21 February 1945, Loug and Allen told
‘me they had worn officers insignia for about a month and
that they, as officers, were able to go eat at army messes
and asked why I didn't wear officers insignia too.. I
didn't put it on right away but on or about 23 February
1945, while drunk, I permitted them to talk me into put-
ting on a lst Lt bar and air corps insignia, '

"On or about 28 February 1945, Long and Allen stated
they thought we'd get along better if one of us was a high-
ranking officer., They declded I was elected. So I took
two Lt Col leaves from Long and Allen and began wearing
them. I wore them umtil I was apprehended.

- "On or about 18 March 1945, I was thinking about the
things I had been doing and getting over al ong drunk which
lasted from a few days before I first wore the Lts bars
until T had the accident 9 March 1945, and decided to tell
Long and Allen that I was not going to continue posing as
an officer but I never saw them again, I decided to turn
myself in to the MP's but when they picked me up I changed
my mind and tried to bluff it out figuring to try to get
back to my outfit myself but they never did turn me loose.
Then I told them my true name, serial number and organization.?
) . (PrOS. Ex, uHﬂ).

The accused elected to be sworn and testified in substance as appears
in his sworn statement, adding that when he returned from the "bushes" he
found that his pack and gun were missing, He "headed" in the direction in
which his company was moving and walked "fast® about three kilometers, but
did not overtake them (R. 22). He went to the 718th Engineers and tried
.to get another gun but did not succeed "because they were short" (R. 10).

It was his intention to return to his outfit as soon as he could get

another gun (R. 10, 12, 15). He stated that during his absence "I drank -
a8 much as I could every time I could get it because I was planning on
going back to my outfit", and at no time did he intend to stay away from

it permanently. He admitted that he had been "briefed" on the ship about
the operations upon landing and stated "I understood that we were supposed
to be in reserve® (R, 16). He "presumed" that his Division was fighting
and gave as his reason for not joining them that he "didn't have a gun" .
and "Bacause I wanted to get drunk and have one more fling" (R. 14). He
admitted that he saw one of the dumps of the 37th Division (of which his
organization was a part) and that he talked to a 37th Division M.P, who told
 him that his company was "up shead® but nevertheless did not state that he

- made any attempt to rejoin his unit. He further stated that he was a First
Scout in his platoon during the Bougainville campalgn forwhich he had been

awarded a "Combat Infantryman's Badge" (R. 11). .

Le It 1s alleged that on 9 Januafy 1945 accused deserted the service -
of the United States and remained absent in desertion until spprehended on -

5,
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22 March 1945. The accused admitted the a.bsem..e «lleged, stating that he
wanted to "get drunk and have one more fling® and that he was ¥planning® to
return to his unit and denied that it was his intention to desert.

Desertion is absence without leave accompanied by the intention not to
‘return, Such intention may be shown by a much prolonged absence without
satisfactory explanmation as well as by the circumstances surrounding the
absence (par, 130g, M.C.M., 1923; CM 22310 Libogt;, XIII B.R. 359 and .
cases there cited).

Accused's absence of 73 days in a combat zone was "much prolonged" He
stated that within twenty minutes after having left his . company resting on a
- road he returned, found them gone, and walked three kilometers in the direction

which they had taken but could not find them, He claimed to have made numerous
inquiries of military police, one of whom was of his own Division, as to where
his organization was located and was advised that it was somewhere "up ahead®,
He further claimed that he did not return to his unit because he "didn't have a
gun" and wanted to- Wget drunk and have one more fling®, These explanations
and his admissions that he had been "briefed" as to the contemplated operations
& short time before his absence and that he "presumed®™ his company was in action
- during the same, together with the fact that he was apprehended while masquerad-
ing as a Lleutenant Colonel, furnish sufficient evidence from which the court
properly could infer that the accused intended at some time during such absence
. not. ﬁ:r return to the eerv'ice and warranted the finding of guilty of desertion

as charged., }

The evidence 1s undisputed and the accused admitted that on various .
occasions he represented himself as a Lieutenant Colonel, Such conduct is
clearly to the prejudice of good order and military discipline and warranted
the court finding h:l.m guilty of this offense,. - ‘

The sentence imposed is permissible for the offenses of which the ac=
cused was found guilty, . .

. 5. For the reasons state’d above the Board of Review holcis the record =
. of trial legelly eei‘ficient to support the findings and sentence.

(Absent) , Judge Advocate.
»COlOI'lel, JQA.GQD.' N ) . o

M’n; g‘&d“& s Judge Advecete.
Colarel, J.A.G.D.

Sudge Advocate.
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In the Branch Office of The Judge Advocate General
Melbourne, Victoria,
Australia.

‘Board of Review : . '

CM A-2253 | : s 29 June 1915,
UNITED STATES Trial by G.C.M., convened at Head-

' quarters, LOth Infantry Division,

A.P.0. L0, 19 May 19L5. 4s to

accuged Librandi and Baptist: dis-

honorable discharge, total forfeitures,

confinement for 15 years., 4s to

accused Toner: dishonorable discharge,

total forfeitures, confinement for 18

years. The United States Disciplinary

Barracks, Fort Leavenworth, Kansas.

Vo

Privates FRANK J. LIBRANDL
(3275LL57) , ROBERT B, BAPTIST
(3o1o7h55), and THOMAS A, TONER
(13127163), all of Company "B",
160th Infantry. ..

HOLDING by the BOARD OF REVIEW
STAGG, ROBERTS and MURPHY, . N
~ Judge Advocates.

1, The record of trial in the case of the soldlers named above has been
‘examined by the Boa.rd of Review. :

2. The sever&l accused were tried in & common trial upbn the following
charges and specifications:

Accused Pri#ate Frank J ;Libfandi -

-

CHARGE I: Violation of the 58th Article of War.

Specification: In that Private Frank J., Librandi, Company
®ER  160th. Infantry, did, at A.P.0. #40, on or about 20
March 1945, desert the service of the United States by
absenting himgelf without proper leave from his company,
with intent to avoid hazardous duty, to wit: = combat -
landing operation, and did remain absent in-desertion
until he surrendered himself at the office of the Provost
Marghal at Base "M", A4.P.O. #zo, on or about 25 March

- 1945.
CHARGE II: Violation of the 75th Article of War.
Specificétion 1: In that Private Frank J. Librandi,

Company "B*,-160th Infantry, did, at 4.P.0. #40, on or
about 18 April 1945, misbehave himself before the
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enemy, by failing to report back to duty with his
company which was then engaged with the enemy, from
the 160th Infantry Regimental Aid Station, and did
remsin absent from his company until the said Private
Prank J. Librandl turned himself in to the Stockade,
A.P.0. A0, in the rear area on or about 2 April 1945.

Specification 2: In that Private Framk J. Librandi,
Company "BY, 160th Infantry, did, at A.P.0. #40, on or
about 1l April 19L5, misbehave himself before the enemy
by failing to report for transportation forward to his
company which was then engaged with the enemy, said
transportation being available.

Accused Private Robert B. Baptist -
CHARGE I: Violation of the 58th Article of War. \

Specification: In that Private Robert B. Baptist, Company
"Bt 160th-Infantry, did, at A.P.0. #40, on or about
20 March 1945, desert the service of. the United States,
by absenting himself without proper leave from his com=-
pany, with intent to awvoid hazaprdous duty, to wit: =
combat landing operation, and did remain absent in
desertion until he surrendered himself at the office of
the Provost Marshal at Base "M", A.P.0. #70, on or about
25 March 1945.- . .

CHARGE II: Violation of the 75th Article of War. .

Specification 1: In that Private Robert B. Baptist,

 Company "B",-160th Infantry, did, et 4.P.0. #i0, on or
‘about 14 April 1945, misbehave himself before the enemy
by falling to report for transportation forward to his
company which was then engaged with the enemy, said
transportation being, available.

Specification 2:¢ In that Private Robert B, Baptist,
Company "B, 160th Infantry, did, at A.P.0. #0, on or
about 1300, 23 April 1945, misbehave himself. before the .
enemy by failing to report at Service Company, 160th
Infantry, for transportation forward to his company
which was then engaged with the enemy, after having been
told said transportation would be available at 1300,
and remained absent from Service Company until he re-
turned to Service Company area on or about. 2200, 23

. April 1945. : .

Aocused Private Thomas A. Toner -

CHARGE It TViolation of the 58th Article of War.

2.
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Specification: 1In that Private Thomas A. Toner,

Company “B", 160th Infantry, did, at A.P.0. #40, on

or about 20 March 1945, desert the service of the

United States by absenting himself without proper

leave from his company, with intent to avoid hazardous

duty, towit: a combat landing operation, and did

remain absent in desertion until he surrendered himself

at the office of the Provost Marshal at Base ™M1, .

A.P.0. #70, on or about 25 March 1945. )

CHARGE II: Violation of the 75th Article of War.

Specification: 1In that Private Thomas A. Toner, Company
"B", 160th Infantry, did, at A.P.0, #40, on or about
14 April 1945, misbehave himself before the enemy by
failing to repart for transpartation forward to his

. company which was then engaged with the enemy, said
transportation being available,

Each accused pleaded not guilty to the charges and specifications upon which he
was tried and was found guilty as charged, except that accused Librandi was
found suilty of only so much of Specification 1 of Charge II as involves mis-
behavior before the er my on or abtout 21 April 1945 by absenting himself with-
out proper leave from his company which was then engaged with the enemy. The
accused were each semtenced to dishonorable discharge, total forfeitures and
confinement at hard labor, accused Librandi amd Baptist for 15 years each and
accused Toner for 18 years, The reviewing authority approved the sentences and
designated the United States Disciplinary Barracks, Fort Leavermorth, Kansas,
as the place of confinement for each accused. Pursuant to Article of War 503,
the record of trial was forwarded to the Board of Review, Branch Gffice of The
Judge Advocate Gerneral, Melbourne, Victoria, Australia. .

, 3. Because of the 'coni‘used state of the evidence and its inconsistencies,
the Board of Review finds that to review the same it must, for the most part,
consider the testimony of each witness separately.

Captain Thomas B. Lynch, a witness for the prosecution, testified that he
was the Commanding Officer of Company B, 160th Infantry, from 1 March to 16
April 1945. The three accused joined that company about 4 March. They were
given passes and failed to report back at the properly appointed time. Upon
their return, about 8 March, the Captain told them the reason he wanted them to
be there was "primarily so they could get the proper quantity and sizes in
equipment % # ## (R, 10). From 4 to 8 March and from 14 to 21 March the
entire company was engaged in furnishing beach details loading ships with combat
equipment. The Captain testified that the men were told their next operation
would consist of "combat in cities" and for three hours a week for three weeks
prior to the date the company sailed, orientation or training ald classes were
held, By 19 March the heavy equipment and the men's "A" bags had been hauled
to the beach and they "had been supplied with everything with the exception
of a few items of web equipment” (R. 11). Only their personal baggsge, cots,

3
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and tents (R.-15) remained in their area. On 21 March the company was

given a warning order, the next day they were told they wogld sail and the
company embarked on about 23 March for « The Captain stat.;ed 'f.hat

irfe told our men at their last orientaticn class that we were going in

support of the operation that was being engaged in at that time.® but he

did not know whether any of the accused were present at the meeting (rR. 17}.

The three accused did not sail with the company (R. 11) nor had they been

issued passes which would have accounted for their failure to be present. (R. 16).

The Captain testified theat he signed the company morning reports for
20 March and for 11 and 16 April. He read an entry from the report of 20
March showing the three accused absent without leave as of 2200 hours that
day; = an entry from the report of 11 April showing them from absent without
leave to arrest at (turned themselves in) and confinement at Base "M
on 1100, 25 March; ~and an entry from the report of 16 ipril with reference
to accused Librandi and Baptist showing them from confinement at Base "M" to
duty on that date (R. 11, 12). Neither the morning reports nor extract
copies therefrom were introduced in evidence. Captain Lynch testified that
he knew that the accused were absent without leave only because the First
Sergeant so reported to him; that he did not make a personal investigation
thereof (R. 14), and that the date he last knew that the accused were in his
area "for sure" was 6 March (R. 18).

. About 11 ppril accused Librandi and Baptist were brought before Captain
ILynch and Lieutenant Colonel Herman A. E. Jones, the Battallon Commander, in
the Service Company, 160th Infantry, in the city of . Colonel Jones
told the two accused that ntheir company was to be moved up the next day for
a combat mission® (R. 19) and that "any attempt to shirk their duty in connec-
tion with the attack would be considered as a violation of the Article of War
dealing with the attempt to shirk hazardous duty® (R. 13)e They were placed
in the custody of two sergeants to be returned to their company. The balance
of Colonel Jones* testimony was, almost in its entirety, legally inadmissible
and will not be here recounted. Bzptist said that something was wrong with
his knee or foot and was sent to an aid station. Librandi, ®to the best" of
Captain Lynch's tknowledge" spent that night in the company perimeter (R. 13).

« Staff Sergeant John Adams testified that he was the supply sergeant of
the Service Company, 160th Infantry, and that one of his duties was to process
incoming casuals. He stated that the three accused arrived at the Service
Company with other casuals about 1500, 12 April by boat from . He
took them to the billeting area and told them he would be back in the morning
to get an inventory of the equipment they would need and "to stay in the area
until 1600" (R. 21). He testified, "All that T told them was that I was
equipping them to send them to their companies. The only thing further 1
could have possibly said wes that it would be to the front® (R, 24). The
next morning the three accused were issued their weapons. . The following day
or the day thereafter they were not present to receive their web equipment
(R. 22). and a notice was placed on the bulletin board for them to report.

L
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The next day, “approximately" 16 April, accused Librandi and Baptist were
seen in the area, put on a Headquarters Company truck, and taken to their .
company (R. 23, 26). On the following day accused Toner was located in the
area end was placed in the stockade. Sergeant Adams testified that it was
possible for the sergeant (now deceased) in the billeting area to have given

- the accused permission to be absent as it was"mostly up to this sergeant"
but "I don't think he did" (R. 25). .
Technical Sergeant Lewis A. Stumborg, Acting First Sergeant of Company
B, testified that the company was "a front line installation" from 16 April
"to the present time"(19 May 1945) and during that period had been in the
vicinity of Hill 31855. He was with the several accused as.a casual on 12
‘April and saw them at the Servlce Company area., The casuals had been in-
structed to "stay around in the area there for equipment" (R. 3L).

- Technician Third Grade Quilici, who was at the regimental .aid station
about 16 April, testified that the "middle man" of the three asccused {other-
wise unidentified in the record) came to the aid station for treatmens of a
hammer toe. Upon instructions from the surgeon, Quilici put cotton under
accused's toe and then turned him "lose without any instructions" (R. 29).
..0n cross-examination defense counsel showed witness a paper bearing the name
of Captain Rosenthal, lst Battalion Surgeon, and the words "Librandi, Frank J.
referred for orthopedic exemination® (R. 29). The paper was not introduced
. in evidence or explained. Technlcal Sergeant Terance M. O'Donald, who
supervised the rumning of the aild station, in the presence of accused yelled
to Sergeant Quiliei that Major Jones (otherwise unidentified) had said
"nothing could be donse for the toe on this Island" (R. 30). In answer to
the question, "And your instruction was?¥ he stated "To send the man back
to his outfit" (R.31), but it does not appear from the record that he so in-
structed accused. -

At 1215, 21 April accused Librandi walked into the prison office at a
stockade maintained by the LOth Military Police Platoon at , three or
four miles behind the front lines and stated that he was turning himself in
because he had left his regiment that morning and was absent without leave
(R. 32‘33) o’

Staff Sergeant John Adams of the Service Company further testified "
that on or about 2% April he saw accused Baptist "after he had been released
from the Service Company. Baptist-then"stated tbat he came out of the
hospital the previous morning". The Sergeant told him to stay in the. area
and that at 1300 hours a truck would be in front of the orderly room to take
him to his company. Baptist was not there at the appointed time and the
truck was sent forward without him. About 1900 or 2000 hourse that day acoused
Baptist was again seen in the area and was placed in the stockade (R.23, 2L).

First Sergeant Homer L. Durbin of the Service Company called as a
witness for the defense, testified that on several occasions he had gone to
the building where the casuals were billeted and "found it vacant or practio-
ally vacant®. There were other places in the company area the men could

S.
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have been without being out of bounds (R. 35)¢ On cross-examination he
admitted that the three accused had been reported to him as absent without
leave (R. 36). Private First Class Nick J. Patti testified that accused
Librendi was present on 18 April when his company attecked Hill 3155.
Patti also saw accused the next morning but did not see him during the two
subsequent attacks on the hill. .

Each of the three accused elected to remain silent.

‘4. Each accused was charged with, and found guilty of, desertion in
that on or about 20 March he did absent himself without leave with intent to
avoid hazardous duty (Charges I). The evidence reveals that the accused
were with their company at APO 4O from about 4 to 20 March, then engaged in
"loeding its orgenizational equipment upon an LST. They had been issued
combat equipment and were receiving training in tcombat in citiest which,
they were advised, would be the company's next operation. The campany
commander read entries from the company morning reports which stated that the
three accused were absent without leave on 20 March, that they turned them-
selves in on 25 March at another organization and that two of the accused ‘
returned to duty on 16 Aipril. Neither the reports nor extract copies thereof
were introduced in evidence. The requirement of the best evidence rule
that the instruments themselves should have been introduced in evidence may
be considered to have been waived in the absence of objection by accused (par.
116a, M.C.M., 1928). This testimony, however, was of no probative value
to establish the absence without leave on 20 March as Captain Lynch, the
officer who signed the morning reports, testified that he had no personal
knowledge of the absence of the several accused and that the morning report
entry of 20 March was made only from information fumished him by his First

~Sergeant. An entry of nAWOL" on am organization's morning report is prima
facie proof of absence from the station, camp, or post of that organization.
It acquires presumptive authority because it is required thet entries there-
in be made by an officer who has the duty to know the matter so stated and
. recorded (par. 117, M.C.M., 1928). This prima facie authority may be accept-
ed without objection but 1f it appears that the entry is based on hearsay
then it is incompetent to prove the facts stated therein. In the instant
case the morning report entries of accusedst absence without leave and their
subsequent return to military control were clearly hearsay. The entries
were not made competent because they were based upon official reports to the
commanding officer, written or unwritten, nor did the failure of the defense
to object waive the defect (Dig. Ops., JAG 1912-40, sec. 395 (21); CM
231357, Adams, XVIII B.R. 179; CM 235717, Bickmore, XXII B.R. 219; CM
239554, Haas, XXV B.R. 199). . - S

However, independent of such inadmissible testimony, from the competent
evidence that the several accused did not sail with their company and that
they had not been issued passes which would have excused them therefrom the
court properly could infer that they were absent without leave and, in view
of the circumstances surrounding such absence, that it was with the intent
to avoid hazardous duty. It follows that there is substantial evidence in -

6o
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the record from which the court could find each of the aocused guilty of
Charge I and its specification. ' ' S '
" 5. Each of the accused was charged with misbshavior before the enemy

by failing to report on or about Ui April fer transportation to his company

then engaged with the enemy, said tramsportetion being awvailable (Toner,

Charge II; Baptist, Charge FI, Spec. 1; Librandi, Charge II, Spec. 2). 4
careful reading of the record and giving to the competent testimony every
intendment falls to disclose any substantial evidence to sustain the several
findings of guilty. It would appear from the testimony that the accused,
together with other casuals, were received by the Service Company, 160th
Infantry, about 12 April at » Librendi and Baptist were told that they
were golng into combat. The Sergeant in charge of the processing of the
casuals told the three accused that he was equipping them to send them to their /
company. The accused received their weapons but were not present to receive

web equipment which was issued on either 1l or 15 April. The record reveals
that on 16 April accused Librandi and Baptist were found in the area, placed

on & Headquarters Company truck ard taken to thelr company and thail aecocused
Toner was seen in the arsa the next day and put in the stockade, The record
does not reveal that they were told how long they were to remain in the _
Service Company area before they were to rejoin their organization or that they
received any order o report on or about 14 April at the Servioce Company for
trensportation to their urnit. Although the accused might have been absent
without leave from the Service Company they were not so charged, and such
absence is not included within the offenses alleged in the instant specifica-
tions. . N . - :

6. Accused, Baptist, in Specification 2 of Charge II, was charged -
with misbehavior before the enemy in that on 23 April he did fail to reporst
at the Service Company at the appointed time for tra.n;sportation to his company
then engaged with the enemy. The evidence established that upon arrival at
the Service Company on or about 12 April, this accused was told by the
Battalion Commander that ™they were to be moved up for a combat mission" and
another witness testified.that accused Baptist's company was a "front line
installation" from 16 April until the date of trial (19 Kay 1945). The
evidence further established that on 16 April Baptist was sent to his company.
On 2% April he was seen again in the Service Company and was ordered to be
present at the orderly room at 1300 where there would be a truck to teke him
to his company. - Accused was not there present at the appointed time nor was
he scen in the area until about seven hours later. .

The willful violation of orders or the refusal to perform some
particular service may constitute "risbehavior" within the contemplation of
Article of War 75. 4 soldier is Ybefore the enemy"™ within the meaning of
that article of war not only when he is in direct contact with the enemy but
also when he is part of & tactical operation which will in the n?nnal course
of events lead to such contact or at a rear echelon of his orge.nlzation. the -
forward element being at the time engaged with the enemy (Winthrop, Mil. Law,
p.623; Davis,Mil. law, p. 4153 par. llls, M.C.M., 1928; III Bull. JAG 3795
IV, id, 11). Ae the regimental Service Company was, in effect, the rear

7.
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echelon of accused's organization which was then actively engaged with the
enemy, Baptist's failure to be present as directed for transportation forward
may properly be charged as misbehavior before the enemy in violation of
Article of War 75, and the evidence sustains the findings of guilty thereof.

7. Accused Librandi was charged in Specification 1 of Charge II with
misbehavior before the enemy in that on or about 18 April he failed to
report back to duty with his company, then engaged with the enemy, from the
160th Infantry Regimental Aid Station until he turned himself in at the
stockade, APO LO, on or about 24 April 1945. By substitutions and exceptions
the court found him guilty of the included offense of misbehavior before the
enemy by absenting himself without leave from his company on 21 April while
it was then engaged W th the enemy. The evidence establisihed that accused
about noon on 21 April turned himself in at a stockade saying that he had
gone absent without leave that morning. His confession, corroborated by
the oircumstance +that he turned himself in at a stockade not his place of
duty, being evidence touching upon the corpue delicti (CM 240329, Kingston,
Curtis, XXVI B.R. 27 and cases there cited) is sufficient to sustain a find-
ing that acocused was absent without leave on 21 April., The record contains
the further evidence that accused had been told that his company was going
to engage in combat. A defense v tness testified that accused participated
in an attack with his company on 18 April and it appears that Company B was
"a front line installation™ from 16 April until 19 May. The court could
therefore infer that accused was absent without leave from his company while
it was before the enemy. Absence wi thout leave under such circumstances may
be punished as a violation of Article of War 75. It follows that the record
is legally sufficient to sustain the court's findings of guilty with respect
to the instant specification. :

8. TIwo errors in the preparation of the record of trial should be
noted. . ' : :

, 8. The record shows that all procedures preliminary to the caking
of the testimony (such as the opening of the court, the annowncement of the
members present, introduction of counsel, the swearing of the reporter, et
cetera) were thrice repeated, once for each accused. The form of the
record of a common trial should follow that of the trial of an individ.al
accused, as set out in Appendix 6, Manual for Courts-Mar tial, 1928, page 260
with appropriate modifications to reveal that more than one accused was
present and that each introduced counsel, was afforded the right to challenge,
was arraigned and pleaded to the offenses upon which he was tried.

b, The names of all places were omitted from the record. A record
of trial by general court-martial should "set forth a complete history of
the proceedings had in open court" (per. 850, M.C.M., 1928) so ‘that the re-
viewing authority and others required to r eview it way have before them all
of the evidence considered by the court in reaching its findings. None of
the testimony of the witnesses should be omitted and if for security reasons

the names of places or other matters are considered by competent authority
to be secret the record should be so classified.

8. )
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9. Although the record is replete with hearssy and otherwise inadmiss-
ible testimony, in view of the admissible evidence in proof of the several
_offenses of which the accused were legally found guilty, their substantial

rights were not prejudiced thereby,

The sentences imposed are permissible for the offenses of whiéh,eac.h of
the accused was legally found guilty.

10. Far the reasons stated above the Board of Review holds the recard
of trial not legally sufficient to suppart the findings of guilty of the
specification of Charge II and Charge II with reference to accused Toner,
Specification 1 of Charge II with reference to accused Baptist, and Specifica-
tion 2 of Charge II with reference to accused Librandi, and further holds
the record legally sufficient to support the findings of guilty of Charge I
and its specification with referemce to each of the several accused and
Charge II and Specification 2 thereof with reference to accused Baptist ard .
Charge II and Specification 1 thereof with reference to accused Librandi, and
legally sufficient to support the several sentences., : '

(Absent ) , Judge Advocate
Colomel, J.A.G.D. :

W‘f ___, Judge Advocate

Colonel, J.X(G.D.

, Judge Advocate

.leut enant bolonel,

9.
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Army 3ervice Forces, Branch Office of The Julge Advocste General, A.P.0. 75,
& July 1YL,

To: Coumanding General, 4Oth Infantry L)ivision, AP.0. 40,

1. In the cases of Privates Frank J. ILibrandi (32794457), Robert
2, Bastist (30109455), and Thomas A. Toner (13127163), all of Company L LN
165th Infantry, attent.iou is invited to the foregoing holiing by the Foard
of Review that the record of trial is lezslly insufficient to support the
firdings of guilty of the specification wnd Charge II with reference to
accused Toner, Specification I of Charys II with refersnce to accused
Raptist ani Specification 2 of Charge 11 with reference to accused Librandi,
tut legally sufficient to support ths sentences, which holding is hsreby
approved, It is recoxnended that you disapprovs the findingu of milty Just
referred to, whersupon, uxer the provisions of Article of “ar £03, you will
have a«uthox’ity to order the exacution of the sentences.

2., Ir vies of the insufficiency of the record to support-the above
dsscribed findings of guilty consideration should be given the question
whether the sentences should be modlified. It is particulsrly recommended
that consideration be given to a reduction of the sentence approved as to
Toner who stunds convictad of one offesnse only, whereas the other two accused
stand convicted of two serious offenses and yet recaived lighter sentences.
The two prior convictions by special courts-martial in the case o Toner
- are not considers! sufficient justification for 2 thres year period of
confinament 1n excess of that imposed upon Librandi and Baptist.

3. ¢hen copies of tha published orders in thess cases are for-arded - /
to this office they should be accozpanied by the foregoing holding and
this indorsement. - For convenience of refereonce and to facilitate
attaching coples of the published orders to ths record in these cuses,
please place ths file number of the racord in brackets at .the end of
the published orders, as follomst

(Cv  A-2253).

3T H. “URT,
Br}gadier General, U.3. Aryy,
Assistant Judgo Advocato General.
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ARMY SERVICE FORCES
In the Branch Office of The Judge Advocate General
Melbourne, Victoria,

Australia. ‘
Board of Review 22 June 1945.
CM A=225/
UNITED STATES ) Trial by G.C.M., convened at
C ) Headquarters, Base K, USASOS,
v. ) APO 72, 19 May 1945, Dis-
) honorable discharge, total
Private EDWARD GRENNELL ) forfeitures, confinement for
(37053028),: 3450th ). fifteen years, The United
Quartermaster Truck ) States Disciplinary Barracks,
Compeny. ) Fort Leavenworth, Kansas.

HOLDING by the BCARD .OF REVIEW
STAGG, ROBERTS, and MURFHY,
Judge Advocates.

1. The record of trial in the case of the soldier named above has been
examined by the Board of Review, '

2. The accused was tried upon the following charges and specificationss
CHARGE I: - Violation of the 93rd Article of War.

Specification: In that Private Edward Grennell, 3450th
Quartermaster Truck Company, APO 72, did, at AFO 72,
on or about 18 February 1945, feloniously and unlaw-
fully kill Maria Tonido, a civilian, by running over
her with a motor vehicle 2% ton cargo 6 x 6.

CHARGE II: Violation of the 64th Article of War.

Specifications In that Private Edward Grennell, 3450th
Quartermaster Truck Company, APO 72, did, at AFO 72,
on or about 18 February 1945, draw a weapon, to wit,
‘a .45 Cal, automatic pistol, against Major Thomas W.
Flimmer, his superior officer, who was then in the
exscution of his office. -
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He pleaded not guilty to the charges and their specifications, was found
guilty as charged, and sentenced to dishonorable discharge, total forfeitures,
and confinement at hard labor for fifteen years. Evidence of one previous
conviction by special court-martial for violation of Article of War 96 was
considered by the court. The reviewing authority approved the sentence and.
designated the United States Disciplinary Barracks, Fort Leavemworth, Kansas,
as the place of confinement. Pursuant to Article of VWar 503, the record of

.- trial was forwarded to the Board of Review, Branch Office of The Judge
Advocate General, Melbourns, Victoria, Australia.

3. The evidence for the prosecution shows that shortly before 2200
hours a show in Company "C" area, 153rd Engineer Construction Battalion, near
Tacloban, .P.I., ended., About eight hundred people attended the show and
"hundreds of people" were crossing the highway or moving down it (R. 7).

The speed limit in this area was five miles per hour (R. 11) and the area
was lighted by a 500=watt .flood light (R. 12); ®* * * the 1light was good.
A1l the trucks were sitting there ard had their lights on* * *1 (R,.28),
About that time a truck driven by the accused entered the area with "a roart
and making a lot of noise at a speed of about fifteen or twenty miles per
hour. (R. 7, 36)., "% * * Everyong started hollering for the people to get
out of the road™ as the truck was "coming pretty fast® (R. 27). A little
girl (Maria Tonido) was struck by the front bumper of the truck and then run
over by one of its rear wheels from which injuries she died at 2230 hours
that same night. :

Major Thomas W, Plimmer and First Lieutenant John B. Pope had just left
the show and were entering their jeep when the truck passed, Major Plimmer,
noting the speed of the truck, yelled "Stop that truck" and with Lieutenant
Pope pursued the speeding truck which went down the road approximately fifty
yards where it was forced to stop because another truck had blocked the road
(R« 7). Upon arriving where the truck had stopped Major Plimmer stated to
the accused .®* #* % You know, you Just ran over a Filipino girl and probably
killed her®, and ordered accused to get out of the truck. Accused said "'I
didn't hit no Filipino girl'" adding "'That's no way to talk to a man'".

Ma jor Flimmer replied "Anyone who'll drive a truck like that down through a
crowd of people isn't a man' (R. 7). He again ordered accused to get out

of the truck which accused did and with a pistol in his hand said to Major
FPlimmer "'There isn't anybody going to talk to me like that'®", At that time
Lieutenant Pope reached for his hand and accused turned and threw him off :
"alongside the ditch where the truck was" at the same time pointing the pistol
at the Major (R. 22). Major Plimmer again told him that he had hit a little
girl down the road and accused stated "'Let's go back and see'", at the same
time telling Major Plimmer "'You go first!'", After proceeding down the road
.& short distunce Major Flimmer ‘ordered accused to give him the pistol which
gecused refused to do, stating "'No, we're going down to ses about this Fili-
pino girl'®, Major Plimmer again ordered accused to give him the pistol and
sgain he refused to do so, and continued to point the gun at him (R. 18).

2,


http:Plimm.er
http:P.limm.er
http:Pl.imm.er
http:Everyo.ng

(213)

Upon arriving at the spot where the 1little girl was struck by the truck they
found that she had been taken to the dispensary. Major Flimmer told ac-
cused to accompany him to the dispensary in his (Major Flimmer's) jeep,
accused replying "'No, we're riding in my truck, and I'm driving it'® (R. 9).
Lieutenant Pope and the accused returned to where accused's truck was parked
at which time Lieutenant Pope ordered T/4 James A. Dolan (R. 27, 32) to get in
the truck with the accused and "go to the dispensary®. The Lieutenant, the
Major, and T/5 Billy T. Brandon then followed the truck to the dispensary.
Upon arriving they parked their jeep and Lieutenant Pope and Corporal Brandon
went to the former's quarters to get his carbine. Upon returning to the
dispensary they met Major Plimmer who stated that accused's truck had not
stopped but had gone on down the road (R. 22).  Several of them then got in
the jeep and proceeded down the road for about a quarter of a mile where they
found Sergeant Dolan (R. 23). Sergeant Dolan testified that after passing
the dispensary the accused drove his truck about fifty yards further to the
motor poocl. He further tegtified that when accused started to back out "I
turned to look at him, [ an,dj he stuck a gun in my side® at the same time say-
ing "'I've'got a gun., I'm going up the road the other way. You can come if
you want to'* (R. 32). Sergeant Dolan went with him, = When accused shifted
the gears the Sergeant attempted to wrest the pistol from him and a fight
developed for its possession during which both of them fell from the truck which
had stopped. The accused succeeded in retaining possession of the pistol and
said to Sergeant Dolan #'Now, you white bastard, I'm going up the road and '
you're staying here'® and then drove off.

First Lieutenant Max Kopelman, CMP, of the Provost Marshal's Office,
having been notified of the incident, arrested acoused the following day.
At that time accused was in his tent "lying on his back, with a pistol on

his person" (R. 41, 45)_.

The accused was positively identified as the one driving the truck on
the night in question by Major Flimmer, Lieutenant Pope, T/5 Brandon, T/4
" Dolan and Pfcs Pyne and Sullivan (R. 10, 23, 28, 33, 37, 40). Several Filipimo
witnesses testified they had known the accused for approximately two months
(R. 43, 48) and identified him as the person driving the truck which killed the
1ittle Filipino girl, one of them adding that at that time accused's wife was
on the from seat with him anl that when the truck stopped she jumped out (R.47).
The Filipinos likewise testified that they saw accused pointing a pistol at
Ma jor Plimmer. ’ ) : ‘

The accused elected to be sworn and testified that at approximately
5300 o'clock P.M. on the day in question he and a motor sergeant left the
motor pool to bring in a truck for repair. They returned to the motor
pool about 6130 or 7:00 o'clock and he then went to his company a.rea.','
arriving there at about 7:30 P.M. and started "shoollng dice a while®. He

"
"finally got in a card game with the guards and the rest qf the fellows
and "We gambled together and I stayed in the company. It was atter 12
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when I left" (R. 53). He specifically denied ever having been to the area
of the "C" Company.theater of the 153rd Engineers (R. 54, 56), and stated
that when arrested the pistol found on his person was one he was holding for
a corporal while the corporal "took a shave" (R. 54). He denied ever having
seen Major Plimmer, Lieutenant Pope, or any of the other witnesses prior to
the time that all were present at the MP station on the day following the
accident in question (R. 55). He specifically denied ever having drawn a
o45 caliber pistol on."any superior officer" (R. 55).

Corporal Hugh E. Johnson testified that he met accused at 2100 hours in
the company area at which time accused was gambling. He left the game at
2330 hours and accused was still there (R. 68). Sergeant Raymond Hudson saw
accused in the area at 7:00 o'clock P.M. and again at 12:00 o'clock at which
time he was outside a tent where gambling was in progress (R. 71).

4e The accused is charged with and was found guilty of involuntary
manslaughter which i3 defined as - .
u% % % homicide unintentionally caused in the commission
of an unlawful act not amounting to a felony, nor likely
to endanger 1life, or by culpable negligence in performing
a lawful act, or in performing an act required by law"
(par. 1493, M.C.M., 1928).

" The evidence for the prosecution reveals that at the time and place alleged
the accused drove a truck at a rate of speed of from fiftesn to twenty miles
an hour along & road which was crowded with people who were leaving a show.
He gtruck and killed a Filipino girl and contimued down the road for approxi-
mately fifty yards where his further progress was halted by another truck
which blocked the road. There was evidence that the speed limit in this area
was five miles per hour but there was no testimony that accused knew of such
regulation, ‘However, the accused!s actions were likely to endanger life anmd
he was culpably negligent in driving his truck at the time and place and in

the manner proven (CM 217590, Lamb, Jr., XI B.R, 275; CM 236138, Steele,
XXII B.R. 313). Lo

. "The general rule is, irrespective of statute, that =
' if a motorist, by gross carelessness or culpable negligence,
implying an indifference to consequences in driving his
machine, causes the death of another, he is guilty of man-

slaughter." (3 Blashfield's Cyclopedia of Automobile Iaw,
section 44).. _ '

There is abundant evidence in the record warranting the court finding accused
guilty of involuntary manslaughter as charged. ‘

be
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The evidence for the proaecution is equally clear that the accused drew
a weapon against his superior officer, Major Plimmer, who was then in the
execution of his office,

Accused denied both of the alleged offenses and offered an alibi as his
defense, This defense was rejected by the court in whose province it lies

to determine issues of fact, weigh the evidence, and judge the credibility
of witnesses,

The sentence imposed by the court is permissible.

5. For the reasons stated above the Board of Review holds the record
of trial legally sufficient to support the findings and the sentence.

- ggbsggﬁ% , Judge Advocate.
_ Colonel, J.4.G.D.
batbacfiibed ., Tuge Mvocate.
Colonel, J.A.G.D.

udge Advocate.
ieutenant Colonegk, J.&,&.D. , ‘
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: ARMY' SERVICE FORCES : o
In the Branch Office of The Judge Advocate Genera
. with the United States Army Forces
in the Pacific

Board of Review . ‘ 3
O A-D2ED - | | 27 July 19L5.

UNITED STATES
O g;éal ‘Zy G'CJ;L’ convensd at APO -
s 16 May 1945, To forfeit
Captain EDGAR G. DAVIS (01288866), $50.00 per month for twelve months.
Headquarters Company, 368th - . )

- Infantry.

OPINION by the BOARD OF REVIEW
ROBERTS, MURPHY and CLEMENTS
Judge Adwcates.

1. The record of trial in the case of the soldier named above has been
examined by the Board of Review. o '

2. The accused was tried upon the following cha ge and lpeoi.ficationz
CHARGE: ;- Violation of the &lith Article of War:

Specification: In that Captain Edgar G. Davis, 368th Infantry,
having recelved a lawful command from Captain William B,
Lan thy, his superior officer, on or about 6 April 19L5,
_to ¥go below deck within the next five mimutes and help get
the men out for Abandon Ship Drill", or words to that effect,
~ the said Captain Langwrthy then being in the execution of
his office, did, sboard U.S.S. L.S.T. Number 1016, at sea,
and near AP0 565, willfully disobey the same.’

The accused pleaded not guilty to, but was found guilty of, the specification
and the charge, and was sentenced to forfeit $100.00 per month for twelve months.
The Teviewdng suthority approved only so much of the findings as involved a
fallure to obey the order in violation of the 96th Article of War, approved the
sehtence but remitted $50.00 per month thereof for twelve months and, as thus
modified, ordered its execution, The sentence was published in.General Court~ -
Martial Orders No. 10, Headquarters 934 Infantry Division, A.P.0. 93, 7 June

945, .
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3, The evidence for the prosecution reveal s that at about 11:00 o'clock
on 5 April 1945, Major Isaac C. Corns, acting as Troop Commander on-board LST
1016, called a meeting of certain officers and made specific assignments
"during the voyage". He designated Captain William B. Langworthy as "Abandon
Ship Officer™ whose duty was to

® % % % be in charge of ‘all abandon ship drills; that he
wuld meke assigmments to each of the abandon ship stations;
assign the personnel that would go to each of the stations
including the officers. = % » He was % have full contro
and in charge of any abandon ship drill." '

The accused was present at this meeting (R, 8) and was appointed Abandon Ship
Officer for the station at 1ife raft No. 8 (Pros. Ex, "A"), and WOJG Samuel

W, Watts was appointed his assistant (R. 12), At about 1410 hours on 6 April
1915 the abandon ship drill was sounded (R. 8). About five minutes later
Captain Langworthy approached accused who was near life raft station No, 8 and
stated to him that he (Langworthy) had been requested by Major Corns to "send
some of ficers below decks to get the men up™. Captain Lengworthy stated,

"I asked him to go below and get his men up.from below deck®. Accused replied
"Langworthy, this 1s my station here. I am not going below deck™. Captain

Langworthy again repeated the "order" anmd "asked him to go below deck and get
his men out", testifying: _ , .

® % % % When he still made no effort to comply with the
order, I said, 'Captain Davis, if you don't comply with
my order I will have to meke an official report om it.
He said, 'Go ahead and make an official report if you want
to and we will see how it comes out'. I looked at my
watch and said, 'Captain Davis, it is 20 minutes after 2:00.
Tou are to go below deck within the next five minutes and
help get the men out for abandon ship drill, or if you do

. not I wlll have have to give an official report, That
gives you until 2125 to comply with the order.'™ (R. 11).

Acoused made no reply (R. 19). Captain Langworthy further testified:
" % » » I retired to the approximte vicinity of 1ife
raft number 8, when I watched Captain Davis after the
order had been given, % * * I had him under observation
from 1425 to 1430 and he made no attempt to g0 below
deck. He did not go below deck." (R. 12),

, Upon receivirg the first request f‘rom Captain Langworthy Captain Davis
instructed Mr, Watts to ™oheck the hold and make certain all of the men were

out", = Mr. Watts first wemt to life raft Number 10 and instrusted soms men
who.were there to report to their proper station Number 8, He then proceeded
to compartment 206-A just below deck and while passing 1ife raft Number 8 on
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the way he heard Captain Langworthy say, "God damn it Davis, you are going to
do as you are told, I will give you five minutes to get those men up here®
(R. 16, 18-20). Mr. Watts then went below deck and met Major Corns and ask-
ed him if all the men were out (R. 16). Major Corns replied, "Yes, they are
now" (R, 8) or "the hold was clear" (R. 16), MNr, Watts then reported this
fact to Captain Davie (R. 16). Upon being asked:
"How long was it between the time you heard this last conversation
‘between Captain Langworthy and Captain Davis until the -time you .
_met Major Corns on the stairs.” ' o

he replied, "I wuld say between three and four minutes" (R. 17).

After leaving the hold of the ship Major Corns me% Captain Langworthy
on deck end was told by him of his trouble with Captain Davis (R. 8) and that
he had given Captain Davis until 1425 hours "to comply with an order® (R. 9).
Major Corns then checked his watch with that.of Captain Langworthy whose watch
then showed 1425 hours (R. 10).  Major Corns stated that this conversation
was after he had advised Mr. Watts that the hold was olear and thet before
1425 hours all of the men were out of the hold (R. 10) N

The accused elected to be sworn and testified in substance as did the
vitnesses for the prosecution as to the events up to the time he was first ,
~approached by Captain Langworthy. He stated that on the day in question when
‘the abandon ship signal sounded he immediately left his quarters "on the .

double® for his life raft station. ‘ )

" % % % In about a minute or so Captain langworthy came up
4o me and said, 'Davis, send below and get the rest of your
- men', I immediately turned to Mr. Watts, the assistant
‘abandon ship officer on that station and said, 'Mr., Watts,
go below and get the rest of the men and make your report
to me'. During the meantime Captain Langworthy had walked
away from life raft station number 8. He returned in about
a minute in haste and came up to me and said, 'Davis, I weant
you to get the rest of the men from below'. " Then I explain-
ed to Captain Langwrthy that I was assigned to the station
and I had already sent Mr, Watts below to get the men and -
that I was at the station to chedc the men and count them as
they approached the station. # # # After this oconversation,
Captain Langworthy said, 'God damn it, .Davis, when I give
you an order you are going to do as you are told or you are
going to get in trouble, I will give you five minutes to
get your men!, or words to that effect. I turned to where
ny men were to see how many men would have. to be gotten from -
below. As soon as I got through counting the men, I turned
to go down the gangmay, that is the little rail between the
edge of the ship between where the trucks and vehicles are
parked. I saw Mr, Watts approaching to me on the double.

,.3'
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He came up to me and said, 'Captain Davis, all the men
are top side', which confirmed my counting the men
because I knew how many men were to be at my station.
* » »," (R, 21), :

He further te;titiad:

s » & I never did understand the order to mean that
Captain Langworthy wanted me personally to go below

and get the rest of the men because he knew an assistant
was appointed at that station."

and in response to the question, You didn't go below deck?", answered,

"No, sir; I didn't, I didn't know what he wanted me

to do. I had already told Mr, Watts to get the men

and he said they were already up." (R. 22). %

L. The acoused was charged with, and convicted of, willfully disobey-
ing the lawful command of Captain Lengworthy to "go below deck within the
next five mimutes and get the men out for abandon ship drill®. The review-
ing authority approved only so much of the findings as inwlved a failure to
obey the order in violation of Article of War 96. The evidence reveals
that immediately prior to recelving that order accused had instructed a
warrant officer to perform the-duty; when Captain Langwrthy gave the order
acoused made no reply; and within one or two minutes of the expiration of
_the time limit fixed in the order for its accomplishment accused was advisged,
and the evidence showed, that all of the men were above deck. '

It is noted that the order did not impose an "obligation to obey # % =
to be fulfilled without hesitation, [a-ng with alacrity, » " (Winthrop,
1920 Reprint, p. 572) common to the usual military order but, by its terms

. permitted accused, in his discretion, at any time within five minutes to go
below deck and "get the mem out » # *®, The military end sought to be
acoomplished by the order was to ensure the presence of the men above deck
within five minutes in connection with an abendon ship drill, the direction
to acoused to go below beirg merely the means to effect its accomplishment.
Prior to the expiration of the five minutes within whish the accused was re-
quired to obey the order its purpose was accomplished, that portion of the
order which required accused to go below deck, then having no relation to - '
the accomplishment of any military duty, ceased to be operative and no further
obligation with respect to the order rested upon accused., In fact, it would
then have been impossible for him to accomplish the military purpose of the
order as all of the men were already atove deck., It follows that he cen not
legally be held to have failed to obey the order. :
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5. For the reasons statod above the Board of Review is of the opinion

that the record of trial is legally insufficient to support the finding:

of tho cowrt as appmved and the sentence. ‘

'W_; Judge Advocate.
Colonel, J.AG,D. . . . v

» Judge Adwecate.

i egtena.nt colonel,

(Diuen:ting) ", Judge Advocate.’
Mﬂdor’ OA‘GODQ .. . |
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: ARIY SERVICE FORCES -
~ In the Branch Office of The Judge Advocate General
: with the United States Army Forces
"in the Pacifilc
27 July 1945.

Board of Review
CM  A-2262

UNITED STATES ‘

Ve Trial by G.C.M., convened -
at AP0 926, 16 May 1945. ‘
To forfeit $50.00 per month
for twelve months.

Captain EDGAR G. DAVIS
(01288866), Headquarters
Company, 368th Infantry.

DISSENTING OPINION
CLELENTS, Judge Advocate.

1. The offense of which the accused was convicted, as approved by the
reviewing authority, is failing to obey an order of Captaln Langworthy, his
superior officer, to "go below deck within the next five mimutes and help get
the men out for Abandon Ship Drill" in violation of the 96th Article of War,
It is clear fro