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FOREWORD 


· B1 direction ot the President, pursuant to Article ot 
War 5Qi,. the Branch Office ot The Judge Advocate General with 
the United States Army Forces in the South West Pacitic .lrea 
was established 11 July 1942, and until 2.5 September l9U4 was 
also empowered to serve the United States Army Forces in the 
South Pacific Area; on 30 June 1945, this office was redesig
nated the Branch Office of The Judge ld~ocate General with 
tbited States Army Forces in the Pacitic. Concurrently lfith 
its establishment, the Secretary ot War by direction ot the 
President vested in the Theater Commander confirming author
ity under Article or War 48 and the powers set forth in 
Articles of' War 49 and .$0. From its inception until its in- · 
activation 15 February 1946, Colonel (later Brigadier General) 
Ernest H. Burt, U.S. Anny, was the Assistant Judge Advocate 
General in charge. · 

The' pres~nt collection contains (to the best information 
available at the time ot publication) all the holdings, opin
ions and reviews ot the Board of RevieY ot this .Branch O!tice. 
There is also included the lst Indorsement ot the 1ssi8tant 
Judge Advocate General in cases where he differed with the 
Board ot RSview, in cases of legal insu!'!iciency in Thole. or. 
in part, or where addressed to the Theater COlllm&.Dder._ A note 
indicating final d.ispoaition with OCl!O reference appears at 
the end of cases ordered executed by the T~ter Camnander. 
"Short h9ldings,• which find the record ot trial legally 
sufficient to support the findings of guilty and the sentence, · 
without any discussion of "the tacts or arguments, are not in- · 
eluded. In the CONTENTS ot each volume; there is indicated, 
opposite the original A. or P number ot each case, the CM 
number allocated to the case in the JAGO when the record ot . 
trial was received. · 

Similar collections ot the Board ot Revie1' materials are· 
being made for each of the several Branch ot!ices which op- • · 
eratep in overseas theaters. This include·s the Branch ottices 
or The Judge Advocate General llhich were established to serve . 
.the Army Forces in the European Theater ot Opera.tions, in· the 
Mediterranean Theater (original.ly North J.triean Theater) o! 
Operations, in the India-Burma (origiriall.7 China-Burma-India) 
Theater, ·in the South West ~acitic Area, in the Pa<?itic Ocean 
Areas, and the Pacific. ·An Index and Tables covering theae · 
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materials will be added as soon as practicable. The volumes 
ot materials f'rom the toreign Bo&rds of' Review will constitute 

· a ci>mpanion series to the compilation ot Holdings, Opinions 
and Reviews ot the Boards of Review sitting in Washington, D.C. 
Together these will make conveniently accessible the most com
prehensive ·source_ of' research materials on military justice in 
the zone of the interior and in combat areas. 

l' June 1946 

TmMAS H. GREEN 
llajor General 
The Judge Advocate General 
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WAR IlEP.AR'l'M!!m (1) 
.Services of Suppl7 

In the Branch Office of The .Tuqe .&.dvocate General 
Melbourne, Victoria 

Boa.rG of Review 

CM A 515 

U?iIT:&:l> Sf.A.TBS. ) 
) ?rial b7 G.C.M., ~onvened at 

To 

Private J'irat Clau William B. 

) 
) 
) 

Camp Tembolll' ina, Queen.land, 
J.uatre.lia, September 13, 1942. 

· Diahonorable discharge, total 
Wheeler, (36154.5915), Headquarter• ) forteUurea, and contillemed 
Compan;y, 2nd Battalion, l26th 
Intantr;y. 

) 
) 
) 

tor ho years. EUcution aua
pended except for forfeiture of 
$28.50 per month for •ix aontha. 

HOLDING b;y the BO!RD 0.1 REVIEW 
CONNALLY, BOBER'l'S, and. JIJRBiY 

.Tutlge Advocat... 

l. The record ot trial in the case of the soldier named above, having 
been exemined 1.D. the Branch Office of The J'udge Advocate Ganeral and there 
found legall7 iuutticient to support the fiD.dinga ot guilt7 and the aellteace, 
has been examiDed by the Board of Review, and the Board aubmih this, ih · 
opinion, to the J.asiatut J'udga Advocate General, Melbourne, Victoria. 

2. The accused was tried upon the following charge and specification: 

CHARGE: Violation.of tbe 93rd Article ot l'ar. 

Specification: In that Private first Class l'illiam 
B. Wheeler, Headquarters Company 2nd Batte.lion, 

One Hundred and Twenty Sixth Intantr;y, did 8't the 

Blue Grotto in Adelaide, South Auatre.lia on or 

about J'uly 18, 1942 feloniouel7 take, steal, and ' . 

carr;y away lawful money of Auatre.lia, value about 

Jal.20, (or$38'7.36 in currenc;y of the United States) 

the Pl'Qperty ot Private J'irat Class Robert D. 

Fe1dler, Headquarters Campan;y, 2nd Bdtalion, One 

Hundred and Twent7 Sixth Intantr7. · 


.lccuaed pi9aded not gu1lt7 to, and was tound gu1lt7 of, the oharge 
and specification. No eTidenc• of preTioua convictions waa introduced. · 
Be was sentenced to dishonorable diacharge, forfeiture ot all pa;y and allow
ances due or to becane due, and ·confinement at hard labor tor two years. 
The reviewing authorit7 apprond the sentena. and euspended Ua execution 
except tor th& forfeiture of $2B.l50 per month for aix :months. 'lha aentence 
·was published 1D. General Court-Martial Ordars No. 22, Beadq,uarters, S2nd 
Intantr7 DiTialon, September M, 1942. · · 

3. The evidence ehowa that on Saturday, J'ul7 18, lg42, 'he accused 
and Corporal Bal.la.rd left their camp on pass and went to Adelaide, Australia. 
·.lceuaed borrowed I. 5 trom Sergeant lionda before leaving camp: (R. 2g) • ." . 
Arriving in .ldelaide• the7 went to the Earl of Aberdeen Hotel and rem&inf)d · 
there uutil .f.:00 P.l!. The7 then went to Hotel Langham on Gouger Street 
where Corporal BallA.rd lett aceused drinlcing with a woman. (R. 17). Prior · 
to Cor:poral Bal.lard'a·departure accused asked hilll where he could ti:iid a 
gambling game·.. Ballard :referred hilll to· •the hotel keeper•. (1. Butter;y, 
manager, depoeed thd no gembling waa allowed in the·hotel(Proe. Ex • .l)) •' 
Ballard atated he later returned ud found accuaed still a1tt111g at the 
hble with the sflllle woman. . Ballard again lett the hotel at .f.:~ P.M. and 

http:BallA.rd
http:Bal.la.rd
http:or$38'7.36
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(2) 

au no JllOl'e or accuaed until 8:45 P.14. at the !mbe.say. J.coueed we.e then 

with a different WOUJl, (R. 1'7); at g:45 he took her home end rejo1ne4 

Ballu4'• pa.riy at 10:00.P.M. _ They ~ma1ne4 at the J:mbaHY ulltil llsOO 

o•ciock, ud thea nn~ to the Blue Grotto night club, taking a ~bl• 1n a 


. baok rooa (B. lg•5:5}. san&time beheen 11 and 12 o'clock, Private 1ei4lu 

a114 Sergeuta 11onda and liaaher e.rrin4 at the Blue GroUe (B. U1·2'7). 


,.!heH three nre ul driakillg, each payinc hia she.re (R. 2'7). - Printe 

ll'eidlAr wae obaened to have a large roll ot money ill hia froat trouaera' 

:pocket, _which he atate4 amo1,Ulte4 to approximatel7 l.l.ZO (R. 8). Sergeant 


.. Jionda aaw thia roll or· aoney, end thou.ght it wa1 about,l.120. "beoauee he 
waa ill a crap game when J'ei41er won u• (R. 28). 

!hirt7'lllinuhe e,tter his arriTal, Je14ler was 4rW1k and •1leeping on 
the table• (R. 28). SOlllll m1l1tu1 police arrin4, ao J'iol:llla ud &llOther 
took Je14ler to the baolc room, wherein were Ballard an4 .th• acouae4. J.bout 
lsOO J..K. JioJlda returned ~ tilld 1e14ler lfing on the floor of th1 kitchen,. 
which adjoined the back roaa~ The accused approached, and he, !'ionda, and 
the cook tried without succe11-to reTi'Y9 Feidler with blaelt coffee (R. 89). 

·. 	 lionda departed, leaTing the accused with .Feidl.er (R. 29, ~5).. The &O•. _ 

oused waa absent from hil table on thia oceaei-on tor hent7 or th.1rt7 

ainutea (R. 19, ·20). • Jeidler remembered nothing Of ennta until about 2:00 

J..M., w~n he found hilllaelt outside callbg a oab. He had no mone7, ,- __,_'._ 

and no knowledge ot what had beoome of it; but thought. eomeoll.I had •rollel · 

me tor it" (R. 9). Be told PriTate Bikaaclq ot hia miaeing money _&bout: 

10:30 J..M, SUDday (Ro. g) • 	 · ---

·, ._, - ~ .. 

!he accused a~d Bailard left the night cl~\! about 4.:00 .l.M., aD.4 · 
returned to ·their hotel room. Before retiring the aoc~ed· plaoecl hie· wall•t: 
under hia pillow, remarking that_ he didn't trust the hotela and woul4 hate ~- · 
to loH hia puree (R. 22). .lt thd time Ballarcl had eP.nt eight ~ the - · 
elenn pounda with. which.he l.ett camp (R. 21), haTing paid the llotel ·11111, 
adllliasiona to the Embaas7, and tor other item.a. The .aecueed had 11ai4 tor· 
aome whiake7 and eetupa (R. 25). , The accuaed and Bulerl were together 
Sunday until 2:00 P.M. ..lt '7:00 P.M. Corporal J'oelker aet the aocueed and. 
,thef ah .~gether, the aecuaed paying. J'oelbr aaw the accused had •quite 
a bit of mone7•, aeTeral tin pound notea (R. 36-ZS), the accused remarked 
that "Tony• ·(:reidler) had loat hia moner (B. 37). J.tter dinner they went 
to a theater, where Je14ler W88 obaerTed in a ba:J.con7 (R. 36). leidler and 
the accused talked after the ahow1 the7 returned, rl th the others, to oamp 
that night on the aame train (R. 37), 

On llond97 .:ior:n:ing, ·1une 2o, 1el41~ eaw ~ocuaed 41.pillJ' l.7 and heard.·· 

him aar that was all he had le-ft from the weekend in .ldelaide (R. 10). Oa 


--1'U1 21, 1942, accueecl pa.id Corporal Wyer the equ1T&l81lt of tz~.oo, whicla .. 

he had borrowed from him while in camp in Louiliana (b. B) •.- On 1ul7 20, ... 

· accused sol4 a watelvw Prinh J.llen tor li7 (R. 4.4.); J.llen eaw approx1matel7 _ 
· · J.38 1D aceuaed's pocket 'boot, which accused stated he wOJl in a poker game ill , 

-_Y .ldelaide. (B. 4.a). On the e8Jlll 4a7 PriTate Bower1, d the in1t1gat1on of ' 
Jeidler, aated the acouaed to repe.7 a prior loan of fin pounda ('ff. _40). The_: 

'· accused paid Bower1, who intol"IDl9d J'e14ler.. The latter bec8118 auspioioua .~ 
·__ :•or the tact th.at aocuae4 acted rather nenou when he .aw • watchillg hiil• , 

_·_ (R. 11). Be tollend accused to his shelter teat, grall'b•d eome mou7 that' 
: -the accused waa cOUlltiDg, · od_ .toot it to the tirat sergeant. ___ -It -aouatet to 
, about ass (R. 11·14). · .locuaed's tut was then aeuched and ·l.aC>"· in. th•·. 

pound :aotea W88 .fount bvie4 · abo\l't i to 3 . iJlehea deep in the aU4 UW the ' . 
,._ accued'• be4" (Pro1. Ex. C). ·. !he double ehelter tent whe:re thia iilone7 1ra8_ 
;.'. twna was. occupied. bf aecuaed,~:Corporel Ballard and two -either 11an• · Vpcm 
. -)eing queaUone4 b7 C&pbill Smith accU1e4 ui4 he had won l.40 ple.71ng pote:r 
. (B.· 4.'7). He 4enie4 knowledge or tha i.50 that had l>e•• f0Wl4 11J1der hla lied ; 
'c(R. ro).,: 	 · 

~ ..."« '·· -: 

• 	 .· • - • • I _•\.'.:.· ·,· - ".-; ..: • ,I ·;.:' • 

_.locuaed t ..Utied under oath that he left the Langham Hohl aboiit 4.ilO ·,: _ 
P.11•. J\11.1 20, 194.2 (R•. 52*) and returned about 4:4.5 or 5100 P.JI~; He theu : :; , 

· went 	up1taire with ·be otiiera to plq poker. There nre three · ioi.4ie:ra ant : : 
two CiTiliana in the gall& (Ro 51) • · J.t thia litting he won W, which w1 t)l . " 
a9 be bought to .tC1Sn, made_a total or 1.23 ill hia JIOHHlion that aig}lt (R. 51);-: ........ 

,· -· '\• 
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Re rejoined Corporal Ballard about 8:30 P.M. at the Embaas7, but lett about 9:30 
P.M. "to take hia girl home•, returning at 10:00 P.M. About ll:30 they 
went to tb.e Blue Grotto. There they aecured a table in a back rooa (R. 53). 
J.ccuaed aaw Sergeanh Fionda and Fischer briDg Prhate Feidler to thia back 
room and aeat him at a table with two other men trm the com.puy. Feidler 
"passed out" (R. 5'), and was taken to the other ,,ack room" adjoining the 
kitchen (Detense Ex. l), by these two men who thqn returnsd, "picked up their 
girla and lett" (R. 54). J.ccused lett his table and ut Sergeant J'ionda in 
the passage way where they tound Private J'aidler lying on the tloor. They 
picked him up, put him in a chair, and called the cook, who came in with 
black cotf'ee and ice (R. 54). Fe idler would not drink the coll••· The 
cook •started slapping his tace but it did not do any good so they laid him. 
down on the tloor ud stretched him out" (R. 55). Fionda lett to see "how 
Sergeant J'ischer •as making out" and accuaed returDed to his ta.ble. The 
cook remained there at all times; three young men who were waiting on tablu, 
waitreasea and others passed through this room (R. 55), which conat1tutec1 
the only passage way between the kitchen epd the dance hall. When Corporal 
Ballard returned to the table occupied by hilll8elt e.nd accused he remarked 
that Sergeant Fischer had "passed out• and that he and P'ionda put J'18Cher 
with l!'eidler. (R. 55). The Dext day (Sunday) accused again played poker 
at the Hotel Langham and won 11 abou.t l.30 or :WO to the good tor the two de.ya" 
(R. 56). He. arrived back in camp with approximate 1y l.'7. On Monday he 
again gambled and lost l.2, but on Tuesday won l.5 (R. ~7). Be had no know
ledge ot a50 tound under his bed (R. 58) • 

J.t the concluaion ot the accused's testimony the prooecution recalled 
Captain Blanchard H. Smith, who testitied as tollows (R. 66•67): 

' 
·~· I would like to ask you a tew more questiona as to 
Wheeler: Be has been in your company a long while. lirat 
ot all, what kind ot a soldier has he been? 

J.. I took my command around the middle ~ lebruar7, Bild he 
was mesa sergeant at that time, that was prJ,or to mortng to 
Devena. J.t that time I was new in the company. I called 
him in several times on small misdemeanours, more-or-less 
like about preparations, etc. that he :made in the kitcben 
preparator;r to our moTe. Being new there I didn't like to 
make any changes right then,· but atter being in Denna hia 
actions made it necessary to break him to a private, clue to 
his inetticiency. Since that time he had complained ot phy- 

.aical disability and upon checking with the doctors~the 
de& tors said he had no thing there, just more or leas a matter 
ot hia mind, one would say. 

Q. Wllat aart ot a service rating would you give him as a 
pr1Tate rather than a mess sergeant? 

A. .&a a private hia rating would be still unsat1atactor7. 
Be ia not what you would call a good soldier at all. : 

~. Could you give any specific instances where he had not 
been truthtul to you? 

.a.. Well, just a tew are repeated. I questioned him about 
his preparations a.a to moving in the kitchen, and he. aaya the7 
are all prepared, little things like that, nothing that you 
could really put your tingere on. Be said he would 'b\ all 
prepared and there would be stages ot unpreparedness there• which 
ahows he was just saying he was preparl!ld whereas he waisn•t. In 
the kitchen at Devens he would tell 1Jl8 they wOllld do things• 

- and I would walk into the mess hall or kitchen and tind them 
undCllle. 

~· In other wrds, you think his word isn't nry good? 

J.. As tar as I em concerned, I couldn't take his word. 



(4) 


Q.. You ea7 you han been in since :rebruar7, that b 
ab out e ight montha ' experience 7 

J.• Re was transferred from m7 compan7 to Beadquarter1, 
2nd Battalion approximatel7 one month ego. 

Q. Then approximately aenn months. Why waa he trana
terred? 

J.. · They needed a cook, .BeadC1,uarters Co.mpan7, and the 
Coomanding Officer uked tor him. 

Q.. But 7ou made no objectiona to letting hi.Ill go? 

J.. No objectiona, no, sir.• 

In his prior teatilllony the aame witness had stated (B. •S): 

• I knew that he continuoual7 borrowed money trom tbe 
other men iri the canpanJ and was usually broke; other 
times mo1e was missing under suapicioua circumatanoea 
• • • "~ Interrupted by defense objection which wa. 
auataine.d · 

4.· It ia well established that allot the elements <:8 an ottenae; 
including the coyrua delicti, 111a7 be prond by circU1Utant1al evidence (16 
Corpua J'uria '166 • It is equally well eatablished that mere conjecture, 
or auspicion, does not warrant conviction ( ..!! at '1'1i). · •Where the only 
competent evidence is circ'lllllStantial, it must, ~ order to be auttioient 
to eupport conviction, be ot such nature u to exclude every reasonable 
hypotheaia except that or aceused's guilt.•. (Dig. Op. J'.&G, 1912-1940, 
HC• :595(9)) • . . 

The evidence indicates that a. sum. ot money lett the' po,seaaion 
or the complainant while his mental and physical taoulties were so ilapaired 
trom alcohol as, in all probability, to preclude hia arn willful or 11.eg
ligen.t' d1aposit1on. The evidence turther 1ndicdea that the acouaed u
sumed to protect the complainut and thereafter the aoouaed 's tinucial 
atatua was noticeably improved. J'rom these circU111.Btencea it 1• poasible 
to inter that. money was atolen trom the complainant by the accused. 
Weighed against the accused's sworn. explanation ot the money in his poHeaaion, 
includill.g his disclaimer ot the titty pounds to"UD.d under hia lied, and con.• . 
sidering the poseib111ty that the, complainant disposaeaaed h1Uelt, and the 
opportunities to others ot t alcing the money, the intere11.oe ot gullt, evell 
it legally sufficient to support the tin.ding, is not or such strength aa to 
CClllll&!ld conviction. However, in the opinion ot the Board ot Review+ 1t 
ia unnecessary precieely to determine the legal auttitiency or the competent 
eTidenoe; the numaroua errors and irregularit».e apparent in the record 
vitiate the proceedinga. _ 

•
3. Paragraph ll~ Kanual tor Courts-Martial, 1928,,atatea: 

•.t. 't'lindamental rute ia that ihe proaeoutioa may not 
evidence the doing or an act by ahowing the aocuaed'a bad 
moral character or rormer m1sdeeb as a baais tar an · 
inference ot guilt. Thia torbida any reterence to his 
bad character in anr torm, either bf general repute or by 
personal opinions or individuals who know hilll, and any 
:Ht«reace 1Ji the evidence to tol'lll81' specific ottenaes or 
other acts of misconduct, whether he hae or has not ever · 
been tried and COIIYicted ot their commission. 

·-There a.re certain exceptiou to this rule, among them. 
. the following: 

. 

'· 
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"The accused may introduce eTidence_or his OWll goo6 
character, including •Tidence or his militar7 record and 
standi.Jlg in order to show the probabilit7 ot-his innocence,. 
and it he does so the proaeotuion 11a7 introduce •Tidence 
in rebuttal. 

•it the accused takes the stand as a witness, his 
reputation tor truth and Teracit7 ma7 be shown_***•. 

In crou-exam.1.Dation or Sergeant l!'oelker, a witnes·a for the prosecution, 
the defense asked (R. 38): 

•:no you know it the detendlUlt has eTer been in 
trouble betore?•, 

to which the witness replied: 

"Ho, sir, I don't belie"9_ao.• 

Tb.a prosecution thereafter pursued the a8lll8 tactics (R. •5), culminating 

in the remarks or Captain Smith, heretotore eet out (supra, ps:r. S, p.3,•). 

It probabl7 was the theor7 ot the proseoutioa that the defendant, through 

his croas-eD.JRi.Aation or sergeant Foelker, had ~ his general character, 

and militarJ' record and standing, in issue. Certainl7 the question 

was broad in its implicaUon.e; •troµble• might include many eTente in 

a soldier's lite, personal and otticial,.that bear upon both character 

and militar7 etticienc7. Aware or suoh possibilities, the defense opened 

the inquir7 and cannot later com.plain ot evidence rebutting the faTorable 

impression tirat created. Accordingly, so much ·or the testimony of 

Captain Smith· as bears upon the general character and militarr ettieieney 

ot the accuaed was competent and ,Properl7 ad:aitted in evidence. 


6. Where impeachment of a witness, including an accused, is under

taken on the ground ot general laclc or Teraciv 1 the eTidence lllUSt. be 

limited to his general reputation tor truth·~nd Teracity in the community. 


•• * * Personal opinion as to character is not ad- , 
missible, except that a witness may, after testifying 
that he knows the reputation or the person in question 
as to truth and nracit7 in the comnunit7 in which he 
·reaides or pursues his ordinary profession or busi,ueH, 
and that such reputation is bad, be tur~er asked 
whether or not from his knowledge ot such reputation 
he would believe the person in question on oath * * * •. 
(K.C.14., 19281 par. 1241)• 

The prosecution directly contraTeil8d this rule in asking Captain Smith, 
•could 7ou gift any specific instances where hit had not been truthtul to 

70u?W, and •* * * 70u think hi.a word isn't ter7 good?•. The anawera 

thereto b7 his tor:mer commandiDg; of!icer.greatl7 diminished the accused's 

credibility; they were calculated to, and 11111at haTe1 intluenced the court 

to reject the accused's testimony. Other testimony ot this and aeTer&l 


. ditterent witnesses to the effect that the acou.ed was continuousl7 
borrowing :money,- aDd waa -broke• (R. 33, 36, 37, .U, •S, 50), further 
•Tince the intention ot the prosecution to bolater its case through refer

ence to peraonal. habih and traits of the· accused.· · 


J..dditional. instances or· improper action on the part ·or the 
prOHoUtiOn are to be found in the remarks Of the Officer croea-examiJiing 

'the accused: '· 

•Q.• You didn't tell her that 70u had 116 Pounds there? 

J...-· I didn't haft 1t - I had about 22 pounds. 

· · ~. Tb.at .;emed to be the idea or l41aa Childs• She 
told one or the other bop of it later * * * • £inter
rupted b7 detense objection which was auataiaed (R. 5!J:/
• * * 
Q,. Corporal roellcer testified that JOU •told him. 

'before the ahow, while you were clown eating, and now 

1ou are clenyi.Jlg that like JOU are -den7ing enrything elm•?• <a .&•). 


l>.' 
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7. The ettect ot theae error• can beat be judged ia the ligllt of 
d•ci4ed oaiiea (Dig. Opa. 7jJJ., lg12-1g40, sec. ~g5(7)): . 


"Upon trial .tor an offense reaulting troia unnatural 
practice the eTidenoe waa con:tlioting and while autticient 
to support the court's tindiap ot guilty •as not ot •uoh · 
1trength as to COllllllalld conTiction. Testimony indicating 
accused'• previous participation 1n a thett was improperly 
admitted, and on argument the trial judge advocate, who 
was alao the accuaer, accused's company co.llllll8llder, and . 
a witneaa tor the prosecution, erroneoual7 related to the 
court, 11od ot whose members ..re junior to hill, alleged 
occurrence8 not in evidence reflecting on accused'• 
oharaoter and discipline, aaaerted accuaed'• bad character, 
and urged his conTioUon as a means or ridding the 
organization of h:llll. The erroneous teaUmonr and argument 
or the trial judge advocate in Tie• of the oireum.atancee, 
was prejudicial; and the record was. held not legally 
autticient to •upporting the findings of gu1lt7. C.M. 
1827715 (lg28) ••... , 

· •lhere upon trial tor housebreaking and larceny 
(J..I'. 93) the a4miuible eTidence, although oircum.atantial, 
could haft aupported a Talid conTiotioa but was tar from 
compelling and the court made nUlll9rou1 errora in the ad
misaion or eTidence and otherwise, it waa held, that in 
Tie• ot the nature ot the proof nothing untair to accused 
ahould haTe been receiTed in evidence and that the teatimo127 
•• to other offense•, suspicion, and inadmissible matters 
ao receind .ma7 have influenced the court to find accused 

. guilty. The eneral errors were held to have prejudiced 
the substantial rights ot accused. C•M'.• 210404 (l9ZS).• 

In the opinion or the Board, the~ pl'9cedenta· are controlling in the in
etant cue.. The Hidence 18 not or such quantit7 or qualit7 as practicall7 
to compel a conyiotion. The admission therefore, ot subetaii.tial illegal 
eTidence, and· the improper actions ot the prosecution, could not but haTe 
injurioual7 attected the substantial rights c& the accused • . 

a. "lor the naaona stated the Board or ReTi•• holb that the record 
is legally insufficient to support the findings and aentence. 

/ 
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WAR DEPARTMENT 
SIE"VICIS 01" SUPPLY 


•RANCH OP'P'ICll 01" THIE JUDGI ADVOCATIE GENIE ..AL 


MELBOURNE, VICTORIA 


A.P.O •. 924, 
13 November, 1942. 

. SUBJECT: 	 Record of trial by general court-martial of Private 
First Class William H. Wheeler, Headquarters Company, 
2nd Battalion, 126th Infantry. · 

TO: Comms.nder-in-Chief, Southwest Pacific Area. 

Inclosed is the record of trial described aQove and the 
holding of the Board of Review in this office that the record of 
trial is legally insufficient to support the findings and sentence. 
I concur in that holding and recommend that the findings and sent
ence be vac~ted. 

A form of action effectuating this recommendation is inclosed 
for your convenience in the event that you concur in the action 
recommended. 

.ERNEST H. BURT, 

Colonel, J.A.G.D., 


Assistant.Judge Advocate General. 


4 Incls: 
· Incl. 1- Action Sheet, 

Incl. 2-Draft of G.C.M.O. 

Incl. .3- Holding of Board of Review. 

Incl. 4- Record of trial (2 vol's). 


(Findings and sentence vacated. GCID 2, USAFSWPA, 19 Nov 1942) 
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In the Branch Office of The Judge Advocate General 

Melbourne, Victoria 


Board of Review 26 October, 1942. 

CM 73 

UNITED STATES ) 

Y• 
) 

l 
Trial by G.C.M., convened at 
Metbourne, Victoria. Austra\ia, 

Private Edward J. Leonski, 
) 
) 

10 June, 1942. To be btmgoy 
the neck until dead. 

(32007434) Headquarters Company.) 
52nd Signal Battalion. ) 

HOLDING by the BOARD OF REVIE\l'i' 

RONl!.-Y, CONNALLY, and WRPHY, 


Judge Advocates 


1. The Board of Review has examined the recard of trial in the case . 
of the soldier named above and submits this, its opinion, to the Assistant 
J\ldge Advocate General, Branch Office of The Judge .A.dTOcate General, Mel
bourne, Victoria. 

2. The accuaed was tried upon the following charge and specifications: 

CHARGE: Violation of the Q2nd Article of War. 

Specification 1: In that Private Edward J. Leonski, 32007434, 

Headquarters Company, 52nd Signal Battalion, did, at 

Melbourne, Victoria, on or about May 18, 1942, with malice 

aforethought. willfully, deliberately, feloniously, unlaw

fully. and with premeditation kill one Gladys Lilian Hos

king, a human being, by strangling her ~ith his hands. 


Specification 2: In that Private Edward J. Leonski, 32007434, 
Headquarters Company, 52nd Signal Battalion, did, at 
Melbourne, Victoria, on or about May 9, 1942, with malice • 
aforethought, willfully1 deliberately, feloniously, unJ,aw
fully, and with premeditation kill one Pauline Buchan 
Thompson, a human being, by strangling her with his hands. 

Specification 3: · In that Private Edward J. Leonski, 32007434, 

Headquarters Company, 52nd ~ignal Battalion, did, at 

Melbourne, Victoria. on or about May 3, 1942, with malice 

aforethought, willfully, deliberately, feloniously, unlaw

fully, and with premeditation kill one Ivy Violet McLeod, 

a,human being, by strangling her with his hands. 


3. Following the arraignment, and before pleading to the general issue, 
defense counsel, quoting from an "officia~ finding of the court of inquiry 
appointed by the commanding officer at Camp Pell" to inquire into the death 
of Gladys Lilian Hosking, in which doubt was expressed as to the sanity of the 
accused, asked that the procedure of paragraph 35.£_, Manual for Courts-I.lartial, . 
be followed and "that a commission of medical officers be appointed to report 
as to the mental condition of the accused"• The motion was granted (R. 8), 
and the court remained adjourned from June 10 to July 13, 1942. Upon re
convening, members of the medical board testified (R. 10-16) as to their ap
pointment and their examination of the accused, the board's conclusion being 
that the accused was sane at the time of examination (R. 11) and on the dates 
the crimes were allegedly committed (R. 12). In accordance with defense 
requests, further consideration of the full sanity issue was postponed, where
upon the court ruled tentatively that the accused was not then 1 nor at the 
times of the crimes, sUffering trom any mental disease or defect (R. 17). 
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Tba accused then pleaded not guilty to the charge and each specification. 
~uter· denying motions fa: findings of not guilty or each specification 

(R. 304-309), the court round the accused guilty or all specification.a an4 

of the charge and sentenced him to be hanged by the :ceclc until dead. Thia 

sentence was approved, and confirD:Bd, and the reccrd -of trial forwarded 

for-action under the provisions of Article of War 50i. 


4. The evidence fer the prosecution consists in general ot testil110117 
and exhibits establishing the corpus delicti 'or e;;..:h of the crimes ir.lleged, 
and tending in some circumetances to connect the accused therewith, together • 
with incriminating admissiona and confessions ot the accuaed. Thia •Ti
denoe has been extracted and marshalled according to the crime to which it 
pertains. l.l'or convenience and clarit7 it will be presented separatel7 tar 
each specification, subjoined by the Board Of Review's conclusions aa to 
its legal sufficiency. Included within the general issue or each specifi,,. 
cation but so interrelated as to be applicable to all, are natters involTing 
the admissibilit7 of the accused's confessions, and his mental condition. 
Consideration thereof has been saTed from the initial oonclusiOna as to 
each specification, subsequent independant treat11Bnt .being accorded _the two 
questioil8. 

5. Evidence as to Specification 1 may be restated as follows: 

Gladys Lilian Hosking, 35-40 years ot age, was employed in the Chemiatry 

School, University of Melbourne· (R. 28). Shortly after 6:30 P.M., May 18, 

1942, she left her place of employnent and walked toward Ifoyal Parade, other

wise known as Sydney Road (R. 29-30)~ Miss Hosking resided at "Marembe", 

located at 140 Park Street, close to the intersection or Royal Parade, or 


-Sydney Road, and Gatehouse Street (R. 27, 29, 31). This neighbourhood, more 
particularly shown on a map prepared to scale by H.N. Sl;ea, licensed aurTeyor 

. (Pros. Ex. l, R. 31), is bounded on the west ot Gatehouse Street by Royal 
Park, wherein, along the northern portion, is located-Camp Pell. There are 
no residences or walks on that side or· Gatehouse Street adjoining the Park, 
but a grassy stretch rUll8 parallel to the street, and is separated trom the 
Park proper by an iron fence with a single bar three feet abow the ground 
(R. 31-32). Some fi~y feet within the Parle, a aeries or slit trenches have 

been prepared, which extend intermittently along Gatehouse Street tar seTeral 

blocks. 


About 7: 00 .A.J4., J4ay 19, 1942, .Albert Edward Whiteway, a butcher, while 
driving a horse drawn vehicle north on Gatehouse Street, noticed an open um
brella on the grassy stretch West ot the street. J'urther observation dis
closed a body lY.ing in the soil that had been i'emOTed trom a slit irench, 
approximately fifteen yards inside the fence. Whiteway summoned an .Australian 
soldier, Private Donald Wallace McLeod, whom he directed to call the police 
(R. 37). The body was found to be.that of a woman; it was lying race down 
with.the buttoclcs and thighs bare. Yellow clay was smeared over the bod7 and 
clothing (R. 38, 38b). Near the open umbrella were a pair of gloves, a 
black Telvet hat, and two magazines. Detective Sergeant Sidney H. McGtlf'fie, 
Melbourne Police, examined the body about 8:00 .A.M. (R. 64), which he described 
as lying on its face. "The stock1l1gs and shoes were on. The skirt was 
pulled up around the waist. The other garimnts had been pulled darn tram 
the neck. The blouse had ·been torn ott and her underskirt was. pulled dow.ii 
trom the shoulders. Her OTercoat was lying near the body". (R. 6~) •. Th18 
witness identified certain apparel and effects too.nd on the body, or in the 
vicinity (Proa~'· Ex. 8-26, R. 65-70) and stated that photograph• made by Police 
Photographer Arthur c. De La Rue of the body (Pros. Ex. 2-4, R. 63) and etreota 
(Pros. Ex. fi-7, R. 63) correctly portrayed oonditiona at the scene of' discoTery 
(R. 66, 68a, 69). 

Detective George W. Murray, Victorian Police (R. 103) remond the body 
to the morgue, where it was identified by J'ob.n Gray (R. 27-28) as that or 
Gladys Lilian Hosking, whom be had known for tive ;years. Poet-mortem examin
ation was made by Dr. Crawford H. Mollison (R. 34-37), who found "the body 
was that or a youngish looking woman, tiTe teat in height; it was eligb.tly 
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built. the clothes •ere pulled down from the shoulders and up from· the 
"legs, so that the breasts end genitals were exposed, and were twisted arwnd 
the middle of the body. The face and body were cce.ted with yellOlli' mud, the 
stockings were covered with mud, the shoes were on the feet, the body was 
rigid and there· was post-mortem straining of the back or the na ck and 
shoulders. Blood had been coming from the rigpt nostril, the tongue was 
between the teeth, the face was livid, the ~es prominent, and the hands and 
fingers were staimd with mud. The heart contaim d dark fluid blood and 
there was slight atheroma of the aorta, otherwise it was normal. On reflect
ing the skin of the neck marked bruising was found on the left side of the 
thyroid cartilage of the larynx, there was al.so bruising in the front and on 
the right side below the hyoid bone, which was not fractured. There was 
marked haemorrhage inside the larynx end bloody mucus in the windpipe, also 

, smtll haemorrhages on the epiglottis; the lungs were very congested. The 
li~er was congested * * ~ The kidneys * * * were congested. There was a 
amall piece of yellow mud inside the vagina; some of the whitish secretion 
at the top of the vagina was examinad far spertamatozoa without result. 
The skull did not show any injury; there was a small bruise in the scalp on the 
top of the head. The brain was congested." {R. 34-35). "Death was due to 
strangulation (throttling) ***by pressure on the throat***" (R. 37). 

From mid-day until about 6:15 P.M., May 18, lg42, the accused, Private 

Edward J'. Leonski, was 1n the lounge of the Parkville Hotel, Royal Parade 

'and Morrall Street (see: Pros. Ex. 1) drinking with the manager, Arthur Fry 

(R. 39), and one Rupert Burns. Fry noticed the accuaed and Burns leave to
gether about 6:10 P.M.; he had not observed the accused closely after 5:15 P.M. 
but at that time thought him sober. The accused had been a customer of this 
lounge for some two weeka where he had been observed to mix drinks end to 
walk on his hands after drinking (R. 42). Herbert J.. Everett, the barman of 
this lounge, knew the accused as a customer and served him drinks on the after
noon of May :J_Sth. He estimated the accused drank 25 beers up to 5:30 P.M., 
and thereafter 5 whiskeys Qf ordinary one-Ollllce size (R. 46-47). Burns CSlle 

in about l:OO P.M., on this date, and drank only beer, and in less quantity 
than the accused. Burns was "quite marry at 6:15 P.M." (B. 45). The ac
cused was not boiaterous or rowdy and did not appear drunk (R. 45). He was 
dressed in uniform with a "short storm jacket," and a cloth cap withrut a Tisor 

(R. 44). 

Rupert J.P. Burns, driver of a milk cart, states he left the hotel about 
6:30 P.M., with the accused, whom be took to the Burns family residence at 71 

Royal Parade, about 100 yards distant (R. 51). He had observed th• accuted 

before but became acquainted only that afternoon; they had· planned to attend 

a movie that night. Since the accused had already "had sandwiches and a 

tin of peaches in the hotel" (R. 51), Burns. left him in his bedroam while he 

went for supper; when he returned 20 minutes later, l?r about 7:10 P.M., the 

accused had departed. The accused "was not what you call real drunk. He 

was as happy as I was". (R. 52). "He had a li~t khaki suit on and a field 

jacket"; also a shirt, tie, and 118ht onrseas cap (R. 50). ? 

About 7:00 P.M., May 18, PriTate !'rallcis L. Hanson, 30lst Coast Art1ller7, 
·was walking dOl'n Sydney Road towards Gatehonse Streat (R. 54a), when he ob
served a man and woman walking north on Sydney Road (R. 54d). . About in the 
center of this intersection.be spot• to the man (R. 54c). It was a storllll' 
night, but there was a li~t close by. · The women appeared about 5 feet in 
height and looked young; she wore dark clothes and a dark coat. The man wae 
dressed in American uniform, woolen O.D. trousers, a raincoat and an OTerseas 
cap with what looked to be purple piping (R. 54a). He was about fiTe feet 
nine inches, well built, and •was carrying himself proud and did not slush 
himself like most of us do". (R. 54b). He carried an umbrella in his left 
hand (R. 54a), which oovered himself and the woman (R. 54c). This w1 tnees_..
a few days later at the morgue identified the body of the woman he thus dea
cribed (R. 54a, 540). Neither in a line-up during the investi~tion, nor in 
the court room, could he identify the man. "I saw this man, the accused. 
He has the build e.nd the nose but has not the voice and he is ligpter · .. 

• 
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than the complexion that I have in mind of the man 1 I saw with the woman." 
· (R. Mb). The man spoke "very broken English" (R. 55). ' 

Private Malcolm R. Walsh, Military Police Company, Camp Pell, on the 

night or May 18, 1942, was guarding a line of trucks that were parked on 

the west side of Gatehouse street, adjacent to Royal Park. He observed 

a woman and an American soldier walking together; they were crossing Gaw
house street going in the direction of the Park. "After I had seen him,. 

I went back along the line of trucks, where I saw an Australian Corporal 

and asked him what time it was. He said "8:15" (R. 62). The woman wore 

a dark coat and carried an umbrella. The soldier was about six feet in 

height; of xredium build, and wore O.D. trousers and a field jacket (R. 61). 

"I do not think I would be able to .Lidentify the soldieil; l: did not see 

his face" (R. 67). The couple was in Gatehouse Street, "As far down as 

where the slit trenches were". (R. 62). 


Private Noel Seymour, 33rd. Infan~ry Training Bat\alion, Australian 
Imperial Forces, was on picket duty, guarding the trucks parked on Gate
house Street, from 3:00 to 11:00 P.M., May 18, 1942. About 9:00 P.M. 
("If I gave a time I would only be guessing* * * I said about 9, I was 
not sure. I don't carry a clock". (R. 96)) he was standing on the grass 
between the road and the fence when a person cam from underneath the fence 
into Gatehouse Street, about 200 yards distant from the intersection with 
Royal Parade. "He passed in between the trucks, and I went around and 
shone rey torch 9n him. I put it on his face. I recognized him as an 
.American, and he was covered in mud * * * I could not describe him, as he 
was covered in much mud, and I do not know much about the uniforms and what the 
type is, but he wore one of those forage caps like our.Air Force caps." (R. 93). 
He was covered with yellow mud "All down his front - 'lb.at I could see. It 
was on his tie as well* * * It was ri~t down to his feet." (R. 94). "First 
of all, he said to n:e 'Where do I catch a tram to Royal Park? I said.'Where 
in the hell have you been?' He said 'I fell over in a pool of mud ~ing 
across the park'. Then he said •My girl is nice. I thought I could drink, 
but she drank ne under•.' I then said •Do· you live in Camp Pell?' He said, 
'Yea, over in the street near the Zoo, in .Areal.' I then directed.him 
where to go from where he came across the park"(R. 94). The witness pointed 
out the accused in court as this man he· described, stating he definitely 
identified him as he had likewise done on two prior occasions during the in- ' 
vestigation at Camp Pell (R. 93, 94!_, 95). 

Private Marcel A. Jasinski, Company B, 52nd Signal Battalion, was in 
the latrine, located diagonally off Leonard Street, in .Area l, Cemp Pell, 
on May 18, 1942. About 8:30 ~.M. (R. 56) the accused, Leonski, entered. 
"Well, this chap cane in, and ha was all covered with mud from his chest 
down. It was loose mud, and a sort of a yellowish cl~y, and I renember 
distinctly that he had an extra heavy blob which seemed to be fastened on 
his left knee - yellow clay * * * He came in and I said to him 'Where the 
hell have you been?' He said 1I fell in the mud coming in.' I said 'Well, 
you ought to go in and shower off before it gets hard.' He aaid, 'No, I 
feel tired and I am going to bed.' With that he sort ot turned round and 
went out. 9 (R. 57). The accused did not use the toilet facilities. He 
did not stagger but seemed to have been drinking and spoke Tery slowly, ".I.a 
if in a sort of daze.• He was dressed in an O.D. field jaoket end a pair 

of O.D. trrusers. No blood was observed on his clothing (R. 59). About 

9:00 or 9:15 P.M., May 18, 1942, Private First Class Pat. J. Forino,. 52lld 
Signal Battalion, entered the tent which he, th!! accused, and two others 
occupied in Camp Pell. The accused was asleep on his cot, lying on his 
back.With his shoulders and cheat bare. It being cold, Fotino covered tlie 
accused; at the time he smelled alcohol on th!! accused's breath and thought 
him drunk (R. 101). He did DOt observe the accused's clothing at that time; 
but on the followirig day noticed that a pair of accuaed'sshoes were wet, end 
had yellow· clay on the soles. 

On May 20, 1942, Detecthe Sergeant McGutf ie ex81Jline d a tent and cot 
at Camp Pell, which the accuaed later acknowledged he occupied (R. 71).. He 

• 
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observed that the cot, (a. 72), had two yellow mud stains on the angle iron 

(shown in photograph, Fros. Ex. 27, R. 72). On the outside rig;t flap of 

the tent, there was an area fairly heavily stained with yellow mud; on the 

roof of the tent immediately above the cot there were similar yellow mud 

stains. A bed comforter also revealed yellow mud stains (Pros. Ex. 28, 

R. 73). The police then took possession of certain clothing and effects, 
each of which the accused identified as his property (Fros. Ex. 29, R. 74, 
field jacket; Pro~. Ex. 30, R. 74, shoes; Pros. Ex. 31, R. 74, bath towel 
stained with yellow mud (R •. 77); Pros. Ex. 32, R. 75, overseas cap; Pros. 
Ex. 33, R. 75, O.D. trousers; Pros. Ex. 34, R. 75, sun tan trousers; Pros. 
Ex. 35, R. 75!_, under-~hirt; Pros. Ex. 36, R. 75!_, scrubbing brush; Pros. 
Ex.37, R. 75!., drawers; Pros. Ex. 38, R. 75~, bundle of papers, stained with 
yellow m~~}. On May 21, 1942, the accused was interviewed by Detective 
McGuffie as to these articles and as to his activities on May 18, 1942. The 
field jacket, shoes, cap, under-shirt, and o.D. trousers were wet; the ac
cused stated he washed them on Tuesday (May 19), because the jacket, trousers 
and shoes were muddy, the others normally dirty (R. 77). When questioned as 
to the yellow mud the accused said he got it around camp, and mentioned the 
kitchen area, but was unable to point out the place; finally he said he must 
have fallen while coming in from Leonard Street (R, 77), He accused Private 
Carlson of being responsible for the mud on the bed, comforter, and tent, say
ing Carlson was drunk and muddy the preceding Sunday, and laid on the bed. 
(A defense witness, Private Julian T. w. Tiller, later tends to confirm this 
statement, testifying that about May 15th he saw Carlson muddy the accused's 
quilt; however "It was dark mud like it was in front of the tent there." (R. 
313-314). In rebuttal ,Private Moncrief recalled helping the accused n:ove 
the drunken Carlson from the accused's bed to another; Carlson's feet were 
muddy, so they had placed a shelter half under them (R. 352-353)) •• 

The accused related to Sergeant McGuffie that he was drinking in the 
Parkville Hotel on May 18th, and told of visiting at the hone of Burns, which 
he later pointed out to the officers. When shown the place where Miss Hos
king's body was found he stated he did not remember being there, that when 
he drank he often did not recall ·where he had been. He said he was "feeling 
good" the ni!?'Jlt of May 18th, that he went to bed "about quarter to eight" (R, 
79,80)·, After some further ccnversation as to his responsibility for his 

. acts Detective McGuffie warnad the accused of his rigjlts (R, 78), but elicited 
no further statement from him. 

Second Lieutenant Walter w. Blandin, 52nd Signal Battalion, was preseIIt 
at Camp Pell when photographs were made of the yellow mud stains on the roof 
and flap of the accused's tent, as well as a photograph of the tent area 
(Pros. Ex. 27, 3~, 40, R. 109, 110), On' the morning of May 20th, this wit
ness noticed a field jacket and a pair of 0 .D. trousers hanging on a line 
.running from the tent of the accused. Both articles were wet. The trousers 
were marked "Leon~i, Headquarters, 52", and were identified as· the same 
trousers as those before the court (Pros. Ex. 33, R. 110). He observed that 
the area around the tent camp was muddy at that time; around the accused's 
tent the.mud was dark, but at ona place in the company street there was 
observable a little yellow clay, • 

Charles A. Taylor, medico-legal chemist for Victoria (R. 113-114), on 

May 20th, 1942, went to the scene of discovery of the Hosking body, where. 

he took a sample of soil which apparently had been dug from an air raid 

~ranch. In that area there was black top-soil six inches deep (Pros. Ex. 

41, R. 115),, a dark chocolate sub-soil of eigjlteen inches (Pros. Ex. 42, 

R. 115), followed by a mustard yellow st~ata (Pros. Ex. 41, R. 115). The 
excavators of the trench had thrown. this yellow clay over the soil'first 
removed, and the rain spread i.t evenly over an area approximately four by 
three yards, The witness nad examined the Hosking clothing, and effects 
(Pros. Ex. 8-20) and removed from the coat and skirt yellow caked mud (Pros. 
Ex. 44, 45, R. 116). He also had viewed the cot, tent roof and flap, and 
clothing and effects of the accused which bore yellow mud stains. From 
the cot a sampJ.e of the mud was removed (Pros. Ex. 46, R. 117). From the 
shoes of the accused (Pros. Ex. 30) yellow mud was found on the soles, in the 
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eyelets, along the stitching, and inside the tongue, which had remaimd after 

'washing. Microscopic comparison of the clay fran tm sroes, cot, tent, arid that 
from the situs or the body showed similarity of color and constitution (R. 118), 
including the sand and ironstone impurities (Pros. Fx. 47, R. 118). Chemical 
analysis gave like results. Moistening of mud from the comforter produced the 
same mustard yellow color (Pros. Ex. 48, R. ~10)- "There is a curious thing 
about the mud, the smear, the color I call mustard yellow, but when the mud 
dries it is several shades darker than the actual appearance of' the mud, but if 
you wet it and smear it across a surface you get that brighter yellow shade." 
(R. 117). On May 20th, 1942, a wet field Jacket (Pros, Ex. 29) and a wet pair 
of trousers {Pros, Ex. 33) had been examimd, The wet field ·jacket revealed 
"a faint stain or yellow on the left sleeve near the opening.* * * This yellow 
clay shows up more clearly when it is wet because the khaki fabric goes darker 
and the yellow stands oµt rather better against it," (R. 119). The trousers 
were practically free from yellow clay, but among the loose cotton fibres in
side the pocket were found a few grains of sand and ironstone ressembling those 
from the samples of clay. A cardboard Turf cigarette packet, a water bottle, 
and a Melbourne Herald newspaper, dated May 18th., likewise were round to bear 
mustard yellow stains similar to that produced by the clay in question. This 
yellow strata underlies Royal Park at varying depths, but does not appear on 
the surface unless it has been dug up. "The mud at the scene or the crime 
was an even layer at least 4 feet by 3 feet over a sloping bank or that bright 
mustard yellow. The other areas that I exeimined a pipe had been put in. It 
was 20 yards in length and two or three yards wide, a passage, showing dark 
brown, light brown, cocoa colored and yellow spots of mud. In no place was 
there a surface layer more than two feet wide ·Of that particular mud." (R. 121). 
Near a latrine such mud had been dug out but in smalls~ quantities. "The 
surface soil at the scene or the crime was one even sheet of' that yellow muck, 
that mustard yellow mud, but the soil near the latrine was what I would call 
a patchwork quilt; a bit of' black, a bit of dark brown, soDB gray, some yellow, 
and all in a piece a little bigger than ycur fiat, but a little yellow outcrops 
near the post where it had been piled up. The soil was a mixture or at leaat 
three and probably five layers, but the yellow mud at the scene or the crillll!I 
continual rain had washed it over like a coating or paint and it was evenly 
yellow * * * although I say there was small patches or this yellow miid near 
the latrine you could not get an even yellow staining like on the coat and shirt 
without getting patches of black and brown and gray in it." (R. 12'). The 
clothes of the deceased contained no - such colored patches., nor in the opinion 
of this witness, could the mud on the clothing or the accused have been ob
tained from this latrine area. 

Detective Frederick J'. Adam (R. 266), Firist Lieutenant William We' Johnson 
(R. 271), Captain Wayne c. Bailey (R. 269), and Captain Clyde E. Servis (R.261) 

testified to a confession made by the accused on May 22, 1942, which was re

duced to writing by Captain Servis, and sworn to and subscribed by the accused 

before Captain ,Bailey (Pros. Ex. 85, R. 271). Therein the accused related: 


"On Monday night, 18th May 1942, I was drink'ing 
beer in the Parkville Hotel. When the pub closed.I 
went to the home or a friend with him, and I lay on 
the bed for about 30 minutes, Then I got up and went 
out. I walked up the street. On the corner I met a 
girl. It was a small girl. She had on a dark coat. 
She was carrying an Ulllbrella. It was raining and I 
asked her to let me walk along with lier •. She sa:id 
"Alright". We walked along the street. We came to 
her house. I asked her to walk on with me and sh\>w 
lll'l the way to the camp. She said "Alright". We came 
to a very dark part of the street• She ·stopped and 
said "There's the camp OYer there." She had a lovely 
voice. I wanted that voice.·She was leaving to go to 
.her house and I did not want her to go. I grabbed 
her by the throat. I choked het. I choked her. She 
didn't even make a sound. She was so sort. I tho~t 
"What have I done". •I will have to get her away from 
hare." I then. got her to a fence. I pushed ~er under
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neath. I got over and pulled her by the armpits 
underneath it. I carried he,.• a short distance and fe 11 
in the mud. She made funny noises, a sort of a 
gurgling sound. I thought I must stop that sound, so 
I tried to pull her dress over her face. I beca~e 
frightened and started to run away. Then I IJBt a 
soldier. He asked me where I was going, I told him 
nHoyal Park". He said "Where do you live?" I said 
"Area l, near the zoo." He said "Go this way." I 
walked a long time and after a while I came to my 
latrimi and walked in and some soldier asked me 
nWhere have you been?" I told him I had fallen in 
the mud. I then went to my tent. I took my muddy 
clothes off and got in to bed. The next morning I 
awoke and saw the muddy clothes. I thought to myself 
"My God, Where have I been?" "What\have I done. I 
then got up and washed the muddy clothes." 

6. The foregoing evidence conclusively proves that the deceased came to 
·her 	death at the time and place alleged. That' she dial, not from natural causes, 
but from strangling, resulting from pressure on the throat, is undisputed. 
The sex and stature of the deceased, the conditions obtaining at the scene of 
discovery, and the nature of the injuries inflicted, indicate the commission 
of an unlawful homicide. Such evidence sufficiently proves the corpus delicti 
to permit the introduction, if otherwise competent, of the accused's confession 
(M.C.M. Par. 114; Dig. Ops. JAG, 1912-1940, sec. 395 (11)). There is, more
over, substantial evidence aliunde the confession tending to connect the accused 
w1 th the crime. He left the house at 71 Royal Parade, so far as it can be 
ascertained, shortly before 7:00 P.M.; the deceased was in the imn:ediate vicinity 
at that tin.a, enroute to her home. A woman meeting the deceased's description 
and an American soldier were seen under an umbrella about 7:00 P.M.; they were 
.then in the intersection some two blocks from the residence the accused had 
left, end some one hundred feet from the residence of the deceased. This wit
ness does not identify the accused, but later saw the body ot the same woman 
at the morgue, which though not otherwise shown, was probably that of the de
ceased. Another American soldier saw a woman and a soldier with an umbrella 
somewhere between the intersection described by the preceding witness and the 
scene of discovery of the body. By hearsay he fixed the time as 8:15 P.M. 
The accused is not recognized by this witness, but the wanan's height and cloth
ing conform to those of the deceased. An Australian soldier positively 
identifies the accused as the soldier whom he saw in the general vicinity 
described by the two prior witnesses; the accused emerged frcm the Park near 
the place where the body was later discovered. The time was "guessed" as 
9:00 P.M. The accused was then covered with yellow mud; and was directed to. 

his camp where an acquaintance saw him in the latrine at 8:30 P.M. and also 

remarked the yellow mud thet covered his field jacket and O.D. trousers. About 

9:00 P.M. he was found asleep on his cot in his assigned tent. Two days 

later an officer saw the accused's wet O.D. trousers and field jacket hanging 

on a line; on the same day a detective observed yellow mud stains on the ac

cused• s cot, bed comforter, the tent roof over the oo t, and the flap ot the 

tent entrance. An expert chemist exarnimd the soil where the body was to und, 

the clay trom the clothing of the deceased, the shoes, .field jacket and O.D. 

trousers of the accused, and the stains on his cot, tent and other articles, 

and pronounced them similar in color and constitution. From the testimony 

ot this expert, the logical inference is that the yellow mud on the clothing 

of the deceased and the accused could have com3 only fran the slit trenches 

near one or whic~ the deceased's body was found. 


This evidence, if not sufficient alone to coillJflct the accused with the 
crime, serves to amplify, interpret, and corroborate his formal statement ot 
his own activities.· Nor is there reason to question the correctness of the 
contession. He spoke slowly (R. 258), and hesitated at times as though 
thinking (R. 288); to his hearers he ~ve an impression of truthfulness (R. 281) .'1 

When the ·manuscript was read back to him he made a correction (R. 26 ), and 
when he had signed he remarked "That is my lite." (R. 285). There remains no 
reasonable doubt but that the accused committed the homicide. 

7. 
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There is considerable evidence as to the amount of alcoh9l consumed 

by the accused on the preceding afternoon. Esti~ates indicate 25-30 glasses 
of beer, followed by five one-ounce whiskeys. However, the accused had ac
quired a reputation for his drinking ability, so that this quantity, taken 
over a period of five hours, does not appeer unduly to have affected him. 
His companion says they were not·drunk, as do the bar attendants. The ac
cused recalled his actions, even to the extent of talcing the police auth
orities back to the residence he had visited. Disregarding for the moment 
the concluaion of the medical board on this issue, there is not sufficient 
evidence to induce belief that the accused was so drunk as to be unable to 
entertain the quality of malice inherent in murder. 

Assuming, subject to later consideration, that the confession was 
competent, and that the accused was mentally responsible for his acts on May 
18, 1942, it is then the opinion of the Board of Review that with respect 
to Specification 1 the motion of the defense for a finding of not guilty 
was properly denied, and the record·is legally sufficient to· support the 
finding of ·guilty. · 

7. The evidence pertaining to Specification 2 consists of the 

following: 


Constable Leslie K. Thompson, stationed at Bendigo, last saw his wife 
Pauline Buchan Thompson, alive about 5:40 ~.M., May 8, 1942, at the Spencer 
Street Railway Station, Melbourne (R. 129). She had come to the station to· 
bid goodbye to her husband and adopted son who were returning to Bendigo. 
The couple had been married since 1934, but since November, 1941, Mrs. 
Thompson, who was 31 years of age, had resided at 13 Spring Street, Melbourne, 
in which city she was employed. When last seen she was carrying a handbag 
which her husband· assumed contained money inasmuch as she offered him a ~l 
note to purchase an overcoat for the boy (R. 130). On the followil\'!: day, 
May 9, 1942, Constable Thompson identified the body of his wife in the Mel
bourne City Morgue. · 

Henry E. McGowan, a privately employed night-watchman:, was making his 

rounds between Ruasell, Flinders and Spring Streets, and Flinders Lane, 

.Melbourne, in the early morning of May g, 1942. About 4:15 A.M., he ob

served a woman's handbag lying in a circular alley or lane, sometimes known 

as Corporation Lane (R. 134-135), which runs off Flinders Lane, circles a 

building, and then returns to Flinders Lane. It was dark and the watchman 

was using a torch; the bag was open, and lying near the ·building line; its 

contents were scattered within an area of a few feet (R. 135). Among 

other articles (Pros. Ex. 50, R •. 143) there were cosmetics, toilet articles, 

receipts, photographs, addresses; and an identity card of Pauline Buchan 

Thompson, Bendigo (R._135-143). There was also a collection of green and 

red beads, some broken, others loose from their string, both within and with

out the bag (R. 138). There was no money in or about the bag (R. 144). 

McGowan took the bag and other articles t> a garage, where he checked the 

contents and left them with an employee (R. 144).while he continued hie 
rounds. J.s he passed No. 13 $'.pring Street (Pros. Ex 51, R. l50a) soon 
after 5:00 A.M., he chanced to see the body of a woman lying on a short flight 
of steps which led from the walk to the doorway. "She was lying with her 
legs wide apart, her head slightly on one side •. The eyes were closed, and 
the first ·impression I got was that the woman had fallen down the steps, but · 
when I made a cursory examination, it was obTious that the woman was either 
badly injured or she was dead. I inmediately rang the police-. She was 
.Practically naked. There was a little clothing around the middle of the . , 
stomach~ She was naked, I would say, down to her navel and ~p'to her IiaTel. 

-There was just a little clothing across the center of the stonach." (~. 133• 
134). 

Dr. Alan B. McCutcheon examined the body at the scene of discovery about 
6:10 A.M., Sitd -tu.tified, "The body was lying on its back with the legs ex
tended and. widely abducted. It was almost nude, the lower part of chest aIXl 
abdomen being roughly covered by the dress. The chest was exposed above this 
and a light under-garment had been pulled down and was just showing under the 
covering dress. The left shoe was on the foot and the stocking torn and 
pulled down to the ankle. The tight shoe was lying near the body and the 
right stocking pulled down to the lower part of' the leg. The coat and fur 
necklet were lying below the body on the steps. Sane blood h~d issued from 
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~he vagina and was lying "on the steps underneath. There were one or two 
small breaches ot akin in the legs which were beginning to shOIY staining. 
There. were marks round t:OO neck as of some handling but the face was not 
congested and did not prese.nt"the appearance of her having been strangled " 
* * * (R. 150). 

Constable Edmund R. Birch, examined the s1te of the body and not iced 
certain red. blue, and green beads; later he saw similar beads at the place 
where the handbag was found. 

Detective Melville v. Boyd described the condition of the body at the 
scene of d~scovery, as shown in a police photograph (Pros. Ex. 66, R., 164) 1 
and identified certain clothing and effects of the deceased taken from the 
body and the irnI!lediate vicinity (Pros. Ex. 53-65, R. 156-162). He accompanied 
the body to the morgue (R. 155) • where post-mortem examination by Dr. Crawford 
H. Mollison revealed: 

. "The body was that of a stoutly built youngish 
woman. five feet six inches in hei~t. It was mostly 
naked, the skirt, singlet and pants had been rolled 
together around the abdollB n, exposing the breasts and 
genitals. The corset was ·.around the ri~t ankle. the 
stockings had been pulled down~ There was a shoe on 
the left foot only. the coat was by the side of the 
right leg. A menstrual cloth was attached by one end 

· to the singlet. The skin of the eyelids end forehead 
appeared to be mottled. the pupils •ere ,dilated, there 
•ere small abrasions and scratches on the front and 
aides of-the neck. a small abrasion on the left side 
of .the cheat, abrasion with bruising on the front of 
the right leg four inches above the ankle e.nd e. smal1 
abrasion over the ankle joint. 

On reflecting the skin of the neck three bruises 
were found in t:OO muscles of the left side of tbe neck 
and one on the right side under the lower jaw. The 
heart was in good condition; it contained dark fluid 
blood• 

The ·lungs were pale, they were not distended. 
there were some isolated patches of congestion; the 
air passages were clear. The liTer was congested. 
The spleen was ·normal. The stomach contained some 
greenish fluid with a faint smell at peppermint; the 
intestines were oormal~ The kidneys_ were congested. 
their capsules peeled well. 

Some blood had been running :from the vagina do.n 
between the buttocks; there were no marks or violence 
about the genitals. Some pinkish mucus was taken 
from the vagina and e:xanined for· spermatozoa but -with
out result. The brain was congested. Death was due to 
inhibition (paralysis) of the heart from pressure .on the 
neck." (R. 146). 

In the opinion or thia doe tor, the cause of death, "was. not qUi te 11hat we 
call strangulation but it was due t~ pressure on the mrvea or .the neck causing 
the paralysis or the heart * * .* it could be called throttling."(R. 147). To 
cause such bruises to both sides Of tbe neck. •would require considerable 
pressure * * * by fingers.• (R. 147). There waa no evidence of actual. or 
attempted sexual intercourse. 

Mias Esther Greta SylTia Grunden knew the deceased as Pauline 0 'Brien, her 
maiden name. About 11:15 P.M•• Friday night (May 9, 1942, was inadTertantly 
supplied the witness as the date in question; it appears that May 6, 1942 was 
the date of the events ahe related (R. 167)) Miss Grunden saw the deceased 
Thompson (nee O'Brien) w1 th en American soldier in the lounge of the Astoria 
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. Hoter, located on Collins Place (see Pros. Ex. 51). They were seated 
near the west wall of the lounge. She was drinking gin-squash, but was 
not drunk. The witness remained in the hotel about half an hour, during 
which, for a few minutes, she repaired to the ladies' room, accompanied 
by the deceased. The soldier had his back to the witness, she could not 
identify him. He was wearing a field jacket, and was rather stocky, with 
fair complexion. He created no commotion. The deceased was observed at 
one time waving her hand, which contained two shillings, as though offering 
to pay for a round of drinks; whether she did so pay was not observed by the 
witness. The deceased was wearing a dark coat, identified as that before 
the court (Pros. Ex. 52, R. 170). 

Joseph Hunter was among those present in the Astoria lounge Friday 

night, May 8, 194~. He bad one drink between 11:00and.11:30.P.M., and 

noticed a woman, dressed in a black coat, and an American soldiP.r sitting 


·along the west wall. He did not see the .face at. the soldier and could not 

identify him (R. 177), but did hear the soldier make one remark to some 

other people, "Well, the lady ought to know me, she bas been looking at me 

long enough." (R. 177). 


Alfred w. Bliss, barman of the Astoria Hotel, ~erved an American soidier 

and a woman who were seated at a table near the west wall of the lounge on 

the evening of May 8, 1942. They came in between 9:00 and 10:00 P.M. 

~be was wearing a dark bat and coat, identified as Prosecution~s Exhibits 

50 and s2 (R.·i50). The soldier was wearing some sort of military coat, and 

a cap without a visor. He seemed about five feet six or eight inches tall, 

w1 th a pleasant race; the witness could not identify him. The couple drank 

som e·ight to twelve gin-squashes between them; the wan.an pr..id 2 shillings 

for one round, the soldier paid for the others. They left ahout 11:15 P.M. 

The witness later saw the woman's body at the morgue. 


Private Justin James Jones, 20lst Coast Artillery, knew the deceased 

Pauline Buchan Thompson. He bad an appointment to meet her at the Merton 

Hospitality Center on Friday evening, May 8, (R. 172). However, be was 

thirty minutes late and did not see her. He thereupon went to her address

in Spring Street, where he had visited her room on three prior occasions. 

She did not· answer, so he returned to Camp Pell. 


Charles A. Taylor, medico-legal chemist, examined tbB steps ~ 13 Spring 
Street on May 9, 1942, making samples of blood therefrom, which he tested 
for male seminal fluid, with negative results (R. l83b). On May 25, 194.2, 
he examined a pair of uniform suntan trousers marked "Edward, 52nd Signallers" 
(Pros. Ex. 34), and a pair of drawers (Pros. Ex. 37).· The trousers had 
blood-steins from the bottoms of both le gs to the knees; !'The blood was 
partly removed more so from the outside than the inside. Blood-stains ex
isted on the inside of the cloth. I relliaved a small amount of blood from 
one of the inside steins and found the blood was human blood. There was 
also on· the lining inside the fly level with the fourth button down from the 
top a blood-stain." (R. 184). The underpants were similarly marked, "At the 
junction of the fly in front there is a blood-stain of about 2" by 3" across. 
That blood was human blood". (R. 184). So fer as the witness knew no test 
would reveal whether the blood on the garments and that at 13 Spring Street 
were from the same source (R. 185). · 

Printe Anthony J. Gallo, Headquarters Company; 52nd Signal Battalion, 
testified at length of his relations with the accused, and of admissions and 
confessions which accused had made ~o him (R. 240-257). On thti night of May 9, 
1942, about 7:00 P.M. Gallo aaw the. accused in the latter's tent at Camp Pell. 
The accuaed appeared to be drunk (R. 241) and said he was going: out; Gallo 
asked what was the mat'ter and wh7 he did not go to bed. Thereupon the ac
cused a-tated, "I killed, Gallo, I killed" (R. 241). He was crying, and in
sisting upon going to town. The witness decided to accompany him so they 
caught a tram (R. 241). During the ride accU!led talked "about this 
murder * * * the second oDe * * * he told me he had no idea where he committed 
the crilllB * * * he insisted on my buying a paper, so he could find out about 
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this' second murder." (R. 242)'. Having bought the paper, the accused 
wanted to eat; they,went to a cafeteria where·the accused,had tea and sandwiphes 
while Gallo searched for an account of the cr.ime (R. 242). "When I found : 
the article I showed it to him, and after about a minute Of reading he said, .. 
'Doors;tep, doorstep, that is the one * * *' I do not think we cC111I1ented any 
turther on it. · He kept reading about it. Maybe this is the time when he 
noticed that the paper said she was not cr1m1nall7 assaulted~ He said that 
he had intercourse w1 th her._" (R. 243) •. After seeing the paper pf the 
Thompson murder the accused "seemed to be sure_ that was the one. · There was 
a picture in there * ~ * The only detail he gave me about it before he read 
the paper was tbat he left the body on a doorstep." (R. 256). Leaving the 
cafeteria, they walked to a milk bar. "During the trip there, we talked * * · 
* There were a lot of things he said * * * we said a lot pt things abait 

this murder. lie said that he did the· whole two of them.' That·.:was when 

he told ma that he did the whole two of them.· - the first ["preaumabl7 

McLeod murder, May 3, 1942, Specification fl and the second." (R. 243). He 

said something about strangling them, and with reference to the Thompson 

case said, "he was sure of not being caught, except for finger printa on her 

purse, which he had· tried very hard to rub otf." (R. 244). . He bad two pack.;. 

ages of Australian cigarettes, "He told me that he had taken two small packs 

from the woman, plus a pound snd a half, and he showed me a pound." (R. 244) • 


. "I do not know why, but he -said he hoped that he bad brought some indisputable 
token from this second person to prove to me that he had. really done it." 
(R. 245). "I said, 'Why not ·give yourself up?' _ He said, 'Don't be silly.• 

I said, 'You could say you were temporarily insane•, snd he said, ~I could, 

couldn't I?'." (R. 245) ~ Inside the milk bar ,the accused askltd for the paper· 

so he could read about Spring Street. "He made a Joke about it. He said 

something !lbout 'spring that sprung"' (R. 246). "Tba t night of May 9th, 

1942, he"told me that he wondered why he should pick on these people older 

than himself•" (R. 251). This topic of conversation was pursued at intervals 

until.after ~he third-murder of May 18, 1942, Gallo entertaining doubts of 

the accused's story, and worries as to his own responsibility. At times 

Gallo himself feared the accused, who' compared himself to a ferewolf, and 

to Jeqll., and Hyde - "two personalities" (R. 248). Gallo .was~ told he only 


·could 	be ~rusted, that the.accused was depending upon his generosit7 "not · 
to let him dOl'n." {R. 249), but after_the·third (Hosking) murder Gallo finally 
made report of his_ information (R. 252). 

Detecti"f8 Sergeant McGuffie, aher warning the accused cL his rights, on 
May 21, · 1942,~ q\lestioned him as to a Herald newspaper dated May 5, 1942 (Proe. 
Ex. 84, R. 258). which was found under the mattress ·o~ accused's bed. ,The 
accused then acknowledged conversations he had had with Gallo in which he 
had admitted one or two murders (R. 258). When read Gallo's statement by 
MoGuffie, the accused said,- "I contradict ·the part where the spring had 
sprung~" (B. 258). He explained buyiDg the newspaper "to keep up with 
ths llllll'ders and tell Gallo.• On Me.1 23, 1942, after he had confessed to 
other officers, the acoused made further statements to this witness. · 
~uestioned as to the remark attributed to him in the .latoria Lounge, "She 
ought to know me, she has been lookiDg at me long enough", he answered, 
•I did say something like that.• (R. 287). ~he accused also related that 
the deceased Thompson "told me ehe had to meet Joey J'ones that ni~t but 
he did not-turn up.• (R. 287). He further remarked •Fancy me a murderer. 
I guess that girl Thompson was the hardest, She was· strong, and, Oh Boy, 
could she drink gin-squashes." (R. 287). ·. 

. 	 . . . 
... lat Lieutenant William w. Johnston, and Captain Bailer, testified to a 


confession ot the accused which was reduced to writing by Lieutenant John

aton and signed and sworn to by the accused before Captain Bailey.(R. 271~ 

273, 274, 285). Therein the accused state~ (Pros. Ex.: 85, R. 275): ' 


"I remmn.ber now," about th& girl who waa killed. 
in Spring Street. ·I met her in a resturant. .she . 
was waiti:og tor an order. I asked her it I could 

: sit with her. She smiled. and said -"Alright•. ' I 
told her I would rather haft s anethiDg stronger to 
drink. Sh~ told m she· knew of a place. We walked 
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around a bit, it was raining and we stood indoors. We 
· ·met a soldier who showed us a place to go end get a 

drJnk. We were sitting at a table drinking. I bought. 
a tew drinks. There was a girl sitting at a table in 
the dorner looking at me. I was looking at her. My 
girl wanted to shout. ·I told her· when I went broke, 
I would let her shout. She did shout. She waa sing
ing in rll7 ear. She looked into rfl7 eyes and U sounded ' 

· as though she was just singing for me. . She was drink1Il8 
gin squash. I tasted it, but it was too mild. She . 
said she was not married.· iVe were talking about. lite, 
we got along swell together: -She asked me it I.needed 

· any money. I told her I didn't need any money• We sat 
· around a while and drank. She told me she sang. · Atter · 

· I was broke she kept on buying all the drinks. When we 
lett the hotel she picked up her bag. She had a nice 
TOice and she sang as we walked along. We turned a 
corDer, .there was nobody around. I didn't see anybody, 
I just heard her voice·. Then we came to the stone steps, 
they were long steps•.I grabbed her ~-- I grabbed her •. 

, 	 I don't know why. I grabbed her around the JJ8Ck. She 
stopped singing. . I said "Keep singing, keep singing". 
She tell down. I got mad then and tore at her --- tore 
at her, I,.tore her apart. ·There was somone coming 
across the street. I hid behind a stonewall. I was 

. terrif:lad. My heart WI'-• pounding a mile a minute. I 
couldn't bear to look at her. I saw her purse. I turned 
lett and I ran into an alley. · I looked into her purse. 
there was a lot of things in it. I couldn't tind th& 
money at tirst. Everything I touched I sllllidged. I 
didn't want to leave tingerprints. I tiDally tound the 
money.. There was two and a halt pounds. I drop:Ped the 
purse I aaw.the money under a light. I went to a earner 
and took a taz.i back to the camp.· I went'to bed but I 
did not sleep much. . I woke up the next morning with a 
terrible,headache. ·r looked tar a drink straight away.· 
I don't know where I tound it. ·Probably one of the boys 
had a bottle. They usually do. She· would not sing. 
How could she sing. · Me choking her when I wanted her 
to sing." · 

a. That Pauline Buchan Thompson died trom unnatural causes at the 

time and place alleged ia .... clear. Although the medical examiner ·attributes 

death to throttling, inatead ot strangling, it reauUed ·trcm "pressure 

on the nerns ot the. naolc oaua1ng paralysis of the heart"• Thi• variance, 

it any, was no~,.. conteeted, nor is ·it thought material, throttling and 


. strangling being ayhonymoua in common usuage, and· in pleading connoting . · 
an assault in the region .of the throat. The. corpus delicti thus b•ing ea
tabliahed, it became proper to introduce the admissions and oontesaiona ot 
the accused wherein he 1mpl1cab11 himaelt, not only to police authoriUea, · 
but to Gallo, Independent ot these contessiona there is. little poisitin . 
evidence tending to connect the accuaed with the crime. . Witnesses who · 
saw the deceased with ·an American soldier on the evening preceding her death · 
cannot identity .the accused. The theory ot. the prosecution that ~lood · 
tound on the trousers and drawers ot. the accused associate him,with the 
deceased; in Tiew ot her :menstrual discharge, tinds no support emong the 
doctors who examined the bod;r. 'The accuaed is reported to han told hia . 
triend Gallo that he had connection, but he omits U in .hia .forllial state
ment. The evidence in this respect is theretore at best doubtful. In 
other particulars th1t contessiona are corroborated by' eTidence - the ritled 
handbag ot the deceased, the gin aqua.sh ah• consumed and her pert payment 
tor same,. as well as the tailure other appointment with another soldier. Then, 

·,is a suggestion of defense that the accused was recounting incidents he read 'ln. 
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the news. But the accused voluntarily disclosed incidents before reading 
a paper, he continued his recital for some ten days without retraction, and 
he repeated details in his formal confession to investigators. ·Although 
he had drunk 4-6 gin squash mixtures, he was not characterized as drunk by 
any witness, end h1a actions in looting the handoag of the deceased bear 
out that concl1,1Sion. There· is then ample reason for believing that the . 
accused confessed to events_ of which be had~ personal knowledge. 
Assuming that these acknowledgments were competent as evidence, and that the 
accused was sane, it is the opinion of the Board of Review that the denial 
of the motion far a finding of not guilty and the subsequent finding of 
guilty of Specification 2 are legally sustained by tbe record. 

9. The evidence in support of Specification 3 is ·as follows: 

Ivy Violet McLeod (nee Dargavel), af!J)' 39, was married (R. 186), but 

was known to John P. Thompson, an aircraft worker, as Ivy Dargavel, single 

(R. 191). She resided on Victoria Parade, Melbourne, where she was em-. 
ployed as a lady's companion; her :relations with Thompson, a returned and 
discharged soldier, apparently were close. A.bout ll:OO P.M., May 2, 1942, 
she visited him in his room located at 135 Beaconsfield Parade, where she 
drank aglasa of ale and conversed until 1:45 or 1:50 J..M., May 3, 1942. 
She was dressed in a black dress, black shoes, black overcoat and hat, and 
carried a zipper-fastened handbag (R. 94). According to Thompson she was 
sober and happily disposed. "She went because I had to get up early in 
the morning to attend my work. * * * and she said it was unnecessary for me 
to accompany her to t Pa corner - that she would be 0 .JC." (R. l95) • J.t tb8 
corner of Victoria Avenue and Beaconsfield Parade,·some two blocks distant 
from the Thompson address, there was a terminal for the all-ni~t trams 
which ran to the city each hour after mid-night. There was also a taxi 
stand near the Bleak House Hotel, situated at this corner (R. 197) (see map, 
Pros. Ex. 68). 

About 6:45 A.M•, Sunday, May 3, 1942, Harold Gibson, part time employee 
of tbe Bleak House Hotel, left his flat, which is diagonally across Victoria 
A.venue from the hotel, to go to work. As he crossed the tram tracks on 
Victoria Avenue be saw an American soldier in a stooping P.osition in the 
doorway of a shop that is next to the hotel (R. 199). This soldier immedi
ately walked toward the corner and turned left into Beaconsfield Para.de. 
He was dressed in a light colored shirt or jacket,·and "a little forage cap"; 
he was 25-30 feet away, but appeared tall and in good condition. As the 
soldier disappeared Gibson went to the same doorway iuid looked in. "When I 
went over, I saw the woman lying there nude - well, not what you would say 
nude; but the clothing had been stripped frcm her, and I touched her on the 
knee with my toot*** She never moved*-** "(R. 201). He called the 
police, and upon their arrival pointed out the body and told them or the 
soldier he had seen. · 

Dr. Augustus I. Green examined the body in the presence ot ·the police 
about 8:00 J..M. "The body was lying on its back with tbe legs flexed under 
the thighs, that is actually drawn up under the thighs, tucked up under 
the thighs •. The front portion ot'the woman's body was nude except for some 
underclothing which was lying around the upper part of the right thi~." 
(R. ·20G-207). Rigor mortis had not set in; in thir doctor's opinion 
death occurred from two to five hours before his examination,' or between 
3:00 end 6:00 J..M. (R. 208) • • 

Detective Sergeant McGuffie identified a police photograph;(Pros. Ex. 
69, B. 210, 211) as correctly portraying the condition of the body when he 
saw it at 8:10 J..M., May 3, 1942. He described the clothing and errecta 
of the deceased (Pros. Ex. 70-83, R.· 212-215), in particular a black belt 
(Pros. Ex. 77, R. 213-214) which was knotted around the waist ot the body 
(R. 213) • 

. Identification was made by Leonard 1. Darganl, brother of the de
ceased (R. 186). Dr. Redford 1. Wright-smith made a p<>11t-mortem examin-, 
ation at tbe City Morgue on May 3, 1942, and reported that "Death was due to 
fracture Of the skull, laceration of the brain and Suffooation,•(B. 169), 
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In his ·opinion "Death was probably helped by the pressure of this injury 
to the skull and brain. Suffocation was the i.mlJedi'ate cause ot: death
* * * caused by this pressure in the region of the windpipe, the thyroid 
gland; pressure ot some sort". {R. 191). 

Corporal John J. McPhillips had known the accused Leonski tor seventeen 
months. on Sunday, May 3, 1942, about 10:45 or 11:00 A.M., McPhillipa, 
in company with a Mr. Powell, was in the lounge ot the Victoria Hotel, lo
cated on Beaconsfield Parade (see Pros. Ex. 68). At that tine he saw the 
accused, who appeared to have been drinking, and loaned him tour shillings 
(R. 218). McPhillips and Powell let:t the hotel about 12:30 P.M., but re
turned about ·3:30 or 3•45 P.M., when they again saw the accused. He was 
dressed as before in a suntan uniform, and appeared to be "Feeling kind o~ 
good" (R. 219). The accused drank beer with the party. He asked .McPhillips 
tor a further loan, and finally received one pound, which he promised would 
be repll.d by Private Gallo who was holding eight pounds tor h1m (R. 220). 
Mcptiillips had been in the Bleak House Hotel with a Private Piercy on the 
prior afternoon ot May 2, 1942, but did not see the accused there, or any 
other place that day (R. 221). Private Piercy and Mr. Powell testitied sub
stantially as McPhillips (R. 222-226!)• 

Private Xoseph Sassi worked as a K.P. in the battalion enlisted mess . 
from 6:00 A.M. to 6:00 P.M., Sunday, May 3, 1942. The accused was assigned 
to like duties. Thia witness could not recall seeing the accused in the 
mess that afternoon (R. 227), but states he thinks he was there sozmtime that 
morning, though ha could not give the tizm or other details (R. 229_,!). 

lat Lieutenant William w. Johnston (R. 271-284) and Major Harold P. 
Ballt (B. 285-286) testified to a statement of the accused which was reduced 
to writing by Lieutenant Johnston, and signed and sworn to by the accused 
before Major Ballt:. Therein. the accused recounted:· 

"On Saturday, May 2nd, I was drinking in the 
Bleak Housa with a number of: soldiers. One ot these · 
soldiers was McPhillips fI'.om my outfit. I borrowad 24 
shillings from him. We drank for quite a while. I · 
don't know how many drinks we had. We were drinking 
beer and scotch. Mac left, I don't remember what 
time he left. I had been drinking all day. I know 
I was "high" when I went in to the hotel. l lett with 
an American soldier and a girl. We walked across the 
street to the ,beach. There we sat againat a wall on 
the· beach front and drank a bottle ot beer. The other 
soldier got up and lett, I don •t know why he left. I 
was alone with the girl. We necked a little bit. I did 
not have any intercourse with that girr. think her name 
was "Pat•. We got up and walked back to the corner 
across the street. The other soldier was waiting there 
for us •. The three ot us stood around and talked while 
waiting tor a tram. When the tram came the soldier and 
girl. g>t on it and lett. My tram 'seemed a long time in 
coming. I g>t to thinking about home and how l,onely I 
was. Then I thought about six Australian civilians who 
jW11Ped Ill9 one time and choked me until I was almost un
conscious. I got tired or waiting and started to walk 
up Victoria Street. I saw a girl standing by.a doorway. 
She smiled•. I makB some eomment about her bag. I took 
it in my hands and then gave it back to her •. The girl 

. moved back into the recess and I must have followed her. 
I had my arms around her neck. I grabbed her b7 the 
n:eck1- tb:el:le1't1'aide. I changed the position or my hands 
and grabbed her at the front ot her throat. I squeezed 
and she tell rap1dl7. Her head hit the ground while I 
still had my hands on her throat. 'I started to rip and 
tear her clo~ea until ~ cem.e to her belt.·.. I just 
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couldn't rip that belt. I ripped her clothes below 

the belt and came back to it. The belt made me mad. 

While I w as trying to rip her belt I heard fo~tsteps. 


I picked up my hat which had fallen-off; put it on. 

I turned to my right and walked up Victorta Street. 

I didn't look back. I don't rem.ember what tims or 

how I got back to camp." (Pros. Ex. 87). 


10. This evidence. establishes that Ivy Violet Mcleod, as charged, 
died on May 3, 1~2, from violent and unnatural causes. Though she had 
suffered injuries to her head, the immadiate cause of death was suffocation 
from pressure .in the region of the windpipe, which, as in the two preceding 
charges, conforms to the allegation of strangling with the hands. The only 
evidence independent of the confession tending to connect the accused with 
the death is the testimony of the discoverer of the body th.at he aaw an 
.American soldier at the scene shortly before 7:00 A.M. That this was the 
accuaed does not readily follow. Nor does his statement to Gallo, standing 
alone, completely implicate him•. In the words of Gallo, "He said 1hat he 
did the whole two of them. That was: when he told me that· he did the whole 
two of them - the first and the second." Without further showing that the 
accused meant ·he committed the Mcleod homicide of May 3rd, any conclusion to 
that effect is of doubtful propriety. But when the accused formally admits 
the crime, this earlier spontaneoll.9 admission is to a large extent verified, 
and becomes complementary to the confession. Other corroboration of the 
confession can be found in the location of the body, the·nature of the wounds 
Of the head, and the fact that the deceased's tightly knotted belt was found 
around her body, as might be expected from the accused's account of his 
attempt to rip it from her. · In some details the confession has no outside 
support, in one it is directly contradicted. The accused states he was 

·drinking with other. soldiers in the hotel.next door to the murder scene on 
the Saturday afternoon prior to the crime; he mentions McPhillips as being 
present, and loaning him 24 shillings, McPhillips, confirmed by other 
witnesses, statee he was at the hotel that Saturday afternoon, but saw nothing 
of the accused; it was the day following, Sunday, which would have baen a few 
hours after the crime, and at a hotel two· blocks removed from the murder 
scene, that he drank w1 th the accused and loaned him money. The defense 
urge the point that this discrepancy resulted from McPhillips changing his 
story after the accused's confession had been written to conform to expected 
testimony. Whether McPhillips did make an earlier statement of drinking 
with the accused on Saturday is not clear, but that the proper date was 
Sunday, -May 3 1 now seems proved. This inconsistency is herdly sufficient 
to weaken the evidentiary value of the material portions of the confession. 
The disputed date is of but remote importance. By the accused's admissions 
he was in the immediate vicinity of· the crime several hours before it was 
committed; by the testimony of the witnesses· he was within two blocks ot 
the situs several hours after the death ocburred. The.accused in three 
weeks, and after two furth~r murders, might rea.sonably forget with whom he 
had a drink (R. 280) but he. is not calculated to forget the basic tact 
that he strangled a female. This is the gravamen, to which the accused 
confessed. 

If that confession was voluntarily made, and it the accuaed was sane 

on the date in question, it is the opinion of the Board of Review that the 

record is legally sufficient to support the denial of the defense motion 

of n.:it guilty, and the subsequent findings of guilty of Specification 3. 


. . 
11. Th~ record is replete with aelf-criminating sta~ements of.the 


accused. Whether they are properly in evidence, or should have been ex
cluded, is a question of prime importance in view of the dearth of o~her. 

evidence tending to connect him with the crimes. Some or the accused's 

answers to preliminary questions in the Hosking case are but admissions · 

against interest, and therefore competent (M.C.M., par. 11~). His recitals 

to Gallo·approach full confessions in their acknowledgment of guilt, but 

spontaneity removes all doubts of their admissibility. It is, however,· 

the accused?s statements to military superiors end to police officers that 

complete the proof against him, and it is these statements that lllUBt be 

received with caution. 
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'!'he accused was -placed in arrest either on Wednesday, May 20, or 

Thursday, May 21, 1942, by Sergeant Trager, who was thereafter responsible 

for his safekeeping at Camp Pell. At one stage he was handcuffed to a 

cot in a "tent (R~ 343-347), but there is no evidence this restraint was 

unreasonably ccntinued., On Thursday afternoon the accused" and others were 

·placed in a hne-up and inspected by witnesses in the H6sking case. There
after Detective.Sergeant McGuffie informed him he had been identified (R. 78), 
and queried him as to his activities and the muddy condition of his clothing. 
The accused was taken to the area of the slit trenches, to the Burns ho1D9 
(R. 78), and was otherwise cross-examined as to his story. Thereupon 

McGuftie warned him that he was not required to make a statement but if he 

desired so to do it would be written down tor use as evidence (R. 78, 257). 

Detective Adam and Captain SerTis likewise questioned the accused the same· 

afternoon, but the extent is not indicated (R. 260). On the following day, 

Friday May 22, 1~42~ about 4:45 P.M,, they, with Lieutenant Johnston, re

sUined the interrogation (R. 261-266, 271). On this occasion, after being 

told he had been identified, the accused asked how he stood (R. 262). 

Captain Servis informed him that it was a matter for American military auth• 

orities to determine, but that in his op1nio11 the accused would be tried 

by court-martial (R. 263). He also warmd the accused "It is your privilege 

to talk and to keep quiet. If you see fit to say anything it can be used 


•againet you in evidence." (R. 262). .After conversation about hia life, home, 
end friends, the -e.ccuaed_ aaid "I choked her" (R. 267), and thereupon gave his 
account of the Hosking assault, which-Captain Servis reduced to writing. 
Lieutenant J"ohnston tihen called the accused's attention to the Thompson murder,· 
_telling him that he had already made one statement, and perhaps he might be· 
able to clear up the second case, but again warning him of his rights to re• 
main silent· (R. 273). · When asked if he remembered anyone s:lnging to him. 
the accused replied, "Yes, I remember a woman singing in my ear as she was 
looking into my eyes". (R. 273). The tull statement ot the Thompson case 
followed, which Lieutenant Johnston set out in:writing. Questioning continued· 
as to the McLeod case; with the sane results, though only a part or the story 
was told at this sitting, the full account being given on Saturday, May 23, 
and reduced to writing on Sunday, May 24. These w1 tnasses deny that this 
questioning was unduly prolonged. The accused's third statement was inter
rupted and he was taken to the City Watch House tor confinement between 9:30 

.and lO:OO. P.M. (R. 282). Though the inquiry began abwt 4:45 P.M., tor at 
least en hOUJ." and a halt the accused was tree while having sandwiches and 
coffee (R. 280). Captain Servis heard no threats or promises made the ac
cused (R. 289.2,, 290). He states there we.a "a running fire ot conversation 
tor more than an hour." (R. 350), and there was talk ot whether the accused 
woul.d be tried by an J.ustralian .. ea.irt ar by court-martial (R. 263-2G5b) .• 
The accused asked it he would be represe.n~ed before a court-martial, end was. 
assured that he would be. In concluding the cross-examination of Captain 
Servis the defense asked, !Betore he signed h~s confession you said to him. 
'_It you confess you will, be g1ven the beat available coun11&l?'", .to which 

the witness replied ~hat is right.• (R. 350_!.)• 


.; 

12. Confessions·, to be admissible in evidence, must be volUilt&l'Y• · It 
made as the result ot thrE!ata or induce11ents they are inadmissible. That the 
accused was aware he need not make a statement, but should be do so,· it cruld 

. be used agaiD8t him, is clear in T.lew ot the many warnings he received. The 
defense suggest that nevertheless he was improperly induced by representations 
that only by oontession could he secure a trial before an American tribunal 
and the advice and assistance ot counsel. '?hat the accused inquired into these 
matters was not unusual under' the circumstances. . He was aware of the evi
dence, includiiig his prior acknowledgment ot guilt to Gallo. If trial was 
indicated, Jurisdiction was of interest. to him no less than to those over 

. 	him, but there. is no indication that the accused expressed a preference, or 
was ottered a choice ot forum as an inducement to confess. . l'he ·concluding 
question to Captain Servis, and his answer thereto, suggest that tha con

. tessiona were signed only in return for promised counsel, but the full testi 

mony ot this witness indicates rather that the accused sought and received · 

information that he -would ,be ablr represented, and this without regard to 

·whether he confessed. 
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Finding that the accused was aware of his ri~ts to remain silent, 

and that he was not induced by t.b.reats or promises to acknOlfledge his guilt, 

it is the conclusion of the Board of Review that the incriminating state• 

ments he made to military superiors and police officials were voluntary, 

and there was no error in admitting them as evidence. 


13. The evidence for the prosecution on the question of the accused's 

sanity consists of the testimony of Captain Harper (R. ll-12) and First 

Lieutenant McHugh (R. 14-15), who compr1mised the medical board, ·that the 

accused was sane at the time of their examination, and also on May 3rd, 9th, 

and 18th, the dates of the alleged cri.Ioos. Major Harper stated that on 

these latter dates the accused was sane but in the opinion of the board was 

under the influence cit alcohol (R. 12). When first offered by the prose

cution, the testimony as to sanity on the occasions of the crimes, and the 

full report of the medical board, were objected to by the defense e.s pre 
inature in that they affected the general issue of guilt or innocence but 

were grrunded only on hearsay information. The court accordingly rejected 

the full board report, and made a preliminary determination of sanity in 

order that the.. trial should proceed, it being understood that each party 

would later have opportunity to reopen the issue {R. 17). 


Having established a prime ~ case as to each offense, the report 

of the medical board was re-offered in evidence and again objected to in 

"that the r&port contains statements of fact and that the report is hearsay 

so far as this defendant is concerned." (R. 289). The objection was over• 

ruled by the Law Member who instructed the court that the report was to be 

received solely as bearing upon the question of sanity of the accused, and 

not as evidence whether he comnitted the crimes char/ill9d (Pros. Ex. 88, R. 

289, 289!,)• In pertinent paC"t the report concludes {par. 7 Diagnosis): 


"This patient· is not insane nor has he ever been insane. 

There is no evidence of any organic disease of his nervous 

system. Physical and neurological and laboratory tests were 

all normal. • • • It is our opinion. after careful obserw.tton 

and study that Private Edward 1. Leonski, 32007'34, is not in

sane. The data which have been presented fit in with a diag

nosis of Psychopathic personality without psychosis." 


There is also a statement that the case had been studied and discussed w1 th 

Major Harold F. Maudsley, who •is in absolute agreement in our evaluation 

of the problem and the diagnosis of the caae." · 


The cross-examination of Major Harper {R. 290-297) elicited his further 

opinion of the accused's mental state: •A psychopathic personality is a 

psychiatric or mental condition which implies an inability on tie part at 

the patient to ·adjust to the social and entire mntal situation in which be 

finds himself. It does not impl7 any impairmsnt of the individual's 


.intellect. As a matter of fact, the intellect is normal, or it may be 
above normal, .but because that individual is not able to adjust adequately 
to his enviroJJm.ent, it does nqt mean that he is insane or that he has shown 
mental aberrations which are so marked as to cause him to break with realit7 · 
or to show things-which we ordin~ily find in an in.sane individual.•** 
.An insane person is, to use a common expreas1om., a crazy person. He is an 
individual who has broken co:mpletel7 with ~eality. He does not recognize 
the claims of every-daJ' 11ving such as the normal individual does.• • • 
The line comea when the individual breaks with reality. BT thet I maan that 
there are no hallucinations and illusions and things of that sort which are 
enool.Dl.tered in the insane individual. The psychopathic personality does 
not show that." {R. 291). ilthough the board asaumed that the accused 
cC111mitted the crilllBa alleged, insofar aa he himaelt had related it, the 
decision of the board rested onlJ partly on that assumption. In the opinion 
ot Major Harper the accused had the potentialities of murder, in view or hi• 

. psychopathic.personality; alcohol had released these pot~ntial1t1es, and 
under the same conditions, mi@Jlt ·do se again. "It certainl7 would be unsafe•· 
fer him to be pe:rmitted at large without control {R. 292). The statement 
in 12l.e con!eaaion ot the accused that "She had a l0Tel7 voice; I wanted ' 
that TOioe. She was leaving to go to her house, aDd I did not want her 
to go. · I ·grabbed her by the throat", did not represent a delusion or· 

17. 



(26) 

·hallu~ination, but was rather disordered thinking. "That one isolated 
statement if we knew nothing else about an indiTidual, would lead one 
to believ~ that he wa~ insane, ,but an individual is DOt judged insane on 
the basis of one isolated statement that he might make." (R. zgz.2g3). 
One particular type of mental illness, manic depressive psychosis, was 
thought to have rather a definite hereditary effect, but even if the ac
cused's mother was so arlicted, Major Harper's opinion would remain unohs.nge~. 
(R. Zl5). "I would say that the psychopathic personality was a Tery ma~

adjusted or unadjusted individual, and that that maladjustment keeps hilll 

rrom falling in the group or so-called normal individuals or imntally well 

people; in other words, it does represent a terrific amount of emotional 

instability, which does not imply insanity." (R. 2g61. 


First Lieutenant Mcliugll, member of the medical board, testified on 
cross-examination (R. zg7.3Q3) that in his opinion the· accused ltad a "psy
chopathic personality, and that when under the influence of alcohol, as he 
claimed he was, tar * * * 18 days, many bf the emotional conflicts that one 
finds in the psychopath came to the surface. That often happens with 
psychopathic personalities." (R. 298). "A psychopathic personality is an 
individual who could not be considered mentally ill, but who suffers from 
a great deal or emotional conflict, .the causes of·which ara numerous, and 
sometimes effect the lives of other indiTiduals, either to a greater or 
less degree * * * The person who is really insane cannot carry out the . 
duties demanded rrom him by normal life. He has completely broken rrom 
reality in many ways. He cannot earn a normal living; he cannot adjust 
in a sane or reasonable canmunity - in other wards, perform the duties which 
are expected of him as a law-abiding citizen. He is not responsible for 
his actions because.of the acuteness or the disease tran which he is suffer
ing.* * * Sonetimes, under a tremendous amount or emotional strain, the 
psychopath may not be responsible for his actions. However, he is, as a 
rule, infinitely more conscious of what be is .doing than the so-called 
insane.***• (R. 2sg.zgg). 

The prosecution, with the consent of the defense, introduced a con
fidential telegram, giving information of the accused's background; therein 
it was stated his mother had been treated in lg2a far manic depression 
psychosis, one doctor noting sane symptoms of dementia praecox; two of his 
brothers have police records, one being confined to an institution since 
lg40, with psychiatric indication that he was poor material tor adjustment 
(Pros. Ex. ag, R. 297). Both Major Harper and Lieutenant Mcliugh deny tbat 
this information in anyway affects their opinion ot the accused's sanity 
(R. 297, 301). . 

Major Henry Fitzgerald Maudsley, Australian Anny> psychiatrist of 

the Royal Melbourne Hospital, testified for the defense (R. 336-342). At 

the request or the defense counsel he had examined the accused separately 

and in conjunction with Major Harper ll.ild found him to be a psychiatric 


-personality. •It is not a very easy term to cover in a few words; because 
·a psychiatric personality may embrace any abnormal psychiatric factor in a 
man's behavior. One uses the term very often in too case of" soldiers who 
have certain difficulties which mean that they are not suited for p:irhaps 
a purpose, perhaps quite a simp~e purpose; perhaps they are not suited for 
the Anny, not because they show any particular trait in their civil life 
~ut under certain conditions their abnormalities show up and so they are 
useless tor .that particular service. That is the briefest way I can 
describe the psychiatric personality. It ranges from quite triTial disorders 
and conduct to the more serious ones."(R. 337). Assuming tl1.at the accused 
was accustomd to drinking large quantities of intoxicants, and had con
sUll8d in an afternoon between 25 and 50. glasses or beer, and fiTe Ol.'diMl'Y 
drinks or whiskey, in the opinion of this witness there wou"ld be no doubt 
but that he would be under the· influence or the drug, though to whd ex
tent would depend on how used he had becolile to it (R. 340). · "* * *Alcohol 
is a nene depressant, and layers * * * or .mental process are depressed br 
alcohol thus releasing sane form or behavior or some activity that would 
be inhibited in the normal way" (R. :340). "The erreots ot alcohol on the 
psychopathic personality are always * * * different to the effects of al 
cohol upon a normal person, and the fact that the accused is a psychopath 
would presume that his behavior would not be that or a oormal person under 
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the influence of a similar amount Of alcohol"(R, 341). This witness agreed 
with the conclusi~ns of· the m:idical board in each particular (R. 341-343), an4 
explained th~t in the diagnosis of "Psychopathic personality without psycho
sis", the words "w.ithout psychosis" in lay language meant without insanity 
under normal cond~tions; a psychopathic personality "might behave in an insane 
manner under certain conditions." (R. 342)~ 

14. Numerous military d tnesses on behalf of the accused gave their 
observations of .his actions, habits,and traits since his induction into ser
vice. Frivate Bartell had seen him drunk in Melbourne on one occasion, 
when the accused thought it amusing to frighten people by shouting "Boo" 
behind them. He had seen him drunk around can:p, when he appeared to be in 
a haze; after recovery the accused would not know what had happened (R. 314
317). 

Captain Kaufman had been the commanding officer of the accused for 
about a year while in garrison, on maneuvers, and enroute to Australia. 
"The man, you would say, was perpetually in trouble. Nothing of a really 
serious nature. He never seemed to stay out of small and continuous 
trouble. It seeiood to be unintentional most of the time, but he was still 
in trouble. He was inordinat~ly proud of his strength which he demoustrated 
all the time." (R. 319). The accused was assigned to K.P. duties; he was 
drunk more than the average soldier. Once in Australia, the witness found 
the accused crying drunk and A.\'l.O.L. in town and brought him back to camp. 
Later as Summary Court he had tried him for an offense, and at the e:ccused' s 
request, sentenced him to confinement to keep him out of trouble. "Mental
ly, I do not consider him complete:).y sound. Not being an expert I cannot 
say he is crazy or unbalanced or anything else, but I do not consider him 
normal." (R. 321) He had been promoted to and demoted from private first 
class on several occasions by company camnanders, but not by the witness, 
"Because I considered him unstable. The man was, in my opinion, not 
reliable, and I had seen the ssioo thing happen before and in spite of the 
fact that he could do an excessive amount of work you could not depend on 
him to do it." (R. 321!_). ' 

Technician 4th grade Ardito went o'ut drinking with the accused in 
Melbourne in May, 1942. The accused would grab strange girls and try to 
kiss them; later he said he did not.recall these acts (R. 32lc). Private 
Votaw drank with -the accused both in Texas and Australia. The day the 
unit left Fort Sam 'Houston for overseas the accused was drunk and crying 
and several soldiers had t.o pack his bags for him (R. 323). Technician 
4th grade Cooper thought the accused drank more since his arrival in Aust
ral:t,11; "he could drink a lot, and it was only lately that you really no
ticed that he was drunk. That was the difference. Before, he would get 
drunk, but you would never know he was drunk; but this tine he could not 
walk strai@:l.t; he was stumbliDg all over, and walking with his head down most 
of the tiioo; he did not know where he was going*** "(R. 330). Technical 
Sergeant Wiseman found the accused, "very reliable" (R. 331) as a helper 
in the supply room, but had seen him drunk on two or three occasions in the 
United States, and several.times in Australia. Once when he was drunk in 
Camp Pell the witness took a bottle from him; "he acted like a man out of 
his head. He did not seem to know what he was doing."(R, 331). The 
morning after "he did not seem to know what happened the nigj:l.t before, 
during tl:e time he was on the drunk." (R. 532). Private Jacobi had seen 
accused mix whiskey and beer with ketchup and ice cream in one glass and 
consume it (R. 333). He had never seen the accused "staggering drunk". (R. 
334). Private First Class Bonstin saw the accused drunk on the day the 
wiit left Texas. He was crying, and did not want to go. . "We had to. dress 
him, take him along, and put. all his material and stuff on the tru~k." (R. 
335). .A.a for other occasions -- "I cannot say that I believe he was "drunk, 
because I used to say 'What, are you drunk, Eddie?', and he used to say, 
'No, 1·am only happy'. He did not exactly seem like he was drunk; I mean, 
he coul"d absorb his beer pretty much when I was with him. ·He seemed to 
have a good deal of his senses about him. He was able to walk on his hands 
many tiroos. I did not see him wobbling around like I would see when soma 
fellow on the street was drunk." (R. 335). Once the accused had related 
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that ha .had fallen in love with his brother's wits, which was one reason 
for his being in the Army (R. 335). "I used to asked him why he drank 

• 	 so m~ch, and he said'that every time he started thinking about his brother's 
wife he would ·go and get drunk. When he used to go out with me in San 
Antone sometimes, he would always want to have a tew beers. The reason 
I did not let him drink was the simple reason that once he got a tew beers 
in him, he always wanted to head tor the west side -- the red light district 
of San Antone, Texas." (R. 34:>). 

In the opinion or Master Sergeant Staggs, "it Leonski was told to do 
a thing, regardless or what it might be, it it was an order, he always 
carried it out. I never heard of any trouble of insubordination or dis
obedi~nce of orders in the tine I have known him." {R. 348) When he was 
drunk you could tell it by his eyes and his voice; "he always talks in a 
very tine voice when he is drunk, whereas ordinarily he does not." (R. 349). 
The accused had possibilities as a clerk. "He typed well end he could take 
shorthand, so he did one day's work 110nderfUl.ly. I told him to be back 
in the morning. The nax:t morning he was not there. Then the following· 
morning I ran into him and he had been drinking. I could tell he just 
didn't care; yet he never disobeyed me fn any way." (R. 349). 

It 	was stipulated that Private·.Tuzzeo., if. present, would have testified: 

"He, referring to the accused, would put ketchup, mustard, 
pepper, salt, whisky and beer and milk too, all in one drink 
down in Louisiana. When we had orders to move he was. drunk. 
He cried out "Everybody is leaving me"~ I went over to tell 
him I. was not leaving him and he said "You are a good boy to 
me." He used. to ask people to fight with him, to put on the 
gloves. Whan sanebody would land one punch then he would go 
wild and finish the boys off. He had great strength. He was 
a show-off. He would frequently walk on ·his hands. \Vhen he 
was sober he would continue it. When he was drunk aametimes 
he could not go very far. He woo.ld like to show that he was 
·a great drinker. He eats lots and eats an_rthing. He broke 
guard and used to. aay that he was not afraid of prison. The 
moment he got money he.did not seem to care." (R. 351). 

15. .llthough the court determined as an interlocutory question that 
the accused, at the time of trial, and on the dates ot the alleged crimes, 
was sane, that determination was not conclusive. The presumption of sanity 
having been attacked, it was then encumbent upon the prosecution to prove, 
as a part of its case i~ chief, the mental responsibility of the accused 
beyond a reasonable doubt (M.c.M. par. 78a). In military jurisprudence· 
"A person is not mentally responsible far-an ottense unless he we.a at· the · 
time so far tree from mental detect, disease, or derangemell't as to be able 
concerning the particular acts chargea both to distinguish right trom wrong 
and to adhere to the right.~ (~). · 

The medical witnesses who examined the accused qualify as experts. 
They agree in their opinions that he is a psychopathic personality without 
psychosis.· Supposing it possible tar a board at review to psychoanalyze 

. an accused solely through intormation contained in the trial record, the 
diagnosis ot·psychopathic personality nevertheless appears carect. The 
persoll8:l history of the accilsed as recounted by his contemporaries and· 
auperi:>rs alike, reveals his emotional instability and maladjustment, which, 
according to current authorities, characterize the· psychopathic. Such 
persons, the nsdical witnesses agree, are normally sane, but they may under 
certain conditions behave· insanely. :rinding the accused without psychosis, 

these witnesses, conceding that alcohol affected his behavior,-yet_believe 
he 	was sane at the times • · the crimes were conmitted, 

Whatever the evolution ot a~ychopathic personality under alcoholic 
influence, legal responsibility is measured by the ability to distinguish 
right ,from wrong, and adhere to the right. That the accused knew it 

1 · 	 wrong to strangle a female without justification or excuse is not open to 
reasonable doubt. His actions in tleeing from the scenes, in attempting 
to conceal o;- ·destroy evidence against him, and his manner and· conduct 
with Gal.lo, compel the belief he ap:preciated the nature and quality ot his 
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acts on each occasion. Could he adhere to the right? There is a natural 
reluctance to believe that three similar heinous crimes would result from 
the exercise of free volition. Further, medical ·,1 itne sses state that 
given the same conditions the accused mieht repeat these criUBs. "rhere 
is thus insinuated the idea of Qn irresistible impulse actuating the accused's 

o:induct. He himself makes no such pretentions. ·In the Hosking case he 

states hi~-victim had a lovely voice which' he wanted, but he also says she 

was leaving to go to her house and he did not want her to go, so he grabbed 

her by the throat. In the Thompson case his victim sang to him as.they 

walked. But when they came to her house he choked her, although he told 

her to keep singing. In the McLeod case, he saw hie victim smile, and he 

comr.•ented on her bag, but when she moved back into the recess, he followed 

and s~ueezed her throat. 


'l'he accused does not stata·his motives. He comments upon his victims' 
voices and oyher characteristics, but his statements do not show an irres
istible impulse to capture the voice aH the defense suggest. It is rather 
the bodies themselves that bear witness to his ultimate intentions. Each 
was more or less disrobed; with the privates exposed. This circumstance 

. alone is enough to indicate a sex motive, regardless of whether connection 
was actually accomplished. It is conceivable that the accused did not 
necessarily intend the deaths of his victims, or was indifferent to the 

:results, but, that his ultimate objective was sane lustful gratification 
from his victims' bodies seerr~ inescapable. Yet sexual desire, even when 
heightened by alcohol, is not accepted as irresistible. Sex crimes by their 
very nature require some discernment in their perpetrators. The accused 
was want to choose unaccomr.ianied strangers with whom he could ingratiate him.
self for the moment with a smile, an inflection of voice, or a few choice 
remarks. Nor was it every available fermle that be throttled, as is shown 
by his own statement in the McLeod case that preceding that assault he bad 
been on the beach with another woman whom he fondled but did not attack. 
Not only did he exercise choice in the selection of nis victims, but also 
in the place of his attack. In the Hosking case it was a deserted Jl:lrk, in 
the Thompson case a dark stairway, in t :·:e r,;cLeod case a secluded recess. By 
so withholding his advances until conditions were suitable the accused ex
hibited his ability to adhere to the right. And too, he boasted to Gallo 
that he was a veritable were-wolf, a Dr. J'ekyll and Mr. Hyde, two person
alities assumable at will. 

Giving due regard to the natural import of all the evidence, the 
·accused had the ability to adhere to the right. That he did not do so, 

and might not in the ruture, proves his moral decline, but not his mental 

irresponsibility. It is the conclusion of t~e Board of Review that the 

record of trial is legally sufficient to support the findings that the 

accused was sane beyond a reasonable doubt at the tiI!l3 of trial, and at 

the times of his vari0us offenses. 

16. In passing upon this record of trial the Board of Review, contrary 
to precedent (Dig. Op. JAG, sec. 408 (1) (2)) 1 but with a view to affording 
additional safeguards for the rights or the accused, has endeavored to wei~ 
the evidence, judge of the credibility of witnesses, and reach conclusions 
on controvert.ad questions of fact. Its independent findings as to the 
essential elements of each of the alleged criI!l3s are in accord with those or 
the court-martial hearing the case, and the reviewing and confirming auth
orities. The Board has considered the errors or irregularities noticed by 
prior reviewers of the record, but after examination of the entire proceedings 
in accordance with Article or W~ 37, has concluded thai no errors complai1»d 
of have injuriously affected the substantial rights of the accused. '' 

17. The adjudged death sentence is authorized oniy it the offenses 

of which the accused was convicted are, by the Articles or War, expressly 

made punishable by death. Each of the Specifications of the charge alleges 

in correct form the crime of murder, which under Article of War 91., is so 
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·punishable. That the assaults committed by the accused were without 
legal justification or excuse is not open to doubt.· That he either 
intended to cause the death of, or grievous bodily harm to, his victims, 
and this without any provocation adequate at law, is equally proved. 
Being s~ne and entertaining malice aforethought, the acts of tl:B ac
cused constituted murder. The death sentence, concurred in by all of 
the members of the Court-martial present at the time the vote was taken, 
is therefore lawful. 

18. For the reasons steted, the Board of Review is of th~ opinion 
that the record of trial is legally sufficient to support the findings Of 
guil~y of the Charge and the Specifications thereunder, and the sentence. 

. ~ , >udgo J.dvocato. 

' .T.A.G.D.I. , . \ -· . ·1 

Ai&3~<::U~~'...Li::'1:!:!:::!::;~!:::::;-t.-'°· .Tudge Advocate. 

LAJtfftA <. ; : l_ U~H il' (.( . , .Tudge Advocate. 
Lieutenant 

_,/ 

t Indorsement. 30 October 1942. 

War Department, Branch Office of The Judge Advocate General, Melbourne, 

Victoria, A.P.O. 924. To Commander-in-Chier,· Southwest Pacific Area, A.P.O. SQO. 


1. In the case of Private Edward: J. Leonski (32007434) Headquarters 
Company) 52nd Signal Battalion, attention is invited to the foregoing 
holding by the Board or Review that the record or trial is legally eufti 
cient to support the sentence, which holding is hereby approved. Under the 
provisions of Article of War 50!, you now have authority to order the 
execution of the sentence. 

2. When copies or the published order in this case are forwarded 
to this office.they should ba accompanied by the foregoing holding and· 
this indorsement. l... br convenience or "ference and to facilitate 
attaching copies of the published order to the record in ~his case, 
please place the file number of the record in brackets at the en,d qt
the published order, as follows: 1 \ 

(CM 73). ~~ 
ERNEST H. BIRT, 

Colonel, J.A.G.D., 
Assistant Judge Advocate General • 
.... ----  ------- 

(Sentence ordered executed. OCll) 1, USA.FSWPA, 4 Nov 1942) 
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WAR IEPARI'MENT 

Services ot Supply 
In the Branch O:t'f'ice of' The J"wige Advocate General 

Melbourne, Australia 

Board of' Review 
November 13, 19 42. 

CM A 93 

UNITED STATES ) 
) 

To 

Private Claude Spillman, (33100143) 
Company c, Bllth Engineer Battalion, 
(Aviation); 
Private Leonard Bonner, (38058313) 
Company-C, Bllth Engineer Battalion, 
(Aviation); 
Private Reginald G. Maddox, 
(33099867) Company C, Bllth Engineer 
Battalion, (Aviation). 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Trial by G.C.M., convened 
at Noumea, New Caledonia, 
September 28, 1942. Dia• 
honorable discharge, and 
co~f'inement tor two years,. 

HOLDDG by the BOARD OF REVIEW 

CONNALLY, ROBERTS and MDRl'HY 


Judge Advocates 


l. . The record ot trial ot the soldiers named above ma been examimd 
by the Board or Review. 

2. The- three accused were tried at the same tim, pursuant to a 
written stipulation between the trial judge advocate 8lld the de:t'ense counsel, 

. upon the tollowing charges end speci!ications: 

Private; Spillman and Bonner: 

QL\RGE: Violation ot the 96th Article ot War. 

Specif'ice:Uon: In that Private Claude Spillman, Company C, 
Sllth Engineer Battalion (Avn), and Private Leonard 
Bonner, Company C, Sllth ·Engineer Battalion (Avn), 
acting jointly and in pursuance ot a conmon intent, 
did, at ComPBD.l" C, Sllth Engineer Bivouac Area, New 
Caledonia, on or about August 7, 1942, simulate an act 
or carnal intercourse. 

Privates Spillme.n end Kaddox: 

CHARGE: Violation or the 96th Article ot war. 

Specilication: In that Private Claude Spillman, Ccmipany c, 
Sllth Engineer Battalion (Avn), and Private Reginal.d G • 
.Maddox, Company c, Sllth Engineer Battalion (Avn) ,• act
ing jointly and in pursuance ot a COlllll.On intent, did, 
at Company c, Bllth Engineer Bivouac Area, New Caledonia, 
on or about August 7, 1942, aimulate an act ct: carnal 
intercourse. 

Each ot the accwsed pleaded not gu1lt7 to ·the charge and specification 
upon which he was arraigned, and was :round guilty as charged. No evidence 
ot previous convictiona waa introduced. Each accused was aentenoed to dis
honorable discharge, rorteitU1'9 cC all pa7 and allowances .due or to becollll!I 
due, and ccntinement at hard labor tor two years. The reviewing authorU7 
approved tha senral sentences, designated the Federal Ref'ormat01r7, El Reno, 
Olclahoma, u the place o:r contimment, and transmitted the record f'or action 
under A.w. ~. · 
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3. The evidence tor. the Prosecution consiata ot the testimony 

ot three soldiers, all tent~mates ot the accused Spillman. Corporal 

Roberson testified that he and tour other men occupied a pyramidal.te:at 

with accused Spillman. The night ot August 7, 1942, was cold and raining. 

At ll:30 or 12 o'clock, Private Spillman came in the ted in a tirunken 

condition. He was •staggering drunk• (R. 17), "knocked out•, •numb"(R.9), 

•stutter1ng•, and "did not tallc plainly", but undressed himaelt and went 

·to bed unassisted (R. 17). About 12:30 accused Maddox came in the tent, 
•drank with us•, got in Spillman's bed, and stayed there 10 or 15 minutes 
(B. 7-8). Witness could not aee either Spillman or Maddox in bed and heard 
no noises or ccnveraation, although his cot was right in tront ot accused's 
cot. When .Maddox lett the bed he "buttoned up his pants and tightened 
ha belt" (R. 8). Shortly thereafter Private BoJmer got in Spillman'• bed 
and stayed there about 10 or 15 minutes, but rltnesa saw nothing and heard 
no noiaea or conversation (R. 9). The light in the tent was out and there· 
was no moon (R. ll-18). The CXlta were covered with mosquito nets, whic4 
were down. Spillman was .•on his baclc•(R. 12, 18). i'itDeH did not know 
what accused Maddox and .-,Bonner were doing (R. 19) • 

Prints Dobsm testified substantially the same e.s Corporal Roberson. 

He saw Maddox get in Spillman'a bed; •the bed was aqueaking.•(R. 21). 

Maddox was lying on his stomach with his teet turned darn (R. 21). Spill 

nian was lying on his back with his teet turned up (R. 22). When he lett 

the bed Maddox tastened up his pant•a fly (R. 21). . Bonner assu.d the 

same position in Si>ill.man'a bed as had Maddox; witness could see onlr his 

feet and they were turned down (R. 22) • He observed nothing unuaual when 

Bonner left the bed. It was raining, there nre no lights in the tent, and 

all tent !laps were do11I1. Witness had been drinking native rum, •3 or 4 

dr1nlcs•, but was •not exactly drunk (R. 24). 


Private First Clau Wilkerson, another occupant or this tent, •aa 
awakened by Corporal Dobson shining a light on him, and asking him to look 
in Spill.man's bed. He eaw accused Maddox in bed with Spillman (R. 26) but 
could not see how he was lrlng. When Maddox let't the bed he •fastened his 
pents•. 11i1le Bonner was in bed with Spillman the witness heard a groaning 
noise, •like a drunken man would make" (R. 27-29). Witness had been drink
ing but stated he we.a •pertectly sober.• '(R. 27-28). Tbe accused Spillman 
-.as drunk" (R. 29) • 

Second Lieutenant William Bowen was not permitted to teati1'7 as to 

statements made by each accused, the court holding that no proper warning 

had been given (R. 29-35). 


The detenae ottered no te atimony, end each accuae d remained silent. 

4. Ails'Wlling the legal autticiency ot the apeciticationa, there :remaina 
to be determined whether each allegation constituting the 1bttenae 1a aup
ported by subatantial ertdence. The aoouaed are charged With joint17 and 
in purauance ot a· o011111on intent simulating carnal intercourse. Simulate 
means •to. aBBume or haft the appearance of, w1thout the realitn to aaaUID9 
the a1gna or indications or, ralsely; to counterteit; teign, imitate • • • • 

. (Websters, .New International D1ctiOJlar7, 2nd ed.). The. uncontre.dicted , 
•Tidence ahowa the accused Spillms.n went to bed drunk, and there is no 
indication whatever that he therea:rter was capable or, or did any act, or 
entertained any intent. The accused Maddox and Bonner entered Sp1llman'a 
bed, may even han lain on their stomachs, and haft rearranged their clothes 

. upon arising. '?hat the7 did u.rthing :more that could remotel7 be interpreted 
u feigning, 1m1tatillg, or aaaum.1.ng the appearance or carnal· int&l"courae ill 

; 	not born out by the testimony of witnesses. In the opinion· or the Bo&J"d . 
or BeTiew the ccmpetent ·evidence or record tail• to prove either. or the 
accuaed guilty or the acta alleged. suspicion or conjecture uy furnish • 
practical explanation or the accused's conduct, but cannot auttice as •Ti
dence to overcane detects ot proot. 

• 11fhile n ma.7 be conTinoed ot the guilt ot the -.. 
dete11.dant, we cannot act upon such conrtct10Jl u:nleas 
it ia foanded upon evidence which, under the ru1ea ot 
law, 1a deemd aut'ticient to exclude eTer7 reason
able hypothesis except the one ot defenda:at•s guilt. 
We lllWlt look: alone to the evidence as we tind it ill 
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the record, and applying it to the measure of the 
law, ascertain whether or not U tills the measure. 
It will 110t do to sustain convictiona based upon 
auspicione * * *• It would be a dangerous prece
den~ to do 80, and would render pracarious the 
protection which the law seeks to thro• around the 
liTes and liberties ot the citizens'". (Buntain · 
To State, l:S 'l'U:o .lppe 490, quoted in C.M. 20889:S (Zerkel)) • 

5 0 J'or the reason.a stated, the Board ot ReTiew holds that tbe record ot 
t:rie.l is legallf inautticient to support each ot the findings and .sentence. r, ,,.,.,,,

I._,'</. . h . 
~~\~ J'udge .ldvocate 

l.'ie.u.t, Col. , , .T~·j•D• 
.......___ 


A~~ :............. 

L~. Col., .T.J..G.D. 

I 1st Ind. 

Branch Office of The Judge.Advocate General, Melbourne, A.P.O. 924,13 No~. 1942 
To: Commanding General, Americal Division, A.P.O. 502. 

In the case o! Privates Claude Spillman, Leonard Bonner, and 
Reginald G. Maddox, all o! Company C, Sllth Engineer Battalion {Aviation), 
attention is invited to the foregoing holding by the Board of Review 
that the record of trial is legally insufficient to support the findings 
and sentence in their entirety. The holding of the Board of Review is 
concurred in and the record is herewith returned !or a rehearing or 
ouch othor action a• - bo dotemined~~ 

ERNEST H. I:lJRT, 
Colonel, J.A.G.D., 

Assistant Judge Advocate General. 
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UNITED STATES 
Trial by G.C.M., convened at 
Noumea, New Caledonia, Sept
ember 28, 194.2. Dishonorable 

General Prisoner,James .M. Hyatt, discharge~ and confinement tor five 
(14030672) . ~5) ;years. Disciplinary Barracks. 

HOLDING by the BOAJm OF REVIEW 
CONNALLY, BOBEm'S and MURPHY 

Judge Advocates 

1. The record of trial in the caee of the general prisoner named 
above has bean examined by the Board ot Review, and the Board submits this, 
its opinion, to the Assistant Judge Advocate General, Branch Office ot The 
Judge Advocate General, Melbourne, Victoria. 

2. The accused was tried upon the following charges and specifications: 

CHAmE I: Violation ot the 58th Article ot 1lar. 

SpecU'ication: In that General Prisoner .rames :M. Hyatt, 
did, at Noumea, New Caledonia, on or about August 6, 
1942, attempt to desert the serri.ce·or the United 
States by attempting to secure a passage on a boat, 
in the harbor at Noumea, New Caledonia, bound tor 
Australia, with intent to permanently absent himself 
without leave from his post and proper duties. 

CHAmE II: Violation ot the 69th Article ot War. 

Specification: In that 'General Prisoner .remes M. Hyatt, 
having been placed in confinement at Prison Stockade, 
Pe.ita, New Caledonia, on or about :li4ay 28, 1942, did, 
at Paita, New Caledonia, on 9r about 7:00 P.M. Wed
nesday, August 5, 1942, escape from said confinement· 
before he was set 111,t liberty by proper authority. 

CHAinE III: Violation ot'the 94th ~icle ot War. 

Specification: In that General Prisoner James M. Hyatt, 
acting Jointly with Private Paul E. Janssen, Battery B, 
97th Field Artillery Battalion (Pack), a person und&r 
sentence adjudged by Court Martial, did, at Noumea, New 
Caledonia, on or about Wednesday, August 5, 1942, · 
feloniously take, steal, and carry a-..y a motor vehicle, 
value about $900.00, the property ot the United states 
Government. 

Accused pleaded not guilty to each charge and specification. Ht was 
found guilty ot Charge I and the specification thereunder, except the words, \ 
•bound tor Australia"; gu1lt7 ot Charge II and it• specification, and 
guilty ot Charge III 'and its specification, except the words, •feloniously 
take, steal, and carry away", substituting therefor the words, "did willtul.17. 

http:willtul.17


(.36) 

miaappropriate•. No evidence ot preTiou.s convictions was introduced. 
He was sentenced to diab.onorable diacharge, torteiture at' all pay and 

allowances due ·or to become due, and oontinfllll8nt at hard labor tor the 

years. The reviewing autb.arity approTed the sentence, suspended exe

cution or the dishonorable discharge, and designated the United States 

Disciplinary Barracks, rort Leavenworth, Kansas, as the place or contine

:ment. The sentence was published in General Court-Martial Orders No. 36, 
Headqua.rtera, .Americal DiTiaion, October 21, lg42. 

3. In the opinion ot the Board ot BeTiew the record ot trial 1a 
legally autticient to support the tindinga as to Charge I, and II, and the 
apecitioationa thereunder, and 1s legally autticient to support the sentenoe. 

' 	There relll8.ina tor determination the legality ot the tindinga as to Charge 
III, and the apecitioation thereunder, aa amended. · 

4. Charge III purports to allege laroen7 111 violation ot .Article ~ 
War g4. The Specification omih the necessary allegation that the property 
was "turnished and intended tor the military serTice•, and theretore tails 
to charge an ottenae under .lrticle ot _War g4, but doea charge an· offense 
in violation ot .lrticle ot War g3 (M.C.M., U28, par. 150i; Dig. Op. J'.AG, 
1;12-1;40, sec. 451('3)). . 

By exc~ptiona and substitutions the court-martial acquitted the 

accused Of' larceny, but tound him gu1lt7 ot willtully misappropriating 

government property. Under the provisiona ~ paragraph 78c, Manual tor 

Courts-Martial, lg28, a court may make findings with exceptions and sub

atitutiona: 


.!,• .la to figures, dates, amounts, or other details "prOTided 

that such action does not change the nature or identity ot any ottense 

charged", or · 


.2.• It the evidence tails to prove the canmisaion of the ~tenae 
charged but "doea prove the commission ot a leaaer ottenae necessarily in
cluded 111 that charged". 

. The exceptions and substitutions made b7 the court in the present 
case do not relate merel7 to detaila. They go to the sUlJstance and change 
the ident1t7 or the ottense. On the precise question the Judge J.dvocate 
General has held: 

"That upon a charge ot larceny accused DlaJ· not f. 

be tound guilt7 ot misappropriation ot property, 
the latter ottenae not being included 111 the 	 \ 

tormer." (C.ll. 1973g6, Kimeo. Ope. 1.AG, No. 40 
(1g32); see also C.K. lg984l (1932), Dig. Op. 
J'!G, lg12-1g40, sec. 452(18)). 

. 5. For tho reaaona stated the Board ot Review holds the record or 
trial legall7 autticient to auppart the tindinga ot guilty ot Charge I and 
II, and the specitications thereunder, and legall7 autticient to support the 
sentence, but not legally autticient to support the tindinga ot guilty ot 
the Specification, Charge III, and Charge .Ill. . 

~~(k:·\7~dge Advocate. 
--..... " \ Lt. Colonel, :r.A.G.D. 

~.,.............. 

Lt. Colonel, :r.J..G.D. 
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WAR DEPARTMENT 
• 81!:RVICl:8 oir SUPPLY 

BRANCH OFFICE oir THI: JUDGI: ADVOCATI: Gl:NERAL 

MELBOURNE, VICTORIA 

A.P.0.924, 
13 November, 1942. 

SUBJECT: 	 Record of trial by general court-martial. of General Prisoner 
James .M. Hyatt. 

TO: Commanding General~ South Pacific Area. 

Inclosed is the record of trial described above. and the 

holding of the Board of Revie1' in this office that the record of 

trial is legally insufficient to support the findings of guilty 

of the specification under Charge III and of Charge III. I concur 

in that holding, and recommend that such findings of guilty be 


·vacated. 	 · 

A fonn.of action effectuating this recommendation is 

inclosed for your convenience· in the event that you concur in the 

action recommended. 


J~~ 
ERNEST H. BURT,. 

Colonel,. J.A.G.D.,. 
i, Assistant Judge Advocate General. 

(Findings of guilty of Specification under Charg~ Ill and of 

Charge Ill. vacated. GCID l, USAFISPA, 15 Nov 1942) 
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WAR DEP.A.B'l'KENr 
Services ot Supply 

In the Branch Ottice ot The JUdge Advocate General 
Melbourne, Victoria. · , 

Board ot Review 	 Febl"1l6?7 21, 1943. 

CM .A-131 

U N I T li: D S T A T E S 
'frial by G.C.K., convened d 

v. 	 Bora Bora, September 21, 22, 
and 23, 194:2; Dishonorable 

Corporal HOBERr WINlXlM diacharge and continement tor 
(6967662), Batte17 H, ten (10) years. Federal Cor
13th Coast Artiller:y. rectional Inatitution, Engle• 

wood• Colorado. 

HOLDING by tha B0.1RD OJ' m:nD 
S'rJ.GG, RO.BER'l'S, and llUBHiY, 

J\ldge AdTOcat.a. 

1. 1'he Board ot Review h.8a e:mminad the record ot trial in the case 
ot the soldier De.lllfld above and aubmib thia, 1ta· opinion, to the Asaiatant 
J'lldge AdTOoate General, Branch Ortic• ot the JUdge .ld-,ooate General, Melbourne, 

·Victoria. 

2. The aoou.ad na tried. upon the tollowing charge &lid. apecittcation: 

au.BGE: Violation ot the 92nd Artiole ot War. 

Speoitication: In that Corporal Hubert Windom, Battel'1
"fl•, Thirteenth Coast .&rtillel'1, did, d Battel'1 south, 
Base Bobcat, on or about September 7, 1942, with :malice 
atoretho~t, w1.l.ltull7, deliberately, telonioualy, un
lawtull.7, and with premeditation kill one Jloana Katua. 
alao known aa .Ilana Metua, • human being, natin or Bobcat,· 
by shooting him with a ritle. 

The aoouaed pleaded not guilty to the charge and ita specitioation, wu fOUD.d .· 
guilt7 aa charged and sentenced to be hanged bf the neck until dead. The re• 
viewing authority approved the aentence &D4 forwarded the record to the ecm
mandiDg General, South Pacific J.rea, tor oontiraation pursuant to Article ot 
War 48. The confirming authority approved ao much or the tindinga ot guiU7 
ot the apecitication and or the charge aa involves a finding ot guilt7 o~ 
voluntary manala~ter in violation ot Article ot lfar 9~,. and :aaod1t1ed the 
sentence to dishonorable diacharge, torteiture ot all p&J' and allowancea due · 
or to becoma due, and confinement at hard labor tor ten 79ara. The ·J'e4eral 

• 	 Correctional Inatitution, Englewood, Colorado, •u deaigDated as ·the place ot · 
continement and the record torwarded tor action under .Article or War Soi• 

z. 
The evidence ahon that on th8 afternoon of September 'I, 194.2, the 

accu..4 was in charge or a ce.moutlage datail warking in the TioiAitJ' ot a bu\ 
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occupied by the deceased, llamana Metua, end his wif'e, on the island or Bora 
Bora otherwise knon as "Bobcat" (R.5). The accused at the time in question 
was ~arcying an UilSheathe.11_ bolo lcni:f'e {R.201 26-7). The wif'e ot the deceased 
testified that s.ccused, tor wham she had sneral. ti.ma done laundry, whistled 
at her as she wae working at the "upper waahatand". Ber husband, carrying a~ 
empt;y bucket suspended on a pole tour or tive test in length, then approached ' 
accused (R.18 1 25, 26, 71). He askad accused in native dialect, •What are 
you doing here?• {R.19) •. several soldiers ·in the vicinity testified that de• 
ceased, contrary to the statement ot his wite, jabbed,_ or swung, the pole at 

accused and pursued him a short distance {R.31). Accused ran to the road,, 

and thereatter walked to the battery camp, s0lll8 three or tour hundred yards · 

distant. Be returned between tive and titteen minutes later with a bandolier 

and ritl.8, tired eight times at deceased, killing him, and then shouldered hi• 

ritle and walked back to his hut in the camp area (R. 21, 34, 55, 61, 72, 77, 

80, 88). '. 


The accused testified tha.t he was frightened by the deceased and trie4 
to run awa;r. Thereafter he rell8lllbered nothing until he heard a shot.A he did 
not realize tilat had happened until he was back in the battery area ( .122-4). 
He denied having had relations with native women, e.nd disclaimed racial prejudice. 

· In 1940 he had cut another soldier in an altercation, tor which he was sentenced 
to be diahonorabl;y discharged and confined tor three 19ars, but was subsequentl;r 
restored to dut;r attar a ,aar ot confinement. 

' !here 1a testimony that tha ac~eed remarkad to another soldier, immedi
atel;y attar the tirst encounter with the deceased, that •a native had s1nlllg a club 
at him" {R.75); that he me.de a spontaneoua declaration to his batter:r collllllllnder 
immediately attar the shooting that "he bad done a good job and he was going to 
turn in his stripes• {R.43). Be statsd to a room-mate, perhaps an hour attar the 
event, that •it he hadn't or killed the native he couldn't have gone back and raced 
his daddy• (R.146). · 

~ Board ot Medical Examiners was duly appointed to examine accused aa to 
hia aanity. The Board round "There was no mental diaease at the time ot the 
shooting• {R.139) and d the tilm of' the examination he waa not auttering trom a 
paychosi• (R.l4i). 

4. 
The toregoing evidence ia conoluahe u to the hoaicide alleged•

Clea:rly, there ia no legal Juatitication or excu.ae. There h evidence tending 
to shos provocation, but the adequacy thereof' and the .autticienc7 ot cooling ttme 
are no longer ot iaaue in view of' the court's tindinga and ot the action ot the 
contirmi:ng author1t7. 'rl:)e t 1me elanent tor the •cooling period" wa. ot euch 
duration that the court wu tully warranted in finding that accused killed de
ceased without just provocation, but in any event the contirming authorit7 re
lllOT8d any euch doubt by modit;ring the tinding to that ot the lesser includ•d 
of'tenae ot volunt8.1'1 manslaughter. The deliberate actions ot accused in going 
a eo.naidarable distance trom the tirat encounter with dsceaaed;°aecu:ring hie 
gun troa his hut and :returning, and tiring aneral rOWlda in a cool, calculating 
and acC111'ate manner; his return to hie hut, and the atatementa he then made, are 
proof' conclusiTe ot a conacioua des'ign on the part ot accused to commit the act& 
alleged. Ria retreat when attacl:ed by deceased was timel;r, law:t"ul, and well 
take~. But hia subsequent unwarranted asaaul t, transgressed ner;y principle 
or justice, and having taken tba law in hie own hands, he must' noir pa;y the penal
ty tor his deed. The record ia clear and convincing berond an,- reasonable ·doubt 
aa to accuaed's guilt. 

The.onl7 :remaining question tar ccuaideration ia aocua~d's plea aa to 
hie mnta.l. reeponaibilit;y at the time the homicide was committed. Tl:& :Medical 
Boe.rd made ih tindiDga that accuaed wu :responsible tor hia acts at the tima 
alleged and at the time ot the trial. The detena• 1Jtrenuoual7 objected to thia 

http:UilSheathe.11
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evidence primarily on the grounds that the members ot the Board were not quali 
fied as experts in psychiatry (R.136-141). This objection was properly over
ruled as the evidence clearly shows the members or the Board to possess the 
highest standard.a in the medical profession and that they were f'ully qualified 
to testi:Cy as to the issues in question. Tb.a court is the excluain judge as 
to the credibility of witnesses, of' their-qualifications as experts, end as to 
the weight and suf':Ciciency of their testimony. In the instant case the :a:ental 
.irresponsibility or the accused receivea support only trom his selt-protessed 

loss ot memory. His actions and remarks, during and after the event, belie 

any such lack of mental eq_uilibrium. That ha knew right :Cran wrong and was 

able to adhere to the right is am.ply auata 1ned by the evidence, independent 


' ot the opinion or the Board or Exalniners. 

A confirming authority is empowered "to confirm so much only or a 
rinding or guilty or a particular otrense as involves a finding or guilty or a 
leaser included otrenae• and "to confirm • *. • the whole or any part or tba 
sentence• (A.W. 49). Pursuant to such authority the confirming authority eon
f'irmed only so much of the finding Of guilty or Article or War 92 as involved 
the finding of guilty. or voluntary manslaughter in violation or Article ot War 
93 and, tor the purpose ·or ordering tbe execution ot a legal sentence therefor 
did modify the sentence to diahonorable discharge, total rorteit11res and con
t1Ilement at hard labor toll ten years. · 

5. 
The authorit7 ot the Ccmmanding General, South Pacitio Area, to 


act aa confirming authority herein is conta1Ded in a letter or the SecretarJ' 

ot War (W.D. 321.4 (9-l4-42)En-E) dated September·22, 1942, which provides 

in pertinent part: 


•4. The Commanding General, South Pacific Area, is 
vested with and 1a empowered to exercise all the powers, 
statutory or otherwise, ot a commanding general ot a terri 
torial department pertaining to courts-marUal, including 
the power ot confirmation ot sentence ot general courts
martial and included powers conferred in time or war by 
Articles or War 48 and 49, and is further empowered b7 the 
President to exercise the powers set forth in Article or 
War 50. . The exercise or such powers will be subject to 
and in accordance with the provisions or Article or War
50i.• . . 

6. 
It is, there:Core, the opinion ot the Board ot Beview tha~ the record 


ia legally. sut:Ciciant to sustain tba findings and the sentence aa moditied by 

the confirming authority. · · 


~~~ ,,......_.... 
~:~0::1.A.G.D. . · 

~' ""'P ~....;., 
. ~ .COJ:;;r.A.G.D. · · 

Ad~cate. 

· (Sentence as confirmed ordered execut 
GCMO 21 USAFISPA, l Mar 194.3) 
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DB IEPARTKm.r 
Services or Suppl;y . . 

In the Branch Ortiee ot The J'udge .ldTocate Geural 
.Melbo\trile, Victoria 

Board ot ReTiH 

CM .t.- 141 

trNI'?BD STJ.':rBS ) 
) 

T. 	 ) 
) 

PriTate J'am.. P. Traynor, . ) 
(le~e), and Printe no;vcl :a. ) 
Thiel, (206304.%7), both or Head- ) 
quartera Detachment, Baa• Section )
Bo. 5.. ) 

. ) 
) 

28 December, 19,2. 

Trial b;y G.C.K., conTened at 

Headquarter• 22nd Port ot Embar

kation and :aa.e Section '• .t..P.o. 

924. ..&.a to PriTate Tra1Jlor: Dia- · 

:honorable 	diacharge, contin8Jll8nt 
for four (') 19ara. A.a ·to PriTate 
Thiel: Diahonorable cliacharge, con
tillement for tiTe (5) ;years. Federal 
Correctional Institution, Eaglewood, 
Colorado. 

HOLDING b;y the BO.ARD OF HiVID 
STJ.GG, ROBElll'S, and .llJBmY, 

J'udp J.dwoatee 

1. The Board ot Rniew haa exUlined the record ot trial ot the aoldiere 
n.aned alloft and aubmi"ie tllie, ita opinioa, to the Aaaiatant J'uage .ldTocate 
General, Branch Ottice, Melbourne, J.uatralia. 

2. The accused were tried upon the following charge and epeciticat1oiu 

aiABGI: Tiolation ot the 93rcl Article of war. 

Specification: In that Printe J'amea P. 'fr&)'l'lar, Beacl
quartE!l'• Detachment, Bu• Sect1onJ(umber ~. JPO 92t5 
and Print• rlo7d R. Thiel, Beadquartere Detachment, 
Baa• Section Bumber ~. .lPO 925, acting jointl7 and 1Ja p-arauance 
ot a c01111110n intent, did, at Nortll J.delaide, south J.udralia, 
on or about 6 P.K., 26 J'ul.7, 1H2, b7 tore• and Tiolenoe and 
b7 putting hiJa iD. fear, felon1ouel7 take, steal &JLd C&rl"J' 
awa;y traa the peraon ot .Alfred S.aine Randell, ot Jlorth 
.ldelaide, South .l\latralia, the sm ot :ua, lawtul mone7 of 
the Ccmmomrealth of' J.uatralia, and ot the nlu ot a"bout
tn.02. 

The7 plead not gu1lt7 to the Charp and Spec1ticat1on and were toUna 
guilt;y ae charged. The7 were aentenct4 to be diahonorabl7 discharged the 
aerTioe, to forfeit all :pa;y and allo.ucea 4ue or to becc:me due, u.d 1io be 
contined d hard labor, P'r1Ta1i• J'amea P, Trar:uor tor tour (') 19ara and 
Printe J'lora a. Thiel tor tiTe (:S) reara. fhe renewing authorit7 aP
proft4 1ihe aentencea and 4ea1Sll&1'•4 fhe lederal Correctional I:nat11iution, 
:Saglewoo4, Colorado, aa the place ot confinement. Purauad to tJae·pro
Tiaic:ma ot .Article of l'ar ~. the record wu forwarded to the Bou4 ot 
ReTI,ew, Branch Ortic• ot The J\ldp J.d-.ooate General, Mel"bourne, J.uatralia. 

fhe 8Tidence ahows that about I P,K. oa Sunda7, .JUl7 ZI, 19421 the 
accuae4 came 1io 1ihe home of Dr• .iltred s. Randell, l'ell1qtoJl Square, Rorth 
J.delaide, J.uatralia, ·and asked Mra~ Ball.dell t~ a •bottle opener•. lira. 
Bana.U got the bo1'U• opener tor th.. but 1 t uyelope4 that the;y needed 
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a •oor~crew•. Th.e1 a.a.kid Mra. :Ran.dell •u ths1 could ccme inaide•, •hil• 
she aeeund the corka~e•. Mrs. ~ll asked them in the hall, ud h•r 
ll.uaband aot king he&e at the momeut, aha requuted her daughter to at&,J' 
with th&a. Her huahn4 returned in the uutiM and opeucl th• bottle 
tar them. Mra. Bodell ottered t.hea hot oortee, but the7 declined, u4 
she then retired to the a ittillg rooa, lHTi:n,c the accuHd and her hua\a.n4 1a 
the hall. 

Dr". Randall talked with accuae4 'fhiel .-ho told hill that hi• people 
were caitle raiaera u Texu, all4 thd e.ocuaecl 'frQUor'• people were •hHt 
growera (R. i)• J.couaed 'rr&JU01' let\ the houae and -.al.keel don the dr1Te•, 
!hiel reaaining 1Jl the houae. Thiel then atate4 to Dr. Randell that the:r 
nre on. their tirat nekend lean troia Sandf Creek and Jaad onl.7 12/- and 
requeated a loan of a "couple of ahillinga•. He then asked Dr. Randall 
tor a loan or a pound ottering to pui hia onrcoat up u 1ecur1t1. Dr. 
Rudell made the lou, retuaing to hke &J17 aecurit:r. J.ocuaed Thiel then 
ga~ Dr". Randall hia :naai9, aerial nUJiber, and address oa an enTelope. 
Thiel then uked Dr". Randell to •come down to the tront gate and aa7 good• 
'b1• to u• (B. 10). Dr. Be.nd9U ud Thiel then •strolled do11U the drin 
and toimd aocuaed Traynor aitUng oa the railill& out. id• t.he gate•, 
Dr. Banclell aaid to Thiel "Tb.er•'• :rour dopef friend waitill.g tor :rou• (B. 10) • 
'fra:rnor then approached dtuaa .•and. nen he got bHide 118 I got a hrr1t1o 
pact on. the hea4 with a tull bottle ot wine ·and the:a. I got hit on the 
right ear•. Who did that I don't know"(R. 10). Witneaa grabbed acouaecl 
Thiel and '\lle7 -rolled about a bit'~ and lle got • b7 the throd•. Thiel 
then aaid to Traynor "It'• 1Jl his hip pocket• and Tra1Jl01' •toot what mone:r 
I had and both ran don. the road•. Witneaa had l.22 in hia poctd. Witness 
nenr· became Ullconacioua but waa •too daz.ed to tollow them". Be returned 
to the Ji.ouae and rang up the police. J.ccuaecl were apprehended th• tollowina 
4&:1 and detiJlitel:r 1de:at1tie4 by Dr". Randell u the on.ea who aaaaulted and 
robbecl him. Witneaa did not think either ot accused were ~intoxi~t•di• 

. Both aocuaed toot the atand and teat.1t1ed that the7 were drunk an.cl 
rememlMlr Ter7 little ot the happeninga on the nigllt ot the alleged crime. 
Bonnr, both remembered being in Dr. Randell'• hau. TraJllor recall• 
aitting 1Jl a chair and geU1ng aick and leuing th• houa• and ot Thiel 
aafiD& to h1111. •come oJl let'• go•. Be remembera •ptting on a traa ud the 
conductor a&71ng somethill.g to me and I remaaber him"(R. U). Thiel reoalla 
going ill~ Ik'. Bandel?a hOllllt and opellill& a bottle ot wine, borrowing J.l troa 
tr. Randell. and giTing hill his name, organize.tioa, and aeri&l 0n'Ullb•r (H. 21• 
3). . 

The •Tidence ta olear and convincing that both accused uaaulted 
and robbed nz... Bendall in the manner alleged in t~e Charge and Specitication. 
Bath were poa1~1Tel7 1dent1t1ed bJ nz... Randell •• the perao:a.a who aaaaulted 
and robbed ha. Both participated in the use.ul't and the actual rol»ber:r. 
Their deteue that the:r were 10 4run.k as to 1te unable to relll8mber ~ing 
1a Ulltenable, ~couaecl Thiel reoalla 1:a. detail goi.nc into Dr. Randell'• 
homa, openillg a l»ottl• ot win., l>orrowlng one pound and ghing hia correo't 
name, organization and aerial number. Traynor recalla baiDg in th• hOJ119, 
aittiug 1Jl a chair, getting aiclc and leuing. boarding a trma and oonnraing 
with and remambering the conductor. Dr. Randell teatiti•d neither or ac
cused were "lntoxi"Cated•. 'lhe COUl't wu warranted in tinding ~at the ao
cuaed were .tull.J capable ot tnowing the reaulta of their conduct. The · 
JIUUUler ill which the crime waa perpetrated negatiT•• the 4eten.e ot drunken
neaa but on the contrar:r shows a ••ll co».ceincl plot and it• execution•. 

·'rhe eTidenoe contains all the neceaaar7 elementa ot the crilmt charged and 
1a clear ·and conTincing of aocuaeda' guilt. llo errora atteoting the eu'D
atanUal righta ot the acouaed appear in the record and the tindinp of 
pilt7 are tull7 auatained. 

5. 
The record ahowa the ••1'Tice reoorda ot accuae4 to be aa tollow11 

I 
! 
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"'Pl"hate J"emea P. Traynor. 
J.ge 22 yeara, Pay, $60.00 per month, illotmeah 

to dependenta, $10 per ~onth, GoTer11119nt Inaurance 
deduction, $6.60 per month. De.ta aa to aerTice: 
Enliated in Regular A.rmy, J"anuary S, lg42. 

Pr1Tate Flo7d R. Thiel. 
Age 24. yeara, Pa7 $60.00 per moath, illotmanta 

to dependenta, none per month. Gonrnment Insurance 
deduction, none per month. ·De.ta aa to aerTic•~ 
ll:nliated in National Gue.rd, Septe~r 30, lg40." 

ror the reaaona stated aboTe the Board ot ReTi•• ia ot the 
op111io11 that the record ot trial ia legally autticient to aupport the 
tindillgll ot gu1lt7 ot the Charge, and the Spec1t1cat1on thereunder, and 
the aentenoe. 

(J2c)_~ . ,............ 

1 -~ Col.,J".J..G.D• . : 

' 

l' ~ ~ , JUdge AdTOC&te 
L£C01., J".J..G. D. 
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:·1.:....1. DEfA.-t'l'1Wl1.l' 


Services of Supply 

In the Branch Office of Tl:e .Tudge Advocate General 


Melbourne, Victoria 

Board of Review 

CM A - 162 

U N I .T E D S T A T E S 

v. 

Private Sidney F. Grahem, 
(38021362}, Company I, 
29th ~uartermaster Reginent 
(Trk}. 

r:ecember 18, 1942•. 

Trial by G.C.M., convened at 
Parramatta, N.s.w., lat .Tune, 
1942, reconvened at Mt. Isa, 
Queensland, 14 .Tuly, 1942, and 
at Brisbane, Queensland, 20 Nov
ember, 1942. Dishonorable dis
charge and continem:int for life. 
Penitentiary, McNeil Island, 
Washington. 

HOLDING by the BOA..~D OF REVIEW 
STAGG, nOBERTS t and MORPHY• 

.Tudge Advocates. 

l. The Board of Review has examined the record of trial in the case 
of the soldier named above, and submits this, its opinion, to the Assistant 
.Tudge Advocate General, Branch Office, Melbourne, Australia. 

2. Accused was tried.upon the following charge end specification: 

CHARGE: Violation of the 92nd Article of War. 

Specification: 'In that Private Sidney F. Graham, Co. "I", 
29th Q;uartermaster Regiment (Truck} did, at Kensing
ton, a suburb of Sydney, Australia, on or about 
April 25th, 1942, forcibly and telonioualy, againat 
her will, have carnal knowledge ot Vera Goddard. 

He pleaded not guilty to and was found guilty·as charged. He was 
sentenced to be dishonorably 4ischarged the service, to forfeit all pay and 
allowances, due or to become due, and to be confined at hard labor for ten 
years. The mandatory penalty for this offense be~ng death, or imprisonment 
for life, the reviewing authority ordered the court reconvened for the purpose 
of properly sentencing the accused. The court duly and legally convened, 
revoked its far-mer action and sentenced accused to be dishonorably discharged 
the service, to forfeit all pay and allowances, due or to become due, and to 
be confined at h8rd labor for the term of his natural life. , The reviewing 

' 	 authority approved the :findings and the sentence and designated the United 
States Penitentiary, McNeil Island, Washington, as the place of confinement. 
Pursuant to the provi'sions of Article of War 5Qi, the record was forwarded 
to the Board of Review, Branch O:f'fice of The Judge Advocate General, Melbourne, 
Australia, 

The evidence shows that Vera Goddard was employed as assistant 
secretary of the Australian Golf Club, at Kensington, and had been so employed 
for l7J years.. She lett the Club at twenty minutes past eight o'clock on 
the evening ot April 25, 1942, and walked down a footpath on the Kensington 
Race Course, to catch a bus to her houae (R. 2). The footpath paralleled 
a main road with street lights, Air raid shelters were lo~ated about 20 
feet f'rom the footpath. About half way from the Club to the blµ! station · 
witness was approached from the :tear by .a soldier who asked the way to Rand

·,_.~ick' Race Course (R. 2). Witness directed the soldier to the Race Course, 
~both continued walking in the__se.me direct~ When passing an air raid 
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shelter the soldier. grabbed witnass, placed his hand over witness's mouth 
and nose, and pushed her toward the entrance of the air raid _shelter telling 
her·, "Ii' you do not keep quiet I will kill you" (R. 3). ·Witness, who 
weighed 1Z4 pounds, struggled, tried to break his hold, tried to bite his 
hand, but the· soldiel" was too strong and he·r resistance was futile. In 
the struggle an umbrella witness was carrying looped over her gloved hand 
was.broken. At the entrance to the air raid shelter witness stumbled and 
fell full length on the sand. The soldier·pulled witness around a right 
angle corner of the shelter and dropped her on the floor, (R. 4) on her 
back. The soldier undid witness's clothing and accomplished his purpose, 
which carried with it all the essential elements of rape. Witness pro
tested "volubly and struggled as much as I could and I tried to get up, 
but it was impossible when he was on top of me"tR. 30). After the 
assault witness caught a tram and immediately went to the office of her 
doctor in Kensington, arriving there at half past nine o'clock. The 
doctor was out, but the doctor's assistant gave her a cup of.coffee and 
some tablets and tried to communicate with Dr. Halliday and Dr. Daniels, 
neither or- whan were available. Dr. Halliday was subsequently contacted 
on the telephone and instructed witness to "Wait till I get back". Wit
ness asked the use of a bathroom to "clean myself' up" as she did not want 
her mother to,know what.had happened (R. 6). Dr. Halliday arrived at 
his office at eleven o'clock P.M. He examiD.ed witness, gave her a contra
ceptive, and a syringe,. and drove her home. 

The nurse, Isabell Croft, testified that when Vera Goddard came to 
the of'f'ice of Dr. Ralliday "sometime e.f'ter nine" fi• clock P.M.J "she was 
very agitated and trembling all OTer and supported herself' against the 
wall" (R. 13). "Her hair was e.lso disheveled and covered with sand, she 
was dirty as though she had been rolled in the dirt and sand." "lier 
umbrella was broken, she had a bag with eggs and things in it, and they 
were broken" (B. 14). Witness corroborated Miss Goddard's testimony as 
to the treatment given her by witness and of' her ef'f'orts to contact .Drs. 
Halliday and Daniels.· Dr. Halliday arrived about a quarter to eleven or 
eleven o'clock.· · · 

' Miss Goddard came to work on the morning of' April 26, following the 

alleged attack, e.lthougll it was her •day of'f'" as she knew •a reaction was 

going to set in" ·(R. 7). She notif'ied the Austre.lian :police of' the crime 

that day at 12 o'clock. 


On the afternoon of' !pril 27, ig42, while walking along Anzac Parade 
she saw accused. end recognized him as the man who had assaulted her the 
previous Saturday n~t. Accused turned and "I"' am pretty certain he 
recognized me" (R. 7), and then entered a hamburger shop where there were 
approximately ten colored men sitting at the bar. They were all American 
soldiers or .;Tarioua colors (R·. 8). Witness then ran to a nearby police 
station e.n.d.shortly returned with "Detective.Q;uinn and a policeman in 
unifOJ.'m •(R. 8). Accused ha.d lef't the hamburger shop, but witness saw 
him standing near a petrol pump, pointed him out to the police and ac
cused was then arrested by Detective Q.uinn (R. 9). He· denied his guilt 
and said "I have never seen you betore lady• (R. g). Witness stated she 
e.lso ~cognized accused's voice and upon being asked what she would like 
accused to say, replied, •show me the way to the Randwick Race Course" • 
.lccused repeated this sentence and witness def'initly and positively' 
identified accused as the one who had attacked her on the previous Sat
urday nigbt (R. 9) • ' · . . . 


On cross-examillation witness testified that her duties at the golf 

club required a •certain amount 01' trainiDg in recognition, because I 8Ill 


in a priTate club where members are introduced to :u.a .and we have to know 

them again" (R. 10} •. That.the road where the alleged attack occurred 

we.a a "main road with street lights. There was a light which shines 

·directly in the mouth of' the shelter•. He [8.ceuse2.7 was in silhouette 

the whole time, and a silhouette is the clearest recognition of' the f'ace. 

It.was •not a very bright night but it was light enough to see a person 

along side of you" (R. 10). That there was no doubt in her mind, the:te 


·was not a possibilit7, even remote, that she ,could be mistaken in her · 

identitr of' accused for.•I had his voice in my ear and his f'ace was very 

close to mine• (R. U). _ He ha2 ~ ~"fHJ6rominent low91' jaw, thick lips, 

dark brown complexion, 6 f'eet, on"~:?ffr~ and broad in proportion", 
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which was the same description given by witness to the police on the morn
ing or April 26, ;1942 (R. 12). . 

'· 
4. 

,The accused elected to remain silent. Zenora Anthony, a witness 
tor the defense, testified that on the afternoon, and part or the night or 
April 25, 1942, he was shooting dice and that accused took part in the ~ame. 
Witness knows accused was in the game "after dark", but witness le rt the 
gene, w~ to town and had supper at about 8:15 or 6:30 (R. 15-16). · 
Clarence Wilson was also in a crap game about 7:30 P.M. It was dark and 
they had candles burning. Accused asked witness to change a five pound 
note tor him. The time was about seven o'clock (R. 17). Archi"i?ald Bird
ines testified that between 6:30 and 7 o'clock he was gambling and that 
accused was in the game, dressed in fatigue clothes (B. 19~20). Columbus 
Moore testified that he borrowed a field jacket and a pair' ot civilian 
shoes from accused, and that the time was about 8:10 or 6:15 but "I would 
not be sure what time it was" {R. 23). · ':5J"oe R. Davis testified that he 
saw accused in the company street. about 8:45 dressed in "coveralls". Wit
ness was going tor a _"hot dog" and asked the guard the time. · 

First Lieutenant Frederick K. Pearman testified accused was a 
member of his company and had been since March 27, 1941. That accused 
had been a good soldier, had: a very good record and no previous convictions. 
He classified.him "as one ot my best truck drivers" (R. 25). 

Witness made two trips to an air raid shelter on Anzac Parade, 
one in the afternoon and one at night. The shelter is totally dark inside, · 
you "cannot see your hand bG.rore your race•. There was one small.street 
light about the candle power or a flashlight. In the opinion or witness 
it would be very hard to identity anyone at night in that vicinity (R. 26). 
It was the opinion ot witness that a p~rson could not identity by silhouette 
it standing between the shelter and ~he entrance (R. 27). · 

Ji. 
ill ot the elements of the offense charged are proven. The 

victim positively identities the accused as being the one who cOl!lllitted 
the cr:lIDe. Miss Croft testifies as to Miss Goddard's physical and mental 
condition imnediately thereafter which tends to further corroborate the 
testimony of Miss Goddard. The defense ottered no evidence to show that 
the shelter described by Lieutenant Pearman was the same one as testified 
to by Miss Goddard, nor was any evidence ottered to shair that the lighting 
conditions on May 3, 1942, the time tm inspection was made _by Lieutenant '· 
Pearman, were the s8Ill8 as on April 25, 1942, the date ot the alleged attack. 
The testimony of the witnesses for the defense was contusing.and not con
vincing and the court, by it's tindi~1 did ·not consider the alibi of ac
cused established. · 

The sentence first imposed by the court not being authorized by the 
g2nd Article ot war, there was no error in the appointing authority returning 

' 	 the record to the court tor a reconsideration of the sentence in accordance 
with the mandatory provisions of the Manual for Courts-Martial, under Article 
ot War 40. This was legally done and the mandatory sentence _duly promul
gated by the' court. 

e. 

The record shows the- service o~ accused to be e.s follows: 

"Sidney l!'. Graham, No. 38021362; J;>r:l.vate, . 
Comp8JJY I, 29 Q..M.c., Truck. The accused is . 
twenty tll'O years of age and seven months and re
ceives pay ot thirty dollars per month and allot
ment to dependants ot 24 dollars per month9 and 
no Government insurance. The accused was in
ducted at OklahOlll8., State Oklahoma, March 27, lg4lt 
and his reserve record shows no previous conviction 
either within the Statutory limit or without it.• 
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No errors appear in the record which affect the substantial 
rights of the accused, and the evidence fully warrants the findings by 
the court. 

For the reaso,ns above stated the Board of Review is of the 
opinion that the record of trial is legally sufficient to support the 
findings of guilty of the Charge and the Specification thereunder, and 
the sentence. 

Advocate. 

Advocate. 

' . 
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WARDEP.ARI'MENT 
Services of Supply 

In the Branch Office of The .Tudge Advocate General 
Melbourne, Victoria 

Board of Review 22 December, 1942. 

CM A - 180 ·. 

UNITED STATES 
Trial by G.C.I14r, convened atv. Townsville, Queensland, 5 

l'rivate .Toseph F. Valdes, November, 1942. l.Jishonorable 
(14066277}, 464th Ordnance discharge and confinement for 
Campany. fifteen years. u.s. Disciplinary 

Barracks, Fort Leavenworth, Kansas. 

HOLDING by the BOARD OF REVIEW 
STAGG, ROBERTS, and M:JRHIT, 

.TUdge Advocates. 

1. The Board of Review has examined the record of trial in the case of 

the soldier named above, and submits this, its opinion, to the Assistant .rudge 

Advocate General, Branch Office, Melbourne, Victoria. 


2. Accused was tried upon the.following charge and specification: 
~ .·... 

- CHARGE: Violation of the 58th Article of War. f 

Specification: In that Private .Toseph F. Valdes·, 464th 

Ordnance Company, Charters Towers Air Base, Charters 

"Towers, Queensland, did, at Townsville, Queensland, on 
or about May 5, 1942, desert the service of the United 
States, by absenting himself ~ithout proper leave, from 
his organiza:bion with intent to avoid hazardous duty, to wit: 
his platoon was scheduled to embark the following day to a 
place known to. be UJlder frequent enemy fire, and did remain 
absent in desertion until he surrendered himself at Alva, 
Queensland, on or about May 31, 1942 • 

. He pleaded not guilty to the charge· and specification and was found guilty 
as charged. No evidence of previous convi-ctions was· introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all pay and 
allowances due or to becon:e due and to be confined at hard labor for fifteen 
years. The reviewing authority approved the finding and sentence, and desig
nated the United States Disciplinary Barracks, Fort Leavenworth; Kansas, as the 
place of confinement. Pursuant to the provision or Article of War oo}, the 
record was forwarded to the Board of Review, Branch Office or The .Tudge Advocate 
General, Melbourne, Victoria. · 

3. · The evidence shows that during the first week of May, 1942, the ac• 

cused,then stationed at Townsville, Queensland, was advised.that his organi~ 

zation was to move :llllmediately to a station in.the combat zone eJtd in close 

proximity to the enemy (R. 8). He, with other nembers of the organization, 


.was 	given a pass on the night of May 3 or 4, 1942, which expired.at 12 midnight. 
On the morning of May 5, 1942, when the organization embarked accused was not 
present and although search for him was made, he could not be round (R. 8)·•· 

Mr. Vladislad Darveniza, a civilian farmer, residing about 86 miles from _. 
Townsville,testii'ied that on the morning of May 6, 1942, the accused, dressed 
in civilian clothes, "came to his place", admitting that he was an American 
but denying that he was a deserter, or a member of United States Army forces,•• 
and asked for a job. (R. 17). Witness promised accused work in two or three. 
weeks and accused said that "he would wait" • .' "After about 2, 3 1 or 4 days", 

.'!... 
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he admitted that he had lett the American A:rmy, saying "he had leave till 

midnight that night and he got into a party with an Australian boy and girl 

and they got him drunk on whisky, and he said it was about 10:00 a.m. next 

morning when he woke up, and he was afraid that if he reported him.salt that 

he would be shot as the penalty was death" and further said "I would like 

to go back but I am afraid they would shoot me• {R. 17). 


Darveniza assured accused that he would not be shot, whereupon accused 
on May 31, !942, surrendered himself' to a U.S. Army Signal Corps installation 
at A:jr. On the way to the military post Valdes attempted to find his uni

• :f'ormwhich he 	had hidden in the bush, but the locality had recently been 
burnt by fire and the clothes could not be round. 

Defense counsel made an unsworn statement on behalf' or the accused 
whidl coIToborated the testimony o:f' the prosecution.witnesses and attributed 
the absence of the accused, only to the fact that because he had been drink
ing he had missed the boat and became "scared" (R; 30). 

4. ill of the elements or desertion are proven by clear and convincing 
evidence. He was .a long distance from his station,· dressed in civilian 
clothes. He denied being in the military service and was attempting to 
find work in a civilian capacity. He knew hia organization was moving into 
a combat area and not until after three weeks did he surrender him.salt. The 
use in the specification or the word Alva instead or A:Jr as the place where 
the accused returned to military control is not a material variance.. . 

No errors appear in the record which injuriously a:f':f'ect the substantial 
rights ot accused, and the evidence fully warrants the findings o:f' the court 
and.the· sentence. 

The record shows the service record o:f' accused to be as follows: 

"Age 25-3/12 years, Pay $59.75 per month, Allotments to· 
dependents (None) per month. Government Insurance de
duction, $6.70 per month. · · 
Data as to service: PRIOR SERVICE: None. CURRENT-EN-
LIS'IMENr: Enlisted at Fort McPherson, Georgia, January 
2 1942, to serve duration or war plus six months". 

5. For the reasons above stated the Board of Revie~ is or the 

opinion that the record of trial 1a legally sufficient to support the 

findings o:f' guilty of the Charge and the Speci:f'ication thereunder, and 

the sentence. 


~· ,,.... ......... 

• J .A.G.D. 

~JUdgeAd-.ocate:=t=cor.: J.A.G.D. . 

J'udge Advocate. 
J.A.G.D. 
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WAR DEPARTME:Nr 
Services ot Supply 

In the Branch Of'tice or The Judge Advocate General 
Melbourne, Victoria 

Board of' Review 

CM A-204 	 a J"anue.ry, 1943. 

UNITED ST.ATES 	 Tried by G.C.M., convened at 
Noumea, New Caledonia, Nov

v. 	 ember 12, 1942. Dismissal 
from Service, total forfeitures 

1st Lt. Malcolm E. Jenna (0389205), and confinement at hard'labor 
?47th Field .Artillery Battalion. tor five (5) years. Federal 

Correctional Institution, Engle
wood, Colorado. 

HOLDING by the BOARD OF REVIEW 
STAGG, ROBERI'S, and MURPHY, 

Jud.ge Advocates. 

1. The Board of' Review has examined the record or trial in the 
case of' the officer named above, and submits this, its opinion, to the 
J'udge Advocate General, Branch Office, Melbourne, Australia. 

2. The accused was tried upon the following charges and specifi 
cations: 

CH.LRGE I: Violation or the 93rd Article of' War. 

Specitication 1: In that First Lieutenant Malcolm E. J"enna, 
247th Field Artillery Battalion, did, at Service Battery 
Jirea, 247th Field Artillery Battalion, on or about. 
August 30, 1942, commit the crime or sodomy, by feloniously 
and against the order or nature haTing carnal connection 
by mouth with Master Sergeant Marshall P. Demarais, 247th 
Field Artillery Battalion. 

Specitication 2: In that First Lieutenant Malcolm E. J"enna, 
247th Field Artillery Battalion, did, near the highway 
known: as Colonial Route No. 1 between the Headquarters 
area of' the 245th Field Artillery Battalion and Boulapari, 
New Caledonia, on or about September 4, 1942, conmit the 
crime of' sodomy, by feloniously and against the order of' 
nature having carnal connection by mouth with Corporal 
Elmo w. Snowden, 247th Field Artillery Battalion.· 

CHARGE II: Violation of' the 95th Article or War. 

Specification 1: In that First Lieutenant MalcolmE. Jenna, 
247th Field Artillery Battalion, did, at Noumea, New 
Caledoni~, on or about October 14, 1942, conduct himself' 
in a manner unbecoming an of'f'icer and a gentleman in that 
he made improper advances toward Private First Class 
Bethel Heugel, Service Battery, 247th Field Artillery 
Battalion, by placing his hand upon the private IB.rts of' 
said Private Heugel. 

Specification 2: In that First Lieutenant Malcolm E. Jenna, 
247th Field Artillery Battalion, did, at Bourail, New 

http:J"anue.ry


(54) 

Caledonia, ·on or about October 9, 1942, conduct 
himBelt in a manner unbecoming an otficer and a 
gentleman in that he made improper advances toward 
Printe First Class Frallk A. Rutledge, SerTice 
Battery, 247th Field .Artillery Battalion, by placing 
his hand upon the private parts ot said Private 
Rutledge. 

He pleaded not guilty to and was tound guilty as charged. He 
was sentenced to be dismissed th& service, to torteit all pay and allowances 
due or to become due, and to be con.tined at hard labor fer a period ot five 
years. The reviewing authority approved the sentence and the contirming 
authority duly confirmed the same and designated the Federal Correctional 
Institution, Englewood, Colorado, as the place of confinement. Pursuant 
to provisions ot Article ot War 5oi, the record ot trial was torwarded to 
the Board ot Review, Branch Otfice of The· J"udge Advocate Genara"L, Melbourne, 
Victoria. 

3.' The evidence shows that on August 30, 1942, about 8:30 or 
9:00 P.M., accused asked Master Sergeant Marshall P. Demarais to come to 
his tent. The witness who was the Master Sergeant ot the battery ot which 
the accused was colllDl8.llding officer, complied with this request. Accused 
asked witness to have a drillk and they consumed a bottle of beer, a bottle 
ot gin and a bottle of Termouth (R.8). Accused then •played around" wi'th 
witness who wanted to leave but the accused said •no". Accused unbuttoned 
witness's paD.ts and cOilllllitted sodomy upon.him per os. Witness •could not 
rssiat because he was not in a good state ot physical being•(R.9); things 
were •blurry" and he was •too weak to push him away• but he •tried9 (R.13). 
Witness lett at 10:00 P.M., got in his truck and went to sleep. He did 
not teel capable of driving it the 150 yards to the parking place. (R.15). 
He had se.rTSd under the command of accused since May 29, 1942 · and had 
never •been in any trouble with him9 (R.ll). · 

On September 24, 1942, Corporal Elmo w. Snowden was on a three 

day pass in Noumea. · He met accused who asked him if he wanted a ride back 

to camp. Witness accepted and left Noumea on a truck. They stopped at 

the 246th Field Artillery for supper, fitter which witness lay down and 

went to sleeif. Engine trouble developed and the truck was pulled to the 

side of the road sOJIJewhere between the camp or the 246th Field Artillery 

and Bouleupari. It was here that accused committed so~omy on witness per 

os. Witness told accused 9 to stop three or tour times and pushed him away• 

(R.12,20). After the act accused lay down in the truck and went to sleep. 

Witness slept under a tarpaulin some distance from the truck:. Later in the 

night accused sent a gual'd, who was stationed nearby, directing witness to 

return to the truck:. Witness refused to comply but stayed where he was 

until next morning when the truck was towed to a service station. Accused 

had not been drinking in Noumea but when he lett the 246th Field .Artillery 

•he.was pretty drunk but he could drive".(R.16). 

Private First Class Bethel Heugel, a member ot accused's battery 
and his driver tor about six weeks, testified.that he drove the accused 
to NoUlll8a on October 14, 1942, and that they spent the night in a Frenchman's 
house in that· city. .lccused, another officer, and two enlisted men were · 
in the room and drank some whiskey while witness drallk 9 a tew beers•. 
Witneas was not drunk (H.24). •When we were ready to go to bed• and 
betore witnesa had taken hia clothes ott, •Lt. J'enna wanted me to sleep 
with him. I said no. He ate.rted playing around. He tel~ ot me and 

played with m:r penia•(R. 23, 24, 25). Witness thought that accused was 

going to commit en •act upon him• so he got up and slept on a dinn in 

another room. Accused was not further molested that night. 


- 2 
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Private First Class Frank A. Rutledge testifled that he knew accused • 

tor three months; that about on Octo?er 9, 1942, when he was auppoaed to be 
on guard duty at Bouril, the station of accused's battery, accused phoned 
for witness to come to hia house. He went to'the house, waa ottered 
•hat he thin.ks was rum and they both drank. "He kept wanting me to 

drink: booze". Accused told witness to get undressed; wai:ieas complied 

and went to bed. Accueed took his (Rutledge's) pen.la in. hia hand and 

"played around" with him.. Witnesa turned ·over on his stomach and in a 

tew minutes accused went to his own bed (R.29). Witness was not drunk 

and knew what he was doing (R.29). 


First Lieutenant Willard r. Hines was called aa a witness tor the 
court. He testified that he had known accused •since the formation ot the 
battery"(R.62). Accused was witness's battery commander and witness had 
"a li~tle trouble with him as battery commander.• (R.63) He had seen 
accused seeking the company ot enlisted men socially (R.65). Witness 
thinks accused ·made an improper advance toward hilll about 10:00 o'clock 
one evening attar accused had invited witness to his·tent tor a drink. 
Witness stated that he did not drink all7thing aa he thought it "might 
bother my· appendix. "(R.66). Accused .-.anted to examine me" and thinking 
it· was a joke, or that accused "knew something about it", he unbuttoned 
his trousers, pulled them down., and lay on the bed (R.66). · •1 wanted to 
see what he would do, thinking that he would put his hand around the 
vicinity ot my appendix, but instead or that he put his hand right abOTe ·. 
my penis. He 111ade two or three attempts trying to convince me to keep 

my hand away• (R. 67). Witness turther stated that there was some doubt 

in his mind as to accused •trying to reach my penis but he thought he was 

trying"(R. 69). Witness stated that prior to the time charges were 

preferred again.at the accused that they spent the night in NOlU!lea together, 

and that eccU89d did not approach witness at that time (R.7l). WitneH 

:tarther hstitie4, "Some aar he ( 1enna) has alept with enlisted men, I 

did not see .that. .The only thing that I have heard is that :men go out 

to pick him up .and then come back in the morning" (R.65) and in response 

to the question by the president or the court, "Doe• this ofticer have a 


·reputation with respect to playing around with people's genitals?", an
swered, "Yea, air, trom what I have· heard• (R.67). · 

Lieutenant Colonel Robert E. :Mottet testitied that he was accused's 

comna.nding otticer; that he considered him a •capable otticer, and as a. 

supply otticer he was over and aboTe the &Terage• (R.34). He knew or · 

no ill-reeling between sergeant .Demarais and the ao.cused (R.76) and con

trary to the teattmonr or the accused 414 not "support the action or 

Sergeant Demarais as opposed to the action suggested by Lieutenant J"enna." 

(R.76). 


Captain Thomas w. Casey had known accused tor six ysara,. having '

spent tour years with him at lie.l'T'1'd 'OniTeraity. He conaiderecl the 

accused a "good otficer"(R.37) and Captain Robert B. Keith, who knew the 

accused aince 1Q41 considered him "better than the enrage• (R.40) • 


.' First Sergeant Ruggin° testified that on one occasion he had heard 
Sergeant Demarais aay, "It Lieutenant 1enna did not atay away trom him h• 
would have to ahoot him" but did not know what proTOked the remark (R.43, 
44) and knew ot no trouble between them. such statement waa apparently 
made atter the accused had learned or 'the charge• by the Sergeant again.at 
him and the accused had said "that,he was going to get two men" (R.72). 

!4• .Andre Loaac testified that he permitted accused to uae a :ro01ll 
in his houae in NoU1118a. That the acouaed was never there alone but 
generally came with a lieu~enant and a sergeant.~ That on ·ona occasion 
accused brought his chatfeur but the chatfeur had 1lept in another rOQlllo 
~at he had nenr aeen the accused drinlcing with enlisted men but that 
it was possible fer hilll to dri.nlc in his room without witneH knowing of i'\i 

. (R.Gl) • 
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Accused elected to take the stand end testified under oath in the 
following sequence and manner: 

The first accused knew anything "we.a wrong within the batter1 
was when someone told him there were two accusers and, later on 
there were three" (R.47). Accused did not believe the storr 
and sought the Colonel's advice. He was •amazed d the 
accusations of Lieutenant Hines (who'at this stage ot the pro
ceedings had not yet testified) but did not think mnch or the 
tour enliated man•. Acouaed had •warned Lieutenant Hines on 

- several occasions. to run his on section• (R.48) and ~ergeant 
Demarais continuously went over my head and discussed attaira 
with the battalion c0llllll8Ilder•. Accused had no recollection 
•ot that particultr night Sergeant Delll8l'ais mentioned but on 
several occasiona I have given him one or two bottles or beer• 
{R.48). On October 9, 1942, a party had been held in Bouril 
fer orticers only• Accused admitted that on this ocoaaion he 
called Printe Rutledge who was on guard dut7, at 10:00 P.!4., 
to drive him back, and "hat he had asked t'1r a guard •be• · 
cause 1 t was late and I did not wut to. get an7one who had to 
work next day because the7 were aaleep• (R.48) • I:Ie ate.tad, _ 
'•Rutledge ae.id I ottered him rum or liquor, he aaid he drank 

· lt and went to bed. Re did drink aome and then nnt to bed but 
as tar as anything else happening I Ul not aware of it•(B.48) • 
•with reference to that incident ot which Heugel spoke of 
and also the one bf Snowden I recall as tar aa I know I know 
nothing•(R.49). Accused stated that Lieutenant Hines had 
slept with hilll tour times atter B.inss had alleged that he, the 
accused, •had played with bi.a legs• and ••ttempted to ootmnit aodQlllJ· 
on him•. (R. 48,49). - On croaa..xulinatl.on aocuaed stated he had 
troublt with Sergeant Demarais ever since he became a Master 
Sergeant. That he telt temare.ia we.a head-atrong and that he an4 
Heugel held malice toward him. •t do not think that the othera 
hold an7 me.lice toward u•(R.4Q).. J..ocuaed apeciticall7 denied 
giTing liquor to Rutledge, Heugel, and Demaraia but a4m1Ue4 
that Oll 11veral occaaiona he had ginn them aenral bottles of 
beer and aoma wine, although he had previoualr teetitie4 that 
Rutledge •did drink 80Jlle and went to bed", (B.48). That the 
reuon he _atared in a prhate home in Noumea waa· that when 
on dut7 u auppl7 ottieer he trequentl1 had to atar wo ar 
three di.J's and no accommodations were aTailable at the hotela. 
J.ocuaed acSmitted that u and Snowden were j..n the sue nhicl.e 
and thd they apent the night on the aide ot the road near the 
U6th JJ. areii because ot car trouble (R.52). Accuaed ac1111tted 
that on .one occasion that u enliatad_ man had alept with hill 
in the home in which he ate.red •hile in l!lo\Ullea (R.~). !hat at 
all ttmea, during the period in queatiplli

0 
he had control of hia 

aenaea \nd mental powers and that he had no knowledge Qt the 
alleged acts (R.57). · 

· B7 atip'Dl.aUon a ate.t1JMnt was 1ntroduee4 in eTi4ence signed bJ wo 
medical ottioe:rs that e.oouaed •we.a not insane at the time ot the alleged 
or:lJDH tor which h• wu being held•. llioluded in thia statement there 
appears the tollowing : "he bl81118a his acts on poor tamilJ background, I: · 
prnioua experiencea of a a1mile.r nature, and drinking at the Ume ot · 
the acta.• (Proa. Xx. l). 

. . 
!be ott•na•• ot ·which the aocuaed wu found gullt1 ere pronn bf 

clear. and .OOD.Tincing nidence. !be 'YerJ nature of the crU.a ot which 
aocuaed 11 charged precludea the }>resence of witneaaes, other than the 
,immediate petiea to the act. In the inatant cue, howenr, there 1a um.ch 
corroboraUng nidence which has. a lllaterie.l bee.ring on the ieaua • . J.o
ouaed admita ha.Ting ginn win& end beer on seTeral occasions to the. tour 
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witnesses directly concerned. He admits that' ha called PriTate 

Rutledge from guard duty on the night in question aad that at a 

house reserved tor the use ot orticers only, after the other orticers 

had left, he gave witness rum, or liquor, end that Rutledge went to 

bed there, but he ottered no exp~tion tor his actions. He ad

~tted that Private Heugel drove him to Noumea on the date testified 

to by thltwitness and turther admitted haTing been with Corporal. 

Snowden on a truck at the time end place ot the ortenae testified to 

.by Snowden. He was 1181118.zed• at the accuaaUon ot misconduct 1!14de b7 

Lieutenant Hines, but did not apecitically den7 tha acts which were 

the bases tliereot. These tacts, with the direct arul unequivocal 

testimon:y ot the tour witnesaea primaril7 inTOlved, weave such a nb 

ot eTidence around the accused that the court was olearl7 warranted 

in finding hill guil'Cy e.a charged. 


The contention ot the accused that the testimony ot the several. 
'witnesses involnd in the acts alleged was false and engendered by 
malice, is not corroborated b7 the evidence. ~ccuaed himaelt testi 
fied that only. Demarais and Heugel, ot the tour rl tneaaes, bCXL"e melice 
toward him. Lieutenant Colonel Jlottet and Sergeant HU8gi.n denied an7 
knowledge ot ill-feeling between the accused and Demarais. Without 
acme degree ot proot, ot which there 1a none, a conclusion ia unwarranted 
that the accused could have. been •tramed• by all tour of the complaining 
witnesses, and al.so by Lieu.tenant.Hines, each testifying to acts alleged 
to han occurred a1i ditterent times and places, the opportunity tor 
each act was a4mitted by the accused. ?ran the testimony, the truth 
ot the accuaa:tiona, rather than their tal.aity, i. the more reasonable 
conclusion. 

The testilllon:y ot Lieutenant Rines as to alleged illlproper adTences ' 
made to him by the accused was in explanation ot an act not contained 
in any ot the specifications tazr which the accused waa on trial but 
eTidenca Of Which was first placed betorethe· Court by the aceused's own 
teatimon:y. It has been repeatedly held, moreOTSr, that upon a trial 
ot haTing committed an:y ot the crimes known as •a8Xllal ottenaea", •Ti
dence ot prior acts of the aame character are admissible, altho1J6)1 such 
prior acts ar•• in and ot ·themselves, crimes '.(seo. !~, Wharton,· Criminal. 
Evidence). Accordillg].)-, the admiuion of such teatimon7 was not 
erroneous. The court, by its 0114 questioning, improperly placed the 

·accused'• character in evidence b7 hJPothetical questions propounded 
to Tarioua.otticer witness•~· These witnesses, in'the main, testified 
taTorably with reference to the character ot the accused end tbe Board 
therefore deema the errQr harmless. 

Testimony of Lieutenant Bines, trom which the reputation or the 
accused tor the camnission of acts ot aezual. pernraion based solely . 
upon ._hat the witllesa had heard•, should not have been admitted in 
eTidence., The statement of the medical ottioere,· admitted b7 stipu
lation, contained evidence tantamount to a confession by the accused 
ot the acts cherged. . Paragraph 126, Manual tor Courts-Martial, 19281 
stated in pertinent pert that, ·~ stipulation which practically amounts 
to a oontees.ion where the accused has pleaded not' guilty and such plea 
still stand.a • • • should not ordinaril7 be accepted b7 the court * ** 
in*** important cases a stipulation should be closely_scrutinized 
before acceptance•. Although the subject ot close scrutin:y the ad• 
mission o:t auch st1Plllation is not neceuarily prejudici-al error.· ., 
The witneeses who would haT& testified but tor the atipulation were 
stationed in the immediate Ticinity ot the ·place or trial by court~ . 
martial and nothing in the record indicates that they could not-haT& been 
in attendance it their presence had been requested. Throughout the 
record there is sutticient legall7 admissible eTidence upon which the 

. court could base its findings or guilty.. . Under authority ot Article 
ot war 37, the errors contained ·in ttie record did not injurioual7

' '. 
I. 
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atfect the substantial rights of the accused (sec. 396(2) Dig. Ops • 
. JAG, 1912-40) • 

The record shows the service record of accused to be as tollowa: 

•Name, etc., of accused: Jenna, Malcolm E., 0~389206, 
First Lieutenant, 247th Field Artillery Battalion~ Age: 23~ 
Pay: $206.04 per month. .Allotments to dependents: $160.00 
per month. Goverlllll8nt Insurance deduction: $6.60 per month. 
Data as to service: Commissioned June 16, 1940, as Second 
Lieutenant. Inducted' into Federal Service January 16, 1941.• 

For the reasons stated.above the Board.of Review is.or the opinion 
, that the record of trial is legally sutticient to support the findings
of guilty of the charges and specifications thereunder, and the sentence. 

;~ Jk\.»r ~ ·, JUdge Advocate.41G\ 

I Lt. :':;: J .A.G.D.U· . 
A,fd/f,1 ~ , J'udge Advocate 

~~l.1 J.A.G.D. . 

J'udge Advocate 

lat Indoraement 

War Department, Branch Office ot the Judge Advocate General, Melbourne, 

Victoria, 11 January, 1943. 

TO: Commanding General, United States Army Forces in South Pacific Area. 


l. In the case of First Lieutenant Malcolm. E. Jenna, 0-389205, 
247th Field Artillery Battalion, attention is invited to the foregoing 
holding by the Board of Review that the record of trial is legally suf
tic ien t to support the sentence, which holding is hereby approved• 
Under the provisions of Article.or War 6~, you now have authority to, 
order the execu~ion or the· sentence. · · 

· 2. When copies of the published order in this case are rorwarded 

to this office they should be accompanied by the foregoing holding and 

this indorsement. For.convenience of reference and to facilitate 

attaching copies of the published order to the record in this case, 

please place the file number of the record in brackets at the end of 

the published Ql'.der._aa follows:_ · 


'(],1 204) .~~ 
Brigadier General, u. s. Army;

Assistant Judge_Advocate General~_ 

(Sentence ordered executed. GCYO 1, USlFISPA, 16 Jan 1943) 
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WAR IIBPARTMENr 
Services ot Supply 

In the Branch Oftice ot The· J\ldge .Advocate General · 
Melbourne, Victoria~ 

Board ot Review 
.. 19 March, 1943. 

CM A.•216 

U N I T E D S T
0 

A. T E S ) 
) 

. Trial by G.C.M., convened at Camp 
Cable, Queensland, November ll, 1942. 

v. 

Private Elton c. Hovi 
(20646699), Headquarters 

) 
) 
) 
) 

Dishonorable discharge and. confine
ment tor a year and tive months •. The 
execution ot dishonorable discharge 
and so much of the sentence in ex . 

Company, 2nd Battalion, ) cess.ot hard l.8.bor tor three months 
l27th Infantry. ) 

) 
and torteiture ot $40.00 per month 
for three months suapended. 

HOLDING by the BOARD OF BEVIEW 
STAGG, ROBERTS, and MURPHY, 

J\ldge Advocates • 

. l. 'rhe record ot trial 1n the case ot the ·soldier named above having 
been examined in the ottic'l ot the Assistant J\ldg8 Advocate General, Melbourne, 
Australia, and there round legally 1nsutticient to aupport the tindings and 
sentence in part, has been examined by the Board of Review, and the. Board sub

. mite this, its opinion, to the Assist~t .J\ldge Advocate Genaral, Melbourne, 
·victoria, Australia. 

2. . Theo accused was tried upon the following ahargea and apeoif':lc:ations: 

CHARGE I: Violation Of the 6lst ~ticle Of war •. 

Specif'ication l: In that Private Elton c. Hovi, Head.;. 

quarters Company, 2nd Battalion, l27th Infantry, did, 

without proper.leave, absent h:l,msalf tromhis post-~d 

·duties ~t Headquarters Company, 2nd Battalion, l27th 

Infantry, Camp Cable, Queensland, Australia, from about 

September 13, 1942 to about September 16, l942•. 


. . . 
Specif'ication 21 In that Private Elton c. H51vi, Head- . 


· quarters Company,· 2nd Battalion," 12'1th Infantey, did, . 

1without proper leave, absent himself from hia post and, 
duties at Headq'uartera Company, 2nd Battalion, l27t! 
Infantry, Camp Cable, Queensland, Australia, trca a~out 
September"l7, 1942 to.about September 23, 1942. · 

CB!RGl!! II: Violation Of the 58th .Article Of war. 

. •\ 


Specification: ' In that Printe Elton c;·Hovi," Head
,quarters Company, 2nd Battalion, 127th In1'antry9did, 
"at Csmp cable, Queensland, on or about October 3, l942j 
·desert the service of the United States and did remain 
absent in desertion until he was apprehended at Bris
bane, Queensland, on or about October 20, 1942• 

?,58357 
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CHARGE Ill: ViolaUon of the 69th Article ot War •. 
specification l: In that Pr1Tate Elton C. Hovi, Head· 


quarters Company, 2nd.Battalion, l2'7th Infantry, 

having been duly placed in arrest in Headquarters 

Company, 2nd Battalion, l27th Infantry street on or 

about September 161 1942, did, at Headquarters Compa

ny 2nd Battalion, l27th Infantry street on or about 

se~tember 171 1~21 break' his said arrest before he 

was aet at liberty by proper authority. 


Speo1t1cat1on 2: In that Private Elton c. Hovi, Head
, quarters Company, 2nd Battalion, l27th Infantry, 

having been duly placed in confinement in Head

quarters Com:pe.ny 1 2nd Battalion, l27th Infantry 

street on or about September ·23 1 1942,· did, at· 

Headquarters Company, 2nd Battalion, l27th Infantry 

atreet on or about·october 3 1 1942; escape from 

said confinement betore he waa set at liberty by 


· proper authority. 
. 

!he accuaed pluaed guiltr to Charge I and the apeoUicaUona thereunder; 
not guilty to tha specification ot Charge II e.u.d Charge n, but by e:z:
oeptiona and subaiiiutions guilty ot absence without leaT8 in Tiolation ot 
.&rticl.a of lar· 61; to SpecUication 1 ot Charge III, ·guilty, to Specifi· 
cation Z thereof, not guilty,· and ot Charge III, guilt7. He was found 
guilty ot Charges I and Ill and speciticationa thereunder, e.n4 of a vio
lation of Article ot· War 61 in accordance with his plea in aubstitution to 
Charge ll•. Re waa aentence4 to be d1ahonorabl7 discharged tb.8 service, to 
forfeit all pQ' and allowances due or to become due and to be confined at 
hard labor tor one rear and five months. Tl:le renewing authority approved 
the sentence but suapended the dishonorable discharge and so much of the 
sentence as exceeds herd labor without confinement far three months and 
forfeiture of $40.00 ot his par per month for three months e.nd ordered the 
execution thereof. The result ot tbs trial was published in General Court
Martial Orders No. 32, Headquarters 32nd Infantry Division, .&..P.O. 32, 26 
December, 1942. 	 

'fbe record .ia legally sufficient.to support the findings of 

guiltr as to Charges I and II and the specifications thereunder and the 

tindiJJgB ot.gu1lt7 of.Charge.III and Specification l thereunder. 


4. 	 / 
There b~ing no question before the Board of Review other than 

Specitication 2, Charge III, the evidence will be discussed onl7 e.s to the 

issue raised bf this epscitication;. , . 


. On September 131 1942, the organization ot which accuaed was a 
:member, went on an 8-da7 cross-countr7 hike (:R. g) • j,ccused did not ac
compaJ17 .them but wa,s, at tbe time, absent without leaT&". On September 21, 
1942, the COlllpaJ17 returned. In the meantime accused ha4. been apprehended. 
Upon being brought betore hia commanding officer, Captain .Tohn Lo Lehigh, 
he waa placed in arrest end confinement in the company guard tent, under 
an armed guard (R. 10,ll). The guard was ordered •to watch him at all times 

. and not to let him escape• (R. 16). Sergeant Elmer G. Coon, testitied that 
. on October 3, 1942, he ns guarding accused in a regular army pyramidal tent, 

with the Sides rolled up (R. 43). That tor about five minutes he left the 
tent to lock some telephone equil1119nt in the sate. The.t no one was lett to 

, guard accused (R. 44). During this interval accused escaped (R. 45). 

258357 
- a 

http:sufficient.to


(61) 

5. 
The sole question tor the consideration ot the Bau-d ot Review is 

the autticiency ot the evidence to sustain the tindinga ot the court that ac
cused waa guilty or escape trom continement as ch.arged. 

Contill8mant imparts soma physical restraint (par. 139, M.C.M., 1928). 
In the inatant case accused was placed in. conti~nt in an ordinar7 pyrami!lal. 
tent, with an armed guard under orders "not to let him escape". The aides ot 

· the tent were rolled up and there were .no barriers, barbed wire, or other ob
structions around. the tent ph7aicall7 continiJ:Jg the accused. The guard ot 
hie own volition surrendered the onl:r physical restraint b:y leaving accused, 
and goi.Dg awa:y to lock up aome telephone e~uipment. Accused was thus relieved 
ot all phyaical rsatraint and• wmol.eated, walked out or the tent. . As the 
accused did not eacape trom physical restraint he can not be guilt:r or breach 
ot continemsnt. 

- . 
. . "While a prisoner in a· poat guard.house accused was sent 

b:y a aergeant ..to wash some pa:ila in a le.lee. at a point 50 · 
or 75 yarda trom the guard.house and out ot aight ot any aen• 
tey. .A.ocused tailed to return to the· guardhouse and aur
rendered to the civil police several da7a later~ · · Held: 
The record does not aupport the tinding. There muat be 
escape trom actual physical reatraint to constitute a vio

• 	 lation ot .&..w. 69•. (cM 224109 1 Medlock1 aec•.427 (&.!,), 
Sept. 1942, Bul. 1Ml). .' 

·With reterence to whether or not the acOU8ad can legall7 be :round 
guilty ot a lesser included ottenae 1 The J'Udge Advocate General haa held 

. under a aimilar state or tacts that •.uthough the evidence shOll'a the accused· 
committed an ottensa analogous to breach ot parole in violation ot Article 
ot 'far-96 (par. 139 a, M.c.M., 1928) he cannot be punished theretor in thia . 
caae because ha haa not been charged with auoh an ottense•(CM 224109, ~). 
The evidence, theretore, is not legally auttioient to sustain the finding ot 
guilty ot speoit>cation 2 or Charge. III. · 

r . 

.6. 	 . 
ror .the reasona above stated the BOard or Review ia ot the opin:i.on · 

that the record ot trial is legally sutticient to support.the tindings ot 
guilty as to Charges I and II and the speciticationa thereunder and ot Charge 
m and Specitication l thereunder, and to support onl:r so Jlltl.ch o.t the aentenoe 
8tJ providea tor conrinement at hard,labor tor 5 montha and 18 days and forfeit• 
ure. ot two thirda par per month for like period•.. 

~~!~~ 
 , JOdge AdTOeaW, 
. . ~ .~., ;r.A.G.D • 

. . .' . ' . . . 
~ . . . . 

. \ ·, ·~ . . . ' 

·.~Col·•• ~:A~~-Advocate • 
. ,, 

' '' ~ 

1.&MES B. WRHIY, Disqualified, JUdge Advocate• 
Lt. Col., J.A.G.D. · 
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WAR DEPARTMENT 
Services ot Supply 

Branch O.t'tice ot The Judge Advccate General 
.Melbourne, Victoria 

A.P.O. 924, 
:March 24, 1943._ 

SUBJF.CTa 'Record ot trial by: general court-martial of Private 
Elton c. Hovi, Headquarters Compan7, 2nd Battalion, l27th 

TO& Commmider-in-Chief, Southwest Pacitic Area, A.P.o. ·soo. 

l. Inclosed is the record ot trial described above and the 
holding ot the Board ot Review in this office that the record ot trial 
is legally sutticient to support only part ot the .findings ot guilty 
and only so much of the sentence as provides ~or confinement at hard 
labor tar tive months am eighteen days, and .tori'eiture ot two-thirds 
ot the accused's ~Y per month I.or a like period. I concur in that 
holding and recamnend the necessary corrective action. 

~•. The !arm of action ef'i'ectuating this recC11111~tion, 
together nth a form o! gene~ cour.t-martial order pranulgating such 
action are inclosed !or your cbnvenience in the event that you CC11cur 
in the action recommended. L · 1 

ERNF.ST H. BURT, 
Brigadier General, u.s~ Artrt11 

Assistant. Judge Advocate General. 

4 Inclosuresa , 
Incl. l - Record ot trial. 
Incl. 2 - Holding ot Board o! Review. · 
Incl·. 3 - Action sheet. 
·Incl• 4 - Proposed general court-martial order. 

~~~~~~~~ 

(Finding of guilty- of Specification 2, Charge m vacated• 
so much of sentence as exceeds confinement at ha~ labor for 
five mo~ths and eighteen day-s and forfeiture of two-thirds o:r 
accused s pay per month for a like period vacated 
GCMO l, USAFFE, 5 April 194.3) • 
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WAR DEPARTME:Nr 
Services of Supply

In the Branch Office of The J\ldge Advocate General 
Melbourne, Victoria, 

Australia. 

Board of Review 
April 9, 1943. 

UNITED STATES ) Trial by G.O.M., convened at 
) Townaville, Queensland, 12 Nov

To ) ember, 1942. Dishonorable 
. ) discliarge and confinement tor 

Private JOHN W. mu. (34063977),) ten years. Main Stockade, Base 
Company B, 394th Quartermaster. ) Section No. 3. Execution of 
Battalion (Port). ) dishonorable discharge suspended. 

HOLDING by the BOARD OF REVIEW 
STAGG and ROBERTS .AFFIRMING 

MORPHY DISSENrml: 
J\ldge Advocates. 

i.· The record of trial in the case of the soldier named above has been 
e:za:mined by the Board ot Review, and the Board submits this, ita opinion, to 
the .Assistant J\ldge Advocate General, :Melbourne, Victoria, Australia. 

2. The accused was tried upon the tollowing charge and specification: 

OI:U.R<ms Violation ot the 92nd Article ot War. 

Specitication: In that Private J'obn Jr. Hill, Compm.J" B, 
394th Q;u.artermaater Battalion (Port), did, at and in 
the camp area or aucll battalion, in the vicinit7 ot 
B:lrdum, Northern Territoey, on or about JUl.7 cs, 194.2, 
•1th malice atorethoUgb.t, wiltul.17, deliberatel7, 
telonioual7, Wllaw:tul.17, and with premeditation kill' one Printe Clarence Clark, Compan7 B, 394.th Q;u.arter• 
master Battalion (Port)' a human being, b7 shooting. 
hini With a ritle. 

: The accused pleaded ~t guilt7 to the charge and ita specification and was 
tound not guilt1 ot the charge but guilt7 or a violation ot J.rticle ot War 
93, and gllilt1 or the apecitication except the words -.1th malice aforethought•,
•and with premeditation•, ot the exceptad·words, not guilty. He waa sentenced 
to be diahonorabl7 discharged the service, to torteit all par and allowances 
due or to become due, and to be confined at hard labor tor ten years. The 
reviewing authority approved the sentence and designated the main stockade, 
Base Section No. 3, A.P.O. 923, as the place.or confinement but.suspended the 
execution or so much or the sentence as pertains to dishonorable discharge. 
The result or the trial was published in General Court-Martial Orders No. 3, 
Headquarters United States Arm1"; Services or supply, A.P.O. 501, 6 J"anuary, 1943. 

3. The evidence discloses that Privates Clark (the.deceased), Hill (the 
accused), Alexander, .Anderson, and Cormier were tent mates. Deceased, a man 
more than aiX teat tall, ~eighing about 200 pcunda, a •bullytt type who swore 
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a great deal(R.10, 17, 19, 32, 35, 57), was much bigger than accused and "could 
easily handle the latter it they were in a tight• (R.17, 18, 33, 57). On the 
1110rning ot ;rul.y 5, 1942., when Private .Anderson returned trom guard duty, at the 
request ot deceased, he brought deceased'& blanket back to the tent (R.13). That 
ennµ.g, accuaed, Anderson and Comier were playing cards in the tent by the light 
ot 'a hand made oil torch (R.13, 27). Between 9:30 and lO:OQ o'clock: Clark: cams 
in and JoiDed the card game {R.14, 27). He played tor a ahort time and then 
asked .Anderson where his blanket was (B.14, 28). Anderson replied that he had 
placed it on Cormier'• bunk. Deceased looked there tor the blanket, could not 
tind it, and then looked on the other bunka. He discovered two blanket. on Hill's 

. bunk and oJJe ill the bag e.t the toot ot hie bunk (R.15, 20, 29, 62). Bill, who 
had stopped playil:lg and le.lo down (R.15, 20, 29), •as accused l;>y Clark ot he.Ting 
his blanket. 

PriTate J.nderson test1tied that Clark •cursed and uaed vulgar language• 
aayil:lg "Z am going to have the damn blanket• (R.22); "God-damn this, and God-damn 
that• {B.23) and teatitied: · 

-He jji11f] eaid he brought one blanket trom the Ste.tee with 
him, trom ll'ort Leonard· Wood. I told hill it it we.a not 
Printe Clark'• blanket to loan him one ot them because he 
did not han any. Prive.ta Hill eaid 'I will loan hi\ll one 
blanket but I aint going to giT& it to him, because it 1a 
'Iq blallkat I brought trom the Ste.tea'. Private Clark then 
walked over to Private Hill 'a bunk. Printe Hill got up 
and stood right up at the end ot hie bunk in the doorway 
ot the tent. PriTat• Clark bent d01rl1 and grabbed one ot 
the blankets ott Printe Hill'• bunk. The next thi11g I 
know ot 1a Clark and he both waa going out ot the tent. 
The nen thing wu the report had arrind• (R•l.5). 

Pril"at• Edgar Cormier testitied that when Clark tound the three blankets 
on accued'• bei he said •:nther gin 1118 lll1 blenket, or go to Rell tonight• (R.29, 
38), and called accuaed a. "Son ot a Bitch• (R.34). l'itDeaa heard nothing add 
atter deceased had anatched the blanket trom Rill' a bed. 'Iitneas waa not pa71ng 
:much attention to them becauae •1 thought they were jUat tuaaell1ng aa tm7 usu
ally did• (B.30). ~1 went out of the tent and in about ten aecon4- or a little 
longer hehee.rd.a ritl• shot, ran out of the tent and aaw Clerk lying about three 
or tour.teat a•&J' (ll.31). · 

-~ ~ . .. 
Teohnician 5th Grade Tua Mccowan testified that on the enni11g at 3\11.1 

5, while he waa 1n hia tent located some distance tran that occupied bJ" the de• 
ceaaed and accused, he heard Clark and Hill arguing about the blanket. Witneaa 
decided to stop the arguing and got up. Jlmost betore he reached the corner ot 
hia tent he aa• them come out .ot the door ot their ~ent wreetling in a "huddled 
position•, •crouched down• (R.41, 4.3) but could not 11a7_11ho came out ot the tent 
ti:rat. . 'I'hey wrestled to. the aide ot the tent out ot hie Tiew and he heard a 
ahot•(R.'3). He went to the corner ot the tent and saw deceased lJing on the 
groun4. 

. Corporal SylTeater Cannon teatitie4 that he waa aleeping: 1n hia tent 
(R.47-48) e.nd waa awakened b7 the sound ot gun tire. In about two Jlillutea (R,4.S) 
be •ae at the tent where the shooting had occurred. Re aaw accuaed ete.nding 
about 10 yards traa. the tent (R.48) with his ritle at port arma. (R.49). Witneas 
told aocuaed to come to him. . J.cOUBed adTanced, e Jected a shell trom the ch.ember 
cit his ritle (R.50) end gaTe the rifle to witness (R.52). Witneaa asked, acdUSed 
why he had shot PriTate Cl.art and accused answered "He took:~ bll.lllcet and hit 
me and called me a name• (R.00). Witnesa accompanied accused to the guardhouse 
a4d on the way "PriTe.te Bill was crying and aayiDg that he did not intend to do 
it - that he did not intend to shoot PriTate Clark" (R.51). Witness turther 
testitied that. Rill did not appear to haTII any injuries on hia 'te.ce to show 
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that Clark had hit him;'. there was no evidence by any blood that he had been 
hit but his clothes were disarranged .and his shirt was hanging out (R.52). 

· Abou.t midnight Lieutenant Philip W • Ne11l118.ll was awakened, informed or eat 
had transpired, an.d condu.cted a preliminary investigation. The accused, attar 
having been advised or his ri~t.s, made and signed the tollowing written state• 
mant: 

. · "I wae. playing a card game in the tent this evening, and Clark 
borrowed some money· and got in the game. He went broke and he aaid 
he waa going to bed. He looked at his bed and asked where waa his 
blankat. Then he said he wanted his blanket. I told him I had 
three blankets, but I had brought all three trom Ft. Leonard Wood, 
Missouri. Then I went to bed. He said 1 John Hill, all I want ia 
one ot your mother-tucking blankets.• I said, 'I'll loan you one,. 
but I won't give you one.' Then he snatched the cover ott ot me. 
Then I jumped up and said, 'Clark don't pull 'the cover. ott ot 1111!1 lilce 
thatl' 'put the cover back on my bed. Then he said, 'I'll put :your 
mother be.ck on your bed. 1 He hit Jll8 when I tried to get my blanket 
tram him. I got. up and grabbed my ritle. ·I was eJ>ing to hit hilll 
wi.th it. I backed out ot the tent and Clark had hold ot the barrel 
or the rifle. The ritle, went oft during the scuttle.• 

"I did not know the gun was loaded. When I was on guard today, 
I had one shell in my gun and tour- in my pocket. I turned in the 
four in my pocket and torgot to turn in the one in my gun.• ~Ex. B). 

The other two soldiers in the tent did not see deceased strike accused (R.17, 21, 
~) ncr did they believe that either Clark or Hill were talking ver:y loudl:y (R. 
:u, 36). N.:iither or them saw the rifle in the poaaession or the accused (R.19, 
31, 36, 37) and both thought that there was nothing unusual abOut the incident 
(R.16, 20, 30). Neither knew which or the two left the tent first but accused 
apparen:tly had been standing closer to the door than deceased (R.18, 39). Both 
or them ate.tad that only a few s&oonds or minutes elapsed between the start or the 
altercation and the fatal firing ot the ritle (R.16, 20 1 21, 30, 31). 

Lieutenant J\J.lius Tepper 111.c., testified as a medical expert that he examined 
deceased and found that his death resulted trom a ritle bullet which entered the 
bOdy •about thQ level of the second interapace, just to the right or the sternUlll, 
and lett the body juat bel.ow the twelfth rib in the lett tls.nk" (R.9). There waa 
a bullet hole in his shirt showing a dark ring which witneaa •inte:upreted• as . 
powder marks of a gun di'charged •tairly closely9 (R.10). Witne1a turther teati• 
fied •.Aasum..1.ng that the patient were not lying on the ground, or th.at the bull.et 
had not. been 1'1red trom a hei~t, it was my impression that the wound had been llU8
tained b:y the patient in the bending onr position, rith the bullet making what 
might have been an almost straight line going trom ~t direotion•,(R99). When 
asked it the trigger of the gun could haft been reached b:y •the men• it tbey had 
been standing erect and the gun held in the position indicated b:y the wound witness 
answered •I suppose the7 could but it would be a rather awkward way to shoot the . 
gun.. J. private, who demonstrated tor 1;he benefit' or th& court. "lllanaged" to 
reach the trigger while standing erect (R.9). 

The ~Ccuaed was sworn and testified that On the 9Tening in question as 

supernumar:y or the guard he was issued five rounds ot ammunition. When-he went 

ott guard at 6 P.M. he was supposed to turn the emmanition in but neglected to 


, do so (R.64). Witness testitied that deceased accused him or he.Ting his, 
Clark's, blanket, saying: 
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"*•*•You kn.ow damn well that you do not haT& three blaDkets.• 

"* • •i told him •Yes, I haTe''• lle said •Well, how do you 

come by three ble.Uets', I told him I brQught one trom Fort 

Leonard Wood, and when. I came any from Calitornia I was issued 

two there. Then he started calling me all kinds of mother 

tuclmrs, and eons- ot bitches. Then I told l.dam, •Well, Adam, 

I cannot keep on losing money. I will go to bed.' I goes 

onr and pulls oft all them clothes and got into bed. lie kept on 

talking and he came over to where I was - h~ stood before me end 

he said •J'ohn Hill, all I want is 'fn1 mother-tucking blanket 1 

• 


I said 'Clark, I told you what I would do. I said I would loan 

you a ble.Ilket but I would not gin you one', and I j\lat kapt on 

repeating that I would loan hilll a blanket but would not gin hilll 

one. Then he patched all the conrs Ott me and I got up, and 

he hit me. ·
..•. 

•I tell acrosa the bed, and the rifle was in the cornar, and 

I gtoabbed it ju.st like that (wUneas demonstrated). I grabbed 1llY' 

rifle ju.st like this, and I stood up and nung around and hit him, 

md be caught the barrel. Then he started 'to push me out of the 

tent, and kept trying to take the rifle any troJll m. When n 


. got round to the side ot tba tent, the r1ne went ott, and atter 

the ritle went ctt the rifle tell, and I picked it up, and walked 

round to the right or the tent* • *"(R.62). 


J.couaed testified that deceased pushed hi.Jll out ot the ten\ be.cltwe.rda and both ot 
them. were tuaselling around with the rifle, J.ccuaed asked Clark to •turn me loose. 
Be told me •You son of a bitch, I em going to Jcill rou tonight'"(R.65) .Accused 
did not know what cauaed the safety catch 'to be ott, the gun to be coclted or the .. 
trigger pulled (R.65). That although the;r ha.d uanr quarrelled befoi:e, mo" . 
the.n,a month preTious they "had a little row• and deceased ha.d hit him (R.66). 

. . 
ne accused demonstrated the 'POsition 1n whioh he and the deceaaed held the 


rifle in tha following manner: · 


•.&.ccuaed atood with the rifle, with the right hand grasping the 

11111&11 ot the stock and the left hand grupi113 the be.lance. The 

aaaiatant detenae C01m8el atood racing the accuaed with hill handa 

on the rifle between the :muZzle and the be.lance near the upper 

ate.eking awinl with tha left hand grasping the stacking awinl 

and the right hand juat ahead of the left hand • 


.Acouaed demonstrated to the CO\ll"t how the Tictim. put his 

hand at the rear ot the cocking piece· and twialed aidewe.rs, back 

,!a!~· (underscoring supplied) (R.63). 

4. 
The aocll.1ed is round guilt7 ot TOlunte.r;r manslaughter.· Voluntary mana• 

laughter ia homicide canmitted in the heat of audden passion caused by proTocatioD 
or homicide unintentionally ca'lll.led in the commiHion of an unlawtul act 8lll0Ullting 

. to a telODJ' (par. 149!,,M.c.M., 1928). 

. ho queationa are presented bf 'the eTidence Which Will be ate.ted and ~n.swered 
seriat1m. · 

•!.• Was the death caused by the accused? 

J.ccuaed a>jmitted that the rifle which caused the death •as one the.'\; he 

picked up to uae as e. club. ~die.tely after the shootillg the acCt111ed wae 


. . 

"· 
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found holding th8 ritle at the position •port e.rna" and before surrendering · 
it he f'i rst ejected a cartridge therefrom. Immediately after the event be 
gave a reason tar bis shooting the deceased and a short tiIIe later stated that 
be did not inte.ai to do it. The latter statement denies the intent of' the ac
cused but not the banicide. Although accused testified that the rifle was 
discharged during the struggle, that he did not know who cocked it or bow the 
trigger was pulled, there is anple: evidence in tbe record from which the court 
could inter that the accused caused the death of' the deceased. 

I ··""<......;·, 

.!?.• What motive impelled the accused to pick up the rUle? 

In determining the reasons why accused picked up ·the rifle to use as 
a club there is sufficient .evidence. in the record from which the court may have 
reached either of' two conclusions. One that be acted by force to retain pos
session of' bis blanket and the other, to inflict physical hurt upon the deceased. 

(l) •cctiaed ottered to loan the blanket to deceased, his tent J111.te, 
but objected to deceased's claim of' ownership. Although deceased snatched the 
blanket tram the bed under claim of ownership, accused had no immediate need of' 
the same and it waa not being dissipated or removed from the tent. Determination 
ot the true owner of the blanket could easily haTe been concluded by peacetlll 

• 	 means, through recourse to higher authority it I1ecessary, the f'ollaring day. A 
soldier may not take the law into his own hands, using force and arms under cir 
cumstances the Datural result of' which would intl.iot great bodily injury, in order 
to prevent the unauthorized use ot hsue property by a tent mte or to determine 
its oirnersbip. The use of' the ritl.a as a club by the accused for the purpose of' 
retaining possession of' the bla.nkat, accordingly, would have been the use of' more 
force than the circamstancea ·warranted and wcnld constitute an unlawful act amount
ing to a felony. If' the court determined fran the evidence that the accused in
tended to use the rifle tor such purpoae and th.at in the course thereof deceased 
me1; bis. death even though such death was not intended by accused, he .may legally 
be found guilty of' voluntary manslaughter. 

(2) If' the accuaed reasollSbly believed that be was in immediate danger 
ot death or grievous bodily hann from the deceased be was jusUtied in using such 
meana as ware then available to him including that of' killing h1a assailant in 
selt-detense (Brown v. United States, 256 U.S. 335, M3), but the tacts and cir 
cumstances whi'CiiliOuld excu;; the killing lllUSt be such as to induce the reasonable 
belief' or tear of the existence of' such peril of' death or grea.1; bodily harm (Al
lison v. United-States, 160 u.s. 203, 217; ~ v. United States, 164 U.S. 388, 
392). . . 

Certain evidence 1a present in the record tram which the court could · 
conclude that the accused, when he pickad up the rifle to uae in the mture of' a 
club, acted in selt•def'ense -- the deceased had said "Give me m'3 blanket or you 
will go to Rell "tonight"; deceased said "You are a eon of' a bitch, I am going to 
kill you tonight•r deceased atruok accuaed causing him to tall across the bed; 
accuaed was pushed out of' the tent by the deceased during the strue-gle tor pos
session ot the rule. · :rrom other evidence in the reoord tbe court could conclude 
that the acouaed at auch time cool.d not en"tertain the reasonable belief' that he 
was .in danger of' death or grievous bOdily harm -- the altercation was not so 
heated tha1; other soldiers in the tent beo8Ill9 interested in the af'f'air, one thought 
that they were just tusselling as they usually diet; his tent mates did not think 
that either th& accuaed or the deoeaaed were talking loudly, al though another 
soldier soma distance away heard arguing and got up with the intent of' stopping 
it; accused did not call out tor help :tran his tent mates but a tew paces away; 
immediately atter the shooting accused bOre no marks of' injury upon his !ace or 
person altho\lgb. his clothes were disarranged and his shirt was banging out; ac
cused neithsr in his shtement immediately after the affair or as a witneas at 
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' 	 the trial clailllad that he was in tear ot his lite'or ot grievous bodily harm; 
at the trial, atter reasoned thought, the accused, in answer to the question "Why 
did you pick up the gun?", testitied "Well, Sir. He asked tor my blankets and 
he hauled off and hit lll6 1 and then I grabbed my rifle to hit him with it * * *"; 
deceased had a reputation tor swearing, accordingly, the swearing in this instance 
was not unusual. As it was accused who picked up the ritle initially, the 
threats of the deceased upon the life of accused cannot be associated with the 
rifle' or any other dangerous weapon. 

The deceased had colllDitted an ordiDary assault upon accuaed in striking 
him. Generally, an ordinary assault is not sutficient justitication tor the use 
ot a deadly weapon in detense (Allen v. ~~' 164 u.s. 492, 498; sec. 613, 
Wharton's Criminal taw). Whether or not sufticient circumstances exist to es"l;ab
lish that the accused acted in salt-defense is for the court to decide aa a question 
of fact (Allison v. ~·~,supra;~ v. ~~'supra). There 

· is sutficient evidence in the record from which th:! court could conclude that the 
use of the rifle as a club by the accused was not justitied. in ·selt-detense. HenCE\' 
it the death of the deceased was caused thereby, although unintended by the accused, 
he is legally guilt7 or 'VOluntary manslaughter. 

(3) That accused at the start or the quarrel did not intend the death of 
deceased but during the altercation, in the heat of sudden passion intended the 
act causing death is sufficient to constitute the crime of manslaughter. Al
though accused testified that when he tirst seized the ritle he intended to use 
it as a club and in fact the rifle was no1' fired while the participants were in 
the tent, the court could none the less !ind trom tte evidence before it that 
aubaeqtiantly accused intended to discharge the rifle• It is sufficient that 
auch intent exists at the tilm the act ia colllllitted. It is not nacessa.ry that 
the intention to kill previoualy existed. The accused demonstrated to the court 
that during the 11 tuasle 11· be held the rifle with the am.all of the stoclc in his 
right hand and the balance in his left. · The deceased tirat had both hands near 
the end of the muzzle and later moved one down to the rear of the cocking piece 
as they'tuaaled sidewars, back and forth. Thus, tran the evidence the court 
could well conclude that accused and deceased came out of the tent in a "huddled 
position, crouched down• {R.43), struggled sideways, back and torth, with the 
rine between them, the atock toward the accused and the muzzle toward the de
ceased at almost< the height of the latter''a shoulder as he was bending ow-er, in 
which position the rifle was discharged. Thus, weight can be given to the testi 
mony of the medical Officer that •it was my impression that the wound had been 
suata.1ned by the patient in a bending over position, lrith the bullet making what 
might have bee~ an almost straight line trom that directiol.l" (R.9). In addition 

. to auch testimony and the admitted initial intent ot accused to use the rifle as 
a club, the court had before it tbe evidence that the accused alone knew that the · 
ritle was loaded and in answer to the question "Why did you kill Private Clark?" 
asked immediately after the shooting, aaid "He took my blanket and hit me and 
called me a name." From the tacts, tbe court could inter that at the time ot 
the homicide the accused intended the commission ot the act. Accordingly, there. 
is sutticient evidence in the record trom which the court could determine that 
the act causing death was committed by the accused in the heat of sudden passion 
caused by provocation. · 

Accordingly, the contlicting evidence is susceptible of the conclliaion 
!.• that the homicide waa unintentionally caused by the accused in the commission /
ot an unlawtul act amounting to a felony, or b. that accused caused the death 

/ot the deceased in the heat of sudden paaaion-caused by proTOcation. ·.,In either 
event the record reveala emple eTidence to aupport the finding of guilt7 o:t; TOl
untarr manelaughter. 

6. 
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" * * *the law gives to the court-martial and the reviewing 
authority exclusively* * * !J:niJ function of' weighing evidence 
and determining what facts are proved thereby; therefore, if' 
the record of' trial contains any evidence which, if true, is 
sufficient to support the findings or guilty, the board or 
review and the Judge Advocate General are not permitted by 
law, for the purpose of finding the record not legally suff'ic
.ient to support the findings, to consider as established such 
facts as are inconsistent with the findings even though there 
be uncontradicted evidence of such facts. C.M. 152797." 
(A.W. 50, M.C.M., 1928). 

P• 
For the reasons above stated the Board of Review is of the opinion 

that the record of trial is legally sufficient to support the findings of 
guilty of the charge and the specification thereunder, and the sentence. 

\iD'.1 
 Judge Advocate,~~~l ...J,A,G,D. 

~,.~ , Judge Advocate. 

Lt. Col., J.A.G.D. 

Dissenting: JAMES B. MURPHY, Judge Advocate. 
Lt. Col., J.A.G.D. 

•I 

(Dissenting opinion attached.) 

1st Indorsement. 

War Department, -Branch Office of The Judge Advocate General, A.P.o. 924, 
22 May, 1943. TO: 'COllllllanding General, United States Army Services of Supply, 
Southwest Pacif'ic•Area, A.P.O. 501. 

In the case of Printe John W. Hill, (34063977), Company B,, 394th 
Quartermaster Battalion (Port), attention is invited to the foregoing hold
ing by the Board of Review that the record of trial is legally sufficient 
to support the •entencs, ""'•h holding 1~~ 

ERNEST H. BURT, 

Brigadier General, U. S, Army, 


Assistant Judge Advocate Gellerar. 


7. 




(70) 

D~ENTING OPINION bf. WRHIY, Jll.dge Advocate. 

April 	ZO, 1943. 

1. The record of trial in the case ot the ao_!die1'· named abon has been 
examioed by the Board of Review in the Branch Oft1'3e ot The J\ldge Advocate Gen
eral. With the opinion ot the majority ot the Board of Review I em not in 
agreW!lent, and this opinion accordi!lgl.y is aubmi tted to the Asa iste.nt J\ldge 
Advocate General, Melbourne,. Victoria, Australia. 

2. The foregoing summary of the evidence by the majority ot the Board ot 
Review is hereby adopted as the statement of tacts in this case. I feel, how
ever, that to have a more ccmpletely accurate resume, the following pertinent 
additions should be made theretot 

a. The evidence shows that deceased, immediately prior to the commence
iiient of the altercation with accused, had loe:t his money tor the second 
ti.ma in the course ot the evening, and had lett the card game •broke" 
(R.20, 35, 36, 61, 62), and; at this t1me, was in an ugly tram:i of mind. 

b. The· evidence shows that the tent ot TeChnician McCowan was •about 
Ioo yards ·or more• trom that ot accused and deceased (R.40, 44, 45, 46), 
and not simply •some distance away", thereby establishing that the attair 
was not a mere minOr quarrel but one of great proportion. 

c. .The evidence in regard to the relative size ot accused and deceased 
Shows that, according to the testimony ot Private Anderson, deceased was 
"about 6' 2" er 6 '3" tall", -..eighed about 210 pounds", and "looked some

. thing :nl& a.. giant over the accused" (R.17); and, according to the testi 
mony ot Technician Mccowan, deceased •could whip him /j.ccused7 with his 
fists, to my idea" (R.44.), giving ample reason tor accused to tear great
bodily he.rm. · 

~· The evidence shows th8t accused in tact made the followi~ additional 
statements when he testified before the court-martial:. . 

In regard to what transpired after the deceased had pushed him out ot. 
the tent 

•Q. 	 At any :time during this scuttle when you were outside ot the 

tent, did Clark leave hold of the rifle with one hand? 


A. 	 Yea, Sir. ·He took his hand ott tran up here ffi'emonstrating on ritlif. 

Q. 	 How did you have hold of the rifle? 

·Witness demonstrated, 

Q. 	 How did Clark have hold ot it? . 

A· He was pushing me back. He had his hand on the slgb.t cover ' 
and kept tusselling with me, and tried to knock my hand ott 
here. When he got his hand down here - that happened. 

Q• 	 The rifle went of'f? 

A. 	 Yes, the rifle went off' and fell, Sir, and I picked it up. 
I said did that bullet hit you and he said 'Oh'. · He was shot• 
(R.62, 63). 

l. 
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In reg8.l'd to the, actual shooting, on cross-exandnation 

•Q. Is it not a tact, ;you intended to pull the trigger in 
that gun? 


J.. No, Sir. 


Q. 	 How long had ;you been angr;y with Clark? 

A... I was not angr;y with him. He was ·angry with me, for 

what I don't know. 


* * * 
Q. 	 Did you not take the safety oft before you shot Clark? 

A. 	 I did not touch the safety. 

Q. 	 Did not you pull the trigger? 

A. 	 I did not pull the trigger, Sir." (R.66). 


In regard to the gun with which deceased was killed 

•coum: 	 Does the hammer stick out of the cocking piece out 

in the rear? 


.... 	 I don't know, Sir. 

Q. 	 You were not familiar with the gun at all? 

A. 	 No, Sir. 

Q. 	 Did you tire it at all on the range? 

A. 	 No, Sir. 

·.fp 	 Q. You have never tired the gun? 


.a.. No, Sir. 


Q. 	 You were walking post with a rifle ;you had not fired Of 

that plirti~ular type? 


Ao Yes, 	Sir.• (R.67~. 

Accused also pointed out that the rifle before the court, and with which he 
demonstrated what had occurred, was in tact ~ the ~ .!:!.!!!. over which he had 
struggled with Clark (B.65); that whereas the struggle in point of tact had 
been waged over a 1917 Remington, the rifle before the court was a different 
~. with a different type o:t sa:tetr. (R.67). · 

3 •. 
·Accused was convicted of voluntar;y manslaughter. Volun:tary manslaughter 

is defined as a willful homicide committed in the heat of sudden passion caused by 
provocation, or homicide resulting :trom an act amounting to a felony (par. 149, 
M.C.M~, 1928; CM 217690, Dig. Ops. ~JJl, 1912-40, Supp. 1, 1941). . 

In concluding tbat this record is legall;y sufficient to sustain the 
findings, the majority opinion addresses itself to the resolution of the questions 

".!• Was 	 the death caused by the accused?• and 

"k• . What motive impelled the accused to pick up 'the rifle?• 

2. 
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With the necessity for selecting basic principles from which to approach the 
evidence I am in agreement; but with the principles selected by the majority, 
and with their application to the facts I am not in accord. 

In my opinion the ~urt at the time of the trial 'Was, and the Board of 
Review now is, con~erned with the achievement of satisfactory answers.~o the 
following: 

a. Is there any evidence in the record aj>on which the court could !ind, 
beyond a reasonable doubt, that accused willfully and deliberatel1 caused 
the death of Private Clark? 

'b. If accused did not willfully and deliberately cause the death Of 
Private Clark, 'Were his actions, viewed in the light of all the circum
stances, otherwise so unlawful as to constitute a_ felony? 

Applying these propositions to the instant case, the evidence, to my mind, 

is suscept:Lble of only one conclusion and the findings of the court are clearly 

contrary to this conclusion. I am mindful of that principle that it is for 

the court to"Weigh the evidence, judge of the credibility of witnesses, and 

determine controverted questions of fact. But when the court fails so to do, 

and departs from these principles and bases its findings on conjecture end · 

speculations, directly in the face of competent, relevant, and uncontradicted 

testimony, then it is the right, and solemn duty or the Board Of Review to as

sume the functions for which it was created - to see that substantial justice is 

always accorded the accused and to set aright patent legal wrongs, so that those 

coming into military courts will have their rights deterndned in a fair and ·· 

equitable manner, free from bias or prejudice, and in accordance with the Con

stitution of the United States which guarantees to every citizen, be he soldier 

or civilian, that his innocence is presumed until he is proven guilty beyond a 

·reasonable doubt. 


(a) Is there &Il3' evidence in.the record upon which the court could find, 

beyond a reasonable doubt, that accused willfully and deliberately caused the 

death of Private Clark? 


The facts, when marshalled, show by competent test:1Jnon3' that deceas_ed 
was the aggressor. Step by step decea.sed1s.actions were aggresive. He left 
the card game broke, and failing readily to find his own blanket demanded of ac
cused that of which accused was in lawful possession. Refusing the loan or a 
blanket by the accused', he again demanded unqualified possession, accompanying 
such demand with vile oaths and a threat ~hat if possession, not a loan, be not 
given, accused would "go to Hell tonight". _Such words carried a threat to 
accused's life, particularly when followed by an assault. Deceased then dis
possessed accused or his property by force, and when accused stood up, knocked 
him down. Accused then being assaulted by one "who looked something like a giant" 
over him, grabbed a nne from the corner or the tent, or from the .cot, and either 
struck, or struck at, deceased, using the rine solely as a club. Let it be 
noted here that deceased was sufficiently close to accused to grab the rifle 
which he did. This conclusively shows that deceased was. still pursuing tne 
unprovoked attack. A yisualization of these facts will be&?' out the foregoing 
statements. Deceased then jl.ttempted to wrest the rifle from accused and by 

superior strength pushed accused out of the tent. · 


. . . . 
The foregoing recital of the uncontradicted facts shows that from the ~ 

inception of the &!fair, .to that period when we have only the accused's version, 
deceased was the aggressor in an affray in which he participated m an Ulllf&rranted 
manner. During this time accused was solely on the defensive. From this point 
on 11e have only the testimony of accused, 11hich beara out the physical facts 
to a remarkable degree of accuracy. When last a.een by witnesses, both deceased 
and accused were struggling for possession of the rifle in a "crouched" position. 
The shot was heard within five. or ten seconds thereafter. The testimony of 
the medical officer shows the bullet ranging straight dOll?lllard 

). 
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trom the collar bone emerging from near the twelfth rib in the left flank. 
Here again the physical ,facts .speak eloquently as to what actually transpired, 
disregarding accused's testimony, entirely. To say that accused, a small man, 
could hav~ wrested the rifle fr cm a "giant" compared with him, cocked, aimed 
and pulled the trigger and shot him so t'hat the bullet traveled in a "downward" 
path is basing the conclusion on nothing more than conjectures and speculations, 
unwarranted, and not contained in the record by one scintilla of evidence. On 
the contrary, if the rifle was accidentally discharged, as the physical facts 
show, and as acC"USed's testimony states, then the death was accidental anl the 
element of willful homicide can not be found in the record, thereby leaving 
no evidence far the court to weigh, or upon which the finding could be based. 
It is submitted that accused's testimony bears out the physical tacts, and 
there being~ other evidence in the record, the court was not priviileged to 
disregard such, and find accused guilty of a crime based solely on conjectures 
and speCulationa. A careful reading of accused's testimony, supra, majority 
opinion, page 4, will conclusively bear out this statement. 

Fro.II! the bare facts alone to spell out the tact that the shooting, 
beyond a reasonable doubt, was an intentional, willful, and deliberate act of 
the accused requires a'departure from the realm of finite analysis into that 
ot conjecture and speculation. Clearly, when the accused first reached tor 
the rifle the intention to kill did not manifest itself in his acts. ·simi

~ 	 larly, a soldier intending to shoot another does not swing the rifle as a club 
when he intends to .discharge .it. It the accused at any time intended to shoot 
the deceased his very acts indicate that the design was formulated between the 
instant when deceased attempted to wrest the rifle from him and the instant 
when ·the rifle was discharged. Moreover, if accused actually intended to 
shoot the rifle it is not likely that he would deliberately have fired a rifle 
no more than inches trom a man with whom he was struggling, and then as that 
man sank to the ground, inquire whether he had been shot. 

There is .no positive proof .in~he re~ord contradicting accused's 
statements to the court tliat the shooting was accidental; that he did not pull 
the trigger of the rifle; that he did not touch the safety; and that he did not 
intend the death of deceased. ~uite to the contrary, accused testified that 
he was not even fami.liar with the gun with which deceased was killed, never .' 
having tired it. Admittedly, accused immediately after the shooting when asked 
why he had shot Clark, replied that Clark had abused him, taken his blanket and 
struck him. It is to be noted that it was not accused who said he had shot 
deceased, ~~ questioner. Accused at that time was emotionally upset, as 
the evidence shows. His answer, without distorting the meaning, can be taken 
to be the response to the implied question "What wera you fighting about?" 
In any event, it was the response of a man clearly upset over a tragedy which 
had juat occurred and in which his was a principle role., MoreoTer, almost 
simultane0118ly with making this reply, accused "•as crying and saying that he 
did not intend to do it -- that he did not intend to ahoot Private Clark" ·:; 
a statement which .he subsequently reiterated to the court. · 

"From these facts" the majority opinion tells us, "the court could 
inter that at the time ·or the homicide the accused intended the commissi-.?n of 
the act." Intention - the tactual state or a person's mind in the absence 
of his positive statements bearing directly on.the problem.in question- is a 
matter of inference to be drawn tram his acts alone. When, as in the instant 
case, there are present both statements and acts, then both must be COll8idered 
in reaching a conclusion as to intent. The law permits the court to reject 
accused's own statement, reporting his state or his mind, and to adopt an 
opposite conclusion as to his intention, only after there has been adduced a 
degree or proof of such magnitude as to render the truth of aocuaed's state
:ments an unlikely probability. Such is totally lacking in the instant case •. 

4. 
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The facts, when marshalled, are far more persuasive on the side of innocence . 
than on the side of cr1minali"t7~ FrOlll the same evidence the court was privileged 
in concluding not only that accused did not intend to shoot Clark, but that Clark 
himself caused the gun to be discharged. It could conclude that neither man ac-. 
tually pulled the trigger which discharged the gun, but that tte gun went ott 
when either touched a part of the firing mechanism. The demonstration of how 
the rifle might have been fired was most unfair in that a rifle of a different 
~ fl'Oill the one actually involved was used, and one which had a different 
safety catch. From this fact alone the court, not having an accurate picture of 
the facts ~resented, could have reached an erroneous conclusion quite harmtul to 
accused. That a reasonable doubt was thus raised and never overcome by the 
pro~ecution is clear and conclusive. 

In the instant case surmise on: the question of intent is certainly 
as persuasive of innocence as of guilt. The evidence is traught with doubt and. 
guesses - it is not sufficient to cause with certainty ~he rejection or one con
tention over another. Certainly, the prosecution has not shown beyond a reason
able doubt that accused willfully and deliberately shot deceased • 

• 
(b) 

Were acciJ.sed's actions, viewed in the light or all the circumstances, 
so unlawful as to constitute a felony? 

The resolution of this question, like the preceding one, must be deter
mined from the facts before the court. They show that Clark and accused were on 
such friendly terms on the night in question that they were playing cards together, 
thus refuting any intent upon the part of the accused that his gun was loaded for 
any subsequent unlawful purpose. The succession of the aggressive acts of de
ceased outlined supra, page 3, show that deceased was, at all times, the aggressor. 
He committed two unlawful acts, one· a trespass on accused's rights, in forcibly 
taking his blanket; the other an unprovoked assault upon accused's person. 

In appraising the course of accused's acts a most important consideration 

is the physical size and weight of the two men. Clark was undoubtedly a large 

man. The record does not disclose the actual measurements of accused, but sev-eral 

witnesses stated that Clerk "looked something like a giant over the accused", and 

could "whip him with his fiats", and "could easily handle him in a fight". Under 

such circumstances, considering the disparity in the size of the two men, and con

sidering that Clark was clearly the aggressor, accused waa, as a matter of law, 

privileged in using the rifle as a club to ward off en attack which he had every 

reason to believe was likely to be repeated.. Accused cannot be expected to have 

weighed with considered calm the possible consequences of chosing a rifle over any 

other weapon which may or may not have been available to him. He was not, in law, 

called upon to wait to be ·struck again by deceased. If he arose, unarmed, tha 

probability of receiving another blow trom a powerful antagonist was acute. In 

such a situation he was warranted in acting upon appearances (Wharton, Criminal Law, 

sec. 614). The moment was pregnant with activity, action not choice, was required. 

To quote 3\latice Holmes, "Detached reflection cannot~manded'"Tii'"'the presence of 

an upturned knife.• (Brown v. United States, 256 U.s. 335, 343). It is well es

tablished as a basic 'PrTiiC'iple"""Of"law, that one is permitted to repel force used 
against one with force. The right of self-defense against unjustified attack is 
fundamental. The only qualification upon this doctrine is that the force of 
defense must be proportioned to the force of attack (Wharton, Criminal Law, sec. 613). 

. . 
The opinion of the majority speculates that accused may have uaed his 


rifle in order to regain possession or his blanket. It interjects the dicta 

"the true ownership or the blanket could easily have been concluded by peaceful 

means, through recourse to higher authority, if necessary". In point of fact 

accused offered the loan of the blanket to deceased without invoking such "recourse 

to higher authority• but deceased flatly re~sed this peaceful gesture and took the 
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the J,.aw unto hime,elt by forcibly taking the blanket thus establiahiDg a claimed 
ownership by might.·, .!.ccuse,d, accordingly, had a Just and legal right to protect 
his property, with the satekeepiDg or which he •as charged by the govermnent.(Vlhar
ton, Criminal Law, secs. 130, 132). But the majority opinion singularly tails to 
note that in his initial effort to regain possession, accused did not employ this 
~· He attempted simply to snatch the blanket back. When the deceased there
upon struck accused and knocked him dO'lln, the complexion ot the dispute changed 
the toCUB swiftly shifted tram an unlawful taking of the property to the jeopardizing 
ot the very life, and limb of the owner by one capable ot administeriDg great bodily 
harm, followed by the threat, "You are a sen of a bitch, and I am going to kill you,
tonight"• 

The crux of the matter lies in the fact that accused did not. initially use 
his rifle to shoot Clark - a way clearly calculated to cause death or serious bodily 
harm. Had he dona so, and had he then claimed that the act was done in self·defense 
the shooting of the deceased would have needs been Justified. But events took a ' 
different course, :and created a different question. Hera accused need on1y juStify 
his us~ of the rifle !,! .!:_ ~ in order to remove his acts trom the realm of illegali 
ty. ~. ~evidence conclusively proves ~he did. 

The law prescribes teats with which the justification for accused's acts 
is to be determined. Danger must have been imminent and apparent. .And the 
danger need be imminent and apparent according to accused's honest belief alone 
at that instant when he introduced his rifle into the drama which was unfolding 
{Wharton, Criminal Law, sec. 623). His act does not become any the less justi· 
f'iable because his conclusion as to the imminence of' the danger :is not that which 
a cool observer of' Spartan capacity might have reached. His conduct ,is not to 
be Judged against that of' a hypothetical reasonable man. It is certain1y not tor 
the members of· the court to determine whether the danger was in tact real as they 
sit in quiet reflection on the case. The :lmminence of the danger mus"""t1>e deter
mined solely tram the point .2! !!!!_or an immature youth, 19 ;years of age, in the 
face of' an attack by one of greatly superior strength and size, whose bullying 
propensities were well known to him, in the light of' a threat on accused's life. 
M:>reover, the law does not cast upon accused the burden of establishing beyond a 
reasonable doubt the tact that he acted in salt defense. The rule followed by the , 
majority 01' jurisdictions is that it a reasonable doubt exists as to whether ac· 
cused in tact acted in self defense a court trying him~ acquit {Wharton, 
Criminal Evidence, sec. 906; Fran!: v. United States, 9th c.c.A., 42 Fad. 2nd 523). 
To conclude that the accused iiiaS'iiot justified in availing hilllself Of the use Of 
his rifle under the instant eirCUlllStances is to brand accused as the aggressor trcm 
that moment 1'orward, Had the accused and not deceased been killed in the s,truggle, 
it is obvious as a matter of' law, that deceased would not have been heard to sQN 
that his aggression had terminated, and that accused had become the aggressor when 
he seized the rifle~/ · • • 

,, Balanced against such tests as these the accused's initial seizure of' his 
rii'le ...in self' defense was certain1y not so un!awtul as to amount to a felony. Fault, 
it any be, was merely the fault of tailing to turn in cartridges which had been 
issued to him. In any event, the conviction in.this case for voluntary man
slaugl;l.ter cannot be rested on the ground that the accused was culpably negligent 

.,~n emi>loying a loaded rifle as a club in order to .defend hilllsalt, provided only 
that accused acted justifiably in his own self-defense. Culpable negl.igence in 
the rformance or an act i~self lawful constitutes involuntar mansla ter (see 
149, M.C.14., 1928 • , 

Rad ac~ed remained silent the prosecution's case would have' even tailed 

to establish that accused, and not deceased, was the cause of the rifla being made 

an instrument over which a struggle subsequently developed. It is true .that the 

credibility ot an accused who testifies in his own behalf is subject to the aame 

tests as are legally applicable to any other witnesses. His admitted self-interest 

in the result of the case, however, does not open the door to adverse conjecture 

and speculation. His testimOny: cannot arbitrarily be rejected, discredited, or 

undermined when it is uncontradicted, either directly or indirectly, by other wit

nesses or the corroborating circumatancea of' the case {Wharton, Criminal Evidence, 

sec. 1418). , 
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. The evidence in the case leaves accused's ·statements unassailed. , The 
·eye witnesses to what occurred within the tent in no way contradict accused s 

· version. Rather, they support it. Similarly, the violence ot deceased is cor~ 
roborated by the tact that Technician McCowan in bed, .J.00 yards away, heard the 
disturbance, and sought to quell it. 

· · It is quite true that the law gives t~ court-martial and the reviewing 
authority the tunction or weighing the evidence and determining what tacts are 
proven thereby, but likewise the Board ot Review has the ~and duty to deter
miD& it the record contains ~~ 12. be weig[led, and to correct tindings , 
based on suspicions and conjectures. In CJil 223336 (sec. 422(5), Bul. 3, J'Jll, 
.Aug. H42) The JUdge Advocate General stated: 

•convictions by courts-martial may rest on inferences but may not 
be based on conjecture. .A scintilla ot evidence - the 'slightest 
particle -or trace', is not enough. There muat be autticient proot 
ot ·every element or an ottense to satisfy a reasonable man when 
guided by normal hwnan experience and common sense springing trom 
such experience. The following from an approved holding by the 
Board 01' Review is pertinent: 

•'rl:le Board or Review, in scrutinizing proof and the baaea ot 
inferences does not weigh evidence or uliurp the function ot courts 
and reviewing authorities in determining controTerted questions ot 
tact. In its capacity ot en appellate body, it must, however, in 
every case determine whether there is evidence 01' record legally. 
sutticient to support the findings ot guilty (A.W. 50i) • It any part 
ot a tinditrg ot guilty rests on an inference of fact, it is the duty 
ot the Board ot Review to determine whether there is in the evidence 
a reasonable basis tor the inference. 

•we ll!USt look alone·to the evidence as we tind it in tlae record, 
end applying ~o it the measure ot the law, ascertain whether or not 
it tills that measure. It will not do to sustain CollTictiona baaed 
upon suspicions or inadequate testimony. It would be ~ dangerous · 
precedent to do so, and would render precarious the prote·ction which 
tbe law ·seeks to throw around the lives and liberties of the citize:na. ~;:~... 
(Buntain To State, 15 Tex • .Appeals, 490)' (CM 212505, Tipton}. "Zunder- ·· 
scoring SUPPII8¥ • · 

There were.no witnesses to the actual shooting. Only the testimony 
ot accused aa to what really happened. Both men were struggling tor the pos

. session ot a loaded gun• One powertul of.physique - the other ame.ll ot stature. 
one just having made a threat •I'm going to le.ill you tonight", and having been 
the aggressor trom the inception of the aftray. Deceased was killed in such a 
manner that ~e. bullet went parallel to his body. The findings ot the court 
that accused deliberately killed deceased, with the intent ao to do,. reat entirely 
on this p~se and there. ia no evidence in the record to the contrerz. The 
court's 1'ind1nga tberetore are based on en inference of tact, and it ia, there
fore, the duty. or the Board ot Review ao to hold. 

-The 1'1ndillg8' in this case .cannot be permitted t~ atand it they rest on 
auspicion and conjectures. 'The majority ot the·B<:ard ot Review are themaelTea 
.able to Juatify conviction only by recourse to apeculetion. ·They admit that . 

· 	 there is aD. element ot.patent.doubt concerning tbe tacta• · This doubt - and it 
1a all in the favor ot accused·• the prosecution utterly, and in i{a entirety, 
tailed. _to overccme. In~ v. ~~. 160 u.s. 469, '.rbe.Supreme Court 
stated: 

"No man shall be deprived ot his lite under th'9 torma ot law unieas 
juro~a who try him are abl~, upon their oons,!)iences, to ae.y that · 

( 
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the evidence before them bf whomsoever adduced, is 
\ 

aufticient to 
show beyond a reasonable doubt the existence ot every tact nacessarr 
to conatitute the cri:me charged.• 

Accused waa negligent in leaving hia gun loaded. For such he must 
be held accountable. · Even though deceased was the primarJ cause ot the trouble, 
the ma.niteat aggressor, he met his dee.th bf reaeon ot e.ccuaed's negligence. For 
homicide resulting trom negligence the e.ccwsed can be held only tor involuntary 
manalaughter. lilvoluntarr manslaughter being ~ otten.ae leaur included within 
that1 with which accused was charged, and that ot which he was tound guiltf, I 
e.m ot the opinion, tar th8" rea.sons ate.ted, that the record is lege.llf sufficient 
to sustain a ~inding ot guiltf o:t involuntary manslaughter Onlf and •maximum 
sentence o:t onlf three years. 

/ 
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JOHN w. HIU. 

CM ·A-260 

DISSMING OPINION by MORmY, J'lldge Advocate. 

Since t~ dissent1Jl8 opinion was written in the case or the soldier named 
above, the Branch Otrice or The J\l.dge Advocate General has receind additional 
boo.lea for its library. .A. search ot these authorities throws f'u.rther light on 
the case in question and the rollowing additional argument is presented in 
support of the dissenting opinion. 

An analysis of the case in the light of the present available authorities 
reveals ta:i.- more conclusive reasons supporting the views expressed in the dis• 
senting opiniOlle As a premise let it be" noted that the prosecution is charged 
with the proot of three requisites, all to be prann, beyond a reasonable doubt,. 
the failure of any one or which being ratal to. a rinding of guilty: 

(a) That the act charged was really committed. 

(b) That the accused cOllJllitted it, .!.! charged. 

(c) That accused cOlllllitted it as charged with the requisite 
c~~· 

The only tangible evidence in the entire record or trial that accused killed 
deceased rests upon the statements or aocuaed in answer to a question which, in 
itaelt, required an aftirmative answer, "Why did you kill Clark•, and the turther 
statements made when accused was crying and hysterical, d1sC11Ssed at length in the 
diaaenting opinion. · 

".Proof of this first essential is not done away with by the tact 

that accused conteaeed the offence. In other worda, proor or a 

oonteaaion does not pron the corpua delicti (or body or the crime) 

but the latter must be independently prond berore eTidence or the 

contession can be admitted." (1 Greenl ET. seo, 217). 

(underscoring and parentheais supplied)• · 


~ recard ia d&Toid or enn ·a acintilla or eTi dence, other then the state

ments ot aocuae4 aa to how deceased met his death. The body or the crilll&, as · 


. charged, h that aocuaecr.-- independent ot all other tactora& accidental, deoee.Hd 
pulling the trigger, the gun diacharging during the struggle tor ita poase111ion, 
or otherwiae, - with a criminal intent killed deceased. ill ot these doubttul 
and poaaible elements entered into this dra:ma and muat be eliminated by the 
prosecution~ any statement.5 ot accuaed o.an enter the arena ot tacts proTil:lg · 
guilt. ' 

llQral declare.Uons or aOmiasions alleged to .have been made by the 
. acouaed should be viewed with caution, and reme.rb me.de by him at 


the time or the arreat, or atterwarda, ahould be fairly construed: 

in view ot all the te.cte and aurroundinga • (U.s. va. McKenzie, Z5 r 

826). (r.D. 24 aec. 473) · 
.. 
:Both intent e.nd the act must be present at the 'tima ot the crime alleged 


and muat contemporaneoual)' occur. · 


w.ro ~le~• the legal crime, ,e ~to etreot the wrong ad· 

an act performed in pursuance or such intent muat concur, and 


· without this combination there can be no crime.• (:5 Greenl ET• 

.sec. l.Z) • 
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The clear and undisputed eTidellce that accused was defending himseU tran 
an unproTOked attack by a superior antagonist certainly deletes trom the record 
the necessary element ot intent, end mor~ so, beyond the reaaona.ble doubt required 
ot the prosecution. · 

In the crime alleged a specific intent, independent ot the mere e.ct is 

essential to conati tute the ottense. This lllUBt be pronn. . It dittera trom. 

such crimes aa arson, rape, per jury, disobedience ot orders, drunkenness on duty 

etc. In the to:rmer the characteristic intent ~ be established attirma.tiTely 

as a separate ~· in the latter it is only necessary 'to prove the unlawful e.ct. 

(3 Greenl. XY. sec. 13-14) · 


In the instant case there 1e no eTidence to be tound in the record that 
e.oouaed, Hizing a ritle in detenee ot his person, had the intent to kill de-' 
ceased. There we.a no expression upon his part when wardirig art an 'assault by 
a powertul antagonist who had just knocksd him dOlfn, and who we.a pressing the 
attack with the threat to kill him. 'Iha intent cannot be interred in this , 
class ot alleged crime. It ~be prown end there 1a a complete lack ot 
such proot. . 'l'he record contains no eTiitenoe ot such intent; only by interence, 
and interence 1a not sutticient. . ' . - , . 

•It 1a encum.bent on the goverlUD8nt to pron beyond a reasonable 

doubt the truth ot &Terr tact in the indictment necease.ry in point 

ot_law to conatitute the ottence•. (u.s. vs. McGene, lCurtis 2). 


"'!he b'Qrden ot proot ot guilt nenr ahitts tram the aide ot the 

prosecution. The accused may indeed admit the oommiasion by him. 

ot the act charged, clailling that it did not constitute an offense 

on his part becauae ot the e::a:istence ot a certain tact which he sets 

up as a defence. J.saerting this defence, the burden is .upon h:llll 

to maintain it. But the ontia ot proving~ remaiu with the 

state, and it th& e.ccuaed so tar makes out his defence as to in

·volve .the main issue in a reasonable doubt, the prosecutionmuat 

dispel this doubt by turther eTidsnce, in order to obtain a con
viction.• (Winthrop Kil• Law, P• 321). 


- .. 
Adverting to the argument in the majority opinion as to the question ot 

proving intent, atreaa was laid upon the tact that ao011ae4 and deceased had 
trouble lllOl'e than a month betore the tatal encounter. Unquestionably this 
had its attect upon the court in its finding u to the intent ot acoua•d• In 
!!£! va~ 't1nited Stat&1, 160 lJ.a. 3~, ~. Supreme Court 1e.1d: 

'"hatimol!.1 age.1n1t acc~·ed, on a trial tor murder, that more ~an 

a month betore the homicide he threatened violence to another 

:member ot the ..-ame party, and that he was very disagreeable and 

abusive and TUl,gar in hie language tOll'ard the others, and teati• 

mony that he tried to pick a tight with another about six months 

atter the homicide, ia inadmiaaible beoauae the t1me i• too l"tmote, 

and because the tacts d.o not allow emitr toward the person whom , · , 

he killed.• 


~is was clearl.7 inadlniaai'bie ev14ence and should not be ccmaidel"ld in deter
mining the iaauea involved in this case. 

It wUl. e.lao 'be noted that throughout the majorit7 opinion grea11 •treas was 
laid v.pon the taQt that it wu tor the ~ourt to dehrm.1111 as to whether aocuae4 
waa acting 1D. aelt•detenae, or we.a juatitied. in using such toroe H might be - ' 
necHaarJ to protect liimaelt. · ll:qu.ll7 ao was the oppcaite Ti•• expreued in the 
41aaenting opinion that 1t the dete:a.dl.nt at the t 1M ot 'ihe encounter •as acting 
as a reaeonabl• man would under auch circwaatucH that he was juatitied in ao doing, 
and thd the court cannot and 414 not have the righY to inter •motive trom auch act. 
That drawing such interenoe trOiii°the tact1 wae b87on4 the province· ot the court, · 
but that it waJ enoum'bent upon the prosecution to proTe the intent b•70n4 a 1'8aaon• 
able doubt. lJ1 S?!!a v.'United statea, UO hderal, 279,'9fhe Ciroud Court add: 

.. 
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"Where. in a prosecution for homicid& 1 defendant claimed that the 
killi.l'.lg was done in self-defense, an ins~ruction :that the jury . 
sh9uld say trom the evidence whether it was necessary tor defendant 
to kill deceased to protect himseJ.r. in order that the killing 
should be justified, was erroneous, since defendant •as entitled 
to defend himself against att~clc by deceased; to the extent of 
killing deceased. if it appeared to defendant at the time of the 
encounter. acti.l'.lg as a reasonable man, that it was necessary tor 
him to kill deceased to prnent injury to hi:maelt.• (underscoring 
supplied). • 

It will thus be aeen that the original statement as a premise tor the 
dissenting opinion (a. p. 3, dissenting opinion) is amply supported by decisions 
from the United states CircuU Court and that the conel.uding p~agraph in the 
discussion ot the first premise (p. 5, dissenting opinion) is substantiated by 
the best possible a~thority. 

·1t will also be noted that the question ot the utter tailure of the prose
cution. to proTe an intent upon the part Of accused .beyond a reasonable doubt Waa 
stressed in the diasenting opillion.. The main argument was advanced upon the 
theory that the court could inter such intent trom all ot the surrounding tacts 
and circumstances but as was pointed out in al 223336 (l>• 7, dissenting opinion) 
•It any part of a finding of guilty rests on an inference of.fact, it is the 

duty of the Board of Review to determine whether there 1a in the nidence a 

reasonable basis tor the inference•. It is respectfully 81lbmitted that the 


-	 evidence does not cantain one scintilla of testimOny upon which a tiliding could 
be ao baaed. .There is no living witness to what transpired outside of the tent. 
In State vs. Comeaux, 142 La. 651, Corpus J'Uris Secundum, Volume 22, page 883, 
the court said, "If necessary intent is not ;proved accused!!!!:!!.!. be acquitted.• 
On t.he same page. the premise is stated, .w.l'he burden is on the prosecution to 
prove ~specific intent, where such inteftt is essential; but it need not prove. 
motive.·" On page 189, Volume 23, we :f'ind, •Intent is a :matter of tact and 
cannot be implied as a matter of law. Where a specific intent is a necessary 
ingredient of the offense charged, the evidence 111U8t be anfticient to establish 
it in order to warrant a conviction.• · · 

In the dissenting opinion the statement was made that. the question ot intent 
•as equally e.a persue.ai'98 of innocence as ot guilt (p. 5, dissenting opinion). 
Exactly what happened outside of the tent muat be drawn from interences and con
jectures. Accused's testimony is certainly persuasive of innocence and there 
being no eye~witnesses the tacts alone stand clearly forth that Clark may have 
been killed equally in an accidental manner in the struggle :f'or the rifle as . 
having been intentionally shot by accuaed. In Corpus J'uris Secundum, Volume 23, 
page 1901 the·court sayu 

"A specific intent may be proved by direct and positive evidence 
or by circumstantial evidence. To warrant a conviction. the 
cirCU111Stances proved to establish the intent muat be such that 

.the requisite intent is reasonably deducible therefrom, must be 
wholl7 inconsiatent with the theory of .innocence, and are in
sutficient to establish the intent. it they are consistent with 
the absence ot criminal. intent, as where they are equally con
sistent with innocence as with wrongdoing, or whel-e they turniah . 
.the basis tor an i~erence ot sane intent othel' than that necessary 
to ccmaiitute the crime charged. · The court and jury ere not · 
bound bI the evidence of accuaed as to what his intent wa~ in 
the doing of a particular act, but such evidence may be considered 
along with all the other evidence in determining his intent. 

•Where a partictil.ar intent is a necessary ingredient of the 
crime, the evidence, whether direct or circumstantial, muat· be 
autficient to, esta~liah ft beyond a reasonable doubt.• 

It will.be seen trom the foregoing that ~he court.aol~ly by interences 
~ed.ita findings that accuaed deliberately and intentionally killed deceased. 
th~~;r~nce, it is respectfully aublllitted. is wholly inconsistent with the 
in th nnocence, and as such findings were not baaed upon competent evidence 

e 	record and therefore should not be allowed tg stand. 

• 
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The culpable negligence 01' accused 1s stressed at length in· the majority 

opinion in that accuaed used a loaded ritle in salt-defense. In People Ta. 

Hortman, 294 N.Y.s., page 621, Corpus .Turia Secundum, Volume 23, the colU"t •aid: 


"Ordiuarily, existence 01' culpable negligence on part 01' accused 
is question tor judgment. 01' jury, but it may become question 01' · 
law when negligence 1a so alight aa not to reach the reQ.Uired 
standard and then the court should advise an acquittal 01' accused.• 

It will be noted that in the majority opinion, page 5, the atatement 1s 

made "There ia si.p:i,e evidence in tha record trom which the CO\U"t could inter 

that accused caused the death 01' deceaaed•. Thia assertion 1a a conclusion 

which the tacts in the record will not bear out under the admissible, c0111petent, 

and releTall't testilllony therein contained. Likewise, in the majority opinion, 

page 5, the •tatemant is made •in determining the reasons wby accused picked up 

the rifle to uae as a club there 1s sufficient evidence in the record from which 


·the court may have reached either 01' two conclusions. ·one that he acted ·by force 

to retain poasession 01' his blanket and the other,· to inflict physical hurt upon ' 

the deceased.• lt will thus be •een that the question 01' intent as propounded 

in the reasoning 01' the majority opinion makes the aclmission that the evidence 01' 


. 	1119tive was the' acts 01' the accwsed to retain by force the possession ot his blanket 
or to inflict physical hurt. The record is clear that after having failed to re
possess his blanket accused was knocked down and his antagonist after having 
thwarted his e1'1'orta to retain his property continued his unprovoked assault. From 
that point on the sce.ne underwent a transition from one or protecting or repossessing 
lawful propert7 to that 01' one 01' aelt-detense. Thus the first proposition which 
the majority opinion stresses aa a premise upon which the court could inter a motive 
is eliminated. The q,ueation then assumes the roll ot accused's right to protect 
himself, from great bodily harm. Thia question has been fully diacuaaed in both 
the dissen'l>ing opinion and the addenda thereto. . l!'ailure to establish beyond a 
reasonable doubt the premise upon which the motive waa based, the .eseential elements 
neceaaary upon the pert ot the prosecution to pron guilt are utterlJ' le.eking, and 
the record oontaining no evidence upon which a· court could l>aae its findings it 
tollows that a Terdict 01' acquittal should have been rendered by the court, and 
tailing ao to do the Board ot Review is under a duty to protect the accused in both 
his military and consti tutione.l rights. 

The element ot ult-detense being clearly established, the only remaining-
question is the guilt ot accused in contributing to deceased'• death by his cul
pable negligence in leaTing his ritle loaded. An acquittal on a plea 01' aelt 
detenae might .be •aid to operate ;Likewise as an acquittal tor the lesser included 
ottenae ot involuntary manslaughter. •.InToluntary manslaughter ia homicide un- . 
intentionally caused in the commiasion ot an unlawtul act not amounting to a telony, 
nor likely to ends.llger lite, or by cul ble ne l ence in ertorm a lawtul act, 
or in pertoming an act required by e.w. • :M.c.M., lg28 • In the instant case it 
ia clear that accused W88 pertorming a lawtul act in defending himself against 

· what he terms, and which 1a undisputed, ,eerioua bodily harm. But at the same 
time he was culpably negligent ill having left his gun loaded the result .ot which 
Ilegleot caused the death or Clark. It follows that a finding ot involuntary man
alaughter can thua be austained. In conclusion, I desire to accentuate the tact 
that a motiTe drawn trQlll an inference without supporting outside tacts ia not 
sutticient tor a conTiotion. l!:Yen though the bare statements ot accused when 
conatraed in a light J110at taTorable to the prosecution are an admiaaion or a con
fession that he killed Cl.ark, there i• yet that elanent that the aame waa done in 
an accidental manner. Thia e.dm1ssion carrying with it all the elementa·ot an 

' accidental death clearl7 brinp it within that realm ot reasonable doubt 'and there 

being no evidence in the record other than this it is reapeottully sub,u\itted· that 

there waa not a b!8i8 on which the court could inter the~ the accused killed de

oeaae4 in the manner alleged and with·the neceaaary intent 'i110lllellt thereto. 
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WJ.R DEPAR.l.'Mm'.r 
SerTices ot Suppl7 

In the Branch Ottice o:t The :ru.dge AdTocate General 
:Melbourne, Victoria.. · 

Boud ot l!aTiew 

CK A•285. 

UNITED STATES 

To 

Print• 1.AMES :z. NB:'l."rLES 
(33053717), zath Chemical 
Decontamination Compan7. 

19 February, 194.3. 

Trial b7°G.C.M., conyened at 
Brisbane, Australia, 13 October, 
1942. Dishonorable discharge, 
total forfeitures, and confinement 
at hard labor tor ten 79ara. 
Federal Correctional Institution, 
Englewood, Colorado. 

HOLDING b7 the BO~ 01' REVIEW 

STAGG, BOBER'l'S, an4 JIJBPHY, 


J\ldge £.dvocatea. 


l. The Board ot l!aTie• ha• exmained the noord ot trial in \he cue 
ot \he soldier named abon and aubmita this, ita opinion, to the .laabtu.t 
J\ldge £.dTOcate General, Branch Office, Kelbo1117ne, Victoria. 

2. The- accused was tr1e4 upon the tollorl:ng charge and apeciticationa: 

CR&BGE: , Violation of the 93rd .Article of War. 

Specification l: In that Printe 19.llllla :z. Nettlea, 28th 

Chemical Deoontamination Call.pGJ, Cllllp Wacol, Q.., did, 

at Stanle1 Street, South Brisbane, Q.., on or about 

5:~0 P.:U:., September llth 19,2, with intent to 4o 

him bodib harm, commit an uaauU upon .Tohn c. Grimes, 

.American sailor, b7 outti:ng hilll on the ahouldera and 

neck with a duigeroua weapon to wii, a knife. 


Specification 2: In ·that Pr1Tate 1amaa :z. BettlH, 28th 

Chemical DecontamiJl.ation Canpa.ll1, Clllllp l'acol, Q.., 414, 

at Stanle7 Street, South Brisbane, Q., on or about 

5:30 P.K., September 11th 1942, with 1ntent to 4o h:llll 
bo41l7 hum, commit an aaaault upon .Tohn 1. Bail, .American 
sailor b7 outti:ng hill on the atamaoh and back with a 
dangerous. weapon, to wit, a knife. 

Specification S: · In that Printe .TaDBa I. Nettles, 28\b. 

Chemical Deo0nteminat1on Comp&nJ', Camp Wacol, Q., did, 

at Stanle7 Street, South Briabane, Q., on or about · 


· 5:30 P.:u:., September llth 194.2, with intent to 4o hill 
bod1l7 harm, commit an uaault upon Pol1oe Segeant 
J.roher B. Brown, 'foolongabba Police Station, b7 eutting 
h:llll on the arm wi\b. a da:ngeroua weapon, to wit, .a kn1r.. 

Specification 4: In that Printe .Tau 1. BettlH, 28th 

Chemical Deoontwnation Camp1.11.7, Cap _Wacol, Q., di4, 

at Stanle7 Str••"• South Bri1bane, Q., 011 or about 

15:30 P.:U:., September llth 19'2, witll intent ~ do h:llll 
bodil7 .h.u'Jll, cammit U,..afYl,.U.t,,.u,pon .Taua :lo Ka.mli:z, 
l6 .llanning StrHt, Sou~~, 'b7 1tr1ki:na him. on 
\he 'back with a tugeroua •eapoll, to wu, a bite. 
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He pleaded not guilty to the charge and to all specifications thereunder, 

and waa round guilty as charged. He was sentenc~d to be dishonorablr dia

charged the service, to rorteit all pay and allowances due or to become due' 


d to be confined at hard labor for ten :years. The reviewing authorit7 · 
.	:proved ths asntenoe and designated the Federal Correctional Institution, '. 

Engl.hood, Colorado, as ths place of oontinement. Purwant to Article ot 

war 50i, the record of trial was rorwarded for action ~o the Board ot Rertew, 

Branch Oftioe of the JUdge Adl'Ocate General, Melbourne, Victoria. 
. . 

3. 
The nidence showa that on the arternoon or S!ilptember ll, U142, ac:'.', . 

cused and an .&.ustrali~sol41er were drinking at the Adelaide Hotel, BrisbaDe, 
Queensland (R.14). Accused was drunk (R.15) but there was a conflict aa to 

• whether or not he we.a staggering and could walk straight (R.6-11). Prior to 
leaving the hotel accused •drew a knife• (R.14) but the record ia silent &a 
to the. manner or purpose or such action. Leaving the hotel, in compan7 with 
the Australian soldier accUaed Rbumped into some American sailors" and the7 
called him. a •black • •. (R.15) (The record does not disclose the word.a 

·used other than quot9'iil'7 He then drew a knite and •stabbed a sailor in the 
back" (R.15) and when another sailor "called him. the same thing• he "st~d 
him. in the stanach•. Accused then ran, and was pursued by Seaman Hail. 
Police Sergeant Archer B. Brown was attracted by the commotion and interTened. 
Accused •started away• but returned and attempted to_ attack another sailor. 
Th8 police sergeant grabbed accused and flung him. to the ground and tell on 
top or hiJll (R.e-7-13). An unknown person then struck the police sergeant 
frOlll behind, causing him. to loae his hold on accused, who then arose, stabbed 
the police sergeant in the right arm, and fled (R.7-15-19). .rame11 I, ilinnu, 
a civilian, who wali l:il no manner con:nected nth the fight, testified that u 
the accused P•Hed hill, he Rbrougb.t his punch don on my back•(R.13). .Po
lice Conatable J're.:nlc .Tames Whits pursued accused and the Australian aoldier 
a •oonaiderable• distance and arrested them. The Australian soldier gan 
'the constabla a lcnife which he had received trom acCUllad (R.9-22). 

'· ~cc11Sed elected to teatU'J under oath. He staiu ·that on September 
11, 1942, he arrived trom hia camp in Brisbane at 12:30 or 1:30 p.:m.; and 
started drinking rwa and whiskey nth an Australian aoldier (R.24) • Sometime 
durillg the atternoon he met a man· who asked him. it "he would like to get 
drunk on a cheap drunk•. Accused paid a pound and a halt for a "little cap
sule ot white powder• (B.24) and took: u· with a drink ot wine. He began to 
burn and scratch in not OTer "three ae·conds• (B.25). · .lccuaed continued to 
drink, had a •thumping in his head•, whidh continued until hit oTer the head 
with a pistol.at the time or hie arrest br Conatable lhite (R.9,25). Accuaed 
did DOt remamber seeing the aailors but •atter I broke awa7 trom the bo7 with 
me I don't know how I got the lcnife open. It seema like once I atabbe4 hill
I wanted to He blood• (R.215). 	 · · 

On croaa-e:amination accuaed adm.itted ·ae~ing the aailors and when 
asked 1! he remmnbered stabbing two ot them. replied, "Why, I gusss I did" (R. 
23)_. He l"elllllmbered seeing Police Sergeant Broirn but.did. not recall hniJg 
stabbed hill (R.26). Accused identified the Jcnire 1.n questi~n aa his own but 
"meant to lean 1t in J!O' Jacket back in camp" (B.26). 

. . . . 
'fhe evidence. ia olear and oonTincing that accused colllll11tted. the 


. acts alleged in Specitications 1, 3 and '• The only questiona tor the con .. 

: •ideration or the Board or Beview are whether. the alleged drunkenness ancl 


doped condition ot. the accuaed nre auttioient to take trom the acte the 
einlemesnt or intent, and the •utticiency ot the nidence aa to the acts allegedpecUication 2. 

5, 

that accused as •hon by hia aote was not eo drunk or doped u to 
not know lt'hat he waa doing ia clearl7 established. Two witnesses teatitied 

2. 
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that he was •not ataggering•, •could wallc straight", and he himself testifies 
that he remembers seeing the sailors end."once I stabbed him I wanted to see 
blood,• Arter having been flung to the ground by the polioe sergeant, he 
reconred hia knite wbi.ch he had lost in the scuttle, and cut the sergeant. 
Be then fled a •conaiderable• distance, and disposed of his knife by giTing 
it to his .luatralian soldier companion. The court was tully warranted from 
this, and other acts or accused,. in finding that accused was mentally responsi• 
ble when the alleged acts were committed, and ·the findings are fully sustained. 
The only proTonation appearing in the record is that accused was called a 
•black .• This is no defense, "Mere words, howeTer threatening, or 
insulting, are not in the1118elTea sufficient to constitute an assault.• (M.C.M., 
1928, P• 177), 

The eTidence as to Specification 2 was not as direct and positiTe as 
that produced in support of the other specifications. Seaman Hail, the victim, 
was not aTailable aa a witness. Seaman'Grimes testified that he •pres1lllJSd• 
Hail was cut by accused (R,10). .Mies Haldane asserted that ahe aaw two sailors 
stabbed, one in the back and one in the s1;omaeh, and there 1a DO eTidence that 
any sailors other than Grimes and Bail were cut, Accused, himself, testified 
"l guess I did• stab two sailors (R,25), Private Joe Anderson, the Australian 
soldier companion ot acc'USed, testified that he ••• accused stab "the sailors 
and the police officer•, Accused was the onlf person present who 1s alleged 
to have had a knife and his trouble, in its inception, was with the sailors. 
This evidence, together with the tacts and circumatances surroundi!lg the entire 
affray, is sufficient to warrant tbe ccurt in its tindiDg of guilty .as to this 
spe~ification, · 

6. For the reasons stated above the Board of Renew 1s of the opinion that 
the record of trial 1a legally autficie:at to support the findings ot guilty of 
the charge and the specifications thereunder, and the sentence. 

J.dTOcate. 

' 




I 
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WAR DEPARI'MENT 
Services of Supply 

In the Branch.Office of The J'udge Advocate General 
Melbourne, Victoria. 

Board of Review 
15 March, 1943. 

CM A-286 

UNITED STATES 	 ) Trial by G.c.M •• convened at 
) Sydney. New South Wales, 14 

v. • ) November. 1942. Dishonorable 
) . discharge, confinement at hard 

Private Curtis E. Stapleton ) labor for ten years, Federal 
(18058276), 11th Materiel ) Correctional Institution. Engle
Squadron. 8th Air Base Group. ) wood, Colorado. 

HOLDING by the BOARD OF REVIEW 
STAGG, ROBERTS t and MJRHIY, 

J'udge Advocates. 

l. The record of trial in the case of the soldier named above· has been 
examined by the Board of Review and the Board submits this,·its opinion, to the 
Assistant J'udge Advocate General, Branch Office of The Judge Advocate General. 
Melbourne, Victoria •• 

2. ·The accused was tried upon the following charges and specifications: 

CHARGE I: Violation of the 58th Article of War. 

Specification: In that Private Curtis E. Stapleton, llth 
. Materiel Squadron. did at Sydney. N.S.W., on or about 

21st J\ll.i ig42 desert the service or the United States 
and did remain absent in desertion until he was appre
hended at Lismore. N.s.w., on or about i7th.August ig42. 

CHARGE II: Violation of the g3rd Article of War. 

Specification: • In that Private Curtis E. Stapleton, 11th 

Materiel Squadron, 'did at Lismore, N.s.w., on or about 

17th August lg42, with intent to defraud falsely make 

in its entirety a certain check in the following words 


.and figures; to wit: 


"No. D 205120 	 17th Aug lg42 

THE COMM!!:RCIAL BANKING COMPANY OF SYDNEY LIMITED 
Lismore. N.s.w. , 

Pay C. E. Morgan or Bearer 
the'suni of Twenty Pounds Ten Shillings 
J.20 - 10 	 E. P. Kearney. " 

which said check was a writing of a private nature, which 
might operate to the prejudice of another. 
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CHARGE in: Violation of' the 94th Article of' War. 

Specif'ication: In that l?rivate Curtis E. Stapleton, llth 
l4a.teriel Squadron, did at Sydney, N.s.w.·, on or about 
September 3, '1942, f'elonioualy take, steal,. and carr1 
away one (ll pr. green fatigue trousers value 85¢, one 
(1) pr. OD trousers value $4.88, one (1) green fatigue 
hat nlue 91¢, one (l) pr. cotton drawers value 30¢, · 
one (l) pr. khaki tro.uaers value $1.90, and one (1) pr. 

.. 	 green coveralls value $2.18, property or the United 
states 'rurnished and intended f'or the military service 
thereof'. 

CHARGE IV: Violation of' the 96th Article or War. 

Specif'ication l: In that Private Curtis E. Stapleton, 11th 
Materiel Squadron, did at Sydne~, N.s.w., on or about 
JUly 23, 1942, with intent to deceive and injure wrong
f'ully and unlawf'ully make and utter to Mrs.c. M. Maule, 
143 Victoria Street, Pott's Point, Sydney, N.s.w.,. a 
certain check; in words and figures as rollows to wit: 

"NATIONAL BANK OF COMMERCE 
or San Antonio 

San Antonio, Texas, 7/23 1942 No. K.1765 
·Pay to the· 

: 	 order .or Mrs. o. M. Maule· $4.80 

Four dollars and eig1lt1 cent 80/100 JllLLARS 

.. 	 O, G. Stapleton • 
in payment of' rent and cleaning, he the said Private 
Ourtia E. Stapleton, then well knowing that he did. not 
have and not intending that ha should have aiJ.r account· 
with the National Bank or OOJmDerca of' San Antonio, San 

. Allto~o, Texe.a,. tor pal'lll8nt ot aaid check. 

Specitication 2& In that 'Private Curtis E. Stapleton~ 11th 
. Materiel Squadron, did .at Kempaey, N.s.w., on or about 

August ~l, 1942, with intent to detraud wrongrull7 and 
· unlawtullT make and utter to Mr • .Tacit Vlendya, Kempae)", 

N•S·W•i a certain check: in worde and riguree as tolion, 
to wit&"· ' ··, 

"No. ,.839606 . 
:.BANK Ol!' NEW SO'OTH WALES 
. S7dne7, NeSif, - 11 Aug. 19'2 · 

Pay .r. c. Stephaneol\ · or Bearer .· · 
the 1um ot .'l'weln Pqunda l!'ineen SAillil:lg
1.12 	 • 115 .I . • .

c'. G. Stapleton ·. '· ~;· 
/ 

and by 1119/ane thereof',· did traudulentl7 _:ob~ain trOm. Kz.; , 
.Tacit Vland71 mon1ee of' the lalue of' abod TwelT. Foundll . · •· 
litteen Sh1ll1nga (I.12/115), h•. the aai4 Printe CurUe · · · 
lo Stapleton,. then well ltnowing thllt- he did not have e.n4 . 
not. intending that he ahould have any account wlth the .. 
Bank of' New South ll'alea, S7dna7, N.s.w., tor the pa,_n~ , 
of' eaid check. '. - · . . · · ' · ·": ' 

. '·I 
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Specification 3: In' that Private Curtis E. Stapleton, 11th 

Ma'teriel Squadron, did at Kempsey, N.s.w., on or about 


-August ll, 1942, with intent to detraud wrongtully and 
unlawfully make and utter to Mr. Jack Vlandys, Kempsey,
N.s.w.,_ a certain check, in wrds and figures as follows, 
to wit: 

"No. 	839605 

BANK OF NEW SOUTH n:LE9 


Sydney, N.s.w. 9th Aug 1942 
Pay 1.c. Stephenson or bearer 
the s1.1111 ot Ten Pounds· Ten Shillings 
lol.O - 10 _ 

c. G. 	Stapleton: • 
and by means thereof, did traudulently .obtain trom Mr. 
J'ack -Vlandya monies of the nlue of about Ten Pounds Ten 
Shillings (al.0/10), he the aai4 Private Curtis E. Staple
ton, "then well knowing that he did not han end not in
tending that he should haTe any account with the Banlc of 
New South Wales, Sydney, N.s.w., tor the paJJ118nt ot said 
check. - - · · 

Specification 4: In that Private Curtis E. Stapleton, llth 

Materiel Squadron, did at Kempsey, N.s.w., on or about 

J.ug\iat ll, 1942, with intent to detraud wrongfully and 

'Uillawfully make and utter to Mr. 1. M. Samayai, Kempsey,

N.s.w., a certain check in words and figures as follows, 

to wit: 


"No. 	 873329 
UNION 	BANK OF J.USTlU.Lll LIMITED 

Kings Cross · 
sydI!ey, N.s.w. lo J.ug. 1942 

Pay 1. o. Stephenson or bearer 
the aum of Twelve Poi.lllds Ten Shillings 
lol.2 - _10 

c. G. 	Stapleton '' 

and by meana thereof, did fraudulently obtain from :ur. 
:r. M. Semayai, monies or the value ot about Tnln 
Pounds Ten Shillings (lol.2/10), he the said Private 
Curtis E. Stapleton; then nll knowing that ha did not 
have.and not intending that he should han any account 
with the Union Bank of Australia Limited, SydI1ey, N.s.w., 
tor the paJ'lllent of said check. 

,;Specification 5: In that Private Curtis E. Stapleton, 11th 
:Materiel Squadron, did~ at Kempsey, N.s.w., on or about 
. .l.Uguat ll, 19421 with intent to defraud wrongfully and 
unle.wtull.7 make and utter to Mr. J'~_ M. Samayai, Kempsey,
N.s.w., a certain check ill words and figures as _tallows, • 

~ to wit: 
"No •. 87~30 . 

UNION BJ.NlC OF J.USTRALIA LIMITED 
Kings Cross ' · - ., 
Sydney, N.s~w. -, 10th-Aug. i;u 

Pay 1. o. Stephenson or ~earer , . 
. the sum of Ten Pounda Ten Shillings , 
- lil.0 - 10 

o. G. 	Stapleton It 

-- and bJ ~ana thereof, did traudulently obtain tram_ Mr. 

__ -1. 11. S8111a7a1,. monies of the, Te.lue ot about Ten PoWlda 


Ten Shillinga (lol.O/l_O), he the said Pri.nte _Curtis !. 


3.· 
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Stapleton, then well knowing that he did not have an~ 
not intending that he should have any account with tne 
Union BaDk ot Australia Limited, Sydney, N.s.W., tor 
the p~nt of said check. .., 

ADDrrioNAL CHARGE I: · Violation or the ~9th Article of war. 

Specification: In that Private Curtis E. Stapleton, 11th 
Materiel Squadron, 8th Air Base Group, having been 
duly placed in continement on or about 25 August, 
1942, did at Sydney, New South Wales, on or about 11 
September, 1942, escape trom said confinement before 
he was set at.liberty by proper authority. 

ADDITIONAL CHARGE II: Violation ot the 96th Article or War. 

Specification: In that Private Curtis E. Stapleton, 11th 
Materiel Squadron, 8th Air Base ~oup, did at Sydney, 
New south Wales, on or about·24 J'uly, 1942, with in• 
tent to·deceive and injure wrongtully and unlawfully 
make and-utter to J. B. Smith, Sydney, Australia, a 
certain ab.eek in words and figures, as follows, to 
wit; . ' 

, . •NATIONAL BANK OF COMMERCE 
or San Antonio 

San Antonio, Texas, ~ 1942 No.!:,!1M 
PaT to the 

. order ot 1. B. Smith. $ 16.00 

Sixteen 
no 

--------100 OOLURS 

C. G. Stapleton • 
in' payment or rent and other items, he the said Private 
Curtis E. Stapleton, then well. knowing that he did not · 
have and not intending that ha should have any account 
with the National Bank or Commerce of San Antonie>, San 
Antonio, Te:u.s, tor the payment or the said ·check. 

He pleaded not guilty to all charges and specifications •by ree~on of i~~anity•. 
This plea was overruled by the law member and cons!dered by i;he court as a plea 
of not P'.llilty. He was round guilty as charged and sentenced to be dishonorti.bly 
dis"i:ha.rged'the service; to torteit all pay and allowances <!us or to becane due 
and to be contined at hard labor for 26 years. Ths reviewing authority approved 
the sentence but reduced the period or continement to ten years. The Federal 
Correctional.Institution, EDgl.ewood, Colorado, was designated as the place ot 
continement. Pursuant to Article of War 5oi, the' record or trial was torwarded 
for action to ths Board of ReView, Branch Oftice of Ths Judge Advocate General, 
Melbourne, Victoria, Australia. 

"t>: The evidence shows that pursuant to Special, Orders 71, dated 29 Sep
tember; 1942, Headquarters Base Section 7 and 23rd Port of Embarkation, USASOS 
SWPA, a board of medical officers was convened fer the purpose of exemining the 
accuaed to determine his sanity. The Board round that "the accused is a con• 

'stitutional psychopathic personality with emotional instability•, "he is not· 
insane at the present tillle ·en~ there is no ertdence or his having been· insane 
at the time of the otrenses With which he .is charged.• (Ex. L). captain Henry· 
14. Fox, M.C., ll8th General Hospital, the psychiatrist member of the board, 
testified that he di~ not think that •there is anything organicall7 wrong with 
the brain or the defendant•; and •at the time ot 1111 exa:min~tion I felt he was 
able to distinguish between right and wrong",• · "There was no evidence that at 
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any time in the past he was in any di!!erent mental atate as tar as diatiDgUish
ing between right and wrong." (R.27 1 28). 

Lieutenant Nathan Lickerman, M.c., an expert psychiatrist, testi!ied 
in behal! ot the accused that this case •is a typical case or psychosis"; •even 
in his nonn.al state accused is not a tullr fledged ~onorable citizen; even in 
his best moments he is impetuous~ temperamental, irresponaible, unreliable, verr 
undisciplined, unbalanced, poorly brought up, and theretore his con.duct and be
haTior is unpredictable. To my mind his plea or insanity is wholly justified.• 
(R.36). That, at the time or the trial •it hs had a choice between right and 
wrong he would choose the right• * * * •on the 21st J"uly pa did. not know the 
difference between right and wrong• * * * -He was inaane on the 17tH August•, 
and •in his normal state he is a victim of psychosis and is not a usetul member 
of society• (R.35-36) * * * "l:Alring his lucid intervals he ~ould distiDgUish ' between right and wrong• (R.37). 

By stipulatio~ there was introduced' in behalf of accuaed the opinion 
of Dr. w. P. Page, alienist, that accused 11 su:f'ters from a constitutional psycho
pathic personality (schizoid)• (R.40). Dorothea Sta~leton, wite of accused, 
testitie~ "that on many occasions accused appeared unbalancedn; "he just kind of 
lost his memory or something, he did not know any or us. 11 (R.40). 

At the conclusion of this testimony the defenae moved that the court 

enter a finding of not guilty by reason or the insanity or ,the accused. The 

motion was overruled by the law member without objection bf any member of the · 


•. 	 CC?J,lrt (R.43). During the turtber course of the trial additional evidence with 

reference to the sanity of the accused was elicited. Neil Geraghty (R.17) and 

Mra. F. B. Smith (R.72) testified that when they aaw the accused he acted nor

mally. lanet Stephenson, mother-in-law of .accused, testified that when he we.a· 

at her house accused "had a tunny turn" which lasted about three hours and that 

she contemplated calling a doctor tor him (R.46). Lieutenant lohn Brebm., the 

investigating otticer, testified that he included in his report of investigation 

the recommendation that accused be examined by a psychi~trist; that he doubted 

the sanity or the accused because or the report o:r Dr. Edward Rutledge or the 

Prince or Wales Hospital that·aocused was •ot abno:rmal personality• and turthsr, 

because accused lett a clear trail ot evidence behind hi• actio:i;ia,·malcing no · 

effort to hide.his derelictions, and "laughed when I presented him with an ad

ditional charge• (R.80). The court made no separate !indings with.reterenoe to 

the sanitr or the accused. 


4. The evidence showa that the accused· was placed in ths Prince ot Wal.a 

GeDaral Hospital, Sydney, New south Wales, b7 military authoritr on 19 1uly, 

1942. Be le!t without authority the tollowing da7 (R,9;10,77,82; Ex• .11). Be 

joined his wi!e and went to, Xempsey, New South Wales, and aubsequentlf from 

ther9 to Lismore, New South Wales. Lismo're we.a approximately 600 miles traa. 

S7dney, Re and his wite stayed at a hotel in Lismore, New South Walsa, trcm 

13 .t.ugust until 17 A.uguat, l.942, and registered under the name ot µr. and Mre. 

Morgan (R.16,43). When apprehended b7 Detectin Sim.peon, accused we.a 4res~ed 

in civ111.l!n clothes. Re had iii his posaeasion ·an identi.ty card beariDg t.lle ·, · 

namr·-c.- ..J:. ·-"ior-gil, ot ICempaey (R.17) • Accused !irat told Dlteotin Simpson 

that he had been a refrigeration engineer aboard the s.s. Mariposa and had been 

put ashore sick, in Sydney. (R.lB). ,He later admitted that.he had •left the 

.&.rmy• (R.20). A picture secured by ths police through the medium.of &street 

photographer'• ticket, found in the poaaesaion ot accuaed, ahOlfed him on a 

atreet ·oorner in Lismore, dressed in civilian clothes (tl.17; Rx.J') • Other· 

wttne1aea taati!ied that they ae.• accused both in Kampse7 e.nd in Liamore · 

dree..4 in oiTilian clothes "(R.lZ,161 45,47). ,w1tneas ICearney teatitied that 

accused told him that he was goinS to aee the manpower officer ao that he could 


. get a job (R~l6). 'litneas samayai teati!ied accused told him '\hai •he waa .sick · 

~ tired .ot the ~· and asked the _witness to get him a civilian 10.SntUy card 


._ca....a-. ovr:. · · : ... ··,:-~~--·-. · 


.. On .&.uguat 2l 1942
1 

, accused waa taken in custodf b7 the miUtary po
. lioe (R.20), and waa~ ~:i.md-·iii-·a ~o:i.io_e:-•f"atron-rirs1ane1 (R.156). on ~~-~ 

-\ ~~~~-t~}9~2, ~·-·~~a~~d· ~-l'.11- !l~~.:~o~i:l\Q!ll8nt (R.15&,157,70) and, again, while 
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weariDg civilian clothes, was on October 14th, 1942, arrested in Kempsey, New 
south Wales, about 300 miles from Sydney. He was age.in returned to military 
control. 

When. arrested. in Liam.ore by Detective S~pson, a check in the sum ot 
'i:.20.10.0~ bearing wh~t IJurported to be the signature ot E. P. Kearney (Ex.B, Charge 
II) was fowd in the possession of accused. Kearney testified that he had never 
signed the check (R~l4), and accuaed admitted to Detective Simpson that he wrote 
the check and signed E. P. Kearney's name thereon with the •intention ot using it 
to procure 1'unds to leave town• (R.23), 

lack 
0

Vlandys, of Kampsey, testified that at the. request ot Mrs. :r. ,C. 

stephenaon, the mother-in-law or accused, he weni. with accused to his, Vlandys', 

bank, and guaranteed papi.ent or two checks drawn by accu.sed on the Bank ot New 

south 'falea, one in the sum of •l~.15,0 and.the other tor lsl.0.10.0 (Exs. G and H). 

That accused cashed the checks, -rece.iving the 1'unds therefor·l.ii-'ilie presence ot. 

witneaa (R.44) ;-"The checks were aubaequentl7 returned to witness marked •no ac

count•. The7 tom the basaa ot Sll&Citicationa 2 and 3, Charge IV. 


Henry Kybert, manager or the Union Bank .ot"A.ustralia Limited, Khge I 


crou, testified that on J\ll.7 23, 19421 accused requested him. to cash a check tor 

$500 drawn on a b8.Dlt in San Antonio,. Texas. When witneea refused, accuaed re

quested 1n writiDg that witnes11 cable to the San .Antonio bank and ascertain . 

whether or not the check could be oashed (R.74). The request waa granted and a 

repl7 duly received tran the bank's American correspondents that an aocount in 

the name of accused could not be located (R.715). Accused did not returD to the 

bank to learn the anawer to the cable. ~hortlJ thereafter witneaa had •a tele• 

phone meas~e trom one ot the banka ill Jtempaey aa to whether they could cash hie 

raccuaed'!/ ch~clc• (R.7fi) • · . · . . ~ · 


Witness loe Sainayai, ot Xempaey, testified that be cashed two checks 
dran by accused on the Union Bank of Australia Limited, in th.&h•.-ama ot i.i2.10.o 
and :uo.10.0, respectively_ (Exs, Mand N; Spece. i e.ii.d 15, Chg. IV). · 'lheff' c:mecka 
were··returned''to witneH marked •nq account•. lhen aeksd about them accused told 
witnese that he had ma.de a mistake and that ."the money 1a in .a ditterent ·bank"•· . . 
Witness then ae.id.•J.ll right, leave it till tomorrow"• The next da1 acclBed lett 
Kampsey and witll$ss he.a never. received payment or the cheqka (B.51). Detective 
Simpson testified that accuaed admitted giving the checks to Sam.aye.1, but stated 
that they were in payment tor civilian clothes purchaaed b7 accused tr~ same.ra1· (R•• 
21151152). ' 

. Mrs~ ... B. Smith testified with reterenoe ~ A.dditionai ChU~_.lI that 

accused had atayed at her houae·trom l!ay 111 =til JUne 30,.11142, and had ·given her 

a check (Ex.W) in payment ~:r rent, drawn. on th9 National Bank ot Commerce, San .An• 

tonio, Texaa. She. had never received payment tor this check (Il.72) e The teati• 

mony ot Mrs. c. M. Maule we.a received by way ot 1tipulation0 · J.ccused gave her e. 

check upon the eame bank in Texas in pa~ent or ;ren~'- cleaJ1.~l!6• and a anajJ.:_J~11! 


' She was unable to cash ;the check (R.73-91). Thlacheck w,1 made the· baeea ot 
s;Pecitication 11 Charge lV. ' • . ' ' ' 

•••••• ;~ .1 

Private lamee s. Cempbell teatitied that" he had been c~Dtillecl in th• 
guardhouae at Bankston prior to My 20, 11142, and that accused bad been contined · 
.there about the llllllB. time (R.66). Iitnese eacaped trom such cont~ement about · 
ltJJ.7 20, 1~2, leaving hie barraclca bag containing-the clothing alleged in '\he · 
apecitice.tion ot Charge III. Upon return ot witneea to the 'guardhoU.e hia barrack• 
bag was misaing (R.64-65). Lieutenant J'ohn Brehm, M.P., tes1tit1ed that he •%8111
ined the contents ot accused's barracks bag and found clothing contained therein 
marked with the initials •.J".s.c.•. _Thia clothing we.a identi~ied by Caml>bell ·in 
the presence.· of accused as propert7 ot the United States turniahed in the mil1tarf. 
service and issued to witness (B.60-64). · Lieutenant Brehm turther .teatitied that 
accused "did not deny that he had taken them trom Campbell and he really did not 
have much of a statement to make e.t all• (R;,62). ·. . ' · ·.. .. 
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Lieutenant Brehm also testified that he was the investigating officer 
in the instant case and that accused had admitted to him that he "donned civi
lian clothes· in Kempsey about August 5"; that he admitted making the checks in 
Kempsey against uncollected tunds trom America and when the checks were returned 
he lett and went to Lismore where-he cashed the "phoney check"(R.77, Ex. Al). 

~ccused elected to take the stand and make a sworn statement. He 
testified that "because I have had trouble with headaches and going out ot my 
mind and getting into trouble" he asked the medical orticer of his organization 
that he be placed under observation in a hos~al. · On July 19, 1942, while 
a patient in the Prince ot WiiI'es'Rospital he lfJust wandered ott trom there•. 
Thereafter, he did not know •exactly what had happened." He admitted going 
to the Union Bank ot Australia, but •cannot relate a single thing' that happened• 
there. He did not know •whatever possessed me to go to Mrs. C. M. Maule and 
pass that check.• He "Just got scared" attar issuing the F. B. Smith check , 
and •took ott". At Kempsey he •got in trouble with Jack Vlandys• check and 
things ot that sort• and again "took orr• .going to Lismore. He had no know
ledge at all or the Geraghty check~ He could not explain the reason why he 
wore civilian· clothes but the idea ot desertion •never entered his head• and 
that. "I have always pestered my dad to sfin papers to let me enlist but he 
refused to do so because he said I would be in this type ot trouble I am in, 
but still he w,ould not take me to a doctor to be examined or anything ot that 
sort• (R.82-83). 

On cross-examination accused admitted that he had written all ot the 
checks in question, and stated that •r have never had an account in a bank any
where• and that he "never had any dealings with the bank in San Antonio" (R.83). 
He also admitted that.he lett both the hospital on J'Uly 21st, and the jail on 
.t.ugust 25th, without authority (R.83); and that he registered at the hotel in 
Lismore under the name. ot :Morgan but did so because he llad1 used the name ot 
Stapleton on the bad checks in Kempsey and teared that the police would be atter 
him (R.86). He also testified that since early childhood he had committed 
petty thievery throughout the United States b~t had never been convi~d for 
such depredations (R.87). 

5. The question of accused's sanity was betore the court both as an inter
locutory question and tor £etermination at the ooncluaion ot the trial. While 
no formal finding was made, fhe court, accused being found guilty as charged, the 
court determined him to be sane at the time ot the alleged a'cts. In awt 128252 
(sec. 395(36) Dig. Ops., JA!Jr, 1912~0) the Board said: •It is the function ot 
the court to consider the report ot the Board j§r Medical Examiner!_7 and accord 
to it that weight arid credence to which, in the judgment· or the court, it may 
be entitled.• The record shows that accused was accorded a .full and compre
hensive hearing as to his sanity. A review of the testimony discloses no evi
dence upon which the findings ot the court should be disturbed. Accused's 
actions were tar removed from that realm ot mental irresponsibility- which he 
seeks as a c~bak to cover his wrongdoings. His own statements, when confronted 
with the worthless checks, "I just took otr,• and then in new fields repedted 
the same act~, belie his contention ot mental irresponsibility and rather show 
the workings or a mind skilled in the art or trickery- and deceipt. The Board 
is, therefore, ot·the opinion that the court committed no error in re:t'Using the 
motion ot the defense to tind accused not guilty- by reason ot insanity- (R.43), 
nor does subsequent testimony attect the issue. 

The evidence is conclusive in warranting the findings ot the court 
that accused was guilty ot desertion. His absence of an extended duration, 
his apprehension approximately- 600 miles trom Sydney-, dressed iD civilian 
clothes, obtaining a civilian registration card under an assumed name, his 
statements that he was tired or the Army and seeking civilian employment, his 
admission to Constable Ly-ons that he had deserted, all are proof conclusive 
or hia intention not to return to the Service. 

7. 
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That accused had in his possession the articles alleged in Char~ III 
is undisputed. While the evidence is not clear on this charge, it is su1'ficient 
to warrant the court's findings or guilty. Accused was in the same jail with 
Private Campbell and had access to the articles in ci.uestion. They were sub
seci.uently found in hi ession an ntified b the owner in accused's 
presence. He made no denial or explanation as to h s possession ot hem. In 
CM 208895, Zerkel, the Board said: "lt is well established that all of the ele
ments of anOtf6nse, including the corpus delicti, may be proven by circ\llllStantial 
evidence." "Unexplained possession of stolen property is sutticient to support 
a conviction or larceny" (sec. 451 (37) Dig. Ops. 1AJJ, 1912-40).. Here possession 
was conclusively proven and upon an opportunity being afforded accused to explain, 
he remained silent. The evidence in the instant case contains all of the ele
ments neceaaar7 to sustain the court's findings as to accused's guilt, as charged. 

· The evidence and the contession:of accused fully sustain the court •s 
finding as to the issuing ot the checks with intent to deceive and defraud set 
forth in Charge IV, Spacitications 1 to 5 inclusive and additional Charge II and 
its specification. Accused admits having given each check as alleged and also 
as to not having any money at any_ bank on which they were issued. He states, 
"I never had an account at any bank anywhere" and "I never had any dealings with 
a bank.• lie admits he was hard up for cash and when confronted with the worth
less checks, "l just got soared and took oft." The drawing or the $500 check 
on the bank in San Antonio, Texas, where he admittedly had no tunds, and using, 
this as a pretext to postpone the day of reckoning on the checks drawn on local 
banks is proof conclusive or his intention to deceive .and defraud those who be
friended him. The tact that the checks drawn on the bank in San Antonio, Texas, 
were never presented tor payment is 1lllmaterial in the light of accused's confession. 
The law does not require one to do a useless thing and the formality or presenting 
a check to a bank tor payment when the maker admits that there would be no funds 
to meet it is immaterial under the circumstances in the instant case. The intent 
to deceive and defraud was present when the checks were issued. This, in itself, 
is sutticient proof to sustain the findings of the court as to accused's guilt 
on these charges and specifications. 

Accused admits the acts alleged in the additional Charge I. Ha was 

legally confined in prison on August 251 1942. He broke this restraint in the 

presence ot·e:rmad guards. That he left without authority is proven by uncontra

dicted- evidence of the prison officials and by his own admissions. The court 

rightly found accused guilt7 as charged. 


6. lor the reasons abOTe atated'the Board of Review is of the opinion that 
the record of trial 1a legaa7 autficient to support the Undings of guilty of all 
charges end specifications thereunder and the sentence. 

Judge Advocate • 

a. 
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WAR DEPART'i&l'I' 
Services ot Supply 

In the Branch' Office ot The Judge Advocate General 
Melbourne, Victoria. 

Board ot Review 

v. 

Technician 5th Grade 
Calvin. s. Cash (6154638), 
Battery B, 4th Field Ar
tillery Battalion, Force 

.9156. 

25 February, 1943. 

Trial by G.C.M., ci:mvened. at 
Headquarters, Force 9156, 
8 January, 1943. Forfeiture 
ot $19.20 per month tor six 
months, restricted to detach
ment area tor two months. 

HOLDING by the BOARD OF REVIEW 

STAGG, ROBERl'S, and MJRPHY, 


Judge Advocates 


l. The record ot trial in the case of the soldier named above ~aving 
been examined in the ottice ot the Assistant Judge Advocate General, Melbourne, 
Victoria, and there found legally insufficient to support the findings of 
guilty, and the sentence, has been examined by the Board or Review, and the 
Board submits this, its opinion, to the Assistant Judge Advocate General, 
Branch Office, Melbourne, T1otoria·. 

2. The accused was tried upon the tollowtng·charge and specification: 

CHARGE: Violation ot the 86th Article ot War. 

Specification: In that Calvin s. Cash, Tech 5th Grade, Battery 
B, 4th lA. Bn, 'rorce 9156, being on guard and posted as 
a sentinel, at APO 932, on or about 0100, December 25, 
194~, was round sleeping upon his post. 

The accused pleaded not guilty to the ch'arge and specification. The Court 
found accused not guilty ot a violation ot Article or· war 86, but guilty 
ot a violation ot Article ot War 96, substituting the words, •duty as 
a switchboard operator• and "while on dut1" tor the words •guard and posted 
as a sentinel• and ttupon hie post.• · 

3. He was sentenced to torteit the sum of $19.20 ot his pay per month 
1 	 tor a period ot six months and to.be restricted to the detachment area tor a 

period ot two months. The revi swing authority approved the sentence and 
ordered its execution. The sentence was published in General· Court-Martial 
Ordera No. 10, Heacrquarters United States Army Forces in Etate, lew Hebrides,• leb:ruary 10, 1943. The record ot trial was forwarded to the Branch Ortice 
ot the Judge Advocate General, Kelbourne, Victoria, Allstralia. · 
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Th• ertd•nce shows that o~ or aboui December 25, 1942, accused, w1 th 
another. soldier, was on duty at a telephone exchange located in a dugout 
and serving the Battery area, Force 9156. About 0100 Lieutenant Colonel 
L'Abbe attempted.to put through a telephone call but could not get a connection. 
Be trhd to get an answer tor 15 to 20 minutes e.nd then called the a.neral' s: 
aide, First Lieutenant J'ohn A. Lockard and instructed him to go to the ex- ' 
change and •see what the trouble was• (R. 4), Lieutenant Lockard went to th• 
dugout and found accused on dut7, with "his !ace buried in h18 arms; sleeping 
With his arm upon the botto111 part ot the Swttchboard• {R. 5 ). The relief · 
was asleep on a cot. Witness took accused b7 the left Bhoulder and shook hi'm. 
Accused' a ares were blood-shot and there was a wrinl:le in hiS face from where 
his head wae rHt1ng on his arm. He uttered inarticulate sounds and "wasn't 
aware at that tima as to who t 'Was or as to what I was: doing" {R. 5)•. Captain 
Myron P. Smith testified that aocuaad although not a m:imber ot. his organization 
was on17 attached thereto. · 'I'b.at posted' by the aw1 tchboard was a writ ten 
notice stating •that anr unusual occurrences would be brought to rar attention, 
either thr0ugh the sergeant in charge ot the dugout or to me personally, and 

tha~ any necessay changes that might be necessary would be made by lll;Y'Hlt• 

(R. 7). 'rile notice (P. Ex. l) contained, !El!!,!!!!!.: . 

WThe switchboard Operator and chiet operator (or acting 
chiet operator) will remain in the immediate vicinity ot 
the switchboard while on duty except that one DBY relieve 
the other tor mesa. 

"The operator will remain alert at all tiims while on the 
8w1tchboard and comply W1 th the noti cea ot procedure as they 
are posted. . 

-The chi et operator ot each shift will receive complaints, 
give information as available, record trouble on the line 
(and .see that H 1s passed on to the Wire chief}, keep ' 
traffic diagram up to date, see that the appearance of 
the dugout 1a maintained and relieve the operator tor 
mass and short periods of rest trom the board. However, 
the operator then temporary takes over the chiet operator
duties. 

"During slack periods ths chiet operator may lie down ~d 
rest_ within the dugout. . . . . . . · . 
"Both operator and c~iet operator will remain on dutr 
until properl7 relined • · · 

' ! . 

!~:;:s:n~rthert testiti ed that the two ~e~ in the d~gout were on an a hour 

betwe~n tb.e":.r:s ~h:; ;:~ndunti~relieved. That they could diYide the duty 

checks and that the last ~ • wit ere were no !bed schedules tor periodical 

a week ago• (R lO) N : h ness had .lllade an inspection was •approximately 

in question as.a •s;ntin~l~s er :d been issued deSignating the switchboard 

informed that a "switohb poBt (R. 11), and tha.t accused had never been 

(R 12) Th d t oard operator was a sentinel and responsible as such• 

th~t on~ ot h;• :u:~:: ::;1;: First Sergeant J'ose-l>h T. C<U.lins. who testified 

That his orders nre •to cheo~ ~perrtsion ot the Switchboard in ,question. 
(R. 14). Witness would go to theo:e in_: while to see th.a/ it was maintained" 
from 10 P.M. to 6 A. K. •(R ) gout eveey fouple ot days but nner , 
detachment but that.Witne;s1;ilid The aocu1ed was •attached•. to the signal • 
transterred to the detachment to n~t hav(e any control over hlm," as he was 

'" .. , , r uty .R. 16) • 
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Serg~ant Edgar W. Scott testified that his duties were to "make 
up 

0 

the operator's schedule; to handle any disagreement between subscribers, 
and the opetators, and to keep the s~~tchboard room clean at all times.• 
That he visited the dugout •twice a day" but did not give the operators any 
special instructions as they went on duty (R. 17). lb.at no order had ever 
been given that the switchboard operator was •a sentinel on post• (R. 18). 

Accused elected to take the stand and make a sworn statement. He test
ified that on the night in question he and another soldier left Force Head
quarters and reported tor duty to the dugout where the switchbo~ was located. 
That the tour ot duty was 8 hours and that he and the other operator agreed 
to divide it, accused taking the first tour l_iour shift. Whan Lieutenant 
Lockard came in the dugout accused was "dozing" but not asleep (R. 20). That 
he was never posted as a sentinel, nor told that he was a guard (R. 21), nor 
did Captain Smith or any commissioned officer ever go down to the switchboard 
and post him there (R. 21). That he. has never bean relieved ot his duties 
and has worked his •regular tour ever since," and has never been in confine
ment nor placed under.arrest (R. 22). That he never considered his duty as 
that ot a sentinel, but only routine detail, the same as one to " go out 
and pick up coconut shells• (R. 23~. · 

4. The only question presented to the Board tor its consideration is 
the authority ot the court, after having found accused not guilty as charged 
under Article ot War 86, to find him guilty by exceptions and substitutions 
ot an offense under Article ot War 96, as a lesser included offense thereof. 

The Manual tor Courts-Martial, 1928, at paragraph 78£_, authorizes 
a court to make substitutions "provided that such action does not change the 
nature or identity ot any offense charged in the specification. * * *It 
the.eVidence tails to prove the offense charged, but does prove the commission 
of a lesser offense necessarily included in that charged, the court may, by 
its findings, except appropriate words, etc., ot the specification, and, it 
necessary, substitute others instead, finding the accused not guilty of the 
excepted matter but guilty ot the substituted matter." 

The record clearly discloses that the duty of the accused in his 
assignment as a switchboard operator possessed none ot the attributes of a 
sentinel on post, nor did it cloth him with the responsibilities inctdental 
thereto or connected therewith. Failure t~ perform a routine du.ty has no 
element of "Sleeping on Post,• and when the Court, by its findings, found 
accused not guilty, as orlginally charged unde~ Articl.e ot War 86, they ~re ~ 
estopped from finding him guilty or an entirely unrelated offense; one 
containing not a single &le!!13nt or the ortense originally charged. .'l'hat 
he is guilty ot some dereliction of duty is evident, but not haVing been 80 
charged, he cannot be 80 conVicted. The action ot the court is such a clear 
violation or military law, and is so obvious that further discussion is deem
ed unneeessary. 

5. The ·Board ot Review is, therefore, or the opinion that the record 
of trial is l~gally insurticient to support the findings ot the court ot 
guilty, by exceptions and substitutions, or a Violation of·Article ot War 
'96, and the sentence. · · 

~Q~ ,MgeAdvooato, 
-- ·.. Lt.c • "-I.A..G.D. 

I . 

~<~ , Judge Advocate. 
t. Col., J.A.G.D. 

~dgeAdvoo•to•
· . Jo , J'.A.G.D,. . . 

. 
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WAR DEPARTMENT 	 • 
9ERVICIE9 01' SUPPLY . 

BRANCH Ol'l'ICIE 01' THIE JUDGIE ADVOCATIE GIENIERAL 

A.P.O. 924,201-Cash, Calvin c. 
5 March, 	1943. 

Subject: 	 Record of trial by general court-martial of Technician 

5th Grade Calvin s. Cash, Battery B, 4th:.Field Artill•?'J' 

Battalion, Force 9156. 


To 	 Comnanding General,South Pacific Area, A.P.O. 502. 

Inclosed is the record of trial described above and th• holding 
of the Board of Review in this off'ice that the record of' trial is l•gall7 
1nsutricient to support the findings and sentence~ I concur in that 
holding and recommend that the findings and sentence be vacated• 

- -_ r. - A f'orm of' action effectuating this reoon:mendation ie in.closed 
~or ;rour 1Iconvenience in the event that you concur_ in the action. recommended. 

EWES!' H. BURr, 
Brigadi~r General, u. s. A:rmy, 

Assistant Judge Advocate General. 
-., rncls: 

.Incl. 1 - Record of trial 
Incl. 2 - Holding of Board of' Review 
Incl. 3-- Action sheet. 

(Findings and sentence vacated. GCMO 3, USAFISPA, 10 Mar 1943) 
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WARDEP~ 

Serricea ot Suppl7 . 
In the Branch Otr"ice ot The .JUdge .A.d'focate Ge118ral 

.Melbourne, Victoria. 

Board ot ReTiew 

UNITll:D ST.A.'fES ) Trial b7 G,C.JI,, COJ1T8Jl84 at 
) Si.nemi Village, Bew GuiJlea, 

To ) · 1anuarJ' 18, 19'3, Diemieaal,
) total forfeitUl'8a, and contiDe• 

Seoon4 Lieutenant 1oaeph 1. ) mm. tor ten 79ara. United 
Jii~alowaki (o-aaa.u5), Compa- ) Statea D1acipliDa1'7 Barraclca, 
nr ll:, 127th Intantr,. Bagiment, ) J'or-t Leanmrorth, Xauaa. 
~ Intantr,. Dirtaion, ) 

HOLDING .b7 the BO.ABI> OJ' mNin 

STAGG, ROBERTS, and li!Dm'HY, 


J\ldge J.dTocatea. 


l. The Board ot Renew baa exaai.Jl8d the recard of trial ot the otticer 
nSl184 abon and aubaita thia, ita opinion, w the J.aaiatant .lUdge J.dTOcate 
~Deral, Branch Ottioe ot The .lUdge AdTocate Gene;ral, 11elbourne, Victoria, 
J.uatralia. 

2, The accuaed we.a tr1ecl upon the tollOlfing chargeli and apec1t1cat1ona: 

auBGB I: Violation ot the Mth uticle of 1far, 

Specification: In that Second LieuteDB.llt JOSEPli 1. KiauLOWSXI, 
Caap8.DJ' E, 127th 1Dtantr7, h&Ting recein4 a lawful cOD1D&nd 
tram Colonel JOBH ll:. GBOSE, hie superior otticer, to lead 
aenral 'Ullwounde4 enlisted un troa Campan,. E, l27th Intan
trr, back into '\he attack on the "Spit• ot Bulla Jiiaaion, did, 
Dear Bun.a lliaaion, New GuiDea, on or.about :sJ. De08llbu, 1942, 
willtull7 diaobe7 the aame. 

auaGE II: Violation ot the ?5th utiole ot War. 

Specification: In that Becon4 Lieutenant JOSEPH 1. MICIULOWSl'.I, 
Companr E, l27th Intantrr. being pr..ent •1th hi• comp8J17 
while it wu engaged with the ellUIJ, d14, near Bmla lliaaion, 
lll'ew Guillea, on or about Sl December, 1942, ahametil,111.abandon 
the aaid Oompe.D1' an4 aeek aatet7 in the nu, and 4i~·ta11 to 
rejoin u. 

• 
'fhe aocuae4 pleaded not guiltJ to each charge and apecitication. At the oloae 
ot the proaecution•a ertdenoe accused requeated the oourt, and •oa permitted to 
change hia plea of not gu1lt7 to Charge 19 and it• apeoification, to that ot 
SU1lt7 (B.,36). He we.a tound guiltJ 11>7 the court ot each charge and apeoitica
tioa and sentenced to be diamieee4 the aerTice, to torteit all par and allow
ancea due or '\o be00lll8 4u.e, and to be oontined d ha.rd labor tar a period ot 

2aa1os 
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ten 19ars • Th• reTiewing autharity approve4 the sentence and '\he conf1rming 

authorit7 contil'llled the same and designated the United States Diaciplinary Barracks, 

J'o:rt LeaTelDIOrth, ltan8aa, as the place ot confinement. Pursuant 'to the proTiaiona 

ot Article ot War 50l, the record ot trial was torwarded to the Board ot Rertew, 

Branch· Ottioe ot the .lUdge J.dTocate General, Melbourne, Victoria, Australia. · · 


The ertdence ahon that Colonel J'ohn 1. Grose, aa the commanding 

otticer ot the Urbana lorcea, and the 127th and 128th Infantry, iaaued a written 

order tor u attack on December 31, lg42, upon Buna Jiisaion, setting t~h that 

all ground taken would be held (B.11, 16). Starting at 4:30 J..K. 137 men ot 

comlian1 :a:, 127th Infantry and Com.pa.DJ 1, l28th Infantry, crossed a river betore 


· daybreak (!.6, 13). Com.panr :a: lead the attack tollowed by F Comp8.ll)'. Lieu
tenant Bragg wu in camuand ot Companr B, 127th Intantry (B.5) and accused was 
in oOllllllan4 ot the 2nd platoon thereot (R.44). J.ocused in hie uneworn statement 
(R.47) denied he waa in command ot the second platoon, but that he waa at the 

trod 1a ahcml b7 hie OWil statement to Colonel Grose! •ha atated that he couldn't 

atq up there• (B.15), and aubaequent teatimonr, .!.!!!!:!.• · 


Corporal J'oaeph v. LabinakJ testitie4 that Lieutenant Bragg •iAJ.at:ructed 

the whole companr that we was auppoaed to go acroaa the riTer and ({J> up along th• 

beach and u aoon aa we contacted the 81181111. to get ott the beach and * * * dig our 

toxholes and get in and irtq in the toxholea" (R.6). .uter the lat and 2nd pla• 

~oona ot I Companr1 and part ot the weapona (R.13, 4.Z) croaaed the river, thef 

proceeded along the beach near three barges where theJ met resiatance tram the 

ene1111 in the tom ot hand grenades and ritle tire (R.6). 


Colonel Groee waa located in the Regimental O.P. about 150 to 200 7arda 

trC111. where the attack took place (B.43,44). Seeing grenades bei11g throllll in the 

Ticinit7 ot a barge, he inquir9d 'b7 power phone ot an orderlJ located near there 

as to what the lituation waa. lie was adTiaed that men were coming to the reel." 

and that accuaed was wo "mOTing to the rear• (R.14,). lie i:oatru.cted the tirat 

sergeant ot COlllpally I, l28th Infantry, to haTe tbe men return and dig in. Upon 

being adTised that accused wu near the O.P. he ordered accused to repar:t to him • 

.lccuaed appeared •oonaiderabl7 excited and aeemed a little out ot breath traa run• 

ning. lie was not e:r.actl7 inooheren ; he 1ai4 he waa T9rf ne:rToua. • (B.15) • 

Colonel Groae ordered accuaed to tilke the unwounded men -back onr to . the Mission.• 

J.t thia tU. men ot Compe.nr :S •era still at the tront (R.lg). Be intomed ac• 
ouael that he was •now in cC111111and ot the companJ, that Lt Bragg had been wounc18d. 
Be said he couldn't camnand the COlllpanJ'1 he told them he waned the sergeants to 
oommand the compaJ17• (B.U). Colonel Groae then warned the accuaed ot the graTitJ' 
ot hia action and told hilll that he oou14 'be tried tor cowardice and "l aalce4 him 
it he knew what that meant and he aaicl he d14.• (B.il); •that he juat couldn't do 
it • he couldn't take them back to that slaughter • that ha wun't a cowe.J."4, h• 
waan•t 19llow, he Just couldn't take the men aoroaa there anJJllOre, couldn't stand 
to see them get all ahot up.• (B.26). 

Colonel Groae then· gan accuaecl a direct ·order to "take these man and 
return to his tonier poaition•• J.ccuaed retuaed to Obe7 this oommnd WU then 
diaarmed, ·placed under a guard, and aent back to the regimental headqu~r'hrs (R.15) • 

Sergeant llarold r. Koch teatitiecl that he waa communicationa aergeut tor 
Comp8.Jl1 :I, l27th Infantry, located at the O.P. That at 6:30 .a..:u:. on the morning 
ot the attack eight wounded men C811W back, accompanied b7 about aix unwounc18d men. 
"I aaw hilll /;.eeuaeiJ atanding by the Od'. at that time.• lie heard the connraatiOA 
between Colonel Gro• and accused. That all ot CompanJ I except tour oooks partici• 
pated in the attack on the JDOrning in queation. Upon being ukad who waa ocmmand.. 
illg the 2nd platoon, witneu replied that u tar as he knew accuae4 waa "•'till 1a 
(~:,)~tit•. J.t thia tillla there •u anipillg and machine gun tire at the o.P. 

http:Compe.nr
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Private Herbert L. Keller testitied that he was the personal bodyguard 
tor Colonel Grose. That he was present when Colonel Grose ordered accused to 
get the unwounded men together and return to the attack on Euna Mission. 

"As I stated, when he fi.ccusei/ entered the forward OP he was 
COl!lpletely out of breath trom the labor ot getting to the OP trom 
where he had come, I hadn't observed how he got there, and his physic
al condition was of a man out on his feet, dead tired, exhausted can
pletely; hard to put into words, but you can see it on their races 
after you have been up there for some time. It just looks to me, 
as I have already stated in my testimony, that he was out on his feet 
physically. I got tm impression that he wasn't quite aware or what 
was going on, he was so dead tired. I will quality that lest state
ment of mine - - I said I got the impression he didn't know what was 
going on. That wasn't a mental reterence, that was physically, that 
he had gone that far and he couldn't go any further, he had given all 
he had." (R.30). 

He also heard accused state to Colonel Grose that he had helped wounded men back 
(R.31). ·The defense called all witnesses tor the prosecution, excepting Corpo
ral Labinsky. Their testimony was, in substance, the same as it was tor the 
prosecution. Accused elected to make a written unsworn statement, viz: 

"Prior to the morning of December 31 I had been relieved of 
comnand or my platoon bi Lt Bragg, the company commander, and had 

·no assigned duties with the company. I do not haTe a clear memory 
ot 'the events on the morning or December 31. The only clear thing 
I remember or what happened there was that I was under arrest betore 
Colonel Bowen at the Regimental CP. I have no clear recollection 
of what happened before that time except a contused memory that I 
was somewhere with Colonel Grose and he was trying to get me to do 
sanething. I did not understand or appreciate the significance of 
what had happened until I had calmed down at the Regimental CP." (R.47). 

4. 

The unsworn statement of accused appears somewhat inconsistent with 


his plea of guilty to Charge I and the specification thereunder in that he did 

,not have a "clear recollection of what happened". The plea may have been 
entered improvidently or through lack of understandi1:1g, but in either event, dis
regarding such plea, ample evidence appears in the record to legally support the 
findings of guilty. Accordingly, the accused cannot be said to be prejudiced 
thereby. 

5. 
Winthrop at page 622 (Military Law and Precedents, Reprint) in discuas

ing "misbehavior before the enemy", in violation of .Article.or War 42 (modified 
and now known as A.W. 75) in pertinent part providing 

"Any officer or soldier who misbehaves him.self before the enemy, 
runs away, or shamefully abandons any tort, ·post, or guard, which he 
is collllll8nded to defend • * *shall suffer death • * *" 

states that the offense or abandoning a. col!Jllla.lld may be canmit1'ed only by the com
manding officer thereof. 

such statement is further explained by his.following discussion of the 
ward.a "which he is commanded to defend", present in that .Article of War• · 

"It is conceived that, to constitute the otrenae, no express 
or specific instruction to defend the post need have been given, 
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but that it is sufficient 1r an obligation to make a defense was 
as it could hardly tail to be - devolved upon the commander as a 

necessary or reasonable implication tran the order which assigned 

hiln to the command or as a dut ro erl atte.chi to his osition." 


underscoring supplied P• 625 • 

The words ...hich he is commanded to defend" do not appear in the .present Article 
or War 75, and the words ...hich it is his duty to defend" han been substituted 

therefor. 

The Manual for Courts-Martial, 1921, in its discussion <Jr Article of 
War 75 states: , 

"While the word •abandon' is broad enough to include a case 
in which a soldier or subordinate officer leaves a tort, post, guard, 
or canmand which it is his du.ty to defend, it is probable that this 
clause of the article looks only to offenses by the colllill.t.nding or
ticers of such cQlllllanda, and that abandonment by a subordinate should 
be charged as a misbehavior or running away" (sec. 425, III). 

The lllOSt recent edition or the Manual tor Courts--Martial in its discussion or 
Article or War 75, omits the opinion last~quoted. 

As Winthrop's interpretation ot the instant offense is based upon the 
then Article of War 42, since modified and embodied in Article ot War 75, and aa 
the discusaion with reference to the la'.. ter article appearing in the Manual tor 
Courts-Martial, 1921, is patently not definitive and has been omitted trom. the 
current edition of the Manual for Courts-Martial, the Board or Review is or the 
opinion that such earlier opinions are not now applicable. The Board is of the 
opinion that the words or Article of War 75, that "A:n.f officer or soldier who * •• 
shaJDetully abandona * * * any tart, post, camp, guard, or other command which it 
is his duty to defend, shall suffer death * * *proscribes an act whicn may be 
committed by any officer or soldier. 

The evidence is clear and convinciDg that accused was with Company E, 
127th !llfantry, when. the attack was made against the enemy on Buna Mission. It is 
likewise clear that accused was under orders tram both the regimental and company ' 
conmanders that all gr-ound taken was to be held. It turther appears that accused 
made his way to the rear accompanying about six wounded soldiers and that at this 
time others of his compenr were still engaged with the enemy. Accused disclosed 
no superior authority or tactical necessity fer his withdrawal. Colonel Grose 
testified that accused in answer to the question "Did. Lt :Michalowski ofter anr 
explanation for his returning from the mission side of the spit to the village 
aide?" said "'l cant stay up there, it's too hot' or something to that ettect. 
He, I believe, made some other remarks; I can't recall the exact words at thase." 
(R.16). Such tacts constitute an abandonment e.a charged. 

Should, however, it be considered that such ottense could be colll!lli tted 
only by a comnanding officer, the Board of Review is of the opinion. that there i• . 
sufficient evidence in the record to suatain the finding ot guilty under such 
theory. 'rhe competent evidence established that upon the return or the accused 
trcan the mission side of the spit, where his company was then in contact with the 
enemy, to the village side, others of his company atill remaining, accused ad
mitted to tbe colonel that he knew that Lieutenant Bragg 00.d been wounded and' 
that he, the accused, was then "the senior officer now with the company" and in 
command thereof. That at that ti.ma the accused stated that "he didn't want to 
have that responsibility, that he couldn't canmand it /Jhe campan-i/" (R.18) • He 
then retused to return with the unwounded man to the position occupied by the 
balance or the company. Accordingly, he then and there abandoned his command. 
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The return ot the accused to the rear trom the position that he had 
occupied was clearly for the purpose of seeking safety. The tact that the ac
cused had reached a place ot only comparative safety and which was under tire 
trom rifle and machine gun bullets does not refute the admitted intent ot the 
accused in leaving his position and ot refusing to return thereto. 

6. The defense made a motion tor a finding ot not guilty or Charge II, 
and its specification, on the grounds that there waa a duplication ot charges 
in that the acts alleged in both Charges I and II were continuous and proven 
by the same evidence, The court rightly refused this motion. The record 
tully sustains the acts alleged in Charge II and ita specitication. Had ao
ouaed not been seen by Colonel Grose and there given the order which he refused 
to obey, it would not haTe erased his shameful conduct. While separated by a 
short interYal c:L time each act alleged was committed and stands separate and 
apart. E'ren had accused obeyed the command ot Colonel Grcae and returned as 
ordered, the eTidence fully sustains the charge of abandoning his company. 
There was no error in refusing this motion, 

'/, The record contains much hearsay testimony, but the same in no manner 
injuriously affects accused's substantial rights. There is sufficient competent 
testimony to tully suatain the court's findings. 

8, For the reaaona above stated the Board ot ReTiew if ot the opinion 
that the record Of trial is legally sufficient to support the findings Of guilty 
ot the charges and the specifications thereunder, and the sentence, 

~ Judge .ldToca~e • 
• Col., J.A.G.D. 

~ ......... 

~J'.A.G.D. · 

(Sentence ordered executed. GCMO 9, USAFFE, 31 Qct 1943) 
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WAR IEPARTMENT 

Services of Supply 
In tbs Branch Office of The J'"udge Advocate General 

Board of Review 16 March. 1943. 

CM .l-334 

UNITED STATES ) 

v. 

Captain Roderick H. Fitch, Ch. 
(0-377171), Headquarters and· 
Headquarters Squadron• 29th 
Service Group, ASC. 

) 
) 
) 
) 
) 
) 
) 

Trial by G.C.M. • convened at 
Headquarters Base APO 708, 
22 February, 1943. Dismissal, 
total forfeitures, confinement 
for three years. United states 
Penitentiary, McNeil Island, 
Washington. 

HOLDim by tbs BOARD OF REVIEW 
STAGG, ROBERrS, and MIJRPHY, 

JUdge Advocates. 

1. The Board of Review has examined the record of trial in the case of 
the officer named above and submits this, its opinion, to the Assistant JUdge ,_ 
Advocate General, Branch Office of The JUdge Advocate General, Melbourne, 
Victoria. 

2. The accused was tried upon the following charges and specifications: 

CHARGE I: Violation of the 93rd Article of War. 

Specification l: In that Captain Roderick H. Fitch. Head

quarters and Headquarters Squadron, 29th Service Group, 

did, at APO 708, in the 29th Service Group area. on or 

about February 16, 1943, commit the criloo of sodomy by 

feloniously and against the order of nature having carnal 

connection by mouth with Staff Sergeant J'"ack (NM!) Manz, 

82nd Service Squadron, 29th Service Group. 


Specification 2: · In that Captain Roderick H. Fitch. Head

quarters and Headquarters Squadron, 29th Service Group. 

did, at APO 708, in the 29th Service Group area, on or 

about tebruary 17, 1943, commit the crime of sodomy by 

feloniously and against the order of nature having carnal 

connection by mouth with Staff Sergeant J'"ack (NM!) Manz, 

82nd ~er"tice Squadron, 29th_ Service Group. 


CHARGE II: Violation of the 95th Article of War. 

Specification: In that Captain RodericklI. Fitch. Head

quarters and Headquarters Squadron, 29th Service Group, 

did, at Al'O 708, in the 29th Service Group area. on or 

about February 16, 1943, conduct himself in a manner 

unbecoming an officer and a gentleman in that he made 

improper advances toward Technical Sergeant J'"ohn w. 

Hatfield, B2nd service Squadron, 29th Service Group, 

by placing his hand upon the p~ivate parts of said 

Technical Sergeant J'"ohn w. Hatfield• 
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J.ccused pleaded Suuty t~ Charge I, Specifications l and 2 and not guilty to. 
Charge 11 and its specification. He was found guilty of the first charge and 
specifications and not guilty as to the second charge and specification, and 
sentenced to be dismissed the service; to forfeit all pay and allowances due or 
to become due and to be confined at hard labor for three years. The reviewing 
authority approved the sentence and fcrwarded the record to the confirming auth
ority pursuant to the provisions of Article of War 48. The confirming authority 
confirmed the sentence and designated the United States Penitentiary, McNeil 
Island, Washington, as the place of confinement. The record was forwarded to 
the Branch Office of The J\ldge Advocate General, Melbourne, Victoria, Australia, 
under the provisions of Article of War 5oi. 

The accused having been found not guilty of Charge II and its speci

fication, the Boa.rd will not discuss the evidence pertaining thereto. 


The evidence shows that on 'the night or February 16, 1943, Starr 

SergeaD.t .Tack Manz, while on his way to the moTies was aP'Proached by accl.B ed 

and asked to •take a ride• in a jeep. Sergeant Manz stated to accused his 

desire to attend the moTies, but upon the suggestion or accused that the ride 

would •take but a few minutes• consented (R.4). The jeep was driven a short 

distance and parked. Accused asked witness questions about his life and 

•asked me it I ever thought about getting real drunk". l'itness replied that 

he did (R.4). Accused then told witness to meet him after the show and "we 

would have a few drinks". After the show witness met accused in the J;llrked 

jeep and together they drank a bottle of what accused said was "gin and apple 

juice•. The conversation then was "about sex• and accused committed sodomy 

on witness per os (R.5). 


Witness reported the act to two of his canrades and also to the 
executiTe officer who "figured there might be some way to trap the man in the 
act•. · "It was pre-arranged that I should contact ~he man and bring about the 
same incident as before. We were to go to the same place. I would cough 
as a signal and an officer was supposed to come on the scene (R.5). Witness 
testified: 

"While riding in the jeep ~he following eveni~ he J:"accuse~ 
said it was about this time or evening that he got the 
urge. Then he said he was sorry and didn't want to offend 
me and that we had better stop. I acted like I was 
laughing it ort. I tumbled with my crotch and he said, 
when he ~ve around he felt like doing it again. I said 
all right with me. He asked me if I wanted soim gin. 
I said yes. I.practically led him on.• (R.6). 

Accused again committed sodomy on witness per os. 

. i.ccused elected to make an unsworn statement. He testi:t'ied that 

he thought he was doing the right thing when he accepted a commission by 

•contributing to the welfare or the Armed forces•. After entering the ser

Tice "I realized I had not done the wise thing•, but finding that he could 

not be released, he decided "to see it through and endeavour to surmount the 

difficulty by will power• (R.9). At no time did accused deny the acts al
leged in Charge I, Specifications l and 2. · · 

It was stipulated that Lieutenant Colonel Reyher, Group Commander 

of accused, if present, would testify that accused had done excellent work 

under field conditions in administering to the spiritual need or the group 

personnel (R.8). An official monthly report was introduced in evidence as 

to the efficiency of the accused as a chaplain (Ex. C). 


5. The evidence is conclusive that the accused committed the acts of 
which he we.s found guilty. 
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Although the pathic, through the suggestion of his superior officers, 
made himself available to the accuaed and "practically led him on", the court 
was justified in concluding that the offense was incited and intended by the 
accused. "Where the evidence shows an intention on the part of the accused 
to commit the crime charged, evidence obtained by entrapment is admissible, and 
this is true even though the witnesses acted· as decoys, taking part in the 
transaction which, itselt, was criminal"(sec. 378, Wha~ton's Criminal Evidence). 
The Board ot Review has considered CM 207652, ~(sec. 395(35),· Dig. Ops. 1Ml, 
1912-40), and is of the opinion that the conclusion therein was predicated upon 
tacts and circwnatances other th.an those present in the instant cas,, and there
fore is clearly diatinguiahable theretrom. 

e. For the reuoD11 stated above, the Board of Bniew is of the opinion 
that the record of trial 1a legal.17 sutticient to support the finding or guilt7 
ot Charge I and the apec1ficationa thereunder, and the eentence. 

~ ................

L OL;f.A.G.D. . 

A.d'VO cat e • 

. . 
lat Indoreem.ent 

War Department, Branch Otfice ot the Judge Advocate General, 
A.P.0, 924, 16 Ma.rob, 1943, To Comma.nding General, USAFISPA, A.P.O. 502. 

l. In the case ot Captain.Roderick H, Fitch, Cn. (0-377171) attention 
is invited to the foregoing holding b7 the Board o! Review that the record or 
trial is leg~lly sufficient to support the sentence, which holding is hereby 
approved, Under the provisions of Article of War 50~, you now have authority 
to order the execution of the sentence, 

2. When copies of the published order in this case are forwarded to 
this office they should be accompanied by the foregoing holding and this 
indorsement. For convenience of reference and to facilitate attaching copies 
of the published order to the record in this'case, please place the file number 
of the record in brackets at the end of the published order, as follows: 

(CM A-334) 

~~ 
ERNEST H. BIRT, 

Brigadier General, U.S. Arm:ri 
Assistant Judge Advocate General. 

(Sentence ordered executed. OCID S, USAF.CSP!, ~ Apr 194.3) 
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WAR DEPARTMEN.r 

Services ot Suppl.y 
In the Branch O:t':t'ice ·ot The J'lldge .ldTocate General 

Melbourne, Victoria, 
.luatralia. 

:eOard ,ot Review 
21 April, 1943. 

UNITED ST.A.TES 	 ) Trial by G.C.M., convened at Mt. Isa, 
) Q.ueensland, 12 September, 1942. As 

v. 	 ) to Printes Carter and Ratlitt: Dis
: ) honorable discharge suapended, con

PriTates L. V. CARTER (38039566), ) finement for tive years. The Main 
PERRY .T. GARRE:1'T (37061532), ) Stockade, Base Section No. 3, A.P.O. 
CEIJ!Sl'liL l.. RATLIFF (38028087), ) 923. As to Printe Wintersmith: 
and .T.AMliS E. WINrERSMI.TH (15043042),) dishonorable discharge suspended, 
all ot Company F, ·29th Quartermaster) confinement for three 19ars. The 
Regiment (Trk). ) Main Stockade, Base Sectio.n No. 3, 

) A.P.O. 923. As to Printe Garrett: . 
. ) Dishonorable discharge, confinement 

) tor tive ye~a. The United States 
) Disciplinary Barracks, Fort Leaven
) worth, Kansas. · 

HOLDING by the BOARD OF REVIEW 
STAGG, RO.BERrS, and MUm11Y, 

J'lldge AdTocates. 

1. The record o:t' trial in the case -o:t the soldiers named abon has been 
examined by the Board o:t ReTiew and the Board submits thi~, its opinion, to the 
Assistant J\idge Advocate General, Melb0urne, Victoria, Australia. 

, 2. The several accused were tried upon like charges and specifications 
as tollowa: · 

CHARGE I: Viobtion o:t the 64th Article ot War. 

Specification: , In that Pvt. L. v. Carter, ffvt. Perry L. Garretg,
jjvt. Celestial A. Ratli:r!l, jfvt • .Tames E. lUntersmitg, 
CO •. J'··~9th Q..M. Regiment, did at Winton, Q.., Australia, on 
or a\>out 13 J'llne 1942~ lift up a weapon, to wit~ a u~s. Ser
vice rifle Cal. 30, against Capt. Collett B. Dilworth, his 
superior otticer, who was ~hen in the execution o:t' his office. 

CHARGE 11'. Violation ot the 66th 'Article·ot War. 

Specification: In that Pvt. L. v. Carter, ffet. Pem L. Garrety,
/jrt. Celestial A. Ratlity, jfvt• .T8ll18a E. Winter~mltg, 
Co. F 29th Q..M. Regiment, did at Winton, Q., Australia, on 
or about 13 .Tune 19421 voluntarily join in a mutiny which 
had been begun in Co. F 29th Q.M. Regt., against the lair:t'ui 
military authority ot Capt. Collett B. Dilworth, the com
m.8.nding o:t'ticer thereof, and did, with intent to usurp, 
subTert, and override tor the time being, in concert with 
sundry other members ot said Co. "I 29th Q..M. Regt •, as
sembled at. the Winton Dence Hall, Winton, Q.., Australia, 
retuae to dispe'rse and surrender their arms to the commanding 
o:t'ticer thereof. 
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'l'hey pleaded not guilty to all charges and specit"1cations. Accused Ratlif!, 
Garrett, and Wintersmith were found guilty as charged. Accused Carter was found 
guilty or Charge II and the specification thereunder and of' Charge I and the 
specification thereunder, guilt1 except the words •against Capt. Collett B. 
Dilworth• substituting therefor •agaiilat 2nd Lt. Harvey c. Bowdle"; the ap
proving authorit1 diaapproved the finding as to Charge I and the specitication. 
thereunder. :tridence ar one 11ravious conviction each was introduced as to · 
acouaed Gerrett and Wintersmith. Each of' the accuaed wera sentenced to dis
honorable ..diaoharge, to f'or!'eit all 11a7 and allarances due or to become dua ~d 
contill811lent at hard labor; Carter, Garrett, and Ratlitt tar !'ive years and 
W1nter81111th tar threa 1ears; the reviewing authorit7 approved the aantencea 
but auapendad the d1Shonorable diacharge as to accused Carter, Ratlit!, and 
Wintersmith. The place or 'continusnt tar Carter, Ratli!f' and Wintersmith was 
designated as the Main Stockade, Base Section No. 3, J..P.O. ;23, and f'or Gar
rett, the United States Disciplinary .Barracks, Fort LeavemJorth, Kansas. The 
raV1ew1l:lg authority f'orwardad the' record of' trial to the Branch Of'f'ice ot the 
J\ldge J.dvocate General, Malbourns, Victoria; J.uatralia, pursuant to .Article of' 
War 50i. · , 

Attar the accused had pleaded to the general issue, a special plea 
in bar was interposed aa, to each accused upon the grOUllds that Article of' War 
70 had been violated in that the accused had been denied their right to cross
e:mmina witnesses (R.7).. Attar testimony of' the several accused in. support ot 
the:f.r plea, the investigating otticer testi:t'ied that he "ezplaiDBd very caretull1 
their rigb.ts and privileges to each one of' them. that is, in regard to any state
ments that they should make, whether oral,. written or otherwise; also their 
rigb.ta to have any of the witnesses there to ask them any q_uestion that they 
desired** *J.ll tour said during the investigation that they didn't care to 
maka a statement * * *they didn't care to call any witnesses of' their osn ·or 
witll&sses on Charge Sheet" (R.l5t 17). The court denied such pleas (R.22) • 

'l'he evidence discloses that on the evening of' JUne 13, 1942, the 
-citizens of' Winton, "11eenala.nd, gave a dance tor the American and other troops 
in town. J.t about 8:30 or 9;00 o'clock that even1l:lg the f'Ollr accused all 
maml>er• ot Companr 7, 29th Q.uartermaster Regiment, were attending the dance 
when a tight started. . Captain Collett B. Dilworth, commanding otticer of' 
Compan7 1, interceded to stop the tight. Captain Dilworth testif'ied, •In 
that tig!1 t I f'ound that Private Ge.nett was dsf'initely engaged, also Ratlif'f' • 
I walkad acroH the dance hall over to the engagement. I tound that Garrett 
wu tha onl7 one,,that was :t'igb.ti:ag.• With the assistance ot some enlisted 
men the tour accused ,were ejected f'rOlll; the dance hall, ordered to lean, and 
to .•not come back that night• (R.23). 'rhe accused lett as ordered (R.:31, 32) 
but.about lO:OO o'clock the same night were· seen by Lieutenant Harvey C. 
Bowdla returning, each having a ri!le. The lieutenant notif'ied Captain Dil
worth and they accosted the accused who then stated to these two o:trticers that 
thsr had •c0lll8 back tor those white boya - that they were treated wrong and 

wen going 1n to settle the acore• (R.31). Captain Dilworth ordered them 

to return to. camp. Privates Wintersmith and Ratliff' ran aroond the o:t'f'icers 

and ente:rad the dance hall. Private Carter· "'ran arOlJild to the back way.• 

Ca11tain Dilworth testif'ied that he entered the dance ha1l and approached 


. Ratlif'f' 'IJho •a.aid to ma, 'Get &We.J' 1 I know what I'm doing.' I said, 'You 
will han to get out ot here' end he said, 'l.eaTe me alone' and then 'Stand 
back or 7ou will get hurl'.•. l'itneas managed to eject Ratliff' trom the 
dance hall, •1 kept pressing him. and telling him. to let me have his gun. 
Re allid, 'Stand back or I'll ahoot 10u. • * * * I got a pistol trom Sergeant 
1ack:aon and nlked into Ratlif'f' and told him. if' he did not giTe ne his ritl• 
I would ahoot him. ' 'Stand baelt', he aaid. I kept walking up to him. and he 
had h1a gun * * *at low port and not pointed directl1 at me.• Witness then· 
preaaed hia pi~J. agaillat Ratlitt's stomach and again demanded the rifle. 

Ratl1f'f' then g&1'9 him. the ritle ca.~. 32). ' 


2. 
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LieuteDant BOwdle approached Garrett and demanded his rifle. Garrett 
said, "Stay back Lieutenant .or I will shoot you." Witness stood there until 
Captain Dilworth came from the dance hall with R~tliff and Wintersmith. He 
again approached Garrett and demanded his rifle. Carter, who had then returned, 
said "Don't you touch him or I'll shoot you Lieutenant" (R.31). · 

Carter later attempted to go over· a picket fence and Sergeant 1ackson 
testified that Sergeant Wheaton "walked up to him, puJ.led him off, took his 
rifle, and pitched the rifle to Pvt. Alfred Hulin. HeJJiheatoiJ then walked . 
up to Wintersmith, he took Wintersmith's rifle. Pvt. Garrett put his rifle on 
Wheaton and told him to give the rifle back. Wheaton unloaded the rifle before 
he gave it back to Wintersmith" (R.36, 42). Captain Dilworth then approached 
Garrett and demanded his rifle. Garrett.said "Don't come any closer for I'm 
going to shoot." The ~aptain "walked into him with my pistol" and Garrett 

"gave ma his rifl~'which he was holding at port arms (R.24). Lieutenant Bowdle 
then took Wintersmith's rifle (R.31-2). The rifles of each accused were then 
inspected by the officers and each was found "loaded and cocked" (R.34~35). 
All or the accused were then returned to camp (R.45) • 

. 5. 

Each accused elected to testify under oath. 


Accused Carter testified: 

"When we got to dance they were fighting and so then I got in 
to a jeep with Sgt. Harrison anl went back to camp and I went 

to bed and I heard them say •Get your rifle'. I got out of bed, 
got my rifle and went into town. Time I got there Cpl. Wheaton 
took my rifle, gave it to someone and put me in 1eep. I sat in 
;eep until we got ready to leave." (R.4g). 

He did not.know who stated "Get your rifles". He had a "whole lot" to drink, 
"Wine, beer and whiskey all mixed." Accused denied pointing the rifle at 
Captain Dilworth. The only reason for getting hia'rifle·was "to stop the re.•. 
(R.4g_51}. 

Accused Wintersmith testified that he. 

"Went up there and had· several drinks .and we had supper'and 
messed around. Decided to go ov.er to dance hall. Went around 
dance hall and were standing by talk:ing together when fighting 
started. After the fight the company commander ordered every
body out of the dance hall. We went to camp and went to bed. 
Somebody yelled 'Get you rifles' and we heard some shots up 
town so I grabbed my rifle and started up that way. We got there 
and ran into Cpl. Wheaton who said 'Give me that rifle' and I 
gave him the rifle without any trouble." (R.52). 

He did not talk to, nor point his gun at Captain Dilworth. The reason he took 
his rifle was to stop trouble. He did not know who said "Get your rifles". 
Accused ~as "kinda" drunk (R.52-55). 

Accused Garrett testified: . 
"We went to town and were dry and wanted something to dri!Ut. 
Drunk wine, beer, whiskey and stutt.* "' *·I really don't 
know what happened * * * Don't remember * * *How much I 
drunk I don't remember but I drunk a lot!" (R.56, 57). 

Accused Ratliff testified that he and Corporal Latson went to town 

about 5:30 and together drank one and a halt bottles ot whiskey. · Later that 

evening: 
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"1 went in and stood about ten minutes. I came out and went 
back to camp. Somebody came back from town and said something 
was happening and get your rifles and go to town. Someone. 
handed me a rifle which was loaded (I didn't find that out until 
later). I went back to town and met Captain Dilworth at the 
door. He said 'You can't come in here'. I backed out of the 
door with my rifle in my hands at port arms. Captain said 
'Sgt. Ratliff, give me your rifle. 1 My having been drunk I 
said •captain sir I am not a Sgt.• and by the time I said that 
he ran around to his left and got a pistol from Sgt. Jackson. 
Then he turned around again and said 'Give me that rifle' and 
I handed him the ri~le." (R.58). · 

Witness said he was not present when Captain Dilworth gave the order to leave and 
remain ·away from the danoe hall (R.58, 59) •.. 

The court found from the testimony that .Article of War 70 had been sub• 
stantially complied with, and overruled the plea in bar of trial made in behalf 
of the several accused. The record discloses no reason why such determination 
of the court should be disturbed. 

By the approved findings Wintersmith, Ratliff and Garrett were each 
found guilty of lifting up a rifle against Captain Dilworth. The evidence is 
clear that Ratliff and Garrett committed the act charged. While it does not 
appear that Wintersmith actually lifted his rifle against the captain, yet, 
being present with a loaded rifle, he aided and abetted in the unlawful act, 
and,as an·accomplice, is ,equally guilty with the principals. (sec. 245, V/harton•s 
Criminal Law, p. 327). 

·The four accused, with the expressed intent of righting, by force, 
a supposed wrong, returned to the dance hall in disobedience or an· order of their 
commanding officer. To accomplish their purpose they threatened their military 
superiors there present with bodily harm and refused to give up their loaded 
rifles until compelled to do so by force. The acts ot the several accused con
stituted a concerted insubordination and defiance of lawful military authority 
with the intent to override such authority or neutralize it for the time being. 
Accordingly, they are each guilty of mutiny as charged (par. l36a, M.C.M., 1928; 
sec. 424, Dig. Ops. JAG, 1912-40). 

.. 
While the evidence shows each accused to be drinking earlier in the 

afternoon, it likewise shows•each accused to have been fully possessed of his 
mental faculties at the time in question. 

7. 
For the reasons above stated the Board of Review is of the opinion 

that the record"ot tr~al is legally sufficient to support the approved findings

and the sentences. 


~~\~ • J\>dge ........ . 

Lt. Co • , .G.D. . 

~ , J'udge Advocate.
Lt:C0J:• , J .A.G. D. 
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WAR DEPAim!Eln' 
Services or Supply 

1n the Branch Ortice or The .Tudge Advocate General 
Melbourne, Victoria, 

.l.ustralia. · 

Board ot Review 23 April, 1943. 

UNITED STATES 	 ) Trial by G.C.M.; convened at 
) Sinemi Village, New Guinea, .Tan

v. 	 ) uary 16, 1943. Dismissal, total 
l tort~itures, confinement at hard 

First Lieutenant LOUIS A. ) labor tor five years. United 
ClU.GN'.>N (0-372956), 127th ) States Disciplinary Barracks, 
Infantry. ) Fort Leavenworth, Kansas. 

HOLDim by the BOARD OF REVIEW 
STAGG, ROBER!'S, and MURP.ElY, 

J\l.dge Advocates. 

1. The Board 0:1' Review has examined the record ot trial in the case ot 
the otticer named above and submits this, its opinion, to the Assistant J\l.dge 
Advocate General, Branch Ottice·ot.The J\l.dge .Advocate General, Melbourne, Vic
toria, Australia. 

2. ihe accused was tried upon 	the tollowins charge alld apecitication: 

CHARGE: Violation ot the 75th J.rticle of War. 

Specification: ·In that First Lt. Louis 4'.. Chagnon, 127th 

Infantry Regiment, did, at Siwori Village, New Guinea, 

on.or about .Tanuary 4,. 1943, misbehave himself' betore 

the eneIDy' by refusing to advance with his command which 

had then been ordered forward by Colonel .Tohn E. ·Grose, 

IGD, COllllllanding 0:1':1'icer, 127th Infantry Regilmnt, to 

engage with the Japanese Army, which forces, the said 

cOmmand was then opposing • 


. Re pleaded not guilty to the charge and its specification and wu found guilty 
aa charged... Re was sentenced to be dis;nissed the senice, to torteit ~11 pay 
and allowances due or to become due, and to be confiDed at hard labor tor a 

.period or ten years. The reviewing authority .approved the sentence, the con
firming autbority contirmed the same, but reduced tbe period ot oontinement to 
tive yeara, and designated the United States Disciplinary Barracka, Fort Leaven
worth, Kansas 1 as the place ot confinement, , Pursuant to J.rticle ot War roi, 

· the record .ot trial was forwarded to the Board 0:1' Review, Branch Ottioe ot The 
J'lldge .ldvocat. Oenere.1 1 Meibourne 1 Victoria, Australia. · ., · 

3, The eTidence ahowa that on .Tanuar7 4, 1943, Colonel .Tohn :ii:·, Grose.· 

Inspeotor General'• Departlmnt, I Corps, was in command ot the l27th Infantry 

(R,4), A.ccuaed ~sin cownand ot a detachment thereof on a atrip ot land 

l1illg along 'siwori Creek, near S1wor1 Village, in the Bun• area, New Guinea. 
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On December 22, lg42, he was joined by Lieutenant Jamee J. Angu~ with about 30 
men, bringing the strength ot the detachment up to about 70 men (R.18) • 

For several days the Japs had been seen swimming to the rear ot_ the detachment 
and much patrol activity had been conducted by the detachment in clearing the area 
ot the enemy. On the atternoon ot January 4 1 1943, the _Japs made a tlank attack 

' 	 and succeeded in cutting ott the detachment (R.33). Lieutenant !ames ;r • .Angus 
was in a slit trench about 20 yards to the rear ot accused and ai'ter having ex
hausted all"ot his amnunition was torced to retreat to the river. The telephone 
was sOlll8 15 or 20 yards trom the toxhole occupied by accused, his orderly, and a 
sergeant. Accused, while under fire, twice lei't his foxhole and attempted to 
telephone to the C.P. but failed to establish communication. He returned and 
ordered his men to open· up end i'ire and keep on firing, and used his own ritle i'or 
tirillg. The result ot this tiring must have been effective tor the .Taps drew 
back and there was "much screaming and yelling by people being mortally hit" (R.36) • 
There was an abandoned machine gun near accused's toxhole end with the covering 
tire ot his Grderly and the sergeant, accused crawled forward, dismounted the 
machine gun; returned with it to his foxhole , set it up and began tiring it with 
the assistance ot the sergeant who tad it the. amnunition until about three-tou:rths 
ot the belt had been used when it jammed. · At this tixre "they were on top ~ us"• 
"When we lett there we were the last three to leave that position" (R.37). Ac
cused then swam the river to the boat crossing and went to Lieutenant Kirchenbauer's 
C.P. 	 ' 

l'rivate Wesley R. Wilson testified that he was accused's orderly and was with 
accused between December :u, 1942, and .Tanuary 5, lg43. That there was much· enemy 
activity.. Every day "we had to move out and comb this spit" of .Taps. That ac
cused was kept constantly on the alert at all times ·and "he was up most of the 
nights w1 th these· jJelepboniJ calls~. That during the period ot December 31 to 
.Tanuary 4, "there was little opportunity tor rest periods because you no more than 

. got :to. sleep ·at night and you would be called and woke up" (R.26). When witness 
and ac·cused arrived at the C.P. across the river to the rear, accused was "very 
sh~ a~ that time and qUite wobbly on his teat." Accused then began checking the 
men as tMy cam in, and returned to an outpost on the spit. When be· returned 
i'rom this outpost "he had all he could do to· stay on his teat. He almost col
lapsed there. We made him. sit dOlfn and we gave him some ammonia.* * * Atter we 
had been there a little while they notified us that there was an ammunition detail 
caning in and we were supposed to send a guide down tor i.t, and nobody was sure 
ot the way and Lt Chagnon took three men and went down to guide up this ammunition 
detail." When he returned about midnight 11* * *I would say be was done tor, as 
tar as being able to carry on any turther, 11 (R.27, 28). On the basis ot his ex
perience and what he- observed during the withdrawal oi' that outpost be would not 
say that Lieutenant Chagnon "was either frightened or a coward" (R.zg). 

Start Sergeant Richard Hansen testUied that he was in the same to:xhole with 
accused. He verified previous testim.ony as tp accused crawling trom.his to:xhole 
and brin,ging back the abandoned machine .gun, setting it up and tiring it. m>on 
being asked "Was there any time during that attack while you were in that toxhole 
that Lt Chagnon showed lack ot bravery?" he replied, "No sir, at no time did Lt 
Chagnon show any lack ot bravery." (R.37). Witness saw accused st the river 
about three-quarters ot an hour attar the withdrawal. "He looked to me like he 
was rather tired. I believe I would be sate in saying that he was 8 little worse 
tor wear, worse ao than any or the other men" (R.37). . 

Sergeant Lester L. Sheman testitied that he was with accus~d from the night 
ot December 31, lg42, through the, afternoon oi' .Tanuary 4, 1943. Witness was in 
a foxhole about 15 or 20 yards trom accused on the stternoon of the tinal attack. 
There was automatic tire trom the enemy tram bo'lh tront and rear. Accused ,.,,as 
over in lllY foxhole a couple ot times where the telephone was" (R.33). , Witness 
aaw accused "expoaing_himselt to enemy tire" and in the tace ot "a lot ot autanatic 
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fire" go out and get the machine gun, "drag it to his foxhole himself and start 
firing" (R.33}. Witness saw accused go out on at least one patrol and testified 
"I think be took one .Tap. I don't know how many ha k.illed." D..iring the period 
from .Tanuary 1st to 4th, the accused "had quite a lot of work to do at night. • 
They would wake him up in the middle of the night "three or four times, maybe 
five or six times". i'lhen witness saw accused at Lieutenant Kirchenbauer•a C.P. 
about 7:00 o'clock that night, accused "acted sort of tired, like he we.a petered 
out, pretty much*.** he wasn't as cooJ as he usually is" and later in the even
ing at the ·n37 gun crew a~d the 50 caliber position" he order~d them to keep firing 
and "wasn't natural the way he usually was" (R.34}. 

First Lieutenant .Tames .r. Angus testified that from .Tanuary lat through 
January 4th, 1943, there was enemy activity both day and night in the area where 
accused and his detachment were l.Qcated. After the detachment commanded by ac
cused was driven back on the night of .Tanuary 4, 1943, witness met accused at the 
C.P. in Siwori Village. Accused "was wet, and looked tired, nervous and shaky." 
Later that night "he talked as-though he was still nervous, and a little exhausted". 
"It was raining, and I remember once I saw him he w~s going back to the Buria crossill8· 
to lead up the amnunition supply." (R.20}. That on the morning of .Tanuary 5, 1943, 
"he was in too nervous a state to lead troops" (R.22}. 

Second Lieutenant Alfred E. Kirchenbauer saw accused at his ~itness•iJ 
C.P. about 7:15 P.M. on .Tanuary 4, 1943. He "was in a very nervous condition. 

He put his hand on my shoulder and said, 'Kirk, I'm all shot, please take' - - he 

didn't even say please - - •take charge.'" That after accused returned from 

guiding the ammunition detail back to the village at 1:00 A.M. on .Tanuary 5, 1943, 

"there was a general feeling in words to the effect that Lt Chagnon was not in any 

condition to do what he was ordered to do." 


First Lieutenant .Tames T. Coker testified that he was at the C.P. in 
Siwori Village at 4:00 a.M. on .Tanuary 5, 1943, and was in commend of Company F, 
l27th Infantry. That he heard accused .talk with Colonel Grose over the tele
phone, and that "Lt Chagnon while he was talking seemed to be very nervous. In 
fact, his condition, I would say would be one of near nervous exhaustion. His 
mental capacity in such a state woQld be .more or less gone, and his whole reaction 
while he was talking over the phone, which was just about all the talk I h.ad with 
him or heard him speak, was that he was very highly nervous and was in no con
dition to undertake any more strain, or go into any more fights at that time." 
"In fact, .J:rJcould hardly blame Lt Chagnon for not taking us across in that con
dition." 

Colonel .Tohn E. Grose testified that_ on .Tanuary 4, 1943, he was in 
command of the 127th Infantry in the Buna area, New Guinea. The regiment was 
in contact with the enemy. About 7:00 P.M• .Tanuary 4, 1943, witness was in
formed that accused's patrol, or outguard, had withdrawn to Siwori Village (R.4}. 
Shortly after 7:00 P.M. witness talked with accused over ~he telephone. Accused 
was "somewhat excited, and - - but seemed to be fairly well in control or himself" 
(R.5} • Shortly thereafter witness ordered accused to take a patrol of his own 
men and return to the river and form a bridgehead there, but upon being informed 
by both accused and Lieutenant Kirchenbauer that "these men were scattered, badly 
disorganized, and many of them without arms" he counterw;nded this order. Wit- · 
ness then directed accused "to stay around there so I could get in touch with him" 
(R.8) •. He tried to get in touch with him on several occasions but ;he couldn't 
be found" (R.5}. Witness finally contacted accused by telephone about 3:00 
o'clock next morning (R.43}, and ordered him to take a pa-trol from F Company,. 
then under the command of Lieutenant Coker, which had been ordered up to Siwori, 
and to fonn a bridgehead across the river. Accused· refused, saying "he was unable 
to do that"*~ *"be couldn't do it"** *"he would have to refuse to go back" (R.5). 
Accused was then placed under arrest by Colonel Grose (R.24). Lieutenant Angus, 
Wes ordered to take the patrol and subsequently carried out this assignment (R.7}. 

3. 
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Colonel Grose testified "In no case did Lt Chagnon say he was wounded, 
or that he was phy~ically incapacitated ~nd I have received no report to that 
effect''(R.9); but on cross-examination testified: 

Colonel Grose did Lt Chagnon offer any explanation as to 
why he refUsed to take this -- comply with your orders? 

I believe he did. I can't remember everything he said. 
He said he was -- he was -- I will have to think just 
what he did say. I can't recall right off, He did offer 
some explanation. His explanation, however, all of it 
had to do with the condition he was in from having left his 
position, and seemed to be -- to me, to be due to fright. 

Not to mental strain? 

Well, there might have been mental strain, but I think it 
was all due to fright. That's the way I sized it up at 
the time. I paid very little attention to it, because 
rrry main objective ~as to direct him to go back, * * * I 
gave very little consideration to his excuses, because he 
was not wounded and he was able to go back." (R.9). 

Although Colonel Grose did not have the opportunity of personally seeing 

and observing accused, the opinion of this witness with reference to accused's 

mental and physical condition at the time of the offense charged was admitted in 

evidence, Based upon the opinion formed solely from a telephone conversation 

with accused and admitting that he "gave very little consideration to his excuses", 

Colonel Grose testified that the accused "was able to go back", and that his re

fusal to obey the order "was all due to fright" (R,9). 


On matters within the common observation and experience of men, a witness 
may express an opinion (M.C.M., 1928). ~hus a witness may testify as to the · 
physical condition, the emotions of fear, nervousness, and anxiety which are :manifes• 
ted by another and observed by him (sec. 1012; 1013, Wharton, Criminal Evidence). 
such opinion is based on experience and observation of the conduct, conversation, 
and facial expression of others in similar emotional conditions (Carney v. ~· 
79 Ala. 14). In order to qualify tor the purpose of expressing such opinions, 
a non-expert must show that he had a reasonable opportunity to observe the tacts 
which form the bases of his proposed testimony. If the cross-examination reveals 
the Witness really had no personal knowledge Of the matter as to which he proposes 
to testify, his testimony should be rejected, or if it has been received, it should 
be stricken (sec. 9?3 1 Wharton, Criminal Evidence). 

Accordingly, it is patent upon the race or the record that, as Colonel 
,Grose had not personally observed the accused, he did not possess the legal quali 

fications necessary to give opinion testimony with reference to the physical or 

1mental condition or t'he accused, The testimony of this witness, the regimental 

commander, that accused because of fright refused to obey an order to advance 

against the enemy, imputes to the accused cowardice before the enemy and should 

not.have been admitted in evidence, and beyond question, injuriously affected ac

cused' e substantial rights. 


:s. 
"As to each offense charged, the burden is on the prosecution 

to prove beyond a reasonable doubt by relevant evidence that the 
otfenae was committed, that the accused committed it, that he had 
the requisite criminal intent at the time, and that the e.c~ed ia 
within the jurisdiction of the court, except to the extent that 
auch burden is relieved by a plea ot guilty. Whatever the defense 
may be, this burden never changes." ~par. 41.2_, M.c.M., 1928). 

4, 
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As ·a general rule in matters Of defense,' mitigation, excuse, or justi 
fication, the accused is required to prove such circl.llllBtances by evidence sufficient 
to create only a reasonable doubt of his guilt. If the circumstances relied on 
are supported by such proof as produces a reasonable doubt as to the truth or the 
charge when the whole evidence is considered by the jury, there must be an acquit 
tal. (sec. 211, Wharton, Criminal Evidence). "llhere the evidence of the accused 
raises a reasonable doubt, * * * to warrant a co.nviction it muat overcane such 
doubt thus raised by proof beyond a reasonable doubt or the existence of each es
sential element of the crime" (sec. 207, supra). In his discussion of misbehavior 
before the enemy, Winthrop states 

"Besides negativing the .tacts charged, the accused may show in 
defence * * * that he was suffering under a genuine and extreme 
illness or other disaQility at the time of the alleged misbehavior" 
(Mil. Law & Precedents, Beprint~ p.: 624). 

Six of the seven witnesses who testified in the instant case saw the 
accused, observed his condition immediately before, or at the time of, the alleged 
otfense, and stated, in substance, that "there was a general feeling * * *Lt 
Chagnon was not in any condition to do what he was ordered to do" because of mental 
and physi~al exhaustion, and because of such conditions refUBed to comply with the 
order alleged to have been disobeyed by him •. The mental or physical ability of 
the accused to commit the offense. charged having been placed in issue, it became 
incumbent upon the prosecution to prove such ability beyond a reasonable doubt. 
While it is the function of the court as triers of fact to· consider and weigh the 
evidence, it may not in the face of unimpeached, direct evidence to the contrary, 
find the accused guilty or an offense when proof of the capacity of the accused to 
perf~m the same is entirely lacking. 

In CM 233448, Reisenman, accused claimed to be unable to perform his 
duties because or physical disability and was charged with •feigning disability with 
intention ot evading duty". The· Board of Review stated; 

"The evidence shows that on April 15, 1942, the accused was 

discharged from Barnes General Hospital and returned to his 

station for duty. It also shows that on the following morning 

he reported to his superior medical orticer and advised him that 

he ,was unable to perfonn regular military duty. Despite this 

claim of illness, the accused was not examined and no determina

tion at that time was made of his physical or mental condition, 

although his superior medical officer testified that he felt that 

the accused was at that time •***terribly nervously'1pset, 

wrought up, nervous, * * *'• 


•rn view ot this test~ony and the absence of any direct evidence 

showing that the accused was actually feigning disability on April 

16, 1942, the findings of guilty under the Specification should be 

disapproved." 


" In CM 223336 (sec. 422(6), Bul. 3, JAG, Aug. 1942) The Judge Advocate 
General held: ' 

"The uncontradicted evidence shows that at the tima the orders were 
given the accused had been drinking to great excess and was very drunk. 
The conmanding officer ot the station hospital testifie~ that ac-· 
cused's acts were 'inconsistent' and •uncontrolled', and another ' 
competent witness.testified that accused was obviously •out of control'. 
'rhese were the only witnesses who testified upon the particular issue 
ot mental capac~ty and their testimony was, in substance, that accused 
had lost control ot his mental faculties.· No witness testified that 

5 • 
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.accused appeared to have the mental cepacity to understand the orders 
or their signi!icance., Such circumstances as are in evidence, consider

(_ 	 ed in their entirety, negative the possibility that accused had the 

mental capacity willfully and intentionally to disobey the orders. It 

will ordin"-1'ilY be presUlllad that a person intends the natural conse

quences o! his acts, but this is a rebuttable presumption and falls 

before evidence to the contrary (par. 1128, M.C.M., 1928). The pre

sumption may not be indulged in the face ot the evidence in this case." 


"'The Board of Review, in scrutinizing proof and ~he bases of infer
ences does not.weigh evidence or usurp the function of courts and 
reviewing authorities in determining controverted questions or tact. 
In its capacity as an appellate body, it must, however, in every case 
determine whether there is evidence of record legally su:fficient to 
support the findings of guilty (AW 5~). .If any part of a finding 

·or guilty rests on an inference of tact, it is the duty ct the Board 
of Review to determine whether there is i~ the evidence a reasonable 
basis tor the inference.'" 

The only witnesses who gave competent testimony upon the issue of ac
cused's mental and physical condition testi!ied that he then su:rrered trom ex
haustion; that "he was done tor, as far as being able to carry on any further"; 
that "he wasn't natural"; that "he •as in too nervous a state to lead troops"; 
and "Was not in any condition to do what he was ordered to do." . Counsel for 
accused made it clear in his opening statement that one element of its defense 
would be the inability o! the accused to carry out the order given him by Colonel 
Grose at about 3:00 A.M. on January 5, 1943, by reason.of mental strain and 

·,physical exhaustion. This is established by six witnesses, tour of whom the 
prosecution declined to cross-examine, and the two ex.a.mined were not asked any 
questions regarding accused •s de!ense. The court recalled Colonel Grcee as a 
witness and the prosecution failed to cross-examine him. No evidence was intro
duced by the prosecution rebutting the testimony 01' any of these witnesses, and 
the record discloses no evidence which warrants an in!erence that accused ~ad the 
mental/capacity to perf~m the order given. 

or physical 
"We must look alone to the evidence as we :!.'ind it in the record, 
and applying to it the measure of the law, ascertain whether or 
not it fills that measure. It will not do to sustain convictions 
upon suspicions.or inadequate testimony. It would be a dangerous 
precedent to' do so, and would render precarious the protection 
which the law seeks to throw around the liTes and liberties of the 
citizens. (Buntain v. ~. 15 Tex. Appeals, 490)• (CM 212505,
Tipton). ,/ 

6. 

For the reasons stated above the Board 01' Review is of the opinion that 
the record of trial is legally_inautfic to support the .tindings ot guilty and
the 	sentence. 

• 
it4,,.µug:J, t J\ldge A,dToc11te. 

Lt. Col., ~.A.G.D• 

-,.';;'H:22:W~Z'L~~~~~dge Advocate• 

.,........., 

.;' J.J..G.D. 
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1st Indorsement (119) 

War Department, Branch Office of The Judge Advocate General, A.P.O. 924, 
_2'/ April, 1943. To Conu;ianding General, Sixth Army, A.P.O. 442. 

1. Attention is invited to the basic review by the Board of.Review 
in this office of the record of trial of First Li~tenant Lewis A. Chagnon, 
127th Infantry.· The Board concludes its review with the expression of its 
opinion that the record of trial is legally insufficient to support the 
findings of guilty and the sentence. This opinion is approved, in con
sequence of which the findings and sentence should be vacated. 

2. When the inclosed record of trial has served its purpose its return 
to this office is requested, together with the original holding of the Board 
of Reviow end this indoroement. ~~ 

ERNEST H. BURT, . 
Brigadier General, U.S. Army, 

Assistant Judge Advocate General. 
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WAR DEPARTMENr 
Services or Supply 

In tha Branch Office of The J\ldge Advocate General 
Meloourne, Victoria. 

Board of Review l April, 1943. 

CM A-351 

UNITED STA.TES 	 ) Trial by G.C.M., convened at 
) Noumea, New Caledonia, 6 March, 

v. 	 ) 1943. Dishonorable discharge 
) and cont'ineIIBnt at hard labor 

Private R. C. HOOS.WN ) for ten :years. Federal Cor
(18023241), Company B, 90lst ) rectional Institution, Englewood, 
Air Base Security Battalion. ) Colorado. 

HOLDING by tbe BOARD OF REVIEW 

STAGG, ROBERTS, and MJR:mY, . 


J'Udge Adv<Y\ates. 


l. The record or trial in the case of the soldier Jlallled above has been 
examined by the Boerd or Review, and the Board submits this, its opinion, to 
the Assistant J\ldge Advocate General, Branch Ortice or The J\ldge Advocate Gen
eral, Melbourne, Victoria, Australia. · •J" 

2. The accused was tried upon the following charge and specification: 

CHARGE: Violation ot the 93rd Article ot War. 

Spe citication: In that Private R. (I .o) c. Hoo81110n, Company 

B, 90lst Air Base Security Battalion, did, at Station #60, 

on er about February 18, 1943, with intent to conmit a 

felony, viz, rape, canmit an assault upon .Mademoiselle 

Marguerite Ulm, Station No. 60, by will.:tully and reloni

oualy striking the said Mademoiselle Marguerite Ulm on the 

head with a pistol. 


Accused pleaded not ruilty to t.he charge and specitication, am was tound guilty 
as cba.rged. He"was aantenced 	to be dishonorably discharged the service, to tor-· 
reit all pe.7 and allowances due 	or to .become due, and to be confined at hard 
labor tor ten years. The reviewing authority approved the sentence end desig
:nated tbe l!'ede.ral Correctional 	Institution, Englewood, Colorado, as the place 
ot oontinement. Pursuant to uticle ot War 50~, the record ot trial was for
warded to the Branch Ortice ot 	the J\ldge .ld'90cate General, Melbourne, Australia. 

3. 
The evidence shows that a~ut ll o'clock .&..M. on l!'ebrua.ry 18, 1943, 

the accused, accompanied by a civilian Javanese, came to the home or M. Joseph 
Ulm, in Noumea, New Caledonia. He asked .M. Ulm's da~ter, Mademoiselle 
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Marguerite Ulm for aolll8 lllillc. Upon being told that no milk waa to be had 
he then asked for some water which he took, and let't. He ret-arned at l P.K. 
the same day and got more water, :Pfl.PD.8 Kademoiaelle Ulm twent1 cents for u. 
J..t 4 P.M. that dey he again returned, thia ti.Ile coming through the bruah with 
a bundle of clothes under his lil'lllo Mademoiselle Ulm told accused that ahe 
did not do any washing and directed him to a relatin next doer who would do it 
for him. !.ccu.aed lert, and Mademoiselle Ulm went to take a bath. Returning 
trom her bath she saw so!l¥l cattle in the road in tront of her house and told 
her father to get them, leaving her alone in the houae. · She was clad onlJ' in 
a slip. She heard sCJ11Sone we.lki.ng in the house end thought it was liar father. 
When she turned to look she saw accused with a revolver in his hand. -He made 
a aign with his finger to keep quiet - put his tingElr over hisliiouth then 
pointed the revolver at ma" (R.9). lt'it.nees tried to run awar btl't accu.ed 
grabbed her, struck: her on the head with his tists end then on the forehead 
with the revolvat'. Witness screamed, and accused then grabbed her bJ the 
throat end tried to pit his fingers up her nose •so I wouldn't ma.ke anJ' noise• 
{R.10). .A.ccuaed bit 'Witll8sa on the cheek. She exhibited see.rs to the court. 
Witmas•a father heard her scream and ran into the house. Accused then •ran 
out by the other roan and jumped the winck>w• (R.10), and nn awa7 through the 
brush. . 

The washing which accuaed left with Mademoiselle Ulm.'s sister-in-law 

had a serial nUlllber thereon end trom this evidence acCll8ed was subsequentl7

ap:prehended. · 


4. 
Accused elected to remain silent and introduced only one witness, 

Corporal Davis. '.i:hia witness stated t.tlat he had been w1 th accused continuowil7 
on February 181 during the forenoon and until 3 o'clock in the afternoon; that 
neitber be nor accused had been in the oompe.ny ot a civilian Javanese on that 
day, nor did they at any tillla atop to go to aey house (R.29). This testimony 
was retuted by accuaed when he, on lebru.a.rJ 20, 1943, ms.de and signitd the :rolle11r
ing confession: 

"* • • On February 18, 1943, in the morning, I, and 
Carporal De.via' went to the house near our guard tents to get 
some water. I stayed aronnd the house and Corporal IeTia 
returned to the tent area. . 

After returning frOlll dinner, I and Pvt. Scott, remained 
in the area. The rest went to town. At about 3.30 I took 
lllY clothes and went back to a house abo"Ve the ona where the 
assault took place. On my wey back I paaaed the house where · 
the girl lives and I saw her through the windar. She was 
dressing at this till¥l and. had no clothes on. I entered the 
house and talked to her tor a moment em then grabbed her by 
the arm and pulled her to :me. She screamed ~ I struck her 
on the head with my pistol and she fell to the floor. At 
thia time I heard a man coming in the door, so I jumped out of 
a window. · 

I 811.tered thia house to have intercourae with tb8 gir1
that I lla.d sean through the winlk>w. 

• * •· I knn I •ea doing wrong a~ muat han been out o:t my
llind.* ! ••. . . 

The nidenoe ia' .clear and convin.cing as to accused's guilt~ In u he turnishea 
.the neoaS&arJ proo:t ot hia intent, and the re.card contains no errors which in- 
jur1oual;y affect o.ocu.aed's subat.antial rights. 

a. 
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5. 

For the reaaona .e.bOTe stated the Boe.rd ot Review is of the opinion 
that the record of trial 1& legally autficient to support the findings of the 
court and :the sentence. 

J"udge Advocate. 

.·---' ' 
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WAR IEPARTMENI' 

Services ot Supply 
In. the Branch 	Ottice ot The J'udge AdTocate General 

Melbourne, Victoria 

Board of Review 
12 April, Ul43. 

CM J.~75 

UNITED STATES 
Trial b7 G.C.K., convened at 

To Guadalcanal, S.I., February 
2, 1943. Dismissal, and 

Captain JOHN K. llcFARLIN total torteiturea. 
(0370848),. 35th Intantr7. 

HOLDING b7 the :OOABD OF REVIEW 

STAGG, ROBERTS, and MURPHY, 


J\ldge Advocates. 


l. ~e Boe.rd or Review has examined the record or trial in the case ot 
the otricer named above and submits this, its opinion, to the Assistant J\ldge 
Advocate General, Branch· Oti'ice ot The J\ldge Advocate General, Melbourne, Vic• 
toria, Australia. 

2. The accused was tried upon the following charges and specitications: 

CHARGE I; Violation ot the 85th Article oi' War. 

Specitication: In.that Captain J'ohn K. llcFarlin, 35th Intantey 
was, at the 35th Bivouac Area, Evacuation camp, Schofield 
Barracks, T. H., on or about November 24, 1942, round drunk 
while on duty as Commanding Otticer or .Anti-Tank Companr, 
35th Intantey. 

CHARGE II: Violation ot the 96th Article or. War. 

Specitication l: In that Captain J'ohn K. J4cFarlin, 35th Intan
tr7 did, at the 35th Intantey Bivouac Area, Evacuation Camp, 
Schotield Barracks, T.H., on or about NoT8111ber 24, 1942, 
wrong;rul.17 in~roduce intoxicating liquor into the 35th 
Intantr7 Anti~Tank Companr Bivouac Area, in violation ot 
paragraph 2, General Orders No~ 20, Headquarters 25th Intan
t17 Division, dated J\117 18, 1942. 

Specification 2: In that Captain J'ohn x;. Mc!'arlin, 35th Intan
tey did, at the 35th Intantr7 Bivouac J.rea, Evacuation Camp, 
Schotield Barracks, T.H., on or about NoTember 24, 1942, 
wrong1'ull7 discharge a caliber .45 pistol in his quarters. 

Specitication 3: In that Captain J'ohn K. Mclarlinl 35th Intan
tr7 was, at the 35th Intantey Bivouac Area, Evacuation camp, 
Schotield Barracks, T.H., on or about NoT8111ber 24, 1942, · 
disorderl7 under such circumstances as to bring discredit 
upon the military service. • 

http:wrong;rul.17
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Accused pleaded not guilty to all charges and specitications. He was found 
guilty as charged, and sentenced to be dismissed the service and to forfeit all 
pay aIXl. allowances due or to become due. The reviewing authority apprond the. 
sentence and forwarded the record to the confirming authority pursuant to the 
provisions or Articl o ot War 45. The confirming authority confirmed the sentence 
and tcrwarded the record to the Branch Office· of The JUdge Advocate General, 
Melbourne Victoria, Australia, under the provisions of.Article of War ~C>t. 

' I 

3. 
The evidence al.lows that on November 24, 1942, Colonel R. B. McClure 

was the comm.andir.g officer of the 35th Infantry, which was stationed at Schofield 
Barracks, Oahu Island, T. H., and the accused was in camnand ot an anti-tank compa
ny of said regiment. 

The court took cognizance of paragraph 2, General Orders No. 20, Head

quarters 25th Infantry Division, the gist of which was, "Intoxicating liquor will 

not be introduced by officers or enlisted men into command posts, bivouacs, and 

in ip.stallations ot this Division•. (R.5). 


The regiment was to embark tor an unannounced destination on .the morning 

ot November ~. H42 (a.;.4, 15). No officers or enlisted personnel ot accused's 

unit were to leave the area without special passes. The accused and orticera ot 

his company occupied the west room of a three room building, the center room was 

used as an orderly room aIXl. the east room as quarters tor a few non-commissiooed 

officers and enlisted men ot ~he company- (R.9). A disturbance having been 

reported as comiDg from the quarters ot accused at about 10:30 P.M. on November 

24, 1942, Colonel R. B. McClure, the regimental commander, went to the scene and 

found a "drunken orgy". Accuaed was "drunk and unable to function" (R.7). irhere· 

were eight or ten large quart-size empty champagne bottles on the aoor, a bottle 

of whiskey three-quarters consumed, several broken glasses, and the equipment of 

the officer indiscriminately piled and thrown about the room. Witness could not 
awaken accuse1. but in the early morning 'or the 25th he did question him "but his 
mental reactions were such that l had to repeat queationa several times over to get 
any answers at all" (R.7). At 8:00 or 9:00 o'clock on No?ember 25, 1~2, witll6SS 
again questioned accused, at which tiil:e he was "reasonably sober". ..i,ccused ad
mitted purchasing the liquor at the officer's club and personally bringing it into 
the camp area. Witness tu.rther testified that accused was on a full duty atatua 
at the till8 in question, as was every officer in Calllp. That a detini te departure 
date had been set, and that accused's company was asai!;ned to a certain train and a 
cel"tain number ot cars which the company was to occupy on the early morning of the 
25th, at which tin:e accused was "not fit tor such work" (R.10,11). Lieutenant 

. colonel .Tames L. Dalton II, 35th Infantry, visited accused's quarters shortly after 
9:00 P.M. on November 24, 1942, and substantiated Colonel McClure's testimony as 
to e.cC1.lsed being very drunk and also as to the condition of acc:used's quarters (R. · 
13). Witness testified that accused was on duty at this time (R.15). There we.a 
evidence by holes in the floor ~Dd wall ot a .45 caliber pistol having been tired 
(R.9) • The slugs .were subsequently found on the floor ot the orderly room {R.44) • 
Lieutenant Frederick L. Retnolds testified that he saw accused tiring the pistol
(R.30). , 

Major Francia P. Lasorsa, regiJOOntal surgeon, 35th Infantry, saw accueed 
on the ni~t in question, aild e.1'ter examining him found him to be drunk. He was 
"lying on his cot in e. stuporoua condition, and. wae quite ashen -in color. He was 
difficult to e.roaae • and had an alcoholic odor ot breath." The condit1on o:t' the 
room was as described by the preceding witneaaea, and in the center of the room were 
four empty shells. J!'ive lieutenants, occupants ot t..'le seme quarters with accused 
each testified in eubstance as the three witness supra. They also admitted having 
participated in buying the liquor, drinking same, and contributing to Ue general 
conduct 01' 'llhich accUBed ia charged, excepting the shootirig. Senral of the 
enlisted personnel who occupied a room in the aeme building with accuaed testified 
that there was a J.ot ot racket going on, e.:od that the party was "boisteroua" e.nd 
a 11lot or shooting" (R.36, 40, 42). Accused was Terr drunk and came through the 

2. 
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orderl7 roam attar having taken a shower with h~ coveralls on (R.41). 

4. 
Accused elected to remain silent. The defense introduced a number 

of officers who had served with or had known accused. All gave him an excellent 
character, exceptional executive abilit7,and possessing tbs requisites of an 
officer and a gentleman (R.46-48-50). Tbs enlisted personnel who testified for 
the prosecution stated they would like to serve under him. 

5. 
The evidence is clear and convincing that accused did, at the t.ime and 

place, comnit the acts as alleged. That he was on dut7 at the time is unquestioned. 
His regi.ment had been alerted to leave the next morning b7 ship tor an wmamed 
destination. War conditions prevailed. :.ill passes tor both officer and en
listed personnel had been cancelled. Ria office as commander of a UD.it required 
ot him·to be in a position to execute at all times an7 order which might be ginn 
b7 superior authority pertaining to anr m.i.11tar:r dut7 under the conditions then 
existing. The events happening prond such, tor when called upon b7 his ·lieu
tenant colonel to help quell a disturbance in his own unit he was incapable or 
responding. The disturbance was subsequentl:y shown to be that caused b7 accused. 
'lhe tact that he was in his quarters has no bearing on the issue, tor his dut7 
atatua was claar and the circumstances demanded that he be able to respond to anr 
call. In at 222739 (1942) Bulletin No. 2, J"AGD, page 105, the Board ot ReTiew 
said: 

"J.ocuaed was to\ind guilty ot being found drunk while on duty in 

violation of A.W. 85. Accused, a major, was executive officer 

ot the garrison ot an ialand outpost. · 'l'he island had been 

shelled by a hostile submarine 2 months before, alld a nearb1 

island had been similarl1 shelled on the day in question. 'l'he 

troops were held at their posts until 8 p.m., when they were 

released to their quarters but denied passes and cautioned to 

be especial.ly alert. Accused was found drunk in his quarters 

at 10:30 p.m., a· time when he was not required to be in his 

office. Held: 'l'he record is sutticient to support the finding. 

Under the Circwnatancea the accused was on duty at all times 

within the meaning of A.W. 85.• 


In the above case accused waa only an executive ortioer while in the 
instant case accused was the immediate caumander of a ~it. The Board of Review 
tinda nothing in the record upon which the findings ot the court should be dis
turbed. 

That accused was of excellent character and possessed exceptional 
ability as an officer is unquestioned. Howenr, such is no defense tot.he al 
leged acts, aild the court, by its findings, did not consider this evidence sutticient 
to warrant mitigation. 

J'er the reasons above stated the Board of Review is of the opinion 
that the record ia legally sutfioient to sustain Ue findings of guilty and the 
sentence. 

1udg8 Advocate. 
J"•.A..G.D. 
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lst Indorsement 


Wa.r DePa.rtment, Branch Office of The Judge Advocate General, Melbourne, 

Victoria., 13 April, 1943. To Commanding General, U.S.A.F.I.S.P.A., A.P.O. 502. 

. ··-- .' . · 1. In the case or Captain John K. McFa.rlin (0.370848); 35th Infantry, 
attention is invited to the foregoing holding by the Board of Review that the 
record or trial is legally sufficient to support the sentence, which holding 
is hereby approved. Under the provisions of Article of War 50!, you nOll 
have authority to order the execution or the sentence. 

2. When 'copies of. t.ne published order in this case are forwarded to 
this office they should be accompanied by the foregoing holding and thia 
indorsement. For convenience o! reference and to facilitate attaching copies 
o! the published order to the record in this case, pleas~ place the file number 
o! the record in b~ the end of the published order, as . follows: 

Celi '-37J) ~ hl~ ~ 
··--~)\~J~ 

ERNEST H. BJRT, 
Brigadier General, U.s .Ariny, 

Assistant Judge Advocate General. 

(Sentence ordered executed. QC!!) 6, USAFISPA, 21 Apr 194.3) 
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WAR DEPARTMENT 
Services of Supply 

In the Branch Office of The Judge Advocate General 
Melbourne, Victoria., 

A.ustra.lia. 

26 April, 1943•Board of Review 

CM A-384 

U N I T E D S T A T E S 	 ) Trial by G.c.u., convened at 
) A.P.o. 929, Australia, Nov~ 

v. 	 ) ember 22, 1942. Dishonorable 
) discharge and confinement for 

Private THOMAS E. SMITH ) two and one-half years. The 
(32158937), Campany D, ) Stockade, United States Army 
96th Engineers. ) Advanced Base, A.f.o. 929. 

HOLDING by the BOARD OF REVIEW 
STAGG, ROBERTS, and MURPHY, 

Judge Advocates. 

1. The Board of Review has examined the record of trial in the cas·e of 
the soldier named above and submits this, its opinion, to the Assistant Judge 
Advocate General, Branch Office of the Judge Advocate General, Melbourne, Vic
toria, Australia. 

2. The accused 1\18.S tried upon the following charge and.specification: 

CHARGEs Violation of the 86th Article of War. 

Specification: In that ·Private Thomas E. Smith, COlllpany "D", 

96th Engineers, being on guard and posted as a sentinel 

at Company "D", 96th Engineers Camp Area, Port Moresby, 

New Guinea, on or about August 8,· 1942, was. found sleep

ing upon his post. 


The accused pleaded not guilty to e.ndwas found g~ilty of the charge and its 
specification. He was. sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due or to become due, and to be confined at 
hard labor for .two and one-half years. The reviewing authority approved the 
sentence, but suspended the execution of that portion thereof adjudging dis
honorable discharge and designated the Stockade, United States Army Advanced 
Base, A.P.o. 929, as the place of confinement. The proceedings were published 
in General Court-Martial Orders No. 77, Headquarters United States Army Service 
of Supply, A. P. o. 501, 21 March, 1943• 

3. From the evidence in the record it appears.that on August 8, 1942, · 
Canpany D, 96th'Engineers were encamped near Port Moresby, New Guinea. That 
night the tour of guard duty was divided between two corporals of the guard, 
the first from 6sOO P.M, until midnight and the other from midnight until 
6:00 A.M~ Each corporal posted three reliefs of two hours each. The 
record does not disclose to which relief accused "1118.S assigned. It is certain, 
however, that he was a member of the guard, his post being "to 'W8.~k from 
the motor pool to the officer's tents" (R.9). Sergeant Dan 
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A. Gray testified that h~ was sergeant of the guard on the night in question, 
There were two corporals of the guard but he· remembered the name of only 
one Corporal Patterson (R. 9). That "Corporal Patterson did the posting 
fro~ 6:00 to 12:00 o'clock" (R.12). 

Corporal Pattersbn testified that he was corporal of the guard from 
12:00 to 6:00 o'clock (R.13); that he did not post accused (R.ll;l2), n 
nor did he remember whether accused was posted as a sentinel but assumed 
that he was (R.12). Witness, upon being recalled, was again questioned 
along the same line by the defense at which_· time he testified "Yes, I post.
ed him if I am not mistaken" (R.14)i "I can't r.emember exactly. I believe 
I posted hir:i. I believe that I did" (R.14) i and "Q. Are you certain that 
you posted Smith?" "A. Yes, sir." (R.15). Witness further testified. 
that "I remember that one of the boys relieved Smith to· go to the latrine, 
It was the time he was on guard. He asked for relief. The sergeant sent 
a·man to relieve him" (R.13). At some undisclosed time during the 12 hour 
period, Corporal Patterson took a man out to the post to relieve accused 
and "he could not find him on post" (R.12). After making inquiries at the 
guard tent, the corporal looked for accused and found him asleep "on the 
side of the hill wre re he was sitting on the fender" of a truck (R.ll). 
Witness called the sergeant of the guard and without awakening accused, his 
rifle was removed and taken to the guard tent. Later accµsed went to the 
guard tent and asked for his rifle (R,10, 12). The sergeant (Gray) testif· 
ied that the truck upon which the accused was asleep was "off his post * * * * 
it was not where he was designated to walk" (R.10). No other evidence 
appears in tle record With reference to the location of the truck. It does 
not appear from the record as to which relief the accused we.s assigned or 
whether he was performing the duties of a sentinel at the time he was found 
asleep. The record does not disclose that accused wa~ required to remain 
on his post during the alternate hours when he was not actually acting as a 

sentinel. Accused elected to remain silent. 


· 4. In order to susta.in the finding of guilty it is necessary

that it be proven 


(a) 	that the accused was posted as a sentinel as alleged, (or that 
he assumed the duti. es of such) 1 and 

(b) 	he was found sleeping l'lhile on such post (par, l46b, M.C.Y.., 
1928). - ' ' 

The evidence.in the record is of such uncertain and indefinite 

nature that there is nothing therein from which the crurt could infer that 

the accused had been posted, or had assumed the duties of a sentinel, for 

the two hour period immediately prior to the time he was found asleep. 


The record disclos.es that accused was found asleep "off his post" 

on a truck on the·"side of the hill". The record discloses no evidence 


·that such ~lace was ~thin a contiguous.area from which accused could 
prop~rly discharge his duties as a sentinel (par. 146a, M.C.M., 1928; 
CM 222856, Stevenson; sec. w.J+ (1), Bul, 7, JAG, Dec7 194,a). Accordingly, 
the record contains no evidence which establishes the fact that accused 
was on his post,or in an area contiguous thereto,when found asleep. Assum• 
~~wt~~ ~ccused was acting as sentinel at the time he -was found asleep, 
whi ~ i ave been guilty of the offense of abandoning or leaving a post, 

c 8 a distinct and different offense from the offense charged and not 

:e!:sw:r.) ~ncluded offense therein (CM 127961 (1920) Dig. Ops. JAG, 1912-40, 


- 2 
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5, For the reasons stated the Board ot ReTiew 1e o'r the opinion that 
the record is legally insutfic:Lent t~ support the findings and sentence • 

. ~, Judge Advocate, 
Lt:C01., J'.A.G.D. 

lst 

, J'.A.G.D. 

War Department, Branch Office of The Judge Advocate General, A.P.O. 924, 
28 April, 1943. To COllJll&llder-in-Chief, S.W.P.A., · A.P.O. 500. 

1. Attentioh is invited to the basic review by tbe Board of Review 
in this of!ice of the record of trial of Private Thomas E. Smith, Company D, 
96th Engineers. The opinion of the Board that the record is legally 
insufficient.to support the findings and sentence is concurred in and it is 
recoD1111ended that the findings and sentence be v~cated. 

• •
2, When the inclosed record of trial has served its purpose it is 

requested that the record, the original holding of tbe Board of Review, and 
thia indorsement, together with five copies of the General Court-martial 
Order promulgating the vacating of the findings and the sentence, if such 

~;:;•ti0t1, be tr.,,.mitted to thio ot!i~~ 

, ERNEST H. WRT, 
Brigadier General, U.S. Army, 

Assiatant Judge Advocate General. . . 

2 Inclosures s 
Incl. l - Record of trial. 
Incl. 2 - Draft of action. 

(Findings and sentence vacated. GCMO 2, USAFFE, 6 May 1943) 
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WAR DEPARTUENT 

Services ot Supply
In th• Branch O!!ice or Th• Judge Advocate General 

Kelbour.ne, 	Victoria, 
Australia. 

Board o! Review 

Cll A-386 

UNITED STATES 	 ) Trial bT a.c.u., convened at 
) Brisbane, Qunnal&nd, January 

28, 1943. Dishonorable dis} charge, total !orteitures and 
Technician 5th Grade EDWIN J. con!inement at hard labor !or 
PROCHASKA, 42nd General Hos li!e. United States Penitentiar.r 
p1tal. ~ KoNeil Island, Waahington. 

HOLDlllG by the BOARD OF REVIEW 
STAGG, ROBER'l'S, and llURPHI, 

.Judg' Advocates. 

. 	 ' 

. l. Th• Board or Review has ex.a.mined the record or trial in the cue 
ot the aoldier named above and submits, this, its opinion, to the Aesistant 
Judge Advocate General, Branch Ot!ice ot.The Judge Advocate General, Mel
bourne, Victoria, Australia. 

·.. :.:·,·. 

.\· • 2. The accused waa tried upon the following charges and speciticationas 

. CHABGE la Violation o! th• 92nd 	Article ot War. 
\~ 

Specii!icationa In that Technician .5th Grade Edwin J. Prochaska, 
42nd General Hospital, Stuartholme, Brisbane, Q., did, at 
the Exchange Hotel, Edward It Charlotte Streets, Brisbane, 
Q., on or about 5100 P.M., December 81 19421 !orcibl,y and 
teloniousl,y, against her will, have carnal knowledge of 
Iris Denise Iingston, age 15 years. 

CHARGE 21' Violation of th• 93rd Article ot war. 

Specitkationr In that Technician 5th Grade Edwin J. Prochaska,· 
42nd General Hospital, Stuartholme, Brisbane, Q., did, at 
the Exchange Hotel, Edward &Charlotte Streets, Brisban•a Q., 
on or about 5100 P.K., December 81 1942, with intent to do . 
her bod1l,y hara, colllllit an assault upon Iris Denise Xingston, age 
15 years, bT cutting her on the lett shoulder with a dan
gerous weapon, to wit, a knife. 

Accused pleaded not guilty to the charge a and epecitications, and was foun4 
guilt.T u charged. He waa Hntenced to be diahonorabl,y discharged the aenice, 
to forfeit all l*1' and allowances due or to becoae due and to be contined at 
hard labor ~or the terlll o! hie natural lite. The Revining AuthoritT apprond 
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the sentence and. designated the United States Penitentiary, McNeil lalftd• 

Washington aa the place ot continement. Pursuant to Article of War SO, 

the 'record or trial, waa torwarded to the Branch orr1co or Th• Judge Ad

vocate General, Kelbo\U'llo1 Victoria, Auatr&lla. 


3. the evidence showa that on the afternoon of Doco.!Wer 8, 1942, 

Irie Den1ae llng1Ston, age 15 (R.28), roturned troa school to the Exchange 

Hotel, in Brisbane, Awstralla, where she lived with her B>ther and rather. 

Arriving hoae at abou.t hill put two ahe went to her room, rea.d & book, &ncl 

then went to aleep. At about 5:00 P.K., ah• awakened and atarted to get up, 


·when a man, she later positinl,y identi!iod u accused, caino over &nc1 grabbed 
her by the throat. He took a knit• from his poeltet and told her, •1•ll put 
it through your guts 1t .rou don't get back." H• atuck the kni.te in th• pillow, 
pulled up her clothes, cut her right bloom.er leg, caueed her noae to bleed, &n4 
cut her shoulder. (R.10) and did then coam1t rap• by accomplishing th• requirri 
penetration b7 tore• without the consent ot the victim.. Thia ,operation took . 
&bout three minutes. (R.7) Accused then found some water, dampened h1a ha.r.dker
chiet, and told witness to wipe the blood err his shirt, lllhich ah• did. When 
accuaod went to put the water back on the table witness ran from the rooa and down 
the back stairo and tOld the cook what had happened. At thia timo lliu Kingston 
was hysterical. The cook took the victim to her mother and explained what had 
happened. During this conversation with the victim's mother, accused "ca.me 

. cl.own" and W.aa llngston aaid, "that's the man". The cook testified that acc!:'°ed 
had been to the kitchen prior .to, the alleged attack when she told hi.JI th&t Mr. 

- ltingston didn't like anyone hangin& around the kitchen" he had then left. 
(R.14) llr. Charles E. Kingston, rather ot the victim. arrived at the Hotel 
about 5115 P.K., o'clock. Upon learning or the attack on his daughter_ he aaw 
an American soldier crossing the street. He took his daughter and llrs. Schimke, 
the cook, to the street and the7 1dsnt1t1ed accused. Witness then approached 
accused and asked hill, "Are you the man who aesaulted 1!fl daughter"? Accused 
replied, "Buddy, I think you are making a mistake". (R.15) Kr. Kingston then 
asked accused, "Wall come back to the hotol and prove it." Accused replied, 
"Why should 1"? Witness saw several Australian ll1llt&rJ Police who; at ·hi• r ... 
quest, arrested accused and took hiia back to the Exchange Hotel. . Th• victia 
had locked herself in the private bar but was prevailed upon by the Jlilita.ey 
Police to open the door. llllllediatel,y \ll)On seeing accused she ea.id, nrhat •a 
the man, don't let him coas near me, Daddy, he will hurt. m.e." (R.15) Upon 
being asked by the 11111.t&rT Police &bout the blood on his coat and shirt ho 
stated tha.t he had bi:sen in a tight "with an Au.atr"11an soldier in tho Royal . 
Hotel and 1111 nose bled". Upon being further asked hOlf he accounted for the . 
blood ata.ina on hia trowsera accused replied, "Iou got me, that's .more than 
I know"• (R.24) The Police searched accused and took t:rom him. a knife which th• 
Tictia 1dentitied aa being "silver colored with two bla.dea" and "I think that 
1a the knife" accuae4 l.ad in the rooa with her. (R.13) Sergeant Sawtell £1aid 
accused amelled ot liquor but appeared to be "quite normal" end hia lll&Illler otm•ch WU .all right, I would ~l.T he W&S aob.r". (R.17) -Th• C.I.B..... not

ied and accused wu •hort.lf thel'Qfter taken to polios headquarter•. (R.17) 
'l'h• Ticti.a was th90 taken to Dr. Jack IL. Thompaon, a medical practitioner, who . 
examined her. He found contuaiona around her neck "evidentlJ' oaused by fingers" 
and an inoiaed wound on the point ot her lett shoulder about h&l.t inch long, 
gaping, and requiring two stitches to cloae. Fun.her examination ahowed the 

·victia to •till be a Tirgi.n but 1 thia in itaelt1 would not d1apr0v• penetration. 
A aaear wae taken troa the YUlva, which, \ll)On· aubaequent analyaia, ahowed th• 

.· presence of spermata1oa. (R.25) The garments of both aocuud and the victi.a 
:~ exuin•d and t.he •t.aina thereon wore ahown to be h'Wlan blood. '(R.25-Ex· 

P ) Th• victia waa then taken to the headquarters of the C.I.B. ·and there 
.froa & line-up or •ignt eold1ers, · a1allar in build, description and dreaa to 
that ot accua4ad poaitbely identitied hia.. . ' . 

Accuaed did not take the atand or make &n1' statement in hi.a own
behalt. 

.2. 
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Th• defense called Private Norbert Petrowski who teatified that 

he accompanied accused troa Camp Columbia to Briabane arrirlng about noon 
on the day 1n 'question. They visited about tive "puba" and "9re drinld..ng 
challlp&igne, beer, and 'Whiskey. Whnn he lett accused 2-.30 P.11., accused 
had drunk about twenty-one drinks. (R.29-.30) That accuaed had a good rep
utation as a soldier and did not display drunkedness easily. ll&jor 'lf.E. 
Waller tesU!ied that he knew &ccused, that he was a member of hia organiution. 
That accused was a "good aoldier and a credit to the service." (B.31) 

4. The evidence is clear and convinc11'18 that accuaed did at the tillle 
and place collllllit the crimes as alleged. His identity wu eat&bllahed beY'ond 
question and while the evidence shows him to have been drinking earlier in the 
afternoon, it likewise shows him to have been tuJ.1¥ posseaaed of h1a mental 
faculties at the times 1n question. While there 1a no direct evidence in the 
record that accused cut the victia with a knife, the circumstances are such 
that the court could inter that the assault was co.madtted as alleged. The Tio
tia had no cut on her shoulder before th• attack bY' accused but at the con
clusion or same she had a wound or sufficient sis• that it required two stitchu 
to close. 

"Where accused is charged with an assault with intent 
to do bodilY' harm. with a dal'18•rows weapon, the intent 
to do bodily harm ~ be interred from. the circua
stances llUl"l'Ounding th• ennt, the nature or the weapon 
used, and the character or the wounds in!llcted•. 
(CM 1930851 Digest J.A.G.D. 194C>-451-10) 

The victilll testified that penetration was accomplished by force 
without her consent and was further corroborated by sperutasoa being found in 
the vulva. All o! the elements or proof necess&J"1 tor a conviction or both 
charges a.nd specifications were present and there are no ext.enu&Ung circUllStance1. 
His acts were ot a most revolting character and the mandatory sentence ot lit• 
1mpriaolllll8nt is appropriate.to the cri.Jlle co.anitted by accwsed. 

, 5. For the reasons above stated th• Board ot Review 1e ot the opinion 
1-hat the record ot trial ie legally auti'icient to support the findil'18• ot the 
court and the sentence•. 

..l;;:.is/~,!OHN=:.,.A;,;;•,__-.ST.;,:.AOO:;'~~--Judge Adwoat.e. 
Lt. Col. J.A.G.D. 

/s/ l{ATHAN J. ROBmTS Judge Advocate. 
Lt. Col. J.A.G.D~ 

""/s:.1/~JA:.::~=...:;B:..,_,KURPHY::;::.i~~--J.udge Advocate. 
Lt. Col. J.A.G.D • 

•3. 
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WAR DEPARrMEN.r 

Servicea ot SUpply 
In the Branch Ottice ot The J'lldge · J.dvoce.ta General 

Melbourne, Victoria, 
.Auatralia. 

UNITED ST.ATES ) 
) 

Te ) 
) 

seoond Lieutenant EDWARD B. ) 
J'OULJC (0380437) , Cavalry Reaerve ) 

Trial by G.C.K., convened at 
Beadquartera II Island Air Com
Dl8lld, .A.P.o. 913, April a, 1943. 
Dismisaal, total torteitures, 
and continement at hard labor 
tar tive yeara. Federal Cor
reotional Institution, Englewood, 
Colorado. 

HOLDING by the OOARD Ol!' REVIEW 
STAGG, ROBEm'S, and JIJRHiY, 

J\ldge J.dvocates. 

. .1. The record ot trial ot the otticer named above has been examined bJ' 
the Board ot Beview, and the Board aublllits this, ita 'opinion, to the .lasiatant , 
J\ldge Advocate General, Branch Ottice, Mslbourne, Victoria, J.uatralia. 

2. The accuaed •as tried upon the tollowillg charge and apeciticationi 

CHARGE: Violation ot the 93rd .Artiole ot l'ar. 

Specitication: In that Second Lieutenant Edward B. J'oulk, 
CavalrJ' Beaerve, did,· at a place about five mile• south
eut ot the Military Police Headquartere, 37th Infantry 
Diviaion, on or about March 17, 1943, •11ih intent to 
comm1t a telon1, Tiz, rape, commit an asaault upon: 
Roaalie Keenan, by willtullJ' and teloniousl7 seizing 
her body.· 

'fhe accused pleaded not guilty to the charge and specification and •aa tound 
gu1lt7 as charged. Be·was sentenced to be 418llliaaed the service, to forfeit 
all Paf ·and allowances due or to become due, and to be confined at hard labor 
tor a period ot five ;years. The :-ertewing authorit7 approved the sentence 
and the cont1l'ming authorit7 confirmed the aame• The Federal Correctional 
Inatitutio:11, EDglewood, Colorado, waa designated aa the place ot continement. 
Pursuant to .Article ot War 50i, the record ot trial ·was torwarded to the Board 
ot Review, Branch Ottice ot The J\ldge AdTocate General, Melbourne, Victoria, 
Australia. • 

3. The evidence shon that on the night ot March 17, 1943, a dinner and 
dana. waa given at the otticers' lll988 in Lautoka, J'iji. Acc~ed escorted Misa 
Rosalie X'eell&ll to the dinner and called at her home tor her at about 6:05 P.M. 
(R..7-:8). About 7:00 P.M. the;y lett the dinner party in a weapona car and 

~-!.~:the home ~r :ura. Zoe Olin stotH. .The three ot them then went to 
..... 

' 
_ 

.-,.o·,.,..

..,.>,t 4- uq 
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accused'• quarters-, where the7 were joined b7 Lieutenant Luther D. Blakel7, and . 
had two or three"drinka ot gin~cola (R. 7, g, 31). The7_then went to the dance, 
accuaed end. Kiaa Keenan ill the weapona carrier, and Kra. stokes and Lieutenant 
Blakel7 in a oOillWld car, arriTillg at the dance hall about 8:00 P.M. At 10:00 
p..K. the tour ot them went to accuaed's quarters ~here they had a drink ot rum
cola returning ·to the dance hall a tew Jlli.nutea later. The colillllUld car w.as used 
tor hia trip. Upon arriving at the dance he1l, Mrs. stokes and Lieutenant 
Ble.kel7 entered the hall, accused and Mias Keenan reiw:ining _in ~he CQlllll~~ _car. 

Kiaa Keenan teatitied that at ·th18- tillle accused tolaher that"lle Yas i_n rov_e ~ith 
'her and wanted to marry her, at the same t~_p!ltting his ~ e.l"~un.d _h~:r ~~.Jt~.!..'-ing
lier: --she then-told··accuaed she thought the7 had better go inside, which the7 did. 

I 

The dance was over at ll:OO P.14. .A.ccuaed and Misa Keenan lett in the weapolll 

canier and Jira. Stokes and LieuteDant Blml7 in· the command car, Jliaa Keenan 

telling Jira, stokes •* *we will be right behind 7ou• (B.12). .A.ccuaed did not 

tollow the cOJllllUd car but took a road to a place some distance past the ePlt links. 

Kiaa Keena.n told accuaed that she 1!'flllted 1;o go straight home as she •as staring . 

with Kr1. Stokes while her husband was away and .that her parent. were watching Kr•• 

stokes' children while ahe wu at the dance and •I wanted to get baolc because I 

knew the7 would au. be back, and wait tor me• (R.12) • Jilsa Keenan was indstent 

that accused tUl'll the weapons carrier aro\llld and take her home but accused •• • · 

didn't take any notice at all• (B.14). .Uter driving about ten minutes the ao-. 

cuaed stopped the weapona carrier in the :middle ot the road, cut ott the motor· 

and extinguished the lights. It was a •desolate spot• about the miles trOlll 

Le.utoh, at a place where there were no houaea or people. .A.caused got out .ot the 

•eapalllr carrier, walked around to the aide or the car where llisa Xeenan wa" sitting 
end told her his intention was to haTe $$XUAl .inter~ourse with her. Accused then · 
.,lked around tor a rew minutea-·e.no.-came back"iuiii'reiieated his statement as to 
h!a intentions, telling he~"* *to get out or the truolc• (R.15-16). 141as Keenan 
retuaed, and accused then grasped her shoulders and dragged her out. She tell on 
the ~und. end accusedheld. her· down~ ·Accused theil~old her to take her uuder
clothea··15rrand°, upo?Cher· retuaaf, he pulled them arr. . Kiss Keenan strenuoualr 
resisted, but he was •**stronger thiiil'I wu~· ··Accused puahe~ her on her ]>~l?k to 
the ~und. and tell on top ot her with hia~ivates exposed ancf'fo:roed her legs 
'apart. During the atruggie she struck and &CratChed accusea~ace with her 

ril:igerna.ila until his tace •as bleediil6o .. 'rhia continued. for ab~t ..titteen 


-:mimi1ea '#hell sli8 fillal.13 struck him so hard that he teil back~ to a "sitting poai
t~n•. She atood up, picked up her underclothing and bag, and then got into the 
weapolll carrier and ae.t there; ahe •* ._e.is .. crying and· a bit }U'~terical. • She 
asked ac~uaed •* • a million times to take m8 hOi:ae," . Accused got. into the , 

· weapons carrier and aat at the wheel and again told her •hO'I' much he loved me• 
and "h.!_.told me he had a wire" (R.17-18). l1e put hia arm around her and tried 
to ltiaa her•'' ·~hi-llcr8.tched and hit him again. Accused was then in a temper .. 
Re lett the weapons carrier, came around where she. was aitting, hit her on her 
tneea with him tiata, pulled her our o~ the ·•eapona carrier, and she •• *hit Ute . 
ground. pretty hard then, because I had quite a lump on 11r1 head" (R.U). Aoouaed 
then sat on her cheat facing her; .with his printes exposed, ud told her that it 
ah• d14. not aubmit he would roroe her to aid him in CClllllllit'tirJg· eodOlll'J (R.20). MiP 
l:eenan then screamed, and •as again erring and hratericar:-"'Mtttntbg she cOl114 not 
resist much longer she.pretended tainting• A.ocuaed then changed.his position and · 
attempted to C&lT'J' out his aTOwed purpose. She then _. •aat up age.in and hit hi• 

·. taoe and ~c.ratched hilll, and did aa much.as I could 4o.. be17 time I. could come 
. to his tace, I hit hlm and acratoheCl"hiln. · .Re·we.a bleedtng quite a bit. . 11'• 

rolled on:r tlJQ or three times. When. we got to the poait1011 where he wu at 

the bottan ot mt toot, I kicked him with ihe heel in his tace• (R.20). She then 

got up and got into the.weapona carrier•. .A.ocuae4 then got in. the weapons carrier 

wit~her; ·he •l!!.,.~\):rf.ing , h7at!:'rical, and b'lOod waa pouring ort his tace*" "'Re 

kiaaed me and put llie arma around :me•. . Jliaa reenan did no'\ reailt tor betor• 

when aha 414 •• ~ tried to carrr out· his threat• (R.21)., . . J.tUr- a 1hort while 

accused started the motor and c11'0Te toward lira; Stoltea' hQlll8, · atopping aeveral
!.m:: ud putting hia arm around her. KiH Keenan said nothing tor teer that 


, "'"i 8 111ght drag me out or the car again• (B.22) • .A.ccuaed was capable ot 
~ !ins the weapons carrier and, at times·, did so with one hand. .Arriving at 
m-a. Stolt$a• homa, Kiss Keenan got out and accuaed drove ott. Kiaa Keenan then. 

~ ~o~d lira• Stolcea and her lllOther What had happane4 (B.2Z-24.) • 

2. 
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Mrs. Zoe Olive Stokes substantiated, in substanco, the testimony ot Miss 

Keenan as to the events ot the evening up until the' time accu~ed and Miss Keenan 
entered the weapons carrier attar the dance. She saw a<!cuaed take tour drinks 
during the evening and stated that no intoxicating liquors ~ere served at the 
dance {R.39).' Witness testified that Lieutenant Blakely drove her straight home 
trom the dance and weited tor accused and.Miss Keenan until twelve o'clock when 
he lett. Witness and Mrs. Evans /ji.J.ss Keenan's mothe.i7 waited until .Miss' Keenan 
returDBd. When she walked· in about 1:00 J..M. on the night in question, she lookeQ. 
"**as it she had a nasty shock. She had blood and mud on herself. Her blouse 
was torn, * * blood was in her hair* * she had a big lump on her head* • a lot ot 
bruises on her back, scratches on the top ot her back, and she had lumps and 
bruises. Also on the chest, she had lumps and bruises * *when she returned tram 
having a bath, she seemed to be uncomfortable as she sat down to go to bed" {R.35). 

Mrs. Rosalia Maddock-Evans corroborated the testimony ot Mrs. Stokes as to 

Miss Keenan's injuries, stating that the next morning when she went to call her 

aha •* *noticed her arms were very much bruised.* *The skin was rubbed ott her 

back. Her chest was also bruised, and she had a large lump on the back ot her 

head.• Witness and her husband reported the matter to the military authorities 

shortly attar Mias Keenan's return. {R.42)., 


First Lieutenant Luther D. Blakely corroborated the testimony ot Miss Keenan 
and Mrs. stokes as to the events ot the evening prior to the time accused· and Mias 
Keenan drove ott in the weapons carrier attar the dance. Witness saw accused next 
morning. His tace a• *was badly scratched" and witness asked accused, "What have 
you been into, a mass ot wildcats?• {R.50). Accused made no answer. J.t 4:00 
o'clock that afternoon he talked with accused and accused stated he "* * was in a 
kind of hot spot* *he had Miss Keenan behind the golt course, and had tried to 
screw her" (R.51). That on the night in question accused was very drunk, but 
not too drunk to walk {R.53), and that he had seen accused take only tour drinks 

during the evening (R.55). Upon being.asked, "Were his faculties so impaired 
that he should not drive a motor vehicle?" witness replied, "I would say they were, 
sir." (R.54). That he saw nothing tram which he could assume that accused should 
not be held responsible tor his actions (R.56). 

Accused elected to not take the stand, but to haT& his counsel make a atate
m~.n~. in.· his balia_.lf, whiCJl, in subsi;ance, was that accused was intoxicated and did 
n~t reoa:U. what had happened (R.57). By stipulation i1' was agreed thai; Major ' rioratio w. Neweli, hiiedical Corps, neuropRychiatrist, it present, would testify that 
accused was sane and had never been insane. 'Xhat he knew right trom wrong, il.nd 
showed a certain degree ot emotional instability, but not enough to be classed as 
amantal disease. That he had-a iow order ot intelligence, with readi~ abil!!Y 
ot 	an 8th grade level, and intelli~dnce of a mental age of 14 years, 4 m~nths, and 
an 	I.Q·;-·or \16 · (R.57). · · ·-·- . . 

The evidence is clear and convincing that accused assaulted Miss Keenan 
at the time and place alleged with the intent to commit rape. His plea ot drunken
ness beyond the stage of accountability is not sustained by his actions• He had 
only tour drinks over a period ot six hours. He was able to drive the weapons 
carrier.to a lonely road tive miles tram his quarters, and sutticiently capable ot 
forming an evil design ot a bestial ottense with cunning and coolness, the execu

• 	 tion ot which was only thwarted by the vigorous opposition ot his intended victim;. 
There are no extenuating circumstances, and the record ia clear that accused was 
tully appreciative ot the nature and quality ot his acts at the time ot his offense. 
While his mentality may be that ot one ot only tourteen years, his accountability 
for his actions remains unquestioned, and the eTidence tullf juatifies the sentence 
imposed. 

5. 
For· the reasons stated above the Board ot Review is of the opinion 

l'. 

3. 
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that the record is legally su!ticient to support the findings ot the court, 
and the sente~ce. 

J.~~-·•.,.;;;;h'l.:...~~~~%-L.~.»J;l~~~· J\l.dge Advocate.u  ""'~• Col., J .A.G.D. 

lU.TlllN 1. ROBERI'S 	 -Absent , JUdge Advocate. 
Lt. Col., J.A.G.D. 

t Indorsement 

JUdge Advocate • 
• , J.A.G.D. 

War Department, Branch 0 ice of the Judge Advocate General, A.P.O. 924, 
10 May, 1943. To Commanding General, U.S.A.F.I.S.P.A., A.P.O. 502. 

1. In the case of Second Lieutenant Edward B. Foulk, (03B5437) C~valry 
Reserve, attention is invited to the foregoing holding by the Board of Review 
that the record of trial is legally sufficient to support the sentence, 
which holding is hereby approved. • Under the provisions of Article of War 50i, 
you now have authority to order the execution of the sentence. 

2. When copies of the published order in this case are forwarded 

to this office they should be accompanied by the foregoing holding and 

this indorsement. For convenience of reference and the facilitate attaching 

copies of the published order to the record in this case please place the 

file number of the record in brackets at the end of the ;ublished order, as 

follows: 

(CM A-425) 	 ~~~ 
. ERNEST H. BJRT, 
Brigadier General, U.S. Army, 

Assistant Judge Advocate General. 

(Sentence ordered executed. GCli) a, USAFISPA, 15 l&:ly 194.3) 

' 
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WAR DE!?ARl'Mii:NT 
Army Service Forces 

.In the Branch Ottice ot The .Tudge .A.dvocate General 
Mel.bourne, Victoria, 

Australia. · 

Board ot Review 
17 .Tune, 1943. 

CM .A.-432 

UNITED ST.A.TES 	 Trial by G.c.M., convened at 
Sydney, New South Wales, 

v. 	 Australia, 18 February, 1943. 
Dishonorable discharge, total 

Private .TACK R. OLSON (20737536), torteitures, contineme.nt at 
39lst Engineers • hard labor tor 240 months. 

Federal Correctional Insti 
tution, Englewood, Colorado. 

HOLDlliG by the BOARD OF REVIEW 
STAGG, ROBERrS, and MURPHY, 

J\ldge Advocates. 

I 

l. The record ot trial or the soldier nSI1Bd above has been examined by the 
Board ot Review and the Board submits this, its opinion, to the Assistant J\ldge 
Advocate General, Branch O:f'fice ot The J\ldge Advocate General, Melbourne, Victoria, 
Australia. 

2. The accused was tried upon the following charges am specifications: 

CHARGE I: Violation ot the 58th Article ot War. 

Specitication: In that Private Jack R. Olson, 39lst Engineers, 

did at Albury, N.s.w., on or about September l, 1942, desert 

the service or the United States by absenting himselt without 

leave from his organization, with intent to avoid hazardous 

duty'. and to shirk important service, to wit: to proceed with 

such OL"ganizat ion torthwith to Townsville, Queensland, for 

embarkation to "Maple" then and there being in the active 

combat zone. 


CHAroE II: Violation ot the 96th Article 	ot War. 

Spe citi cat ion l: • In that Private .Tack R. Olson, 39lst Engineers, 

at Manly, N.s.w., trom about 4th October, 1942, until about 

28th November, 1942, end at Dubbo, N.s.w., trom about 28th . 

November, l,Sl42, did talsely represent himselt to be an oi'!icer, 

to wit: First Lieutenant Jack lhyle, and Q.id appear in the 

uniform of a First Lieutenant.or the United States Arary. 


Specitication 2: In that Private Jack R. Olson, 3~lst Eng :lneers • 
alias Lt • .T. R. ll:>yle, U.S.A., alias Lt • .Tack R. ll>yle, U.S.A., 
did at Manly, N.s.w., trom about 5th October to about 28th 
November 1942, incur a bill •t the Warrane House, Manly, N.S."N., 

http:Lieutenant.or
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in the a.mount o! ten pounds (*-10/0/0) or thirty-two dollars 
and twent7-eight cent.a ($32 .28) !or board and lodging, and 
did leave Warrawee House on'28th Nove!llber 1942, without 
paying said bill, although the same was due and he well 
knew it was due. 	 · 

Specification 3: In th.at Private Jack R. Olson, 39lst Engineers, 
alias Lt. J. R. Do7le, U.S.A., alias Lt. Jack R. Doyle, U.S.A.., 
did at Dubbo, N .S.'If., !rom about 28th November 1942 to about 
11th December 1942 incur a bill at the Castlereagh Hotel in 
the amount o! Five'pounds and thirteen shillings (i.5/13/-) or 
eighteen dollars and.twenty-four cents ($18.24), !or rent and 
lodging, and did !ail to pay said bill, well knowing that 
same was due and payable. 

CHAIDE III: Violation o! the 93rd Article or War. 

Speci!ication l: In that Private Jack R. Olson, 391.et Engineers, 
alias Lt. J. R. Doyle, U.S~A., alias Lt. Jack R. Doyle, U.S.A., 
did at lla.nlJ", N.s.w., on or before 28 November 1942, !eloni
ousl1 take, steal, and carry awa1 one Foth Flex Camera, va.lue 
a.bout twelve pounds, ten shillings (ID/10/-) or fort7 dollars 
and tbirtr-!ive cents ($40.35) , 

one pair o! sandala, value about one pound seven sbillings 
•and 	sixpence (1:.l/7/6) or !our dollars and tort7-!our cents 

($4.44); 
one athletic supporter, value about three shillings and 

siJcpence (3/6) or fi!t7-six cents ($0.56); 
two handkerchiefs, each o! the value oi' about one shilling 

(1/-) or sixteen cents ($0.16); - · · 
one sports shirt, Ta.lue about one pound rive sbillings 

{Ll/5/-) or !our dollars and !our cents ($4.04); 
· one pair of beach shorts, value about eighteen shillings and 

sixpence (lS/6) or two dollars and ninet7-nine cents ($2.99); 
one green sporta shirt, value about fifteen shillings and 

sixpence (15/6) or two dollars and !i!t1 cents ($2.50); 
one sports shirt, value about twelve shillings and sixpence 

(12/6), or two dollars a.nd two cents ($2.02); 
one pair o! blue p7jamas, value about. one pound !ive shillings 

(Ll/5/-) or !our dollars and four cents ($4.04); 
one singlet, value about two shillings and sixpence (2/6) 

or fort;r centa ($0.40); - · · 
one grey scar!, value about seven shillings and sixpence 

(7/6) or one dollar and twent7-one centa ($1.21); 
one pair or g-re:y sports trousers o! the· value o! two pounds 

and !ive shillings (l.2./5/-) or snen dollars and twent7-seven 

cents ($7.27); 

all the propert7 o! Eric Murch. 


Specification 3: In tba.t Private Jack R. Olson, 391.et Engineers, 
alias Lt. J. R. Do7le, U.S.A., alias Lt. -Jack R. D07le, U.S.A., 
did at llanl;r, !i.s .w., on or about 28 November 1942~ !eloniouslf 
take, ateal and C&r1'1 away one bath-towel, value aboQt. thirt7
!ive cents ($0.35), the propert7 of Mrs. A.A. Branch Warrawee 
House. 	 ' 

Specification 4: In that Private Jack R. Olson, 39lat F.ngineers, 
. alias Lt. J. R. Do:yle, U.S.A., alias Lt. Jack R. Do7le, U.S.A., 

did at llanl7, N.S .w., on or a.bout 2- November 1942 !elonioual7 
take, ateal and carey awa,. one pair o! blue Jantzen bathing 

2. 
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trunks, value about seventeen shillings i9-lld sixpenca (17/6) 
or two dollars and eighty-two cents ($2.82), the property o~ 
Roy Francis Melvin. 

Specification 5: In that Private Jack R. Olson, 39lst Engineers, . 

alias Lt. J. R. ~p,yle, U.S.A., alias Lt. Jack R. Doyle, U.S.A., 

did at Harboard, N.s.w., on or about 2 November 1942, feloni

ouslt take, steal; and carry away one gold signet ring, value 

about thirty shillings (30/-) or four dollars and eighty-four 

cents ($4.84), the property of_ Frederick C. W. Pittard •. 


/ 

Specification 6: In.that Private Jack R. Olson, 39lst 'Engineers, 

alias Lt. J. R. Doyle; U.S.A., alias Lt. Jack R. Doyle, U.S.A., 

did at Sydney, N.s.w., on or about 17"0ctober· 1942, feloniously 


\ take, steal and carry away - : 
one leather bag, value about ten dollars ($10.00); 
one broadcloth officer's shirt, value about one dollar .and 

fifty cents ($1.50);' 
one officer1sfhirt) ~alue ab~ut ten dollars ($10.00); 
one pair of officer's trouser~, value about fi~een dollar~· 

($15.00); ' . . . 
one sweater, value about one dollar ($1.00); 
one Schick "Colonel".razor, value about ten dollars ($10.00)} '· 
one pair of bedroom slipers, value about one dollar ($1.00); · 

all the property of Captain Lewis G. Olson, then First Lieutenant. 

Specification 7: In that Private Jack R. Olson, 39lst Engineers, 

alias Lieut. J. R. Doyle, U.S.A., alias Lt •. Jack R. Doyle, U.S.A., 

did at Sydney, N.s.w.~ on or about 17th.October 1942, feloniously 

take, steal and carry away - · · 


one gold anchor compass, value about· ten dollars ($10.00); 
one tobacco pouch, value about three dollars ($3.00); 
one penknife, value about two dollars ($2.00); 

·one United States Army issue.Elgin Wrist Watch; value about 
eleven dollars and fifty cents ($ll.50); 
all the property of Captain S •. Manning • 

.lccused pleaded not guilty to ell dlar~s end specU'ications end was round guilty 
,as charged. He was sentenced ·:to be dishonorably discharged the sernce, to tor

. teit all pay end allowances due or to becODB due, and to be confined at hard labor 
tor 240 months. Tbe reviewing authority disapproved the findings .or the cailrt 
as to Specification 3, Charge II, end Specifications 3, ,, and 5 ot Charge III 
(there was no Specitic~tion 2, of Charge III).- · The findings as to the specifica
tion Cbarge I and Charge I, end as to Specifications 1 end 2, Cbarge II end Charge 
II, and as to Charge III, were epprOTed. Only so much ot the finding ot guilty · 
ot Specification 1, Charge III; es involve~ a finding ot guilty of larceny ot one 
Foth nex camera, value about 'J:.12/io/- or $40.35, one green sports shirt, value 
about 10/10 or. $1.77, one patio ot blue pyjamas, value about J.1/5/0 ar $4.04, all 
being or. the total value ot J.14/5/10 in Australian currency, being ot the total 

·value ot about $46.16 the property of Eric Murch, was approved; and. only so 
much or Specification 6, Charge III, as involves a finding ot guilty ot larceny 
ot one leather bag, val\8 about $10.00, one otticer's shirt, ·value about $10.00, 
One pair Of otticerts trouser's, value about $15 0 00 end one ~Chick "Colone!" 

. Razor, '98.lua about $10.00 the property or Captain Lewis G. o:iaon was ap'prond · 
, bei:og ot the total value or $45.00 end only so much ot the finding ot guiltr ot 

Specification 7, Charge III, aa involves a tinding or guilty or larceny ot one . 
gold anchor compass, val'lle about $10.00, one tobacco pouch, value about $3.09, 
and 0~ United States J.rmy issue Elgin wrist watch, value about $11.50, being 
or the total value ot about $24.50, the property or Captain S. Manning,. was ap
proved. The sentence was approved. The Federal CO?Tectional Institution, 
Englewood, Colorado, was. designated as the place or confinement• Pursuant to· 

•. 
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!rticl.e or· War 5o!. the record of trial was forwarded to the· Board of Review. 
Branch Ottice, ot The JUdge ·Ad"VOcate General• Melbourne. Victoria, Australia. 

. · 3• Tba rerteWi~ ;,.,_thority having disappr~ved the findings as to 
~ Specification 3 or Charge II and as to Specifications 3• 4. and o of Charge 

III. the Board will not diecuss the evidence pertaining thereto. 
. . 

4. . The evidence shows that on August 29, 1942, the 39lst Engineer Co.qi~y, 

ot which aocuaed wae a 11Bmber. was stationed at Melbourne, Australia. On that 

date accused and Sergeant William 1. Theodore were ordered to entrain tor Sydney, 

New South Wales, whe:re they would join a detachmrnt Of the 39lst Engineer Company 

and proceed.to Townsville, Queensland, there to proceed to "Maple" (code name for 

New Guinea) (Ex. 2). Accused, .claiming he was sic.k, left the train at Albury 

about halt way between Melbourne and Sydney, to go to a chemist's shop (R.158) • 

He missed the train and was heard from no more. until arrested about 7:15 P.M. on 

Iecember llth; ·1942, in Ilubbo, New South Wales, by Constable J"ohn A. Burke of 

the Australian Civil Police (R.9). On this date Constable Burke approached ac

cused and asked him his name to which accused replied "I am Lieut. 1ack IX>yle" 

(R.10), further stating that he was a correspondent for .AI!Brican newspapers and 

held the "rank of honorary lat Lieut." Accused was then asked to produce his 

credentials and stated they were at the Castlereagh Hotel, where he would get 

them. On the way to the hotel· accused broke away from the constable and made 

his escape, but was subsequently found at 11:00 P.M. that night hiding under a 

bed in a nat occupied by a man named Blaxland. He was taken to the police 

station where he admitted his identity and also•that he was•a deserter from the 

American Army. The following day he was handed over to the American Provost 

Marshal (R.11) • · · 


Accused's roan was searched ~nd the belongings ot accused were conveyed 

to the police station from which he selected property that did not belong to him 

consisting ot a Gladstone bag, tobacco pouch, blue pyjamas, green sweater and two 

sh:lrts (R.12-13). Accused claimed these articles had been given him by two 

Australian soldiers (R.12). Among the belongings Of accused was also found a 

copy ot .Movement Order 29 which ordered accused to proceed to "Maple" (R.46, Ex. 

2). . . . • 

Mrs. Ann Adelaide Branch testified that she knew accused as Lieutenant 
1acl!; Ibyle. On October 5, 1942, accused booked in at her Warrawee Guest House in 
Manly, New South Wales, and stayed until November 29 or 30, 1942. Accused represent• 
ed himself as an American journalist, that he was fiying from Sydney to Melbourne, · 
and wanted this place as his Sy-dney address.· Accused bece.DB indebted to witness tor 
board and lodging which he promised to pay. (R.26) .- He then left w1 thout notifying 
witness (R.27), owing her JJ.7/l7/0 (R.26-28) •. 

Sergeant Charles A. Smith,. Headquarters. U.S.A.S.O.S., testified that he 
met accused at Warrawee Guest House in October, 1942, dressed as a first lieut"enant 
and that he saw him for three or tour weeks and knew him as J"ack !byle (R.16} • 

•Charles 1. Brook likewise testified that he became acquainted With accused who was 

a lieutenant in the United States .Army (R.36);


•. 

:Eric.Murch, a photolitho~apher, testified that he we.a stopping at the 
Warrawee Guest House Where he lll9t accused, and understood him. to be an o:tficer ·in 
the United States Army. . That shortly before accused lett the Warrawee Guest 

. House he f~und certain of his property, caisisting ot a Foth Flex camera, a green 

sports. shirt and blue pyjamas, was missing (R.32-315).. Upon apprehension o:t ac- · 

cused.the shirt and pyjamas were found in his possession together with a pawn slip 


_ that referred to the camera (R.12, 46). · 

' · Captain Lewis ·G. 'Olson e.n4 Captain·S'teven Manning were billeted together 
at 61 Kings Lynn, Itacha Road, Elizabeth Bay (R.20, 21). • . Captain Manning testified 
that about October 15, 1942, he tound certain of his property to be missing tram 
his flat which in part consisted or a gold compass, tobacco pouch and one united 
States Army issue El.gin wrist watch (R.18, 20). The tobacco pouch was found in 
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possession of accused (R.12). Captain Olsan testified that he found ·certain 
of his property to be missirg from his apartment about October 17 '1942 which 
in part comisted of an officer's shirt; a pair of pink tro'l.Bers,'a le'ather bag 
and a Schick Colonel razor (R.21-23). The leather bag, shirt and trousers were 
found in possession of accused (R.12). 

John A. Phillips, a chemist Of Manly Wharf, Manly,· New South Wales, met 
accused in his shop some t 1me in October or November 1942. ' Accused introduced 
himself as. Lieutenant Doyle, pointing to the silver bars on his shirt, stating . 
he had been invalided from Port Moresby with shrapnel in his leg, which he 
received '!fhile in a plane (R.40). Accused visited witness's shop frequently 
for a month or six weeks during which tine accused sold witness a Schick Colonel 
razor fOr two pounds ten shillings, pawned a U.S. Army issue Elgin-wrist watch 
for six pounds and gave witness a gold compass.· Accused told witDess he would 
ret~ to his base at Port Moresby when his leg was well (R.41). 

The Schick Coionel razor was identified by Captain Olson as his razor. 
which was missing from his 'apartment (R.23) and Captain Manning identified ·the 
compass end. watch as his property which was taken from his flat (R.18-20). 

·Allen :a. ;·1. Skiller qualified as an expert as to values. He testified 
that the values of the following alleged stolen articles shown him in court were: 

a Foth Flex camera bl3/0/0, a green sports shirt 13/6, a pair 
blue pyjamas bl/5/0, a leather ba~ ~/0/0, an officer's shirt 
bl/10/0, a pair Of officer's trousers b5/0/0, a Schie~ Colonel 
razor b5/0/0, a gold compass ~2/10/0, a tobacco pouch l.1/5/0, 
and a J].S. Army iss'.18 wrist watch ~/10/0 (R.37-38) •. ,. 

Ceptain H. M. Fox, 118th General Hospitel, was called as a witness for the 
defense and qualified as an eXpert in psychiatry. Witness examined accused and 
diagnosed his condition as "psychone\lrosis, anxiety state" (R.49). Acctised 
had no lll3ntal derangement, and oould distiliguish right from wrong (R.50). 

Accused elected to take the stand and made an unsworn statement.' He stated 
that be joined the National Guard in 1939, and was subsequently inducted into 
Federal Service. He was subsequently transferred to the Engineer Company, but 
"did not fit in very well". He left Melbourne about August 29, 1942, with a 

. Sergeant for Sydney but got sick on the train and got otf at Albury to EP to 
a chemist's. ·l'he conductor told him he would have 45 minutes to wait as they 
had to change trains there. Accused was gone about 20 minutes but when he re
turned the train had left. He immediately called t·be Headquiirters in Sydney 
and explained the situation but was told that he was "A.W.L." Things then went 

"from bad to worse". "I tried tillB af'ter time to go up. I just could not do 
it". He hurt his ankle and a wozmn from D.Jbbo took care Of him f'or several 
weeks (R.57-58). . 

"I oo not know h~ it all happened; all my lite I was proud 
of myself; fOr two years in the army I had never taken a 
thing. I do not know how it happened, it is there, that is 
all." (R.58). . 

5. The court made no separate f'indin~ as to accused's sanity. By their 
verdict of guilty it is clear that. they found accused sane· at the tines in 
question. ~he evi dance fully ais tains this conclusion. 

The record contains no errors whicfu injuri0usly af'fect aceused's substantial 
rights. The evidence is clear and convincing that accused did, at the tims and 
places alleged, commit the crimes as charged, and as approved by the reviewing 
.authority. There are no extenuating circumstances and the f'indings of' the court 
as apprond are tully supported by the ~vidence.· 
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6. Fo:- the reasons stated above tbe Eoard of .tteView is of 'the opinion 
that the retard fa :c;:;'.0lly s~:"fici<:;:.t to support tLa findings as a.p-.,roved by 
the revielfing authority, and the sentence. · 

Advocate..s~~:,=~~
j 

'. 
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WAR DEPARTUENT 

Army Service Forces 
In the Branch Office of The Judge Advocate.General 

Melbourne, Victoria, 
Australia. 

Board. of Review 	 24 May, 1943. 

CM A-448 

UNITED STATES 	 ) Trial by G.C.M., convened at· 
) Port Moresby, APO 929, 21 ~arch, 

v. 	 ) 1943. Dishonorable discharge, 
) total forfeitures, confinement 

Private ROOSEVELT LUCKERSON ) at hard labor for ten years. 
(34100376), Company B, 96th ) The Federal Correctional Insti 
Engineer General Service Regiment ) tution, Englewood, Colorado. 

HOLDING by the BOARD OF REVIEW 
STAGG, ROBERTS, and MURPHY, 

Judge Advocates. 

· 1. 'The record of trial in the case of the soldier named above has been 
examined by the Board of Review, and the Board submits this, its opinion, to 
the Assistant Judge Advocate General, Branch Office of The Judge Advocate Gener
al, Melbourne, Victoria, Australia. 

2. The accused was tried upon the following charge and specification: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Private Roosevelt (NMI) Luckerson,' 

Company "B", 9~th Engineers, .did, near· Port Moresby, New 


, 	 Guinea, at or about 6:55 A.M. February 15, 1943, with 
intent to commit a felony, viz; murder,· colIDllit an assault 
upon Private Walters. Gregory,' Company 11 B", 96th Engineers, • 
by willfully and feloniously shooting him in the side with 
a revolver. 

The accused pleaded not guilty to· the charge and specification and was foun.d 
guilty of both. He was sentenced to be dishonorably discharged the service, 
total forfeitures, and confinement at hard labor for ten years. The reviewing 
authority approved the sentence and designated the Federal Correctional Insti 
tution, ~lewood, Colorado, as the· place of confinement. Pursuant to Article 
of liar 50!, the record of trial was forwarded to the Board of Review, . Branch 
Office or The Judge Advocate General, Melbourne, Victoria, Australia. , ; · · .. 

· 3. The evidence shows that on February 15, 1943, Company B, 96th Engine13r 
Regiment, was stationed near Port Moresby, New Guinea. Accused was a member of 
this unit•. Some time on the early morning of February 15, 1943:, accus~d was · 
riding in a truck driven by Private Walter S. Gregory, a !llember of the same unit 
as accused. Private Gregory testified that they had been drinking and B:.C_cused 

. 	, 
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was drunk (R.1,3). They drove to a place where trucks.were loaded with earth, 

· which was referred to as 11 The Chinaman". Accused went to sleep between 3-:00 


and 4:00 A.M. (R. 14, Ex. C), Private Gregory left him about 4:30 A.M. (R.12) • 

. Accused woke up about 5:30 A.M. and together with Private Earl Hodges started to 


. · 	camp in a truck. About half way to camp accused stated to Hodges, "Private · 
Gregory .has been taking my moneY", to which Hodges replie4, ·"Maybe you lost it at 
the Chinaman;· we'll turn around and see if you lost it". They returned, but did 
not find the money and then proceeded to camp, the accused stating to Hodges, 
"If Gregory don 1 t give me my money, I'm going to kill him" / to which Hodges re
plied, "You ask him about it, he will g:j,ve it to you" (R.5J. Upon arriving at 
camp accused and Hodges went to Gregory's. tent, but failed to find him, and then 
went to the mess hall, where they parted and went to opposite sides of the mess 
hall (R.5). Accu.Sed found Gregory drinking coffee. Accused said· to him "Give 
me my money". Gregory replied, 11 1 don't have "your money." Accused then said, 
"You must have it. Earl Hodges says that there was no one around but you"• 
"You better have my money by the time I get back" (Ex. C). ·Accused then ate 

·breakfast, went to his tent,and returned to the mess hall where he met Gregory, 
who was washing his mess kit ( R.6) • Accused demanded of Gregory, 11 Give me back 
my money,11 ·Gregory got behind Sergeant Hall, stating to accused, "I haven't 
your money. 11 Accused replied, "You have to, I'm going to kill you _if you don't 
give me my money'1(R;9) , Sergeant Hall tried to persuade accused to let him have 
the pistol stating, "Wait a minute, let me have that gun, I will get it for you" 
(R.9). Accused refused, and just as Gregory said, 11 1 ain't got your money but 
I will get· it for you, but I.ain't got it", accused reached around Sergeant Hall 
and fired once, hitting Gregory in the right chest inflicting a superficial wound 
(R.1.3-18), which necessitated a· stay in the hospital· f.or 36 days (R.1.3) • Ac
cused had plenty of time to shoot again but he did not. Captain William F. 
Marcuson, accused's commanding officer, saw him immediately after the shooting 
and testified that accused was sober and gave no evidence of drunkenness (R.17)• 
He further testified that accused had been in his company since Februaey 1942, 
and had received ohly one company punishment, that for speeding. As to his 

. reputation for truth, honesty and integrity, "I know of nothing against him" 
(R.21)• Later accused made a written confession to Captain John w. Thomas, 
the investigating officer, which was received in evidence and further substanti 
ated the above stated.facts (Ex. C) • 

. Accused elected to take the stand and be sworn~ He testified that on 
the morning of February 15, 194.3, he and Gregory drank about a pint (of what · 
the record does not state)(R.2.3). They drove to the "Chinaman" where accused 
went to.sleep. When he awoke about 5:..30 A.M.~ Private Gregory was gone. He 
asked Private Hodges if he had seen Gregory, and received an ~firmative reply. 
He then missed his money, about sixty-live pounds, and stated to Hodges, "Gregory 
must ~ve my money," Hodges replied, "he nnist have it, you,go in and ask him , 
!or it (R.23). Accused and Hodges then returned to ca.mp in the truck. Ac
cused found Gregory and demanded his money, Gregory replying, "I don't have it"• 
Accused left and returned shortly· thereafter with the intention to "scare him 
up to get my money back". "I didn1 t mean to hUrt him the gun accidentally 
went off'' (~.24) • Accused then put the gun back in hls pocket. He could have~ 
shot again but·I didn't want to shoot it"• By stipulation it was agreed that 
the pistol used by accused was a o.38 caliber Smith and Wesson. Australian Service 
Revolver (R.9). Accused testified he found it (R.26). · 

4. The evidence is clear and convincing.that accused did, at the time 
.and place alleged, conmit an assault with intent to.murder. There are no ex
tenuating circumstances, Accused, believing Private Gregory had taken his 

. money, 	 constituted himself the law to recover it. That he. was not tried for 

_murde~ is the good fortune_ that his shot did not prove fatal. His acts were 
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l!holly umiarrantE1d and unlawful. The court rightly found that he should pay 

'the penalty for his misdeed. The record discloses no evidence upon which the 
findings of the court should be disturbed. 

5. For the reasons stated above the Board of Review is of the opinion 
that the record is legally sufficient to support the findings of the court and 
the sentence. 

, I 

iTHAN J. ROBERTS-Absent, Judge Advocate. 
Lt. Col., J.A.G.D. 

'. 



' 
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WAR IEPARl'MENT 
Army Service Farces 

In the Branch Of'tice of' The .Tudge Advocate General 
Melbourm, Victoria, 

Australia. 

Board ot BEiview 
u J'\me. 1943. 

Cll A-500 

UNITED ST.A.TES 	 ) Trial by G.C.K. ,· convened at 
) ·Headquarters, IV Island Command, 
) 15 ·Mar, 1943. Dishonorable · 
) discliarge, total tortei tures, 

Prhate NEWMAN P.&.TWN ) conf'ineme nt tor tEll years. The 
(34023135), Battery D, . ) Federal Correctional Institution, 
77th Coe.st Artillery. (il). ) Englewo04, Colorado. ' 

HOLDmG by tba BO.A.RD OF REVIEW 
STAGG, a)BERrS, and MORPHY, 

JUdge Advocates • 

• 
1. The record ot trial in the 	case ot the soldier nemed above has been 

. e:ramilied by 	tba Board ot Review, and tba Board submits this, its opinion, to 
tba Assistant J\ldge Advocate General, Branch Ottice ot. The J\ldge Advocate 
General, Melbourne, Victoria, Australia. 

' '. 
2. The '~ccuaed was tried upon the tollowing charges and specifications: 

CHARGE I: Violation ot the 64th Article ot War. 

Speciticat1on: In that Private Newman Patton, Battery D, 

Seventy-Seventh Coe.at Artillery (il), then Corporal, 

Battery D, Seventy-Seventh Coast A.rt Ulery (Al), did, 

at APO 930, on or about March 2, 1943, litt up a weapon, 

to wit, a service r itle, against Jirst Lieutenant MARVIN 

B. ALLEN, Seventr Seventh .Coast Jrlill.ery (il.), his. 
superior otticer, who was then in tba execution ot his 
otf'ice. 

I 

CHARGE II: .Violation ot the 93rd Article ot War. 

Specification; l: In that Private Newman Patton, Battery D, 
Sevent7-Seventh Coe.st Artillery (Al), then Corporal, 
Battery D, ·sevent7-Seventh Coe.st Artillery (il) ,- did, 
at JPO 930, on ar about Ji4arch 1, 19'3, by torce and . 
violence, and by putUDg him in tear, t~loniousi.y. take, 
steal end carry awaj trom the presence ot Sergeant .Tamea . 

. Littles, Battery D, Seventy Seventh Coe.st A.rtillerr (A.A.), 
the sum ot about one hundred thirty-thne dollars ($133), 
lawtul money ot the United States, the property ot;aaid 
Sergeant .Tames Littles. · 

Specification 2: In that Private Newman Patton, Battery D, 

Seventy-Seventh Coast A.rtlllerJ (~), then Corporal, 

Battery D, ·seventr-Seventh Coast A.rtillerr (il), did, 

at .APO 930, on Cll" about March 1, 1943, with intent to 

commit a telon;r, viz., murder, commit an usault upon. 

Sergeant William :r. Eason, Batterr D, Seventf Snenth 

Coast .Artillery (A.A.) 1 by w1lltull7 and telonioualr 

shooting at tbl eaid Sergeant William r. Eason with a 

aen:ice ritle. 
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The accu,ed pleaded not guilty to all charges and specifications end was round 
guilty as charged. ' He was sentenced to be dishonorably discharged the service, 
to tortei t all pay and allowances due or to become due, and to be cC1nfined at 
hard labor. for fifteen years. .Tbe reviewing authority approved only ao much 
ot the finding ot guilty of. Specification 2, Charge II, as involves a finding 
ot guilty of assault with intent to do bodily harm,, and reduced the period ot 
confinement to ten years. As thus modified, the sentence was approved and the 
Federal Correctional Institution, Englewood, Cplorado, designated as the place . 
ot contineimnt. Pursuant to Article ot War :soi, the reco rd of trial was forwarded 
to the Board ot Review, Branch Ottice ot The J'Udge J.dvocate General, .Melbourne, · 
Vic tor1a , Australia.. 

3. The evidence shows ·that on the evening •Of March l, 1943, at A.P.O. 930, , 

accused, Sergeants James Littles, William F. Eason and _·.__ Easley, Corporal 

Regi_nald Williams, and several other noncommissioned otricers played a g8lll$ ot 

dice. The dice made several passes in succession, accused and Sergeant Hayes 

being the only losers; Sergeants Easley and Littles winning about $250 trom 

accused.· Both .accused and Sergeant Hayes picked up the dice and said they were 

crooked (R.13-37). ·Accused then demanded his money back. ·An argwmnt developed 

between accused and Sergeant Easley culminating in a tight (R.37) attar which the 

ge11B broke up (R.13). By stipulation it was egreed that the dice were mismatcbed 

(R.44). . 

Sergeant Littles testified that later that evening, while he was on his 

bed counting hia money •hi ch amounted .to $133 .00 · 

"***Patton spoke. ·Before that I didn't see him. He was in 

a kneeling position with a rifle pointing towards ma. He said 

'S~rgeant, I might as well start with you first'. I asked him. 

to come in.. He said 'Sergeant, I em not playing.' 'If you 

believe I'm playing, watch the rear candle'. 'I want to tell 


·you what I'm here fat'•' **.*'I came to get my money•.*** I 

got the money end started towards him to give it to him.. He 

asked m to back up and I immediately backed up again. He told m 

to throw the money to h1m. I did that. Corporal Patton took 

the money and backed out ot the door.* * *" (R. 7). 


. . ' I . 

.&.bout an hour and a halt attar the game had stopped (R.13), Sergeant . 

Eason and Corporal Williama were in their hut talking. Private Gilbert Smith 

"brought in the massage• that "there was a nan in the area with a gun" (R.13) 

"prowling" (R ••16) about. The light waa extinguished when they heard someone 

nelU" the aide of the hut (R.l.3, 16). Smith inquired who was thee but receiTed 


· no anawer. .A. few seconds later a man whom Eason recognized as accused (R.14) 
appeared in the doorway1 with a gun and a tlashli@)lt (R.13). "J'ust aa quickly 
as possible" (R,14) Eason went out the tront window and-"lett the area" (R.lll) • 
.About the aeme time. that Eason jumped out the windos a &hot was tired (R.14, J.S). 
Eason was not threatened, he did mt aee the flash ot the gun, nor did he know : 
where the bullet went (R.15). Williama teat ttied that be could not eee who 
tired the ahot or toward whoa it was tired. •* * *I jUst an when it went ot:t 
and flashed oTer my head abOut twelve inches• (R.17). l'illiams ~rolled out ot 
bed to the gro:und• and then •ran out• (R.17). Smith n• •someone• come with a 
light. "He csme .thl'ough the tront door and I aaw a rifle pointing in" (R.lg). 
Smith then "went out through ~he wall• (R.20) ot the hut which was l!llde' of coco
nut tronda. ·He'd14 not recognize the person •ho had the rine·nor did he know 
the direction in which the ahot was tired (R.20). · · · , . 

. , 
. . . Lieutenant Marvin B. J.llen heard.two shots fi~ed, one about 11:10 P.X· 
and the other about thirty minutes later, and thereupon had the guard in~reaeed 
(R.28) • . A.bout 3:00 .A..M., March 2, lirat Sergeant Boger B. Smith and other non
commissioned o~ficer.. were in the Lieutenant's hut. The7 saw aocuaed, armed 
with a 1903 ritle (R.23) (identified aa that -1eaued to Corporal ll'illb (R.21)) · 
approach Smith.'• hut end call him. Both the Sergeant end the Lieutenant called 
to &CCUISed to come OTer to tha Lieutenant; 'a hut but accuaed walked back into 
the biTouao area (R.28) • Smith follOlled accuaed and teatitied: 

2. 
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."A.. He fac9usefJ. shined the light in my face and told me •All 
right, Sergeant, I want,to see you, I won't hurt you•. I said 
O .K. Patton, I'm not. armed'. . He said 'I'm not going to hurt 

you'. I walked up and asked what happened. He said 'They 

cheated me out of my money w1 th crooked dice. 


Q.. J\lst what were his reactions? 

J.. He was acting' cooly and c8lmly 8.lld then he broke down 
and started to cry" (R.25). 

J.ccused then surrendered the r:ltle to the First Sergeant and voluntarily 
accompanied him to thfl Lieutenant's hut (R.26), where he turned over to the Lieu
tenant about one hundred rounds of loose ammunition (R.23). Lieutenant Allen asked 
accused what ha was doing with the rifle. He ati.swered. that "he was cheated out of· 
smoo money" snd that he did not "go through the proper procedure to get it back" 
because "he was angry or something snd didn't realize it" (R.23). Lieutenant Allen 
told. acCllSed that "it was best for him and ever'ybody concerned that he go to the 
guard house• (R.28). ·'The First Sergeant lett to make arrangements for a truck to 
take accused to the guard house. 'Accused stated that he had sCJIB things that he 
wanted to get snd the Lieutenant accompanied him toward accused's hut. On the way 
acCl.laed "turned around and said 'You can shoot DB now if you want to'" (R.28). 
Upon nearing his hut accused bent over and started to search in the weeds and grass,· 
saying that he had lost scmething there (R.2'il). Accused picked 'lP an Ml rifie 
from the grass and "spun on" the Lieutenant holding it at "a bayonet thrust" saying 
"Don•t try anythiDg tunny or I'll shoot" (R.29). · J.t that time Corporal Wiilis 
approached w1 th his rifle•. Upon order of the accused,' the Corporal dropped the 
r:ltle and took: the pistol (which was not loaded (R.29)) tran the Lieutenant's 
holster end handed it to accused who put it in his pocket (R.29). Accused then 
ordered Lieutenant Allen and .Corporal Willis to "march back:" to the First Sergeant's 
hut (R.29). . 'The Lieutenant test if is d that accused walked behind them stating "If 
you know what's good for you, you will have them .ffee guardi/ lay down their rifles" 
(R.30). ."Ha kept telling us not to try anything funny th4t this was his rifle and 
his ace in the hole, aJ:ld that he thought about it ahead of tiDB,; (R.30). On the 
way they passed other soldiers some .or whcm were sentinels or guards. Accused, 
under three.ts implying danger to the Lieutenant, caused the Lieutenant to tell 
them to le.y dcwn their rifles and join the procession until there were seven or 
ei~t bei~ marched by accused (R.24, 30), who we.a "crouched down with his 'rifie 
in * ~ *lfheiil direction" (R.30). He detailed First Sergeant Smith and Printe 
lroat from this group· to bring sane emmunition and accused "filled his pockets" 
with .30 caliber ammunition (R.9). 

Sergeant Johnson then arrived with the truck. originally ordered to take 
accused to the guard liouse. Accused then dismissed e.11 or the soldiers telling 
them "he was f'inish!)d with them" (R. 30), and with Lieutene.nt Allen, about three 
paces in front of him, walked .about 100 :rards where they met a guard. Accused 
ordered Lieutenant .illen to have the guard "step out in the road and le.y down his 
r:ltle". The guard_was left standing there and accused and Lieutenant Allen went 
to the me.in road, end again under the direction of accused, Lieutenant Allen called 
to the sentry to send for the truck. ·Accused said to tbe Lieuhnant "If anyone 
coiooa with it and tries to shoot ma, I'll shoot :rou" (R.31). The truck came up 
and shortly thereafter Captain David s. Patcher arrived. At this time accused 
was lying in the shade or a tree with Lieutenant .Allen about 3 feet trom him and 
Captain Patcher' standing in the road· in the moonlight, both being where they were 
Upon accused's instructions (R.32). · Accused and Captain Patcher engaged in e. 
lengthy conversation, 'accused insiating that he ha,d done nothing which. warranted 
any Punishment, stating that if Captain Patcher would forget everything that 
happened~ he would lat Lieutenant .illen go (R.31). The record does not disclose 
•hether Captain Pe.tab.er so agreed, but Captain Patcher left and accused e.nd 
Lieutenant .Ulen returned to the bivouac area. Accused then released Lieutenant 
ill.en and gave him be.ck: his pistol.. Accused returned to his hut but kept hi• 
rifle and ammunition (R.32). The Lieutenant tut:ltied •I told him he could be sate 

.there. That was the thought uppermost in his mind" (R.54) • 

http:Pe.tab.er
http:Lieutene.nt
http:three.ts
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About 6:30 A.M. accused came to Lieute~t Allen's hut and lett about,200 

rounds or caltber 0 30 ammunition. Later in the morning, ~hile accueed saw the 
Chaplain, the Lieutenant secured the Ml rifle trom accused s hut (R.32) • 

J.ocused elected to be awarn aa a witneaa and testify. He admitted. 
taking Corporal Willia 1 03 ritle, loadiDg it and causing Sergeant Littles ·to give 
him $133.00 (R.4.0, 41), but testified that he "didn't have the ritle pointed at 
him". •I thought I would shoot the candle out to let him know that it •aa 
loaded" (R.41), but stated that he did not know what he would haw done it Littles 
had re~ed to give him the moner (R.46). He further testified 

"I started to f!P to the others.* * *Naturally I didn't call Sergeant 
Euler's name or nobodf's name. But I did go to the tront entrance · 
and I aaw a light there and I knew aomeone was around besides mrselt. 
I didn •t actuallr tiloot but I waa used to en Ml ritle and I had an 
,03 ritle and on tm .Ml ritle the cut-ott is on the trigger while. 

. on the .03 the cut-ott 1a on the top. I was going to put on the 

lock and it.·went ott and it didn't go into the hut. I wasn't in the 

hut at all." (R.41). · 


J.ccruaed also stated that he did not know _what he would haTe done it Sergeant 
Eason did not giTe up the mone7 (R.46). ' 

J.ccuaed testiti&d substantially the same as did Lieutenant Allen and 
other witnesses tor the prosecution as to his subsequent actions during the 
morning or :March 2. In e:r:planation ot such actions he testiti&d that atter 
the gun went ott in Sergeant·Eason's hut he became excited;" that "once betore 
one Corporal was shot end he wasn't g1Ten a chance.• and he was afraid that "ther 
were going to shoot" him (R.41). J.tter he had surrendered to Lieutenant Allen 
the tirat time, accused. testified that Lieutenant Allen said 

"'Stop, wait'. It seemed like he wanted to shoot me. I said 

'Go ahead and shoot Ille 1 • It lookad like he wanted to shoot me. 

* * * It seemed lD.y mind snapped and I tigured he• d shoot me.* * * 

I knew. as long as I bad him ~t. J.flei/ I had mr lite but it I 

lett him ther.would get me.* *what I wanted to lb. was get to 

the guard house ·aihe and in om piece." (R.41, 42). 


4. The eTidence 1s clear tbat accused W?"ODgtullr litted up a weapon against 
his superior otticer (par. 134!.1 :M.C.M., 1928) as alleged in the specification ot 
Charge I. Although accuaed attempted to excuse his unusual actiona by claim1Dg 
that be was in tear ot bei:og shot, the record contains no tacts trom which a 
reasonable lll8ll in like position could inter that he waa in grave bodily danger. 
The nidence is clear and conrtncing that accused at the time and place alleged 
to'Olc trom Sergeant Littles $133.00 b7 torce and Tiolence and by putt 1ng him in 
tear. There is no evidence that· all ot this money was. '111:>n trom accused in a 
crooked dice gems. The taking, in the manner alleged, contains all ot the 
elements ot roberry (par. l49b, M.C.M., 1928). ·The accused admitted going to 
Sergeant Eason•a hut with a loaded ritle. The ritle was discharged. From such 
tacts end the aTOWed purpose ot accused to recoTer the money that he had lost to. 
Eason in the game, the court could lega1l7 inter that accused 1ntent1onall7 dis• 
charged the ritle at Eason in an endeavor to do him bodily harm, the lesser 
included otrenae ot Specification 2, Charge II, approTed by the renewing author! tf• 

5. The Oo'llr't was legall7 conatituted, No errors 1n~iousl7 affecting 

the subatantial rights ot the accu.ed are tound in the record. For the reasona 

atated abore the Board ot .Rniew is ot opinion that the reoord ia legally su:t 
t1o1ent to support the tindiDga ot guilt7 and the sentence. . . . 


.... 
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.WAR DEPARrME:NT 

Army Service Forces 
In the Branch Office of The. .nidge Advocate General 

Melbourne, Victoria, 
Australia. 

12 .nily, 1943, 

CM A-501 

UNITED ST.A.TES 

v. 

Private J.AMB!9 ALBERT LYONS 
(15114197) 1 Company C, 592nd 
Engineer Amphibian Regiment. 

) 
) 
) 
) 
) 
) 
) 

Trial by G.C.M., convened at 
Headquarters, I Corps,. A.P. O. 
301, 7 May, 1943. Dishonorable 
discharge, total forfeitures and 
confinem:int for one year. Main 
Stockade, Base Section 3, A.P.O. 
923. ' 

HOLDlNG by the BOARD OF REVIEW 
STAGG, ROBERI'S, and MURPHY, 
· .niage Advocate~. 

l. · The .Board of Review has examined-the record of trial in the case or the 
soldier I181Ded above and submits this, its opinion, to the Assistant J'lldge Advocate 
General, Branch Office of The ·Judge .ld'Vocate General, Melbourne, Victoria, 
Australia. 

2. The accused was tried.upon the following charge and specification: 

ailllGE: Violation of the 96th Article of War. 

Specitication: In that Private JaJ1Bs .Albert Lyons; Company C, 

592d Engineer .Amphibian Regiment, (then Cpl. James Albert 

Lyons) 562d ~. Boat Maintenance Co., EAB) having been 

lawfulf.y married on or about January 101 1942, and while 

hia lawful wife was living and lawfully wedded to him, did, 

on or about October.17, 1942 1 at Carrabelle, Florida, with 

full knowledge Of the 'facts aforesaid, UDlawtully and feloni-· 

o~aly marry one Arline Whitaker. 


The accused pleaded not guilty to the charge and specitication and was found guilty 
as charged.·· He was sentenced to be dishonorably discharged the service, to f'orteit 
all pay and allowanees due or to becane due, and to be confined at hard labo,r for 
o:ie year, The reviewing authority. approved the sentence and ordered its execution 
but suspended ~he execution of so much thereof' as pertains to dishonor~ble discharge, 
and desigmted the Main Stockade, Base Section No. 3, A.P.O. 923·~ as the plaee of 
confinement~ The result of the trial was published in General Court-Martial Orders 
No. 10, Headquarters I Corps, A.P.O. 301, 1 J'llne, 1943. . . ' 

. , ,.. 	 " 
3. The record disclosea that during the course ot the investigation of the 


instant charges accused stated to the ianatigating officer that some time in 1942 

he married one Edna Leola,Lyons in a "lfttle town about 30 miles from \Vhitenille", 


·West 	Virginia, from which place he waa .inducted into the J.rmy; that f!Ubsequentl7 • 
on e. date that he could not remember .~ married Arline Whitaker in Carrabelle, 
Florida. Accused further stated t~t/his first marriage had not been annulled and 
that "he was still, as far as he·kriltw~married to his tirst wife" (R.6). Accused 
W&s stationed. in .CarrabelJ:e, Florida, !~pm about the middle of' October, 1942, until 
Dilcember or that year (R.8). · .' ·:f1 

• • 
,• .. 

http:October.17
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- The only other evidence betore the court. were. three ·exhibits· ottered by:· 
· ti nd received in evidence over objection ot defense counael. Ex-the prosecu on a . 	 . . 
hibit A states -	 · 

" CERTIFICATE OF l4A.RRI.AGE 

STATE OF WES'!' VIRGINU, 

.BOONE. COUNTY COOR? CLERK'S OFFICE 1 TO-m; 

I, o. :H. Carson, Clerk ot the Co~ty.Court 1n and for said .. 

County and state (the same being a Court ot Record)•· also, 

the custodian ot the. Marriage Eecorda do hereby certify that the 

Marriage Record disclosed the tact that .Tames .l. L ons a e 22 

born in Min ·Co.. W. Va. and Edna Iheel a e l 7 born in Fa tte · 

eo. w. va. were united in marriage by Rev.· o. E. Stump, at 

Whitesville, W. Va., on the rn day ot ·.Tanuary, 19j!. · 


. Give~ ~dar my'hand and otticial aeai at :Madiaon, Weat 
Virginia, this ~ ·day of December, 19!!• 

/jeag 	 .. o~H. Cuson . '' County Court· Clerk ot the Count7 Court ot 
Boone County Boone County, West V~rginia. 
West Virginia 

.Recorded in Marriage Record ;By. Walter Hendricks· 

No !! ·at page fil ·Deputy Clerk ot said Court. 


Exhibit B · ate.tea • 

. • THIS IS TO CERTIFY . 
•· 

That .Tames ALyons ot Camp Carrabell.$ in the. State ot . 
Florida and Arline Whitaker ot Apalachicola 1n the State ot 
Florida were by me joined together in HOLY W!l'RIMONY on the 
~day ot October in the 7ear ot our Lord, 19,!!. . . 

. . 
Witneaa · Mra. Horace v. King Rev. .T. ·.l. Boyd
.witn111 Horace V. Xiy . . •. · · Carrabelle, Fla. 

ffin 1'9Ttl'H aidiJ 

"'l'hia 1a a true and outitied cop7 taken trom the Marriage 
. Reoorda ot 1re.nklin County, llorida, aa per 'book number ~. 
page 238, 

,.· ·. 	 ' . 
R. 	M. Witherapoon 

OOOOY JOIGE. " 

:Ezl:libit 0 w11 an a.pplloation t~rHational Service Lite Inaurence ·dated '.t.pril lS, 
1942, 11.gne~ by aocuaed, wherein it appeara that he .deaignated ·aa the 'principal 
benetioiery, :S:dna Leeola I.1oq, h11 wire,· . · • • · ·• · ' \. .. 

.lt th~ oonOl.uaion ot the proaecution•a teat1mon7 .the cletenae o~~un~el made 
motion tor a finding ot'not gu1lt7 which waa overruled. 'l'he accuaed elected to 

remain ailant and ottered no teat1mon7. 	 · . 
' 4. The 1tatement1 ot accused to the innatigating otticer nre ·an ackno•• 

ledgment ot guilt and conatitute a conteaaion ot the ottense alleged. .la the · 
.record doea not indicate that the conteaaion na not "f0luntar1l1.me.de, it was properl1 
admitted b7 the court (par. ll4a, M.c.M., l92S). · In order to suata1n the tinding or 
guilt7 herein. the •l'ICord must oont&ill .pm8 evidence. corroborative ot the confession ..· 

• 

l 
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which must tou<lfl·upon the corpus delicti (sec. 395(11),Dig. Ops. JAG, 191Z-40). 
As the mare presenc~ of ~n accused in the community and his opportunity to commit 
a crime is no: s~ff1cien, to establish guilt (CM 197408, McCrimon), the only 
corroborating evidence is the three exhibits offered by the. prosecution and objected 
to t,y the defense counsel and admitted into evidence by the court. 

' . 
Exhibit A, supra, introduced in corroboration of the first marria~e does 

not purport to be a certified copy of a public record, but is the staternent 
0 

of a 
public officer under oath and authenticated by the seal of a court that the public 
records in his possession reveal certain information, the statements contained there
in not being founded on the personal kno\vledge of such officer. As such it is a 
mere hearsay assertion of the person making it and not admissible in evidence (par. 
117!_, M.C.M., 1928; sec. 784, P• 1351, Wharton's Criminal Evidence; S€'C, 1578, P• 
557, 'i{igmore on Evidence, 2d Ed.) 

Although Exhibit B purports to be a certified copy of a public record it 
also is.not admissible in evidence herein. A.copy of a public document of the kind 
here under considerat.ion, in order to be admissible in evidence before a court-martial 

Ias en exception to the rul_e which excludes hearsay evidence, must be certified 
and duly authenticated (par. 115~, M.C.M., 1928; p. 366, ~Unthrop, Mil. Law & Pree~) 
according to the rules of evidence generally recognized in the trial of criminal 
cases in the district courts of the United States {par. 111, M.C.M., .1928). -.Th.en 
a copy of a public record is certified and authenticated in ·accordance with the pro
visions of section 906, Revised Statutes (sec. 688, u.s.c.A.), its admission in 
evidence before a district court is mandatory. That statute provides 

"Proofs of records iii offices not pertaining to courts. All· 
records and exemplifications of books, which may be kept in any 
public Office of any State or Territory, or of any country subject 
to the jurisdiction of the United States, not appertaining to a court, 
.shall be proved or admitted in any cOUI"t or office in any other State 
or Territory, or in any such country, by the attestation of the keeper 
of the said records or books, and the seal or his office a.Iql.exed, i:f' 
there be a seal, together With a certificate Of the presiding justice Of' 
the court of the county, parish, or district in which such office may 
be kept, or or the governor, or secretary of state, the chancellor or 
keeper of the great seal, of the State, or Territory, or country, that 
the said attestation is in d~ fonn, and by the proper officers. · If 
the said certificate is given by the.presiding justice of a court. it 
.shall be further authenticated by the clerk or prothonotary of the said 
1court, who shall certify, under his hand and the seal of his office• that 
the said presiding justice is duly commissioned and qualified; or, if 
given by such governor, secretary, chancellor, or keeper of the great 
seal, it shall be under the great seal of the State, Territory, or country 
aforesaid, in which it is made. And the said records and exemplifications, 
so authenticated', shall have. such faith and credit given to them in every 
court and office within the United States as they have by law or usage in 

-the courts or offices of the State, Territory, or country, as aforesaid, 
i'rom which .they are taken. n 

Copies of public records not ce;tified and authenticated in· acc.ordance with the ' 

provisions of the quoted act of Congress may nevertheless be admitted in evidence 

before a district court 

a. When certified and authent.icated in the manner and form prescribed
bY the statutes of the state in which the original record is filed (sec. 
1680 .!.• Wigmore, supra), or. 

~~ When emanating from a court of record, signed by. the legal · 
custodian of the original record and authenticated by the seal of the 
court {sec., 216_4, Wigmore, ~). 

- It is manifest•.that .Ex.hibit B under consideration is not· a\lthenticated inb!he 
llla,llner set out in section 906 Revised Statutes, supra, and thus, if it is ~o . 
admissible in evidence, it mu~t satisfy either of the two conditions ~1 pur
suant.to which its admission in a district court is permissive. 
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. From the record it does not specifically appear ~hat the instant certifi 
cat1;; and authentication is in the manner and form prescribed by the laws of. the 
st.ate in llb.ich the original document is filed. The court-martial, not ha vine; 
been convened in t.~e State of Florida, can not take judicial notice of its lawa 
(pe.r. 125, M.C.M., 1928) and thus must have. before it specific proof that. the 
authentication is in the form required by the statutes of th~t sta~. ~uch proof 
being absent from the.record, the certificate may not be admitted in evidence.pur
suant to ccndition !.• ~· 

To be admitted pursuant. to condition~· (upra, a certificate mus~ be sigi1e~ 
by the legal custodian of-the original Jccu.~ent sec. 1677, f'ligmore on Evidence; 
sec. 784, P• 1351, \'lbarton's Criminal Evidence), it appearing upon the certificate 
or by other evidence that the certifying ~fficer was in fact such custodian 
(23 C.J.S. sec. 845J People T. Reese 179 N.Ei 305, 258 N.Y. 891 Reidy.T. Myntti, 
116 F. 2d 725, c. c. A:;-Ali'ska):---The instant certificate is signea15'y a county 
judge. It does not appear upon the certificate or by other evidence that he ie, 
in fact, the legal custodian of the orie;inal record. If a judge is also the ex 
officio clerk and thus the custodian of records he must certify in each capacity 
(Keiti:I T. Stiles, 92 Wis. 15, 64 N.W. 86o; cf. ca~es.cited·note 57, sec. 687, Tit. 
2tr,'li':"S.C.~ In a related case to that now under consideration,· The JucJ.&e 
Advocate General stat~d 

"The rule of paragraph 116a of the Manual for Courts-Martial authoriz-· 
ing the introduction in evidence of copies of War Department records 
when authenticated by tre custodians is an exception to the ·best 
evidence rule. As an exception it may not properly be extended by 

. implication beyond its terms.. To permit authentication of a copy 
of a record qy an officer into whose hands the record may temporarily 
come for limited and defined purposes but l'lho. i$ not the cuatodian 11 
recognized by law or regulations 'Kluld not only amount to an extension 
by implication of the exception to the general rule, but would be an 
innOTation apt to endanger the substantial rights of accused persons." 
(.Bul. 7, JAG, sec. 395 (17). Dec. 1942). . .· . · ' 

In addition to lack of proof that the certifying officer 'was the legal custodian· 
of.the original record,. the seal of an indiTidual, the county judge; and not the 
seal of a court is affixed. The present certificate is sufficient authentication 
.to penni t the dopument to be introduced in evidence only in the county of its 
origin (sec. 2162, Wigmore, supra}. Tbe certificata does not purport to emanate 
from a court or record, it i"S"'IiOt signed by one appearing to be the legal custodian . 
of the original and no portion of condition b, supra, is satisfied. 

' ' . - - . ---.. . 
Accordingly,' Exhibit B is not so authenticated as t~ permit i t1 admiasion 

in eTidence herein. As that exhibit ia the only eTidence in co'rroboration of the 
second marriage by the accused, and as the exhibit is not legally admissible, the 
record is devoid cf any evidence in corroboration of an essential element of the 
corpus d~licti. Consequently, the court shou.ld properly ha.Te sustained the motion 
ror:-frndings of not guilty, requested by counsel for accused' . . 

' · The instant case is readily distinguishable fr~ C.M. 125o65 (1919). (~ec.
395 (17), Dig. Ops. JAG, i912-40), ·wherein "the record evidence of both marriages 
of the acous~d 1'18.S properly certified by the official custodians thereof". ' 

• 
iTil i iit should be noted that· the offense of which the accused i1 charged is 

c n ts nature and one for mich he may be prosecuted in a criminal court of 
competent jurisdiction upon his severance from the service. Al though the Board of 
::~~ew may be co~Tinced of the guilt of the accused, we must look alone' to the · 
thi en~e as we find it in the record of trial and ascertain whether or not under 

e ru es of law, the conviction of the acc.us·ed can be sustained If the' competent
:~den~edis not legally sufficient the Board of Review may not u;urp the authority 

. i e ega e to courts-martial and declare· its 01t1 opinion as to accused' a guilt or · 
nnocence. Neither can the Board of Re i 1 b

essential eTidence omitted f the v ew supp Y Y independent innstigation 
carious the rote rom record of trial. To do so wo.ild render pre1.. 

of the iti.p ction 'Which the law seeks to throw around the liTes and liberties 
c zene and destro1 the fabric ot ili ta· j ( 4CM 192659, Rehearing (l9;o)). -~ ry ustice CM 197 08, McCrimonJ . 

4. 




(159) 


5. For the reasons above stated the Board of Review is of the 'Opinion 
that the record is not legally sufficient· to ·support the findings and sentence • .. 

~.Q~Ju~e AdvocateJ · ..A.G.D. . 

~4 .. ~. ~udge Advocate. 
. . . '"V Lt. Col., J .A.G.D. . , · 

age Advocate 
.··. . · Lt. .ol.• , .A.G.D. . 
~/) 

) .. 
. . 

lat Indorsement 

War Department, Branch Office of The JuJge Advocate General, A.P.O. 924, , . 

15 July, 1943.' / 


To: Commander-in-Chief, ·s.w.P.A., A.P.O. 500. 

l. Attention is invited to the basic review by the Board of Review 

in tlds office of the record of trial of Private James Albert Lyons (15114197), 

Company C, 592nd Engineer AmPhibian Regim~nt•. The opinion of the Board 

that the record is legally insufficient to support the findings and sentence 

is concurred in and it is recommended that the findings and sentence be · 

vacated. · · 

• 2. When the inclosed record of trial has serv'ed its pilrpose it is 

requested that the record, the original holding of the Board of Review, and 

this indorsement, together with a.~ven copies of the General Court-martial 

Order promulgating the vacating of the findings and the sentence, if such 

is your action,· be transmitted to this office~-t/3~ 

ERNEST H. BURT, 
Brigadier. General, U.s. ArmY, 

Assistant ~µclge Advocate General. 

; 2 Inclosured: · 
-Incl. l - Record of trial.1 

4. Incl. 2 - Draft of action. i · __._}._____ 
....... -~-·~~-

(Findings and sentence vacated~ GCID 4, .USAFFE, 21 Jul 1943) 
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UH IEP.ARTJilENT 
· J.:rzsrr Service larcea 

In the Branch Ottice ot The J\ldge Advocate General 
~lbo'U1'lle, Victoria, 

J.uatralia. 

Board ot ReTie• 	 10 lime, 19'3. 

UNITED ST.A.TES 	 Trial b7 G.c.:u., oonT91le4 at 
Noumea, New Caledonia, 1 Kay, 

v. 	 1943. Diahonarable discharge, 
total torteituree, ccntinement 

Private TIMO'mY BORNEY tor lite. lJ. s. Penitent1ar7, 
(l.3053154.). 	Comp&nJ' J., 901at McNeil Island, ~e.ahington.
JJ.r Ba.le Securit1 Battalion. 

BDLDmG b7 tm BO.ARD o:r REVIEW 
. STAGG, ROBERTS, and KtlRPHY, 

J\ldge .ld'YOCat... 

l. The rec0rd ot trial in the case ot the soldier named abow has been 

examined b7 the Board ot Review, and the Board aubmita thia, ib opinion, to 

the . .laeiatant J\ldge Advocate General, Branch Ottice ot ~ J\ldge .ld10cate 

General, Melbourne, Victoria, J.uatralia. 


a. ·The accaaed na tried upon tm following du1rge and apecitication: 
' 

au.im: Tiolation ot -.he 	92nd J.rticle ot War. 

Specitication: In that Private (Thn 'f Gr-') T1moth7 Burner,· 

Compan7 •J.•, 90let .Air Baae securitJ Battalioll, did, at 

.APO #r>02, on or about .April 6, 19,3, with malice atore

thought, •1lltull7, deliberatelr, teloniouel7, unlawfully, 

8ll4 with premeditation.kill o:aa Technician fith Grade 

Leom.rd Bell, a human being b7 shooting him with a rifle. 


I 

The aCC\lled pleaded not guilt7 to tb!t d111rge and apecitication and WU tOUDd 
guUt1 ot both, . He waa aentenced to be d~abonarabl7 dhcharged the service, 
total torteiturea, ed cont1nement at bard labor tor lite. fbe renewing 
authorit7 approved the sentence,. and designated the United States Pen1tent1arr, 
M<tie1l Ielatid, Washington, u the place ot contiument. Pursuent to .Art1~e 
ot War r,of, '!;be record ot trial was torwe:rded to the Board ot Berte•, Branch 
.Ottice ot 'fhe :Udge Advocate General, Melbourne, Victoria, J.uatralia. 

s. 'rh.e evidence aho•• thct on .April e, 1Q'3, a~cused, a member ot the 
9011t J.ir Base Secu:ritr Battalion, stationed 1n He• Caledonia, was in a tent 
with Sergeant1 McGritt and Clinton, Carparala Perks and Bell, and Printe 
Glonr. .Ul or them except _Clinton an4 Glover ware ple.fillg a game ot cards, no 

.mone7 being involnd•. J.t 8:30 P.M. Sergeant McGritt and accueed quit tb6 game, 
and Sergeant McGritt went to bed, accU9 ed going •toward his bed•• .About . 9 :30 
or 10 o'clock P.M., Corporal Neelf came in the tent and the game •as renend 
b7 all preee~ except Sergeant Clinton end.Printe Glover who were asleep. 
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.Accuaed BPt up m.d aat on the aide ot hia bed holdiDg hie bead ill h1 a handa, 1114 
"be looted up end be waa thinkillg about something• (B.S) • Upon being e.ake4 bJ 
Serged KcGr1tt wluit wu the matter he :rep~1ed "nothizg about rou•. !ceuae4 
then went to the rtne· re.ck, took hi• :ritle, retu:rned to hia bed md started 
cleaning 1t. .lecuaed qain got up trom hia bed e.Dd a tew minutes theree.tter 
a shot waa heard and deceased was tound to be ahot, the. bullet uterillg nev 
the tront Of his left chest near the ermpit end emerg1ng in a darnward COIU'H 
neer tile spinal column. (B.e). Sergeant Clinton wu awakened, by the ahot, and 
aaw deceued on the tloor and tried to help him up. 'n.is Witness stated thd 

. deceased told hilll who had shot hila but retused to teai1ty u to whandeceue4 
had nllll9d. . .A.tier telling w1 tneas he we.a dying and •goodb7• and ae.11ng •10111
thing about his mother• (R.14) he went into a ooma. ··Corporal .Tohn t. Parka. 
teet1tied aubstantiallJ' aa to the actions ot accueed aa did Sergeant Cl1nton. 
Corporal Parka turther atated that inlllediatelJ' after he hee.:rd the shot he ae.w 
e. ritle on the tloor. Deceaaecl hollered •oh, he ahot me•(R.18) end upon btq 
aand b7 w1tneae as to 11he> shot him, deceased replied "'l1Dl shot me• (R.19). . 
Corporal J'oe H. NeelJ' teat 1t1e d iha t he and Corpare.i. Parka and Bell were aUtillg 
on the tloar Of the tent talkiJlg and playing C!U"da• l.ccused.•u a1tting on hie 
bed. .AccU.aed got up, went outside, and cams back in and. got h1a r1tle and 
began to wort on it (R.25). . He then walked back to the r1tl.e rack, aake4 what 
time it was, cd 1med1e.tel7 thereafter a shot was hee.:rd, and accused •dropped 
ihe ritle• (R.24). He saw accused and Sergeant llcGritt lee.ft the tent. iitneu 
secured a.tnct, ad with Corporal Parka ud Sergeant 'Clinton took deceased to 
the 27th Station Raep1tal. . Upon arriTing, the doctor pronomlced hill d&ad (li. G), 

l:lllmdiatel7 attar the shooting accused lett the tent. Sergeant llcGritt 

ran o~ atter accused, ~'l@J>.t him b7 the hand and asked h1m where he wu going, 

l.ocuaed replied 1 


•I am going 11p to the Colonel. I uked h1m 'What's the natter 

did J'OU loae 1013?' aind'? 1 ·He said 'No.' I said •You shot 

Bell.' He said 'I knOll.' ·I said 'Did 10U: mean to do it?' · 

He said, 'Yea•. I aaid ·•'l'hen it we.an•t an accident?' He said 


· ·'No•. / I told hill to wait and I Would go with him. I told 

Corporal Neel7 to bring !117 coveralla. I told h1m that we had 

better get the !'1r1t Sergeant. l'e went by CompaD:J •.a.•· and g<* 

th• J'1rst Sergea.t and we took him to Captain Householder's 

tent. Sergeant KcNeel7 &%plained to the Captain that Burner 

had shot Bell•. Captain Householder dropped hia head and asbd 

m. 1lhat.1t 1l'U about. I aaid I didn't Jcnow. · Captai:ii asked 

Bume7 1t n was an aco1dent. Burney aeJ.d •No sir'. Captain 


, Householder 	aat there a 11h1le and said 'Did you mean to do it?' 

Burney se.14 'Yea'. Captain Houaeholde:r . iold Sergeant McNeelJ 

and JD78•lt to ••it there until he got be.ck. , 


~. Did J'OU wait there ~t11 the police ~ind? 1 

.· .&.. Yes sir• · !119 Captaill went to get tbe Colon:.i. ·~ 

Colonel asked Burner. 'Did you •an to shoot Bell?'. Durne7 add 

'Yea air'• The Colonel aslaad 'Whf 41.d you ahoot h:lJD.?' Burne7 

said •I would. rather not tell, air'.• (R.9). 

. Ce.ptah Ibnald II. Houaehol.dar le.:rg8t~ oombo:rate4 the teat~ ot Serge111t
JlcGr1tt. - ' . . . . , . . 

. .&U •1tnesae1 ·te1t1t1ed.~hat there was no 111-teeling between acisu8•4 en4 
deceued and that no unpleasantness had occurred in the te111t that night, one 
WitDeaa sa71Dg, -.. all 11~ like brothers• (R.10). 

fhe Commanding Genanl, I Ialand ~4, b,. sP•ctal Orders l!To. ·9.,, dated 
19 .&prll, 1943, appointed • Bcerd ot :Medical Ott1car• to examille eccuaed u to 
his ae.nit7. The Boud JDet on .&prU 2e, 19'3, _alld to~d "P'ft. ~1m0thy Bm'Df1 
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* *'*is DOt ineell.e .* * *he is fU.llJ responsible tor ell hie actions.• (Ex. "B") • 

The detense ottered no evidSDce and accuaed elected to remain silent. 

4. The record is clear end COil'lincing that accused did, at the time and 
place alleged, kill Technician Leonard Bell by ahoot1Dg him with a rifie. The· 
record contains no evidence as to the motin. Th& essential element ot intent 
is clearly established by accwsed 's statements, all caning within the rea gestae. 
That he was sane and laboring under no delusion 1e established by evidence which 
the court, by ita nrdict, found to. be concl\lSiTe. The act, while devoid of 
the USll&l spectacular circumstances in moat murder caaes, was committed rt th 
coolness, renaling a definite purpose on the part ot accused to take the lite 
ot Oll8 ot his comrades. Such purpoae, or imagined wrong, rests rl th accused. 
The deed contai:r:a all ot the essential elements or murder and there are no ex
tenuating circumstances.· 

15. :ror the reasons a'boTe stated the Board ot Review 1a of the opinion 
that the. record 1a legallJ Sllffie:lent to support the findings ot the court and 
the sentence. 

3. 
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WAR DE:PARTMEm 

J.:rmy Service Forces 
In the Branch Ottice ot The JUdge. Advocate General 

Melbourne, Victoria, 
A.uatrsl.ia. 

Board ot Review 	 29 J'une, 1943. 

CM A.-510 

UN IT E D S T .4. T E.S 	 Trial by G.C.M., convened 
at A.P.O. 927, 16 April, 1943. 

v. 	 Dishonorable discharge, total 
fo rtei tures end cont iDenen t 

Pr1vate KARL MAX BOCK (12062137) , for ten years. Dis ciplina17 
Port Detachm:int "C•. Barracks, Fart Leavenworth, 

Kansas. 

private Gm.RGE BRUIERMANN 

(12062124), Port Detac:b.mnt "C". 


HOLDING by the BOARD OF REVIEW 
STAGG, ROBE:Rl'S, md MORPHY, 

JUdge Advocates. 

l. The record ot trial in the case ot the soldiers named above has been 
examined b7 the Board ot Review, and the Board submits this, its opinion, to the 
Assistant JUdge Ad:vocate General, Branch Ottice or The JUdge Ad"V"Ocate General, 
Melbourne , Victoria , Austral 1a. 

2. Tlle accused Bock was tried Upon the 1'oll<llfing charges and speeU'1cations:; 

CRARGE I: Violation or the 93rd.Article or War. 

Specitication: In that Private Karl Max Bock, Part Detachnent 

"0", did, at Casino, N.s.w., in conjunction nth Priv_ate George 

Brudermnn Port Detachnent "C",. on ar about Februar7 8, 1943, 

b7 to rce and violence and by putting him in tear, 1'alonioual7 

take, steal and carry awa7 from the presence o 1' Walter J'ohn 

Hampson ODS Ford Sedan motor Car No. HV 763 and gas producer 

trailer unit No. GX 991 or the value or about $839.28, the 

propert7 ot De Luxe Motors, and the sum ot M.O.O (value abait 

$12.91) the property or Walter John Hampson and the De Luxe 

Motars. 


CHARGE II: Violation or the 96th Article or War. 

Specification: In that Private Karl t!ax Bock, P~t retachnent 

"C", having received a lawtul. order trom Stanley A.. J'as~olski, 

Port Detachment·"C", a sentinel in the execution ot his duty, 

to •tur.- n over his pass to him", did at Kinooppal Barracks, 

APO 927, on or about 2400 hours J'anua17 22-23, 1943, willtully 

disobey the same. · 


CIURGI III: Violation ot the 69th Article. ot War. 

Specitication: In that Private Karl Max Bock, Port Detachment 

"C•, haTi11g been duly placed in arrest at Kinooppal Barracks, 

Sydney, N.s.w., on or about 23 January, 1943, did at Sydney,

N.s.w., on or about Z6 Janua.17, 1943, break his said arrest 
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before he was set at liberty by proper authority. 

QURGE IV: Violation ot the 6lst Article or iVar. 

Specirication: · · In that Private Karl Max Bock, Part Ietachmant 

"C", did, without proper leave, absent himself trom his. 

station at Kincoppal Barraclcs, Sydney, N.s•.\V., from about 

26 January 1943, to about a Febru~y, 1943. · 


The accused Brudermann was tried upon the following charges and ipeciricationa: 

CHA.roll: I: Violation Of the 93rd Article of War. 

Specification: In that Private George Brudermann, Part' Ieta·ch'.'" 

ioont "C", did, at Casino, N.s.w., in conjunction with Private 

Karl Max Bock, Port Ietachment "C", on or about February a, 

1943, by force and violence and by putting him in tear, 

feloniously take, steal and carry away trom the presence or 

Walter John Hampson one Ford Sedan motor car No. HV 763 and 

gas producer trailer unit. No. GX 991, of the value of about 

$839.28, the property of le Luxe Mot ors, and the sum of 

abo•ut M.O.O (value about $12.91) property of Walter John 

Hampson and the IeLuxe Motors. 


CHARGE II: Violation of the 96th Article of War. 

Specific at ion l: In.. that Private George Brudermann, Port Datach
nent "C", haVing received a lawful order from Stanley A. 
Jaskolski, Port .Datacbment "C", a sentinel in the execution.· 
of his duty, to nturn over his pass to him", did at Kincoppal 
Barracks, .APO 927, on or about 2400 hours January 22-23, 1943, 
willfully dis obey the same. 

Specification 2: In that Private George Brudermann, Port Datach
ment "C", haVing received a lawful order :from Private Stanley 
A. Jaskolski, Port Detachment "C", a sentinel in "the execution 
of his duty, to "turn over his passn to him", did, at Kincoppal 
Barracks, .APO 927, on or about 1730 hours January 22, 1943, 
insult him by using insulting language, to wit: "Go tuck yourself"· 

CHARGE III: Violation Of· the 69th Article or War. 

Specification: In that Private George Brudertl8nn, Part Datach
m;int "C", haVing been duly placed in arrest at Kincoppal 
Barracks, Sydney, N.s.w., on or about 23 January, 1943, did 
at Sydney, N.s.w., on or about 26 January, 1943, break his 
said arrest before he was set at liberty by proper authority. 

CHA.EGE IV: Violation of the 6lst Article of War. 

· S}>tlci::t'ication: In that Printe George Brudermann, Port Datach

ioont "C" did, without proper leave' absent himself from his 

station at Kincoppal Barracks, Sydney, N.s.w~, from about 

26 January, 1943 to about 8 February, 1943. ·. 


Each acclaed pleaded not guilty to all ·cha~ges and specit'ications end was rcund 
guilty as charged. They were each sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowance~ due or to become due, md to be con·ica
fined at hard labor for ten years. The reViewing authority disapproved SpeCH' 
tion l, Charge II, as to accused Bruderme.nn.· The sentence as to each accused 

2. 
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was approved. The Uni tad States Uac1plina.ry Barracks, Fort Leavenworth, . 
Kansa~, was d.esignated as the place of conf1neioont. Pursuant to Article or 
war 502, the record of trial was forwarded to the Board or Beview, Branch Office 
of Tm Judge Advocate General, Melbourne, Victoria, Aus~alia. ·. 

3. On the afternoon or January 22, 1943, both accused endeavored .to leave 
tile csnp uea at Kinooppal without showing their passes to ttie sentry at the gate 
and were ordered back to their quarters. The rec<rd does not disclo9' how or 
when accused lett the camp area but a few minutes before midnight or the same day 
aoCll.Sed were challenged by the sentry at the gate.· The sentry testified • 

' ' 

"q: On or about January 22, 1943, llhat lrllre your duties? 

.&.: My duties were Sen try on the gates, Kincoppal Barracks. I 

had to look a~ all ~ssea @Ping out and pick up ell passes coming 

back. 


,I 

'* * *And when they were coming in sir, one or them showed his pass 

end one of them walked in an~ says he .ilas got to go on guard duty. 

The other one would not show his pass to IIB • 


Q.: Did either one of them produce a pass? 

.&.: Yes." (R. 23) • 


.&.t this time accl.lled Brudermann used vile and insulting language toward the 
sentinel (R. 23). 

The acc119ed Bock testified 

' ·•* * *That night I came in about 2 minutes to 12 and I was late 

for guard detail md I ran by him and he started to holler and 

I hollered back aid told him I would giTe my pass to the Sergeant ·· 

in the morning.· \'/hen we cam back I met Brudermann and he told me 

tile Sergeant was going to ask for my pass, so the next morning I 

handed in my ,pass. He askad me for it and I gave it to him and 

then ha told im I was arrested. That is all sir." (R.26). 


The accused Brudermann also testified 

•* * *.And then about up at the barracks we walked _in there at 

night and ha asked for a pass and we told him we were going to 

give it to the Sergeant_. in the marning * * *• (R.26). 


On the morning of January 24, 1943, Lieutenant C. W. Nation, the 
Officer of the day, placed both accused under arrest because "they insulted a 
sentry" on the evening of January 22, 1943. On January 28, 1943, accuse-cl while 
und,er arrest were assigned to K.P. detail and about two or three _o'clock that 
afternoon they were reported missing (R.22). 

Accused went to Brisbane and stayed three ar four days Blld thence to 
Lismore where they stayed until Fabrw.ry s, 1943. While there they ran out or 
money (Ex. E). They arranged with Walter .Tohn Hampson, a taxi drinr ~<r the 
~Luxe Motors, to take them to Casino in a Ford sedan equipped with_ a gas pro
ducer (R.15). The value or the car and gas producer was two hunlh'ed and sixty 
pounds (R.16, 19). one or the accused sat on the front seat.and the other on 
the back seat. When they had dr1Ten to within three miles of Casino each ac
CU<sed pressed a loaded automatic pistol against Hampson (R. 16-17 l, ordered him 
to stop the car end :rtarched him about 150 yards across a paddock to .a clump or 
trees tellirig hi:\n the;t if' he ran or ·squealed they would shoot him. He was then 
tied.to a ~ree end robbed of his personal money, his purse, and sam money be- · 
longing to the De Luxe Motors all e.nx>unting to approximately w.o.o. Thay told 
him "We 1f&nt YO'llr car and money we want to get away. We are A.W.O.L., end the 
Militarl Police are after us" (R.17). Accused then took the car and drove it 
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to Casino. They: then drove the car until it gave out or fuel and abandoned the 
gas producer. Purcha.s1Dg a thermos tull ot petrol they drove until they ll'l'eckad 
the car at a railroad crossing where they abandoned it (Ex. JI:), and were picked 
up b7 tarsr civilians travelillg toward Gratton. .&.bout 8 miles from Grett.on the 

. car was stopped b7 Constabie Burdon and Ietective Ie.llas and accuaed were arrested 
and d1118l'U8d each he.Ting a loaded pistol. ·,Accused were 'Ulen searched and the 
tui drinr Hampaon's purse, together with a piece or rope "dmilar" to that used 
in tyiDg up the hxi driver were tound in Bru.dar-.nn's pocket, md t.wo ke7s ct ·, 
tba stolen car tound in »ook•s pocket (R. l3, U). ,The accused were then taken 
to the police stat ion at Gratton, the abanQ:ined gas producer and the stolen car 
being picked up on the •B:Y• At the police station each acc\188d made a ccntesaiOll 
as to the robbery (Eu. D end E). 

. . 
4. Tba evidence clearly est.ablishes that both ot the accused, by !Orce and 

Tiolence and by putting him in tear, did teloniously steel md carry awa;y tran 
the presence ot Walter Hampson one l'ard sedan, a gas producer, md some ·money, all 
ot a value or more than $50.00. Tbe evideace is equally clear 1hat each ot the 
accused having been placed in arrest on or about 23 J'anuary, 1943, did break his 
said arrest betare he was set at libert7 by proper authority end that each did, 
without proper leave, absent himselt from his proper station t'rom abrut 26 1anuar7, 
1943, to about 8 February, llf43. It is turther established by 1he evidence that 
the accUted Brudermann used insult111g language to a sentinel.'.. 

~ specitication, Charge II, el.leges accused Bock disobeyed a lawtul 
order or a sentinel "to turn over his pass to him". Wb.lle the teat imony or th! 
sentinel does not disclose this identicel. language was uead, he does testify that 
he asked them tor their passes. When they tirat attempted to lean the area the7 
retused to show the sentiDel. their passes and were then ordered back to their 
quarters by the Sergeant ot the Guard. When 'they passed the sentinel returning 
to 1he area near midnight accused Bock again was asked tor his pass and was 
"hollered• at by the sentinel and as he ran by him he "hollered• back that he 
1r0uld g1Te his pass to the sergeant in the morning. Collectinlr taken, the 
testimony or the sergeant ot 1he guard ordering accused back to their quarters 
when they attempted to leave the area at 5:00 P.14., because 'they bad no passes, 
,the sentry atatillg that it we.a his duty,to ,inspect outgoing and take up inco:millg 
passes and the,t he asked tor them, and accused's Beck's testimony that he ran 
by the sentey, tull7 pron the crime alleged. 

The sentey had the ri~t aild the duty to order accused to surrender 
his pass, either by a polite request or by a formal demmd. The qu:>ted language 
in the specitication shon on its tace that th1.e language was not meant to be the 
exact words used by the sentinel. Tba court: rightly interpreted the speeitica· 
tion to set rorttr a delll8lld by the sentinel tor accumd to surrender his pasa and 
the evidmce clearly d:iscloeea a retuaa.l so to comply. The specitication tullY
appraiBed the accused or the o:t'tense charged and by his own testimon:r accused 
admitted his guilt. The crurt was tully warranted in its tindings or guiltf of 
this specttication. · · 

5. l!'ar the reasona stated above the Board ot Review is ot the opinion 

that the record or trial is legally autticlent to support the tindings or the 

court, as approved by the reviewing au.thori ty, and the sentence. 


NO'l'E: 

gall, ·.aa used in the opinion ' 
is produced trom charcoal. 

petrol, 1a gaaolim. 
Justralian pound value ••• $3.228 
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WAR IBPARTMENr 

Army Service Forces 
In the Branch Office or The Judge Aqvocate General 

Melbourne, Victoria, 
Australia. 

Board ot RevieJI' 
20 • JUne, 1943 ~. 

CM .A.· 523 

UNITED STATES } ikt.al· by G.C.M., c0~vened at · 
) Townsville, Queensland, Australia, 

T. ) . 22 February, 1943. Dismissal. 
) 

Major GLENN 0. FINCE ( 0-271454) , ) 

Quartermaster Corps. ) 


HOLDING by the BOARD OF REVIEW 

STAGG, ROBERrS, and MURPHY, 


Judge Advocates. 


l. The record ot trial in tbe ease ot the officer named above has been 
examined by tbe Board of Review, and tbe Board submits this, its opinion, to the 
J.ssistant Judg~ Advocate General, Melbourne, Victoria, Australia. 

2. The accused was tried upon tbe follOIJing charge and specifications: 

CIURGE I: Violation of the 96th Article of War. 

Specification l: In that Major Glenn o. Finch, Quartermster 
Corps, Base Section No. 2, then Commanding Officer; 2nd 
Battalion, 29th Quartermaster Regiment, di~, at A.P.O. 922 
on or about October 29, 1942, with intent to deceive Lieutenant 

, qolonel Cary B~ Hutchinson, Cavalry, Executive Officer, Head
quarters, Base Section No. 2, in an Official Teport of innsti• 
gation as to'tbe Cha~ing of certain numbers on a oo.mrrend and· 
reconnaissance car re~uired to· be made by the said Major Glenn 
O•. Finch, make the following statements in such report, viz.: 
"One C~ Car, which I now learn the correct W-number to be 
2052051"; "was stuck in a large marshy mud hole near my Camp."; 
"It was out or gasoline and pulled into my Camp by my ?&>tor 
Section"; ~1st and 2nd echelon maintenance applied to it which 
put it in good rtmning order"; "Monday .I sigmd a wo?&. order 
for a paint job W-208859 which was given me by my Dispatcher who.· 
made a mistake on copying the correct number or the Tehicle on 
the work order"; "I was in the· Provost Marshal's Office just · 
before noon Tuesday, 27 October, 1942 and asked Miss .Nell Middin, 
for the W-Number of missing Vehicles which she gaTe me s1x," 
"I stated I wanted to check w;.Numbers for missi~ Vehicfl.e · 
\'l-208859, after checking the numbers I :round that W-200201 was 
listed as being.missing, therefore the number did not 'fi.al.ly", 
•hich said statements above qmted contaimd in such report · 
•ere known by the said Major Glenn o. Finch to be untrue at tbe 
time or making such report.' .. . ., , 

Spec1t.1cation 2: In that Major Glenn o. Finch, Quartermaster 
Corpe, Base Section No. 2, then Commanding Otricer, 2nd Battalion, 

.. I ·~ 
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29th ~uartermaster. Reg1lll8nt, · did, at A~P .o. 922, on or 
about October 25, 1942, .kno•ingl.y and •ill1'ully mis
appropriate' for use or his organization a coimI¥md and 
reconnaissance car more particularly described as !Odge 
Reconnaissance i ton, 4 x 4 motor vehicle, Registration 
No. USA W-0052051, Model WC 2-23-US.l, Serial No. 81515585, 
Motor No. T 215-14783, which said motor vehicle had there
tofore been assigned to the '2nd Bombardlren t Squadron, 22nd 
Bombardment Group, United States Amy Air Corps, of the 

value ot more then ~50, property ot the United States · 


· . turnished .and intended ·ror the use of said 2nd Bombardment 

Squadron. · · 

\ ...... ' 

He pleaded not guilty to tm charge and specitications and was found guilt'y as 
charged. · He was sentenced to be dismissed the service and to forfeit' all pay end , 
allowances due or to become due. The reviewing authority approved only so much 
of the findings of guilty or Specification l of the· Charge as involves a finding 
of guilty of makiDg the. following false o:t'ticial statements: "Monday I signed a 
work order tor a paint job, \V-208859, which was given me by my dispatcher who made 
a mistake in copying the car number ot the.vehicle on the work order", and "I 
stated I wanted to check W numbers for missirig vehicle \'l'-208859. After checking 
the numbers I found that W-205201 was listed' as being missing, therefore the 

·number did not tally"~ at the time and in the Dmlner alleged, and approved the 
SEID.tence. .The corxt',irming authority· confirmed only so much of the f'indmg o:f' guilty 
of Specification l of the Charge as involves a finding of guilty of lll9.king the 
following false official stateJMnts therein stated: "who made a mistake in copying 
the ca1• number Of the vehicle on the mrk order" end "l stated I wanted. to check 
;7 numbers for missing vehicle iY-208859. After checking the numbers I found that· 
li-205201 was listed as missing, the re fore the number did not tally", at the ti.JM 
and in the manner alleged, and ccnfirmed the sentence but remitted the forfeitures. 
Pursuant to Article of War, 5~, the re cord of trial was forwarded to the Board of 
Review, Branch Office ot The J\l.dge Advocate General, Melbourne, .Vic.toria, Australia. 

. 3. The evidence shows that on October 20, 1942, lat Lieutenant J'. ·M. Andrews, 
Transportation Officer of the 2nd Bombardnent Squadron, 22nd Bombardllent Group, signed 
a work order for a !Odge reconnaissance i ton 4x4 motor vehicle, registration number 
lV-2052051, and sent Sergeant McCormack with the car to tbe $5th Ordnance repair shop. 
At this time the car had a top on in "excellent" condition, and had.four identify•) 
ing marks in green, red, white, and yellow on both front and rear bumpers (R.g-lO ' 
On October 24, 1942, ·word was received that the car had been repaired and Sergeant 
Aubrey L. McCo:tmack cal~d for it and saw it on the "Ready Line". He went into " 
the shop Office and sigmd for it but. uponrettn"ning found the car to be "missing 
(R.12 l • Tbe area was then searched bv Sergeant· McCormack and Sergeants Fountain 

I '1 ' '" and Lemons or the ~~th Ordnance, but the car could not be. found .(R.13) • _ 

Sergeant.John L• Langford,·a member or ac~e~•s organization, testi:f'i~d 
that on October 24, 1942, he was. at the. 85th Ordnance area having soma gasoline 
racks wel~d on six vehicles•..i7hne: tmre Sergeant
-.vitness testified - ·. • · · · 1 · · 

I>.ickwortii called~him· 
.· 

The 
••• ••• ··.,,,· 1 .J .:... · • 

•. ,'. ~ •• • l, : ' 
0 

- '. •· •. ~ \ . ' '., 

ith 'the"iVell, I goes aroiincfto h~·Srid ~. is.-~·itting i~ the v~hicie w 
1

motor rWUling •. He is under the stee:\"i~ wheel.and be says.t.,o,ml. · .. 
'Here's a car :fbr Major Finch'•.. ~Well•, I>says, 'If:it's'.fo:r Major 
J!'inch, I guess it '.s all ri~t '. ~ He gets out and· I teli Private . ~·. 
Hatter to .take ii o~r and leave it at :the area.~:(R.101), «. ': :·' . 

Witness turther'testified that t~. car "~e.sn•t ~o :~eht~~' ~t'.oi~: ~r~l~ation (R.ZO) 
but since •sergeant IUckworth. said 1t wast~ Major Finch** *I. figured it was 
O.K." (R.101) • , Private. :Hatter C(X'roborated this tesU.LOOey (R.105) but. Sergeantne 
Ducborth epecitically denied such facts or ot having any conversation with anyo · 
about the car in quest ion (R. 94) •. . Pursuant to the inst ructions trom Sergeant 
I.angfard; Private Hatter drove the car to Headquarters 2nd Battalion, Q.uarter• 
master Regiment area and pa.rm d it behind the. supply t:nt which was occupied bf 
Private J'ohn R. Williams (R.23). . · 

2. 
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private John R. Williams testified that he was a mechanic in accused's 
organization. That he first saw the car ln question on October 25 1 1942, parked 
in front oi' his tent. Major Finch instructed· him tp "clean the car up and get 
it ready to send to tbe Beth for a paint ,.J.ob" (R.34). That he secured sane lye 
rrom the supply sergeant, end "swept it Ltm caiJ up and laid the tof out in the 
back over on sone gas drums * * *I went and started scrubbing on it * *all over 
complete on the :f'ront end. I took all the paint Off there, because everywhere 
the lye hit the paint was reJ1Dved. * * *About tba t time I thought maybe I should 
have 801113 help on it as I didn't have none; so I got ma s axe paint and smeared 
it back on there and then I quit" (R.34-5) • The car was "pretty dirty; muddy 
too" (R.37). Witness used about a gallon of mixed green paint .on the car. 
llhen asked "','/ho suggested that you use lye in washing this car?",, witness answered 
"I suggested that mysel!, sir* * *" (R. 39 l • e.nd stated he bad never scrubbed a 
car in a like manner before. When asked ,"Why did you f!P ahead end get saie 
paint am paint the oar?", witness replied "I ck> n 't know 1 sir, why, I often 
wonder why myself'" (R.35) • · : . 

On Sunday, October 25, 1942, Se.rgeant Langford was instructed by Major 
Finch to make out a job order for too, car in question. He testified that be was 
given a "piece of paper" with some numbers upon it which he copied on the job 
order, aftal.' which he threw th:l paper away. The, job order, directed to the 86th 
Ordnance (MM), was signed by accused and provided 1n pertinent p&r't - · 

"ARI'ICLE •••! Ton n>dge Reconnaissance, 4x4 1941 DATE lVORlC'UNTED 

soon as possible.· 


llESCRIPTIOI~ OF YttlRK: 

TRUCK NO. 208859 

l~ Request that numbers above to be Stenceled on. 
2. Paint job. " (Ex. E). 

On October 25, Major Finch signed the foregoing order and instructed 
Sergeant Langford to take the oar to the paint shop. Witness did so, but was 
inforl!lld that too ,work requested oould not be ck>ne that day and returned with 
the car to his organization and so reported to Major Finch. He was then in
structed to take the car back and "if they don't do anything to call him /j.aJor 
Finc'i/* * *and he would see that 1 t w::iuld be done" (R.48). Langford, accompanied 
by Private Williams, subsequently returned the car to the paint shop where "they 
d1sooval.'ed it was a stolen vehicl.e" (R.49) •. 

Herbert V. Skinner, Technical Sergeant, testified that he was in ~harge 
or the paint shop of the Both Ordnance. That on Yiednesday, October. 28, 1942, 
when preparing the car in question for the paint job he noticed "that the numbers 
on the car were missiiig and that paint had been put over where the numbers were 
~ith a brush" (R.57). Applying paint remover he removed the trash paint and 
hound that the ·original 'numbers had been "sanded Off". ·The original numbers, 

0~w~ver • were discernible in the matal. The old numbers - W-2052051 - found 
b he vehicle were the sam as those on the car delivered to the 85th Ordnance 
~ tm Znd Bombarmoont Squadron for repair and which was subsequeJ:ltlY missed 

om the ready line. The number specified upon the paint and stencil order · 
s~ned by Maj or Finch was i7-20BB59 (R.45). Sergeants Lancaster and Lemons cor
ro orated Sergeant Skinner's testimony (R. 64-5) • . · · 

prevt Major Finch arrived at the paint shop shortly therea.fter, havin'.g been 
it oualy notified by Private "ililliams "to cone down and see about it and that 

was a stolen oar" (R.49) • Skinner asked accused about t.he car and testified 

"ffn' ' . ' ' 
e Major sai§'°'That car don •t belong to me. Turn it back 

to the unit it belongs to • ' That's the· best I 'remember the way he 
brought it around, sir. One word brought on another and I <hn 't 
~Elllember Juat what was said, until: I asked him about the car coming 
Wi and he says ha do.n't know anything about when the car cama in. 
le talked on for a few •moments and walked towards the door and 

then asked him ab~ut the top and he said he di do. 't think the top 
•as on it when it cane in." (R..!?9) • . 

* * * . 
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29th Q.uartermastar Regiment,· did, at A~P.O. 922, on or 
about October 26, 1942, kno•ingl.y and 1fillfully mis
appropriate. for use or his organization a colllll!!.nd and 
reconnaissance car more particularly described as fudge 

• ... ~; J 

Reoonnaissance i ton, 4 :x 4 motor vehicle, Registration 
No •. USA W-0052051, Model WC 2·23-US.1, Serial No. 81516586, 
Motor No. T 215-14783, which said motor vehicle had there
tofore been assigned to the ·2nd Bombardment Squadron, 22nd 
Bombardment Group, United States Army .Ur 00l'11St or the . 
TslUe Of more 'than $50, property Of the United States 

. turnished .and intended ·for the use or said 2nd Bombardment 
Squadron. ' · · · · 

He pleaded not guilty to tl:e charge and specifications and was: found'g~ilt'y as 

charged.· He was sentmced to be dismissed the service and to forfeit all pay and , 

allowances due or to become due. The reviewing authority approved only so much 

of the findings of guilty of Specification 1 of the Charge as involves a finding 

of guilty of makiIJg the. follO!Ving false o:f'i'icial statements: "Monday I signed a 

work order for a paint job, :V-208859, which was given me by my dispatcher who made 

a mistake in copying the car number or the.vehicle on the work order", and "I 

stated I wanted to check W numbers for missing vehicle W-208859. After checking 

the numbers I found that W-205201 was listed as being missing, therefore the 


·number did not tally"~ at the time and in the manner alleged, and approved the 
sezitence. The conf',trming authority·confirmed only so much of the findmg of guilty 
of Specification l Of the Charge as involves a finding of guilty of IJE.king the 
following false official state11Bnts tmrein stated: "who made a mistake in copymg. 
the car number Of the vehicle on the rork Q)"'der" and "I stated I wanted to check 
;7 numbers for missing vehicle i'T-208859. After checking the numbers I found that· 
"N-205201 was listed as missing, therefore the number did not tally", at the tilm 
and in the manner alleged, and caifirmed the sentence but remitted the forfeitures. 
Pursuan"t to Article of W~ 5~, the mcord of trial was forwarded to the Board of 
Review, Bralich Office Of The J\J.dge Advocate General, Melbourne, Victoria, Australia. 

3. The evidence shows that on October 20, 1942, let Lieutenant J. ·M. Andrews, 
Transportation Officer of the 2nd Bombar~nt Squadron, 22nd Bombard!l9nt Group, signed 
a work order for a Dodge reconnaissance ! ton 4:x4 rotor vehicle, registration number 
71-2052051, and sent Sergeant McCormack: with the car to tbe $6th Ordnance repair shop. 
At this time the car had a top on in "excellent" condition, and had. four identify• · 
ing marks in green, red, white, and yellow on both front and rear bumpers (R.9-10) • 
On October 24, 1942, ·word •as received. that the car had been repaired and Sergeant 
Aubrey L. McCo.mack called for it and saw it on the "Ready Line". He went into 
the shop oi'!'ice and sigmd for it but. upon returning found the car to be "missing" 
(R.12). The area was then searched by Sergeant McCormac.k, and Sergeants yountain 
and Lemons of the 86th

1 
O~dnance, but the car could not be found .(R.13). 

. - . 	 ~ 

· Sergeant· John L. Langford,. a member ~r ac~ed's organization, testifie.d 

that on October 24, 1942, he was..at tm 86th.Ordnance area having some gasoline 

racks wel(ied on six v~hicles•.. -'•'lhile: :tmre Sergeant Duckworth called~him. The 

'1itness testified - ·.. · · · · 1 ·. · · · 

. •·.. ' ".:·: '.·.I. .·.._ ;·. 

"iiell, I goes ~o~d :t.6 him'."Srid ~·- ~··~·i~ting in the v~hicie .with "ihe 
~tor runn1ng•. He 1s under the stee:fi~ wheel .and)i6 saye tpjm~-- ...1
Heres a car ft>r. Major Finch' •.. ~iiell', I ·says, 'If.it's 'fo~ Major 

Finch, I guess it's all ri~t'., He gets out and I teli Private ·. 
Hatter to take. it ove:r- and :Leave it at.the area.".-(R.101), ·«' ·· 

, 	Witness f'llrther'teatified that tl:e car "wasn't ~o :~eht~le' ~t'~~- ~r~i~ation (R.30) 
but ~ince •sergeant Duckworth eaid ~t •as tor. Major Finch ! * *I. figured it. was 
O.K. (R.101). , Private Hatter ccrroborated this testim:>ey (R.106) but. Sergeant 

Duckworth specifically denied sue~ tacts or or haTing any conversation with enyon~ 

about th~ car in quest ion (R. g4) • · Pursuant to the illat ructions trom Sergeant 

Langtoird, Private Hatter drove the car to Headquarters, 2nd Battalion, Q.uarter• 

mas terteRegi.ment area and parmd it behind the.supply tent which was occupied by 


. Pr 1:Ya John R. Willi811l8 (R.23). 

2. 
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Private John R. \7illiams testified that he was a ~chan..i in 
·i ti That h fi t the · c accused'sorgan za on. e rs saw car in question on October 25 1942 

in front of his tent. Major Finch instructed'him ti> "clean the c~ a' larked 
it ready to send to tbe 66th for a paint job" (R.34). . That he secur~ n g~t 
from the supply sergeant, an~ :s:ept it Lt"m caiJ up and laid the top ou~~: t~: 
be.ck over on sozm gas drums I went and started scrubbing on it * * *all over 
complete on the front end. I took all the paint off there because ever he 
the lye hit the paint was remved.* * *About that time I th~ught maybe I !:0uf: 
have sozm help on it as I didn't have none; so I got me saie paint and smear d 
it back on ther9' and tben I quit" (R.34-5). The car was "pretty dirty; mu~y 
too" (R.37) ;,. Witness used about a gallon of mixed green paint .on the car. . 
i'/hen asked ,fuo suggested that you use lye in washing this car?" witness answered 
"I simested that myself, sir* * *" (R. 39), and stated he had n~~er scrubbed a 
car in a like manner before. When asked ,n·,'/hy did you f!P ahead and get BCl!8 

paint am paint the car?", witness replied "I cbn't know, sir why I often 
wonder why myselt" (R.35). · : ' ' 

On Sunday, October 25, 1942, Sergeant Langford was instructed by Major· 
Finch to make out a job order for t"m, car in question. He testified that be was 
given a "piece of paper" with some numbers upon it which he copied on the job 
order, after which he threw the paper away. The job order, directed to the 86th 
Ordnance (MM), was signed by accused and provided in pertinent p&L"t - . 

"ARTICLE •••t Ton D:>dge Reconnaissance, 4X4 1941 DATE \VORIU'fANTED 

soon as possib1e. 


DESCRIPTION OF roRK: 

TRUCK NO. 208859 

l• Request that numbers above to be Stenceled on. 
2. Paint job. " (Ex. E). 

On October 26, Major Finch signed the foregoing order and instructed 
Sergeant Langford to take tbe car to the paint shop. Witness did so, rut was 
informd that the ,work requested oould not be Cbne that day and returned with 
the car to his organization and so reparted to Major Finch. He was then in
structed to take the car back and "if they don't do anything to call him /jfajor 
Finch?* "" *and he would see that it muld be done" (R.46). Langford, accompanied 
by Private Williams, subsequently returned the car to the paint shop where "they 
discovered it was a stolen vehicl.e" (R.49) •. 

Herbert V. Skinner, Technical Sergeant, testified that he was in ~harge 
or the paint shop of the 66th Ordnance. That on Wednesday, October. 28, 1942, 
when preparing the car in question for the paint job he noticed "that 1he numbers 
on the car were missi.iig and that paint had been put over where the numbers were 
with a brush" (R.57). Applying paint remover he removed the fresh paint and 
found that the ·original 'numbers had been "sanded Off". -The original numbers, 
however, were discernible in the matal. The old numbers - W-2052051 - found 
on the vehicle were the sane as those on the car delivered to the 86th Ordnance 
by the 2nd Bombardment Squadron for repair and which was subsequei:itly missed 
from the ready line. The number specified upon the paint and stencil order 
signa d by Maj or Finch was i7-208859 (R.45). Sergea-nts Lancast~ and Lemons cor
roborated Sergeant Skinner's testimony (R. 64-5) • 

Major Finch arrived at tbe paint shop shortly thereafter, havillg been 
previously notified by Private 'llilliams "to cone down and see about it -and that 
it was a stolen car" (R.49). Skinner asked accused about t_he car and testified 

"L'.rhe Ma.Jor sai§"''That car Cbn't belong to me. ,Turn it back. 
to the unit it belongs to. 1 That's the, best I remember the wa; he 
brought it around, sir. one word brought on another and I Cbn t 
rE1Dember just what was said, until: I asked him about the car coming 
in and he says he do,n•t know anything about when the car c81D3 in. 
We talked on for a :rew ·moments and walked towards the door and 
I then asked him ab~ut the top ~d he said he didn't think the top 
was on it when it cane in." (R.~9) • . 

* * * 3. 
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"lie said he didn't know about the numbers being changed and 

·to return it b_ack.to the unit it .belonged to." (R.60). 


I.ieuteoant John. ;r. Ho.ar Jr.; testified, by deposition, that at the tilne 
in question he was Battalion Motar and Supply Officer tor Company "G", 29th Q.uarter
master Regiment. That .norlllllly he woul~ have been noti!ied ot any vehicle picked 
up· br Major Finch and that. dut'ing the t 1me in question be received no notitication 
ot a Ibdge reconoaissance t ton 4X4 motar vehicle having been found. The motor 
vehicle number W-206859 does not appear in the records ot the 2nd Battalion 29th 

. Quartermaster Regiment.(Ex. F). By stipulation it was also agreed that if the 
Bass Ordnance Otticer were presei:rt ~e would teetitr that no such registration 

, number was on tile iil the Base Ordnance Otf'J.ce for this area (R.81). 

Miss Nell Maddin test :Cried that she was a sten~grapher in the office 
ot the Provost Marshal, Townsville, Q.ueensland. That on October 27, 1942, she 
was imking ecioo additions to the permanent list of stolen vehicles. That accused 
cam in the office and asked for· the use of the telephone. She testified 

"A• 	 He just asked 118 if' those -were stolen vehicle numbers that I 
was typing. l: said, 'Yes; those were a few I had on my pad 
and I was adding to my lie t'. 

Q.. At that tim did :the accused ask you tor a copy of those 

\ partic.ilar numbers? 


A. 	 Yes, just those numbers." (R.73). 

Witmss oomplied with his request. Miss Maddin testified that accuse·d did not 
ask her for the 'If numbers of missing vehicles for the purpose or checking such 
vehicles; that he did not state ha was looking far any particular number nor 
.did he ask for a complete list. Her pertiz:ient .testimony is 

"Q.. 	 At that tilll3 did the. accused tell you that he was looking 
tor a particular vehicle number? 

A. 	 No, Major. 

Q.. 	 At that time did the accused ask you it those numbers which 
you gave him were the numbers of all 1he missing vehicles that 
you had OI\ tile in the ortice? 

A.o 	 No. 

Q.. 	 At that Um did the accused ask you for a complete list of 
numbers of the reported missing vehicles? 

A. 	 No. 

Q.. 	 At that tine cool.d you have given him such a list? 

A. 	 Yes. It he bad asked I could have ·gotten the res''!< of t~elll 
fer him. . · 	 · 

Q.. 	 Had you done so, would that list of numbers have contained 
the C/R Car No. W-2053)51?
• * * • 

A. 	 Yes, Major. " (R. 74). 

.. On October 29 1942 . · 
ot the numbers previ i ' accused again cane to the oftiee with the list 
list. of stolen vehic~: ~o~i~:n him :Ud asked witness to' "certify them as the 
compl7, but went to, see the Prat day (R.74). Witness did not immediately . 

. ovoet Marshal, Colonel Patterson, who directed 

http:Otf'J.ce
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her to "Bring too Major in here. It there is anything he's d I 

to be the tirst to know it" (R.74). Witress accompanied one, wanted 

patterson's office, and upon being asked what h9 wanted th:c~~~dt into Colonel 

DOt tell Col.onel Patterson "very much". "He didn't seem ., 8 th ,,~~rhaccused did 


t '"-	 c l """ o- e was toob ut i J..U:Jkeen a o answer ng o onel. He didn't give. any eart of special 

(R.75). Witness than typed the numbers previously given accused :::~roar"• 

:paper and signed it (Ex. G). · · on a , 


Colonel John M; Patterso.n testified that be was Provost Mar hal Ba 

Section 2, .A..P.O. 922. That accused cane into his otrice with Mis ~ddi. se 

October 29, 1942. He testified • 8 n on 


."* * *'Why did you request the girl in this office to sign the. 

slip?' He never did g1 ve me' a direct answer. He got a 

little red and g:>t embarrassed. I, told him at tbe tine, 


•])) 	you want a oomplete list or our cars, that is a list that 

we iss\8 every few days, ot cars that are missing?' 'ii'o answeiJ
• * ... 	 .ii'' 

•Q.. 	 Did you give Miss Maddin any inst~ctio~ at the time 

relative to affixing her signat\IL"e to that partial list? 


• 	 · A. I said, •L0t me have the slip and I'll write it down and 

then you can sign it after I get through writing on it.' I 

don't remanber the exact wording that I put do.'l"n at the time." 

(R. 	 77). . . 

Witnsss had previously gone to the 86th Ordnance and found that the car in question 
was one having been reported to him as stolen, the number being W-205ID51, a D:>dge 
reconnaissance t ton truck (R. 78). The prosecution then requested the court 
to take judicial mt ice of AR 850-5, dated August 5·, 1942, Subject: Vehicles 

. - Changing registration number prohibited. (R.81). · 

Colonel Cary B. Hutchinson, Executive Officer, Base Section 2, directed 
accused to. "make a oomplete investigation or the change of numbers ordered by him 
* * *and to submit that report without delay" (Ex. A). The report was introduced 
in evidence (report set forth in full infra). ' 

The atfoused elected to be sworn and testity. On Saturday night about 
12;00 o'clock October 24, 1942, while, going to his ba~acks he saw a conmand car 
in a mud hole :cear the shower baths. Next morning about 10:30 .A..M. he saw a 
co:rmiand car near the supply terit, "dirty, muddy, and· the pain1! not so good" (R.87). 
He was told by o:ce or his men in his Qrganization that it had been dragged out of 
tbe mud hole near the shower baths (R.87J. On cross-examination he cculd not 
recall the name or this man and was able to identity him only as "one 01' my soldiers 
in my OOI!l!lmld" (R.118). He instructed Private Williams to thoroughly clean the 
car and give it whatever repairs might be needed. On Monday moming Sergeant 
Langford told hi.ID. the ~needed ~a touclii~ up of paint" and-.he instructed tbe 
Sergeant to make a paint order for whatever painting was needed. This was done 
end the order placed on accused's desk md signed by him. "At that time I made 
a note ot the numbers that were on the paint order"• but expected him \the Sergeant) 
to get the number orr the vehicle (R.87-90). On Tuesday. October 271 1942~ he 
went to the Provost Marshal's office to get sam CC?lored soldiers out Of the 
stockad~. While there, and while using the telephone, he saw Miss Maddin copying 
the 'I-numbers of stolen -vehicles. He test11'ied - . . . 	 . 

"* * *I asked her were those recently stolen.vehicles. _She said, 

'Yes'. . I asked her it I could have a copy of them, and ·she said, 

'Yes'. I started to write them oown and my telephone rang end 

8he wrote them down and gave them to DB. · I later on checked this 

list that I received trom her with the oommand car which I had and 

it did no~ tally." (R.87). 

At this tine• he told Miss Maddin he wanted the list as a number ot his mn had 

"700 keys" -and might have dr1 van some or those cars in his area and he did not 

want them to get mixed 'up with stolen vehicles, his nen having stolen vehi~~e;O' 

betore (R.87). on iiedDesday, October 28, 194.2 1 he received a call about : 

A.M. tran the 86th OrdDancie paint shop to come by as they had sane papers on 8 
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command car. Upon arriving he was asked by Sergeant Skinner, "MaJor, is this 

your co!lllIBnd car?" and replied "No" (R.88). The Sergeant then showed him the 

work order and said "The numbers do not coincide". The Sergeant then told him 

"The car was taken from the Ready Line * * * on Satl,ll'day and it belongs to an Air 

Corps Bomb Squadron". Accused said ~If it does, I want them 'lo have it back, 

It doesn't belo~ to 118 ." The Sergeant then told accused that he vould drive 

or deliver tt back to the Air Corps BombarDnt Squadron and that would be all 

there was to it (R.88). Accused never used the car, never assigned it, nor was 

it picked up on his property records. He had no intentions whatever o:f' keeping 

it (R.88). About 2:30 on the sana afternoon he had a call t'rom Miss Maddin for 


. an appointnent with Colonel Patterson, the Provost l;iarshal. He was then questioned 
bY. Colonel Patterson about the matter and askad some questions about "why the paint 
was Oft and so. forth" and then, with Colonel Patterson, be went to Colonel Hutch
inson's ottice. He was instructed by Colonel Hutchinson "to maka a report and 
get that report in thE! next day" (R.88). The tallowing report was made by 
accused: 

"l. In compliance with instructions, I have I18de an investigation 
and find the following tacts: 

One C/R Car, which I now learn the correct IV-number to be 2052051. 
Was driven by soDB unknown person late Saturday night or early Sunday 
morning 2o October 1942, and stuck in a large marshy mud hole near my 
Camp. It was out ot gasoline and pulled into my Camp by my Motor 
Section, I saw the car around ll:OO AM Sunday morning, it had no top 
on it and was dirty and muddy, I ordered the car to be cleaned and re
paired, as far as, lst and 2nd echelon maintenance could be provided by 
my Motor Section to put the car in running condit~on. 

2. The car thoroughly cleaned all over and lat and 2nd echelon· · 
maintenance applied to it which put it in good running,order. Monday 
·I signed a work order tor a paint job W-208859 which was given me by 
my Dispatcher who made a mistake on coping the oorrect number o:f' the 
Vehicle on the work order. The car was driven to the Light Maintenance 
Shop Tuesday and :1ednesday mornings for whatever painting that was 
needed. 

~. I was called by Telephone ilednesday morning about 10:30. .AM that 
they had soim papers on the car, and if I would come by, which I .did. 
I was asked 'Is this your. car?•. I said no to Sgt. Skinner. He said, 
'You have the wrong number on your rorkorder ', he then gave IlB the correct 
one. He then askad DB 'iVas there a top on the car?'' I said no I have 
two tops;, one on my C/R Car and-an extra one,' . He then told me the 
car was taken from the Red Line and belonged to an Air Squadron•. He 
further stated. 'That he would return the sana to the proper organization, 
and that was all there would be to it. I said •whoever it belong to 
I want them to have it. ' 

4. I was in.the Provost Marshall's Otrice Just· before noon Tuesday 27 
October 1942 and asked Miss Nell Middin, tor thd ii-Number ot missing 
Vehicles which she gave me six, 1 I stated I wanted to check W-Numbers tar 
missing Vehicle W-208859, atter checking the numbers I found that W-205201 
was listed as being missing, therefore the number did llOt tally.. 

' I ' ' 

5. The car has ·been turned back with top. to it's pr~per organization 
in good running condition.. I will continue to maka f\u'ther investi 
gations and report any facts found in. connection W1 th the above mentioned 
Vehicle•" (Ex. A). 

6. 
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Uoon being called by the court as a witness Sergeant \711.ltin~ D Du kw th· ~ · o """' • c ortestified t~t prior to ctober 24, L942, he had mver had any conversation 
with Major _Finch regarding a reconnaissance car. That he had koown Major Finch 
"a good while" and th_at pri?r to the date in question he he.d been in the area Of· 
tl:e 29th Q.uarterlllister hunting for vehi'cles that had been left strande9. by other 
organizations when they left. He asked, and received from, Major Finch twenty-
one rounds of .45 ammunition (R.110). The accused, recalled by the court, . 
admitted giving Sergeant Duckworth twenty-one rounds of ammunition telling him 
nthat wasn't the thing to do but I think I let him have twenty-om rounds" (R.117). 

4. The evidence is clear that the car in question was the prop9rty or an
other unit. It was taken to the 86th Ordnance repair shop and seen on the "Ready 
Line" repaired and in condition to be de~ivered to its proper organization. From 
the "Ready Lina" it disappeared. Sergeant Langford testified that Sergeant IAick:
worth, whom be had not previously known, approached him and asked him if he was
trom accll3ed's organization. Upon replying in the affirmatlve, he was told that 
the command car in question was for Major Finch. Private Hatter was instructed 
by Sergeant Langford to_ drive the car to accused's area and did so, leaving it 
near Private William's tent. Accused testified that he saw a comnand car in a 
mud hole mar his area about midnight on October 24, 1942 1 and the next morning 
saw •a command car which was dirty, muddy, and the paint oot so ePOd" near his 
supply tent. 1 He asked one of the men in his organization where the_ car cana 
trom and ·was told that "it had been dragged o~t or the mud hole :ti.ear the water 
tank at the ehower baths". Accused could not remember the name of, nor could 
he produce, the member of the organization wbo gave him filch report. Private. 
Williams, upon accused's instructions to clean the car, removed much of its, 
paint, using lye, and in so doing obliterated the four color' narkings on the 
front and rear bumpers and then attempted to further conceal the identification 
numbers and markings by smearing them. over with a gallon of green paint. The 
car w~s sent to the repair shop with an identification n1llllber to be stenciled 
thereon which was fictitious and Which n1llllber did not appear in the recorded 
files of the Base Ordnance Officer. Only when advised that the identity or 
the car bad been clearly established did accused take my steps toward making 
restitution or show any d.esire to return the car to its proper organization. 
He did not pick up the car on his property report and although he had the sanB 
in his possession four or tive days he 'made no report to the office of the 
Provost :Marshal and made no effort to find the true owner. · 

The accused is charged in Specification l with ma.king a false official 
statenant with intent to deceive a suoerior officer. In its final analysis, 
tbs guilt or the accused hinges upon the truth or the testimony or accused and 
that of Sergeant J'ohn L. Langfo;rd and Miss Nell Maddin. 

In his 'official -report accured stated •ffiergeant Langfor{f made a 
mistake on coping the correct n1llllber of the Vehicle on the work order"• In 
support thereof he testified tbat Sergeant Langford prepared the work order in 
its entirety and that he had nothing to do with the registration number placed 
thereon by ·the Sergeant. Sergeant Langford testified that he prepared the work 
order but the. t the registration number (W-208859) appearing thereon was given 
him by accused •on a piece or paper• and theJ; he (the Sergeant) copied the same_ 
.on the order. · 

· !n his official :report the accused advised his superior officer· "I 
stated !Jo Miss Maddi!!.? I wanted to check W-numbers fer missing Vehicle W-2088159, 
after checking the numbers I round that W-205201 was listed as being missing, 
therefore the number did not tally." Miss Maddin specifically denied tha! ac
cused said that he "wanted to check W-numbers tor missing Vehicle W-20~859 • 
She gave him only a partial list or missing vehicles and none of the tqur ~umbers 
upon such partial list referred to car W-2052::ll (or to oar W-2052051) • 

' . I 

The evidence adduced coupled with the circumstances 'l;hat the accwed 
was unable to corroborate his ~tory as to how the car reached his area, are 
properly the subject or inference or guilt by the court. Tbe Supreme Court 
Of the United States has recently stated:.. 
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"*** an·accused who takes the stand 'may not stop short 
in his testimony by omitting and failing to e:xplain incrim

' inating circUlllf!tances and events already in evidence, in • 

which he participated and concerning which he is,fully 

informed without subjecting his silence to the inference 


. to be naturally drawn from it"' (Johnson v. ~~' 

63 s. Ct, 549, 553). 


In cases in which the Presldent is neither reviewing nor confirming authority, 
it is excliisively the province o.t' the court-martial, (including the reviewing and · 

·confirming authority) to weigh evidence, judge of its credibility, and determine 
controverted·question,s or fact (seer 408(2), Dig. Ops. JAG, 1912-40).· In the 
instant case the credibility of the witnesses and the weight to be given their 
respective testimony having been resolved against the accused, and there being 
substantial evidence in the record, which, if uncontradicted, would be sufficient 

. to warrant the findings of guilty of Specification l, such findings are 

conclusive. 


•The evidence is clear and convincing that· accused .did, at the time and place 
alleged in Spec11'ication G1 take possession and control of the car in question 
for the use and benefit of his own organization. While this specification is 
not artfully drawn, there is no question but that'accused was appraised of.the 
offense stated therein. The car came into his area on ~aturday or Sunday, 
October 24th or 25th, 1942, and from thence until its identity was established 
accused treated it as property of his unit. · While in his control its identity 
was attempted to be destroyed, it was given a fictitious number, and was twice 
sent to the·86th Ordnance shop with a work order rEl<lllesting a complete paint job 

· and for the fictitious number to be stenciled thereon.. Had its identity not 

been discovered, and the wcrk order duly complfed with, the car would have been 

returned to accused's organization with the likelihood that the organization 

rightfully entitled to it never would have regai~ed its possession. 


5. · For the reasons stated above the Board of Review is of the opinion 

that the record of trial is legally sufficient to support the findings as 

confirmed and the sentence. . , 


~~ , Judge Advocate 
/ ~' J.A.G.D., . 

let Indorsement 
War Department, Branch Office of The Judge Advocate General 
28 June, 1943.. . . . . , A.P.O. 924, 


To: Comna~der-~-Chief, Southwest. Pacific Area, A .P.O. 500. 


. . l.. In the case of Major Glenn O. Finch, 0·271454, Quarte~ter Corps,
Base Section 2, attention is invited to the foregoing holding by the Board 
ot Review that the record of trial i l ~ 
which holding is h b s Se.ally sufficient to support the sentence 1 

ha ere Y approved. Under the provisions ot Article ot War.SO!, 
you now ve authority to order the execution of the sentence. 

8. 
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2. When co2ies of the published order in this case are forwarded 

to this office they should be accompanied by the foregoing holding and 

this indorsement. For convenience of reference and to facilitate 

attaching copies of the published order to the record in this case, 

please place the file number of the record in brackets at the end of 


. the published order, as follows: ' 

(Cll A-523) • .. ~~ 
ER.NF.ST H. BURT, 

Brigadier General, U.S. Army, 
Assistant Judge Advocate General. 

, 
(Sentence ordered executed. GCUO J, USAFFE, 2 Jul 194.3) 

\ 
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'ii.AR DE:P.ARTME:NT 

.Arm.y SerVi ce Forces 
In the Branch Office of The J\J.dge Advocate General 

Melbourne, Victoria, 
Australia. 

Board of Review 
.Tune 24, 1943. 

CM A-524 

UNITED STATES Tr.isl by G.C.M., convened at 
Noumea, New Caledonia, 22 May,

v. 	 1943 • Dilshooorable dis charge • 
total forfeitures, confinen:ant' 

Staff Sergeant ROBE.RT B. for life. United States 
WALKER (33089632), Company Penitentiary, McNeil Island,
"C", 811th Engineer Aviation WashiDgton.

Battalion. 


HOLDING by the BOARD OF REVIEW 
STAGG, ROBERTS , and MURPHY, 

J\J.dge Advocates. 

l. The record of trial 1i;i tpe case of the soldier named above has been 
examined by the Board of ReView, and the Board submits this, its opinion, to the 
.Assistant J\J.dge Advocate Ge'lleral, Branch Ott ice or The J\ldge Advocate General 
Melbourne, Victoria, Australia. ' 

2. The accused was tried upon the following charge and spa cincation: 

CHARGE: Violation of the 92nd Article of War. 

Specif1 cation: In that Staff Sergeant Robert B. Walker, 

Company "C", Sllth Engineer Aviation Battalion, J..P.O. 

502, did, in the vicinity of Kilometer #254, Route #l, 

A.P.O. 502,. on or about April 27, 1943, with malice 
aforethought, will.fully, deliberately, feloniously, un
law:t'ully, and with :premeditation kill one Staff Sergeant 
Washington Spann, 34096810, Company "C", Sllth Engineer 
Aviation· Battalion, a human bei~ by shooting him with 
a Caliber .45 u.s. SerVice Pistol. 

The accused pleaded oot guilty to the charge and spa cification and was found 
guilty as charged. He was sentenced to be dishooorably discharged the service, 
to :fbrfeit all pay and allowances due or to becane due, and to be confined at 
hard labor for the term of his natural life. Tba reviewing author! ty approved 
the ·sentence and desigjlated the United Ste.tea Penitentiary, McNeil Island, 
Washington, as the nlace Of con:t':lnemrnt. Pursuant to Article Of \'far eot, the 
record or' trial was· forwarded to the Board of Review, Branch Office of The J\ldge 
Advocate General, Melbourne, Victoria, Australia. 

3. The evidence shows that on the IJX>rning of April 27, 1943, accused 
and deceased, both sergeants in Company "C", Sllth Engineer Battalion, were in 
cllarge of wort: details about one or two miles from "the company area (R. 40-41). 
J\J.st before noon deceased loaded his men on a truck preparatory to going to 
the company area. Some of accused's detail were also on this saDJ'3 truck. 
Accused and his driver drove their truck along side of deceased's truck and 
stopped. D:lceased told accused to pick up his own men as he could not take 
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both platoons. Accused ·drove off and deceased then ordered accused's ioon to 
get off his truck. Accused stoppacl his truck after having driven ab rut 80 yards 
and backed up (R.30). Accused; sitting on the front seat, was then approached 
by deceased who said nYou got mad at me awhile ago, get out and lets gon. Ac
cused re:minad in his truck and deceased opened the door and pulled on him 
n11e;i tlyn insisting that he get out and fight (R.30) • At this tim deceased 
bad an opened G. I. knite in his band (R.31). Accused then accompanied his 
truck to the camp.area, the truck of deceased going to the north end of the 
runway to pick :up the rest of the zoon. Upon arriving at his canp111y area ac
cused went to the orderly tent 811 d told First Sergeant Sylvester s. Reese "You 
can tell Captain Christian be can get ready to take ma to Paita because I am 
going to kill Sergeant Spann". The company clerk tried to stop accused :trom /

• 	 leaving but he •broke'! away and went to his tent (R.14-17). The first sergeant 
then put his hat and coat on, as it was raining, and approacl:ed accused's tent. 
He testified accused •came to the doai.- and said for me DOt to cane over * * *I 
turned around toward the officers' quarters intending to notif)' one ot the 
company officers" (R.14-17). About this tine two .trucb pulled into the company 
area and stopped. Ieceased was riding in the t1rst truck. He opened the door, 
slid out, turned around and picked up his hat and started toward his tent, when 
be met accused (R.31-32). Accused asked deceased a question •hi ch various wit~ 

·nesses testified was: "Why did you do 118 like you did on the field?" (R.37), 
•\'lhy did you draw a knife on me?• (R.15), end "What did you get on me tor out 
there on the field?" (R.25). Ieceased then stooped down, picked up a· stick, 
and raised it about...waist high, at which tine accused drew :tram his pocket a 
.~ caliber pistol and tired at deceased hitting him just above the heart. 
Ieceased grabbed his left side and wheeled around as a second shot was tired 
11h1ch lliissed and lie tell. Ieceased tben tried to get up. Accused held tb9 
pistol as throgh to shoot again when private Merril said, "Ibn•t shoot him no 
more• (R.32., 33, 38). Capt9.in Gideon L. Christian was on the way to mess 
when .he heard. two .slx>ts fired about "100 to 150 teet" away (R. 6) • He did not 
see the shots tired as a truck was between him and accused but the truck moved 
away immediately and he eaw accused rl th a raised pistol in his band. The 
pistol was l!IllOld.Dg. He walked toward accused, who was mumbling, and all he 
heard him say was "No., you won't cuss JIB any J1Dre • or words 1o that ettect. 
He ordered accumd .to hand him the pistol which accused did (R.6-7). He 
exsmined accused to determine it he had been drinking but ccW.d smell no al- · 
cohol on his breath (R.10).· ' · 

· Captaiu R. Ibnud J'endort', a J1Bdica1 officer, arriVed •within 30 seconds 
trom the UJIB he .was shot•. He. tou.nd a gunshot wound in the chest region 
overlapping the .heart. Ieceased died in abcnt. ten or fifteen minutes after 
tm eDmination (R. 11, 13; Ex. Bl. There was only one gunshot wound (R.46). 
Tb9 body was then sent to the 33lst Station Hospital. Captain J'andort was 
subsequently sent there upon CIL'dar of Captain Christian, about one balt hour 
attar the shooting, and searched the bOdy betare it was removed trom the 
ambulance. In the ·1ett pants pocket he trund an engineer combination knife 
with the blade open po11!tin.g dolin (R.46) • 

.Accused elected to take the stand and testify. Because ot the nature of 
such testimony and the gravity or the otrense it is t.hougb.t proper to quote 
at length 1he tollo.ving portion thereot - · · 

•• * *Sergeant Spann comes out ot the truclc over. to the ~ruck 
where I was sitting, just like this, and pulls the door open 
and says 'Why,You not answer me'.• I said 'I never heard you'. 
He cal.led me You damn liar, y~ did'• I said 'I nenr heard 
You', Just like that. I said 'Go ahead Bill' that's Talbert · 
.that 's what I call him. He said 'Ibn' t move the truck Bill'. ' 
He reaches over with ·hi.a lett hand and cuts the switch oft the 
truck and still insists that' I heard him, which I nenr heard 
him. It be had said something to me I would have answered him, 
and he still. insists that I heard him. I said •No, I didn't 
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· hear you' and !idd on 'I don't want to cause no trouble, H 

said 'Shut Up'; and be, said 'You son of a bit ch I kncnr ;our :ad 

cOllB on out'. He had a kn1te in his right hand, . just like that 

with the blade open resting along the ringer, and I told him, I ' 

said 'I'd be a tool to jump out on that knite•. He slammed the 

door shut, and I said 'Go . ahead Bill', and be pulled the door 

back open again a:od started saying things again, Bild I said 'Go 

ahead Spann I <t>n•t want to cause no trouble•., so he slammed the 

door shut again and cone back and pull the cbor open again. I 

was sitting in the truck just iikB this, and he grabs me by the 

raincoat with his lei't hand had the kni1'e just like that, and 

said 'You mother f'uckBr you, 1t you. tell Captain Christian or 

Sergeant Reese anything about this you'll never live to tell 

anybody else.nothing'. He slammed the door shut and aaid 'Go 

ahead Bill'·· Well, when be started away 1'rom the truck going 

back towards tm truck which be oomes 1'rom -- he went back and 

still had this knite in his hand and said 'That's the way I 

do with those mother fuckers. tbn•t any ot them tuck with m•, 

just in those words. Then we leave there, goes on in,. Bild I 

told the l!'irst Sergeant who· didn't care it it· rained or snowed, 

and when they came in, I asked him, I said 'Spann why ere you 

eping to kill ue with the knii'e and all this stutt' and he said 

'You better get to hell out 01' my 1'ace•, just like that, and I. 

had a gun in my hand, like this, rigbt along behind me, aod when 

he got out ot the truck he didn't slide out of no truck which 

Sergeant Reese said. He didn't slide out of no truck -- he got 

out or the truck just like this, with his left hand in his pocket 

just like that. He tried to walk up to zoo, and I backed up ott 

him, and he said 'You better get the. fuck out or my race', end a 

stick was lying over there, end he stooped !!own to get the stick, 

still having his left hand in his pocket on the knife. He gets the 

stick like this.. There was a little Red Cross sign there and the 

stick was lying beside the sign. He picks up the stick just like 

that, still having his hand in his pocket and cozoos up with the 

stick just like that, to start hitting me • I had the gun the 

same way, like that. When he drew back to hit me the gun went 

oft. I didn-'t pull it 01'1' -- it went ott. I must have pulled 

it off. I didn •t actually put the gun up and shoot like that. 

And then he drawed back the stick and the gun went ort, end then 

the gun was still cocked, and I had it like this trying to let 

the hammer down to keep it tr an going ott, just like this, and it 

went ott." (R.41-42). 


/ 

Accused admitted having told l!'irst Sergeant Reese that "* * *I was going to 
shoot Spann * * *" (R. 43) and that attar having made this statement he went 
to his tent, "* * *laid oown Qn my bunk ab.out five minutes * * *I ept the " 
pistol and cane out and at the tim I was out there Sergeimt Spann cam up 
(R.45). He stated that the re as en he told the First Sergeant he was eping to 
kill deceased was "He drew his knife on m and said he was eping to kill me" 
(R.44). That the deceased said "he was going to kill n» with a knife and all 
that stutt * "' *I wasn't goixig to let him kill me" (R.45) • · . 

4. The. evidence discloses that a abort time prior to the 1'ate.l shootixig 
the accused end d~ceased were in an altercation. At this tim!I dece~sed,while 
displaying an open knife and threateniDg accused,attempted to pull accused 
!rom the truck in which he was riding. Atter this incident e.cc'll8ed returned 
to the company area annonnced his intention or shooting deceased, and se~~ 
his pistol. Shortiy thereattar deceased arrived in the area and was 1.nmB a e Y 
approached by accused "with his hand in his hip pocket" who renewed the pri~~ k 

8argument. Deceased, with ona hand in his pocket, turned end picked up a c i 
but bei'ore he had raised it more than "waist high" accuaed drew his pistol, sho 

3. 

1 
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and killed deceased, and said "Now, you ;von•t cuss n:e any IIDre". - The evidence 
is clear that at the tim of the fatal shooting the· accused was the aggressor. 
and was prepared to carry out his &vowed inbntion. Such actions preclude e. 1 

legal justification for his act. His actions reveal a willful and deliberate 
purpose to take the life of one of his cau~ades. The evidence is clear aid 
convincing that accused cl1d, at the. tim e:id place alleged, with malice afore
thought, feloniously and unlawfully kill Staff Sergeant 7{ashington Spann by 
shooting him with a .45 caliber pistol. 

5. For the reaoons stated above the Board of Review is of the opinion 
that the record of trial is legally si...i'ficiant to support the :findi~s of the· 
cwrt and the sentence. 

,..-"\ 
/ 

7,6:!2J::ll.l:D:..t'.'a~~~~~ Judge Advocate 

4. 
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i'IAR IEP.AR1'mNT 

Army Service Forces 
In the Branch 01'ti ca ot The. Judge Advocate General 

MelbourDe, 	Victoria, 
Australia. 

Boe.rd or Review 
24 JUne , 1943. 

CM A-531 

UNITED ST.A.TES Trial by G.C.M., convened 
at Headquarters, 43rd In1'anti7 

v. 	 Division, .A..P.O. 43, May 3, 
.1943. Dismissal, total tor

Second Lieutenant PAtn. M. teitures, continement tor one 
MALASKY (0·1288584), Head year. u. s. Disciplinary
quarters Company, l69th Barracks, Fart LeaVitnworth,
Infantry (R). 	 Kansas. 

HOLDING by tbe BO!.RD OP' REVIEW 
STAGG, ROBER.I'S, and MORE>HY, 

Judge Advocates. 

l. The record or trial in the caee or the otricer named above has been 
examined by tm Board 6t Review, and the Board submits this, its opinion, to 
the .Usistent Judge Advocate General, Branch Ottice ot The J'udge Advocate 
General, .Melbourne_, Victor 1a, Australia. 

2. 	 The accused was tried upon the tollOlf1~ charge and speo1t1oation: 

CHIJlGE: Violation ot the 64th Article ot War. 

Spooltication: In that Lt. Paul M. l48laeky, Hq, Co, 

l69th Infantry having received a lawtul command trom 

Capt J'ohn F. Healey, J'r, his superior otricer to auper• 

Tiu the construction ot ~ dug out ahelter, did at 

PaTUTU, Russell Illands, Solomon Islandl Group, on or 

about March 23, 1943, will!ully d1sobe7 the 1a.im, 


The acoused pleaded not guilty to tha charge and 1pecitioat1on and was towid 
guUty H charged. He was nntenced to be diamiued the unice, to torteit 
all pe.7 and allow~cea due or to becane due, and to be oontined e:t hard labor tor 
one rear, The rertert:ng authority approved the untenoe and the confirming 
authority confirmed the same and designated the United States 1'1101pl1nary 
Barraclca, Fort Leawnworth, Kansas, u the pl.a.Ce ot confinement, Pursuant to 
.A:rticle ot War 50-~, the record or trial was torwar4ed to the Board ot lleTiew, 
13ranch Otr1ce or 'l'be Judge A4vocate Generel. 1 Melbourne, V1ctor1a, J.ustralia, 

3, Thtt 8T1denct ehowa that OD March .1:5, 1943, Captain J'ohn r. !{ule1 :r., 
in OOilllllllnd ot Headquarters Company, l1S9th Intantrr, ordered thlt caistruction of 
• bombproof ehelter to be used by the regimental 1tatt wring ail' :rdd•· Be• 
Untiig that the W);rlc wu not p:rogresaing wi~h nrtlcient repid1tf, on Monda7, 
)4aioc;ll Z2, be explained 1te Mturt and importance to accused and orde:ed hinl to 
w11e:rrtse the o ODStruction. The Captain told acouoed that be "wanted 1t 
co111pleted aa eoon aa pouible" (R.4), and "that he 1hould etiolc with 1t unt11 
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it was completed" (R.6). On Tuesday afternoon, March Z3rd, Captain Healey 
passed the place where the shelter was being built and "saw that the detail 
was not there working". He saw Lieutenant Hillary and "asked him to inquire 
ot Lt. Malasky where th13 detail was and why there was no working being done on 
the shelter" (R. 5). Lieutenant Hiller / then asked a ccu.sed "it he had been 
doing the job. He £ac~e§l said that he hadn't" (R.8, 9) but 
ta: disobeying the Captain's orders (R.11). 

gave no reason 

Captain Healey test it ied -

"I was in my tent fjuesday eveniniJ. The accused came to 
my tent and asked it he might speak to me. I said 'Yes' and 
asked him to come in. I asked him what was on his mind. 
The acrused said 'It's about this dug out deal. I know I hav.e 
been ordered to supervise the work and I have disobeyed your 
orders'. ***I asked. him it he had a reason. He said*** 
I have my reasons but I won't give them to you'. I asked 
him it he telt that I was tak~ advantage ot him. He said 
'liO•'" (R.5) •. 

The Captain dismissed the accused and the next, mOL'ning preferred the instant 
charges against him, and restricted him to quarters. 

The acc\used told his tent-mate, Lieutenant Hillery, that "he didn't blame 
the Captain, and tba t he would have done the sane thing" (R.12). Lieutenant 
Hillery further test itie d that he had passed the area where· the shelter was 
under construction on two occasions on Monday the 22nd and Tuesday the 23rd and 
did not see the accused at either time. Witmss thrught that the accused had 
"been going down aporadicallY" "to check: up" (R~9).. Although accwed had a 
"ratter messy infection ot ring vorm" (R.10) on his teat which he •as treating 
with nedicine and was oot able to go out on patrols, he was not prevented trom 
moving about the area, going to tb3 ness hall and the latrine (R.10). 

Sergeant Harold L. Lamarim testitied that he was in charge ot the work 
detail and was at the dugout tor about halt an hour twice each day. He did 
DOt see the accused there on either Monday the 22nd or Tuesday the 23rd (R.13). 
Corporal J"ames v. Gratta testified that on March 24th (attar accused bad already 
had his conversation with Captain Healey) he ''saw fjccuoofl in the vicinity ot 
the dugout but I didn't know he was in charge." Accused did not "give any 
suggestions concerning the dugout" (R.15, 16). · 

The accused elected to remain ail.ant. Hoirever, a:f'ter hi~ conviction, but 
betore the courr closed to determine 1he sentence, accused was sworn and testi
fied that the reason for his actions "was the inactivity ot the time. My teet 
pained me; I hadn't been sleeping well. I didn't want to explain to the 
Captain aoout all my troubles. I thought it wasn't necessary. I just told him 
I wasn't going to do it" (R.20) •. Accused stated that he went to the dugout once 
a day and did not krow that Sergeant Lamarine was in charge ot the detail. 

4. 'fbe accused, upon his own initiative, ccntessed to his superior or.ricer 
that he had willfully disobeyed the lawful order o:f' such otticer. Such confession 
was corroborated by other evidence. · The evidence su:f'ticiently establishes the 
tact that the accused committed the ot:f'ense alleged. No errors injuriously · 
af'f'ecting the substantial rights o:f' the accuied appear in the ~cord. 

· 5. P'or the reasons stated above the Board of' Review is a:f' ttie opinion .that 
the record ot trial is legally fllti'icjent to support the findings md the :aelJ:tence. 

~Q~·,,._A...cate 
/ eo.1., J'.A.7• 
{ 
·, 
'-... .. J'1dge Advocate 

~ocate 
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1st Indorsement 

war Department, Branch Office of The Juage Advocate General, Jl..P.0.924, 
25 June, 194J • 

To: Commanding ~eneral, USAFISPA, A.P.O. 502. 

1. In the case of Second Lieutenant Paul M. Malasky (0-1288585), 
Headquarters Company, 169th Infantry, attention is invited to the fore
going holding by.the Board of.Review that the record of trial is legally 
su!"ficient to support the sentence, which holaing is hereby approved. 
Under the provisions of Article of War 50~, you now have authority to 
order the execution or the sentence. 

2. When copies oi' the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this inaorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of 
the pu~lished order, as follows: 

•
(Cll A-531) • 

ERNEST H. RJRT, 
Brigadier General, U.s. Army, 

Assistant Judge Advocate General. 

(Sentence confirmed but execution suspended. GCW 13, USAFISPA, 24 Jun 1943) 
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WAR IEPA.RTME:NT 

A:I:my' Service Forces 
In the Branch Office of The Judge .Advocate General 

~lbourne, Victoria.. . 
Auatralia. 

Board ot Review 

CM A-557 

UNITED STAT~S 	 ) · Tl"ial by G.C.M. ~ Convened at 
) A.P.o. 927, 30 April,· 1943. 

v. 	 ) .!a to each accused: Dishonorable 
) discharge, tots.l torteitures,· ·· 

Private KABL M. BOCK (12062137), 	 ) confinement tor ten rears. 
Port Detach!oont "0". · 	 ) Federal Correctional Institution,

) Englewood, Colorado. 
•. 	 Private JAMES R. DAVIS (14032287),) 


Company "D", l62nd Intantry. ) 


HOLDING by the BOARD OF REVIEW 
STAGG, ROBEm'S, and MORPHY, 

J'udge Advocates. · 

l. The record of trial in the case of the soldiers named above has been · 
·examined by 	the Board of Review, and the Board submits this, its opinion to the 
Assistant J'udge .Advocate General, Branch Otfice of The Jildge Advocate Ge~eral, 
Melboorne, Victoria, Australia. 

2. The accused were tried upon the following charg~s and specificationa: 

CHARGE I: Violation o:r the 69th Article of War. · 

Specification: In that Prisoner (private) Karl M. Bock, Port 
Detaohnent •cw APO 927, then con!ined at the Stockade Base 
Section I 7 and Prisoner (Private) James a: Davis, Co. "D" 
l62nd Intantry1 then con!ined at the Stockade, Base Section 
(J7, acting jointly and in pursuance of a common intent, having 
been duly placed in confinement in the Stockade, Camp Warwick, 
.APO 927 on or about February 131 1943 end February 12, 1943, 
respectively, did, at the 4th Replacement Depot .Area, .&PO 927, 
on or abou't( 1400 hours February 20, 1943, escape from said 
confinement before they were set at libertr bf the propsr 
authority. 

\. 
· 

~ II: Violation of the 93rd Article ot War. 

Bpe.citication: In that Private Karl M. Bock, Port Detachment 
•cw APO 927, .and Private James R. Davis; Compe.nr "fl'# l62nd 
Infantry, both then confined at the stockade, Base Section 7 
acting jointlr and in pursuance· of a common intent d~d, at the 
4th Replacement Depot Area, .APO 927, on or about February 20, 

.1943 1 by force and violence, and bf putting h:llll in ten:, 
feloniously take, steal and carrf 8Wllf from the person Of 
Private Martin Phelps, Company "E",. 4th Replacement Depot, one 

· 	shot gun value about $27.00 propertr or the United States, 
furnished and intended for the military service thereof; ·and one 

· pair trousers, .khaki,· cotton, value ·about $2.2~; one shirt, 
khaki, cotton, value about $2.17: one belt, web, waist, value 
about $0.22 and the sum or J;J.0/10/0, va).ue about $33.89, the 
propertr of said Private ll4artin Phelps. 

http:Compe.nr


Each accused pleaded not guilty to all charges and speciti cations and was :round. 
'guiltt aa charged, excepting certain articles of clothing amounting to tour 
dollars and si;ty-foUJ" cents. They were each sentenced to be dishonorably 
discharged the service, total :forfeitures, and to be contimd at hard labor tor 
ten years. The reviewing authority- approved the sentences and designated the 
Federal Correctional Institution, Engle110od, Colorado, as the pl.ace ot contine-
mmt. PUrsuant to .Article ot War fiOi, the record or trial waa :forwarded to 
the Board ot. Review, Branch Ottice ot The J'udge J.dvocate General, Melbourne, 
Victor ie., .Auatral1e.. 

3• The ertdmce shoH that on J'ebruar7 20, ig43,~the accuee.d were pri1oner1 
. in Camp Warwick Stocke.de, Base Section 7, J.ustl'al1a. On this date the7 were . 
' 	 detailed to. dig garb&g9 holes under guard o t Pl'1nte Mal"tin Pbelpa, who waa &l'llled 

with a repeating sawed-ott shotgun. .A.bout 2 o'clock P.ll. while digging the gar• 
bage hol••, accused Bock suddenl7 threw a shovel tu11 ·ot dirt on the guard and 
one ot the acC\llS•d etruck him on the side ot the head. J.oou•d Darts then 
grabbed the guard arotmd the .neck while Bock took the ahotgim (R.e). Boak 
pumped a shell in the gun end the ·gu&l"d waa then :forced to go W the r1nr bank 
about halt a mile mra7 11bare he was ordered to ewim the river. l'llen he retuaed 
•they threatened.to blowr 1111 head ot.t -- that na Bock• (R.7) •. 'l'be guard was 
then forced to "strip• ott his cloth••· · Iavia rolled them.up and put ti.a unde1' 
hie arm. Bock pointed the gun at the guard ordering him to ~· *etand there till 
they- got out o:r Bight* •• (R.7). Then both lett, taking with them the B;!!Al'd '• 
clothee, the shotgun, ap.d ten potmda ten shillings ot the guard's piona7 Lagreed · 
nlue in currenc7 $33.SV (R.g).. ·When accused had gone •150 farda naf• ~he · 
guard •• *ran back.to my Company* *" and reported the eeoape (R. '1) •.. 	 . '" 

Lieutenant Colonal Soder~lm testified that uPon. reee1~iig the report 
ot the e1cape, at about 2:30 P.M. on the da7 in queetion, he took all available 
men and joined a detail already searching tor the escapees. Both accuaed were 
captured that atternoon and returned tQ. the etock:ade. He alao teatit1ed that 
no ona had baued any .orders releasing accused :from cont1nement (R.13),. '.1 

· Major George R. Barron corroborated Lieutenant Coloziel Soderholm•I 

teaUmonr as to the capture o:r the accused. He rurther etated tliat when the 

ehotgun waa found the aatetr lock waa ott and there waa a ehell 1D the ohm!lber 

(R.1') • 


. ~.Aocuaed each elected to· be non and te1t1f7. , Tb.er aamitted all 

elemente ot the crime charged and corroborated guard Mai-ti:ii Phelp'• te1timoD7, 

giving no- reaacm tor their acte other than they agreed to n• •tm ott trom 

the place" (B.22•23). . . · · , . 


-'• Each element ot the otten1ee alleged wu proven bf clear cd oonv1.l!.o1JIC 
evidence. .Accused admitted each act alleged. There are :iio eJ:tenuat 1.11.g 01:rom
1hnoe1 and the t1nd1ng1 ot the court, and the aentencee are Ml7 eupported .bf 
the evidence •. 

.• ' . 
151 · ror the· reaeona 1ht1d i.bon the BOud ot Review h ot "h• opil:lio:ii tllat 

the reoord ot t'rial. ie legally auttici•u1t to 1upport the tinding1 ot the court 
and the 11ntenoH, · 

'' . 

.n&dlf .141'0OIti• 
J' • .A.Gell• 

.h~ , . J\1481 Unolt•• 
~., J' •.A.Goll• · · 

!. 
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WAR DEP.l\RTl!ENT 

Army Service Forces 
In the Branch Office of The Judge Advocate General 

·. lLelbwrne, Victoria, · 
Aus tral.ia. · 

Board or Review 


24 JuJ.y, '1943 • 

.CY A-564 

UNITED STATES ) Trial by G.C.ll., convened at I 
Island Command, A.P.O• 502, l4 

v. ~ June, 1943. Dishonorable discharge,
) ~otal forfeitures, confinement for 

Private Frank Fisher, Jr., ) life. U.S. Penitentiary, Leaven
(18165458), 2llth Port ) ~orth. · · 
Compaey. ) 

HOLDING by the OOARD OF REVI~ 


STAGG, ROBERl'S, and lLURPHI, 

Jud.ge Advocates. . , i~ 

l. The record of trial in the case of the soldier MJ12d above has been 
examined ~Y the Boa.rd of Review, and the Board submits this, its opinion,·· 
to the Assistant Judge .Advocate General, Branch Office of The Judge AdvoC:ate 
General, Melbourne; Victorla, Australia. · · 

2. The accused was tried upon the following ct;arge and specification: 

CHARGE: Violation of the 92nd Article of War. 

Specification: ln that PH.vate Frank (NMN) Fisher Jr., 2llth Port 
Company, did, at A.P.O. 502; on or-about llay 2, 1943, forcibly 
and feloniously, against her will, have carnal knowledge of , 
Louise Mounien. · 

The accused pleaded n~t guilty to the Charge and specification and was found 
guilty as charged. ·He was sentenced ~ be dishonorably discharged the service~ 
to forfeit all pay and allowances due or to becane due, and to be .confined 
at hard labor for the term of his natural life. The Reviewing Authorit7 
apProved the s enteilce and designated the United States Penitentiary1 Leaven- . 
worth, Kansas, as the place of confinanent. Pursuant to Article of War soi, · 
the record of trial was forwarded to the Board or Review, B.ranch Office of The 
Judge Advocate General, Melbourne, V~ctoria, Australia. ·• · . · .. · 

3. The evidence shows that on the. night of May 2, 1943, at s008 ~time 
prior_ to 10 P.ll., 1st Lieutenant Robert L. Engels 1 accomparii(ld by Mademoiselle 
Louise Mounien, parked a "jeep" car on a side road about -0ne-!ourth of'. a mile .. 
from the ms.in highway between Vallee des Colons and Coloniale, -Rcute 1, Houmea, 
New Caledonia. The Lieutenant was standing by the side~ the "jeep~ aM . ' 
Mademoiselle llounien was sitting behind the steering wheel (R.19) •..A reconn~ , 
aias~ce truck drove up and three negro soldiers got out, approached ;the jeep, · 

, and accused, ·the largest of the three, stated to Lieutenant Engels; ·nwe ·are :; . 
. ·going to have this woman" (R..5). .Lieutenant Engels re~lied, "No, rou are .not,· 
·she is with me. You had better go and leave us alone" {R.5) • .Both of accuee~•a ' 
. !ompanions then stated, •you had her, didn't you?"(~. A) • .A.cc:sed tn~ etated,. 

I! we can have this girl when we leave I'll lay $20.00 on her (R.l2, Ex. A). 
Accused then ordered the Meutenant to "Get that girl out of the· jeep.• The . 
Lieutenant refused to obey- At this time

1 
"She was whimpering and scared for · 

. · she grabbed me .LL'ieutenant•EngeliJ by the arm." (R.13) • Accused then redognized,,·..·. 
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L. t nant to be· an officer ·took the car keys, turned off the car lightsth 
e ieu e 	 ' ·d to ?" * * * * * nu~. kand sa.id "Officer, do you know what a .45 can o you "'J. coc 


is hard ~d I'm going'to get it soft" * * * * * "Officer walk up a.rd sta.nd. 

in front of the jeep, I am going to count 1-273-411 (R.7;8;12; Ex. A)• The 

Lieutenant obeyed this. collDD.8lld and told the girl to get out of t~e car, but 

she refused. Accused then told his two companions to get Mademoiselle llounien 

out of the car. Accused stated: . · 


- "* * * * *Louey says when he grasps the woman ~y the 'right band, 

~Ma.damoiselle, zig-zig?11 What she says, I don t know, it was in 

French, e,nd I says, 111 don't wan~ to put my hands on her. * * * 

* * Loury ia still holding her hand. I .i:uts my arms around her. 11 


* * * * ·* "So I and Loury lifted her out of. the Jeep * * * * *" •. 

(Ex. A)• 


Ka.demoiselle Mounien: resisted the efforts of accused and his companions .to 

lift her· out of the ca.r by holding on to the steering wheel but to no avail. 

The girl testified that she did not cry out "Because I was afraid they would 

hit me" (R.23) but later tefilied that she called to the officer for help 

(R.2.4) 1 although he testified that she did not (R.14) •. "lll any event Lieutenant 
Engels offered no assistance to the girl who appeared 11 fri£btened' and cried 
(R.9) testifying, 11 ! was under the impression he [8.ccuseywaa al"ll2d1 at least 

I 11as' convinced he was, and was afraid he might hurt the girl or myself, and · 

it wouldn't do us any good. I didn't have anything to fight with - - 'just 

had two keys in my hand1 so I studied him to be able to recognize him in case 

I ever saw him again. 11 \,R.9) • . · . . · · 


.A.fter hav:ing been pulled from the car accused's two co~&nionS took her 
by each arm and walked down the hill into th9 bush followed by Lieutenant 
Engels, accused bringing up the rear. About 15 yards from the car they stopped. 
Mademoiselle l!ounien did not walk down the hill "willingly"• Accused then pushed 
the girl to the ground, according to his own statement, "with very little force"· 
{E.!t. A), and according to her testimony, "strongly". Accused then "pulled ·. · 
down her panties" and pushed her legs apart, 11with very little !orcett (Ex. A). 
She did not, of her own free will, "spread her thighs." (R.22) ~ She did not 
offer more resistance, "Because I couldn't-there were three.11 Smwas a.!raid · 
they might do her injury (R.22) • She did not cry out because she was afraid 
11 they would hit me" (R.23). Accused then accompliahed his purpose. The victim, 
"lying still; ,she didn't move 11 (Ex. A). Thereafter, each of accused's com
panions accanplished the· same act~ The last one, after having accomplished his 
purpose, gave the victim so.ID9 money and accused upon being advised that the . 
second one did not have any money stated, "Then I' 11 go down for double" (R.6) ~ 
and gave the girl two bills amount unknown.· The girl stated she kept the . · . 
money, "To revenge myself" lR.25) •. Accused then offered Lieutenant En!els some 
money which he refused. While accused's two companions were accanplishing their· 
purpose, accused and Lieutenant Engels were engaged in a casual. convers&t;ion . . . . 
during. which accused asked Lieutenant Engels if he was going to tum him over · 
to the military police. Lieutenant Engels replied . "No"• · He testified that 'he 
was afraid t~tif he said, 11Yes11 , he might be unabie. to get to the militB.r,y 
police (R.6) • The Lieutenant was then asked by accueed "Officer would you. ·. 
call that rape, we paid her", to which he replied "No 

1 
•you paid

1 
her, what good·: 

would.it do, I don't know you anyway.' 11 The endence'disclosed tha.t
1
Mi.Ss Jfounien 

spoke and unde::stpod very little English. Lieutenant Engels spoke French; The· 
eviden~e likewise di.B~losed that neither .accused nor his two compa.nions were·. · . 
armed• 	 · ._. · , ... 

" . . . ._ Accused and his two canpanions then Walked dOllll the hm to~~~ tht t~ri 
"walking as fast as we could in order to get away from theinli (Ex. ·.A.)•: Seeing' 
the Lieutenant and Mademoiselle llounien in the jeep, "heading for town" , .. they.:. 
split up, accused and one canpanion taking one side of the street and. the othe!'. 
one going to the park wrere the three had agreed to meet, giving as their reason;. 

2. 
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"we don't want to get picked up by the MP' s" (Ex. A). Accused and his com~i 
then procee.ded to the park wrere they failed to meet the third party Th on 
then walked past the servic; club, "avoiding the MP quarters," and then c:~ht 
a ride and ~eturned to camp (~. A). Upon reaching town Lieutenant Engels re
ported the incident to t:iie military police authoriti"es. 

The' written 'confession of the accuse.d was introduced in evidence As it 
is, in part, at variance with tne testimony of :witnesses for tae pras:cution 
and in part. explains and supplements such testimoey, it is deemed essential to 

- set it out in full: 

"I, Frank Fisher, Jr., Private, ANS 18165458, 2llth Port Batallion 
Company D, having been warned of my rights and having had read ' 
and e:xplained to me the 24th Article of ·war, do freely and volun
tarily and without promise of reward or leniency or threat of 
punishment, make the following statements: • 

On Sµnday, May 2, 194.3, Loury and I got a pass and cane to town. 
I went to the Service Club and wrote two letters. Loury came in 
the Service Club ·about 15 minutes later, he and I went .crier to the 
beer garden. Over there, we met another man. We talked about women 
and screwing. Then we planned to go out to an "off limits" place 
by the carnival and screw some girl, I don't know her name. On the 
way to the carnival, we three talked of the girls we knew in the town 
of Noumea and this girl we interried to screw at the "off limits• • 
place by the carnival. When we got to the carnival, we Cduld not get 
her. So, we three got together and I said that we will fuck some
thing. The other two agreed. So we walled' down the hill to a recon. 
We got in the recon, there was two colored soldiers in the recon. 
We got in the recon and rode up the hill. Just a little before we 
got over this hill, I sees a man and a woman caning out; of the bushes. 
I says, "there is a .man and a woman" and demanded the driver ·to stop. 
He stops and I says, "we are going to have this wanan" and goes over 

. to the side this woman is sitting in the Jeep and flashes 'JD1 flash
light in the soldier's face a.zxl says, "stand still.11 Then I walks 
around the Jeep to where the soldie~ was standing and ea.Ya, "we are 
going to have this wanan. 11 I says again, "we are going to have this 
1Dm.&n11 and the soldier says, "suppose she don't want to?" I says, 1 1 
will guarentee that I will lay a i20.00 bill on her after we are fin
ished."· Before this he says, "she ia oill.y a kid." .The two smaller 
fellows say., "you had her didn1 t you?~ I first hea.rd Loury say that. 
Then I asked him if he had had it. He said, "yes" and I says, "we 
are going to have her too." . I says, "~ dink.is hard and I .am going 

to get it sort." I don't remember now what we said then. Anywa7, I. 
says, "l am going to c oirt 1-2-J-4 and back off" and I did. I had the 
flashlight in my right hand and I back off pointing down to t~~ graind 
with my left hand and, before then I had recognized the soldier as · 
being an Officer.~ Then I said, "Officer, you know 11hat a 45 will do?", 

· but I didn't put my hand in my sJ.µrt. I had no gun•. I then go?s. bac~ 
to where I backed of! from and talked with this Lieutenant, try:i.ng · ; 
to get hiDLto·get the girl out of the car. Hetheasaid something in 

· Frl!ncp what it was I don't know. She S1J3S something else ~French, 
I don't .know what that was, but sbe put her five ~ingers extended.· He 
sa15 something else I don't know what that was. She said so~thing, 
I ·don't know what it was, but she had her three fingers then ~xtended, · 
with two bent over her little finger. Before that I reached fu the .Jeep 
and takes the keys out. The O!!icer says, "don't take 'll11 keys" 1 so I 
gave them back to- him. Then we started talking of who was going to get 
the woman out o! the Jeep. I says, "I can't speak French, neither can 
the other guys." "You'll have to get her." So Loury.was sitting•on 
the ground .to my left, the little guy was behind me•• So I says, boys 
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1 

.. 

are you willing?"' They says, "yes". Then I don t know just wh:t 
happened then, wt anyY1ay, shortly.after tha~ I said to Loury, Loury, 
are you yellow?" He said 11 no" and got up. nhen I said "boys 1 are 
you 'Willing" he got up, but he didn't come over to the J~ep, so he 
sit back down and I said something to the Officer, I don t know what 
it was. So, thm I looked over at him and says, "Loury, are you yellow?" 
and he says "no". He gets up, comes over to the Jeep, ~ets the woman by 
her right hand. The little guy goes around the other side o! the Jeep, 
what he was doing I don't know. Loury sa:ys 'When he grasps the woipan 
by the mght hand, "Madamoiselle, z~-zig?" What she says, I don t know, 
it was in French and I says, "I do~ t want to put my hands on her". 

i Then I talks to the· Lieutenant again~to get him to get her out, and then 
I turns t.he light oft, put it in my right hip pocket. Loury is still hold-· 
ing her hand. I puts my arms around her. She never cried, didn't re
sist any at all. So I and Loury lilted her out or the Jeep, what the 
little fellow was doing, I don 1 t know. She gets d<nln on the ground. 
The Officer, before that said sO!IV3t.hing in French, caught her right hand, 
but don't know wl:lat it was~ Anyway, Loury and I got her out of the Jeep 
down on the ground, and the little gU'J' canes around and takes her by 
the left arm and starts walking on down the hill, which he used a little 
farce so did I and Loury taking her out or the Jeep. The little guy 
·ani the woman was in front. I was behind them, Loury was behind me, 
the Officer was behind Loury, that put him on the end. Why I know this 
Officer was on the end, the French girl said somet.hing in .French, what 
it was I don't know, but she and the boy stopped and I stopped and looked 
around and said, "0fticer, come on." .He said he was coming. We goes on 
dovtl the hill, partly up the other bill and the little guy and the woman 
stops, and I stop. Then Loury walks up above me, and the Officer walks 
up with us, hands in his P.Ockets, stood for a second or two and then 
sit down. The little guy turned the woman looee. Loury came up and 

·gtabbed the woman. He said he was going to screw her first, so he said 
something and I repeated the same words over, so he turned her lpos.e and· 
he went and sit down. They were all sitting down, there was only two 
o! us standing there, that was the French girl and I. The French girl 
pulls up her dress and pulls her panties da.m near her knees. They I 
lays her dawn with very little force and she draws her legs up a.nd. pull.a 
her panta off. Then I tried to la:y dcnm on her, but her le gs was too · 
close together. So I pushed tham apart with very little force. Then I 
tried to get it in, rut I couldn't, so she puts it in. Before that, she 
had pulled her i:anties of! and laid them on the ground. I starttd screw
.ing her, she was laying still, she didn1 t move. She did not cry, resist, 
or anything, and when I finished screwing her, I got, up. I had no more 
than got my dick in my pants and started to button them up, before Loury 
waa down there screwing her. So I sit down b:y the Lieutenant and we was 
talking or where he·was from, he says Newark,. and I. says' RNewark, New 
Jersey". He says, "yes". We spoke of Chicago,. Louis' Chicken Shacks, 
meetly the one in Chicago, and he knew a little about the one in Detroit. 
So while talking; the Lieutenant ,and I, I looks up the hill. I sees a 
.light, so I turns my light on, got up~ walked about 5 or 6 yards up 
the hill. M.Y light was much brighter than the other light and I seen one 
person, which was a man, either a Javanese or Frencp, I don1 t know. He 
bad on a brown shirt, with the sleeves short, .don't know Whether the cuffs 
were turned under o~ what, and a pair _or ligtlt·trouaere. 'J.rcyway,.when 
he eees me, he turns and walks in the same di~tion that he came from. . 
I watches him. He had a nashllght in his right hand and a black or .· 
dark blue raincoat swinging on his left a:nn. I watches him until he 
diS!appears around a tree arn thtn I turns arxl walks back where the 
Lieutenant; was, Loury was still ecrewing mr and we· talka some more 
ab~t 'Chicago. and Detr.oit, and by that time Loury bad finished and tba · 

· little guy came down, so he J.a:ed the woman. · Now the Officer, I don't 
• ~ow why he did it, said I looked like a lawyer, so I laughed and said, 

.. have it your w~y", and it wasn't so verf long after then that this . '~ 

other guy had finished and came down the .hill to where we were. 
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He wasn't anymore than 5 feet from us, neither wa.s I at tne time I 
lazed the womazh The woman walks dcwn to the·· Officer and stands so 
close that her should~rs touch his. T~en I t~inks _of mentioning paying 
for it, so I put my nght hand in my right shirt pock.et and gets my 
wallet. I get a bill but don't take it out. I thougtt, why I don't 
know, and asked the little guy if he was going to pay her. He said, . 
"no, he hadn't got paid." So I says, "well, I'll go dCMn for the' count 
of two. 11 I then take the two bills out of my pocketbook. I don't know 
whether it was two one 1 s, or a five and a one, but I gave it to the 
woman in her right hand, then she moves her hand up to her bosom. 
I don

I 
t know whether she µ.it the money in

. 
there or not. Then Loury 

gives·her a bill, which she takes in her left hand and wads it up. 
The Officer was then standing there with his right hand in his pocket, 
the left hand out. One of the fellows mentioned, "what do we owe you?" 
so I says, "yes, we'll. pay you. 11 Then, he says, "you don't owe me, you 
paid the girl" and then somebody I don t know -who, but the word was . . 
spoken that, "Officer, would yru call that rape, we paid her." He said 
no "you pa.iq the girl." The little guy says, "a.re you going to tell the 
MP's?11 The Officer again said no "you paid her, what good wolil it do, I 
don't know you anyway." So we didn't shake hands with any of them. 

, The Officer and the wcman turned to walk away. He had some difficulty 
in. getting back to the Jeep. I heard the small tushes crushing under 
his feet. He asked me to bold the light so that he and tne woman cauld 
see how to get back to the Jeep. I holds the light until I figure 
they wa.s safe, then I turns it off. We don't run down the hill, we 
walked as fast as fa.S'. as we could in order of getting ·away from them. 
We walks on down to the main highway,· which we call the Nickel dock road. 
Loury then st'ops andsayp, 11 1 think it's best for us to split up. 11 I· · 
says, 11why?11 He says, 11 didn1 t you see tha. t Officer and woman in that 
Jeep .heading up town?" 11They are going to get the MP1s. We agreed. He 
got on one side of the street, the other gu:y and I on the same side · 
that we were on. While crossing the street, I said to the little gu:y, 
"that Loury and I did go together a lot of times, he knows the ropes. 11 

Then we goes on up the street until we come to the Officer's Club, 
then we turns to our left and goes on to the city. Before departing 
down there where Loury said he seen the Officer and the woman, we agreed. 
to meet in the park. This little guy and I goes on to the park, it' was 
raining then. We did not sr.ie Loury. We looked around for about 10 
minutes and the little guy says, "probably he stopped out of the rain." 
So we walked back up to tba corner looking for him, but didn't see him. 
There was ho white soldilrs standing there, one had a. wristwatch. I .· 
asked him if he had seen a colored boy pass here recently. He said no. 
Then I asked him what t-:.me it was. He says 10 till lOe We stands there 
a second or two and I ~:.ells the little guy we are going down and look and 
then we will go to car.ip, because we don 1 t want to. get picked up by the 

. !.!P's. So we goes ba~ down to the plrk, looks, but did not find Lo\ll'1• 
_so he says, 11 he wor~ get caught, he is alright, we had better go on to 
camp." So we goee out the side entrance of the park to the corner, . . 
the little fellovi says "you don't want to go that way. I says·, "why?", 
"you'll pass the MP q~rters-." So we turns and went up to· t.he next eorner 
and came on back by Service Club and we got to the place where they were. 
erecting a new building down by the first pill box. We catches .a ride. 
We goes on out near the' camp where the road divides, one _going to ·his 
camp, the other going by mine. So· we stopped the truck and we both get 
off. He told me a.gain that he was from Chicago. I asked him where, he•was 
loeated. He says 362nd. I don't know'whether he told me his ~e ?r . 
not, but we talked about the wo&.n. He said tha:t we had something good · 
and I said, "oh, it will do." So he agreed to cane over to my tent the 
next da.y and.I told him that.I lived in tent 22, the last o~e in the 3rd 
row, I ·said "come in and ask for Freddie if I wasn't there•"· So then 
he walks on ~f. I don't know why but my mind tell me to watch him and I 
did. I stands there with my light on and watches him until he vanishes ' 
near the 3rd or 4th tent ,on the first or second row." · , 
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Accu.sed. elected to remain silent. 

·• 
. 4. Rape i~.t.he unlawful carnal knowledge of a woman by force and without 

heli consent (pare l48b1 M.C.M., 1928). That the accused carnally knew Mad
:·emoiselle Mounien is established beyond questi. on. The only question for the 

consideration of the Board of Review is whether the act was conmitted by 

force am without her consent. The offense is proven when carnal intercourse 

is etfected with a woman without. her consent, although no pos~tive resistance 

of ld.11 can be shown (sec. 700; P• 941, Wharton's'Criminal Law). It is ' 

necessary, however, that she.resist to the eictent of her ability at the time 


. and under the circumstances (Mills v. ~~ 164 U.S. 210, 212; par. 

148!!, ll.C.M.,, 1928). 


"Absence of free will, or non-consent, on the. part of the female, 
may consist and appear in her making resistance until overpowered 
by physical ,force; in her submitting because, in view of the 
strength and violence of her assailant or the number of those 
taking part in the crime, resistance must be useless or perilous;
* * * * *" (p. 678, Winthrop, _Jill. Law & .~ec.). 

"While the, deg~e of resistance is an incident by which consent ca,n~ 
be detennined, it is not in law necessary to show that the woman . · 

··opposed all the resistance in her power, if her resistance was honest, 
arxi was the utmost, according to her lights, that she could offer"• 

. (sec. 701,· P• 9441 Wharton, supra). . · ·. . 

whether or not the woman exercised all the resistance within her power under 
the circwnstances, and whether her resistance ceased because it was useless 
and da~erous or because lile ultimately consented is a question for the jury
fJ.n this instance, the court-martiaY° to decide (Mills v. United States, . 
supra; Reg. v. Hallett, 9 Car. & P. (Eng.) 748; Turner v. f.2E!, 33Micli. 36.3). 

' ' 

A consideration of the entire testimony before the ·court, -more . 
, especia.U,y the statement of the accused, reveals that early in the evening in 
question he was possessed with the desire to have sexual intercourse. Unable 
to satisfy his lust at an "off limits" plJCe, accused, saw a man and a woman 
in the countr,r aiid inmediate],y announceg.('-tl\fe are going to have this.woman"• 
-By subterfuge he put her .escort in fear. He forceably and against her will re
moved her fl'Olll the car. She was then forced to walk into the bush where accused 

_•.. "with-Tery little force" in his words, and "strongly" according to the testimony 
· or the girl,. pushed her. to the ground, forcibly spread her legs apart, and. . 

-- accomplished his putpose. ~Cl1aed well knew that he had forced _himsel! upon his 
victilll. without her consent· and that. his giving be?" .inoney aubsequent to the act was· 
not in pa,yment therefor but was an endeavor to exculpate himself. Accused was . 
tu1lT cognizant of his ~a:wtul acts. His question to the Lieutenant asking it 
his actions constituted rape, and his endeavor to change the nature of. his 
deeds by both giving his victim, and offering the Lieutenant money, together· 
with the inquir,r as to 'Whether or .oot the military. police would be notified, 
all shoir that his original intentions· had been conswmnated with full knowledge 
of their subsequent consequences. His attempts to avoid detection when he left 
the scene likewise were an acknowledgl!lent of. guilt. 

The victim, ·a 17 year old girl~ testified that she did ~ c6nsent to 
· the act. Her ,resistance. was limited by fear for .her safety bec8llse of the num
ber of' her assailants./ She was on a lonely road and cou+d not expect that her 
cries for help would be heeded, since· her. escort, an officer o! t.~e anny, in
stead ot. ccadng to her aid, was•·lµ.mself eo cowed. by the accused that he directed 

'·her.to canply with accused's demands. Having sem the Witness before them. 
· J,nd. heard the e'iidence adduced, the court was fully warranted in finding ·that 

l!ademoieelle llounien did not consent to the assaUlt made upon her. SUch find
ings are conclusive upon•the Board or. Review. The crillle was committed with- ................. 
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coolness and de) 4.heration. There are. no _e~enu.ating cirC\lll'Stances. The 

evidence fully supporti>-the findings of the court-~ - · 


5. For the reasons stated above the Board o.1' Review is of the opinion 
that the record is lega.l.l.y sufficient to support the findings or the court 
and the sentence. 

JOHN 	A. STAGG ,Judge. Advocate. 
Col., J.A.G:.D. - Absent 

.,._4'-#-.:/*"'~"""~=:..i·""~""""-=";.=._·__Judge Advocate~ 
Lt~G.D: 
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UR DEPARlME:NT 

Arm7 Service Forces 
In the Branch Ottica ot The JUdga A<hocate General 

Mel.bourne, Victoria, 
J.uatral.ia. 

·Board or ReTiaw 

Cll A-572 

UNITED ST.A.TES ) Trial b7 G.c.x., CODTened at 
) .l.P.O. 710, 1 May, 1943. .... ) Dishonorable discharge, total 
) torteitures, coD:t1I18111ent for 

Private CI.A.RENC!: v. RO'CB ) . lli:z: months. The stockade,
{34186638), Headqua.rhrs and ) J..P.O. 710. 

Headquarters·Squadron, 35th ) 

SerTice Group, J.D. ) 


HOLDING bf the BO.lRD OF REVIE'il' 
STJJJG, ROBERl'S, and MURPHY, 

JUdge Advocates. 

1. The Board ot Re'f'.iew has examined the record ot trial in Uie caee or 
the soldier named abo'Ye alld submits this, its opinim,. to the !as1ata11t JUdge 
.ldvocate General, Branch Ottice ot The J\Jdge .ldvocate General; Melbou.rne, 
Victoria, J.uatral.ia. · 

2. The accused was trie~ upon the tollodng charge 8lld specitication: 

ClWlllE: Violation or the 86th .Article ot War. 

Specification: In thu Private CLARENCE v. ROOS, liq & liq Sq•, 

35th Service Group, being on guard alld poeted as sentinel, 

at Charters Towers, Q,ld., on or about 12 lebru&rT, 1943, 

was round sleepiq .upon his post. 


The accused pleaded not SRiltr to the charge and spec1ticet1on and was tound 
guilt)' u chuged. He was sentenced to be d1ahonorabl7 discharged the service, 
to torte it all pe:r and allowances due or to became due, and to be confined at 
hard labor tor si:z: months. The reT1•izg authorit7 apprond the sentence 8lld. 
ordered i ta e:z:ecution but remitted that portion thereof adjudging dishonorable 
discharge, and deaigoated the stockade, A.p.o. 710, as the place or continement. 
1'he result ot the trial was published in General Court-Martial Orders No. 18'1, 
Headquarters, Uni\ed states .Army services ot Suppl7, J..p.o. 501, 29 .nme, 1943. 

3. 'l'be :record diacloaea by competent evidence that accused, being on guard 
and posted .... aentinel as alleged, na tound sleeping upon his post. 

4. The onl7 question before the Board ot Renew is the legal sufficiency ot 
the sentence as approved bJ' the reT1ewi~ author1t7. The court sentenced the ac
cuaed 

· "To 'be dishonorablJ discharged the service, to forte it all Paf 
and allowances due ar to become due, and to be oonti.Md a't 
hard labor * * * tor au (e) months." 

The action ot the reTi••iJl8 authori'tJ iD: pertimnt part, states 

"* * *the sentence is apprond ·and will be dulJ executed, bllt 
that port ion thereof adjudgi:ng dishonorable discharge is remitted. 

* * *• 
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The action of a revi~wing authorlty in approving a sentence mid 

simultaneously rsmitti11g a part t~~"eot 1a legally equivalent to approviog only 
tbe sentence as reduced (par. 87.2., :ti• 77, M.C.M., 1928) • The legal ef'f'ect or 
the action of' the reviewing authority in the instant case was only to appron end 
order executed a sentence involving contim:irent at hard labor tor six months and 
the forfeiture or all pay and allowru:..cas. Aa a oourt•martial may not, by a 

· single sentence which does not include diahomrable discharge, adjudge against 
an accused f'orfeiture of' pay at a rate greater than two·thirds or his pay per 
month (par. l04b, M.C.M., sypra} (which limitation is applicable to 1he action 
of' ths.reviewilli authority par. 87.£., P• 76, K.C.J4., supra)), the sentence as 

apprond is illegally excessive. 


The record discloses that the pay of' accused is $50 per month, trom 

which there are no mandatory contribution deductions. 


5. For the reasons stated, the Board or lleview is or the opinion. that tha 

record is legally w.f'f'icient to sustain the f'indi.nga but 'that the approved sentence 

u ·reduced is legal only to the extent that it imposes confineimnt at bard labor 

for six months and forfeiture ot $40 par month tor six months •. 


JOHN A. 	STAGG , · JUdge Advocate 
Col., J.A.G,D. • Absent. 

~~· , Judge Advocatet 
~ OL;Ll:G.D. 
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WAR DEPARTMENT 
•• MMElll •»•we 

al'IANCH Ol'l'ICIE 0 .. THIE JUDGIE ADVOCATE. GllNIEJllAL. 

J..P.O. 924, 
22 J'al7, 19'3. 

SUBJ'EC'J!: 	 Record ot trial by general court-martal in the cue ot Prhd• 
Clannce T. Rous, 34186638, B.eadquarier1 aDd Beadquuter1 
Squadron, ~~th Senice Group. 

Comuander·-1n-ch1et, Southnet Pacitic J.r~a, J..P.O. ~o. 

1. Inc1oaed ia the reoord ot trial deac:ribed abon and the holdiDg 
ot the Board ot Rertew in 'this ottice that the record ot trial ja legall7 
1uttici111t to •uatain the tindillp but that the sentence u reduced is legal 

· onl7 to the e::gent that it impoeea oonti:mmm at hard labor tor 1ix :aomha 
end forfei'tUN ot t4r0.oo per month for a like period. I co:naur ill that 
holdiDg and recommsnd the nece1aary oorrecUTe action to Tacah the illegal 
portion ot the aentcmce. 

2. J. farm at action effectuating tUa recommsndaUon, together with 
a torm ot general co'l:t-martial order publishing such action are illclosed 
fer 1our connn1ence in the enn't that fOU: ·co:naur ill 1he a~tiou recommanded. 

~ 
EBNEST H. BURT, 

Brigadier- General, u. s. Jrfq, 
4 Incle: .laaiatent J\1dge .l4'vo cate Gelle ral • 

Incl. l - Beoard ot trial. 
Incl. 2 - Holding ot Board at ReVi.n. 
Incl. 3 - l!'orm ot action. 
Incl. 4 - Form ot general court

martial ordera. 

(So much of sentence as exceeds confinement for l!lix months and for!eiture 

of $40 per month for like period vacated. GCYO 5, USAFFE, 27 Jul 1943) 
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. WAR DEPARTMEN1· 
Army Service Forces 

In the Branch Ottice of The Judge.Advocate General 
Melbourne., Victoria, _ 

Australia. · 

Board ot Review . 
27 J\lly, 1943 •. 

CM A-582 

UNITED STATES ) Trial by G.C~M., convened at 
) Camp Cable, ·Queensland, Australia, 

v. ) 22 February, 1943. Dishonorable 
) discharge, total forfeitures 

Private First Class WILLIAM ) conf:inement tor the term ot his 
E. SUGGS (34113985), Head- ) natural lite. United states 
quarters Battery, l29th Field ) Penitentiary, McNeil Island,
Artillery Battalion. ) Washington. 

HOLDING by the BOARD OF REVIEW. 
STAGG, ROBERTS, and MURPHY, 

J\ldge Advocates. 

· 1. The record of trial in the case ot the soldier D.8.lled above has been , 
examined by the Board ot Review, and the Board aubmi ts this, its opinion, to . 
tbs Aasistant 1udge Advocate General, Branch Office of The Judge Advocate 
General, .Melbourne, Victoria,·Australia. · 

2. The accused was tried upon the following charge and specification: 

CHARGE: .Violation of the 92nd Article ot IY'ar. 

Specification: In that Private William E. Suggs, Headquarters 
Battery, 129th Field Artillery Battalion, did, at Waterford, 
Q.ueensland, on or about December 10, 1942;.. with malice afore
thought, .willfully, deliber,ately, feloniously, unlawtully, arid 
with premeditation kill one ~ivate George Wascavage, a hlllllan 
being, by stabbing him with a knife. 

The_ accused pleaded not guilty to the charge and spteci:fication and ~as found 
guilty as charged. He was sentenced to be dishonorably discharged the service, 
to rortei t all pay and allowances due or to becane due, and to be confined at 
hard labor for the term or his natural lite. The revining authOrity approved 
the sentence and designated the l:l'nited States Penitentiary, McNeil Island, 
Washington, as the place ot contine11Bnt. Pursuant to .Article ot War 50!, the 
record or trial was forwarded to t~-Bo'ard or Revi_ew, Branch Otrice or The 1udge 
Advocate General, :Melbourne, Victoria, Australia. · 

3. The evidence shows that at 6:00 o'clock p.K. on ntc&m.ber 10, 1942,. 

acc_usad and five companions, all artillerymen trom the Headquarters Battery, 


· 129th l!'iel d .Artillery, left camp and went to Logan Village where they had a 
tew beers. (R.35). They"the1l went to Waterford, about 6 miles any, and went 
to a place called "Sadie •s .. Bar" arrivh1g·about a quarter past 8:00 o'clock P.Ja 
(R.36). .Accused, a left-handed parson, had a knife tour or tive inches long 
in his left hip pocket, in a scabbard (R.108~ 162). Shortl7 thereafter three 
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.14.pt8 -entered tbe bar (R. 37). The M.P's were off duty, were unarmed, and 
were not wearing armbands (R.38). All were drinking beer. At'ter about a 
half hour the M.P's left to get supper, tbe six artillerymen remaining at the 
bar. The three M.P's returned to the bar about 10;00 o'clock P.M. In the 
meant:lllla the six e.rtillerynan had been drinking beer, eating sandwiches (R.167) 
and each had a glass or wine; Artilleryman Leery end accused ware ~talking loud• 
(R.10.7). A conversation arose about .getting a ride back to camp.. A-t'Ui · 
driver in a room back of the bar was interviewed by several members of the group, 
but rerUBed to drive them back to camp (R.60). Shortly thereafter accused , 
walkad up to .M.P. PolZ!n and said "Youse ltP's don't do anything right; and J0\1111 
dcn •t back up what y.ou say" (R.67, 104). Polzin then told. accused to "get out• · 
{R.68, 104, 136). Accused and Artilleryman Tyhaslcy without further argument 
then left the bar room at about ll ;00 o ''clock P • .M. and went outside to the; 

• latrine (R.109-l.ll). Tyhasky stated he was going back to camp and asked a·c
cused to go with hilll but accuaed refused, stating that he was going to star.and 
get a ride. Tyhasky then left accused "standing in the middle or the road" and 
started walking back to camp. At this time Tyhaslcy did not think accused drunk 
but he fjccuse{/ was •reeling good". (R.42). About ho minutes after accused 
and J.rtilleryinan Tyhaslcy had left the bar (R.~8) deceased and Artilleryman , 
Hauge were engaged in a conversation in the bar room "in a low voice", when 
deceased took Hauge by the arm and "led him ou't" (R.69, 105', 128, 136,, 168). 
At this tim Hauge· was drunk arid deceased told him "You better go outside and get· 
some trash air" (R.168). When Artilleryman Hauge and deceased reached the steps 
ot the poolroom door (R.168) Hauge beard accused sar "Come on out here, you son 
ot a bitch (R.170) and saw him (R.364) aa he came "into the light" shining from. 
tie· ,Poolroom (R.360 1 367). Ieceased went forward aaying "Get your hands out 
ot your pocket• (R.173) and flielnw.uge heard a "thud• and somebody rll.llDinS on 
gravel· and in a matter Of seconds be heard· deceased..say "I _ha'!~-~een .at~.b.~d• 
(R.73, 173). About two minutes atter deceased and Hauga had left the bar room, 
!ll.P. Polzin stated to !ll.P. Peduto, "You had better go out and see what •s going 
on" (R.71). Peduto left the bar and went to the door of the poolroO!I facing the 
street. The lightsaver the pool table shone aboot eight or nine teet into the 
street (R. 73, 78). He saw the back ot deceased about nine or ten teat away 
and "at that moment" deceased spun around to his lett and w1th his right hand 
grabbed his right side, end ran to Peduto saying •r am stabbed" (R.72). l!.P. 
Peduto saw a figure in front of deceased •up to his belt, up to hia waistline• 
dressed iii eott.ons, facing deceased about a "couple of teat" awa:y (R.80) juat 
a-little to the left or him (R.89) ~ · The light frcm the· poolroom onl:y extended ~ 
th18 tar. .Artilleryman Hauge was wearing green denims clothes (R.108), accused 
being the only one in complete cotton uniform (R.165). Hauge then walked into 
tbe poolroom wbare he met ·u.p. Peduto who said to him "Where •s tbt lcnite?•. 
Hauge replied •What knite?". Peduto then hit hilll, knocking out several teeth 

. (R.76). Hauge was subsequently relieved of a knife by the M.P'a (B.361). 

Imnediately acros.s the road trCJ11 the "pub" •aa an old emptJ' black
smith's shop about 45 yards from the poolroom door in the Watertord Ro tel.· Jlr. 
William L. HaIJl.on, a cattle bUJer; had a drove ot cattle at the dip yarda near 
the l'.atertord Hotel, and was spending the night in the blacksmith's shop aa 1t 
waa raining (R.144). The shop was open and there waa nothing to obstruct his 
View ot the hot~l. The rain stopped about 7:00 o'clock and the. ate.rs !'&1118 out 
(R.l4o). - Witness collld not sleep as men ware going in and out or the hotel 
(R.146). About ll:OO o'clock P.M. witness saw three men come trom the hotel, . 
walk out to tbe road 'and •the tallish man walked back· and said he would get the 
rest of the b01s• or •get to camp bors" (R.147-148). Then he heard saneone s&J' 
"Who•s·got that i:nite?"."Talce your hands out ot your pockets• (R.149) •I have · 
been stabbed" and one J1111D. then "ran awa:y towards the bridge" (R.148). ·Witness 
1tated "It seemed like the same voice that was doing the talking about asking th• 
~ya to go hCllle." · · · . _ . · · 

·, · Deceaaed then ran into the hotel end the bar tender, Mr. Oele, atter 
first calling M.P. Headquarters, reporting the incident (B.332), took deceaeed 1n 
the taxi and atarted tor camp. Meeting a military conTeyance. (R.352) deceaeed 
•as tranaterred and carried to a militar;r ho1pital. Exus.ination 1bowed .a etab · 
wound in the ~,,r:.ri~t abdome.~ about an inch and a halt in length pointin& 

toward the naTel and :inside··aoout three. inches, cutting a portion ot the rib 

lllargin and alao cutting the mescolon and large bowel. peceased was operated 

upon but· c1nelope4 pneumonia end died on the 14th December 1943 death being 

41.reotl.7 .caused b7 the atab wound (.R.15}. · · ' ' 

' ~.. 
2. 
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Staff Sergeant Se:m. C. F.ge.n, M.P. Platoon. 32nd Infantry Division, testi

fied· that in response to the call of Mr. Gale (R.154) he arrived with a patrol about 
12:00 o'clock midnight. Artilleryman Hauge was there at the time and witness took 
from him a large hunting knife in a scabbard. The area was then searched and five 
of the original group were found. Accused was found across the bridge from the 
hotel. Upon being searched no knife or scabbard was found on hil4. Artilleryman 
Tyhaslcy was pickad up at 12:30 A.M. about six or seven miles from the scene on the 
way back to camp. Upon being searched he was relieved of a knife identi~al with 
the one seen on accused (R.44). 

T~ere was testimony that the six artillerymen were drinking to excess and 
annoying the bartender because be would sell them no more wine. One stated that 
knives would be used if he continued his refusal (R.134-140). Although the three 
M.P's were not drinking to excess (R.315) bad feeling existed between the two 
groups (R.127). The prosecution introduced in evidence two confessions of accused 
(Exs. H and I) dated December 19, 1942, and December 22, 1942, respectively. Among 
other things accused stated therein: 

n* * *I remember one of the ME>'s told ne to leave, I think it was the tall 
one at the extreIIB left of the bar as you face 'it. I finished the half 

. glass of beer I had and set the glass on the bar. Then I walked out of 
the poolroom do or onto the street. I was on my way to catch Tyhosky and 
must have taken eight steps from the door and saneone hit me on the back . 
of the head,. back and above the right ear. It didn'ttake over ten seoonds 
fbr me to get from the bar to where I got hit. Then I stumbled two steps 
forward out into the read and took my knife out with my right hand. The 
scabbard was on my belt over my right hip pocket. I tuJ:fled around holding 
the knife in my right hand with the hilt near my belt and the point of the 
blade pointing about straight out. Then sane one rushed me with both han4s 
covering my face and his body pushed my body enough to get im off balance 
and I threw my hands backwards and sat completely down and caught myself with 
my hands. I didn't see the man at all, I might just as well have had my . 
eyes closed fOr all I saw - it happened just· that fast. Then I got up and 
ran; thro"Ring the knife as I started running, I couldn •t see where I threw 
it - 'it was dark - but I threw it to the right as hard as I could into the 
field opposite the tavern, with my left hand. I ran all the way to the 
next pub. I hit the bridge on the way. I had one drink in the pub. I 
relllOOlber seeing two sailors there. Then I went outside and sat on the 
porch for a while. I was sitting on the edge of the road when the MP's 
came to the pub then they oros sed the bridge to the other pub ( Sadie's ) 
I sat there untll they came be.ck by and stood up and was trying to thumb a 
ride and they ( MP 1 s) picked me up. It didn •t seem like over ten minutes 
from the time the MP's stopped at the first pub until they came back and 
picked im up. *, * *" (Ex. H). 

"I, William Suggs make this supplemental statement. The blow :on the . 
back of my he ad made more of a thud than a slap. It was sore .th~re. tor 
a couple days but didnt make any lump or bumps~· This sore spot· •as about 
3 inches by om inch above and to the rear of the right ,ear. . l did· 
mention it to the police for the reason before stated, I didnt think there 
was much to it and didnt want to be held up from leaving with my batiery. 
The knife end ;cabbard were on my right hip. AB I st~ble.d/~~~:ma only 
brought the knife out of the scabbard with my right ~~tie finger next to 
to get i"!; out of the scabbard. I held it " 1th the t to the blade. 
the end of the handle and the thumb and index finger ne~: I turned 
The knife was in a position just above my belt li~·t i ·thea:yes one band 
around the he.lids came up on my fac~, finger tips usmb n his elbOO:.s bath 
On each side Of the nose. JUst at this time: r:~OW:rpushed into 

1 
my 

of them cans on my chest. I felt them when t e bed my head and 
chest one on each side of my chest. This press~~ p: n and r fell 
chest backwards. Then his bod)' hit me from mydr b:ck ~/me The knife 
backward to the sitting posiUon, with both ha;h~g, .end I fildnt hear any-
was still in the right hand. - I didnt say an d I didnt know 
body else say anything after I left the poolroom a~;~~dy come out. I didnt 
Hauge was outside. I didnt hear anybo~hor0:~:r side of the river that 
know until I was picked up by M.P.'s on ~ me back to the tavern. 
anybody was hurt• because l:la walked away om 
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The blow caused me to quicken my pace. It was no.t sufficient to 
daze me or cause me to tall to the ground. I didnt have _any idea what 
it was that hit me. The hit scared me. I didnt have any idea what 
it was. My idea was to turn around and prevent any further blows. 
If I had recognized any of the fellows in the pub I would have run, 
because I have never had any fight with the M.P.'a. I didnt have time 
to think what I would do. It was surprise and excitement in the dark. 
I didnt think that anyone was trying to kill. I didnt tear tor my lite. 
I thought I might suffer some bodily injury, because it they didnt in
tend to injure me they wouldnt have jumped on me. I throw a baseball 
with my left hand and changed the knife trom my right to my left hand 
juat as I started to run, and threw it when I had taken approximately 

·five steps. I.threw the knife away because I was afraid I had cut 
him because he came so close to me, and I didnt want to get caught 
with the knife on. I left the place because I didnt want any trouble. 
There wasnt any trouble up to the time I lett, but there might have 
been it I hadnt left when they told me •. I didnt see anybody on the 
outside ot the pub. J.s far as I know everybody else was on the inside." 
(Ex. I). 

4. The evidence for the defense to all intents and purposes is the same as 

that or the prosecution up to the time when the three M.P's arrived at "Sadie's 

Bar• at the Waterford Hotel, atter having returned from eating supper (R. 241). 

Artilleryman Lear7 testified that he and Artillerymen Haines and Sanott were the 

only ones at the bar when he heard a door open. Prior to this time "SUggs was 

getting noiey" (R.261). Leary walked from the bar into the poolroom when de

. ceased came in with his hande elapsed over his belt in tront. Leary asked 
· •What's the matter?• Then someone hit him, completely knocking him out (R.249). 


When he came to, Haines and Sanott were over him and Hauge was standing nearby, 

bleeding at the mouth with.some ot his teeth knocked out (R.249-250). He then, 

•1th Haines and Sanott, went outside and'aeeing the .IL.P's tram the station coming 

they ran and were all subsequently picked up by the .14.P's.' (R.250). Sanott waa 

sitting in the poolroom. drunk when the incident occurred. He remembers nothing 


· 	except hearing' Artilleryman Leary ask what was wrong. He did not recall being 

hit by anrone (R.274). J.t no time during the evening did he observe any trouble 

between the two groui)s (R. 280). When he heard shots he ran and was subsequently 


·picked up by the .M.P's (R.277). 

Artilleryman Haines was in the bar roan when he heard someone hollering 
about someone being stabbed (R.296). He went from there to the poolroom and saw 
Leary lying near the pool table. At th.is tima Hauge came in trom the outside with 
his mouth bleeding (R.301). J.ocused was picked up by the M.P's while standing 
on the porch of the hotel (R.306). 'ifitness stated that Hauge and sanott were 
definitely drullk {R. 309). 

Accused.elected to m~ke an unsworn statement. He et~ted that he was 
positj.ve tht1.1;_ he_ al,ct nc>'~c4t..:..AA1~ay-;· --Tli.e.t ~the ·uo previo'lis st.atei.ients-he· signed 
(Exs. H and I) were "brought out in such a way• that it was misunderstood what he 
had intended.to say. He threw his knife away because he realized what he might hav. 
done, but he did not mean he thought he did it. That the man who hit hilll could not 
have c~ from the •pub" as he would have seen him•. That atter Tyhaslq left him 
he returned to the "pub" and ·saw it we.a 10:30 o'clock. That he lett in not over ten 
minutes thereafte.r e.nd 1Jhen he reached the "pub" beyond the bridge it was twenty
minutes to eleven. · · 

5. "Murder is the tmlawtul killing ot a human being with· malice· 
aforethought•* * * · . · · 
~ aforethought. - Malice does not necessarily :mean hatred 

or personal 111-w111 toward the person killed, nor an actual intent, 
to take his lite, or even to take anyone's lite. The uae ot the word . 
'aforethought• does not mean that the malice must exist tor any par
ticular ti.Ille before the commission ot the act, or that the intention 
to kill 111ust have previously existed. It is sutticient that it 
exist at.the tima the act 1a ccmmitted •. '(Clark) . 

"Malice aforethought may exist when the act is unpre:meditated. 
·It may mean any one or more of the following states of mind preceding 
or coexisting with the act or omission by which death is caused: . · 

4. 

http:intended.to
http:positj.ve


(205) 

An intention to cause the death or, or grievio~ bodily harm to 

any person, whether SllCh person is the person actually killed ~ 

not (except when death is inflicted in the heat of a sudden passion 

caused by adequate provocation): knowledge that the act which caus~a 

death will probably cause the death of, or. grievous bodily harm to 

any person, whether such person is the person actually killed or n~t, 

although such knowledge is accompanied by inditrerence whether death 

or grevious bodily harm is caused or not or by a wish t~at 1.t Illl.y 

not be caused; intent to commit any felony* * *"• (par. 148!,, 

M.C.M., 1928). 


Artilleryman Hauge heard accused say "Come on out here you son or a 
bitch". He aaw accused and re oognized him. He saw deceased approach accused 
sayiDg "Get your hands out .of your pockets" and immediately be heard a "thud" and 
deceased say "I am stabbed". He then heard 'someone running. M.P. Peduto saw a 
mn "up to his belt - up to his waistlim" dressed in army cottons. Accused was 
so dressed. Mr. Hanlon heard a voice say "Take your hands wt or your pockets" 
and. "I have been stabbed" and then saw a man as he"ran away towards the bridge", 
thus.QOrroboratiDg Hauge•s testimony, who, though intoxicated, definitely testi 
fied to the facts fully proven by other witnesses. ill other five artillm-ymn 
are accounted for as not beiDg l18a:r the scene or the crilll9 except Hauge who was 
dressed in green· denims. He was just outside the door sam ten feet or more 
from both accused and deceased• 

.&.ccused himself supplies any questionable evidence. He adnits drawiDg 
his knife and bei:og in close contact with a person, subsequently proven to be 
deceased. He admits running "toward" the bridge and throwiDg away his knife. 
He testified that the knife scabbard was attached to his 6eit but when apprehended 
it was not found on hiih, the inference being that he likewi8e di8posse88ed himselt 
or this evidence. i'ihil.e denied by the accused that be had his knife in his le!t 
hand, it was established that he was left-handed and t.he physical facts are clearly 
susceptible that deceased was stabbed by a left-handed person. Accused admits 
be threw the knife away with his left hand. Accused had had no trouble with 
deceased. He had had words at the bar with M.P. Peduto, who was standiDg in the 
poolroom door and •as cle&-ly rtsible. Even' though his remarks were addressed 
to M.P. Peduto, if he killed deceased in the .imnner alleged ~e is equally guilty. 

The evidence is sufficient to support the rindings of the court that 
deceased met his death from a stab wound in the abdomn at the hands of the ac
cused. There is no evidence that Wascavage provoked the accused, or gave aD.7 
cause tor the unlawful assault upon him. Tba record CQlltains sufficient evidence 
to support the findings of' the court that the homicide was colllllitted b7 accused . 
under such circumstances as to, in law, constitute malice aforethought• Such an 
act constituted murder in violation of .Article 	of War 92. 

6. The court was legally constituted. No errors injuriously arrecti:e 
the substantial rights of the accused were committed during the trial. In 
opinion or tha Board or Review the record of trial is legally sutticient to 
support 	the findings and the sentence. 

JOHN A. STAGG - A.been1;, JUdge J.dvocate. 
Col., .T.A.G.D. 

5. 
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VlAR IEPARTME:NT 

Army Service Forcea 
In the Branch Ottice or The J'udge Advocate Genel'al 

Melbourne , Victol'ia, . 
Auatl'al ia. 

Board ot Review , 

20 J'UJ.7, 1943. 

trNITED ST.A.TES ) Tl'ial by G.c.11.~ convened 
l at Headquarters, Jmerical v. ) Division, A.P.O. 716, 7 
) J'wle, 1943. Dismissal.

Second Lieutenant Raymond :r. } 
Des jardi:oa · ( 0·1698200) , Head ) 
quarte;s, Jmerical Divis ion. )I 

HOLDING bf tbe BO.ARD OF REVIEW 
ST~, ROBER!'S, and WI.PHY, 

.ntdge Advocates~ . 

" 
1. Tlle reccrd ot t~ial in the cue ot the aoldier JW»d. above hae been 

1.~~\b7 the Board ot Berte• and the Board aubmita thia,· its qpinion, to the 
..ft~b an J\ldge .A.d'90cate General, Branch otrice or TM J'udge .&d'ft'lcate aeural 
.....,,,. ourna, ViotorU, '-uatral'ta. ' 

2. · ~ accused_-waa tried upon the tollowbg charps and ape~i~ioaticma ~ 
CH.Um I: Violati cm ot the ·Hth J.rt1cle or War. · · 

, I 

SpeoificaUoJl 1: In that second Lieutenant .Baymon4 :r. re1judins, 
tben ot Troop .A., Mobile Comba1i .Beconnaisaance Squadron, no• 
attached. to Headquarters, .&merioal Division, did, at Guadal
canal, SolomoJl Islands, on or about '.March· 21, 1943, gamble with 
Corporal Bobert )(, Melendez and Technician 15th Grade Gil.mBJl 
JI, Iverson, both or Tl'oop A, »ob ile Combat Beoonna.i1aance . 
Squadron. 

Specification 2: In that Second Lieutenant Ba;ymond :r~ Deajardiu, 
then or Troop' .A., l4ob1le Combat Reconnaileance Squadron, now 
attaclled. to Headquarters, .Americal Division, did, at Guadal
canal, Soleman Islands, between December 215, 1942, and 
:renuarr ,_9, 194Z, gamble with Corporal Charles :r. Ialtenbach,
now ot Headquarters Company, 11 t Bat-talion, 1324 · Intantr:r, 
then o t Troop, .A., 1Iob11- Combat Reoonnaiaaance SquadrOn. 

Spec1t1cat1o~- 3: In iob.at Second Lieutenant Raymond :r. Desjardins, 
then ot Troop J.., Mobile Combat Reconnaissance SquadrOn, now 
attached.tO Headquarters, Jmerical Division, did, at Guadal• 
canal,- Solomcm Islands, between _lebruarr 215, 1943, and Karch e, 'i 

19~, gamble with Corporal Cherlea I. !"Altenbach,.. noir or 
Headquarters, let Battalion, lZ2d Intantl"J, then or Troop .&., 
J4ob1le Combat Reoonnaiuanoe SquadrOn. 

CHA.Im II: Violation ot the 95th J.rticle or War. 
I 

sPeciti~tion 1: In that Seoom x.i~tenant .Raymond 1. Desjardina, .· 
then ot i'r<>Olf .A., Mobile Combat Raconnaiasance SquadrOn, now .... · 
attached to Headquarters, aarical Division, ·did, at the 
biToaao area of Troop .A, Mobile Combat Reconnaissance Squa4l'Oll, 
on or about Octo'tiar 28, 19U1 aooomp8Jl7 Corporal Lloyd G. 
Brunsvold, Troop .A.~ J40b1l~at :BeoonnaiHance Squadron, on 
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·a 	vis1t to a not.orioua J"avanese prostitute, at OUaco, Ne" 
caledonia, tor 1.mnX>ral purposes• 

Spec1t1cation 2: (Findi~ or not guilty) 

Specirication 3: (Findii::g or not guilty) 

Spec.ir1cat1on 4: (Finding ot not guilty) 

· 	 Tbe •accused P.leaded not guilty to all charges and specitications and 'lras round 
· gUilty ot Charge I md its three speciticat1oi:t1 and guilty or Charge II, Specitica 

tion 1, except the word •notorious". He 'Ira& sentenced to be ·dismissed the aerVice. 
The reviHillg, authority apprond the· sentence r.nd the confirming authority confirmed 
it •. purauant to !rt'icle or War 5oJ, the record ot trial was torwarded to the 
Board ot RIV1ew, Branch otrice or The J\ldge .ldvocate General, :Melbourne, Victoria, 
.A.uatralia. 

'. 

z. The eTidence shows that aocuaed waa a •mber ot Troop .&., ·Mobile Combat 

Reconndaaance Squadron, tram October 29, 1942, to JUne 7, 1943.. That rrom 
1anuarr 19, 1943, to March e, 1943, the unit was located at Guadalcanal, Solomon 
Islands. Between February 25 and March &, 1943, aoaised engaged in a Sambling 
game, to-wit, "poker•, nth Corpar:al Charles J". Kaltenbach and other perSCllS with 
limits or one dollar.anh and two cbllar beta (R.29). Between IlBcember 25, 1942, 

' 	and J"anuary 19, 1943, accused engaged in a gambling gse with Kaltenbach, to-wit, 
"cribbage", near Hill Number 27, Guadalcanal, Solomon Islands, in which geDB .ac· . 
cuaed won trom Corporal Kaltenbach '!he sum or thirty-tive dollars (R.32). On or 
about March 21, 1943, accuaed approached a party or enlisted men at Guadalcanal, 
Solomon Islands, who W&r'e engaged in a gan8 ot •poker•. He asked to be allond 
to sit in the game. Bia request was granted and he joined. the game. The Um.ii· 
was one dollar ante and a tive dollar bet (,R. ·11·13). The eyidence concerning 
these three specitications ot Chirge I was undisputed. 

, On or about October ·2s, 1942, the unit or which accused was a member was 
located at Koumac, New Caledonia (R.33). On or about this date accused approacbe.d 
Corporal Lloyd G. Brunsvold, a member of accused's unit, asking him it be knew a 
girl whom they could go and see at night. Corporal Bruns-.old replied in the 
attirmative. Atter aup:Per accused called at the Corporal's tent in a •jeep". 
They drove seven or eigit miles to. the town of Ouaco (R.20-21). Corporal Brunsvold 
knew the house to be o:oe occupied by prostitutes, having been there on previous o'c-, 
caaions. The accused went in first and stayed sollll tive or ten minutes and upon 
his return th~ corporal went in. The corporal admitted having intercourse while 
1n the. house (R.22) • Thia testimony 1a uncontradicted. The accused elected to 
remain silent_ (R.49). ' 

- The ertdence 1a clear and convincing that accused did, at the Umes and 
places alleged, cotmnit the acts as aet forth in 1he speciticationa ot which he was 

.. toUDd guilty. Gambli:ig with enlisted men is clearly a violation ot .A.rticle 01' 
War 96. His conduct in ~ing to a house ot prostit·11t1on with a corporal ot...hia 
command is not that ot an otticer and a gentleman.· It 1a true that the conditions 

· .under which acc~ed was liVing were bard and taxing but not to such an extent aa 
. to excuse his conduct. , · 

The evidence 1'ully ~p;orh the court's findings or guilty. The sentence,, 
or dismissal is mandatory upon convic~ion ot a violation ot Article ot \far 9~. ·· 

. '4. For the reasona stated .above the. Board or Review is- ot the o;inion that 
-the record of trial 1a legally sutticient to auppart the tin41nga ot the court and 
the sentence. · • . 

. 
·JOHN A. STAGG , .l'tldSe Advocate• 

Col.,.~.J..G.D. ~Absent 

\ 	 '\ 
\ 

, ' ~~ JUdge Advocate. 
.... \. 

Lt • Col. , VJ"XG'.:Il; 
(Sentence ordered executed. 
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· WAR DEPARTMENT 
Army Service Forces 

In the Branch Office of The Judge Advocate General 
Melbourne, Victoria, 

Australia · 

Board of Review 
. 29 July, 1943. 

CM A-602 

UNITED STATES Trial by G.C.M., convened at I ~ Island Col!lnand1 A.P.O. 5021 14June 
v. ) 1943. Dishonorable discharge, totai 

forfeitures, confinement for life. 
Private Edward R. Lowry, ~ United ·stat.es· Penitentiary, Terre 
(36l74135), 2llth Port ) Haute, Indiana. 
Compa.ey. ) 

HOLDING by the BOARD OF REVIEl'/ 

STAGG, ROBERTS, and MURPHY, 

• Judge Advocates 

1. The record of trial in the case of the soldier named above has been 
ex:amin.ed by the Board of Review, and the Board submits this, its opinion, to 
the Assistant Judge Advocate General, Branch Office of The Judge Advocate 
General, Melbounie, Victoria, Australia. 

2. The accused was tried upon the !ollmng charge and specificationi 

CHARGE: Violation of the 92nd Article of 'lfar. 

Specification: In that Private Edward R. Lowry, 2llth Port 

Company, did, at A.P.O. 502, on or about l!ay 2, 

1943, forcibly and feloniously, against her 

will, have carnal knowledge of Louise .Mounien. 


The accused pleaded not guilty to the Charge and specification and was found 
guilty as charged. He was sentenced to be dishonorably discnarged the ser
vice, to forfeit all pay and allovances due or to become due, and to be con
fined at hard labor for the term of his natural life. The Reviewing Authority 
approved the sente~ce and des:lgnated the United States Penitentiary,· Terre 
Haute, Indiana, as the place of confinement. Pursuant to Article of i'/ar .50i, 
the record of trial was fozwarded to the Board of Review, Branch Office of The 
Judge Advocate General, Melbourne, Victoria, Australia. 

3. The evidence shows that on the night of May 2, 1943, ·at some time prior 
to 10 P.M., lst Lieutenant Robert L. Engels, accompanied by Mademoiselle Mounien, 
parked a "jeep 11 car on a side road about one-fourth of a mile .!rem the main high
way between Vallee des Colons and Coloniale, Route l, Noumea, New Caledonia. 
The Lieutenant was standing by the eide of the "jeep" and Mademoiselle Mounien 
was sitting behind the steering wheel (R.19). A reconnaissance truck drove up 
and three negro s.oldiers got out, approached the jeep, the largest of t~e(~hs)e 
(Fisher), stated to Lieutenant Engels, ''We are going to have this woman d• • 
Lieutenant Engels replied, "No 1 you are not, she is with me. Yo\go :cian rn 1 
leave us alone" (R.6). "He was talking to me and said, "My cook s h d f a 
intend to get it soft." * * * * * "We are going to have this ~" ~h said 
Raid, "No, you are not." I said to her, 11Stay in the j~f'"• /!~a:rgir~nout of 
"Officer, do you kna¥ what a .45 can do to you"? * * * wan " 
the je,ap" * * * "I will count three". I said, "She is not goinghwith ~uto 
Accused at this t im.e was down behind the Jeep (~. A). t ~~~er~le~u~ of the 
accused, "Are you yellow"? and told him Laccuse::;1 to ge g ' 
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jeep. Accused, and another soldier, then went to where Mademoiselle Mounien 
was sitting behind the steering wheel and accused said to her, "Mademoiselle, 

11No11zig-zig. n (Elc. A). Accused testified she said, (Elc. A) 1 al though the 
victim stated they said nothing to her (R. 24). Fiaher then. ordered the 
Lieuterunt to "come up and stazxi in front ot the jeep. I'll get the girl." 
Fisher and accused then took her fr0m the jeep, the third soldier at the sane 
time pushing h·er (Ex:. A). 

Mademoiselle Mounien resisted the efforts of accused am his companion to 
take her from the jeep by holding on to the steering wheel and, 11I hit him" 
(R.20), but she was powerless to prevent them taking her out ot the jeep" · 
(R.20). She had no opportunity to run away before she was taken into the bush 
and was "afraid they would hit me" (R.22). She told the officer she was 
"afraid"• "She was pretty frightened. She grabbed me ffeeutenant Engeli/ by 
the ann when standing by the jeep, and she was sobbing a litUe bit" (R.1.3). 
The officer at no time offered her an;r assistance (R.2.3). He testified, ''Well, 
I was afraid tor the safety of the girl and myself• They might do something 
drastic and we wouldn't be able to get to the military police." (R.?). Alter 
having been taken trom the jeep, accused and his SJ11&ller companion (R.20) made 
her walk about 15 yards into the bushes (R.21). Lieutenant Engels !ollOll'ed,. 
Fisher bringing up the rear. She testified.that sh~ was "pulled" into the 
bushes, where the larger soldier (Fisher) pushed her to the ground, pulled 
orr her panties, forced her to spread her legs by hitting her on the thighe 
(R.22), and acccmplished his purpose (R.22). Du.ring this tim~ accuaed and. hie 
other ccmpanion were about a yard Pay sitting on the ground. When the !irat 
one had finished, the victim tried to get up but could not as nthe other one 
[accusaj] came quickly." (R.25). He then accomplished hie purpose as did also 
the third soldier(R.26). 'Mien the last soldier had accompliahed his purpose 
he handed the victim some money (R.6) and one or the soldiers being asked by . 
Fisher, 11 Are y911 going to pq the girl" replied, "Non.· Fisher then said, 111111 
go down for double11 and gave the girl some money (R.6). The victim stated she 
kept the money because, 111 was a~cy at them, and I got 1!IY revenge" (R.22). 
Alter the in.cident one of th• said to the Lieu.tenant, nrou can •t call it. rape, 
because we paid the girl" (R.6-41), and then asked the Li~tenant it he was 
going to turn them in to .the military police, The Lieutenant replied, "No.• 

. 	"I didn't want to do anything so I could get down to see the militacy polfce.•. 
(R.2). , · . ·· 

' ·' 
The evidence disclosed that Miss Mounien spoke and understood vecy little 

English. Lieutenant Engels spoke French •. It is likewise disclosed that· 
neither ot the three negro soldiers was armed. Arter the three nsgro soldiere 
lett, Lieutenant Engels drove to tcwn and reported the incidEnt to the police 
and then took Mademoiselle Mounien to the hoepital (R.29). 

. Accused elected to take the stand and testify, He ~tted bdng one of 
the soldiers involved and of having asked the victim, "llademoia.~lle zig-zign, 
to which ehe replied, 11No. 11 He assisted Fisher in getting the victim out of 
the jeep and admitted holding the victim.'• arm and taking her into the bushes · 
(k A). He had an argU1111nt with Fisher as to which of them would first have 
the girl but finally agreed that he [accuse§ would be the secorid one. Accused 
then sat down on the ground about four feet ll!NfiV witb his back to Fisher and 
the victim (R.3.3). Arter Fisher had accomplished his purpose.accused stated, 
"! went up to the wcman and {FisheiJ came back to where the officer was" (R• .31). 
Accused then accomplished his purpose (R•.3.)-.4) and it was a nmaher or seconds 
before the other soldier ~he third on!i}got there" (R,.34). Acc~sed testified 
that the victim did not resist, (R•.34) that when he had finished he gave her a 
dollar (Ex. A) and the victim said, "Thanks• (R • .3.5).· Accused denied any mention 
of a conversation relating to a .45 pistol and stated that when Lieutenant 
Engels was talking with Flsher the lieutenant s§lid, "Tt'lere she is, she leads her 
own life. If she wants to do an,:thing she can.• (R • .31), Accused admitted he 
was not drunk, but stat et! that he had al.apt of!. a drunk that afternoon (R• .35)• 
Accused With his two companions then lett the scene and returned to camp. 

2. 
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4. Rape is the unlawful carnal knowledge of a wanan by force and without 

her consent (par. 148~, M.C.M., 19.28). Th!l.t the acoised carnally knew Mad

emoiselle Mounien is ~stablished beyond question. .The only quest.ion for th 

consideration of the Board of Review is whether the act was committed by e 

force and without her consent. The offense is proven when carnal intercourse 

is affected with a wcman without. her consent, although no positive resistance 

of will can be shown (sec. 700, P• 941, Wharton's Criminal Law). It is 

necessary, however, that she resist to the extent of her ability at the tie 

and under the circumstances (Mills v. ~~ 164 U.S. 210, 212; par. 

l.l+S~, M.C.M. 1 1928 ). 


"Absence of free will, or non-consent, on the part of the female, 
~ consist and appear in her making resistance until overpowered 
by physical farce; in her submitting bec~se, in view of the 
strength and violence of her assailant or the number of those 
taking pa.rt.in the crime, resistance must be useless or perilous;
* * * " (p. 678, Winthrop, Mil. Law &Pree.). 

11While the degree of resistan.ce is an incident by which consent can 
be determined, it is not in law necessary to show that the woman 
opposed all the resistance in her paver, i! her resistance was honest, 
and was the utmost, according to her lights, that she could offer"• 
(sec. 701, P• 944, Wharton, ·supra). . · . 

. . 

Whether or not the woman exercised all the resistance within her power under 
the circumst.ances, and whether her resistance ceased because it was useless 
and dangerous or because ahe ultimat,2,1.y consented is a question tor the jury 
/J.n this instarx:e, the court-martial_Jto decide (~ v. United Staie)' supra; 
~. v, Hallett, 9 Car. & P.· .(Eng.) 748; Turner v. Pope. 33 Mich. 3 3 • 

From the evidence it appears that accused, with two companions 1 by con
certed action, in turn ravished Mademoiselle Mounien, while her escort, a 
lieutenant in the Army stood idly by,· attempting to excuse his !'eprehensible 
co~uct by stating that he was "thirµdng about our safety"• AccUBed adnitted 
that he assisted in forc·eably removing her !'rom the car after enehad rfl'!t~~d to 
co~_erit to hie request. He assisted in taking her to the bullh where one of hie 
companione (Fisher) pushed her to the ground and without her consent removed her 
panties, caused her to spread her legs apart, and accomplished his purpose. 
Arter Bisher had 1'1nished, accused, who had been sitting nearby, went to the 
victilll so quickly 'that she could not arise and he accomplished hie purpoae. Th• 
third followed, "in a 111&tter of seconds"• 

~... .. . ... ·:--· . 
That the vi~tilll accepted money from tht accused after the act is not a 

condonation of the offense and constitutes no defense thereto (eec. 707, Whar-. 
ton 1s Cr1m:!.nal Law),, except insofar as it mq be considered evidence of prior 
consent. 

The record contains evidence that force was ·employed by the three auail 
ants acting tOHard a comnon end and·that the victilll did not consent. ·While the 
degree of resistance 18 an incident by which consent may be determined, whether 
or not the victim exercised a1.l the resistance within her power( ~er th; ~ir

13cumetances is a matter solely for the court-martia1. to decide Mil v. ~ th 
supra.). ·The court, having before it the witnesaes and the evidence as uilt e 
force used and the resi.!ltanc.e' on the part of the victim, !ound ace~~~ ~he ~rt. 
as charged. There being substantial evidence in the record upon w c . 
could predicate its findings, such findings are conclusive. 

• · ! i i of the opinion that . ~For the reasons stated above the Board o Rev eN s the court 
the record of trial is legally sui'ficient to support the f'indings of 
and the sentence. 
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WAR IEPARTMENT 

Army Service Forces 
In the Branch Ottice ot The J'udge J.dvocate General 

. Melbourne, Victoria, 
Australia. 

Board 01' Review 6 August, 1943. 

CM .A.•619 

U N I T E D S T .A T E S ) Trial b7 G.c.M.', convened at 
) Guadalcanal, Solomon Islands,

v. ) 26 J\lne, 1943. Dishonorable 
) d:lacharge, total 1'or1'eitures,

Sta.ff Sergeant LANFORD mI.L ) : and confinement 1'cr tan rears. 
( 695617-5), Companr •n•, 25th ) Federal Correctional Institution 
. Medical Battalion. ) Englewood, Colorado. ' 

HOLDlliG by the llO.ARD OF REVIEW 
STAGG, ROBERI'S, and MURPHY, 

J'udge J.dvocates. 

l. The record 01' trial in the case ot the soldier named above has been 
examined by the Board o:r Review, end the Board submits th:la, its opinion, to ttie 
Assistant J'udge Advocate General, Branch Office ot The J"udge Adwcate General, 
Melbourne,· Victoria, Australia. 

2. The accused was tried upon the follOllring charge and specification: 

CHARGE: Violation o:r the 92nd Article of War. 

Specification: In that Starr sergeant Lanford Hall, Company "D", 
25th Medical. Battalion, did, at Guadalcanal, Solomon Islands, 
on or about February 22, 1943, nth mlice aforethought, 
willfully, ·deliberately, feloniously,· unlawt'ul.17, and with 
premeditation kill one, Private First Class Corvil W. Madsen, 
a human being, by shooting him w1th a .45 calibre pistol. 

The accused pleaded not guilty to the charge and epecification. The court 
found accused not guilty as charged but guiltr of manslaughter in violaUon 01' 
J.rticle Of War 93. He was seut(}nced to be dishonorably dhcharged the ,,.-· -·-
service, to fo-r1'eit all pay and allonnces' <lie or to becam due, and to be 
CO!lfined at bard labCll." tor the term of ten years. The reviewing authoritr 
approved the sentence and designated the Federal Correctional Institution, 
Englewood, Colorado, as the place 01' contin~nt. Pursuant to Article of 
War oei, the record o:r trial was fo:rwarded to the Board 01' Review, Branch 
Office or The J'udge Advocate General, Melbourne, Victoria t Australia. 

3. :rmmediately a:rter ar~aignment the defense 'aUggestad .tllat the ac• 
c~ed was :not mentally responsible at the time of the offense and called .as 
Witnesses First Lieutenant Albert M. Sherman, M.C., and Captain D:>nald E., 
O'Brien, ll.C., who in conjunction with Captain Stanh:: Peal, li!.C., were · 
e-="c-hted to determine the sanity of accused. The l·Cll=trd'peld that "li& wa: 
insan.e•befor~ the criIIB at the tiIIB or the crim, iu.o:t1S"t the present time ' , • ' 
an.d reCOllllil9nded - · · 

•.&. •• · Pat.ient is not nentally competent to stand trial at this tine. 
B. Evacuation to General Hospital for further obserntion. • ) 

. (ISf. Ex • .&., P• 3 .• 
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This report is dated March 17, 1943. The prosecution then called Lieutenant 
colonel James c. Fox Jr., M.0~, and Major Merrill Moore, M.c., who with Major 
warren T. Bron, M,c;, were appointed by paragraph 6, Special Order No. 58, 
39th General Hospital, dated ~ril 23, 1943, to examine into the sanity or ac
cused. The board met in pursuance to the foregoing order, and on May 5, 1943, 
made its findings, viz: 

"(a) The mental condition ot the soldier at the tim9 ot the ortense: 

The available evidence indicates that Staff Sergeant Lanford 
(NMI) Hall, 6956715, ca. D, 25th Medical Bn. was sane, but was in,. 
a depleted physieal and nervous condltion, still sick with a fever 
(pres\llll~bly !:IBJP-ria) which rendered him at that time of the offense, 
(on February 22~ 1943) especially susceptible to the provocation to 
which he was subjected. · · 

(b) The mental condition of the soldier at the tim9 ot the examination: 

Staff Sergeant Lanford (NM!) Hall, 6956715, ca. D, 25th .Medical 
Bn. was found to be sane, but of low average intelligence, and a 
specially sensitive temperament. ·· 

6. The board agreed to incorporate the individual e::z:axnination 
reports of the members, in the general report ot the board. 

7 • .RECOMMENDA.TIONS OF THE .l;lO.&RD. 

The Board recommends that Starr Sergeant Lanford (NMI) Hall, 
6956715, eo. D, 25th Medical Bn. be discharged from the hospital 
since he is not in need of an;y further specific medical treatment." 

. (Pros. Ex. B). 

The court determined the accused to be__sane (R.28). 

•rt is the function of the court to conaider the report ot the 

board and accord to it that weight and credence to which, in the 

judgment or the court, it may be entitled." (a4 128252, Dig. Ops • 


.TAG, 1912-40, sac. 395(36_}). 

The court having settled this issue the question becomes acad~mic and the Boe.rd 

or Rniew finds nothing in the record upon which· the court •a findings should be 

disturbed. · · 

4. The ertdenc;e shows that on Febr\iar7 15, · 19'3, the accused was meas 
sei:gel!.nt for the 25th Medical Battalion located at Guadalcanal, 'sola:non Ishnds. 
On 'ni.is·date Lieutenant William .r. Bailey, M.c., was appointed aess otticer 
for the battalion. Interviewing accused that atternoon in his J;ocused •if tent, 
he noticed that accused's 11 * *taoe was tluahed, his e7ea we:re a little· sunken . 
into his head,* * and he seemed to be in a high tever* * I asked h1111 the names 
ot the cooks * * and he started to write the names down tor me,· but he was having 
some difficulty. He was hesitant in his speech and aeemingl7 had a ditticult 
time remembering the names or the boys ll'e!'king in the kitchen" (R.74). Hie 
temperatllre was taken and found to b!f 104.~ (R.75). .A.ccused wae then sent to . 
the hospital marked "observation mal'e_ria" (R.74). . .A. "amear" was taken trom 
accused but was co~sidered unsatistactor7 e.ndno definite diagnosis was ever 
made (R.75).. · · . · : · 

While et:i.u a patient int~ hospital aocus~d, on the morning or P'ebruen .22 • 
1943' told his COlllpany commander that he waa- te"eli.cg well enough to "start to ClO .. 

soma won" (R.33) • . He went to hia tent about 10:00 .A.•.M, and round deceased and 
o~here drinking. .lt this tima deceased ns u:o.ail.t• the innuence ot intoxicati!IS 
liquor lR0 '8) • .&.ccuaed·told them to "break the- part7 up• but it continued "off· 
and Oil aU day, up to the shooting" (R.49) • 

!bout 3:00 o'clock that afternoon accused o~ in the kitchen tent carqing 
a hammer and croee-bar from a. mosquito net. He wae mad and said "I would like 
to catch the gur that tore this m.osqUito bar down and I will blow his God-d811lll 
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brains out• (R.37) • Deceased replied "I'd like to be around just to h t 

would happen" •. Accused replieci "'l'here won't be much to it. I'll bl:eh~sa 

God-danm brains out" (R.38-39). IBceased tben said to accused •1 see you have 

the pots well baked too" (R.39). Accused and deceased continued in conv _ 

tion, deceased "kidding him about the kitchen and about the pots being ble~~a d 

vet'y well done" (R.44-46). Accused then took a G.I••45 caliber pistol :roma: 

holster whic~ was lying on the table (R.51), threw a shell in the chamber and 

fired at deceased, who was standing approximately 25 feet away, one tima (R.52), 

the bullet entering just below his left clavicle and making its exit from the 

deltoid region or the right shoulder causing the death of' deceased within fifteen 

minutes (R.34) • Accused then went to the quarters of' Captain Waalt:y Good, his 

'Company commander, handed him the pist!)l saying, "Captain, I've done shot a man" 

(R.31) • 

The prosecution introduced in evidence (R.67) a oonf'ession of .accused which 

follows: 


•on February 22, 1943, at approximately 830, Pfc. Madsin, e.nd Pvt. 
Louis .A.. Lamke, 20914058, .were at my tent, and were drinking what 
appeared to be alcohol. Madain was giving Lamke alcohol and it 
was making him drunk, when seeing this I asked Madsin to leave. 
He lert at this time but waa around orr and on during the entire 
morning. The last time he came back h<.1 came to the kitchen and 
started cursing me and telling me I was slaving the boys ·to death. 
After earring ·ou ·ucsucll -. manner ror a boot 15 minutes, I· told him 
to take orr again. He ignored me and acted as though ha wanted 
to get rou.:h arid >7as still cursirg me. At this ti!IE I lost control 
oi' my3elf and shot Madsin. i'hat is about all there was to it."" 

· (Ex. ·ni. 

Accused elected to remain silent. The defense called Captain Eugene H. 
Silverstone, M.c., accused's 1'ormer company COilllll8llder, who testified that he 
was the one who recommended that accused be appointed mess sergeant. He stated 
accused did considerable "day dreaming" and during conversations would "stop end 
stare orr into space" (R.58), and •frequently had a rixed smile.• Witness consider
ed accused "a borderline mental case" (R.69). Private Kenneth D. Xlick testified 
that he lived in the tent with accused and Private Lamke (R.72). That on the da7 
or the shooting deceased was •in and out of the tent" and he, Lamke, and deceased 
were drinking G.r •. alcohol (R.73). Accused reported this to the mess otricer 
(R.75). Captain IVealty Good, accused's company ccmmander, testified that ac
cused was an efficient Imss sergeant and "extremely conscientious and a hard 
worker" (R.32}. ilhen accused c8.1!8 to him arter the shooting he /j.c~eg was 

· "extram.ely upset and nervous and appeared to be on the verge or 1hock (R.32) • 
Private Theodore M. Byk testified that accused was a nervous and irritable person 
and "impressed me as a sort ot a cowbof from the west, because he wore boots 
always and ueuall:y walked around with his own .45,• (R.36) • 

"He waan 't ch~ertul during the t"ime I work~d under him, because 

nothing seemed to work out right, and everything would go wrong. 

We had a lot or petiants to teed and had nothinti; to teed t~~ wi_th. 

We didn't have any pots, and the stoves weren't in running order. 

Sometimes we just worked on two, and they were always breaking down 

on us. EYerrthing in general w~s u;p1111t .over thsre around the 

kitchen. 

$ * * . I 


Q.. Did Hall ever seem angr;y and iiiipatient with the kitchen help? 

.l. Re was sort or angr:y that day, anyway.• (R.37) • · 

to hi mosquito net. He wa1 or a11.A.ocuaed was very angrf because someone had rn 60 61) and 58 159 
nervoua and irritable temperament (R.36, 37, zg, 41 • :e, d ~th~ugh 1under the · 

peculiar in his wafl • Deceased HI "lciddingt" ato:seho::ing the OOllTll'Ution 


0 1influence ot intoxicating liquor, juat prior 

between them was "Just natural spealdng" lR.4.7) • 


3. 
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5 0 The evidence is clear and convincing that' accused did, at the time and 
place alleged, shoot and kill deceased with a G.I••45 pistol. That he was in 
a state of physical debil jty and of a nervous temper8Ill9nt and also angry at 
having his mosquito net .torn down is cle~ly establ!lltmtl by the evidence~ How
evei•, <1uen condition· in no manner justified him in taking the life of one of' his 
tormentors who was standing twenty-five feet away and offering him no physical 
harm. The court, after careful consideration, :found him ·to be sane, and by 
their verdict took into account all mitigating·circumstanoes and found him 
guilty of manslaughter as it had a legal right so to do (Od 165268, Dig. Ops. 
1AG, 1912-40, P• 310). The evidence ftuly warrants such :findings. 

6. For the reasons stated above the Board of Re.view is Of the opinion that 
the record of trial is legally sufficie~t to support the findings of guiltr and 
the sentence. 

JOHN A. STAGG , J\ldge Advocate. 
Col., J.A.G.D. - Absent. 

~ JUdge Advocate. 
it:Ltf.A:G.D~ 

Advocate. 
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WAR IEPARI'MENT 

A:rmy Service Forces 
In the Branch Oftice Of The .Tudge Advocate General 

Melbourne, Victoria, 
Australia, 

Board of Review August 15, 1943, 

CM A-624 

UNITED STATES ) Trial by G.C.M., convened at 
) Headquarters, Base Section 3 

v. 	'· ) 27 May, 1943,· Forfeiture of 
), all pay and allowances· due. 

Private First Class LELAND H. )' 

·wILES (19051663), 8th service ) 

Squadron, 45th Service Group. ) . 


, ' 
HOLDING by the BOARD OF REVIEW 

STAGG, ROBERTS,and MURPHY, 
J'udge Advocates, ' · 

t l. The Boe.r·d of' Review ha~ examimd the record o~ trial in the case of 
~e ooldier Dalllfld above and submits this, its opinion, to the Assistant J'1dge 


A vocate General, Branch Office of The J\ldge Advocate General, Melbourne, 

Victoria, Australia. 
 . 

2. The accused was t~ied upon the following charges and specifications; 

CHARGE I: Violation 	of' the 64th .Article of war. 

Specification: In that PFC Leland H. -Wiles", 8th Service 

Squadron:, 45th Service Group, did at 45th Service Group, 

APO 923, on or about 17 October, 1942, wroDgtully dispose. 

of' by loaning to a civilian, a United States J.rm1 Auto• 

ma.tic Pistol, caliber ,45, model 1911, serial number 

594156~ ot the value ot appro:z:imately twenty eight dollars 

($28.00), issued tor use in the military service of' the 

United states. 


I 

CRAOOE II: Violation ot the 94th .Article ot far. 

Specification: In that Leland H. Wiles, PFC, 8th Service 

Squadron, 45th service Group, did, at 4'5th Service Group, 

.AJ?O 923, on or about 17 October, 1942, teloniously take, 

steal and carry away, a United States .Army Pistol, model 

l9ll, caliber .43, valued at approximately twenty eight 

dollars ($28.00), the property ot the United statea 

Ooverwmnt. turn:lahed and intended. tor the military service 

thereof. 

. 	 . 
The accused pleaded not guilty to the charges and specifications and was toun'd 
guilty a11 charged. He was untenced to be dishonorably discharged the service, 
to f'orteit all 'pay and allowanc111 due or to be com due, and to be confined at 
hard labor tor om jsar. Tlle rniew1Dg authority approvsd the 1entence, remitted 
that portion thereof' adjudging dishonorable dia..aharge, torteiture ot all pay and 
allowancea to beooma due and contimment at llerd labor !C?r one Y9Bl', and ordered . 
the eentenoe, as thus moditil d, e:z:eouted. The re sW.t ot the trial was published 
in General Court•Martial Orders No. 222, Headquarters, United States Ar'fltf Services 

'ot Supply, 27 J\lly, 1943. 

3. The record die closes by competent •Ti dine• that accuaed OOlllllitted th• 
ottenses alleged._ . 
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4.· The only question before the Board of Review pertains to th~ legality 


of the sentence as ordered executed by the reviewing authority. The court 

senten-ced tm accused 

"To be di~honorably discharged the service, to torte it all pay and 
allowencea due or to become due , and to be oonf' med at bard labor, 

.at such place as th& reviewing authority may direct, for one (1) 
yeu." 

irhe action ot the .reviewing authority in pertiiient part atatea 

•*' * *tho. sentence 1a approved, but that portion thereot adjudgil:lg 
dishonorable diSeharge, f'orf'ei tur:e of all pay and allowances· to 
become due and continanent at hard labor f'or one (l) year is re
mitted * * *"• · · · 

5. Tbe action ot th~ reviewing authority in approv.Lng a 'sentence and 

simultaneously remi tt i:Dg a part thereof 1a legally equivalent to approvillg only 

.the sentence as reduced (par. 87b, M.C.:M., 1928; :149, Comp. Gen., .Tan. 4, 1923, 


·.cited in 15 Com1). Gen. 646; aubpar. 101, J.R 35-2460, May 21, 1942). The ette1't 

. . 	 ot the action ot the reviewi.Dg eu.thority in the instant case was to approve and 

order executed a sentence limited to the forfeit'llt"e of all (1) par and (2) allow
ances due. 

""qnder paragraph 194~, M.C.M., 1928, and paragraph 1, J.R 35-2460, a 
court mar not, by a single sentence which does not include dishonorable discharge, 
adjudge against an accu.sed a for!'eiture ~ allowances as distillgUished from pay" · 
(sec. 402(8), Dig. Ops., .TAG, 1912-40). · .&.coordingly, at least so much of the. 
sentenee ordered executed as orders the torfeiture or allowances is illegal. 

Where a sentence as ordered. executed does not' include dishonorable dis
charge, forfeitures may.not exceed, in rate, two~thirds ot his pay per month, or, 
in amount, two-thirds of his pa:r for six months. · Tbe forfeiture ordered herein 
of all pa:r che on May 27, 1943, the date or the sentence or the ccurt, accordingly, 
no dishonorable discharge being impesed, may not in any event be in an amount 
greater than two-thirds of the soldier's pay for one month(aec. 402(10), Dig. Ops., 
.TliG, 1912-40) • Howevar, each monthly.forfeiture ia charged· against thl!I monthly 
pay ot the enlisted man beginning with the first day of the month in which the · 
sentence is promulgated (eubpe,r. lb, J.R 35-2460, Key 21, 1942) aa diet met trom 
the date of imposition b7 the court-martial. In the instant case, since the 
sentence was approved on 27 My, .1943, and promulgated on that date, any effective 

. partial :f'orfeitur:e 11:>uld be 'a charge only against the par which accrued to accused 
on and after the first ds.y of ~1 1943. The sentence ordered executed, however, 
manitestJ.r did not affect auch pay since it specitically was limited to the pay 
due Uie accused on 27 )141, 1943 1 the day sentence' was imposed by the court-martial• 
J.s the ultimate sentence wider .conaideration did not include dishonorab~e discharge, 
the forfeiture ordered executed legally could not attect pay accrued prior to 1 
;uly, 1943, and as no pay subs-quent to 1hat date was ordered rorteited, tha ac
crued pay of the solclier wu not liable to torteiture. · .. 

e. For the reasoI1S stated the Board of Review 1a or the opinicn that 'the 
record is legally sufficient to euatain the find:lngs but that the sentence a~ 
ordered executed is illegal. 	 · 

JOmt .A.·. ST.lGG! ; J\ld.01 ,AdvOcate 
. Co.lonel, J' • .A..G.D. • J.bsent • 

http:reviewi.Dg


WAR DEPARTMENT 

BRANCH Ol'l'ICllC 01' THllC JUDGlr ADVOCATllC ClllCNllCltAL . 

A.P.O. 924, 
19 August. 1943. 

SUBJECT: 	 Record of trial by general court-martial in the case of Private 
First Class Leland H. Wiles (19051683), 8th S.ervice Squadron, . 
45th Service Group. · 

' 	 . 
· TO: Commander-in-Chief'tSouthw~st Pacific Area, A.P.O. 500. 

1. . Inclosed .is the record of trial described above and the 

holding of the Board of Review in this office that the.record of trial 

is legally sufficient to sustain the findings but that the .eentence as 

mitigated and ordered executed is illegal. I concur in that lloldirig 

and recommend the necessary corrective action to vacate the illegal 

sentence~' · · 


' . 
2. A form of action effectuating this reconmendation, together 

with a form of general· court-martial o~der publishing such action are 
inclosed for your convenience in the evMt that you concur in the action 

recommended. . . . ):0 .·· ~.(.) -I\ .·' 
~r.~~ 

ERNEST H;, ·BURT, 

Brigadier General, u.s ~ Arm:r, . 


· Assis~an.t ~udge Advocate General. 

~Incl.as 


Incl. l - Record of tri&l. 

' ,Incl•.2 - Holding of B_oard of Review•. · 


Incl. 3 - Form. of· action. · · 

· ~.Incl.· 4 .- Form of general court:.. 


· martial orders • 


. . 

(Sentence · vaQ.ated. Gell> 6, USAP'FB,, 24 Aug 1943) · 
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WAR IlEPAR.l'MFm 

· A:rm:j Service Fcrces 
In the Branch Office of The .ruclge Advocate General 

Melbourne, Victoria, 
Australia. · · 

Board of Review 
14 August, 1943. 

CM A-628 

UNITED STATES ) Trial by G.C.M., convened at 
) Headquarters, Base Section 3,

V• 	 ) A.P.o. 923, lO .rune, 1943. 
) Dishonorable discharge, total

Private First Class ARI'HUR ) !ar!eitures, confinement fer
NA'.rHANIEL JON:ES (34251424), ) lif'e. United.States Penitentiary,
636th Ordnance Ammunition. ) McNeil Island, .Washington.
Company, Detacluoont #3. ) 

HOLDING by the BOARD OF REVIEW 
STAGG, ROBERTS, and MURPHY, 

J\ldge Advocates. 

l. The record of trial in the case or the soldiat' naned abow has been 

examined by tm Board of Review and the Board submits this, its opinion, to the 

Assistant J'udge Advocate General, Branch Office of The J\ldge Advocate General, 

Melba.u-oo, Victoria, Australia. . . 


2. The accused was tried upon the tollorlng charge and specification: 

CHAIDE: Violation Of the 92nd .Article Of war. 

5Peci:ticaticm: In that Private first class .Arthur Nathaniel 

.Tones, 636th Ordnance .Amni.unition Co., Iatachment 1/3 did, 

at Columboola, Ordnance Depot, on or about April 10, 1943, 

with malice aforethought, wilfully, deliberately, feloni

ously, unlawfully, and with premeditation kill one T/4 

Eddie Garfield, 636th Ordnance .Ammunition Co., Detachment 

#3, a human beiog by shooting him with a rine. 


The accused pleaded not guilty to the charge and specification and was found guilty 
as charged. He was sentenced to be dishonorably discharged the service, to forfeit 

. all pay and allowances due or to becane due, and to be confined' at hard ·labor for 
the term Of his natural life. The reviewing authority approved the sentence and 
designated the 'ml.ited States Penitentiary, McNeil Isl and, Washington, as the place 
Of confinement. pursuant to .Article of War ooi, the record of trial was forwarded 
to 1he Board of Review, Branch Office or The J\ldge Advocate General, Melbourne, 
Victoria, Australia. 

3. ·The evi Q:in ce for the prosecution shows that on the· mo::Qlling or April .10, 
1943, accused, with several other msnbers of the 636th Ordnance Company, was en-

J 	gaged in a "crap game" at the motor pool, Columboola, Queenalan~ (R.5). Sergeant 
Garfield approached the crowd and told them they should be.working, saying he 
would stop the game. The Sergeant then ordered the men to ;P' to work" but the 
game oontinwd (R.6). Accused then said "to go ahead, he L Sergeant Garfiely 
w14.sn 't any good, and it made the sergeant mad". (R.6). Garfield then reached .._ 
dOlrll and picked up the dice and accused hit him. Witness Crosby testifies that ..... 
Garfield hit accused first, knocking him dmn. Accused got up saying "I'm

• 
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going to tell the Lieutenant, I will even tell the Captain, and I will get your 
stripes for this" (R.8}. The fight between accused and deceased continmd and 
after having been once separated both parties picked up bricks but were further 
restrained from continuing the fi@lt. Garfield then said "I should finish you 
now and l'. wouldn't· have to be ~ing around afraid of you latertt (R.9) and "D::m•t 
do anything you'll be sorry for" (R.10). Accused said "That's al.l right, you 
have dona me wrong and I'll get even with you" (R.9) and walked away. 

Lieutenant Charles Landis, accused's CJlllllBnding officer, testified tha:t 
deceased reported to him at the orderly room that he [d.eceasefl "had a little 
trouble at the motor pool and stopped a crap game, but that it would be all right 
as tar as he knew now" (R.12). There had been soma previous trouble (R.15) in 
the Detacbnent, the result of which prompted witness to issue an order that all 
ri;\les, knives, shotguns, twenty-two caliber·ri:fl.es and ammunition were to be 
turned in. On the morning in question this was being done and Sergeant Frazier 
was checking them in to the supply roau.. Witness, accompanied by deceased, DBt 
accused comilli'; toward the supply room carrying his rifle at "port arms". He took 
the ritle from him rl th "no difficulty" (R.12). Having investigated the trouble 
that morning darn at the motor pool he then and there attempted. to get accused and _ 
deceased to shake bande but accused "wasn't willing to do so" (R.13). Witness 
then banded the rifle ~ Sergeant Frazi6i· who checkBd the number (R.13), at which 
time accused walked over and placed his band on the barrel near the rear si~t 
(R.17). Sergeant Frazier said to accused "Where the hell are you going with 
the rifle?" Accused "indicated toward the supply room with his head". Frazier ___ 
released the rifle and accused looking toward deceased "sort of grimaced with 
his mouth and just shut his eyes" and fired from ihe hip (R.17) •. D:lceased was 
nit in the stomach, w1 th injury to the liver, s:t;omach, duodenum, and pancreas, 
trom which injury he died the following day (R.4). 

Immediately after the shot was fired Lieutenant Landis disarnBd accused and 
upon examination the rifle was found to contain one empty cartridge and four live 
ones (R.22). 

Accused elected to remain silent and the defense introduced no testimony. 

4. The specification alleges that the accused with malice aforethought, 
willfully, deliberately, :feloniously, unlawfully, and with premeditation killed 
the deceased by shooting him with a rifle. 

The act of the accused in obtaining his rifle from Sergeant Frazier to 
turn it in to the supply room and then deliberately pointing it at deceased and 
shooting him manifests a state Of mind comprised within the :meaning of the term 
"malice aforethought", the existence of which is corroborated by his facial ex
pression of anger, his refusal to shake bands w1th deceased immediately before 
the shooting and his prior ranark that "I'll get even with you". D:lspite the 
ract that accused and deceased had :fought just prior to the shooting, there is 
no evidence that the fatal wound was inflicted in the heat of sudden passion 
cawed by adequate provocation. No element of sel_:t-de:tense appears in. the 
record. The prosecution's ev1Q3nce is convincing that the act or accused was 
a.One as alleged, and every element of the ortense is present, fully warranting 
tbe court's findings •ot guilty or the Specification and the Charge. 

5. '!he court was legally constituted. No errors injuriously attecting 

the substantial rights ot the accused were committed during the trial. In the 

opinion of the Board ot Review the record of trial is legally sufficient to 

support the t'indixgs and the sentence. .l sentence either of death or or im

prisonnent for lite is mandatory upon a conviction of murder in -violation or 

Article or war 92. Confinement in a penitentiary is authorized by Article or 

war 42 tor the o:ttense or murder, recognized as an or:tense or a civil nature and 

so punishable by penitentiary oactimlll9nt by sections 273 and 275 or the Criminal 

Code or the United states (18 u.s.c. 452, 454). 


~~JO~HN:;.,~'-~·....:::.ST~AGG::::.:;.,_.~-' J\ldge Advocate 
C0 1 • , J •A ....." D• - 'Absent 

~ ~ ~/~- ~ J\ldge Advocate 
~~· Lt. co1.,ZJt.A:G:D: 

J.dvocate 

http:caliber�ri:fl.es
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WAR DEPARTMENT 
Army Service Forces·. 

In the Branch Office of The Judge Advocate General 
. Melbourne, Victoria, 

Australia. 

Board of Review 20 August,, 1943. 

UNITED STATES 	 ) Trial by G.c.M., convened at 
) Headquarters,·USAFISPA. 13 

v. 	 ) June, 1943• · Dishonorable 
) discharge, total forfeitures,Private WILLIE ANDREiV, . ) confinement for life.- United(38199298), Company "B", 


902d Air Base Security '> States Disciplinary Barracks,

) Fort Leavenll'Orth, Kansas. Battalion. 

HOLDING by the BOARD OF REVIm'i 
. STAGG, ROBERTS, and MORPHY, 

Judge Advocates. 

lo Th~ record of trial in the case of the soldier named above has been 
examined by the Bo~rd of Review, and the Board submits this, .its opinion, to 
the Assistant Judge Advocate General, Branch Office of The Judge Advocate Gener
al,, Melbourne, Victoria, Australia. 

2. The accused was tried upon the following charges and specifications: 

CHARGE I: Violation of the 63rd Article of War. 

Specification: In that Private WILLIE ANDRllf; Company "B", 

902d Air Base Security Battalion, did, at APO 502, on. · 

or about 30 May 1943, behave with disrespect toward 

Second Lieutenant JASON c. BERGER, Headquarters Company, 

Service Command, ~is superior officer, by saying to him 

"Shut your God-damn mouth or I'll kill you" or words to 

that. effect. 


CHARGE II1 Violation,of the 64th Article of War. 

Specifications In that Private WILLIE ANDREW, Company "B", \ 
902d Air· Base Seci.iri ty Battalion, dia, at APO 502, on. 
or about 30 May 1943, strike Second Lieutenant JASON C. 
BERGER, Headquarters Company Service Command, his superior . 
officer who was then in the execution of his office, on the 
face, body and legs 1Vi th his hands and feet. • ·.'. 

.. , 
.The accused pleaded not guilty to the charges and specifications and was found 
guilty as charged. He was sentenced to be dishonorably.discharged th~ service, 
to forfeit all pay and allowances due or to become due, and to be cbnfined at 
hard labor for the term of his natural life. The ·reviewing au~ority ·approved 
the sentence and designated the United States Disciplinary Barracks, Fort 
Leavenworth, Kansas, as the place of confinement. Pursuant to Article of War 
5ol, the record of trial was forwarded to the Board of Review, Branch Office 
of The Judge Advocate General, Melbourne, Victoria, Australia9 · 
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· 3. The evi-dence for the pr.osecution shows that on May 30, 1943, First 

Lieutenant Jason c. Berger Ml,S, at about 5130 Hd, driving a peep car on the Anse 

Vata Road, New Caledonia, near the bivouac area of the 130th Quartermaster. A

2-! ton truck suddenly stopped immediately in front of him. Lieutenant Berger 


·drove alongside the truck and stopped. Accused was driving and with him were 
Corporal Willie J. Baker and three small children, one of whom was seated in 

. accused's lap. Accused had no authority to use this truck (R.43) • Lieutenant 
Berger asked accused if he knew·it was against the rules to ri~e children in the 
·truck and accused replied that he did not (R.37-38). He then told accused to 
take the child off his lap but accused, making no reply and not obeyi}\g the Lieu
tenant• s instructions; engaged the gears and drove off (R.6). The Lieutenant 
followed the truck about 100.yards and stopped it, again telling accused to take 
the child off his lap. Upon being asked where he was going with the children 
accused replied that he was taking them home. The Lieutenant again told accused 
"All right, take the child off your lap and take the children home immediately" {R.7). 

About "four turns" down the road the Lieutenant again stopped the truck,. 
giving accused an iron leg from the body of the truck, which had fallen off, and 
again ordered him to take the children home. Accused drove his truck about half a · 
mile to the end of ·the road, turned into a field and stopped. Accused got out of 
the ,;truck and approached Lieutenant Berger who had stopped his "peep" about 25 
yards away, and said "This is where they live"~ There wa.s no home close by. 
Lieutenant Berger then got, out of the "peep". and took the number of the truck at 
which time accused struck him in the face with his fist, knocking him down and .. 
hitting him "thirty-five or forty times". Accused kicked him, straddled him and 
pUl!Dllelled him and when he Ltieutenant Berg~!/ got up accused knocked him down again 
and continued to strike him:. The Lieutenant hollered for "help" and accused said 
"Shut your Ged-damn mouth or I'll kill you" (R.8). He also stated "he wanted to 
kill me and all other ..'!hJte officers interfering witb,_Negro affairs".(R.11). 
Lieutenant Berger had a .45-automatic hut.it Wa.s ·u.n1oaded and he had no extra 
ammunition. At no time did he attempt to userit in any manner. During the 

. struggle. Lieutenant Berger's leg was broken {R.8). Most of this time Corporal 
Willie J. Baker wa.s present, but did not assist the Lieutenant although the Lieu
tenant said to him "Soldier, stop this man from beating me and help me" (R.11). 
Accused then ordered the Lieutenant~et in the jeep, and with accused driving they 
returned to the Anse Vata Road.· While returning, the Lieutenant testified1 

"A. First of all he told me that if I cried out he would slit 
my throat. I ·suggested that he turn on the lights beeavse it was 
getting dark and he wa.s traveling at an excessive rate of speed. 
He told me to shut my God-damn mouth. A moment later he told 
me to iurn on the lights. I leaned over to turn on 1?he lights but 
instead of doing tpat, I pretended they wouldn't work, and then I 
turned off the ignition, seized the keys and took them out of the 
Peep•. ,. 
Q. What did the accused do? 
A. He told me to turn on the ignition~ 

Q. What di.d you do? 
, ·~ .

A. . I jumped out of the Peep into a ditch and dragged myself 

up to the nearest tent, yelling for help." (R.8). . 


·, ':< .:: 
Assistance arrived and the Lieutenant was tB.ken to the .hospital where an examination:· 
showed "bruises, superficially about the face and eyes, especiapy on the right aide. 
His left leg was quite painful and swollen about the ankle~ · An X-ray was taken . : . 
immediately and disclosed a "fractured ankle"·· (R.15) ~ · 

The prosecution introduced the confession of accused which briefly swiimar

ized is as follows: 


On the at'ternoon in quest!0n• aecua~d, Corporal .Baker and Private Mitchell were , 

drinking in a house near Nickel Docks".· Leaving the house in the truck he was 

stopped by the Lieutenant.three timea,.during llhich time he had turned in a side 

road trying to dodge the Lieutenant•. ·When the road ended in a dead end he turned 


2 
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into a field and stopped the truck. at which time he told the Lieutenant "it looks 
like your trying to follow me and I'm trying to dodge you. After I said this I hit 
him with my fist al?n& side his head"• The Lieutenant hollered for help and "I 
started to cho~ke him so that he'd quit hollerin" • He ordered the Lieutenant to 
get in the peep and he f.8.ccuse!f drove toward the .area where the Lieutenant jumped 
out. Accused then went -to camp. changed clothes "so the M.P.'s or he (Lt

0 
) 

wculdn't know me if they seen me". and returned near "Nickel Dock" looking f.or; 
Corporal Baker so that he could get his truck. He returned to "where the tt:'uck 
was in the ditch" and upon being asked by an M.P. if.that was his truck replied 
"No". Returning to_the M.P._station where Corporal Baker had been taken he then 
admitted that it was his truck. · · 

Accused admitted on the stand that he signed th_e confession. 

Accused elected to take the stand and testify. 

On the afternoon in question, accused, Corporal Willie J. Baker. and 
Private Sam Mitchell were at a house in Noumea called "Mamie•"• All were drinking 
"Australian whiskey" (R.31) or rum (R.33). They had drinks out of "more than one 
bottle" (R.31). About a quarter to five, accused. Corporal Baker. Private Mitchell 
and the three children got in the truck and drove off. Private ~itchell getting 
off at his camp area. (R.31) • The accused_; hi_mself 1 largely corroborated the 
testimony of other witnesses up to the time the truck stopped in the field where 
the incident occurred. He testified: 

"I could see him in the mirror and I was wanting to know why he was 

following me and I turned off and he drove up behind me and got out 

like he was going to take the number' or my truck. I didn't want 

hi~ to turn me in and when I called him he told me he was sorry he 

came down there and then we went to fighting." (R.38). 


He told Lieutenant Berger to get in the peep and drove back toward to11%l because: 

"I was' going to take him to the forks of the road and take the wires 
off his Jeep so he couldn't get back before I did. I didn't want 
him to get the number of my truck and wanted to get out before he did." 
(R.39). . 

He knew that he had done wren.ii by having children in the truck and "I didn't want 
it to get back to Captain Peters" (R.40) • He ad'lli tted that he struck the Lieu-. 
tenant and that when he did so, he had done wrong. .He denied kicking :the Lieu
tenant during the fight and stated he never said "Shut your God-damn mouth or I'll 
kill you" or that he "wanted to kill Lieutenant Berger and all mite officers 

0 

interfering in Negr'o affairs" (R.39). He was not angered at Lieutenant Berger and hscl 
never seen him before and hit him because "I just wanted him io get away from my 
truck". When the Lieutenant jumped out of the peep on the way back, accused went 
to camp. Accused admitted he was "pretty tight" but "I never been so drunk I 
don't know what I was doing" and that he knew Lieutenant Berger was an officer'{R.43) 
Also that he had no right to be driving the truck. 

Captain Gus s. Peters, accused's company conimander, and Sergeants Robert 
Lo-Smith and Jesse Joyner testified that accused was a good soldier, doing his 
work well. and had never received any company punishment (R •. 34. 35. 36). 

4. The evidence for the prosecution and the admissions t>f accused clearly 
establish the assault as alleged. There are no extenuating circumstm:ices. Ac
cused was not drunk he knew the person assaulted to be an officer, the attack was 
unprovoked and c·arrled out in a most brutal manner. Every element or the offense 
was established by clear and convincing evidence. The crime is' a niost serious one. 
striking at the very foundation of military discipline. The court was fully 
warranted in its findings and the sentence is appropriate to the offense charged 
and_ proven. 
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5. For the reasons stated.above the Board of Review is of the opinion 
that the record of trial is legally su.f'ficient to support the findings of the 
court and the sentence. 

JOHN A. STAGG • Judge Advocate. 
Colonel. J. A. G. D. - Absent. 

~Judge Advocate. 
~~.D. 

) 
ge Advocate. 

1st Ind 

War Department. Army Service Forces, Branch Office of the Judge Advocate 
General, A.P.O. 924, 22 August, 1943. 

To: Commanding General, USAFISPA, A.P.O. 502. 

1. In the. case of Private Willie Andrew (38199298), Company "B", 
902d Air Base Security Battalion, attention is invited to the foregoing 
holding by the Board of Review that the record of trial is legally sufficient 
to support the sentence, which holding is hereby apprQved. Under the 
prO-visions of Article of War 5~, you now have authority to order the , 
execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate attaching 
copies of the published order to the record in this case, please place the· 
file number of the record in brackets at the end of the published order, 
as follows: 

(CM A-652). ~~ 
ERNEST H. IDRT, _ 

Brigadier General, U.S. Army, 
Assistant Judge__ Adv~ate ~e__lleral. 

(Sentence ordered executed. GCW 19, USAFISPA, 1 Sep 1943) 
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WAR DEPARTL'ENT 
Army Service Forces 

In the Branch Office of The Judge Advocate General 
. Melbourne, Victoria, 

Australia. 

Board of Review 23 August,' 1943. 

CM A-654 

U N I. T E D STATES 	 ) 

) 


v. 	 ) 

Technician 5th Grade ALPHONSE BUTLER ) Trial by G.c.M., convened at 
(38004588), 	 ) Headquarters, III Island 
Private DAVID JACKSON (36391010),· : ) Command, APO 932, 23 July, 1943• 
Private LAWRENCE SMITH (37201405) 1 and~ As to each accuseds Dishonorable · 
Private WILLIE L. THOMPSON (34277479),) discharge, total forfeitures,
(also known as THOMSON), . ) · confinement for ten years. The 

III Island CollllllB.Ild Guardhouse.)all of Company C, 828th Engineer 
)Battalion. 

HOLDING by the BO.ARD OF REVU.W 
STAGG, ROBERTS, and MURPHY, 

Judge Advocates. 

1. The Board of Review has examined the record of trial in the case 

of the soldiers n8.l!!ed above and submits this, its opinion, to the Assistant 

Judge Advocate General, Branch Office of The Judge Advocate General, Melbourne, 

Victoria, Australia. . 


2. The ~ccused were each tried 	upon the following charge and specifications 

CHARGEs Violation of the 66th Article of War. 

Specifications ID. that.Technician Fifth Grade Alphonse (NMI) 
Butler and Privates David {NMI) Jackson, Lawrence {NMI) Smith, 
and \Ullie L. Thomson, all of Company "c", 828th Engineer 
Battalion did, at APO 932, on or about July 9, 1943, acting 
jointly and in pursuance of a common intent, voluntarily 

__join in a mutiny v.hich began in Canpany •c•, 828th Engineer 
Battalion, against~he lawf'ul military.authority of 1st 
Lieutenant CHARLES w. GRAVES, the commanding officer thereof, 
and did, with intent to subvert and override, for the time 
being, in concert with each other, refuse to do their as
signed duty, as they were ordered to do by their said 
commanding officer, Lieutenant GRAVES, who ?111.S then in 
execution of his· office. 

All accused pleaded not guilty to the charge and specification and were found 
··guilty as charged. They were each sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to· become due, and.to be Qon-. 
fined at hard labor for teh years. The reviewi.Dg authority approved the sentences 
and ordered their execution but suspended the execution of so much thereof as per
tains to dishonorable discharge, and designated the III Island Command Guardhouse 
as the plaee of confinement. The result of the trial 'l'V!ls published in General 

. Court-Martial Orders No. 34, Headquarters, III Island Command, 11 August, 1943. 

3. Prior to pleading to the general issue, accused Private Lawrence Smith 

made a motion for severance. The motion ...aa properly denied. 
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4. The ~vidence discloses that accused Butler, Jackson, and Thompson on 
July 9, 1943, were cooks acting under Sergeant Senie I. Ja.mes, the mess sergeant 
of Company c. They were' supposed to be on duty in the mess hall at 2 A.Y. 
that date. The night before Butler.had said "I drilled today and I'm not going 
to cook and drill too because we are entitled to some time off11 (R.11) or words 
to that effect, and they each evidenced an intention not to wo~k. Accordingly, 
the mess sergeant awoke,personally,each of them and they refused to report for 
duty (R.7,8), Later in the.morning the matter was referred to the company 
commander, Lieutenant Graves, who had Butler, Jackson, Thompson, and about six 
other cooks (R.31) brought before him and asked each of them why they refused to 
work that morning. "Each man, each cook and cook's helper replied* * *that they 
did not feel that they should be forced to perform.their duties and cook in the 
kitchen, or vmatever their dutie's were in the kitchen on their duty days which 
is every other day". They each wanted to be assigned to field duty. The Lieu
tenant explained to them the need for military training, and asked "if there was 
any more to be sdd'.1

• There being no questions, he "dismissed the entire group" 
(R.18) and the cooks left, A few minutes later tile mess sergeant reported that 
of the nine, Butler, Jackson, and Thompson still refused to go back to the kitchen 
and these three vrere again brought before Lieutenant Graves, who testified 

( 

"* * *I had them lined up before me -- in front of my desk -- and I 
told them, I made the statement, 'I thought all of this trouble was 
finished,' or word~ to that effe~t, and one of them replied, 'No, sir, 
it isn't'. I then re-explained to them why they were required to 

_take this training program, asked them what their grievances were 
again, as I had done before, and they again made the statement that 
they did not feel that they should go into the kitchen to cook and 
also be required to fall out for a two hour training program, Most 
of the answering was done by Alphonse Butler, who at one point made 
the statement that, •We will not go back.into the kitchen and cook 
until our terms are met,' or words to that effect, using the specific 
wo.rd, 'terms'. I then explained to them that I was their superior 
officer and that I had the right to give them an order to go back 
into the kitchen and perform their duty and they stated samething to. 
the effect that they would if they did not have to fall out for 
training. I told them that they did have to fall out for training 
and that they did.have to perform their duties in the kitchen. One 
of them made the statement that he would.rather go to the guardhouse, 
There was considerable talking back and forth and most of the speaking 
was done by Alphonse Butler. He referred to th-e gl"Oup, using the 
word, 'w'. 

Q. Did either of the other two speak up and say that, or show 
definite indications to the effect that Butler was speaking for the 
group? 
A. No, sir, the other two nodded their heads in assent to every
thing he said and occasionally said, •yes, sir' or •no, sir' vmatever 
the appropriate answer would be. 

* * * 
TJA: Did you give the accused Alphonse Butler, David Jackson and 
'Hillie L. Thomson a direct order at that time to return ~o ihe kitchen 
to work? 

·A. Yes, I did. 

Q. And what was their answer? 
A. They said that they would not go. 

* * * 
 - . 

TJAt 'Ancl then what 19a8 done? 

A. · I explained to them·that I would be forced to place them before 
a court-martial for their actions if they did not obey. I again re
stated my order to them, I stated th&t it was a direct order, and~ 
again they r_efused to go. 

2. 
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Q. 	 Pardon me, when you say 'they' to whom do you refer? 
A. 	 Butler, Jackson and Tho~son. The ~nswering to these 


questions had bePn done by Alphonse Butler; confirmation 

of them was, in my impression, by a nod of assent by the 

other two. i'ialking; away from my desk I ·then asked David 

Jackson if he refused .to obey the order and if he under

stood that it would be a court-martial and he said, •yes'. 

I then asked Thcrr.son the same question, and he rerylied •yes•. 

I then told the First Sergeant to place them unde~ arrest." 


(R.U:., 19). 

A few minutes later (R.19, 23), Private Lawrence Smith, a bugler, the 
fourth accused, came into the orderly roo!'l, saluted the Lie11tenii.~t, and said, 
"IY:ay I speak to you sir" (R.19, l13). The LieuteI'ant rP-plied in the affirmative 
and Smith said "Sir, I refuse to take milita.ry trainine;" or words to that effect 
(R.19). Upon being told that "he would be required to take milite.ry trainine with 
the rest of the men and if he refused it would mean goin.:; to the guardhouse", 
a~cused Smith answered, "Sir, I muld like to go to the guardhouse with the other 
men" (R.19). At this time the other three accused, then in arrest, were standing 
outside the orderly room. Smith was taken to the guardhouse with the other three. 

Accused Butler took the stand as a witness and admitted his refusal to 
obey the order of Lieutenant Graves. •fitness denied, however, that he used the 
word "terms" and testified that he did not speak for either Jackson or Thompson 
when those three were before the Lieutenant. Accused Jackson and Thompson each 
denied that he had received an order by Lieutenant Graves to return to the 
kitchen and testified that he heard no conversation bet-rreen Butler. and the 
officer. Ueither witness had had an:; conversation with Accused Smith with 
reference to military training (R.37). 

Accused Smith testified that at no time did he have any conversation 
with ;the other three accused concerning military training (R.43)1 that he told 
the Lieu+,enant that he refused to march because being a bugler, he did not think 
that he was supposed to perform such duty (R.44, h5). He had overheard a con
versation that morning between the First Sergeant and the mess Sergeant to the 
effect that the cooks did not show up for work because "they think it's.too much 
on them to ~urk and drill too" (R.44) •. He admitted saying that he would "rather 
go to the guardhouse" than march, but denied saying that he lva..nted to go to the 
~uardhouse with the rest of the.accused. There is no evidence that Smith was 
given any direct order by the Lieutenant at this time. 

4. 	 l!•ltiny is the 

"concerted insubordination, or concerted opposition or resistance 
to, or defiance of, lawful military authority, by two or more 
persons subject to such authority, with the intent to usurp, subvert, 
or override such authority, or to neutr9.lize it for the ti~e being. 
(par. 417, M.C.M.; par. 136, M.C.M., 19281 Dig. Op. J.A.G. 1912, 
P• 123; Davis, Military Law, p. 390). Persistent concerted dis
obedience of l~wf'ul cOlll!lland, or persistent concerted refusal to do 
duty, presents an evidentiary case of mutiny." (sec. L24, Pig. Ops • 

.J.A.G. 1912-40). 

The act of mutiny clearly proven on the part of Butler, Jackson,. and Thompson, 
was their concerted neglect to report for duty and then the concerted refusal of 
the three to obey the order of the Lieutenant to return to their: work until 
their "terms" were met. They were then placed in arrest and -the crime was con~ 
eluded. It was after such time that accused Smith told the officer that he 
ViOUld not march and desired to join the others in the guardhouse. The mutiny 
having already been concluded, he cannot be cha~ged with participatine; jointly 
with .the others therein, in the absence of other proof that he joinec1. them in 
such unlawful a~t. There is no evidence in the record of a concert of action 
on 'the part of accused Smith with the other accused to override military authority 
or neutralize it for the time being. The actions of accused Smith in approach
ing the officer saluting and saying "May I speak to you sir", and then stating 
his supposed grievance, instead of evidencing an intent "to o~erride military 
authority" shows on the contrary a recognition of such authority. Eis conduct 
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in saluting and asking permission to speak to his collll!'.anding officer to state 
a grievance is in marked contrast to that of the other three accused who I1111de 
unwarranted "term~" and upon such being refused jointly defied military authority.· 
The record is devoid of evidence that accused Smith was a party to such actions. 
He may have had knowledge of such but•no evidence was produced that he became a 
party thereto, or that any order was given him which he disobeyed. . 

Under the circumstances proven the misconduct of Accused Smith did not 
constitute joining in a mutiny nor an offense necessarily included therein {sec.
1+24, Dig. Ops. ·J .A.G., ~). 

5. While the specification materially departs from the prescribed form 
set forth in the Manual for Courts-Martial, it is deemed sufficient to allege 
an offense, ~nd to appraise the accused of the offense of which they were to be 
tried. 

6. For the reasons above stated the Board·of Review is of the opinion 
that the r.ecord of trial is legally sufficient to sustain the findings of guilty 
as to accused Technician Fifth Grade Alphonse Butler, Private David Jackson, 
and Private Willie L. Thompson and.their several sentences, but legally in
sufficient to support the findings of guilty and the sentence as to Accused 
Private Lawrence Smith. 

JOHN A. STAGG - Absent , Judge 
Colonel, JAGD. Advocate • 

. ~ ~ Jl"P-~ -CY /211?..a , Judge
...;;.~.....,L~t~.<--=:C~o~'+"'-e~l~,~~~G~D~.~~· Advocate • 

• 
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WAR DEPARTMENT 

BRANCH OP'l'ICI OP' THI JUDCH ADVOCATI GINllllAI. . 

A.P.O. 924, 
26 August 1943~ 

SUBJECT: Record .of trial by general court-martial of Technician 
5th Grade Alphonse Butler (38004588), Private David Jackson . 

(36391010), Private Lawrence Smith (37201405), and Private 
Willie L. Thompson (34277479), all of Co. "C", 828th Engineer 

...TO Conmanding General, U.S.A.F.I.S.P.A., . A.P.O. 502. 

1. 'Inclosed is the record of trial described above and the ·holding 
of the Board of Review in this office that it is legally sufficient to 
support the findings of' guilty as to General Prisoners Butler, Jackson 
and Thomp~on, but legally insufficient to support the findings of guilty 
and the sentence as to Smith. I concur in that holding and recommend 
the necessary corrective action to vacate the findings and sentence relative 
to Smith. . 

2. A fonn of action effectuating this recommendation _is lnclosed 
for your convenience in"the event that you concur in the recommendation. 

3. If' the action recommended is taken it is requested that by· 
indorsement hereon the record of· trial, the holding of the Board of Review 
and the signed action be transmitted to this office, together with eight 
coiJies ot the G.C.M.O. pr~ating your action. ~ 

~RT,
Brigadier General, U.s . Army, _... 

Assistant Judge Advoca. te Gener~l,,it; 

3 Incls: 
Incl. l - Record of trial. 
Incl. 2 ~Holding of Board of Review. 
Incl. 3 - Form of action. 

(F1nciin8s and sentence respecting Private Smith vacated• 
. GCJ.D 20,. U$illSPA, 3 Sep 194.3) ·. . · · 



•. 
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W.AR DEPARTMENT 

Army Service Forces 
In the Branch Office of The Judge Advocate General 

Melbourne, Victoria, 

Australia. 


Board of Revie... 30 August, 1943. 

U N I T E D ? T A T E S · ) Trial by G.C.M••. convened at 
) Port Moresby,,New Guinea, 15 

v.· ) February, 1943. Dishonorable 
) discharge, confinement for one 

Private THEOPHILt!S c. SHOPE ) year, forfeiture or $28.54 per 
(33000360), Airdronie Squadron,:) month from 15 February, 1943, to 
3Bth Bombardment Group (M). ~ 2 July, 1943. The Stockade, 

U. S. Advanced Base, APO 929. 

HOLDING by the BO.ARD OF REVIE.W 
. STAGG, ROBEiiTS, and MlJRPHY, 

Judge Advocates. 

1. The Board of ~eview has examine~ the record of trial in the case of 
the soldier named above and submits this, its opinion, to the Assistant Judge 
Advocate General, Branch Office of The Judge Advocate General, Melbourne, 
Victoria, Australia. 

2. The accused was tried upon the following pertinent charges and · 
specifications: 

CHARGE I: Violation o~ the 6lst Article of War. 

Specifications In that Private Theophilus c. Shope, Airdrome 
Squadron, did, without proper leave, absent himself from 
his organization at A.P.o. 922 from about 5 PM 24 October, 
1942, to on or about 27 October, 1942 • 

CHARGE IIs * • • • 
CHARGE II!s Violation of the 65th Article of War. 

Specifications In that ~ivate Theophilus c. Shope, Airdrome 
Squadron, did, at APO 922, on or about 24 October, 1942, 
behave in a disrespectful manner toward Technical Sergeant 
William }.1 0 Shepard, Airdrome Squadron, a noncommissioned 
officer Wio was then. in the execution of liis office, by 
using profane language "you son of a bitch" or 'l'Prds to 

.that effect. · 

CHARGE IVs Violation of the 94th Article of War.

Specifications In that Private Theophilus c. Shope, Airdrome 

Squadron, did at APO 922 on or about 24 October, 1942; 

knowingly and wilfully apply to his own use and benefit 

one Ford Truck of the value of about i2400, property of 

the ·United States, intended for the military service 

thereof. 
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The accused pieaded guilty~o the specification and Charge I and not gu~lty to 
all the other charges a~d specifications. He was found not guilty of Charge II 
and its specification, guilty of all the other charge.s and specifications, ,and 
was sentenced to dishonorable discharge, confinement at hard labor for one year, 
and forfeiture of $28.54 per month for a like period. The reviewing authority 
approved only so much of the sentence as provides for: dishonorable discharge, 
confinement for one year, and forfeiture of $28.54 per month from 15·February, 
1943, to the date of the action, 2 July, 1943, and ordered the execution of the 
sentence except that the execution of the dishonorable discharge was suspended. 
The Stockade, United States Advanced Base, APO 929, was designated as the place 
of confinement. The result of the trial was promulgated in General Court-Martial 
Orders No. 196, Headquarters, United States Army -Services of Supply, 2 July, 1943.· 

. 	 . ' 

3. The record disclpses by competent evidence that the accused did, at 

the times and place alleged, ccmmit the offenses of which he was found guilty. 


4. The only question. for consideration by the.Board of Review pertains to 
the legality of the forfeiture ordered executed by the reviewing authority. The 
court, as stated above, sentenced the accused to be dishonorably discharged, con
fined .at hard labor for one year, and to forfeit $28.54 per month for a like period. 
The action of ~he reviewing authority, in pertinent part, reads: 

11 * * *only so· much of the sentence as provides for dishonorable 
discharge the service, confinement at hard labor for one year and 
forfeiture of $28.54 per· month from February 15, 1943, to the date 
hereof is approved. The execution of that portion thereof adjudging 
dishonorable discharge is suspended. As thus modified, the sentence 
will be duly executed." 

The sentence of the court was imposed on 15 February, 1943, and was promulgated 

by general court-martial orders dated 2 July, 1943, the date of the action of the 

reviewing authority. 


5. It is obvious that the general court-martial in this instance was not 

aware of the legal consequences of its sentence; particularly was it not aware 

of the.fact that a soldier who is actually dishonorably discharged ceases being 

a soldier and earns no pay. This conclusion is manifest from the fact that the 

court imposed dishonorable discharge upon the accused and also a forfeiture per 


"month 	for twelve months, a sentence impossible of accomplishlnent.so far as the 
forfeiture is concerned. Despite the c~.1I't 1 s ignorance in this regard the 
sentence imposed clearly indicates that it did not intend a forfeiture of any 
part of the pay·and allowances llhich had accrued to the accused's credit up to 
the date of imposition of sentenceJ neither did the court clearly indicate an 
intention to forfeit any part of the pay and allowa:nces·"to become due", which 
expression pertains to the period from the date of imposition of sentence to the 
date of final action thereon by the.reviewing authority. In the absence of a 
clear indication of a specific intention to apply a partial forfeiture of pay to 
the period of time last referred to, and because pay cannot be forfeited by im
plication by reading something into the sentence the court did not put there 
(sec. 402(9) Dig.·Ops., JAG 1912-40), effect must be given to subparagraph 6d 
AR 35•2469, May 21, 1942, which expresses the fact that a sentence of dishonorable 
discharge and forfeiture of pay becomes effective as to the forfeiture upon the 
date of approVa.l of the sentence as evidenced by the date of the ·general court- · 
Jr.a.rtial order. Accordingly, in the instant case the forfeiture became effective. 
on 2 July, 1943, and was chargeable against Shope's monthly pay beginning with 
the first day of that month (subpar. lb AR 35-246o). Since no pay accrues to· 
a soldier in confinement under sentence of dishonorable discharge (suspended) from 
the day following the date of the court-martial order promulgating the sentence, 
it is clear that the only pay· which Shope has forfeited under his sentence is 
that tor the two days of l and 2 July, 1943; 

2. 
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6. For the reasons above stated the Board ot Review is or the opinion 
that the record or trial is legally auf'f'icient to sustain the findings but that. 
only so much of the sentence ordered executed ia legal as provides f01' dis• 
honorable discharge (suspended), confinement at har.d labor for one 'year, and 
the forfeiture of t4.32. · - ' 

JOHN A• 	 STAGG -·Absent, Judge Advocate 
Colonel, ·JA'.GD 

. . 

~~-Q/'~.-~ Judge Advocate 
4(.'COP;~·

. . 
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WAR DEPARTMENT 
~. 

. . 
BlllANCH OP'P'ICS OP' THS JUDQS ADVOCATS OllNlllllAL. 

A.P.O. 924, 
.30 August, 194.3. 

SUBJECT: 	 Record of trial by general court-martial' in the case of 

Private Theophilus C. Shope (.3.3080.360), Airdrome Squadron, 

.38th Bombardment Group (M) • 


. 
TO 	 Commander-in-Chief, Southwest Pacific Area, A.P.O. 500. 

1. Inclosed is· the record of trial described· above and the · 
holding of the Board of Review in this office that the record of trial 
is legally sufficient to sustain the findings but that ohly so much of 
the sen~ence ordered executed is legal as provides for dishonorable dis
charge (suspended), confinement at hard labor for one year, and the for
feiture of $4 • .32. I concur in that holding and recommend the necessary 
corrective action to vacate the illegal portion of the sentence as ordered 
executed. · 

2. A form of action effectuat;rig this recommendation, together 

with a form of general court-mart1al order publishing such action are 

inclosed for your convenience in the event that you concur in ·the action 

recanmended. 


·~~ 
Brigadier General, U.S. Army, 

Assistant Judge Advocate General. 

· 4 Incls: 
Incl. 1 - Record of trial. 
Incl.. 2 - Holding of Board of Review. 
Incl. .3 - Form of general court-

martial orders. ·,

Incl. 4 -·Action sheet. 


(Sentence vacated 1n part in accordanee w1th· recommendation o! 

· Assistant Judge. A.dvacate General. 'GCW) 7, USAFFE, 10 Sep 1943) 


/ 
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WAR DEPARTilE}."T

Army Service Forces 
In the Branch Office of The· Judge Advocate General 

Melbourne, 	Victoria, 
Australia. 

Board of Review 
23 August, 1943. 

CM A-661 

UNITED •STATES 

v. 

'Private First Class MELVIN 
M. HAMILTON (32097871), Battery
•a•, 76th Coast Artillery (AA). 

) 
) 
) 
)
) 
)
) 

±rial bY G C M ••• , convened at 
Headquarters, IV Island Command,
·APq 708, 14 July, 1943. Dis

. honorable discharge, total 
forfeitures·, confinement for 
two years six· months, IV 
Island Stockade, 

HOLDING by the BOARD OF REVIEW' 
STAGG, ROBERTS, and MURPHY, 

, . Judge Advocates •. 

1. The Board of Review has exa.nilned the record of trial in the case of. 

the soldier named above and submits this, its opinien, to the Assistant Judge 

Advocate General, Branch Office.of The Judge Advocate General, Melbourne, 

Victoria, .Australia. · ' . · 


2. 	 The accused was tried u!>on the following. charge and speci!ioation81 

CHARGE1 Violation of the 96th Article of War. 
i ' 	 . 

Specification 1: In that Private First Class Melvin ll~ 

Hamilton, Battery "G", 76th Coast Artillery, (AA), did 

at or near Battery."G"; 76th Coast Artillery, (AA), on 

or about May 9, .1943, _wrongfully manufacture, introduce 

and sell varioµs quantities of intoxicating liquor to 

various mempers or the armed forces• ' 


Specification 21 In tbat"Private First Class Melvin M. 

Hamilton/ Battery "G"~ 76th Coast Artillery, (AA), did 

at or near.Battery."G", 76th Coast Artillery, (AA), on 

or about Ya.y 9, 1943,:11rongfully.oonvert to his own use 


,'property Of the value Of about' Jl00e001 property Of the I 

.'United' States, furnished and intended for the military 
: service thereof. · · 

The accused pleaded not guilty 'to the charge and specifications. He 11&s found 
guilty as charged and sentenced to be dishonorably discharged the servi(le, to 
forfeit all pay, and allowances· due or to become due, and to be confined at hard 
labor for a term of five and one half years. The reviewing authority approved 
the·1entenoe but remitted three years of the confinement thereof, and suspended 
tl)at portion providing for dishonorable discharge. The IV Island Stockade was 
designated as the place of oonfineinent. The result of the trial was published 
in General Court-Ya.rtial Orders No·. 5, Headquarters, IV Island Camm.and, APO 708, 
August. 11, 1943. . 
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3. The only question for consideration by the Board of Review is the 

legal sufficiency of Specification 2 of the Charge and the sentence. , 


A specification must "so inform the accused as to the precise offence attri 

buted to him that he may intelligently admit, deny, or plead specially to the 

same; and may be enabled to plead his conviction or acquittal upon any subsequent 

prosecution on account of the same act" (Winthrop, Mil. Law & Pree., Chap. X, 

p. 132); In the.instant case accused is not appraised of the nature, character,, 

value, or quantity of the government proper~y.which he is alleged to have con

verted to his own use. This he is entitled to know that he may prepare to meet 

the issues when faced with them upon trial. If the specification be faulty in 

its inception, no subsequent testimony can restore to it legality. That wnich is 

void ab initio remains so. Pleadings "must advance their positions· of fact in 

an absolute form, and not leave them to be collected by inference and argument 

only" (Winthrop, supra, p. 135). So; .also, where one is charged with wrongful 

conversion "it is proper that the quality~ quantity, number, kind, value, de

nomination, etc., of the mon·eys or articles stolen, appropriated, etc., should 

be specified sufficiently clearly to identify the same, although the utmost exact

ness is not required" .(Winthrop, supra, p. 139). In a military case, therefore, 

it is, in general, defective pleading to allege in the specification merely that 

the accused did commit the offense indicated in the charge - the specification, in 

its statement of facts,,should set forth such facts as Viill be sufficient, if 

proved, to sustain not only the specific charge in contradiction to any other, but 

also such charge in its entirety (id. p. 139, 150), 


The specification in question contains none of the foregoing requisites. 
The "quality, quantity, number, kind, value, etc." of the government property 
alleged 	to have been converted by accused is not mentioned. By stipulation it 
was agreed that certain· articles therein listed, property of the United States, 
of the value of $55.001 were taken by the mili'l:ary police on May 9, 1943. "from 
the area of Battery 'G', 76th Coast Artillery (AA), near gun positions No. 2 
and 3". Were he to be subsequently tried on a specification setting forth the 
articles enumerated in the stipulation (R.19) he could not plead former jeopardy 
for it is not shown in the record that these articles are the ones which the · 
present 	specification alleges to be "of the value of about $100 0 00, and the ones 
which are the subject of the instant charge. The accused, not having been 

,properly charged in Specification 2, has not been placed in jeopardy as to this 
offense 	and canno~ so plead in bar to any future action, should the same be 
instituted. 	 · 

4. The evidence for the prosecution.is conclusive that accused did, at the 

time and place alleged in Specification 1, manufacture, introduce, and sell in

• toxicating liquor to various members of the armed forces. Such conduct is to the 
prejudice of good order and military. discipli'ne and is a violation of Article of 
War 96. No punishment.is provided in the table of maximum punishments (par. l04c, 
M.C.M., 1928) for such offense. The sentence as.ordered executed is deemed 
appropriate therefor. The record fully sustains the findings of the court as to 
this specification and the sentence.· 

5. For the reasons above stated the Board of Review is of the opinion that 

Specification 2 of the Charge is fatally defective, and the findings of the court 

thereon are void. However, the record of trial is legally sufficient to support 

the court's findings of guilty of the. Charge and Specification l, and the sentence. 


JOHN A. 	 STAGG - Absent , Judge ~dvocate. 
Colonel, JAGD 

~· , Judge Advocate. 
Lt:fo~ 

http:punishment.is
http:prosecution.is
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WAR DEPARTMENT 

•RANCH OPPICK OP THK JUDQK ADVOCATK OKNKlllAI. 

A'.P.O. 924, 
25 August 1943. 

SUBJECT: 	 Record of trial by general court-martial in the ·case of 

Private First Class Melvin M. Hamilton {32097871), Battery

"G", 76th Coast ·Artillery (AA) • ' , 


TO : Commanding G~neral, ?•S.A.F.I.S.P.A., A.P.O. 502. 

· l. Inclosed is the record of trial described above and the holding 

of the Board or Review in this office that Specification 2 under the 

charge is fatally defective and that the finding or guilty thereof should 

be vacated. I concur in that holding and recommend the necessary 

corrective action to vacate the finding in question. 


2. A form ot action effectuating this recommendation is inclosed 

for you.r convenience. in the event that you concur in the recommendatio.p. 


J. If the action reconmended is taken it is requested that by 

¥tdorsement hereon the record of trial, t~e holding 9! the Board or 


-·Review 	an.d the. signed action be transmitted to this office, together 
.with Oight~pies or the G.C.M.O. pro~tin\l:n.·~ . 

~~\~, . 
Briga~er General, U.S. Anny, 

Assistant Judge Advocate General • 

.3 Incls:. 

Incl. l·- Record of trial. 

Incl. 2·- Holding of Board of Review. 

Inc1:· 3 - Form of action. 


·(Finding of guiltT o~ Speci!ication'2 vacated. oClll 18, USAFISPA,· J? Aug 1943) 
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WAR DEPARTMENT 

Army Service Forces 
,In the Bran~h Office of The Judge Advocate General 

Melbourne, Victoria, 
Australia. 

Board of Review 
22 August, 1943. 


CK' A-663 


,, 

UNITED STATES ) Trial by G.C.M., convened at 
) ,Headquarters, Base Section 3,

v. ) 8 June, 1943. Dishonorable 
) discharge, total forfeitures,' Private JOE R. PHILLIPS ) confinement for six months•

(36148959), Detachment of ) Round Mountain Detention and
Patients, 118th General Hospital. ) Rehabilitation Center, APO 923. 

HOLDING by the BOARD OF RE\TIJM' 
, STAGG, ROBERTS, and MURPHY, 

Judge .Advocates. 

1. The Board of Review has examined the record of trial in the case of the 
soldier named above and submits this, its opinion, to the Assistant Judge Advocate 
General, Branch Office of The.Judge Advocate General, Melbourne, Victoria, Australia. 

2. ·The accused was tried upon ;the following charge and specifications: 

CHARGE: Violation of the 93rd Article of War. 

Specification 1: In that Joe R. Phillips, Private, Detachment 

of Patients, 118th General Hospital, APO 927, formerly 

Private,. Co. ttBn, 738th Military Police Battalion, APO 923, 

did, at APO 923, on or about December 5, 1942, feloniously 

embezzle by fraudulently converting to his own use a money 

order of the value of $10.00, the property of T/4 Robert 

L. Riebling, Hq. &Hq. Detachment, 738th Military Police 
Battalion, entrusted to him by the said T/4 Robert L~ 
Riebling. ' · 

Specification 2: Disapproved. 

Specification 3: Disapproved. 


The accused pleaded not guilty to the charge and specifications. He was found , 
guilty as charged. He was sentenced to be dishonorably discharged the service, to 
forfeit all pay and allowances due or to become due and to be confined at hard labor 
for a term of four years. The reviewing authority disapproved the findings of 
guilty of SpecH'ications 2 and 3, and approved only so much of the sentence as pro
vides for dishonorable discharge, forfeiture of all pay and allowances due or to 
become due, -and confinement at hard labor for six months. '~t portion of the 
sentence providing for dishonorable discharge was suspended. The Round Mo\Ultain 

'Detention and Rehabilitation Center, APO 923, was designated as the place of 
confinement. ' The result of the trial was published in General Court-Martial Orders 
No. 259, Headquarters, United States Anny Services of Supply, 31 July, 1943. 

. ~ . 

3. · The only question pr.esented to the Board of Review for its consid13ration 

is the sufficiency of the evidence to support the court's findings of guilty. The 

entire evidence on the question at issue.follows: 
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-" DIRECT EXAMINATION 
Questions by Prosecutions 

Q. 	 State your name, grade, organization, ·and station? 
A. 	 Sergeant Robert L. Riebling, 738th Military Police Battalion, 


Camp Whins~es. 


Q. 	 Do you know the accused in this case? 
A. 	 Yes, sir• · 

Q. 	 What is his name? 
A. 	 Pvt. Joe Phillips. 

Q. 	 Is he in. the military service at: the United States? 
A. 	 Yes, sir. 

Q. 	 On or about 5 December, 1942, was Phillips a member of the_ 

738th Military Police Battalion? 


A. 	 Yes, sir. · 

Q. On that date what was his duty With the Battalion? 

.A.. · Mail Orderly. 


Q. 	 On the 5th of December, 1942, did you give Phillips any . 

money? 


A. 	 I gave him a Mail Order. 

Q. 	 For what purpose did you give him that Order? 
A. 	 To'be cashed. · 

Q. 	 What was the value of the Order? 
A. 	 Ten Dollars. 

Q. 	 Did he return any money to you? 
A. 	 Yes, air, he did. I received the money for that on the 


first day or this.month, ' 


Q. 	 Did.he return the money to you in December? 
A. 	 No, sir. · 

.Q. 	 Did you find out anything a~out it until the first of this 
month? 

A. 	 No, air~ .· 

Q. 	 Did he make any explanation to you? 
A. 	 No, s~r. · · ' 

Q. 	 Did you question him as to mat happened to .the Mail Order? 
A. 	 No, sir, I didn't. 

Q. 	 Is this your signature? 
A. 	 Yes, sir•. 

. . - . . .. ' 

Q. 	 · Will you read that· statement over and refresh your recollection? 
'The statement was then r.ead by the witness. 

Q. 	 Did you at any time after the 5th December, q?estion th~ accused 
about your money? 


A•. Yea, sir, I did. 


Q. 	 Did he gin it to you? 
A. 	 No, sir~ 

2. 
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CROSS EXAMINATION 


Questions by Defense: 


Q. · You say you asked Phillips about the Money Order? 
A. 	 Yes, sir, I did. 

Q. 	 What did you ask him? 
A. 	 I asked him if he got it cashed. 

Q. 	 What was his reply? 
A. 	 He said he didn't have a chance to cash it. 

Q. 	 Do you know how long it was after you asked him for it again? 
A. 	 No, sir. 

Q. 	 vi:as it a matter of.days? 
A. 	 It couldn't have beelll very long. 

Q. 	 And l'lhat ..;_s his reply? 
A. 	 He didn't have a chance to cash it yet. 

Q.. 	 And you asked him several times and the answer was 

the same? 


A. 	 Yes, sir. 

EXAMINATION BY COURT 

Questions by Court: 


Q. 	 Did I understand you to say you gave him the Order to be 

cashed? 


A. 	 Yes, .sir • 
. •. 

·Q. 	 At that time you-gave him the Order did you arrange that he· 

was to cash it and return the money to you? 


A. 	 Yes, sir. . ' 

Q. 	 You didn't give him permission to take this money for his awn 
uset · 


. A. No, sir. 


Q. 	 What time did you say this money was returned to.you? 
A. 	 On June lat of this month. 

Q. 	 1943? 
A. 	 Yes, sir. 

Q. 	 You didn't.ask him what had become of the money between 

December and June? 


A. 	 No, sir•. 

Q. 	 Did you "ask him for the money on June lat? 
A. 	 No, sir, I-never asked him about it for about two months. 

Q. 	 Did he give you the money voluntarily on June 1st? 
A. 	 I got it through the mail from him. . 

REDIRECT EXAMINATION , · 

Questions by_ Prosecutions 


Q. 	 Has Phillips been with the 738th Military Police Battalion since 
December until June of this year? · 


J.. I couldn't a~wer that question sir, for I don't know. 


REEXAMINATION BY COURT 

Questions by Courts • 
.Did you try to !ind Fhillipa between· -the last part of Decembe'r 
and the first part.of June? 
No, air, I didn't. : 
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Q. 	 Were you able· to contact Phillips between January lst and 

the first day of.June? Could you have got in touch with 

him in any way? · 


·A. I could .have, but I didn't. 

Q. 	 Where was. he? 
A. 	 le was in the hospital at the time. 

Q. 	 ~bat hospital? 
A. 	 42nd General Rospi tal. 

Q. 	 He was in town and you could have got in touch with him? 
A. 	 Yes, sir. " '(R.4, 5. 6) •. 

Accused is charged with embezzling the money order•• The evidence is clear 
that accused received the money order in a lawful manner. Its retur.n.was never 
demanded of him by the owner.- · From January 1943, to June 1943, accused was a 
patient in the hospital. The owner testified that he could have gotten in touch 
with him at any time but that he did not (R.6) • 

. ~ Embezzlement is "the fraudulent appropriation of property by a person to 
whom it has been intrusted or into whose hands it had lawfully· come" (par. 149h, 
P• 173, M.C.M., 1928). The proof required is threefold: The intrusting of the 
property as alleged; the fraudulent conversion, or appropriation; that such 
conversion, or appropriation, was with fraudulen·t intent. 

In the instant case we have. only the first requi·si te present. There is not 
a scintilla of competent evidence to support the other two remaining requisitea. 
The fact that accused remitted to the owner an amoitnt equivalent to that of thlf 
money order might raise a surmise or conjecture that he cashed the money order 
and appropriated 'the proceeds thereof to his own use, but surmises and conjectures 
are not sufficient upon which· to base a conviction (CM 220061, Barnes). Ac
cused was lalif'ully in possession of the property in question. No S:me limit was· 
imposed for its _return or for the proceeds thereof, and no overt act upon accused's 
part is established. No demand'was made by the owner for the return of the 
money order although accused was available; in the hospital, at•all times. 

4. The r~ord containing·insufficient evidence necessary and essential to 
. prove 	accused guilty, as alleged, the Board of Review is··or. the opinion that the 


record of trial is legally insufficient to support the findings of the court 

and the sentence. 


. JOHN A. STAGG - Absent , Judge Advocate. 
Colonel, J.A.G.D. 

=-&~if,~• Judge Advocate. 
. • Colone-1, J.A.G.D • 

• 

4. 
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. WAR DEPARTMENT 
. Arny Service Forces 

In the Branch, Office of The Judge Advocate General 
· J4elbourne, Victoria, 

. Australia. 

Board of Review 5 September, 1943. 

· CJI A-663 

U N I T ..E D · S TATES 	 ) Trial by G.C.M., convened at 
) Headquarters, Base Section 3, 

v. 	 8 June, 1943. Dishonorable~ discharge, total forfeitures,
Private JOE R. PHILLIPS ) confinement for six months. 
{36148959), Detachment of ) Round Mountain Detention and 
Patients, 118th General ) Rehabilitation Center, APO 923. 
Hospital. 	 ) 

. ADDENDA to 
HOLDING by the BOARD OF REVIEW 

STAGG1 ROBERTS 1 and Jr!URPHY1 
· · Judge Advocates. · 

1. The statement of· facts contained in the opinion of the Board of 
Review herein, dated 22 August, 1943, is amended by inserting on page 4 thereof, 
at the conclusion of the recitation of the testimo~ of Sergeant Riebli.Ilg, the 
followinga . . 

Accused sent to Riebling a money order for $10.00 by 

letter dated liq 16, 1943, reading as follows: 


"Please find inclosed $1~ money order for th~ 

one you give me. Sorz1 I forgot it. Hope you see 

fit to drop charges as soon as possible. Thanks a 

lot.• {Ex. I). . 


Ia Specifications 2 and .3 the accused was charged with, on or 
about 19 December, 194,J, embezzling $80.00, the property of Corporal 
Goscinsld, and on or about 15 September, 1942, embezzling b.25, the 
property or Ti5-0rade Norbert P. Najdowski, respectively. The re• 
viewing authority disapproved the findings of guilty of Specifications 
2 and .3. 

· 2. All or such evidence was considered by the Board of Review in reaching 
its conclusion. However, it having been called to the attention of the Board of 
Review that such evidence might not have been so considered, although not deemed 
essential to be included in the statement of facts for a proper d~termination or 
the question at issue, for the sake of clarity only, this addenda is made to th~ 
opinion. 

JOHN A. STAGG - Absent. ·Judge Advocate. 
Colonel, J .A.G.D; 

~~ • JUdge Advocate. 
L~;J.A:G:D. 
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WAR DEPARTMENT 

••••cc•tw••·-x 
•RANCH Ol"l"ICllC 01" THllC JUDGE ADVOCATI: .OllCNllCltAI. 

A.P.O. 924, 
24 August 1943. 

i I . 

SUBJECT& 	 Record of trial by 'general court-martial; in the case of 

Private Joe R. Phillips (36148959)', Company "B", 73~th 

Military Police Battalion, APO 92.3. · 


TO - : Commander-in-Chief, Southwest Pacific Area, A.P.O. 500. 

1. Inclosed is the record of trial described above and the holding. 
of the Board of Review in this office that.the record of trial is legally 
insufficient to sustain the findings of guilt. I concur in that holding 
and recommend the necesslµ'y corrective action to vacate the illegal s1ntencff~ 

\ 

2. A form or action effectuating this recomD.endation, togethel' 

with a fonn of general court-martial order publishing such action are · 


. inclosed for your converiience in the event that you concur in .the 
recommendation. 

ERNEST.H. BURT, 
Brigadier General,· U.S. ·Army, 

Assistant Judge Advocate General. 

4 Incl.S: 
Incl. l·- Record of trial. 
Incl. 2 - Holding of Board of Review. 
Incl. 3 - Form of action. · 
Incl. 4 - Form of general court

~ martial orders. 

(Sentence vacated. GCY> 81 USAFFE, 19 Sep 1943) 
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WAR DEPARTMENT 

Army Service Forces 
In the Branch Office of The Judge Advocate General 

Melbourne, Victoria, 
Australia. 

Board of Review 31 A:ugust, 1943. 

CM A..:665 


•
UNITED STATES ) Trial by G,C.M., convened at 
) He.adquarters, Americal Division, 

v. 	 ) APO 716, 28 July, 1943. Dis
, ) honorable discharge, total 

Private ERNEST·MELONAS (20607123), ) forfeitures, and confinement 
Medical Detachment, 132nd Infantry,). for ten years. Execution of 

sentence suspended. 

HOLDING by the BOARD OF REVIEIV 

STAGG, ROBERTS, and MURPHY, 


Judge Advocates. 


1. The Board of Review has examined the record of trial in the case of the 
soldier named above and submits this, its opinion, to the Assistant Judge Advocate 
General,.Branch Office of The Judge Advocate General, Melbourne, Victoria, . . 
Australia. 

2. The accused.was tried upon the following charge and specification: 
. . ' 

CHARGE1 · · Violation of the 75th Article ?f War. 

Specifications In that, Private·Ernest Melonas, Medical Detachment, 
132nd Infantry, did, at Guadalcanal, Solomon Islands, on or . 
about December 26, 1942, run away from his assigned ur4t which 
was then engaged with the enemy, and did not return·thereto 
until January 9, 1943, at which time the engagement had been 
concluded. • 

, 
The' accused pleaded not guilty to the charge and specification. He was found 

guilty as charged, and sentenced to be dis~onorably discharged the service, to 

forfeit all pay and alloWa.nces due.or· to become due, and to be confined at hard 

labor for ten years. The reviewing authority approved the sentence but sus- · 

pended its execution~ · 


3. The ~vidence for the prosecution shows that on or about December 18 . . 

or 19, 1942, the 132nd Infantry went into combat at Guadalcanal, .Solomon Island,s'' 

(R,20). Accused was a "company a:!id11 man of the Medical Detachment (R.6) of "if. 

Company B; of this regiment~ His duties were to render first aid.to both sick 

and casualties of his company. Accused performed these duties until some time 

between the 20th and the 24th of December when he 118.S sent back ~o the rear area 

11 to get a grip on himself". Accused was in a nervous and exhausted condition. 

"Be was suffering from war-neurosis. His nerves were shot" (R.~6). He was 

·complaining of nausea and showed signs of malaria. The battalion surgeon · 
."thought·a 	day or two of rest would snap him out of it and that he saw signs of 
the man becoming overly nervous. In other words he was exhausted and did not 
have the grip that he should have had11 (R.23). . 

.. 
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Accused returned to the medical detachment about 24.December, 1942. 

Captain Stotz, M.C., testified that accused "was the same as when I saw him 

back in the area• (R.19). Accused was· nervous and sick and there were signs 

of malaria (R.36). Major Belmonte, M.C~, testified, that he· saw accused and 

"asked him how he felt. He replied that he felt shakyA I told him to go 

get a good days rest because he was going up to the.line the next day.· His 

condition did not appear to warrant a return to the rear" (R.22). 


On or about December 26, 19~, Company B called for an' aid man.and accused 
was mies~. He was found on January 9, 1943, in a tent about a mile .and a half 
in the rear by Staff Sergeant Vaupel! who had heard that a medical man 118.S in that 
locality. The sergeant testified that when he saw accused, accused 1was "nervous 
and jittery* * *As soon e.s I found him he went to pieces* * *He bro,ke down and 
cried" (R.13).. When asked shortly afterwards to explain his absence accused said 
"something about being tagged by the lOlst Medical Regiment~. · There was no record 
in Company B. that such had occurred nor does the record contain any evidence of 

· : accused's actions during his ab·senc'e• · On January 10 or 11, accused was sent to 
the hospital "Ii.th "fever of malaria" (R.20). 

Captain Stotz testified that accused had been assigned to his.organization 
since prior to its departure from the United States and that he had never noticed 
any c.ondition in accused that indicated mental instability (R.41) • · The Captain · 
further testified that he saw accused for ten or fifteen minutes when he ~ccuse2J 
reported back to his unit on about 24December. On that occasion there was no 
sign that accused was •insane" (R.17) and he "never had any reason to believe that 
he is insane before or.after coming here"(R.16)J that he did not "qualify as a 
psychiatrist, but as a general medical practioner I 'would say that he us sane". 
(R.19). : ·. . ' . · · ..... , 

· Major Belmonte.~esiified that accused was transferred to his organization 
about 15 January, 1943. Between that date and the time of the trial nothing 
had occurred which woUld leAd him to thilllc that accused was mentally unbalanced 
(R.39) • , 	 . . 

: 

,The accused elected to remain silent. 

The defense called as ...i tnesses 1st Lieutenants Forbes Burgess and Samuel . 
Burak, the member• of the board who examined the accused to determine his sanity :· 
pursuant to a letter to the Commandfng Officer, 7th Evacuation Hospital, APO 913, 

'dated May 18, 1943.: Lieutenant Burgess identified the report of the board,· ... 
introduced in evidence and marked Defense Exhibit "A". The report in pertinent 
part follows 1 • · · 

\ ,, 

"l. * * * .. 
2. ' A review of his pa~t' }\istory. reveals that in July, 1941 while at , .· 

C&Jnp Forrest, Te~ssee,· he had a .'nervous breakdown' a:ild ~s hospitalized" 
tor a period of two months •. ·: .A.180, previous to. his induction on March 4, 
1941, he had been nervous, jittery and unable to concentrate'for about 
a period of si~ months. · · , 

· 3. In regard to the inciden~ leading to his alleged desertion he 
states that late in December, after being in.the front lines tor 3-4 
days, he became weak, nervous and.suffered from nausea and vomiting. 

· He liB.B Bent back to ~the Regimental Aid Station tor two days where · 
he claims he continued to be jittery; ·tremulous, .could not sleep and· 

. 	had no appetite. \ Upon' reporting back to Capt. Stotz he was told to .·. 
return to Company Bas an Aid Man•: .Hens nervous at this time, and 
remembers digging himself into a i'ox;.hole at .the c.P. of Company B. · 
He recalls ,having Chrisbnas dinner. ·iith the Company and remembers · 

. making several drives with them the next day until they hit some ' 
pillboxes. . From then on,, things are ha,zy and he recalls' nothing 
more, except for a few isolated iJ?.cidents until a Sergeant found him 

.2. 
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in a different Company area in the rear. He haa no iaea 
as to how he got there, or what took place during the inter
vening approximate two week period. At the time that he was 
found he was highl.Y nervous, shaking, nauseated and vomiting •. 
During the time that this information was obtained from the 
patient he. manifested .intense emotional excitement, appre
hensiveness, marked tremor, and other evidences of emotional 
instability. Repeated attempts with psychotherapy have failed 
to bring back any recollections ~or his pe.riod of amnesia. 

4. After a careful review of the evidence submitted, and 
after seeing this patient at numerous interviews over 'a period 
of two weeks, the examiner has arrived at the following opiniona 
This soldier gives evidence of emotional instability and nervous 
traits of character which have been present since prior to his 
induction into the ".Army. At the time of commission of'. the alleged 
act of desertion it is felt that he did not have the retention 
of his full mental faculties, due to the fact that he was·under 
severe mental strain and highly emotional, which led tQ the develop
ment of an acute hyster~cal amnesia, precipitated by his underlying 
anxiety state. In is further felt that this man was not responsible 
for what occurred auring the alleged period of desertion as he did 
not have control' of his mental faculties and reaso~ing power. It 
is believed that the above should be considered as strong, extenu
ating circumstances in any charges brought against this soldie~" · 

(Ex. A). 

He further testified 

"It is my opinion that.at that time he was suffering from a severe 
anxiety state. I cannot say exactly when it started but I. 
believe that he was suffering from amnesia which was precipitated, 
of.course, by this underlying anxiety state. This condition 
has been established for a considerable time as a result of static 
amnesia, however I do not know what time it started. He did not 
have full control of his mental faculties and was not able to 
distinguish right from wrong. I believe that he should not be 
held responsible for his actions during that period". (R.25). 

·* * 	* 
* * * In civilian iif'e would this be sufficient to have 
him committed to an asylum?. , 

A. 	 No. He might be put there temporarily until he recovered 
·from amnesia. As long as he is in this amnesia state he 

should be confined or under close supervision in some way 
because he does not know lihat he is doing. In civilian 
life he.would be placed in a hospital.or a mental institution 
if found in that condition. 

In your opinion is .the man fit for military duty?Q. 

A.. No, sir." (R.26). 


* * * 
. " Q. In your opinion, when a man is in the mental ~onditi on · ·• . 

as you say in your report about this man, is he partial.ly1 
fully, or not responsible for his actions while in that 
state of mind? 
Well, 	I think when you say he is not fully responsible youA. 
cover it." (R.28). · 

http:hospital.or
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'\: Lieutenant Samuel Burak qualified as an expert psychiatrist, having 

engaged in this type of work exclusively for the past seven years. He fully 
subscr~bed to all opinions set forth in the report marked Exhibit "A~ and 
testified that the report was ;yri tten jointly by Lie•ltenant Burgess and himself 
(R.31). He further testified 

"o 	 From your observation and. examination of the accused,
.~'!."'· . f..f 	 over a period of two weeks, have you reached an opinion 

as to the mental condition of the accused on or about 
December 26, 1942.? 

A. 	 I have. 

Q... 	What is that opinion? 
A. 	 I believe that Private Melonas was suffering from a 

severe anxiety state brought on by emotional strain and 
that this emotional strain finally led to hysteria and 
amnesia, or loss of memory, which period of amnesia /
lasted three weeks. During that period he was not · 
responsible for his actions and did not have control of 
his senses." (R.31-32). ' 

4. Innnediately after arraignment and prior to accused's ple~ of not guilty, 
the defense moved for a continuance until August 16, 1943. {a matter of 19 days), 
on the ground that material evidence was not available for his proper defense. 
The court 1'18.S advised that efforts had been made and interrogatories proposed to be 
sent to Camp Forrest, Tennessee, for medical records which would show that accused 
had been confined in a hospital at that camp for three month~ for a mental illness. 
Such interrogatories were not sent upon a·dvice of the Division Staff Judge Advocate 
'Who suggested a radiogram in lieu thereof. No reply to the ra,diogram had been 
received as of the date of trial. The court denied the motion, the President 
stating 

"There is no reasonable cause shown for the continuance 
of the trial. The grounds as called for in the application 
does not apply to paragraph 52b which has been ~ead to the 
court. The condition of the accused sometime prior. to the. 
alleged offense is not necessary. The court will continue." 

. (R.4b), 

The record does not disclose that the court was aware of the fact that an examination 
had been made by a Board of Examiners as to accused's sanity, and if not so aware 
of such fact, the motion for a continuance should have been granted. It is 
realized that speedy trials are essential for the proper administration of military 
justice and that it is the duty of the court to perform this function to the end 
that the guilty shall receive .sure and swif,t punishment and the innocent set free. 
But nothing shall be done Wherein an accused may be deprived of his constitutional 
right to have his day in court a.p.d to present any evidence which is necessary and 
essential to his proper defense. In the instant case accused was many thousands 

. of miles from the place where im~ortant evidence he alleged to be to his benefit 
was located, and a bone fide effort to secure the SBJ'!le through military channels 
having been made, simple justice demanded that the continuance of less than three 
weeks should have been granted. However, the question becomes academic in view 
of the findings by the Board of Examiners 'Who state in their report (Ex. A) that 
they gave consideration to such evidence. 

• 
5. The question presented to the' Board of Review for its consideration is 

the sufficiency of the evidence to sustain the court's findings of guilty as alleged. 
Accused's sanity having been placed in issue, its proper determination by the court 
is essential to give legality to its findings, for if accused be mentally irresponsi
ble at the time of the alleged offense he cannot be held accountable therefor, On 
this q~estion the Manual for Courts-Martial, 1928, directs that 

·~flhere a reasonable doubt ~xists as to the mental responsibility 
of an accused for an offense charged, the accused cannot legally 
be convicted of that offense* * * n. (par. 78, M.C.M., 1928) • 

4:. 
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This provision places the ~urden of ultimate persuasion 'With refe t th
"b"li rence o et 1men a respo~s1 l ty of accused upon the prosecution and recognizes the funda

mental principle that ~11 men are deemed innocent until proven guilty (par. 219, 
M.C.M., 1921). On this point the United States Supreme Court has made th 
following authoritative pronouncement1 • · e 

"* * * Strictly speaking, the burden of proof, as those 
words are understood in criminal law, is never upon the 
accused to establish his innocence or to disapprove the 
facts. It· is on the prosecution from the beginning to 
the end Of the trial and applies to every element necessary 
to constitute the crime.* * *" 
" * ** 
"Ir insanity is relied on and evidence given tending to 
establish that unfortunate condition of mind, and a reason
able well-founded doubt is thereby raised of the sanity of 
the accused, every principle of justice and humanity del'l8llds 
that the accused shall have the benefit of the doubt" (Davis 
v. United States, 160 u.s., M9. ~ited in~· CM 116b9IiJ:" 

In the determination of the type and extent of mental derangement or 
disease which will relieve one of criminal accountability the Manual for Courts
Martial, 1928, provides 

" * * *A person is not mentally responsible for an offense 
unless he was at the time so far free from mental defect, 
disease, or derangement as to.be able concerning the par
ticular acts charged both to distinguish right from wrong 
and to adhere to the rig!:t" (par. 78, M.C.M~, 1928). 

' Similarly, Winthrop states 

"To constitute a defence on the ground.of insanity, it may 
be made to appear, * * *, on the other hand, that. though 
av.'!l.re of the nature and consequences of his act, as v.e 11 as . 
of its wrongfulness or its illegality, he was prompted by 

I' 

such an uncontrollable impulse as not to be a free ag_~nt" 

. ' {Winthrop, Mil. Law & Pree., reprint 1920, P• 294). . . 


In CM 116694, ~· The Judge Advocate .General cited the following language w.i.th 
approval 

"Men, under the influence of disease, may know the right,. 
and yet be powerlesstc>resietthe wrong. The 11ell-known 
exhibition of cunning by persons admitted to be insane, in 
the perpetration of an illegal act, would seem to indicate 
comprehension of its evil nature and legal consequences, and 
yet the power of self-control being lost from disease, there 
can be no legal responsibility." . - 

Likewise, in ClC 124243, Harris, The Judge Advocate General held that evidence 
showing acute melancholia or emotional insanity presented a valip defense against 
the offense char~ed. Although this just and humanitarian doctrine· is not re
cognized in all jurisdictions, it is definitely a part of our mi~itary law (CM
223448, Riesenman), 

In the light of the foregoing authorities whether the prosecution has 
discharged its duty to prove that accused was m~ntally responsible at the time of 
the alleged act must be determined from the evidence as found in the record. 

http:av.'!l.re
http:ground.of
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The Board of Medical Examiners duly appointed by competent authority 

reported 

"In is further felt that this man was not responsible for 
what occurred during the alleged period of desertion as 
he did not hav'e control of his mental faculties and reason
ing power" (Ex. -A) • ' 

"He did not have full control of his mental faculties and 
was not able to distinguish right from wrong" (R.25, under
scoring supplied). 

Furthermore, each member of the board testified that it was his opinion, after 

personal examination, that accused was not mentally responsible for his acts 

at the time in question and should not be held accountable therefor. It 

therefore follows that accused was unable to either distinguish right from 

wrong or to adhere to the right. One of the members of the board qualified 

as an experienced psychiatrist, and the other as an expert of the medical 

profession. There is no evidence introduced by the prosecution, to negate 

the findings of the board of medical officers. Captain Stotz testified that · 

for the period prior to 24 December he had never no~iced any condition in accused 

that indicated mental irresponsibility and believed him to be sane at tha~ time • 

•The witness qualifies his opinion, however, by further testifying that he did 
not examine the accused "from a psychiatric standpoint". Major Belmonte expressed 
no opinion as to the mental responsibility of accused from 26 December, 1942, to 
9 January, 1943. but only for a time subsequent to the offenses herein alleged. 
Giving full credence to the statement of these two witnesses that they-noticed 
nothing in the actions of accused to indicate that he was un'Q_alanced, it is ob
served .that neither of them testified that the accused was so free from mental 
defects as to be able to "adhere to the right" at the times under consideration. 
As to this phase of the mental irresponsibility of accused, the testimony of the 
medical experts stands .uncontradicted. In fact, the testimony of Captain Stotz 
and Major Belmonte and other witnesses for the prosecution with reference to the 
physical and nervous condition of the accused immediately prior and subseque~t to 

. his disappeara~ce that "he was suffering from war-neurosis - his nerves were shot 
he was nervous and quite exhausted• he was nervous and sick ~nd there were signs 
of nausea - he was nervous and jittery, he broke down and cried n confirms the 
opinion of the medical board as to the emotional instability of the accused and 
tends to corroborate the positive and definite conclusion of the medical board. 

The Judge Advocate General has stated in a closely parellel case 

(CM 223448, Riesenman) 

n * * *the record presents no satisfactory explanation 
why the clearly expressed and deliberate opinion· of these 
experts, ~card of medical officers?, whose unimpeached and· 
unprejudiqed testimony presents pr~a facie proof that the 
accused was unable to adh~re to the rigri't* * * !J.t the time 
of this offens:iJ should have been rejected by the court. 
Concerning the duty of the court-martial to consider such 
testimony, it has been said thats 

' * * *While it is the function of the court as 
triers of fact to consider ~e report of the board and 
accord to it that weight and credence to which, in the 
judgment of the court, it· may be entitled, yet since 
the report of the board, supported by other evidence, 
was unimpeached by tti.e prosecution, it is priia facie 
proof of mental derangement and the court cou ~ 
entirely disregard such evidence* * * '(CM 12825~, 
Reppberger). . 

. " Furthennore, Mr. Justice Harlan, in the case of Davis v. 
United States, cited above, concluded with the following ob
vations_:_____ · 

6. 
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1 *· * * No rns.n shall be deprived of his life under 

the foM"!s of law unless the jurors vlho try him are able, 
upon their consciences, to say that the evidence before 
them, by whomsoever adduced, is sufficient to show 
beyond a reasonable doubt the existence o.f every fact 
necessary to constitute the crime charged.' 

"In view of the sto.ndards definitely established by 
the foregoing authorities and the rule of law Wrich places 

.the burden of ultimate persuasion on the prosecution to 
show that the accused could adhere to the right * * *t!_On 
the date of offense allege§, we are impelled to the con
clusion that the prosecution, not only failed to discharge 
this burden of· proof, but also failed to rebut the positive 
findings of the Medical Board appointed to determine the 
mental condition of the accused. Accordingly, the findings 
of guilty and the sentence should be disapproved. * * * " 

6. For the reasons above stated the Board of Review is of the opinion 
that the record of trial is legally insufficient to support tile findings of 
guilty of the charge and the specification thereunder, and the sentence. 

JOHN 	 A. STAGG"- Absent , Judge Advocate. 
Colonel, J.A.G.D. 

,Aµ(},.A ~~· . Judge Advocate. 
Lt. Colon~, J.A.G.D. 
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WAR DEPARTMENT 
~ 

81tANCH Ol"l"ICIE 01" THIE JUDGE ADVOCATIE GIENIEltAL 

A.P.O. 924, 
3 September, 1943. 

SUBJECT: 	 Record of trial by general court-martial in the case of 
Private Ernest Melonas (20607123), Medical Detachment, 
l'.32nd Infantry. 

TO Commanding General, U.S.A.F.I.S.P.A., A.P.O. 502•. 

l. Inclosed is the record of trial described above and the 
holding of the Board of Review in this office that the record of trial 
is legally insufficient to support the findings of guilty of the charge 
and the specification tbareunder and of the sentence. I concur in that 
holding and recommend the necessary corrective action to vacate the findings 
and the sentence. · 

2. A form of action effectuating this recommendation is inclosed 
for your c.onvenience in the event that ~~colllmended. 

Emm3T H. BURT, 
Brigadier General, U.S. Anny, 

Assistant Judge Advocate General. 

3 Incls: 
Incl. l - Record of trial. 
Ingl. 2 - Holding of Board of Review. 
Incl. 3 - Action sheet. 

(Findings and sentence vacated. GC:l.D 26, USAFISPA, 7 Oct 1943) 
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WAR DEPARTMENT 
' Arm:r Service Forces 

In the Branch Office of The Judge Advocate General 
Melbourne, Victoria, 

Australia. 

Board of Review 
10 September, 1943. 

CM A-675 

UNITED STATES 	 ) 

) 


v. 	 ) Trial by G.C.M., convened 
) at APO 932, 5 August, 1943. 1st Lieutenant JOHN M. ATKINSON ) .Dismissal.

(0·330934), Service Command, APO )

709, on special duty with Service )

Command, APO 932. ) 


HOLDING by the BOARD OF REVIEW 

STfl.GG, ROBERTS, and MURPHY, 


Judge Advocates. 


1. The record of trial in the case of the officer ~ed above has been 
examined by the Board of Review, and the Board submits this,· its opinion, to 

the Assistant Judge Advocate General, Branch Office of The Judge Advocate 

General, Melbourne, Victoria, Australia. 


2. The accused was tried upon the following charges and specifications: 

CHARGE I: Violation of the 93rd Article of War. 

(Finding of not guilty} 


CHARGE II: Violation of the 95th Article of War. 

Specification: In that 1st Lt. John M. Atkinson, Service 

Command ,;PO 709 on special duty with Service Command 

APO 932, was; at APO 932, on or about July 13, 1943, 


. 	guilty of conduct unbecoming an officer and a gentleman 
by being drunk in the Officers' Club. 

CHARGE III: Violation of the 96th Article of War. 

Specification: In that 1st Lt. JohnM. Atkinson, Service 

Command, APO 709 on special duty with Service Command 

APO 932, was, at APO 932, on or about July 13, 1943, 

drunk and disorderly in the Ordnance Company area. 


The accused pleaded not guilty to all charges and specifications. ·He was 
found not guilty of Charge I and its specification and guilty of Charges II 
and III and the specifications thereunder, and sentenced to be dismissed the 
service. The reviewing authority approved the sentence and the confirming 
authority confirmed the same. Pursuant to Article of War 50!, the record 
of trial was forwarded to the Board or Review; Branch Office of The Judge 
Advocate General, Melbourne, Victoria, Australia. 
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3. The evidence shows that accused, a member of Service Command stationed 
at Guadalcanal, Solomon Islands (R.44) was, on 13 July, 1943, on special duty wi~h 

the Service Command stationed at Efate, New Hebriges. That evening accused, in 
compaey with Lieutenant Orville E. Galyon, left the Ordnance Area about six o'clock 
P.M. to dine at a place known as "Francois•, being joined there by Lieutenant ' 
Robert J. Wedner. At dinner accused had some type of liquor. Finishing dinner 
the three of them went to the.Officers' Club·arriving there about 8 o'clock P.M. 
(R.14). At the Club most of the officers were drinking. Many quantities of 
drinks, consisting mostly of hard liquor, were placed on the table and consumed at 
will. After nine o'clock accused ws "boisterous * * * was excessivel1 drunk. 
He fell out of his chair. * **His conversation became incoherent.• (R.5). Major 
Paul I. Donnelly testified "He started giving me some nasty remark and I overlooked 
it realizing that he had been drinking **·*and when I got up to leave he stood 
up and lost his balance and fell over and pulled the table on top of him0

• Accused 
was under the influence of whiskey; was not rational, and there was no continuity 
in his thought process (R.35, .36). He fell to the f'loor (R•.38); was drunk and 
in a stuporous condition (R.43). Accused left the Club in a jeep about 10s45 P.K. 
to return to the Ordnance area with Lieutenant Wedner. Going from the Club to 

the jeep he fell over a chair and was picked up by Lieutenant Wedner, who helped 
him in to the jeep (R.15). Ou the way back to the Ordnance area "He weaved about 
a bit and held around my shoulder to keep from falliDg out" (R.21). Arriving at 
the Ordnance area Lieutenant Wedner, with the assistance ot Lieutenant Day, took 
accused to his faccused 1i) quarters and put him to bed (R.16). Accused immediately· 
"jumped up again*** started searching in his field equipment ***feeling up 
and down the wall * * * until finally he came to something * * *" and 8 he then 
stopped his searching" (R.17). Upon being asked by Lieutenant Wedner what he had, 
accused replied, "I have a gun° and that he was going to shoot the Lieutenant. 
Lieutenant Wedner testified "* * *I heard it click and I started to move myself 
and the gµn went oft and hit me in the wrist * * *". (R.18). Witness then grappled 
with accused and with the assistance of Lieutenants Day and Pavalko disarmed accused. 
Lieutenant Wedner then ~ent to the hospital accompanied by Lieutenant Day. At 
the hospital Lieutenant Wedner stated •This whole thing was an accident• {R.24). 
From the hospital Lieutenant Day notified Captain Munger of the incident and was 
ordered by Captain Munger to return to the detachment and ~see that Lt. · . 
Atkinson was taken care of and watched -- placed under guard• {R.6). Returning 
to accused's tent, Lieutenant Day accompanied by Lieutenant Rector foilnd accused 
was not there. In compall.Y' with other officers they began searching the area. 
Hearing a call "Halt! Haltl or I'll shoot" they ran down the hill and found 
accused be.eked up against· a mess kit washing·rack, suirrounded by two enlisted men 
of the guard, clad only in his shorts and covered with mud "from head to foot". 
Accused was then given a be.th and put to bed and placed under a guard (R.7). 

Prior to the shooting Lieutenant Floyd D. Rector, whose tent was near that 
of accused, was awakened by the singing of accused, Lieutenant Day and Lieutenant 
Wedner. About 15 minutes later he heard,a shot~ and immediately Lieutenant Wedner 
said "God-damn it, ~u've shot my arm off" (R.26}. He immediately went to ac

cused's tent, gave first aid to Lieutenant Wedner and took accused's automatic .45 
pistol be.ck to his own tent and placed it in his trunk locker (R.26-7). Examination 
showed the pistol jammed with an empty cartridge, with live ones in the clip. 
Returning to accused's tent, with the assistance of Lieutenant Pavalko, accused 
was ·put to bed. Later that night he heard a noise like something "beating on a 
tin can with a hard object". Upon returning to accused's tent he found him kneeling 
at the head of his cot •as though he was hiding from me" (R.28J. He found that 


apparently the noise had been caused by the accused beating on an insecticide can 

with an M.9 rif'le grenade. A subsequent examination of the grenade showed that 


.	the firing pin had been •pulled". Fortunately the grenade proved to be a "dud" 
(R.28). 

· Accused elected to remain silent. By stipulation the defense introduced 

in evidence statements showing that ac~used was an expert in the repair of fire

control instruments, the knowledge necessary for such being attained only by a 

high degree of specialization, accused being "the only person having such knowledge 

in this area.• His ratings were all "excellent". Also, statements of accused's 

former and immediate commanding officers, all of whom spoke of accused in the most 

commendatory terms were introduced. Major Charles Lawrence, M.c., was Qalled and. 

testified that the nature ~t accused's precision work and mental concentration 


2. 
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incident thereto over a period of 18 month.e was calculated to make one become 
:•"more or less nervous*** and apprehensive", (R.45) and in answer to a hypo• 

thetical question recounting accused's actioll.3 for the entire evening in question, 
stated •I would assume his state of mind ~ be that of an alcoholic" (R.18). 

Captain Gaylon, recalled, testified that he was with accused from the time 
they arrived at the Officers' Club until they left. That accused w,as "drunk"; 
in a "stuporous condition"; •numb"; that accused "came down here from Guadal
canal * * * and had an atmosphere about him of wanting to relax a little." He 
was.sort 9f "jumpy" and to a certain extent •tense" (R.43). 

4. The evidence is clear and convincing that the accused did, at the 

time and places alleged commit the acts set forth in Charges II and III, and 

the specifications thereunder. 


That he was drunk at the Officers' Club is unquestioned • 

. "Drunkenness alone may constitute a violation of A.W. 95, 

where it is alleged as the.sol~ offense, unaccompanied by 

any allegation or proof of disorderly conduct." (sec. 453(12), 

Dig. Ops. JAG, 1912·40). , · 


"It is a mistaken notion that the AnIIY can be disgraced, 

or discredited, by the misconduct of one of its members 

only if that misconduct is seen by outsiders.• (CM 202846, 

sec. 453(10), Dig. Ops. supra). 


The court by its findings determined that accused's conduct as alleged in Charge 
II. and its specification at the Officers' Club was unbecoming an officer and a 
gentleman. . There is evidence in the record which supports such findings. • 

It is equally true that he was drunk and disorderly in the Ordnance area, 
and had it not been for the prompt action of one of his fellow officers in ad
vising the guards not to shoot, and the fortuitous.circumstances of the rine 
grenade being a "dud•, accused would, most likely, not be alive today. 

The evidence is clear that accused had been an efficient and valuable. 
officer. However, the evidence is equally clear to support the court's findings 
of guilty and the Board of Review fiJids nothing in the record warranting that 
such findings should be disturbed. 

5. For the reasons above stated the Board 
0

of Review is of the opinion that 
the record of trial is legally sufficient to support the findings of the court, 

· _and the sentence. ' 



'· 




WAR DEPARTMENT 
Army Service Forces 

In the Branch Office of The Judge Advocate General 
Melbourne, Victoria, 

Australia. 

Board of Review 15 September, 1943. 

CM. A-6S7 

UNITED STATES ) 
) 

v. 	 ).
)' 

Corporal Virgil 0~ Banks Jr. (38043346) ) 
and 	 ) 
.Private First Class Edward Nevers ) Trial by G.C.M., convened 
(38053171), both of Company F, 29th ) at APO 922, l June, 1943· 
Quartermaster Regiment; and ' ) As to each accused: Dis

honorable discharge, total 
Technician 5th Grade Millard Cauthen ) forfeitures, confinement for 
(34060538), ) life. United States Feni

) tentiary, McNeil Island, 
.Private First Class George Stillwell ) Washington.
(34060138), and ) 

) 
Frivate Haywood Williams (34039786) 1 ) 
all of Company G1 48th Quartermaster ) 
Regiment. ' ) 

HOLDING by the BOARD OF REVIEW 
STAGG1 ROBERTS, and MURPHY1 , 

· Judge Advocates. 

1. The record of trial in the case of the soldiers named.above has been 
examined by the Board of Review and the Board sul::mits this, its opinion, to the 
Assistant Judge Advocate General, Branch Office of The Judge Advocate General, 
Melbourne, Victoria, Australia. 

2. The accused-were tried upo~ the following charge and specification: 

CHARGE: Violation of 	the 92nd Article of War. 

Specification: In that Edward Nevers, Private First Class, 
Company "F•,.29th QuartermEtster Regiment, Virgil O. Banks 
Jr. 1 Corporal, Company "F" 1 29th Quartermaster Regiment, 
George Stillwell, F.F.c., Company "G" 48th Quartermaster 
Regiment, Heywood Williams, Private, Company "G", 48th · 
Quartermaster Regiment and Millard Cauthen, Technician 5th 
Grade, Company "G" 48th Quartermaster Regiment, did, at 
Townsville, Queensland on the 13th day of April, 1943, 
jointly and concertedly, with malice aforethoug~t, wiil:rully, 
deliberately, feloniously, and unlawfully, and with pre
meditation, kill one Charles E. Hawes, Technician Fourth 
Grade 3481 Ordnance Company, a human being, by striking him 
on th~ head wit~ a push broom and by kicking him on the head 
and body.with their feet. 
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Ea.ch accused.pleaded not guilty to the charge and specification and 
was found guilty as c~arged. They were each sentenced to be dis
honorably discharged the service, to forfeit all pay and allowances 
due or to become due and to be confined at hard labor for· the term 
of his natural.life.· . The reviewing authority approved the sen'.". 
tences and designated the United States Penitentiary; 1.i:cNe11 Island, 
Washington, as the place of confinement. Pursuant to Article of· 
War 50i,·the record of trial was forwarded to the Board of Review, 
Branch Office of The Judge Advocate General, Melbourne, Victoria, 
·Austral!~,· 

3. · The competent evidence for the prosecution shows that on 
·April 13, 1943, the decea.sed, T/4 Charles E. Ra.wes, left the house 
o;t u.Llss Kathleen Burrows, 18 Plant Street, West End, Townsville., at 
a.bout a quart·er pa.st eleven o'clock. P .M., presumably to return to 
his camp area at Stuart Creek (R.61}. He returned about fifteen 
minutes later and asked Miss Burrows for his gun and flashlight,
stating he wa.:;i "going to kill some of those son of bitches, mea..'ling
the negroes 11 ., At this time the pistol was loaded and ready to fire 
(R.63}. Deceased then went to the entrance of the area of Company
G, 48th Quartermaster Regimen~, and stated to the sentry, Private 

· James Brooks, that he wanted to s ee the Sergeant of the Guard, saying 
11some colored soldiers up the street wanted to jump on lile 11 • When 
asked by the· sentry if the colored soldiers had hit him, "'deceased 
replied, "No, they didn't hit me. They tried to jump me. I want 

-	 the Sergeant of the Guard to bring the soldiers that just went in 
and to bring them back up here, 11 At this time the deceased drew 
hiS pistol and·pointed it at the sentry telling him to 11back up"
(R.80, 82). While.this was happening all five of accused were 
standing from eight to fifteen feet away .from deceased but took no 
pa.rt in the affair (R.83, 84). Corporal Allen came up at this 
time and deceased asked him if he was.the Sergeant of the Guard. 
Allen replied that he was not and deceased then said-to. Allen that 
he wanted·to see the Sergeant of the Guard (R.85}. Private Junius 
E. Joseph, who had accompanied Corporal Allen to the scene, picked 

up the sentry's rifle, and "stuck'it in his /decea.sed'Y side and 

told him to drop the gun" (R.119}. Corpora! Allen then disarmed 

deceased and with Private Joseph returned to the camp area, the 

former carrying deceased's pistol (R.85}. · 


'Deceased,_~:Q:~n begru{ to' 11rassle 11• with accused Nevers who threw 
him to ··the road; deceased falling· "on his back with his legs bent 
at the knees and in the .air and his, elbows resting on the ground
and his. two hands in the air". (R.86) ;. Accused Nevers then ran; to 
the sentry:box whfo:h~wa& about twenty feet away and p:ot a "push
broom", which was.admittedin evidence as Exhibit "E" and-described 
by.~ a witness as follows: . 

11 * * * a pretty heavy broom * • • the handle· of the 
broom is four foot two inches from where it fastens 
to the base to the end; the broom across the butt of the 
face of the broom where. the straws are fastened is sixteen· 
inches; the thickness of the broom at which the bristles 

·or the.straws are fastened into are one and three fourths 
inches; the base of the broom a.cross is approximately
five inches; the straws'to the broom•come to seven or 
eight inches" (R.71, 72}. 

' . 

He r~urnea. and. s trt1c}t dece!ls ed on . the. head with 1t, while dee eA.!3 ed· 
was in "a position on his hands and knees wfth his face dowri.waro" (R. 
87 # ·1;39) ~· · Accllsed N'e·v~r~.. then threw ..t:P,e, broom down and went away• 
Private Srooks, the sentry, testified that "i~~"IJately" thereafter 
t~.e .. <:>.~het; four.. ~~cu.~ed " * * *~!eked the white soldl:"e?" that was lay~·
1~_-:_n:-the ground. * * * They-Wirs k1cl!:1ng ..him between his legs and 
tnen they kicked - seems to me rn:e ·they was· kicking him all over..... 
(It.BB). 	 . ·- ·~-·---·· 

2. 


11 
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Upon being asked if he could see any particular one of ·accused 

kicking deceased, he replied "Well they had their backs to me when 
they first started to kicking him. They were all huddled up to
gether and they came around him with thelr backs to me and I couldn't 
tell 	what particular one was kicking him." 

"Q. 	 At the time the four accused were kicking him 

did you see him do anything? . 


A. 	 No, &ir - he didn't do nothing but lay down 

there then whilst they were kicking him." 


Shortly thereafter the four accused left and went in the direction 
of camp (R.88). 

Deceased then crawled across the road to a ditch from wh,l9h he 
was ls.ter picked up and taken to· the 12th -Station. Hospital. Upon·
arrival at the hospi._tal an e.xaminati'on showed deceased to be ilia 
eon:ia, · sufJ_~:r~ng from a severe..:intre.cranial and tntracerebral heip.or
J;'hage. His condition was such that 11 an operation -was· .not. indicated 
in any sense, as it was doubtful the_ patient would surviv~ the· trip 
to· the. operat!ne roQJll11 · (R.22). · He had severe lacerations· and 
b~~ises .about his face; a _cut ahd-brµises over his right -~yebrow 
and on the right aide of tlie head... over the temporal region; . a cut 
iri-the· center o·f the forehead; bruises over the· left. eyebrow; ·-the 
lips very thickly .swollen and ~ small P.enetrating wound about.ot].e. 
inch -in depth under the shoulder. blade four inches from the-spinalcolumn. -.-· · · .,... ·. ... " .., .... "- · ·" 

Captain Kenneth R.- Cross, M.C. testified 

. "Q. In view of the findings you previously have stated 
to the court, would the injuries to the body as 
indicated by the firidlngs you have just submitted 

" 	 be contributive to the cause of the death of 
Charles E. Rawes. · 

A. 	 They may have contributed but they.don't play.a 
very major role. . · • 

Q. 	 In your opinion would the blow delivered to the 
right hand side of ~he head of Charles E. Hawes 
have rendered Charles_E. Rawes in the state of ' 
shock? 

A. 	 Yes. 

Q. 	 Iri your opinion would any blows delivered to the 
body of Charles E. Hawes after the blow to the 
right hand side of the head be contributive to 
that state of shock? 

A. 	 I can't say that they did or didn 1t.. My opinion
·is that they would." (R.41). _ 

Deceaserl. • ..dieil. ..the~.ne.xt morning at 9 :50 A •. J!:. from 11fllJ!ltracra.nial 
:hemorrhage or ini!racranial !).emorrhages e.s Et direct result...o.t frac
tures or-tile· skull" {R. 35). 

: The .defenae ·introduced no testimony and each acc_\lsed elected 
to remarn-·s.1J.ent." . . 
~--··· 	 .. . 

4. The record of trial presents two ~uestions for the con
sideration of the Board of Review, viz: 

a. What was the causal connection between the severe 
'Slows inflicted, first.by Nevers, and subsequently by
the other four accused, and the death of deceased? 

3. 
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b. Does the evidence support the court's findings that the sever
al accused acted with malice aforethought? 

The evidence is uncontradicted that accused Nevers struck the de
ceased on the head with a push-broom, the very nature of which, con
sidering the manner of its use, would likely cause death ar grievous 
bodily harm. The evidence sustains the conclusion that the primary 
cause of death was produced by this blow. "Immediately" thereafter 
the four accused began kicking the critically injured deceased "all 
.over". The nature of deceased 1 s many injuries found on his body
fully warranted the court in inferring that those imposed by the group 
were mortal and were a contributing cause of deceased 1 s death, although 
not such as to vary the effects of the first injury to the extent that 
it could ·be said that a new circwnstance intervened, which in itself, 
produced the primary cause of the death and to which the death is attri 
butable. From the evidence the court could properly infer that the 
latter assault augmented the primary cause.of death and death ensued, 
not as a result of either one of the mortal v.uunds, but as the result 
Of both. 

11 If a person inflicts an injury upon a person and death 
results from such injury combined with * * * another injury,
previously inflicted, such pre-existing weakness effects 

·no break in the cha.in of causation, even though the person
killed was likely, or even sure, to die in the near future 
(par. (~), sec. 2.5, Miller on 0riminal Law.) 

"Where the act or acts which intervene after the happening 
of the defendant's act are comiilitted by persons acting 
independently of the defendant, there is much uncertainty 
in the cases as to whether or not the defendant's act can 
still be considered proximate.· * * • If, in fact, the 
first wound was a mortal wound, then it would seem that 
it must have been contributing to the death at the time 
of its occurrence. There is no difficulty or absurdity 
involved in finding that the acts of both i:e rsons .contri 
buted to the death andthat both are guilty thereof, even 
though they were not acting in concert. The better reasoned 
cases so hold •. Of course, if the death or other injury is 
attributable entirely to the independent intervening act 
• * * then the causal connection is broken and defendant's 
act is not the proximate cause." (par (f), sec. 25, Miller, 
~). . - ' 

" * * *if the effect of the circumstances intervening
between the pistol wound and the death was merely to 
prevent any ~ecovery that might otherwise have taken 
place, or to aggravate or hasten the effect of the pistol
wound, that wound might still be considered the cause of 

- the death, and indictable and punishable as such." · 

(Gray, C.J., Commonwealth v. Costley, 118 Mass. 1, 27). 


' . 
It follows· from the foregoing authorities that the court was fully

warranted in finding that each<::£ the·several assaults were causally

connected v.:1. th the death of deceased and that all of the accused are 

responsible therefor. · 


Th~ evidence is susceptible of no other conclusion but that the 

accused acted with malice a.forethought. 


"Malice does no~ necessarily, mean hatred or personal
ill-will toward the person killed, nor an actual intent 
to take his life,·01•even to take anyone's life. The 

4. 
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use of the word 'aforethought' does not mean that'malice 
must exist for any particular time be~ore commissiQn of the 
act, or that the intention to kill must have previously 
existed. It is sufficient that it exist at the time that 
the act was committed. (Clark) 

"Malice aforethought may exist when the act is unpre
meditated. It may mean any one or more of the following 
states of mind preceding or coexisting with the act or 
omission by which death is caused: An intention to cause 
the death of, or grievous bodily harm to,' any person, 
whether such person is the person actually killed or not 
{except when death is inflicted in the heat of a sudden 
passion, .caused by adequate provocation); knowledge that 
the act which causes death will probably cause the death 
of, or grievous bodily harm to, any person, whether such 
person is the person actually' killed or not, although such 
knowledge is accompanied by indifference whether death or 
grievous bodily harm ls caused or not or by a wish that it 
-may not be· caused;· intent to commit any fe_lony. * * * n 
(sec. 148_!, M.C.M., 1928). 

At the time of Nevers' use of the push-broom he was under no 
necessity to inflict any blow; certainly not the mortal one he did, for 
any purpose whatsoever including that of self-defense. He had success
fully defeated whatever intention his opponent may have had in attacking
him, assuming that the deceased initiated the affray with Nevers; the 
deceased was apparently quite helpless, causing Nevers to be in no such 
danger of great bodily harm as would justify.him in going after a 
weapon, bringing it back, and applying it with such force against the 
·deceased 1s head as to fracture his skull. Clearly the· group of four 
had _no grounds whatsoever for thei_r assault. · i'here are ~~u ~-l:>cum
st1,1.u"'"'~ pertaining to the &ssaults committed in this case war·ranting
the- relief of any one of the accused from the consequences of acting 
with malice aforethought. · 

From the evidence it is. difficult to perceive the basis for the 
court's findl.ng that the actions of accused Nevers and the other four 
{whose actions among themselves were joint) were joint and concerted 
as alleged, particularlY. as mere presence at the scene.of a crime is 
not sufficient evidence to warrant such a finding (sec. 451(3), Dig.
Ops., JAG, 1912-40). Inasmuch as each of the accused may be legally 
held responsible for the death of deceased under the specification 
whether their actions were joint and concerted or several, a considera
tion of such finding by the Board of Review becomes academic. · 

5. For the reasons above stated the Board of Review is of the 
opinion that the record of trial is legally sufficient to support the 
findings of the court, and the sentences. 

Advocate 

JAMES B. MURPHY , Judge
-L-t~•.:::;C~o~l-.~,..:..,,J~.~A~.~G~.:D-.~-Advocate 

- Absent. 

~ .,·Judge
L~D. ' 

5 . 
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WAR DEPARTMENT ' 

.Army Service Forces 
In the Branch Office of The Judge Advocate General 

Melbourne, Victoria, 
Australia. 

Board of Review 26 September, 1943. 

CM A-698 

UNITED STATES 	 ) 
) Trial by G.C.M., convened at 

. v. ) Noumea, New Caledonia, 9 August, 
) 1943. Dismissal, total for-

First Lieutenant PAUL R. ) feitures, confinement for one . 
BRAUTIGAN {0·334201), Infantry, ) year. United States Disciplinary 
902nd Air Base Security )) Barracks, Fort Leavenwort~,,-~nsas.
Battalion. ~ • -,,..t":. .".. •.. . 

__,"' t::;-':_:.;~: -~... . ~ """ 
.; .. - (;<;;· \ J..· 

HOLDING ey the BOARD OF REVIEW -0··· ~ 
-;" 

..j ...STAGG, ROBIBTS, and MURPHY, 
. . . . ' "''~Cf 1Judge Advocates. . , ·.. · -< ~ 

'\ ... 

I 1. The record Of trial in the case Of the ,Officer DaJDed above has been 
examined b,.- the Board of Review,, and the Board submits this, its opinion, to the 
Assistant Judge Advocate General, Branch Office of The Judge Advocate General,. 
Melbourne, Victoria, Australia. 

2. · The accus~d was tried upon the following charges and specifications: 

CHARGE Is Violation of the 96th Article or War. 

Specification 1: In that First Lieutenant PAUL R.· BRAUTIGAN, 

Infantry, 902d Air Base Securit,.- Battalion, APO 502, 118.S 


at APO 502, on or about .30 May 1943, drunk in uniform in 

a public place, to iWit: Rue Jean Juares and Rue Georges 

Clemenceau, APO 502. 


Specification 2: In that First Lieutenant PAUL R. BRAUTIGAN, 

Infantry, 902d Air Base Securit,.- Battalion, APO 502, did, 

at APO 502, on or about 7 June 1943, wrongfull,.- and un

lawfully sell intoxicating liquor to an enlisted man, to 

wit: Private Jack Conte, United States Marine Corps,- APO 

502. 

Specification 3: In that First Lieutenant PAUL R. BRAUTIGAN, 

Infantry, 902d Air Base Securit,.- Battalion, APO 502, did, 

at APO 502 on or about ll June 1943, wrongfully and un

lawf'ully' sell intoxicating liquor to an.enlisted man~ to 

wit: Chief Carpenter's Mate William Richardson Masse,.-,· 

Receiving Station, APO 502. · 


Specification 4: In that First Lieutenant PAUL R. BRAUTIGAN, 
Infantry,. 902d Air Base Security Battalion, APO 502,did, 


· 	 on or about .30 May 1943, wrongfull,.- and unlawfully intro- . 
duce intoxicating 'liquor for sale. into the Second Battalion, 
362d Engineer Regiment Area, APO 502. 

Specitieation 5:· (Disapproved) 
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Specification 6: In that First. Lieutenant FAUL R. BRAUTIGAN, 

Infantry, 902d Air Base Security Battalion, AFO 502, did, 

at or near Hotel Central, AFO 502, on or about 6 June 194.3, 

drink intoxicating liquor with an enlisted man, to wit: 

Technician Fifth Grade Robert L. Ficenic, Company ncn, 

I.30th Quartermaster Regiment, APO 502. · · 


CHARGE II: Violation of the 95th Article of War. 

Specification l: In that First Lieutenant FAUL R. BRAUTIGAN, 

Infantry,' 902d Air Base Security Battalion, APO 502, did 

at APO 502; on or about .30 May 194.3, wrongt'ully influence 

and cause an enlisted man, to wit: Technician Fifth Grade 

Robert L. Ficenic, Company ncu, I.30th Quartermaster Regiment, 

APO 502, to solicit and consuma~e the sale of intoxicating 

liquor for the personal profit and gain of the said First 

Lieutenant FAUL R. BRAUTIGAN. 


Specification 2: In that First Lieutenant FAUL R. BRA.UTIGAN, 

Infantry, 902d Air Base Security Battalion, APO 502, did 

at APO 502, on or about 5 June 194.31 wrongf'ully influence 

and cause an enlisted man to wit: Seaman Second Class 

R. A • .Mccurry, Naval Barracks, APO 502, to solicit and 
consumate the sale of intoxicating liquor for the personal 
profit and gain of the said First Lieutenant FAUL R. BRAUTIGAN. 

·Specification .3: (Disapproved) 

The accused pleaded not guilty to the charges and specifications and was found . 
guilty as charged. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due, and· to be confined at hard labor for a 
period of two years. The reviewing authority disapproved the findings of guilty 
as to Specification 5, Charge I, and Specification .3, Charge II, and approved the 
sentence, but remitted one year of the confinement thereof. The confirming 
authority confirmed the sentence, and designated the United States Disciplinary 
Ba.nicks, Fort Leavenworth, Kansas, as the place of confinement. Fursuant to 
Article of War 5ot, the record of trial was forwarded to· the Board of Review, 
Branch Office of The Judge Advocate General, Melbourne, Victoria, .A,ustralla • 

.3. The competent evidence shows that at about two o'clock in the morning of 
.May .30, 194.3, Frivate First Class Charles E. Major, 209th Military Folice Company, 
and Boilermaker First Class M. H•. Wilcox, United States Navy Shore Patrol, found 
the accused, in uniform, 'asleep, slumped over the wheel of a "Recon" car parked at 
Rue Jean Juares and Rue Georges Clemenceau, in the city of Noumea, New Caledonia. 
It took about five minutes to wake him. When awakened, accused turned on the ig
nition switch and said in a low voice nAre you readyn. Frivate Major turned the 
switch off. This performance was repeated several times (R.15, 18). Accused had 
a stro~ odor of alcohol on his breath. He was intoxicated· and in a drunken 
stupor {R.16, 20). Accused had no trip ticket for the vehicle and was taken to 
the .Military Folice station. (R.15). 

The accused as a Special Service officer was the director of "South-Sea 
Scandals" in which Technician Fifth Grade Robert L. Ficenic.was his assistant and 
an actor therein (R.26, 27). On several occasions during.the production of that 
show Ficenic and accused drank intoxicating liquor together.(R.22, 27). One 
of those occasions was in the presence of a :young lady on about the 6th of June 
in a small cafe about two blocks trom the Central Hotel (R.23, 24). 

About the 12th of .Tune the accused and Ficenic were on their WfJ:1' to the 
Hickson Theater when they passed a group of soldiers. .The accused asked Ficenic 
if he n * * would ask them if they want~ to- bu;y some whiske:y and they said yes•. 
They took •one of the fellows• to accused's tent and accused sold him two bottles 
of Schenley' s whiske:y for $45.00 (R.22, 2.3, 26). Ficenic did not know the name 
of the soldier to whom the whiske:y was sold (R.24). 
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Seaman Second Class R. A. McCurry met accused in the Red Cross baj.lding 
the latter part of May. Accused told him he was selling whiskey in order to 
buy an engagement ring. McCurry testified he was the contact man. At the 
request of accused he would "* * see the boys and ask them if they wanted to 
buy liquor". Through him as a "contact" some Schenley 1s whiskey was sold to 
"two marines for $30.00 and· on another occasion to some negroes on Route #1 and 
some negroes parked in a car". Except in the case of Chief Massey, accused 
made the sales and took the money. For his services McCurry received no money 
but was given a bottle of whiskey. In making the contacts they rode around 
in a "peep" (R.32, 33). 

Some time between the 5th and 10th of June Private Salvatore A. Conte, 
United States Marine Corps, went to a private house in Noumea and asked McCurry 
where he could get some liquor. Pursuant to the arrangement between McCurry 
and accused the former introduced Conte to accused who was there and sold him 

a quart of "Schenley's" for $20.00 which accused took from his car. Conte 
paid accused $14.00 and promised to pay $6.00 to McCurry for accused. Two days 
later Conte paid the $6.00 to Mcfurry (R.28, 30, 34). 

About the llth or 12th of June, Chief Carpenter's Mate William R. Massey, 
United S~tes Naval Reserve, as the Chief Special Investigator of the Shore 
Patrol, devised a plan "* * to get the ring of bootleggers* *" (R.41). Massey 
went to McCurry in the Red Cross building and asked if he could get him some 
liquor. He gave McCurry $20.00 to buy whiskey. McCurry went to accused for 
the liquor and told him it was "* * for a Chief, but I didn't say Massey". 
McCurry gave accused $20.00 1 got the liquor and gave it to Massey (.R•.34, 36, 40). 

' 

About the 6th or June the accused with McCurry took some iiquor to.the 

area of the 362nd Engineers. Accused contacted a negro by the name of Ba.skit 

who had formerly been a driver for him, and asked him if he could sell some 

liquor there. Ba.skit told him to come back, which accused did. No sales 

were made because "the price of the liquor was too high" (R.35, 39). ", 


By stipulation a written confession of accused was admitted in evidence. As 
it corroborates and supplements the case for the prosecution it is deemed essential 
to set .forth the pertinent parts thereof. Acctised admitted: 

"l.* * 

2. That I was drunk in a public place, in uniform, to rlts 

Rue Jean Juares and Rue George Clemenceau, APO 502 on or about lls.7 

30, 1943· . 


3. That I wrongfully am unlawfully sold intoxicating liquor 

to the following enlisted personnel to wit; Pvt Jack Conte, USMC, 

APO 502 on or about 7 June 1943, Chief Carpenters Mate William · 

Richardson Massey, USN, Receiving Station, APO 502 on or about 11 

June 1943. • 


I 

· 4. That I introduced intoxicating liquor for sale into the 
2d Battalion 362d Engineer Regiment Bivouac Area, APO 502 on or about 
30 May 1943. 

5.* * 
6. That I did drink intoxicating liquor with an enlisted man 


to wit: T/5 Robert L. Ficenio, Compan;r C, !30th Quartermaster 

Regiment, APO 502 on or about 6 June 1943. 


7.* * 
8.* * 
9. That I wrongfully influenced ani cauaed, at APO 502 on or 


about 30 May- 1943, an enlisted man to wit: T/5 Robert L. Fioenic, 

Compe.ll1' c, 130th Quartermaster Regiment to solicit and oonsumate 

the sale of intoxicating liquors for 'lf!1' personal profit and gain. 


3. 



10. That I wrongfully influenced and .caused, at APO .502 

on or about 5 June 1943, an enlisted man to wit: Seaman second 

"class A. Mccurry, u.s.N. to solicit and consumate the sale of 

intoxicating liquor for 'IIf3' personal profit and gain." (Ex. C). 


4. Evidence appears in the record that the accused did commit the several 
offenses of which he now stands convicted. 

The evidence discloses a plan and course of action on the pa.rt of accused 
to sell intoxicating liquor at a profit, using government vehicles, with an 
enlisted man and a seaman of the United States NavY as l).is "contact" men. , 
Pursuant to that course of action accused introduced and offered for sale in
toxicating liquor in the area of the 362nd Engineer Regiment and sales of 
liquor were made to Private Conte and Chief Massey. 

The evidence reveals that Chief Massey devised a plan to catch those selling 
liquor to enlisted men and in furtherance thereof did purchase intoxicating liquor 
for $20.00 from accused through 14cCurry, for which sale accused now stands con
victed. Accused voluntarily and willingly sol! the liquor for profit. Under 
such circumstances the sale did not amount to entrapment. 

"* *However; it does not constitute an unlawi'Ul entrapment merely 

to afford one an opportunity to violate the law.* * 


A government officer or agent may procure evidence of an unlawi'Ul 
sale of intoxicating liquor by purchasing, offering to purchase, or 
expressing a willingness to b~ the same, where the seller is ready 
and willing to make the sale. In fact, where it appears that the 
seller is acting voluntarily and that the government officers are 
acting on reasonable grounds to believe that he is violating the 
law, their conduct in going beyond the point of merely offering to 
purchase the liquor has been upheld; they may,.under such circum
stances, induce or solicit the sale for the purpose of prosecuting 
the seller,**" (Corpus Juris Secundum, p;i.r. 4~, p. 102). 

That such sales were made in one instance to a private in the !Ola.rine Corps 
and in another to a petty officer of the Navy and not to enlisted men of the Army 
is immaterial. -The course of conduct by accused was reprehensible and contrary 
to good order and military discipline. There is evidence in the record upon 
which the court did properly predicate·a finding that such behavior on the pa.rt 
of accused was unbecoming an officer and a gentleman. 

5. For the reasons above stated the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings of the 
court, and the sentence as reduced, 

_/A. - ,; - ,,,. ,t::?_, ,, 
-'~~ Judge Advocate. 
Lt. Col., J.~' 

.IA.MES B. MURPHY- Absent , Judge Advocate. 
Lt. Col., J.A.G.D. 
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1st Indorsement 

War Department, Army Service Forces, Branch Office of the Judge Advocate 

General, Melbourne, Victoria, 29 September, 1943. 


To: Commanding General, U.S.A.F.I.S.P.A., A.P.Q. 502. 

1. In the case of First Lieutenant Paul R. Brautigan (0-334201), 
Infantry, 902nd Air Base Security Battalion,. attention is invited to the 
foregoing holding by the Board of Review that the record of trial is leeally 
sufficient to support the sentence, which holding is hereby approved. Under 
the provisions of Article of Viar 50!, you now have authority to order the 
execution of the sentence. 

2. i'ihen copies of the published order in ·this case are forwarded to 

this office they should be accompanied by t.he foregoing holding and this 

indorsement •. l"or convenience of reference and to facilitate attaching 


. copies of the published order to tne record in this case, please place the 
file nwaber of the record in brackets at the end of the published order, 
as follows: 

(CM A-698). ~-16~ 
ERNEST H. rum, 


Brigadier General, tJ .S. /..rmy, · 

Assistant Judge Advocate General • 


. 
(Sentence ordered executed. GCJ.IO 24, USAFISPA, 4 Oct 1943) 
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WAR DEPARTMENT 

. Army Service Forces 
In the Bra'~ Office or The Judge Advocate General 

Melbourne, Victoria, 
Australia. 

Board or Review 24 September, 1943. 

Cl A-709 

UNITED STATES ) Trial by G.C.M., convened at 
) Guadalcanal, Solomon Islands, 

v. ) 16 J1117, 1943. Dishonorable 
) discharge, total forfeitures,

Private OOROTEO TRUJILLO, ) confinement for twelve years.
(38148554), ComJl8.?liY F, 16lst ) United States Penitentiary,
Infantry. ) McNeil Island, Washington. 

HOLDIU'.l by the BOARD OF REVIEW 
.~TAGG, ROBERTS, and WR.PHI, 

Judge Advocates. 

1. The record or trial in the case .or the soldier named above bas been 

emmined b.T the Board or Review and the Board subnits this, its opinion, to . 

the Assistant Judge Advocate General, Branch Office or The Judge Advocate 

General, ~eJ.bourne", Victoria, Australia. ' 


2. The accused was tried upon the following charge and specification: 

CHARGE: Violation or the 92nd Article of War. 

Specification: In that Private Doroteo Trujillo, Compall1' F, 

16lst Infantry did, at the Bivouac Area or ComJl8.?liY F, 

16lst Infantry, APO 1125, on or about June 30, 194.3, with 

malice aforethought, will.f'ull7, deliberately, feloniously, 

unlawf'ully, and with premeditation, kill one Private 

Ferdinand Heckel, a human being, by shooting him with a 

rifle. · 


The accused pleaded not guilty to the charge and specification and 'lias found 
guilty as charged. Be was sentenced to be dishonorably discharged the service, 
to forfeit all Jl8.1' and allowances due or to become due, and to qe confined at 
hard labor tor the term of his natural life. The reviewing au:£'borit1' approved 
the sentence, but reduced the period of confinement to twelve years, and desig
nated the United States Penitentiary, llcHeil Island, Washington, as the place 
or confinement. Pursuant to Article of War 5ot, the record of trial was for
warded to the Board of Review, Branch Office of The Judge Advocate General, 
Melbourne,. Victoria, Australia. • 

3. The competent erldence for the prosecution discloses that in the 
early hours of the morning or June 30th, 194.3, at Guadalcanal, s.I., at the 
suggestion of the deceased, Private Ferdina.nd·Heckel, who wanted to see a 
friend (R.61 3.3), the deceased, Private Ernest A. Wanna, Priva.te John J. 
Richter, and aecused, all members or Compan.r F, 16lst Infantry, set out from 
their area to go to the area or Compan.r .K across the Nalimbu River. Deceased 
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had some liquor in a jug and they were all drinking (R.7~ 34). Accused stayed 
f!.t the river bank and did not go to the K Compan;y.tents lR.6, 36). 

By the time they had recrossed the river on their return, Wann!I. was dI'lµlk · 
and could ei~ remember certain incidents that had occurred (R.U., 15). Richter 
was drunk, "be.rely navigating", and staggeri11g to the extent that deceased had 
to help him along (R.35, 36). Accused was "slightly intoxicated" (R.38-9) and 
"was feeling pretty good" (R. 7). Deceased, who haft been drinking all evening, 
was "pretty drunk", "staggering and stumbling" (R. 7, 8, 38). Deceased called 
accused 1'a. dirty Mexican and things like that", and told him "to go away" (R.8, 
15). Accused did not leave. Deceased "got mad", struck accused (R.8), tackled 
him, and threw him to the ground ~.9). Wanna grabbed deceased who. then de
sisted from further striking accused. Accused then went alone to the compan;y 
area (R.9, 16, 17). 

"A few miilutes before four o'clock" in the morning Private Charles H. Ray, 
a tentmate of accused, was awakened by the latter. Ray testified "He told me 
to stay awake and if I heard a couple of shots it would be him getting rid of 
Heckel" (R.19~, or it might have been "lf you hear a couple of shots it rlll 
be me getting rid of Heckel, or Heckel getting rid of me" (R.21). As witness 
was o~ partially awake at the time he could not be certain exactly what 
accused said. 

Deceased complained that he-had broken his leg (R.9, 46), and upon arriving 
at his bivouac area, went with Wanna and Richter to the tent of the medical 
attend.ant, Private Wendell L. Jorgenson. Jorgenson noted that the time was 
about .3:15 in the morning. He e:xs.mined deceased, who had merely "abraded the · 
skin in back of his knee", and applied a bandage (R.46). At that time deceased 
was "wholly intoxicated". He was staggering and "it would have been pretty hard" 
for him to walk without assistance (R.46). At that time both Wanna. and Richter 
were "just feeling pretty good" (R.47). 

Wanna left deceased with the medical attendant and while going towards 
his own tent saw accused standing on the side or accused 1s·tent, with an M·l 
rifle in his handa (R.10). Wanna asked accused what he ps do!ng with the 
rifie and accused answered "I'm goiDg to just scare him LHeckel/ 11 (R.ll) and 
f'tlrther said that the gun was not loaded. Wa.nrie. told accused. to go to bed 
and accused "told me to go to bed, and then he says to mind 'III1' own business" 
(R.11). Wanna then saw deceased coming out of the medical tent with Jorgenson 
and went to them. He and Jorgenson ea.oh put an arm around deceased and, 
supporting him, took him to the rear or his tent where they were met by Private 
Eugene J. Buateed. Jorgenson and Wanna turned deoeased over to Bu.steed'• 
care and left (R.47). 

Private Busteed was a tentmate or deoeased. Others in the tent were 
Sergeant Wood, and Privates Kaulitlka. and Jlastez. Buateed bad been awakened 
about 31.30.in the morniDg ·'b7 someone yelling across the street (R •.30). . 
He arose and went to the latrine behind the tent and was returning when he 
saw deoeased, Wanna and Jorgenson (R.2.3). Deceased was drunk, 1tumbl1tig, 
and -staggering, so he put his arm arow:d him to help- him back to the tent (R,24,). 
As they were entering the tent from the rear deoeased yelled "Sergeant Wood" 
am then three shots were fired in rapid auooession from about \he oenter or 
the tent (R.25). "Heckel br&oed himself" am, aa Buateed released hia hold, 
fell over baolcwa.rda upon the tent noor (R.26). Although it qa dark within 
the tent, Bt.lateed reoognised the silhouette or aocuaed aa the peraon 1t&ndina 
in the tent at the plaoe from w.bioh the ahota were fired, and ,ttOOAHd the 
voioe or aocuaed. when he then said· 11that it he oould 11e hill LH•ok•l/ 1I would 
kick hia teeth· in1 • (R. 51) • . . . · 

Private lliobael. A.. I&ulitlka. bad also been awakened 'b7 the 7elline &oro11 

the OOmpa.zl1 street (R.44). He too had heard deoeued 11.7 "Sergeant Wood" and 

then heard the three shota tired (R.4].). Both he and BuatHd heard Sergeant 

Wood tell accuaed to give him the gun alld aooused•s answer, "Here it 1a , 

Sergeant" (R.43). . : 


2. 
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The Sergeant and accused then left the tent together, walking towards 
the tent of the First Sergeant. On the way they pas3ed Jorgenson, the 
medical attendant, going to the tent they had just le~ in response to a 
call from Busteed, and also Captain Rodger R. Bankson the Commanding Officer 
of Company F, who had set out to investigate the sho~ting. The Captain 

asked Wood what had happened and accused answered "I just shot Heckel" or 
"I just shot at Heckel" (R.58). Upon instruction from the Captain they 
went to the orderly room where the Captain joined them within a short time 
(R• .57). Captain Bankson asked accused "why he did it. His reply was very 
clear, but I couldn't possibly quote it" (R.57). Accused was perfectly 
calm • He searched for a pencil and a V-mail blank and wrote a letter. 

Later in the morning accused talked with Private Ray and several others 
about ·~he incident. Ray testified that "He told me that before they got to 
the bivouac area Heckel had hit him several times, and threatened to kill him, 
and called him several names" (R.20)!'* * * Heckel said to Trujillo that he 
'wouldn't be living by morning'. Then Trujillo said, 'I wanted to get him 
first', or something like that" (R.22). 

When Captain Sion F. Sherrill, M.C., about 4:15 in the morning, examined 
Heckel, he was already dead from a "rather large, gaping" gunshot wound at 
~he base of the left side of the neck or where the neck joins the shoulder 
(R.5.3). 

Cross-examination of witnesses for the prosecution revealed that deceased 
was of turbulent nature and had a very bad reputation in the company (R.62) 
particularly when he had been .drinking. At such times he was a "mean" drunk 
and wanted to fight (RJ.7, 44). His face was scarred from many fights (R.50). 
The Captain considered deceased a "dangerous man" when he was drinking and he 
frequently became intoxicated (R.62,.63). He was "the one element against 
peace and sobriety" in the company (R.62) and had been diagnosed as a chronic 
alcoholic (R.55). Captain Bankson had in the past taken disciplinary action 
against deceased (R.60) and had initiated steps looking towards his reclassifi
cation. (R.61). 

An oral confession to the investigating officer was reduced to writing 
and admitted in evidence and is as follows: 

n I was supposed to be on beach patrol but have been having 
bad headaches. I was to go on sick call on Wednesday. I asked 
Corporal Grissom to be excused so that I could take some headache 
medicine and go to bed. He excused me and got a substitute. I 
went to bed and at about two o'clock AM Heckel came and told me . 
to go with him. I said no, the Captain is after you and Wanna 
for drinking. It won't be good. I don't want to go. But 
Heckel said, 'Never mind the Captain' and kept telling me he 
wouldn't cause aey trouble. I was beginning to be afraid of him, 
he was· so big, so finally I went with him. We went down the 
beach road to the Nalimbu River. Heckel had been drinking. He 
said he was going to Compaey 'K' for some more liquor. .M;y' head 
was still aching so I told him I would stay here and wait. I 
waited on this side of the river. He was gone quite a while and 
I went to sleep. When he came back he woke me· up. Be had a 
gallon bottle of alcohol they called torpedo juice. It was al
most half full. He told me to take a shot, but I would not 
drink with him. Heckel was getting mad so I took a sip. It 
burned TllY' mouth, so I didn't drink aey more. We started back 
toward the compaey. Heckel had been drunk earlier in the day. 
He started to call me a dirty Mexican and a dirty bastard and 
other names and slapped me twice hard.· I told him to quiet 
down and that I would take him home. I told him to forget about 
it and that I would see him in the morning. He said, 'You 
dirt;r Mexican bastard, you might as well as see me now'. I 
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said you can't call me a dirty Mexican. I am fighting for 

the United States the same as anybody else'. He said, 'Your 

no good, your a dirty Mexican bastard and you are worse than 

a spy'. About that time he knocked me down and jumped on me. 

He said, 'I'll kill you, you son-of-a-bitch, you won't live 

till morning'. This happened on the road in the rear of 


·position 32. I expected to meet our patrol about that time 

but didn't, so I told Heckel I was going to tell the Captain 

about it. He called me a dirty son-of-a-bitching stool 

pigeon and about that time tried to slap me again but didn1t 

do it because I took off for camp. He yelled to me, 'I'll 

see you tonight, you dirty bastard.' So I left him behind 

and came home by myself. He had threatened to kill me and 

I was scared so I .came in and loaded the M-1. I am supposed 

to have one clip of ammunition tor the patrol. I woke up 

Charles Ray, who is in charge of my tent, and told him if he 

heard a couple of shots it would be me getting rid of Heckel 

or Heckel getting rid of me so he would know what happened and 

could tell the Captain. I went up to Heckel 1s tent so I 

could keep an eye on him. I wanted to· know what Heckel was 

going to do. He wasn't there so I waited by the rifle rack. 

He was talking to somebody outside the tent. I was inside 

waiting. About that time he came in smoking. I recognized 

him. I said Heckel and he said 'Yea, you dirty bastard' and 

started towards me, so I shot him - three shots. Sergeant 

Wood in Heckel's tent woke up and said, 'Who is it? 1 I told 

him it was I and gave him the gun. I didn1 t aim. It was 

just snap shooting from the hip. He shouldn't talk like that 

about me and call me a dirty Mexican like that when I am 

fighting for the Uriited States.a (Ex. B). 


In his unsworn statement to the court, accused· repeated, in substance, 
the facts set out in his confession. Several witnesses for the defense 
offered testimon;r respecting the bad reputation of the·deceased and his 
penchant for fighting. They also testified that accused was a ver;; good 
soldier. "He just does what he is told, with no arguments. He is quite 
a kidder sometimes, but doesn't cause any harm, and is more or less jolly" 
(R.68). On cross-examination Captain Bankson testified that accused "is 
a very good basic soldier with good morals and a quiet character; a good 
worker" (R. 63) • • . , . 

There was attached to the record of trial a recommendation for clem~ncy 
concurred in by all members of the court-martial stating in part "* * *The 
members do not feel·that the circumstances attending the commission of the 
crime were such as to reduce it to manslaughter, yet do earnestly and . 
sincerely believe that the letter of the law is much too harsh in the instant· 
case" and recommended that so much of the sentence as involves confinement 
in excess of twelve years be suspended. Captain Bankson, in a separate 
reqtiest for clemency, asked that the period of confinement be reduced to five 
years. His petition stated, inter !!J.!!1 that accused had ncommitted himself 
admirably in combat" and that if he could be "paroled for f'urther combat duty" 
he "would be pleased to have him serve in any or,ganization under my command". 

4. That the accused i~tentionally killed the deceased is clearly es
tablished by the evidence. ' 

The record presents the questions, however, as to whether or not at the 
time of the shooting f!• the accused reasonably believed he was in immediate 
danger of death or grievous bodily harm from deceased; l;! the accused acted 
in the heat of passion. The record contains evidence that at least one hour 
intervened between the time'deceased assaulted and threatened accused and 
the homicide. A sufficient time elapsed for the hot blood which such acticns 
might have engendered in accused to have cooled. If the accused truly was 
in tear of his life or of grievous bodily harm several means of selt protection 
were available to him other than securing his rifle, going to the tent of de
ceased and there lyind in wait for his return. Although the record contains 
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evidence both of provocation and of threats by the deceased, whether or not 

sufficient circumstances exist to establish that the accused acted in self 

d<U'ense or in the heat of passion is for the court to decide as a question 

of fact (Allison v. ~ States, 160 U.S. 203; Brom v. United ~' 


256, U.S. 335; .CM A-260, Hill). Having had before it all the witnesses 
arui heard their testimony, the court-martial determined that the accused 
committed the homicide unlawi'ully and with malice aforethought. The record 
contains evidence upon which such findings ~ould properly be predicat~d. 

5. Accordingly, for the reasons above stated the Board of Review 
is of the opinion that the record of trial is legally sufficient to support 
the fi~dings of the court, and the sentence. 

( 
/{!\J./;{~~ , Judge Advocate 

. ~ c~"Ile1, J.A~ 

...~........-.-..-----~---------_.. Judge Advocate 

L~T.G:ri:, 

JAMES B. MURPHY-Absent , Judge Advocate 
Lt. Col., J.A.G.D. 
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WAR DEPAR'JYENT . ·cm) 
Army Service Forces 

In the Branch Office of The Judge Adv:ocate General 
- Melbourne, Victoria, 

Austra1ia. 

Board of Review 
2 October, 1943. 

CM A-710 

UNITED STATES ) Trial by G.C.•M., OOl?Vened at 
) Guadalcanal, Solomon Islands 26.... ) July, 1943. · Dishonorable di.s
) charge, total forte! tures, and con
)Private First Clau Isaac J. finemm t tort• J~ years.
)Washington, (34028241), Federal Correctional Inst!tution, 

228th Quartermaster Company ) Engle110od, Colorado. · 
)(Salvage Collecting). 
) 

HOLDING by the BOARD OF REvIEW 
STAGG, ROBillTS, and MURPHY, 

Judge Advocates. 

1. The record of trial in the case of the s~ldier named aboTe has been 

examined by the Board of Review, and the Board submi ta this, its opinion, to 

the Assistant Judge AdTocater General, Branch Office Ot The Jlld&e Advocate 

General, Melbourne, Victoria, Australia. 


2. The accused -was tried upon the tollowing charge and speci~cation: 

CHARGEa Violation of the 92nd Article of War. 

Specification: In that Private First Class Uaao J. Washington, 
228th Quartermaster Company, did in the company area, APO 
109, on or about July 9, 1943, 1lith malice aforethought, 
wi.lltully, deliberately, feloniously, unlawfully, and with 
premeditation kill one Corporal Bernard Tillman, ·2reth 
Quartermaster Company, a human being by shooting him with 
a pistol. · 

The· accused pleaded not guilty to the charge and its specitication and •s found 
not guilty of ,the charge but guilty .of a violation ot Article of War 93, and 
guilty· ot the specification except the words 11with malice aforethought", 

·"deliberately!', "and with premeditation", of the excepted words, not guilty. 
He -was sentenced to be dishonorably discharged the service,· to forfeit all pay 
and _allo-wances due or to become due, and to be confined at ha[d labor tor ten 
years. The reviewing authority approved the sentence and designated the Federal 
Correctional Insti Uition, Engle11t>od, Colorado, as the place o.f confinement. 
Purs\lant to Article ot War 5Qi, the record of trial •s tor,.&.rded to the Board 
of Review, Branch Office of The Judge Adwoate General, Melbourne, Victol"ia, 
Australia. 

3. The evidence discloses that at abOut 1_130 o'clock in the enning ot 
July 9, 1943, in the area ot the 228th Quartenna1ter Canpany, GW\9,!lcanal, 
SoloD15>n Ialands, the accused, with the deceased, Corporal Tilllla.n, and several 
enlisted men were p_laying poker. The game 11&.s being played on the ground 
between the tenta about forty yard.a tran accused'• tent and in an opposite 
·direction about £orty-five ya.rd.a tran Tillman'• tent (R.6, 7). Tillman had 
lost all of hh money, and borrowed some from one of the men in the game. Tilllll&n 

• 
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lost that and then asked accused to pay him some money accused owed him. 

Accused told .him he could not because he 'W8.S losing. Tillman then borrowed 

money tran both Sergeant Sellers allii Corporal Carroll and lost that J110ney. 

Tillman again asked accused tor money and accused who had $6.00 left told him 

to ll&.it "until I ll&.S winning". Tillman then said. "I will have what you have 

or else". Till.ma?). then grabbed accused by the collar and pushed him.to the 

gro"Und and kneeled on him. Accused stated that Tillman struck him. They 

-were separated and Tillman again knelt do'1Ul. near accused and SllOre at him and 

said ~ * * have my money in the morning early or meet me right", "* * * you· 

are the first little*** that ever got ott. a:nything on me and liTed", and 

left the grwp. Several minutes later accused also departed (R.6, 11, 15, 

19, Ex. D). 


Private Guillory, 'Who 111.tneased the altercation, went to Tillman'• 

tent and found Tillman there (R.8, 20). Guillory testified , 


"While I ll&.a in the tent talking to.him, he ll&S getting 

ammunition wt ot his pack. I told him just to forget 

the whole thing. Re· had a clip and reached over and 

got his rifle. He didn't seem to pay any attention to 

what I •s telling him, ·10 I walked outside and around 

the aide of the tent.• (R.22). "* * * 'lhen I bent over 

under the ropes and •• talking to him * * * he loaded 

it" (R.23) • 


..1·· 

At th.at time Tillman 11&s seated on a barracks bag betwen the center ot the 

tent and the door. He then placea the rifle against the barracks bag and 

the center pole of the tent (R.24, 29). . Thereafter witness si.w Till.man reach 

for the gun, and becomipg alarmed he started to run. When he had gone some 

fifteen or twenv yards he heard a shot tired (R .24, 2:1), after which sc:meone 

hollered "Tillman' a been shot.• · Witness did not see anyone with a gun 

other than Tillman (R.25). It was five to fifteen minutes after Tillman and 

accused had left the poker· game when the shot was tired (R.6, 15). 


Private Xage 'lho was lying in bed in the tent heard a conversation 

between Guillory and Tillman and what sounded like a clip being loaded in a 

rifle. Within a few minutea he heard the shot and Tillman ehout, "Oh". 

Jtage tan out of the tent to SH ..mo fired the shot but saw no one and then 

returned as Tillman -.a falll?J& from his position on the barracks bag to the 

floor (R.32, 34). First aid was administered to Tillman who ns later moved 

to the hospital where Captain x. D. Terrell, M.C., pronounced him dead due to 

a gunshot wound in the right cheat (R.42, 55). . 


During the time Captain Maurice Gottlieb -.e adminietering tirat aid to 
Tillman, he 11&s informed that accueed wished to speak to him. He eent 
Lieutenant Joseph D. Gallagher to tind out what accused wanted. LieuteD11Z1t 
Ge.llagher wnt. to accused and asked him Wil.t -.a on hie mind. · Accused 1LD811'9r
ed 111 don't •nt the captain blami?J& anybody else .... _ I did..J.t". Lieutei:W:rt 
Ge.llagher then asked accused "Did you shoot Tillman" and he ana11ered •y.·~.air" 
{R.5L1.). Later ,Captain Gottlieb alk:ed accused why he had done it and he·. ' .. 
replied, "Tw year• ago I told Corp~al Til~ it he ever grabbed me by:.the· 
neck again I 110U.ld shoot him" (R.51, 55). Accused wa.s then taken tO the · : ·. 
orderly roC111 Wiere he made a 11ri tten atateinent (R.51), which 1e in part ae · 
tollowa a · · · 

• * * * I took a -45 Cal. single shot revolver which I bought . · 
frOlll a Seebee and Yent to Corporal Tillman' a tent. Corporal 
Tillman 1'11S aitting on his floor by hi• barracks bag. I 
stood in the doorll&.y, aimed at Corporal Tillman and :fired. 
I walked a•y and gave the revolver to Corporal Fletoher, lllho 
waa Charge ct Quarters.• {Ex.D). · , 

I .::.:' ·.: 

Cross-examination ot witneasea for the proseoution revealed that decea.8ed 
weighed approximately 190 pounds whereas accused weighed abcut.150 pounds , - · · · 

· {R.9, 13). The deceased had the reputation ot being the 8 bully' of' b'" ·' · · 
Company <R.10, 26J. · · -··.- . . 

2. 
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Accused elected to take the stand and testify. He testified to the 

events and. altercations at the poker game substantially ,the same as other 

witnesses had testifiedJ he .further testified that he knew deceased 111u the 

"bully" o.f the ccmpany and stated: · 


" * * *Corporal Tillman got up and grabbed me on the collar 
and shook me around. and Corporal Carroll and Sergeant Sellers 
came out and took him ot.f me. Then Tillman started a'lill.y 
from the game and told me I 118.S the only little * * * that 
ever got al'l8.y wt th anything like that. Corporal Tillman said 
that. Sergeant Sellers told him to go on and leave me alone. 
He came back and grabbed me again by the neck and struck me. 
Sergeant Sellers and Corporal Carroll took him ot.f me. Then, 
after a minute oi: so. he left. When he left he told me, t * * . 
11et ~money by to-morrow morning. or meet me right'*** • " 
(R.56) 

"* * * 

" * * * I llll.s afraid ot him. 11 


"*** 

"I was on my way to the orderly tent to turn him in to the 
Corporal of the Guard. I was afraid he 110uld try to get me. 
I passed Corporal Tillman's tent and I sees him in there. and 
Private· Guillory was talking to him. He was loading his 
rifle." 

"*** 
" * * * I then got scared that he might shoot me. I goes back 
to my tent and goes down in my barracks bag and get the £orty
.five caliber out. When I cane back around he llll.S sitting on 
a barracks bag. His rifle 'lill.S leaning up against the pole. 

, 	 He seemed as i.f he li&.S tying up hi a shoes. I di dn' t know where 

he ll&.S ·going. I walked over in front of his tent and that is 

when he reached £or his rifle •11 


"* * *When I came up in front o£ the tent the second time. 

this.time just as I looked in there he seen me and went and 


.. reached.tor his rifle." (R.57) · 


"* * * 
"* * *When I seen him reach £or the rifle I figured he must 

be going to meu. me up. I "!'LB scared." (R.58). 


Accused had his pisto.l in -the side pocket of his jacket and 11at the same .time 
he reached tor the rifle I put my hand in my pocket. pulled it out and tired 
it." (R.68). "I was scared. I figured that -.s the only possible chance I 
110uld have to save my own lite." (R.59). "* * * I didn't have any killing 
in my mind. I -.sn' t thiDking ot killing or nothing. I was scared ot him. 

didn't knowllhat to do. 11 (R.65). 

4. The accused -s found guilty o.f voluntary lllB.IlBlaughter. 

Voluntary ma.nslaughter i8 homicide oomni tted in the heat of sudden 
passion caused by provocation (par. 149~. M.C.M., 1928). 

That the accused intentionally killed the deceased is clearly established 
by the evidence. , 

The accused attempted to excuse his actions on the grounds of selt 

I 
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defense. The recOrii contains evidence that five to fifteen minutes elapsed 
between the time deceased assaulted and threatened aooueed and the homicid•. 
If accused was in fear or his life or grievous bodily harm several means of 
self-protection were available to hilll other than eeouring his pistol and · 
going to the deceased at a time lib.en he knew deceased had loaded hi• rifle. 

Whether or not the acouaed, at the time of the homicide. acted in the 
heat of sudden passion caused by provocation or in self-defense believing 
he waa in"inmediate danger of death or grievous bodily hana tro.m. deceased 
are questions of fact to be determined by the court-martial (Allison v. 
United States, 16o U.S. 2031 Brom v. United States, 256, U.S. 335J 
Cll A-26o, 

. 
Hill, CM A-709, Truj"Tifil. . 

' 

The· court-martial by its findings deter'~i~d that the homicide -.a 
not excusable but that it wa.s committed .in the heat· ot sudden passion caused 
by provocation. The record contains evidence upon which such findings 
could properly be predicated (CU 152797, cited under A.11'. 5oi, p.216, M:.C.M., 
1928). . . . . 

5. For the reasons stated above the Board of Review la of the 
opinion that the record of trial is legally sufficient to aupport the tind.
ings of the court and the sentence. 

, Judge Advocate. 

~ ', Judge AdVQcate, 
Lt. Col.;J:A::D: 

JAMES B. MURPHY - Absent , J11dge A_~ocate.
Lt. Col., J.A.G.D. 
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WAR DEPARTMEN? 


.Army Service Forces 

In the Branch Office of The Ju:ige Advocate General 

.Melbourne, Victoria, 
Australia. 

Board of Review 
28 Sept ember, 194.3. 

CM A-714 

UNITED STATES ) Trial by G.c.u., convened at Base 
) Section No • .3, A.P.O. 92.3, 17 August

v. ) 194.3. Dishonorable discharge, total' 
) forfeitures, confinement for life. 

Private First Class Thomas ) United States Penitentiary, McNeil 
(N1'.I) Fauntleroy, (332282- ) Island, i'/ashington.
15), 578th Ordnance Am ) 

munition Co1;ipany. ) 


-------------·-- 
HOLDI::G by the BOARD OF REVI~ 

STAGG, ROBERTS, and MURPHY, 
Judge Advocates. 

1. The record of trial in the case of the soldier named aoove has been 

examined by the ~oara of Review and the Board submits this, its opinion, to 

the Assistant Juo.ge Advocate General, Branen Office of The Judge Advocate Gen

eral, l.!elbourne, Victoria. Australia. 


2. The acrused was tried upon the following charge and specification: 

CHJUi:GE: Violation of the 92nd Article of "?far. 

Specification: In that Private First Class Thomas Fauntleroy, 578th 
Ordnance Anununi tion Com'.J<9.ny, did, at Goodna, Queensland, on or 
about lJ .July, 194.3, forcibly and feloniously, against her will, 
have carnal knonledge of Mrs. Jean May Surman. 

The accused pleaded not guilty to the charge and specification arrl was found 
guilty as charged. He was sentenced to be dishonorably discharged the service, 
to forfeit 

1
al.J. pay and allC1t'1ances due or to become due, and to be confined at 

hard labor for the term of his natural life. The reviewing authority approved 
the sentence and designated the United States Penitentiary, McNeil Island, Vfash
ington, as the place of confinement. Pursuant to Article of ':far 5~, the ' 
record of trial was forl'larded to tne Board of Review, Branch Office of The Judge 
Advocate General, Melbourne, Victoria, Australia. 

3. The competent evidence for tne prosecution discloses that Jean May 
Surman, nousewife, with her two children, a boy of six and a gir.l of three, 
arrived by train in Goodna, Q.ueensland, aoout seven o 1clock in the evEning of 
9 July, 194.3. Tney were 1·:alkirl6 to t.-1ei.r home aoout a mile SJNay when a "big 
black man" in AnErican arllzy' unifoun came up to them and as.Ked 11" he could carry 
her bag. She "told him to go away and leave us alone". He then spoke to the 
child and tried to "grab" Mrs. Sunnan. She screamed and ran. (R.4). After she 
had gone about fifty yards the man graobed ner around the neck from behind, 
hit her across the face with nis hand, and "threw" her over a fence. She got up 
and ran but her assailant·caught ner again. Altnough she tried to escape from 
him she trip':led on the grass and was prevented from eluaing him. Sne testified 
that "He put- me do'Ml arrl got on top of me * * * /fiiJremCNed my panties an:!. sani
tary ~owel," and without her consent penetrated her person (R.5). After he had 
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accomplished his purpose the man "got up and ran away". Mrs. Surman at no 

time idm.tified accused as her assailant whom she described only as "a tall 

man"; "a big black American soldier" (R.12) • 


. Jb.s. Su.nnan immediately went to the house of Mrs. Lilian Jones, about a 
·. quarter of a mile away, the nearest house to the place where she had been 

assaulted. Because the house was closed and ttie piano and radio were being 
played, she had been unable to hear noises from the outside. Mrs. Jones tes
tified that 'When Mrs. Surman arrived her mouth was bleeding; her hair was "all . 

·tussled"; lJhe was crying and trembling. Ure. Surman said- 1· · 

11.Mrs. Jones, something terrible has happened,' a nigger got me in 
the paddock. * * * he tore my underclothes otf1 and I have no 
stockings on, or shoes• * * * 11, 

The two women then went down the road and Mrs. Sunnan pointed out the place 
where the colored man had thrown her over the fence. They went through the 
fence and picked up a pair of torn bloomers which the assaulted woman identified 
as belonging to her. She also pointed to the place in the paddock "where he 
knocked me over" (R.7). · · 

At approximately seven-thirty in the evening Police Constable Al!red 
Wallace Shailer, in charge of the Goodna. Police Station, received a complaint 
from Mrs. Sunnan that she had been raped by a negro wearing an ~rican military 

. uniform.. He went to the place imicated by her as the place where the assault 
had occured and th~re fourxl. a ladies black hand bag. Continuing along the road. 
he saw another Police Constable with three negroes on the side of the road. 
Shiller told accused, the tallest o! the three negroes, that a woman was raped 
in the vicinity o! the Goodna ra:ihray etation about seven o'clock that evening. 
Accused said, 111 didn't rape no woman". At that time ShaiJ:ernoticed that the 
D..y o! accused's trousers was OPEil and that he had dust on the bottom o! his 
trousers and on his boots. Accused stated that he had arrived in the tam by· 
truck about !our o'clock that afternoon and had spent the evening "walking about". 
Neither he nor 'the other two colored soldiers showed any signs of intoxication. 
Accu.sed was taken to the police sta~ion {R.8). 

Detective Sergeant of Police, Samule Henry.Cooke, arrived at the police 

station about nine o'clock and began interrogatillg accused. During the course 

of the questioning accused made a nuni:ler of contradictory and admittedly false 

stat~nts. · 


Detective Cooke testified

"After I warned the accused I said 'What woman.were you. with?' 
and he said. 'The woman with the two children' * * * I said 
!Yi.here did you meet her tonight? I and he replied 'Over by the 
highway'. I eaid ~Where is that?' and he replied 10ver near the 
railw q station1 • 

·."*:**I said to ltlm. 'The policeman that brought you hem told me he,· 
fO~d a lady's hand-bag in a paddock about two hundred yards from ·. 
the station?• and the trisoner replied •Yes, it was about there i 
~ode her•. I said 1Wl'at do you mean, did you':have intercourse with 
her?• and he said 'Yes• •.. ·. · · ..-_-. ·. · · . 

,., '• . 
I ..... "* * * 

"* * * I said to the prisoner 'What happened to the two children?' ·,. 
and he said ',l'l'hen I carried her over the !Ence by the highw~ they 

.2•. 
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. ran awa:y, c8;1-ling out 'Mummy, Mumny•. 

•, 

"* * * 
'.'I said 'When, you put !1er over the fence, did the woman scream 
out? 1 and he said 1Yes 1 • I said 'When you put her over the fence 
what hawened? 1 • He said 'She tried to run away and I got hold of 
t;er and put her on the ground and tore· her panties off'. I said 
Did you have sexual intercourse with her there?' and he said 'Yes 

I got into ~er and when I finiEtled I got up and ran off on the 1:i1gh
wa:y. I tt· (R.10111.). ' . 

· The pair of panties worn by the woman and the khaki trousers and snirt 

and the underpants worn by the accused that evening were ex8lJlined by- a bac

teriologist. Human blood was found on the panties but no spem.atazoa. Sper

matazoa were found on accused 1 s several gannents. The bacteriologist testified 

that "there was SOJie blood on the underpants but it was insufficient t.O say- if 

it was human blood or not" (R.12). Doctor Cooney, another witness, whose tes

timony was acil¢.tted b;r stipulation, stated that accused1 s trousers and under

pants when examined by' him on the Friday night in qiestion showed unmistakable , 

evi:dence of blood and what appeared to be dried seminal emission (Eit. A). The 

same witness also examined llrs. Suman that evening and found that she had 

suffered slightlacerations and b:niises .(Eit.·B). 
. . . 

On behalf of the accused,· a First Sergeant and a Staff Sergeant .each tes~ 
tified that accused's record in the company- was "vel'Y' good"• The accused, after 
being advised of his right~, elected to be sworn and testify- under oath. He 
denied having seen the woman ani the two children. Accused stated tb&t at about 
six thirty in the evening he had been in a bar on the highway when some Australian 
soldiers began "fooling" with him so he walked out to the road. , About three or 
four hundred ;yards up ·the road he met some other eolored soldiers and talked 
with them. He decided to return to canp and believing that an approaching truck 
was m ariey vehicle, waived it dOlfil. The truck stopped ani the driver, a civilian, 
said trat a woman nad been raped that evening by a colored soldier. The other 
colored soldiers ran aw83' but accUsed voluntarily remained. ·The accused was 
taken to the police station and later taken to view the ecene of the crime. 
Accused d£11ied having committed the crime and testified: · 

"* * * I told. th4,s'. Sergeant 'You said you are looking for a big . 
black fellow, but I "didn't do it•; and they were trying to put it 
over on me. * * * There was four .of them there, and three o! them 
had a pistol, and I told them not to shoot me in heie and they took _ 
me out· aid t~ me in the back of a 139 Ford coach'. So. they took 
me down the road, two got in the back with me ani this other of~cer, · 
and the driver were up front, and they carried me up the nighway and 
through a bridge and camll into a !ield. They left iey shoes in the 
oftice eo when they took me to this field it took about fifteen. minutes, 
ani I ~a:s half stewed and they made me get out and these three' stood 
with me. The other fellow went,up to turn the car arcund· and this 
tellow eaid •You black nigger, it you don't tell us who raped thia 
woman you won't get back in the car•, and I said'! didn't rape no 
1'0man•. He "Baid •If you don't StJ3' you raped her, I will shoot you•, 
and I said •If that saves my life I will say 1yes 1

, and they took me 
ani brought me back to the doctor. * * * I didn't :r.ape no woman" (R.16). 

4. Rape is ~efined as the .unlmrful carnal ~iedge' of a woman. by force. 
- and without her consent (par. 148]?, 11.c.u., 1928). That her aseailant pene- . 
trated her person was competently proved by the direct evidence of Mrs. Sur- · 
man (sec. 674, Underhill, Crimin&l Evidence), corroborated by the admission 

of t.he accused. The record is silent as to the. degree of resistance interposed 

by' the wanan at the time of the consumation of the criminal act. . There was in · 




(284) \ 

evidence and for' the consideration of the court-martial the fact that the 
assailant was a .Large man, 'sufficiently large in fact to have thrown her over 
a fence; she tried to .0.ee alXi called for help; he struck her, tore her under

t 	 . clllthing from her body,· accomplished his 'purpose, and then ran away. Immed
iately after the assault she was bleeding at the mouth, her hair was in dis..: 
order, and she was c~ and trembling. She immediately made complaint. Such 
evidence, together with the testimony ot the woman that she did not consent to. 
the act, is sufficient to predicate the finding that the carnal kriowledge was 
consumated .~ fQrce. · · · 

The unlawful act having been established by the testimony ot Mrs. Surman, 
the testimony ot Mrs. Jones as to theformer1 s physical condition and her 
account of what had transpired, told to her immediately thereafter, were ad
missable in corroboration thereof {sec. 727, Wharton, Criminal Evidence; sec. 
667, Underhi111 .Criminal Evidence). 

· Mrs. Sunnan was.unable t.o identify the accused as her assailant. The 
identity of .the accused as the guilty man was established by his admission to 
the police otticerf his relative size; the tact ·that he was found in the vicinity 
of the crime a short time after it was perpetrated; and the condition ot his 
·ciothiD8• Acaised under oath testified that his admissions to the police officers 
were made .under duress, because he was in tear ot his life, and were not true. 
Defense counsel did not iii his cross examination of the ,police officers pursue 
the contention that the admissions were made under coercion and dursss and in-· 
troduced no witnesses other than the accused himselt in proof thereof. The de
termination of the credibllity ot the accused and the weight to be given to all 
or any part of his testimony was the province ot the dourt-martial (sec. 395 
(56), Dig. Ops., JAG 1912..;40). Thus the court was privileged to give no credence 
to the contention o! accused that his admissions were"" made under duress. Fram 
the entirety of the "evida:ice the ex>urt could properly find that the accused 
committed the offense charged. · 

5. Accordlngly, for the reasons above stated, the Board of Review is of 
the opinion that the record ot trial is legally sufficient· to support the fi.ni 
ings o! the court, am the sentence.. ' 

Judge Advocate 

--:J:-:AME_S~Bi-._MURP~~HY~--=A.;;.b..;s..;e.;;.;n.;;.t_ __,; Judge Advocate 
Lt. Col. J.A.G.D. 



{28S)
W.AR DEP.AR'ThlENT 


Army Service Forces 

In the Branch Office or The Judge Advocate General 

Melbourne, Victoria, · 
:Australia. 

Board of Review 

4 October, 1943•CM A-7'2$ 

UH I TED STATES ) Trial by G.C.M., convened at Head
) quarter• US Advanced Sub-Basa "D", 

v. ) A.P.o. 9'2$, 13 August, 1943. . 
) Dishonorable diaoharge, total for

Priva.te Walter J, Huddleston, ) feitures, confinement for life. 
(34145974), 9lst Quartermaater ) United Sta.tea Penitentiary, Kolleil 
Company (Railhead). ) I lland, 1raahington, · 

HOLDING by the BO.ARD OF REVI:&Y 
STAGG, ROBERTS, and MURPHY, 

Judge Advocates. 

. 1. The record of trial in the case of the soldier I1A1Ded aboTe has been 
examined by the Board of Review and the Board submits this,· its opinion, to . 

.the Assistant Judge Ad;Vocate General, Branch Office of The Judge .Advocate 
General, Melbourne, Victoria, Australia. 

2. The accused 'l'AS tried upon the following charge and speo1tication1 

CHARGE1 Violation of the 92nd Article .or War. 

Speoifioation1 In that Private Walter J. Huddleston, 9lst Quarter
master Co. (Rhd), did, at A.P.O. 929, on or about 9 April, 
1943, with malice &forethought, willfully, .deliberately, 
feloniously, unlawfully, and with premeditation kill one 
Henry c. Smith, Private, 9lat Quartermaster Company {Rhd), 
a human being by stabbing him with a knife. 

The accused pleaded not guilty to the charge and specification and was found . 
guilty as. charged. He 'Wll.s sentenced to be di 1honorabl7 di1charged the aerrloe, 

·· to forfeit &11 pay and allowances due or to becane due, and to' be confined at 
. hard labor for the term of h11 natural life. The reviewing au'thority approT

ed the aentence and designated the United States P8nitent1ary, McNeil I1land, 
Washington, as the place of confili8ll18nt. Purauant to Article of War 5of, the 
record of trial 'Wll.S forwarded to the Board ot Review, Branch Office of The Judge 
Advocate General, Melbourne, Victoria, .Au1tralia. 

. 3. The competent eTidenoe ahowa that OD. the earl7 morn.iing of April 9th. 
1943. accused and deceased 11'8re in a working detail unloading 150 pound bag1 
of salt at liumber 1 Warehouae, Port Moresby, flew Guinea. The ;weight of the aalt 
required two :aen to handle each bag. .Accused and deceased were worldng aa a 
team. Deceased •a larger than accused and weighed about 7~pounda aore (R.17). 
Acouaed told deoeaaed to uae both handl on the bag. Deoea:e~ replied 11he could· 
pick up wi.th 011e hand what Huddleston could with two hands. · {R.10). .111 argu
ment developed and accused "•hook hi• finger" in. deceaaed'1.tace ad then hit his 
o.n the 11ou wi.th hi• tilt, drawing blood. Deceased o&lled accused •a •on-ot-a
bitoh", grabbed him., put hi• lf.oouHd'iJ :b.eacl between. hi• [d.eoeaHd'iJ ~eel and. 

I 
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"rained blows on the ahoulder and back or his neck" (R.11). 

The fight 1!11.S stopped by Corporal William. H. Tate itho 11!'18 in cha.rge 

of the detail. Aooused 'tlho then seemed to be in a "dazed" condition left. 

and Corporal Tate ordered deceased to leave. Within about 15 minutes accused 

returned to the ll!l.rehouse with a .30 caliber rifle (R.11). cocked and loaded 

ldth four rounds of live 8l!lill.UI\ition. He asked where deceased 1111s a-nd looked 

in the truck and •rehouses for him. Corporal Tate and a sergeant then 

attempted to disarm accused but were told "it we didn't want to get hurt 119 


better stand back.• At thi• time accused " * * * made threats to the extent 

, 	 that he would get him /d.ecease§/ if it •s the last 'thing he did."· Accused 

then left and Corporal'.rate reported the incident to the first sergeant 'Who. 
with· Corr.ral Tate. met aoatued returning from the 111&.rehouse and disarmed him 
(R.12-24 • Accused at this time stated "No matter what you do to me. I'm 
going to kill him." (R.24,). The first sergeant then ordered accu.sed to his 
quarters, with instructions to remain there.. These events transpired at about 
6.~o ~ on the day in question. Later that morning accused 11111.s observed 
ai ttili.g on his bunk "crying" (R.26). About 12.30 Bl the same day accused 
entered the tent of deceased who ._s asleep on his bmlc with a mosquito net over 
him (R.36). Accused had "frown• on his face. and"°•• blowing · * * Ll:~e an angry 
man." (R.32). He stabbed deceased in the left chest with a 11meas-kit knife"• 
the wound penetrating the heart. Private Arnold E. Belcher, .a tent mate of 
deceased, caught accused by the ann and "pulled him back". During this scuttle 
deceased' s cot •s overturned and he fell to 'the ground. He arose and walked 
about 25 or 30 yards 1111d fell. Accused then left the tent and picked up a 
spade and went to the orderly room. While on the way he was heard to say "I 
got him - I got him.• (R.40). Upon .being uked by Corporal Tate if he realized. 
'li:lat he had done he replied " * * * he did,and hoped that he had killed him. 11 

Corporal Tate testified that at thia time aoou.sed "seemed to be taking it calmer 
than I myself 111&s." (R.40). 

Deceased 11&s carried to the 135th Regimeic.tal Hoapital and 11&s found to 
b~ dead upon arri-n.l. An examination ahowed that death •s oauaed by a "penetrat
ed wound in the ohe1t to the left of the aternum." (R.7). ..An autopay revealed 
a "perforating WOW1d of (a) pericardium.J (b) Right Te11tricle. hemoperioardium. 
extenaive.• (Pro. EE. "A"). · 

/ 

The accused elected to be 111orn and taatified that he had finiahed the· 
fifth grade at achool. 'l'hat before the fight started at the warehou1e dlo1a11d 
called him a Tile name and that h• then ahoolc hi• finger in deoeaaed' 1 face . 
aaying 11 ***Smith don't ta.lie about my mother." (R.l.i4). Deoeaaed hit him 
on the head a.nd mouth causing awelling a:nd. ~·. He denied remembering 
getting hia rifle bu.t admitted that 'there wa1 a bunch around 111.1 and talcing th•gun.• He !\trther denied IZJ.1 recollection of baTing stabbed deceased and first 
11&1 mads a1111U'e of it after he •s under arrest and told by Sergeant Cooper 
that he had stabbed deoeaaed (R.46) • . . 

' . 

Major Jamea O. Crcnweli. 11.c•• •• called as a witneu tor the defei;lte 
and qualified as &%1 ~xpert in pa;ychiatr;r and neuro-ps;ychiatry. Witneas had 
examined aooWled and found hi• to be in group IV which pl~ed him a.a a moron• 
He further testified tha.t •est morons cou.ld "d11tiz:i.guish right from wrong even 
in war conditions." (R.53). In a.nawr to hypothetical queatibna as to one'i 
actions after haviDg been atl'l.lck blo• on the head witneu atated 11 I don~ t • 
think a man could think or plan an acti~ dur111g -~+•1-'i-t;~• (R.49). Wit-' 
neu' s conclusion •a "1'he tact that he L&ocusedlfieca"ffet sutf'ioient memory 
make• ua feel that there •s nothing abnormal a"bout hit state ot memory. A 
simple memory loaa would not have any particular bearing on the reapanaibility 
on the point of view of insanity so far as his ability to determine right from~> 

. wrong and adhere to the right.• (R.50). · . 

By stipulation the report of Lieutenant Colonel S. A. Chall.man. K.C. 
?leuropsyohiatrio Consultant Surgeon. US!SOS, 'llilo had alto examined accused. 11&1 
introduced u Proaeoution.'1 E:z:hibit 11C11 • '1'h9 conclusions arrived at wrea 

2. 
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"Private Huddleston is found to be sane and mentally reaponaible 
for hie actions, in that he is free from mental defect disease 
or derangement and ii able to distinguish right from ,.;.0~ in • 
reference to the particular actions w1. th which he ie charged 
and is found able to adhere to the right. Hil moderate mental 
deficiency cannot be considered as influencing hie mental 
responsibility." 

4. 	 "Murder is the uiuawrul killing of a human being with 

malice aforethought.* * * 


***-Ir 

"Malice aforethought.- Malice does not necessarily mean 
hatred or personal ill-will to'W&rd the person killed, nor an 
actual intent to take his life, or even to take anyone's life. 
The use of the 110rd 'afore-thought' does not mean that the 
malice must exist for any particular time before camniaaion 
of the act, or that the intention to kill must have previously 
existed. It is sufficient that it exist at the time the act 
is comnitted. (Clark.) 

"Malice aforethought may exist when the act ii un- . 
premedi t&ted. It may mean any one or more cf the follo'!'ling 
states of mind preceding or coexisting w1. th the act or omiuion 
by which death. is eaused1 An intention to cause the death of, 
or gr"ievous bodily harm to, any peraon, 'l'ilether such peraon 
i1 the person actually killed or not (except llhen death ii 
inflicted in the heat of a sudden paasion, cau1ed by adequate 
provocation) J knowledge that the act which causes death will 
probably cauae the death of, or grievous bodily harm to, any 
person, lilether such person ii the person actually killed or 
not, al though such knowledge ii aocampe.Died by indifterenoe 
whe'ther death or grinous bodily harm ii caused or not or br 
a wish that it may not be caueedJ intent to oolllllit any 
fel~ny. * * * (par. 148,!, M.C.M., 1928). 

· 5. The evidence ii clear that immediatel1 after the altercation at the 
"Ml.rehouse between accused and deceased, acouaed returned with a loaded ritle 
looking tor deceased, deolar~ng at that time that he lm.lld get him if it n.1 
the last thing he ner did, Havhlg been th•rted in hi1 immediate dedgn, 
five or six hours later he entered the tent of his sleepi?lg victim. and inflict 
ed upon him a mortal 1tab in the heart and exclaimed immediatel1 thereafter 
•I got him - I got him.•, Jtreq e11ential elem.ct ot the crime ot murder h 

present in the instant case. Nothing ii left t~ oa:ijeoture or oircwutanoe. 


It ii noted that the Trial Judge .ldwc•te miutated the law with 
re.f'erenoe to the burden or proof in insanit7 oase1 in adviling the court 

11 * * * that lack ot ocmpetencr ii a aatter tor proof 'b7 
the deten1e that the prelWllptlon ii that a man i• 1ane and 
ii competent. Thil ii the burden on the cletense. 11 

• 

l'lhm the i11ue o.f' aoouaed'• mental reaponsibility' ii railed the pro.eeoution ii 
required to prove beycnd a reascmable doubt that aocused ·oould:.bae9t.di1tingui1hq 
right .from wrong and adhere to tbe right (par. 78a, J4,C.K., 19261 CM 223lJ48, 
RiesenmAn). However, the erroneous 1t&te.nt by-th• trial Judge Advocate on 
thil hsue did not prejudice the 1ub1tantial rlihtl ot th• accused a1 there 
•• sufficient evidence to 1uataii1 the oourt' • finding•. Inn though acou1ed 
be ot a iow grade of mentality hi• act• in pl&rmi?lg and carrying into e:iceoution 
hi• crime bespeak that of a mind tull7 capable of mental responlibility. 
The peychiatrist1 likewiH te1tified that he could not onl7 dhtl.?lguhh right 
.from wrong but could adhere to the right. His .fancied llt'onga at the hands ot 
deceased turnilh no e:z:ou1e or just provocation tor hi• aot1, done not in the 
heat o.f pauion:, but cooly and dellberatel1 'Ill. th •lice aforethought. The 
evidence .t'ully 1ult&ins the .finding• ot the court and seldom ii the crime ot 
murder so oonclu11Tely pr~en. 

http:1t&te.nt


6. The court -.s legally constituted•. No errors injuriously affecting 
the substantial ri~tli of the accused were committed during the trial. Itt 
the opinion of the Board of Review ·the record of trial is legally sufficient 
to support the findings and sentence. A sentence either of death or of 
imprisonment for life is mandatory upon conviction of the 92nd Article of 
War. Confinement in a penitentiary is authorized by Article of War 42 for 
the offense of murder, recognized as an offense of a civil nature and so 
punishable by penitentiary call'inement by Sections 273 and 275 of the Criminal 
Code of the United States (18 u.s.c. 452, 454). 

_......,h"*"'"';4~¥·~:>p:jll Judge Advocate.J:..,,,,.://Afl..~~:l.·"--' 
Lt.cO~. 

~ /.'2dgo Advocato. 
/' L .Co • , , .G . '• . . , 

4. 
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W.Aa DEP.AR1'M11m 

Army SerYice 1orees 
In the Bran.oh Ottice ot The 1udge .AdTooate General 

Kelbourne,.Victoria, 
Austrelia. · · : 

Board ot Revie• 
1 November, 1943~

CM A-750 

U.HI'l'ID S'l'A'l'll:S ) Trial b,- G.C.M., convened 
) at Headquarhrd, Ba.H 

Te ) Section No. 3, u.s.A.s.o.s., 
), A.P.o. 923, 31 1ul7, 1943 • 

.Kajor Id.win s. :minter ) Dismissal. 
(0-290389), Infantry. ) 

:BOLDING by t.\1• BOARD 01 Jlivnr 
S'l'AGG, Blllmm'S, and HTBlm', 

· .1udg• Advocates. · 

, 

. J.. The record Of trial in the case Of the ottlcer named abOTe has been 
, examined by the Board ot Review an4 the Board su.bmits this9 its opinion, to th• 
~eistant 1udge .Advocate Gene~, Branch Ottice. ot 'l'he 1udg~ Advocate General, 
Melbourne, Victoria, .Australia~ ' • · · . . · . . . · . 

2. 'l'he accused was tried upon the following ¥charges and speciticaUons. 

Cll1AmE I a Violation ot. the 93rd Article ot War. . 

Specifications · In that MaJor'll:d.win s. Hunter, did, at Head• 
quarters, Base Section 3, At'O 923, on or about the 15th 
da,- ot 1une, 1942, feloniously embezzle by .fraud.u.lent]J · _ 
converting to his on use One Thousand Dollars (tl,000.00)t 
currency of the United States, the propert7 of Captain 
Paul Dav"is, A.C., entrusted to him tor th1t said Captain· 
:Paul Davis, A.O., b7'lst tt. Rob.rt t. Price, A.O.; and 
2nd tt. H8U7 G. Newman, A.O.. 

Ol:l:Aml!: III Violation of the 96th Article ot War. 

Specification l: ..· In that. liajor EdW"in s. Hunter, d.id, a.t Head
quarters, Bue.section 3, '1!0 923, on or about the let d.a7 
ot .April, 1943,- 1n his hstim:mt betore a Board which met 
:p.irsuant to Par. 9, Special Orders f/7, dated 18 l4areh, 
1943, Headquarter•, Base Section 3, .APO 923, did make 
under oath statements in substance as ~llows, to the 
question "Did they gin 10\1 81J.7 mone7", anper "No, I . · 

· don't remember them g1'ring me IJX)ne7 or envelope", end to · 
the questioh "Did they have the .mone7" answer "No: I don't 
recollect seeing the l!X)ne7•, which statemenh he d,id not. 
then beline to be true. 
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Specification 2: In that Major Edwin s.. Hunter, di.d, at Head
quarters, Base Section 3, IJ!O 923, on or about the 17th day 
ot December, 1942, in his testimony at an invedtigation 
made by the Inspector General of Base Section 3, APO 923~ 
conducted pursuant to verbal orders of the Con:manding 
Officer, Base Section 3, APO 923, make under oath statements 
in substance as follows, to the question "Is it possible then, 
that the money was lett With you"~ answer "No, Sir, the money was 
not left with ma", and to the question "Did you ever see the 
money or count the money that Lt. Price requested you to hold" 
answer "No, I did not, Sir.", and to the question "Did Lt. · 
Price or any other officer turn over to you $1, 000.00 in 
American currency tor safekeeping" answer "No, sir", which 
statements he did no.t· then believe to be true. 

ADDITION.AL CHARGE: Violation ot the 96th Article ot War. 

Specification: In that Major Edwin s. Hunter, did, at Head
quarters, Base Section 3, APO 923, on or about the 10th 

. day of April, 1943, in his testiDX>ny before a Board which 
met pursuant to Par. 9, Special Orders lfl7, dated 18 March, 
1943, Headquarters, Base Section 3, APO 923, did make under 
oath statements in substance as follows, to the question 
"I believe you stated that you did not see the money at all", 

·answer "I have not seen it", and to the question "Did 70u 
personally or acting as an agent give or arrange to give 
the $1,000.00 to Chaplain Scanlon?•, answer "No, Sir", and 
to the question "Did 70u at any time give Chaplain Scanlon 
$1,000.00?•,answer "No, Sir", which statements he did not 
then belieTe to be true. . 

The accused pleaded not guilty to all the charges and specifications. He was 
found not guilty of Charge I and its specif'ication and guilty ot Charge II and 
its specifications and guilty of the Additional Charge and its specification. 
He was sentenced to be dismissed the service of $he kJ:.<my of the United states. 
The reViewing authority approved the findings of guilty of Charge II and its 

specifications and approved the findings of guilty of the .Additional Charge 

and only so m.ich of its specification as involves a finding of guilty that 

accused under oath made the statement in substance as tallows: "To the 

question, 'I believe you stated that you did not see the money at all', 

answer 'I have not seen it', which statement he did not then believe to be 

true." The reViewing authority approved the sentence. kJ thus approved, 

the co~firming authority confirmed the sentence. PUrsuant to Article of 

War 502 , the record of trial was forwarded to the Board of Review, Branch 


Office of The 'Judge .Advocate General, :Melbourne, Victoria, .Australia. 


3. The competent evidence for the.prosecution shows that some time 
between January and March, 1942, Captain Paul l!'. Davis, ot the Air Corps, 
lett with Captain Robert L. Price at the latter's office in Brisbane, QUeens
land, a sealed' envelope containing $1000 in American currency, principally · 
of large denominations. The envelope was placed in the office sate. In 
mid-June, 1942, upon checking the contents of the sate preparatory to JIX)Ting 
the otfioe Lieutenant Henry o. Newman found the envelope containing the money. 
Lieutenant Nev.1118n and Captain Price counted tbs money end together took it to. 

the office of the :Personnel Officer, Major Edwin s. Bunter, the accuse~. 

Captain Price testified that "We didn't know where Captain DJavis 
was and we toltl :Major Hunter the story, and he coo.nted it f:the money end 
we iett it there with J,fajor Hunter• (R.9 ). Lieutenant Newm8ll testified that 
"We asked the Major f:HunterJ it he would take the m::>ney end attempt to locate 
the person it belonged to. * * * heo said he would take the mone;r9 8f'4 :{"ito 
locate Captain Davis (R. 11, 12 ). Kajor Hunter counted the 'lllOney n e r 
presence(R. a• 9, 11). and was told by Price end Newman that 1 t was the prop•rt1 

2. 

http:1,000.00
http:ADDITION.AL


ot Captain Davis (R. 10. 12). Captain Berry was present at the time and they all 

jokingly talked "about splitting the rooney" (R.. a. 11). Captain Price and. Lieu.; 

tenant Newman L!t the rooney with ~jor Hunter and took no receipt therefor (R.12 ). 


Captain Berry testitied that he recalled Captain Price and Lieutenant .NeWman 

coming to the Personnel ottice with imney in an open envelope which they wanted 

to turn over to liijor Hunter. H·e "believed" that the money was counted at the 

time and it might have been laid on. the desk (R. 14. 15) and testified that Major 

Hunter said that he •didn't teel that he should take the m:iney like that because 

he was a Personnel Adjutant * * * and stated he didn't wish to receive the m:iney. 

I don't know whether or not he received it at that time" (R. 14). 


A letter dated 17 ~une 1942. signed by the accused. was sent to the Commanding 
General. U.S. A. A. s., s. w. P.A., J!PO 501. requesting intormation of the "present 
location ot Captain P.AUL F. DAVIS. 1.D"~ Tb.at letter stated in pertinent part. 
"Information is desired to collllIIUnicate with officer 1n regard to letter lett by 
him at this Headquarters". The letter was returned by lat indorsement stating 
"No record of this officer at this headquarters" (Exh. E). The record discloses 
no turther ertort on the part of accused to locate Captain Davis. 

on 17 December, 1942, accused was sworn and testified in the course of an 

investigation conducted by Colonel Charles Cooper, IGD, "into the loss or personal 

tunds the property of Ce.ptain Davis" (R. 17 ). With respect to the statements made 

by the accused during the investigation, Colonel Cooper testified in part as follows: 
. ' 

"Q.• 	 Will you tell the c~urt whether or not you asked /jis.jor Huntey 

the following question ' Is it possible then that the money was 

left with you'? 

I did • 


.And what was his answer to that question?Q.• 
A. 'No, sir, _the m:mey was not left with me'. 

Did you ask him the question 'Did you ever see the mJney or 
count the money Lieutenant Price requested you to hold'? 

A. Yes, ·I asked that question. 

Q. .And what was his answer? 
A. 'No, I did not, sir'; 

And did you ask.him during the investigation the following 
question 'Did Lieutenant Price or any other office_ turn over 
to you one thousand dollars in American currency for eate
keeping'? 

A. I did. 

What was hie answer to that question? 

'No, sir'•" (R. 18). 


Upon cross•exeminatio~ Colonel. Cooper read the following q'fe:tions itrop~~:ed .. 
to Uajor Hunter and the answers of that officer incorporated-~ t e re~o o e 
investigation: 

/Major Huntey , · . 

Question: Did you/ ever see the money or count the m:mey · 


. th.at Lieutenant Price reque~ted you to hold? Answer: No, 


. sir, I did not. 


ever place it on your desk and coUn.t 1,_?Q!!estion: Did you 

.Answer: No, sir. 


flestion: Did you ner say I cou~have.jit~11/~ri:: joke 

1000 or words to that ettecU L"' swer. t 


to Capt,. BerrY' I believe I did make such a statemen • ... 


I 
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Q\lestion: -bo you remember when that statement was made? 

Was it made at 'the time and in the presence of Lieutenant 

Price, or was it made a later date? Answer: I do not. 

remember. 

estion: Did Lieutenant Price or any other office turn over 

to you 1000 in American currency for sate-keeping?- Answer: 

No, sir. 


I 

~estion: · Is there anything else you would like to se:y in 

connection with' this matter that might throw any light on 

what happened? Answer: No, sir, I have. made every honest 

ettort to locate the money when it has been brought to my

attention. 

Q!lestion: Just what efforts have you made in this connection? 

Answer: ].. have tried to remember where the safes were in 

case someone might have put it in the sa!e. I have tried to 

check the different files, and the different pieces ot 

furniture ot the office that were m::>ved about in the other 

ottices. 


wstion: Is ther·3 a doubt in your mind as to Whether or not 
u actually took th&money. In other words, is it possible 


you took the money and put 1t away so safely that you have tor• 

gotten where you put it? Answer: No, not me, as tar as I am · 

concerned. 

Q.Uestion: What do you mean by 'not me'? Answer: I do not 

believe I have eJ1Y doub~ in my mi~d, sir. 


QJ.testion: You are absolutely sure that you never received the 

·money? Answer: I am absolutely sure. (R. 19, 20). 


Captain 1emes B. Berry Jr. testified that at'about the same date that the 

Inspector General started his investigation, and as a result thereof, tor several 

days he, accused, and a tile clerk searched _the oftic e desks and tiles (R. 15, 35) 

in an effort to locate the wney, but to no avail. "Within a week or so" a!ter 

Colonel Cooper had concluded his investigation, (about 15 February, 1943(R.17 )), 

C~tain Berry went to accused 's apartl!lBllt and was advised by accused that he 

L accusedJ had found the money "in the ~01 tiles ot Haines" (R. 15, 16). At 

that time accused "pulled an en~lope from his pocket and showed me the mone7, 

end I told him the best thing he could do would be to turn it in right away.and 

get rid of it" (R. 15). , Accused answered that "he would return it in a tew days, 

for if he turned it in right away, the7 would think we had been attelllPting to 

hide it" (R. 15). Witness spoke to accused "several times• about the matter; 
"any time I thought of it, I would ask him about the m::>ney" (R. l:6). . .Accused ' "seemed to be worried about returning it" Eilld witness asked Chaplain Scanlon it 
he Lw1tnessJ should report it•.· The Chaplain. told w1t~ess to. return. the m:>ney 
and witness informed accused •to giTe me the m::>net and I would give it to Chaplain 
Scanlon, end he would return it. Then a tew days later I heard: it had been r~ 
turned" (R. 16). The I1Dney was returned "a couple ot :months" atter accused had 
1'irst spoken ~o Captain Berry about the wney (R. l~). 

. · on 2:;? March, 1943, Cplonel Cooper received trom Major (Chaplain} George 
w. Scanlon one thousand dollars in American currency- principally ·in large denom

inations, with the following written statement: 


"I certify that I 'em turning over $1,000.0o (one thousand dollars) 
·American currency, to Colonel c. 7. F. Cooper, Inspector General, 

belonging to Capt. Paul Davis, United States A:rrq Air Forces, 

which money came to me in my capacity- as a Catholic Priest, and 

in the tultil.ment 01' my clerical duties." ·· (kb.. A). 


'Che.plain. Scanlon testiti8d.that he. receiTed th~ ~ne7 on·a~ut :March 21, l943L butt· 
claiming ecclesiastical privilege, refused to divulge the name ot the person esivinis 
it to him. He testified that he would not accept m::>nfiy trom a civilian to turn 
OTer to the Inspector General; that he did not know nor had he eTer met Captain. 
l'rin or Lieutenant Newman; he knew both Major 'Hunter and Captain BerrT, and 

. . . . . ·\ 
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that 	the former was ot his 'faith (R. ~2; Exh. I )e' Captain Berry categorically .· ~e~ed giving the mone7 to the Chaplain (R.36 ). 

· Brigadier General Donaldson Comnandin Gen ·· . 
b;r paragraph 9, SpecialOrders N~. 77, date: 18 :alh B~~~Section No. 3, U.S.A.S.o.s•., 

.three o:rticers under the provisions ot the 105th ~ , • appointed a board ot 
. ty tor loss o:r the $1000.00 personal. tunds o:r Lt Colicle o:r War "to th: responsibili 
to Defense Exh I) 1 • • PAUL 7. DAVIS /£" (Exh • .l 
to the board (iui. •B t~De~e~~~1943 • 7ire~ Lieutenant Leirr1s r. Shull was added 
April, 1943, concluded its hearings•o!'i u .. ~\~3ard..~deltdilitds.i:r;rst meeting on l 
1943. · 	 ~ • • .... . e ~s report on 15 Ma;r, 

l4ajor George W. stout was a member ot the board. appointed to conduct th~ 
investigation. As the recorder thereof he administered the .oath to accused · 
prior to accused test1t;r1ng before it. With re:f'erence to the uest1ons 
on 1 April, 1943, b;r the board to accused and his answers, l&l.j~r stout t~:ir~~ 

"Q• Will ;rou read the question and answer on Question 11? 
-A. 'Colonel Coxe: Did they have the IJX)ne;r?' lfajor Hunter: · 

?io, I don't recollect seeing the ll¥>ney• •.. 

Q. 	 Will 7ou turn to Q.uestion .13 and· read the question and 

.. answer? . . 


A. 	 Q;u.eStion b7 Colonei Coxe: 'Did they give you any money?' 
Major Hunter: No, I don't remember them giving me money:_ 
or. envelope. · · 

Q. 	 To Whom did he ·refer by them. or they? 
A. 	 The air corps officers who were supposed to have given li1m · 

the money." (R. 28) * * * Captain Price and Lieutenant 
Newmsn (R•. 29 ) • 

. · A.t page 23, Defense Exhibit I, the report o:r the board, there appears the 

. :f'ollowing question propounded to a~cused about· 10 April, 1943: 


"Q. 	 185 Cot~ Coxe. · I believe you stated 'that· you did not. 

see the m:::iney at all. - · · '<. · · . , . · · · 

Maj. H1Ulter. I have not seen it.•.. ·. . ·· · 

.,· . ,.,. ..,/."· . 	 ,. 

4:. · 	 The accused elected to remain silent.~ Major L:>ui~ Kerstein K.C•, appeared 
.. as a witness tor the accused and test1:f'ied that he had treated. him with several · 
drugs, am:::ing them sulta-diozine, from 7 April, 1943, for· "a week or so" tor an acute ' 
sinus condition. That sulfa drugs. would .•cause a person.not to tu.notion as well 
as he woqld before taking the drug• (R. ·31) and "will impede all the functions o:r. 
the nervous system• (R•.36). That during_this Ulll8 he noted that accused was 
."quite irritable ·aI1.d upset about some d1tticulty he was going through *_ • * he was 
n&Ter able to carry on a oonversation. as he had done· previously•· (R. 38-9 }. · · 
There was no testimont..introduc,d, however, trom Which it could-.be interred that· 
accused was not mentally responsible. Lieutenant Colonel Bobert McLear, A.G.D.~ , 
testified that he hc4 :.served w1 tll accused iri. 1934 and that "He was the best Second 
Lieutenant in that cellip" (.R.4:0). ··colonel George H. Dietz, _Q.M.C. 1 testified that 
.accused ·was -Very con~ientious" in his work end that .he had heard ·~oth1ag ·to the 

" . cont·rarJ about his t?Uth end veracity until this tr1-1• • *. • J: have nfftl' hear4 ; 
or knollll ot anyone to speak aey. war/but :f'avorably ot him iil the way )l.e Pel:'t.Ormed :: :. 
his-dutles.lf (.R. 42). · . . . . • . "· . . .. • . . ~:;·i'·. ··>~<'.'.·>. 

·~··.·· On motion ot the defense couns~l9 · savin!,· however, ·~·objection previd.usJ.t ... 
:made by him. to its Talid1ty, the proceedings o~ the'board o:f' ~tticers were. ad-:· _ '· . 


; '.mitted in ·evidence as defense :Exhibit I (B..42).... ·.· · · · ·· .· . / :· ~ ~·/ -.'·\;,':,; 

.. · . /· . . . .'· .. ~ .. ·. . . .: ._':. ,;, ·~·" ..·:··.i.·_.;;.·::..:;.. ·~· ·- .. ·. -~ .· .' . , :' -- •..:::·...,·~. "?·<:"~.f'.~·.: 


~. '•.': . . . 5!· : .'l'he gravamen ot the three sp~U'ic&:tions ot •hi~ accused· was t~,d · ,. .. ·;~:{ > 

:" g111lt7 1a talse awear1ng. The J.Jamal tor Courts-Martial, 1926, delineat_e~. to~,.5;,- ,, 


/-:.esaential elements ot proof necessary fpr,OOJlviCtion thereof, Tizz .. :: :::'.:,'.{/·)\'·i}.'~ 
. . 	 _,. ~ ___._;':<-(:,.·_~ ..:··1:·~.: _.,»' \ ., ' • ,,'> 

' · · ·e., .1> • ..Jl,1 ,;-,,.' 
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·.•(a) That accused was sworn in a proceed.10g or made an .oath 

to-an affidavH; (.!?,) that such oath was administered by a 
person having authority to do so; (~) that the testimony 
given or the matter in the affidavit was. false, as alleged; 
and (~.) the facts and circumstances indicating that such 
false testimny or affidavit was willfully and corrµptly 
given, or made.•. (par. 15!..2,, P• 191). 

Counsel for accused foreibly contended, during the course of the trial, in 
argument at the conclusion thereof, and by brief attached to the record, that ae• 
cueed could not legally be found guilty of, false swearing before a board of officers 
as4 alleged in specification l.ot Charge II and the specification ot the Additional 
Charge tor the reason that the evidence in the record establishes that the pro
ceedings of the board were void ab initio. · Counsel tor accuaad based such con
clusion upon the tact.that the bOii'rd was appointed under the provisions .ot 
Article of War 105 •to fix responsibility tor loss ot personal funds.of an officer• 
and • 

. a. As the loss was not occasioned or accompanied by.riotous or 
'Crisorderly conduct, the board of officers was without Jurisdiction 

, end its report is a nullity (sec; 463(3), No!' 6, Vol• II 1 Bul. J"AG)t 

!?.• A like sllm ot. money as that alleged to hav'e· b~en lost- was re··· 
eo-yered 8Ubsequent to the appointment ot -the bclard, but prior to its 
initial metings. · Th'e reason' ·tor which the board was appointed no · 
longer e:rl.sting, all its subsequent proceedings were."moot and.void"; 

.. • ' . 	 .'.!/ . .• 

c. The personnel of.the board was increased trom.thi-ee to tour 
iiiembere, 	 a number in. exc!ss of that provide~ by_ Arl;icl~ ot War 105. 

. ·' . 
l'UrStiant to AR 210-10, December 20. 1940, the Commending General, Base Section 
3, u.s.A.s.o.s. ,· was empowered to appoint a board tor the purpose ot investigating
the loss ot tunds entrusted to en otticer of his .command w1 thout regard to Article 
ot War 105, and the recorder ot a board so. appointed. was' authorized to administer 
oaths (A.W. 114; par. 12, AR 420-5, Maj' 20, 1940H'.' · The .fact that. the order 
appoin1;1ng the board may have improperly stated t:Q.e authority under which it was 

r appointed is immaterial and did not diTest SUCh'.bOard Of the right to meet, swear 
witnesses, hear testimny, and 1'8POrt .its findings and conclusions as ordered by 
the comm.anding. of:tioer. . '. · · , , · - · 

~ .! , • ·t', -~E .' 

The evidence clearly establishes that ·the accused was sworn first by en 
Inspector General in an inTestigation conducted by him and later by the recorder 
ot a military board. 
satisfied. 

Thus the first. two/elements .ot the required proof ,arfl 
· · · · ' · · : · · 

, ~ ~...: ':""' .... ·r. 

' I' . : .. '. ::i:..; .\~ '~.; :'. ., '•; . . . •' 

··. . . The testimony :t'U:rnishing the bases ot the balance .of the· required proof is 
oontlicting. Captain Price end Lieutenant llewman' testified that the7 brought the 
money in question to the office ot the accused;• they informed' aooused that it was 

. the property of Oapt&in Davis and .e.apid. him to locate that. officer; Major HUnt•r 
counted the money;. · they .left the money w1 th the:•Jl1.jor and took no receipt therefor• 

. " Captain Berry remembered that the twQ lli°r"Oo.rps ottioe:rs came to the office ot :u;ajor · · 
:_ .Runt.er tor the purpose 'of/leaving a 8Ulll of: money~ but,he could not recall whether 
)·~: :or-.not. the money .w~s in tact left there at the ,t11:11e...t:·" Imnediately there~er, on . · 
)\j\'·l7 J\lD.8 

0
'':.1942, ·a lette.r was Written over :Lfajor li1mter' S:Signature to higher authority 

tC·'.-J'8queating·;informat1on'. as the the present '.lo~ation ot~Captain Davis .•in regard to · 
:>, letht";lef1;~b7 him at this Headquarters••. ··The letter. was returned with the ind~rs8'." 
'/;::·ment","50:):re0ord of 'thie officer at. this.headquarters•. The record discloses no,..'..' · · 
0' 111b·a~u~t::'..et:t:orts1 

on·. the part of Major Bun~~?: to' locate. Captain Dui•• Major·< ...·. 
(\ IDmt'er .1D.:, his· ~·~timon7 on 17 December, .1942, before the Inspector· General state! , 
;,(that"llG':.'remellbered .captain Prioe and Lieutenant Newman~~ha4 been to his ottioe with.·· 
·::;;: th&'monq; but .he.hstit1e4 that he· did not see the m:iney, did not count it,. and . .;:'.•., . 
L;:::did. not recei.Ye tt•:'>In his testimoni before the board.Of ottioera on or about . :·
5:· 11 ,April .and' 10 April~'· 1943' Major Hunter tesUt_ied: ta11.t he. did ;no~ re~er seeing 
fi;~'.o:ie~reoeiTing the J1X>Iie)-•• '. '· · · ''•.:," ,_<'.~:;~/ · ·.. · · · · · ·· .,.-:· · _/
~·~';'\.,1.' ' '. • ., .· ·~·· 	 r • ,".1,,_,_ •• ,;:;. ' ': i.',. .:..:r •i 

1 
/ 1 1 ' , l\.~~~~ .; ~, • I ' 1 "\ ' , •-t;'"1:',-.f':1~, 	 ·,~, .. <.~:.•• !.-~.}~·~,·<~.. ~•:J:>,.'~.:·_.,',,~r:~ '• ~ .. ; :~~·~~;,;t<:~t:~' 

• 	 f ..~ ... ~£·'! if\1.'· -:-: .,f. '1•• '• •• / · ..\~.· '/,i;~ ..1.?t.' ~ ,. .-. "· 

,~·· •o.: l~f.;·:~ki~.~.:::·:,..~::: ,,s,;~~:-::·~ ?::£~<::f·:~:/:<· ·.;. 
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The testimony further reveals that shortly a:t'ter the Inspector General had 
concluded his investigation, accused told Captain Berry that he had f'ound the · 
money in the 201 file of' one Haines. Captain Berry suggested to the accused that 
the money should be returned but accused stated that "he would return it in a · 
tew days, tor it he returned it right away, they would think we had been attempt
ing to hide it". Captain Berry on several occasions talked to accused about the 
return of the money and even sought the advice of' Chaplain Scanlon who also 
suggested its return. Three days after the board of officers was appointed to 
ti:z: the responsibility tor the loss of the money end about two m:>nths a:rter the . 
accused had :found it, a like swn was given to Chaplain Scanlon and by him turned 
over to the Inspector General. The Chaplain would not reveal who had given him 
the m:>ney. The Chaplain did testif'y, however, that he had never talked to and 
did not know Captain Price and Lieutenant Newman; that he knew both Captain 
Berry and the accused and that only the latter was ot hfs faith. Captain Berry 
denied having given the money to the Chaplain. 

The Manual for Courts-Martial, 1928, states that "where a witness swears 
that he does not remember certain facts when in fact he does; he colllllits perjury, 
if the other elements of the offense are present"(par. 149i). In like manner, 
if a witness falsely swears that he does not remember certain facts, he coiillllits 
the crime of false swearing, if the other elements of that crime are present. 
It is the province and the duty of the court to determine the credibility of 
witnesses arid what weight, if f!IJ.Y, ~hould be given to their testil!J:)ny (sec. 395 
( 57), Dig. Ops. JAG, 1912-40). From the very nature of' the transaction, and 
the subsequent conduct of the accused, the court could properly predicate a 
determination that the sworn testiIOOny of the accused alleged in the specifications 
e.s JWdified by the approved findings, was false and willfully and corruptly given. 

6. For the reasons above stated the Board of Review is ot the opinion that 
the record of trial is legally sufficient t'tsupport the findings of the court 
as approved, and the sentence. _ •· · . 

' 	 ~ [)~ Zudge Advocate • . )-0010;el7~ . 

~ J'udge Advocate.
Lt:COiOiiJ.J"1G' 

JAMES B. MJRPHY , J\ldge Advocate. 
Lt. Colonel, J eA.G.D. - ABSENT 

lst Indorsement 
War Department, Army Service Forces, Branch Office of the Judge Advocate General, 
A.P.O. 	924, 2 November, 1943. 

' 
To: Commander-in~hie!, Southwest Pacific Area, A.P.O. 500. 

1. In the case of Major Ed~in S. Hunter (0-290389), Infantry, attention 
is invited to the foregoing holding by the Board of Review that the record of. 
trial is legally sufficient to support the ~entence, which holding is hereby 
approved. Under the provisions of Article of War 50!, you now. have. aut.hority_ 
to order the execution of the sentence. · .. 

2." ' When copies of the published order 	in this case are ·forward~d to 
this office they should be accompanied by the foregoing ~olding and this 
indorsement For convenience of reference and to facilitate attaching copies 
of the published order to the record iii this case, please place the file number ' 
of the record.in brackets at the end of the published order~follows: 

. -~~-
(CM A-750) ERNEST H. WRT; 


Briga~er General, u.s. Army, 

Assistant Judge Advocate General. 


' 

(Sentence ordered executed. OCllO 10, USA.FF!, S Nov 194~) 
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WAR DEPARTMENT 
Army Service Foroee . . . 

In the Br&nch Office ot The Judge Advocate General· . 
. Melbourne. Victoria.. 

Australia. 

Boa.rd ot Review 
~ October, 1943. 

CM A-757. 

UNITED STATES 	 ) 

) 
 Trial by G.C.M., ooitVened a.t 
)v. 	 ) 

Noumea, New Caledonia, 25 August, 
1943. . 

Major Herbert S. Kamsler, ) Dismissal from.the service. 
(0-207483). Adjutant ) ' 

General' a Depar'bn1mt, Head- ) 
quartera llV Corps. ? 

HOLDING b:r the BOW> OF REVIEW 
STAGG, ROBERTS, ad MURPHY, 

Judge Advooa.tea. 

l. The record ot trial in the case ot the ottioer named abon ha.a 
been e:n:mined b:r the Board ot Review and the Board aubmita thia, it• opinion, 
to the Aaeietant Judge Advocate General, Branch Of'tioe of The Judge Advocate 
General, Melbourne, Victoria, Australia. . 

2. The accused 111&s tried upon the following charge and epecitications 1 

CHARGE1 Violation ot the 	95th Article ot War. 

Specification 11 In that Major (then Lieutenant Colonel) 
HERBERT S. KAMSLER, Adjutant General 1 s Depar'bnent, lJq. 
XIV Corps, APO 709, did, at Headquarters USAFISPA, APO 
502, on or about March 16, 1943, in the course of an 
official investigation b;y Colonel J~HN '?~ MeLANE,. 
Inspector General's Department, make under oath a state
ment in substance as tollowa1 •I did not sell beer' or 
liquor to 'enlisted men11 , llhioh statement he did not then 
believe to be true. ·· 

Specification 21 In that Major HERBERT s. 1W4SLER, Adjutant 
tenera.1 1 a Department, Hq. XIV Corps, AP0-709, did•.at the 
9th Station Hoapital, APO 502, on- or about May 16; 1943, · ·. 
in the oo\Jrse ot an otticial inveatigation by Colon•l . 

· W. I. SHERWOOD, Inspector Generi.1 1 s Depar-tment, malt under 
oath a statement in substance as tollow11 11 I :have J\eTer 
sold it (meaning thereby beer. scotch whiskey, gin and 
brandy) to a single enlisted man", llhich atatement he did 
not then believe to be true. 

. 
'?he accused pleaded not guilty to the charge and speciticatioDJ1 and ..aa· found 
guilty as charged. He was aentenoed to be dilllliaeed tran. the aervioe. 1'he 
rerlelling authority approved, and the confirming authorit)' contiraed, the 
1entence. Pursuant to .Article ot War 5of the record of trial •• tor-.rded 
to the Board- of Review. Branch Office ot the Judge .Advocate _General, Jl'.elboun19, 
Tictol."ia, Australia. . . 
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3. The competent evidence for the prosecution discloses that Warrant 

Oi'ficer {jg) Richard M. Burke, then a staff sergeant, in July, 1942, purchas

ed three bottles of gin fran accused, paying him beti.een $1.25 and $1.75 

a bottle (R.6). Warrant Of'ficer {jg) Bart J. Comiolly, then a master 

sergeant, on eight occasions trom about March 18, 1942, until about the 

middle ot July of that year purchased from the accused a case of Scotch 

llhiskey, four bottles of gin and four bottles of brandy. He paid accused 

ll.25 a bottle far the gin, $1.50 a bottle for the brandy, and $42.00 a case 

for the liliskey (R.8). Master Sergeant James R. McAllister, during May and 

June, 1942, (R.11) made "eight or nine, possibly ten" purchases from accused 

ot Scotch i;hiskey and gin (R.10). Technical Sergeant John D. Watson, 

"possibly a halt dozen times" during :April and May, 1942, purchaaed gin and 

brandy from accused and paid him $2.00 and $2.50 a bottle, respectively, for 

the same (R.12). Master Sergeant Courtney C. Hood on one occasion in June 

or July, 1942, purchased two bottles of Dewar's White Label Scotch llh.iskey 

from accused for $3 .00 (R.13). All of these enlisted men wre members of 

Headquarters, Am.erical Divi•ion, and the respective sales were made at.A.P.O. 

,502. 


On March 16, 1943, the accused was ordered to appear at the office 

of Colonel McLane, Inspector General, U.S.A.F.I.S.P.A. There he was duly 

&110rn, advised of his righta under Article of War 24. and interrogated "with 


. reference to 11his entire career llhile he 119.s at APO 50211 (R.lli.). Technician 
4th Grade James J. Herbert, a stenographer 1lho ll'&S then present and took 
stenographic notes of the proceed:Llgs, testified that 

"Colonel MoLane asked the accused if he had ever been admonish
ed for selling'liquor to officers and enlisted men and the · 
accused refused to anner, saying that that was a different 
investigation. The Colonel then told the accused that he 
'WQlld have to ans'Mlr the question and the accused said. he had 
been admonished. Then the Colonel asked the accused it he 
had gotton Father. Dunford to intercede on his behalf for 
selling beer and liquor to officers and enlisted men. The 
accused aa.id that he did get Father Dunford to intercede but 
he had never sold liquor to enlisted men of t,he America! 
Division." (R.15J 36). · .. 

Colonel William I. Shen.pod, IGD, succeeded Colonel McLane as Inspector 
General, U.S.A.F.I.S.P.A. He noted that the files in the case of the 
accused revealed attidavits of enlisted men of the America! Division to the 
ef'tect 'that they had pursihased intoxicating liquor !ran accused although he 
had testified to the canh-ary before Colonel MoLane. Accordingly, on or 
about May 16, 1943, Colonel Sher11>od interrogated the accused at the 9th 
Station Hospital iZ1: an endeavor to determiiie the truth. or falsity of 1uch 
testimony. -Colonel Sheniood testified in pertinent pa.rt 

11 * * * I * • swore Major.. Kamsler as a ll'itness ~ci 119.rned 
him of his rights and he· acknowledged that he understood. 
his rights as a "Id tneBB. I asked him it he •s physically 
and mentally able to testify and h"e said he 111l8. I then 
asked him forty-three questions. Seven of the forty~three 
questions dealt ll'i th his sale of liquor to enlisted men. 
I told Major l!'.amsler that I had affidavits from five enlisted 
men to the effect that they had procured liquor from him 
through a sale. I presented the matter to him seven differ
ent times, ea.oh time a little differently but always to the 

··same point. Seven times Major Kamsler denied ever having 
sold intoxicating liquor to enliated man. I kept presentiDf; 

. the question to him so as to ~stablish berond a doubt that he 
·understood the question. * • * • . (R.19) 

2. 
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"I recall very clearly the questions and they all de~lt 
with the subject if the Major had ever sold intoxicating 
liquor to enlisted men. One time I told him that I had 
five affidavits from enlisted men to the effect that they 
had purchased intoxicating liquor from him. Another tf.me 
I asked Major Kamsler to please refresh his mEl!lory and to 
think back to the time men he vas with the .Americal 
Division and vd th the Service Command, APO 502 to make 
certain Wiether he did or did not sell intoxicating liquor 
to enlisted men. The seven questions were of that •ame tenor 
clearly 'Poken, • • • • (R.20). . • 

•• * *. 

" '
In each of the seven instszices Major Kamsler clearly stat 
ed that he denied that he had ever sold intoxicating liquors 

. to enlisted personnel. (R.20) . 

• • • • * 
" * * •Another time he said, 1 It was the custan at my head
quarters for officers on all ocoasions to make it possible . 
for enlisted men to obtain beer.' It was specifically beer. 
Then he said, 'If you call that selling intoxicating liquora 
to enli ated men, then I sold liquor.' I said, 'I'm not · 
speaking of beer. In the af'fidavi ts forwarded it was 
lliiiskey, brandy, and gin' and his answer was, 'I still deny 
it. The questions that I asked were definite and his 
AllBwers 'W9re definite." (R.20-21). 

Technician Herbert, upon being recalled, corroborated the testimony ' 
ot Colonel Sherwood and "further testified that the Colonel had not qualified 
hia questions with respect to the time the sale of liquor was made to 
enlisted men but specifically asked the accused it he had sold liquor llhile 
Adjutant of the America! Division and accused said that he had not (R.361 37). 

Accused elected to\e s110rn and testified that in October, 1942, he 
· held the grade of Lieutenant Colonel. He stated that at that time he was 

subjected to an investigation by a Colonel Long and the several enlisted 
men who testified for the prosecution in the instant ease were also interrogat
ed and their statements -.ere reduced to lll"iting. He i'urther testified that.. 
aa a result of that investigatf.on he 1111.s giTen a reprimand in punishment tor 
hia actions (R.2li,; 28). · On February 4, lSii,3, he received an admonishment . 
tor acme other and unrelated offense (R.29). In the early part of February, 
1943, he requested to be returned to the United States on "rotation of 
officers•. ?he request was .not favorably consi.dered and on about 15 March, 
1943, he was assigned to the "Quartermaster Office". that "after staying 
there for a while I felt that just because I 'W11S asking to go home on rotation 
of officers I was getting kicked around". Accordingly, he sent a letter 
directly to General Thompson, Commanding General U.S.A.F.I.S.P.A. (in the 
absence of General Harmon) reciting the facts • 1'he next morning he we.a ' 
ordered to report to the office of the I~spector General. . 1'h.ere Colonel 
l4cLane advised him that he was going to investigate "my activities during my 

. entf.re period of serrlce at APO 502". Accused testifie_d that Colene). McLane 
"said, 'Did you sell liquor to officers or enlisted men and I said no~ tQ 
enlisted men• • * * * " (R.24). Accused stated that subsequent to this · 
investigation, on 22 March, 1943. he received an administrative admonitian 
and on 12 April, 1943, 'WllS reduced to the grade of Major (R.25, 26). 
On April 17, 19~. he embarked for Guadalcanal. While on the ship he develop
ed.a fever ..W.ch 'WllS diagnosed as malaria. Accordingly, he did not disembark 

.but was returned to the 27th Station Hospital and from there transferred to 
the 9th Statf.on Hospital (R.22~ 23). When interrogated there by Colonel 
Sher110od "I had just about reached my limit of capacity and I told Colonel 
Sher110od I didn't mind what they did just so it 1111.s over, I :was just mentally, 
physically, morally, and spiritually whipped• (R.25) • · 
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On cross 'examination accused achni tted that he had stated under oath 

to both Colonel Mclane and Colonel Sherwood that he had not sold intoxicating 

liquor to enlisted men and that at the time he made those statements he knew 

that he had sold liquor to them (R.27). · 


In explanation. of his denial that he had sold intoxicating liquor to 
enlisted men, accused testified that he "understood" the questions asked by 
Colonel Sherwood pertained "to l'dlat took place after my first punishment" in 
October, 1942 (R.28). Accused had sold liquor to no one subsequent to that 
time and testified , 11 I felt, in making that reply to Colonel McLa.ne, that I 
had not sold liquor to enlisted men after I had been punished"(R.24). 
He further testified that he did not feel "any consciousness of guilt" with 
reference to the instant charges (R.25). He admitted, however, that he fully 
understood the questions asked him by both the Inspectors General and that 
nothing was said by Colonel McLane llhich V10uld "qualify!' his questions and 
accused did not "qualify!' his ans11ers (R.28, 29). Accused further admitted 
that Colonel Sherwood had mentioned the atfidavits of the five enlisted men, 
but that such fact ·did not indicate to him to what period of time the questions 
pertained (R.29). . 

Major William W. Edwards, M.C., a member of the Disposition Board which 
examined accused at -the 9th Station Hospital testified that 

" * * *At the time we revie119d Major Kamsler's case we 
thought that he WlS laboring U?lder great mental stress. 
He 111!1.S quite emotional and he had certain obsessions. He · 
118.S subject to bits of crying and bits of depression and 
had various complaints which might have been suggestive of 
some ocular lesion. In our opinion Major Kamsler had, 
11hat the medical board terms, a psychoneurosis." (R.33). 

On crou examination. the medical officer testified that accused was able to 

distinguish right from 11rong and that he was capable of doing right (R.34). 


4. The eviderrce for the prosecution establishes, and the accused 
admitted, that he stated under oath to both Colonel M~e and Colonel Shenvood, 
Inspectors General. in the course of official investigations conducted by 
themJn March and April. 1943, respectively, that he had not sold intoxicating 
liquor to enlisted men. The evidence further utablishes that accused had, 
in fact, sold intoxicating liquor to enlisted men prior to October, 1942. He 
attempted to justify his statements by contending that as he had been punished 
by reprimand in O~tober, 1942, follOwing an official investigation of hie sale 
of liquor. his statements to .Colonel& McLane and Sher-wood pertained. only to 
times subsequent thereto. during which period he had sold no intoxicating 
liquor. .The questions or· the Inspectors General were not so qualified. 
The accused 11as specifically interrogated with reference to the entire period 
that he •s stationed at APO 502 and while he •• an Adjutant of the Americal 
Division, lihich period antedated October, 1942. The determination of the 
credibility of the accused and the weight to be given to all or any part of 
his test:l:monywas the province ot the court-martial {sec. 395.(56), Dig. Ops., 
JAG 1912-40). The court •s privileged to give no credence to -the contention 
of the accused that his statements pertained only to times subsequent to · · 

·October, 	1942•. From the entirety. of -the evidence the court could properly 
find that the accused committed the offenses charged. It l!hould be noted. 
however. that the specifications allege th.a.t accused falsely denied having 
sold beer and intoxicating liquor to enlisted men. The evidence establishe• 
that such talH statements were made with re.t'erence to 11 intoxicating liquor" 
•uch as iihiskey. gin and bran~. but not with reference to beer. This variance 
is believed immaterial. ·The gravamen of the offenses is the false swearing 
by the accused during the oourse of official investigations. Such conduct is 
unbecoming an officer and a gentleman and may properly be charged as a violati. on 
of Article of War 95. for llhich dismissal from the service is a mandatory 
sentence •. 

...: 

4. 
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The question of accused's mental responsibility was inferentially 

presented by the testimony of Major Ed'W!lrds, M.C. He did not testify, h01P
ever, that accused 1'18.S at any time mentally irresponsible. The court, by 
its findings, properly determined that accused was mentally responsible 
both at the time of the commission ot the derelictions charged and at the 
time ot the trial •. 

5. For the reasons stated above the Board ot Review is ot the opinion 
that the record ot trial is legally sufficient to support the findings of 
the court and the sentence. 

~~Ju'-ge Adv,.;ate;
• o • , • • .D. 

. . 

. 
1st Indorsement 

War Department, Army Service Forces, Branch Office of the Judge Advocate 
General, A.P.O. 9~, 15 October, 1943. 

To: Commanding General, USAFISPA, A.P.O. 502 •. 

1. In the ca;e of l!ajor Hei:-bert S. Kamsler, (0-207483), Adjutant 
General 1 s Department, Headquarters XIV Corps, attention is invited to the 
foregoing holding by the Board of Review that the record of trial is legally 
sufficient to support the sentence, which holding is hereby approved. Under /. 

the provisions of Article of War 50i, yoU: now have authority to order th19. _ 
execution of the sentence. · · 

2. When copies of the published order in th~ care are forwarded 
to this office they should be accompanied by the foregoing holding and· 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this cas~, 
please place the file nwnber of the record in brackets at the end of 
the published order, as followss 

(CM A-757). • 
ERNEST H. WRT, 

Brigadier General, U.s. Army, __ 
Assistant Judge Advocate General. 

· (Sentence ordered executed. QC)I) .28, USAFISP.l, 19 Oct 1943) 





. WAR DEPARTMENT 
1 A.rm;y Service Forces · 

In the Branch Ofti~e ot The Judge Advocate General 
Melbourne, Victoria, · 

Australia. 

29 October, 1943. 

CJ( J..-T12 

U' I' I f E D S 1' .l 1' I S trial 'b1' G.c.ll., conve:ned 
at Guadalcanal, Solomon 

v. Islands, 23 September, l.943. 
Dishonorable discharge, con

Priw.te Hl.RRI ncKS a. · rinement tor lite. United 
(J.8044758), 228th Quarter States Pe?rl,tenifiu7, McNeil, 

.. · . uster Co~ (Salvage · ·Island, Washington. . 
. - Colleoti11g). . 

HOLDING BI· TBE BOARD 01 REVIEW . 
moo, ROBER1'S,. e.m llDRPBI, · 

. .. Judge Advocates. . 

. l. 1'b.e record ot trial in the case ot the. soldier nuied abon has been 
e:z,,.1'094 1'1' the :Board ot Bniew, and the Board suhnits this, its opinion, to the 
Assistant Judge J.dvocate General, Branch Ottice ot The 'Judge Advocate a.nereJ., · 
·•elbourne, Victoria, Australia. 	 · · .. 

2. Th• accu:aed was triect'~n t!ie tollowini charges &nd specifications: 

CHABGE I: Violation ot the 92M .lrtiole ot War• 

. ' Speciti~tion: In that P~ivate ·BarrT 'licks, Jr., 228th Qu&rter~ · 

11&.ster Compe.ll1 (Salvage Collecting), did, .at APO 709, on or 


. 	 about September l, 1943, nth malice atorethought, 'Wil.l.fUll.T1 
de;Liberately, feloniously, unlaw1"1il.l.7 and with premeditation 
kill one Private First Class David c. Birthright, 228th 
Qu&rtel'lll8.ster Colll}'.l&lV (Salvage Collecti?lg), a: hwnan being
'b3' shooting him rlth a ritle. 

CHARGE II: Violation ot the 93rd Article ot l'ar. 

Specification l: In that Private Bari7.Wicka1· zz.., 228th Quarter· 
master Co!D.pl!LlV' 4(Salvage Colleotillg), did, at il'O '709, on or . 
about September l, 1943, with ~tent to commit murder, coimnit · 
an assault upon Private First Class Cleveland G. Turner, 228th · 

· ~ermaster Com~ (Salvage Colleotillg), 'b3' ~. · 
deliberately, teloniously, unlawfull7, nth pr,meditation, and 
-,1th ilalice atorethought, shooting the said Private First Cla1111 

· · 'l'arner in the &rm and back with a ritle. 	 · 

> ~-- ..,~~ti~~-2~. ~ ~t"'l;i~te~·;;~;~ .. J~·.-, ~ ~e;:---· 
aster Compaq· (Sal'nge Collecti?lg), did, at APO 709, on or 

. about September l, 1943, nth intent to commit murder, ooamit , 
an assault upon Prbate liret Claee Toa. Jackson, 228th Quarter• 
•ster Comp&JV' (Salvage'Collecting), 1'1' willful11', deliberatelJ', 
telonioua~, 1mlawfn117, with premeditation, and nth malice 


. p.f'orethought lhooting the said Private First Class Jackson in 

·the buttocks with a ritle. 

http:Wil.l.fUll.T1


The accused pleaded.not guiltr to the charges and specitics.tions and was towld 

guilty as charged. He was sentenced to be dishonorably discharged the service, 

to forfeit all ps.7 and allowances due or to become due, and to be confined at hard 

labor for the term or his natural life. The reviewing authoritr disapproved so 

much of the tindings of guilty or specification 1, Charge n, as pertains to.the 

words "and back", and approved the sentence. The United States Penitentiar;y, ' 

McNeil Island, Wash~on, was designated as the place or confinement. Pursuant· 

to Article ot War 5ot, the record ot trial was forwarded to the Board or Rerl.ew, . 

Branch Office of The Judge Advocate General, Melbourne, Victoria, Australia. . 


.3. The evidence discloses that at about llaOO o'clock in the night ot l 
September, 194.3, senral games.were in progress in the "gambling area" ot the 228th 
Quartermaster Compacy, Guadalcanal, Solomon Islands. The games ..-ere'illWllinated · 
by lamps made from bottles of kerosene with wicks upon the tables. The 'gambling 
area" was located between two rows ot tents. In one ot those rows and adjacent · 
to the •gambling area"; the tent ot Private First 'class Tom Jaclq1on was located•. 
Directly opposite and in the other row ot tents which bounded the "gambling area" .. 
was a tent with a tree iv its side. The tent of accused was located HTeral tent 
rows to the rear ot the last .mentioned tent (R•. S, 10; Ex. A; B). The accused 
was Participating in a dice game, when Private First Class Cleveland G. 'l't1rner, 
a spectator, asked·accused for the twelve dollars 'Which accused owed hill sa;ring 
"How can ;you shoot craps when 70u can't p&7 me"•·. Accused a.nnered that he did 
not have the mone;y but would get it for h.1lll iii a tew minutes. Turner then grabbed 
accused iv the collar with one hand, holding a knit• in the other hand at his lide, 
cursed him, and said •I'll cut 70ar God-damn throat".· Private First Class David 
C. Birthright and other 'soldieri interceded, Birthright telling Turner he would 'f61' 
the.twelve dollars tor accused. Birthright paid the 11on97 and accused left abort~ 
thereafter, going to his ·tent (R. 7, 18; 25, 45,.. 5.3). During the ·aitercation, . 

. Turner did. not strik-e 	or cut the accused. 'l'urner am B1rthright1 at the latter'~ . 
suggestion,.. moved to another gambling game in th~ same area (R.53J. . · . 

, 	 , . . I . 

J.t an undefined time between ten and tortr-tive ~tea later, ·the accused, . 
' who had secured his ritle from his tent, 1tood near. the tree mentioned above, called 

out "He7 Clickie•, (Turner's nickname) ,llnd tired one shot. He again called out 
· •Hey Clickie" and tired trice more (R.7). As th~ result thereof Birthright ns 

shot through the head and his death ensued; Jackson, who was asleep in his tent, 

received a superficial wowld on his hip and 1'uJ;-ner was shot through the arm (R..34, 


. 35, SO; Ez:. D}. At the time of the shooting, Birthright and Tarner were. near to. 

each other at a place in an approxillate line between the accused and the cot upon 

which Jackson was sleepi?lg {R. l.3J Ix. A). Immedi&te'l.7 after the third shot , 


• PriTate Scott Anthocy ran up behind accuaed and grabbed his ritle as accused was 
·pulling the bolt back (R• .37, .39). The accused was taken to the order.q room and 
turned over to the Charge ot Qaarters1 and later to the Provost llarslia.J. (R. 26, 37). 

. , Less than one hour .after the shooting the accused was advised ot hia 
rights~ made a sworn.lll'itten statement before Second Lieutenant Emile J.. Service, 
Jr., which in part is as toll~: 

•• * * 
'On September l, 194.3, when I ns ~ooti?lg craps with llr. Sgt. 

Kinnon, Pvt. 1'eat Jackson, and several other soldiers whose names 
I cannot recall now, Pvt. lCl. Cleveli.nd Turner approached me and 
asked .tor. $12. 00 'Which I owed hill. . I told him I would Pl1' him in . · 
the morning. M.·1c1. Turner grabbed me iv the collar and called 
me vulgar names. With one hand on '1111' collar, he made a motion with 
his other hand toward~ trouser'• pocket~ When I saw Pvt. 101. 
Turner draw a knife from his pocket I called to Pvt. Weslq Grq, 
to whom. I bad given a twent;r dolla1 bill a tew minutes earlier and 
asked hill to .give Pvt•. lCl. 'l'urner 12.00 from the $20.00. Pvt. 
lCl. Turner released ae, closed his ltnife and I believe he returned the 

··. knite to his pocket. lhile Pvt. lCl. Turner was doing this, ao11eone 
· 	who I oaimot recall, paid Pvt. lCl. Turner the: 112.00. At this aoment, · 

I i.hought Pvt. lCl. Turner was me.king a break tor me. He came toward 
me bat I am not sure he bad his knife out again or not. I ran over 

· to my tent which is _about .35 or -40 yards trom the table 'where we had 

~en gambling and. I can't remember what happened. I know I picked , 


·' 

2 
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up nry springfield rifle and I guess I returned with it to the 

place where we were gambling. I aimed nry rifle at Pvt !Cl. 

Turner and fired three shots I think. I don't remember what 

happened after that except I was walking up Maples Drive toward 

Lunga Beach and someone took me to the Military Police Orderly

Room Tent. 

1Pvt. lCl David Birthright never made aey threatening 

statement toward me or offered bodily- violence of aey sort 

whatsoever during the entire time I knew him. 


1I bad bad several drinks of liquor over at Mica Engineers 
during the evening of September l, 1943. When I returned to 
the 228th Q.ll. Co. camp and, I was not drunk but I could feel 
some effects from the liquor I bad been drinking'.** *•(R.65; Ex.E). 

On 7 September, 1943, after having been advised of his rights, accused 
made a second sworn written statement before the Investigating Officer, Lieutenant 
Colonel George w. Cofflnan, Jr. which in part is as follows: 

"l.* * * 

2.* * * 
3. I was shooting at Pfc· Cleveland G. Turner ASN 


37052958, 228th Q.M. Co., APO II 709, and I was scared. I did 

not intend to shoot Pfc Tom Jackson ASH 34007025, 228th Q.M. 

Co., APO II 709, or Pfc David C. Birthl'ight ASH 37053099, 228th 

Q.K. Co., APO II 709. I knew of several cases where Turner bad cut 

other people and I dfcln1t want to take aey chances of his slipping 

up and cutting me. I bad been drinking before with 'l'urner and 

bad borrowed money- from him and we were supposed to be friends. 

Thia was the first trouble or argument I bad ever had with Turner. 


4. I knew Turner bad been drinking altho I did not see hia 
drinking, I can just tell when a man bas been drinking. I wouldn't 
say he was drunk he had just been drinking.. · · · 

5. I had had quite a bit to drink but was still able to get 

around. I was not intoxicated. I bought & _half gallon of raisin 

jack over at the 48lst Port Battalion, I do-not k:aow the Jl&llle of 

the person I bought it off of. I had drunk quite a bit of it, I 

dont know exactly how much. · 


. . .. 
6. Turners knife that I had seen was a pocbt knife with a 


pretty- long blade I dont k:aow exactly how long. - He bad me bf the 

collar with his left band and the knife in his right band dom bf 

his aide and say-ing e:>mething, using vulgar Illlllles and threatening 

remarks. 


7. lhen Turner released JDS I stood up there for a miim.te 

and one of the boy-a told me to go on. Then I seen Turner looked 


• like he was walking toward me so I took off. That1s when I went 

around to rq tent and got rq rifie. I was soared that Turner 

might attack me again and I didn't want to take aey cha.noes. Then. 

I hunted Turner up and fired at him. I saw two or three N• · 

standing around and the first·shot I intended to shoot up in the 


. air to scare them away- so I wouldn't hit a~ else, but I was 

standing close to the tent and I guess rq foot slipped when I went 

to shoot the first shot. I didn't know that rr:r first shot hit 

an;ybod;y, I called Turners naae 1Cliclde 1 so he would answer am 

I could be sure of shooting at hia instead of some one else. And 

then I fired two more shots. I 1m pretty- sure I fired three tilles. 

I remember all ·this and knew what I was doing except I didn1t know . 

I hit aeyboq else, I only intended to shoot Turner. I intended ' 

.to shoot and kill Turner to keep him from slipping up on me a'hd 
cutting me with his knife. He was a pretty- dangerolis fellow. I 

dont believe in taking chances on those kind of people. I never 

hurt. &JV'bod;y rqself and.I dont want aeybod;y cutting me. 




re;~->-, . 
L:-----a. I couldn't say how loD.g it vas after Turner t~ reatened 

me with his knife that the shooting happened, all I rem:.0mber is· 

saying to myself, •I better break him up now or it'll either be 

rq life or some body elaes,' and going to get wy rifle atd coming 

back to find Turner to get hill. 


9. A fellow came up and grabbed me and &aid.dent shoot aey 
more, I told him I wasn't going to shoot no more and gan him my 
rifle. Everybody got excited and I guess he turned 11e loo,ge. I 
wasn't .aiming to run away. I 11as intendil:lg to 0011e on ~ the · 
stockade. I was walking on down to the stockade and ran into 
Master Sergeant Edward Iinnon, ASH 6916524, 228th Q.ll. Co., he 
asked me who did the ahoot~ng and I said I, did and he. said well 
lets. go right on up here to Lt.. Clark at the llilitary Police Head- • . 
quarters, and I said OK. 

"10. I didn't.ever see Birthright, I just aaw 'l'urr.er. It 

did look like so.mebo~ else was standing uP there by the tabla, thats 

wb7 I intended to moot high so I wouldn't h.U an;rbod:' else besides 

Turner. I ns about 15 or 20 feet an.7 from Turner and Birthright 

when I shot, It was a star?7 night, light enough to see objects. 

Candles were lit and some kerosine wicks were burning on the tables. 

I'm not sure of the time but it ns late in the evening when the · 

shooting happeged. After shooting the first shot everybody ran · 

away and I didn't figure I hit any innocent person. I didn't see 

anybo~ fall when I shot the first time, just seen Click:.ie Turner 

start to run and then l fired two more times at Cliclde. 


11.* * * 
12.* * * 
13.* * * .• {R.69; Ex~.G). 

Evidence as to' the sobrietj of accused on the' night of the shooting was elicited 
from several witnesses during the trial. Sergeant; Kinnon smelled whiska;r on accused's 
breath and in his opinion accused was •**Not too dr!mk", he staggered and did not 
talk 11* * like he usually talked" (R.30). It was the opinion or Lieutenant Serrlce, 
Sergeant Chatmond, Corporal Buggs, and Privates Grier and Turner that accused was 
not drunk {R. 76, 17, 42, 46, 54). · . 

On behalf of the accused several witnesses testitied that Turner bad a general 
. reputation for turbulence and fighting. It ns general.17 known among the company 

tbat Turner had been convicted by a Special Court-Martial of an assault with intent 
to kill with a pocket knif'e, (R. 72, 80, 84; 92; Ex. I). Witnesses for the defense 
recounted the same events as those testified to by witnesses for the prosecution with 
reference to the assault by Turner upon accused during which Turner displa;red a knife 
and threatened to cut accused1 s throat. · 

On the evening of the shooting Private Joseph V. Jlorine sold accused two quarts 

of •raisin jack•, a 'drink niade of raisins, sugar, and water and allowed to ferment. 

On cross-examination Morine testitied that he, himself, drank a half gallon of 

•raisin jack" and itdid not make him drunk (R.83). Other witnesses for the defense 
testitied that accused had previously' been iii trouble in his compaey an:l upon each 
of those occasions his indulgence in intoxicating liquor was pa.rtl;r responsible there
for. · 

The accused elected to remain silent (R.93). 
' 4. The evidence established that Turner, upon retuSal of accused to repa.7 a 


loan of twelve dollars, seized accused by the collar, holding a kni!'e by his side, 

cursed and threatened that he would cut accused's throat. Birthright interceded 

and paid the money after which accused left. Turner neither struck or cut accused 

at that time. Turner was a man of bad general repu~tion and had been preyious:l7 

convicted of an assault with intent to kill with a pocket knife. Within ten .to 

forty-five minutes accused returned to the scene of the altercation with an ad 
mitted intention to shoot and kill Turner. In rurtherance of that intention he 

fired his rifle at Turner three thee, and as a direct result killed Birthright · 

and wounded both Turner and Jackson. · · 


4. 
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Accused intended. to kill Turner. Such intention constitutes malice, and 


co-existing with the acts causing the injuries or death as the case may be is 

mill.ice aforethought, even though the.acts were unpremeditated. The specific 

intent constituting the malice aforethought, existing as it was at the time of 

the shooting, follows the bullets and is imputed to the killing of Birthri ht 

and the wounding of both Jackson and Turner. · g 


."Murder is the unlawful killing or a humin being with malice 

aforethought.* * 


•Malice aforethought. -·Jlalice does not necessarily mean 

hatred or personal ill-will toward the person killed nor an 

actual intent to take his life, or even to take anyo~e' s life. 

The use or the word 'aforethought' does not mean that the malice 

must exist for any particular time before the commission of the 

a~t, or that the intention to kill must have previously existed. 

It is sufficient that it exist at the time the act is committed 

(Clark). 


•Malice aforethought may exist when the act is unpremeditated. 

It may mean any one or more or the following states or mind pre

ceding or coexisting with the act or omission by which death is 

caused: An intention to cause the death or, or grievous bodily · 

harm to, any person, wheth~:lr such person is the person actually 

killed or not (except when death is inflicted in the heat or a 

sudden passion, caused by adequate :provocation); knowledge that 

the act which causes death will probably cause the death or, or 

grievous bodilr harm to, aey person, whether such person is the 

person actually killed or not, although such knowledge is ac- · 

companied by indifference '!'hether death or grievous bodily harm 

is caused or oot or by a wish that it mar not be caused; intent 

to commit aey feloey.* *" (par. ~' M.c.M., 1928). 


•It a man shoots at another with the intention or killing 

him (and such killing if consulmiated would be murder), and kills 

a bystander or aoother, he is guilty or inurder or the person killed, 

whether the killing or the latter was due to a mistake as to his 

or her identitr, or to recklessness in the ai• or the one doing 

the killing.• (~._a. v. ~, 162 F 192) (sec. 452, Title 18, U.S~C.A., 

P• 327). ' 


•* * where the accused, intending to murder A, shoots at and 

wounds B, mistaking him for A, he is guilty or assaulting B with 

intent to murder him; so also where a man fires into a group with 

intent to murder some one, he is guilty or an assault with intent 

to murder each member of the.group.• (par. 1491, M.C.M., 1928). 


It accused, as contended, was in. fear or his life or grievous bodilr harm, sever
al appropriate means of self-protection were available to him other than securing his 
rifle and returning for the purpose of shooting Turner. Whether or not the accused, 
at the time of the homicide, acted in the heat of sudden passion caused by provocation 
or in self-defense believing he was in immediate danger or deatb or grievous bodily 
harm from Turner are questions of fact to be determined by the court-martial (Allisoq 
v •. ~~tates, 256, U.S. 335; CM A-260, fil.ll; CM A-709.' Tru:lillo; CM·A-729, 
Huddleston • · . · 

The court-martial by its findings determined that the homicide was murder and 
that each of the as9aults was accomplished with intent to commit murder. The record 
contains evidence upon which such findings could properly be predicated. 

5. 
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5. For the reasons stated above the Board or Review is of the opinion that 
the record of trial is legally sufficient to support the·i"indings of the court as 
approved and the sentence. 

.Lt;ed,~>rYf/d4, ., Judge Advocate. 
Lt. Colo({eiJ J.A.G.D. 

JAMES B. MURPHY , Judge Advocate. 
Lt. Colonel, J.A.G.D. •ABSENT. 



.lHMI SERVICE FORCES . 
In ~e Branch O!i'ice or The Judge Advocate ~oeral 

llelbourne, Victoria, · 

Trial bT G.C.M., convened at 

Board or Review 

Australia. · 

J.-796 
3 liOYember, 1943. 

UIII.TI D ST J. TES ) 
) .l.P.O. 201, 12 October, 1943. 

Dia:nissal. 

Captain CLYDE B. WATKINS i

(039.3499), 5th Cavalr,y. · ) 

HOLDING BI mE BOARD OF REVmr 

STAGG, RCBERTS, and lllJlflHY, 


Judge Advocates. 


' 
1. The record ot trial in the case ot the o!!icer named above has been 

examined by the Board ot Review, and the Board submits this its opinion to 
the J.ssi.stant Judge J.dvocate .General, Branch Ortic• ot The judge .A.dvocat.: 
~neral, Melbourne, Victoria, Australia. 

2•.The accused was tried upon the !ollowi.Dg charg_ee and speciticaticn. 

CHARGE It Violation ot the 64.th Article o! War. 

Specification: In that Captain Clyde B. Watkins, 5th Cavalry, did, 
at APO 201, on or about 26. September 1943, wrong.tu.117 and 
unlaw!ull.7 strike Lt Col Ha.rr7 1r. Cooper, his superior Officer, 
who was then in the e:x:ecutiCll or his office, in the !ace ldth 
his !1st. · · 

CHARGE IIt Violation ot the 96th .Article ot War. 

Specitication lt In that Captain Clyde B. Watkins, 5th Cavalry, • 
was, at APO 201., on or about 26 September 1943, drunk and 
disorderl;y while. 1n uniform. 

Speei!.ication 21 In that Captain Cl7de B. Watkins, 5th Ca"1.ry1, 
did, at .APO 201., ·on or about 26 September 1943, behave in an 
unaeemJ.r, degrading, and insubordinate manner towards Lt. Col. 
Harry W. Cooper, hie wperior o!ticer, who was then in the 
executipn ot hie office, b7 usi.Dg' derogatoey, insulting and 
defamatory lquage, to wit· "Cooper; 7ou are a chicken ahit 
aon or a bitch, 'and I don't like~·", and ottered ph.yai.cal 
violence to hia peraon bf the remark nI am going to whip 7our 
aaa whether 70u are a Colonel or ~t".' or worda to, that e!!ect. 

The ."accused pleaded not guilt7 to both chargea and all speciticationa thereof 
and was fOWld &Uilt7 aa charged.· He waa aentenced to be diamieaed the ae:r
Yioe and to forfeit all pq and allowance• due or to becc:im. due. The Review-· 
inc .Author.l. ty approved the aentence. The c cnti.naing authori t7 confirmed the 
the aentence bpt l'llllitted the forfeiture adjUdged. Pursuant. to ,Article of 
War 5oJ, the record ot trial we:a torwarded to the Board ot ·Bni.r, Branch 
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O!fice of The Judge Advocate General, Melbourne, Victoria, Australia. 

J. On Sundq night, 26 September, 194.3, at about 9 o'clock, Lieutenant 
Colonel Harry w. Cooper, S-.31 - 5th Cavalry, and .Major R83JD.ond B. Carleton, the 
Adjutant, were sitting in the former's tent talking. A vehicle drove up, 
stopped nearby, and Capt&in Clyde Watldna, the accused, came to the door or 
the tent (R.7,4.3). He was greeted by both officers and the,Colonel asked 
him to be seated. Colonel Cooper testified that accused's "uniform was in a 
very disorderly condition, the fg of his pan~ was unb:u.tton~d, the cap on 
his head cross-ways. * * * His speech was rather impaired stammered--·and was 
very incoherent". He was carrying a bottle of gin (R.7,25~ which was about 
two-thirds empty and "was in a very drunken condition". Major Carleton des
cribed him as being "unsteac:Von his feet. * * * He was not in the possession: 
or his nonnal. !acul1ties and I belieTe you consider that drunk" (R.44). I 
Major Carleton le!t Within a few minutes and went to his own tent. 

Colonel Cooper and accused talked about "different subjects per
taining to the status· of training in the Regiment". Accused took several 
drinks !ran the bottle of gin, offering a drink each time to the Colonel which 

.he refused. (R.9). At times accused's voice became "very loud a.Id disorderly" 
and the Colonel admonished hiJll to q\.iiet down so that he would not disturb 
Colonel Hoffman, the Regimental Commander, who was in a tent about twenty
!ive feet away. Colonel Cooper testified that certain of his remarks With 
reference to the training of accused 1 s troops "antagonized" the latter. The 
Colonel told him that "if he had any grevien::es 'that he wanted to take up with· 
me he should go home sober ,up and cane back when he was in a condition to iron 
the matter out" (R.8). Accused arose from the co~ on wnich he was sittill8, 
and in the presence of Captain Howard F. Doughton, who had cane into the tent, 
cursed the Colonel, in substance as alleged in specification 2 or Charge II, 
and struck him on the side or the !ace causing him to stumble over a chair 
(R.8,21~42). The Colonel then grabbed the accused, threw him to the .C.oor &IJd 
held him there until he agreed to behave and return to his own tent. Upon 
being released accuse~ again started to fight. 

l!a.jor Carleton in his own tent not more than ten yards aay he&rd 
accused talkiilg loudly and curse the Colonel. He heard Colonel Cooper tell 
accused to leave and then sounds like that of a scuffle between them. He 
went to the tent Sld tried to quiet the disturb8.nce. ln hie presence accuaed 
cµrsed both Colonel Cooper arid Captain Doughton,. The Colonel ordered accused. 
out ot the tent. llajor Carleton also, in his oUicial capacity as Adjutant, 
ordered him to quiet down and leave. Arter the exchange o! a few more words, 
Colonel· Cooper and Major Carleton, each holdiDg one or accused 1 s arms, walk·ed 
him out of the tent and to his vehicle. Upon reaching the vehicle,. accused 
remembered that he had left his cap in the Colonel 1s tent and said that he was 
going to return tor it. Colonel Cooper offered to get the cap for .him and 
accused again cursed him using similiar words to those alleged 1n specification 
2 of-Charge II. Colonel .'HQffman then appeared and ~rdered the arrest of 
accuud.. (R9,24). - ;. • . . ' 

At the direction ot Colonel l:iofflllan, .Major Francis S. Crane, the 
Regimental. Surgeon, examined accused a short time thereafter: It was hi• 
opinion that accused was drunk (R.27). .- ~·.- -., 

Lieutenant Colonel Gines Perez, a witness for accused, t~stitied 
that he was with accused in the town of New Castle until about three o'clock 
1n the atternoon of the dq in question and tbat during that tillll accused's 
beharlor was excellent. Captain Norvell R. Stark was with them. He sa . 
accused as late as 7:45 in the evening and although accused had had •some 
dr1.nka!' he was sober. Captain Stark gave accuaed a bottle or gin which was 
about half full (R.3.3). Lieutenant; Ralph E. Hill, executive o1'!1cer or accused's 
troop, testifi.ed that he saw and talk~d to accused about .eight o'clock that 
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evening with reference .to the welfare of the troop (R.35). 

· Accused elected to be swom as a witness in his am behal.·~ H 
testi~ied that on Sunday evening, about eight o'clock, while going ~ vi:it 
certain ?.fficers, he passed Colonel Cooper's tent; '!he Colonel invited hi.Ill 
to come ln and asked him to be seated (R.36,39) 0 They began to talk in a 
11friendly way11 

, principally aoout training; He stated inter aliat ' , __ 
[foe ColoneY p~ceeded in an unofficial ftl.Y to degrade my 
troop and. myself. * * * Evidently he thought.I was getting 
a little out of order and be grabbed me and I thougl'the 
was playing with me and the next thing he had his ann 
around my neck and I was on the floor. * * * He asked me 
if I wanted to get up ·and behave, and I said it was up to 
him as he started the tray. * * *As I was getting up be 
jemd me b7 the shoulder ani I stumbled in to a light 
that was in the center o! the tent and knocked it over.
* * * Maj()r Carleton cane into the tent. and gave me a 
direct order to go to the bantam and I did so. 11 (R.37,
38). . ' 

Accused testified that previously t.Qe Colonel had not given hilll a direct order 
to leave but had told him 11to get the hell out. ***I didn't think it was
Can official ordei] in that manner and I fola him11 (R.38). He further &4
mitted upon cross-examination that he had a bottle of gin with him when he 
entered the twt but he testified that neither he nor the Colonel had arr 
thing to drink during their conversation. He further testified that no blows 
were struck by either of than but that both the Colonel and he had used pro
fane language (R.39,40). 

4. It is the province of the court-martial to judge the credibilit1 
or the witnesses and to weigh the evidence (sec. 395 (56) Dig·. Ops., JAG. 

:1912-40). It was privileged to disregard all, or any part of, the testimony 
·of accused which was in conflict with that of other witnesses. The court bad 
for its consideration substantial evidence upon which to predicate its find

ings that the.accused committed the ~everal offenses alleged. 


I 

5. Accordingly, the Board of Review is of the opinion that the record 

is legally sufficient to support the findings of the court and the sentence. 


. JAMES B, lLURPHY Judge Advocate, 
Lt. ColQnel, J,A.G~D. -ABSENT 
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AR.III SERVICE FCRCES, BRANCH OFFICE OF THE JUOO.;E .A.DVOCATE GENERAL, i.P.O. 924, 
4 November, 1943. ' .' 

Toa Collllll8.Dder-in-Chief, Southwest Pacific Area, A.P.-0. ·500. 

1. In the c&se of Captain C~e. B. Watkins (0393499),, 5th Cavalr;y, 

attention is .invited to the foregoing holding by the Board of.Review that 

the record of trial is legally sufficient to support the sentence, ll'hich 

holding is hereby approved. · Under the provisions of Article of' War 5Qi, 

you now have authority to order the execution or the sentence•. 


. ~ 	 ' ' 

2. When copies o£~he'publi8hed order in this case are f'onrarded 

to this office they shoUld be accompanied by the foregoing holding and . · 

this indorsement. For col1Ten1ence of reference and to facilitate attach

·. 	 ing copies or the published order to the record in this case, please place 
the file humber of the record in brackets at the end of the published order, 
as"f'ollowsz · 

(CM A-796) ~~ 
ERNEST H. BURT, 

Brigadier General, u. s. Arrq, . 
Assistant Judge Advocate General. 

'-. 
(Sentence ordered,~uted. GCMO 11, USAFFE, '7 Nov 194.3) 
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. - ARMY SERVICE FORCES · 
In the Bran~h 0.tfic-e of The Judge Advocate General 

Melbourne, Victoria, 
Australia. _ . 

Board of Review 
25 November, 1943. 

Cl{ A.-815 

UNITED STA.TES 
Trial b7 G.C.ll., ccnvened at 
Noumea, New Caledonia, .30v. 	
September, 1943. Dishonorablel 
 discharge, total forfeituresPrivate ELLIS RIDDLE 

. confinement hard labor for ' (.34322007),, l94.3rd 
) 
~ lire. U.S. Penitentiacy, McNeilQuarterma.ster Company Island, Washington.Truck, (J.vnl ) 

... 

HOLDING b7 the BOARD OF REVIEW 

STAGG, ROBERTS, and MURPHY, 
Judge Advocates 

- l. The rec.Ord Of trial in the case 01' the soldier named ~bove has been 

examined by the Board o! Review, and the Board submits this its opini0n to 

the As!Sistant Judge Advocate General, Branch Office of The judge Advocat! 

General, llelbourne., Victoria, Australia. · 

2. The ·accused was tried upon the follonilg cllarge and specification: 

CHAHGEt Violation of th~ 92nd A.rticle of War. 

Spec11'1cati?nt · In that Private Ellis (ma) Riddle, 1943rd QM 
. Co. Trk (Avn) 6th Service Group., APO 5021 c/o Post- . 

· 	 master, San Francisco, Calitornial did, at ·APO 5021 oa 
or about July s, 1943, 1·orciblJ' and feloniously, against 
her will, have carnal. tn~ledge of !l&d.ame Bonam. 

: The accus~d pleaded not gullt7 to the charge and specification and was found 
guilty as charged. He was senten_ced to be dishonorabl7 discharged the service, 
to forfeit all pq and allowances due or to become due, and to be confined at 
hard labor tor the term of his natural life. The review-i.ng authorit7 approved 
the sentence and designated the United States Peni~entiary, McNeil Island, · 
Washington, as the place of ·confinement. Pursuant to Article of War 5oi, the 
record of trial was tonvarded to the Board of Review, Branch Ortice or The 

·Judge Advocate General, Melbourne, V~ctoria, Australia. · 

3. The ccmpet;nt evidence !or the prosecuti,o'n diecloses that !la~ame . ' 
.Boriem 	and her husband, Kasiman, both:Jav8nese natives, were walking a!ong a countcy 
roaa. aOout three ancl a .riaii miles north iff"P!lines des Gaia.c, New Caledonia· (A.P.O. 
502), about 10:30 o•'clock in the mornillg ot 8 July, 1943. Acc11sed, accompanied by· 
another solctier;-t>oih colored, were riding al.orig that road in a !eapons carrier. 
The;y stopped behiril the natives and got out of the vehicle. Acc:used, holdin& a 
hunting knife in his raised haIJd, three times asked the woman to "zig zig11 (R.7), 
which w-ord.a are used b7"the natives to eignii)' sexual intercourse. Although 
neither of the natives could understaIJd En&J.ish, they understood accused.'s mean-
1.rlg and the wOJD.an refused his__~_emand. She testified through an interpreter that

.~ ....... 


J-..... 
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•He took me by the arm and brought me· in the.brush.*** 

First, ne' put me on fhe ground, second he-took away my 

pants; lifting the sarong he tools out the pants * * * . 

He entered and did everything as in a normal sexual 

relation.•· (R.6,ll). · 


She further testi:t'ied .that during the entire time "* * * I was 'cryiDg in a 

high v.iice. * * * I didn't resist. · I was under tl:ie influence of the knife" 

(R.10,ll). Her clothes were not torn; •only some of theskin on my leg"• . 


Kasiman, the woman 1s husband, testified through the interpreter that 
he did ·nothing to prevent the assault which he witnessed from a distance o! 

_about six yards, althot1gh he heard his wife crying, because "l was afraid I 
should be stabbed" (R.1.3). . · · · ,· ·· · ··· : 

···-·---·-""' . 

About five.minutes after accused took the Javanese ~man into the brtish 

another anny vehicle containing Technical Sergeant Samuel Legan and five other . 

American soldiers ar:proached along the road. Kasi.man stood in the path of the · 

oncoming vehicle, and waiving his arms (R • .30), caused it to be ·stopped about, 

300 or 400 feet from accused's weapons carrier which had been moved down the road 

by Private Jamersmn,·accused 1s compan;i,on.(R • .32). He then by gestures ·indicated 

the drawing of a knife .across his throat,"" said 11Kanacka zig zig".• pdinting to 

the brus~ and tried to cause the newly aITived soldiers to go into the brush 

{R.26,27,.301 .31,.35,.38) •. The soldiers could not understand the thought that the 

Javimese was endeavoring to convey and although they heard what were described 

as "sighing noises" (R.20); "brush crackling" (R.30); 11 a noise oft .the road like 

someone crytng and groaning" (R.34); "goaning in the brush" (R.38), they did . 

nothing. No more than five minutes later (R.28J35,39) the Javanese woman ca.me 

out of .the brush. "* * * she had a pair Of white shorts on her left leg and 

holding them with her left hand" {R.3a). 11* * * she was sighing and sobping 

pitifully" {R.20,30). "She seemed frightened" (R.25). There was a noise from · 

the bruah as tb.o~h aomeone was walld.ng away from them and accused emerged from 

the brus~ near his weapons carrier. He got into the vehicle and drove up the 

road to the place where the Javanese and the soldiers were standing {R.21,241 

35,38). . . ' . 


Sergeant Legan asked accused "what was going on and he· said he didn't 
know" (R.25 38). Accused etated.·that he had gone into the brush to defecate . 
(R.28130138~. The accused was asked what outfit he was in but he refused to ·. 
answer, aaying that the Sergeant already knew (R.251 41).· Technician 4th Grade · · 
Porte'r,· one of the soldiers, made note or the numbe.r of t:J:i.e weapons carrier (R.41.). · 
Both the Javanese man and woman by signs and by pointing to the knife that . · 1 

accused was wearing indicated that accused had forceably taken the woman .into 
the bz:ush and had assaulted her (R.211 381 40). Accused talked to the Javanese ... 
in a tongue not recognized by the other solders, and which the accuse(i said was~ 
French {R.40) and then stated to the others that "the Javanese wanted to. forget, . 

,,,- ·that everything waa all right11 (R.27); "that they were willing to forget, why' 
· didn't we" (R.30). The natives indicated .that they did not want accueed to · 

_leave but that they wanted to see the Captain (R.25) •. Accused stated that he wc:W.d · 
take them to the base but they refused to go with him {R.38). Accused and.his : .. 

· companion' then left in their weapons carrier, Sergeant Legan telling them that 
they would all.meet at the main road. When the Sergeant, his companions,. and 
the Javanese reached .the main road accused and .his vehicle could not be:eeen. · ' 
They then went to the soldier's p8mp and the Provost llarshal was notified . 
{R.39). The Javanese were then iaken to accused's camp, w_here the woman, f'raa. 
a distance o! about fifty yards, pointed out the accused as the ll18ll who had 
adaulted her (R.39). · • • / 

I 

. On .behal! o! the accused, Captain J.ll. Golden (R.42) 1 and' First 
Lieutenmts o. Beasley (R.43) and H. Harper (R.44) 1 each testified that ace~ed .. 
was a good soldier. A map of the road where the offense was alleged to have · · · . 
been cormdtted was introduced. Witnesses·testitied that they hat1 passed.accused•• 
weapons carrier· on that road on the morning o! 8 July, 1943. From the teati'."' · r 
mo?l1' it could be concluded that accused's vehiol.e was in that locality but a · •. 
short time. · · · · 

2. " 
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Private First Clasa Nathan Jamerson testified th t th rnin in'·. 
question he was riding in the weapons carrier with accuse~ :ey ea:ed t~ 
Javanese and the accused 11asked them if they wanted a ride" (R.64.): Accused 
and witness rode about one hundred feet further ltJ.en accused stopped the truck 
and said that he was going to relieve hiinself. Accused got out and went into · 
the bl'UAlh (R.57). Witness also got out of the truck and walked back about 45 OJ' 
50 !eet Where he saw a Javanese man. The native said something that witneea · 
could not understand. Witness heard mother truck approaching and went to JDOVe 
the weapons carrier out o! the way. He was cal.led back by one ot the newl1' 
arrived soldiers. While he was talking to the soldi.ere and the Javanese man, a 
Javanese woman came out of th~ brush. "* * * she looked like she was crying" 
(R.57). Witness testified that he had not seen the wanan previoue]J" noJ" had he 
seen accused display his knife or talk to her at ~time {R.58). Within a · 
tew minutes &f'ter the WOlllal an>eared and not more than four or. five .minutes 
:-rier acc~sed entered the brush, he came out (R.59). Witness heard accused H~ 
the7 wanted to forget• but .ne did not know to what those words referred {R.bO

63). . . . . ' 
. 

Accused testiti ei in his own behalf that at the time alleged he and 
. Jamerson were riding in the weapons carrier._ They passed a Javanese man· and 

WClll8n who were Walking &8 though the7 Were frightened. The man ifwas waiving 

hb h8lld like he wanted a ride and I said, 'No ride ' a (R.67). Accused drove 

on and then stopped his vEbicle and said that he had to relieve himself. He 

•tated that he got out of the .truck, went into the woods and relieved hiJllself•. 


-From the woods he heard another truck drive up and stop. \'(hen he came out ot 

. the woods one ot the soldiers said to' him, •'lhis man said that you done raped 

her•. Witneaa testified that he answered "No, not me, * **':I didn't rape her, 
I juat came down here and how could I.**·* It she .thinks I did I'll take her 
.back to rq comp~* * *" (R.67,68). · It was agreed that they would all go to 
the Provost II&rshal. Accused testified that he waited in his truck at the 
entrance to the main road but the others did not come so he went .tor the Jll&il 
and t.hen returned to his compan;r (R.58,68). Accused .admitted that he wore a 
knife but denied having showed it to the javanese ,(R.68).· He further denied 
that he .had had seXual. intercow:-we with the woman and denied08£ng.. ao1e to 8J)eak. 
lrIT language..otllel'" tnan''Eri8Ush (R.68,69). Accused testitied tha.t he did not · · .• 
aq that the Javanese were willing to torget the incident, but stated that he . 
had said to the other soldiers • 'It you are accusing me ot that, forget· 1t; 
I didrl 1t 'do it' a (R.70). - .,, . . 

4. .It appears tran the teatimoey- ot the witnesses tor th• prosecution 

that the ,accused, against the will ot a native Javanese. ~oman caused her to go. 

with him into the brush and there submit to hb desires.·..Accused unde!' oath 


. : denied the camdasion ot the or.tenee. It is th• pronnce o! the court-martial. 

to deter.mine the credibilit7 ot the witneuea and what. wei&ht~ if a.ny, .should 

be given to their testimoey (eec· • .395· (56) Dig. Ops•. JAG., 1912-40). Thus the 

covt na privileged to ~sregard all, or. any part ot, the teatimoey ot accused • 

in confiiet with that ot other witneaaes. . ·. . 
. . . 

· . · · .. . ilthcragh the record is ~ilent u t~ the extent and· char&cte~ ot the 

resiltanc• ot the woman at the time ot 1;.he conaumation· ot the ~awtul act 

(save that she was crying in a loud voice) the resistance required of a woman 


. to eatablish her lack ot consent depends upon the_ circumstances. . In the inatant · 
. 'caie th• acclie•d had brandished a knite and b7 pantomilu had indicated that he 


woW.d use.it upon the wCDan. Her husband~ who was then· present, was ao cowed : 

b7 th• presence ot the knite in the soldier's hand that he did not go to th• . 


. . aaaietance ot hia wit••'. There is no c~ent to th• act where .the victilil cease•. 

.· · reaiatance under t~a:r ot death or other great bodilJ' bana. (aec. 450, Vol. 

·,.II, Ho.-'8, Bull. JA.G., !ug.1943). · '... ·• . · , . . 

.. '-..•. ·, ~ the!:cts ~ circ~a\ancea i.ppeartDg iii the Z.e~ord ~oundirlg . 

, the ~~Hion ot the unlmrtul act constituta aubatantial evidence troza which, 


• 1 •• 

I ' 

'. .3 . 




;~~~~/ 
the court.-i~al could properly' determin" that the accused ca.rnal.11" knew the 
native woman by- force- and without her consent. · 

5. .A.ccordingq,, it ia the opinion ot the Board. ot Beview that the 
record of trial is i.egal.J.y sufficient to sustain the findings· ot the court and 
the sentence. ·. · 

~~Ju~e Advocate.
tt:cor:;:A.G§. 

JAMES ·B. MURPHY ·. Judge Advocate 
Lt. Col., J.A.G.D.,~ABSENT 
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ARMY SERVICE FORCE.S 

In the Branch Office of The Judge Advocate Generai 
. Melbounie, Victoria, · 

Australia · 

CM .l-821 

UNITED STA.TES 	 ) Trial by- G.C.Jl., convened 
) at Noumea, Hew Caledcnia, 

v. 	 ) 4 October, 1943. Disbonorabl.e 
discharge, total forfeitures,

Private MILLARD GREEN ~ confinement for life. United 
05473509), Compacy "D" ' ) States Pen1tent1&?'1', McNeil Island,
6Jrd Quartermaster LaUDdry ' ) Washington.
Battalion. ) 

HOLDOO B1 the OOA.RD OF REVIEW 

STAFF, ROBERTS, and MURPH!, 


Judge Advocates. 


1. The record ot trlal ot the soldier named above has been examined 'b3' 
the Board ot Review and the Board 1S11bllita this, its opinion, to the Asaist;ant 
Judge Advocate General, Branch O!!ice ot 'nle Judge Advocate General, Melbourne, 
Victoria, Australia. 

2. The accused ns tried upon the following charge .and speciticationt 

CHARGEt Violation ,of the .92nd .Article of 11'8f• 

Specifications In that Private Millard Green, CODJP&ll1' "D", 63rd 
Quartermaster Laundry Battalion, AFC> 3850, c/o Postmaster, 
San Francisco, California, ·did at Service Canmand casual . 
Camp, APO 502, on or about July- 17, 1943, nth malice afore
thought, willfUJJ3, deliberatel1'; felonious:q, unlaw!ul.]1'1 
and nth premeditat~cn kill. one Private Rexford F. Locke, 
Compa117 "A", 24th Battalion, 6th Replacement Depot, APO 502, 
a human being, by" stabbing him with a lcnite. 

The accused pleaded not guilt)' to the charge and· specification md was found 
guilt7 as charged. He was sentenced to be dishonorably- discharged the service, 
to forfeit all pay and allClft'ances due or to become due, and to be confined at1,:. 

'hard labor tor the tvia of his natural Ute. The reviewing authority- apprO'ricl· 
the sentence and designated the United States Penitenti.&?'1, McNeil Island, ··' 
Washington, aa to the place ot confinement. Pursuant to Article of 'War. SOi~ the· 
record ot trial 11as forwarded to the Board ot Revin, Branch O!tice ot 'the __~ · 
Judge Advocate General, Melbourne1 Victoria, Au11traU_a. ~~; 

). I~ the late afternoon of 17 Juli, 1943, a'aergeant ot Company "Q", 

3462nd Ordnance Battalion was put to bed .in his tent near the mea1 hall in an 

intoxicated condition by Privates Rexford 1. Locke, the deceased, and Joseph 

Rul::&Qo (R. l.S-.24). Private Rubano thrn acme water on the sergeant and then 


.•.let,\' \l).ee tent. nth deceased who 11U going for ICXDe aore water. Deceased re
·:tUJ'b:.:q fwith the water and entered the tent (R. 17). At this time the drmken 

'; ' ~ ' 	 . 
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sergeant was singing (R. 51) ·• Accused, who was .standing about 10 feet outside 
the tent, said llThat Son-of-a-bitch should be' dead." Deceased came out ot the 
tent, approached accused and said "Don't call him a Son-of-a-bit.ch, he 1s a very 
good man" (R. 1$). Accused "pulled" a kitchen paring knife (Ex • .3), stabbed 
deceased in the heart, then backed away saying "Don't come any damn closer4' 
(R. 1$). Deceased had made no attack on accused, did not have his fists 
"doub;Led up" (R. 19) and was unarmed. (R• .3.3). A lieutenant ordered that the 
tight be stopped and Staff Sergeant Harold F. Mudd grabbed accused's wrist 
(R• .38). Accused then handed the knife to Private Lawrence Shoen (R. 27) and 
was taken .to the orderly room. Upon being there questioned by lst Sergeant Jamea 
w. Patterscn he stated •that the man /Jeceased/ had advanced as if to strike him 
and he stabbed him", and that "he wou!d have cfone the same thing ordinarily under 
any_ situation if the man were going to strike him" (R• .36). Accused at this time 
was "a little nervous", appeared slightly "keyed up" but was "coherent" (R• .37) •. 
Accused, upon being sholal the knife in q ti:!stion f!;x. .37 by lat IJ.eutenant Fred 
L. May Jr., admitted to him that it was the knife witn which he st!bbed deceased 
(R. 22). Deceased was taken to the 902nd Air Base Security Hospital wt.re he 
died shortly after arrival. An autopsy revealed the death resultea from 
"internal. hemorrhage aIXi cardia tamponade, caused by a penetrating wound." 
(R. 12, Ex. 2) • 

. The evidence for the defense shows that accused,, with several other soldiers 
spent the afternoon preceding the event in question in Noumea, NE!ll' Caledonia 
(R. 49) drinking Australian beer (R. 41). About 51.30 or 6:00 o'clock P.M. ac
cused seemed "pretty high" (R. 41) and talked in a "heavy voice" bit was not 
drunk· (R. 4.3). Technician Fifth Grade Donald H. Zimerman had known accused 
for a J18ar and saw him at the time ·of the homicide •squared oft" with deceased 
and "it looked like the starting of a fight" (R. 4S). Accused and deceased 
were about three feet apart at thi" time. Witness saw nothing in deceased•s 
·hand.a 	when accused struck the blow, and he @tnesi/ upon being ordered by Lieu
tenant Holben to "break it up" grabbed accused and saw him hand a knife to 
sOJDeone IJvt• Shoen (R.2717 (R. 47) • · . 

Lieutenant Richard C. Holben and Captain C"arlo1 L. Young testiti8d that 
accused wa" a nember of their organization and had been for approximat.iq a:ie 
year. That he was amenable to discipline, a •good soldier,, and had never been 
called up for discipline (R.60). Up to the time of the incident in question 
he had "always ·been very peaceful. You would never IOlow1 he waa around" (R.62). 

Accused elected to· be swoni 
1 

and testified ~bat he was 22 years ot age and 
had been in the Army over a year (R. 48-9). On· the date in question he had 
been in the town of Noumea from about 10100 o'clock A.M. untii about 41.30 P.Jl. 
during which time he consumed about 6 or 7 bottles of beer. While he felt 
the effects of the beer, he was not drunk (R. So). Upon returning to camp 
he· changed clothes and started for the movies. On the way he 8topped by- a · 
tent near t~ mess hal.l and while engaged in a conversation with a corporal he 
heard someone in the tent trying to sing. Accused then said "ibat•a wrong, 
is he dying?" Deceased then came up am said "That'" a hell of an attitude 
to have of a man",, accused replying "What do you mean"? Deceased replied 
ttJu8t that, you Son-of-a-bitch." He further testified that when accused ' 
called him the name that Jle took out the knife and "when he was backing me up 

had . t.h8 knife' in my fingers and when I waa at the. cans he jumped. *** I 
saw he was going to beat me up and I wanted to defend myself" (R• .54). He · 
further testified that while accused•• arms were at hia aide hia fiats nre · 
doubled up and that although there were ten or fifteen men around he wa1 afraid 
that accused "was going to beat" him up. Accused did not know deceued "1'7 
name or sight• (R. 49) 1 and he was a "complete stranger" to him, and he bad no 
"ill feelings• toward him (R. 52). ' 

4. 
"Malice aforetho~:Malice does not nece~sa~_q J!l&&J! '. 


·· ~tr9d ,or perSOil:&l . ton.rd the person killed, _n01". ..~ 

actual intent to take hia"llfe, or even to take an;yone•a lite. 


- 2 

I 
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'the 	use of the w~rd 'aforethought' does no1; mean that the malice .. 
must exist for any particular time before commission or the act 
or that the intention Ito k1.1.l lllllst have previoualJ' existed. It' 
1a sufficient that it ·exist at the time the act is collllJitted. 
(Clark). . . . 	 • 

. __!_~ice aforethought D1J.y exist when the act is unprem~~ted. 
It may mean a,ny one or more or the following states or mind pre
ceding' or coexisting w1th the act or omissioo 'b1;-~ch death is 
caused& An ilitention to cause the death of, or ,grtevous ~ 
harm to, ar:ry person whether such person 1s the person actual.17 
kiiled or not {except when death is 1.n!llcted· i.Q the heat or a 
sudden passion, caused by adequate provocation); knowledge tba~ 
the act which causes death will probably cause the death o!, or 
grievous bodily harm to, any person, whether such persco is the 
person a.Ctua~ killed or ~ot;. although such knowledge 1s ac~ · 
companied by 1nd1!rerence whether death. or grievous ~ bana 
18 caused or not or bf a wish that 1t may not be caused; intent 
to comnit a:ny felony.• * .- (par. 148!, 1.c.u., 1928). · 

5. The evidence is undispUted~~t the accused did, at the time and 

place alleged, inflict upon deceased a mortal wound by stabbing him in the 

heart. While the accused testified that he was 1n tear or being •beaten up" 

t.be record contains no evidence from which he could reascnabq pre11W118 great 

bodily harm was about to "~oted upon him. There_ is substantial etl 

dence 1n the record fro• iwhi.Ch the court could determine that the homicide 

contains all elements HSeDtial !or a conviction or murder. in violation or 


.Articl.e of War 92. 

6. 	 The cbaree sheet sbou that accused is 21 years, lO 110nths or age 
· and that he was inducted into eervice on 9 September, 1942, at C1nc!rmat1, 

Ohio, !or the duration plus 6 110nths.' 

7. For the reasons above stated it 1s the opinion ot the Board o! ·· 

Revie11' that the record o! trial is legally su!!icient to support the findings 

ot the court and tms sentence. 


/•/ John !.· Stafg , Judge Advocate. 
Col~!, J••d.b. . . · 

./is1 ~e J. Roberts, Judge Advocate. 
·· ··. Lt.col., J.J.. a.b. . 

/s/ 	James B. Mu~ Jmge Advocate. 
t£.eol., Jl~~· 

~ 
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ARM! SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
. Melbourne, Victoria, 

Australia. 

Board ot Review 
Cll . A-848 . 28 December, 1943. 

UHI!ED STA!ES 

' '.... 

Private BAmRD I. IILLIAILS 
(37084516), Medical Detach• 
ment, ~ Battalion, 54th 
Coast Artillel"1• 

Trial by G.c.11., convened 

at Headquarters, IV Island 

Command, A.P.o. 708, 2 . 


.December, 1943•. Dishonorable 
discharge, confinement for 
two_7ears.· United States 
Disciplin&r1 Barracks, Fort 
Leavenworth, Xansas. 

HOLDING by the BOARD OF REVIE1 

SUGG, BOBmS, and llDRPBI, 


Judge Advocates. 


l. ~e record ot trial in the case ot the soldier named above has . . 
been examined by_ the ·Board ot Review and the Board subnits this, its opWon, 

.. 	 to the Assistant Judge Advocate General., Branch Oftic~ ot The Judge Advocate 
General, Melbourne, ViCJtoria, Australia. . · · · 

. .. .. 
2. Th~ accused was tried upon.the i'ollorl?lg charge and speoiticationas 

. ' 
CHARGEi Violation ot the 96th Article of War. 

Specification ls In that Private Hayward. E. 1Hll1ams, 

Medical Detachment, Second Battalion, 54th Coast · 

Artillerr, .did·,. at the· camp area ot Headquarters · 

Ba.tterr, Secom Battalion, 54th Coast-Artillecy, 

on or about November 7, 1943; wrongtully introduce. 


· into camp a harmtul and dangerous, habi:t•forming~ 
.narcotic, to wits l Syrette, it gra!n, Solution 
Morphine Tartrate. · 

, 

."Specification 2s In that Private Hayward E. Williams; 


.lledical Detachment, Second Battalion, 54th Coast 

Artillery, did, at. or near the area of Headquarters , , 

Batterr, ·Second Battalion, 54th Coast Artillecy, 

on or about November 7, 1943, have in his possession 

250,. 3i- grain capsules, more or less, ot a non

narcotic, habit-forming drug, to wits Sodi\111 Amytal, 

said drug not having been ~rdered by a medical 

officer of the Army. · 


The accused pleaded not guilty' to the ·charge and specification l,. and guilty' 
to specification 2. He was found gu:llt7 as charged and senteneed to be. dis· 
honorabJJ" discharged the service, to forfeit all pay and allowances due.or to 
become due, and to. be confined at hard labor for two rears. The reviewing 
authorit;r'approved the sentence and designated the United States DiscipJ..!narr 
~rracks, Fort Leavenworth, Kansas, as the place of confinement. 



\t322} . 
·- Pursuant to Article of War 50h the record of trial was 1 orwarded to the 


Board of Review, Branch Office of The Judge Advocate GenEra.1 1 Melbourne, 

Victoria, Australia. 


3. The record discloses that prior to the time of the offense 

alleged accused was a non-commissioned officer in the medical detachment 

of the 2nd Battalion, 54th Coast Artillery, with the rank of duty ser

geant. At the time of the offenses alleged he had been reduced to the 

grade of a private. 


. On the 6th day of November, 1943, accused was found near the stockade 

gate seemingly in a drunken condition and "about passed out". Accused · 

was taken into the mess hall where he dropped a flashlight in which were 

found two capsules. At this time accused "couldn't talk clearly or dis

tinctly and he was staggering and falling all over the place" but alcohol 

could not be.smelled on his breath (R.13). Accused was observed in a 

similar condition bi othe~ witnesses on another occasion about the same · 

time (R. 7, 14, 15}. Subsequently a search was made of accused's pos
sessions. · 


A syrette bearing the label nsolution of Morphine Tartrate f grain 
in l. 5cc11 (Ex. 1) was found .h his field pack, some blue capsules were 
.found in his gas mask (R. 7), and a small can and two pasteboard boxes 
containing in all about 250 blue capsules were found in his .first aid kit 
(R.16). The capsules found in the flashlight and in acc~sed 1 s equipnent 
were examined bi Lieutenant Commander·Bea.uchemin, Medical Corps, United 
States Nav;r, a medical laboratory expert, and found bi him each to contain 
about 3f grains of sodium amyt8.l (R.10). That witness described sodium 
amyta1 as a non-narcotic habit-forming drug (R.ll). He testified that an 
overdose would produce na period of excitement" which would manifest itself 
by loss of judgment, incoherence ~.f speech, probability of some yelling and 
a little exhilaration ~.fore deep sleep envelops. The· symptoms would 
resemble to a layman those of over-indulgence in alcohol (R.11). He f'ur
ther testified that "more than six capsules a day or more than 3 or 4 at one 
time• would constUute a,mild overdose sufficient to produce excitement (R.12). · 

Private Callowa_;r, a membe;;. of.the same detachment as that of accused, 
testified that his LCalloway'§/ medical kit contained all authorized articles. 
and that he was not issued with blue capsules similar to those found in ac
cused·' s equipnent and introduced in ,evidence (R. 19). 

Captain William A. Ralbovsky, D.c., 2nd Battalion, 54th Coast Artillery, 
was in charge of the medical detachment for the period from October 26 Until 
November 14 o.r 15 in the absence o.f the medical officer, Captain Kissinger, 
who, at the time of the tr~ ~, had been evacuated from A.P.O. 708 (R. 22). 
Captain Ralbovsky' testified that sodium amytal capsules are one of the items . 
of the medical stock of the battalion (R.24); that one medical chest con- .·· ·· 
tained syrettes of morphine tartrate (R. 26); that all hf.bit-forming drugs ~ 
were •always kept under lock and key in the field desk" (R.24}; and that an 
inventory check showed no blue capsules of sodium amytal.or morphine tartrate 
syrettes to be missing. In answer to the question "Are capsules of that · 
sort Laodium ruey-ta;!] authorized as part of the first aid kit carried bi en
listed men?" that officer testified, "Not to 11IY knowledge, no" (R.257. He 
further testified that as commanding officer of the medical detachment he 
had not at any time authorized accused t'o have in his possession any of the 
drugs alleged in the specifications (R.26). . . 

_The accused introduced in his defense but one witness other than himself• 
.Sergeant Burgess testified that he was familiar with the contents of the 

< 2. 
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medical kits of non-commissioned officers;' that such kits contained 
opium tablets (R. 27, 29); that he took in accused's non-commissioned 
officer's medical kit some time in August when accused was reduced in 
grade, and later is8ued to him a private 1s kit. Accused was not present 
when his kit was taken in. On cross-examination Sergeant Burgess testi· 
tied that no syrettes similar to that introduced in evidence as Exhibit 1 (R.29) 
nor sodilllll .am;rtal capsules (Exs. 2, 3,.4; R. 30) were contained in the field 
kits of non-collllllissioned officers. . · · 	 · . 

, 
Accused testified in his own defense that when he was the senior 


non-commissioned officer, Captain Ftssinger, the medical officer, gave 

him syrettes of morphine as a part of his equipnent (R. 31). That sub

sequent to his reduction in grade he was not present when his kit was 

taken away and he was not given the opportunity of turning in all his 

et:iuipment (R. 31). With reference to the sodium amyta1 capsules accused 

testified that -	 · , 

•It was in the last week of October I happened to J>ick them 
up in the side of the road by tlie 44th Base aid station. I 
took them to the show with me and then,_PUt them away,* * * 
I saw them lying in the gutter. * * *L in.:J a bottle partially 
brok~n at the end. * * *Ever since we came on the island 
he L Captain Kissingey told us thB.t if we saw aeything that 
could be used in the medical detachment he would gladly re

-ceive 	it and I knew we ,Qoi;il_a use it even if it was a non• 

narcotic drug. * * *L asJ All. of our equipaent was lost 

. on the Coolidge. * * * I toolC them S:nd put them in 'l1I:f. 

'l:arracks bag. Then after realizing there was a hole in the 

bottle.~ put them in the boxes until Captain Kissinger would 

come from t.J:ie hospital.• {R. 31, 32). · ; · . 


011" cross-examination accused was asked whether he had been convicted or 
a crime.· Defense counsel object~d.to the·question but upon the announcement 
by the Trial Judge Advocate that the crime was one involving moral turpitude 
the court directed that J.t be answered and accuaed admitted the same. There• 
upon there was received in evidence a COJ?'1 of special court-martial orders .. 
revealing that accused had been folind guilty of two violitions or the 96th 
Article of War, one specification alleging attempted sodo'l1I:f am the other, 
the wrongful taking and using of a pistol, propert1 or the United States and 
intended tor the m.Uitar;r service. The findings were apprQved by the re• 
viewing authority a:rld the ·sentence imposed ordered executed. ·Accused was 

·then asked the follo:wing question;ii• 

•Q. Williams, on 1our. previous .trial did you ts:ke the 
stand in your own behalf? · 


: A. · No, six', not at the first trial.· 

·' 
.Q. Did you ati all? .
A: No.•- . {R.33)., 

4. .In the, first specification it is alleged that accused did •* * * 

wrongtully introduce into·.~ a harmful and dangerous, habit-f'orm1ng, DU'
cotio, to wit:· 1 Syrette, lt grain, Sqlution litt>rphine Tartrate.• . 

• ·.·.•,_ lit . • ' '. . . ~ ' 

. . ~Introduce" has been defined as H. **lo .lead or bring in;.· contrive the 
entrance ofJ conduot·or usher in**~ {p•. 529, Webster's Collegiate Diotion
aey). It follows that the gr&vamen-9! the o!'i'ense cba.rged in the quoted 
speoificaUon is not the unauthorized possession of' the drug btzt the wrongtul 
bringing of' the ·same into the. camp. Pertinent i1 .the opinion ot. The Judge 
Advocate General (with reference to authorised punishment) that the o!'i'ense _ 
ot possession of' intoxicating liquo.r is separate and distinct from, albeit 

· olosel,y related to, the offense of introducing intoxioat.ing liquor into · · 
quarters, station; or camp, for; sale (sec. 454 (Sl), ·Dig. Ops., .JAG, 1912•40).· 
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There is no evidence in the record that accused introduced the drug 

into the camp. The evidence reveals !Jl3rely'that accused was f'ound in 

possession of a syrette containing, according to its label, .i grain

of' morphine tartrate. A syrette of like kind is contained in certain 

Army medical chests (R.26). The conclusion that accused introduced the 

narcotic into the camp may not legally be founded, solely upon the circum

stance of his possession of' the.same, assuming tha.t possession of the des

cribed syrette is sUfficient to establish possession of its purported contents. 

In orc!er to justify conviction upon circumstantial evidence, such evidence 

must not only be consistent with guilt but also.inconsistent with innocence 

and exclude every reasonable hypothesis except tha.t ot guilt (sec. 451 (64), 

p. 1431 Vol. II, Bull. JAG; sec. 453 (9), p. 238,.~;. sec. 451 (37), p.311, 

J.g). The possession of' a drug of a type found in Arrq medical 'chests by 

accused, a member of the medical detachment, at a camp· situated· at A.P.o. 

708, is with reference to the crime of •introducing" the drug intothe camp 

equs.lly consistent with the innocence of' accused as with his guilt. Certain

ly every reasonable hypothesis except that ot guilt ot the. crime charged is . 

not the necessary conclusion from the fact of possession alone. Nor ma: . 

the presumptions in law provided by the "Narcotic Drugs Import and Export 

Act• (sec. 171, ~ ~· Title 21, u.s.c.A.) and the Act ot December 17, ~ 

1914 (38 Stat. 788, 789~, as amended (sec. .3224, Title 26, U.S. C .A. ) , arising . 

out ot the illegal possession of narcotic drugs be here invt>~ed as such 

statutes do not pertain to the offense alleged in the specification now under 


. consideration. · · 

'Although· the Board ot Review may be convinced of the guilt or innocence 

of an accused it must look solely to the record as. made at the trial and 

from that alone base its conclusions as. to the legal suf'ticiency ot the record. 

It a record be legapy insufficient by failure ot proof' essential to con- , . 

viction of' the offense charged, or if' such proof relate to another separate 

and distinct offense not lesser included therein, the Board has no alternative 

but to apply the law applicable thereto (CJA 197400, McCrimon) •. As there is 

no substantial evidenoe'in the record upon which a finding that accused 

introduced the narcotic drug into the camp as alleged can be predicated, the· 


. Board of Review is of the opinion that the record is 'not legally sutficient 
to support the findings of guilty of' specif'ication 1 bf the Charge~ 

. 5. The secon:i specification alleges that accused did "have in his 

possession 2501 3igrain capsules, more or less, of' a non-narcotic, habit 

forming drug, to wit: Sodium Am;rtal, said drug not having been ordered 

by a medical officer of the Army". 


The ~pecification is in the f'orm (No. J.4$) sUggested at page 255 of' the 

~uB.l for.Courts-Martial, 1928, and is understood by the Board of' Review to 

allege that the accused, without ha~ng been so ordered by a medical officer 

of the ~' had a habit-forming· drug in his possession. Such specification 

alleges conduct to the prejudice of good order and military discipline. 

Witnesses for the prosecution testified that they to'UDd two capsules contain

. ing sodium am;ytal in, accused 1s flashlight and about 250 capsules of the drug 
in a tin and two pasteboa.rd boxes in accused's f'ie1d pick. Sodium aleytal 
was described by an expert witness as· a non-narcotio habit-forming drug. 
The record discloses that the drUg was not contained in the field pack issW'ld 
to enlisted men of the medical detachment. Captain William A. Ralbovsky> D.c.,, 
testified that from October 26 until November 14 or 15 he was in charge of' the · 
medical detachment and that as commanding officer thereof' he had never auth
orized accused to have ~ of the drugs in his pcssessfon. 

· In the opinion of' the Board or Review the provtn UD&uthorized possession · 
by'. the accused of sodium amytal. established pr1llia tacie the collllllission of' .the· · 
offense charged.. The burden to go torward with evidence in explanation whf· 
his possession o.f' the drug even though unauthorized was nevertheless iegitim&te · 
and thus exoulpite himself from the offense established then pasaed to the · 
accused. In explanation of' his possession ot. the drug accttsed stated 1n 

,~:·-: 
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substance that "in the last week of' October" he found the capsules in"a 

broken bottle lying in the gutter near the 44th Base aid station. That 

he recognized them as a non-narcotic drug and put them in. his field pick 

to give to Captain Kissinger, the medical officer who was then in the 

hospital.· · 

. It is noted that "in the last week of October", at which time accused 
claimed to have found the drug, Captain Ralbovsky. was in charge of the 
medical detachment in the absence of Captain ~ssinger. By accusedis own 
testimony he admitted knowledge or the nature or the contents or the cap
sules found by him but offered no explanation why he did not hand them over 
to the officer then in "charge of' the medical detachment. Coupled therewith, 
the record contains testimony, hereafter discussed, .from which the court 
could conclude that accused, about the time the sodium 8.llij'tal was discovered 
in his possession, evidenced the effects of an overdose of the drug
•* * * an accused who takes the stand 'may not stop short in his te;timon;y · 
by omitting and failing to explain incriminating circumstances and events 
already in evidence, in which he participated and concerning which he is 
.t'ully informed, without subjecting his silence to the inferences to be 
naturally drawn .from it•• (Johnson v. United States, 63 s. Ct., 549, 553). . . ' 

It is the Province and duty of the court-martial; to determi~e the 
credibility of. the accused and what wei~ht should be given to his testimoey 
(sec. 395 (56),'Dig~ Ops., JAG, 1912-40) •. Thus the court was privileged 
to disregard.all, or an;y pirt of, the testimon;y or accused. · . . 

In the opinion of the Board of Review the record contains substantial 
evidence that ,,.coused had a habit-forming drug in his possession wrongful]J', 
and from such evidence the court could predicate its finding of guilty. 

It is noted that the accused pleaded guilty to specification 2 but 

not guilty to the Charge _ai:ld specification l. In view of the opinion of 

the Board of Review that the evidence adduced is sufficient upon which to 

predicate the finding of guilty of specification 2 of' the Charge, it is 

not necessary to determine the legal effect of.the apparent contradictory 

pleas in the instant case. 

6. The record presents the question whether prejudicial error was 

committed (a) by the receipt in evidence of testimony with reference to 

the physical condition of accused about a day- preceding that on which the. 

drugs were found in his possession, and (b) by the receipt in evidence ot 

proof of prior convictions. · · 


The re.cord .discloses that on or about November 6, accused was seen by 

several witnesses acting as though he were drunk.but that they could smell 


. no alcohol upon his person. The medical expert testified· that an overdose 
of sodium amytal would evidence symptoms resembling to a layman that of over
indulgence in alcohol~ Such evidence with reference to the physical con
dition of accused was proper]J' admissible upon direct exBmination for the 
purpose of establishing knowledge on the pirt of the acc1,1Sed that the drugs 
were in fact in his possession, (pir. 112 l!, p. 112, 11.C.M., 1928; sec. , 
183, Underhill, Criminal Evidence; sec. 349, Wharton's Criminal Evidence; 
u.s. v. Sebo, 101 F. 2d 889). The evidence is clearly admissible in re

buttal of accused's testimor!y that after havirlg found the sodium aieytal 

capsules he' retained them in his possession for the sole purpose of turning 

them over to the medical officer. · 


There was admitted in~ evidence a copy. of a special court-martial 
order showing that accused had been found gUnty of two violations of the 
96th Article of War - one, an attempt to commit the crime of' sodomy, am 
the other,':-wrongi'ul taking ana using of a pistol, property of the United 
States furnished and intended for the mili'tar7 service. On cross
'exami~tion, accused was asked whether he' testified at the prior trial and 
answered in the negative. The credibilit,. of a witness may be impeached 
by proof of the conviction of' a crime involving moral turpitude (pir. 124'R1 



'
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p. 133, M.C.M., 1928). Attempt to co~t sodollll.is punishable in like 
degree as for the princi?1-l offense {sec. 402 {l), p. 61, Vol. II, Bull~ 
JAG) and is a crime involving moral turpitude. · Although procedural . 
niceties .for the admission o.f proof o.f conviction o.f such a crime were 
not strictly observed in the instant case, no prejudicial error was com_. 
mitted thereby. The .failure to exclude from the consideration o.f the · 
court evidence o.f the conviction o.f an offense not involving moral turpi

· tude 	was error. Likewise, the questions propounded to the accused with 

reference to his testifying in.his own behalf at the trial resulting in 

his prior conviction were error~ In view of the proper admission into 

evidence of.proof of conviction of a crime involving moral .turpitude it 

caDDQt be said that either of the mentioned errors so prejudiced the , 

accused as to have violated his substantial rights. 


7• The marlinum allowable puni~~ent for the bf.fense alleged in 

i:;peci.f'ication 2 is dishonorable discharge, .forfeiture ot all pay and. 

allowances due or to become.due, and confinement at hard labor for one 


. year. The specification does not allege, nor has the accused been .found 
guilty of, illegal trafficking in narcotics or other habit-forming drugs 
in violation of Federal law. Incarceration in a Federal prison or re• 
formatory is not authorized (sec. 454 {73) ,_ Dig._ Ops •.1 JAG, 1912-40; . 
par. 5 g, AR 600-375, 17 May, 194.3)~ \ 

· s. For ··the foregoing reasons the Board of Review. is. of the opinion 
that the record of trial is not legally su.f.ficient to sustain the .findings 
of guilty of specification 1, but is legally su.f.ficient to sustain the 
.findings ot guilty of specification 2 and the Charge and to sustain so much 
o.f·the sentence as provides for dishonorable discharge, .forfeiture of e.11 
pay and allowances due or to become due, and confinement at hard labor tor 
one year at a place other than a Federal penitentiary, reformatory or ·' 
correctional institution. 

·992_. -~~ Jw!ge Advocate 
-~ ..... . 

. . 	 ~{~ ,. Judge Advoca~e 
Lt. Col., J.A.G.D. 

\6./ . 
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1st Ind.. 
Army Service Fol".ces~ Branch Office of' The Judge 4dvoeate General, A 0 J:'~O. 
924, 30 December, 194.3. _ 

.•/. 

TO: . Commanding General, "IV. Is~ Comman:!, A.P;o. 700. 

1. In the ease of' Private Hayward E• WilliamS (37084516)1 Medical 
· Detachment, 2nd Battalion, 5,4.th Coast Artille17, attention is. invited' to 

the.f',oregoing holding b.Y' the.Board of' Review that the record.of' trial is not 
legally sufficient to sustain the findings: ot guilt,. of' specification l, but 
is Ugalq sufficient' to sustain the findings ot. guilt7 ot specification 2 . 

· and the Charge and to sustain so much or the sentence as provides for dis
. honorable discharge, forfeiture of all pay and allowances' due or to ~come 

due, and contine111ent at hard labor for one ;rear. ' This holding is hereby' 

approved. · Under the provisions of' Article or War 50!, you now have '.1.Uth~ 

orit1 to order the execution or the sentence, modit~ed as heretofore 

indicated. ' 


. · 2. ·When copies of' the· published order in thit ease are fol"Vlarded 
· 'to this office thq should J>e accompanied b.Y' the· .foregoing holding and _ 
. this indorsement.. For. convenience ot reference and to facilitate attaching · 
.. copieEl. of' the published order to the record in this ease; please place the · 

file number of the record.in brackets at the end of the· published J:>rder, as 

follows: .. .· . ~. ' . (). '-\\ . , ' ·}4 
, (CM A-848). ~~~ 

ERNEST H. BURT 1 ,.}r 

, · Brigadier General, U.S. A.rrq, 
Assistant Judge Advoeat~ General. 
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ARMY SlmVICE FORCES I ' 

In the Branch Office of.The Judge Advocate General 
Melbourne, Victoria, 

Australia. 

Board of Review 
CM A-866 18 January, 1944•. 

U N I T E D' S T A T E S ) Trial by G.C.M., convened at
) Headquarters; Base Section 

v. 	 ) No. 3. u.s.A.s.o.s., A.P.o.
) 923, 17 November, 1943. Con-

Private FELIX C. MENDOZA ) . finement for life. United
(38046488), 36oth Quarter ) States Penitentiary, McNeil 
master Company (Compos! te) ) Island, Washington.
{Service Detachment). ) 

HOLDING by the BOARD OF Rmm 

STAGG, ROBEaTS, and MORPHY, 


Jucjge·Advocates. 
 .. 
1. The record of trial in the case of the soldier named above has been 

. examined 	by the Board of Review and the Board submits this, its opinion to 

the Assis_tant Judge Advocate General, Branch Office of The Judge Advocate 

General, Melbourne, Victoria, .Australia. · 


2. The accused was tried upon the followillg charges and specificationsa 

CHARGE Ia Violation of the sixty-first Article of War. 

Specificationa ·In t,ha t Private Feli:i C. Mendoza, 36oth Quarter
Jll!l.Ster Company (Composite), (Service Detachment), did, with
out proper ·leave, absent himself fran his unit at.Camp 
Rocklea, Brisbane, Queensland frQm about 1300 hours, 8 July,, 
.1943, to about 1300 hours, 13 July, 1943. · 

CHARGE II: Violation of the ninety-second Article.of War. 

· Speoiticationa In that Private Felix c. 'Mendoza, 36oth Quarter
master Company (Composite) (Service ~etachment) did, at 
299 Boundary Street, West End,. Brisbane, Queensland, on er 
about 12 July, 1943, forcibly and feloniously~ against: her 
will, have carnal knowledge of Misa Mary Eleanor Dean, 
299 Boundary Street, West End, Brisbane, Queensland. 

The accused pleaded not guilty to the charges and spec~fications. He wa.s found 
guilty as charged and sentenced to be dishonorably discharged the 1ervicej to . 
tortei t all pay and a,llowances due and to beocme duej and to be confined at 
hard labor for ttie term of his natural life. The reviewing authority approved. 
the sentence and designated the Uni.ted States Penitentiary, McNeil Island, 
Washington, as· the place of conrinement. Pursuant to Article at War So!, the 
record ot: trial llllS forwarded to the Board of Review, Branch Office of The 
Judge Advocate General, Melbourne, Victoria, Australia. 

3. The c~petent evidence, for the prosecution shows that on the after

noon of July 12, 1943, at about 4100 o'clock, P.M. Miss Mary Eleanor Dean was 


, resting· in her home at 299 Boundary Street, Brisbane, Queensland, Australia. 
Hearing a book on her door she annered 1 t and an American soldier, subsequently 
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, 	 identified as accused, asked her a number of questions, among others, for a 

"drink of water". He tried to come into the house but Miss Dean told him 

"to stay outside and I would get him the water". Returning with the water 


, she found accused "not there". She then shut all the doors so 11he couldn't 
get in" and laid dolll. Shortly thereafter she saw accused caning through, 
the, garden and :soon he was "trying the back door", and the next thing she knew 
"he was in my room". She was then knocked to the floor and.told by accused 
that he was a "Jap spy" and would "kill me if I called out". He then made 
Miss Dean go thrc:ugh the house and open the doors, during which time accused 
asked her "where was my husband ** * *" 11 when will he be caning home", and if 
anyone else lived in the house with her. She did not state to aqcused that she 
had no husband but replied that he would return "any time". She told accused 
tha.t "another woman" lived with her, and accused asked "ir ·she Via.a· young and 
'When would she be home". Witness replied that she "didn't know". He then 
took Miss Dean to her bedroom and crdered her to take her dress off. Witness 
offere~ accused all her money if he wc:uld "leave me alone". Accuded then ask
ed for the money, Witness replying. "How much". Accused replied ."£511 • 

Accused then cO\funitted rape en ?liiss Dean. telling her that he wc:uld "kill me if 
I called out". At one time "he kissed me on the cheek". After the act. he 
again demanded money and V4S given 9/6. and after talking with witness telling 
her he was in the Navy he asked her "Do yc:u know me?". Witness replied "I don't"• 

·Accused then said. "Did yc:u ever see me before?". Witness replied "No". 

Accused then left the house (R.4 and 5). Miss Dean weighed 105 pounds, was 

84 years of age, and testified that accused's actions were against her consent 

and th.at her lack of resistance was from fear of being killed by accused who 

told her such would be the case ii' "i called out or did anything"(R.6) • 


. The police were notified and at 7 P.M. on the sam.e day. Constable 
William Leo Hacken arrived at Miss Dean's home. and took possession of a blood
stained blanket from the bed. a petticoa.t and a pair of bloomers. The latter 
two articles were never identified as belonging to Miss Dean. A subsequent 
examination of these three articles showed than to be stained with human blood. 
the blanket showing evidence of semen (R.11). An examina-tion of Miss Dean 
by Dr. Jack M. Thanpson. M,D., disclosed a slight shoulder injury and a tear 
in the h:;sen in the. vulva. sho'Wi.ng clear evidence of sexual relations (R.10). 

Mias Emily E. Dickenson testified that her home v.as "just a hc:u se" 

from the home of Miss Dean. That· accused came to her home on Thursday or 

Friday night before the ·incident in question asking for the address of a 

"Y.rs._Walker". He called again at another time seeking the same information. 

On the afternoon in question she saw accused in this locality and saw him 

"go up the .stone s~eps" leading to Miss Dean's house (R.13)._ 


On the morning of July 15. 1943, Sergeant John Rizzeri of the American 
Provost Marshall's Office. Brisbane. and Constable Cornelius J. Holt, of the 
Australian Police. went to the home of Mrs. Mary Bro11111 on John Bright Street. 
While there Mrs. BrOViil gave th~m a field jacket. a shirt and a pair of trousers 
(R.16) ·with bloodstains on them. Later that day accused was apprehended and 

, carried to military h~adquarters. Accused admitted these articles. belonged 
to him and were left with Mrs • .Brom· to be laundered. He claimed the blood
stains came from a cut on his hand but the Constable testified that the cut 
"did not appear to be a fresh cut~ It appeared to be quite old" (R.17). 
From there he ll8.s taken to the Australian C.I.B. by Plainclothes Constable 
William Leo·H0cken. and interviewed by him relative to the alleged crime. At 
first accused denied all knowledge of the crime claiming to have been at a 
picture show from 3 P.M. to 10 P.M. on the day of the crime. Upon further 
quest!. oning accused admitted that on the day in question he had had sexual 
relations 'in a house "somewhere near 'Where Mom and Pop Walker live" (R.20). 
Accused was then returned to the office of the American Provost Marshali where 
he ...a.s placed in a lineup with eight other soldiers, sane of whom were Mexicans. 
the same nationality as that of accused (R.19. 20. 21). He yas there identified 
by two "M:>men who had seen him in the. vicinity of the crime. after which Miss . ,. 
Dean was called in. Looking at accused she said "this is very much like the /:;'.~. 
man". She was then requested and repeated. in' substance. her testimony. ,_,... 
~· after -tmich accused was askedr "You have heard what this "°man said. 
H&Teyou anythuig to say for your_aelt? Accused replied, "No. everything this 

l. 
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lady said is true" (R.21). Sergeant Rizzeri corrob~rated, in substance, 

the testimony of Constable Hocken, particularly as reg~rds accused's admission 

of the crime of 'llhich he was charged, stating; that after Miss Dean had related 

her story before him §.ccus!I! he replied "The lady is right" (R.18, 19). 

During this time there was nothing to indicate anything strange in accused's 

behavior (R.22). ' . · · 


.second Lieutenant Leon A. Schmitt, 366 Quarte~ster Company, identified 
a morning report shollf. ng accused A.W.O.L. from July 8, 1943. to July 13, 1943· 
This witness further testified that he had known.accused approximately six 
months. That the duties of aceused were primarily to keep the mese gear clean
ed. The reason he ll'liS not given other jobs was that he was "not too depend .. 
able~. He had never noticed anything about accused which he.would consider 
"abn6rma.l" (R.23-4). · . · . 

Accused elected to take the stand and make an uns'llOrn statement. 
He stated tha. t he went to the fifth grade in sehool but could not pass his 
subjects. His father did not.like him and "used to beat me up and put me 
away from home when I went to school". He spent three months in a C.C.C. 
camp and t~en washed dishes in a hot~l. His broth~rs didn't like him so he 
stayed with some mite people vho treated "me real nice" (R.25) • He likes 
the Army for it "always paid me and everything". Upon being asked: "Explain· 

.to the court Wie~er the evidence before,, that came up, that yru kissed her 

.on the cheek, did she resist in any 'l'il.y?" he replied, "No, she didn't. At. 
first she did. Then after, then she didn't say anything. She didn't. say 
1Get' or nothing." 

\ 

Q. 	 How much time did you spend at the house, at the lady's place? 
A. 	 I don't know. About - - - I don't know. Just a little 

while. Just a little while. I remember. 

Q. 	 Did you hit the woman at all? 
A. 	 No, I didn't do anything. No. 

Q. 	 Did the lady walk to "the bed by. herself?. 
A. · Yes, she walked to the ,-oom. 

Q. 	 She laid dom by herself? . 
A. 	 Yes. I didn't force her or hit her, or nothing. 

11 
But once 

she got up, yau know, like you intended to ge;t up.· (R.26). 
.' , 

Accused made no mention nor denied the charge of having been absent 

without leave as alleged_ in. Charge I, .specification 1. . 


4. 	 The issue of accused's sanity 119.S raised. A Boar.d of Medical 
Examiners was appointed to determine this is8ue. Its report was admitted in 

evidence by stipulation (R.26). 


"FINDINGS1 After a thorough examination of the patient 
and study of his clinioal 1 ecord, the Board finds that the 
following condition exists in the case of Private Mendoza: 
Border line mental deficiency._ Mental age nine years and 
six months. 

The Board is further of the opinion that private Felix C. 
Mendoza: is sane and accauntable fer his acts, and n_o further 
benefit or information can be obtained by further hoapital 

il:ation.: " 

RECOMMENDATIONS: :i:n view of the above and findings of 

the Board, the following recommendation is made: 


,/"!'>·.. : 

THAT Pri~e~~~doza be ret~~d to a full duty ~-t;~s."1



.<i12> 

•

"Rape is the unlawful carnal knowledge of a w:iman by 
force and without' her consent." (p. 165, M.C.M.). 

It is seldom that the evidence in a case is so conclusive as in the one 
at issue. All of the elements. <:£ the crime are present and proven. The 
identity of the accused, with his admissions of guilt, is undisputed. 
There is no element of excessive ~rinking by accused or otller mitigating cir 
cumstances involved. A man shown to be mentally capable of determining the 
serious purport of his actions and clearly accountable for his acts is charged 

·with the deed. · The resistance of Miu Dean, a frail 84 year old wanan, in 
the light of accused's statement-that he would kill her if she "called out" 
is sufficia:it to satisfy all requirements of the law. 

"Whether or not the woman exercised all the resistance 
within her· power. under the circumstances, ·and lib.ether her 
resistance ceased because it was useless and dangerous, 
or, because she ultimately consented is a questia:i for 
the jury /rn the instant ease the court-martiag to 
decide" (Milla vs. United States, 164 U.s. 210, 2121 · 
Turner vs. Pope, 33 Mich. 363, C.M. A564. Fisher,.This 
Board, 24 July, 1943). · 

That accused did at the time and place alleged coinmit the crilne of rape upon 
the person· of Miss Mary Eleanor Dean, in the alleged manner is clearly establish
_ed. The court •s fully warranted in so finding.· · 

6. For the reasons above stated the Board ot Review holds the record 
legally sufficient to support the findings of guilty of.the accused, as. 
alleged, and the sentence. 

Judge Advocate. 

· Judge Advc:icate • 

. . 
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· ARMY SERVICE FORCES . . 

In th"' Branch Office of The Judge Advocate General 
Melbourne, Victoria, 

Australia. . 

Board of Review 15 January, 1944. · 

CM A-885 

. • 

!
UNITED STATES Trial by'·G.c.M., convened· 

at Headquarters, u.s. Advanced 

l 
v. Base A,-Aro 928,. 17 September, 

.1943. Dishonorable discharge,
Sergeant MOSES .fIDSSELL confinement for life. United 
(34030304), ·Compaey Ff 96th States Penitentiary-, McNeil 
Engf:neer Regiment (GSJ. . , ~sla.nd, Washington. . 

'. 

HOLDING by the OOARD OF 'REVlD 
STAGG, liOBEJn'S, and KURPHI, 

Judge Advocates. 

. 	 . I .· i . 
1.- The record of trial of the· soldier named above has been exaained 

b.r· the Board of Review and th6 Board ·subnits this, its opinion, to the 
Assistant Judge Advocate General,· Branch Office of The Judge Advocate Generu 

• ·Melbourne, Victoria, Australia. 	 · , «; ' 

2. . '.l.'he accuse4 was tried upon the following charge and·specUication:.. . 	 ' 

.·CHARGE a Violation of the 92nd Article of War. 
·- I \ 

Specification: In that Sergeant Moses Russell, Compaey · 
11F11 . , 96th Engineer Regiment (GS)1 did at u.s. Advance· 

· Sub-Base 11A1 , AR> 928, on or about 15 June, 1943, with . 
malice aforethought, will.f'ully1 deliberateljr, feloni

. ously, unlawf'ul.17, and with premeditatiOn, kill one 
Private Cleophus Glover, Compaey 11F", 96th Engineer 
Regiment (GS), a human being, by' striking him on the 
nead and forehead with an pistrument or weapon the 
nature of which is U?lknown. · 

The accused pleaded not guilty' to the charge and specification and was found 
. guiltJ" as charged, •except the .Ord 'Sergeant•, substituting therefor the 

w9rd .1Priyate'"• He was sentenced to be dishonorabJ.:' discharged the serrice, 
. 	to forfeit all PJ.1 and allowances due or to become due; and to be confined at 

hard labor for the term of his natural lite. The re'Viewillg authoritY' ap- . 
proved the sentence and designated the United States Penitentiar,y, McNeil 
Island, Washington, as the place of confinement. · PiJ.rsuant to Article or War 
5of, the record·of trial was forwarded to the Board of Re'View, Branch otf'ioe : 

. of The Judge Advocate General, lle~bourne, Victoria, Australia. 

· 3. .Shortl:' after bre8.kfast in Companr F, 96th Engineer ~gime:z:.~, loeated 
at APO 928, Milne. &7, Hew Guinea, on 16 June, 1943, a little. native bo7, Ozma 
Gana, tound the bo~ or deceased, Private Cl&ophus Glover, on the beach near 
the motor pool. He reported the incident to Private Charlie Johnson, the . 
•motor pool man•, who, in turn, notified the Sergeant of the Guard (R.5, 25). 
ShortJ.:' thereafter, Captain Willia.m H. Schwalbert, the OOl!IJllUV' commander, · 
accompanied by' First Sergeant Leande:- H. Scott, went to the place where the 
bo~ of Private C~eophwJ Glover (R. ~' .104) had been found~ 
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. · The nude body' was lying face down on the beach, about high n.ter mark,· 

the face pressed down in the sand, the arms extended over the head, parl1al.1J" 
eonred with aam and driftwood behind a partially buried log (R. 6, 36, 105). 
Bear by was found a pe.1r or tronsers and a black belt. · A pair ot underdranra 

· ' .as attached to the trousers 1 both apparently having been pulled oft inside . 
· ·out. · There were found very near the bod3'. a pair of low quarter civilian l!Jhoea 
· and a sweat shirt both identified as the property of deceased (R. 40, 66) • · .· 
There·was also found a :towel, a cook's apron, apparently blood-stained·and 
silllilar to th& one accused had been seen wearing from time to time (R. 41, 
122, l.28, 130, 140, 278), and a gas mask, size 11-2, filled with rocks. A 
subsequent check disclosed that this mask was the size issued to deceaaed 

...(R.- 163) and was the only one missing in the company. The body was found 
: ·., near the gasoline dump of' the motor pool, approximately 100 yards fro• ao-.. · 
· ::; cu8ed' s tent. A guard was placed over the body' and ordered to eee that .. . · · 

•those objects were not toucheda (R~ 6). The military police were then · .,. 
notitied. 

Major Henry H. Stelman, 11.c., or the 8th Portable Hospital, examined the : · 
ooey about la30 P.11. on the same da.Y"·and was or the opinion. that the cause of 
death was a fracture of' the skull caused by blows (R. 71). He assumed that 
dee.th bad.occurred less than l3 hours prior to his examination (R•. 71). 

. . in ~utoPS1' was P4¢'ormed b1 Captain J'ohn D. Hicks, of' the lloth Casualtj' 
Clearing Station, Australian Artq. Captain Hicks testitied that from his 
exudnation it was his opinion that death would not have been caused ins~ 

·from the blows appearing on the head and sk1lll but that deceased would have . 
.. 	 lost con8ciousness immediately. He stated that the blows could have been 


inflicted by a machete (Pros. Ex. R) it the flat aide had been used butl he 

would have expected something heal'ier, more like an axe to'have.been the in

. strument used (Pros. Ex. B), and that death could have occurred by a'blow · · 
trom the flat side or this axe. The injuries would have prevented the man 
from walking. . Bo water was toum in the lungs and it would have· been · 

- impossible for the wounds to have been self-intlicted. It was his opinion 

that the cause of' death -.s an extensive fracture or the skull when the in

strament C&llle in contact witlla the head over the left eye 

•* * * he met something which was llOvlllg with momentua. * * * · 
and with it an extensive fracture of' the skull,· splitting it, .r 
also with force.• (R. 117). . : · ·. 

{The written a~J>S7 is to be roun:l in th~ tront ot the record).. . . . ' 
. ' .. 

The record discloses no direct evidence as to the manner in which the 
deceased met his death. The prosecution relies soleJ.i on circumstantial· 
evidence to establish the guilt or the accus~. 

The deoeas8d was last seen alive about lliOO P.11. on 15 Jumi, 1943, in, 
or near, the t.ent occupied ~ accused, deceued, and Private McRae. At 
about 6sOO P.11. on this date Private George T., Sales m.et accused near his · 
(accused's) tent a.lid accused stated that he was going to kill a mother-f'Ucker. 
Private Sales said, "You shouldn't talk like that•. · AcCU8ed replied, "Ioi;i 
just •tch what I saidJ · I aa going to kill a cock-sucker and it won't be 
long•. At this .tble accused had a machete am •s cutting a piece of' wood 
aboln the size o"t a pencil with it (R. 218).-: · . · 

I . , ' ,, ·• • 

About 10i30 P.ll. on 15.Tune, 1943, T/5 Jaaes Robinson, a member or ac• 
. cuaed•s unit, passed this tent and heard accused sq 1 God-damn yoUJ · I have 
been intending to cut 70ur mother-tuckin' throat, and this is a good time 
to do it• (R. 179). At that ti.lie he saw only accused am deceased in the 
tent. Witness subsequently testified that when he heard accused use these 
words •it didn't seem he was ang17 or meant it or an,ything like that• (R. 191). 

2. 
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About' 11:.30 or 12:00 that night, Private Sales, who occupied the te~tJ 
next to that of accused, was awakened by a noise coming from accused's tent 
It sounded like "someone had falled over a l:iox, and like someone threw a • 
pair ot boots down.· * * * like someone was kicking stones and like scraping . 
against the tent pole." Witness then went be.ck to sleep but awakened again 
at about 2:00 o'clock from a •troubled dream•. He pushed the 1110squito bar · 
back and saw a man coming down the beach. It was a bright night with a tull , 
moon. As the man appro~ched witness's tent he recognized him as the accused 
and he was •wet from the waist down". Accused· then was seen by this witness 
to enter his (accused's) tent and about five minutes thereafter emerge with 
a bundle in his right hand, supporting it with his lett hand Something 
was "dangling in~ back like an arm sleen• (R.225). He then proceeded . . 
to th~ beach •to the first big tree" when he was lost from sight (PrQs. Ex. A). 
WitneH then went outside of the tent and obse"°'d· accused step out - · , . . 

. ~ . . 

."* * *&bout two paces from under th~ tree into ~he bright 
1rq of the light, 'and he takes this pack or something and 


reached in the water. He was standing in the water half. 

~.to his knees, and he gets something like dirt OJ;' atones, 

and I see hia three ·times put it in and take it out, and 

it seemed like· he had enough in the pack, and he put it 

on his hip and stepped out about two steps in the 11&.ter, 

at least to water above his knees, and he reached down in 

the water with it until.the water. came up to his chin, and 

he put his feet down like he was stepping on the i;ack. I 


. don't lo:low it it was on the pr.ck or DOt, but he reached be.ck 

down and got 'the }Bek and palled it up even with his waist 

and stepped back and looked towards me, and a few seconds 

later he went up the bank ·in a hurry, probe.b~ just the 

Ordin&?'J" 'Rllt, but ·1t seemed like he was in a hurry, and· 

he goes down the side ot ·the beach to about 25 yards before 

he gets to the second big tree, so I couldn't see him aey

. lllOre. ·The bulk bad a ~ in it there.• {R. 226). .' ·.. \ ,. 

.The· ace~ was 'in,tne.imedhte'pro%imity of where ihe bo~ of deceased was 
. subSequent~ found. . ·· · · · · · · 

·- ~ . . 

.· Accused, '.e~ortlt the~, 'returned to his tent and in about five . 

minutes witness bearcfa noibe" in accused's tent •like someone stepping on. 

stones• .(R. 227h , .Acmised then emerged from his tent 0UT7ing •something 

white in his arms or .h&Juis• am returned to the· .beach.. About half an hour 

later aqcused again pu•ed witness ts tent this t1M' weariDg a ~ shirt · 

and camoutl&ged fatigues,· going toward the ~.Cb. '. ·t!Jle was in a great hurr;r, 

ahost in'& trot.'! " He returned iii about five llinutea and he.. •nemed to be 

wet f'roa the kneee down• (R• 227-8).. Accused than wandered around. the · 

hunediate area, stopping at.·times and placing both bands. on his hips1 and then 

returning,to his own. tent. . Acctised approached the tent from which. witness., · 

was maJd.ng these· observatione and. asked Printe Jorda.n, a tent-mate of . , 

witness's, for a match, then returned to his o~ tent (R. 230). The ob-· 

servations of accused bJ" this ~tness oonred a period ot about two hours 

(R. 223 2.31) • . . . . .· . . 

1 

.~·· · 't/S J~s· Rob~on ~~ o~·:th; D:igbt bt.~tl~n at about 2130 o~ 
· 3:00 J..I., as •• his habitl to reapond·to a call ot nature. He saw ac
cused starvHng w.r a tent next· to hie (acCWJed1a) own, stoop down and pick 

·UP somethag, and oarq 1t'tow.rd the· latrine (R. 181) •. The llOOll was bright 
and he de1'inite}7 recognised· the person as acoused. . .J.t that time accus~d 
had on a tu1l khaki amtora.. . At Ss,30 All. this witness again saw acCWled . 
walking tow&rd the gaaol1rie dumj> near where deceased' a bod7 was found. He . · 
4id this •a couple ot .tilles•. . At this 'tis• accused was ~ing a ~ shirt. 
a~ ououtl&pd ~·· (R. ·182). , .. · 

.:·~·. ·~ 

3.1 
I 

http:1t'tow.rd


(3.36) 
' Onna Gana, the little native boy who first discovered the body ot 
deceased, was living with the 96th Engineer Regiment, Company F. He 
spoke good English and kDew the personnel of the company, including ac
cused. He occupied a •pup tent• in the motor pool area.· Prior to 
reveille he three times aa.w accused near the motor pool •wallciJ:lg aroundJ 
wa.l.lced down there and come back. Last time I saw him he was going &lld 
I never see him again• (R. 24; Pros. Ex. A).. . . · 

Private William Mosley was on guard duty on the morning in question. 
Between 5100 and 6:00 o'clock witness observed accused coming from his 
(accused's) tent wearing a camouflaged pdr of pants and .,_ kbaki shirt. 
Accused went to the latrine and then to his tent. He stayed there about 
10 or 15 minutes and then went to the orderly room with something under 
his right arm. At this time he was wearing camouflaged fatigues;· When 
h~ returned he had on khakis. He again went by his tent and threw some
thing on the clothes line and went from there to the latrine. •He went· 
out there again, and he was ·wet trom here down to his feet. His y;e.nts 
were wrapped around his legs, sticking to him" (R•. 304). 

. . 
On th(! night of 15 June, 194.3, Private Jordan McRae saw accused and 

deceased in their tent playing cards, for lll!ltches, on an extra cot. '!'his 
witness then retired alld slept until 6:00 o'clock the next morning. He 
was not awakened b,r accused as' was his custom but when he arose he noticed 
the extra cot missing from his.tent (R. 78). Neither accused nor deceaoed 

· was present. 'l'he mosquito bar from accused's bed was missing and neither . 
the .cots of deceased nor accused looked as though they had been slept in · 
that.night (R. 76). Witness then met reveille and heard accused report 
Printe Glover absent. Upon being asked by Staff Sergeant Lindsay the 
whereabouts .of .Private Glover, accused replied ".the latrine or somewhere" 
(R. 77, 91}. At this time accused was wearing a khaki uniform and was 

wet from his hips down (R. 61, 164, 169, 182, 2.32). • 


About ,7:30 A.K. on 16 June, 194.3, Private Clarence Morrison, the ' 
latrine orderly, was preparing to burn out the latrine with distillate. 
Upon lltting one seat he noticed something smouldering.· Upon examina
tion he found evidence of green colored fatigue clothes and also a cot. 
Witness thought them to be discarded equipnent and attempted to further . 
destroy them (R. 161, .321). .About 9100 o'clock Sergeant Day- retrieved 
from the latrine two pieces of metal which appeared to be a portion.of 

' an arm;y cot (R. 157). . . , 

. At 7:45 A.ii. o~ the S&lle morning, '1'/4 Yank Fuller, the company 
carpenter, was directed to go in the jungle and find posts to be used in 
building a mess hall (R. 151). Passing the latrine and approximately · 
100 teet beyond it (Proa~· Ex. A) witness saw near the trail a large · 
cardboard box (subsequently identified as the one in accused's tent on 
the preceding day) spotted with blood (R. 46), and containing.a barracks· 
bag and clothes. '!'he barracks bag contained some O.D•'s, cotton under
clothes, and a k1}a.ki shirt. A mosquito net was hanging out ot the 
barracks bag. ' fitness pulled the ba:g out or the box and saw •the blood" . 
then put it back. A raincoat with blood on it definitely established 
as the property of deceased was also found near the box (R. 152, 154). 

. l~t Sergeant Scott, with 't/4 Yank Fuller and Se~eant Hamilton, 
' after inspecting these articles discovered by '1'/4 Fuller then ma.de an 

examination or accused's tent. '!'hey observed three ~ots in the tent 
and.only l!losquito bars on the beds ot deceased and McRae. ·Also an 
axe, with shiny spots on the foot with a dull finish. lll'he axe appeared 
to have been rubbed in the ground*** it wasn't too clean". (R.99). 
Sergeant Scott then said •Look there is blood on the ground" (R. 155). 
,Private .McRae, who had the day oft and was in the tent at this ti.Ile 

was ordered·to remain in the tent.· These.witnesses then followed a 

trail ot blood down to the.beach (R. 97). Sergeant Scott ordered 

witnesses and others to 11search around the bly11 and it was during this
. . 
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search that de~eased's gas mask was found in the water filled with- stones 
(R. 156). Sergeant Scott then ordered guards placed over the various 

articles discovered and also a guard over McRae and then' notified the 

company commander, Captain Schwalbert. The Captain and Sergeant Scott 

then went to accused1s tent where they found - . _ 


H * * blood stains on the. floor, covered lritl;l fresh gravel 

and sprayed with kerosene or light distillate. I saw blood 

stains on a wooden box in the center of the tent. I found 

a barracks bag, a cardboard box and a green raincoat in a 

swamp ,in back of camp. The barracks bag was tull of blood 

stains; the raincoat had dried blood stains on it• (R• 5). 


The Captain then sent for all members in the adjacent tent and also accused. 
He placed accused under arrest. He ordered a searching party organized and . 

' it was while_ this search wa.s in pro~ss that he was notified of the findi?lg 
of the body b)" the native boy {R. 5). , , · 

The military police arrived about this time and took onr the investiga-. 
tion.. lst Lieute:cant Jack B. Kelald&n, 81.)rd 11.P. Compaey, testified, in 
substance, the same as other witnesses as relates to the body, the condition 
of accused1s tent, and the articles found during the inves'l;igation. He 

· :t'urther testified that when he visited the tent of accused he observed a 
large swt of blood at least .3 inches in diameter between the bunks of.the 

. two cots and the tent pole. An axe, machete and bayonet were found under 
or near accused's bunk, which ns resting on a raised platform (R.1.3). 
Be also took from accused's rear pocket an extra overseas cap which appeared. 
to have . blood stains on the •forward part• (R. 51). Captain Schwalbert 
followed the trail of blood from accused1s tent to the beach, a distance 
of approximately 30 or 40 feet (R. 45) •.. 

Certain statements and actions of accused both prior and subsequent 

to the homicide are material to the question at issue and should be ~ted. 


(a) Prin" William Mosley testified~that 

•I was talking to Sgt. Rus'sell. ~I was laying on 'llf1 bimk,· 
and he was lqing on his~ lfe had a conversation about · 
different •scary' things, so I made a remark about 'l!r1' uncle. 
Be had killed a man some time.and he did four years for it, 
and this man that he killed would come back and wrrr him, 
so Russell told me that if you killed a~ or awone that 
you let him lay fl.at on his face, ['for 48 ·hour!/ and he . 
said you woundn't have anything to worrr about. Those are. 
the words he told me. • {R. 302). . · 

.(b) Private Mosley also .testified that 

•s~. Russell ~ e~rgeant of the pird, fs~e time during the 
latter part or Mq or JvneJ and he put me on guard and Glover 
and Sales. I was on the same shift with Glover from 2:00 to 
6:00 in the morning, so I met Glover coming toward the water

. front, and he was. cr,ying.. I asked why he said c17ing, and he 

.said--• (R• .303)•. (The court did not permit witness to relate 
"what Glover aaid) •.. . . ,. 


. Private Solomo~ Jordan testified that about three weeks before the 

homicide he observed accused rwming up the road and that immediately 

therea:rter- he saw deceased crfing (R. 282) • 


(c) . . . 

Private George Sales testified that 

•For a week before Glover was de&d, I noticed Sgt. Russell 
never let Glover work with &IJYone. Be would always have h1a 
b)" himself or he would bs close aro~, and it seemed like 



. (338) . 


he was watching, and as soon as he said a couple or 

words to someone, he would come closer, and he would 

chase Glover away. I didn1t see Glover anywhere unless 
.. I would go to the latrine and would see him there, and 

when he would be ready to. come back, Sgt. Russell would 

be standing by it waiting for him, and some time. he woill.d 

go take a shower, and when Glover was half through taking 


, a bath, Sgt~ Russell would come down. I didn't see him 

go to an;r tent, a~ut a week before Glover was dead.* * * 


11on June 14th, Glover came to me and seemed worried and. 

upset. . Sgt. Russell came up and chased Glover away. 

He said, 'GO down to the end of the beach and work down 

there.• · So 'Glonr goes down there and works, and Sgt. 

Ruaaell said to me that he was an evil cock-sucker •. * * ·* 


. "He said he was- himself' an · evil cock-sucker • Then he 

began to tell me about when he was be.ck in the States,·that - 

(The court did not permit witness to relate the discussion). 


•Then ii.gain Glover came to Ille later in the day. He seemed 
-to be very ,worried- and upset: Sgt. Russell came again and 
told him to go down to the ditch, which Wa.s about half'-WBY' 
from where I was working to the bay, and to take up the slack 
in the ditch. Ard he said that we talk too much, and as long. 
as.we talk that much he said he was going to work us like he 
had been working us all the time." 

Sergeant Russell did not al_low Glo1er 1fo stay worklng next _to witness · 
. for more than a few !llimttes at any time during that day. 

11 * * *Sgt. Russell would come close and Glover would say
. something, and he would chase Glover away.** * He seemed . · 
to be very worried and upset• (R. 23sr. * * *.f"sgt. RusselJ]
seemed to be angry the last two days, the ]4th and 15th" (R. 272). 

Private Sales testified that he had fought two professional fights as a . 
heav,rwei,ght weig!;ing over 180 pounds~(R. 267), but tb4t he was 11 just afrai~ 
of him L accuseSf", (R. 270, 275). Deceased was a man of small statUM weigh
ing approximately 135 pounds (R. 74). · 

Private Mosl9Y' f'Urther testified: 

•we was putting a ditch into the ocean on '\he :t'oad from Gili 
to K.B. llission, so Pvt. Glover and I were working side by 
side, talking, so Sgt._ Russell seemed '"like he wanted to know 
what. it was all about, so he moved Glover from beside me, .· 
and I got through what I was doing and I went by Glover again, 
and he came be.ck there and he seemed very angry-, and ·he 
moved Glover again. So I got through what I was 'doing, 
and I went over to where Glover was; and Sgt. Russell told 
'Glover to out a stump out of th!' ditch,.·ard Sgt. Russell 
said, 1Hot ;rou1, and he told me to· work by the other boys,·
and he sent Glover down by the creek and made him_work there 
by himself' until we got through working.· * * * 

•Four 	or five days or a 11'8ek betore Glover's.bod;y was found 
on the beach * * *he faccuseg/ seemed to be very queer. It 
seemed he·was jealous of Glover. He didn't want Glover to 
work with an;rbody'. · I don't know the reason. He just 
didn't want hia to work with anybody'. * * * 
["Sgt• Russell c:mTied a ma~hete with~ Every~ f~r ~ 
week before the llltlrder happened. I know he had that machete, 
no matter what kind of work we we1"e doing.• (R. 302). 
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· (d) With reference to accused's actions when it was announced that 
deceased's body had been found, Corporal Powell L. Green the medical at
tendant testified - ' 

"He Lac~edJ just looked like he was a li~tle scared 
asking what was up. 11 (R.- 176-177). . _ ' 

Corporal Green treated Serge~t Russell. on the m0r'lrl.ng ot June 16 

"The treatment I gan Sgt. Russell was for an abrasio~ o~ his 
left ankle. * * * It had been bleeding * * * it. was sort of 
a_wound. * * *It wasn't a skin disease bec:iause a akin disease 
has a tendency- of peeling, and this wasn't peeling. It was 
sort of a scrape." (R. 459). · · · .. 

lst Sergeant Leander·H. Scott, Jr., testified 

"He £ accusedJ was Very very ~tll'Fi~ed when the word came · 
to the order~ room that the body had been found.· He looked 
like he had been stricken by- a bolt of electricity. He couldn't 
stay still from that time on. His eyes began to run all over 
his head. I was sitting at rq desk, an:i I noticed it. That· 
is why' I told the.guard to take care of the orderly room and 
not let aeyone in or out." (R. 125) • 

, . 
T/5 James Robinson testified 

"At that time, Sgt. RwsseU was eitting down on the boz by- the 
pole in the tent when the news reached the tent that they found 
the body, and Sgt. Russell looked awf'lll afraid, and almost ' 
jumped up on his feet.* * *· · · · 

"Just when fTo~J Robinson came.and call~ Sgt. ·Scott, Sgt. 
Scott said, 1What you want?• . He said, 1We han found the 
'bocy. • ·. When he said 'that,..Sgt. Scott said, 'Captain, they 
found the body,• and Sgt. Russell looked just -like this, like . 
frightened, his.eyes was dancing all over his-head.• (R. 185}. 

Private Mosley testified  '·. 
' n * * I was reporting to hill that I had see~ ·sgt. Russell, " 

an:i ,at that time someone oame·up and told the first sergeant 
that someone had found the bod;y. Sgt. Russell •de a break 
to jump up.· · He had his· cap on like this, and he made a break·· 
to get up ahead of Captain Schwalbert, just like this,• (R. 312).

(e) Private llcRae testified 

•He facC'OB~ said, 1Iou -~:too much'. · He said that he. 
ns going to work me becawse . I. talk too Jlllch. . Otherwise, 
he said he would kill ·~· * *. *" {R. 213}. - . · . 

lbile. on the job o~· the ~rrdng ot Jw:i~ ·16, 1943~ and beto~ the bodi was 
discovered, accused repeatedl,- stated that something n• •going on". He was 
seen about 50)"8.rds away rlu:ming towards C&lllP but returned a fn minutes later 
again stating;:that someth1Dg was •going on". · Upon being asked by- Sergeant . 
LiMaq that he 111JSt have •some kind or reaaon•,to make this remark, accused 

·replied •aomethi.Dg about th&t bo7 up there missing, and they -.nt to put me 
in it, I know.•· (R. 236). . · . . . ··. ·. . 

. · . ·_ 
. 

. , . · · 

The accua~d elected to take the stai:d ·and t9atU)'. · 
' '·-; 't· .. . •, , .• \ , . ' .• ., •.. 

After supper on the evening of 15 June, 1943,. deceased harlng just taken 
a _shower, cue into the' tent occupied ·by- himself', accused, and Printe llcRae. 

I • 
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He bad a towel arot.ind. him and a pair of coveralls in his hand, which.he 
threw on the floor and stood on them. Accused was writing, and as his 
own pen wouldn't write well, he asked deceased for his, which request was 
granted (R. 326). About 7:30 P.M. accused and deceased began a card game 
on the extra cot in the tent. · The stalla s were "for matches" and no mone7 
was involved (R. 328). The game was devoid of a.rq argument and nq·un
pleasantness occurred. Several privates came into the tent from time to 
time•. Private McRae went to bed some time before 10&30 Bl~ about which 
time the game ended, 8.nd accused then went to bed (R. 331). About tllis 
time •coalyard." Williams called deceased from the tent, bu:t deceased re
turned shortly' and turned off the light (R. 333). Accused then lowered 
the tent flaps facihg the road to keep th'.e headlights o,f passing trucks 
from shining in his eyes. Short~ thereafter someone came in the tent . 
whom he tod!:to be Glover but witness does not know, for a certaint;y, whom 
it was. He did not know if deceased 11got into bed that night• (R. 335). . 
Acc1lsed then went to sleep about llsOO P.M. having asked the guard the 

·' time. He testified that from this .hour until about .4&00 A.M. on 16 June, · 

.194.3, he was asleep (R. )36). 


Short~· before 4:00 A.M. he was awakened by a centipede ln his bEid. 
He arose, left the tent, walked to the bea·ch, relieved himself,' and saw. . ' 

Solomon Jordan, who occupied an adjoining tent, strike a match•. Accused's 
matches were damp so he asked for and received a box of matches from Jordan 
(R. 3.38). He returned to hlsown tent, shook his. blankets and fell a-Sleep 
and awakened before reveille. He then went by the clothes line, picked , 
up his khaki shirt and camouflaged fatigues and went down to the creek to 

· wash them (R. 340). . While at the creek he attempted to jump across a· 
ditch.and •the edge of his pants"·(which were rolled up) and his legs got 
wet. He then returned to his tent, hw:ig his shirt and camouflaged fatigues 
on the line and went to the latrine. The whistle then blew denoting the 
·time as a quarter.to six o'clock. 	 · 

... · He.~tayed at the latrine about five or ten minutes. At this.tbie 

there was nothing burning in the latrine (R. 341). He then returned to 


i his tent, met the formation at reveille and reported Private Glover absent 

(R • .343). He returned to his tent, policed it up, and for the first time 


•.noticed.the 	extra cot and his Jl!,osquito net· ·..'missing (R. 335). He 
noticed nothing else except deceased1s coveralls which he picked up and 
put in his (deceased's) be.g (R. 344). · He. then got his Bible, did not :f'aoe 

· 	 the east as was his usual. custom,,read a chapter, and then went out on the 
• job. . llhile, on the job .his foot was hurting hill so he returned to his tent. 

·1· 	 • • • 

•I stood on the side of yq bed and pal.led.of'f'.11:1l~ggings 
and went outside the tent and got a towel off' the'line and 
went down to the bey and pulled off' both shoes and washed 
both lllY' feet. One bad athlete's foot, and the other ha.cl 
a skin disease or something. Then I went to the dispen
sary and Cpl_. Green put something on it, am plastered itup.• . 	 . 

He returned to the job for about twenty mihutes when he again returned to-,· 
., ··. 	 his tent to get the fountain pen he had borrowed from Glover. When he 

arrived .at the tent Private McRae was there •!a;yirig on the bed" (R •. 345). 
He. then got a mattock which Sergeant Lindsay- had requested and again re
turned to the job. . He separated tlover, Sales, am Moslq from working 
together because the compe.ny'coll1lll&Ilder was passing· and he did not want 

· hia to see them talkfog atld not working (R. 347). · He continued on the 

job until brought be.ck to camp by- the order of' his compa.Il\1 commander. He 


.. 	 apecifioal.]3 denied ever having made the statements to Sales or Mosley, or 

to an,y'body' that he was "going to kill me a cock-sucker". On cross-examina

tion, he testified that some t~ae in lliq he took a cook'd apron from the 


·.clothes line to use as a suspensary as the dispensal'1' had none. That 

when taking a be.th one evening he took the apron off' and •when I went to 

get it it was gone, and I haven't seen the apron aey more" (R. 348). 

He denied making the tne.ey. trips . · · 
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to the beach and the latrine and .confined his statements.largely ~-being 

asleep ill his tent from about 11:00 P.11. on 15 June to about 4t00 A.ll. on 

16 June, 1943. 

.• 


The defense introduced evidence in an attempt to establish the fact 

that the night was cloudy with intermittent rains. However:, tlls testi 

moey. was by no means conclusive. and was denied by a mmiber or witnesses. 


· The record discloses that the alleged •blood stains" were never analysed 
to determine if they nre human blood; Accused, while admitting being in 
his tent and policing it during daylight hours, denied seeing arr:r blood stains• 

. 	(R. 431). His testimony, in substance, .denied arr:r connection with the crime 

or which he was charged. 


In the instant case the prosecution· 1s called upon to prove that · 
the accused unlawf'Ully killed deceased with malice.aforethought, as alleged. 
The record contains no direct testimony as to the manner or deceased's death 
or tbs:t accused innicted the mortal wounds. The Trial Judge Advocate an- · 
nounoed, and the voluminous record reveals, that the case or the prosecution 
rested solely upon circumstantial evidence. Circumstantial evidence is 

.. _ proof of facts and circU111stAnces from which the jllr1 my inter other connected 
. facts which reasonably follow, according to the common experience of mankind 

1· (20 Am. Jur. sec. 279). Proof by circumstantial evidence is recognized in . 
- 'military law and "!llaJ' be more convinoiDg than a plausible witness n {pe.r. 112]2, · 

M. C.M. , 1928). It has been held - · 	 · 

•Wbatever·"llll.Y' 	be established by direct, '1118:1' be established ' 

by ciroumsta:ntial evidence in crim1nal cases. Only few 

convictions could be had·if direct testimony of eye• 

witnesses were required and the rule is one ot necessity.

* * * When evidence is or sufficient probative force, a 

crime ma:r be established by circumstant1£l evidence pro

vided there is positive proof or the tacts from which the 

inference of guilt is to be drawn, and that that inference 

is· the onlJ' one which can reasonably be drawn from those 

·facts·* * *". (CM 216004, Roberts and Miller). _ 


The Judge Advocate General has further held that where circumstances are 

relied on entirely to justify conviction, they must not onlJ' prove all of 

the elements of the offense but must at the same time exclude every reason

able hypothesis except guilt (sec. 453 (9), p. 238, Vol. II, Bull. JAG). 


The record forges the fbllowing chain of circ'lllllstances abo¢ the ~ 
accused - Deceased and accused were tent-mates. Som~ strange relation
ship existed between them. Accused refused to allow deceased.to associate 
or work with other members or their unit. :Accused even watched deceased 
when the latter was taking a shower. About three weeks before the homicide 
deceased was seen crying after accused had talked with him. Accused ap

.peared •angry• when he made deceased work by himself on 15 June, 1943. 

Accused was heard to Say' the night before deceased1s body was found, 8God· 

damn you; I been intending to. cut your mother-f'Uckin1 throat, am this. 

is a good time to do it". On another occasion that evening accused 

was heard.to say that he was going to kill someone. 


9. 
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About a month previous to the homicide accused made the statement that 
if a murdered man were plaoed face down for forty-eight hours his mur
derer would not be discovered. The body of deceased was found in such 
a position on the shore about 100 yards from his tent on the morning of 
16 June. Deceased was last seen alive in the presence of accused about 
ll:OO o'clock the previous evening. Between midnight of 15 June and 
reveille the next morning, accused was seen carrying various objects 
from his tent to a place at or near where deceased 1s body and certain of 
his clothing were found. A blood-stained cook's apron, similar to one 
that accused had previously worn, was found near deceased's body. 
Stains that resembl~d blood, pi.rtially hidden by oil and gravel, were 
found in his tent. A path of blood was discernible from the tent to 
the shore line. Noises, similar to the dropping of shoes and the . 
scraping of gravel, were heard coming from the tent that night. An 
axe,. machete and bayonet were found under accused's cot. A medical 
officer testified that it was likely that deceased died from a blow 
from the flat side of an axe. The axe found had the appearance of 
having been cleaned on one side. On the morning that the body was 
found accused did not awaken Private McRae, the other occupant of the 
tent, as had been his custom. Both accused's and deceased's cots did 
not have the appearance of b4ving been slept in. A cot and a large 
cardboard box which had been in the tent and accused's mosquito bar 
and barracks be.g, all blood-stained, were found in the jungle behind 
the latrine. During the night the accused had been seen making several 
trips to the latrine. He was seen going to the supply room in the 
direction of the latrine carrying a bundle under his arm, wearing camou
flaged pants and returning wearing khaki. At reveille accused's pe.nts 
were wet from the waist down. He reported deceased absent, saying that 
he was in "the latrine or somewhere" .. · The medical attendant treated 
accused on the morning that the body was found for a slight abrasion on 
the foot which had been bleeding, although accused testified that he 
was suffering with athlete's foot and a skin disease. After going to 
work that morning accused returned for the purpose of securing deceased1s 
fountain pen which accused had under his (accused's) pillow. It is a 
signifiCa.nt fact that prior to the announcement that deceased's body had 
been discovered that accused repeatedly stated that something was "going 
on", and that upon being pressed for his reason for this repeated remark 
he replied •something about that boy up there missing and they want to 
put me in it, I know". When informed that deoeased's body had been 
found accused "looked like he had been stricken by a bolt or electricity"; 
"he couldn't stay still"; "his eyes began to run all over his head"; 
"he looked awf'ul afraid, and almost jumped up on his .f'eet•; "he looked 
just like this, like frightened, his eyes was dancing all over his head"• 

Accused denied the actions ascribed to.him during the early hours ot 
the morning of 16 June by a ll'UJllber of witnesses, in effect testifying that 
he had slept through the greater part of the night. Although he ~d 
policed up the tent in the morning he had not noticed tre blood stains and 
did not report the absence of the cot. 

There is nothing in the record which would ascribe to aey or the 
pr.osecuti~n witnesses a motive to give perjured testimoey or to •frame" 
accused and their credibility remains unimpeached (with the possible ex• 
ception of Private McRae, who offered nothing material against accused). 
It is the province of the coui;t-me.rtial to wei~h the evidence and judge 
the credibiiity or the witnesses (sec. 395 (56J, Dig. Ops., JAG, 1912~40). 
Thus they might properly disregard all or &I:'G" of the testimocy of accused. 
The evidence is persuasive that deceased was murdered in the tent occupied 
by himself, accused and llcBae. That accU8ed and JlcRae could have slept 
through all of this commotion is too incredulous for belief. Although 

"McRae JDB.y have been a sound sleeper, as revealed by the fact that be was 
almost invariably awakened by accused for reveille, it is possible that 
YcRae's lips were sealed by accused's statement to him a short time 
prior to the h~micide that he talked too much and that he (accused) would 
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kill him. The .court, by its ·findings, evidentfy believed the witnesses 
whose collective tes-tlimoey·wove a w.eb or circumstantial evidence around 
accused. 

l' '·.· .. _, 
From the totali~of the evidence the court-martial could reaso1;1abq 

inter, ·to the exclusion.of' every other. hypothesis, that accused committed 
the offense alleged.. . The. motive, the method, and the ma.IJY details con

.·· nected with this gruesome trag~ are locked in the repository of accused's 
bosom, but that he is-.the person guilt7 of'·the bru.tal murder or Private 

. Gleophus GlOTer ·is clearq established. , - ' ~ · · 
. .. .. ' ' . . 

., 5. For th~ reasons stated above· the Board of Review is of the opinion 
that the record.of trial is legal.lf su:tticient to support the findings of' 
the· court and the sentence. ' 

,, : 

.Judge Advacate • 

.4.,A,,:qf4Jc ·, Judge Advocate •. 
Lt•.Col. J .A.G.D. . · · · . 

• 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melbourne, Victoria, 

Australia. 

Board of Review 

CM A-911 

UNITED STATES ) 
) 

v. ) 
. )

Technician Flf'th Grade ODIE ) 
BUCHANNON (38210358), Head- ) 
quarters and Service Company) 
810th Engineer Battalion. ) 

13 January, 191+4. 

Trial by G.C.M., convened 
at Headquarters V Island 
Command, APO 7(1:}, 23 November, 
1943. Dishonorable discharge, 
total forfeitures, confinement 
for life. United States 
Penitentiary, McNeil Island, 
Washington. · 

HOLDING b;r the lDARD OF REVIEW 
STAGG, ROBERTS, and MURPHY, 

Judge Advocates. 

l. The record of trial in the case of the soldier named above has 
been examined by the Board of Review and the Board subnits this, its opinion, 
to the Assistant Judge Advocate General, Branch Office of The Judge Advocate 
General, Melbourne, ·Victoria, Australia. 

2. The accused was tried upon the following charge and specification: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Technician Flf'th Grade Odie (NKI) 

Buchannon, Headquarters &Service Company, 810th 

Engineer Battalion, did, at APO # 7<YJ, on or about 

October 2, 1943, with malice aforethought, willf'ull7, 

deliberately, feloniously, Ul'llawf'ul..17 and with pre

meditation, kill one Private Joseph Waller, Compe.n;r 

11C", 810th Engineer Battiilion, a human being b,r shooting 

him with a pistol. 


The accused pleaded not guilty to the Charge and specification and was found 
guilty as.charged. He was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due or to become due and to be confined at 
bard labor for the term of his natural life. The reviewing authority approved 
the sentence and designated the United States Penitentiary, McNeil Island, 
Washington, as the place of confinement. Pursuant to Article of War 50!, the 
record of trial was forwarded to the Board of Review, Branch Office of The 
Judge Advocate General, Melbourne, Victoria, Australia. 

3. The competent evidence discloses that in the early morning of 2 
October, 1943, a dice game was in progress in the compe.n;r area of Compe.ey c, 
Sloth Engineer Battalion, Guadalcanal, Solomon Islands. The accused joined 
the game about 12 o •clock midnight (R.14). An argument over a side bet of 
$4.00 developed between accused and Private Genross. Private Miller, who 
was running the game, in an endeavor to stop the argument, paid aecuaed $4.00. 
At this tiae Private Genross "had a be.d temper and kept the argument going• 
(R.14). Accused told Genross 11that they were friends" and that he would 
not take his money. About three m:i.Dutes thereafter Private Genross left 
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the game but returned shortly with a flashlight which he shone in accused's 
face, and demanded his $4.00. Accueed got to his feet, an:i be.eked away fro• 
the dice table, stating to Private Genross, •I tried to be your friend, but 
you black son of a bitch, I don 1t like you no how" (R. 10). He then reached 
in his shirt, pulled out a .45 Army pistol, snapped it, and fired several 
shots. One of them hit Private Joseph Waller, who was standing near by, in 
the neck, i'rom which wound he died shorlll" thereafter (R•.4).~--Accused then 
thre1rthe pistol into the mud approximatelJ' 200 yards i'rom the scene of the 
shooting (R. 18), returned to his tent and went. to bed (R. 22). 

Corporal Harmon Jackson testified that at the time of the shooting 
•Buchannon looked like he had had something to.drink" but •I wouldn't sq 
that he was drunk• (R. 11). · , . . 

. . 	 . 
. First Lieutenant .Edgar L. Hand of acoUsed1s COlllJl'U73' testified that he 

was awakened about )sOO o'clock on the morni,ng in question bf a 11eries ot 
shots. He went to the &J;'ea i'rom which the soum of the shots had come 
and found Private Joseph Waller wounded am lJ'ing on the ground. He bad 
the lights turned on, ·sent for medical aid, and then investig~ted the · 
shooting. He proceeded to accuaed's quarters and placed hill under arrest 
(R. 18).

. 	 . . ,... . . . . 

First Lieutenant Josephs~ Straka?. the hvestigating officer, testUied 
that accused admitted to him that he acctwedJ n.s present at the crap · 
game at 3130 A.ll. on the morning in question. He e.dmitted that the dispute 
about the bet resulted in the shootingJ that he. tired the pistol until it 
was eJDPt1' but claimed the.the did_ not intend to shoot a:n;rone (R. 20). 

-............... I ·~, _,__ ...__ ,,, . .,. 	 ' ~ 


The accused elected tO be sworn and test11'y. He stated that Private 
lllll.er was running the crap game am pdd accused a t4.00 disputed bet. · · 
Private Genross left the game am returned short]J' thereafter and •be shiiies 

.. a light in 1lf3' face am says to· me, •Bnchanncn:a, give me Vf1 $4,• and I nenr , 
. ~id aeything to Genross. I just got -up and draw the gun and tired it in 

the air to the best.ot 1lf3' ·lmowledge" (R. 21). . In anner to the question, 
•:miat was 	your purpose in tiring into the air?", aoc~ed testified 

,, •. 


•I f'ired in the air because I didn't wants to hurt ·Genross 

· ·.and no one else. Btlt'I was atraid that Genross would of 


. tried to hurt me ar.d I. didn't want to hurt him. And so ' 

I tired the pistol to soare h1a beoau8e I didn't want to 


·hurt none of' the boys.• (R. 22). · , · 


. · .. on· oros,1~1nation accused adaitted that Genross made :no •~v:e toward 
hitting * *L hiJLI or aIJ1thing like that•1. that he came to the ora.p game 
with a tul.lJ' loaded pistol ooncealea~iJl his ahirtJ and that he tired in the 
air to scare Gem"Oss •because * * L I._/ was a.!raid he was trrlng to do some
thing to me• (R. 22). · 


- , . . . . .
. 
· 4. The evidenee 1a undisputed that aaotiaed killed Private Joseph · 
Waller 111" the discharge of' a service pistol inspired bf an argument between 
accused an:i Genross in which deceased had no pirt. Genr0ss • s actions did 
not warrant accused dr&wint a pistol am tiring th~ s&ll8. There w.a no 
justiriable provocation and no neoess1t7 tor such action in self-defense. 

·	There i~ testimo:n;r that accused ~I!~ but the proof shows th!lt he 
ns :r.t.?~~~· A.ccordinglJ', suah condition.my- not be considered in ititi• 
gation of his ottenae. · 

. ·· It is the dutf ot the oourt-eartial ·to weigh tli. ~rld•noe ·aD1 ~· 
the ored1bWt7 of' the witMssH (sec. 395(56), Dig. ape., JAG, 1912-40). 
Thus they were privileged to disregard all, or an;r part of' accused's testi 
"°111'• and i'rom the tacts tind that accused tired the pistol not into the 
air to •scare• Genroas, but to do h1a bod~ harm. · · 

2. 
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. . . 
. :•Jilurd'er is the unlawful. killing of & hUllllLD being with malice 

afor~thought.* * * . 


Malice aforethought 111111' mat when the act is unpre- , 

m~tated. ***knowledge that the act which causes death 

will probably cause the death of, or.grievous~ harm to, 


, any person, whether such person 1• the person actually killed 

or not, although such kDDwledge 119 accoape.nied by indifference 

whether death or ~ieTOua bodiqham is caused or not or by 

a wish that it may not be cauaedJ * * " (par. 148 1, 11.c.11., 

1928). . . . . . . . 

It Genross bad been struck by the bW.l.et'i.m died as a result thereof, the 
court could properq ban found accuaed guilty of murder. Although by 
chance deceased 'Ra the rletill rather th&n Genross, the homicide was an 
offense of the same mgnitude am the court ,could properly find accused 
guilty of' the cr:lm charged Cy.~. v. JI!d, 162 F. 192, cf'•. sec. 452, Title 
18, u.s.c.A., p. 327J Cll225249, B!m!?z>.. · . . 

s. For the reasons stated above the Board ot Rerlew is. of the opinion · 
that the record of trial iis legally sufficient to support the timings or 
the court and the sentence. · · 

-~· . ' . 
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ARMY SERVICE FORCES 
In the Branch Office of The Judge Advocate General 

. · Melbourne, Victoria, 
Australia. 

Board of Review 
. CM A-912 · 24 Ja?lllary, 1944. 

UNITED STATES ) Trial by G.c.11., convened 
at Headquarters, V Isl.8.ndv.- ~ Command, 29 November, 1943. 

! 
Dishonorable discharge, 

Private. EDWARD SAMPLES total forfeitures, confine- · 

(39234165), Company A, ment for life. United States 

92oth Air Base Security ) Penitentiary, McNeil Island,

Battalion. ) Washington. 


· H9LDOO by _the BOARD OF REVIEW 
STAGG I ROBERI'S I and MURPHY; 

Judge Advocates. 

l. The record of trial in the case of the soldier named above has 
been enmined by the Board of Rertew and the Board subnits this, its opinion, 
to the Assistant Judge Advocate General., Branch Office of The Judge Advocate 
General, Melbourne,.Victoria, Australia. 

2•. The 	accused was tried upon the following charge e.m·specification: 

CHARGEa Violation of the 92nd Article of' War. 

Speci.tication: · In that Private F.dward Samples, Compa?:\Y 

A, 920th Air Base Security Battalion did, at the 

area of the Malimbll Water Point, Carne)" Field, AFO 

709, on or about 29 September 1943, with malice 

aforethought; will!ully, deliberately, felonio1Jaly, 

unlawfUl.ly1 and with premeditation kill one-Private/ 


·' 	 William L. Wolfe, 7th Airdl-ome Squadron, a human 1·. - · 

being by shooting him with a carbine. 


/ 

The accused pleaded not guilty to the charge abd speci.tiMiion and was.found 
guilty as charged. He was sentenced to be dishonorably discharged the ser
vice, to, forfeit all pay and allowances due or to become due, and to be con
fined at hard labor for the term of his natural life. The reviewing authority 

· approved the sentence and designated the United States Penitentiary, llcNeil 
· Island, •shington, as the place of confinement. Pursuant to Article of ·War 
sot, the record of trial was forwarded to ~e ~ard of Review, Branch Office 
of ~e Judge Advocate General, Melbourne, Victoria, Australia. . . · 

~ ... 

3. The evidence discloses that at about:lO:OO o'clock in the.m0rtiing 
· ol29 September, 1943, accused, with Private First Class Theodore A. Forrest 

and other enlisted men, started a card game in Forrest's tent. The tent was· 

located close to"Maliml::lll water point near Carney Field, Gll&daleanal, Solomon 

Islands. · At that time Forrest purchased a gallon ·or wine and •left it there 

for &l.\YOne who oared to drink• (R~ 6) •. The soldiers continued the, game until 

evening, eating lunch in the tent. Forrest testified that ~ccused had been 

"drinking constantl.3"', and that evening •I told him he was a little too high 


·to continue playing. At that time he. owed me·the sUlll of $50•· (R. 7)~ They 
continued playing a game called •tonk• and accused quarrelled over a hand with · 
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Forrest involving a $4 pot and a $12 side bet. Forrest suggested that the 
dispute be referred to Corporal Davis who was "more familiar with the game" 
and accused called for Davis three times but he failed to answer. Forrest 
stated that at that time·

' "* * * I then bowed my head low to look under the flap · 

of the tent in order to call Freddie fDavis 7 myself. As 


. I was doing so, Sampson £accused's nicknam,!?7hit me in the· 

head with a hammer. As I was struggling, I .stood up and 

took one step backwards. He then demanded me not to 

reach for nothing. At this time the blood was oozing out 

of my head. ·r grabbed Sampson and we had a shor:t struggle• 


. I then threw him out of the tent. Sampson was up on his 

feet again with the haiiimer in his hand. r rushed him for 

.the second time. I then tried to get his head in a head

lock which by sheer luck he got out of. The hammer then 

remained in my hand. He backed away then, and after he 

was a little distance, he said he would be back * * *" (R. 7). 


Accused left, going towards his company area. He was given a ride by 
Private Tom A.Randles, during which time accused told-Randles that he had 
a "little rumble down there" and that he (accused) was going to get even 
with them because they had taken some money away .from him. Upon arriving 
at his comJWlY area accuaed left Randles and went to the mess hall. (R.10). 

At about 6:30 o'clock that evening accused borrowed a carbine with a 
clip containing 15 rounds of ammunition from Corporal Elihu Wiggins stating 
1 Let me have it. Major Harrison is waiting to take me on guard". Accused 
returned the gun the following morning with four or five rounds of ammunition 
missing from the clip. Accused said "he shot it up in the air for tun" (R. 
11, 12). Both Randles and Wiggins testified that at the times testified to, 
accused was not drunk (R. 10, 11) • : .. • 

About fifteen minutes later, Staff Sergeant Kenneth G. Klass and deceased 
left the squadron area for-Malimbu water point on a detail hauling water to 
th~ 7th Airdrome Squadron. Klass testified that 

"We went to the water point. .I was driving-and Wolfe 

was riding along side of me. As I turned off the main 

road to go into the water station I heard a shot. I said 

to Pvt Wolfe, 'Someone 1s shooting down ther&. 1 He made .. 

a remark but I don't know what he said. -' I then went' about· 

35 yards further, and I heard a second ·shot. I then said 

to Wolfe, 1.Damn, if that wasn't close!' He then made 

another remark but I didn't understand what he said. I 

then shifted the truck into second gear and moved along ·-" 

slow. Just as I turned to go into the pipe -- the front 

of nr:r truck was just under the pipe, when I started to , 

open nr:r door, and a shot came through the wind shield. 

It sounded like it went off in nr:r ear, but I didn't see 


. which direction it came from. When I saw that he was 

hit I pulled on the emergency brake to get .the truck out 

of gear, and ran to the 5th Bomb Group transportation lot. ' · 

And I got 3 fellows and we.got in a jeep and.came back to 

the scene. · : On the way back, about 75 yards from the truck, 

a colored fellow stepped around the truck to my right and 

stood by the door. I hollered, 'Hey, guard!' but he didn't 

answer. So I hollered a second time. He still didn't 

answer. I hollered a third time, and all he said was 'Ugh!' 

and looked in the truck and ran back around the front of 

the truck off into the woods with a rifle in his hand." 


(R. 13). 



. /C3Sl) 
At that time the lights of the truck were on (R. 15). The bullet struck 
Wolfe above the left eye and he 'died as a result thereof in an ambulance 
on the way to a hospital (R. 13, 15). 

After accused left that evening, Private Forrest went to a show. On 
.returning to his tent he saw some empty cartridge shells lying on· the floor·· 
(R. 7). Forrest f'urther testified that he and the deceased were very good 
friends and that they ate together at the 7th Airdrome: 

•Q. How did you frequentrY get to and from this airdrome? 
A. 	 We generally go out on the road thumbing rides from ,.

the passbyers. 

Q. 	 What job did Wolfe have in his organization? 
A. 	 He used 1to drive a water truck. 

Q. 	 Did you ever ride with him in this water truck? 
A. 	 Yes, Sir. 

Q. 	 Did he ever. bring you be.ck from chow in this water 

t~? . 


A. 	 Yes, Sii-.• :(R. 8). 

· On 4 November, 1943, after having been advised of his rights accused 
made a· statement before the investigating officer, Colonel Willfred R. ' 
Higgins,. which in part is as follows: · 

•At 	about ten o'clock in the morning of September 29, 1943 
I went to the Malimbu water point where I started playing 
cards with Pfc Theodore Forrest who works there. _We played 
until about five o'clock that evening'and, drank all.the time 
off and 'on 'from about ten that morning until then. We drank 
some kind of wine. About f'ive o'clock I was about $20.00 
in debt to.Forrest from whom I had borrowed money to keep.in 
the game. He and I got in an argument about a tie hand and 
I picked up the hammer and hit him on the head with it•. 
We had a scuffle then and we got out of the tent we were 
playing cards in which was Forrest's tent, during the scutne. 
I was mad and pretty drunk and told Forrest I would be be.ck•. 
r walked out to the main road and started toward my company. 
Soon, I was picked up by Pvt Randles of my compacy in a 
truck and he took me to my compacy area. After supper there 
I borrowed a carbine 11-l from Cpl Wiggins of; my compacy and. 
a magazine containing cartridges for it. 1' noticed there 

.were cartridges in it ~- this was at about 6:30 P.11. I 
then went be.ck to the Malimbu water point and it was dark.· 
I .went to Fol'lflst' s tent and he was not there -- no one ~s . 
there. There was no light on in the tent or at the water· 
point. I fired about four shots through.the·noor by For
rest's bunk to scare him. Then I went outside the tent 
and started to unload· the carbine. It jammed, in trying to 
fix ·the jam I had the carbine on 'my knee, it went off into _ 

·•the air in the direction of the Malimbu river. I then tried 

to remove the next cartridge and had the carbine on my knee 

but pointed toward the direction of the truck which had come 

up -- it was a water ,truck. Again the carbine went off· in· 

the direction of the truck and that was the shot that killed 

Pvt Wolfe. * * * " (Govt. Ex. l, R. 17). 


The accused.elected to adopt as his .unsworn statement a portion of a state~. 
ment ma.de by accused to an inspector general. He admitted borrowing the 
carbine, going to Forrest's tent and firing several shots through the noor. 
He further stated that he fire_d the carbine do"BD by the water tank sometime 

3. 
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after 6:3a o'clock and that 

•***The carbine hung up (jalllllled), I were ~rking with 
the rejector to get it unhung, I were outside after I had 
fired these shots in the floor and the carbine was pointed 
in the direction of the truck and after I figured that' I 
had got it unhung,·I pulled the trigger to. see if it would 
fire and it went off. I fired another shot after that at 
the same point but only in a different direction this last 
shot was out toward the river• 

.	•***I have no.recollection of opening the door of·the 

truck and looking in and saying 'Ugh'. * * *" (p. 33, 34, 

41, Defense Ex. ~' R. 19). · .. 


4• The evidence. establishea that' accused and Forrest had a quarrel 
over a card game involving a pot of $4 and a $12 side bet. Accused struck 
Forrest on the head with a hammer. Forrest threw accused out of his tent, 
and as accused left he told Forrest that he would be back. On the way to·. 
his compaey area accused told Randles that he had a "little- rumble down 
there" and that he was going to get ~ven with them because they took SC!me 
money trom him. ·tater tccused borrowed a carbine from Wiggins with the 
excuse that he was going on guard. Accused returned to Forrest's tent 
where he fired several shots through the floor. A short time later, de

.· ceased was fatally shot as he was riding in a cab of a water truck, the 
_,bullet e~tering the Ca.b through the windshield. At that time the truck, 


With lights on, was nearing a water point· in .the area of Forrest's tent•. 

'4ccused in his statement to the investigating officer, admitted that the 
shot that killed deceased was fired from a· carbine which had jammed as 
he tried to remove the cartridge therefrom while it Wa.s on his knee. In 
his unsworn statement accused stated •I pulled the trigger to see if it 
would fire and it went off•. Deceased ·as a part of his duties, drove a 
water truck in his organization. Dec~sed and Forrest were close friends 
and ate together at the 7th Airdrome. · Forrest had ridden with deceased 
in the water truck and.likewise deceased.had driven.Forrest from "chow" 
to the ar.ea of his tent.· 

. 	 . 

•'4urder 	is the unlawful killing ~f a human being. with 

malice atorethought. * * *" . .. • ..· ' 


"Ma.lice.aforethought may exist when the act is unpre
... meditated, It ma.y mean acy one or. more of the following 


states of mind preceding or coexisting with the act or 

omission by which death is caused: An intention to cause 

the death of, or grievous bodily harm to, acy person, 


'.w:P,et.tJ,er such person is. the person actually killed pr not 
·.·'(except when death is inflicted in the heat of a sudden . 
·.passion, caused by adeq'llllte provocation); knowledge that· 
the act which causes death will probably cause the death ' 
of, .or grievous bodily harm to, arq person, whether such 

· person is the person actually killed or not, although such 
knowledge is accompanied by indifference whether death 
,o'r grievous bodily harm is caused or not or by a wish· ·' .:'bha.t .it may· not be caused; intent to commit any felocy. 
;'~*"'.(par"' J.48A·, M.C.M., '1928). . , __ _
' . \ f"' ' ~ 

a*'·*'* When evidence is of sufficient probative force,. a 
crime may be established by circumstantial evidence pro- . 

. v.ided there is positive proof of the tacts f'rom which the 
inference of guilt is to be drawn, and that that infer
ence is the on'.cy one which can reasonably be at-awn from · 
those facts.*.* *8 (CM 216004, Roberts and~) · · 
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Thq' Judge Advocate Genel.1ll has further held that where 6ircum.stanc~s 


,are.relied on entirely to justify conviction, they must not only prove all 

·· e;f the elem.ants or _the offense but must at the same time exclude every 

reaso~bly ~thesis ;except guilt (sec. 453(9), · p. 238, Vol. II, Bull.· 

.JAG)~· · . · ' . . 


'· 

' It is the province.or the court:..martial to weigh evid1!nce and judge 


the credibility of' witnesses (sec. 395('56), Dig. Ops., JAG, ·1912-40);· 

Thus they might properly disregard·al.l or any part of' the testimony or 

accused and f'rom all ~he facts and circumstances surrouniing 'the case . 

find that accused fired the carbine to do bodily' harin. If' Forrest _had· 


.-been· struck by the bullet and died as the result .thereof', the court- · 

l!iartial could pr0perl7-have fotind accused guilty or milrder.· Although b;y" 

chance deceased was the victim or the bullet intended for Forrest the · 

homicide.was.an offense of the same.magnitude (~U.S. v. Ha.rt, 162 F, 192, 

cf• sec.452, Title ~' U.S.C._~· ~ p. 3?7; , CU 225249, Hamby). · 


. The record conta~ ·-.evidence upon whicli .. the coUrt could properly · · 
·infer to the exclusion or every other reas~D.a.ble hypot?-esis that the ac

.. cused did. commit the crime as charged. · . 
5. ·For the rea~~~ stat~d the Boa~d of Review i·~ ~r the 'opinion 


that the record of' trial is legally sufficient to support the findings 

or the court and the sent~nce. 


Judge Advocate. 

~ .; J~g~ Advocate. 
· Lt. Col., J.A.G.D. 

http:homicide.was.an
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:(355)ARMY SERVICE FORCES 
In the Branch Office of The Judge Advocate General 

Melbourne, Victoria, 
Australia. 

Board of Review 26 J anua.ry, 1~44. ,
CM A-926 

U N I T E D S T A ·~ E S ) 	 Trial by G.C.M., convened 
at Headquarters IV Island 

v. 	 ~ Command, A.P.o. 708, 12 
January, 1944. Dishonorable 

Technician Fifth Grade )~ discharge, total forfeitures,
Julius McCo~ (33170771), confinement for 10 years.
Company ncn, 262nd Quarter- ) United States Penitentiary,
master Battalion. ) McNeil Islan::l, Washington. 

HOLDING by the BOA.RD OF REVIEW . 
STAGG, ROBERl'S, and MURPHY, 

Judge Advocates. 

1. The record of trial in the ease of the soldier named above has 
been examined by the·Board of Review and the Board submits this, its opinion, 

.to the Assistant Judge Advocate "General, Branch Office of The Judge Advocate 
General, Melbourne, V~cto~ia, Australia. · . · . . 

I 

2. The accused was tried upon the following charge and specification: 

CHARGE: Violation of the 93rd Article of War. 

Specification:· In that Technician Grade 5 Julius McCoy,
Compa.ey'llC•, 262nd Quartermaster Battalion, did, at 
the area of !22nd Station Hospital, on or about 11 
December 1943, unlawfully enter the living quarters 
of members of the A:rrrry Nurse Corps, owned by the 
United States Government, with intent to commit an 
offense, to wit, ari assault upon the occupants ~erein. 

The accused pleaded not guilty to the charge and specification and was fourut 
guilty as charged. He was sentenced·to dishonorable discharge, total for
feitures, and confinement for ten years. The reviewing authority approved 
the sentence and designated the United States Penitentiary, McNeil Island, 
Washington, as the place of confinement. Pursuant to Article of War sot, 

· the record of trial was forwarded 	to the Board of Review, Branch Office of 
· The Judge Advocate General, Melbourne, Victoria, Australia. . '. . . 

3. The am:r nurses on duty at the 122nd Station Hospital, A.P.O. 708, 
on 11 December, 1943, the date of the offense charged, were quartered in a 
U-shaped barracks. The two wings were connected by a covered wooden walkway, 
giving the building a rectangular appearance with a court-yard in the center. 

· The sleeping rooms, reached by two series of steps rising from the covered 
walkway, were located on the second noor. They were separated from each 
other and from the, hallway upon which each opened by wooden pi.rtitions ex
tending from the ceiling to a point one foo:li and two inches alx?ve the floor, 
leaving a space of that size open and unobstructed (~. 1, 2, 3). 

At the time of the offense a dog was tethered ·in the court-yard near, 
but not close enough to reach, the covered walkway (R. 15). ' A wire J11esh 

\ . 
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fence ten feet high surrounded the building except for a.space of twenty-two 
feet at its rear. No barbed wire was used in the construction ot the.fence 
and a person could, it he so desired, either clilllb under or over it (R. 9, 
10). 

About 7:30 in the evening ot ll December, 1943, Second Lieutenant Mable 
14ullins, ANC, was on the second floor ot the quarters just described. She 
heard the dog barking, a door slam, and then footsteps, heavier than usual, 
coming from the hallway-and the two rooms at the end of the hall. - Second 
Lieutenant Ann Marie Morro, ANC, also heard the dog barking and thought that 
he was "angered" so ,Jrent out to investigate. Finding nothing unusual on . 
the outside, she went upstairs into the barracks.and began a search of the 
rooms. While in the room occupied by Lieutenants Plourde and Liesenfelt, 
army mirses, she turned the beam of the flashlight which she was holding 
toward the floor and saw a man lying partially under the partition which 
separated the room in which she was standing and the next room and partially 
under the bed in the latter room. That room was not occupied. 

About that tillle Captain Sidney.R. Branson, who had been sitting in 
the nurses reception room and had_been called by Lieutenant Mullins, arrived 
on the scene. He saw the man under the bed, reached down, grasped hilll by 
the shoulder, and then led hilll into the reception room. The Military Police 
were notified and the intruder, identified as the accused, was turned over 
to them. No ~ne had given hilll authority to enter the barracks (R. 19)i · 

A few minutes after accused was taken into the reception room a knife 
bearing the name of Lieutenant Peterson, ANC, and positively identified as 
belonging to her, was found under the bed approximately a\ the same place 
where accused had been lying. ~se Peterson testified that she had last 
seen the knife at suppertillle on the evening of 11 December lying on a desk 
in her room. Her room was situated almost direct!Y across-the hall from 
the vacant room.in which accused and the knife were found. Nurse Peterson 
testified that she had not taken the knife either to that room or the room 
occupied by Lieutenants Fl.ourde and Liesenfelt. The two last named nurses 
testified that they had not used the knife or taken it to their room that 
evening._ 

A statement made under oath by accused to Lieutenant Colonel William 
O. Schlotter; Provost Marshall, and reduced to writing was introduced in 
evidence. It is in the following words 

.* * *. 
I was in the nurses dori!iitory of the !22nd Station 


Hospital during the evening of December 11, l943. I don't 

know what I was doing in the dormitory except that I was 

dodging a dog. I was in one of the rooms of a nurse and was 

under the bed. I heard women talking about '11!3' being there 


. while I was under the bed, and crawled out from under the bed 

when a ·lady- flashed a light on me. From the tillle I heard the 

voices until she entered the room it was a short tillle, perhaps 

one half' minute. I did not know the building was a dormitory 


, · 	 when I was outside the :fence I crawled under the tenoe inside 

the pen and crawled into the building and walked Up _the stairs, 

walked through the door into the hall. A dog barked and I :fell 

down and rolled into the roolll under the bed. I entered the 

enclosure because I thought I was being attack_ by a dog. I did 

not yell or call for help at 8.D;y tillle. · I knew there were women 

in the building before I went in and· that I had no buainess in 


•the 	building. n ( Ex. E ) • 

· , . No evidence was introduced by accused.. · . He elected to make_ an unsw0rn 
·.statement to the court in pertinent part as :follows: 
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"Well, sir, at the time I was released from my duties I went 
over to get a drink. So I obtained a bottle of wine. I drailk 
half of it myself. Well, then, I wandered back to the company. 
And so it got night on me and I came upon a bunch of cattle. 
* * * There was a bunch of cattle tangled up ·somehow or ·other 
and so I went to the tree for safety. After leaving the tree I 
do not know which way I went then. But as it was I went. I 
was picked up in the dormitory of the 122nd Hospital nurses' 
quarters. At the time I entered this place I do not remember 
if the dog was outside or inside. I walked around to the hall 
way there and saw the light approaching and I went up the steps. 
Going into the stairway I didn't see anyone. I opened the door 
and walked in a~ no one said anything and so I went down the 
hallway. On my way in the hallway someone came up behind me 
and soon the door opened and someone said, 1Someone·here?• or 
'Someone come in here?' or something like that. I said to myself, 
'I'm :l:.n the wrong PJ.ace'. I fell down under the bed or some
thing. The Captain, he pUlled me out from·under the bed. He 
walked me down to the front or the place and they quest.ioned me 
there and what was I doing there or something and I said I had 
no reason to be there, I am sorry, I didn1t know I was in this 
building. 'So at the Colonel's office they asked me questions 
for two or three days. I was being questioned concerning that 
I kn-:>wed that the nurses lived there and I said, 'Yes, sir, I 
know that, ~t I didn't know it was the m.irses building at that 
time although I know there was a nurses' dormitory there because 
they were right next to our area there•. ***I told him several 
times over that I didn't have any reason. I didn't know what I 
was doing or how I ~ot in. * * * I told him I didn't have any 
reason to go in.• (R. 24-25). 

4. Accused is charged with the offense of housebreaking~ defined as 

"unlawfully entering ano~h~r•s l?uilding with intent to commit a criminal 

offense therein". · · 


"The offense is broader than burglary in that the place 

entered is not required to be a dwelling house; it is not 

necessary that such place be occupied; it is not essential 

that there be a br.eaking; the entry' may be either in the 

night or in the daytime; and the intent need not be to . 


·commit a felony. The intent to commit some criminal offense 

is an essential element of the offense, and must therefore 

be alleged and proved, * * *• 

The term 'criminal offense 1 includes any act or omission 

violative of the Articles of War, which is cognizable by 

courts-ma.rt1al, except acts or omissions constituting purely 

military oflenses.n (par. 149~,· M.C.M., 1928). · 


The evidence clearly established, and the accused admitted, that he wrongfully 
entered the nurses' quarters. The only consideration before the Board of Re
view, therefore, is whether the record contains sufficient evidence upon which 
the court could predicate a finding that such entry was with the il}tent to 
commit a criminal offeruie therein. Criminal intent, being a state of mind 
rarely is ever susceptible of direct proof, usually must be inferred from 
facts testified to by witnesses, such as the acts and statements of accused, 
and the circumstances developed by the evidence (23 c.J.s., sec. 919). Thus 
it may be proven by circumstantial as well as direct evidence {sec. 931, . 

. Wharton's Criminal Evidence; People v. Wilson, 174 N.E. 398). As in burgla-. 
ry1 a closely related offense, the intent is a question for the determination 
ot the jury (sec: 627, Underhill Cr1minal Evidence); in the instant case for 
the determination of the court-martial. In seeking the intent •* * * 
inferences and deductions from human conduct ma;r properly be considered where 

.3. 
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they-· flow naturallr from the facts proved.***" (sec. 451 (2), p. 188, 
Vol. II, Bull. JAG). The proof thereof must be sufficient to satisfy 
a reasonable man when guided by- normal. human experienoa and common sense · 

· springing from E!Uch experience, (CJl 197408, McC:cimon). · ApplyiDg this test 
to the record,· the Board of Review is. of the opinion that it contains ample . 
evidence f'romwhich the court-martial could predicate a f'inding that ac-~ 

. oused .unla:wfull;r ante.red .the nurses 1 quarters with the intent to commit a 
criminal ~tteIJSe .therein, aa alleged~ ' . . · · · · · .· · : . 

' 

5. .The accused is thirty-eight. years of age.· Confinement in a 

penitentiary' is authorized (sec. V, .W~D. Cir. 291, 10 Nov. 194.3). 


- . . 6. For the .foregoing reasons the Board of Review is ot the opinion 
that the record ot trial is· legally sufficient to sustain. thef'ii:idings and 
.the sentence. · · · 

~·J~e Advocate•• 

,""44 ,,~, Judge Advocat~. · 
Lt. Col., J .A.G.D. . . . 
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ARMY SERVICE FORCES . 
In the Branch Office of The Judge Advocate General 

Melbourne, Victoria, 
AtlStralia. 

Board of Review 15 February1 1944.
C1I A-953 

UNITED STATES 

v. 

General Prisoner EDWARD 
BRITTLE (mu). 

l 
Trial by G.c.11., convened 
at Headquarters, IV Island 
Commam, APO 708, 25 Janue.rr, · 
1944. Dishonorable discharge, 

! 
total forfeitures, confinement 
for seven ;rears six months. 
The Federal Refol'lll&toey, n 
Reno, Oklahoma. · 

HOLDIOO by the BOARD OF REVIEW 
·STAGG, ROBERTS, and 11URPHI, 

· Judge Advocat.,a·. 

· 1. The record of trial in the case of the soldier named above b8.a 
been examined by the Board of Review,·and the Board submits this, its 
opinion, to the Assistant Judge Advocate General, Branch Office of The 
Judge AdV<>cate General, Melbourne, Victoria, Australia. 

2. The accused 11as tried upon the following charges and specifica
tions: 

CHARGE Ia .' Violation of the 93rd ArticJ.e of War. 

Speci!ieation 1: In that General Prisoner Edward (mil) 

Brittle did, at or near the area of the Small Arms 

Rep!!.ir Shop, Ordnance.Detachment "A", APO 7081 on 


· : or about December 81 19'43, feloniously take, steal, 
and carry away two {2) automatic pistols, caliber 
.45, 1119;11, each of a value of about $26.421 being 
in all of a value of about $52.84, the property of 
the United States. •, · · 

Specification 2: (Disapproved by reviewillg authoritr).· 

Specification 3: In that General Prisoner !dward {Nill) 
Brittle did, in the area of :3387th Quartermaster 
Truck Comp!!.Ilf, APO .7081 on or about Deoeml>er 26, 1943, 
felonious~ take, steal, and carey awa:r one pair 
Calobar Sun Glasses and one leather glasses case, 
of a total value of about $12.501 and United States 
curreD07, to wit, one ten dollar bill, lawful money 
of the United States, being in all of a value of . 
about.$22.50, the propert;y of First·Lieutenant 
Frederick v. Duell. ,. 

CHAmE II: Violation of the 94th Article of War. 

Specification la. In that General Prisoner Ed.ward (mil)• . Brittle did, at or near the area or Comp!!.Ilf c, 262nd 
Quartermaster Battalion (SerVice), APO 708, on or 
about Dec.ember 151. 19431 wrongi"all;y and knowing~ 

http:about.$22.50
http:Rep!!.ir
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sell to Pri~ate Herbert E. Hart ona autolll!l.tic pistol, 

calib9r .45, .lil911, or the value or about $26.42, 

property of the United States, intended for the mili· 

tary service thereof. 


Specification 2: In that General Prisoner Edward.(Nlo!I) 
Brittle did, at or near the area of Compan;r c, 262Dd 
Quartermaster Battalion (Service), APO 7081 on or about 
December 15, 1943, wrongfully and knowingly sell to 
Private Joseph Brown one autolllatic pistol, caliber .45, 
111911, or the value or about $26.42, property or the 
United States, intended for the military service thereof. 

The accused pleaded not guilty to all charges and speci.tications and was 
found guilty as charged except the words "$75.00•, substituting therefor 
the words •$40.00", in speci.tication 2 or Charge I. He was sentenced.to 
dishonorable discharge, total forfeitures and confinement for nine years. 
The reviewing authority disapproved the findiDg of guilt;y- of speci.tication 
2 of Charge I and approved only so much of the sentence as provides for 
dishonorable discharge, total forfeitures, and confinement for seven years 
and six months. The Federal Reforma:j;oey, El Reno, Oklahoma was designe.ted 
as the place or confinement. Pursuant to Article of War ;Qt, the record 
of trial was forwarded to the Board of'Review, Branch ot.f'ice of The Judge 
Advocate General, Melbourne, Victoria, Australia. 

3. The evidence discloses that the accused was an ambulatory patient 
in the 122nd Station Hospital, APO 700. He was permitted to be absent 
from the hospital except at bed ch~ck hours, which were held daily at 6:00 
A.II., and 9:30 P.M. (R. 31, 32). The hospital was located about one mile 
and a quarter rrom the te.se ordnance shop at Surrunda. Bq and about 150.to 
200 yards from the area of' Compe.n;r C, 262nd Quartel'Jll8.ster Battalion (R. 7, 
ll). 

Sometime'prior to the 8th of December; 1943, two .45 caliber pistols 
,beariDg serial numbers 505906 and 5Cfl468 respectivel.y,·were received for 
repairs by Technician Fi.tth Grade Edwin Canter in the ordnance shop at Sur
runda Bq. On that date a search revealed that both pistols were missing. 

·second Lieute:cant Charles F. Cottman testi.tied that he alone as shop officer 
could authorize the removal at the pistols from the buildiDg and that he ~d 
given no one authority to remove arr:r pistol therefrom (R. 6, 7). On the 
3rd ot January, 1944, First Sergeant Raymond E. Jackson, while making an. ' 

. inspection of the area or Compa.n;r c, ·262Dd Quartermaster Battalion, found 
a .45 caliber pistol bearing serial :mmber 505906 in the gas mask ot Private 
joseph Brown in his (Brown's) quarters. - Brown testified that after several 
.dqs' 	negotiations he had purchased the pistol from accused for the 8\1lll ot 
thirty dollars and then placed it in his gas mask. At this tiJlle the accused. 
told Brown that the pistol was government property (R. 12, 13). Private 
Herbert E. Hart also of"Compaey c, 262nd Quartermaster Battalion, testi.tied: 

•It was about the middle ot Decembe~ and I was in the dq roo11 
and another fellow and he f accus~ asked ae it I wanted to 
bu;r a gan. He said he knew a fellow that' had one. I do not 
know the date. He came trom the hOspital in hia pajamas and • 
we went in a tent and he wanted thirt;r-tive.dollars and I gave 
h1Ja twent)--four dollira tor the gun.• · (R. 19). 

Hart was questioned °b1" his compan;r comander, Captain Theophile I. Combel, 
and admitted th.at he had the pistol (R. 15, 17). At Captain Combel1s in· 
struction Hart produced the pistol and gave it to the first sergeant who, 
in turn, gave it to .lfajor Alvin Moore, Assistant Provost llarshal (R. l'Z,. 
19-21). . .lfajor lfoore and Captain Com.bel both identi.tied the pistol as 
bearing serial uumber 507468 (.R~-16-17). 

2. 
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~ The two .45 calib.er pistols bearing the serial numbers 505906 alld 
507468 were received in evidence and bore the inscriptions •Model ot 1911. 
u.s. Army• and •United St.ates Property" (R. 14, 21; Ex. 2, 3). 

It was stipulated that •sNL Bl, 31 July 1943, Page two now on tile 
tLt r.v Island Service Command Ordnance Office lists the value ot a pistol · 
automatic, cal. 45 II 1911 as $26.42.• · 	 ' 

, First Lieutenant Frederick V. Duell occupied living quarters on a hill 
between Surrunda and Pallikul.a Bays approximately one quarter to one halt 
a mile from the !22nd Station Hospital. At about one o'clock on the &tter
noon ot the 26th ot December, 194.3, Lieutenant Duell placed his sun glasses 
and a purse containing a ten doll&r bill en a small writiDg desk in his 
quarters and then went to a beach. The following morning Lieutenant 
Duell discovered that his sun glasses and the ten dollar bill were"missiDg. 
The sun glasses ·had been .purchased bJ' Lieutenant Duell in Pittsburg, Cali 
fornia, for $12.50 (R. 3.3-.34). 

About the 5th.of January, 1944, the accused, & general prisoner, 11U 
returned from the hospital to the stockade. On the 6th of January, 1944; 
Stai'! Sergeant Leonard H. Michel, acting as the Provost Sergeant in charge 
or prisoners, made a routine search or accused and foulld a ten dollar bill 
and two pairs of glasses (R• .35, 46). ~ Thereafter Lieutenan'!i Duell identi 
fied one pair ot the glasses recovered .from'the accused as those that were 
taken from his quarters (R• .3.3, .36, .37J Ex. 6). 

Captain Virgil E. White, base prison officer, and Sergeant 111chel 
both testified that it was not permissible for prisoners to have moll87 on 
them (R• .36, 40). Sergeant Michel further testified that accused was 
searched when he left the stockade' for the base hospital and no money was 
found on him (R• .36). . 

Technician Third ..Grade William J. Gleich, Technician Fifth Grade 
Stanley W. Barron, and Technician Fifth Grade William L. Harris testified 
as defense witnesses that they were respectively ward master, assistant . 
ward master and night attendant in the l22nd Station Hospital. That the 
accused was always in the hospital when they needed him except when he 
was absent one night tor.bed check about. the 27th or 29th of November, 
1943.. , 

Private Alphonse c. De Marco, of the Provisional 111lit&rJ Police 
Compe.n;r, testified that about tour months prior to the trial he saw ac
cused with a pair of sun glasses shdl,ar to those stolen from Lieutenant 
Duell (R. 40). General Prisoner Robbie Wynn testified that the glasses 
identified 'bJ" Lieutenant nue11·as his glasses were the same glasses he 
saw in the possession ot the accused five 1110nths prior to trial (R. 42). · 

rhe accused elected'to rmin silent. . 
. :4. The. evidence is undisputed that two Anf7 .45 caliber pistols 

ot a value ot $26.42 each and beariDg serial numbers 505906 and 507468, 


. ·respectively, were· stolen from an ordna11Ce shop on the 8th ot December, 
194.3. la.oh pistol had the words•United States Property• engraved 

thereon. About the llliddle ot December, 194.3, accused sold one of th• 

pistols in question to Private Bart tor $24.00 and on another ocoasion 

before the .3rd ot Jarma.cy, 1944, sold the other pistol to Private Brown 

for 130.00. · 


·' ·rhe evidence also established that a pair ot sun glasses and ten 
' 	dollar bill belong~ to Lieutenant, Duell were stolen .from a 8ll!lll writing · 

desk in his quarters .on the 26th ot December, 194.3. · On the 6th of Jamiary, 
1944, the accused as searched and the stolen glasses. and & ten dollar bill . 
11'9re found in his possession. At _this tiae accused, as a prisoner, as .. 

.not·permitted to have aonq on his person. Acc~ed 1111.de no explanatio11 

ot, his possession of th~ alleged stolen articles. 


.. 	 ' 
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Tha unexplained possession ot recently stolen porp9rty is autticient · 

to support a finding of' the larceey thereof (sec. 451 (37), Dig•.Ops. JA!J, 

1912-40). Accordingly, the court ·could properly £ind accused guilty o,t 

th,e larceey ot the pistols ao:i sun glasses. 


The ten dollar bill f'oUDd on the accused was not identified as the 

bill stolen .trom Lieutenant Duell. 


"* * *when evidence is ot sufficient probative torce, 

a crime may be established by circumstantial evidence pro

vided there is positive proof ot the tacts f'rom which the 

inference of guilt is to be drawn, and that that ini"erence 

is the only one which can reasonab]J' be drawn f'rom those 

f'acts •.* * *" . (CK 216004, R2berts and Miller). 


From the. pertinent f'acts the coUrt could pr0perly ini"er that a~cused took .. 
·the ten dollar bill as alleged to the exclusion of every other reasonable,. 
hypothesis (sec. 453 (9), p. 238, Vol• II, .Bull. JAG). • From the entire~ 
of.the evidence the court was warranted.in finding that the accused com
mitted the '-peverar_off'erises ·Charg~d'• &Bi· as approved by the reviewing 
authority. 

5. The Board of'. Review is of the opinion that the record is legally 

suf'f'icient to support the findings and aentenci: 


1~.~~ Judge Advocate, 

../!wa,,~&¥, Judge Advocate. 
Lt. Col., :.T.A.G.D. . . . 
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. 1st Indorsement 

Armj- Service F9rces, Branch.Office of the Judge Advocate General Melbourne, 
Victqri,., 16 February, 1944. ' . . ' 
To: !· C_?mma.nding General, IV Island Command, A.P.O. 708 • 

• -......... l • 


· l. In the case of General Prisoner Edward Brittle (NMI), attention 
is invited to the foregoing holding by "the Board of Review that the record 

_ or· trial is legally sufficie?t to support the sentence, which holding is 
-- hereby approved. Under the provisions of Article of War ~' you now 
have authority to order the execution _of the s_entence. · 

2. When copies of .the published order in this case are forwarded 
. to thi.S office they shoUld be accompanied by .the foregoing holding and ·· 
this indorsement. For convenience ot reference and to facilitate 

.attaching copies of the pu.blished order to the record-in this case, 
p:teks_e place the file number -of the recQrd in brackets- at the .·end of 

..,t.W,S,;W.ollahed order, as follows:, (CM .A.-9.53).. · · · •· . 

. ' . 


. 
~ 

. . . ' - 'i. .. · 

3. It is noted that ·the Federal Reformatory, El Reno, Oklaboma~ has · 
been designated as the place of confinement. This is incorrect 8.s the 
Federal Correctional Institution, Englewood, Colorado,. is the proper 
F•deral facility, and it is. requested that this latter institution be . 
named in the general court-martial\ orders promulgating the results of the . 
trial; a corrected action sheet is not necessary to effectuate this change. 

. · ..~~·· 
\ ' ERNEST H. BURT, • 

Brigadier General, U.s .. Army, · 
Assistant Judge. Advoeate General. 

-~ 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melbourne, 	Victoria, 

Australia. 

Board of Review 
23 February, 1944~CM A-996 

UNITED STATES ) Trial by G.C.M., convened at Noumea,
) New Caledonia, 29 December, 1943. v. 	 ) Dishonorable discharge, total for
) feitures, confinement hard labor for

Private THJlX>DORE PATTERSON ) life. United States Penitentiary,,
(34200923), Company "!", ) McNeil Island, Washington. .
902nd Air Base Security )

Battalion. ) 


HOIDING by the BOARD OF REVIJM 

STAGG, ROBERTS, and MURPHY, 


Judge Advocates. 


1. The record of trial in the case of the soldier named above has been 
examined by the Board of Review, and the Board submits. this1 its opinion to 
the Assistant Judge Advocate General, Branch Office of The Judge Advocat~ 
General, Melbourne, Victoria, Australia. · ' . · 

2. The accuf!ed was tried upon the following charge and specification: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private Theodore (NMI) Patterson, Company 
"A", 902nd Air Base Security Battalion, did, at APO 502, on 
or about 30 October 1943, forcibly and feloniously, against 

. her will, have carnal knowledge of Georgette Facio. 

The accused pleaded not guilty to the charge· and specification arid was found 
guilty as charged. He was sentenced to be dishonorp.bly discharged the service, 
to forfeit all pay and allowances due or to become due, and to be confined at 
hard 	labor for the term of his natural life. The reviewing authority approved 
the sentence and designated the United States Penitentiary, McNeil Island, 
Washington, as the:place of confinement. Pursuant to Article of War 5~, the 
record of trial was fontei.rded to the Board of Review, Branch Office of The 
Judge Advocate General, Melbourne, Victoria, Australia. 

3. The competent evidence for the prosecution shows that on October 30, 
1943, .Miss Georgette Facio, an unmarried woman and her ~o year old and eleven 
months· old children, together with her thirteen year old sister, were living 
in a house near a surfaced road about two kilometers .from Dumbea, New Cal
edonia. The house had three doors,. one of which faced the road. About 
10:00 P.M., on the night in question, they vrere awakened by saneone knocking 
on the front door. At first they did not respond to the knocking but as it con
tinued, they arose, lit a lamp, and asked "* * * what they wanted * * *"• The 
reply was that "* * * the;r were MP 1s and wanted to enter t~e .house and find 

·out what was in there.** *" .. (R.6-7). Miss Facio told them to come back next. 
monling, that the cbor would not be opened at night to American soldiers. ~ 
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The reply was that "***if I didn't open the cbor they would burn the house 

down and bre~ in the door.* * *" At this time the knocking continued on 

the front door and someone was at the side door "trying to push through.* * *" 

Wai ting until she heard an automobile coming along the road, witness and 


. her sister then each grabbed a child_ and started running toward the road, 
the sister leaving the house first with the older child, and witness following 
with the younger. At this time "both of them LB:ccused, -- a tall man, and Johnson, 
a small man, both colored soldier,i7 were at the side door. When the sister 
reached the gate 11* **the small negro graDbed her** *"· The· sister -testi 
fied, "He knocked me down and then he put his hand over my mouth and I bit 
his finger and he broke my tooth" (R.21,79). The other one grabbed Miss Facio 
but she broke away, ran to the road, and stopped the automobile by standing 
in the middle of the road. When the "* * *two soldiers saw the automobile 
stop * * *they ran behind the house,* * *" The younger sister then ran up the 

·road to the house of Mr. Eggerle (R.21). Miss Georgette Facio testified: 

"* * *When I got there the automobile pulled away and I was left 
al.one there with my baby an:i I started ~ng after the auto
mobile hollering. I succeeded in getting.up to the bridge over 
the river. As I got to the bridge both of them grabbed me. One 
reached over an:i put his hand .over my mouth. One of them grabbed 
me by the arm and started draiging me dOlm to the river, the 
other one grabbed the baby. One of them had the baby and was 

____ handling ·it 'pretty rough and the other one asked to take the child 

then. Then both of them grabbed me and started dragging me dCMn 


_ closer to the river~through the rocks and water. One of them 

'layed me dCMn and took everything I had off me. The snall one 

did that., _It was at the bottom near the river where he brought me. 


-After he finished having intercourse with me he left and the other 
one grabbed me -by the ann and dragged me further up the creek. He 
dragged me dCMn to the foot of the tall grass. He helped me up 
and then he took his shirt otf and layed the baby on the· shirt. 
My sister had gone over to the neighbors and I was trying to see 
it I could see them. From where I was I could see everything that 
was going on on the road. I looked up and I saw Mr. Eggerle. I 
saw they had a lamp and a gun and the soldier saw that too and he · · 
cu,dckly put his hand over my mouth. I couldn't holler so that they 
could hear me otherwise they would have found me there. After he 
got through-having intercourse he dressed and-grabbed the child and 
he went to drag me further down the river. - He was asking me to go 
swimming \vi.th him in the river. I told him that the river wasn't that 
far back, that it was further to the front. He didn't stop; he kept 
dragging me until I succeeded in getting loose. I got loose and I 
was running dC7Nll through the grass and rocks and then I succeeded in 
getting on the highwey. I went up the bank where I got dCMn. Wnen 
I got on the road I screamed and I saw a lot of people on the side 
of the house. When I broke loose he still had my baby along the 
river side. When we went looking for the child I followed the river 
to where we were. Someone called, I didn't kna.v if it was the soldier 
or an MP and he told me he had the baby and I quickly ran and got 
my child. He left her sitting all alone there. _After I had the 
cbild r could hardly walk so one soldier took the baby- and the other 
one helped me. I do not know who they were. When I got on the road 
there a lot of people and some. MP' s and they brought me over to the 
Frencb---man's house atxi I went over there and stayed there. ·I could 
hardly-walk and I was all ecratched and I had a blue mark on 1!IJ' back" 
(R.7-8). 

She further testified that both of the soldiers had intercourse with her that 
Dight, the "short" one first and the taller one second. She was clad only in 
pajamae and. a night gown, which was "all _!._?m" when ehe reached the road atter 
the incident in question. 

r 

On crOl!ls examination Miss Fac~o testified that she spoke a "* * *few 

.z. 
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words* * *" of Eng~sh but that she understood the conversation when th~ -

soldiers said they were ~'s (R.16); she "***could not do anything bec~use 

they were too stronz for me''** *(R.15); "I tried when I was near the river 


. and both ?if them grabbed me so I could not resist." She did not then scream 
because, I was afraid if I screamed he would choke me or hann the child" 
(R.14). The little dark one "***rolled me. around." At no time did either 
of them pay her five dollars about ll:.30 AM on the morning before the inci
dent (R.ll). 

. She testified in response to the question: "Did you ~bject to the 

intercourse prior to that time?", 11! could not say a thing he had his harxi 

over my mouth11 (R.12). · 


The next morning witness was examined at the Sth· General Hospital by 

Captain Nathaniel Tatkow, M.c., who found that she had multiple contusions 

aIXi abrasions of the right thigh. "* * *She was four months pregnant* * * . 

and semi hysterical* * * 11 (R.41). · · . 


Mr. Charles Eggerle testified that on the night in question Miss Ftcio's 
sister came to his house asking for help. He and his wife went to the houae
occupied by the two girls and sal'i" ~**the little girl [_2 years olglsitting 
on the front porch * * *"• He then returned to his house and notified the 
Military Police. When they arrived: 

"***The Military Police and I went and we looked around and we 
didn't see anything until Georgette Facio came running from the 
side of the river. She came running and all scared and hollering 
for .her kid. She said that they threw her kid in t1'a bushes near 
the river. The Military Police loo~ed around and they found the 
kid sitting on the grov,nd and they hollered to Georgette that the 
kid was there. They, ·picked up the kid .and they had to hold Georgette 
by the arm to keep her from falling***"• . · 

· ·:Mrs. F.ggerle testified· that Yi.as Facio "acted like a crazy person, 

running towards the road screaming and hollering" (R • .38). * **"She had her 


'leg hurt and she was limPing * * *"• This witness and Captain R.F. Mey, Jr:, 
ot the 209th llilitary Police Company, corroborated in substance, the testimony 
given by Mr. Charles Eggerle. 1 

Captain Gus s. Peters, Provost Marshal I Island Command,· testified that · 
since Novanber S, 194.3, he has .been Provost Marshal, of!icially,. but un
officially since Novanber 1, 194.3. That prior to that time and for one and · 
one-halt years accused had been a member ot his organization. On November 1;1 

194.3, he had a talk with accused "* * *from the standpoint ot a Company 
Camnander* * *"• Accused stated to hilil that "* **he would gin me a fetr 
tacts about llhat had taken placa, the night before * * *"• Checking these 

* 11facts the !~llowing clq he found. a "* **few discrepancies * * and the . 
following morning he again called accused in, fully explained to hlJn his rights,' 
atter which accused gave him his statement;;. (Pros. Ex. 6) (R.28). . . 

First .Lieutenant Francis E. K~i:-nan, 223rd Fieid Artillery Battalion 
on the 9th ot November, 194.3, warned accused ot his rights, and accused, after 
havi~ read the ,statement given by him to Captain:, Peters, signed it (Pros. 
Ex. 6). The .eta.tement.:·· was introduced in evidence. It is substantially the 
same as the testimo~ given by accused as a witness in his <M'n behalf and ·· 
hereinafter discussed. 

The•detense called as its first witness, Mitchell Johnson W:ho testified 
that about "* * *two months agalt * *" he was with accused in Noumea, New 
Caledonia, when they had the boxing matches. He had a drink of whiskey with 
accused and then he aIXi accused "* **walked around town for a whi;e and tried 
to -get a ride to the company* * ~n (R.49). At ll:OO Pll or 12:00 o clock they 
were still trying to catch a ride, but it was ~wo or three hours (R.54) before 

.~. 



they succeeded. They arrived at camp at 2:00 AM, going straight to bed. 

Witness had been drinking rum and lemon extract, but was not drunk (R.50). 


,Mr• Gonvaux, a fisherman who lived in Dumbea, testified that he had 
lived in the same house with Georgette Facio but "***on another'side * * *" 
for about four months (R.54-5~). At this time her sister lived with her. 
He had seen white soldiers come to the house. On one occasion they came 
at 8:00 PM and stayed until 2100 JJJ.. At no time had he ever seen colored 
soldiers at the house (R.56). 

Accused elected to take the.stand and testify. At about 2i30 P.M on 
the afternoon of October 30, 1943 he went to the home of Georgette Facio 
and told her he wanted to "***zig-zig** *"(R.59). She said, "five dollars", 
which accused gave her. At this time a car stopped in front of the house with 
a IJ.eutenant and a Warrant Officer in it. She told him to "come back later". 
He then returned to camp. No one but .Miss Facio was present a\, the house at 
this time. 

· He went into town that night and stayed until after the fights which 
ended"** *pretty close to lO:oo·o•clock.* * *"· He had"*** been drinking 

,pretty heavy*'·* *" (R.60). He joined Johnson and together they walked to the 
edge of tarn and in about an hour ?r an hour and a half they caught a ride 
and got of! in the immediate vicinity or the.house occupied by Miss Facio. 
Accused knocked on her door but no one answered, although people on the inside 
could be heard talking. He testified: 

"* * *Anyrray, they opened the door. and they rushed out. When 
•hey ran out ~reached for them .my.self but they went towards 
the black top and then I went back-up the road. I was running 
and the ground was rough and I fell down. I lost my hat then. 
In the time I got up and was looking for my hat, Johnson called 
me from some_ place down near the bri'dge. He sid.d 11Come on Patterson, 

.I have got it"• So I went down there; when I got there, he had 
this woman but the baby of her·s was on the side o! the road so I 
picked up the kid and takes her down the· side near the water. 
When I got there she was telling him 11me give you plenty zig-zig, 
me giv:e you plenty zig-zig"* * * 113(> I :was going to get some mysel! 
but when he got through he said someone was shining a light. I 
didn't see ariy light and then he left and I didn't see him any 
more that night* * *"• 

· Accused testified that he did not have inter-caurse with Miss Facio, 
but after Johpson had finished he took the baby and asal..ft.ed her up the bank•. , 
She stated to him that 11* ·* *someone was walking though the bushes pretty· 
near us* * *•• She then squatted down, quieting the baby, and ''* * *speak
ing something in her language I couldn't understand * * *I thought she wanted · 
to go back to the house* * *"• .She then "* * *went back datrn the bank** *"• 
He called !or her to stop but she 1 didn 1t stop"• Accused then laj_d the baby 
down, went back to the house, found bis hat, and returned to his camp ...,.. "* * 

·which is a.bout !our miles, .maybe further*'* H(R.61). Ckl cross examination 
s.ccuse<;i admitted signing the confession but stated that the sentence 11'nlia 
statement was obtained without use or duress, and with no promise or immun
ity" was. not seen "***until a few days ago***", "but aeide from that he, 
had no criticism of it, and stated that no ot.her correction or change was _. 
deeired to be made (R.62). On examination by the court accused ,admitted that 
when Johnson "***got through~' then I started to have intercourse wi1;h 

_her * * ••. He stated that he "* •· *opened UJ:f pants to get down on her* * *!'. 
where she .was lying down' with' her "***clothes drawn up***"; ahe did not. 
aq anything when he started; "***She didn't indicate that· she would· like 
to move***"; and when Johnson mentioned.a"** *light being ahinecl:M' * *! 
straightened· up** *"(R.73). 

The court called Second IJ.eutenant Phillip B. Shoemaker, 902nd Air 

http:asal..ft
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Base Security Battalion, who testified that at about 12:30 AM on the ~ht 

in question he made a bed check bf the entire detachment and that accused 

and Johnson were missing (R.75). 


"* Miss Georgette Facio recalled by the court, specific~ denied saying
* *me give you plenty zig-zig, me give you plenty zig-zig** *"• She stated 


that when the light on the road was seen that Johnson had already left and that 

accused"** *Ytas on top of me when I saw the light***" (R.77). After John

son had had intercourse with her accused 11* * *dragged me towards the river 

and he had intercourse at the foot of the grass * * * he had the baby in one 

arm and he was dragging me by the other** *"(R.78). , . 


5. Rape is the unlawful carnal knowledge of a woman by force and without 
her consent. (MCM p. 165). . , 

In the instant case the v:l,ctim positively testified as to all ot 
the essential. elements of the crime. The accused admitted his presence, his 
intention to have intercourse with her and his preparations, but denied the 
act itself. His deferu1e that such act was to be voluntary on the part of 
Georgette Facio is refuted, not only by her, but by all of the surrounding 
facts and circumstances•. Accused and his companion attempted to force their 
way into the home of the victim at a late hour in the night by threats of 
burning the house if entrance was refused. The two women, with two Sinall . 
children, fled the house clad only in their night clothes. Both were assaulted 
in thei~ flight seeking safety and help. The victim tailed to escape as her 
younger sister did and was then dragged from the road by accused and Johnson 
into the bushes and, though four months pregnant, raped by both accused and 
his canpanion. It ~ have been the intention of accused to have intercourse 
with his victim by peaceful means, but it is clear that he abandoned such, and 
his subsequent acts have all the j;ISsential elEments of the crime of rape. It 
is undisputed that his victim was a woman of loose morals but lack of chastity 
is no defense when one unlawfully has carnal knowlege of a wanan by force and 
without her consent. There is no haven of refuge for accused in the instant 
case by reason of the lack of chastity on the part of his victim. 

The resistance offered by the victim was sufficient to support the 
court's findings that accused accomplished his purpose by force and against 
her will. Her flight !ran her home, clad c:>nlY in her pajamas and nightgown; 
her attempt to secure aid from a passing automobile; her flight after it had 
passed; her screaming until she reached the bridge on the highway; her screams 
and struggles while being dragged into the bush; her !urther struggles when 
·accused dragged her down the bank after Johnson had raped her; her .rear !or 
the safety, not alone tor herself, but her eleven months old baby who h&~ been · 
handled roughly and her flight and hysterical condition when she !in!l;lT reached 
the road after the crime had been accomplished, all constitute evidence to be 
considered by the c~urt in determing whether she consented to the act charged•• 
The evidence of resistance is sufficient to satisfy all requirements ot th~ law. 

"Whether or not the woman exercised all the resistance 
within her power under the circumstanc.es, and whether 
her resistance ceased because it was.useless and dan
gerous or because she ultimately .consented ie- a 9,!!estion 
for the jury fJ.n this instance, the court-martia!/ to 
decide (Mills v. United States,· 164 U.S. 210, ~; . 
Turner v:POP'e, 33 Mi.ch• .'.363; CM A 564~ Fisher.)-. 

The court was fully warranted in finding that the accused did, a~ the time 

and.place alleged~ commit the_ crime of rape_upon the person of Georgette Facio 

in 'the manner alleged. 


.5. ! 
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6. For the reasons stated the Board of Review ·holds the record legally 

sufficient to support the findings ~t guilty· of the accueed .as alleged_, . and 
the sentence. 

Judge Advocate 

,\ 

~~~···~«&a"~,,....~Cl1/k~· ____, Judg: Advocate.... ~w...,;t;. 
Lt. Col. P.'A;GJ). · 

·Advocate 
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ARMY SERVICE FORCES 

In the Branch Office of The· Judge Advocate General 
Melbourne, Victoria, 

Australia. 

Board of Review 3 March, 1944.CM A-1006 . 

U !l I T E D S T'A T ES 

Private First Class FRANK· 
GIVENS '{38330929), Company 
c, 267th Quartermaster 
Service Battalion. 

I
Trial by G.c.M., convened at 
Noumea, New Caledonia, 6 
January, 1944. Dishonorable 
discharge, total forfeitures, 
confinement for life.· The 
United States Penitentiar7, 
McNeil Islan:l, Washington.~ 

HOLDING by the BOARD OF REVIEW 
STAGG, ROBERTS, and J4URPHY 1 

·Judge Advocates. 

1. The record of trial of the soldier named above has been examined by 
. the Board of ·Review, am the Board subnits this, its opinion,. to the Assistant 
. Judge Advocate General, Branch Office of. The Judge Advocate General, Melbourne, 

Victoria,· Australia. . . · · 

2. The' accused was tri~ upon the rollow!ng charge and specifications 

CHARGEa Violation of the ·92M Artiole of War. 
I 

Specifications In that Private First Class Frank Givens, 

Compaey c, 267th Quartermaster Service Battalion, did 

at A.PO .5021 on or about 15 December 19431 with malice, 

aforethought, willf'ully, deliberately, f'eloniousl;r, 

unlawtully and with premeditation kill one Lewis Gory, 

a human being by shooting hill with a rifle. 


The accused pleaded not guilty to the charge and speoi f'ication an:i was roiun .. 

guilty as charged•. ·He was sentenced to be dishonorabl;r discharged the serv'lce, 

to forfeit all pay and allowances. due or to become due, am to be confined at 

hard labor ror .the tenn of' his natural life. . The reviewing authority approved 

the sentence and designated the United States Penitentiary, McNeil Island, 


·.Washington, as the place of' confinement. Pursuant to Article or War ,50f, the 
record of trial was forwarded to the Board of.Review, Branch Office of' The · 
JUdge Advocat,. General, Melbourne, Victoria, Australia. 

3. The evidence for the prosecution reveals that on the evening ofl5 
December, 19431 Privates Frank Givens (accused), Looney Dray-don, William E. Hess, 
and Elery J911es. {R. 9, 16), all members of Compaey c, 267th Quartermaster Service · 
~Battalionf<i;tationed at APO 5021 were playing stud poker in the tent occupied by 
accused~ deceased, Hess aJ:d two other soldiers. The game was for •table stakes•,. 
tha:t is, each player was limited in his betting to the monq'he had upon the 

. table. · Private Lewis Gor;y (deceased), who bore evidences of having been drinkillg 
liquor (R. 12, 15, 201 ·45), joined th!_ game after it had been in progress for 
some time. . He had played the game previousl;r am knew the rules (R. 11, 171 45}. 
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During the game, five cards having been dealt, one down and four face 
up, accused had a pair of eights showing, while deceased had no pair, his 
highest card being a queen. The other players threw in their hands. De
ceased, having bet all.of his money on the table, attempted to borrow money 
from the other players. They refused to lend him the money because of the 
rules of the game (R. 101 16, 40). Deceased then took some coins from his 
pocket and attempted to bet them. Accused said that it was against the 
rules of the game and suggested that both the hands be disclosed and that 
the holder of the best hand should take the money (R. 40). Because of the 
argument Dre.ydon and Jones left the game and went to their tent (R. 12, 17). 
Deceased's cards were exposed a~d revealed that he held only a pair of fives 
and that accused had the better hand. Accused picked up the money, about 
two dollars, and deceased said "you are taking me• (R. 40). ·Accused was 
not angry although dee.eased appeared to be (R. lO, 17, 40). · 

Accused and deceased then went to their respective beds (R. 40). The 
bed of accused was located near the tent door and across the tent from that 
occupied by deceased. Hess went to the latrine. He returned in a few 
minutes and noted that accused was sitting on his bed and that deceased was 
standing by his. . He secured a pencil and paper and began to write. De

. ceased changed his clothes, putting on a pair of coveralls which he took 

from his barracks bag, mumbling something to himself at the time. .What he 

was mumbling Hess could not understand. Deceased then took down his rifle 


.. · which was hanging from the wall of the tent by its strap and laid it upon 
---- -his bed (R. 41). He stood for a few moments 1 then hung the rifle up again 
. (R. 41.) and lay down.. After about eight minutes (R. 46) he arose, sat on 
_ the. side of his bed, ai:id started to put on his shoes (R. 43), saying "I 

believe I will get me a drink" (R. 42). Accused then got, up, secured his 
-rifle, loaded it (R. 44) and said •Lewis you are net going anywhere" (R. 42).
Hess told accused to put the rifle.down and started towards him, but before 
he could reach aceused, the latter, holding the rifle at his hip (R. 47), 
discharged it in the direction of deceased who "laid over on his bed" saying 
•get me, get me" (R•. 49). Hess took/the rifle from accused's hands and 
opened the tent door. Accused went out axn Hess followed immediately be
hird him. 

Accused went to the tent of Lieutenant Harold B. Mille~, the compariy 
comma.Dier, and told him that •there has been a terrible accident" ard that 
he "had shot deceased (R. 51). . . 

After he had been shot, deceased was found "kind of sitting up• on his 
bed, leaning against "the wall of the tent" (R. 22, 37). His hands were 
down beside him, and his legs, bent at the knees, were banging over the side 
of the cot (R. 51, · 74). Deceased had on onJJr one· shoe but had not laced it 
(R. 53). The bullet had entered the front of his body' near where the sixth 
rib meets the breast bone. Its exit was at the back ard slightly lower (R~ 6). 
Death immediately ensued from rupture of the heart. Metal parts of.the 
bullet were found imbedded in the blankets on deceased1s bed (R. 74). . 

Accused made a statement to. the provost marshall which was introduced as 
Prosecution's Exhibit 1. In it accused stat~s •* * * Louis Gorey reached for 
his rifle to shoot me and I beat him to it•. The remainder of the statement 
was substantially the same as the testimor:\1 given by accused as a witness in 
his own beha.1£ and hereinafter .discussed. 

-A number of witnes~es i"or the defense including accused's commanding officer 
testified that accused 'Was a good soldier and bo're.a good reputation for truth, 
and veracity. - ' 

·. Accused took the· stand, in his own behalf and testUied substantially the 
same as did the. witnesses for the prosecution with reference to the poker game· 
ard the argument begun by deceased over the poker hand. Accused testified, 

... however, that at the conclusion of the pme deceased had said "&11 or you can 

go to hell, God damn all of you•· (R. 6],.) ard that while Hess was absent·trom 

the tent to go to the latrine deceased had said •i am going to kill me a son
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of a bitch tonight" (R•. 67). Accused asked him what he said and deceased 
answered •you heard me• (R. 67). Deceased then took something out of his 
barracks bag and put it into his pocket (R. 61). Immediately thereafter 
Hess returned tQ the tent (R. 67). Accused testified that: 

8 * * * He t!fteceas~ rea~hed up for his rifle and I said 
Lewis don•t mess with that rifle. * * *He looked around 
and said 1Phoo 1 and then he reached up for his rifle 

· again * * * and he ·took his rifle down and I said don't 
mess with that rifle and then I reached up to get my ; 
rifle. About that time I had gotten my rifie and had my 
hand on the bolt and be still reached for his rifle so I 
pulled the bolt back and put in a cartridge and walked · 
around in front of my door to the tent and fired the rifle. 
~ whirled around, put the rifle pn my bed and went to 
Lieutenant Jliller•. {R. 61). · 

Acc:used further testified that when he shot deceased the latter was 
standing 'up {R. 68) and hiS ha,Dd was UJ:10n his rifle (R. 62, 66, 68, 71). 
Accused 8 didn1.t know what he Ldeceaseg/ was_ going to do with the rifle• 
and •didn't know what he had in it• (R. 64). Accused knew that deceased 
had ammunition in his barracks bag but did not know whether deceased'& 
·rifle was loaded or what deceased took from the barracks bag and placed . 
in his pocket. Accused fUrther testified that although he was only two 
steps from the tent door and could have left the tent or c8J.J.ed for help, 
he did not do so because he was •too scared.11 (R. 64, 68), and •was afraid 
he would shoot me in the back when I ran out tHe door11 (R. 62, 66, 67, 71). 
•I didn't know what he was going to do" (R. 63). 	 · · 

4. The evidence- establishes, and the accused admitted, that he in
tentionally shot deceased with a rine. Deceased1s death ensued therefrom • 

. Accused attempted 	to excuse the homicide on the ground of self-defense, 
testii'ying that because of deceased's threats and subsequent actions be 
was in fear of his life, and was too afraid to either nee or call cut !'or 
~~ 	 . . 

It 1he accus8d reasonably believed that he was in immediate danger of 
death or grievous bodily harm from the deceased he was justified in using 
such means as were then available to him including that of killing his as
-nllant in self-defense (kmm v. ~~, 256 u.s. 335 1 343), but 
the facts and cirOU111Stances which would excuse the killing must be such as 
to induce the reasonable belief or fear of the existence of such peril of 
death or great bodily harm (Allison v. ~.~' 160 U.S. 203, 217J 
Asw:l v. ~~, 164 U.S. J8S, 392). Whether or not sufficient 
circumstances exist to establish that accused acted in eelf'·defens~ is !or 
the court to decide. as ·a question of fact {Allison v. ~~, JWmJ 
'~ v. ~~, .Rm2lli). •. 	 . . . . 

Although aoeded did ~t demonstrate the depravity of mind or the 
· anhtws gene311J" associated wit~ one charged with, and found guilty of, 
murder, the court by its finding determined that he did not act in self• · 
defense. Having so determ:!:ned, the evidence reveals all of the elements 

. of murde~ (par. 1481, 1.c.11. 1 1928) and is sufficient for the court-martial 
to predicate their finding that accused killed deceased as alleged. 
Either death or life imprisonment is a mandatory punishment for the offense. 

~ 

5. For the above stated -reasons the ,Board of Reviei is of the opinion 
that the record of,i!rial is legally sufficient to support the. findings of 
the-court and the sentence. 

Judge Advocate. 
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. ARMY SERVICE FORCES 
In the Branch Office of The Judge Advocate General 

· Melbourne, Victoria, 
Australia. 

Board of Review 16 March, 1944.
CM A-1012 

UNITED STATES ) 

v. 
Trial by G.C.M., convenedl


· Second Lieutenant NICHOLAS·T. .) at A.P.o. 43, 29 November, 
. KLIEBERT (0-1288568), Compaey ) 1943. Dismissal.

D, 172nd Infantry Regiment, ) . 

43rd Infantry Division. ) 


HOLDING by the OOARD OF REVIEW 
STAGG,'ROBERTS, and MURPHY, 

• Judge Advocates • 

. · 1. The record of trial in the case of the officer named above has.been 

examined by the Board of Review and the Board suanits this, its opinion . to 

the Assistant Judge Advocate General, Branch Office of The Judge Advocate 

General, Melbourne, _Victoria, Australia; 


2. The accused was tried upon the following charge and specifications: 

CHARGE: Violation of the 75th Article of War. 

Specification 1: In that 2d Lt. Nicholas T. Kliebert, 

172d Infantry Regiment, 43d·Infantry Division, then 

of Company "E", 169th Infantry Regiment, 43d Infantry 

Division, being present with his platoon while it was 

engaged with the enemy, did at Aro 43, clo Postmaster, 

San Francisco, California, on or about 18 ~~' 19431

shamefully abandon the said.platoon and seek safety 

in the rear, and did fail to rejoin it until on or 

about 21 July, 1943. · · 


Specification 2': In that 2d ~Lt. Nicholas T. Kliebert, 
, 	 172d Infantry Regilnent, 43d Infantry Division, then 

of Company "E", l69th Infantry Regiment, 43d Infantry 
Division, did, at APO 43, o/o Postmaster; San Francisco, 
California, on or about 18 July, 1943, while before the 
enemy, shamefully abandon to tqe enemy a litter train 
of patients, which it was his duty to defend. 

. 	 . 
The accused pleaded not guilty to the charge and specifications and was found 
not guilty of the charge but guilty of Article of War 96; of specification l 
"Guilty, except the words 'Shamefully abandon the said platoon and seek safety 
in the rear, and did fail to rejoin it until on or about 21July1943', sub- . 
stitu~ing therefore respectively the words 'fail in his duty by leaving his 
platoon without ascertaining whether .fU.rther resistance to the enemy were 
possible', of the excepted words 1Not Guilty•, of the substituted words 'Guilty'"J 
of specification 2 "Guilty, except the words 'Shamefully abandon to the enemy , 
a litter train of patients which it was his duty to defend', substituting there
fore the words •fail to defend a litter train of patients in that he withdrew · 
before all reasonable efforts had been made to rescue them. 1 Of the excepted 
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words •Not Guilty', of the substituted words, 'Guilty.•• He was sentenced 
.to be dismissed the service. The reviewing authority approved the sentence 

am the 90nfirming authority confirmed the same. Pursuant to Article of War 

50l, the record of trial was forwarded to the Board of Review, Branch Office 

of The Judge Advocate General, Melbourne, Victoria, AU:itralia. 


3. The evidence for the prosecution shows that .on the 6th day o.f J~, 

1943, Captain Richard L. Saillant of the 118th Engineer Battalion, was 

stationed with his organization near Zanana Beach, New Geqrgia Island. He 


.had 	applied for security of a location where a waterpoint was to be subse~ 
quently established on the Ba.rike River at the site of a bridge (subsequently 
designated. 0 Butcher1s Bridge•) along the Zanana. peep trail about li miles 
behind the front lines (R. 44-45). On 6 July, 1943, accused and his platoon 
consisting of 36·men (R. 33) were assigned to the Engineer Battalion for this 
purpose. They were armed with six BA.Rs and Ml rifles and their duties were 
to establish a :perimeter that would defend the waterpoint, .when the same was 
moved in (R. 45}. An adequate supply of ammunition was furnished the platoon. 

. 	 .. . 
Accused, with the aid of Staff Sergeant John J. Finn, second in commam, 


laid out the perimeter with direct and cross fire lanes d~ established for 

' 	the automatic weapons, pill boxes were dug, and a general defensive position 

established•. · The defense was divided into two parts. Accused commanded 
that part covering Butcher's Bridge and Sergeant Finn a sector a short distance 
~outheast of Butcher's Bridge (R. 32). On the late afiernoon of 17 J~, 
1943, a number of litter patients and walking wounded arrived at this site•. · 
The Japs had blocked the road between Butcher's Bridge and Division Headquarters 
at their rear. Accused accepted these :patients, directing that the more serious 
cases be placed in the pill boxes (R. 10}. All during the ~ext day more ·· 
wounded continued to arrive, totalling about 30 or 40 walking patients and about 
16 litter patients (R. 9). All but :fiifteen were placed in pill boxes, this 
number being lefi on litters under a big tree about 15 .feet off the trail (R.14).
Accused had blankets and shelter-halves furnished the patients (R. 12) and · '. 
directed that foxholes be dug on each side of the pill boxes for the -weapons
(R. 34). · · · 	 . . 

. 	 . 

About 8:30 or 9:00 P.M. on the night of J~ 18, 1943, the Japs· atta~ked ~ 

from the direction of Division Headquarters in a fp~ce (R. 6) estimated at 

between 200 and 300 men. Sergeant Harold o. Ashtown testified that he.was · 

squad leader in accused's platoon, that when the attack started he was in a 

foxhole with two men armed with a BA.Rand two Ml rifles. The BAR was fired 

until it .jammed and •we got quite· a lot of them'!·. - They then withdrew as they 

had been ordered by accused to do, if attacked by a large force, and stayed 

within j;he sector until next morning (R. 16-17). : . 


lat LieUtenant Albert Wells, 169th Inf'antry, one of the litter patients,' 

testified that when the Japs came down the trail and moved. across the bridge 

"that was when the fight started. It continued all night long. with several. · 

lulls * * * There was shooting all night long" (R. 7). Witness remained in 

his foxhole, which was about 50 yards from Butcher's Bridge until daylight on 

19 ~uly, 1943, ·when he met "a half-dozen more men out of' their holes•. The 

last time he saw accused was at 5:30 P.M. on 18 July, 1943 (R. 7). There 


'being no other officer present witness "took charge of that area". 

·sergeant Harry Giliotti, llSth Medical Battalion, was in charge of evacu

ating patients from the front lines and was accompaeying the litter patients. 

He met accused on the afiernoon ..of.iS J~,·1943, and was directed by accused 

as to where to place the patients. · Accused explained to witness the plans . · 

for the defe~se ~' though armed, they were directed by accused •not to fire• 

(R. 10-11). Witness heard firing •at intervals" all night. On the morning 

of 19 July, 1943, witness looked f'or aocused but could not f'ind him although

he •searched every hole in the .,,.ea"-. He counted twenty American dead and " 

six dead Japs (R. 12). · 


·. 2. 
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Sergeant Joseph Petrowsky, Company B, 118th Medical Battalion, was in 
charge of the litter section of patients. He talked with accused on the . 
afternoon of _18 July, 1943, relative to the disposal of the litter patients. 
T~e next morning he looked for accused but could not find him. Of the 
patients on the litters witness found eight were dead (R. 14). Accused 
instructed witness "to do no firing under any circumstances * * * the men 
on the outer defense would take care of it; we 'lil uld not have to worry 
about anything" (R. 14). . 

Staff Sergeant Adrian J. Demers, Company E, 169th Infantry, testified 
that he was in accused's platoon at Butcher's Bridge on the night of July 18-19,. 
1943, acting as platoon guide (R. 66). His mission that night was to "ob
serve and fire". At no time during the night did.he receive any message · 
from accused. At about 3:00 A.M. he heard the Japs mumbling in his perimeter. 
He·left his foxhole and·crawled across the stream in an effort to contact 
Sergeant Finn and.get help from him. ·There was very little riring from our 
own weapons and he "knew that the Japs were taking over" - they were "yelling 
at one another" inside the perimeter (R. ·77), and that the situation was 
hopeless for all men within the perimeter (R. 77). He searched several 
foxholes in an attempt to contact Sergeant Finn but when shots landed just 
above his head he went no further but remained in a foxhole until daylight. 
Returning the following morning to the place where the litter patients had 
been left he observed about fifteen of them dead (R. 80). · . . . 

Private First· Class Lamar P. White, 2nd Battalion, Headquarters, 169th 
Infantry, 'was in a foxhole on the north side of Butcher's Bridge on the· 
night of 18 July, 1943, with Corporal Tutor; and Privates Stewart and Pat
terson•• When the Jap attack.started accused joined them in their foxhole 
(R. 21). .Accused was armed with an Ml .rifle. It was bright moonlight · 
and he could hear the Japs "quite a bunch of them * * * drinking water and 
shoo'ting the litter patients". No firing was done from this foxhole by 
accused or any of the others but Corporal Tutor threw one grenade (R. 22). 
He had no knowledge of any telephones in this area (R. 23). At no time 
did.accused leave the foxhole until they all left together. Witness testi 
fied that he "figured that everyone who was there that night, from the 
amount of firing' going on, the next morning no one would be alive" and 
that when he lef.t the foxhole he did not think any .one in the area was, 
at that time, alive (R. 102)~ When asked to describe the condition of 
accused just after leaving the foxhole he.replied "He seemed to be all 
right to me", that he was not crying,· was not hysterical, and was calm 
(R•. 102-3). About 1~:30 or one_o 1clock this witness suggested "we leave". 
The others thOught "it was a good idea. Lt. Kliebert did not say any
thing but he left first" as he was ~on the left side of the hole and had 
to leave first". .. All left their weapons in the foxhole. 11The Lieutenant 
suggested goi~ to the division when we left the foxhole" (R. 22). . They· 
crawled (R. 23) for 50 yards, crossed the river, and reached the jungle . 
where they were directed by Corporal Kramer who had left an adjacent foxhole 
and had·joined them together with other members of Company E (R.· 22). They 
walked until a~t an hour and a half before daylight, then rested until _ 
they could get their direction to division headquarters. They traveled all 
that day and the following night and reached the Headquarters about 12::30 
on the 20th of July, 1943 (R•. 24) •. 

Private First Class Stewart testified in substance the same as the 
preceding witness. He further stated that the Japs were killing men 8 in 
the hole right next to us" and "we thought we were the only ones left" (R.28), 
and "we thought they f:the patient~_? were all dead***" (R. 29). No 
shots were fired. or weapona discharged from this foxhole (R. 27) although 
they had ammwtltion~ could see the Japs when th~ left, and could hear men 
being killed (R. 30J. When they left the friendly firing had slackened · 
off but there were a "few shots" (R. 31). . . · 

. Staff Sergeant John J. Finn, Company E, 169th Infantry, testified as 

·to the establishing of the defensive perimeter at the point in question and 
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the placing of the wounded in foxholes. Witness was in charge of the 
extreme right of the perimeter south of Butcher's Bridge. He had heard that 
there were Japs between this area and Divi~ion'Headquarters and had orders 
from accused 11to defend the patients" and "not to fire.unless we could 
actually see a target and had something to shoot at" (R. 38). Witness saw 
no Japs that night but one of his men was killed an:l two wounded. He hea;rd 
much firing both by the Jap8 and Americans throughout the night. Accused 
never turned over the command to· him (R. 58, 64). Witness saw from 12 to• 
15 dead patients (R~ 65). On the morning of 19 July, 1943 (R~ 38) witness 
took all of his men and went to the bridge where he was join&d by the platoon 
guide and others. Accused not being present witness took charge and found 
24 of the platoon of 36 present. He saw four or five Japs dead on the area 
and 11at least ten" Americans (R. 38). At no time during the night of July 
18-19 did he receive any word from Lieutenant Kliebert and he next saw him 
on 21 July at Company B, ll8th Engineers, when they shook hands and talked 
over their different·a:icperiences during the night (R. 38). At this time 
Captain Saillant testified accused did not seem frightened, his speech was 
coherent; "It was an exciting story told in a forceful manner, and I wouldn't 
call him calm" (R. 56). · . . . 

The defense called as its first witness Sergeant Clyde F.aulston, ComPii
ny E, 169th Infantry, who testified that he, with Sergeant Dietlin, occupied 

a foxhole in the perimeter commanded by accused. The attack"started about 

9:00 o'clock. and for four and one half hours they fired their BAR "practically 
all of the time". The top was blown off.their foxhole leaving them in the 
moonlight with ~ protection. He heard no American firing across the creek so 
they left and went down to the river. He did not report to accused that he , · 
was leaving aa. 11I did not know where he was" (R. 84). 

. ' J 

. Private First Class Earle c. Angell, of the'l69th Infantry, testified 
he occupied a foxhole on the night in question together with three others. 
They threw about ten grenades. At 3:00 A.M. all guns in their area had 
stopped firing and the Japs were "going from hole to hole throwing hand gren
ades and machine guilning the holes" (R. 89): ·"The Japs had· crossed the · 
bridge; had possession of our area" (R. 90). Witness and his companions 
then left the foxhole and went into the jungle. He knew where accused's 

. position was that night but did not report to him because "the way things 
looked it did not look as if anyone was left in the area" (R. 90). 

Staff Sergeant Joseph D1Alphonso of the 118th Medical Battalion, testi 
fied that he was l:ta:ison sergeant in charge of the litter patients. About 
twenty minutes after the attack started accused came."alongside of us and 
said that he had put a bayonet into a Jap. We could hear the Jap moaning* *" 
and could see him "very plainly11 • Accused stayed in that area about half 
an hour and then went into a foxhole and was seen no more by witness. At 
this time accused was armed with a rifle (R. 92) and gave orders to them 
"Don't fire that BAR under any circumstan:ces11 (~. 93). 

Believing-. that the Japs "had .completely taken over" and "that everyone 

in' the area was either killed or escaped into the jungle", witness, with 

seven others, left'the area at 2:00 A.M. and went into the jungle, and waited 

there until daylight when they made their way down to the beach. He esti 

. mated the number of Japs in.the perimeter at. the time to be about two hundred 
(R. 93). Defense called several other witnesses who testified in substance 
as to the general conditions·in accused's perimeter.as had other witnesses 

.·· call~d ·by the defense. 
• I \ . " , . 

Accused elected to be sworn and testify. He was in command of the 

platoon at Butcher's Bridge on the night in question and established the 

defense perime~er. He received the litter patients and wounded who came in ~ 


on July 17-18, 1943, and assumed tlie responsibility for their defense. Just 

prior t<P the starting of the battle he was off the trail and had "dozed off". 

He was awakened by the firing of a BA.R and noticed someone running towards 

·the Bridge. He then noticed a~rson coming towards me". . It proved to 


. 4. 
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be a Jap. Accused "pulled out my trench knife, and drove it into his 
body" and the Jap"* * ran forward approximately 25-30 feet and fell down" 
(R. 111). Accused then crossed the road and lay on the ground. He· 
saw three Japs looking at the litter patients. Then the BARs opened up 
and the three Japs ran towards where accused was lying. .Accused at this 
time "became a little excited" and started running. One·of the Japs 
grabbed accused by his trousers. but accused "twisted and got loose", turned, 
and fired his Ml rifle. "I believe, I hit the leading Jap, but.don't know 
if I hit the other two, although all three hit the ground" (R. 110). After· 
looking over the situation for about five minutes accused entered the fox
hole occupied by Stewart, White, Tutor and Patterson. It was then about 
9:30 P.M. (R. 113). After entering the foxhole accused did not fire. 
He testified - · 

"* * * The Japs had put a machine gun into a tree and fired 
everytime anyone made any sort of an attempt to move in the 
hole I was in, an:l the hole was very much exposed, the moon 
was very bright to shadow over the hole. Myself and.the men 
in the hole tried dozens of times to get up to fir·e or ob
serve and this machine gun would open fire and was.hitting 
the i:arap!t of our hole everytime. 

v 	 Q. Now we come to the time immediately preceding your 
leaving the hole. What was your estimate of the situation 
fi~een minutes before you le~ the hole? 

A. Having heard noises to the rear of the attack, in the 
begipning of the attack, hearing.the wounded groan, hearing 
the Jap attacking the pill boxes in the area, hearing no 
fire of our own, and only one or two shots from the Japs, 
seeing the Japs drinking water at the creek, seeing them 
stand their rifles up again.st the tree, hearing them jabber
ing and yelling for all they were worth, and marching through 
the area in columns, I came to the conclusion that everyone 
in the area except ourselves had been killed or had left the 
area." (R. ll3). 

Private Tutor then said that everybody had been killed or left and "Why, 
don't we get out of here". Accused told him to wait a minute and that 
"I would decide what was.the best thing to do". They then left the fox-· 

·hole, accused going first, a.she was nearest the edge. They headed 
northeast, crossed the creek and entered the jungle with the intention of. 
going to Headquarters and reporting what had happened at Butcher's Bridge 
(R. ll4) •· . , . . . •. . . 

. On cross-examination accused stated that he carried his Ml rifle 
with him when he left the foxhole (R. 129). While in the jungle they 
were joined by two other men an:l traveled until just before dawn when their 
compass failed and they got lost (R. 116). They qid not reach Division 
Headquarters that day because they "could not get through on account of 
t~ Japs• (R. 116) who still had the road between Butcher's Bridge and 
Division Headquarters blocked. . They were fired upon by snipers located 
in the trees, and accused estimated that he'·saw approXimately fifty or 
more Japs during the day. · They reached Division Headquarters on the 
morning of 20 July, 1943. Accused then reported to Captain Saillant 
(R•.117). Accused estimated the Jap force at about JOO and reported to 
Captain Saill.a.nt that •we had gotten somewhere in the vicinity of 100 
Japs" (R. 127). . · . · . · . 

' 1' ,- I > • . 	 ' .. . . 
Accused further testified that Sergeant Finn had the sector southeast 

of Butcher's Bridge with 19 men, including himself. He did not know where 
the foxhole was which Sergeant Finn·occupied and did not attempt to com
municate with him beca\18e "The f~ was so heavy in the area and I wo~d 
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have had to go across open ground that was well lit up by the moon in order to 
do so". That while it would have been possible to have gone a "roundabout" 
outside the perimeter accused made no attempt to do so. No effort was made 
by him to communicate with any of his subordinates because he felt all 18 men 
southeast of Butcher's Bridge had been killed for he heard the Japs "in that 
vicinity jabbering and no one fired upon them", and they were only "from thirty 
to fifty to sixty yards away" (R. 128). When he left accused "felt there was 
no one left alive in the area" but admitted that he made no attempt to contact 
any of the non-commissioned officers to see if they were alive (R. 130). At 
the close of the defense's case the prosecution offered in evidence an unsworn 
statement of accused. It covered to a large extent his testimony given as a 
witness but varied in certain particulars. In his statement he said: 

"At that time I looked around and saw that my men were 

firing at targets and getting good results. I also saw 

five Japanese stand a wounded man against a tree and bayonet 

him. My men and I fired at these Japs and I saw them all 

go down. Immediately after this I saw Japanese cutting, 

hacking and shooting the wounded on the litters and then 


·throwing them off and using the litters to evacuate their 

own wounded. They would pile on as many as three on a 

litter. They evacuated towards our front lines. /' 


Soon after this, they attacked the wounded still re

maining in the holes. In the process of going from hole to 

hole, the Japanese arrived at the hole next to mine. With 

me were, White, Stewart, Tudor and Patterson. ·I said to the 

boys, 'I have 8 rounds in my rifle and I am going to get 7 


· Japs with 1 rounds and use the last one for myself'.' One 

boy said, 'Why do that? It would be best to get out of 

here and save ourselves'. I then told the fellows it was 

alright to get· out and make a run for it.- * * '*and said, 

'Follow me'. 


* * * 
When the firing ceased, I arrived at the conclusion 


that my platoon had withdrawn and I and the four men with 

·me started in the direction of Division Headquarters. I . 
did not know at this time how many casualties there were 
among my platoon, nor the condition of the wounded men who 
had been attacked. I left when I saw about 100 Japs, within 
the perimeter, who were doing close order drill with a har
rassed American in their rallks. They were also eating our 
rations and drinking water from the water point. Some of 
their rifles were stacked' against trees and others had their 
rifles in their hands. I don't know the time that we left. 
* * *" (Pros. Ex. B, pp. 21 J). 

' 4. The court by its findings exonerated accused from shamefully leaving 
his platoon and shamefully abandoning the litter patients but foUnd him guilty 
of failing in his duty in leaving his platoon without first ascertaining if 
further resistance to the eneJey" were possible, and that he failed to defend a· 
litter train of patients in that he withdrew before.all reasonable efforts had 
been made to rescue them. · 

The evidence is undisputed, and the accused admits, that he left his 
platoon about 2:30 A.M•. on 19 July, 1943, and went to the rear, arriving there. 
about noon on 20 July, 1943. The court found the accused guilty· both of 
leaving his platoon and likewise failing to defend the litter patients. The' 
gist of the offense of which accused is found guilty is that of leaving his 
platoon umer the circumstances. ' ' ' ' ' 

At page 624, 2nd Edition, 1920, Winthrop's Military Law and Precedents, 
it is stated: 

6. 
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"* * * ::::very available means of holding the post and re

::--.Using the enemy should have been tried arrl have failed 

L~fore a surrender or aba.ndornnent can be warranted, and, 

if the same be resorted to on arv less pretext, the com

'nander will be chargeable with the offence indicated by 

the Article. In time of war nothing indeed so fatally 

compromises the public interests, and nothing is so in

evitably made the subject of investigation and trial, as 

the premature or wmecessary yielding up to the enemy of 

a fortified post; and when the periods of siege which have 

in marv cases been withstood are recalled, it will be ap

preciated how possible it may be found to protract a 

defence under circumstances of extreme privation and 

diff';icultyn. · 


At page 726, Winthrop states: 

nNeglect to attend drills, or other exercises or 

duties, not Chargeable under Art• .3.3 {"75J. 


Failure by a commarrling officer to be present and 

properly exercise comnand.n 


It follows that an officer-is charged with a duty properly to exercise 

command. In the event he fails to do so and aoondons his position before 

he has exercised every available means of holding the same and repulsing the 

enemy, he violates one of the .fundamental duties he assumes when he becomes 

an officer., 


. . 
The testimon;y is undisputed that accused was in hia foxhole from ap


proximately 9:00 P.M. to 2:.30 A.II. on the night in question, .and that during 

this time he made no effort whatsoever to ,contact an;y of his platoon under 

his immediate comnand or those who were in adjacent foxholes, or to seek 

assistance from the 18 men commanded by Sergeant Finn. There was testimorv 

that men of his own platoon were firing at intervals until approximately 

daylight. There was also testimoey that the 18 men commanded by Sergeant 

Finn did no firing during the night. Accused gave as his reason for leaving 

that he thought all of bis platoon, other than those in his own foxhole, had 

been killed and that further resistance would be futile. As the commanding 

officer of·this sector accused was charged with the duty of ascertaining and 

determining the true situation and not to base his actions on presumptions. 

That he did not fulfill the duties required of a commanding officer in a 

situation of this character is evidenced by the fact that during the entire 

'attack by the Japs only one man of' his platoon was killed and only two · 
wounded and that the next morning at daylight 24 of his platoon were in the 
immediate area. Accused admitted that he crawled some fifty yards into 
the jungle and the testpioey was that Sergeant Finn's platoon was only from 
thirty to fifty yards f'lom accused's foxhole •. Accused testified that it 
would have been possible to have reached Sergeant Finn's platoon by going · 
a •roundabout• but the record is devoid of arv evidence that such was at 

· tempted. His leaving under. these circumstances warranted the court's finding 
that he did f~il .in his duty by leaving his platoon without ascertaining 
whether further resistance to the enemy was possible and in so doing he 
failed to def'erd the litter ~tients, maey of' whom were killed. Such con
duct is, clearly contemplated within the provisions of' Article of War 96, 
and the court was fully warranted in so"finding. 

5. For the reasons above stated the Board of Review is .of the opinion 

7. 
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that the record of trial is legally sufficient,,.to support the findings of 
the court an1 the sentence. 

1st ement 
Army Service Forces, Branch f e of The Judge Advocate General, 
Melbourne, Victoria, 20 Marc , 1944. To:. ,Commanding General, USAFISPA, 
A.P.O. 502. 

l. In the case of Second Lieutenant Nicholas T. Kliebert (0-1288568),· 
Company- D, 172nd Infantry Regiment, 43rd Infantry Div~sion, attention is 

' 	 invited to the foregoing holding by the Board of Review that the record 
of trial is legally sufficient to support the sentence, which holding is 
hereby approved. Under the provisions of Article of War 5~, you now 
have authority to order the execution of the sentence. 

2. When copies of the published order in this case &re forwarded 

to this office tb9y should be accanpanied by the foregoing holding and 

this indorsement. For convenience of reference and to facilitate 

attaching copies of the published order to tbs record in this case, 

please place the filenumber of the record in brackets at the end of 

the published order, as follows: 


( Cll A-1012) • ~lfj~
ERNEST H. BURT, 

Brigadier General, U.S. Army, 
Assistant ·Judge Advocate General. 

(Sentence ordered executed. GC1iD 4, USAFISPA, 29 Jlar 1944) 

8. 
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. ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
Melbourne, Victoria, 

· Australia. 

Board of Review 
CU A-1023 

UNITED STATES 

v. 

Private HENRY B. NEWTCN 
· (16040915) 1 Head(}larters . 

·' Company, Base Section 
No. 3, A.P.o. 923. 

25 March, 1944. 

) Trial by G.C.M., conven8d at 
) Headqµarters, Base Section 

-) No. 3, u.s.A.s.o.s.,·A.P.o. 

l 923, 3 February, 1944• Dis
honorable discharge,. total for
feitures, confinement for 

) twenty years. The United States 
Penitentiary, McNeil Island,~ Washington. 

, HOLDING b:y the BOARD OF REVIEW . 
STAGG, EOBERTS, and MURPHY, 

- Judge Advocates. 

,. 
. 1. The· record of trial of the soldier named above has been. eXamined 

. by the Board of Review, .and the Board submits this, its opinion, to the ·. · 
Assistant Judge Advocate General, Branch Office ot The ·Judge Advocate· General,. 

- llelboume, Victoria, Australia. 
. . 

21 The accused was tried upon the !Ollowing charge and specificat1:on: 

CHARGE: , Violation 01· the 92nd Art.1.Ue of War. 
, . I . . .· 

Specification: In that Heney B. Newton, Private~ Headquarters 
·. Company, {Quartermaster Section) Baae Section No. 3, did • 

at or near APO 923 on or about S January, +944, forciblr 
an:l feloniously against her will have carnal knowledge 
o~ Helen Breffni Arnold,. a female not. hi• ~ife. 

. ' ... . . 
· The accused pleaded not guilty to the charge and specification arid·was .(ound. 
, 	guilt7 as charged. · .He was sentenced to be hanged by the neck until dead. 

The reviewing authority approved the se~ence. ·The confinning authority 
vacated n-. 'II; *·so much of the fio:iings o?:guilty * * * as involves fio:iings 
of guilty 01· an offense by accused other than assault with intent to commit 

.- rape 1 at the place and ti:lle and upon the person alleged, in violation of · 
Articte of~War 93." The sentence was. commuted to dishonorable discharge, 

· torteiture of all pq and. aJ.lowances due or to become due and confinement 
tor twent.y ;years. The United Statee Penit'°tiary, l!c:Neil Island, Washington, 
wa8 designated ae the· place of. confinement. Pureuant to Article of War 50!, . 
the record ot trial was forwarded to the Board of'·Review, ·Branch Office of 

·The Judge Advocate General, llelbourne, Victoria, Auatralia. ·· · 

. · 3~. ·Th~: ~vici.:Oce for th~ p~secution' shows that about o~e o-1clock on 
Saturd"1' afternoon, January 8, 1944, accused walked north on Ford_Street, · 
Br.isbane, Australia (R.ll,14). He went into a vacant lot where he remained 
~;'.nort time and then proceeded toward Miles Street (R.14). Long grass and 
a"bi'g· tree with low hanging branches were growing on the vacant :lot. {R.15). 
Accused continued on to the house of Mrs. Katie Eyres where he inquired for 
her daughter, Dorie Hodgins. .llrs. Eyres told b1m. that her daughter was aick. 
He then left, retu~ along Ford Street past the vacant lot (R.14). Later 
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that afternoon, accused again went to the Eyres house and inquired for Dorie 
Hodgins and was again told that she was ill and to call another day. AB 
before, accused went to and from the Eyres house along Ford Street passing 
the vacant lot (R.141 12). 

' ' 
· · 

At' about 4:00 that afternoon Mrs. ,Dorothy Ba.mes, Who was at a house on 
the opposite side of' Ford Street in view of the vacant lot, saw.a man she 
later ident.ified as accused,· . . 

"***looking up at the house. He had a little girl with him 
and I watched, and she seemed to be talking to hiw,. I saw she 
was friendly. I watched them and they walked down past my place. 
I don 1t know what he said, but I saw.him point his right hand 
over towards the tree. Then I watched a. little while longer 
and that is ail I saw* * * she had a floral dress. I think the 
predominant color was green. * * * " (R.14). 

. Helen Breffni Arnold, a girl six years of age, was presented as a witness· 
by the prosecution. Before being sworn and upon examination by the prosecution, 
.11he testified that she did not go to Sunday school but that if one did not .tell 
the truth it is not fairJ and "You get· a black tongue if you tell stories"• 
The defense objected to the competency of the child as a witness. The- ob
jection was overruled by the law member and the child was nom. • She tes-. . 
tified that she met accused at a tram stop; ''* * * he took me around the comer 
* * *We went to a bushy place. * * * He took of! my panties. * * *The thing 
the boys have, he rubbed it up and down my tail and spat on m.e 1 

11 and that he 
layed on top or her (R.5). Upon returning home at about 3:.30. P.M., Helen 

' 	 was met by her mother Elsie Ann Arnold. llrs. Arnold had been a general and 
obstetric nurse for five and one nalf' to six years. She testified that the 
child1 s clothes were very dirty and had a most· of!ensi:ve odor. Her panties·· 
were on backwards. She observed inflaned contusions in the child's lower 
vaginal orifice and particles~ cf foreign S11batance wnich 111:1.ght have been. · 
earth in the interior. of the folds of the vagina. :vrs. Arnold further. testi!iei 
that Helen referred to the region of th-a vulva and vaginal orifice as the, 11tail11 

and the rectum as the. "sit upon" (R.6,7J. The clothes which the child wore on• 
that occasion were received in evidence and later the.dress ~s identified by 

. Yrs. Barnes as being very much like the .one worn by the little girl whom she · 
saw with accused (R.7115). Doctor St•.Ledger likewise examined the child but was 
not called as a witness (R.7) • Shortly thereafter Doc tor Williain John Arnold, · 
the child's father, made a further examination an.~tfound "* **definite eon-.· 

·· 	 gestfon of the vaginal. mucosa lead:ing up to the hyme:d. There was earthlike · 
substance adhering to the mucosa just inside the entrance to the vagina and a 
11t1c:lcy'-like a seminal !luid. 11 (R.10) • Doctor Arnold stated that it was hia: ·. · 
opinion, based on hie examination in conjwiction with, "* * *the story of the ,, 
chil.d.11

1 the co~estion in the vagina was due "***entirely to interference"· 
with the child, caused by the insertion of a man's penis into her vagina" . 
(R.10). . ' •' ' ' ' . ' • 

An examination o! the child's dress and panties was .made by Detective 
·Constable Thomas llartin Bay who was 1n charge of the police laboratory of the 
Cr1mineJ. Investigation Branch, Brisbane,. Australia. He .found. a blood atain 

· on the outside o 1' the fork of the panties am seminal· staining containing 
- · human spermatozoa on the waistband of .the panties anq on the left shoulder 

..· of the dress (R.21,22). · . · . · , _ _ . · 
" 

Captain James N. Palmeri M.C., of ~e l+2Iid General HoS}'Jital made a. . > 

· neuropsychiatric Elltamination of accused and .foWld him to be or. sound mind and. 

· respan~ible f'or his.ae~ions,(R.18). · •. 


. 	 .~ 

On behalf ot the defense, Sta.ft 'sergeant Anard L. Bartling; Headquarters 
: Company, Base .Section No. 3, testified. that he ran the "supply"• Thathe. saw 


. accused at Yeronga Park "* * *between the hours of 3:30 and 4:30 or a quarter 

· of five," on January 81 1944,· when accused drew a pair of shoes, that had 

.. been repaired .for him (R.22). At that time accused ai;peared sober (R.27) •. 

~ ' - ' ' 	 ' 

' 
-2-· 
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.~·;;~used elected to be sworn and testify. He testified that abo~t 

lOt.30 ii~ the morni~ of January 8, 1944, he left his quarters in Yeronga Park 

for town. At 11:.30 the bars opened and he went in the Criterion Bar on George 


·Street where hu re.cained until "they had run out of drinks". About 12:.30 that 
afternoon he '" snt. to the Australia Hotel Where he had several drinks He was 
drinking gin, rum, and brandy, but 'J'a& not drunk when he left there CR.29). : 
He then went along Ford Street stopping at a vacant lot am urinated under a 
tree with low hanging branches. He then llroceeded to the hOllle of Mrs. Eyres 
and asked for her daughter Dorie (R.29,.38). Mrs. Eyrea told him Dorie was 
asleep (R•.'.30,.36). He then left and went to the races at Albion Park where he 
remained for about an hour am a half. While there he....t6ok two or three 
drinks (R • .31,.35). · 

Accused then again returned by way of Ford Street to Mrs. Eyres' house, 
again asking for her daughter Dorie. He was told that she was still asleep 
and he left saying he would be back "Monday or later" (R • .31). He then left, 
proceeding along Ford Street, and caught a tram at tram stop 24 in Clayfield 
and went directly to Yeronga Park (R..31). It was stipulated that the average 
time taken by trams between tram stop 24 in Clayfield and. Yeronga Park was 
forty-three minutes (R.44). Arriving at Y~ronga Park, he went to the latrine 
and then laid down on his bunk a short while (R.31). He went to the supply 
r0om and drew a pair of repaired shoes, returning to his bunk for about three 
qu~tere of an hour after which he went to mess about five-thirty or a quarter 
of six (R • .32). He was arrested the following Monday and taken to Somerville 
House Jail. That evening accused was lined up with five M.P. 1 s for identification. 
He testifiedt 

.,_ 
-~ * *This civilian police that was along when I was arrested asked 
the child ffielen_Arnol§if' anyone was in the lineup she had seen 


·before, if the man was in the line that 11bothered you the Satur
. day before". She said, "No". Then he leaned down and put his 


arm around her and said something to her I didn't hear; but then 
he said, "ls there anyone there you think you have ever seen before?", 

' and Ebe pointed at me, and he told her to walk aver and touch the 
one' she had seen before, ·and she came up and touched me. 11 

He testified that prior to his arrest he had never seen Helen Arnold (R • .32). 

: On cross examination accused admitted that he was not telling the truth 
'When he told Colonel Johnson that he did not remember what happened "after . 
three o'clock until about six", January 8, .1944 (R.33,.34). 

Technician Fourth Class Stephen S. Gorey testified in rebuttal on behalf 
ot the prosecution that at the time Helen Arnold identified accused in the 
lineup following his arrests 

"* * *Sergeant Doherty was present, and he said to Helen something 
to the effect, "These men are brought here for you to look at". 
Then he said to her, "Do you know aey of these men". Helen shook 
her head. She didn't say anything. Then Sergeant Doherty said 
to her "Are any of these men like the man you were with on Sat
urday?~, and she 8aid "Yea". And Sergeant Doherty said, "Which 
one?". Helen pointed in the di,rection of Newton. Sergeant Doherty 
then said, "Helen, will you go and touch the man who is the man 
you mean?", ·and she then went forward very timidly a1Xl she t.ouched 
the man Newton on the leg, and then Sergeant Doherty said to her, 
"Is that the man, is he only like the man, or is· he the .man?"• Then 
she said "He is the man. * * * 
."Well as the men came out I distinctly asked them to stam naturally, 
but N~wton stood at an exaggerated posture of at;;ention, with his, 
he made a demonstration with his eyes, looking as though straight up 
to the sky, in a ·position whicll would not show the child his normal 
facial contour." (R.41). , · 
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, 4. The evidence eatabli~es that a child of six years of age went with 

accused to a bushy place on a vacant lot where he removed her panties and la;r 
on top of her. The child testified, . •The thing the boys have, he rubbed it 
up and down rrv. tail and spat on me.• Her mother testified that b1' "tail" the 
child referred to the region of the .vulva aod vaginal orifice. Accused denied 
the commission of the offense by testifying that he had never seen the child 
prior to his arrest and &tempted to establish an aiibi. Based upon such 
evidence, the accused now stands convicted of an usau.lt with intent to co.limit ._ 
rape. 

'l'he child alone t~stified to certain essential element.a of ·.this offense. · 
After preliminary examination, ·the defense objected to the competenc,- or the 
child as a witness. The objection was overruled by the laJr member ~ae ruling, 
though not conclusive on the court (A.W. 31), was not objected to. by &IV' meml>el". 
of the court and her testimoll1' was received in evidence. The .determination or·· 
the competency or a child .to testify as a witness is within the discretion or ' . 
the ccurt (Underhill'~ Cri.minal Evidence, 4th Ed., P• · 722-727; Whartonls .Criminal 
Evidence~ Vol. 31 P• .2030; par. 120 b., ll.C.M., 1928, P• 124). Tb• record of . 
trial does not reveal that· the court-abused its discretion in determining that . · 
the child was_ competent to testify as a witness. · · 

·' ~ . 

'l'he record reveals tha.t the accused removed the child's panties and rubbed 
his private parts upon· her person. ··There is no evidence that such actions ·, 
were without the conseDt. of the child. Consent ~f the person assaulted con
stitut~s a defense to an assault with intent to rape.· This rule, however, does 
not apply where the person assaulted is not Of the age Of Consent. Within the law; 
consent, or lack of consent, under such conditions is not an element· to be con-, 
sidered, as legall7 such -'a person has no will either to resist or to consent. · · 
(4 Am. Jur. sec. 89, P• 175, sec. 748 Wharton's Criminal Law; P• 3lllli.ller on 
Criminal Law). The opinion of The Judge !dvooate General, Cll. 2!2056, Smith 1 : 

has beE11 cona:i.dered and the Board of Review is of the opinion that it is not 
in contlict with the principles of law last stated. In the instant case the · 

. child .assaulted was or tender age and incapable in law of consenting to the 
assault by' accused. From the manner in which the assault was cOl!lllitted the 
court could properi,. infer that carnal knowledge was intended. (sec.' 4511 II_, 
Bull. JAG P• 188). . . . · · . . 

The court had before it accused's defense that he never saw the child 

prior to hia arrest and his alibi. It is the province of·the court to weigh 

the evidence and judge the credibility of the witnesses (sec. 395 (56), ·Dig. · 

Ops., JAG, 1912-40). 'l'hus the7 might properly disregard all, or aey of the · 

testimony of accused•. The. record contains evidence upon which a fiiding · 

that accused .did assault the child with intent to commit rape could legally 

be predicated. · 


· · 5. for the reasons ~ove stat-ed the ;eoard of Review ia of the opinion / 
that the record or trial islegalfy sufficient to support the 'findings or the 
court and the s.entence. · 

.' 

. ~~ ,Judge Advocate 
Lt:efOIJ:A:G:D• 

. <-4-



lst Indorsement 
Army Service Forces, Branch Office of The Judge Advocate General, Melbourne, 
Victoria, 28 March, 1944. To: Conunander-in-Chief, SWPA, A.P.O. 500. 

•'. 

l. In the ~ase of Private Henry B. Newton {16040915), Headquarters 
Company, Base Section No. 3, A.P.0.·923, attention.is invited to the fore
going holding by the Board of Review that the record of trial is legally 
sufficient to support the sentence, which holding is hereby approved. 
Under the provisions of Article of War 50~, you now have authority to 
order·the execution of the sentence._ · 

2. i/hen copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the. published 
order, as follows: 

,., 

{CY A-1023). ~~ 
Emms T H. BURT, 

Brigadier General, U.S. Arm:y, 
Assistant Judge Advocate General. 

(Sentence ordered executed. GCYO 3, USAFFE, l Apr 1944) 

http:attention.is


.. 




J (389) 
ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General 
' Melbourne, Victoria, 

Australia. 

!bard of Review 

CM A-1021... 18 March, 1944. 


UN·ITED S.TATES ) 

. ) 


v. 	 ) Trial by G.C.M., convened 
) at Headquarters, Fifth Air 

Captain THEO.OORE W. EASTIAND ) Force, A.P.o. 925, 2 Febrl,1
(0471475), 9lst Repiacement ary, 1944. Dismissal. · 
Battalion, AAF. ~ 

HOLDING by the BOARD OF REVIEW 

STAGG, ROBERTS, and MURPHY, 


Judge Advocates. 


1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and· the Board submits this, its opinion, 
to the Assistant Judge Advocate General, Branch Office of The Judge Advocate 
General, Melbourne, Victoria, Australia. 

2. The accused was tried upon the following charges and specifications: 

CHARGE I: Violation of the 96th ArM.cle of Viar. 

Specification l': In that Captain Theodore W. Eastland, 

presently assigned to 9lst Replacement Battalion, AAF, 

then assigned to 4th Airdrome Squadron, did, between 


· 18 May, 1943 and 4 June, 19431 the exact dF.te or c".ates 
being unknown, wrongf'ully purchase from the Arrtrl Exchange _ 

·or Commtssary aboard the u.s.s. Mormacsea!while enroute 
from San Francisco, Califo:t'nia to.APO 92.31 .for an un
authorized purpose, to-wit, resale, ,approximately sixteen 
cases, consisting .of fifty cartons_ each, of American brands 

· of cigarettes, and subsequentlj; between 4 June 1943 and 
3 July, 19431 the exact·date·or dates being unknown, sell 
the same to Australian civilians for his own personal 
profit. 

Specification 2: . In that Captain The~dore W~ Eastland, 

presently assigned to 9lst Replacement Ba.ttalio'n, AAF,. 

then assigned to 4th Airdrome Squadron, did, on or about 

4 June, 1943, wrongfully and unlawfully.and without pay

.ment of Australian customs import duties, bring into 
Australia for an-unauthorized purpose, to~wit, resale, 
approximately eight cases, consisting of fifty cartons 
each, of American brands of cigarettes, being tax free 
and for the use of United States armed forces on foreign 

·. ~duty•. and subsequently, between 4 June, -1943. aiid .3 July, 
1943,.the exact-date being unknown, sell the same to Mrs. 
A. M. Weller, an Australian civilian, for the sum of ap- · 
proximately two hundred pounds, thereby making a personal 
prQfit of approximately·one hundred forty one pounds ten· 
shillings; value app~tely $465.6o in America~ 
currency. 



c39o)1 
CHARGE II: Violation of the 95th Article.of War. 

Specification: In that Captain Theodore W. Ea.stlan::l., 
presently assigned to 9lst Replacement Battalion, 
A.AF, then assigned to 4th Airdrome Squadron, did, 
at APO 925, on or about 15 ~ovember, 1943, with 
intent to deceive the Commanding General, Fifth-
Air Force, officially state under oath to Captain 
Thomas L. Driscoll, Inspector General's Department, 
Fifth Air Force, that of American cigarettes pur
chased by him from an Arrrr:r Exchange or Commissary 
on board the u.s.s. Mormacsea while enroute from 
San Francisco, California to APO 923, some were 
stolen an::l. somE1 he.gave away and he took the last 
nineteen cartons to Sydney; that he never sold aey 
cigarettes to aeyone, referring to cigarettes pur
chased by him from a.n Arrrr:r Exchange or Commissary on 
board the u.s.s. 14ormacsea; that he had nevel' had 
any business dealings with aeyone connected with the 
Albert Hotel in Brisbane; and that he had never pur
chased cigarettee in case lots from aey 0th.er officers, 
all of which statements were known by him, the said 
Captain Theodore W. F.astland, to be untrue in that 
the American.brands of cigarettes purchased by him 
on board the u.s.s~ Mormacsea were not stolen, given. 
away, or.taken to Sydney, but, that he, the.said 
Captain Theodqre w. :Eastland well knew that hEI had 
disposed of approximately eight cases.of said 
cigarettes by selling them to Mrs. A. 14. Weller, an 
Australian civilian and receiving therefor the sum 
of approximately two hundred pounds, value $645.6o 
in American currency; - in that he did have business· 
dealings with someone connected with the Albert Hotel 

·in Brisbane·, to-wit; with-Mrs. A. M. Weller, the pro
prietress thereof, said.business dealings being the. 
sale of American brands of cigarettes for the sum of 
two hundred pounds; and in that he purc;:hased from 
First Lieutenant Herbert-Linne, then assigned to 4th 
Airdrome Squadron, ·between 5 June, 1943 and 4 July 
1943, the exact date being unknown,.one case of 

·American bra~ of cigarettes for twenty _pounds •.· 

.The accused pleaded guilty to the charges ~nd speciftcations and wa~·-ro\in4 ' 
. guilty thereof. He was sentenced to be·.dismissed from the service. ·:·.The···:_ 

.. ·reviewing authority approved, and the confirming authority confirmed, the · · 
·. sentence. .Pursuant to Article or War 50!, the record of trial was forwarded 
- to t4e Board of Review, ,Branch Office of The Judge Advocate General, MelboU.rne, 

Victoria, Australia•.'.: · ·· · · 

· · 3~. The ev:lde1l0$ for the . prosecution reveals that the ~cc~~d ·left ' 
the United States on.the 17th of Jlay~ 1943,· on the. s. s. Mormacsea, which 

.r arrived in Brisbane, Australia on June 4. ·While on shipboard acctised and·, 
_other passengEl,rs wer~:advised to. purchas.~ c~garettes by. the post exchange · 
officer who stated to .~pemJ.that ..•.there were large profits to_ be derived from 
the .cigarettesll. (R., U:;'.::lih · '/Accused.'purchased from the post exchange . · 
twenty cases at $22.5(). -pa;-._ case1·.each case _containing tifty cartons•.Several 

. -;.other officers. 'made J)urehaees.·" :. On the )'ooden side or each case was sten- ·· 
eiled·the name of the oftioer,.·.to whom it. belonged and also'the .words •tax.·.· .. 
tree•.•. - When the ship docked at' Brisbane· all such cases were'. taken to Camp<~· · 
J4uokle7_:and placed in the.,stor_e. ·l'(>om. . · · · · · · · ' · 

. ; • I : • • . '' • \ • ' ~' . I 

., On or about 15 June accused sold to Mrs, Weller,·.pr0prietres"'°·ot · .~ 
"Albert. Hotel, Br1:1~ne, Queensh:l'rl.,. .e~e;ht _ot the oases ot oigarettes, for·~ .' 
which she piid hflld.200 .(Ex:. l; .· R. -.14J ~ . During the· latter pirt .or .r~, · 

· • · • ' i; ·r 
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Fi!'st Lieutenant Linne, who bad also purchased a case of cigarettes on 

shipboard and v1hich we.re then in tpe store roon at Camp Muckley, sold 

his case to accused for :t:.20. 


On or about 15 November, 1943, Captain Thomas L. Driscoll, acting 
assistant Inspector General, conducted an official investigation. Ac
cused, after having been sworn and advised of his rights, stated to 
Captain Driscoll that he had purchased six cases of cigarettes from the 
post exchange while on board the s. s. Mormacsea (R. 22) but denied having 
sold any of them, stating that he had given some away and that some had 
been stolen. He denied having had any business dealings with anyone at 
the Albert Hote~ other than the purchase of some beer (R. 23). He 
specifically denied having purc~sed any cigarettes in case lots from 
another officer. 

By stipulation it was agreed that an examination of the ship's papers 
of the S. s. Mormacsea r.evOO.ls that accused made no declaration of- dutiable 
goods and paid no duty upon cigarettes when the ship entered the port of 
Brisbane on 4 June (Ex. 3). By stipulation there was alS'O' admitted a 
statement of a senior inspector of the customs service of Australia that 

"* * * 
In my opinion if an Officer in the United States.Army 

on the 4th June, 1943, brought cases of cigarettes pur

chased by him on the u.s.s. Mormacsea through the port 

of Brisbane and into the Commonwealth of Australia as 

his personal property without payment of import duties, · 

his act would constitute a violation-of the Australian 

law. •· 


* * *II (Ex. 2). 

The court was asked to take judicial notice of paragraph 13, Army Regu
lations 210-65, 19 March, 1943, paragraph 2, sub-section 2, Army Regulations 
30-2290, 13 August, 19?8, and War Department Circular 98, 9 April, 1943 
(R. 24). . · · 

Accused offered no testimony and introduced no witnesses in his behalf. 

4. The evidence establishes that accused purchased from the Army :Post 
exchange aboard the s. s. Mormacsea while en.route from the United States ~o 
Brisbane, Australia, at least sixteen cases, of cigarettes containing fifty 
cartons each. The evidence fUrther reveals thaj; shortly after his arrival 
in Brisbane accused sold eight of these cases to the proprietress of a hotel 
at a substantial profit. Because of the number of cartons of cigarettes 

· purchased 'by the accused from the post exchange and h:j.s sale of them immedi
ately after reaching Australia, the court could infer that their purchase 
was not for the personal use of the officer. Accused by his plea adiiiitted 
such intent, and further admitted his subsequent sale of th3 cigarettes to 
an Australian civilian at a. prorit. Such conduct is proscribed by Article 
or War·96. 

In the second specifieation accused is charged with the unlawful and 
willf'ul importation of cigarettes into Australia without the payment of 
customs duties~ There was introduced in evidence, by stipulation, the 
opinion of the chief inspector or the customs service of Australia that . 
the importation of ncases of cigarettes" in~o the Commonwealth as the per
sonal property of an officer of the United States Army without the payment 

·of .import duties would constitute a violation of Australian law. As ao
.. cused by his plea· admitted all of the elements of the offense charged, it 
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becomes unnecessary to determine whether the statement of the inspector 
of the customs service was a correct interpretation of (or furnished 
adequate proof of) the law with reference to the importation of goods 
into the Conunonwealth of Australia by American officers. 

The evidence clearly establishes that ln th.e course of an official 
investigation accused made false statements to an Inspector General well 
knowing that such statet1ents were untrue. 

50 Accordingly, the 13oard of Review is of the opinion that the 
record of trial is legally sufficient to support the findings of the 
court and the sentence. 

Judge 
Advocate. 

Judge 
Advocate. 

1st Indorseme t 
Arnry Service Forces, Branch Office of Th udge Advocate. General, Melbourne, 
Victoria, 20 March, 1944. · To: Commander-in-Chief, Southwest Pacific 
Area, A.P.O. 500. 

1. In the case of Captain Theodore W. Eastland (0471475), 9lst 
Replacement Battalion, AAF, attention is invited to the foregoing holding 
by the Board of Review that the record of trial. is legally sufficient to 
support the sentenc~f which holding is hereby approved. Under the provisions 
of Article of War 5~, you now have authority ~o order ·the execution of the 
sentence. ..:-. . 

2. When copies of the published order.in this case are forwarqed 
to this office they should be accompariied by the ,t9reg0ing holding and 
this indorsement. For convenience of reference and to facilitate · 
attaching copies of the published orAer to the record in this case, piease 
place the file number of the record'in brackets at the end of the published 
order, as follows: 

(CM 1-1024) • 

ERNEST H. BJRT, 
Brigadier General, u.s. Army, 

Assistant Judge Advocate General. 

(Sentence ordered executed. GCLK> 1, USA.FFE, 22 Mar 1944) 
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. .lBllI SERVICE FORCES 
In the .Brancll. Ottice of ?he Judge J.dYOcate General 

Melbourne, Victoria, 
Australia. 

Board ot Renn 

CM .A.-10)2 22 Jlarcll, 1944. 


U I I 'f I D S 1' .A. 'f B S 
Trial b7 G.C.11., COlmlned 

Te at Headquarters, Fittll .A.:lrI 
l 
 Force, 28 Ja.nna:ey, 1944. 


Captaill JAKES E. CRANE Dismissal. 

(0417942), 9lst Repl.ace

aent Battalion, AU. 


HOLDOO h1' the. OOARD OF REVIE1 

STAGG, BOBmS, and KmU'HI, 


JUdge .ldTOcates. 


1. The record ot trial 1n the case ot the officer 111111ed aboTe 11.U 
been examined h1' the Bo&rd ot Renew am the Board submits this, its opinion, 
to the Assistant Judge J.dTOcate General, BrancA Office of 1'he Judge Advocate 
Generl!l,_Mel.bourne, V1c~r1a, Australia. . · . · : · 

2. The accused ns tried upon the ·follo~ claarges and 1pe"iticationa1 · 

CHARGE I: Violation ot the 96th Article ot 'lar. 

Specification 1: In that Captain James E. Cr&D81 present]J" 

assigned to 91st :lleplaceaent Battalion, AU, then COll'.
1!9nd1ng otticer, 4th J.irdrome Squadron, did, ~n or about 

.30 Kq, 1943, wrongtul.17 and unla~ purchase troa the 

~ lxchange or Colllldsaaey on bo&rd the u.s.s. Jlormcsea . 

while enroute tro111 San Francisco, Calltoi'nia to APO 923• 

tor an unauthorised purpose, to-wit, re-sale, approxi
11ate],y titteen cases, consisting ot fitt,- cartons each, · 

ot Allerican brands ot cigarettes, and subsequent]J", OD•·' 

or about 8 June, 1943,.sell the sue to J.uatrallaA 

c:iv1llana tor his own personal profit. 


Specification 2: In that Captain James I. Crane, present],y 

assigned to 9lst Repl.ac8lll8nt Battalion, J.J.7, then com

manding officer, 4th ilrdrome Squadron, did, on or about 

4 June, 1943, wrongtull,y and unla~ and without pq

aent ot Australian customs iaport duties, bring into . 

Australia tor unauthorised purposes, to-wit, resale, 


. approxiute],y six cases, consisting ot. tift7 cartons · 
ea.ch, ot American branda ot cigarettes, beiJJC tu: tne 

. and to~ the use of United States armed forces on foreign 
duty, and subseque11tl7, on or about 8 June, 1943, sell· 
the same to Frederick D. Dand, an Australian cirtlia:a:a, 
tor the sum or one hundred titt7 powxts, thereb7.mak1Dg 
a personal:profit ot approximate],y one hlllldred eight.. 
pounds, Tal.ue appro:xillatel.7 t350.00 1n Allerican currenc;r. 

http:wrongtul.17
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Specification ): · In that Captain Ja:mea E. Cran91 presently 
assigned to 91st .Replacement Battalion, W', did, at 
divers ·dates and at divers times during the month of 
June, 194.3, at Brisl:e.ne, Queenslrurl, while Commanding 
Officer of the 4th Airdrome Squadron, wron.,."1'u.1.ly permit
of'ficers and enlisted men ot the 4th Airdrome Squadron 
to use United States Amy motor vehicles in the trans
action or private business for their personal profit, 
to wit, the sale of tax tree American.brands of ciga
rettes purchased trom e.nA.my Exchange, to Australian 
civilians. 

· Specification 4: ·In that Captain James E. Crane, presently 
assigned to 9lst Replacement Batta.lion, ill, then Com
manding Officer of the 4th Airdrome Squadron, did, 
aboard the u.s.s. litormacsea, en route between San Fran
cisco, California, .and APO 92.31 on or about 25 Mey, 
1943, wrongf'ully borrow $150.00 from Sergeant Emmett, 

. J. Hatchell, 4th Airdrome Squadron, e.n enlisted man 
. then under his command• 

. 
CHARGE II: Violation of the 95th .Article of War. 

Specification: In that Captain James E. Crane, presently 
assigned to 9lst Replacement Battalion, W', then Com
manding Officer of' the 4th Airdrome Squadron, did, at 
AFO 929 on or about 4 Jb'vember, 194.3, with intent to 
deceive the Collllllan:ling General, Fifth Air Froce, of
ficially state under oath to llajor :Edward D. Markham, 
Start Jndge Advocate, ·AdTaDC• Echelon, Fifth Air Force, 
and to llajor Charles E. Fulton, Inspector General's 
Department, Fifth Air Force, that be, the· said Captain 
James E. Crane gav' American cigarettes, parchased by 
him trom an Arrsrr Exchange, to First Lieutenant Herbert 
Linne, then Sul'P11 Officer of the 4th Airdrome . 
Squadron, to be distributed among the enlisted men of 
said squadronJ that he did not sell a.rt1' cigarettes;
that he never received a.rt1' monies in return for ciga
rettes J that be did not advise ~ personnel to •keep 
their 11.eutha shut• about matters under investigation
b7 the Inspector General'• Department, 'Fif'th Air Force; 
that be did not receiva a written communication tro11 
First Lieutenant Thomas J. Roper, requestirig that 
certain American cigarettes purchased by the said First · 
Lieutenant Thomas J. Roper from an Artir7 Exchange' be 
sold and the monies received as the result of the 
sale forwarded to the said First Lieuterant Thomas J. 
·Roper, all or which statements were known by him, the 
said Captain James I. Crane, to be ~e in that be, 
the said Captain James :z. Crane, at no time gave to 
First Lieutenant Herbert Linne, then Supply Officer ot 
the 4th .Airdrome Squadron, arq American cigarettes pur;.. .. 
chased b7 him, the said CaptailiJ:ames E. Crana,·tor 
distribution to the enlisted m.en:of the squadron; 1n 
that. be sold cigarettes ·to Frederick D. David, an 
.Australian civilian, 1n that he did recei-re the sum .. 
of' 'liJ..50/·/-, Australian 11on97, wl.ue ot $484.20 in 
American QUrreJl01', from Frede1"ick D •.David, an Aus• 
'!;ralian civilian 1n return for .cigarettes1 1n that 
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he did advise Sergeant Emmett R. Hatchell and 
Technical Sergeant Wayne L. Smith to keep •their 
mouths shut• about 1111!1.tters under investigation 
by the Inspector General's Department, Fii'th Air 
Force; in that he borrowed $150.00 from Sergeant 
:Emmett R. Hatchell, an enlisted man of the 4th 
Airdrome Squadron; in that he did receive a 
written communication from First Lieutenant 
Thomas J. Roper requesting that certain American 
cigarettes, purchased by him, the said First 
Lieutenant Tho.mas J. Roper, be sold and the · 
monies received. as a result of the same for
warded to hilll, the said,First Lieutenant Thoma1:1 
J. Roper. 

The accused pleaded not guilty to all ch&rges and specifications. He was 
found guilty of Charge I, specification 1, except the words •approximately 
fi.tteen cases•, substituting therefor the words •an unlm:>wn number of cases•J 
of specification 2, Charge I, gullt7 except the words •approximately six 
cases•, substituting therefor the words •an unknown number of cases• and 
guilty ar specifications 3 and 4 of Charge I and of Charge I, and guilty 
of Charge II and its specification. He was sentenced to be dismissed the 
serrtce. The reviewing authorit7 approved the sentence and the confirming 
authority confirmed the same but approved. only so much of the findings of 
gullt7 of specification 2 of Charge I •as involves a finding of gullt7 of 
the specification except the words 'approximately six' and the words 'thereby 
:making a personal profit of appro:d.matel7 one hundred eight pounds, value 
approximatel.7 $.350.00 in American currencyn. · · Pursuant to Article of War 
sot, the record of trial was forwarded to the Board of Review, Branch Of'tice 
of The Judge Advocate General, Melbourne, Victo~a, Australia. 

3. The evidence shows that accused was the comma.Dding officer of the 
4th Airdrome Squadron, which left San Francisco, California, on 17 ll&Jr, 1943, 
on the.S. s. llormacsea, arriving at Briabane, Australia, on 4 June, 1943 (R. 7). ' 
During the voyage the post exchange officer of.the ship stated to the officers 
that cigarettes could be purchased. from the exchange in case lot quantities 
and resold to the Officers• Club in Bt-isbane and also in numerous other places. 
The cost price from the exchange was $22.50 per case, each case containing 
fi.tt7 cartons (R. 16). . . . 

A number or officers bought approximatel7 ·aixt7.;one eases oi'cigarettes 
an:i had their names stenciled. on the wooden sides of each case. First Lieu
tenant Harr,y J. Dickl,tl, of accused• s collllll8J:ld, took charge of all the cases of 
cigarettes so purchased. by the officers when th97 were unloaded from the ship 
a?Xi checked the number of cases against a list given him by the officers of 
the mnber of cases each had purchased, the total being sixty-one cases. 
This also included. seven cases purchased tor Sergeant Smith (R. :32). The 
name or acoused was rt.enciled. on some of the cases (R. 47). Among others 
who purchased some ot these cigarettes was First Lieutenant Thomas J. Roper 
of the 4th J.irdrome Squadron. He bought eight cases which were. stored in 
the supply rooa at Camp lluckl97 along with those purchased by the other of
ficers. Upon being transferred four ~ after his arrival in Brisbane to 
Port Moresby he wrote accused to •get rid of -iq cigarettes• (R. 17). The 
letter ;:equested_aocuaed to get Sergeant Smith to dispose of the cigarettes 
as he ,LLt. Rope.ti was running out of mon97. Start Sergeant Douglas G. Anders, 
of accused's unit, handled the otticial 11&il and heard accused tell Sergeant 
Saith to sell Lieutenant Roper's cigarettes first •before he sold his own 
or those of a:q other otticers as Lieutenant Roper was in need of cash11 (R.l.30). 
Subsequent17; accused.paid to Lieutenant Roper the proceeds froa the sale ot 
one case af'ter having deducted. for purchases made b7 accused for hilll in Bt-is
bane (R. 20). , . · · 



bi,) 
In June, 1943, Mr. Frederick D. David, a chemist or Brisba.M, was 


approached by accused who asked his help in disposing of some American 

cigarettes, which accused stated were braods or Camels, Lucky Strikes, 

and Chesterfields (R. 55) and were "his property and his privilege am 


. his right, without aey incumbrances, to dispose of at will" (R. 54). 
Accused agreed to •recompense" Mr. David for his asSistance. lilr. David 
made arr&Dgements for the sale of an undetermined number or cases of 
cigarettes arrl shortlr thereafter gave accused his personal check for 
IJ.50 {approx. $483.00). Mr•. David further testified that the cigarettes 
turned out to be of the brand 11Raleighs" and that he got a "kick-back" on 
the purchase. Accused never did •recompense" llr. David for •putting the 
deal through" (R. 55). The check was introduced in evidence and bore 
~e indorsement of •J. E •. Crane• (Pros. Ex:. A). 

. First Lieutenant Herbert Linne was Supply Officer of accused's unit. 
He testified that at DO time did accused ever turn over to him for distri 
bution t~ the enlisted personnel of accused's unit &rf1' cigarettes purchased 
by him L accused../ personally {R. 66}. . . . 

Technical Sergeant Joe F. Willson, testified that he was supply 
sergeant for accused's unit. In the supply room were two groups of ciga
rettes stacked separately, thirteen cases of "organizational cigarettes" 
and sixty cases belonging to the officers, of which between ten and fifteen 
cases had accused's name stenciled thereon (R. 139). That accused stated 
to him to •store them in the supply room and .they would be taken care of 
later. * * * that Sergeant Smith would be coming in from time to time to 
pick up the cigarettes and to go ahead and let him have them• (R. 140-1). 
None of the thirteen cases of cigarettes belonging to the unit had &rf1' 
markings thereon (R. 145). 

Technical Sergeant Wayne L. Smith, the transp0rtation non-commissioned 
officer of accused's unit, testified that he used a compan;y weapons carrier 
to haul cigarettes from Camp Muckley into the city of Brisbane. He made 
approximately ten or twelve such trips and on one occasion accused was 
present when he loaded several cases of cigarettes in the weapons carrier. 
This witness never sold a~ cigarettes for accused~rsonal.J.y• (R. 81) 
but on one occasion he was asked by accused if he L witness../ had sold &rf1' 
of Lieutenant Roper's cigarettes and upon advising accused that be had 
sold one case, he then paid accused the proceeds from such sale (R. 76). 
When the unit moved to Tsili Tsili, New Guinea, witness learned that there 
was an investigator asking the enlisted men about the •cigarette deal•. 
Witness advised accused of this and accused replied •Just keep still about 
it and forget about it" (R. 77). A day or two thereafter witness asked 
accused's permission to go to Nadzab and see 11Figarole and find out if he 
had said a~ing and if' he had made a signed statement to the investigator 
and if he had not to tell him not to". Accused replied 11Meybe it is a 
good idea. Maybe you had better go on ug11 (R. 77). · . -

Private First Class Charles II. 
' 

Figarole, of accused's unit, testified· 
that.on two occasions accused was pre11ent when cigarettes were loaded on a 
unit weapons carrier (R. 96) and that on one of these· occasions, when the 
truck was backed up to the supply room "Captain Crane was in the rear 
standing right next to Sergeant Smith, air" (R. 100). 

Sergeant Emmett R. Hatchell of accused's unit testified that while on 
the ship coming from San Francisco to Brisbane, Australia, he turned over 
to accused tor safe-keeping the sum or two hundred dollars. Accused, . 
subsequent to the arrival of the ship at Brisbane, borrowed from him of this 
amount one hundred fifty dollars, stating at the time that when the money 
was returned to him ["HatchelJ] it would be doubled. About a week or ten 
days after the arrival of the unit accused paid Hatchell one hundred pounds 
(R. 127). Several months later accused had a conversation with this wit
ness relative to the investigation being conducted by the Inspector General's 
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office during which accused stated to witness •to say nothing of anything 

about the money, that he'had borrowed from me ***or about the amount I 

received from him" (R. 125). · 


Major Charles E. Fulton, I.G.D., of the Fifth Air Force, testified that 
on the 4th of November, 1943, in·comrany with Major Edward D. Markham, J.A.G.D., 
Captain Atherton and Corporal Hall, he interviewed accused. After due warning 
as to his rights accused was sworn and stated that he had purchased five or six 
cases of cigarettes from the post exchange officer aboard the s. s. Mormacsea, 
but that he had used approximately a case and a half for his personal.use, 
and the remainder had been given to Lieutenant Linne, the unit supply officer, 
to be distributed to the men along with the squadron-owned cigarettes. That 
at no time did he ever receive any monies for the cigarettes nor had he ever 
sold &ey'(R. 109). Accused denied having ever advised any of the enlisted 
personnel •to keep their mouths shut and not give testimony in this investiga• 
tion". He lilcewise denied having ever borrowed any money from enlisted men 
nor h&d }!e ever r~ceived a letter from Lieutenant Roper regarding the sale 
of his L Roper's_/ ci~ettes (R. 109). Major Markham corroborated the testi 

· mo:n;y of this witness (R. 101-106). · 

llr. John J. R. Crawford, Home Consumption Office, Customs Derartment, 
Brisbane, Australia, testified that for forty-three years he had been in the 
customs service for the Commonwealth of Australia, and at present was Senior 
Inspector. He had inspected the inward manifest of the s. s. Mormacsea ar
riving at Brisbane on 4 June, 1943, and that such manifest showed no psJ'lllent 
of duty upon any cigarettes by Captain James E. Crane (R. 113). 

Witness identified, and the same were introduced in evidence, the Customs 
Act of 1901-1925 and Statutory Rules No. 210 of the National Security Act 1939
1943 of the Commomrealth of Australia (Pros. Exs. 2 and 3). The Customs Act 
provides among other things 

"Goods shall be subject to the control of the Customs 

as follows: - (a) As to all goods imported -- from 

the time of importation until delivery iK>r home con

sumption or until exportation to parts be1ond the seas• 


(Sec. 30) (R. 120).~ 

Witness' stated that pursuant to that act a duty of J.38/10/- is imposed on.each 
case of cigarettes importeii by individuals into the Commonwealth of Australia. 
He further testified that it was his opinion that the bringing into Australia 
by individuals of case lots of cigarettes was a violation of the customs laws 
of the Commonwealth of Australia, unless the import duty was paid thereon • 

.Acoused elected not to testif'y1 and the defense called as its only witness 
First Lieutenant Herbert Linne, who testified that he had heard Private Fig&role 
state that he had a grudge against accused and that any evidence he might give, 
it called to testify, would be unfavorable towards accused (R. 151), and 1 1 
hope he gets what is coming to him" (R. 153). Witness again stated that ac

.. cused did not turn over to him any cigarettes for distribution to the enlisted 

personnel of the unit. 


Detenae Counsel offered in evidence a letter dated 17 March, 1943, signed 
by Colonel Bernard·T. Castor, recommending accused for promotion. Also a 
letter of conmendation dated 13 November, 1942, signed by Colonel John E. Badle 
and indorsements of Brigadier General Robert JI. Webster, Lieutenant Colonel 
Robert 11. Lee and Captain Homer T. Hill, for energy and efficiency and ax•· . 
oeptionallT aeritorious service which accused had displayed during the Seciolld 

·Arnl;r maneuvers, and directing that suoh letter be attached to accused's 

efficiency.report (Der•. Ex. A and B). · 


4. rhe record contains sufficient evidence to support the findings ot 
, ' guilt7 ot each charge and specification. There is no question but that accused 
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purchased cigarettes, from a post excbangeiand sold some to an Australian 
civilian at a profit. Specii'ication 1 alleges the sale by accused to 
Australian "civilians". The record contains evidence as to one sale to 
an Australian civilian of an undetermined number of cases of cigarettes. 
Such conduct is a clear violation of A:rury Regtllations 210-65, March 19, 
194.3, as ameooed, and is proscribed by Article of War 96. . It is clear 
that accused brought the cigarettes in question into Australia for the 
pUrpose of resale and paid no duties thereon. The court had before 
it the custom laws of' the Commonwealth of Australia (Pros. Ex. 2), and 
the Senior Customs Inspector testii'ied that under such law the duty on 
each case of cigarettes so imported was 'J..38/10/-, and that accused did 
not pay such duty. Such interpretation of the· custom laws of Australia 
by the Senior Inspector was properly admitted ineviden~e • 

. . 
"The existence, contents and character of the foreign 

law must be proved. This mq usually be done, in the case 
of a foreign statute, by reading it from a printed book pur
porting to contain the statute in question; and which is 
properly attested or authenticated as a true copy of'the statute 
by the supreme executive authority of the foreign country; or 
which is otherwise satisfactorily proved to have been published 
by proper authorit7 and which is shown to have been received 
as proof cir the statute in the courts of the foreign state.
* * * A practicing attorIJey of the foreign state, or some 
other person, official or otherwise, who has had some practice 
in the courts of the foreign state-, and who is familiar with 
its laws, may testify to his lmowledge or opinion as to what 
that law is.• (sec. 812 (764), Underhill 1s Criminal Evidence, 
p. 1485). - . . 

•In an action based on a statute of a foreign country, 
which must be proved, while the statute itself must ordinaril.7 
be proved by a duly authenticated copy, the introduction of 
such copy does not render inadmissible parol testimoey o:t per
sons learned in the law.of such country to prove the construction 
placed on the statute by ita courts or the unwritten law of the 
country affecting the.right of recovery, to aid the court in 
correctl.7 construing and applying the statute; and such ~esti
moey is peculiarly appropriate and should be received where the 
statute is written in a foreign language and the copy introduced 
is a translation." .(Mexican Nat. R.Co. v. Slater 115F, 59.3J 
aft. Slater v. Mexican Nat. R.Co., 24 S.Ct. 581, 194 U.S. 120). 

The evidence is clear that United States Arrri:y motor vehicles were used 
. in hauling oases of cigarettes for the purpose . of resale. Accused had full 

knowledge of such acts. The use of goverlllllent property for private purposes 
is·pro)libited and is a violation of Article of War 96. That accused did 
borrow the sum of $150.00 from an enlisted man is established by the evidence. 
The fact that the same was repaid with a substantial profit to the lender in 
no manner detracts from the offense. 

The talsit7 of the official statements made to the Inspector General by 
accused is proven b.r competent witnesses and the evidence of such is undis
puted other than by accused 1s plea. The sentence of the court ·is authorized 
and the Board of Review finds no grounds upon which the findings ot guilt,. 
should be disturbed. 

5. For the reasons stated above the Board ot Review is of 'the opinion 

6. 
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~t the record ot trial is legan,- sufficient to support the fudings 
.of the court as contU,.ed, and the sentence. . 

~~-~·
ludge ld..oate,' • • .:u. . . . 

.-U~1,,g; J:udge Advocate •. 
Li;u~ColOtlel, J.A.G.D. 

t lndorsement 
e of the Judge Advocate General, Melbourne,Anq Service Forces, Branch Of 

· Victqria, 24 March, 1944. To: Comiander-in-Chief1 SWPA, A.P.O. 500. 
. . 

l~ In the case of Captain James· E. Crane (0417942), 9lat Replace
ment Battalion, AAF, attention is invited to the foregoing holding by 
the Board of Review that the record· of trial is legally sufficient.to 
support the sentence, ~hich holding is he:;oeb;y"approved. · Under the · 
provisions of Article of War 50!, you now have authority .to order the 
.execution· of the sentence. · 

2. When copies of the published order in Wa case are forwarded 
to this office they should be accanpanied by-the foregoing holding·and 

. this indorsement. For convenience of reference and to facilitate 
attaching copies ot the published order to the record in this case, 
please place the .tile numb!'r of the record in brackets at .the end of 

. the publisned order, as follows: · 

(CK A~l032) • ~~ 
. ERNEST H. WRT, 

Brigadier ~neral, U.S. Army, .. 
· Assistant Judge' Advocate General~ 

(Sentence ordered exr..cuted. Gell) 2, USAFFE, 26 :r.&9.r 1944) 

7. 
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ABJa.' SERVICE FORCF.s . 

In the Branch Office ot·'l'he Judge Advocate General 
Melbourne, Victoria, 

Australia. 

21 April, 1944.
Board ot Rsview 
Clf A•l0.3.3 

UNITED STATES ) 	 Trial by G.C.M., convened at 
Headquarters, Ease Section 

v. 	 . ~ No. J, u.s.A.s.o.s., A.P.o. 
,. 92.3, 7 December, 194.3. Dis

Second Lieutenant REX E. missal, total forfeitures,
CORLEW (0-llllOOO) I ·CE, confinement for tll'O 7ears. 
839th Engineer Aviation United States Disciplinar7
Battalion. Barracks, Fort Leavenll'Orth,l 


Kansas. 

HOLDING by the :ooARD OF REVIEW 

STAGG' ROBER.l's, and lroRl'HI, 


Judge Advocates. 


1. The record of trial in the case ot the officer named above has 
been examined by the Board of Review and the Board subltits this, its opinion, 
to the Assistant Judge Advocate General, Branch Office of'The Judge Advocate 
General, Jlelbourne, Victoria, Australia. . 

2. The ac~used was tried tipon the following charge and specification: 

· CHARGE: Violation of the 92nd Article 	of T'ar.· 
-·~, 

Specitication: In that ~-·.z~ Corlew, 2nd Lt., CE, 839th' .. 

Engr. Aviation Bn, AFO 9231 did,~ 9231 on or about 

25 October, 194.3, with malice aforethought, w~,· 

deliberately, feloniously, unl.allfully, and with pre

meditation, kill one.Charlie Culver, M, CO 01 839th 

Engr. Avn. Bn, AFO 923, a human being, by shooting him 

with a pistol. · 


The accused pleaded not guilty to the specitication and the.charge and was found, 
ot the specification, guilty, except· the words •nth malice aforethought, de--. 
liberately, and with premeditation•, and not gullt7 ot the excepted words; ot 
the obarge, not guilty., bat guilt7 of a rlolat~on ot the 93rd Article of War. 
He was sentenced to be dismissed the service, to tortei1' all pq and allowances 
due or to become due, and te be confined at hard labor for five 7ears. The 
reviewing authority approved the sentence. The confirmiDg authority confirmed 
the sentence, but reduced the period of confinement to two 7ears. . The United ' 
States Discipl.iJJar;y Barracks, Fort Leavenworth, lansas 1 is desigm.ted as the 
place of confinement. Pursuant .to Article of War 50!-, the record ot trial was 
forwarded ~o the Board ot Review,· Branch Office ot The Judge Advocate General, 
Melbourne, Victoria, Australia. · . , . • .. 

3·. The evidence tor the prosecution and the defense is so closely related 
in man;y aspects' that it will largely be t:t"eated collective~. · 

. ~ .. \ 
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On the afternoon of 24 October, 194.3, deceased~ Privates Hubert Harrell 


and.William Piner, all of the 8.39th Engineer .lrlation Battalion, met at the 

colored Service Club near Camp Doomben, Queensland, Australia. At about 

61.30 that evening they started drinking (R. 16). Deceased and Private 
Piner consllllled two quarts of wine and each had about three drinks of whisker. 
Later in the evening they took a tram and got off near a caf'e which deceased 
&.¢ Private Harrell entered • Standing in line, and waiting to be seried, 
was Second Lieutenant Rex. E. Corlew, the accused, also of the 8.39th Engineer 
Aviation Battalion. An altercation developed between accused and deceased. 
One version, as testified to by deceased 1s companions, was that when deceased 
went to the counter to order sandwiches, accused •shoved him• in the chest. 
Another, as testified to ·by accused and other witnesses was that deceased 
stepped on accused 1s foot and accused pushed him back telling him •to be 
caref'ul.• (Pros. Ex. B). Deceased then became very abusive say1i:ig to accused 
•I'll get you sooner or later, we know you, C'-od-damn you; we work in your 

motor pool." Deceased was restrained .fl:'Om attackizlg accused b;r Private 

Harrell and some other enlisted men. _ Deceased and his two companions then 

left the caf'e, going toward their camp. Corporal Yinlon B. Pelham of the 

7.38th 11.P. Battalion, testified that the three.•decided to go on up the 

street,·and they were practically out or sight, but not hearing; and they 

were still shouting and cussing•, • Accused then left the cafe walking 

towards Camp Doomben. Corporal Pelhaa directed some white soldi4'rS to • 

•follow hill on up the street and see that the negroes didn't hara the Lieu
tenant• (R. 70). - · · · . - · · · ,. . . 

.ls deceased and his two companions approached their camp, Start Sergeant 
Warren c. SpameD,T, the sergeant of the guard, met them •coming up the street•·· 
and told them to •quiet down, they were making too much noise, and to behave . 

· themsel'YH• (R. .32). They were allowed -to enter camp. At this time Private· 
Harrell -..sn•t drunk• . but •ha"d been ¢rinking•, and the other two were •quite 
drnnk• (R. 75). Pri"fate Joe ErJanc, a guard, stated that deceased was · · 
•drunker than all or the11 put together" and that when he lralked through the - .. 
gate •be hollered o,Yt he was going to kill an oZ..ficer, or something like that~
* * * one or them L deceased and his companion.§/ said he would have a Lieu- · 
tenant busted to Private • (R. 75). Deceased was •yery mad, angry• and 
Private James I. Lock, one or the guards on duty-, testified that he •took * * * 
as a threat• the statements made b;r deceased (R. 78)_. . - · . · 

·shortly after the men entered the gate Sergeant Spa11eD,T was notified 
that accused wanted the men placed under arrest. Deceased and his two · '. 
companions were arrested and" brought to the guard tent: Accused, acooapanied ~-
by Lieutenant Gabriel L; Jlalls, then appeared and said hi! wanted them pls.ced 

· in confinement and held. under a charge or being •drunk and disorderly• (R. 351 
7.3, 74). Deceased began nearing at accused 8&1'ing that he ..Ould kill hill 
and •called hiJa a bastard and a son-or-a-bitch a number or times•. Deceased 
and his C?mpanions_nre yery noisy and boisterous, so much so that.someone 
from a tent nearby occupied by officers 11stuck ;they head out and complained 
about the noise• (R. 86). They refused to go with the guUds trom the guard. 
tent to the tent where they were to be confined with other prisoners, demand
ing that ther first see their com:i::aD,T com.man:ier (R• .35, 56). The sergeant 
of the guard sent for the Officer of the Da7~ and also tndeavored to reach the 
colored men's coape.n;y commander (R• .36). Accused lett and went to his tent. 
He borrowed a clip or aaaunition from Lieutenant Conro7, ·One or his tent aa.tes, 
saying that •be wanted to put two or three men in the guardhouse that he had 
some t~uble with.• (R. 64). He secured his pistol, strapped it on_., re

. turned to the guard tent and •told them f deceased and Private Pine.V to go 
. up to the guardhouse, and they still refused• (R. 37). . Deceased and Piner 
· were standing on the board walk in front ot the guard tent. Deceased again 

began swearing al accus,td. •***He made a number or threats that he would 
kill hiJa * * * L sayinz/ I will kill 7ou, you son-ot-a-bitch• (R. 87), . ......· . 

2. 
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11 throwing his hands around• (R• .38, 52, 88), and •there was a lot of arguing 
back and forth * * *" {R• .3.3). All three were cursing the accused, using 
•au kinds of words * * *many times• (R• .36). For ten to fifteen minutes 
(R. 5.3) •these colored soldiers continued almost unabated this abuse, this 

boisterous conduct, and there was no let up ill i.D at all.• · 


Accused told them to keep quiet. Deceased "said that wasn't the 
Lieutenant's business to tell him. to keep his mouth shut, he had a right to 
talk if he wanted to, he was a soldier in the u.s. Arrq, and an officer 
couldn't tell him to shut up• (R. ;6). Deceased said something about ac
cused 11being scared and he wasn't through with him yet, and he knew him• 
{R. 58). . T/4 Gillis Williams testified 11* **The last thing I heard, 

Private Culver was pointing at Lieutenant Corlew and he mentioned he 

would kill him" and called him a number of vile names (R. 87). Accused 

then drew his pistol, pulled back the slide, and shot the deceased, the 

bullet entering his abdomen. Deceased had ma.de no motion to cart7 out 

his threats {R. 44, 91), h~ did mt •step forward" or "double his fist• 

{R. 88) but continued to stand on the board walk {R. 89) •. Du.ring all 

this time, accused 1 who was standing about 6 or 8 feet awq {R• .3.3,·54, 

89; Pros. Ex. D, p. 4) had_ said nothir.g {R• .37, 54).· 


Accused then hand~ his pistol to Sergeant spalien;r, who. illmediatel.7 . 

returned it to accused sta_ting •;I was about to let/ shot_,go JVself". _ In 

explanation of this statement he. testified "* * * they_f_were getting · 

pretty wild * * * I wouldn't sa:r to shoot and kill Ma. I would have 

shot over their heads to quiet them' down" {R. 42). Accused waited at_ · 

the scene of the shooting until the arrival of the Officer or the Day to 

whom he surrendered his pistol. . 


J.t the t:lae or the shooting six or seven aemb9rs or the guard were .in' 
the immediate Ticinit,.. Sergeant Spaaen;r and another guard had secured . . 
loaded carbines becaUse •it seemed like the situ,ation might get·'out.> or hand.· 
They wouldn 1t do an;rthing we told them to {R.· 34). : * * *I thought I m:r -. 
have some trouble with them. * * *The7 might tr.r to run an,. or something 
like that" {a.· 45). About forty-tin 11.embers__ or the guard were avail.able in 

, 	the illlnediate area (li. _.36, 44) • Heither Sergeant Spe.men;r · nor ~ ot _the _ _ -, 
guards present, made an;r ,.ttempt to suppress the ool'Jduot or deceased and 
his two companions.. The sergeant stated •• * *we didn't dO an;rtllng. Just . 
waited on the Officer or the Da7 to come down. • ·We thought he . could handle 
the situation better than n co1ild• (R. 37, 46)• He thougbt•ncould 
have handled the situation• {R. 42). The sergeant and other witnesses 
saw no danger or bodil.7 harm being. inflicted b7 uc:1eased (R. 43). One or. 
the guards who n.s standing about five feet,.trom·-accusecl testU'ied that 
•at that ti.me I didn't see an;r J'e&SOn tor the Lieutenant to shoot hia.'• ill 

the guards were there, and two or us nre armed, and I na in a position; ' 

.to stop him U' he did al\Y'thiDi• (R. 57, 61) • 


- I 	 ... 

· Deceased n.s taken to the 172nd Station Hospital where, shortl.7 after

his arrival, he. died r~ ·the effect~ or his wound {~ 12)., · 


• • • • ·, f • t ...• . .',~ ' 	 . 

The prosecution introduced iii eTidence (Proa: IX. D) a statement given 
by- accused to ll&jor- Leslie c. Winters (R. 65) who was_ conducting an inquest 
on· the dq tollowiDg the shooting. · · J.ccuaed ~en atated1 

- ..__ * * Theii the Otticer or th~ Day bad 111.lt come back~ - The 

Sergeant of the Guard couldn't.get them to go·to the guard 

tent. I got scared and nervous~ and got iq· gun out or 'fllJ'.' 


.. toot locker and was going to wait until the Officer of the 

·Da7 came back. This', bo7 started shak1 ng his fist h 1llf . 

__f'ace. .. I shot hia. ' 


••• 
" . 



•Q-• 	Did he do anything more than shake bis fist at ,-ou? 
A-- No. 

Q-- How close to ,-ou was he at that time? 
A-- About 3 or ·four paces.· ·· 

Q-- Was he within arms reach? 

A-- No. 


. / 

Q-- Was he in possession of 8.rJ1 weapon at that time that 

;you could sa;y?


A-- No, not that I could.see. 


*** 
"Q-- Was· Pvt Culver standing still at the time ;you shot? 
A-- I couldn't sa;y. · 

.· 
Q-- Was he moving forward or backwards or sidewards? 
A-- He raised his fist telling me what he was going to do .· 

alld cussing me alld I don't know now what did happen. · 

q-- In.7our opinion waa Pvt Culver d.rlmkT 

A•• YH • • , . (Proa. Ex. D, P• 3) • .· · · 


• 
. 

• •· 
. : 	 . . . 

•Q•• 	Were ,-ou in UI1 tear or actual bo~ tear at the · 
time ;you shot Pvt Culver? . 

A-- Yes, Ins getting scared, I was afraid the7 were 

going to follow me otf. He kept threatening he was· 

going to get me. 


Q-- Although ;you mar have anticipated that PTt Culver . 
would follow,-ou later on,. at that moment were ,-ou in 
a.rrt bodU., tear? · ·· ' . · 

A•• Yes, I ~ought he was goilli to tey to tight •• age.iii. 

Q•• When 7ou said before that he was about three or tour 

paces trom 7ou at that time, 7011 meant .that he was a 


· distance of 9 to 12 teet &'ft1 trom 70u? '· 

A-- Bo, about 8 feet. 	 · 

*** 
. . .

•Q--	 Who all was present at the time the shot .... actuall.7 
tired? · · 

A-- The members• ot the guard, quite afew were there. Thq 
were mos'tli over b,r the end row ot tents. . . 

Q-- Were there some ot them standing within as close as 

two or three feet of ;you? . 


A-- Yes: · · . · .. ·. 


Q-• How man;r of the members of the guard were there? 

A- About 12 or 15. 


Q•• Were there an;r men who had made an;r attempt to restrain 
Pvt Culver? . . . 

A•• Juat to talk to hill arid tey to eet hill to eo to the 
guard tent.• · (Pros •. Ex. D, P• 4) • . ._. . · · . · . · 

. 4. 
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. Accused elected to be sworn and testify. He recounted the incident at 

the cafe (Pros. Ex. B) and his subsequent ordering the guard at Camp Doomben 

to arrest deceased and his two companions. He rel.ated going first to the 

guard tent, then leaving and arming himself and returning. The cursiog b;r 

deceased and the threats were substantially as previousl7 testified to b;r 

other witnesses. As to the actuallshooting: •This Culver kept talkiog to 

me, walking back and forth, and calling me names. He said, 'I'll get 7ou 

later,~ am going to get 7ou, 7ou son-of-a-bitch', and he started out and 

threw his hands out, and that is when I shot the bo7. · I aimed to shoot 

him low. I was shooting him low. I honestly' didn't mean to shoot him high•


· (R. 	109). · · ._ · 

•Q. Lieutenant, wey did 7ou shoot him? 
A. 	 He was fixing to, he was going to get on me. He 


said he was going to get me. 


Q. 	 Did he make any motion toward 7ou, Lieutenant? 
A. 	 He made a motion like he was flling.to come, like 


he was going to step towards me. 

' . 

Q. 	 Did he advance towards 7ou or not? 
A. 	 I didn't wait until he did, but he started to make 


that motion." (R. 109). . 


.i Accused stated that his· reason for remaining at the guard tent a.tt~ the 

three soldiers had been arrested was because he was •atra:id the guards couldn't 

do aeythingwith them. . I knew it I left there ther might follow me down to . . 

'lflY tent, and I didn't know what would happen. I stqed there until the Officer 

of' the Day 'C8Jlle back to pee it I could put it down or make sure the7 were 

arrested so the7 wouldnll\; be too apt to follow me• (R. 111). · . · · 


On cross-examination accused admitted' that neither at the cafe IJOr.at the 

guard tent did he see deceased with any weapon. ...·. 


. After objection b;r prosecution to its introduction was sustained, accus~ 

made a proffer of testimo!l1' that while their organization was' stationed in 

Florida a rio~ had occurred. in which two white officers were shot. Those 

guilty were never ascertained. Five men were tried but fif't,. were involved • 


.	The remainder of that fitt7 were still in the Battalion. That although~ 
order had been put out that no man should carey a knife, subsequen~ two 
hundred knives were taken from the man. , All these facts were.known to ac
cused (R. 98) • 

4. Accused was charged under Article of War 92 yith mrder.. Be ·was' ,
found guilty, by appropriate exceptions and substitutions, of the ·lesser included 
offense of voluntary manslaughter in violation of' Article of' War.9.3. lfan-. 
slaughter is defined as . · __, 

•* * * unlawful homicide without malice aforethought , , 

* * * where the act causing the death is committed in 

the heat of' sudden passion caused b;r provocation.• 

(par. 149A, p. 165, .11.c.11., ,1928). . · · · . · . 


.The evidence is clear that accused deliberately shot deceased causing his 
death. The only question for consideration of' the Board of' Review is whether 
the homicide was comitted under such circumstances that it could be considered 
justified. The record contains no evidence that at the tille of the shootiog 

·accused was in danger of"great bodi]Jr bar.II nor did he have arrr reasonable . 
grounds ISO to believe. He admits that at no tillle did he see deceased in · · · 
piJssession ot ·&!J1' weapon,. and while deceased's conduct in cursing &~threaten
ing accused was provocative, and, unquestionab]Jr accentua.ted,b7 his Ldeceaaed'V 

. ~ 	 . I 

s. 

http:flling.to


(4~) 

drunken condition, such conduct furnishes no justification for accused 
shooting him. There was no physical force, or violence, shown, nor was 
there even a simple assault committed upon accused~by deceased (par.1491, 
p.177, 14.C.M., 1928)•. Mere words, however threatening, or insulting gestures, 
are not in themselves sufficient to create a necessity for taking life (sec. 
143, p.256, 26 Am.Jur.). Accused admits that deceased was approximately 
eight feet away when he shot him, a.Irl according to his own testimoey •he made 
a motion like he was firlzlg to come, like he was goiDg .to step towards me11 • 

He further testified that he did not wait until deceased advanced toward him 
but shot him when •he started to make that motion•. There is no evidence 
that any act on the part of deceased was of a character manifestly threatening 
to life. A number of guards were present, some of whom were anied, but at no 
time did accused call on them for protection. No.element of retreat on his 
part is shown a.Irl the fact that he "intelXied to shoot low" does :not exculpate 
him· for his Unlawf'ul act. His plea of self-defense fails under the facts a.Irl 
surro~ing circumstances. The record i'ullJ' supports the courtfs findings. 

5. For the reasons stated above the Board of Review is or the opinion 

that the record of trial is legally sufficient to support the findings of 

the court and the sentence. · 


~~ , Judge Advocate. 
Lieutenant Colonel, J.A.G.D• 

lst Indorsement · 
. Al'm:f Service Forces, Branch Otrice or The Judge Advocate General; 

. Melbourne, Victoria, 23 April, 1944. To: Commander-in-Chier, SWPA, A,P.O. 500. 

I 

l. In the case or Second Lieutenant Rex E. Corlew (0-llllOOO), CE, 
839th Engineer Aviation Battalion, attention is invited to the foregoing 
holding by the Board .or Review that the record.'of trial is legally sufficient' 
to support the sentence, which holding is hereby approved. Under .the 
pl'Ovisions of Article of War 50!, you now have authority to order the 
execution of the sentence. 

. . . 
2. When "copies or the published order in" this cah are forwarded 

to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience or reference and to facilitate attaching 
copies of the published order to the record in .this case, please place the 
file number of the record in brackets at the end of the published order,· as 
follows: ~· 
{CM A-1033) ~~ 

. , ERNEST H. BURT; · · 
Brigadier General, U.s. Anq,. 

, Assistant Judge Advocate General. 

,_(Sentence ordered executed. GClil'.)·4, USAFFE, 26 A.pr 1944) 
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ARMY SERVICE FORCES 
In tho Branch ottice of The Judge Advocate General 

- - Melbourne, Victoria, -
Auatralia. 

Board of RevieT 3 April., 19~. 
CK .A.·1042-e 

UII?BD S?A?ES ) Trial by G.c.M., con:vened 
at Headquarter•, Base •A", 

To ~ u.s.A.s.o.s., A.P.o. 928,. 
) 29 January, 19~. Dia-

PriTate FRANK BESTER JR• ., ) - honorable diecharge, total 
(3406o348) • Canpany "F•, . ) forfeitures., confinement 
96th Engineer (GS) Regi ) tor lite. The United States 
ment. ) Penitentiary. Jlclleil bland, 

Waehington~ 

HOLDIIG by the BOARD OF REVIEW 

STAGG. ROBERTS, and llURPHY, 


Judge Advocatee. 


l. The record ot trhl. in the case of the aoldier named above haa . 
been examined by the Board at Review and the Board eubmi ta thi•• i ta- opinion. 
to the Aa1i1tant Judge Advocate General. Branch Office ot rhe Judge Advocate 

'General, Melbourne. Victoria. Auatralia. 

2. The accused was tried upon the following charge and apeciticaticns 

CHARGEa Violation of the 92nd Article ot ll'ar; 

Specifications In that Pri"'8.te Frank Heater. Jr•• 

Company '-'F"• 96th Engineering (General Service) 

Regiment, USASOO• APO 928. did, at the Stockade, 

US Base "A", APO 928, en or about 2: November, 

1943. with.malice aferethought. wilfully. de

liberately, feloniously, unlawi'ully and wL th 

premeditation, itab cne Ralph Sheard, Private, 

Medical Detachment, 96th Engineering (Gener&l 

Service) Regiment. USASOO. APO 928. a hl.llll.&ll 

being, with a dangero\is weapon, to YiL t, a knife, 

thereby inflicting injuries upon the said Ralph 

Sheard whioi caused hie dea.th on or about 7 


-November. 1943. 

The accused pleaded not guilty to the charge and apeoitioation and waa tound 
guilty as charged• He was sentenced to dishonorable diaoharge,_forteiture 

· ot all pay and allowances due or to beccme due, and confinement tor the term 
ot his natural lite. The reviewing authority approved the aentence and 
~dgnated the United Statea Penitentiary, Kolfeil Island, Washington, as the 
place of confinement. Pursuant to Article ot "l'ar '5ol. the record of trial 
wae forwarded to t.Q.e Board ot Review, Branch Oftice ot The Judge Advocate 

. General., Melbourne, Victoria, Australia. · 
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3. Beater. the accused, and Shea.rd, the deceased, on 2 November, · 

1943, nre prieonera in the 1tock:ade, Base A., APO 928. About 8130 that 
evening deoeaaed and Kosea Russell, another prisoner, 1'9re playillt; checker• 
on deceased' a cot in the tent occupied by the latter and several other 
prieonera. Aocuaed ci.me into the tent and watched the checker game. 
lluaaell teati.tied that he Lf.uaaerg made a moTe to get 1 kangaroo• and 

~ * *Sheard took up my man and .... had a misunderstanding 
&nd Ye wa.a trying to get.it atraight•. Hester started to 
explain what it was and Sheard told him that he waan't in 
the game. Heater said 'Your' e not playing tor moneyt and 
Sheard said he was a god damned liar. 

11J.f'ter the;y began to argue one boy to the other, Heater 
told Sheard 'Your'• not playing no money. it'• no harm', 
and Heater gets between us and aits on the box that Sheard 
pulled out. Sheard told Hester to get up oft the box and 
Heater got up like that and stood in the middle of the 
floor.* * * n (R. 20). . · 

Printe Tegtmeyer testified that he was ina tent about eight feet away. 
He heard quarrelling in deceased' s tent and "acmebody* ·. * *I don't know who" 

- - ·· said" I' 11 kill you* * * Mother fucker I'm coming* * *" and the 
_ "next thing" he kne"W accused and deceased •tell out of the tent• {R. 35). 

I • 

Moses Br01m. one of the prisoners in the tent, testified that Shae.rd 
•got up. ' He couldn1 t stand straight up because his legs was straddling the 
cot, * * it. They b'egan wrestling around there. * * * T"iaw Sheard trying 
to get up off his cot. then they seemed to reach for each other• {R. 27, 29). 
Arthur Jones, who was also in the tent, testified that "Sheard got up first 
and brought his left leg over the cot * * {Yurniny towards the outside ot 
the tent. * * * That is llhen Hester sort of plunged at Sheard across the , 
cot~ * *. He just looked like a fellow who '.ft.s maldng a tackle" (Ex. E). 
They began wrestling· (R. 27) and a kerosene lantern, which was on the cot 
and by_ the light of which the checker gam«J was being played, was knocked to 
the ground (R. 27, 29) breaking the glass (R. 11, 14, 32, Ex. E). "When 
Hester tackled Sheard, they tell over on the lantern" (Ex. E). Dµring the 
wrestling accused and deceased fell outside the tent.on to the ground, de
ceased landing on the bottom (R. 8, 27, 29, 39)"on" (R. 36) the lantern and 
"right near" acme broken glass (R. 14, Ex. E). The glass was described by one 
'Iii tne,ss as "about the aile .of a half dollar" (Ex. E) and by another as •about 
an inch in diameter", the iargHt piece being about two and one halt inchea · 
long (R. 11, 14). .They wrestled on the ground for "not over a minute• when 
deceased called out, as various witnesses testified, ~M.P., get t,his Dl.IJl oft ot 
me. I'm stabbed" (R. 35)1 "I'm stabbed" (R. 31), or."Get this boy off of me.
* **I'm out" (R. 21). They each got.up (R. 9. 28,.35). There was blood 
on deceaaed'a.right side a little above the hip (R. 29, 31, Ex. E). He 
walked to the stockade gate, told the guard "I've been stabbed• (Re 9, 10). 
and was taken to the dispensary and tran there· to the hospital. After ac
cused arose he said "that he didn1 t have a knite• (R. 3ij) and walked toward 
the back· of the stoclcade in the direction of the .. latrine (R. 12, 16) • 

Deceased waa examined' by Captains Dudgeon and Wikotf, both of the Medical 
Corpa, who teatitied that he had suffered a wound in the right lumbu region 
about one and one halt or two inches in length and one halt inch wide, gaping 
slightly. The wound was ot sufficient depth that Captain Dudgeon was able 
to insert his fingers. · There was no ~erforation ot the intestines or in
ternal organs. Captain Dudgeon stated that the wound was cleanJ that there · 
were no signs that it had been made by a hot instrument as there was no 
scorching ot_ the tleshJ that he supposed it could have ~een ma.de by a piece ot 
glass but none was found in th~ 1() undJ and that in his opinion the moat likely 
cause ot the 1D und waa a knife (R. 38). Captain Wikott teatified that in hia 
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opinion the 11) und was oocaaioned only by a sharp instr1.1111ent. "in the ahape ot a 
lmite".· .and that it was possible, but not ver7 probableJ that.a.piece ot glaaa 
could..han caused' it (R. 4o). Five day1 after b•ini admitted to the hospital, 
·d•oeaaed died aa a result ot his Tound (R. 41). . 

Four other prisoners Tere in the tent during the altercation. _They 
did not hear the threats testified to by the prisoner in the adjoining tent. 
Oa.e W'itneu testified that during the struggle he could see accused's left 
hand all the· tillle but he could not see his right hand. All Titneases testi• 
fied that at no time did they see either accused or deceased 1111.th a knife or 
any other 11'8apon (R. 36). Accused. the tent. and the place where they·had 
been wrestling were searched a short tillle after the incident and no knife 
Taa found (R. 11) •. No blood was discernible either on accused or upon the 
ground (Ex. E). No witness was asked by either the prosecution, defense. 
or the ·court 11hether blood was s~en on the lantern or on the broken.glass. 
1'he prosecution and the defense stipulated that the 

"Kerosene lantern Tith broken glass globe is in the Provost 

. vlla.rshal' s Office marked Case No. 28. and has been in sate 

.. custody of the Provost Marshal sine• 2 November, 1943" (R•. 4). 


Heither the lantern nor the pieces of glass seen upon the ground were intro

duced in evidence. 


Accuaed elected to remain silent. Captain Henry A. Davidson. M.C., a 
psychiatrist. was the only witness tor the defense. He testified that he 
had examined accused and found him to be ct.the mental age of eight years and 
nine months which placed him in the "moron group" (R. 45). He further testi 
fied that accused could not have the.normal man's appreciation Of the harm.f'ulnel& 
of the act with which he was charged. On cross-examination the witness stated. 
hOW9ver, that &Qcused was able to distinguish between right and wrong and knan 
that he 11Till get .in trouble" if he does wrong (R. 47). .' · · · 

4. The specification ~lleges in pertinent part that accused did 11with 
malice aforethought, wilfully. deliberately. feloniously, unlaid'ully and with· 
premeditation, stab• .-. /_decease§ with a dangerous_ weapon• • • thereby in
tlictir.t; injuries which caused his death• • • •" It is noted that the 
apecification does 

0 

not directly oharge.·in the form suggested by the Manual 
for Courts-Martial, 1928, (No. 86, P• 249) that accused did with the stated 
intent kill deceased but in sub\tance that he did with 9uch intent commit an 
assault upon-deceased as a result of which death'ensued. 

A specification'in military law need embody only a "statement in simple 
and concise language ct.the facts constituting the offense~ The facts so 
1tated and those reasonably implied therefrom. should include all the elements 
or the offense sought to be charged" (par. 29a, M.C.M•• 1928) •. Its sufficiency 
h not measured b1 the strict rules app~icable to indictments (~ec. 428(8), Dig. 
Ops. JAG. 1912-40). Paragraph a ot Appendix 4 of the Manual tor Courta
Jlartial. 1928, states that the several forms of specifications LC'ontained . 
.therein] a.re not mandatory and may be added to or deviated tram. Atticle·' 
ot 11'ar"")7 provides that the findings or.sentence of a oour,t'1!lartial shall not 
be dinpprond tor any error in pleading unless after an examination of the 
'entire proceedings it shall appear that the error has injuriously aff~oted 
the aubstantial rights of the accused. 

, . llr. Ju1tioe Brown in John Fitzfitrick To United States ( 178 u.s. 30lu' 
20 s. ct. 9!A) • in holding an indlo ent in comparable words t.o the 1pecifioa- · 
tion in the instant case legally sufficient, 1tated1 

·' 
. • • • It. a.1 alleged in the indictment, they. /&couaeO 

with deliberate and premeditated malice, shot Roberta in the 

breaat with a revolver, and inflicted a mortal Tound. or which 


·he· 1nat&ntl7 died• they would. be presumed to contemplate and 

intend the natural and probabie ... onaequenoes. ot such actJ 
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and an additional_averment that they, with deliberate and 

premeditated malice, intended to kill him, was quite un

necessary to apprise. the common understanding of their 

purpose. If they purpoeely inflicted a mortal wound. 

they must have intended to kill. Ho pereon could have a 


,mament1 a hesitation as to what it was, intended to aver• 
. namely. that the defendants had been guilty of a deliberate 


and premeditated murder1 and while a number -of eases are 

cited 'Which lend ·some support to the argument of the de

fendant. then was no such statute involnd as Seo. 1268 

of the Oregon Code ffeod.itying· the strict requirements of the· 

oamnon law with reference to pleadin§l'. We have no doubt 

the indic'tment furnished the accused. lid. th such a description 

of the charge as would enable hiia to avail himself' of a 

plea of former jeopardy, a.nd alB;O.tc>.iutorm the court 


. whether the facts were suttic:f.ent in .laT to support a con

viction, •· • • • While Te ·shoUld hold an indictment to 

be insutfieient that.did nQt charge in definite language 

all the elements constituting·th~ offense, we have no 

desire to be hypercritical or to require_the pleader to 

unduly repea\ as to every incident of the offense the 

allegation of deliberateness and premediution. • • • •.• 


· Vihile accused introduced only one Witness in his defens~. the .examination 
ot that and other witnesae~ shows conclusively that accused was fully aware 
that he was charged with the crime of murder. In the opinion of the B~d • 
of Review the specification eutficiently avers.the crime of murder (Ball v. 

· United States, 16; u.s. 6621 16 s. Ct. 1192) and sufficiently appriaea the 
accused ot the crime Yith Which he ia oharged,; 

. . 

5. The evidence establishes ·that accused and deceased Tere q~relling 
about a checker game. Although the voice was not identified, a witness who 

'was ill a tent eight' feet &118.y testified that he heard-the 11>rda "I'll kill 
·you• • • Mother tucker. I'm coming• • • " coming from the tent.where the 
quarrel was taking place. Inasmuch ais the only men engaged in a quarrel in 
the tent in question were accused and deceased, and.as it was established that 
accused was the physical aggressor, the court could inter tha;t the threatening 
wor~ were spoken by accused. · 

Accordingly, the court had before it evidence that accused and deceased 

quarrelledJ that accused threatened deceased and sprang on him with such 

force 'that they both fell out ot the tent 0n to the ground. Approximately 

one minute· later deceased suffered a mortal wound which could hive been 
occasioned only by a sharp instrument in the shape of a knife. No person 

other than the accused was engaged in the fight or close enough to_. deceased 

to have stabbed, him:. After deceased said that he was stabbed. accused made 


.no eftort to aid him but walked in an opposite direction. . J.lthough no witnesa 
testified that a knife was seen in accuaed1 a possession. he had sufficient 
opportunity to diat*>se of one had he so wished. 

-'In ad.dition to such facts there wa.s some testimony that when accused and 
deceased fell upon the ground deceased landed on a kerosene lantern, the globe . 

. of whi~ had been broken. and near to some glass. '·. 

Inasmuch ~s the proof of accused1 s'guilt in the instant case rests largely 
upon circumstantial evidenoe, it must, in order to be sufficient to support 

· oonvicticn, be of suoh nature aa to not only. prove all the elements of the 
oftense but must at, the same, time exclude every reasonable hypothesis except 
guilt (II. Bull. JAG, P• 2381 id•• P• 311). A mere suspicion or probability. 
of-the innocence ot accused. ho'Wiver. is not sutticient to preclude .conviction 
(sec. 922, Wharton. Criminal Evidence). From the circumstances it might be 
contended that.the wound which deceased suffered was not caused by a knife but 
by the broken i;lass or by the lantern. The. medical offieere who examined 

4 . 

• 
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deceased te1tified that the wound was clean; that no broken .glass or any 
"tine" substance was found within it, and there was no scorching of the 
flesh. One of' the medical officers "supposed" that the wound could haT• 
been made by a piece of'·glasa but in his opinion the most likely cause 
was a knife. The other medical officer testified that it was possible 
"but not very probable" that a piece of' glass could have caused it. No 
blood was seen on the ground near 'Where the accused and deceased were 
tuaseling and no evidenoe was introduced that there was any blood gn the. 
lantern or on.the broken gla1a. 

Fran the evidence presented by the record, the Board of Review is 
or the opin~on that a eonolusion that deceased' a wound was caused by the 
lantern or by a piece or glass is a mere suspicion or probability and is 
not a reasonable liy;potheais. The record contains sufficient evidence 
upon which the court could legally predicate its finding that deceased 
met his death by reason of' a knife wound inflicted by accused and that 
accused was guilty of the crime charged (pa.r. 148~. M.C.M., 1928). 

6. For the reasons above stated. the Board of Review is or the 
opinion that the· record of tria.l ia legally sufficient to tupport the 
tindinga of' the court and the sentence. · 

i..c4 ..,-£iu±. ., Judge Advocate. 
t eutenan Colonel, J.A.G.D. · 



.• 
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ARMY SERVICE FORCES 

In the Branch Ottice ot The Judge Advocate General 
Melbourne, Victoria, 

Australia. 

Boa.rd or Review 28 April, 1944. 
CJ.I A..1095 

l 
U H I T E D S t A T E S ) Trial by G.C.14.', convened 

) at Headquarters, V Island .... ) Command, A.P.o. 709, 25 
January, 1944. . ·Dishonor

Corporal CHARLE.9 JIOORE able discharge, total 
(.3208314J.), Headquarters forfeitures, continement 
and Headquarters Compe.ey, for ten years. the Federal 
First Battalion, 24th ) Correctional Institution,
Intantry. ) Englewood, Colorado. . 

HOLDING by the OOARD OF REVIEW 

STAGG, ROBERTS, and MDRPHI, 


Judge Advocates. 


1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. the accused was tried upon the .following charge and specifica
tion: 

CHARGE: Violation of the 92nd Article of~War. 

Specification: In that Corporal Charles Moore, Head . 

quarters and Headquarters Compaey, First Battalion, 

24th Intantr;y, did, at APO 709, on or about January 

6, 1944, rlth malice aforethought, rlllfUlly, de

liberately, feloniously, unlawfully, and with 

premeditation kill one Private Theodore Brevard, · 

Compaey A, 24th Intantr;y, a human being, by shooting 

him with a rifle. 


Accused pleaded not guilty to.the charge and specification and was.found 
guilty as charged. He was sentenced to. be hanged by: the neck until dead. 
The reviewing authority approved the sentence. the conl'irming authority 
approved onl.i so much or the .findings or guilty of the specification and 
charge as involves a finding or guilty of voluntary manslaughter in viola
tion of Article ot Wat- 9.3, and modified the sentence to dishonorable 
discharge, forfeiture of all pay and allowances due or to become due, and 
continement at hard labor for ten years. the Federal Correctional Insti 
tution, Englewood, Colorado, was designated as the place of continement. 
Purs1.l8.nt to Article or War $0!,~ the record of trial .was forwarded to the 
Board ot Review, Branch Office of the Judge Advocate General, Melbourne, 
Victoria, Aastralia• 

.3. the evidence shows that accused was a aember of Headquarte~~ Compaey, 
1st Battalion, 24th Infantey, stationed at A.P.o. 709 (R. 7). About 6:15 , · 
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o'clock on the eveniDg or 5 January, 1944, he, together rlth several 

soldiers, began d.r1Dld.ng •raisin jack• (R. 6-8). He continued drinking 

until 9:30 o'clock e.t which time accused was •pl"etty drunk• and Prin.te 

Grier, with who• he had been drizlldng, took hi.a to his (accused's) tent. 


I . • . 

Some time between 10·100 and 11:00 o 1clock accused went to the •gambling 
tent•, where he engaged in a dice game (R. 10, 15). This tent was l.ocated 
ninety feet trolll the tent occupied b.1 accused and about one hUDired feet in 
the opposite direction from a ·ration shed (Ex. AJ R. 10, 15). Accused, who 
was •* * * acting like he was drunk. linda noisy like•, got into a.n argu
ment with Private King. As a result or the &rg1;1Z11ent the game was stopped 
(R. 10, 16). King aDd accused ·1ert, contiml.ing the argument in the tront 
ot the tent. Prin.te Culpepper approached accused aDd said, "Opl. Moore, 
why don't you and Pvt. King cut out this argument. · * * ilfiby don't you go 
on home before you get in trouble.• Accused then hit Culpepper, who in 
turn hit accused on the jaw, knocking h1i to the ground where he lay uncon
scious-tor tour or five minutes (R. 10;-16). Accused regained consciousness 
am went back into _the_ gambling t_ent~ Private Culpepper testified - · 

•He faccusei/ sa;ys, 11ho hit me'?' I looked up ~nd he said, . 
11 know who hit me -- Culpepper.·' He said, 1Come hereJ I 
want to talk with ;rou. 1 I said, •Go home. I don't ant to 
talk with you tonight.• 

*** 
He said, 'I want to see· ;you DOW. It I see you tomorrow and 
come up to talk with you, and you resist in an;y kind or wq, 
I'll blow your damn bre.ins out.• 'I tells him, 1Iou go on 
home and wait 1int1l tomorrow,and then you can tell me what 
you want to tell me.' n (R. 16). · . _ 

Culpepper then lett, going to the latrine (R. 16). About this time "[!
was heard to sq •• * * it he f.i.ccusei/ would see ha fCulpeppeiJ Jl8Xt .· 
he was liable to have a pistol" (R. 11). King then assisted accused U'dsh 

. his ten~ (R. 11). . . . . 

·Short:cy thereafter, accused again returned to the gamblillg tent. Ac
cused was •nois;y• and Private Horton told him to be quiet. A tieht then 
ensued between Horton aDd ~cc~ed (R. 11). · Culpeppe:r, who was returning 
from the- latrine, saw accused and Horton •&hold of ea.ch other• and pulled 
them apart. Accused then told,Horto11._•I_am going to blow your damn brr.ins 
o~ (R. 17). Culpepper lett, going to hia tent. Accused also lett·am 
went in the direction or his tent (R. 111 17) .. . . . 

Thereatter accused was seen moving towards the gambling tent in a •kiDda 
,nee.icy. poiition•. Someone then yelled, •watch outl Here come1'the 001 
witli the rit1•1• (R. 12). ·About thi• time, Technician Fifth Grade Verzi.eat 
R. Johnson, who occupied the tent al!Joining the gambling tent •• awakerwd. 
He turned over in hi• bed alld AW accuaed coming toward• his tent. Aoouaed 
a18lillled a lcneeling position &t the ~e:i:-ner ot the tent and &imed h11_ritle 
aoross..J'ohnaon'• cheat towar.d.L the g&111bl.1!ig 'tent~. .A.ccuaed 'then -eiitered. 

-;roh'n-son•a tent-and aimed h11 rifle again in the .Ue dirtcs~'lOn (R. ~). At 
that till• the men h&cl r~ froJI tll• _iamblii:lg tent (R. 27). Prin.te• Diokaon 
am Brnar4( the lat·~er carr;ying a ligllted tla1Wg1lt, n.ri. tea.rd tl'i•" ration 

. ·.~d (!\~ 21}. AC0'?-8,!td, ntho'l&t t~iiis' th• sun, walked t.Q the doo:r ot 3ohn• 
. !IOil1 t tNl'\l pi...!!lcl lii1 ritlt f.P-iM1 tht f&ot of ~· .cloorI IM IS...t4 "' ii\ 

tQt .cU.~ot on ot. ~nUon tbid~' Ht J!w.leti· tbt' tdspr lr.11 tht rUl,_~l!I" 
tµot4e . Ill then workt4 tht \ltl.1 am Hrtd t!lt. ~ (Rt 25r a7), Aoo\MIH the.D 
n.a on ot tilt ttDt, ·· Anti' tll1 1~01 "'' t:l.r•4,- lnok1.on tiolA ~~nnl .W~~" 

· ~~.1±-'J~Us~'ou.\ _w; Bren.rd •n111nnt•4 (Rt 11),' · il'1V1r4 "1.. tci=d
~ U.int~ & boz lift.ht n.UOD thtd. with & Wllt1 would in ~:I.I Mole (I\, a2,·~>,- a1:1.o~ ~htrHttH', 11&~01 Alben a, Whh•ri~on, M,o,, P.Mi.necS · · 

.~ ua.- toutl4 bia '.dH.4 .(I\, 'l), .... &utopq rt't'Hltcft.M.1 \hi wu.~ 
woWMS HMt4 hi• 4".th (121. ,, n. Jl), 

a, 
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Some time later that night Stall Sergeant LUcius T. Gilbert took a 

rifle from accused which, upon EIT!!•ination, was.found to'have been fired 

(R•. 2s, .'.30). Records revealed that the rifle had been issued to accused 

~-.'.30J. . . . . . 

On behalf ot the defense Staff' Sergeant Taylor testified that be saw 

the fight· between Horton and accused at which time Horton kicked accused 

on the hip while accused lay on the ground. . Thereafter accused •aeeaed 

to be angry.· **·*He wasn't normal• (R. :n, .34). 


Ac~~ took the stand in his own behalf and testified substantial.q 

the same as did other witnesses as to the driilldng of •raisin jack• up to 

the tiae he and Grier were together. .ls to eTenta thereaf'ter accused 

teatif'ieda 


1 * * * I don't know it we drank all that we bad or whether 

n got s0111e more. I don't remember when I left the area, 

or what time it was, . or how I lert.· I don 1t lalow 1.1' I 


·went directfy to this gambling tent or stopped at m;t tent. 
Bat I do remember being at the gazbling tent. . I remember 
that. I don1t.lcil.ow whether I was in a gamblil'lg game or not, 
but I remember having an ugument with Pvt. Culpepper• 

. ihat this argument was about, I don't know. But I remember 

it turned into a tight and I was on the ground and someone · 

was kicking 11.e., I don't rem.ember what followed after the 


. kicking, but I can. remember Captain Walker and Lt. Hill arxl 

Sgt. G~bert. . The next day I found that I was in a small 


. cage up at the stockade. * * •·I asked the MP what I _'!'as 

· being held tor, and for the first time I learned that"~ man 


, had been killed was when the llP annered that I was being . · 

·'held.for !llUI'der. * * itll (R. 39) • 


.Accused remembered that he had helped drink five.quarts of liquor that 

evening. 'While he recalled the fight with Culpepper, who he thought 

had kicked bia, he did not remember aey other fight, nor did he remember 

that he had procured his rifle or ~ired it (R • .39~. 40). . 


Captain James H. Walker, accused's compaey commarxler, testified that 
when he saw accused in the earfy morning of JB.DJJIJ.rj_6, 1944, accused was 
in a very drunken and excited state (R • .37) •. On the following afternoon 
Jlajor Weldon lf. Cox noticed that accused1 s lett·ja• was swollen and he had 
a 1 knot-1ike• swelling on his rib (R • .35). . . · · · · 

Major Ha.viland A~ Conno~ as S-.3 had observed accused •almost dailJ'• · 
for eleven months during which time accused was in the Operations Section 
ot the' 1st Battalion. In his opinion accused was well-behaved and ot a· 
!'riendly-, docile Dature. . Both' Captain Walker and llajor Connolly rat.ej\ 
accused as an excellent soldier. · · 

4. The evidence reveals that accused shot Bren.rd causing his death•. 

It was a question· of fact fo; th~ ·court to determine, whether, 

at the time ot the shooting, accused, because of drunkenness, had the 


· mental capacit}r to intend the natural consequences of his act.- It is the 
province of the court to weigh evidence arxl judge the-credibilicy.ot wit• 
nesses (sec. 395 (56)., Dig. Ops., JAG, 1912-40). From all the facts and 
·circ111DStancea surroWJding the case, the· court could properl7 !ind that 
.accused had the mental capacit;r to intend, and in fact did intend, death 
qr grievous bodify hara ·.bJ' the unlawi'ul shooting. 

http:the-credibilicy.ot
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The court tound accused guilty as charged and the reviewizlg authority 

approved the sentence. The confirming authority confirmed only so much 
of the findings of guilty as involved the lesser included otf'ense or 
voluntary manslaughter in violation of Article of War 9.3. ('l'he evidence 
reveals no provocation on the part of deceased but provocation by Privates 
Culpepper and Horton.:> Accused could have been found guilty of voluntar;y 
manslaughter had either Culpepper or Horton been struok by the bullet and 
died as the result thereof•. Although by chance deceased was the victim 

· 	of a bullet that might have been intended for Culpepper or Horton, the 

hoaicide was an offense of the same magnitude (se~ • .35, 26 Am. Jur., 

p. 179; u.s. v~ Hart, 162 F. 192, cf. sec. 452, Title 18, u.s.c.A., p • 

.327}. The record contains evidence from which the confirming authority 


. coulcj determine that accused was guilty of such lesser included offense. 


5. For the reasons stated above the Board of Review holds that the 
reccird of trial is legaU,- sufficient to support the fi.Ildings and the 
sentence as mOd.itied by the oonti.rmiDg authority. 

N1A~Bk--C , Judge Ad~cate. 
· Lieute Colonel, J.A.G.D•. · · 

I. 

lat Indorsement 
Arl!1.Y Service Forces~ Branch Office of The Judge Advocate General, 
A.P.O. 924, .30 April, 1944. To: Commanding General, U.S.A.F.I.S.P.A., 
A.P.O. 502. 	 . 

1. In the cue of Corporal Charles Moore {.3208.3141), Headquarters 
and Headqprtera Company, First Battalion, 24th Infantry, attention ia 
invited to the foregoing holding by the Board of.Review that the record 
ot trial is legally sufficient to aupport the ~entence, which noldi.ng is 
hereb7 approved. Under the provisions of Article of War 50!, you now 
have authority to order the execution of the sentence. 

2. When copiea Of the published order in thiB ease are forwarded ., 
to thia ot!ice the7 should be accanpanied·by the foregoing holding .and 
thia indorsem.ent. ·For convenience of reference and .to facilitate 
attaching copies of the published order to the record in th!s cue, 
please place the !ile number of the record in brackets at the.end of 
the. publiahed order, as follows: , 

(CJ( A.•l.095).•. ~~-~-
ERNEST H. BURT, 

Brigadier General, U.S • .Anq, 
.lasistant Judge J.dvocate ~neral •. 

(Sentence as modified ordered executed. GCllO 6, .US&FTSPJ., 4 11a;r 1944) 
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ARMY SERVICE FORCES 

In the Branch Office of The Judge Advocate General · 
Melbourne, Victoria, 

Australia. 

Board of Review 26 April, 1944. 
CJI A•ll20 

UNITED STATES ) Tria:l by G.C.M., convened 

v. 

Private GF.OIDE T. McGREW 
(37328924); Headquarters 
Compa?zy' Shore Battalion, 
532Dd EDgineer Boat and 
Shore Regiment. 

at APO 322, 5 April, 1944. 
Dishonorable discharge, total.·! forfeitures, confinement for 

! 
five years. The Stockade, 
Base D, USASOO, APO 929•. 

) 

REVIEW by the OOARD OF REVIEW 
·-STAGG, ROBERTS, and JIURPHI, 

Judge Advocates. 

l. The record of trial in the case of the.soldier named above, having 
been examined in the Branch Office.or The Judge AdYC>cate General and there 
found legally insufficient to support' the tilldings in part, has been examined 
by the .Board of Review, and the Board sul:mits this, its review, to the . 
Assistant .Judge Advocate General, Branch Ottice of The Judge Advocate General, 
Melbourne, Victoria, Australia. · 

.2. The accused was tried upon the tollowiDg charges.and specificat!ons: 

CHARGE I,; · Violation of the. 63rd Article of \!ar. 

Specification: (Finding of nrit guilty). 

CHARGE II: Violation or the 64,th Article of War. 

Specification 1: In that Private G'90rge T. McGrew,· 

Headquarters Compe.n;r Shore Battalion, 532d Engineer

Boat and Shore Regiment, haviLg received a lawful 

command from Lieutenant Colonel George H. Barrows, 

C.M.P., his superior officer, to go to work, did at 

AFO 322, on or about 25 Februaey 1944, will:tul.lJr · 

disobey the is.me. 

Specification 21 In that Private George T. McGrew, 

Headquarters Compe.n;r Shore Battalion, 532d Engineer· 

Boat am Shore Regiment, having received a lawful 

command from First Lieutenant Paul F. Frye, his 

superior officer, to get out ot bed am repair to 

the prCJperly appointed place tor reveille, did at 

AFO 322, on or about 0645, 2l Febru.ar,y 1944, will-

f'ully disobey the same. · 


Accilsed pleaded not guilty to all charges am specifications and was foum 
not guilty of Charge I and its specification and guilty of Charge II am its 
specifications. He was sentenced to be dishonorably discharged the service1 

to forfeit all P8Y' and allowances due or to become due, am to be confined 
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at hard labor for five years. The reviewing authority approved the sentence, 
suspended the execution or that portion thereof adjudging dishonorable discharge, 
and designated the Stockade, Base D, USA.SOS, AR> 929, as the place of confine-· 
ment. The result of the trial was published in General Court-Martial Orders 
Humber S, Headquarters, Sixth Arrq, AR> 442, 12 April, 1944. 

3. The evidence reveals that on the morning of 21 February, 1944, at 
AR> 322, accused was not present at reveille. First Lieutenant Paul F. Feye, 
his colllp&D;Y commander, sent two sergeants to have accused report and was ad
vised by them or accused's ref'usal. He then went to accused's tent, •picked 
up the cot• upon which accused was ~' aDd •dumped .aim on the fioor•. The 
officer ordered accused to get up and report to his place in the formation. 
Accused said that he did JX)t have to stand reveille formation and crawled back 
into bed (R. 1.3, 14). Lieutenant Frye told accused that au.ch action would 

. subject hi.a to court-martial. The accused stated •that was what he wanted• 

·and did not ober the order (R. 15). 


The evidence f'Urther re'Ye&l.a that Lieutenant Colonel George H. Barrows, 
CllP, having been informed that accused, then in confinement, had refused to 
eat and to work, caused the accused to be brought to b,is ottice at about 7:30 · 
or S:OO otclock in the evening of 23 or 25 Februs.17, 1944, where he had a 
•man to man•. talk with hill in an endeavor to find out what was the matter. , 
Accused contended that he, as a prisoner awaiting trial, was not required to .. 

- -work with convicted prisoners. The Colonel explained to accused that pur
suant to army regulations he could be employed in the same manner as &Il,1 


· .;;,ther prisoner while in custody. nie Co~nel testii'ied: · 


.* **
Q. 	 At the time ,-ou are speaking or did you again order hill 

· to go to work? 
A.. 	 . I had just previously ordered hill to go to work. He 

re!Used and I confirmed the order and asked hill 11' it was 
true he would not obey. He said he !Quldn't do it. I 
then gaTe hill a direct order to move a chair. He re!Used 
then and ·I told the boy's to take hi.a back and keep hill on 
bread and.water.• (R. S). .. . , · 

*** 

•A.· 	 ***A great number o! 11en in the Arrq do not know the 

reasons tor discipline. It is our policy to get a man 

back to normal again. .niat •s all· explained to the 

accused. Arter that had been done, the direct· order 

was given and the accused refused to obey it. 


Q. 	 llhat was the order? 
A. 	 To move a chair and I ma.de it pla~ it was a direct order.• 

· · {R. 9). 
*** 

•Accused: 	 You stated in·your testimoI11 that" the accused was 

given a direc~.; order to go to work? 


A. 	 Yes. 

Q. He 1ias·given i. direct order to move a chair? 

.A. Yes• 


Q. 	 1'as that order given by you? 
A. 	 It was given by ~e to the a~used•. 

Q. 	 At what tiiae. · 
A. 	 . I don't remember the ~ct time bu.t it was at night. 

2. 
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Q. 	 . Even though it was night, yo'Ul: order,ed the accused to 


go to work? 

A. 	 Yes, to do his work rlth a detail. 

Q. 	 That was not a direct order? 
A. 	 That is just the point and that is why I gave the order 


to man the chair. a (R. 10). . 


* * * 
Were there any work detaiJ,.s then? fat the time accused 
was ordered to go to work/ /

A. 	 A man is allRQ'S subject to duties to be performed. The 

command to move the chair was given to further establish 

the fact of re.f'usal.. 


Did you issue the command for him to go to work at that 
time? 

A. 	 Yes, and afterwards to move a chair.• (R. 19)~ 

In his argumezrt to the court the Trial Judge Advocate stated in part: 

•• * * On the second Charge, the 64.th Article of War, specifica

tion 1, the prosecution ask.'s that the court amend this speci

fication. The prosecution asks that the words •to go to work' 

be deleted and the words •to move that chair' be substituted. 

(Prosecution then read that part of Par. 78c, llCM, as pertains 

to exceptions and substitutions) 


The testimony given by Colonel Barrows and Sgt. Shank

weiler has established that both orders were given, yet it 

seems that the order to 'move that chair' should be the order 

that was deliberately disobeyed.*** • (R. 21). 


4. There is no evidence in the record that the order to go to work 
(specification l, Charge II) had reference to any work then in progress. On 
the contrary, it would appear that it Was no more than a direction to accused 
to per!'orm, in ~' such duty as might be required of him. as a member of 
a prison detail. Apparently Colonel Ba.rrows hilllself realized that the order 
ns of such nature that a violation of Article of War 64. could not be predi
cated thereon, for, in answer to the question •That ["order to go to work_/ · 
was not a direct order?•, he testified, 1 Tbat is just the point and that is 
why I gave the order 'to move the chair• (R. 10). The latter order required 
immediate performance and was not associated rlth any military activity then 
pending and' itself was illegal (sec. 422 (6), p. 18, Bull. I, JAG). It was 
onlJ' after accused refused to obey·the second order that the Colonel ordered 
him to be held in close confinement. 

The Trial Judge Advocate also recognized that the evidence as to the 
first order was not suff'iciezrt to support a finding or guilty. In his 
closing argument he ~tated, •rt seems that the order to 111ove the chair should 
be the order that. was deliberately disobeyed" and asked that the specifica
tion be amended accordingly. 

The "command" contemplated by Article of War 64. is •an express am per
sonal one, that is to sa:y an order of a specific character, * * *, in contra
distinction to one of a general scope, as one issued to the COJlllllB.Jld of which 
the accused is a member and app}71ng to him no more than the rest• (p. 573, 
Winthrop, lfil. Law &Pree.). Likewise, where 1 the order to a person is to 
be executed in the future, a statement by him to the effect that he intends 
to disobey it iS not an offense UDder A.w. 64. * * •• (pe.r. 134R, K.C.11., 1928). 
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It is t'he opinion of the BOard or Review that the order which 118.S made . 
the basis of specification 1 of Cbarga II was not proven to be an order of a 
specific character requirii:ig immediate execution. Accordingly, no violation 
of Article of War 64. was established. 

The evidence is clear that accused will.f'ul.l.y disobeyed the order of 
First Lieutenant Frye to get out of bed am repair to the properly appointed 
place for reveille (specification 2, Charge II). The illproper action of 

·the Lieutem.nt 1n physically dumping accused out of bed bears no relation 
to the validity of the order given the accused. There is a complete absence 
of proof that he was pby"sically injured thereby or otherwise wa.s relieved 
from the duty imposed upon him am the penalties arisii:ig fro• his willtu1 
disobedience. Dishonorable discharge, total forfeitures, an:i confinement 
at hard labor for five years, the approved sentence, is within the liaita 
ot punishment authorized for this offense.' 

5. Two contentions of accused, both in the nature of special pleas, 

although untenable, should be commented upon. • · 


.§.. Before arraignment, upon being asked whom he desired ·as counsel, 
accused stated that he had previously requested as counsel 1'. II. McGrew of 
Denver, Colorado, am that •no other counsel was acceptable.• Accused then 
said, am contended in his argument to the conn at the concluaion of the 
trial, that to cause him to be tried without such counsel violated his con• 
stitutional rights and denied to him •due process of la..,a. The court 1 

announced that accused had been informed that it was not posaible to accede 
to his request aDi further informed hi.la that his defense would be coniucted 
.bl" the regularly appointed defense counsel. It appears fro• the record that 
such counsel were present throughout the proceedings but that accused rcf!Wsed 
their services ani examined the witnesses and pre~ented closing argument to 
the court.himself. 

The right of an accused in a trial by court-martial to be represented· 

by civil counsel, provided by him, was first recognized by statute by the · 

act of August 29, 1916 (39 Stat. 619), an:i is now embodied in Article of War 

17. It is a privilege afforded accused within the fabric of the system of 
11.ilitary justice and may not be used as an instrument to defeat its ends. · 
It is obvious that a trial by court-martial need not be oontimed until . 
civil counsel, residing inthe United States, desigt;1ated b7 accused, is able 
to reach one of the macy theaters of war wherein the trial aay be peniing. 
See also Romero v. Squier, 133 led. 528 (p.133, Bull. II, JAG). The re
fusal to contillue the trial in the absence of the cirll counsel of accused's 
choice was not an abuse of discretion and his substantial rights were not 
prejudiced thereby. · 

,R. Accused, in his closing argument, contended in 19ffect that as 

there was no investigation of the offenses, the court was without juris

diction. Accused presented no evidence in proot ot such contention an:i 

an emmination of the papers acco11pe.cyii:ig the record of trial reTe&l.8 that 

iavestigation sufficient to satisfy the requirements of Article of 1'ar 70. 

was had before reference of the cause to trial b1 court--.rtial. 


6. Captain Charles Boh.nengal, a pqchiatriet, a Witness for the 
prosecution, testified that in his opinion accused was sane. On croH
exami nation Witness was asked •lib.at constitutes inaanit,-~• (R.20). The 
court sustained objection to that question. Such action was error. The 
sanity of accused is a question of fact for the court to resoln. ·.ls there 
was no evidence betore the court that accused was not sane either at the tille 
of the commission of the alleged offenses or at the tille of trial, or that. 
he could not intelligently collduqt'his defense, the error is oomidered , 
harmless. Jio errors with respect to the introduction of evidence prejudicial ,. 
to the substantial rights of accused appear in the record. 

http:Lieutem.nt


Wl) 

7. For the reasons stated above the Board of Review is ot the 
opinion that the record of trial is not legally sufficient to support 
the findings of guilty of specii'ication 1 of Charge II but is legally 
sufficient to support the findings of guilty of specii'ication 2 of 
Charge II and of Charge II and the sentence. 
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nR IEPARTYENT 
Sel"Yices o£ Supply 

Branch Office of The Judge .Advocate Genera1 
:Melbourne, Victoria 

!.P.O. 924, . 
• 	 30 !pril, 1944. 

SUBJECTa 	 Record of trial in the case of now General Prisoner 

George T. McGrew. 


TOt 	 Commanding General, Sixth Atm1', J.hry, !.P.O. 442. 

l. The record of trial in the above described case has been 
exam1 ned by the Board or Review in thi• office and in the inclosed 
copy ot its written review the opinion is expressed, for the reasons 
set forth, that the record of trail is legally insufficient to support. 
the finding of guilty of the first specification of Charge II. I am . 
in agre•nt wi:th the Board's opinion, and bring the matter to your 
attention rlth the vi8W that while the sentence still remains a legal 
one tor the remaining· of.tense of which the accused was properly found· 
guilty, under the circumstances you uy desire to initiate action 
designed to remit a portion of the term of ccnfinement ordered executed. 

2. Assuming tlat llcGrew is in confinement at Base D, USASOS, 
iFO 9291 in a facility under the jurisdiction of the Collllll8llding General, 
USASOS, it necessarily f'ollon that under this circumstance that authority 
is.£Jie one to promulgate a general court-martial order modifying the 
sentence, if such action is determined upon. 

ERNEST ll. BURT, 

Brigadier General, U.S; u.:t, 


· Assistant Judge idTocate General. 


Incloauret 

Copy of review 


• 



ARMY SlllVICE FORCES . 
In th~ Branch otfice ot The Judge Advocate General 

llelbol.lE'ne, Victoria, 
Australia. 

Board ot Review 
ex A-1121 

U U I T E D S T A r E S 	 ) Trial by G.C.M. oon-.:ened at . 
} .&..P.O. 32, 16 .&.pril, l9J.i4.. 
) Dishonorable discharge, total 

v. 	 ) torteiturea (all but t4o.oo per
) month tor 6 months suspended},
) hard labor tor aix months.Private Francia E. KJELLGREH · )(20116o32), Campany .&., 1J.4th )

Engineer Battalion. ) 

REVIEW by the BOA.RD OF REVIElf 
SUGG, ROBERTS, and MURPHY, 

JuO&e Advooatee. · 

1. The reoor~ ot tfJ'.&1 in the oaae ot the soldier named abon harlng 

been examinecl--il1 the Branch Office ot .1'h8 Judge .Advocate General and there 

found le'gally sufficient to support the findings ot guilty and the sentence 

ot the court~ but the. sentence as approved and ordered executed, illegal in 

part, has been examined by the Board ot Review and the Boa.rd aubmits this, 

its review,· to the Assistant Judge Advocate General. 


2. The accused -.a tried upon tha following. charge and 11pecitioation1 
.. 

CHARGE1 Violation ot the 64th Article ot War~ 

Speoitication1 In that Private Franch E. Kjellgren, Com.p&ny"

".&.", One Hundred Fourteenth Engineer Battalion, having re

ceived a lawtul command from Lieutenant Edwin G. Moran, 

hia superior officer to drive a truck, .did, at Yamai Point 

Bew Guinea, on or abQlt the 25th d&y of March 191.i4., will 

fully di a obey the aame. 


The accused pleaded guilty. to the charge and apecitioation and,., found guilty 
theredt. He 11&11 sentenced to be dishonorably discharged the service, to tor
teit all pay and allowmoes due or to become due, and to be confined at hard 
labor at euch place aa the reviewing authority may direct tor three years. 
The reviewing authority approved and ordered executed only 110 much ot the 
sentence as provides for dishonorable 'diecharge, forfeiture ot all pay and 
allowa.ncea due or to becane due, and the pertormanoe ot hard labor tor •ix 
monthe, but suspended th• execution ot tho•• portions thereof inTolving dis
honorable discharge and torteiture ot pay and allo..noea in exoeu ot t40.00 
per month tor aix month•. The tindinga and eentenoe were promulgated. in 
General Coilrt-Martial Orders lo. 11, Headquarters 32nd Infantry DiTiaion, 
19 .&.pril, 19J.i4,. . 

' ~ ; \',I 

,3~. The evidence ill lagall7 auttioient to support the tindinga at the 
court and 1ts sentence. · 

4. ·1'h• only remining queation1 requiring the a:Pecitio conai.clerati0». ot 
the Board ot Revinr pertain to the legal etteot ot the aotim. ot the reviewing • 
authority. · · 
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a. The retlew:l.ng au~ority approved 

• * * * only 10 much of the sentence as provides for dis
.honorable discharge, forfeiture of all pay and allowances 
due or to become due, and the performance of. hard labor 

11tor lix months * * * • 

11It is obHrved that a form at action approving * * * only ao much of 
the findings CaentenciJ aa providea for * * * • ii properly taken by a review
ing authority only when a portion of the findings or sentence of the court is 
illegal. Mitigation of a legal aentence ia properly accomplished by remiasion. 

The action in the inatant case operated as a disapproval of so much 
of the aentence of the c01.rt as imposed coni'iil8ment (sec. 404 (2), Dig. Ops •• 
J.W, 1912-40). In conaequence,it the resulting sentence had been immediately 
executed and the accused diahonorably discharged he would have been freed 
from military control. "' There ii no provilion or military law authorizing 
the imposition ot hard labor without ca:U'inement aa a part or his punishment 
on a person diahonorably discharged the aervice. It WQ.lld not be possible, 
therefore, to execute that portion of the action attempting to require the 
performance of hard labor. .&. sentence, or any part thereof. not capable of 
execution i• without legal effect and void•. Accordingly, ao much of the 
action of the reviewing authori 't;y aa attempta to add ha.rd labor to the sentence 
ia ineffective and void and the legal effect or the action was to approve a 
aentence of diahonorable diacharge and total forfeitures only. The quantitr 
or qualitr of a sentence may not be changed by ita suapenaion in lihole or in · 
pa.rt. Therefore, the auspenaion ot the execution of the dishonorable dia
charge did not e:i:able the reviewing authority to add to the sentence performance 
of 1-rd labor. 

b. The reTiewing authority ordered ~t. 

•lJ.h• sentence aa approve!/ will be duly executed, but the 
,execution of those portions thereof adjudging dishonorable 
discharge and forfeiture of pay and allowances in excesa • 
of 140.00 per month tor six montb.1 a.re suspended.• 

. 
Article of War 52 provides that the. reviewing authority may 

• * ** suapend the execution, in Wiole.or in part, of any
. * * * sentence aa does not exten.<r to· dea.th, and may' . 
reatore the person under sentence to duty during such 
suspenaion1 * * * . A eentenoe, or any pa.rt thereof, 
11h.ich has been ao .Us pended '1DAY be remitted, .in mole or 
1n part, * * * and, * * * the slJD9 authoritr may vacate 
the order of auapenaion at any time and order the execu
tion ot the untence or the suspended part there~ in so 
tar as the same eh.all not have been pre'rl.oualy remitted,· 

I 

** *·· 
PIU'lllWlt to th11 ·article of war, it the execution of a Hntence it suspended 
iJl part, the &ccuaed·b credited in s&tiafaotion of his sentence with th&t 
portiOD 11hioh he h.&1 served a.nd., in the event the suspension is "ftcated, he 
1• obliged to 1erve, together with any other portion of the aentence remaining 
unexecu.ted, tb9 portion pre'rl.ousl;r 1uspended. If a sentence i• at such 
uture th&t it is not thua divisible, auspenaicm 1n part oan not be effectuated. 

In the instant cue, the action ot the reviewing authority placed 

aooued 1n & duty status for ab month• and attmpted to subject hi.a to a 


. tortei'blr• ot 140.00 per :month tor such period, the exeCU:tion or the dishonor
able diaoha.rge, h0119ver, remaining 1u1pended. The reviewing &uthoritr •7 
va.c&te the auapendcm of the exeoutic:m of the dishonorable discharge at &rJ7 

·. ti.ae durilJg the 1oldier• 1 service ( aeo. 410 (4), Dig. Ops.,JAG, 1912-40) • 
lJl the instant oaee, it the action.ot the reviewing autboritr 11'8re put into 

2. 
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ettect.in the event the auapenaion were aubsequ.ently vacated, it 1Culd not 
be pouibl• to credit in at.tiataotion. ot the sentence then to be executed t.n 

amount equal to the torteiture pre'rioualy illpoaed upon t.ccuaed. On the 
contrary, he wculd aufter in addition to the apprond untenoe the added 
puniahment ot lou ot pay forfeited during the period he •• int. pa7 ata.tu1 
under 1uapended aentence. ~o thus increase a sentence ot a court-nartia.1· 
ia illegal (par. 87!,, P• 73, M.C.M., 1928). 

• It mliat be concluded, therefore. that a renewing authority may not 
legt.lly 1uapend tbs execution ot a aentence ot diahonorable discharge and 
total torteituree (awl oontinemnt at hazod labor) and order the execution ot 
partial torteituree di.iring the period ot such auapa111ion. It· it 1a desired 
to retain the prisoner in a pay- ata.tua with a partial torteiture ot his pay, 
it i• necessary that the aentenoe be mitigated by the remiuion ot the dia
h011ora.ble discharge (par. 87~. p.77, M.C.M.,. 1928). 

6. For the reaaona t.bove atated, the Board ot Rerlq 1a ot th• 
opinicm that.the record 1a legally autticimt to auata.in the tindinga t.nd 
Hntence ot the court but that ao much ot the action ot the reviewing authority 
aa attempt• to prOYide tor the performance ot hard labor without. oontinemnt 
tor six month• and attempta to order the torteiture ot t40.oo ot accused.' a pay
P.•r month tor dx month• is-· illegal. 

~ ...... u ....... 


• tfi.~~ , Judge Advoe&te.
eutCOCme; J • .t.G.D. .· 

. . ' ' 
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WAR DEP1RTMENT 
Army Service Forces 

Branch otfice ot The Judge Advocate General 

.A..P .o. 924, 
16 Kay' 1944. 

SUBJECT: Record ot trial of Private Francis E,. Kjellgren (20llf032), 
Canpany .A., ll4th EZlgineer Battalion. 

TO: Commanding Genera1, 32nd In!'antry Division, .l.P.o. 32. 

l •. The above described record ot trial has been detemined legally 
sufficient to support the t1.nd1rigs a.nd sentence ot the court. .A.s revealed 
by the accompanying review by the Board of Review the 1eiltlllCe as moditied 
and ordered executed is in part illegal. · 

2. -it is suggested that a general court-martial order be promulgated· 
vacating so much ot the action on the sentence as provides for other than 
approval of the dishmorable discharge and the forfeiture or all pay and 
allowances due or to become due am the suspensim ot the execution thereof. 

3. When tbe original copy of the inclosed revin has served its 
purpose the return thereof is requested together TI.th eight copies ot the 
general court-mrtial orders re.t'erred to in paragraph 2, above. 

ERNEST H. WRT~ 
Brigadier General, U. s. Army, 

J.ssistant Judge Jdvocate General. 
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ARMY SERVICE FORCES . 
In the Branch Office of The Judge Advocate General 

· Melbourne, Victoria, · 
Australia. 

Board ot Review . 30 April, 1944. 
Cll A•ll30 

.UNITED STATES ) Trial .by G.c.11., convened 
) · at Auckland,· lfew Zealand, .... 19 February, 1944. Dis• ~ hOnorable discharge, total 

Private GEORGE 'I. PLDdMONS· forfeitures, confinement tor 
(7083778), Compe.ey B, 35th . ~ ten and one-halt ;years. . The
Infantry. · · ) United States Penitentiary,

) McNeil Island, Washillgton. 

HOLDI:W·by the OOARD OF REVIEW 

STAGG, ROBERl'S, am llURPHI, 


Judge Advocates. 


1. The record of trial in the case of the soldier named above· 
has been examined by the Board ot Renew. 

'2• The accused was tried upon the following charges and specitica
tiona: _,, 1 · , · 

CHARGE I: Violation of the 93rd Article of War. 
' ,

Specification 1: In that Private George 11'. Plemmons, 

Compe.ey B, 35th Infantry, did, at or- near the Prince 

Arthnr Hotel, in a cit;y at or n~r A.P.O. IJ 251 on 

or about 13. January 1944, with intent to do him . 

bodily harm, commit an assault upon Private Josepi 

Gonock by cutting him on the race with a. dangerotIS 

thiilg, to wit; a broken glass. 


Specification 2: In that Private George w. Plemmons, 

Compe.n;r B, 35th Infantry, did, a' or near A.P.O. 

# 25, on or about 31 January 1944, by force and 

violence and by putting him in tear, felonious]¥ 

take, steal and CfJ,.'rry away from the person ot 

A._ R. Binkie, five pounds, eight shillings, Hew 

Zealand currency of a value of about seventeen 

dollars and fii't;y cents ($17.50), one tobacco 

pouch wallet of a value of about fii't;y cents ($.50), 

and one 1939 Chevrolet automobile of a value of 

over fii'ty' dollars ($50.00), all the property of 

said A. R. Ninld.e. 


CHARGE II: Violation of the 96th Article of War. 

Speeii'ication: In that Private George W. Plemmons, 

Compe.n;r B, 35th Infantry, did, in a city at or 

near A.P.o. I 25, on or about 2.February 1944, 

commit an assault upon one Toko Iahui, by wrong• 

f'ull;y pointing a dangerous weapon, to wit a .45 

caliber pistoll at said Toko Kahui. 


http:Compe.ey
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Accused pleaded not guilty to all specifications and charges and W!!-S found 
guilty as charged. He was sentenced to dishonorable discharge, total 
forf'e:\.tures, arrl confinement at hard labor for fifteen years. The re• 
viewing authority approved the sentence but r~mitted four and one-half 
years of the confinement, and designated the United States Penitentiary, 
McNeil Islam, Washington, as the place of confinement. . Pursuant to 
Article of War sot, the record of trial was forwarded to the Board of
Rev:le:w, Branch Office of The Judge Advocate General, Melbourne, Victoria, 
Australia. 

3. The evidence shows that on January 13, 1944, Privat.e Joseph 
Gqnock, a member of the 25th Division llilita:cy_Police Platoon; was in 
the saloon. of the Prince Arthur Hotel, Auckland, New Zealanl, drinking 
beer with two civilians. Private Gonock was not.on duty at this time. 
The three were seated at a table (R. 8), •doing-coin.tricks" when ac
cused approached anl 8 119.llted to do something else with the coins" (R. 13). 
Private Gonock told accused to •get out of the way" (R. 8). Accused 
then called him a •son-of-a-bitch•. _ Accused went to the bar, secured 
a twenty-ounce beer glass, returned, called Private Gonock a nMP bastard" 
and struckhiii.ove!".the left eye.with the beer glass. The testimony is 
conflicting as "to whether the beer glass was broken·before or after the 
blow was struck (R. 8, 14, 17). Gonock was taken to the 39th General 
Hospital where a piece of glass was removed from bis eye. He exhibited 
a scar which resulted from the wound. "Private Gonock thought accused . 
was intoxicated but several other witnesses thought him to be sober (R. ll, 

.13, 18). . • . . . . 

On the evening (R. 23) of January_ 31; 1944, accused. and Private . 

Long, both memb9rs of ComP1JJY •B•, 35th Infantry, staUoned at Aucklarrl, 

New Zealand, engaged a ·taxi driver, Mr. Athel Ray- Ninkie, to take them 

to a place near 'Camp Manger&· (R. 20; Pros~ Ex. ;•A•). Prior to reaching 

the camp, ace.used, who was sitting by the driver, directed him to turn 

in •Buckland Roaaw-. They travelled about 300 yards dollll this road when 

the driver was instructed to stop. Private ~ng pointed a seryice re

volver at the. driver who Wa.s ordered to get in the back of thetaxi, 

where his hands were tied behind himt and then ordered to· •stay down 

while going through the- cityn (R. 21J. Accused got in the front seat 

to drive, after first inquiring as to the condit!6nsof the lights and 

tires and the amount or gas. Accused asked Long, who still had the 

driVEU' covered with the pistol, to make sure Mr. Ninkie•s hands were 

tied arrl then drove the taxi several miles, sto_.PPing on the Puhinui Road, 

where the driver was taken from the car into the bush and ordered to lie 

down. His feet were tied together and accused then robbed him of a 

tobacco pouch containing about five pounds and eight shillings, and a 

wallet (R. 22). (By stipulation it was agreed that the rate or exchange 

of New Zealand currency was $3.2442 per pound (R. 19)). Accused and 

Private Long then left the taxi driver and drove the car to •Green Lane• 

where it was abandoned. They then took a tram into Auckland (Pros. Ex. 

"A•) - . . 

. ·
On the evening of February 2, 1944, about 11:30 P.M., accused and. · 

Private Long·went to the home of Mr~ Toko Kahui, 41 Anglesea Street, Auck
land,, New Zealand. Two American sergeants and some girls were also there.· 
Accused sat at a table for about ten minutes and then asked one of the 
girls to go outside and speak with hiin. The girl refused and accused then 
",&<>t a bit jugh. He tried to pull the girl off the little bed, so I 
L Mr. Kahui threw.him out • threw him away from the bed•. Accused then 
left the room. Shortly thereafter 14r. Kahui went to a' room whBre "my 
wife was and there was Ple1111110ns with a pistol• (R. 25). Mr. Kahui then 
returned to the room where the two sergeants and the girls were, followed 
by accused who 11had a gun on him". Accused then "told us to stand still · 
and he threatened every one in the room• (R. 30h · Accused was "threaten• 
ing the girls, trying to get them to go out with him bujj the girls wouldn't 
go. He had the pistol in his band all the time. . I L Mr. KahuiJ told · 
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Plemmons to put the pistol away but he just told me to shut up and not to 
make any moYes" (R. 26). Staff Sergeant.Jesse R. Harris testified that 
accused held up the group at the point of a gun for approximately half an 
hour. Mr. Kahui testified that accused continued this conduct for about 
an hour when Kahui walked up to him, whereupon accused put the pistol 
against Mr. :Kahui1s stomach. Mr. Kahui then hit_acc~s~~ in t~e right eye, 
knocking him out. The pistol fell trrthe floor and was"l'i'iC1fed up by one 
of the sergeants. Subsequent examination showed it to have been loaded 
at the time of the incident (R. 27, 31). At the time in question aoeused 
•was quite sober• (R. 28). 

The prosecution introduced'in evidence a statement given Major 
Donald A. Small by accused wherein he denied hitting Private Joseph 
Gonock with anything other than his fists (spec. 1, Charge I). · He 
admitted that he and U>ng had agreed to hold up the taxi driver and 
to·take his car·am cash but claimed the amount in cash to be only two 
pounds and a check for thirty .pounds (spec, 2, Charge I). As to the 
incident at the hpme of Mr. Kahui, he admitted having gone there with 

·Private wng, and drinking two or three quarts of wine but claimed that . 
he became very drunk and did not remember what happened (spec., Charge II)
(Pros. tx. "A•). , · ·· · ... 

- I 

The accused elected to remain silent and called no witnesses • 
......~_,,, ....... ,,~·--

4. The evidence clearly establishes the offenses of which accused 

was charged. A beer glass weighing twenty ounces if unbroken, wielded 

in the manner disclosed by the evidence, is a dangerpus weapon. I.t 

broken and shoved into the face of Private Gonock it is.equally dangerous, 

and in either event was calculated to do bodily harm. The court was 

fully warranted in finding accused guilty of the offense alleged in speci
fication 1, Charge I. - • , . . . ' 


The uncontl'!l-dicted evidence and accused's confession clearly establish 
all of the essential elements of robbery, as alleged in specification 2, 
Charge I. · '· 

There was no contradiction of the alleged assault on Mr. Kahui. Ac-· 
cused admitted being at the place and having a pistol with him at that time. 
The evidence fully supports the court's findings of guilty of Charge II 
and its specification. 

' ' 

5. For the reasons stated above the Board of Review holds the record 
legally sul'ficient to support the findings of guilty and the sentence._,. 

3. . 
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.ARMY SERVICE FORC]IS 

In the Branch Office ot The Judge Ad.Tocate General 
Melbourne. Victoria.· 

Australia. 

Board ot Rerl~ 


Cll A-1138 5 June I 191.J.J.. 


UNITED S?AfES 
Trial by G.C.M., COJI'f'ened at 
APO 709, 3 April, 191.J.J..T. Dishonorable d11oha.rge. total tor
feiturH, ooutinnum.t tor lite.Private LEONARD l:IA?CHE?T 
?he United State1 Penitent1&1'7,(33626593), Ccmpazi.y "1411 • 25th Kcleil bland, ashington.Intantry. . 

ROLDIWG by the BOARD CF REVI:&'f 
SUGG. ROBERTS, and MURPHY. 

Judge Advoeate1. 

l. The record of trial in the case of the 1oldier named above has been 
ex&mined by the Board ot Rerlew. 

2 •. f,\le accused was tried upon the following charge and specitications 
( '11 ~j '!. I .,. • ' 

CHA.RGEa Vi~lation et the 92 .Article ot Wa.r. 

Specifications In that Private LeO!l&rd (DI) Hatchett, Comp~ ll. 
25th Intan.try, did at .APO 709,. on or a.bout l lla.rch 1944, with 
malice a.forethought, willtull7, deliberatel7. telanioual;r, un
la.wtull;y, e:nd with premeditatiOll., kill one, Printe Richard c. 
Pulliam; · a h'WDU. being, b,r · 11ioe'tillg him. with a Caliber ·.45 
pistol. · 

The accused pl"ded "Not Guilt;y generall:n. !lot Guilty by reason ot tempor&r7 
ina&nity" to, and'•• fo\md guilty of, the' charge •nd it• •pecitication;> He· 
••sentenced to' dishonorable discharge, total fort'eiture11 and com'inement,tor 
lite. ?he rerlewing au.thorit;y approved the sentence. and ha.1 delign&ited Die 
United Sta.tee Pei:d.tentiary, llcNeil Island, Washington, a1 the pl&ce ot oCllfine
ment. Pursuant to Article of -..r 5of, the record ot 'trial •• forwarded to the 
Boa.rd of Review. Branch Office of' The Judge ·Advocate General, Melbourne, Victoria. 
Australia. · · 

3. The evidence for the prosecution ahm th.at on )(arch 1. 1944, at Aro 
709. Guadalcanal, .Solomon Islands. at about lla30 A.Y., ":•ce&Hd and aev~&l ,· · 
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other soldiers were engagetl in a card game in the recreation tent. Accused 
went into the tent and asked deceased for a match. Deceased replied that 
there -s one on the table a.nd. told accused to talce it. Accused took the 
match and left the tent. Finishing the card game. deceased looked for a dime 
belonging to him. found it gone, and made the statement that he thought acou1
ed had taken it (R.8). . .A.f'ter the noonday meal deceased was near the me11 , 
hall. He •• approached by accused a.nd asked by him if he thought that he 
f.&ocuae§' had his dime. Deceased replied in the affirmative. Deceased then 
turned and 119nt to a lister bag and got a drink of \li8.ter. Returning. he was 
again asked by accused, "Do you still think I have your dime?". Deceased 
again replied in the a.i'firnative. · Accused. 'Who was standing.about tour f&Z'da 
fran deceased. pulled a .45 caliber pistol from his right hand pocket in hi1 
fatigue clothes and shot deceased. the bullet going through the let~ elbow and 
entering the body in the region of the left flank, traversing .the body" in a 
•lightly do'W%11'1&rd direction and emerging on the opposite side about one inch 
lower, cauaing his death (R.6). Prior to the shooting neither accused nor 
deceased appeared to have been angry (R.10). Neither had used any threatening 
language nor did deceased have a.ny weapon- iu his hand. Accused left the 
scene a.nd went to-.rd the orderly room mere he was met by Lieutenant Lemuel 
A. Penn, who took his pistol from. him and put him under arrest. He asked 
accused why he shot deceased and accused related to him the incident of getting 
a match frcm deceased. deceased asking him if he had his dime. his reply in 
the negative, and then said "I will stop these people from messing 'With me" 
{R.27). .Accused at this time 'W&.S performing no duty requiring him to be armed . 
with a pistol ·but had a right to have it in hie possession (R.7). Lieutenant 
Pem testified that a standing order prohibitad men in the company trcm haring 
uaunition in 'their possession and that accused had been notified ot such order • 
.An inspection ot the "pistol by Lieutemnt Penn showed it to have recently been 
tired and to have one rrund in the chamber (R.25) • , . · . 

Captain George 11'. w. Little, K.c •• •s called a.a a witness tor the 
detenae and it was agreed that he was a medical expert. On March 17, 1944, 
witness examined accused as to his sanity. .ls a result ot such examination 
he concluded that accused "la sane now and wu apparently sane at the time ot 
'the commission of the orim.e11 (R.4J.). He further testified •In my opinion I 
do not think that the man aoted a1 one tflllporarily insane at'ter the incident• 
(R.4o) • 

Accused elected to be sworn and tea~fy. 

He testified, in substance, .as did. other witnesses, as to the event. 
up to the time ot the actual ihooting. When he approached tbe meas hall 
deceased called him. and saids "I want to ask you something about that diJDe•. 
Aocuaed stated "That ms the-time I stopped, and told him I didn't get bi1 clime. 
Then he said •You got it' 1 • Deceased went to the lister bf.g. then returned to 
a baz: on which he had been sitting and stated 11 You1 ve got '1!f¥ dime" and made a. 
•motion toward the axe". "Then I; shot. I pulled the pistol. out and lhot". 
Private Charlie B. Ellis testified th.at at this time deceased would have had to 

• 
2. 
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take "about three st.pa to get to the axe * * * He [&ccuae!J -.a bet.en 
the axe an.cl Pulliam" (R.23, 24.). .locu.ed remelllbered nothing after the shot
-.1 fired. He did.not remember saying anything to deceased while the 
la.tter was going to the. lister ba.g. He admitted being Tery. angr/ at thia 
time, stating, •I "don't know howr ma.d I -.s", and claimed that he did not 
know 'llhat he wa.a doing and did not feel that he •• ~oin.g 11rong (R. 37). 
~ next thing .he remembered was being approached by LieuteDAnt Penn ·and a 
:military polio• sergeant and giTing Lieutenant Penn hia pistol (a.33). He 
accounted tor having the ammunition in hia poaaeasion, stating that he h&d. 
found 1 t near the unloading doalca (R.34). He admitted haTing lct.ded hi• 
pistol upon returning to his tent after ha.Ting asked deceased tor. a match ill 
the recreation tent. 

Lieutenant William D. 3penoer, 25th Infantry, testified that he aaw 
accused. just after the killing a "He seemed to be excited. He a&id some• 
thing to the etfect1 I'm tire'1 or .people tooling with me•. I would. rather 
die and go to hell than be accused of stealing a dime " (R.38). . .lt this 
time accused -~ •trembling"· and "neating". "He -.s· shouting• (R.39) 

. 4. The a~cuaed ia ~barged with m.u;der. The specification alleges 
tbat accused did • * * * with :malice aforethought, willful.!_y, deliberately, 
teloniou.ly, unlawf'ully and with premed.itation kill * * * Lt:b.e deoeaaeg, by 
shooting him with a· .J.6 Caliber pistol.• In order to determine the-legal 
1utficienc7 ot· the evidence to aupp~t the .t'inding ot guilty under this 
apecitioation, it 11 necessary that the evidence support the conclusion that 
the aoowied Wll.awtully ld.ll'ed tile deceased 'With ma.lice atorethoU&}lt. 

• * * l!urder ia defined aa ' * * * the unlaw.tu1 killing 
ot a.human being with :malice atorethoU&}lt. 1 The word 1 un
lawt'ul.' &a uaed in. this detinition means ' * * 'Without legal 
justification or excuse. 1 .A juatif'iable homicide ia 1.l 
homicide dona in the proper pertorma.noe of' a lega.r duty * **.' 
Furthermore, an ucuaable homicide ia one 1 * * llhich ii the 
result ot an accident or miaadnnture in doing a lallf'ul aot 
in a lallf'ul m&nner, or wbich ia done in aelf~det'ense on a 
sudden atf'ray, * * * '. ': 

'* * * J4alice, in this de.t'ini tion, ia used in ·. 
a teclmical 1enae, including not only anger, hatred, 
and reTenge, 'bl.lt eTery other unlawtul and unjustiti• 
able motin. It is not ccmtimd to ill-w:Lll ton.rd.a 
one or more individual persona, but ia in.tended to 
denote an action f'l01i. ng trom any 'Wicked and corrupt, 
motive, a thing dane ·malo ani.mo, llhere the tact h&a / 
been attended with auQti""'Circumstanoes aa carry in them 
the plain indications ot a heart reg8l"dleaa o.t' social 
duty, a.nf tatally bent on miaohief'. And therefore 
:malice ia implied trom &lJ:1 deliberate or cruel aot 
against another, ho.ver sudden. ' · 

http:teloniou.ly
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**** 
·It is not the leas malice a.forethought. with

in the meaniilg of the law.· because the act ia done 
suddenly a.tter the intention to cormnit the homicide 
ii formedJ it is sufficient that the malicious 
intention precedes and accompanies the act of homicide. 
It is manifest. therefore. th.a.t the words 'malice· 
aforethought• in the description of murder. do not · · 
imply deliberation. or the lapse of' considerable time 
between the :nalicious intent to ta.lee lite and the actual 
execution of that intent to take life and the actual 
execution of that intent, but rather denote purpoH and. 
design in th• oontradhtinction to accident aiid iaia.. 
chance (Commonwealth v. lfebster. 5 OUch. 296J 52 .Ala. 
Dec. 711) 1 ." (CM 222148, Griggs). , 

Similarly the Manual tor Courts-Martial definH malice atOl"ethought aa 
tollans 

. "Malice atorethou~ht. - · Malice doea not necesaarily mean 
hatred or pereona.l Ul-'Wl.ll toward the person killed, nor an · · 
ac'bl&l intent to ta.lee hie lite. or even to take anyone• s lite. 
The use ot the word 1 aforethought' doe• not mean that the malice 
mu1t erlet tor any particular time befOl"e commiuion ot the aot, 
or that the intention to kill must han previouely exiated. It 

, ii sufficient that it exiet at the time .the act i1 ccmua.itted. 

.. (Clark.} 


Malice aforethought may exht when the act is unpreuditated. 
I~ 'J!JAY mean any one or more of the following states ot mind preced
ing or coexisting with the a.ct or omission by which death ii cauaeda · 
.An intention to cause the death ot, or grievous bodily harm ·to. · 
any person. llhether auoh peraoD. i• the person actually killed or 
not (except when death is inflicted in the heat of a sudden paaaicm., 
ca.used by adequate provocation}i knowledge tha.t the act which • 
cauus death will probably cau.se tile death of, or' grievous bodily 
harm to. any person, llheiner such person is the person actually 
killed or not. although euch knowledge ii accompanied by inditterenoe 
ldiether death or grieTous bodily harm. ia caused or not or by .a wim 
·that it may not be cauaedJ intent to commit any tel~. * * * • · 
(K.C.M., 1928, par. J.4~ } • . , · · 

'1'he competent evidence for the prosecution shows, and the aocueed admits, 
the.the shot deceased at the time and place alleged. He pleaded "lot Guilty 
generallyJ llot Gailt;y by reason of tm.porary- insanity"• to the charge and 
apeoitioa.tion. The plea •• properly ocmaidered by tile court a1 a plea. ot 
not guilty. The record contain• no eubstantial evidence that aoou1ed •• 
inane at the time of 'the alleged oriae. Quite tile oori:tr1.27 ia pronn 'b7 the 

http:oori:tr1.27
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only witnen called by the accuaeda 

"Where there •a· no substantial evidence of insa.nity, the 
presumption of sa.nity contemplated in paragraph 63 8.Ild 112, 
M.C.M., was operative, and it -.as not,neceasary to introduce 
in evidence the finding of Ii. medical boa.rd appointed on 
request of de!'ense counsel in order to eDable the court to 
dispoH of the question of the mental condition of the 
aoouaed. The o a.u-t ia empowered to oonatitute itself the 
judge ·of the extent to which the burden of inquir~ into 
mental condition ia imposed upon it. C.M. 193543 (1930)~• 
(Dig. Ops., JAG, ~912-40, aeo. 395 (36)) • 

.Acouaed attempted to excuse the kill~ by testifyil:lg tb.e.t immediately 
bef'are he fired the fatal shot deceased was·reaching for an axe•. One witneH 
teatitied that accused was. atandi:ng bet.en the axe and deceased when accused 
shot him. All witnessea testified that deceased 'W&S llil.8.rlDedJ · that he did 
not make any tilreate.ning movements toward accused and did not appear to be 
angry. Only the statement of accused as to deceased reaching for the axe 
supports a.:ey excuse for the hamioid~. However, accused did not giTe thia a1 
hia excuse imnediately after he had shot deceased but stated that he had , 
rather be dead and in hell than accused of stealing a dime. Accused quarrelled 
with deceased, -went to his tent, armed himself With a leaded pistol, in direct 
Tiolation of standing orders of 'Which he had been appraised, approached 
deceased, aga.in quarrelled 1ri.th him and shot him. Accused admita he 118.8 l.Ilgl7 
with deceased. He atated: "I didn't know how mad I wa.a". 

' . . 
":ro avail oneself of a plea of self-de.tense the facts must 
be such as to induce the reasonable belief or fear of the 
immediate existence of peril of death or great bodily harm 
(Allison v. United States, 16o U.S., 203-217). Whether 
suOh circumstances existed to establish self-defense i1 tor 
the court to decide as a question of fact." (CM A-1178, Clark). 

~ -. 
There is 1ufficient evidence in the record to support the court' a finding• that 
accused, did, at the time end place, kill deceased as alleged. 

5. · In the instant case the major portion of the trial was conducted 
at the scene of the orime. The testimony of the witnesses re!'erred to places 
and distances which may have been apparent to the court but were vague and 
indefinite in the record. For-t:unately. the legal sufficiency of the record 
could be determined without the ccnsideration ot such testimony. .A record of 
trial by general court-martial should •set forth a complete history of the 
proceedings had in open court" (par. 85b. M.C.M., 1928), 10 that the renewing 
authority and others required. to review-the record may have before them. all~ · 
of the evidence considered by the court in reaching its conclusion. Places, 
distal'.lcea, or directions referred to by witne_sses should be described b;y apt 

5. 




words or by reference to exhibits introduced. in evidence and attached to the 
record. 

6. For the reasans stated above, the Board ot Review holda the record 
legally sufficient to support the f'indiDgs and :Jentence. 

judge Advooate. 

6. 




.ARMY SERVICE FORCES 
In the Branch Office ot The Judge Advocate General 


Melbourne, Victoria, 

.A.us tra.1ia. 


Boa.rd ot Review 

CM A-1142 4 June, l~ 


UNITED STATES 	 ) 
) trial by G.C.K., oomened at 
) .APO 6, 22 April, 191.il+. Dishonor-

Te 	 ) able d11oharge, total torteiturH, 
) oonf'inellent tor. twenty 19a.r1. 

Private CHA.RIBS II. EVERS ) The Stockade, Base •D•, USA.Sal, 
(17014855), Kedioal Detachment, ) APO 929. 
63rd Infantry. ) 

OPINIO?l by the BOA.RD OF REVIDr 
SUGG, ROBERTS, and MURPHY, 

Judge Advocates. 

1. The record ot trial in the case ot the soldier named abon haTiD.g 'been 
uamined in the Branch Office ot i'he Judge .Advocate General and there tomid 
legally insuttioient to support the tin.dings, has been examined by the Board 
ot Review, and the Board •ubnita thil, ita opinion, to the Aeaietant Jude• 
J.dvocate General. 

-2. The acoused 11&.s tried upon the tollowil:lg charge and speoitioatiana 

CRARGEa Violation ot tile 58th Article ot War. 

Speoitioaticnu In that Prin.te Charles K. ETer1·did at .APO 6, 
· on or abwt 5 Febr\11.r)" 191.il+ desert the serTice ot the 
United States by ab1enting hwelt without proper leave 
tran hie orgui&&tion 11ith intent to shirk important 
serTioe, to wits aern as aid man in a·ritl• oonipe.ny in 
a th.eatre ot operatiou. ' 

i'he accused pleaded not guilty to,·and W..s tound guilty ot, the charge and 
1peoitication. He •s sentenced to dilhcmarable discharge, total torteiturH, 
and. oontinement for twenty ;year1. !he renewing au'thoritT apprond the 
19lltenoe, but suspended; until the 1oldier•1 release trom oont'in"119at, th• 
ceoution ot that portion &djudgillg di1honorabl• disoha.rge, and designated the 
Stoclc&de, BaH •D", USA.SOS, .APO 929, a1 the place ot confinement. The ti:ndinga 
ancl sentence were.pr<llllllgated in ~neral Court-Jlartial Ordere !Jo. 3, Headquarter• 
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6tb. Infantry DiTidon~ 26 .A.pril, 1944. 

3. '1'he nidence rneall that a.ocuHd. a :member ot the Jlecl1oa.l Detach
aea.t ot the 63rd Inta:a.try. 6th DiTili.on. ·a.rriTed in New Guinea. trom. Ha.11&11 on - . 
the s.s. Monterey (ll.10) cm 2 February, 191.J+. .A.couaed kneW" one ot the 
meabera ot the transport• 1 ern. baviDg previoualy served 1lith hiJa iu the' 
Kerclant ll&rine. That crewman went to accused'• quarters aboard the S.S. 
Kanter•r a.nd.. il1 the pre1ence ot a.t lea.at three other soldiera, said. according 
to one ot thoH soldiers, 'tb&t •u &Zl.J'Ol18 •nted to go back to the States he 
could tiz it up1 ***he WOlll.4. it pouible, help any soldier or sailor or 
a.ny member ot th• .Armed Fcroea to get ba.ck to the States as a. 1tos1'&y. Re 
would do enrytb.ing po11ible to help them. * * * he 'WOUld try and get arq
1towa11&y on the boat bl.ck to the Sta.tea aately" (R. 11+. 15. 16). Three or 
tCAJ.r timea (R.12) during the voyage a.ocuaed a.lked Private William Eppich. with 
Whom he •• quartered, it Eppich "wanted to go back to the 1tatee 'W'ith hill and 
he thought it would be pretty easy to &.rr&Dge• (R. 8, 11). Accused had alao 
told another soldier 11 tb.a.t he had hil own reasons" tar having in hia po1ae11ica 
a. pair ot blue oOTeralll not ot ~ i.11ue (R. 15, 18) • 

.A.ccuaed wa.1 la.at Hen. in. th• detachm.e:nt on 4 Februar7 and, on the morning 
report tor the tol101d.ng da:.,., ._. aholrn aa e.baent without leave (Proa. Exh. J.). 

,./• 

.A.Ccuaed admitted. when te1t11'Jing a.a a 'Witmaa in his om behalt, that 

he had lett hia oi-ganisation wl.tholit lMTe on the nening ot 4 February, and 

1tond a•y on the s.s. Konterer• He •• discovered a.bout eight da.Y1 l.a..ter 

and placed in ecmtinement (R.41). l1pC111 arrival in San Francisco. he •• 

-turned O'f'er to the militar;r authorities at Fart McDCJ1rell and aubaequentl;r 

returned to hia organisation in l'n Guinea (Proa. hh. B). . _ , 


· ' . . J.ceuaed ende&Tored to uplain. hi• a.oticms by' testifying that hi• parent• 
'had been ld.lted in an accident when he waa a. child and that his wit••• the 

· ·only person lib.om he had 9 in thi1 world9 • On ZT December he had receind a 
···letter trcm her etating•. in ettect. that ahe had been informed by a doctor 

'that abe could not ban a child witb.out first undergoing a spinal operation 
· llhich ehe might not be able to aurvive. and &eking that accused •grant her a 

divorce• (:a.38). Re wrote her three letters but reeeind no anner. Re · 
therefore attempted to return to hia home because "I wa.uted to get thing• . 
atraightened out w1 tll 1q wl.te, one way or another•. (R.39_). Re teatitied that 
he did not "intend to leave the Army' or go a11&.y trom it entirelT'1 nor did he 
11intend to avoid * * * duty as an .A.id Man" cr •going aeypl&ce;where duty' 
aight require * * * il1 the tace ot the •neJll1' or othendae• (R.38). .A.tter aee
ing hi• wite he "•• going to come back to the Army" but he knew that he could 
not return to hil organisation in !Jew Guinea. as he had no •y ot returning (R.113). 

Botli Major Joseph J. Grandone. the ottioer cClllllll8Jlding the medical 
detachment. and Captain Richard :s. Hiatt, aoeuaed.' 1 company canm•nder. testitied 
that aocuaed had al•ys performed his duties in a aatbtact0Z7 lDl.mler (R.23, 33). 
Priva.te Vincent T. ~· testified that he •• a. friend of accused1 that accused 
wa.s a good soldier and th&t accused had been worried about not ha:rlng heard 

. ' 

2. 
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frcm hia f!.ccused'i/ 'Wife. 

4. In order to sustain the findings of guilty, it is necessary that 

the evidence support the conclusion that accused absented himself from his 

organization with the intent to shirk the important service alleged (par. 

130&, p. J.42, M.C.M., 1928). The court-martial had before it evidence that 


·accused, 	while en route from Ha\'16.ii to New Guinea with hie organization, 
conceived a plan for his return to the United States as a stol'i8:way. Two 
days atter disembarking in New Guinea, accused left hie organization without 
leave and stowed away on the transport. He 'W&S apprehended eight days later 
on the high seas • 

.Although accused's organization •sin a theater of operations when he 
abaented himself, there is no evidence that it liEl.S in praximity to the enemy 
nor had it been alerted for movement to a forward area. There 11 no evidence 
ot the nature ot the duties accused 116.s then performing. Apparently, suoh 
duties were only the routine duties of an aid man in a medical detachment. 
There 1a no evidence in the record that accused quit his orga.niu.tion 'With 
intent to shirk the service alleged, nor are there arry cireumata.noea in 
nidence from lilioh such an inference may be drawn. 

The mere absence ot a soldier from hi1 organization, nen though it is 
then 'Within a theater of operation• in a foreign country, does not, without 
other proof, establish pbima fa.oie that he intended to lhirk important aervice. 
to hold othendse would e toliiIITtate against the clear intent of Article ot 
a.r 28 and would lead to the conoluaion that, almoat 1'ithout exception, eney 

soldier absent without leave for any period of time llhile on foreign duty may 

be properly to'lm.d guilty ot desertion. As the Board of Review stated in 

CM 224805 (I Bull. JAG 2f;$, Oct. 1942) 

•.A.11 military service in time ot wa.r 1a more important, 

in a general senH, than similar service in time of peace. 

The importance of such service is increased by its urgency 

and neceuity. The importance ot 118.r· service and the 

greater relative seriousness of avoidance ot such aerTice 

are fully recognized in the statutory authorizations tor 

puniahm.ent1 tor auoh avoidance through deaertion. Under 

.Artiole ot W'a.r 58 the authorized penalty for deaertion 

11 greater than for the same oftenae in time of peace. 

But it the intention ot Congreaa in defining the speci&l 

type of desertion embraced in Article of War 28 bad been 

to inoiude in the term 'important service' all service in 

tiu ot -.r it could simply have ao ata.ted and it 'WOUld 

bav• been qui119 Wlll9oeaaary to make the ditf'erentiation, 

u the Congresa did, between important and other Hnic•. 

The context ot .Article of War 28 plainl7 usea the word 

•important' u a relatin term to be applied cc:imparativel7 

in time of -.r aa well a1 in time of peace. * * * * • 
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The record contains a.mple evidence upon which a. finding that a.ocused 
intended to rem.a.in absent permanently could be predicated, ha.d accused been 
so cha.rged. Such evidence, ho19ever, does not supply proof of the intent 
alleged. Cantro lling is the recent holding or the Boa.rd of Review in 
CK 221..1-765, (cited 'With approval and followed in CM 231163 (I.I Bull. JAIJ 140, 
Apr. 1943)), in pertinent pa.rt u followsa 

"The offense of desertion is defined as '* * * * * * 
absence without leave accompanied by. the intention not to 
return, or to avoid hazardous duty, or to shirk important 
service' (M.C.M.~ 1928, par.:130). Thus it is apparent 
that desertion i• an offense requiring a specific intent 
ot mind. It h equally clear that the word 'desert' is a. 
broad, inclusive term and when use~ in a specification i• 
susceptible of attributing to 1:he accused tuiy one ot the 
three intents of' mind described above. When, therefore, 
the word 'desert' in a specification is modified, a1 in 
the present case, by the phrase ' ** * in order to &.void 
hanrdous duty* * * ', its meaning ia narrowed and the 
justiciable issues of the Specification are accordingly 
restricted. Furthermore, when a Specification alleges 
desertion with an intent to avoid hazardous duty, the proof 
must show suoh an intent. It the proof shows no such 
intent, but rather a.n intent not to return to the serTice, 
there is a fatal variance between the allega.ta. and the 
probe.ta. and a finding of guilty of desertion based an such 
proof cannot be approved." (I Bull. JAG 323, Nov. 1942). 
It must be oonoluded, therefore, that the record of trial is legally 

sufficient to support· only so mu.oh of the findings as involves the lesser 
included offense of absence without leave in viola.tion ot Article ot ll'ar 61. 
It is noted that the date of the termination of suoh absence ie not alleged 
in the specification as oontempla.ted by the Maiua.l for Courts-Martial (of. 
forms J.4, ·21, pgs. 240, 241) • However, despite this omisaion, the offense 
of absence without leave is included W. thin the specification. Normally 
such an allegation is necessary since the extent of the period of unauthori&ed 
absence is eaaential to fix the maximum allowable punishment. lfow, howeTer, 
a1 a temporary change due to 1:he existence of •r, the limitations upon 1uch 
punishment baTe been removed by Executive Order and for the tillle being, al 
though desirable, it ii unnecessary to allege and pron. the duration ot 1uoh 
a period, as di1tinct from alleging and proving the date ot the inception of 
the offense. 

5. .A.ocuHd was aentenoed to dishonorable di1charge, total tor
tei'b.lre1, and confinement tor twenty y-ears. The reviewing authority 
suspended the exeoution of the dishonorable dhcharge until the 1oldier•1 
releue trora ocm.tinement. The sentence ia pend.asible tor· the offense 
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ot which the a.coused ii legally guilty. It the findit1g1 ot guilty' 
under Artiole of War 58 be not vacated, however, upon ueoution ot 
the diahonorable discharge, accused will suffer the additicmal punilh• 
ment of loaa ot hil na.tiona.li ty {Nationalitf Aot of 1940 (.54 Stat. 
1169) as amended by the a.ct approved Ja.nus.ry 20, 1944 {Pub. Law 221, 
78th Cong.))• Such additiona.l punishment may not leg1.ll7 be imposed 
tor a violation of.Article ot War 61. · 

6. For the foregoil'lg rea1on1 the Board ot Review ii of the opinion 
that the record ot trial ii legally sufficient to 1upport only so much ot 
the findings or guilty a1 involves findings or guilty ot abaenoe without 
leave in violation of the 6l1t Article or War, and legally 1uttioient to 
support the sentence. · · 

Judge Advocate • 

.l@4~l; Judge· Advocate. 
Lieutenan00lle1, J .A.G.D. 
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{442) -. 
1st Indorsement 

Army Service Forces, Branch Office of The Judge Advocate General, APO 924, 
8 June, 1944.· To: Commander-in-C~ef, Southwest Pacific Area, APQ·500. 

1. The record of trial and accompanying papers in the case of Private 
Charles :u. Evers (17014855), :Medical Detachment, 6Jrd Infantry,. toeether 
with the holding thereon of the Board of Review, are transmitted hereld.+...h 
pursu~t to Article of War 50~, as amende~, for your action. ·. 

2. The Board of Review holds that the record of trial is legally · 
. sufficient to support only so much of the fitidings of guiltt as involves 

findings of guilty of the lesser included offense of absence without leave, 
in violation of Article .of War 61, and legally sufi'icient to support the 

. sentence. I concur in this holding and therefore reconmend that so much 

of the findings of guilty of the charge and its specifi~ation as involve 

the findings of guilty of an of!ense by the accused other ~han absence 

without leave in violation of Article of War 61, be vacated. 


J. The offense· of absence without leave in this instance properl7 
may be considered aggravated and deserving of a sentence appropriate to 
desertion. . It my be noted £ran the inclosed statistical data that the 
most severe sentence for desertion thus far ordered executed in either the 
South or Southwest Pacific Areas, included 15 years confinement at hard 
labor. The average sentence of confinement is 5 and .3/4 years. It is 
suggested that a 10 year term of confinement is adequate and appropriate· in 
this case and.the recommendation 1s made, therefore, that the court-martial's 

-	 sentence of confinement at hard labor for 20 years be mitigated. bl' the · 
remission of l.O years. 

4. A fozm of action embracing the two recommendations made above 

is inclosed herewith should your decisions be in accord with these 

reconrnendations. 


~ 
ERNEST H. BU , 

Brigadier General, U.S. Army, 
Assistant Judge Advocate General. 

2 Inclosures: 
Incl. 1 -Form of action. 
Incl. 2 -Statistical data. 

(Findings vacated in part in accordance with recommendation of 
Assistant Judge Advocate General. Ter:i years of oonfineDlll9nt reJli.tted. 
GCW 6, USAFFE, 13 Jun ·1944) 
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