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Tending the Garden: A Post-Trial Primer for Chiefs of Criminal Law
Lieutenant Colonel Timothy C. MacDonnell*

A wise Staff Judge Advocate (SJA) once said that “managing the post-trial process of a criminal law office is like
tending a garden.” This short statement captures the essence of the successful management of the post-trial process. If the
chief of criminal law and his office tend to the post-trial process daily, making sure each step is given the appropriate
attention, the process will remain manageable. If, however, the post-trial process is attended to sporadically or left
unattended for weeks, it will quickly become overwhelming.

As a new chief of criminal law one of the most challenging tasks you will face is managing the post-trial process of your
office. For most new chiefs of criminal law, the post-trial process is uncharted territory. If your only criminal law
experience is as a trial counsel (TC), virtually all of the post-trial process will be new territory. Even former defense counsel
(DC), who are familiar with requesting deferment of punishment, and Rules for Courts-Martial (RCM) 1105 and 1106
submissions, will find the post-trial world of a chief of criminal law much larger and more diverse than that of a DC.

The task of managing an office’s post-trial process can also be challenging because it can be difficult to see its
significance. The purpose of the pretrial process is obvious—to get a conviction—»but after the trial is over, the objective is
more elusive. Finally, the post-trial process is challenging because there is so much to it. In a run of the mill post-trial
process® the criminal law office will have to: create and organize a record of trial (ROT),® produce eight documents,* ensure
that the ROT is reviewed by four individuals,” serve the post-trial recommendation and addendum (if it contains new matter)
on the accused and his counsel,® receive and organize the matters submitted by defense, get the convening authority (CA) to
take action,” and mail the original ROT and two identical copies to the reviewing or appellate authority.®

The purpose of this article is to explain the post-trial process and identify some of the process’s common pitfalls and
methods of avoiding those pitfalls. This article addresses the post-trial process in four parts. The first part discusses the post-
trial process in general, focusing on the purpose of the process and briefly discussing all the stops along the way, including
the subject of post-trial delay. The second part reviews the process from the adjournment of the trial to authentication of the
record. The third part examines the process from the authentication of the ROT to the SJA addendum. The final part
examines the CA action, the promulgating order, the process of placing Soldiers on excess leave, and final action.

Post-Trial Processing in General and Post-Trial Delay

As the chief of criminal law you are responsible for ensuring the execution of all of the necessary steps to complete the
post-trial process. One error in the process can cause all subsequent actions taken to have to be repeated.” Additionally,

! Currently assigned to the Regime Crimes Liason Office, Baghdad, Iraq. Many individuals assisted in the completion of the current article. Of particular
note is Lieutenant Colonel Dan Brookhart, who provided substantial input as the article was being written and Colonel (Retired) Malcolm H. Squires, the
Clerk of Court for the United States Army Court of Criminal Appeals, who generously edited the article.

2 The term “run of the mill post-trial process” contemplates the processing of a record of trial where the accused is convicted and receives a punishment that
includes confinement and a punitive discharge. Also, this includes one where the accused has requested deferment of some or all of the adjudged sentence.

¥ MANUAL FOR COURTS-MARTIAL, UNITED STATES, R.C.M. 1103(b)(1) (2005) [hereinafter MCM].

* The DA Form 4430, Department of the Army Report of the Result of Trial, the DD Form 2707, Confinement Order, responses to defense deferment
requests, the post-trial recommendation, the addendum to the post-trial recommendation, the action, the promulgating order, excess leave documents. U.S.
Dep’t of Army, DA Form 4430, Department of the Army Report of Result of Trial (Sept. 2002); U.S. Dep’t of Defense, DD Form 2707, Confinement Order
(Sept. 2005).

® MCM, supra note 3, R.C.M. 1103(1)(1)(B) (Trial Counsel), R.C.M. 1103(1)(1)(B) (Defense Counsel), R.C.M. 1104(b)(1)(A) (the Accused), R.C.M.
1104(a)(2)(A) (Military Judge).

®1d. R.C.M. 1106(f), R.C.M. 1106(f)(7).
"1d. R.C.M. 1107(a).

®1d. R.C.M. 1111(a)(1); THE CLERK OF COURT’S POST-TRIAL ADMINISTRATIVE PROCESSING OF GENERAL COURTS-MARTIAL AND BCD SPECIAL COURTS-
MARTIAL para. 1-8a(1) (23 Aug. 2004) [hereinafter THE CLERK OF COURT’S HANDBOOK].

° If an appellate court rules that the post-trial recommendation was incorrect and prejudiced the accused, the court will most likely order a new post-trial
recommendation. If a new post-trial recommendation is ordered, then a new action and promulgating order will also be necessary.
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throughout the post-trial phases a processing-time clock constantly ticks. Although the Dunlap™ ninety-day post-trial
processing requirement has long been a thing of the past,** the Moreno' 120-day-clock has, at least in some regards, taken its
place. The Army Court of Criminal Appeals (ACCA) decisions in United States v. Collazo™® and United States v.
Chisholm,** and the Court of Appeals for the Armed Forces (CAAF) decision in United States v. Tardif,"> have continued to
emphasize the need to process records of trial in a speedy fashion.*®

As you prepare to take responsibility for the post-trial process of your office there are several references you should both
read and have available. First, there are five resources that will be invaluable to you: The Clerk of Court’s Handbook for
Post-Trial Administration; the Manual for Courts-Martial (MCM) (RCM 1101 through RCM 1210); the Uniform Code of
Military Justice (UCMJ) (articles 57 through 67; and Appendix 16); Army Regulation (AR) 27-10 Military Justice (Chapters
5 and 12); and the Military Justice Manager’s Post-Trial outlines and Post-Trial New Developments outline from the Army
Judge Advocate General’s School. These resources will provide you with detailed information regarding the post-trial
process, examples of how to word certain documents, suggestions on improving your office’s processes, and updates of the
most recent statutory, regulatory, and case-law driven changes to the post-trial process. Second, make use of the human
resources in your office. Talk with your court-reporters, post-trial noncommissioned officer (NCO), and enlisted Soldiers. It
is important to know the experience level of your post-trial staff, and take advantage of it when possible or make allowances
for it when necessary.

Part I: Overview

When examining post-trial processing, it can be helpful to divide it into three phases: adjournment to authentication;
receipt of the authenticated ROT to addendum; action to final action. Appendix A of this article is a diagram or road map of
the post-trial process.’” Each event that is necessary for a successful post-trial process is accounted for in the diagram and
will be discussed briefly in this section of the article and more in-depth in later sections.

Phase one of the post-trial process is dominated by the TC and the court reporter (CR), but like all phases of post-trial
processing, there are plenty of opportunities for the chief of criminal law to get involved. The first event in the post-trial
process occurs after the judge announces that the trial is adjourned.*® As soon as the trial is adjourned, the TC is responsible
for producing the Report of the Result of Trial, Department of the Army (DA) Form 4430.%° A copy of this document must
be provided to the CA, the immediate commander of the accused, and (if applicable) the commander of the confinement
facility where the accused is sent.?’ Also, a copy of DA Form 4430 must accompany the military prisoner to his place of
confinement.? The TC is also responsible for producing a confinement order, Department of Defense (DD) Form 2707.
According to RCM 1101(b)(2), “A commander of the accused may order the accused into post-trial confinement . . . [and]
may delegate this authority to the trial counsel.”® There is no requirement that the commander delegate his authority to order

19 Dunlap v. Convening Authority, 48 C.M.R. 751 (C.M.A. 1974).
™ United States v. Banks, 7 M.J. 92 (1979); United States v. Jenkins, 38 M.J. 287 (1993); United States v. Bell, 46 M.J. 351 (1997).
%2 United States v. Moreno, 63 M.J. 129 (2006).

353 M.J. 721 (2000). In addition to the ACCA decision in Collazo, the Court of Appeals for the Armed Forces (CAAF) has weighed in on the issue of
undue delay in the post-trial process. In United States v. Tardif, 57 M.J. 219 (2002), the CAAF held that prejudice was not a prerequisite for relief under
Article 66(c).

1458 M.J. 733 (Army Ct. Crim. App. 2003).
™ Tardif, 57 M.J. 219 (holding that prejudice was not a prerequisite for relief under Article 66(c)).

%8 In addition to relief, chiefs of criminal law in the Army still face the Army clerk of court’s quarterly processing time report. The quarterly processing time
report tracks the pretrial and post-trial processing time for every command Army wide. It is widely understood that being at the bottom of this report will
likely draw, at a minimum, unwanted attention from your SJA.

" The attached diagram was initially composed by Colonel Michael J. Hargis while instructing at the U.S. Army Judge Advocate General’s School in 1997.
8 MCM, supra note 3, R.C.M. 1101.

¥ |d. R.C.M. 1101(a), U.S. DEPT. OF ARMY, REG. 27-10, MILITARY JUSTICE para. 5-29a (6 Sept. 2005) [hereinafter AR 27-10]. The DA Form 4430 is
available through the Electronic Judge Advocate War-fighting System (e-JAWS), http://www.jagcnet.army.mil/ (follow “e-JAWS” hyperlink under
“Members Only Areas”).

2 MCM, supra note 3, R.C.M. 1101(a).
2L AR 27-10, supra note 19, para. 5-29(a).
21d.
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confinement in writing, but the TC should verify that the commander wants to delegate this authority. An example of a
routine delegation order is enclosed at Appendix B.

The next step during phase one is responding to deferment requests. If the defense requests deferment, the CA must
respond in writing to the request.”® Because deferment only postpones the running of the accused’s sentence until action, it
only affects those punishments which go into effect before action is taken. Thus, an accused can request deferment of
confinement, forfeitures (both adjudged and automatic),? or reduction.”®

As soon as the trial has adjourned, the process of preparing the ROT begins. Although RCM 1103(b)(1)(A) expressly
states that “the trial counsel shall under the direction of the military judge cause the record of trial to be prepared,”
preparation of the ROT is usually the responsibility of the CR and chief of criminal law.”® The TC is responsible for
reviewing the ROT for accuracy (to include reviewing the transcript and the evidence) before it is sent to the military judge
(MJ) for authentication.?’

At the same time the TC is reviewing the ROT, the DC should be given his opportunity to examine the record before
authentication.?®  According to RCM 1103(i)(1)(B), the DC “shall be permitted . . . to examine the record before
authentication.”® The requirement to permit DC to review the ROT is not absolute. If an “unreasonable delay will result”*
this requirement may be bypassed.™

Once the TC and DC have reviewed the ROT for correctness and submitted their proposed corrections (errata), the
record is sent to the MJ for authentication. The forwarding of the ROT for authentication marks the end of the first phase.
Generally, the first phase is the longest in the post-trial process, with most of the time being consumed by the preparation of
the ROT.

Phase two of the post-trial process is dynamic and will involve the chief of criminal law, the DC, the MJ, and the SJA. It
begins with the return of the ROT from the MJ and ends at the SJA addendum. During this phase the post-trial
recommendation is prepared or revised, defense submissions are received, and an addendum is completed.

The first step in phase two really is not a step, but a pause. At the beginning of phase two the criminal law office is
waiting to receive the authenticated ROT from the MJ. Although the office is waiting for the ROT to be returned, this should
not be an idle time. During this part of phase two (if not sooner), the chief of criminal law should prepare and submit for the
SJA’s review the proposed Staff Judge Advocate Post-Trial Recommendation (SJAR), addendum, action, and promulgating
order. The secret to an efficient post-trial process is being proactive. Your office should prepare and review the documents
before they are needed. The time after the ROT has been prepared and has been sent for authentication is often a good time
to prepare the SJAR, addendum, action, and promulgating order.** The SJA can review the documents with a copy of the

% MCM, supra note 3, R.C.M. 1101(c).

2 Deferment of adjudged forfeitures is governed by UCMJ article 57a, while deferment of automatic forfeitures is governed by UCMJ article 58b. UCMJ
arts. 57a, 58b (2005).

3.

% Byt see United States v. Chisholm, 58 M.J. 733 (Army Ct. Crim. App. 2003) (discussing in detail the military judge’s authority and responsibilities
regarding the preparation of the ROT).

Z’MCM, supra note 3, R.C.M. 1103(i)(1)(A).
% |d. R.C.M. 1103(i)(1)(B).

2.

4.

%1 United States v. Maxwell, 56 M.J. 928, 929 (2002). In Maxwell, the ACCA stated that the government has an obligation to forward the record of trial to
the military judge without defense errata where the DC exceeds the local defense standards for errata. In Maxwell, the government waited fifty-one days for
defense errata when the local defense standard for errata was five days. In addition to considering Maxwell to determine when to forward a record of trial
without DC errata, chiefs of criminal law should also consider the standard established in The Rules of Practice Before Army Courts-Martial. THE RULES OF
PRACTICE BEFORE ARMY COURTS-MARTIAL para. 27(d) (1 Jan. 2001) (establishing a minimum standard of 150 pages of review per calendar day).

% pre-positioning the SIAR, addendum, action, and promulgating order is important to an efficient post-trial process. By preparing these documents before
they are necessary, the post-trial process is faster and generally contains fewer errors. It is not necessary to wait until after the record of trial has been sent to
the military judge to prepare the SJAR, addendum, action, and promulgating order. They can be prepared as soon as the sentence is announced. The
advantage to waiting for a complete record of trial is that the record of trial can be used to check the accuracy of the information in the documents. It is also
important to remember that pre-positioning the documents does not mean they will not change after they have been prepared. Shell addendums, by their
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ROT so that he is comfortable that the SJAR is accurate and the action is appropriate.

If the MJ returns the authenticated ROT, the SJA must sign and date the SJAR. A copy of the authenticated ROT and
the SJAR must be served on the accused.®® The DC is entitled to have access to the authenticated ROT and a copy of the
SJAR.* Once the accused has received both the authenticated ROT and a copy of the SJAR, he has ten days to submit
clemency matters under RCM 1105.*® The accused may request an additional twenty days to submit clemency matters.*
The DC hassgten days from the service of the authenticated ROT*" and the SJAR to submit comments on the SJIAR under
RCM 1106.

Once defense submits RCM 1105 and 1106 matters, the chief of criminal law should review them. The purpose of this
review is to determine if the accused or DC have claimed legal error, or if there is any claim in the defense submissions that
should be verified. The chief of criminal law should then forward the submissions to the SJA and discuss whether the
addendum needs to respond to any matters raised in the defense submissions, or whether it should simply account for all the
documents that were a part of the defense matters. Finally, as part of the government’s obligation to protect the ROT, the
chief of criminal law and SJA should review defense matters for issues of ineffective assistance of counsel.*®

The addendum should be modified to account for the documents in the defense submissions. More importantly, it must
address any legal errors raised by the accused or counsel.”’ If the addendum is used to raise new matter (generally in
response to some factual assertion in the defense matters), then the addendum must be served on the accused and counsel,
and defense is entitled to ten days (plus an additional twenty days if requested) to respond to the new matter.** Phase two
ends with the SJA addendum.

Phase three begins with the SJA preparing to bring the SJAR and addendum, the defense’s written submissions, the
result of trial, and the proposed action to the CA.** Once the CA has signed the initial action, the promulgating order can be
completed. Next, a copy of the CA’s action or promulgating order must be served on the accused or DC.** It is important to
note that once the action has been served on the accused or the accused’s counsel, the CA can no longer make changes to the
action that are adverse to the Soldier.* It is also at this time that the compilation of the ROT is finalized, to include
completing the Court-Martial Data Sheet (DD Form 494)* and the Court-Martial Chronology Sheet (DD Form 490, often
referred to as the blue coversheet).® Next, copies of the promulgating order and ROT are mailed to the Clerk of Court for the
ACCA or may be reviewed by a local judge advocate, depending on the level of court-martial and the severity of the
punishment approved.*’

nature, must be changed to account for or respond to defense submissions. Thus, each shell document must be reviewed initially, and again before it is
signed.

¥ MCM, supra note 3, R.C.M. 1104(b)(1)(A); R.C.M. 1106(f)(1).

* 1d. R.C.M. 1104(b)(1)(A); R.C.M. 1106(f).

®1d. R.C.M. 1105(c)(1).

% 1d.

®" Service of the record of trial means service in accordance with RCM 1104(b). 1d. R.C.M. 1104(b).
*1d. R.C.M. 1106(f)(5).

¥ United States v. Gilley, 56 M.J. 113 (2001). In Gilley, the DC counsel included three letters in the RCM 1105 clemency matters which were harmful to
the accused’s clemency petition, causing the record of trial to be returned for a new post-trial clemency petition and SJAR. Id. at 125.

4 MCM, supra note 3, R.C.M. 1106(d)(4).

“1d. R.C.M. 1106(f)(7).

“21d. R.C.M. 1107(b)(3)(A).

“d. R.C.M. 1107(h).

“1d. R.C.M. 1107(f)(2).

% U.S. Dep’t of Defense, DD Form 494, Court-Martial Data Sheet (Oct. 1984).

6 U.S. Dep’t of Defense, DD Form 490, Chronology Sheet (May 2000).

4" General courts-martial cases (even those resulting in acquittals) and special courts-martial which have a punishment that includes a bad conduct discharge
(BCD) or confinement of one year must be sent to the ACCA Clerk of Court. MCM, supra note 3, R.C.M. 1111(b)(1); AR 27-10, supra note 19, para. 5-
42a. Special courts-martial (SPCM) cases that do not meet the above threshold must still receive a judge advocate review, but the review can be done
locally. An attorney for the command that convened the court-martial may conduct the review. See MCM, supra note 3, R.C.M. 1112; AR 27-10, supra
note 19, para. 5-42b.
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Although you might think the post-trial process is complete once your office has mailed the ROT, it is not. If the
accused receives less than a year of confinement, he may return to the unit after serving his term of confinement while
awaiting resolution of his appeal. A convicted Soldier who is pending a punitive discharge can be enormously disruptive to a
unit. To resolve this issue, commands can place Soldiers on voluntary excess leave or involuntary excess leave, depending
on the circumstances.”® Also, in those cases where the Soldier does not receive a term of confinement adequate to have him
transferred to a regional confinement facility or Fort Leavenworth, you may find your office having to provide the accused
appellate notice and execute the final action after appellate review has been completed.

Even the briefest overview of the post-trial process reveals a labyrinth of administrative challenges, replete with
opportunities for error. By breaking the process down to its basic components it can be visualized, and thus, more easily
executed. After becoming comfortable with the post-trial process, chiefs of criminal law should share this knowledge with
their TC and enlisted Soldiers. Many of the post-trial errors that occur in the field, especially excessive delays, do not
originate with the chief of criminal law. Despite their best efforts, chiefs of criminal law cannot be everywhere at one time.
They must rely on other members of the criminal law section to properly execute the post-trial process. The only way that
can happen is if every member of the criminal law section has a working knowledge of the post-trial process.*

Post-Trial Delay

Understanding the large-scale order and flow of the post-trial process is the first step to making it accurate, efficient, and
timely. This understanding is particularly important to the timeliness of the process. Days, weeks, or months can be lost
while a ROT languishes in an in-box waiting for someone to determine where it must go next. Military appellate courts have
emphasized the importance of a timely post-trial process for decades,™ but for Army practitioners, the issue took on new
importance on 27 July 2000. On that date, the ACCA decided United States v. Collazo.™

In Collazo, a panel convicted the accused of carnal knowledge and rape.> The panel sentenced him to a reduction to
Private (PVT) E-1, forfeiture of all pay and allowances, eight years of confinement, and a dishonorable discharge. After trial
the government took over ten months to authenticate the ROT and over a year to take initial action.>

In Collazo the court began its discussion of the post-trial delay in the case with the statement that “[t]en months to
prepare and authenticate a 519-page record of trial is too long.”® The court pointed out that it was the post-trial delays like
those in Collazo that caused the Court of Military Appeals (COMA) to adopt the Dunlap ninety-day rule, a rule which
governed military practice from 1974 to 1979.>® Next, the ACCA held that despite the absence of any prejudice to the
accused, “fundamental fairness dictates that the government proceed with due diligence to execute a Soldier’s regulatory and
statutory post-trial processing rights and to secure the CA’s action as expeditiously as possible, given the totality of the
circumstances in that Soldier’s case.”® The court concluded that the government failed to meet the fundamental fairness
standard and reduced the accused’s confinement by four months.

8 U.S. DEPT. OF ARMY. REG. 600-8-10, LEAVES AND PASSES paras. 5-19, 5-20 (1 July 1994) [hereinafter AR 600-8-10].

4 A professional development class on post-trial processing could go a long way toward educating the officers and enlisted personnel in your criminal law
section and thus reducing processing time.

% Dunlap v. Convening Authority, 48 C.M.R. 751 (C.M.A. 1974); United States v. Banks, 7 M.J. 92 (C.M.A. 1979); United States v. Clevidence, 14 M.J. 17
(C.M.A. 1982); United States v. Hudson, 46 M.J. 226 (1997).

1 53 M.J. 721 (Army Ct. Crim. App. 2000).
521d. at 723.

%% |d. at 724. In addition to the post-trial delay in Collazo, the government committed several other post-trial errors. The government failed to give DC
counsel the opportunity to review the record of trial before sending it to the military judge for authentication, and failed to serve DC with a copy of the
authenticated record of trial before the convening authority took action. Additionally, the government failed to provide the accused or counsel a copy of the
action in a timely manner.

* Id. at 725.

% 1d. Under the Dunlap rule, the government was required to complete the post-trial process within ninety days or face the possibility of the charges being
dismissed. Id.

% |d. at 726.
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Since Collazo, the ACCA has decided over a score of memorandum opinions,”” and nine published opinions, where it
granted “Collazo relief.”*® The minimum length of delay necessary to cause Collazo relief to be granted is unclear. The
ACCA standard is flexible and fact-dependent. Relief has been granted in a case where the post-trial process took as little as
five and a half months® and has been denied in a case where the process took over nine months.** The amount of Collazo
relief the ACCA has given also varies, ranging from as little as ten days® to as much as six months.®?

Although the ACCA has put pressure on chiefs of criminal law to improve post-trial processing, the court has also
created a flexible standard that allows for reasonable delay. In Collazo and its progeny, the ACCA set no hard and fast
number of days by which a ROT must be completed; all the court requires is that under the totality of the circumstances, the
government proceeds with “due diligence.” This flexible standard allows chiefs of criminal law the opportunity to explain
and document the government’s efforts to complete the post-trial process in a timely manner.

It is important to remember that the ACCA’s principle resource for determining whether the government was diligent in
the post-trial process is the ROT; thus, any efforts to advance the process must be in the record. The court will already know
and take into consideration the length of the ROT, the time it took to authenticate it, and the time to action. The court will
also be aware of any written requests for delay by the defense that have been included in the record.®® Other than this
information, however, the court will not know the steps your office has taken to ensure it was being diligent unless it has
been documented in the record. Documentation can be done by a memorandum for record (MFR) attached to the ROT
describing the government’s post-trial processing efforts, or by a notation in the comments section of the chronology, DD
Form 490. Additionally, the government can document its efforts in the SJAR, or in the addendum responding to RCM
1105/1106 allegations of untimely post-trial processing. When deciding what information to include in a memorandum, it is
probably wise to err on the side of detail. Efforts to get an increase in CR support, use of 27D paralegals and attorneys to
type sections of the record, and delays caused by mission requirements may all be relevant. The ACCA has described four
specific acceptable reasons for lengthy post-trial delay: excessive defense delay in the submission of RCM 1105 matters,
post-trial absence or mental illness of the accused, exceptionally heavy military justice post-trial workload, and unavoidable
delay due to operational deployments.®*

Although documenting a criminal law office’s post-trial processing efforts in a particular case is relatively easy,
capturing that information can be challenging. The government’s post-trial processing efforts will involve several members
of the criminal law section and, in most cases, will span several months. If a systematic method is not put in place to gather
this information as it occurs, much of it will be lost. One method to achieve this objective is to use a log sheet that accounts
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for everything that is done to move the ROT forward. This document should be known to every member of the criminal law
section. Any efforts that are made to advance the post-trial process should be listed. This log could then be used to produce
the MFR or addendum that explains the delay in a particular case. An example of such a log is at Appendix C.

If, after examining the post-trial process in a particular case, it is determined that the government failed to proceed with
due diligence, that error can be corrected. The ACCA has authorized and even encouraged convening authorities to grant
preemptive Collazo relief. In United States v. Hudson,® the SJA believed that the government failed to proceed with due
diligence during the post-trial process, and so he recommended the CA reduce the accused’s three years of confinement by
six months. The ACCA applauded this correction and recommended it as a method for handling excessive unexplained post-
trial delay.®® If this technique is to be used, it is important to make it clear in the SJAR or addendum, and in the action, that
the CA is granting Collazo relief.

Although the ACCA has put greater pressure on criminal law offices to produce timely records of trial, the standard of
review is not unduly onerous. The court requires nothing more than due diligence; most criminal law offices meet that
standard. By taking steps to document these efforts, chiefs can avoid losing hard-earned sentences to Collazo relief.

In addition to accounting to the ACCA for post-trial delay, an Army court decision may make it necessary to account to
the MJ as well. In United States v. Chisholm,®’” the ACCA directed more vigorous involvement of MJs in the post-trial
process than had existed before. In Chisholm, the accused was convicted of rape, conspiracy to commit rape, obstruction of
justice, and making a false official statement.®® He was sentenced to four years of confinement, total forfeiture of all pay and
allowances, reduction to PVT E-1, and a bad conduct discharge (BCD).** The preparation of the ROT took just under one
year to complete.”” During this time the accused’s DC made numerous written requests to the government for a “date
certain” regarding the completion of the ROT.”* In one of the requests, the DC asked the CA for a post-trial 39(a) session to
resolve the delay issue.”” The CA denied this request. Defense counsel next sought relief from the MJ. The MJ ordered the
government to give daily updates to the DC regarding the completion of the ROT.” Prior to the MJ’s authentication, the DC
submitted clemency matters on behalf of the accused requesting relief due to the post-trial delay.” This request was denied,
as was a Ia;gr request for the same relief. The CA took action in the case a year and five months after the sentence was
announced.

The ACCA ultimately granted three months sentence relief to the accused based on post-trial delay,”® but the relief
granted in this case is not the most significant part of the decision. In Chisholm, the ACCA announced its expectations of
MJs during the post-trial process, reaching the conclusion that MJs have the authority to grant an array of relief for post-trial
delay to include sentence credit.”” In reaching its decision the court focused on language in the UCMJ and the RCM that
make the TC responsible for the preparation of the ROT “under the direction of”’® the MJ.” The court also referred to earlier
opinions from the COMA that confirmed the MJ’s authority over a court-martial until that judge authenticates the ROT.%
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Based on its interpretation of the UCMJ, RCMs, and case law, the ACCA concluded that MJs have “a shared
responsibility”® with SJAs to ensure records of trial are prepared in a timely fashion. To fulfill that responsibility, the
ACCA suggested that MJs make sua sponte inquiries regarding the status of records of trial that have not been completed
within 90 to 120 days.®* The court has also tasked MJs with granting relief when the MJ concludes the post-trial process has
not met the Collazo standard of due diligence. This relief could range from:

(1) directing a date certain for completion of the record with confinement credit or other progressive
sentence relief for each day the record completion is late; (2) ordering the accused’s release from
confinement until the record of trial is completed and authenticated; or, (3) if all else fails, and the accused
has been pr%J;udiced by the delay, setting aside the findings and the sentence with or without prejudice as to
a rehearing.

In addition to the ACCA putting pressure on chiefs of criminal law and SJAs, the CAAF has also demonstrated concern
regarding post-trial processing time. In two decisions, United States v. Tardif** and United States v. Moreno,®® the CAAF
made it clear that untimely post-trial processing will not be tolerated. In Tardif, the CAAF upheld the practice established in
Collazo of courts of criminal appeal reviewing cases involving prolonged post-trial delay to determine if sentence relief is
appropriate under Article 66(c) of the UCMJ.® Although Tardif made Collazo relief the standard across the Department of
Defense, it appears that the CAAF was unsatisfied by the results. This dissatisfaction is apparent in the Moreno decision.

In Moreno, the appellant claimed that he had been denied his due process right to a timely review and appeal to his
court-martial conviction. The basis of this claim was that the post-trial delay in the case was 1688 days, from sentencing to a
decision by the court of criminal appeals.®” On appeal, the government argued that the delay in the case was not
unreasonable.®® To say that the CAAF disagreed is putting it mildly. The CAAF cited the facts in Moreno to illustrate a
growing problem in the area of post-trial delay.®® In its effort to stem the tide of untimely post-trial processing, the CAAF
adopted a new standard for evaluating claims of unreasonable post-trial delay as legal error.

Under this new standard appellate courts will first examine whether “a due process analysis is triggered by a facially
unreasonable delay.”® If the delay is facially unreasonable then the court will analyze claims of post-trial delay in
accordance with the Barker v. Wingo™ test.*> The Barker v. Wingo test weighs four factors, with no factor having any greater
significance than any other. The four factors are: the length of the delay, the reasons for the delay, the appellant’s assertion
of the right to timely review and appeal, and prejudice. What is perhaps the most significant part of the Moreno decision is
the time frame that the CAAF placed on the term “facially unreasonable delay.” According to the CAAF, “we will apply a
presumption of unreasonable delay that will serve to trigger the Barker four factor analysis where the action of the CA is not
taken within 120 days of the completion of trial.”*

Moreno and Tardif clearly delineate the two post-trial delay hurdles that chiefs of criminal law have to overcome.
Moreno describes under what circumstances post-trial delay rises to the level of legal error under Article 59(a).** Tardif, on
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the other hand, describes when service courts should remedy post-trial delay using their Article 66(c)* authority to evaluate
the appropriateness of a sentence. Based on Moreno and Tardif, chiefs of criminal law should understand that the post-trial
delay must be taken just as seriously as pretrial delay. To the greatest extent possible, no case should take longer than 120
days to process from sentence to action. Even if a case is processed in less than 120 days, it still may be vulnerable to an
attack under Tardif, so diligence is necessary even when processing times are below 120 days. If a case is going to take over
120 days to process, then the criminal law office has to document all delays and be prepared to defend its post-trial process.

The ACCA and the CAAF have increased the pressure to create a timely ROT by making relief for an untimely record
more immediate.®® Chiefs of criminal law must take all steps possible to protect their offices’ hard-won convictions and
sentences. Systems must be in place to document all efforts to progress and accelerate the post-trial process in every case.
Additionally, chiefs of criminal law should plan how they will prove to the MJ that the government has acted with due
diligence. Ideally, chiefs of criminal law should avoid making themselves—or worse, the SJA—the government’s principal
witness for explaining the steps taken to ensure a timely post-trial process. A possible method for avoiding this is to make
your post-trial NCO the government’s principal witness for post-trial issues.

Part Il: Sentence Adjudged to Authentication

The first phase of the post-trial process is generally the longest and is marked by heavy involvement of the TC. During
this phase, five events usually occur: the DC gives notice to the accused of his post-trial and appellate rights, the TC
produces the report of the result of trial, the CA responds to deferment requests by the accused, the CR produces the ROT,
and the MJ authenticates the record. Of these five events, four of them usually involve the TC. Thus, it is important that
once the chief of criminal law understands the events occurring during phase one, that understanding is passed on to the TC.

Appellate Rights

The first event in phase one is notifying the accused of his post-trial and appellate rights which is the responsibility of the
MJ and DC.*" Thus, the TC’s only responsibility in this matter is ensuring it happens. The required content of the appellate
rights advisement is described in RCM 1010% and DA Pamphlet 27-9, The Military Judge’s Benchbook.* The advice must
be delivered both orally and in writing, and the accused and the DC must state on the record that the advice has been given.*®
Both the DC and the accused must sign a copy of the written advice, and the advice must be attached to the ROT as an
appellate exhibit. The advice informs the accused of the following three rights: to submit matters to the CA prior to action,
to appellate review and the right to withdraw from appellate review, to apply to the Judge Advocate General of his service for
relief if he is not entitled to review by the court of criminal appeals or a review under RCM 1201(b)(1), and to the assistance
of counsel in the exercise of the foregoing rights.’*

It could be argued that notice under RCM 1010 does not occur during the post-trial process (because it occurs prior to
adjournment), and so a discussion of this requirement has no place in a post-trial primer. The reason for including such a
discussion is that failure to ensure proper notice under RCM 1010 could affect the timely and efficient execution of the post-
trial process. For example, if an accused has multiple DC on a case, especially if one of those counsel is a civilian, it is
critical to establish which DC will be responsible for post-trial matters. Valuable time can be lost trying to determine which
counsel has this responsibility.’®> Additionally, the written post-trial and appellate rights advice often contains important
information beyond the required advice from RCM 1010, such as whether the accused wants the authenticated ROT he is

% |d. art. 66(c).

% |t seems clear that in Chisholm, the ACCA made good on a promise it made in United States v. Collazo. United States v. Chisholm, 58 M.J. 733 (Army
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100 MCM, supra note 3, R.C.M. 1010.
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entitled to under RCM 1104(b)(1)(B) to be served on himself or on his DC.'® Finally, if the ROT does not reflect that the
accused has received his mandated post-trial and appellate advice, it will be an issue on appeal. One of the TC’s many
responsibilities is to protect the record. Therefore, the TC must ensure that the accused is properly advised.

Report of the Result of Trial

The next event in phase one is the production of the report of the result of trial. The requirement to produce a report of
the result of trial comes from RCM 1101(a)** and AR 27-10.1% The format comes from DA Form 4430. Rule for Courts-
Martial 1101(a) requires the TC to promptly notify the accused’s commander, the CA (or his or her designee), and the
commander of the confinement facility of the findings and sentence in a case. Army Regulation 27-10, para. 5-29 expands
on RCM 1101(a), requiring the TC to include all pretrial confinement credit and the social security numbers of any co-
accused in the report of result of trial. Army Regulation 27-10, para. 5-29 also requires the TC to ensure that a copy of the
report of result of trial is provided to finance in a timely manner. Department of the Army Form 4430 establishes the format
for the report of result of trial which includes all the information required by RCM 1101(a) and AR 27-10, para. 5-29.

The report of the result of trial is an important document if for no other reason than its potential to affect the rest of the
post-trial process. In cases where errors have occurred in the post-trial recommendation, those errors can often be traced
back to the report of result of trial. Additionally, the confinement facility relies on the report of result of trial to determine
the accused’s minimum release date. If the result of trial is incorrect, the accused may be released before serving his full
sentence. Alternatively, if the report omits sentence credit, an accused may remain in confinement longer than required.

Fortunately for chiefs of criminal law and TCs, the report of result of trial is easy to produce, and can be created from
any computer equipped with PureEdge.’® To ensure the DA Form 4430 is properly completed, the TC should have a blank
form at counsel table. As issues such as the number of days of judge-ordered administrative credit are resolved, the TC can
complete the form in writing. After the trial is over, the TC or a 27D paralegal can transfer the hand-written information to a
computer. After completing the DA Form 4430, the TC must sign it and serve it on the accused’s immediate commander, the
CA or his designee (usually the SJA), the commander of the confinement facility (if confinement was adjudged), and the
finance and accounting office if there is