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In this case, the military judge forcefully and effectively the year, the CAAF further clarified the burden on the govern-
discharged his duties as the last “last sentinel” to protect  ment in litigating unlawful command influence motions at the
the court-martial from unlawful command influerice. trial level. The courts continued the trend of past years of put-
ting the accused and defense counsel to the test in substantiat-
Unlawful command influence can take many shape anding allegations of unlawful command influence. By continuing
forms, and can arise at any stage of the court-martial prdcessto emphasize the importance of a complete record and applaud-
Because of the unique role of commanders, the rank structureing the efforts of proactive trial judges, the courts also sent a
and the normal methods by which information and guidance isclear message that allegations of unlawful command influence
transmitted within the military, there will always be the poten- are best addressed and resolved at the trial level.
tial for conduct which runs counter to the protections afforded
by Article 37 of the Uniform Code of Military Justice (UCMJ).
From preferral of charges to post-trial review, the “mortal The Burden of Proof in Litigation of Unlawful Command
enemy of military justice” is always a threat to a fair trial. Influence Allegations
When allegations of unlawful command influence arise, the
command and trial participants at the trial level have the first Perhaps the most significant unlawful command influence
and, perhaps, best opportunity to take remedial measures tdecision in the past year whinited States v. BiagaSaot so
ensure a fair trial. Since this is such a contentious issue, howmuch because of the conduct which led to the allegations of
ever, it is often left to the appellate courts to determine if the unlawful command influeneghe basic allegation was whether
intent of Article 37 has been carried out. Even more importantcertain conduct by the chain of command amounted to witness
is the guidance that the appellate courts provide for dealing withintimidation, resolved at trial and on appeal against the appel-
unlawful command influence issues in the future. lant. RatherBiagaseis significant because it gave the CAAF
another opportunity to underscore the importance of a conduct-
In this past year, the Court of Appeals for the Armed Forcesing a complete inquiry, preparing a complete record for review,
(CAAF) and the service appellate courts had several opportuni-and implementing remedial measures at the trial leveRian
ties to determine if various types of conduct violated Article 37. gase the court also definitively answered one critical question
There are examples of many of the faces of unlawful commandhat will always arise in the litigation of unlawful command
influence. For the most part, there are no new developmentsissues at the trial level.
with one notable exception. In the most significant opinion of

1. United States v. Biagase, 50 M.J. 143, 152 (1999).

2. SeeDaviD A. SCHLEUTER, MiLITARY CRIMINAL JUSTICE, PRACTICE AND ProcEDURES 6-3 (5th ed. 1999) (summarizing how unlawful command influence can arise at
any stage of the court-martial process).

3. Id. See alsd&JCMJ art. 37 (LEXIS 2000) which provides, in part:

(a) No authority convening a general, special, or summary court-martial, nor any other commanding officer, may censargl,reprim
admonish the court or any member, military judge, or counsel thereof, with respect to the findings or sentence adjudgadthytiveth
respect to any other exercises of its or his functions in the conduct of the proceedings. No person subject to thisychtiptepinia coerce
or, by any unauthorized means, influence the action of a court-martial or any other military tribunal or any member themebingnthe
findings or sentence in any case, or the action of any convening, approving, or reviewing authority with respect tolrastsidictze fore-
going provisions of the subsection shall not apply with respect to

(1) general instructional or informational courses in military justice if such courses are designed solely for ta@pimgtascting mem-
bers of a command in the substantive and procedural aspects of courts-martial, or (2) to statements and instructiopegicenrinby the
military judge, president of a special court-martial, or counsel.

4. SeeUnited States v. Thomas, 22 M.J. 388, 393 (C.M.A. 1986).

5. 50 M.J. at 14.
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Lance Corporal (LCpl) Biagase was charged with attempted At trial, the accused made a motion to dismiss all charges
robbery, conspiracy to commit robbery, robbery, and assaultbased on unlawful command influence, asserting that the circu-
consummated by battery. In his confession to the Naval Invesiation of his confession in the unit, and the various lectures to
tigative Service, LCpl Biagase described in detail how he andunit formations had a chilling effect on potential withesses who
some of his friends “jacked people . . . beat them up, kickedcould testify as to his good characteiDuring the motion, the
them, and took their money . . ¢ /A copy of LCpl Biagase's trial judge heard testimony from two NCOs who stated that
confession was given to his company commander, who in turnthey did not feel intimidated or prevented from testifying. One
gave it to his first sergeant with the directive to use it to teachstated that he did think that testifying for LCpl Biagase might
other [noncommissioned officers] about “what’s going on with affect how some people thought of him as a person and staff
our Marines.” He told his first sergeant to get the word out that NCO2® The other testified that he was initially reluctant to tes-
“this type of behavior will not be tolerated within the com- tify because he thought it might be “harder for him in the unit .
mand.® The company commander also told the company at a. . or maybe his leave might be canceldThe second NCO
weekly formation that “we had a Marine do something that also stated that other Marines in the section “don’t want to have
Marines do not do, and we will not tolerate this type of behav- anything [to do] with it just because of the way the statement
ior.”® He expressed “. . . that he was appalled and disgusted .was read out and the things they redd0On examination by the
. and that any Marine who portrayed this type of behavior doesmilitary judge, the second NCO testified that when the state-
not deserve to wear the unifori.” ment was disclosed, he thought the command would look unfa-

vorably on anyone who testified on behalf of the accused . . .

The first sergeant, convinced there was a void of leadershigthat the command would think he just wants to be like Rfm.”
in the unit, made copies of the confession and gave them tdBoth NCOs testified that, notwithstanding their initial reluc-
LCpl Biagase’s section chiéf. He also told the non-commis- tance, they were willing to testify on behalf of the accuied.
sioned officers (NCOSs) in the unit that he did not understand
how this type of incident could happen, and that it was their  The trial judgesua spontalirected that the company com-
obligation to set the record straight—"good Marines did not do mander, first sergeant, section officer-in-charge (OIC), and the
these types of things? Another senior NCO told the unit “that other senior NCO involved in publishing and distributing the
the military really couldn’t tolerate situations like that because accused’s confession be brought into court to teXtifffter
it was unbecoming?*® hearing their testimony, the military judge asked the defense

6. Id.at 144. The exact language used by Biagase was:
When | say “jack people” | mean that we beat them up, kick them or whatever we have to do until they are hurt pretty bait eesistos

any more. After the people are down, laying on the ground and cannot resist because we hurt them, we take their money eise/hiate
want to take.

7. 1d.at 146.

10. Id. at 147.
11. Id.

12. Id.

13. Id.

14. |d. at 144-45.
15. 1d. at 145.
16. Id.

17. Id.

18. Id. at 146.
19. Id.

20. Id.
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counsel if any witnesses had refused to testify. Defense counsdear or concern for their well-beirf§. It is noteworthy that
agreed that no witnesses had refused to testify, but argued thdhese are the types of remedial measures normally put into place
dissemination of the statement “definitely had an impact on after a finding of unlawful command influente.
them by painting the accused as a bad character, even before the
trial began.?! On review by the CAAF, the court faced two basic issues:
first, whether the trial judge applied the correct legal test in con-
The trial judge, in ruling on the motion, expressed displea- cluding that there was no unlawful command influence, and
sure and concern with the series of events that led up to theecond, whether there was unlawful command influence in this
motion for dismissal? He found that the defense had met its case which would have entitled the accused to relief.
initial burden of presenting some evidence of unlawful com-
mand influence, but also found that the government had metits The court took this opportunity to trace the development of
burden “by clear and convincing eviden®dhat there was no  the standard of proof once an accused raises the issue of unlaw-
unlawful command influence in this case. He also stated thatful command influence in a court-martial. The court traces the
he was convinced beyond a reasonable doubt that there was rfalear and positive evidence” standard back/toted States v.
unlawful command influence in this cadeEven though the  Adamiak?® andUnited States v. Ross€rcases where the facts
military judge found no unlawful command influence, he feltit were not in dispute. The only issueAidamiakandRossemwas
appropriate to take remedial measures. In open court, with verywhether the government had rebutted the presumption of prej-
strong language, he chastised the company commander, firatdice by clear and convincing evidence once the accused had
sergeant, section OIC, and senior NCOs for distributing andsufficiently raised unlawful command influence as an issue. In
commenting on the accused'’s confessgfon. essence, the government was only required to show that unlaw-
ful command influence had not tainted the proceedings.
The trial judge then directed that the first sergeant be
removed from the reporting chain of anyone who testified for  The first appearance of proof beyond a reasonable doubt as
the accused; directed that if the evaluation of anyone who testithe standard for unlawful command influence allegations was
fied for the accused is lower than their last rating, that writtenin United States v. Thomg&sone of the 3d Armored Division’s
justification be attached; allowed the defense great latitude dur-unlawful command influence cases. It was at this point that the
ing voir dire of members; agreed to grant liberal challenges forcourt began to treat unlawful command influence as “an error
cause; and offered to issue a blanket order to produce anyf constitutional dimensior* thus mandating proof beyond a
defense witnesses that were otherwise reluctant to testify out ofeasonable doubt as the appropriate standard of review at the

21. Id. at 148.

22.

d. The military judge stated:

Certainly, | do not deem it appropriate that a statement of an accused be Xeroxed, somehow reproduced, and providetéomnberisws
the command, even though it may have been with good intentions; that is, even though it may have been for the purpesedisarepte
teach others of the kind of conduct that should not be tolerated . . . .

Id.

23. Id.

24. 1d.

25. 1d. The military judge later stated:
Ladies and gentlemen, | have, after a lot of searching, denied a defense motion for unlawful command influence. | de tteittbkee has
been unlawful command influence. That is not to say that | believe things were done properly. | believe that you havelesshedaase
to compromising the judicial integrity of these proceeding, and | want to make sure that all of you understand thaethesas @dtirt of the
United States, and | will not under any circumstances tolerate anybody that even remotely attempts to compromise tlo¢ tinésgripyo-
ceedings.. . ..

26. Id.

27. See, e.gUnited States v. Rivers, 49 M.J. 434 (1998).
28. 15 C.M.R. 412 (C.M.A.1954).

29. 6 M.J. 267 (C.M.A. 1979).

30. 22 M.J. 388, 394 (C.M.A. 1986).

31. Biagase 50 M.J. at 150.
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appellate level. In a series of cases, the court further clarifiedin this case. The military judge conducted an exhaustive exam-
the burden of proof on the defense to raise the issue, and thmation of the facts, chastised the entire chain of command in
government to rebut the presumption of prejudice once theopen court, removed the first sergeant from the rating chain of
issue was raised. All of these cases, however, involved appel- anyone who testified, required written justification for any
late review of a completed trial and described the burden ofdownward turn in rating, and required that any witness who
proof for affirming a conviction in a case where defense coun-indicated reluctance to testify be produced. Further, all mem-
sel had shown unlawful command influence did, in fact, exist. bers of the chain of command who knew the accused testified
These cases did not address the appropriate standard of prodvorably during both phases of the trial. Finally, the defense
that the military judge must apply at trial. In only one previous counsel stated on the record that no witnesses refused to testify.
case had the court even raised the question of whether ther&nder these circumstances, the court found beyond a reason-
should be a distinction between the standard of proof applied inable doubt that the court-martial was not affected by unlawful
determining whether there is a presumption of command influ-command influence.
ence and the presumption of prejudice to an acciised.
This decision is instructive for both trial counsel and defense

In Biagase the court definitively answers that question. All counsel. The key for the government is that there will be a
determinations associated with the litigation of unlawful com- higher burden of proof once unlawful command influence is
mand influence allegations are exceptions to the Rule forraised, and that burden applies to all three steps iAtaka-
Court-Martial (R.C.M.) 905(c)(2) preponderance of the evi- Stombaughest®® This opinion also underscores the impor-
dence standard normally applicable to the resolution of factualtance of conducting a complete examination and creating a
issues necessary to decide a motion. The beyond a reasonabiemplete record once defense counsel adequately raises the
doubt standard applies to all determinations at both the trial andssue. Finally, the importance of preventive measures cannot be
appellate leve® The initial burden to present some evidence overstated, even where the trial judge finds no unlawful com-
of unlawful command influence still rests with the accused andmand influence. Arguably, the court’s opinion includes an
defense counsel. Once that burden is met, the onus shifts to thenplicit finding of unlawful command influence. Judge Sulli-
government which must prove beyond a reasonable doubt thatan criticizes the majority for not stating as mé&there it not
either: (1) the predicate facts do not exist; (2) the facts do notfor the remedial measures put in place by the trial judge, the
constitute unlawful command influence; or (3) that the unlaw- court’s conclusion that the proceedings were not tainted by
ful command influence will not prejudice the proceedings or unlawful command influence would have been significantly
affect the findings and sentente. more difficult, if not impossible.

Turning to the facts dBiagase the court refused to disturb

the trial judge’s ruling that there was no unlawful command Commander’s Independent Discretion

influence, even though it was based on the incorrect legal test.

What is key in this case is that, even though the trial judge Article 37 also protects a commander’s independent discre-
found no unlawful command influence, he treated the case as ifion to dispose of misconduct in whatever manner that com-
he had. The court noted that there are steps that the governmentander deems appropriate. Except in certain limited
and trial judge can take to protect the proceedings from anycircumstance&’, when a commander directs a subordinate to
adverse effects from unlawful command influefficés noted dispose of misconduct in a certain way, or otherwise limits the
above, the trial judge took the same types of remedial measurediscretion of a subordinate, another face of unlawful command

32. SeeUnited v. Ayala, 43 M.J. 296 (1995); United States v. Stombaugh, 40 M.J. 208 (C.M.A. 1994); United States v. Reynolds98Q@IM.A. 1994); United
States v. Levite, 25 M.J. 334 (C.M.A. 1987). The defense must show (1) facts, which, if true, constitute unlawful commaanod;i(?) that the proceedings were
unfair; and (3) that unlawful command influence was the cause of the unfairness. To show unfairness, the defense mensiderociioéproximate cause between
the unlawful command influence and the outcome of the court-martial.

33. Biagase 50 M.J. at 150seeUnited States v. Gerlich, 45 M.J. 309 (1996).

34. ManuAL FOR CouRTS-MARTIAL, UNITED STATES, R.C.M. 905€)(1)(1998) [hereinafter MCM].

35. Biagase 50 M.J. at 150-51.

36. Id. See supraote 32.

37. SeeUnited States v. Rivers, 49 M.J. 434 (1998).

38. See supranote 32 and accompanying text.

39. Biagase50 M.J. at 152-53.

40. SeeMCM, supranote 34, R.C.M. 306(a), (b).
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influence appears. The CAAF addressed this aspect of unlawMarine Corps any more, and stated, “I want her out of the
ful command influence in two cases this last year. Marine Corps.” In the executive officer’s opinion, it was as if
the chief of staff had something personal against the accused,
In United States v. Haagenséinthe circumstances under and described his level of hostility as irrational and unprofes-
which the convening authority withdrew charges from a specialsional. According to the executive officer, the chief of staff
court-martial and later referred them to a general court-martialstated that “this is going to be the last nail in her coffin.”
led to allegations of unlawful command influence. The case
also involved several sub-issues normally associated with The SPCMCA, through an affidavit, responded that he could
unlawful command influence allegatietiie adequacy of the  not specifically recall why he withdraw the charges, except that
record and the battle of affidavits, the mantle of auth&rapd it was on the advice of coungélHe further stated that there
the waiver of accusative stage unlawful command influéhce was “absolutely no command influence associated with this
decision,” and that the chief of staff never said anything in his
A special court-martial convening authority (SPCMCA) presence regarding any personal animosity toward CW2
originally referred charges of fraternization against Chief War- Haagensor?®
rant Officer (CW2) Haagenson to a special court-martial. After
a discussion with his legal advisor, the SPCMCA withdrew the  The Navy-Marine Corps court found that there was nothing
charges and referred them for a pretrial investigation underin the record of trial to support the allegation that the SPCMCA
UCMJ Article 32(b). The fraternization charges and two addi- had been subjected to unlawful command influefic&he
tional charges were subsequently referred to a general courtCAAF disagreed. Applying the standard of producing some
martial. Chief Warrant Officer Haagenson challenged the deci-evidence of unlawful command influentehe court found the
sion to withdraw and re-refer the charges as being the result o&ffidavit of the executive officer sufficient to raise unlawful
unlawful command influence. command influence as an issue. In light of the SPCMCA's affi-
davit, however, it deemed the record insufficient to resolve the
Chief Warrant Officer Haagenson's evidence of unlawful issue3 The trial counsel misinformed the court about the exist-
command influence on appeal consisted of an affidavit from theence of the prior referral, and there was no other explanation for
SPCMCA's executive officer, which described a meeting the withdrawal in the record as required by Manual for
between the SPCMCA and the chief of staff for the base com-Courts-Martial®® Consequently, the CAAF was left with no
mander around the time of referral and withdrawal of the alternative but to return the record for additional fact-finding
charges* According to the executive officer, the chief of staff proceeding$* The court offered the alternative of setting aside
was “very angry, yelling, enraged, and showed anger beyondhe findings and sentence and returning the case to the SPC-
normal, professional irritatiort® The chief of staff allegedly = MCA for appropriate dispositiot.
told the SPCMCA that CW2 Haagenson should not be in the

41. 52 M.J. 34 (1999).

42. United States v. Stombaugh, 40 M.J. 208 (C.M.A. 1994).

43. SeeUnited States v. Hamilton, 41 M.J. 32 (CMA 1994).

44. Haagenson52 M.J. at 36. The SPCMCA was a subordinate commander of the base commander.

45. 1d.

46. Id.

47. Id.

48. Id. There is some indication that the commander was not aware that a special court-martial could not impose confinemenieodesgharige on a warrant
officer. It appears that was first brought to his attention by his legal advisor. Additional charges were preferred agditeideWsdn between the time of with-
drawal and re-referral to general court-martial.

49. 1d.

50. Id.

51. SeeUnited States v. Johnston, 39 M.J. 242, 244 (C.M.A. 13@8®)alsdJnited States v. Ayala, 43 M.J. 296, 300 (1995).

52. Haagenson52 M.J. at 37.

53. SeeMCM, supranote 34, R.C.M. 604(b).

54. Haagenson52 M.J. at 37.
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Chief Judge Crawford and Judge Gierke dissented from thedistinction may affect tactical decisions, this is the best
majority on two grounds. The court has distinguished betweenapproach. Practitioners should also note the dissenting opinion,
unlawful command influence which occurs during the accusa- particularly the discussion of whether a chief of staff can actu-
tive stage of a court martial-preferral and forwarding of ally influence the decisions of a subordinate commander in that
charges—and that which occurs during the adjudicative stagecommand. Is the court signaling a more restrictive view of the
after referraP® For the dissenting judges, the decisions to with- mantle of authority? That question remains for another day,
draw charges, prefer additional charges, and order an Articlenaybe after additional fact-finding in this case.

32(b) investigation all fall within the accusative stage. As such,

the court’s holding irHamilton requires that the accused raise The effect of a conversation between a superior and a subor-

the issue at trial to avoid waiver. The dissenting judges went ordinate was also at issuelimited States v. Villare& The cir-

to test for plain error, and found none. They also implicitly cumstances surrounding the convening authority’s unilateral

applied the “mantle of authority” test enunciatedUnited withdrawal from the agreement, and transfer of the case to

States v. Ayal& The dissenting judges concluded that since another convening authority, was the basis for the allegation of

the chief of staff was not in the chain of command, was of equalunlawful command influence.

military grade, and there was no rating relationship, there was

no unlawful command influence. There was no plain error, a Aviation Ordnanceman Airman (AOA)Villareal was

requirement to overcome the waiver rule announcédhimil- charged with murder and various weapons charges. Early in the

ton.®® trial process, he entered into a pretrial agreement with the orig-
inal convening authority that would allow him to plead guilty

Because the case was being returned for additional fact-findto involuntary manslaughter and some of the other charges. In
ing, the majority did not directly address the analysis offered by exchange, the convening authority agreed to approve no con-
Chief Judge Crawford and Judge Gierke. Judge Effron, writing finement in excess of five years, and also agreed to limit forfei-
for the majority, does propose in a footnote, however, that thetures to one-half of his pay for sixty montisResponding to
accusative stage includes only the preferral and forwarding ofpressure from the victim’s family who was dissatisfied that the
charges, not the referral. Consequently, the waiver rulepretrial agreement allowed AOA Villereal to plead guilty to
announced irHamilton did not apply® His rationale is that manslaughter instead of murder, the convening authority
since withdrawal necessarily follows referral, and Menual sought the advice of an “old friend and shipmate,” who hap-
for Courts-Martialrequires some explanation of withdrawal in pened to be his acting superior convening authority at the
the record of trial, withdrawal and re-referral falls within the time$ The superior simply asked, “What would it hurt to send
adjudicative stage of a court-martialJudge Effron also cites the issue to trial?® Against the advice of his staff judge advo-
other cases which suggest that referral is a judiciéli @utl, as cate, the convening authority withdrew from the pretrial agree-
such, would most logically be considered part of the adjudica-ment and transferred the case to a third convening autFfority.
tive stage of trial. Aviation Ordnanceman Airman Villareal was subsequently

convicted of involuntary manslaughter and other charges, and

For the practitioner, until the CAAF decides this issue, per- sentenced to ten years confinement.
haps the safest approach is to treat withdrawal and re-referral as
part of the accusative stage. Certainly, to the extent that this

55. Id.

56. United States v. Hamilton, 41 M.J. 32 (C.M.A. 1994).
57. 43 M.J. 296, 300 (1995).

58. See supraote 56 and accompanying text.
59. Haagenson52 M.J. at 36, n.3.

60. Id.

61. Id.

62. 52 M.J. 27 (1999).

63. Id. at 29.

64. Id.

65. Id.

66. Id.
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Aviation Ordnanceman Airman Villareal viewed the state- Convening Authority as Accuser
ment by the superior convening authority as unlawful com-
mand influence and sought either dismissal of the charges, or An accuser, as defined in UCMJ, Article 1(9) is disqualified
specific performance of his original pretrial agreement. Evenfrom referring charges to a special or general court-mdttial.
though the military judge concluded that the telephone call cre-The convening of a court-martial by an officer who is also an
ated the appearance of unlawful command influence, the CAAFaccuser is generally considered to be a form of unlawful com-
disagreed. Emphasizing that the subordinate initiated the callmand influencé® The CAAF addressed the issue of disqualifi-
the majority concluded that there was no violation of R.C.M. cation as an accuser in two cases last year, the first of which is
1045 The court did not address whether the conversationUnited States v. Voorheé&s
between the commanders created an appearance of unlawful
command influence. In dicta, the court held that even if there Pursuant to a pretrial agreement, Lance Corporal (LCpl)
was an appearance of unlawful command influence, as found/oorhees pled guilty to introduction, distribution, and use of
by the military judge, the transfer of the case to a new conven-.SD.”® During the providency inquiry, in response to questions
ing authority removed any possibility of prejudfée. from the military judge regarding whether anyone had threat-

ened or forced him to plead guilty, LCpl Voorhees revealed that

Judge Effron wrote a strong dissent in this case, taking issuédoth his company commander and battalion commander had
with the majority’s focus on who initiated the conversation. His approached him about his caéeHis company commander
approach was simptevhen reviewing this type of allegation of told him that his civilian defense counsel would be more of a
unlawful command influence, it should not matter who initiates hindrance than help in his court-martial. His battalion com-
a conversatiof®. Once an accused presents evidence of unlaw-mander, who was also the convening authority, asked him if he
ful command influence, the burden shifts to the government tohad signed the pretrial agreement. When Voorhees responded
disprove the facts or prove that there was no prejudice to thehat he and his defense counsel still had questions, his battalion
accused. The original convening authority’s testimony that thecommander told him that if he did not accept the pretrial agree-
advice caused him to reexamine his position and ultimatelyment, he was “going to burn him’.”
withdraw from the pretrial agreement satisfies the first $tep.
Judge Effron opined that the military judge correctly concluded  On appeal, LCpl Voorhees alleged that the battalion com-
there was unlawful command influence in this case. Further, hemander, based on their conversation and his threat to “burn
and Judge Sullivan agreed that transfer of the case to a differerttiim,” was an accuser and was therefore disqualified from fur-
convening authority is an inadequate remedy. Judge Effronther involvement in the casé. More specifically, LCpl
proposed a novel solution—transfer the case with the pretriaMoorhees’ position was that, if the battalion commander (the
agreement intact, and let the new convening authority d€cide. convening authority) was an accuser, his involvement in the
That would be the only way to remove the taint of unlawful pretrial agreement process invalidated the findings and sen-
command influence from the original convening authority’s tence’® The CAAF applied the Article 1(9) and Article 23th)
decision to withdraw from the pretrial agreement. tests for determining whether the convening authority was an

67. Id. at 30. The majority distinguishéshited States v. Gerlich#5 M.J. 309 (1996), where the court emphasized that “a subordinate is in a tenuous position when
it comes to evaluating the effects of unlawful command influence being exerted on him or l@&eflidh, there was no curative action.

68. Id.

69. Id. at 32. Judges Effron and Sullivan agree @eaitlich controls.
70. 1d.

71. 1d. at 33.

72. UCMJ, art. 1(9) (LEXIS 2000). Article 1(9) provides: The term “accuser” means a person who signs and swears toyhaeges) avho directs that charges
nominally be signed and sworn to by another, and any other person who has an interest other than an official intereséautiom of the accused.

73. 1d. arts. 1(9), 22, 23. These articles combine to disqualify an accuser from referring charges to a special court-mantlcougemartial.
74. 50 M.J. 494 (1999).

75. 1d. at 495.

76. Id.

77. 1d. at 496-97.

78. 1d. at 498. This argument was based on the CAAF’s decisitmited States v. Npd0 M.J. 6 (1994), in which the court held that a commander who was an
accuser was disqualified from making a disposition recommendationNiXkeeurt set aside the findings and sentence.
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accuser—"so closely connected to the offense that a reasonablafficer?® Captain Rockwood, a counter-intelligence officer,
person would conclude that he had a personal interest in theleployed with his unit to Haiti as part of Joint Task Force 190
matter"—and concluded that there was no evidence in the recordor Operation Uphold Democracy. He was personally con-
of personal interest in this ca8eSince LCpl Voorhees and his  cerned about the conditions in the national penitentiary in Haiti,
defense counsel were fully aware of the issue at trial and choseo much so that he attempted to initiate an inspection of the
not to fully litigate it, the court did not feel any obligation to do prison. Dissatisfied with the division commander’s decision to
more to resolve the complaint about the validity of the pretrial increase operational security instead of ordering an inspection,
agreemen® Further, since LCpl Voorhees and his defense he took matters into his own harfdsCaptain Rockwood went
counsel chose not to raise the disqualification issue as it mayo the prison, without authority, to conduct his own inspection.
have impacted post-trial action, and actually sought clemencyWhen he returned to his unit, he was ordered into the local hos-
from the convening authority, there was no plain error nor inef- pital for psychiatric evaluatioff. He left the hospital without
fectiveness assistance of counsel which would warrant grantingpermission and later became involved in a heated exchange
relief to LCpl Voorhee&® with his supervisor over his going to the prison and leaving the
hospital without authority. Based on his conduct, CPT Rock-
This decision offers guidance on how to apply the definition wood was offered non-judicial punishment, which he refésed.
of accuser to a given set of facts. It also shows the reluctance
of the court to intervene where all the facts are known to the One of several issues raised at trial and on appeal was that
accused and defense counsel at the time of trial, and the issue ke convening authority was disqualified based on a conflict of
not raised. The court never specifically applied waltéut interest?® Captain Rockwood’s theory was that since he had
the analysis and the end result would have been thedisobeyed the commander’s orders and had continued to criti-
same. Lance Corporal Voorhees got the benefit of his bargaircize the conduct of the entire operation, the entire command
in a case where it appears that was his and his defense counseligas put in the position of defending its own conduct and, there-
ultimate goal. fore, had a personal interest in the outcome of his court-mar-
tial %t
Another case this past year in which the accused sought dis-
gualification of the convening authority based on personal The court again noted that under Article 1(9), a convening
interest in the case wakiited States v. Rockwo&dA general authority who is an accuser—has an interest other than an offi-
court-martial convicted Captain (CPT) Rockwood of failure to cial interest in the prosecution of an accused-is disqualified and
repair, conduct unbecoming an officer, leaving his appointedcannot refer charges to trial by special or general court-mar-
place of duty, disrespect toward a superior commissionedtial.®> The court found nothing in the record, however, to sup-
officer, and willful disobedience of a superior commissioned port the allegation that the convening authority in this case had

79. Id.

80. Article 23(b) of the UCMJ provides: “If such officer is an accuser, the court shall be convened by superior compeignteandatimay in any case be convened
by such authority if considered advisable by him.” UCMJ art. 23(b) (LEXIS 2000).

81. Voorhees50 M.J.at 494.

82. Id.

83. Id. at 494-96.

84. See supraote 56 and accompanying text. Application oftfaeniltonwaiver rules to this case would have been problematic. The pretrial agreement negotiation
process and, certainly, the conversation between Voorhees and the convening authority occurred after referral and, bseitonahdDraytonanalyses, would
not have been waived.

85. 52 M.J. 98 (1999).

86. Id. at 102. The convening authority disapproved the finding of guilty of conduct unbecoming an officer.

87. Id. at 100-01.

88. Id.

89. See idat 100-102 for a complete recitation of the facts.

90. Id. at 102.

91. Id.

92. Id. at 103;seeUCMJ art. 1(9) (LEXIS 2000).
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a personal interest in the outcofae-urther, with regard to the Inflexible Attitude Toward Punishment

challenge to the military judge, panel members, and witnesses,

the court noted the procedural safeguards available to any A commander who exhibits an inflexible attitude toward
accused to ensure that these parties are not biased or impropertyemency may also be challenged under the umbrella of unlaw-
influenced in carrying out their duti&s. Although the court  ful command influenc& The theory is that a commander who
noted the protection against unlawful command influence has an inflexible attitude towards punishment will not apply the
afforded an accused under Article 37 and the relationshipappropriate legal standards during the post-trial review pro-
between unlawful command influence and disqualification of cess'® In United States v. Vasqu¥zthe appellant made that
an accuser, it chose to treat the issue in this case as one of biamrgument to the Navy-Marine Corps Court of Criminal
The court noted that, except for challenge of the military judge, Appeals. After his conviction and sentencing for larceny, Gun-
CPT Rockwood and his defense counsel employed all availablener’s Mate Vasquez submitted a request for deferment of his
safeguards in this ca8e.Further, the court noted that to dis- forfeitures and reduction in rank, as well as a waiver of all auto-
qualify a command from acting on misconduct based on publicmatic forfeitures® In his written denial of the requests, the
criticism of operational decisions would make the military jus- convening authority stated “Any request for deferment, regard-
tice system virtually useless in an operational setfingudge less of the circumstances, would notdemsideredemphasis
Sullivan, in a concurring opinion, felt that the trial court should added].®®

have called the commander for the limited purpose of determin- ) )
ing whether his interest was personal or offiélalHe con- The Navy-Marine Corps court found that the convening

cluded that the error was harmless because, in his opinion, anguthority had not abandoned his impartial role, thus becoming

commander would have referred charges under these circumdisqualified to take final action on the court-martfdl.In -
stancess essence, the court interpreted the convening authority’s

response as an unfortunate choice of words, and accepted, as
evidence that the convening authority did consider the appel-
lant’s requests, the fact that the convening authority’s response
as specific and detailééf. The court simply refused to place

The lesson for the practitioner frovborheesandRockwood
is that something more than a bare allegation of personal inter
est is required before an accused can avail himself of the?V
accuser disqualification rules. Lance Corporal Voorhees couldform OVer substance.
not convince the court that his commander had interest other
than normally attributed to a convening authority. Similarly,
CPT Rockwood and his defense counsel could not convince the

trial or appellate courts that the procedural safeguards available Tha manner in which court-martial members are selected
were not sufficient to insure a fair trial. can also lead to allegations of unlawful command influence,

where there is evidence that the convening authority improp-
erly selected the members or selected them to achieve a certain

Court Member Selection

93. Id.

94. 1d. The military judge may be challenged under R.C.M. 902(a) and (b); the court members are subject to examination, chaltersgesfat preemptory chal-
lenges under R.C.M. 912; and witnesses are subject to cross-examination.

95. Id.

96. Id. The court placed special emphasis on the established means of directing criticism that already exist within the arrmedf@as&iCMJ Article 138 and
inspector general channels.

97. Id. at 116.

98. Id.

99. SeeUnited States v. Howard8 C.M.R. 939, 944 (C.M.A. 19743ee alsdJnited States v. Fernandez M.J. 77, 79 (C.M.A. 1987).
100. Id.

101. 52 M.J. 597 (N.M. Ct. Crim. App. 1999).

102. Id. at 600.

103. Id.

104. Id.

105. Id.
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result. The courts dealt with several such cases this past year, At trial, there was no evidence of bad faith on the part of the
three of which are summarized below. convening authority or the staff judge advocate. Even though
the trial judge found that the method of selecting the members
In United States v. Rolagiff the method chosen for narrow- was “within the legally allowable system of Article 2%¥and
ing the list of potential members created the problem, anddenied the challenge at trial, he recommended that the com-
emphasized the risks associated with attempts to streamline thmand change their system for selecting members.
nomination process. The precise question was whether a pro-
cess that excluded members based on rank was contrary to Arti- The court took this opportunity to review the various rights
cle 25. The court offered very specific guidance on what is and court composition options afforded a military accused. The
permissible in this process. majority opinion reemphasized that while the military accused
does not enjoy all of the rights afforded an accused under the
The staff judge advocate (SJA) in Airman Roland’s com- Sixth Amendment, he is entitled to a fair and impartial panel,
mand routinely sent a quarterly letter to subordinate command-defined as a panel selected in accordance with Article 25 and
ers requesting nominations for court-martial members, one not subjected to unlawful command influef€eThe
specifically asking for qualified nominees between the pay CAAF has refined this definition in a series of opiniéfidut
grades of E-5 and 0468 Two subordinate commands inter- the bottom line is that while exclusion of junior members based
preted this guidance to preclude nomination of members belowon Article 25 criteria is permissible, exclusion based solely on
the pay grade of E-8° The SPCMCA compiled the lists and rank is not® The majority also endorsed what is likely stan-
sent them forward to the general court-martial convening dard practice in most commands of soliciting nominations to
authority (GCMCA). The SPCMCA testified by stipulation assist the commander in the panel selection process. However,
that he compiled the list from the nominees from subordinatethis process of assisting the commander must also comply with
commands, understood the Article!®&criteria, and also  Article 25-it cannot systematically include or exclude certain
understood that he was not limited to those names submitted bgategories of service members. More importantly, the conven-
subordinate commande¥s. More importantly, he testified that  ing authority’s duty to personally select court members does not
he was not aware of the SJA's guidance and would have considautomatically correct errors and improprieties in the nomina-
ered nominating members below the pay grade of E-5 if hetion process!®
deemed them qualifie@ In addition, the SJA's memorandum
transmitting the final nomination list to the GCMCA contained Turning to the facts oRoland the court, by implication,
the standard guidance that he was not limited to the names oheld that there was evidence of improper selection, which
the list, but could select anyone assigned to his comédand.  shifted the burden to the government to show there was no
impropriety. The testimony of the staff judge advocate and the
special court-martial convening authority was sufficient to sat-

106. 50 M.J. 66 (1999).

107. The criteria for selecting court members is found in UCMJ art. 25(d)(2) which provides, in part: “When convening artalriae convening authority shall
detail as members thereof such members of the armed forces as, in his opinion, are best qualified for the duty by reashucati@geraining, experience, length
of service, and judicial temperament.” UCMJ art.25(d)(2) (LEXIS 2000).

108. Id. at 67.

109. Id.

110. SeeUCMJ art. 25 (defining the criteria that a convening authority can use in selecting court-martial panel members).

111. Roland 50 M.J. at 67.

112. Id.

113. Id. at 68.

114. 1d. at 68.

115. Id.

116. Id.

117. Id. (citations omitted).

118. Id.

119. Id. at 69.
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isfy the court that the government carried its burden at trial.  Another case that focuses on the manner in which court
The court held that, even though there were no members belouimembers were selected wdnited States v. Bertié* A gen-
the pay grade of E-5 selected, there was no impropriety in thiseral court-martial composed of officer and enlisted members
case—the selection process was not sufficiently tainted toconvicted Specialist (SPC) Bertie of assault with a dangerous
amount to unlawful command influen&. What was critical weapon. One of the issues raised in this case was whether the
to the decision in this case was the SPCMCA's testimony thatconvening authority improperly stacked the court-martial with
he understood he could nominate members below pay grade Esenior officers and noncommissioned officéPs At trial and
5, as well as the written guidance to the general court-martialon appeal, SPC Bertie asserted that the composition of his
convening authority that he could select anyone from his com-court-martial panel and others in the command over time cre-
mand. ated a presumption that the commander improperly considered
grade and rank as criteria for selecting court menifferdis

A word of caution is appropriate, however. The exclusion of defense counsel noted that there was a consistent absence of
certain ranks still “troubled” Judge Sullivan. He joined in the junior officers and noncommissioned officers below the pay
majority opinion based on his conclusion that the staff judge grade of E-7 on courts-martial panels in this particular com-
advocate’s letter was mere guidance, the convening authoritymnand, and those facts alone established improper court-stack-
was advised that he was free to select anyone in the commandhg.*?’
and there was no evidence of any improper mdfiveAlso
noteworthy is Judge Gierke’s dissent, as it traces the history of The court, citing prior precedents, again noted that a military
the CAAF in addressing allegations of improper selection of accused is not entitled to a court-martial panel that is a repre-
panel members. His conclusion is simple—intentional system-sentative cross-section of the military community. By the same
atic exclusion of pay grades other than E-1 and?B=per se token, however, systematic exclusion of lower grades and ranks
improper and cannot be tested for prejudtée. is not permitted in the court-martial systé&th.That said, the

court declined to grant relief to SPC Bertie, primarily because

The message iRolandfor practitioners is that staff assis- there is no precedent for the presumption of irregularity relied
tance in soliciting nominations for court members remains anon by the defens&® While the court did not close the door on
acceptable practice. However, systematic exclusion, based oa statistical analysis as partial proof of improper exclusion of
other than UCMJ Article 25 criteria, is not. Further, for staff court-martial panel members based on rank, it made it quite
judge advocates, an alternative is to have the appropriate corelear that something more is required. This type of statistical
vening authority sign the request for nominations. This evidence must be combined with other evidence of improper
approach eliminates the unpleasant challenge of the motives aintent!*® Further, where there is evidence that the staff judge
intentions of the staff judge advocate and anyone else involvedadvocate properly advised the convening authority that he must
in the nomination process. Finally, any written guidance to therely on the Article 25 criteria ont§ and the convening author-
convening authority on the selection process must include, withity acknowledges using that criteria, as was done in this case, a
emphasis, the UCMJ authority and mandate to consider andourt-stacking claim is not establishétl.
select any service member assigned to the command.

120. Id.

121. Id. at 70.

122. United States v. Yager, 7 M.J. 171 (C.M.A. 1979).

123. Roland 50 M.J. at 70-71.

124. 50 M.J. 489 (1999).

125. Id. at 490.

126. Id. at 490-91.

127. 1d. The argument, specifically, was that the convening authority was using rank as a criteria for selection of panel metnaivgits, Aaticle 25.
128. Id. at 492. See supraotes 114-115 and accompanying text (citations omitted).
129. Id.

130. Id.

131. Id. The SJA advised the convening authority, in writing, that “neither rank, race, gender, duty position, or any otheryfdmarsed for the deliberate or
systematic exclusion of qualified persons for court-martial membership.”
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TheBertiecourt did not close the door on the use of statisti- relayed from the trial counsel to the convening authority did not
cal analysis as part of a challenge to court-martial panel comyprejudice Capt Tanksley’s right to a fair trial.
position, nor did it repudiate the “appearance of impropriety”
language in earlier precedents. The court did make clear, While the court made relatively short shrift of this issue, one
however, that a bare allegation is not enough. of several raised by the accused on appeal, it is worthy of fur-
ther discussion. Application of waiver to this set of facts is
A third decision dealing with the nomination and selection problematic for two reasons. First, Capt Tanksley and his
processUnited States v. Tanks|&f comes from the Navy-  defense counsel were not made aware of the information on the
Marine Corps Court of Criminal Appeals. Captain (Capt) third nominee until after trial. Second, it is questionable
Tanksley was charged and convicted of making false official whether the selection of court-martial panel members can be
statements, taking indecent liberties with a female under theconsidered part of the accusative stage of trial to which waiver
age of sixteen, communicating a threat, and false swe'dting. appliest*® Further, while an accused must offer more than mere
Because of the seniority of the accused, the staff judge advocatspeculation regarding unlawful command influence, the thresh-
recognized the need for additional panel members and askedld is still low. In this case, the government did provide infor-
subordinate commands for nominees. Due to other personnaination on a potential panel member to the convening authority
moves, the trial counsel in Capt Tanksley’s court-martial was under circumstances where that information would not be
involved in obtaining a list of officers from one of the subordi- available to the accused and his defense cotfiséltimately,
nate command®® Normally, a trial counsel should avoid the most solid basis for denying relief to Capt Tanksley may be
involvement in the nomination and selection of court-mem- that there was no prejudice to his substantial rights; applying
bers'®” What created the issue in this case was the trial counsethe three-step analysis, the proceedings were fair.
providing additional information on three of the nominees to
the superior staff judge advocate who, in turn, passed that infor-
mation on to the convening authority. Unlawful Command Influence in the Deliberation Room

Captain Tanksley alleged that the court-martial panel was Another way that unlawful command influence can manifest
improperly selected because of the improper participation ofitself in the military justice system is the improper use of rank
the trial counsel. The Navy-Marine Corps court consideredin the deliberation roortf! In United States v. Mahl&f the
every possible approach to this issue in concluding that Captourt was faced with precisely that allegation.

Tanksley was not entitled to relief. First, the court found that

there was no violation of UCMJ Article 25 or Article 37. Sec- In a hotly contested trial, a general court-martial convicted
ond, the court applied waiver because the issue was not raise@orporal (CPL) Mahler of assault consummated by battery and
at trial. Third, the court found that Capt Tanksley had not metmurder of his seventeen-month old son, and sentenced him to
his burden of providing sufficient facts to raise unlawful com- life in prison, a dishonorable discharge, total forfeitures, and
mand influence. Finally, the court found that the information reduction to the pay grade of E4%. Corporal Mahler asserted

132. Id.

133. Id. at 493;seeUnited States v. Nixon, 33 M.J. 433 (C.M.A. 1991).

134. 50 M.J. 609 (N.M. Ct. Crim. App. 1999).

135. Id. at 611.

136. Id. at 614-15.

137. SeeUnited States v. Marsh, 21 M.J. 445 (C.M.A. 198@¥ alsdJnited States v. Cherry, 14 M.J. 251 (C.M.A. 1982).

138. Tanksley50 M.J. at 615. The trial counsel informed the SJA that one of the members was Tanksley's officer-in-charge and atpessibdesecond nominee
was pending disciplinary action; and a third had “an inventive flair with military uniforms, creating inter-service enserbldsad caused the trial counsel to
guestion whether the nominee was actually a Naval officer, or was, instead an impostor . . .” The information on therntbe@dvwasmot disclosed until after trial,
during post-trial litigation.

139. SeeUnited States v. Drayton, 45 M.J. 180 (19%&) alsdJnited States v. Hamilton, 41 M.J. 32 (C.M.A. 1994).

140. Tanksley50 M.J. at 616. The author agrees with the Navy-Marine Corps court that R.C.M. 502(f) requires that disqualifying infoerbabaght to the
attention of the proper authority. The additional question, however, is whether this must always be done as a matteasfvasa@pparently done with the other

two members in this case.

141. SeeUnited States v. Accordino, 20 M.J. 102 (C.M.A. 1985) (holding that it is improper for senior ranking members to use ftaakde the vote within the
deliberation room).

142. 49 M.J. 558 (1998).
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on appeal that the President of the court-martial panel improp-defense counsel’s recitation of the facts. The court concluded
erly influenced the deliberation process during his court-mar- that there simply was not enough evidence of outside pressure
tial.*** In support of his claim, he offered an affidavit from his on court members to warranDaubay*! hearing. The message
civilian defense counsel, which asserted that the sister of one ofor trial defense counsel is clear—you must support this type of
the panel members at the appellant’s trial contacted him. Theallegation with the strongest, most credible evidence.

defense counsel asserted that the sister told him that her brother

told her that there was division among the members and that the

President pressured other members to change their verdict from Staff and Subordinate Unlawful Command Influence

not guilty to guilty**® He further asserted that the sister stated

that her brother was uncomfortable with this but was a career Unlawful command influence committed by staff members
Marine and concerned about what the panel President could dalso poses a problem for the military justice syst&mln

to him#¢ Appellate defense counsel talked to the panel mem-United States v. Richté® in addressing allegations of staff
ber, who disagreed completely with the statements attributed taunlawful command influence, the court was again faced with
him. Although appellate defense counsel indicated that theytwo recurring issues: sufficiency of the evidence to raise
would obtain an affidavit from the member, in light of the other unlawful command influence; and circumstances under which
evidence of record, the CAAF did not deem it neceséary. the issue is waived.

Relying on the general rule that panel members are pre- A general court-martial convicted Technical Sergeant (TSgt)
sumed to follow the military judge’s instructions, including the Richter of larceny and wrongful disposition of government
charge that superiority of rank cannot be used to attempt to conproperty*** Although not raised at trial, one of the issues raised
trol the independence of membét&he court framed the issue by TSgt Richter on appeal was that the legal office pressured
as one of sufficiency of the evidence to raise unlawful com- his commander into preferring chard&s.Specifically, TSgt
mand influence and rebut the presumption that the membersRichter alleged that his commander stated that he was threat-
followed the instructions. Applying the test frakgala-Stom- ened with removal from TSgt Richter’s command if he did not
baughthe court concluded that the appellant had not come closeprefer charge®® In support of his allegation, TSgt Richter
to reaching the low threshold for triggering an inquiry into alle- offered his own affidavit, an affidavit from another airman
gations of unlawful command influen&g€. In the words of the ~ pending charges related to his own, and an affidavit from that
court, “hearsay several times removed . . . inherently untrust-airman’s wife. According to Tsgt Richter, his commander told
worthy and unreliable” does not meet the requirerfférlost him that he had been pressured into preferring charges. He also
damaging to the appellant, however, was the fact that no othereferred to a similar statement allegedly made by his former
member submitted affidavits, and the member to whom thefirst sergeant to his co-accus&d.Technical Sergeant Richter
statements were attributed specifically disagreed with the

143. I1d. at 560.

144. 1d. at 565.

145. Id.

146. Id.

147. Id.

148. Id. (citations omitted).

149. United States v. Mahler, 49 M.J. 558, 565 (19%®)eUnited States v. Ayala, 43 M.J. 296, 299 (1995); United States v. Stombaugh, 40 M.J. 208, 213 (C.M.A.
1994); and United States v. Levite, 25 M.J. 334, 341 (C.M.A. 1987).

150. Mahler, 49 M.J. at 566.
151. United States v. DuBay, 37 C.M.R. 411 (C.M.A. 1967).

152. SeeUnited States v. Hamilton, 41 M.J. 32 (1994) (communicating directive to prefer charges); United States v. Hilow, 32 ®1M.A32991)(showing staff
officer’s compilation of list of nominees who were supporters of “harsh discipline”).

153. 51 M.J. 213 (1999).
154. I1d. at 214.
155. Id. at 223. Technical Sergeant Richter stated in his affidavit that he first became of the information after his coulitnbefiate convening authority action.

156. Id.
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did not submit affidavits from his commander or former first gation. The practical impact of this decision, however, is that it
sergeant. will continue to be extremely difficult to overcome waiver if the
issue of unlawful command influence during the accusative
The issue in this case—an allegation after trial that someonestage is first raised after trial.
coerced a commander into preferring charges—is not¥idw.
light of past precedents, the result in this case was predictable. In United States v. Bradl&jthe CAAF faced an allegation
The Air Force court, in an unpublished opinion, held that the that the staff judge advocate had committed several violations
affidavits were insufficient to raise the issue of unlawful com- of Article 371% The court’s opinion, however, reemphasized
mand influencé® Citing Hamilton the CAAF held that, even the importance of providing facts to support allegations of
if raised, the accused waived the issue since it was not raised ainlawful command influence, and being able to show actual
trial.’6° This decision is noteworthy, however, for a couple of prejudice.
reasons. First, it does underscore the substantial burden on an
accused and defense counsel in successfully raising and obtain- A general court-martial convicted Staff Sergeant Bradley of
ing relief on an unlawful command influence allegation at the rape and indecent assault. On appeal, he alleged that the staff
appellate level. Implicit in the rationale for the Air Force judge advocate had improperly influenced his court-martial in
court’s decision is the conclusion that the quality and quantity four ways: (1) by pressuring a witness not to testify, (2) by
of the evidence submitted by Richter was not up to par. Cer-engaging in an ex parte conversation with a panel member, (3)
tainly, the absence of statements from his former commandeiby publishing an article in the post newspaper which prejudiced
and first sergeant doomed any chance for success in this cashis chance for clemency, and (4) by dissuading a panel member
More importantly, though, is what has become a consistentfrom providing a letter in support of his request for cleméftcy.
trend since the CAAF recognizedHiamiltonand reinforced in
Drayton a distinction between the accusative stage—preferral On the first allegation, while Bradley characterized the staff
and forwarding of charges—and the adjudicative stage of trial.judge advocate’s conduct as “blatantly improper, causing the
If an allegation of unlawful command influence in the accusa- witness to be less than enthusiastic,” the CAAF agreed with the
tive stage is not raised at trial, in the absence of unlawful com-service court’s conclusion that there was nothing improper
mand influence that precludes the accused from raising theabout the conversation between the staff judge advocate and the
issue, or concealment of evidence by the government, the issueitness!® Further, the court held that, since the witness did tes-
is waived!®* Judge Sullivan, dissenting from this portion of the tify and there is no authority for the proposition that loss of
decision, restated his position fragamilton-any waiver of enthusiasm equals prejudice, the accused is not entitled to relief
this issue must be clear and knowing, and on the ré&oifl. under these circumstancés.Similarly, the court relied on the
the court had accepted TSgt Richter’s assertion that he did nair Force court’'s conclusion that any conversation between the
become aware of this information until after trial, a clear and staff judge advocate and a panel member was totally unrelated
knowing waiver would have been impossible in this case. Nev-to Bradley’s court-martial and, therefore, held that there was no
ertheless, the court concluded that he was not entitled to reliefunlawful command influence in fact or 1a%. Further, the
The practical point for defense counsel is that they must mar-court held that an unsigned newspaper article that does no more
shal as much evidence as possible to support this type of allethan report the results of a court-martial to the military commu-

157. 1d. at 223.

158. SeeUnited States v. Hamilton, 41 M.J. 32 (19%bBe alsdJnited States v. Drayton, 45 M.J. 180 (1996).

159. Richter 51 M.J. at 224.

160. Id.

161. Id.

162. Id.

163. 51 M.J. 437 (1999).

164. UCMJ art. 37 (LEXIS 2000).

165. Bradley 51 M.J. at 442.

166. Id.

167. Id. at 442. SeeUnited States v. Bradle7 M.J. 715 (A.F. Ct. Crim. App. 1997) (reciting the facts of the case)alsdJnited States v. Bradley, 48 M.J. 777,
779 (A.F. Ct. Crim. App 1998). THeubayhearing in this case disclosed that the witness initiated the call, seeking general information about Bradley’s pending trial.

When the SJA discovered that he was a potential defense witness and might be reluctant to testify, he informed her tioattshiedadd should not be influenced
by anything that he might have said.
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nity does not violate Article 3%° Finally, on the allegation that Miscellaneous
the staff judge advocate dissuaded a panel member from sub-
mitting a recommendation for clemency, the court departed In United States v. Calhouffthe CAAF addressed what, in
slightly from the lower court’s approach to resolution. most respects, has become a novel issue in the military justice
system: how independent is the trial defense service. More
The Air Force court, relying on testimony from tbabay specifically, the court addressed the issue of whether the head
hearing in this case, held that Bradley’s complaint was withoutof trial defense services in the Air Force’s involvement in the
merit!’® The CAAF, after noting the incomplete findings of search of a defense counsel’s office created the “objectively
fact in this case, concluded that, in any event, Bradley had noteasonable concern that all other government defense counsel
alleged sufficient facts to show a legal cldi.Central to the  would be subject to unlawful command influenég.”
CAAF’s conclusion on this issue was its view that the content
of any clemency letter was speculativé. The court also A brief recitation of the facts is necessary to frame precisely
pointed out that there was a possibility that the letter would con-the issue addressed by the CAAF. The government obtained a
tain statements that would be contrary to the protectionscopy of a letter from a defense counsel to a civilian defense
afforded by Military Rule of Evidence 606(8¥. Finally, the counsel, which suggested that the military defense counsel was
court expressed its view that even if Bradley had the benefit ofaware of their mutual client’s intent to use a false altbhEven
the member’s recommendation for clemency, the conveningthough the letter indicated that the accused had changed his
authority would not have changed his action. The court’s con-mind about the alibi witness, that witness ultimately testified at
clusion on the fourth allegation makes sense as a matter of juditrial. The base staff judge advocate asked the Air Force Office
cial economy’# of Special Investigations to investigate the defense counsel on
suspicion of subornation of perjury and conspiracy to commit
There are some valuable lessons for practitioners in thisperjury?”® As required by an Air Force policy letter, the staff
case. In addition to reinforcing the importance of obtaining judge advocate notified the Air Force Legal Services Agency of
affidavits to obviate the need fbubayhearings;® the facts of their intent to search defense counsel’s office for additional evi-
this case underscore that there is a limit to how involved a staffdence'®® In executing the search, the local authorities went to
judge advocate should be in the processing of a particular courtgreat lengths to protect any evidence found, and to protect the
martial. While the government was successful in rebutting all attorney-client privilege of other clients. The evidence recov-
allegations lodged against the staff judge advocate, this type oéred in the search indicated that the defense counsel had no
involvement will almost always result in unnecessary litigation.

168. Bradley 51 M.J. at 443.

169. Id.

170.1d. at 444.SeeUnited States v. Bradley, 48 M.J. 777, 780 (A.F. Ct. Crim. App. 1998). Aubayhearing, the military judge simply held that the staff judge
advocate’s testimony that he remembered a conversation with the panel member, but denied dissuading him from submitticyyre cdenmeendation, was more
credible.

171. Bradley 51 M.J. 444.

172. Id.

173. Id.

174. Recall that two opinions by the Air Force court were sandwiched ardbimoaghearing in this case. Further, while MRE 606(b) does protect the deliberative
process, it does not preclude panel members from recommending clemency in a given case. The court appropriately noiéslth@b Rpecifically allows an

accused to submit recommendations for clemency from any member.

175. Seelieutenant Colonel James Kevin Lovejdyatchdog or Pitbull?: Recent Developments in Judicial Review of Unlawful Command Inflience aw.,
May 1999, at 25.

176. 49 M.J. 485 (1998).

177. Id. at 488.

178. Id. at 487-87.

179. Id.

180. Air Force defense counsel are independent in that they report up a chain of command separate from the base legalettiiidessNthe Air Force Legal

Services Agency commander is at the top of the chain of command for Air Force defense counsel and circuit prosecut@mtdgnite€thlhoun, 47 M.J. 520, 528
(A.F. Ct. Crim. App. 1997).
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knowledge of what really happened, and the defense counsehat the threshold was not met in this case because the com-
was cleared of any wrongdoitfg. mander’s role was limited to being notified of the search and
discussing it with the SJA” The Air Force Legal Services
The appellant obtained the services of a second civilianAgency commander was not involved in authorizing the search.
defense counsel for his pending Article 32. He was also offeredrurther, the search was conducted in a manner so as to protect
a new military defense counsel from another base because them@her defense counsel and their clients. Finally, the personnel
was thought to be a potential conflict of interest between himwho conducted the search and reviewed the materials were
and his first trial defense counsd®l. The appellant refused the independent of the base SJA office. Under the circumstances,
military defense counsel on the basis that all governmentthe court concluded that the “sole target of the investigation was
defense counsel were subject to unlawful command influencethe appellant’s prior defense counsét. There was no reason,
and searches of their offic&8.He demanded that the Air Force under these facts, to conclude that any other Air Force lawyers,
provide funds so that he could obtain civilian defense counselor any other government lawyers, should be disqualiffed.
for his pending court-martial. The Air Force Court of Criminal
Appeals held that, under the circumstances of this case, where
the government takes the extraordinary measure of searching a Conclusion
military defense counsel’s office, it was not unreasonable for an
accused to fear that a defense counsel in that chain of command The many faces of unlawful command influence remains a
might be inhibited in presenting arguments to a court-martial concern for the appellate courts, as evidenced by their decisions
which might impugn the judgment of his superifs. this past year. While there were not any truly new develop-
ments this past year, the CAAF’s opiniorBragaseshould be
The CAAF disagreed. Analogizing to the resolution of read closely by anyone dealing with an unlawful command
requests for specific expert witnesses, where the accused'sfluence issue. The clarification of the burden of proof on the
position is that government-funded experts would not provide government once the issue is raised, and the emphasis on the
unbiased and objective evidence, the court held that there is noemedial measures employed by the military judge make it
right to private civilian counsel paid for by the government. clear that this is an issue that is best resolved at the trial level.
The government should not be obligated to pay for private If there were ever any doubt, that doubt has been removed. Fur-
counsel unless an objective, disinterested observer, with knowlther, it is clear that defense counsel must present evidence of
edge of all the facts, could reasonably conclude that there wasmproper motive to succeed on an unlawful command influence
at least an appearance of unlawful command influence over alinotion. Finally, all practitioners should note that the appellate
military and other government defense coun®elln other courts are consistently applying waiver to unlawful command
words, the key inquiry is whether the process would seeminfluence during the accusative stage if not raised at trial.
unfair or compromised to an outsid&r. The court concluded

181. Id. at 486-87

182. Id.

183. Id.

184. Calhoun 47 M.J. 520, 528.

185. United States v. Calhoun, 49 M.J. 485, 488 (A.F. Ct. Crim. App 1998).

186. SeeUnited States v. Allen, 31 M.J. 572 (N.M.C.M.R. 199j,d 33 M.J. 209 (C.M.A. 1991); United States v. Cruz, 20 M.J. 873 (A.C.M.R. 1885),0n
other grounds25 M.J. 326 (C.M.A. 1987).

187. Calhoun 49 M.J. at 489.
188. Id.

189. Id.
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The Fourth Amendment and Urinalysis: Facts (and More Facts) Make Cases

Major Walter M. Hudson
Professor, Criminal Law Department
The Judge Advocate General's School, United States Army
Charlottesville, Virginia

During 1999, the United States Court of Appeals for the puter apparently to edit a document, he was called away from
Armed Forces (CAAF)—and the service codhtave issued  his office, subsequently apprehended, and sent to pretrial con-
several Fourth Amendment opinions, including a few dealing finement® Following his apprehension, the command duty
specifically with urinalysis. These opinions deal with a variety officer and two Naval Criminal Investigative Service agents
of search and seizure doctrines. Moreover, many comprehensearched Tanksley’s office and saw a document on the com-
sively detail the facts—obviously based upon the extensive find-puter screen entitled, “Confidential Background Information on
ings of facts military judges made at the trial level. Facts, very Accusations Made Against Me in Regards to Child Abuse ICO
detailed facts, often decide Fourth Amendment cases. As thesB While my Family and | Were House Guest (sic) of MP Aug
cases illustrate, the often very generic and even amorphou25 & 26.™ Believing this to be relevant to the investigation of
standards applied under search and seizure law require veryanksley, the agents seized the diskette that apparently con-
specific facts to give those standards real meaning. tained what was being shown on the screen from the computer.

At trial, the military judge held that Tanksley had no reason-

Computers: Privacy and Warrants able expectation of privacy in the information that was on the
computer screeh Alternatively he said that the command duty
United States v. Tanksley officer had probable cause to seize the diskette, because he

observed the information on screen in “plain viéw.”
In United States v. Tanksléthe accused, a Navy Captain,
was convicted of, among other things, taking indecent liberties The Navy-Marine Corps Court of Criminal Appeals held
with a minor and was sentenced to thirty-eight months confine-that the judge ruled appropriatélyTanksley’s office and com-
ment and a dismissal. The Navy court dealt with many issues imputer were made available for performance of official duties,
Tanksleybut the relevant Fourth Amendment issue concernedregardless of whether the office and computer were capable of
the seizure of a computer and computer diskettes from hisbeing secured and regardless of Tanksley’s statédterna-
office.2 tively, the “plain view” doctrine would also justify the seizure
of the diskette, because the command duty officer was in the
Tanksley, while being investigated for child abuse, was office “in the logical and legitimate process of securing the
given an office and a “stash billet” away from his normal duty office used by the appellant”
station® He was allowed to use this office and a computer to
help prepare his legal caseHowever, while using the com-

1. United States v. Tanksley, 50 M.J. 609 (N.M. Ct. Crim. App. 1999).

2. Id. at620. There was also discussion about seizure of documents from the accused’s briefcase. The Navy-Marine CorpgrQuairApp€als held that the
seizure of the documents from the briefcase was valid because the accused provided valid consent. Alternatively, th¢hedthieheédcuments would have been
inevitably discoveredld. at 621.

3. Id. at 620.
4. Id.
5. Id.
6. Id.
7. 1d.
8. Id.
9. Id.
10. Id.
11. Id.
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This Fourth Amendment question had some overlap with attain a protected status because they are prepared in further-
Sixth Amendment concerns as well, because Tanksley wasance of a defense. This is perhaps one more reason for govern-
apparently already represented by counsel, and the documemhent counsel to make sure that preferral is not done too quickly.
that was seized was part of his defelisdowever, because the Although one should not unnecessarily linger in attempting to
exculpatory document was not used at trial-though apparently‘perfect a case” before preferral, preferring does trigger a new
other documents taken from the diskette w¢he Sixth set of possible constitutional considerations when determining
Amendment was not implicatétl. In dealing with the Fourth  whether and how searches and seizures of evidence should be
Amendment issues, according to the court, there are four issuesonducted.
to examine in determining a government intrusion: (1) was evi-
dence used at trial directly or indirectly produced by intrusion,

(2) was the intrusion intentional, (3) did the prosecution receive United States v. Monroe
otherwise confidential information, and (4) was the information
used in any other way that might be detrimental to clfemt The second significant service court opinion regarding the

this case there was no prejudice, because the document was nBburth Amendment and computers was the Air Force court
used at trial, no charges were preferred as the result of the disapinion inUnited States v. Monrdé. In Monrog the accused
covered document, and no otherwise discoverable evidencenade a conditional plea of guilty for violating a lawful general
found?® regulation, wrongfully possessing three or more depictions of
child pornography in violation of 18 U.S.C. § 2252(a), and
Tanksley reaffirms that reasonable expectation of privacy inusing a common carrier to transmit such images in violation of
government property for official purposes is very limited. One 18 U.S.C. § 1462, which proscribes “introduction of obscene,
has an extremely limited reasonable expectation of privacy inlewd, lascivious, filthy or other matter of indecent characfer.”
things issued for official use. Obviously, a defense counselThe plea preserved his ability to contest the search of his com-
should certainly advise a client not to use the government comyputer at appellate levél.
puter at his workstation to prepare his case. Not only is there a
very diminished expectation of privacy in such government  After the Air Force court held that the acceptance of this
computers, they are also frequently subject to monitoring by conditional plea was proper, it then discussed the legality of the
systems administrators who are not gathering evidence, busearch of Monroe’s personal computer, basing its discussion on
simply performing administrative duties, and therefore not very a very detailed set of findings of fact made by the military
likely subject to Fourth Amendment search requiremgnts. judge?! In the fall of 1995 at Osan Air Base in the Republic of
Korea, the base had an electronic mail (e-mail) host (EMH),
At the same time, both sides need to be aware of circum-which allowed a user, through a log-on and private password to
stances in which the Fourth Amendment may overlap with access the Defense Data Network and the Internet. Though
other constitutional protections—as in this case, the Sixthmeant primarily for official business, users could use it to send
Amendment. Once the prosecutorial phase of a case haand receive text messages to friends and fafily.
begun—normally after the preferral of charges—Sixth Amend-
ment counsel rights attach as well, and certain documents might

12. Id.
13. Id. at 621.

14. The opinion does not clearly indicate théterdocuments taken from the diskette were used as evidence. It does indicate that the “contents of the disk” were
admitted into evidence, whereas the exculpatory document wakinat.620-21.

15. 1d. at 621 (citing United States v. Kelly, 790 F.2d 130, 137 (D.C. Cir. 1986); United States v. Brugman, 655 F.2d 540, 54648t);Qinited States v. Walker,
38 M.J. 678 (A.F.C.M.R. 1993)).

16. Tanksley50 M.J. at 621.

17. This is best illustrated by the case to be discusseduratéd States v. Monro&0 M.J. 550 (A.F. Ct. Crim. App. 1999). The CAAF issued an opinion in late
March onMonroe,affirming the Air Force court’s holdingSeeUnited States v. Monroe, 52 M.J. 326 (2000).

18. Id. The CAAF issued an opinion in late March 2000Mwnrog affirming the Air Force court’s holdingSeeUnited States v. Monroe, 52 M.J. 326 (2000).
19. Monrog 50 M.J. at 552.

20. Id. at 552-53.

21. Id. at 554-56.

22. Id. at 554.
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All incoming emails would be sent to a directory on the military judge’s findings of fact on a “clearly erroneous” stan-
EMH. Approximately every fifteen minutes, a program would dard and the findings of law on a de novo standard. Thus, a mil-
read and sort through these files, and send them to the e-maitary judge abuses his discretion on a motion to suppress if his
account of the individual addressed. If the files were too largefactual findings are clearly erroneous of if he applies the law
or defective, they would stay in the directory on the EMH, erroneously?®
which was supposed to delete them automatically after seventy-
two hours? Applying these standards, the Air Force court adopted the

military judge’s finding that the administrator’s initial review of

In this particular case, however, the EMH administrator the files “stuck” in the directory was not a criminal search but a
found that fifty-nine files had been “stuck” in the directory for legitimate government activity pursuant to his dutfesShe
over seventy-two hours. To determine why, he opened severatourt also held that the government system acted as a gateway
of the files, and looking at the header on the files, he saw thabetween users and the Internet with known limitations and that
they were addressed to Monroe, and had sexually orientedhe system was subject to monitoring each time the person
names such as “erotica” and “séx.’After moving the files to logged or! The Air Force court ultimately compared the EMH
another directory, the administrator determined that thirty-threeto an unsecured file cabinet in a superior’s work &eBgor
of the files had graphic images of adult women in sexually these and other reasons, it concluded that Monroe had no sub-
explicit poseg® After further determining that Monroe had jective reasonable expectation of privacy in the files that the
requested the files, the administrator reported this informationadministrator searchéél.
to the chain of command and Office of Special Investigations
(oS Furthermore, the search authorization was properly issued.

While the base commander authorized a search for “child por-

Office of Special Investigations agents further determined nography” even though none had been discovered at that time,
that Monroe did not have access to government computers irthis was not fatal to the authorization, because “child pornogra-
his office but that he did have a computer in his dormitory phy” would naturally be included in any definition of “pornog-
room. They then received authorization from the Osan baseaphy.’®
commander to search Monroe’s quarters for “all computer
related data media suspected to contain pornography or child Additionally, the commander who issued the search authori-
pornography,” though, up to that date, no child pornography zation had probable cause to do so on the basis of a possible
had been found on any of the searched im&gA#.items were violation of 18 U.S.C. § 1462 (transmitting obscene materials
subsequently seized in the room, including 218 floppy discs,using a common carrier). The image files contained porno-
and other equipment. As a result, child pornographic imagegraphic information—pictures of adult women in sexually
were found in the seized iterffs. explicit poses® The fact that the commander did not define

“obscenity” in authorizing the search was not fatal to the autho-

In analyzing the facts of the case, the Air Force court first rization®

established the appropriate standard of review. It reviews the

23. 1d.

24. 1d.

25. Id.

26. Id. at 555.
27. 1d.

28. 1d.

29. Id. at 557 (citing United States v. Ayala, 43 M.J. 296, 298 (1995); United States v. Burriss, 21 M.J. 140, 144 (C.M.A. 1985)).
30. Id. at 558.
31. Id.

32. Id. at 559.
33. Id.

34. Id. at 560.

35. Id.at 561.
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What about making the determination that the adult porno-that it is unlikely a service member will have a reasonable
graphic images were obscene and thus violative of 18 U.S.C. &xpectation of privacy in a government computer system if the
14627 Was the First Amendment violated because the affidavisystem is monitored on a routine basis by a systems administra-
contained only a conclusory allegation that the adult porno-tor. It is also the first military case to adopt the Supreme Court
graphic images were obscene? The key case for analyzing thistandard irP.J. Videoconcerning magistrate review of materi-
determination wadNew York v. P.J. Video Iné” a 1986 als potentially protected under the First Amendment, but issues
Supreme Court case. a cautionary note to government officials seeking search autho-

rizations or warrants to ensure that they are explicit in describ-

The Supreme Court iR.J. Videoheld that when making  ing what is meant by obscene. The simplest way to do this is to
determinations whether to issue warrants, the threshold forattach any graphic images themselves to the affidavit or appli-
materials presumptively protected by the First Amendment iscation for authorization or warrant.
no higher or lower than those for warrant applications gener-
ally.® As in any warrant application, a magistrate must be pro-
vided evidence to make an independent determination under Third Parties at Searches: Wilson v. Layne
the totality of circumstances. If the appropriate search author-
ity is informed of what the alleged obscene material is, he can During the 1990s, the Supreme Court scrutinized not just the
make a common sense determination based upon the totality dfasis for searches, but the way the searches were contfucted.
the circumstances that the material is obscene and thus iflegal. The Court has held that not only do searches of private areas

have to be based on probable cause supported by a proper

In Monrog the base commander did not actually view the search warrant or authorization (unless an exception applies),
photographs himself before making the determination of they also have to be conducted in a reasonable fashion. Thus,
obscenity. The chief of military justice at Osan Air Base, how- for example, it is a general requirement that law enforcement
ever, had reviewed the files and opined that probable causefficials first “knock and announce” their presence before exe-
existed?® The EMH administrator had opened files and said cuting the warrant, unless the specific facts allow that require-
they contained “graphic pornographic imagé&s.The base  ment to be dispensed with.
commander relied on this information, and this was considered
sufficient for his determination that the adult pornography was In Wilson v. Layngthe Supreme Court issued an opinion on
“obscene.” However, the Air Force court cautioned that this who can be present during a sedfcin that case, the Supreme
case was “borderline” and suggested any doubt as to the legalit€ourt held that allowing media representatives to enter private
of the search could have been avoided by “simply attaching adwellings along with the officers during the execution of arrest
couple of graphic image$?’Doing so “would have averted any or search warrants violated the Fourth Amendrffent.
issue regarding the obscene nature of the imdges.”

In Wilson a photographer and reporter from YNashington

There are several interesting points raiseanmroe for Postaccompanied federal marshals on a “ride-along” under a
practitioners. The case clearly shows the necessity for a mili-program known as “Operation Gunsmoke,” which focused on
tary judge to make extensive findings of fact. It also points outapprehending dangerous feldfisOne such felon, Dominic

36. Id.

37. 1d. at 560 (citingNew York v. P.J. Video, Inc., 475 U.S. 868 (1986)).

38. P.J. Videg 475 U.S. at 876-77.

39. Id.

40. Monrog 50 M.J. at 550, 561.

41. 1d.

42. 1d.

43. Id.

44, See, e.g United States v. Ramirez, 523 U.S. 65 (1998); Richards v. Wisconsin, 520 U.S. 385 (1997); Wilson v. Arkansas, 5141995)927 (

45. The common law requirement that police officers “knock and announce” their presence is part of the “reasonablerdddbelRoseth AmendmentSee
Wilson 514 U.S. at 927. Every exception to this requirement must be evaluated on a case-by-caSeebalksis.Richard$20 U.S. at 385.

46. Wilson v. Layne, 526 U.S. 603 (1999). As this opinion is not yet paginated, pinpoint cites will use the 119 S. C399§92rsion of the opinion.

47. 1d. at 1695.
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Wilson, was listed as living at 909 North Stone Street Avenuetives-publicizing activities, minimizing police abuses, and pro-
in Rockville, Maryland®® This, however, was not Wilson’s tecting police or third partiesvere insufficient to justify the
home, but his parents’ home. A warrant was applied for andmedia presence at the Wilson houselibtdpugh third parties
issued for Wilson’s arrest, though the presence of media offi-might be justified in certain circumstancés.
cials was not mentioned in the warrant applicatfon.
While the Supreme Court held that the officers violated the
In the early morning, federal marshals, with photographer Wilsons’ Fourth Amendment protections by bringing the media
and reporter in tow, entered the home of Charles and Geraldineepresentatives with them, it further held that because the law
Wilson, who were still in be&l. Charles, dressed only in his was not clearly established at the time, the officers were entitled
briefs, discovered five men in street clothes with guns in his liv- to qualified immunity from suit® The Court did not make any
ing room. His wife Geraldine, wearing only a nightgown, sort of ruling as to whether the exclusionary rule would apply,
entered shortly afterwards, to discover her husband being physbecause no criminal evidence was recovered as a result of the
ically restrained by five plain clothed, armed ni&nAs the attempted apprehension. In a footnote it said that the Fourth
marshals made a protective sweep of the hous&ydlshington Amendment violation is “the presence of the media and not the
Postreporter withessed the unfolding event as the photographepresence of the policé'” The Court thus perhaps left open the
shapped pictures, though no photos or story were ever pubpossibility that what would be potentially excludable would be
lished® evidence discovered by the third parties and not by the law
enforcement officials themselv&s.
Charles and Geraldine Wilson sued the law enforcement
officials in their personal capacities as allowed under 42 U.S.C. While Wilsondoes not resolve exclusionary rule questions,
§ 1983 andBivens v. Six Unknown Federal Narcotics Agéhts it clearly sends a cautionary signal to law enforcement regard-
asserting a Fourth Amendment violation. The Supreme Courting who may accompany officers during the execution of a war-
ruled that the right of residential privacy is “at the core of the rant. Government attorneys should inquire if a third party will
Fourth Amendment®® Therefore police actions involved in  accompany officers during the execution of a search warrant or
the execution of a warrant must be related to the objectives ofauthorization. If there are to be third parties present, their pres-
the authorized intrusion—in this case, the apprehension ofence must have a directly related purpose to the search or sei-
Dominic Wilson®® zure at hand, and not a more abstract purpose such as
“educating the public” or “publicizing police activity.” While
The presence of the news reporter and photographer was nohedia representatives are clearly prohibited, law enforcement
so related to those objectivEs.The rationales offered by the could, for example, bring an expert to search computer data that
government to justify the presence of the media representawas encrypted or “booby-trapped” to automatically erase.

48. Id.
49. |d.
50. Id.
51. Id. at 1696.
52. Id.
53. Id.

54. |d. (citing Rev. Stat. § 1979, 42 U.S.C. § 1983; Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971)). Both the statwe (hadho83”
statute) and the holding Bivensallows persons to sue law enforcement officials in their personal capacities for money damages for constitutional violations.

55. Id. at 1698.

56. Id.

57. Id.

58. Id. at 1698-99.
59. Id. at 1699.

60. Id. at 1699-1700.
61. Id. at 1699 n.2

62. Id.
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Freezing the SceneUnited States v. Hall Additionally, the court endorsed the concept of impound-
ment, or “freezing a scene”-securing a premises from within to
The CAAF issued an opinion as well in a case dealing with preserve the status quo while other law enforcement officials
the manner in which a search is conductéddited States v.  are getting a warrant. “Impoundment” as a kind of “seizure” of
Hall.5® In Hall, the unit staff duty non-commissioned officer an entire dwelling has been held permissible by the Supreme
(SDNCO) was checking barracks rooms when he smelled whatCourt in the cas8egura v. United Staté%.Seguraheld that if
he knew to be marijuana coming from Hall's room. He openedofficers have probable cause to enter a premises and to arrest
the door, saw Hall, and noticed an even stronger smell of mari-people inside, they can secure it from within to preserve the sta-
juana. The SDNCO then ordered Hall to “get that marijuanatus quo, while other law enforcement officers are getting a
out of the barracks,” to which Hall replied, in soldierly fashion, search warrant for the premises themsei¥es.
“Roger, Sergeant®”
Judge Effron, upholding the search and seizure, but dis-
The SDNCO then called the company executive officer. Theagreeing with the “impoundment” concept under the facts of
executive officer, who was the acting commander as well, camehis case, argued that the factdiall did not fit the impound-
to Hall's room along with some military police. A military ment doctrin€® According to Judge Effron, external impound-
policeman confirmed the marijuana smell. After the executive ment deals with securing unoccupied premises and prohibiting
officer left to contact the company commander, who was onentry to remove or destroy evidence while authorities seek to
leave, the SDNCO “froze the room” in the interim and detained obtain a warrant or authorizatiéh.Here, the impoundment
anyone who tried to leave. At one point, he saw Hall moving involved persons not being alloweddxit as well.
across the room with a green backpack and told him to stop and
put it on the grouné. While the room was thus being “frozen,” The question then is whether Judge Crawford’s application
the executive officer contacted the company commander, whoof Segurais an unwarranted extension of it. Can law enforce-
authorized the search of Hall's room. When the search wasnent “freeze” people in a room whom they do not yet have
conducted, marijuana was discovered in the green bacRpack. probable cause to believe committed criminal acts? This is
highly doubtful: reasonable suspicion of criminal activity—or
Judge Crawford, writing for the court, held that the execu- some specified exception to lawful arresust be articulated
tive officer’s entry into the room before authorizing the search before any sort of detention occurs, and any impoundment of
did not cause him to lose his neutral and detached status. Nepersons will probably have to be analyzed to determine if that
ertheless, while he could have authorized the search, the comstandard was mét.
pany commander could resume command at any time and
himself authorize the search, as he did, without the necessity of In Hall, both the reasonable suspicion and more stringent
any sort of revocation of assumption of command orders. probable cause requirements were met: the detained soldiers
were in a barracks room where marijuana was being smoked,
and one can have reasonable suspicion and even probable cause

63. 50 M.J. 247 (1999).

64. Id. at 248.

65. Id.

66. Id. at 249.

67. Id. at 251.

68. 468 U.S. 796 (1984).

69. Id. at 798.
[Wi]here officers, having probable cause, enter premises, and with probable cause, arrest the occupants who have legisoatéresssts
in its contents and take them into custody and, for no more than the period here involved secure the premises fromesithire tiherstatus
quo while others, in good faith, are in the process of obtaining a warrant, they do not violate the Fourth Amendment[]. . ..

Id.

70. Hall, 50 M.J. at 252.

71. Id.

72. Military Rule of Evidence 314(f)(1) allows law enforcement officials to “stop another person temporarily” if the stegtigatery in nature and if the official
observes “criminal activity may be afoot.” AMUAL For CourRTSMARTIAL, UNITED STATES, MiL. R. B/ip. 314(f)(1) (1998) [hereinafter MCM].
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that the soldiers were involved in illegal drug activity. But cer- Moore, who was in uniform, which by its “tone, content, and
tainly, a different scenario could be envisioned—what about aabsence of typical military courtesy, or of use of sir” was disre-
larger and much more crowded area? Could persons bepectful. Moore identified himself, and another member of the
detained in such a room to “freeze the scene” if there is no reaguard told Marine that he was addressing a lieutenant. Marine
sonable suspicion or probable cause to believe those persortben leaned over as if to check Moore’s rank, which Moore
have committed a crime? This seems a very broad reading ofgain took this as disrespectful. Finally, Marine said “yes sir”
Segura. Prudent government counsel underdtiafidas indi- in a manner Moore found mockifig.Moore thus apprehended
cating that the impoundment doctrine applies, but it would be Marine for disrespect and the subsequent search of his person
cautious in extending the impoundment doctrine from property revealed he possessed a half smoked marijuana cigérette.
to persons.
Judge Sullivan, writing for the court, did not determine the
outcome of the case based on Marine’s assertion that the initial
Terry Stops and Arrests: United States v. Marine stop and detention of Marine was based on race and thus an
unlawful Terry stop™ Instead, Sullivan stated: “We need not
A case dealing with a scenario in which several people weredecide appellant’s claim that his initial investigative stop was
“stopped” as defined by Military Rule of Evidence (MRE) illegal, because we hold that his subsequent arrest was lawful
314(f)(1) wadUnited States v. Maring&. This case dealt with a and a sufficient intervening circumstance to remove any taint
variety of Fourth Amendment issues, most importantly with from a purported illegalerry stop.’°
two Fourth Amendment warrant and probable cause excep-
tions: the so-calledTerry stop” and the search incident to How can a court determine whether the taint of an initial ille-
apprehension, and the relationship between the“wo. gal activity has been purged? As in many Fourth Amendment
cases, the Supreme Court has indicated thgiencserule
In December 1995, Marine was present at the “21 Areaapplies. Instead, factors to be considered are the temporal prox-
Enlisted Club.” During the evening, an unidentified black imity between the illegal action and the seizure of evidence, the
male, wearing a striped rugby type shirt, assaulted one of thépresence of intervening circumstances” and the “flagrancy of
members of the 21 Area Guard patrolling the ¢lulfhe uni- the official misconduct®
dentified person ran to another section of the club, and the
guard on that side rounded up several people who met that Marine, however, argued that there were no “intervening”
description and brought them to the area of the club where thesircumstances, because the search took pladag the Terry
assault took place. When the group got there, the suspect (natop® Furthermore, Marine argued that if the disrespect was
Marine) was immediately identified, and the others, to include such an intervening circumstance he should have been charged
Marine were left standing there, unsure if they could leave orand prosecuted for it (he was only prosecuted for the marijuana
not.’® possessior® Finally, he argued that the misconduct of the law
enforcement officials was in fact flagrant, as it was a race-based
At that point, the head of the guard detail, Lieutenant Moore, Terry stop®
came over to talk to the group. Marine then said something to

73. 51 M.J. 425 (1999).

74. The famousTerry stop” (from Terry v. Ohio, 392 U.S. 1 (1968)) is codified in military practice as MRE 314(f)(1). MGManote 72, M.. R. B/ip. 314(f)(1).
The search incident to apprehension exception to the probable cause requirement of the Fourth Amendment is codified ig)MRENBL4R. Evip. 314(g).

75. Maring, 51 M.J. at 426.
76. 1d.

77.

d. at 427.

78. 1d.

79. Id. at 428.

80. Id.

81. Id. at 428-29 (citing Brown v. lllinois, 422 U.S. 590, 603-04 (1975)).
82. Id. at 429.

83. Id.

84. Id.
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Relying on federal court case law, the court swept theseTerry stop, or conversely, never sufficiettie Court split five
arguments aside. The intervening event—Marine’s disrespect to four on the outcome of this particular case.
was significant enough. While several persons were initially
stopped, only one, Marine, was searched, because of his disre- The respondent Wardlow had fled after seeing police offic-
spectful conduct That Marine was not charged for the disre- ers patrolling in an area that was known for narcotics traffick-
spect offense did not create an impediment as far as an earlieng. He was subsequently stopped, and while stopped, police
police action, since prosecutorial decisions and police actionsofficers conducted a protective pat-down search of a bag he was
are not synonymous. Finally, the actions of the law enforce- holding. The officer conducting the frisk felt a heavy, hard
ment officials were not flagrant; the evidence suggested moreobject that was similar to a gun. Removing the object from the
of a communication mix-up and confusion than deliberate mis-bag, he discovered it was a .38 caliber handgun. Wardlow was
conduct” arrested and convicted for unlawful use of a weapon by a
felon®
Marine applies the intervening circumstance principle in
federal law to the military, thus making it highly difficult, if a While the lllinois trial court denied the motion to suppress,
search is based upon an appropriate apprehension, to argue thide Illinois Appellate Court reversed, as did the lllinois
an initial stop’s illegality that may have given rise to the appre- Supreme Court, the latter court holding that sudden flight in
hension should result in suppression. Marine is thus ansuch an area did not create the requisite reasonable suspicion to
extremely “pro-government” opinionTerry stops quite fre-  justify the stop?
guently lead to arrests or apprehensions and searches. Marine
indicates that it will be very difficult to invalidate a search from The Supreme Court reversed the lllinois Supreme Court's
a lawful arrest or apprehension, regardless of a previous Ternholding. Chief Justice Rehnquist, writing for the majority,
stop. Thus, the only circumstance in which one could reason-stated that the case “is governed by the analysis first applied in
ably expect a successful defense result would involve “fla- Terry.”®* The Court also citednited States v. Sokoldwhold-
grant” misconduct, for example, Berry stop based both ing that reasonable suspicion requires “a showing considerably
exclusively and deliberately on racially motivated reasons. less than preponderance of the evidence, [though] the Fourth
Amendment requires at least a minimal level of objective justi-
fication for making the stop??
Terry Stops and Flight: lllinois v. Wardlow
In Wardlow a four-car police caravan had converged on an
Is flight from law enforcement enough to justify reasonable area known for heavy drug trafficking, and the respondent had
suspicion and thereforeTarry stop? In lllinois v. Wardlow the apparently fled as the vehicles approachedhifihe Court
Supreme Court decided that unprovoked, headlong flight, alongheld that “standing alone” in a high crime area is insufficient to
with the fact that the defendant was in an area of “expectedustify aTerry stop, but “unprovoked flight” from such an area
criminal activity,” was enough to satisfy the reasonable suspi-provided adequate justificatiéh. Indeed, Chief Justice Reh-
cion standard® nquist asserted that “[h]eadlong flight—wherever it oceisrs
the consummate act of evasion: it is not necessarily indicative
While all the members of the Court rejected a “bright line of wrongdoing, but it is certainly suggestive of sughWhile
rule on either side’—that flight alone is always sufficient for acknowledging that there may be innocent reasons for such

85. Id.

86. Id.

87. Id. at 429-30.

88. 120 S. Ct. 673 (2000).
89. Id. at 674.

90. Id. at 675. The lllinois Appellate and Supreme Courts disagreed whether Wardlow was in a high crime area. The appelladéeheoueshedt. The lllinois
Supreme Court held that he wad.

91. Id.
92. Id. at 676 (citingUnited States v. Sokolow, 490 U.S. 1 (1989)).
93. Id.
94. Id.

95. Id.
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flight, such reasons do not establish a Fourth Amendment vio- Wardlow while not necessarily a groundbreaking é¥se
lation. “Terry accepts the risk that officers may stop innocent does at least establish that flight, more specifically “headlong”
people.®® flight, is a very important factor in establishing reasonable sus-
picion. Yet exactlyhowimportant is difficult to determine.
Justice Stevens, writing for the dissent, stated that he conDespite the language of Justice Stevens’s dissent, the majority
curred in the majority’s rejection of a “bright line” rule regard- opinion seems to indicate that headlong flight, in and of itself,
ing flight.®” However, he asserted that the testimony of the comes close to establishing reasonable suspicion. Justice
officer who made th@&erry stop provided insufficient justifica-  Stevens’s opinion is much more cautious, given its discussion
tion for the sto® Justice Stevens noted that even though a of the nature offerry stops, the possibility of innocent motive
Terry stop is brief, it may nevertheless be an “annoying, fright- for flight, and most importantly, the lack of factual detail.
ening, and perhaps humiliating experienteghd that there  Given the narrow majority, it is probably safer for the govern-
may be a variety of innocent reasons why people may’tun, ment to develop fully any factors, in addition to the flight itself,
especially minorities and those who reside in high crime areasto justify the stop, which means developing a full factual record
who may believe that contact with police might be danger- for the appellate courts.
ous?o?

Because of such concerns, and based on the “totality of the The Supreme Court and The “Automobile Exception”

circumstances,” Justice Stevens rejected the idea that the

officer had reasonable suspicion to stop Wardlow. There was Maryland v. Dyson

insufficient testimony as to how exactly the stop took place. It

was unclear whether the officer was in a marked or unmarked The Supreme Court dealt with “automobile exception”

car, nor was he asked if the other cars in the caravan wersearches in two decisions this year. One of thidaryland v.

marked, or whether any of the other police officers were uni- Dyson was a brief per curiam opinidff. It is nonetheless

formed (though he himself wa%}. The officer’s testimony did  important, however, because the Supreme Court reiterated that

not reveal how fast the caravan was travelling, or whether hethe automobile exception does not require any additional exi-

saw Wardlow actually notice the other patrol cars in the cara-gent circumstances to search a vehicle without a waffaht.

van, or whether the caravan, or part of it, had passed WardlowDyson Maryland police developed probable cause that Dyson

before he started to rdft. would be returning to the state with a load of drugs in his car.
The police never attempted to obtain a warrant. Rather, they

96. Id. Chief Justice Rehnquist used the facts inférey case as an illustration of potentially innocent conductfetny, an officer observed two individuals “pacing
back and forth in front of a store, peering into the window, and periodically confertthdciting Terry v. Ohio, 392 U.S. 1, 5-6 (1968)). Rehnquist stated that “[a]ll
of this conduct was by itself lawful, but it also suggested that the individuals were casing the store for a plannedTesbhbegognized that the officers could
detain the individuals to resolve the ambiguitg”
97. 1d. at 677 (J. Stevens, dissenting). It should be pointed out, however, that the majority opinion never explicitly annbheadktigflightiloneis insufficient
for reasonable suspicion. Indeed, Chief Justice Rehnquist's assétianllong flight—-wherever it occufis the consummate act of evasion; it is not necessarily
indicative of wrongdoing, but it is certainly suggestive of such”-arguably comes close to establishing such a “brigte.littk"atub76.
98. Id. at 677.
99. Id. at 678 (citingTerry, 392 U.S. at 24-25).
100. Id.

A pedestrian may break into a run for a variety of reagonsatch up with a friend a block or two away, to seek shelter from an impending

storm, to arrive at a bus stop before the bus leaves, to get home in time for dinner, to resume jogging after a paasy fofrwésth might
coincide with the arrival of an officer in the vicinity.

Id.

101. Id. at 681.

102. Id. at 683.

103. Id. at 683-84.

104. The case does not deal at all with the second componBstirpf. Ohig the “frisk.” In a footnote in the lead opinion, Chief Justice Rehnquist stated: “We
granted certiorari solely on the question of whether the initial stop was supported by reasonable suspicion. Therefoesswe egmion as to the lawfulness of

the frisk independently of the stopld. at 676 n.2.

105. 527 U.S. 465 (1999). As this opinion is not yet paginated, pinpoint cites will use the 119 S. Ct. 2013 (1999) tleesi@indsn.
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waited thirteen hours for the defendant to drive into their juris- at least for purposes of a civil forfeiture c&Seln this case,
diction, stopped his car, searched it, and seized a bag of cracfkolice seized the automobile belonging to the defendant after
cocainet?’ having determined that there was probable cause that the car
was subject to forfeiturB? They subsequently did an inventory
The state appellate court stated that there were no exigensearch, found drugs in the vehicle, and arrested \White.
circumstances that prevented the Maryland police from obtain-
ing a warrant while waiting, and held the search of the automo- Justice Thomas wrote the opinionWhite relying on the
bile violated the Fourth Amendmetit. But a majority of the  seminal case dealing with the automobile exceptarroll v.
Supreme Court reversed without even ordering a brief or oralUnited State$'* The opinion inCarroll had relied on statutes
argument® Clearly, the message sent by this brief opinion is enacted soon after the Fourth Amendment was passed, which
that there is indeed a bright line rule established for automobilepermitted warrantless searches and seizures of ships suspected
searches: the automobile exception requires no separate findsf containing goods subject to dutiés.Therefore, according
ing of exigency® to Carroll, warrantless searches of modes of transport were
clearly envisioned by the Framéts. Moreover, Justice Tho-
Maryland v. Dysorhighlights this bright line rule and also is mas relied on the underlying premiseGarroll-that “recogni-
an indication of the modern rationale for the exception. The ini- tion of the need to seize readily movable contraband before it is
tial rationale for the automobile exception was the automobile’s spirited away . . . is equally weighty when the automobile, as
inherent mobility and thus its ability to transport evidence away opposed to its contents, is the contraband the police seek to
quickly. Because of this rationale, the exception would dis- secure.®” Finally, Thomas pointed out that the seizure took
pense with the time delay in obtaining a search warrant, whichplace in a public parking lot and drew an analogy to an arrest:
could be fatal in an investigation. However, a second rationalewhen the person is in a public place, no warrant is reqttfred.
for justifying the exception has since developed: the reduced
expectation of privacy one has in a motor vehicle. As aresult, Whitedoes not appear to be a particularly controversial deci-
the two reasons taken together, mobility and reduced privacysion. If the automobile itself is potential evidend#iteindi-
now make it very difficult for defense to argue the necessity of cates police can seize the entire automobile, which includes
a warrant for a search, if police have probable cause. taking it back to the station, where presumably an inventory is
conducted as part of storing it. Of course, this is routinely done
anyway—there is no requirement that an automobile be searched
Florida v. White at the moment it is determined that there is probable cause to
believe that evidence of a crime is inside it.
In a second Supreme Court case dealing with the automobile
exceptionFlorida v. White the Supreme Court decided that the While the defense may try to argue tiidhiteis a civil for-
exception applies not only to the search and seizure of itemdeiture case, government counsel should be ready to argue its
within the automobile but to the seizure of the automobile itself, even stronger applicability in a typical criminal case\White

106. Id. at 2014.
107. Id. at 2013.
108. Id.
109. Id.

110. Id. at 2014. Two key previous Supreme Court decisidned States v. Ros$56 U.S. 798 (1982), aiRennsylvania v. Labrqrb18 U.S. 938 (1996), made it
clear that the automobile exception does not have a separate exigency requirement.

111. 526 U.S. 559 (1999). As this opinion is not yet paginated, pinpoint cites will use the 119 S. Ct. 1555 (1999) treesi@mnain.
112. Id. at 1557-58.

113. Id. at 1558.

114. 1d. (citing Carroll v. United State®67 U.S. 132, 149 (1925)).

115. Id. (citing Carroll, 267 U.S. at 150-51).

116. Id.

117. I1d. at 1559.

118. Id.

26 MAY 2000 THE ARMY LAWYER « DA PAM 27-50-330



the conduct that gave rise to the forfeiture occurred monthsto Richter’s home, which would be observed by OSI agents
before and was only tangentially related to the automobile’s sei-while it was madé?” During the call she told Richter that the
zure!® In most cases, seizure of the automobile will be directly OSI had a search warrant, had been to her house, and picked up
related to the case at hand and occur soon after the miscondudhe medical shelf. She also told him that they also had a search
warrant for Richter’s residence and were coming to his
house'?® A few minutes after the call, “two white individuals”

United States v. RichterExtensive Facts, Multiple Fourth were observed near a storage shed alongside the garage, one of
Amendment Doctrines whom seemed to be loading items in the bed of a tfack.
United States v. Richté? dealt with several Fourth Amend- One of the individuals then got in the truck and started driv-

ment issues, though it focused on items discovered during ang away. A second police team stopped the truck, using head-

search of the accused’s truck. Technical Sergeant Richter wakghts and flashlights to illuminate the sceté. The

stationed at Nellis Air Force Base, Nevada, where he worked asnvestigators saw “apparent government property” in an open

a security policematt! Another non-commissioned officer box in the bed of the truck:

(NCO) identified Richter to an Air Force OSI agent as having

stolen government properf. He also apparently told the OSI Richter, who was driving, asked why he was stopped. He

agent that Richter’s garage was “like a warehoé&eThough was told he was under investigation for larceny. Richter then

the NCO who identified Richter did not clearly state when the spontaneously stated that he was taking the government prop-

property was taken, the agent believed it to have been recentherty back to work and that there was more at his hés&n

The OSI agent was also aware of three audit reports indicatingagent told Richter not to make any more statements, but did not

a lack of accountability or control for government property in read him his Article 31 right$®

Richter’s unit!?* Furthermore, he interviewed another NCO

who told him that Richter had given her a government issued After Richter consented to a search of his vehicle, he was

medicine cabinet® taken to the station where he was asked to consent to search of

his residence. A warrant to search his residence had already

Based on all this, the OSI agent decided that Richter proba-been obtained, but Richter was not told this when his consent

bly had government property in his quarters (which was locatedwas sought** During the subsequent search of Richter’s quar-

at another nearby air bas#).The NCO to whom Richter had ters, the OSI agents found government property in the house,

given the cabinet was instructed to make a pretextual phone cathe garage, and the storage sted.

119. Id. at 1557.

120. 51 M.J. 213 (1999)Richterwas announced on the same day as another CAAF opinion by Judge Gretée States v. Owensl M.J. 204 (1999). 1®wens
another lengthy set of facts resulted in a finding that Owens’s Fourth Amendment rights had not been violated.

121. Id. at 215. Richter’s experience was in area security, not law enforcement.
122. 1d. at 216.

123. Id.

124. Id.

125. Id.

126. Id.

127. Id.

128. Id.

129. Id.

130. Id.

131. Id. at 217. Some of the items seen in an open box in the truck bed, included a night viewing device, camouflage nettiteg,\@aijkatitbunny boots.”
132. Id.

133. Id.

134. Id.
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Writing for the majority, Judge Gierke found that the trial to include finding government property in Richter’s truck,
court judge had made extensive findings of fact and conclu-before being asked for his conséftt. Also, Richter was
sions of law, and thus denied the motion to suppfésn advised of his right to refuse consent during the interview, and
Judge Gierke's opinion, the question of whether Richter’s con-the OSI agents did not mention a warrdht.
sent to search his truck was truly voluntary did not need to be
decidedt®” Based upon the prior information that indicated Richteris less important for its actual findings than it is for
Richter had taken government-owned property for personal usats full explication of the facts. None of the conclusions of law,
and the reaction to the pretext phone call, the OSI had “reasonregarding consenterry stops, or the automobile exception are
able suspicion” to make Berry stop of the truck® Once the controversial or groundbreaking. This case illustrates how
stop was made, the agents could lawfully observe items in opermften Fourth Amendment issues will overlap, how one excep-
view in the truck bed. Seeing these items in public view, thetion to search and seizure doctrine can lead to another and thus
agents then had probable cause that Richter had stolen goveriustify a more extensive search. It also illustrates the impor-
ment property in the truck and could, under the automobiletance for the military judge to establish very extensive factual
exception, search the truck without a search authorization orfindings on the record to justify his decision. Indeed, Judge
warrants® Gierke devoted most of the Fourth Amendment section of the

opinion to the factual backgrouiti.

Judge Gierke also examined the question of the search of
Richter’s quarters. Richter had argued that the search was In cases such &ichtet both defense and government coun-
based upon coerced consent: because of the pretext phone cadlels have to present as much factual evidence as possible to
he was under the impression the OSI had already obtained aake their respective cases. While the government has the evi-
warrant!*® However, Judge Gierke stated that consent is deter-dentiary burdens (and a “clear and convincing” standard in con-
mined looking at the “totality of the circumstances,” and mere sent issues), search and seizure law has so many exceptions to
mention of an intent to obtain a warrant would not necessarilyits requirements that defense counsel can never rest on simply
vitiate consent# arguing that the government has failed to meet such a burden.

It must be at least as proactive as the government in arguing that

Rather, Judge Gierke held that the military judge’s holding the facts indicate that not only has the government failed to
was correct. The NCO who had made the pretext call was nomeet its burden, but that the particular exception it may be rely-
Richter’s superior or an OSI agéftt. Instead, she was calling ing on does not apply.
as a friend and that the mentioning of the warrant was to get a
reaction from Richter, not to gain his cons&atFurthermore,
there were several intervening events between the pretext call,

135. Id. at 218.
136. Id. at 218-19.

137.1d. at 220. Judge Gierke used a “clearly erroneous” standard of review for the military judge’s findings of fat# andatandard for his conclusions of law.
Id.

138. Id. (citing Terry v. Ohio, 392 U.S. 1 (1968)).

139. Id. (citing MCM, supranote 72, M.. R. Bvip. 314(f)(1)).

140. Id. at 221.

141. Id. at 220-21 (quoting Schneckloth v. Bustamonte, 412 U.S. 218, 248-49 (1973)).
142. 1d.

143. Id.

144. 1d.

145. Id.

146. The case also dealt with a request for immunity and alleged unlawful command infldeat@22-23.
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Consent Through Trickery: United States v. Vassar voluntary.”®s Considering evidence in light most favorable to
the prosecution, however, is the standard for appellate review,
In United States v. Vassdf the CAAF dealt with the con-  not for trial’*® Yet, despite this abuse of discretion, the CAAF
cept of consent as well as with a judge’s apparent incorrecfound beyond a reasonable doubt that the incorrect view of the
interpretation of the law. IMassarthe accused was scheduled law was harmless because there was no evidence that suggested
to report for duty but called in late, saying that he had beenthat the consent was not volunt&ry.
kicked in the head playing rugh¥. A Senior Master Sergeant
overheard Vassar saying that he would drive to sick call. The The majority opinion looked at the facts surrounding the
Master Sergeant then told Vassar that he should not drive andonsent, particularly Vassar’s state of mifidNot only did he
that he would come to his house and take him to the hospital. immediately give oral consent, but also “[n]otwithstanding his
Arriving at Vassar’s house, he smelled an odor of stale mari-head injury, he was aware of his surroundings and conversed
juana while waiting for him, but said nothing. After he took naturally. The atmosphere was non-coercive and lighthearted,
Vassar to the emergency room, the Master Sergeant called thas reflected by the joking about the urinalyst&.'Vassar also
unit First Sergeant and told him he had smelled marijuana asigned two written consent forms after he had submitted to the
Vassar’'s hous&? urinalysis?®°

After the First Sergeant had consulted with legal counsel, he Judge Sullivan dissented, saying: “l cannot find the key
came to the hospital and indicated to Vassar that because of tHegal error was harmles$* Neverthelessyassaris another
circumstances of his injury, Vassar should consent to a urinaly-very pro-government case, and further indicates the extreme
sis test®! The First Sergeant never mentioned the smell of staledifficulty defense will have invalidating consent. Despite a
marijuana. Vassar was neither advised of his Article 31 ruse, despite that Vassar suffered a head injury, despite written
rights 132 nor was he informed of his right to withdraw con- consent not being obtained until after the test, the court deter-
sent!® Only after Vassar actually urinated was he given a con-mined that consent was voluntary. A suspect need not be com-
sent form with all the proper language about the right to refusepletely informed for his consent to be voluntary; rather he must
consent®* not be coerced. What the defense needs to establish is that, in

the end, the accused had no real choice to make. Therefore, in

At trial, after the government argued against the motion to cases involving medical treatment, the argument for an accused
suppress based on lack of voluntary consent, the military judgeshould be that in order to get proper medical treatment for
said “considering the evidence in the light most favorable to theinjury, the accused had to consent. Placed in those terms, the
prosecution . . . | find that the government has established, bygquestion then is one of voluntariness, not of being informed.
clear and convincing evidence, that the accused’s consent wa®therwise, as long as the government frames the issue along the

147. 52 M.J. 9 (1999).

148. Id. at 10.

149. Id.

150. Id.

151. Id. The First Sergeant then specifically phrased it as a question: “Due to your injury, would you consent to a urinalydis test?”
152. UCMJ art. 31 (LEXIS 2000).

153. Vassar 52 M.J. at 10.

154. 1d. at 11 In fact, first consent form was not properly executed. The hospital laboratory technician would not administer the uritibdysecond form was
properly filled out. Id.

155. Id.

156. Military Rule of Evidence 314(e)(5) states that consent to search must be shown by clear and convincing eviderscgpranGid,72, M. R. Evip. 314(e)(5).
157. Vassar 52 M.J. at 11.

158. Id.

159. Id.

160. Id.

161. Id.
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lines ofVassar—indicating that, despite a ruse, the accused vol- weapons, pagers, RF detectors, photos, cell phones, police
untarily consentest will prevail in such a motion, despite the scanners, [and] scales/parapherndfia.”
“clear and convincing” evidentiary standard.
During the search of Fogg’s bedroom in his off-post quar-
ters, a detective picked up a video camera and noticed a tape
Descriptions in Search Warrants: United States v. Fogg inserted in it as well as a second tape nedfbyhough a video
camera was not specifically mentioned in the warrant or the
The casdJnited States v. Fodf centers around the lan- affidavit attached to it, the detective viewed the tape to see if he
guage of a search warrant. In the facts of the case, undercovédrad been caught in surveillance activifiés.
law enforcement officers had been buying drugs from Fogg,
who was very adept at understanding surveillance technol- The detective believed the first tape showed marijuana being
ogyl%® Indeed, Fogg actually had pictures taken of people buy-grown, though it was hard to see in the camcordere there-
ing drugs from him and would then check to see if they werefore seized the tape. The detective inserted the second tape into
polices* the video camera, which showed a scene with an apparently
underage female who appeared to be intoxicdtedhinking
After several drug buys, Fogg was also identified as being athat tape might be evidence of contributing to the delinquency
Marine, and was tipped off that the buyers were undercoverof a minor, he also seized that tape. Later viewed, the tape
police®® Therefore, the detective handling the case movedshowed underage girls engaging in sexual intercourse with
quickly to get a search warrant of Fogg’s off-post quarters someone who appeared to be the appellant’'s’éofhe girls
before any evidence could be destro¥fédin the detective’s  were identified, and as a result of their interviews, Fogg was
affidavit, the detective stated that items to be searched for and¢harged and convicted of rape, indecent assault, and commit-
seized included counter-surveillance equipment, which wereting indecent acts as well as numerous drug offerises.
things such as “RF (Radio Frequency) detectors, photos, cam-
eras, binoculars, anything that can be used for surveillance, Attrial, defense counsel attempted to suppress the tapes say-
video.™%” This, however, was not in the warrant itséff.  ing the search of the tapes exceeded the wdffaiithe judge
Rather, the affidavit was attached to the warrant. The warrandenied the motion, stating that the warrant granted police the
actually authorized seizure of “crack cocaine, packaging andright to search for and seize “photos,” which therefore also gave
repackaging equipment, papers proving occupancy, recordsthem the authority to search for, view, and seize the vitdéos.

162. United States v. Fogg, 52 M.J. 144 (1999).

163. Id.

164. |d. at 146. He also had a RF detector that could detect wires.
165. Id.

166. Id.

167. Id.

168. Id.

169. Id.

170. Id.

171. Id. At trial, the detective indicated that he thought that because “counter-surveillance equipment” was listed in the waceditinepdl that photos were
listed in the warrant itself, he had authority to look at the video in the camcdadat.146-47.

172.1d. at 147.

173. 1d.

174. |d.

175. 1d. at 145, 147.
176. Id.

177. Id.
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Chief Judge Crawford, writing for the majority, also stated port the position that “photos” included videotapes. Rather, a
that the videotapes were included within the scope of the war-warrant must specifically list the items to be seized.
rant!’® To support her position, she relied on case law that
stated that officers are not obligated to interpret a warrant nar- The whole idea of the particularity requirement of the Fourth
rowly.r”® She specifically relied upon an Eighth Circuit case, Amendment is to prevent general searches, a concept most
United State v. Low®°in which the court applied the “practical famously asserted iMarron v. United State¥? “The require-
accuracy” test for warrants. lowe because the search war- ment that warrants shall particularly describe the things to be
rant permitted a search and seizure for “photographs” andseized makes general searches under them impossible and pre-
“items of personal identification,” the videotape that had beenvents the seizure of one thing under a warrant describing
seized depicting Lowe and co-conspirators holding firearmsanother.?® Yet in practice, the courts have been more or less
was included reasonably in the warr&htJudge Crawford also  generous in permitting the law enforcement official to seize
relied upon the definition of photographs in MRE 1001(2), as something not specifically mentioned in a warrant, depending
well as North Carolina Rule of Evidence 10011&2).In both upon thetypeof item seized. Thus for example, contraband—
rules, the definition of “photographs” also includes video- property which by its nature is illegal-generally does not
tapest® Those definitions are “indicative of the plain meaning require specificity®®
of the word,” even if such language would not be necessarily
controlling1&* Yet nevertheless, the items the police were looking for in
Fogg-surveillance equipment—were not inherently contraband.
Judge Gierke dissented. In his dissent, he stated that the triahdeed, the seizure of literature, pictures, films, and recordings,
court itself had stated the tapes were not within the scope of théecause of First Amendment concerns, is generally thought to
warrant eithet® He further distinguished tHeowecase cited require a higher degree of specificity than other it€éfms$ur-
by Chief Judge Crawford. According to Judge Gietl@ye thermore, the language in the warrant appeared to be clear, and
held that the warrant authorized searches and seizures of itemttius did not appear to require a review of the underlying affida-
of “personal identification, and that the videotapes were suchvit to aid in its interpretation, which may be permitted if the
because they were labeled with the defendant’s ‘streetaffiant is the investigating officer, as is the case Fére.
name.”8 Therefore, according to Gierkepwedid not sup-

178. 1d. at 148.

179. Id.

180. United States v. Lowe, 50 F.3d 604 (8th Cir. 1995).

181. Fogg 52 M.J. at 148 (citingowe 50 F.3d at 604).

182. Id.

183. Id.

184. Id. Judge Crawford asserted that alternative theories of admissibility applied as well. She stated that the “plain viewjuidbfigihthe seizure. The detective
who had seized the evidence knew that Fogg was monitoring him, knew that videotapes are often used by drug dealeransaetond,tand therefore once in
the house legally could seize evidence related to that monitoring. Judge Crawford also asserted that the good faithrek¢ketindependent source doctrine
applied. Id. at 149-52. Judges Sullivan concurred, affirming the case on the basis that the videotape evidence was seized durieareHamfiivgthin the scope
of the warrant. Judge Effron concurred with Chief Judge Crawford, but joined Judge Gierke’s dissent as to the altemeditliethéiodge Crawford presentédl.

at 152-53. In his dissent Judge Gierke disagreed the videotapes met the “plain view” doctrine, since nothing indickted Wereievidence of a crime. He also
disagreed that the good faith exception or independent source doctrine afgplied.

185. Id. While it is unclear what theory of admissibility justified the inclusion of the videos at trial, the lead opinion stat€hdhattje denied the [defense’s]
motion by ruling that the word “photos” in the warrant gave the police authority to seize and view the videotapes. Heldlse ddficers acted in good faithld.

at 147.

186. Id.

187. 275 U.S. 192 (1927).

188. Id.

189. See2 WAYNE LAFAvE, SEARCH AND SEIZURE, ch. 4.6(b), 560 (3d ed. 1996).

190. Id. at 577-80.

191. See, e.gUnited States v. Occhipinti, 998 F.2d 791 (10th Cir. 1993); State v. Dye, 250 Kan. 287 (1992).
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Foggthus seems to be lacking in precedential value, becauseonduct an immediate investigation to preserve evidence from
it does not fully explore the specificity requirement in a warrant intentional or accidental destruction, and that this was a “crime
enough to justify the majority’s main premise. Perhaps givenscene inventory exceptio®®™ The trial court agreed that this
the nature of search authorizations in the military (not requiredwas a “homicide crime scene” exception and denied Flippo’s
to be under oath or in writing, and issued by commanders asnotion?!®
well as military judges and magistrates), the military case law
on warrant specificity is lacking. Defense counsel, when con- The Supreme Court unanimously reversed the West Virginia
fronted with a search that exceeds the face of the warrant shoul&upreme Court’s upholding of this ruling, stating that “[a] war-
not allow Fogg to end the inquiry. Rather, defense should fully rantless search by the police is invalid unless it falls within one
present all the specificity requirements and their rationalesof the narrow and well-delineated exceptions to the warrant
when aiming to defeat a search. requirement.®®® It further indicated that the trial judge’s deci-

sion directly conflicts with the Supreme Court’s holding in

Mincey v. Arizonawhich rejected the “murder scene excep-
A Crime Scene Exception?Flippo v. West Virginia tion.”2° Furthermore, the Court determined that the trial judge

did not consider other possible avenues of admissibility, such as

Is there a “crime scene exception” to the Fourth Amend- implied consent on the part of Flippo as he apparently directed
ment? That is, does the fact that a location is an apparent crimthe police to the scene of the attack. As the question of consent
scene allow law enforcement officials to dispense with a war-was factual, the Court held that is was a question that was not
rant requirement to search an area and seize discovered evie be resolved for the first time at its le¥&l.
dence? In another per curiam Fourth Amendment decision
issued by the Supreme Courjppo v. West Virginig®? the In Flippo, the Supreme Court broke no new ground, but sim-
Court answered no. ply reaffirmed the necessity to fit the warrantless search within

the context of clearly carved-out warrant exceptions. The

In 1996, Flippo, who had been vacationing with his wife at Supreme Court indicates in a footnote that while the prosecu-
a cabin in a state park, called 911 to report that he and his wif¢gion had argued under theories of plain view (which is not a
had been attacked. Police arrived and found Flippo had beesearch doctrine at all, but a seizure doctrine, and thus would not
apparently injured, and inside the cabin, found his wife with get the police into the area on its own), exigent circumstances,
fatal head wound®3 Police then closed off the area and and inventory, the trial judge’s ruling “undermine[d] the State’s
searched the exterior and interior of the cabin for footprints orinterpretation.2?
signs of forced entr§?* Later a police photographer arrived,
and for the next sixteen hours, police “processed the crime Flippo reminds us of the importance of carefully distin-
scene,” which included taking photographs, collecting evi- guishing facts to fit into exceptions. Thus, it seems implausible
dence, and searching through the cabinThey found evi- to claim that, after police had secured the crime scene, “exigent
dence implicating Flippo, but at no point obtained a waffant. circumstances” justified the search of that scene-the evidence

was secure. More plausible perhaps would have been the argu-

Flippo claimed at trial that the evidence obtained from the ment that the police’s initial entry was an “emergency search”
scene should be suppressed because the police had not obtainttht justified a securing of the cabin and its environs. The
a warrant, and that no exception to the warrant requiremenipolice could have also argued the search was consensual, and
existed in this case. The prosecution argued that police mayerhaps that by Flippo himself calling 911, had forfeited a “rea-

192. Flippo v. West Virginia, 120 S. Ct. 7 (1999).

193. Id.

194. Id.

195. Id.

196. Id.

197. Id. at 8. The prosecution also relied upon the “plain view” exception.

198. Id.

199. Id. The West Virginia Supreme Court of Appeals had denied discretionary review of Flippo’s ddpeal.
200. Id. (citing Mincey v. Arizona, 437 U.S. 385 (1978)).

201. Flippo, 120 S. Ct. at 8.

202. Id.at 8 n2.
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sonable expectation of privacy” in a cabin that was governmentgeant of several soldiers suspected of using drugs in th&8unit.
property anyway. Finally, based upon some or all of the cir- The commander, however, had no other information that the
cumstances and justifications above, perhaps it could havesoldiers were using drugs other than that they were named.
argued that the evidence would have been “inevitably discov-Relying in part on advice from his legal advisor, the com-
ered,” thus rendering the need for a warrant superfluous. Whatmander determined that there was insufficient probable cause to
Flippo thus tells the prosecutor is to reject novel search excep-command-direct a urinalysis of the soldiers allegedly using
tions, and focus on fitting the facts to the (multiple) existing drugs, but instead decided to conduct a unit urina¥sis.
exceptions. Furthermore, a prosecutor should be cautious on
relying on one “sweeping” exception, but should look to the  After determining further that a one-hundred-percent urinal-
facts to indicate that one exception might lead to another (forysis was not logistically feasible, he instead decided upon a
example, an emergency search might lead to inevitable discovthirty-percent test!® The commander then ran a computer gen-
ery). erated program that produced the names of soldiers to be tested.
Four of the five soldiers named as having used drugs were
listed, as was Browft! While the defense challenged whether

Urinalysis Cases the commander ran a program that produced a truly random
cross-section of soldiers in his unit, this was evidently refuted
Jackson Extended: United States v. Brown by the list itself which listed “US,” meaning unit sweep, indi-

cating a random selection. Furthermore, the evidence indicated
In United States v. Browi{® the Army Court of Criminal only one run of the computer program had been é&3ne.
Appeals (ACCA) extended the holdinglimited States v. Jack-
son?*which dealt with an inspection for drugs in the barracks, = The defense counsel also argued that the unit urinalysis test
to an inspection for drugs in soldiers’ urine. Indeed, the ACCA was simply “a subterfuge for an otherwise illegal seatth.”
stated that “[t]he facts of this case are remarkably similar to The defense counsel argued that the examination followed
those inJacksor’2% In Jacksonthe CAAF presented a signif- immediately the report of an offense and was not previously
icant interpretation of MRE 313(8% in Brown the ACCA scheduled. Because of this—and because the commander had
applied that interpretation to urinalysis cases. selected specific individuals for testing and because Brown was
subjected to a substantially different intrusttre “subterfuge
Brown was convicted of, among other things, wrongful use rule” of MRE 313(b) was triggered. As a result, the govern-
of cocaine, the primary evidence of which was a positive urinal-ment had to prove by clear and convincing evidence that the
ysis test resuf?” Brown had been assigned to a transportation primary purpose of the examination was an administrative
company, whose commander had been informed by his first serinspection and not a search for criminal evidette.

203. 52 M.J. 565 (Army Ct. Crim. App. 1999).

204. 48 M.J. 292 (1998). lracksonthe company commander had received an anonymous tip that Jackson had drugs in his barracks room. Lacking probable cause
he ordered an inspection of all the barracks rooms under his command, using Criminal Investigation Command agents and Marjudogswas found in a
speaker in Jacksontfsom. Judge Effron held that the commander’s primary purpose for ordering the inspection was administrative not crithinaldahdot
violate MRE 313(b), the so-called “subterfuge” rule. The commander testified that his primary purpose in ordering tf@inssetiensure his unit did not have
drugs. Primarily because of the commander’s testimony, the government thus met its “clear and convincing” burden thetytpenpose of the inspection was
administrative, and the evidence was deemed admisdiblat 292-98.

205. Brown, 52 M.J. at 570.

206. MCM,supranote 72, ML. R. B/ip. 313(b).

207. Id. at 566.

208. Id. at 566-67. The first sergeant had been approached by an NCO from another unit who told him that several soldiersamyheerernping drugs.

209. Id. at 567.

210. Id.

211. Id.

212.1d. at 568. The defense also argued that there were serious deviations in the urine collection and transport process. eHdGEyestaled that his “failure
to object [to the litigation packet, urine collection bottle, chain of custody document, and expert witness] was a tadédmekmewt that the flaws in the collection
process went to the weight to be accorded in the evidence, not its admissikiligt’571.

213. Id. at 569.

214. 1d.
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The military judge applied the “clear and convincing” stan- several of them, assert that his primary purpose is “unit readi-
dard to MRE 313(b), but nevertheless held that the com-ness,” and he overcomes even the “clear and convincing” stan-
mander’s primary purpose was not criminal. Rather, thedard. It was suggested last year, al@mrksoncame out, that
commander’s “primary purpose . . . was because he wanted tperhaps defense counsel could try to distinguiabkson
do a large enough sampling to validate or not validate that theravhich dealt with drugs being possessed in the barracks (and
were drugs being used in his company, and he additionally waghus possibly distributed to other soldiers) from drugZfse.
very concerned about the welfare, morale, and safety of the unithe ACCA inBrown appears to reject such a distinction.
caused by drugs?® Indeed, when it comes to possession or use of illegal drugs, fol-

lowing Brown andJackson it appears unlikely in nearly any

Using the “clearly erroneous” standard to examine the mili- case that a commander’s subsequent inspection will fail.
tary judge’s findings of fact, the ACCA concluded that they
were “amply supported by the recofd” Relying uponJack- Oddly enough, however, whilBrown might indicate a
son the ACCA stated that there is “no requirement” that an gigantic “win” for the government in urinalysis inspections, it
inspection be preplanned or previously scheduled, as long ass counterbalanced by the holdinglimited States v. Camp-
the primary purpose is unit readiness, as opposed to disciplinbell??t Thus, what ultimately may defeat the government in
ary actior’’” Relying again odacksonit further stated that  using such a test at a court-martial is not a military rule of evi-
“[b]ecause drug use has significant potential to damage a unitdence premised on search and seizure doctrine, but rather the
the commander and the military judge may consider suchCAAF’s interpretation of the “permissive inference” réfe At
potential for damage in determining if the primary purpose of any rate, one may wonder whether, when concerning illegal
the inspection was administrative . . . [tlhe record here amplydrugs, MRE 313(b) has much effect anymore at all.
supports the conclusion that the 9 July 1996 urinalysis was a
valid inspection . . . 28 Again, as inJacksonthe source of the
information that supported such a finding was the commander’s The Innocent Ingestion Defense and Its Requirements:
own testimony. On the witness stand, he testified that his pri- United States v. Lewis
mary reason in ordering the test was the “effect drug abuse
could have on his unit” and testified that “you don’t want some-  In United States v. Lew?$® the CAAF reversed a urinalysis
one .. .that's doing drugs operating a Super-HET [heavy equip+esult because the military judge apparently did not allow
ment transporter]#° defense to present an innocent ingestion defense at the court-

martial. In the case, the accused was charged with wrongfully

Brownmay appear to be a logical extensiodatkson.The using cocainé* The government case rested on the positive
latter case dealt with drugs in the barracks, the former dealarinalysis result alone. In a pretrial conference, the military
with soldiers using drugs. Yet it should raise some concerngudge stated, when a potential innocent ingestion defense was
with how MRE 313(b) is to be interpreted. A readingadk- brought up by defense counsel, that innocent ingestion was “an
sonand Browntogether suggests that MRE 313(b) is without affirmative defense in which she [defense counsel] would have
much effect when it comes to deterring a commander fromto put on evidence of persons and places to which the events of
announcing an inspection in the wake of a report of drug pos-innocent ingestion took placé?® Shortly afterwards, the
session or use in his unit. All he apparently has to do is, rathedefense counsel withdrew the innocent ingestion motion and
than ordering a test of the one targeted soldier, order a test of

215. Id.

216. Id.

217.1d. at 570.

218. Id. (citing United States v. Jackson, 48 M.J. 292, 295-96 (1998)).

219. Id.

220. SeeMajor Walter M. HudsonA Few New Developments in the Fourth Amendpfenty Law., Apr. 1999, at 36.
221. United States v. Campbell, 50 M.J. 154 (1999).

222. I1d. SeeMajor Walter M. Hudson & Major Patricia A. Hardnited States v. CampbelA Major Change for Urinalysis Prosecutioms@vy Law., May 2000,
at 39.

223. 51 M.J. 376 (1999).
224. 1d. at 377.

225. Id. at 377-78.
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the defense counsel indicated on the record that there would be Because the military judge apparently misread R.C.M. 701,
no innocent ingestion defense raigéd. he thereby substantially prevented the defense counsel from
presenting and framing the issue, to include barring the counsel
During the direct examination of the accused at the court-from mentioning it during opening or closif{. Under either
martial, the defense indicated it was going to present a diagranstandard of constitutional or non-constitutional error, the
of the club where the accused was on a particular evening prioCAAF held that reversal was requiréél.
to the urinalysis. The trial counsel objected, stating this dia-
gram was to be used to elicit possible innocent ingestion Why did the CAAF hold that the judge’s error warranted
defense testimorf” The defense in response asserted that shereversal? Although the accused was allowed to testify “as to his
had understood that no innocent ingestion defense could be previsits to the karaoke clubs on the nights in question, his vora-
sented unless witnesses could testify about it, but that she couldious drinking of beer, and his repeated trips to the bathroom
still “present the circumstances of the evening where somethindeaving his drinks unguarded and mingled with the drinks of
could have happened? The military judge allowed the other bar patrons” as well as argue that these circumstances
defense to elicit testimony concerning where the accused wascreated the possibility that someone put something in his beer
during the evening and what he did, but the judge indicated thatvithout his knowledge, or that he picked up someone else’s
further questioning would move into an innocent ingestion drink,” he was nonetheless “prejudically chilled” in presenting
defense, and presumably not be allowéd. his case* The accused could not present evidence to rebut the
government’s cross-examination, in which he admitted he had
The CAAF reversed and set aside the findings of guilty andno enemies at the bars on the nights in que&tiofihe judge
the sentenc&® Rules for Courts-Martial (R.C.M.) 701(b)(2) also failed to give instructions on innocent ingestion that could
does require the defense to disclose notice of the defense diave favored the defen€.
innocent ingestion, to include the place(s) where, and the cir-
cumstances under which the accused claims he innocently Judges Crawford and Cox dissented. The dissent was pre-
ingested, and the names and addresses of withesses upon whamised in part on whether or not the military judge actually did
the accused intends to rely on to establish the deféishalge refuse to permit the defense to put an innocent ingestion
Sullivan, writing for the majority, held however that the provi- defense on. The confusion is in whether the judge simply indi-
sion does nakquirecorroborative withesses or direct evidence cated that the military judge was prepared to preclude the
for an affirmative defens&? Defense is simply required to dis- defense due to a lack of witnesses, or whether, because of the
close such facts if it has them. Case law clearly allows anlack of witnesses, the military judge wanted to have the ability
accused to testify that someone may have spiked a drink withto raise the defense litigated on the reé&tdThe issue was

no corroborative witnessés. never again litigated since the defense counsel withdrew the
226. Id. at 378.

227. 1d.

228. 1d.

229. Id. The military judge stated: “Well, I'll allow you to indicate where he was that evening and what he did. But, again,aftytbuesiding over into this

innocent ingestion defense, I'm going to call a 39(a) session awfully quidk.Thus, the clear implication was that such questioning would not be allowed.
230. Id. at 383.

231. MCM,supranote 72, R.C.M. 701(b)(2).

232. Lewis 51 M.J. at 380.

233. Id. (citing United States v. Ford, 23 M.J. 331, 333 (C.M.A. 1987); United States v. Harper, 22 M.J. 157, 162 (C.M.A. 1986)).

234. 1d. The Navy-Marine Corps Court of Criminal Appeals and the government on appeal also conceded the judge erred applying R)@M.Id01(

235. Id. at 380-81. If the errors were constitutional in nature, then the government is required to show they were harmless hsgoabla deubt. If they were
non-constitutional, the accused must show they substantially prejudiced materialldgfditing Delaware v. Van Arsdall, 475 U.S. 673, 681 (1986) (constitutional
error standard); United States v. Barnes, 8 M.J. 115, 116-17 (1979) (non-constitutional error standard)).

236. Id. at 381.

237. Id. The government was also allowed to argue that the spiking of his drink was thus impradable.

238. Id. at 382.

239. Id. at 384.
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motion voluntarily, although the defense counsel apparentlycaller informed the Miami-Dade police that a young black male
understood she could still “present the circumstances of thdn a plaid shirt standing at a certain bus stop had a gun on his
evening where something could have happeféd.” persor?*® No other information corroborated the tip, the caller
was never identified, and no audio recording of the tip was
Lewisis an example of unresolved ambiguity that works to made. Six minutes after receiving the tip, the police saw three
the benefit of the accused. Indeed, reading the excerpts quotdalack males, one of whom, J.L., was wearing a plaid shirt. An
by both the majority and dissenting opinions, it is difficult to officer approached J.L. frisked him, and seized a gun from his
know exactly what the limitations were regarding the innocent pocket?** He was arrested and charged with carrying a con-
ingestion defense. Was the military judge actually misreadingcealed firearm without a license and possessing a firearm under
R.C.M. 701(b)(2)? Was the judge reading it correctly, but sim- the age of eighteef{
ply notifying the defense that if she wanted to assert the
defense, she would have to first litigate it, and since she did not, Justice Ginsburg, writing for a unanimous Cdtfrhointed
she could not raise it? Was she allowed to bring in evidence obut that in certain situations, the Court had recognized an anon-
the defense anyway from the accused? Did the military judgeymous tip has a basis foifarry stop. Specifically, ilabama
read R.C.M. 701(b)(2) correctly, but did the defense counselv. White?*” the Court held that suspicion was reasonable when
read it wrong? the police had received an anonymous tip indicating a woman
had cocaine and that she would “leave an apartment building at
While the dissent makes a case that the military judge dida specified time, get into a car matching a particular description,
not misread R.C.M. 701(b)(2), the record has enough vagueand drive to a named motet'® However, Justice Ginsburg
language from judge and counsel to indicate the opposite stated thatWhitewas considered “borderline” and thus distin-
When the defense counsel said, for example, that she could stijuishable from the present case. The anonymousHilpiida
present “circumstances of the evening where something coulds. J.L. provided no “predictive information” and left police
have happened” does that mean she understands thawvsise  without a way to test the anonymous tipster’s reliability or cred-
permitted to pursue the defense? What does “where somethingpility. 24°
could have happened” meah®wisshould thus serve as a sig-
nal for the military judge to address matters with clarity, and to ~ Justice Ginsburg’s language is slightly puzzling, because
make sure counsel address such matters with the same claritglearly the anonymous tipster’s languagas predictive. The
and to resolve ambiguities clearly on the record. tipster said that a young black male in a plaid shirt would be
standing at a certain bus stop and would be armed. Six minutes
later, police found such a person. If Alabama v. Whitéhere
Addendum: Anonymous Tips and Reasonable Suspicion: was a predictability of movement on the part of the suspect, in
Florida v. J.L. Florida v. J.L.there was predictability of location and descrip-
tion. The basic problem was not that no predictive information
On 28 March 2000, the Supreme Court issued an opinion inwas provided, but that it was insufficieft. For this reason,
the casd-lorida v. J.L,*2in which it held that an anonymous Florida v. J.L.provides little new information to clarify the
tip without further corroboration was insufficient to justify a often muddy waters of “stop and frisk” exceptions, but simply
Terry stop and frisk. In the facts of the case, an anonymous

240. Id.
241. Id.
242. Florida v. J.L., No. 98-1993, 2000 U.S. LEXIS 2345 (U.S. Mar. 28, 2000).
243. 1d.
244. Id.

245. The trial court suppressed the gun, holding the search was unlawful. The intermediate appellate court reverséatjdaiSthereme Court agreed with the
trial court, holding the search invalid under the Fourth Amendmidnt.

246. Justice Kennedy filed a concurring opinion, which Chief Justice Rehnquist joined.
247. 496 U.S. 325 (199@)ited inJ.L., 2000 U.S. LEXIS 2345.

248. Id. at 328.

249. J.L., 2000 U.S. LEXIS 2345.

250. One wonders if the result would be the same if the tipster had given considerable more detail to police in dessukipegthegardless of his possible move-
ments.

36 MAY 2000 THE ARMY LAWYER « DA PAM 27-50-330



draws a line based upon a (perhaps easily) distinguishable set
of facts.
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Introduction included a bad-conduct discharge, seventy-five days confine-
ment, forfeiture of $549.00 pay per month for two months, and
reduction to the lowest enlisted grade.

United States v. Campbgls perhaps the most significant

case dealing with urinalysis prosecutions in many years and has It was not the facts in the case involving use of LSD that cre-
generated a tremendous number of questions and a fair amousted the specified appellate issues. Instead, the determinative
of controversy. The Government Appellate Division (GAD) issue was whether the military judge had erred in admitting the
took the unusual step of petitioning the United States Court ofurinalysis test results and the government’s expert testimony
Appeals for the Armed Forces (CAAF) to reconsider its opinion regarding the LSD testing methodology used to analyze Camp-
and on 22 March 2000, the CAAF issued a per curiam opinionbell’s urine samplé. At the court-martial, the defense counsel

on reconsideratioh.Unfortunately, the reconsideration opinion moved to suppress the test results on the ground that the proce-
did not resolve many underlying questions, and in fact maydure used to confirm the presence of LSD was not considered
have added to the confusion. For practitioners, the fundamenreliable as required by Military Rule of Evidence (MRE) 702.

tal underlying question is: h&ampbelldrastically changed The defense contended that the procedure used to confirm the
the requirements for drawing the permissive inference of LSD presence, the gas chromotography tandem mass spectos-

wrongfulness in urinalysis prosecutions? copy (GC/MS/MS) test, was not reliable as defined by MRE
7028
The Facts The defense relied on two experts to support its claim. One,

a retired state forensic toxicologist, stated that GC/MS/MS was

Private First Class (PFC) Christopher Campbell was tried not accepted in the scientific community as a method for testing
and convicted in May 1995 for wrongful use of lysergic acid LSD.° According to this expert, adequate peer review of the
diethylamide (LSD), in violation of Article 112a, Uniform testing methodology had not been accomplished. Another
Code of Military Justice (UCMJ). Campbell’'s sentence defense expert testified that the extremely minute amount of

1. Major Hudson would like to thank Captain Jeremy Ball for assisting him in the research and preparation of this article.
2. 50 M.J. 154 (19990ampbell ).
3. United States v. Campbell, 52 M.J. 386 (2000) (opinion on reconsider&ampbell 1).

4. Campbell | 50 M.J. at 155.

5. Id.
6. Id.
7. Id. at 156.

8. Id. The urine sample was initially sent to Fort Meade, Maryland for a radioimmunoassay (RIA) screening test. A samplsviseéassaty the RIA method.
However, that method is insufficient itself to confirm a sample as positive for drug use and is not certified as reliabkepamteent of Defense (DOD) guidelines.
The sample was then sent to Northwest Toxicology Laboratory (NTL) for additional testing using the GC/MS/MS method. ‘8&repléhigas tested, the so-called
“gold standard” for urine testing was gas chromotography mass (not tandem) spectoscopy. The NTL GC/MS/MS result shomgedfa886dagicograms of LSD
per milliliter of urine. A picogram is a trillionth of a gram, much smaller than the nanogram detection levels for mgsisitesting. The DOD cutoff for LSD is
200 picograms per milliliter of urine.

9. Id. at 157.
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LSD in one’s urine—given the average intake of LSD—made Daubertstandard$’ However, following oral argument at the
the urine difficult to scientifically analyZ&8. He also pointed = CAAF in December 1997, the court specified three additional
out that the GC/MS/MS procedure is “a rather unique system”issues for review, focusing on the scientific basis for the
that “combine[s] two mass spectrometers together to give usDepartment of Defense (DOD) cutoff level of 200 picograms,
some additional data that can hopefully be used for drug iden-and it based its decision to reverse on those specified i§sues.
tification.”* The expert further pointed out that the only lab
that conducted the testing was Northwest Toxicology Labora- According to Judge Effron, the CAAF had to determine
tory (NTL) and that as a consequence, the methodology had notvhether the prosecution had failed to provide “sufficient evi-
been accepted in the scientific community at large. As thedence on the record about the test that, under our case law,
expert testified, “This is a very novel technique, a novel piecewould permit a reasonable fact finder to conclude beyond a rea-
of equipment and a very novel methodolo&yThe expertalso  sonable doubt that appellant used LSD and that the use was
testified, however, that the reliability of NTL's results from GC/ wrongful.”® Judge Effron held that the prosecution had so
MS/MS testing could be verified by open control tests in other failed.
laboratories using different testing methodologie#\ prose-
cution expert was also called to the stand, noting that there were In analyzing the issue, Judge Effron wrote that “cases which
over 300 GC/MS/MS instruments in use throughout the world, have permitted the inference of wrongfulness strictly require
though NTL was the only one using GC/MS/MS for LSD con- that the prosecution also establish the reliability of the method-
firmation 4 ology and explain the significance of the results of the test of
the accused’s samplé®” While this was not controversial,
Judge Effron then went on to state that the prosecution’s expert
The CAAF’s Decision testimonymustshow: (1) that the metabolite is “not naturally
produced in the body” or any substance other than the drug in
Given the novel testing procedure and the incredibly minute question, (2) that the cutoff level and reported concentration are
amounts of LSD found in the urine, it appeared the case wouldhigh enough t@easonably discount the possibility of unknow-
be decided on a straightforward application of expert withessing ingestionand to indicate a reasonable likelihood that the
principles based obaubert v. Merrill Dow Pharmeutica?f. In user at some time would have “experienced the physical and
fact, the Army Court of Criminal Appeals had decided the casepsychological effects of the drigand (3) that the testing meth-
on that basi&® Moreover, the original issue granted review by odology reliably detected the presence and reliably quantified
the CAAF also indicated the case would be decided usingthe concentration of the drug or metabolite in the safple.

10. Id.

11. Id.

12. Id. at 158.

13. Id.

14. 1d.

15. 509 U.S. 579 (1993)Daubertlists four non-exclusive factors to determine whether expert scientific evidence should come in: (1) can the theoryobe tested
has it been tested, (2) has it been subject to peer review, evaluation, or publication, (3) what is the potential ether ttaternyf (4) and an application of general
acceptance in the scientific communitg. In a follow up case t®@aubert KumhoTire v. Carmichagthe Supreme Court has allowed a judge considerable leeway
in applying Daubert standards to a variety of scientific and nonscientific evidence. Kumho Tire v. Carmichael, 526 B89 3Fdfla discussion Bfaubertand
Kumho Tirestandards of admissibility in military courts, see Major Victor M. HarRete of Evidence 702, The Supreme Court Provides a Framework for Reliability
Determinations162 M. L. Rev. 1 (1999). Itis interesting to note that if the CAAF had relied Dawbertanalysis in reversing the ca§sampbeliwould probably

not be very significant or problematic today. The Army does not use NTL anymore for LSD testing. Rather, all LSD téttiadely eompleted at Tripler Army
Medical Center, and the methodology used is the GC/MS test, the “gold standard” test considered the most reliable fotestimgydin fact, both the urinalysis
laboratories at Tripler Army Medical Center and Fort Meade are developing a new testing procedure for LSD called liquidgchptiwonass spectoscopy (LC/
MS) which, if DOD certified and accepted by scientific communities, may soon be used to test for LSD in urine samplesie Tetephiew with Dr. Cathy Okano,
Tripler Army Medical Center Forensic Toxicology Drug Testing Laboratory (Sept. 21, 1999).

16. United States v. Campbell, No. 9400527 (Army Ct. Crim. App. Apr. 1, 1996) (unpublished).

17. United States v. Campbell, 46 M.J. 449 (1997).

18. Campbell ] 50 M.J. at 155. The CAAF heard additional oral argument on the specified issues in June 1998.

19. Id. at 160-61.

20. Id. at 160.

21. Id. (emphasis added).
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Referring to these three requirements of proof as “well- Judge Effron said could not be drawn in this case: “[W]e con-
established case law?'the CAAF held that the prosecution in  clude that there was no rational basis upon which the factfinders
PFC Campbell’'s case failed to prove the levels or frequencycould draw a permissible inference of wrongfulness of use from

given in testing, which in turn could indicate the concentration of LSD reported in the appellant’s urine
sample.?® The GC/MS/MS testing could neither reasonably
(1) that the particular GC/MS/MS test reli- exclude the possibility of a false positive, nor could it indicate
ably detected the presence of LSD metabo- a reasonable likelihood that at some point a person would expe-
lites in urine; (2) that GC/MS/MS reliably rience the physical and psychological effects of the #rug.

guantified the concentration of those metab-
olites; and (3) that the DOD cutoff level of

200 pg/ml was greater than the margin of A Rationale for Campbell

error and sufficiently high to reasonably

exclude the possibility of a false positive and As Campbellturns on a permissive inference, a brief exam-
establish the wrongfulness of any dse. ination of this inference is necessary. A permissive inference

“allows—but does not require—the trier of fact to infer the ele-

Judge Effron added: “In particular, the Government intro- mental fact from proof by the prosecutor of the basic one and
duced no evidence to show that it had taken into account whawhich places no burden of any kind on the defendant.”
is necessary to eliminate the reasonable possibility of unknow-Because the fact finder is free to accept or reject the inference,
ing ingestion or a false positivé:”As such, according to Judge and no burden of proof is shifted, it affects the “beyond a rea-
Effron, the evidence left open the question of whether the cutoffsonable doubt” standard only if, under the facts of the case,
level and the level of LSD in Campbell’s urine “wouhson- “there is no rational way the trier could make the connection
ably exclude the possibility of a false positive and would indi- permitted by the inferencé?' It is thus considered far less
cate a reasonable likelihood that at some point a person wouldproblematic than a mandatory presumption in a criminal case.
have experienced the physical and psychological effects of th&he only requirement for the inference is a “rational link”
drug."? Indeed, according to Judge Effron, this was the type of between the proven basic fact and the elementafone.
evidence previously “required to ensure that any use was
wrongful.”® The Supreme Court has distinguished a mandatory from a

permissive presumption or inference by describing a mandatory

This language appeared problematic and even novel; sincgresumption as “logically divorced from [the facts of the case]
United States v. Manc@ military practitioners believed that and based on the presumption’s accuracy in the run of c¥ses.”
introducing evidence to eliminate the possibility of unknowing This is why the Supreme Court has determined that an indepen-
ingestion or false positives was not necessary. Instead, the postent evaluation of facts is irrelevant when analyzing a manda-
itive result was sufficient to allow, but not require, a factfinder tory presumption, but not a permissive one, unless “there is
to infer that the accused wrongfully used drifg¥et, this rea- ample evidence in the record other than the presumption to sup-
sonable inference based on the result alone was exactly whatort a conviction.®

22. 1d.

23. Id. at 161.

24. Id.

25. 1d. (emphasis added).

26. 1d.

27. 26 M.J. 244 (C.M.A. 1988).
28. 1d.

29. Campbell | 50 M.J. at 161.
30. Id.

31. Ulster County Court v. Allen, 442 U.S. 140, 157 (1979).
32. Id.

33. Id.

34. Id. at 159.
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Therefore, the counter argument to the standarcCprep- despite Judge Effron’s characterization of it as part of the “well
bell urinalysis permissive inference is that it was precisely the established case law” dealing with urinalysis. Indeed, as previ-
lack of other evidence in the so-called “paper case” that madeously mentioned, numerous prior cases include facts that
the drawing the permissive inference problematic. For if the appear specifically to reject such a requirenient.
element of wrongfulness or knowledge aamly be adduced
from the presence of the metabolite or the drug in the urine, FurthermoreCampbellrelies onUnited States v. Harp&r
then it may appear the permissive inference was given unduéor support for its requirement of a reasonable likelihood that a
weight without something further, such as an additional person would at sometime have experienced the physical and
requirement that an expert reasonably discount innocent ingespsychological effects of the drugdarper does discuss evi-
tion and indicate physical or psychological effects. dence presented by the prosecution that discounted the possibil-

ity of innocent ingestion as well as indicating that the user felt

A second rationale for th€ampbellopinion may be the the effects of the drutf. However, this evidence apparently
broad encompassing nature of the military’s urinalysis pro- was presented to persuade the court to draw the permissive
gram. Unquestionably, the military urinalysis program is the inference, and not as an underlying requirement:
most sweeping in the United States. The Supreme Court has

upheld the constitutionality of federal drug testing programs in As indicated earlier in this opinion, the pros-
Skinner v. Railway Labor Executives’ Associatfoand ecution introduced sufficient evidence from
National Treasury Employees v. von R&altowever, neither which a factfinder could find beyond a rea-
testing program is as comprehensive as the military’s, and gen- sonable doubt that appellant used marijuana.
erally do not involve criminal prosecutions. For example, the On this basis, the prosecution could also ask
testing program for customs employeev@am Raabshielded the factfinder to infer that the use was wrong-
the employees from monitors when urinating, and positive ful . . . To persuade the court to draw this
results could not be turned over to criminal prosecutors without inference, however, expert testimony was
the employee’s written consefitCampbelithus may be a way again offered by the prosecution. Doctor
to make urinalysis prosecutions much more difficult, and more Jain testified that the nanogram readings on
like civilian testing programs, and thereby cause the govern- the three samples ruled out the possibility of
ment to use administrative methods, rather than criminal pros- passive inhalation. Moreover, he testified
ecutions. that these particular results indicated that

the user at one time felt the physical and psy-
chological effects of the dru§.
A Departure from Precedent?
In other words, Dr. Jain’s testimony was not required for the
Whether the CAAF intende@ampbellto make the mili- court to draw the inference of wrongfulness, but it was persua-
tary’s urinalysis programs more closely resemble civilian pro- sive.
grams or not, the apparent requirement of an expert who
reasonably discounts the possibility of unknowing ingestion  Furthermore, some experts today contend that Dr. Jain’s
and indicates a reasonable likelihood that the user at some timexpert testimony is considered scientifically dubious. Specifi-
would have “experienced the physical and psychological cally, his testimony that the results indicated that the user at one
effects of the drug® has created significant confusion. There time felt the physical and psychological effects of the drug,
is no precedent for this requirement in prior military case law, even if thought credible in the mid 1980s, at the timdarper,

35. Id. at 160.

36. 489 U.S. 602 (1989). Bkinner the Federal Railroad Administration mandated urinalysis testing for employees involved in accidents and who had violated
certain safety rulesld.

37. 489 U.S. 656 (1989). won Raabthe United States Custom Service required Customs Service employees applying for jobs involving illegal drugs or use of
firearms to provide urine samplek.

38. Id.

39. Id.

40. See, e.g.United States v. Bond, 46 M.J. 86 (1997); United States v. Pabon, 42 M.J. 404 (1995).
41. 22 M.J. 157 (C.M.A. 1986).

42. 1d. at 163.

43. |d. (emphasis added).
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is no longer viewed as such in the toxicology field tadaks What are those “appropriate circumstances” as described in
one currently practicing toxicologist states: “We know some subsequent cases? “Appropriate circumstancesiotlappear
toxicologists wouldhot have supported that opinion, and for to be those in which an expert has to discount a reasonable pos-
sure, now we know that it is not the ca$e.The CAAF has sibility of innocent ingestion or indicate that the user at some-
thus taken a scientific “standard” that was arguable at best intime felt the effects of the drug. Indeed, the CAAF asserted the
1986, and not credible at all today, and apparently turned it intoopposite inUnited States v. Pabgmwhen it rejected the
a virtual threshold of admissibility. defense’s challenge to the permissive inference of knowRdge.
In Pabon the government expert testified that the accused’s
Campbell'sholding on the permissive inference thus appears level of 1793 nanograms of cocaine metabolite per milliliter of
to be based upon dubious scientific testimony and, in any eventurine was “consistent with unknowing ingestiéh.In fact, the
is a significant departure from precedent. United States v.  prosecution’s expert testified that the level of cocaine metabo-
Ford,*s for example, the Court of Military Appeals held that a lite in Pabon’s urine was a “small enough dose” that it was pos-
finding of wrongfulness beyond a reasonable doubt could besible to be givenwithout [the user’s] knowledge and with no
upheld even when the defense submits evidence that undersufficient physiological or psychological symptoms to be aware
mines or contradicts the permissive inference. Yet, the courtthat there was some sort of pharmocologically active drug that
did not require any evidence to indicate that the accused felthad been administered®
physical or psychological effects of the dfig.
Similarly, in United States v Bonti,the accused denied
A subsequent casélnited States v. Mancalso indicated using cocaine and proffered an innocent ingestion defense. The
that the permissive inference could be drawn even “where congovernment’s chemist admitted “that someone who ingested a
trary evidence is admitted,” if the prosecution could convince small amount of cocaine . . . dissolved in an alcoholic beverage
the fact finder to disbelieve that contrary evideficét least might not know they had ingested cocaiffe Despite this tes-
implicitly, Mancethus reiterated that a failure to discount the timony, the CAAF found the evidence legally sufficient. As the
reasonable possibility of innocent ingestion would not prevent CAAF had previously held inlarper, urinalysis test results and
fact finders from drawing the permissive inference of wrong- expert testimony explaining the procedure and results were suf-
fulness solely based on the urinalysis result and expert testificient to permit a fact finder to find beyond a reasonable doubt
mony explaining the teét. The court ilMancesimply stated that an accused used drugs and for a permissive inference of
that the inference could be drawn under “appropriate circum-wrongfulness to be drawf.“The existence of evidence raising
stances” and that the knowledge element of both possession arah innocent ingestion defense . . . did not compel introduction
use of illegal drugs could be inferred by the fact finder from the of additional prosecution evidence rebutting it or cause the
presence of the controlled substaffce. prosecution’s evidence . . . to become legally insufficieht.”

44. Electronic Correspondence between Dr. Donald Kippenberger, Director of Forensics Operations, Research Dynamicglnaodddegte Walter M. Hudson
(Apr. 8, 2000) (on file with author) [hereinafter Kippenberger Correspondence]. Dr. Kippenberger, a forensic toxicologiy, ispects Department of Defense
drug testing laboratories, and from 1990-1994 was consultant to the Surgeon General of the Army, helping set policy fenDefpamtmy drug testing laboratories.
Lieutenant Colonel Ronald Shippee, Commander of the Fort Meade Drug Testing Laboratory has also stated that, “Basedrmmed $ppotmen result only, no
expert can testify with any degree of accuracy: (1) how the subject was exposed to the drug, (2) when the subject was@xppteeldegree of impairment at
the time of exposure.” Electronic Correspondence between Lieutenant Colonel Ronald Shippee and Major Walter M. Hudspo0@®r(dr2 file with author).
45. Kippenberger Correspondensapranote 44.

46. United States v. Ford, 23 M.J. 331, 332 (C.M.A. 1987).

47. Id.

48. United States v. Mance, 26 M.J. 244, 253 (C.M.A. 1988) (quBtind) 23 M.J.at 335).

49. 1d. at 253.

50. Id.

51. United States v. Pabon, 42 M.J. 404, 405 (1995).

52. Id.

53. Id. (emphasis added).

54. 46 M.J. 86, 88 (1997).

55. Id. at 89.

56. Id. (citing United States v. Harper, 22 M.J. 157, 161-62 (C.M.A. 1986)).
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If, asCampbellseems to indicate, it is now required that, to =~ The most obvious government respons€&mpbellis to
draw the permissive inference of wrongfulness, an expert mustestrict it to its facts—specifically, the type of LSD testing done
testify that the possibility of innocent ingestion can be reason-on Campbell’s urine or to LSD as opposed to other drugs. One
ably discounted or that it is reasonably likely that the user feltcan argue that the CAAF has “repeatedly accepted the use of
the physical or psychological effects of the drug, it is virtually GC/MS [gas chromotography/mass spectoscopy, the so-called
certain that in many cases the prosecution’s proof will fail. As “gold standard” for urinalysis testing] with regards to testing
one expert has pointed out, “[e]xcept for cases involving veryfor and prosecuting drugs other than LSD, such as marijuana
high concentrations of the drug or metabolite in urine, an expertand cocaine” and, thus, rely on years of the CAAF’s past case
could not state with absolute confidence that the donor felt thelaw allowing the permissive inference to be drawn in such
effects of most drugs® Furthermore, in many, if not most, cases!
cases involving urinalysis tests, innocent ingestions are also
possible with the current cutoff levels—the cutoff levels were  The problem with this attempt to lim@ampbellto LSD
established for the purpose of negating “the possibility of falsecases or to the testing methodology used in the case is that the
positives.®® opinion is apparently not limited in that manner. The cases

relied upon in Campbell as support for the requirement of

Therefore, defense counsel have been making motions foexpert testimony that reasonably discounts innocent ingestion,
findings of not guilty pursuant to Rule for Courts-Martial and that the user felt the effects of the drug, do not involve
(R.C.M.) 917 in cases where the only evidence of drug use is 4 SD.52 The opinion more logically leads to the opposite con-
positive urinalysis tesf. In a so-called “paper case” in which clusion: this testimony is required @l “urinalysis alone”
the government only has the positive urinalysis result andcases. Indeed, th&ampbellwould apparently not be limited
expert opinion about it, such an inference is necessary for thdo its facts was the cause of Judge Sullivan’s concern in his dis-
knowledge element of the offense. If the fact finder cannot sent in the case: “[T]he majority’s new approach to drug pros-
draw the inference, the prosecution fails on that element ofecutions goes far beyond the rules for proving drug cases now
proof. provided by the President in the Manual for Courts-Martial,

United States®
CampbellReconsidere®
Can CampbellBe Limited to its Facts?

57. Bond 46 M.J. at 90 (citingynited States v. Matias, 25 M.J. 356, 361 (C.M.A. 1987)).
58. Affidavit of Aaron J. Jacobs at 5, Petition for Reconsideration of United States v. Campbell, 50 M.J. 154 (1999)bsIstatas elsewhere in the affidavit:

Each individual reacts differently to drug ingestion due to numerous factors, to include prior usage, weight, and ovVecalhbg@h. For
example, a heavier person may have to ingest much more of a drug to feel the same physiological affects as well assachelesehof
drug in a urine sample as another, smaller person.

Id. at 7. The CAAF declined to admit Dr. Jacobs’s affidavit and, therefore, will not consider it in its decision on whetin¢the grvernment’s petition for recon-
sideration.

59. Id.

The cutoff concentrations were intentionally selected at concentrations that would not detect all drug users. Ratherctuséveould
allow for the detection of a sufficient number of drug users to serve as a deterrent to those who abuse drugs in thetgstedlafidre pres-
ence of a drug and/or drug metabolite at a concentration at or above the cutoff level in urine confirms the donor indesgedrtiee mode
of ingestion of the drug is unknown (oral, insufflation [snorting], or intravenous).

Id. Additionally, Dr. Donald Kippenberger served as the consultant to the Army Surgeon General when cutoff changes to naglsgrene Imade for certain
drugs such as cocaine (moving cocaine confirmation from 150 ng/ml to 100 ng/ml). According to him, “We looked solelghatitiad ¢apabilities of our instru-
mentation and whether we knew that the population of the negatives did not overlap with the population of the positiveserggpCorrespondensepranote
44,

60. ManuAL FOR CouRTSMARTIAL, UNITED StaTeEs, R.C.M. 917 (1998) [hereinafter MCM]. Sin@ampbell two motions for findings of not guilty had been granted

in Army courts-martial, and at least one in Navy and Air Force courts-martiélnited States v. Greewne of the only two Court of Criminal Appeals decisions
dealing with urinalysis prosecutions sin¢ampbel] the Navy-Marine Corps Court of Criminal Appeals essentially ruled contr@wrigpbell simply listing it as
authority contrary to a long line of cases beginning Witlited States v. HarperUnited States v. Green, No. 9900162 (N.M. Ct. Crim. App. Feb. 10, 2000) (unpub-
lished).

61. Government Response to Defense Motion for Finding of Not Guilty at 9, United States v. Tanner (on file with authors).

62. United States v. Campbell, 50 M.J. 154, 160 (1998jnpbell ) (citing United States v. Murphy, 23 M.J. 310, 312 (C.M.A. 1987); United States v. Harper, 22
M.J. 157, 161 (C.M.A. 1986)).
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BecauseCampbellwas such a controversial decision, and ‘experienced the physical and psychological effects of the
apparently a major departure from precedent, the GAD peti-drug.”® Interestingly, the CAAF stated that the prosecution
tioned the CAAF to reconsider its opinion. On 22 March 2000, “may [as opposed to must] demonstrahe relationship
the CAAF issued a per curiam opinion on the reconsideration,between the test result and the permissive inference of know-
with a dissent from Judge SullivéhHowever, the reconsider-  ing, wrongful use” by using the three part standardn the
ation opinion raised a series of questions itself. original opinion, the CAAF stated that the typeevidence

used to establish the test “was requiredarper,” indicating

The CAAF first disposed of Campbell’s contention that the evidence that met the standard was mandatory.
reconsideration opinion would only be advisory and that the
Government’s reconsideration petition should be rejected The CAAF then identified the perceived deficiency in
becausef an alleged conflict of intere&t. The CAAF then Campbell According to the CAAF, the deficiency was the
stated the purpose for its opinion: “In the present case, which'absence of evidence establishing the frequency of error and
addresses the frequently litigated subject of drug testing, clari-margin of error” which caused the CAAF to hold that the pros-
fication upon reconsideration may provide a useful means ofecution did not reasonably exclude the possibility of an
reducing potential for unnecessary litigation in the futdfe.” unknowing ingestion and thus the inference could not be
Unfortunately, the reconsideration opinion did not clarify the drawn’? The CAAF further stated that the “three part standard”
original opinion. Rather, because it is subject to several inter-was not the only “evidence” the government could use to allow
pretations, may only have confused matters more. Practitioners rational basis for the inference to be drawn, as long as it met
at both the trial and appellate level may have to wait for further Daubert standards of reliability and relevafice.
clarification from the CAAF before the dust settles on this
issue. Yet the above arguably does little to clarify the CAAF's ear-

lier holding. As an indication of the confused nature of the

The CAAF reiterated the three-part standard it set forth in opinion, it equates the three-part standard with “evidence” used
the original opinion used to demonstrate the “relationship to satisfy such a standatdAdditionally, it states that the three-
between the test result and the permissive inference of knowpart standard is not necessary in order to draw the rational basis,
ing, wrongful use . . . ¢ This was the controversial three-part but provides no indication as to what other standard should be
standard, with the second part that stated “that the cutoff levelused”® Instead it states th&taubertevidentiary standards, as
and reported concentration are high enough to reasonably disfurther elaborated upon by tkeimho Tireanalysis, are factors
count the possibility of unknowing ingestion and to indicate a that may be used to establish the“reliability and relevance” of
reasonable likelihood that the user at some time would havescientific evidence.

63. Id. at 162.

64. The status of the government’s petition for reconsideration generated controversy as well. In late March 2000r¢keChinfEof Criminal Appeals released

United States v. Adaniglisc. Dkt. 99-13 (A.F. Ct. Crim. App. Mar. 20, 2000). In that brief opinion, Senior Judge Young, writing for the coursetisani#\rticle

62, UCMJ appeal the government had submitted seeking to overturn a military judge’s finding of not guilty pursuant to Ri€ &Mufdalysis case. The military

judge had relied o@ampbeliin dismissing the case, stating that the prosecution was required to prove that the accused felt the physical and pssftbciegical

methamphetamine. While the Air Force Court dismissed the government'’s appeal, it did state:
[T]he Campbelldecision does not represent a final, binding decision of the Court. Decisions of the CAAF are inchoate until Court issues a
mandate.See United States v. Millet7 M.J. 352, 361 (1997). The CAAF has not issued a mandate in this case because it still has a motion
for reconsideration . . . Therefo@ampbeliwas not binding on the military judge.

Id. Presumably, following the reconsideration, the Air Force Court of Criminal Appeals a€zappbellas binding precedent.

65. United States v. Campbell, 52 M.J. 386 (2000) (opinion on reconsider&ampbell ).

66. Id. at 387-388.

67. Id. at 388.

68. Id.

69. Id.

70. Id.

71. United States v. Campbell, 50 M.J. 154, 161 (19@@)n(pbell ).

72. Campbell I} 52 M.J. at 388.

73. 1d. See supraote 15 for a discussion BfaubertandKumho Tireevidentiary standards.
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As for the test established @Gampbell litself, the reconsid-
Does this mean that standard “scientifically accepted” test-eration also states that, in using the three-part standard, the
ing procedures, such as the use of the gas chromotographygrosecution does not need to “introduce scientific evidence tai-
mass spectroscopy (GC/MS), do not require ushethree- lored to the specific characteristics of the person whose test
part standard? If so, there is a logical flaw in the CAAF’s rea- results are at issué’”Rather, it is sufficient for an expert to tes-
soning, for while the GC/MS test may be an accepted testingtify “with respect to human beings as a class” to draw the infer-
procedure, the procedure itself indicates nothing about how orence, and if the defense states that the inference should not be
why the drug or drug metabolite got into the sample provider’s applied to a person with the accused’s characteristics, that goes
urine’® An expert testifying about the testing methodology by toward the weight of inference a factfinder may place on it, and
itself provides no connection between the methodology and thenot to its permissibility®
permissive inference.
In other words, an expert does not seem to need to refer to a
In other words, if the CAAF is stating that establishing the person with the accused’s characterigtibgight, weight, and
viability of the testing is enough for the inference, it is “mixing other characteristi€$to reasonably discount the possibility of
apples with orange&Tit is confusing a standard to establish a unknowing ingestion and to indicate a reasonable likelihood
methodology with a standard upon which to draw an inferencethat the accused at some time would have experienced the phys-
of knowing use. It seems then, until a methodology is estab-cal and psychological effects of the drug. Rather, an expert can
lished that can allow an expert to state that the testing procedurpresumably posit that “an average person” or “a typical person”
itself allows one to connect the test with knowing inge&tidn with a particular nanogram level would probably not have inno-
such a methodology is even possible, there is arguably no wagently ingestion and would probably have felt the drug’s
around the three-part standard. effects. At first glance, this appears to aid the government in
getting past the three-part standard. Yet this may not be as help-
The counter argument to this interpretation of the opinion on ful as it seems
reconsideration is that the CAAF’s language was carefully
drafted to back down from it original opinion that seemed to  The reason is that even when positing an “average person”
require the three-part test as a prerequisite of proof in urinalysisor a “typical person” or simply “human beings as a class,” very
cases. This reading of the opinion has some credence becausi¢tle can be said about feeling physical and psychological
Chief Judge Crawford, one of the two dissenteGampbell | effects at virtually any known level. Perhaps at nanogram con-
joined in the per curiam opinion. While the CAAF may have centrations considerably above the cutoff levels, an expert
left open the question of exactly what other expert testimony orcould testify that a person might feel such effects, but this is
evidence would satisfy the concernsGampbell | at least the  highly speculative and subjectiVeCertainly, for nanogram
door has been left open for other methods to be successfulevels at or near the cutoff levels, such expert testimony is not
Subsequent case law and trial practice will have to answer angurrently scientifically availabl&.
guestions stemming from these methods as they arise.

74.The opinion stated:
If the Government relies upon test results, it is not preclfided using evidence other than the three-part standfasdich evidence can

explain, with equivalent persuasiveness, the underlying scientific methodology and the significance of the test refujtspsmas rational
basis for inferring knowing, wrongful use.

Campbell 11 52 M.J. at 388-38@mphasis added)

75. 1d.

76. Seediscussiorsupranote 44.

77. Campbell I| 52 M.J. at 389.

78. Id.

79. For example, “when pressed” one expert stated that she could perhaps state that a first time user would feel treeaifecabl00 ng/ml, though she admits
this is “highly subjective.” Telephone Interview with Dr. Cathy Okano, Tripler Army Medical Center Forensic Toxicology Ding Teboratory (Apr. 7, 2000)
[hereinafter Okano Interview]. A study published in 1987 inJiwernal of Analytical Toxicologgtates that a 25 mg oral dose given to a single volunteer resulted in
a peak urinary concentration of 269 ng/ml at one hour and 7,940 ng/ml at twelve hours, remaining at 300 ng/ml at fontyseigtdduoding to the study, one hour
after the drug ingestion, the volunteer “noted a slight dryness of the mouth, lightheadedness, and mild headache, vei¢brpggpistximately 1.5 h.” R.C. Baselt
& R. Chang,Urinary Excretion of Cocaine and Benzoylecgonine Following Oral Ingestion in a Single SudbjestrNAL oF ANALYTICAL ToxicoLocy 81 (1987).
Another expert has stated that, short of a documented study to support such an opinion, “the expert is just guessitigér@nid thte, if any, scientific evidence

on which to base such an opinion on. Kippenberger Correspondeipcanote 44.

80. Okano Interviewsupranote 79; Kippenberger Corresponderstgranote 44.
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Furthermore, discounting innocent ingestion, even given anmartial could potentially become the alternative means of dis-
“average human being,” again is not possible at nanogram levposition for this class of drug offens@si-urthermore, it seems
els at or near the cutoffs, and indeed would have to be tied to #ogical that Article 15, UCMJ, punishments would also
particular set of facts. If the nanogram level were at a certaindecrease. A soldier could turn down the Article 15 and demand
level, again, considerably above the cutoff, and a hypotheticaltrial by court-martial, knowing the prosecution’s potential
was posited (which would have to be based upon the accused’problems of proof. This, in turn, could potentially decrease the
explanation of his innocent ingestion), then an expert could per-number of urinalysis tests conducted, because the test’s signif-
haps render an opinion that would discount the possibility oficance as a drug deterrent will diminish. Indeed, one can pos-
innocent ingestion. However, if thanogram level were not  tulate a “worst case scenario” for the government: if the
sufficiently high enough, the expert could not discount such aconsequences of a positive urinalysis result are purely adminis-
possibility. trative, this might create an incentive for soldiers who want to
be discharged to take drugs and be subsequently administra-
It appears then thalhe CAAF's opinion on reconsideration tively separated.
still may require the three-part standard as a threshold for the
permissive inference. An alternative reading of the opinion is
that it does not require the three part standard, but it is not clear Conclusion
what, in the absence of that standard, is acceptable. It also
appears that while an expert can testify as to “human beings as Regardless of wheth&ampbell | and the reconsideration
a class” and not a particular accused, only in cases involvingimproperly rely on scientific testimony and a misapplication of
high nanogram levels will an expert be able to testify that the precedent, or deliberately restrict the use of urinalysis testing in
cutoff level and reported concentration are high enough to rea-courts-matrtial, it is having an impact in the military community.
sonably discount the possibility of unknowing ingestion and to Defense counsel are wisely making motions pursuant to R.C.M.
indicate a reasonable likelihood that the user at some timed178 and trial counsel are wisely attempting to distinguish
would have experienced the physical and psychological effectsCampbellfrom other cases. Following the reconsideration,
of the drug. Thus, the reconsideration may really have addedecause of its rather confusing language, the debate should only
little or nothing to the original opinion. This may explain Judge intensify, with the government arguing th@ampbellallows
Sullivan’s dissent, in which he states: “The majority does not other methods, which can “with equivalent persuasiveness”
meaningfully depart from this position today [that the user at provide a rational basis for inferring knowing and wrongful
some time would have experienced the physical and psychologtise, and the defense stating that current testing procedures in
ical effects of the drug], so | again dissefit.” themselves can provide no rational connection. Or perhaps
both sides will engage in a “battle of the experts” with the gov-
ernment expert testifying that, at (a presumably extremely high)
The Consequences dtampbell nanogram level, the user likely felt the physical and psycholog-
ical effects of the drug and that innocent ingestion can be dis-
Campbelicould result in significant shift in the trying of so- counted, and the defense expert drawing the opposite
called “paper” urinalysis cases, at least when the reported levetonclusion. Whatever the outcome in particular cases, one
of drug in the urine is at or near the cutoff level. Administrative unfortunate result o€ampbellis both uncertainty and confu-
actions, such as bars to reenlistment, adverse counseling, anslon.
possibly administrative separations, rather than trial by court-

81. Campbell I| 52 M.J. at 389 (Sullivan, J., dissenting).

82. It has been reported anecdotally to the authors that some cases have been disposefirofyuRdgulation 635-20@hapter 10, Discharge in lieu of trial by
court-martial, as a result @ampbell U.S. DeF'T oF ArRMY, ReG. 635-200, BRSONNEL SEPARATIONS. ENLISTED PERSONNEL ch. 10 (17 Oct. 1990).

83. See supraote 60 (discussing successful R.C.M. 917 motions made by defense couns€laitipigel).
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The Armor: Recent Developments in Self-Incrimination Law

Major Martin H. Sitler, USMC
Professor, Criminal Law Department
The Judge Advocate General's School, United States Army
Charlottesville, Virginia

Introduction combined, these sources form the body of law referred to as the
law of self-incrimination. During the 1999 tefnthe military
Put on the full armor of God so that you can take your stand appellate courts decided self-incrimination issues that
against the devil's schemés. addressed nearly all of these important safeguards.

On the whole, the courts applied the recognized rule of law
The original meaning of the term “chivalry” referred to the applicable to the protection. In some cases, however, the courts
heavy cavalry of the Middle Ages, which constituted the most injected a subtle twist to a rule. Some decisions perpetuated an
effective warlike forcé. The knight, the professional soldier existing trend, and others indicated the emergence of a new
within the chivalry, used the lance and the sword as his princi-development. In the end, this year produced no landmark deci-
pal weapons. Because his opponent used the same type afons that directly redefined an aspect of self-incrimination law.
lethal weapon, the knight wore several items of body armor for This article discusses the recent cases that touch upon issues
protection. The armor consisted of a helmet, a shield, a breastimpacting most of the sources of self-incrimination protec-
plate, and a hauberk (a short tunic made of a mesh of interlinkedion.’® In each area, this article briefly explains the relevant
metal rings) Each piece of armor served a vital role in protect- self-incrimination concepts, reviews the case or cases that
ing the knight during battle. Without it, the knight became vul- touch upon the concept, and identifies any developing trends.
nerable to the enemy. This article will not discussll the self-incrimination cases
decided this term; rather, it will focus on the more significant
Like the knight’s battle-armor, the law of self-incrimination cases. When reflecting on this term’s self-incrimination cases,
contains several essential sources of protection. There is thé& becomes apparent that each source of protection provides a
helmet of the Sixth Amendmeftthe shield of the Fifth  vital piece of the armor of self-incrimination law.
Amendmeng, the breastplate of Article 3land the hauberk of
the voluntariness doctrirfeEach source serves a crucial role in
protecting the privilege against self-incriminatibnwhen

1. Ephesian$:24 (New International Version).

2. 11 THe WoRLD Book EncyLorebia 348 (1997). The worchivalry comes from the Old French waetevalerie meanindhorse soldiery The term eventually came
to mean the code of behavior and ethics that knights were to follow.

3. Id. at 350.

4. U.S. ®nsT. amend. VI.

5. Id. amend. V.

6. UCMJ art. 31 (LEXIS 2000).

7. The voluntariness doctrine embraces the common law voluntariness, due process voluntariness, and ArtiSlee8h(tain Frederic |. Lederefhe Law of
ConfessionsThe Voluntariness Doctring4 M. L. Rev. 67 (1976) (detailing historical account of the voluntariness doctrine).

8. SrEPHENA. SALTZBURG ET AL., MiLITARY RuLEs oF EvibENcE ManuAL § 3, at 121 (4th ed. 1997).
9. The 1999 term began 1 October 1998 and ended 30 September 1999.

10. All the sources of protection are addressed in this article except the Sixth Amendment. The Sixth Amendment guacantess the aight to counsel for his
defense in all criminal prosecutions. Although an individual’s exercise of his Sixth Amendment right may have the afesiiafyi@ioking the privilege against
self-incrimination, the trigger and scope are unique. Under the Sixth Amendment, a right to counsel is triggered byirthiatoversarial criminal justice process.
In the civilian sector, the trigger point is reached upon indictm8eeMcNeil v. Wisconsin, 501 U.S. 171 (1991). In the military, the Sixth Amendment right to
counsel attaches upon preferral of chargeanu. For CourRTSMARTIAL, UNITED STATES, MiL. R. B/ip. 301(d)(1)(B) (1998) [hereinafter MCM]. Further, the pro-
tection is limited. It only applies to those offenses in which there are preferred charges. One of the many encoumtarsiteatgnay have with the accused post-
preferral is an interrogation. When this occurs, the government must ensure the accused is afforded his Sixth Amentbmamirsght This term presented no
significant decisions pertaining to self-incrimination and the Sixth Amendment.
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The Fifth Amendment But why hasn't this statute consumididanda? The reason
is because the Department of Justice (DOJ) believes that 18
The most versatile piece of armor used by a knight was theU.S.C. § 3501 is an unconstitutional attempt by Congress to
shield. The shield not only provided added protection againstoverrule Miranda.2° For over thirty-three years, DOJ has
the battle-ax and heavy battle hammer, but it also served as eefused to apply it. Despite efforts by the Supreme Court
stretcher in which the knight, or one of his fallen comrades, encouraging DOJ to argue the statute’s validity, DOJ continues
could be carried off the field when woundédRegardless of  to ignore its legitimacy* This year, withDickerson the
its use, the shield was vital to the knight's survival on the bat- Supreme Court will finally have the opportunity to either
tlefield. Like the shield protects the knight, the Fifth Amend- embrace or reject this statute.
ment provides essential protection against compelled
incrimination?? In 1966, inMiranda v. Arizong®the Supreme In January 1997, the First Virginia Bank in Old Town, Alex-
Court defined the protection when it held that prior to any cus-andria, Virginia, was robbed. A witness described the get-
todial interrogation, the police must warn the suspect that heaway car. The description matched the description of a car
has a right to remain silent, to be informed that any statemenbwned by Charles Dickerséh. Without providingMiranda
made by the suspect may be used as evidence against him, anearnings, Federal Bureau of Investigations agents questioned
to the assistance of an attorigyThis Court-created warning  Mr. Dickerson concerning his whereabouts on the day of the
requirement was intended to protect individuals against com-robbery?* In response, Mr. Dickerson made several statements
pelled confessiod¥] armor guaranteed by the Fifth Amend- thatimplicated him in the robbery. At the district court, the trial
ment. This year, ifUnited States v. Dickersghthe Fourth judge suppressed the statements, finding they were made
Circuit boldly challenged th®iranda decision when it deter-  “while [Mr. Dickerson] was in police custody, in response to
mined that the admissibility of a confession in federal court police interrogation, and without the necesddisanda warn-
should be assessed in light of a federal statute, 18 U.S.C. §1gs.”® Even though the court excluded the statements, it went
35011 in lieu of theMiranda requirements. To appreciate on to find that the statements were voluntary and that the evi-
Dickerson one must understand the history behind the statute.dence found as a result of the statements was admi¥sibie
government appealed the decision to the Fourth Circuit.
Congress enacted 18 U.S.C. § 3501 almost two years after
the Supreme Court decidddiranda. At the time, Congress The Fourth Circuit seemed anxious to address the issue of
feared that the rigid mandates Miranda would unfairly whether 18 U.S.C. § 3501 determined the admissibility of con-
impede the government’s ability to investigate criminal mis- fessions in federal court viddiranda.?” First, the court deter-
conduct!® In response, Congress enacted 18 U.S.C. § 3501, anined that “the failure to delivéirandawarnings is not itself
statute that adopts the voluntariness standard as the test to goa-constitutional violation? Then, the Fourth Circuit con-
ern the admissibility of confessions introduced in federal cluded that Congress possessed the authority to enact the stat-
courts. Under the statute, whether the police gdiranda ute?® In the end, the court of appeals found that “the
warnings is not determinative; rather, it is one factor to consideradmissibility of confessions in federal court is governed by 18
when deciding the admissibility of a confessi®nConse- U.S.C.A. § 3501 (West 1985), rather thdiranda.”*®* On 6
quently, there could be a situation in which the police interro- December 1999, the Supreme Court grargediorari to
gate a suspect while in custody, fail to provide@anda decide the legality of 18 U.S.C. § 3581.
warnings, yet, based on the totality of the circumstances, obtain
a voluntary confession that is admissible in court. If the Supreme Court affirms tHgickersondecision, then
the federal statute will repladdiranda as the test to determine

11. 11 THe WoRLD Book EncyLopPeDiA 348 (1997).
12. U.S. ©nsT. amend V. In part, the Fifth Amendment states: “nor shall [any person] be compelled in any criminal case to be a wistdgmagh . . . ."Id.
13. 348 U.S. 436 (1966). Wnited States v. Tempid7 C.M.R. 249 (C.M.A. 1967), the Court of Military Appeals appN&thndato military interrogations.

14. See Miranda348 U.Sat 465. The Court found that in a custodial environment, police actions are inherently coercive, and therefore, poNeetheustigpect
warnings concerning self-incrimination. The test for custody is an objective examination, from the perspective of thefsubpéuer there was a formal arrest or
restraint or otherwise deprivation of freedom of action in any significant ldagt 444. See als®erkemer v. McCarty, 468 U.S. 420, 428 (1985); MGMpranote

10, M. R. Bsip. 305(d)(1)(A). The Supreme Court intendédlandawarnings to overcome the inherently coercive environment. In support of the Court’s opinion
that warnings are necessary, the Court referred to the military’s warning requirement under Articl®Ba(ima, 348 U.Sat 489. Unlike Article 31(b) warnings,
theMirandawarnings do not require the interrogator to inform the suspect of the nature of the accusakitranulzconfers a right to counsel.

15. For purposes of this article, the word “confession” includes both a confession and an admission. A confession is‘defautahawledgment of guilt.” MCM,
supranote 10, M. R. Bvip. 304(c)(1). An admission is defined as “a self-incriminating statement falling short of an acknowledgment of guilt, eesnntended

by its maker to be exculpatoryltl. MiL. R. Bsip. 304(c)(2). Military Rules of Evidence (MRE) 301-306 reflect a partial codification of the law of self-incrimination.
There are no equivalent rules under the Federal Rules of Evidence.

16. 166 F.3d 677 (4th Cir. 199%ert. granted 120 S. Ct. 578 (1999).
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17. 18 U.S.C.S. § 3501 (LEXIS 2000). Section 3501, titled, “Admissibility of confessions,” states:

(a) In any criminal prosecution brought by the United States or by the District of Columbia, a confession, as definediam $ebseceof,

shall be admissible in evidence if it is voluntarily given. Before such confession is received in evidence, the trialljudgedfhibe presence
of the jury, determine any issue as to voluntariness. If the trial judge determines that the confession was voluntargafigske admitted
in evidence and the trial judge shall permit the jury to hear relevant evidence on the issue of voluntariness and shaléipstruo give

such weight to the confession as the jury feels it deserves under all the circumstances.

(b) The trial judge in determining the issue of voluntariness shall take into consideration all the circumstances sutreugiding of the

confession, including (1) the time elapsing between arrest and arraignment of the defendant making the confession, deitaftas aneest
and before arraignment, (2) whether such defendant knew the nature of the offense with which he was charged or of whidpbetedst
the time of making the confession, (3) whether or not such defendant was advised or knew that he was not required tdatezke rastrgnsl
that any such statement could be used against him, (4) whether or not such defendant had been advised prior to quéstimhintpdhl

assistance of counsel; and (5) whether or not such defendant was without the assistance of counsel when questionediagdsudienaiv
fession. The presence or absence of any of the above-mentioned factors to be taken into consideration by the judgecoeetisiveben
the issue of voluntariness of the confession.

(c) In any criminal prosecution by the United States or by the District of Columbia, a confession made or given by a pé&sodefddant
therein, while such person was under arrest or other detention in the custody of any law-enforcement officer or law-erdgeseyestiall
not be inadmissible solely because of delay in bringing such person before a magistrate [magistrate judge] or other@fferedempommit
persons charged with offenses against the laws of the United States or of the District of Columbia if such confessiduy ithéotried judge
to have been made voluntarily and if the weight to be given the confession is left to the jury and if such confessionavagveady such
person within six hours immediately following his arrest or other detention: Provided, That the time limitation contaissdlrséttion shall
not apply in any case in which the delay in bringing such person before such magistrate or other officer beyond suclesodhsdopnd
by the trial judge to be reasonable considering the means of transportation and the distance to be traveled to thdaiglaresthvaagistrate
or other officer.

(d) Nothing contained in this section shall bar the admission in evidence of any confession made or given voluntarily synsioyapeg other
person without interrogation by anyone, or at any time at which the person who made or gave such confession was not ond¢nerres
detention.

(e) As used in this section, the term “confession” means any confession of guilt of any criminal offense or any self-ingrstatenent
made or given orally or in writing.

Id.

18. Dickerson 166 F.3d at 690.

19. Seel8 U.S.C.S. § 3501.

20. Dickerson 166 F.3d at 682 n.16.

21. Id. at 681 (citing Davis v. United States, 512 U.S. 452 (1994)Palvis, Justice Scalia, in a concurring opinion stated, “The United States’ repeated refusal to
invoke § 3501, combined with the courts’ traditional (albeit merely prudential) refusal to consider arguments not rameskdhésecfederal judiciary to confront
a host of ‘Miranda’ issues that might be entirely irrelevant under federal Bawvis 512 U.S. at 465.

22. Dickerson 166 F.3d at 673. The amount stolen was $876.

23. 1d.

24. 1d.

25. I1d. at 675.

26. Id. at 676.

27. 1d. at 680. Paul Cassell, Professor, College of Law, University of Utah, brought the issue before the Fourth Circusimiathsacuriaeorief. The DOJ pro-
hibited the United States Attorney’s Office from supporting the federal stdtutat 681. SeeTerry Carter;The Man Who Would Undo MirandA.B.A. J. 44 (Mar.
2000).

28. Dickerson 166 F.3d at 691.

29. Id. at 692.

30. Id. at 695. As the district court already determined that Mr. Dickerson’s statements were voluntary, the Fourth Circuitddida@irtiner fact-finding inquiry.

31. Dickerson v. United States, 120 S. Ct. 578 (1999).
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the admissibility of confessions in federal courts. Since theafter an invocation of counsel, counsel must be present before
military courts are federal courts, 18 U.S.C. § 3501 would the police can reinitiate an interrogati$rif, however, the gov-
apply to the military? Affirming Dickersonwould have no ernment releases the suspect from custody, and during the
immediate impact on the military, however. The President, release the suspect has a “real opportunity to seek legal advice,”
through Military Rule of Evidence 305(d)(1)(A)expressly then the police can reinitiate the interrogafidbrnited States
madeMiranda applicable to the military. As such, the addi- v. Mitchelf® andUnited States v. Mosl#yare two recent cases
tional protections undévliranda would remain a part of our  in which the military courts scrutinize the government’s actions
system until the President says otherwise. to determine if it satisfied thedwardsrule.

Miranda is not the only element of the Fifth Amendment The Mitchell case presents a scenario in which the accused
breastplateEdwards v. Arizon#d is also an integral part of the invoked his Fifth Amendment right to counsel, then remained
armor. InEdwards the Supreme Court created a second layerin custody. Revenge drove the accused to shoot his shipmate
of protection for a person undergoing a custodial interroga-after a drunken night in Key West, Floritfa.Soon after the
tion3® If a suspect invokes his right to counsel in response toshooting, the accused was arrested and detained, pending trans-
Mirandawarnings, not only must the questioning cease, but theportation to a confinement facility in Jacksonville, Florida.
police cannot obtain a valid waiver of that right until counsel Concurrent with the arrest, the accused was advised of his
has been made available or the suspect initiates further commudghts under Article 31(b) antiranda.*® The accused
nication with the polic& This rule is known as tHedwards requested counsel, and all questioning stogpddhe next day,
rule? while still in custody, members of the accused’s command vis-

ited him. One of the visitors was Aviation Ordnanceman Chief

What happens after the invocation will dictate how the gov- (AOC) Grabiel, the leading Chief Petty Officer in the accused’s
ernment can satisfy tledwardsrule so police can reinitiate the  direct chain of commant}. While alone with the accused, AOC
interrogation? If the suspect remains in continuous custodyGrabiel asked him, “Was it worth it? The accused

32. Cf.Noyd v. Bond, 395 U.S. 683 (1969) (holding that the All Writs Act, 28 U.S.C. § 1651, a federal statute, applies to mitigyrdted States v. Dowty,
48 M.J. 102 (1998) (concluding that the Right to Financial Privacy Act, 12 U.S.C. §8 3401-3422, a federal statute, appfiesroahthe armed forceut see
United States v. Longstreath, 45 M.J. 366 (1996) (equivocating on whether the Child Victims’ and Child Witnesses’ Rightes\bb dipe military). Any appli-
cation of 18 U.S.C. § 3501 to the military would have to be in accordance with Artic®e2UUCMJ art. 31 (LEXIS 2000).

33. MCM,supranote 10, M.. R. Bsip. 305(d)(1)(A). This rule requires that the suspect be informed of his right to counsel when “[t]he interrogation is conducted
by a person subject to the code . . . and the . . . suspect is in custody, or reasonably believe himself or herselftmdyedniswtherwise deprived of his or her
freedom of action in any significant wayld.

34. 451 U.S. 477 (1981).

35. SeeMiranda v. Arizona, 384 U.S. 435 (1966Yliranda provides the first layer of protection.

36. McNeil v. Wisconsin, 501 U.S. 171, 177 (199%eeMCM, supranote 10, M.. R. Bsip. 305 (d)-(g).

37. Edwards 451 U.S. at 484. It is important to note thatHdevardsrule is not offense specificSeeArizona v. Roberson, 486 U.S. 675 (1988).

38. McNeil, 501 U.S. at 177; Minnick v. Mississippi, 498 U.S. 146 (1990).

39. SeeUnited States v. Young, 49 M.J. 265 (1998) (re-interrogating the accused after a two-day break in custody sdidfieddtrale); United States v. Faisca,
46 M.J. 276 (1997) (re-interrogating the accused after a six month break in custody was permissible); United Statessy. Aadylited77 (1996) (re-interrogating
the accused after being released from custody for nineteen days provided a meaningful opportunity to consult with cdedsstgptesv. Schake, 30 M.J. 314
(C.M.A. 1990) (re-interrogating the accused after a six day break in custody, provided a real opportunity to seek legal advice)

40. 51 M.J. 234 (1999).

41. 52 M.J. 679 (Army Ct. Crim. App. 2000). Although a case decided in the 2000 term, it is relevant and timely to thendis@msnsel availability rules pre-
sented in this article.

42. Mitchell, 51 M.J. at 235. The accused was upset that his shipmate hit him earlier in the evening while they fought in an alley.

43. 1d.

44. |d.

45. 1d. at 238.

46. Id. at 236. Evidence presented during the motion session indicated that AOC Gabriel knew the accused requested a lavoiehoWkigefa carries little

weight in anEdwardsviolation determination because knowledge of a Fifth Amendment counsel invocation is imputed to all governmenSegdimsick v.
Mississippi, 498 U.S. 146 (1990); Arizona v. Roberson, 486 U.S. 675 (1988).
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responded, “The way | was raised, it was an eye for an eye. Hexist” during the meeting with AOC Grab#él. As such, the
left me in the alley?" At trial, the accused moved to suppress military judge committed error in denying the accused’s motion
this statement. to suppress his statement to AOC Grabiel.

The accused’s position was that AOC Grabiel interrogated In a strong dissent, Judge Crawford opined that the purpose
him after he invoked his right to counsel and while he remainedof AOC Grabiel’'s questioning should control the analysis.
in continuous custody. This action on the part of a govern- Based on her review of the case, AOC Grabiel questioned the
ment agent violated the protections afforded him underaccused to satisfy his personal curiosity, and not for a law
Edwards Therefore, the accused argued that his statemengenforcement or disciplinary purpose. The “purpose of the ques-
should be suppressed. The government’s position was that theoning” analysis is an Article 31(b) eleméhtJudge Crawford
reason AOC Grabiel asked the question was to satisfy his perrecognized this, but stated that “the purposes served by Article
sonal curiosity, and not for a disciplinary or law enforcement 31 and theedwardsprophylactic rule are the same, and their
purpos€e?® The military judge agreed with the government and inquires should be as wel®"To the majority’s credit, it did not
denied the accused’s motion. Applying the same rationale, theblend Article 31(b) concepts with the Fifth Amendment analy-
Navy-Marine Corps Court of Criminal Appeals, in an unpub- sis. The court stayed in the Fifth Amendment lane of analysis
lished opinion, upheld the military judge’s decisf§nThe and applied the applicable test to determine if the government
Court of Appeals for the Armed Forces (CAAF) disagreed. violated theEdwardsrule.

In reaching its decision to reverse the service court and set Mitchell reveals two important points. First, when address-
aside the findings and sentence, the CAAF accurately definedng a self-incrimination issue, one must identify the applicable
the issue as a Fifth Amendment counsel invocation quedtion. protection or protections involved, then apply the relevant law
Accordingly, the court focused on the appropriatéiegis the when analyzing each protection. Failing to categorize the anal-
guestioning part of a custodial interrogation. If it was, under ysis will result in confusion and misapplication of self-incrimi-
Edwards counsel would have to be present for the post-invoca-nation law. Secondditchellillustrates that our unique military
tion questioning by AOC Grabiéf? The government argued environment can easily create circumstances where non-police
that AOC Grabiel's questioning of the accused “was not [a] government agents, like AOC Grabiel, can impact Fifth
police interrogation as prohibited diranda andEdwards”*® Amendment protections. Generaliijtchell is a good refer-
Clearly, AOC Grabiel was a non-police government agent. ence when the accused requests an attorney as part of a custo-
Regardless, the CAAF looked to the “totality of the circum- dial interrogation, remains in custody, then faces another
stances to determine whether impermissive coercion . . .interrogation.
occurred or continuec®” Applying this standard, the court
determined that, under the facts of the case, “the ‘inherently United States v. Mosl&addresses a somewhat different
compelling pressures’ of the initial interrogation continued to scenarie-a situation whereby the accused invokes his Fifth

47. Mitchell, 51 M.J. at 236.

48. Id. at 237.

49. 1d.

50. Id. at 235.

51. Id. at 238.

52. Id. at 237.See supraotes 33 and 38 and accompanying text.
53. Mitchell, 51 M.J. at 238.

54. Id.

55. Id. at 240 (quoting United States v. Brabant, 29 M.J. 259, 263 (C.M.A. 1985)). In brief, the factors the court relied omgiteaeltision were the chain of
command relationship between the accused and AOC Grabiel; the location of the meeting (a jail cell); and AOC Grabiel'® lofdhenigsconductld. at 239.

56. Id.

57. 1d. at 246.

58. Id. at 244. See infranotes 100-137, and accompanying text for a discussion of Article 31(b).
59. Mitchell, 51 M.J. at 244.

60. 52 M.J. 679 (Army Ct. Crim. App. 2000).
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Amendment right to counsel, is released from custody then Besides shortening the required length of the break in cus-
encounters another interrogation. While investigating a seriesodyf” Mosleygives practitioners clear guidance on how to
of seemingly unrelated barracks larcenies, Criminal Investiga-address atdwardschallenge when there is a break in custody
tive Command (CID) investigators interrogated the accused inbetween the counsel invocation and a subsequent interrogation.
Mosley During the questioning, the accused invoked his right First, the prosecution has the burden to prove, by a preponder-
to silence and his Fifth Amendment right to courisel he ance of the evidence, that there was a break in custotlye
investigators released the accused from custody. Twenty hourgrosecution must show that, based on the totality of the circum-
later, two other CID agents, investigating another barracks lar-stances, the break in custody was not “contrived or pretextual,”
ceny, questioned the accused as a suspect. This time, thieut was reasonabfé.”In sum, it is a test of the quality of, rather
accused waived his rights and made several incriminating statethan the quantity of, the break in custody tirffelf the govern-
mentsé? At trial, the defense moved to suppress the statementsment meets this burden, then there is a presumption that during
but the military judge denied the challerfge. the break in custody, the accused had a reasonable or real
opportunity to seek couns@l.The defense must overcome this

On appeal before the Army court, the accused again chalpresumption by presenting evidence that demonstrates “that
lenged the admissibility of his statements. The accused arguedven thought there was a break in custody, such break in cus-
that CID violated th&dwardsrule. Specifically, the accused tody was not a reasonable period to obtain counsel under the
opined that once he invoked his Fifth Amendment right to totality of the circumstances$?’In Mosley the Army court pro-
counsel during the initial interrogation, undedwards CID vides welcome clarity to an area of self-incrimination law that
was prohibited from any further questioning until counsel was lacked specificity
made availabl& The twenty-hour break in custody was insuf-
ficient to satisfy this requiremefit. Therefore, the military An important aspect of the Fifth Amendment counsel invo-
judge erred in denying his suppression motion. The Army courtcation that cannot be overlooked is the manner in which the sus-
held otherwise. Looking at the totality of the circumstances, pect attempts to invoke this right. The stage of the interrogation
the Army court found that the twenty-hour break in custody will determine the clarity with which the suspect must request
afforded the accused a reasonable and real opportunity to corcounsel. During the initial waiver stage, the interrogator must
sult with counset? seek clarification of an ambiguous request for coutisilow-

ever, the Supreme Court announce®avis v. United Statés

61. Id. at 681. Initially, CID suspected the accused in one of the larcenies, which led to the interrogation. The CID invesggaigasdd the accused in a custodial
setting. Therefore, before questioning him, they advised him of his rights under Article 31Kbyamda. I1d.

62. Id. at 682.

63. Id. at 683. Once the military judge denied the defense motion to suppress the statements, the accused entered a “conydiieaargliprovidently pled to
the offenses.”ld.

64. 1d. at 684.

65. Id.

66. Id. at 686.

67. See supraote 39 and accompanying text.

68. Mosley 52 M.J. at 683.

69. Id. See alsdMCM, supranote 10, M.. R. Bvip. 305(g)(2)(B)(ii). This rule states that prosecution must “demonstrate by a preponderance of the evidence that
(ii) the accused or suspect has not continuously had his or her freedom restricted by confinement, or other means, elisthgeheqen the request for counsel
and the subsequent waiverld.

70. Mosley 52 M.J. at 685.

71. 1d.

72. 1d.

73. SeeMajor Martin H. SitlerSilence is Golden: Recent Developments in Self-IncriminationArw Law., May 1999, at 48.

74. MCM,supranote 10, M.. R. Bzip. 305(g)(1). This rule states: “The waiver must be made freely, knowingly, and intelligently. A written waiver is not.required
The accused . . . must acknowledge affirmatively that he . . . understands the rights involved affirmatively declinadheotigbel and affirmatively consent to

making a statement.ld.

75. 512 U.S. 452 (1994).
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that, once the suspect initially waives Mganda rights and Citing Davis the CAAF held that the accused’s request to
agrees to a custodial interrogation without the assistance ofalk to a lawyer in the morning was an ambiguous request for
counsel, only an unambiguous request for counsel will triggercounsel and did not invoke the protectiondvifanda and
the Edwardsprotection’® In two cases this yeddnited States Edwards®® Accordingly, the court found that the military judge
v. Hendersoff andUnited States v. Forf the CAAF applied did not err in admitting the accused’s confession. In reaching
the ambiguous request for counsel rule. Taken together, thesits decision, the CAAF stated that it was “not convinced that
cases illustrate the CAAF's broadening of this very narrow con- Edwardsapplies in a situation involving [an] interrogation con-
cept. ducted by a foreign Governmerit.If so, the Fifth Amendment
analysis would begin with the CID interview, and the initial
In Hendersonthe German police apprehended the accusedwaiver of rights to the German police would be of little value.
as a suspect in a stabbifigWhile in custody, the German If the interview with the German police was removed from the
police advised the accused of his rights (under both German lavanalysis, then the CAAF applied the ambiguous request for
andMiranda/Article 31(b)), obtained a waiver, and interro- counsel rule to the initial waiver phase of the CID interrogation
gated the accusé®.The accused denied any involvement in the with the accused. When closely scrutinized, one could posit
stabbing and eventually asked to continue the interview in thethat Hendersonsupports an argument that the ambiguous
morning. The German police immediately stopped the ques-request for counsel rule applies to the initial waiver stage of the
tioning. Shortly thereafter, while the accused remained in cus-interrogation. However, this position is contrary to the
tody, the CID observer, who was present during the initial Supreme Court’s holding iPavis® Having a valid initial
interview, spoke to the accused in priviitéle emphasized the  waiver is a prerequisite to the ambiguous request for counsel
importance of telling the truth and that the accused had “noth-rule # Without it, the rule does not apply.
ing to worry about® The accused indicated he wanted to “tell
the truth,” but wanted to talk to a lawy®r.Eventually, the Another interesting facet diendersons how the CAAF
accused agreed to make a statement to the CID agents and takummarized its findings. The court stated that “[t]he record . .
to a lawyer in the morning. During the interrogation, the . shows no unequivocal assertion by [the accused] of his right
accused admitted to stabbing one of the vicftnAt trial, the to counsebr silence which is required to invoke thdiranda—
military judge denied the accused’s motion to suppress the conEdwardsbright-line rule against further police interrogation or
fession. its functional equivalent®® As authority for this proposition,
the CAAF citedDavis. As mentioned abov®avisis an invo-

76. 1d. Following an initial waiver, the accused told investigators, “Maybe | should talk to a lawyer.” The Supreme Court treédwhatan ambiguous request
for counsel and that investigators were not required to clarify the purported request or terminate the intertdgation.

77. 52 M.J. 14 (1999).

78. 51 M.J. 445 (1999).

79. Henderson52 M.J. at 16.

80. Id.

81. Id.

82. Id.

83. Id.

84. Id. at 17.

85. Id. at 18.

86. Id.

87. Davis v. United States, 512 U.S. 452, 461 (1994palvis the Supreme Court stated that:
A suspect who knowingly and voluntarily waives his right to counsel after having that right explained to him has indiealéthhisss to

deal with the police unassisted. Althouggiwardsprovides an additional protectieifia suspect subsequently requests an attorney, questioning
must ceasst is one that must be affirmatively invoked by the suspect.

88. Id.

89. Henderson52 M.J. at 18 (emphasis added).
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cation of counsel case, not an invocation of silence ¥ase. reasonable police officer in the circumstances would under-
Again, the CAAF seems to unintentionally expand the applica- stand the statement to be a request for an attothdg.Ford,
tion of the ambiguous request for counsel rule. the CAAF found the confession admissible.

In United States v. For®t the CAAF addressed the same In bothHendersorandFord, the CAAF relies on the ambig-
issue, but with a slightly different set of facts. During a bar- uous request for counsel rule to ratify the government’s actions
racks inspection, members of the accused’s command found aand affirm the admissibility of confessions. In doing so, at least
explosive device in his roofd. Without giving warnings, an  in Hendersonthe court arguably pushes the boundaries of the
investigator questioned the accused at the barracks. When theile by hinting that it may apply to the initial waiver stage of the
accused “asked to have a lawyer present, or to talk to a lawyer,interrogation and to ambiguous silence invocations.
the investigator stopped the questionihgThe investigator
transported the accused to the CID office and, after obtaining a
waiver of rights, questioned the accused agfaifhe accused Article 31(b), Uniform Code of Military Justice (UCMJ)
eventually gave a written confession. During the interview,
however, the accused said that he did not want to talk and The breastplate, a form-fitted steel plate that covers the chest
thought he should get a lawy@rThe investigator sought clar- and abdomen, protects the knight's most vital organ from
ification and the accused responded that he wanted a lawyer iattackd the heart® Similarly, Article 31(b) provides the
the investigator continued accusing him of ly¥hgAfter fur- breastplate protection to guard against compelled confessions
ther clarification, the accused agreed to continue with the quesa protection unique to the militats.
tioning.

Since 1950, the military has enjoyed the safeguards of Arti-

Relying on the military judge’s findings, the CAAF found cle 31(b)}*? Based on the plain reading of the text, and its leg-
that the accused did not invoke his Fifth Amendment right to islative history, Congress enacted Article 31(b) to dispel a
counsel during the questioning at the barrdtkBurther, the servicemember’s inherent compulsion to respond to question-
court held that the accused’s comment about a lawyer duringng from a superior in rank or positié#i. Currently, the protec-
the CID office interrogation was an ambiguous request for ations under Article 31(b) are triggered when a person who is
lawyer and did not invoke thiliranda or Edwardsprotec- subject to UCMJ, acting in an official capacity, and perceived
tions® The test the court used to determine ambiguity wasas such by the suspect or accused, questions the suspect or
whether the request for counsel was “sufficiently clear that aaccused for law enforcement or disciplinary purpé¥edhe

90. Davis 512 U.S. at 461.
91. 51 M.J. 445 (1999).
92. Id. at 447.

93. Id.

94. 1d. at 448.

95. Id.

96. Id. at 449.

97. Id. at 451. Asthe CAAF agreed with military judge that the accused did not invoke his right to counsel at the barracksditi@abhatve to determine if the
subsequent interrogation at the CID office violdiehivards

98. Id. at 452.

99. Id.

100. 11 He WorLD Book EncyLoreDIA 348 (1997).

101. SeeUCMJ art. 31(b) (LEXIS 2000). Article 31(b) states:
No person subject to this chapter may interrogate, or request any statement from an accused or a person suspected withoubffiesise
informing him of the nature of the accusation and advising him that he does not have to make any statement regardirggahe/bitanse
is accused or suspected and that any statement made by him may be used as evidence against him in a trial by court-martial.

Id.

102. See generallZaptain Frederic I. LederdRights Warnings in the Armed ServicéMiL. Law Rev. 1 (1976) (providing a historical review of Article 31).

103. SeeMajor Howard O. McGillian, JrArticle 31(b) Triggers: Re-Examining the “Officiality Doctrinel’50 ML. L. Rev. 1 (1995).
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courts addressed two crucial concepts of the trigger this yearDuring the phone conversation, the CO asked the accused,

what is the requisite purpose of the questioning, and when is g§wWhat happened?® The accused responded, “| admitted to

person a suspect. touching her without her consenit? The reason the CO gave

for asking this question was “to inquire whether [the accused]

United States v. Bradl& is a case that focused on the pur- had been arrested, charged, or accused of criminal conduct in

pose of the questioning. In early Article 31(b) jurisprudence, order to determine whether [the accused’s] security clearance

the analysis centered on the perception of the person beingequired termination*?

guestioned, that ishe suspect or the accused, and whether he

felt compelled to talk% As the case law evolved, the focus has At trial, the accused moved to suppress his statement made

shifted to the perceptions of the interrogator. From the interro-to the CO* The military judge ruled that the question by the

gator’s perspective, what was the purpose of the questioningZ O was not an interrogation, and denied the accused’s

This trend began witltunited States v. Dug¥ andUnited motion's The service court affirmed the military judge’s deci-
States v. Louka$® and continues in thBradleycase. sion'®* The CAAF agreed, but for a different reason.
The accused iBradley a cryptic linguist specialist (a spe- The CAAF did not determine whether the question by the

cialty that requires a high-level security clearance), was sus-CO was an interrogation; rather, the court focused on the pur-
pected of raping a female member of his tiifThe accused’s  pose of the questioning to determine if it was for a law enforce-
acting commanding officer (CO) learned of the allegation and ment or disciplinary reason. First, the court acknowledged that
the ongoing police investigation. He also knew that the policethere is a presumption that “a superior in the immediate chain
were going to question the accused about the'taBefore the of command is acting in an investigatory or disciplinary role”
questioning occurred, the CO told the accused to contact himwhen questioning a subordinate about misconttudtiext, the
after the police finished their interrogation. The accused com-court recognized an “administrative and operational exception”
plied. After the accused spoke to the police, he called his COthat overcomes this presumptigh. The CAAF determined

104. SeeUCMJ art. 31(b).See alsdJnited States v. Rogers, 47 M.J. 135 (1997) (holding that informing a suspect that he will be questioned about sexual assault
includes the offense of rape%ee generallyMcGillian, supranote 103, at 1. Once triggered, the questioner must, as a matter of law, give the suspect or accused three
warnings. These warnings are: (1) the nature of the misconduct that is the subject of the questioning, (2) the pewileesitent, and (3) that any statement

made may be used as evidence against him.

105. 51 M.J. 437 (1999).

106. Mirandafocuses on the environment of the questioning. If a custodial setting exists and there is going to be an interrogdtianddesrnings are required.
Miranda v. Arizona384 U.S. 435, 436 (1966). Custody is determined from the perspective of the suspect. Would a reasonable person sitaidaoligive his
freedom was significantly deprive&eeMCM, supranote 10, ML. R. Bzip. 305(d)(1)(A); Stansbury v. California, 511 U.S. 318 (1994). The focus is on the percep-
tion of the reasonable suspect. Article 31(b) provides similar warnings and is triggered by a similar environment. Eassont®wever, the military courts have
focused not only on the perspective of the suspect, but also on the perceptions of the questioner.

107. 10 M.J. 206 (C.M.A. 1981). Duga The Court of Military Appeals determined that Article 31(b) only applies to situations in which, because of military rank,
duty, or other similar relationship, there might be subtle pressure on a suspect to respond to an inquiry. As a restibettferto a two pronged test, tHeuga

test,” to determine whether the person asking the questions qualifies as a person who should provide Article 31(b) vierDingatedt is (1) was the questioner
subject to the UCMJ acting in an official capacity in the inquiry, and (2) did the person questioned perceive the inoquidyrimwa than a casual conversation. If
both prongs are satisfied, then the person asking the questions must provide Article 31(b) warnings.

This, however, is not the end of the Article 31(b) analysis. It is also necessary to determine if there is “questiofigfugpetaor an accused.” Questioning
refers to any words or actions by the questioner that he should know are reasonably likely to elicit an incriminating iRbpdedsland v. Innis, 446 U.S. 291
(1980); United States v. Byers, 26 M.J. 132 (C.M.A. 1988). A suspect is a person who the questioner believes or reastthbblieseaommitted an offense.
United States v. Morris, 13 M.J. 297 (C.M.A. 1982). An accused is a person against whom a charge has been prefetsechwBDicTioNARY 21 (6th ed. 1990).

108. 29 M.J. 385 (C.M.A. 1990). Lroukasthe court narrowed tHeugatest by holding that Article 31(b) warnings are only required when the questioning is done
during an official law-enforcement investigation or disciplinary inquiBgeUnited States v. Good, 32 M.J. 105 (C.M.A. 1991) (applying an objective test to the
analysis of whether questioning is part of an official law enforcement investigative or disciplinary inquiry). In shorewtheme is official questioning of a suspect

or an accused for law-enforcement or disciplinary purposes, Article 31(b) warnings are required.

109. Bradley 51 M.J. at 439.

110. Id.

111. Id.

112. Id.

113. Id.

114. 1d. at 440.
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that the question by the CO fell within the administrative and tioned above, a part of the Article 31(b) trigger is the condition
operational exception. In particular, the court found that “the that the person being questioned be a suspect or an at€used.
purpose of [the CO’s] question was to determine whetherDefining an accused is easy. An accused is a person against
charges were filed because that action would necessitate susvhom the government prefers charéfsDefining a suspect,
pension of [the accused’s] high-level security clearance,” andhowever, is not as simple. United States v. Muirheg@ the
not for a criminal investigatio®® For that reason, the CAAF CAAF attempted to clarify this determination.
concluded that Article 31(b) rights were not requitéd.
A general court-martial convicted the accuseMirrhead
TheBradleydecision fits nicely into the trend of the CAAF's  of sexually assaulting his six-year-old stepdaugfteDuring
Article 31(b) jurisprudenc&! Based orBradley in order for the investigation phase, agents conducted a permissive search
Article 31(b) to apply, th@rimary purposeof the questioning  of the accused’s house. During the search, the accused made
must be for law-enforcement or disciplinary reasons. Trial statements about events that happened before and after the
counsel should ad8radleyto their expanding arsenal of cases assault of his stepdaughtér. At trial, over defense objection,
that narrow the scope and application of Article 3%fh). the prosecutor used these statements to provide a motive for
Defense counsel should attempt to limit the holdinBradley committing the abus®® The defense argued that when the
to the facts of the case. agents questioned the accused during the permissive search, he
was a suspect and therefore should have been informed of his
The other Article 31(b) issue addressed this year was the testights under Article 31(b). The military judge ruled other-
for determining when a person becomes a suspect. As menwise!?°

115. Id. The legal definition for an interrogation “includes any formal or informal questioning in which an incriminating respomse sitinght or is a reasonable
consequence of such questioning.” MCddpranote 10, M.. R. Evip. 305(b)(2). The test is applied not from the perspective of the suspect, but rather from the
interrogator’s perspective, that is, did the police officer know or should he have known that his comments or action®mnadsty ldady to invoke an incriminating
response from the suspe&eeRhode Island v. Innis, 446 U.S. 291 (1980)!nims, the Supreme Court held that an “interrogation uMieandarefers . . . to express
guestioning . . . [and] also to any words or actions on the part of the police (other than those normally attendanhtbcustesdy that the police should know are
reasonably likely to elicit an incriminating response . .Id."at 301. See alsdJnited States v. Ruiz, 50 M.J. 518 (A.F. Ct. Crim. App. 1999) (holding that an Army-
Air Force Exchange Service (AAFES) store detective’s comment, “There seems to be some AAFES merchandise that hasn’bheeirgaibfto a suspected
shoplifter was not an interrogation).

116. Bradley 51 M.J. at 441.

117. Id.

118. Id.

119. Id. at 441.

120. Id. at 442.

121. SeeUnited States v. Payne, 47 M.J. 37 (1997) (finding that Article 31(b) did not apply to questioning by agents from Defaigailev8ervice); United

States v. Moses, 45 M.J. 132 (1996) (questioning the accused while investigators were engaged in an armed standoff,lava®nfatré@ment or disciplinary
purposes); United States v. Bell, 44 M.J. 403 (1996) (questioning a witness testifying in an Article 32(b) investigationfovdssaiplinary or law-enforcement
purposes; rather the questioning was for judicial purposes, and therefore, Article 31(b) warnings not required); UniteBldstatesan, 39 M.J. 219 (C.M.A. 1994)
(treating physician was not required to give Article 31(b) warnings to accused when questioning him about a child’'svejutiesgh the doctor believed child
abuse was a distinct possibility); United States v. Pittman, 36 M.J. 404 (C.M.A. 1993) (questioning motivated by perssityatioesaot trigger Article 31(b)

warnings); United States v. Jones, 24 M.J. 367 (C.M.A. 1987) (questioning the accused for personal reasons does natlgigdéo)Axtarnings); United States
v. Tanksley, 50 M.J. 609 (N.M. Ct. Crim. App. 1999) (holding that Naval Criminal Investigative Service agents were nairactag €nforcement or disciplinary
purpose when they questioned the accused as part of a security clearance investigation; therefore, Article 31(b) wamohgsquieesl). SeeMajor Walter M.

Hudson,The Fourth Amendment and Urinalysis: Facts (and More Facts) Make QesesLaw., May 2000, at 17, for a detailed discussion of the facFariksley

122. Aside from the result that Article 31(b) was not triggered, the common thrBagrie Bradley andTanksleyis that they all involve security clearance ques-
tioning. See supraote 121 and accompanying text.

123. UCMJ art 31(b) (LEXIS 20005ee also supraote 107 and accompanying text.
124. SeeBLack’s Law DicTionARY 21 (6th ed. 1990).

125. 51 M.J. 94 (1999).

126. Id. at 95.

127. 1d. at 96.

128. United States v. Muirhead, 48 M.J. 527, 536 (N.M. Ct. Crim. App. 1998). The motive proposed by the prosecutor wasdhséthabused his stepdaughter
to get even with his wife, whom he suspected of having an extra-marital &dfair.
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On appeal before the service court, the Navy-Marine Corpspect®®” To answer this question, one must look to the surround-
court addressed the issue of whether the accused was a suspeiciy circumstances. It is important, therefore, for counsel not to
and therefore should have been given Article 31(b) warnings.base their positions on the beliefs of the investigators, but rather
In ade novoreview, the court held that the accused was not alook to the surrounding facts to support their arguments.
suspect®® In reaching its decision, the court correctly defined
the requisite suspicion for purposes of Article 31(b) as a suspi-
cion that “has crystallized to such an extent that a general accu- The Voluntariness Doctrine
sation of some recognizable crime can be fram&dArmed
with this definition, the court found that the accused was not a The hauberk provided the knight with the most comprehen-
suspect at the time of the questioning. In reaching this decisionsive form of protection. It was a short tunic or shirt made of a
the court placed great weight on the subjective beliefs of themesh of linked chaif® It covered the knight's upper body and
agentgs? proved extremely effective against glancing blows from the

enemy’s swords and spears. By analogy, the voluntariness doc-

The CAAF disagreed with the service court’s conclusidn. trine of self-incrimination provides a similar protection. This
In doing so, the court emphasized that the determination ofdoctrine serves as a blanket protection that safeguard’s against
whether a person is a suspect is an objective test: “whether aoerced confessions. The concept of voluntariness entails ele-
reasonable person would consider someone to be a suspeatents of the common law voluntariness doctrine, due process,
under the totality of the circumstancé&."The CAAF felt that and compliance with Article 31(B}® Regardless of whether
the service court relied too “heavily on the fact that both . . . Miranda or Article 31(b) is implicated, a confession must be
agents testified they did not consider [the accused] to be a susroluntary to be valid; thus, a confession deemed coerced must
pect.™®* A review of the record by the CAAF led it to conclude be suppressed despite a validly obtained waiver in the first
that “a reasonable person under the circumstances would havestance® Generally, when determining whether a confession
considered [the accused] a suspect, requiring a rights’ adviseis voluntary, it is necessary to look to the totality of the circum-
ment pursuant to Article 31% stance to decide if the accused’s will was overbéthelhis

term, inUnited States v. Griffif*? the CAAF reaffirmed the

The CAAF’s decision irMuirhead stressed that although voluntariness test.
the subjective views of the interrogator may be relevant, they
carry little value when determining if a person is not a sus-

129. Muirhead 51 M.J. at 97.
130. Murihead 48 M.J. at 537.

131. Id. at 536(citing United States v. Haskins, 29 C.M.R. 181 (1960)). The court makes clear that a mere hunch of criminal activity is not satsfgthe
definition of a suspect under Article 31(b).

132. Id. The factors the court considered in determining that the accused was not a suspect were the agents’ beliefs thatwias actassdspect; the accused
belief that he was not a suspect; the stepdaughter’s version of the abuse in which she did not implicate the accusack ahdtther levidence incriminating the
accused.

133. Muirhead 51 M.J. at 98. The CAAF found that the error in admitting the confession materially prejudiced the accused. Theefotet,réhersed the service
court’s decision, and set aside the findings and sentddce.

134. Id. at 96.
135. Id. at 97.
136. Id. In reaching it's decision, the CAAF considered the facts that the emergency room physician suspected sexual abuse agertsidtihis suspicions, the
mother’s whereabouts was unknown, and the agents searched the accused’s house at 0250 hours, which was less than tweehghysicitie completed his

examination of the step-daughter.

137. 1d. at 96. In some cases, the subjective beliefs of the investigator may be appropriate to consider when the investigdietiene@¢hat the person was a
suspect.

138. 11 He WorLD Book EncyLorepia 350 (1997).

139. Lederersupranote 7, at 68.SeeUCMJ art 31(d) (LEXIS 2000). Article 31(d) states: “No statement obtained from any person in violation of this article, or
through the use of coercion, unlawful influence, or unlawful inducement may be received in evidence against him in aurginiayt@l.” The Analysis to MRE

304 (c)(2) lists examples of involuntary statements as those resulting from: inflection of bodily harm; threats of boditydwsitrgn of confinement or deprivation

of privileges; promises of immunity or clemency; and promises of reward or benefit. M@Pkinote 10, M.. R. B/ip. 304(c)(3) analysis, app. 22, at A22-10.

140. United States v. Bubonics, 45 M.J. 93 (1996) (declaring that the “Mutt and Jeff” interrogation techniques used bsogatoirgemproperly coerced the
accused’s statement).
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In 1991, the Air Force Office of Special Investigations (OSI) of the interrogation! If reliable, the expert’s testimony
investigated Staff Sergeant Griffin, the accused, for possiblewould possibly be relevant regarding the characteristics of the
indecent acts with his two-year old daughtérDue to a lack  accused. In the end, the CAAF agreed with the military judge.
of evidence, OSI closed the investigation. Several years laterThe false confession expert testimony was of questionable reli-
the accused requested to update his security clearance. Thability and relevance in determining whether the accused’s con-
involved a security investigation by the Defense Investigative fession was involuntary?

Service (DIS}* As part of the investigation, DIS questioned

the accused about the prior allegation of indecent acts. During Although not a pivotal decision that alters the voluntariness

the questioning, the accused admitted “that his daughter hadnalysis, theGriffin case illustrates a situation in which the

touched his erect penis in the bathroom on the occasion witdefense challenges the admissibility of a confession despite

nessed by his wife'* adherence to the procedural safeguards of Article 31(b) and
Miranda. More importantlyGriffin offers reassurance that the

The defense’s theory at trial was that the confession made taoluntariness doctrine stands at the ready to serve as a safe-
DIS was a coerced false confession. To support this theory, thguard. This case also highlights the importance of developing
defense proffered an expert in the area of psychology to opindacts from the surrounding circumstances that support your
that the accused was a compliant person and susceptible to sugesition. Defense counsel should always consider the volun-
gestivenes$'® The prosecution challenged the admissibility of tariness doctrine as a possible theory to challenge the admissi-
this testimony. The military judge excluded the defense bility of a confession, even when the government satisfies the
expert's testimony*” The service court upheld the military procedural protections of self-incrimination I&®.
judge’s ruling*4®

On appeal before the CAAF, the accused argued that the mil- Miscellaneous
itary judge abused his discretion when he excluded the expert's
testimonyt*® The court agreed with the accused that the gov- This section examines two self-incrimination cases that
ernment has the burden to show, by a preponderance of the evaddress procedural considerations vital to the admissibility of
dence, that the confession is volunt&Py.Further, the court  confession. Although not part of the exterior armor of self-
acknowledged that “[t]he voluntariness of a confession is deter-incrimination law, the procedural requisites nonetheless supply
mined by examining the totality of all the surrounding circum- an important safeguard. The first caghited States v.
stanceBl both the characteristics of the accused and the detailslones> defined what is required to have standing to challenge

141. Schneckloth v. Bustamonte, 412 U.S. 218 (1973).

142. 50 M.J. 278 (1999).

143. 1d. at 279. The accused’s wife initiated the investigation after she discovered that he was letting their two-year oldafeilgHisrgenitals.
144. 1d.

145. 1d. The questioning was done as part of a polygraph. Prior to the questioning, the accused waived his rights under Article 31(b).
146. I1d. at 282.

147.1d. The military judge determined that the expert’s testimony was not logically or legally relevant under the Supreme Cosit'sreDaipert v. Merrell
Dow Pharmaceuticaldnc., 509 U.S. 579 (1993)SeeMCM, supranote 10, M.. R. Evip. 401, 403.

148. Griffin, 50 M.J. at 278.

149. Id. at 284.

150. Id.; seeMCM, supranote 10, M.. R. B/ip. 304(e).
151. Griffin, 50 M.J. at 284.

152. Id. In affirming the service court’s decision, the court found that the basis of the expert’s testimony was too speculats/asdimaoiny “shed little light on
the question of whether [the accused] was coerced to confiesat 285.

153. SeeUnited States v. Campos, 48 M.J. 203 (1998) (holding that the accused’s confession was voluntary despite the accuseddbed)g medmposJudge
Sullivan, the author of the opinion, emphasizes that there are alternate theories to challenge the voluntariness ofa tatfessicshould counsel consider chal-
lenging the voluntariness of the confession, but counsel should also consider a challenge to the validity of the wdiwertofsfacify the challenge may waive
the issue.ld. at 207

154. 52 M.J. 60 (1999).
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a confession, and the second cddeited States v. Hal*® The court of criminal appeals affirmed the findings and sen-
examined the scope of the corroboration rule. tence, and the CAAF agreéd. The first issue the CAAF
addressed was whether the accused had standing to challenge
In Jones the accused was part of a conspiracy to submitthe self-incrimination violations against the three co-conspira-
false claims to the local finance offi¢€. The government  tors!¢® Relying on the Military Rules of Evidence and case law,
made an agreement with three of the co-conspirators (the minothe court concluded that the accused did not have standing to
offenders) so they would make statements implicating theobject to the testimony of the witness$&s.The court found
accused®” The government agreed to dispose of their casesthat, if any self-incrimination violations occurred, the viola-
with nonjudicial punishment if they would testify against the tions were procedural in nature and did not rise to the level of
accused® The co-consipirators were under the impression coercion and unlawful influencé® Had the government
that the government would eventually issue them formal grantsunlawfully coerced the statements from the co-conspirators,
of immunity for their testimon3t® The co-actors received non- then the accused would have standing to challenge the state-
judicial punishment, during which they admitted to their ments!®®
involvement in the conspiracy. The government, however,
never issued the immunity. As a result, when it came time for The CAAF's opinion inJonesneatly defined the rules of
them to testify at the Article 32 investigation, the co-conspira- standing as they relate to self-incrimination violations. Without
tors invoked their right to silence and did not tesfify.The guestion, the accused can always challenge the admissibility of
government informed the three co-conspirators that, if they dida statement he makes. However, when the challenge involves
not testify, it would consider court-martial action against a witness statement, the court distinguished between the degree
them?!®! They agreed to testify. of the self-incrimination violation the government committed
and the likelihood for relief. If the government fails to follow
the procedural requirements when interrogating the witness,
that is, fails to provide Article 31(b) ardiranda warnings
when triggered, then the accused lacks standing to challenge
the statement. If, however, the withess statement is made invol-
untary, that is, the product of government overreaching, then
the accused has standing to challenge the admissibility of the
witness’s statement and, depending on how egregious the over-
reaching is, may obtain relief. Therefore, when making self-

At trial, the accused moved to prevent the co-conspirators
from testifying, arguing that the actions of the government in
dealing with the three were unlawful command actions that vio-
lated their self-incrimination protections, which resulted in a
violation of due proces'$? The military judge “declined to
make a final ruling unless [the co-actors] were prosecutéd.”
In the end, the three testified against the acctféed.

155. 50 M.J. 247 (1999).

156. Jones 52 M.J. at 61.

157. 1d. at 62.

158. Id.

159. Id.

160. Id.

161. Id.

162. Id. at 63. The defense alleged that the government violated the co-conspirators’ rights under Article 31, the Fifth AmendtreSixdimndmendment.

163. Id. at 62.

164. Id.

165. Id. at 69.

166. Id. at 64. The court also discussed the actions by the government to determine if they arose to unlawful command actiiscubsitiis the court addressed
whether the government immunized the witnesses. Acknowledging that the witnesses did not have actual immunity, theuntedtthanhttiey did have informal
immunity. In reaching its decision, the court identifies the various ways in which a person can be immunized. Thisdseugsanh that accurately summarizes

the law pertaining to immunity.

167. 1d. SeeMCM, supranote 10, M. R. Evip. 301(b)(1). This rule states: “The privilege of a witness to refuse to respond to a question the answer to which may
tend to incriminate the witness is a personal one that the witness may exercise or waive at the discretion of thddvitness.”

168. Jones 52 M.J. at 64.

169. Id.
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incrimination challenges to witness statements, counsel shouldengths to analyze the nature of corroborative evidence, ensur-
look to the law of voluntariness to either support or attack theing that sufficient admissible evidence is considered for corrob-
issuet’® oration!” In United States v. Half® the CAAF solidified its
position that admissible corroborating evidence must be intro-
A procedural safeguard unique to the law of self-incrimina- duced to the fact-finder.
tion that pertains to confessions made by the accused is the cor-
roboration rulé’* Generally, the corroboration rule requires During a search of Private Hall's room, the command dis-
some corroboration of a confession before the confession camovered a “coffee bag containing what was later determined to
be considered as evidenté. Early in confession jurispru- be marijuana?”’ The command escorted Private Hall to the
dence, the Supreme Court proclaimed that the “concept of jus-CID office where he was questioned. After waiving his Article
tice” cannot support a conviction based solely on an out of court31(b) andMiranda rights, Private Hall confessed to using mar-
confessiort’® and that admissible corroborative evidence, in ijuana in March 19942 During a pretrial hearing, the military
addition to the confession, must be presented to the trier ofudge found that the command conducted an improper search.
fact!™ Moreover, military appellate courts have gone to great As such, the military judge suppressed the marijuana and part

170. See supraotes 139, 140, and 153, and accompanying text.
171. MCM,supranote 10, M.. R. E/ip. 304(g) analysis, app. 22, at A22-13.

172.1d. MiL. R. Bvip. 304(g). There are two separate aspects of MRE 304(g): (1) MRE 304(g)(2), which pertains to the military judge’s datesfradatjuate
corroboration; and (2) MRE 304(g)(1), which pertains to the introduction of corroborating evidence before the trier pétifitaly, MRE 304(g) states:

(g) Corroboration. An admission or a confession of the accused may be considered as evidence against the accused on the question of guilt
or innocence only if independent evidence, either direct or circumstantial, has been introduced that corroborates ttiectssehmigted to

justify sufficiently an inference of their truth. Other uncorroborated confessions or admissions of the accused thatmsaiNeshequire
corroboration may not be used to supply this independent evidence. If the independent evidence raises an inferenteocbfsivaérbut

not all of the essential facts admitted, then the confession or admission may be considered as evidence against thg adttusespent to

those essential facts stated in the confession or admission that are corroborated by the independent evidence. Carraitoegfiored for

a statement made by the accused before the court by which the accused is being tried, for statements made prior to aneonstympitin

the act, or for statements offered under a rule of evidence other than that pertaining to the admissibility of admissfessions.o

(1) Quantum of evidence needetihe independent evidence necessary to establish corroboration need not be sufficient of itself to establish
beyond a reasonable doubt the truth of facts stated in the admission or confession. The independent evidence need nafsecanty af

the truth of the essential facts admitted. The amount and type of evidence introduced as corroboration is a factordierde loptise trier

of fact in determining the weight, if any, to be given to the admission or confession.

(2) Procedure. The military judge alone shall determine when adequate evidence of corroboration has been received. Corroborating evidence
usually is to be introduced before the admission or confession is introduced but the military judge may admit evidentcelstasjeotrob-
oration.

Id.

173. SeeOpper v. United States, 348 U.S. 84 (1954) (holding that the corroboration rule applies to admissions in addition tmsoafestiat the government
must “introduce substantial independent evidence which would tend to establish the trustworthiness of the statsrasat®mith v. United States, 348 U.S. 147
(1954) (emphasizing the general rule that “an accused may not be convicted on his own uncorroborated confession”).

174. Smith 348 U.S. at 1530pper, 348 U.S. at 93 (finding that all evidence in addition to the confession or admission must establish guilt beyond a reasonable
doubt);seeMCM, supranote 10, M.. R. E/ip. 304(g). Military Rule of Evidence 304(g) states that “[a]n admission or a confession of the accused may be considered
as evidence against the accused on the question of guilt or innocence only if independent evidence, either direct otialytiam seen introduced that corroborates

the essential facts admitted to justify sufficiently an inference of their truth.” The reference to “direct and circurestdatiat” indicates that the corroborating
evidence must be admissibl€ee alsdVCM, supranote 10, R.C.M. 918] (identifying direct and circumstantial evidence as the type of admissible evidence the
trier of fact must consider when reaching a finding). Additionally, MRE 304(g)(1) clearly states that corroborating evitk¢heeamnsidered by the trier of fact

“in determining the weight, if any, to be given to the admission or confessionMiL. R. B/ip. 304(g)(1). Since the corroborating evidence must be presented to

the trier of fact, it must therefore be admissible evidence. Consequently, based on the plain language of MRE 304(gpnehedeahat: (1) corroborating evi-

dence must be admissible; and (2) corroborating evidence must be presented to the trier of fact.

175. SeeUnited States v. Duvall, 47 M.J. 189 (1997) (finding that admissible corroborating evidence must be introduced to therjattriited! States v. Cotrill,
45 M.J. 485 (1997) (finding that the accused’s pretrial statements were sufficiently corroborated); United States v. £&tiang9% (C.M.A. 1994) (looking to
the admissible corroborating evidence to determine if sufficient corroboration exists); United States v. Rounds, 30 MLJA.7898D) (focusing on the admissi-
bility of the corroborating evidence and whether it adequately corroborates the confession).

176. 50 M.J. 247 (1999).

177. Id. at 249.

178. Id.
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of the confession. The portion of Private Hall's confession thattrend, clarify a rule of law, or apply a recognized rule of law.
the military judge did not suppress pertained to the March 1994For example, irUnited States v. Bradlg§f the CAAF contin-
drug us€’® The only evidence introduced by the government ued to focus on the primary purpose of the questioning when
on the merits was Private Hall's confession; however, the mili- triggering the protections under Article 31(b). If the purpose of
tary judge, “without objection, considered the evidence on thethe questioning is not for a law enforcement or disciplinary rea-
motion as well as the evidence introduced on the merits,” wherson, Article 31(b) is not triggered, even when the circumstances
deliberating on finding&® are such that a senior questions a subordinate. Similarly, in the
area of corroboratiorlnited States v. Hafl” advances the
On appeal, the CAAF specified the issue of whether the mil-trend that the prosecution must introduce admissible corrobo-
itary judge erred in denying the defense motion to suppress Prirating evidence when also presenting the accused’s confession
vate Hall's confession based on a lack of sufficient to the fact-finder. United States v. Muirhe& illustrates the
corroborationt®* Relying on the evidence introduced by the CAAF’s attempt to clarify a rule of law. Specifically, the court
prosecution during the pretrial suppression hearing, the courgives unequivocal guidance that the test for determining
determined that there was adequate corroborative evidence prevhether a person is a suspect for purposes of Article 31(b) is an
sented to justify admissibility of the confessiéh. objective one. Overall, the courts make a conscientious effort
to apply the relevant source of self-incrimination protection to
The CAAF's decision iHall affirms the traditional protec- the facts presented.
tions afforded an accused under the corroboration rule. Not
only does it address the adequacy of corroborative evidence, The area that presents the most remarkable developments is
but also it supports the requirement to introduce admissible corthe Fifth Amendment. Itnited States v. Henderséf the
roborative evidence to the fact-finder. What savedHhi CAAF, either intentionally or unintentionally, gave counsel
case is the unique fact that the military judge, during the delib-ammunition to broaden the application of the ambiguous
eration on findings, considered the evidence introduced duringrequest for counsel rule to silence invocations and to the initial
the pretrial phas&® Absent this fact, the military judge would waiver stage of the interrogation. But the case that has the
have based the accused’s conviction solely on the confessiomotential to result in the most significant change in this source
which is impropet®* In his concurring opinion, Judge Effron of protection in thirty years ignited States v. Dickersoff If
makes clear that the prosecution must present admissible cotthe Supreme Court agrees with the Fourth Cir@iitkerson
roborating evidence to the trier of fact when introducing the could change the way federal investigators conduct interroga-
accused’'s confessieaven when the fact-finder is the military tions. Although the military will initially be insulated from
judge®® such a decision, it will be interesting to see what, if any, long-
range effects will impact military justice. Without question,
this case will be one of the most significant early Supreme
Conclusion Court decisions of the new century.

This year’s self-incrimination cases present few notable Regardless of the ebbs and flows of the courts’ analysis and
developments. In most cases, the courts perpetuate an existirgpplication of the protections of self-incrimination law, one

179. Id.
180. Id. The military judge found the accused guilty of the drug use.
181. Id. at 248.

182. Id. at 252. During the pretrial hearing, several witnesses testified that the accused used marijuana within months of Maitik W@@4enough evidence to
sufficiently corroborate the confession.

183. Id. Absent objection, the military judge “incorporated by reference the evidence received during the hearing on the supgiiessidd.m
184. SeeUnited States v. Duvall, 47 M.J. 189 (1997) (finding that admissible corroborating evidence must be introduced to therjact-find
185. Hall, 50 M.J. at 252.

186. 51 M.J. 437 (1999).

187. 50 M.J. at 247.

188. 51 M.J. 94 (1999).

189. 52 M.J. 14 (1999).

190. 166 F.3d 667 (4th Cir. 199@prt. granted 120 S. Ct. 578 (1999).
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basic principal remains trathis body of law provides the nec- armor provides crucial protection. If one of the pieces falters,
essary protection within the criminal justice system. Like the the system becomes vulnerable.
knight going into battle, each piece of the self-incrimination
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Are Courts-Martial Ready for Prime Time?
Televised Testimony and Other Developments in the Law of Confrontation

Major Edward J. O’'Brien
Professor, Criminal Law Department
The Judge Advocate General's School, United States Army
Charlottesville, Virginia

Introduction cuit television. Practitioners must understand the limitations
and rationale o€raig when expanding the use of remote live
The Confrontation Clause of the Sixth Amendmegniaran- testimony beyond child victims in child sexual abuse cases.

tees a criminal defendant the right to confront and cross-exam-
ine the witnesses against him. However, the right to confront Finally, this article reviews a recent development in the law
witnesses is not absolute. This article discusses recent develof hearsay. The Sixth Amendment’s Confrontation Clause does
ments in the law of confrontation, focusing on two common sit- not categorically prohibit the introduction of out-of-court state-
uations where the right to confront witnesses can be abridgedments. However, when an out-of-court statement is admitted
the introduction of hearsay statements without producing theagainst the accused in a criminal trial and the declarant does not
declarant to testify at trial; and the testimony of victims and wit- appear to testify, a confrontation issue arises. The proponent
nesses from a remote location. must show that the out-of-court statement is sufficiently reli-
able to satisfy the Confrontation ClauUselhis article will

On 6 October 1999, the President signed Executive Ordemreview a recent case decided by the United States Supreme
13,140?% which included several changes to tlanual for Court,Lilly v. Virginia,” which addressed the reliability of state-
Courts-Martial (MCM).® Executive Order 13,140 included ments against penal interest.
new rules and procedures for taking remote testimony from
child victims or witnesses. These changes borrowed heavily

from the United States CodeTlhe drafters of the federal statute Remote Live Testimony
and military rules have attempted to codify the United States
Supreme Court’s holding iMaryland v. Craig’ Executive Order 13,140 amended Military Rule of Evidence

(MRE) 611 by adding a new subsection, MRE 61%(M)ilitary
This article reviews the Court’s holding and analysis in Rule of Evidence 611(d) prescribes rules governing the remote

Craig and evaluates the new changes taMtiM usingCraig's live testimony of childred. In cases involving the abuse of a
analysis and holding The result clearly shows that the new child or domestic violence, the military judge shall allow a
changes to th®ICM go beyond the facts and holdingGnaig. child victim or witness to testify from an area outside the court-

Practitioners must be careful when applying the new rules.room if the judge makes certain findinjsRemote testimony
Military judges should continue to approach remote testimony will be used if the judge finds that a child is unable to testify
issues by focusing on the findings requiredGrgig. If a because of one of four reasons: fear, a substantial likelihood
judge’s findings satisfy the requirementsGraig, the findings that the child will suffer emotional trauma from testifying, the
will also satisfy the new rules. A military judge can make find- child suffers from a mental or other infirmity, or conduct by the
ings that satisfy the requirements of the new rules but violateaccused or defense counSel.
constitutional law.
The executive order created a new Rule for Courts-Martial

This article also reviews recent cases that expand the use diR.C.M.) 914A, to prescribe procedures for taking remote tes-

remote live testimony by video teleconference and closed cir-timony!? Rule for Courts-Martial 914A provides that the mili-

1. “In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against in$. ®nsT. amend. VI.
2. Exec. Order No. 13,140, 64 Fed. Reg. 55,115 (1999).

3. ManuaL For CourTsMARTIAL, UNITED StATES (1998) [hereinafter MCM].

4. Seel8 U.S.C.S. § 3509 (LEXIS 2000).

5. 497 U.S. 836 (1990).

6. SeeOhio v. Roberts448 U.S. 56 (1980).

7. 527 U.S. 116 (1999).
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tary judge will decide how remote testimony will be taken, but The rule also provides minimum procedures the judge must fol-
two-way closed circuit television should normally be uSed. low.*

8. Military Rule of Evidence 611 is amended by inserting the following new subsection at the end:

(d) Remote live testimony of a child.

(1) In a case involving abuse of a child or domestic violence, the military judge shall, subject to the requirementgioh{@psdc
this rule, allow a child victim or witness to testify from an area outside the courtroom as prescribed in R.C.M. 914A.

(2) The term “child” means a person who is under the age of 16 at the time of his or her testimony. The term “abudé rokarchil
the physical or mental injury, sexual abuse or exploitation, or negligent treatment of a child. The term “exploitatioohigaomography
or child prostitution. The term “negligent treatment” means the failure to provide, for reasons other than poverty, adeguktihing, shel-
ter, or medical care so as to seriously the physical health of the child. The term “domestic violence” means an offasses thatdhement
the use, attempted use, or threatened use of physical force against a person and is committed by a current or formergpougeapdian
of the victim; by a person with whom the victim shares a child in common; by a person who is cohabiting with or has cotrathieedietim
as a spouse, parent, or guardian; or by a person similarly situated to a spouse, endanger parent, or guardian of the victim.

(3) Remote live testimony will be used only where the military judge makes a finding on the record that a child is wesilfjeino t
open court in the presence of the accused, for any of the following reasons:

(A) The child is unable to testify because of fear;

(B) There is substantial likelihood, established by expert testimony, that the child would suffer emotional trauma fyimg; testif
(C) The child suffers from a mental or other infirmity; or

(D) Conduct by an accused or defense counsel causes the child to be unable to continue testifying.

(4) Remote live testimony of a child shall not be utilized where the accused elects to absent himself from the courtomarnceac
with R.C.M. 804(c).

Exec. Order No. 13,140, 64 Fed. Reg. 55,115, 55,118.

9. A*“child” is a person who is under the age of sixteen at the time of his or her testichony.

10. Id.
11. I|d. 64 Fed. Reg. at 55,118-19.
12. The following new rule is inserted after R.C.M. 914:
Rule 914A. Use of remote live testimony of a child
(a) General procedures. A child shall be allowed to testify out of the presence of the accused after the military jedymimesidhat the
requirements of Mil. R. Evid. 611(d)(3) have been satisfied. The procedure used to take such testimony will be detehmimdiddry judge

based upon the exigencies of the situation. However, such testimony should normally be taken via a two-way closed/Sicnisystem.
At a minimum, the following procedures shall be observed:

(1) The witness shall testify from a remote location outside the courtroom;

(2) Attendance at the remote location shall be limited to the child, counsel for each side (not including an accusedypores);
operators, and other persons, such as an attendant for the child, whose presence is deemed necessary by the military judge;

(3) Sufficient monitors shall be placed in the courtroom to allow viewing and hearing of the testimony by the militatiyguaigised,
the members, the court reporter and the public;

(4) The voice of the military judge shall be transmitted into the remote location to allow control of the proceedings; and
(5) The accused shall be permitted private, contemporaneous communication with his counsel.

(b) Prohibitions. The procedures described above shall not be used where the accused elects to absent himself fraontheucsuiaint
to R.C.M. 804(c).

Id. 64 Fed. Reg. at 55,116.

13. Id.
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The executive order also amended R.C.M. 804 by redesig-criminal trial from a remote location. The accused, Sandra Ann
nating subsection (c) as subsection (d) and creating a new sulraig, was convicted of the sexual abuse of a six-year old girl.
section (c)> The new subsection (c) allows the accused to The child victim testified against Craig via one-way closed cir-
voluntarily leave the courtroom during the witness’s testimony cuit televisior?® The Court noted:
to preclude the use of the remote testimony proceduiéthe

accused makes this election, the child’s testimony will be trans- [O]ur precedents confirm that a defendant’s
mitted to a remote location where the accused can view it. The right to confront accusatory witnesses may
accused will also have private, contemporaneous communica- be satisfied absent a physical, face-to-face
tion with his defense counskél. confrontation at trial only where denial of
such confrontation is necessary to further an

These new rules closely resemble federal*faviMilitary important public policy and only where the
Rule of Evidence 611(d) and 18 U.S.C. § 3509 codify the reliability of the testimony is otherwise
United States Supreme Court’s decisioMaryland v. Craig!® assured!
However, MRE 611(d) and 18 U.S.C. § 3509 expand the use of
remote testimony beyond the use approve@raig. A brief The Court established three requirements before the Constitu-
review ofCraig is necessary to understand the impact and dan-tion’s preference for face-to-face confrontation can be dimin-
gers of MRE 611(d). ished.

First, the government must make an adequate showing of
necessity. To satisfy the necessity requirement, the trial court
must make three case-specific findings of fact. The trial court
must find that the proposed procedure is necessary to protect

Maryland v. Craig

In Craig, the Supreme Court upheld the use of one-way
closed circuit television to allow a child victim to testify in a

14. |d. The witness shall testify from a remote location outside the courtroom. Attendance at the remote location shall betfiendkititccounsel for each side

(but not an accused proceedipg s6, equipment operators, and other persons deemed necessary by the judge (for example, an attendant for the child). Sufficien
monitors shall be placed in the courtroom to allow the judge, the accused, the court members, the court reporter andotivéepudalid hear the testimony. The

voice of the judge shall be transmitted to the remote location so the judge can control the proceeding. Finally, theathasedsvate, contemporaneous com-
munication with his defense counsel.

15. Rule for Courts-Martial 804 is amended by redesignating the current subsection (c) as subsection (d) and insertisecéfier(s) the following new subsec-
tion (c):

(c) Voluntary absence for limited purpose of child testimony.

(1) Election by accused. Following a determination by the military judge that remote live testimony of a child is approptiate
to Mil. R. Evid. 611(d)(3), the accused may elect to voluntarily absent himself from the courtroom in order to precludeftpemasdures
described in R.C.M. 914A.

(2) Procedure. The accused’s absence will be conditional upon his being able to view the witness’ testimony from aatwonote loc
Normally, a two-way closed circuit television system will be used to transmit the child’s testimony from the courtroorccisstsalocation.
A one-way closed circuit television system may be used if deemed necessary by the military judge. The accused wilhatterilEripate,
contemporaneous communication with his counsel. The procedures described herein shall be employed unless the accuadchbaingade
and affirmative waiver of these procedures.

(3) Effect on accused’s rights generally. An election by the accused to be absent pursuant to subsection (c)(1) enafisecfitict
the accused’s right to be present at the remainder of the trial in accordance with this rule.

Id. 64 Fed. Reg. at 55,115.

16. Id.

17. 1d.

18. Seel8 U.S.C.S. § 3509 (LEXIS 2000). This section codifies the Child Victims’ and Child Witnesses’ Rights Act, which wasasnpatedf the Omnibus
Crime Control Act of 1990Seelieutenant David A. BergeRroposed Changes to Rules For Courts-Martial 804, 914A and Military Rule of Evidence 611(d)(2): A
Partial Step Towards Compliance with the Child Victims’ and Child Witnesses’ Rights SAatend aw., June 1999, at 19-2@&ee alsdJCMJ art. 36 (LEXIS 2000).
“[TIrial . . . procedures . . . for cases . . . triable in courts-martial . . . may be prescribed by the President bynsegeiatioshall, so far as he considers practicable,
apply the principles of law . . . generally recognized in the trial of criminal cases in the United States districtlcourts.”

19. 497 U.S. 836 (1990).

20. Id. at 840-43. The named victim, as well as three other children whom Craig allegedly abused were allowed to testify \rawstdséal/ision. Id. at 842-43.

21. Id. at 850.
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the welfare of the particular child witness who seeks to testify trier of fact?® The Court stated “[t]hat the face-to-face confron-
without face-to-face confrontation. Stated another way, thetation requirement is not absolute does not, of course, mean that
trial court must find that the particular witness would suffer it may easily be dispensed witf."The reliability of the testi-
emotional trauma if forced to testify in the conventional man- mony received in the absence of face-to-face confrontation
ner. The trial court must also find that the emotional traumamust be assured by the presence of the other elements of con-
would be caused by the presence of the accused and not by tHeontation.

formal courtroom setting. “Denial of face-to-face confronta-

tion is not needed to further the state interest in protecting the The language of MRE 611(d) and R.C.M. 914A raise several
child witness from trauma unless it is the presence of the defenissues because they go well beyond the facts and loGiaaf.

dant that causes the traunia.Finally, the trial court must find  We will analyze the provisions of these new rules to try to iden-
that that “the emotional distress suffered by the child witness intify the state interest involved, why the provision is necessary
the presence of the defendant is more tth@minimusi.e., to further the state interest, and how the testimony’s reliability
more than ‘mere nervousness or excitement or some reluctancis guaranteed.

to testify . . . ."%®

Second, the proposed procedure must be necessary to further Military Rule of Evidence 611(d)
an important state interest. The important public policy served
by the Maryland statute reviewed by the Supreme Court in  Military Rule of Evidence 611(d)(3) provides that,
Craig was “to safeguard the physical and psychological well- “[rflemote live testimony will be used only where the military
being of child victims by avoiding, or at least minimizing, the judge makes a finding on the record that a chilchible to tes-

emotional trauma produced by testifyirfd. The Court held tify in open courin the presencef the accused? for one of
four reasons. The requirement that the child be unable to testify

if the State makes an adequate showing of codifiesCraig’s requirement that the distress be more tthan
necessity, the state interest in protecting child minimus. Military Rule of Evidence 611’s requirement that the
witnesses from the trauma of testifying in a child be unable to testify is similar to the requirement of the
child abuse case is sufficiently important to Maryland statute reviewed i@raig. In Craig, the statutory
justify the use of a special procedure that per- procedure could only be used if the emotional trauma was inca-
mits a child witness in such cases to testify at pacitating?® In Craig, the Court did not decide the minimum
trial against a defendant in the absence of showing of emotional trauma required for the use of special
face-to-face confrontation with the defen- procedures because the standard specified in the Maryland stat-
dant?® ute clearly met constitutional standafdsSimilarly, MRE

611(d)(3) requires that the child be incapacitated, or unable to

Finally, the proposed procedure must guarantee the reliabil-testify. Military Rule of Evidence 611(d)’s required showing of
ity of the testimony. The Court said that the combined elementshe level of distress also meets constitutional standards.
of the right to confrontation ensure that evidence admitted
against an accused is reliable. The Court identified the ele- Military Rule of Evidence 611(d)(3) requires that the child
ments of confrontation as physical presence in the courtroom irbe unable to testify in the presence of the accused. This may be
the presence of the defendant, the witness’s oath, cross-examiess than the required showing of necessity announdasig.
nation, and the observation of the witness’s demeanor by thdn Craig, the Court required that the trial court find that the

22. 1d. at 856.

23. Id.

24. |d. at 854.

25. Id. at 855.

26. Id. at 846.

27. 1d. at 850.

28. SeeExec. Order No. 13,140, 64 Fed. Reg. 55,115, 55,118 (1999) (emphasis &keed)sd 8 U.S.C.S. § 3509(b)(1)(B) (LEXIS 2000). “The court may order
that the testimony of the child be taken by closed-circuit television . . . if the court finds that the child is unabiieitodesh court in the presence of the defendant.”

Id.

29. The Maryland statute required a determination that the child witness would suffer “serious emotional distress suchilthabtimot reasonably communicate.”
Craig, 497 U.S. at 856.

30. Id.
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child witness would be traumatized, not by the courtroom gen-tress caused by testifying in the presence of the accused in a

erally, but by the presence of the defendant. child abuse case. To comport withaig, the fear must cause
emotional distress and the fear must be of the acétidéthis

Denial of face-to-face confrontation is not provision is used in a case other than a child sexual abus# case,
needed to further the state interest in protect- or if a child victim testifies from a remote location based on fear
ing the child witness from trauma unless it is (and not emotional trauma), the proponent of the witness will
the presence of the defendant that caused the have to identify the state interest being promoted and explain
trauma. In other words, if the state interest why these procedures are necessary to further the state interest
were merely the interest in protecting child because fear (independent of emotional trauma) does not fall
witnesses from courtroom trauma generally, under the state interest found sufficiently important to justify
denial of face-to-face confrontation would be the derogation of the right of confrontationGnaig.
unnecessary because the child could be per-
mitted to testify in less intimidating sur- Military Rule of Evidence 611(d)(3)(B) provides that remote
roundings, albeit with the defendant live testimony will be used in those cases in which the military
present? judge makes a finding that a child is unable to testify in open

court in the presence of the accused because of a substantial
Clearly, Craig requires the emotional distress to be caused bylikelihood, established by expert testimcfiyhat the child
the presence of the defendant. Military Rule of Evidence would suffer emotional trauma from testifyiffigThis formula-
611(d)(3) only requires the child to be unable to testify in the tion may require less than the showing of necessity required by
presence of the accused. The preposition is important. Unde€raig. In Craig, the Court said “[t]he trial court must also find
MRE 611(d)(3) and R.C.M. 914A, a child, who is so trauma- that the child witnesaould be traumatizechot by the court-
tized by the formal trappings of the courtroom that she couldroom generally, but by the presence of the defendanthe
not testify, would be required to testify via closed circuit televi- Maryland statute reviewed @raig required “that the child wit-
sion from a remote location. This would satisfy MRE nesswill suffer ‘serious emotional distress such that the child
611(d)(3), but violateCraig. Military Rule of Evidence cannot reasonably communicaté’™The Court did not speak
611(d)(3) must be read to require the trauma be caused by thi terms of “substantial likelihoods.” If a trial judge does not
presence of the accused to be consistent with the constitutionatarefully make his findings, it is possible to satisfy the require-
law. Military judges must be careful to make this finding on the ments of MRE 611(d) and still violatraig.
record.
Military Rule of Evidence 611(d)(3)(C) provides that remote

Military Rule of Evidence 611(d)(3)(A) provides that live testimony will be used in those cases in which the military
remote live testimony will be used when the military judge judge makes a finding that a child is unable to testify in open
makes a finding that a child is unable to testify in open court incourt in the presence of the accused because the child suffers
the presence of the accused because of*fetnis language is  from a mental or other infirmity. To the extent that this provi-
substantially the same as the United States €o@eaig does sion allows alternative procedures to be used without a showing
not discuss fearCraig approved of diminishing the right of of emotional trauma to the witness, this provision is constitu-
confrontation to protect child victims from the emotional dis- tionally untested. I€raig, the Court upheld Maryland’s statu-

31. Id.
32. Id.
33. Exec. Order No. 13,140, 64 Fed. Reg. at 55,118.

34. “The court may order that the testimony of the child be taken by closed-circuit television . . . if the court fihdscthilt is unable to testify in open court in
the presence of the defendant, for any of the following reasons: (i) The child is unable to testify because of feaC.L&WBHI(b)(1)(B) (LEXIS 2000).

35. Cases that have used remote testimony under 18 U.S.C.S. § 3509(b)(1)(B) involved fear of the defendant that causedaemati®@e@United States v.
Rouse, 111 F.3d 561 (8th Cir. 1997); United States v. Carrier, 9 F.3d 867 (10th Cir. 1993); United States v. Farley,1292(E@t Cir. 1993).

36. See supraote 8. Military Rule of Evidence 611(d) requires the use of R.C.M. 914A’s procedures in cases involving abuse of a ciildstitdvéblence. By
definition, “cases involving abuse of a child” includes physical abuse and child neglect.

37. The requirement for expert testimony is not a constitutional requirement, but experts are normally used to prove thetemotinSee, e.g.United States
v. Anderson, 51 M.J. 145 (1999).

38. Exec. Order No. 13,140, 64 Fed. Reg. at 55,56218 U.S.C.S. § 3509(b)(1)(B)(ii).
39. Maryland v. Craig, 497 U.S. 836, 856 (1990) (emphasis added).

40. Id. (emphasis added).
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tory procedure for receiving testimony via one-way closed the use of a two-way closed circuit television system. The
circuit television based on the state’s interest in protecting childUnited States Code provides that “the conaty order that the
witnesses fronthe trauma of testifying in a child abuse cése. testimony of the child be taken by closed-circuit televisisn.”
The government may have an interest in securing testimonyRule for Courts-Martial 914A provides that after the military
from children with infirmities, but this is a different interest judge has determined that the requirements of MRE 611(d)(3)
than the one considered@raig. Craig clearly required a link  have been satisfied, the judge will determine the procedure to
between the emotional trauma suffered by the child and thebe used based on the exigencies of the situétiorhe rule
presence of the accus&dThis provision may not survive con- states a preference for two-way closed circuit televi§iand
stitutional review if the infirmity is not linked to the accused the rule specifies that “[t]he witneskall testify from a remote
because the proposed procedure would not be necessary to fulecation outside the courtroom’” The United States Code
ther the important state interest. gives trial judges the option of using closed circuit television;
the new Rule for Courts-Martial requires the trial judge to have
Military Rule of Evidence 611(d)(3)(D) provides that the child witness testify from a remote location, with a prefer-
remote live testimony will be used when the military judge ence for closed circuit televisidh.
makes a finding that a child is unable to testify in open court in
the presence of the accused because of conduct by an accusedBetween 1990, whe@raig was decided, and 1999, when
or defense counsel. This provision appears to be based on theéxecutive Order 13,140 was signed, military courts sanctioned
waiver of the Sixth Amendment right to confrontation by the the use of several methods for preventing emotional distress to
accused® Arguably, the requirements bfaryland v. Craigdo child witnesses. They include the use of partitiSigving the
not apply to this provision. witness testify with her back to the accused but facing the judge
and couns€el having the witness testify with her profile to the
Judges and practitioners should make sure that the judge’sccused! the whispemethod3? and combinations of these
findings satisfy the requirements bfaryland v. Craig. By procedure$® In all of these procedures, the child witness testi-
making findings that satisfy the requirementsGshig, the fied inside the courtroom.
judge will satisfy the requirements of MRE 611(d). As noted,
however, it is possible to satisfy MRE 611(d), yet still violate Does R.C.M. 914A's mandate for testimony from outside the
Craig. courtroom mean that these procedures can no longer be used?
Probably not. Use of the R.C.M. 914A procedures depends on
. a finding that the requirements of MRE 611(d)(3) have been
Impact On Other Substitutes For Face-To-Face satisfied. One of the requirements of MRE 611(d)(3) is that the
Confrontation judge find on the record that theHild is unable to testify in
A big difference between 18 U.S.C. § 3509 and R.C.M. open court in the presence of the accuSédMilitary Rule of
914A is the amount of discretion the trial judge has in directing Evidence 611's requirement that the child be unable to testify is

41. Id. at 855.
42. See supraote 22 and accompanying text (explaining the requirements for a showing of necessity).

43. Cf. United States v. Paaluhi, 50 M.J. 782 (N.M. Ct. Crim. App. 1999) (finding the accused waived his right to confrontatiarwithess’s unavailability was
a direct result of the actions of the accused).

44. 18 U.S.C.S. § 3509(b)(1)(B) (LEXIS 2000) (emphasis added).

45. The analysis to R.C.M. 914A, together with R.C.M. 914A(a)(1), makes it clear that the judge’s discretion is limitedtteousiay closed circuit television or
one-way closed circuit televisiorseeMCM, supranote 3, R.C.M. 914A analysis (1998); Exec. Order No. 13,140, 64 Fed. Reg. 55,115, 55121 (1999).

46. MCM,supranote 3, R.C.M. 914A(a)SeeExec. Order No. 13,140, 64 Fed. Reg. at 55,116.

47. MCM,supranote 3, R.C.M. 914A(a)(1); Exec. Order No. 13,140, 64 Fed. Reg. at 55,115-16 (emphasis added).

48. Another alternative is a videotaped deposition. Under federal law, a district court judge can order a videotaped idesitioihusing remote live testimony.
18 U.S.C.S. § 3509 (b)(2). The 1999 changes tdtBbI did not include the videotaped deposition opti&eeExec. Order No. 13,140, 64 Fed. Reg. at 55, Bée
alsoBerger,supranote 18, at 28 (arguing the military should adopt the videotaped deposition provisions of the Child Victims’ and ChildSMRigrgseAct).

49. United States v. Batten, 31 M.J. 205 (C.M.A. 1990).

50. United States v. Thompson, 31 M.J. 168 (C.M.A. 1990).

51. United States v. Williams, 37 M.J. 289 (C.M.A. 1993).

52. The child victim whispered her answers to her mother who repeated the answers in open court. The mother was centiéiguteeanUnited States v. Romey,
32 M.J. 180 (C.M.A.).
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similar to the requirement of the Maryland statute reviewed in Constitution was satisfied. Similarly, if R.C.M. 914A is not
Maryland v. Craig® In Craig, the Court did not decide the the exclusive legal authority for using extraordinary methods of
minimum showing of emotional trauma required for the use of testimony, military judges could use special procedures such
special procedures because the standard specified in the Maryhat the witness could testify inside the courtroom when the
land statute clearly met the constitutional standafsb, a child judge finds the witness would suffer emotional distress that is
witness could suffer some emotional distress moredhanin- more tharde minimusbut less than disabling.
imus®” but the distress may not be so severe as to prevent her
from being able to testify. In this case, R.C.M. 914A would not
apply, and the court-martial could use special procedures where ExpandingMaryland v. Craig
the witness testifies from within the courtroom.
United States v. Shab&zrepresents an attempt to expand

This result assumes that R.C.M. 914A is not the exclusivethe use of remote live testimony. $habazzthe trial judge
legal authority for using alternative forms of testimony. In allowed a key government witness, Mrs. White, to testify via
Marx v. Texas® the Texas Supreme Court held, although the video teleconference (VTC) from San Diego, California; the
legislature prescribed a specific alternative testimonial proce-trial was in Okinawa, Japan. Mrs. White was an adult witness
dure under certain defined circumstances, the court was free téo an assault. Mrs. White reluctantly agreed to return to Japan
develop different procedures under other circumstances, ago testify but changed her mind at the last mifitit&ince the
long as the different procedures comported with the Constitu-government had no authority to subpoena Mrs. White to return
tion>® A Texas statute provided for testimony by closed circuit to Japan, the government requested permission to take her tes-
television by victims of the crimes for which the defendant is timony via VTC. The military judge rejected the idea of mov-
on trial if thevictim of the offense waanderthirteen years of  ing the trial to California, and claimed that VTC was preferable
age® In Marx, the victim-witness was allowed to testify by to using former testimofi§or a depositiof® Mrs. White testi-
way of closed circuit television even though she was thirteenfied via VTC.
years old. Moreover, a witness, who was not a victim of the
offense for which Marx was being tried, was also allowed to  The Navy-Marine Corps Court of Criminal Appeals set
testify by closed circuit televisiol. The court found no statu-  aside the finding of guilty of the charge related to Mrs. White's
tory violation because the statute did not apply. Since the trialtestimony. The court found the accused’s right to confront Mrs.
judge made the requisite findings of necessity, the United State§Vhite was violated because the trial judge failed to ensure the

53. SeeUnited States v. Anderson, 51 M.J. 145 (1999) (using screens and closed circuit teledsiersonis a good case for practitioners to read because the
opinion includes extensive portions of the record of trial where the judge made findings of fact based on the testimgoyeshthent’s expert witness, where the
judge described the procedures that would be used, and where the judge instructed the members concerning the specidlepmgagzkdesThese extracts may
be helpful to counsel and judges when making the factual record supporting the finding of necessity, fashioning an gmpagliate and instructing the panel
members.

54. MCM,supranote 3, ML. R. B/ip. 611(d)(3); Exec. Order No. 13,140, 64 Fed. Reg. 55,115, 55,118 (1999) (emphasis added).

55. The Maryland statute required a determination that the child witness would suffer “serious emotional distress suchilthatthnot reasonably communicate.”
Maryland v. Craig, 497 U.S. 836, 856 (1990).

56. Id.

57. To get an idea of just how minintd minimusnay be, seblarx v. Texas987 S.W.2d 577 (Tx.gert. deniegd120 S. Ct. 574 (1999). “If the lower court’s opinion
in this case is in the ballpark, the ‘minimum showing’ required is no showing at all, and in all abused-child-witnesssdaeastthexception has swallowed the
constitutional rule.”"Marx, 120 S. Ct. at 574 (Scalia, J., dissenting from a denial of certiorari).

58. Marx, 987 S.W.2d at 577.

59. Id. at 583.

60. Id. at 579 (emphasis added).

61. Id.

62. Id. at 580-81.

63. 52 M.J. 585 (N.M. Ct. Crim. App. 1999).

64. Id. at 590.

65. An interesting remark considering there was no former testimony by this witdeas591 n.6.

66. Id.at 590-91.
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reliability of her trial testimon$’ During trial, and again after  court stated, “[t|here are various interests that must be balanced
trial, the defense counsel objected to Mrs. White'’s testimony against the defendant’s right of confrontation, including the
because he could hear a voice at the VTC site coaching the witGovernment’s ‘strong interest in effective law enforcement,’
ness® The court faulted the trial judge for not enforcing a clear [citing Ohio v. Roberts448 U.S. 56 (1980)] . . . the state’s com-
protocol to control the remote site, for not immediately inquir- pelling ‘interest in the physical and psychological well-being of
ing into the matter when the judge heard a voice at the remote minor victim,’ [citation omitted] and the ‘societal interest in
site repeating questions to the witness, and for not fully devel-accurate factfinding.”™ Nonetheless, taking Mrs. White’s tes-
oping the amount of coaching the witness received at the posttimony via VTC was not necessary to further any of these state
trial Article 39(a) sessioff. interests.

The court did not address the more fundamental question of The government certainly has a strong interest in effective
whether taking the testimony of an adult eyewitness via VTC islaw enforcement. But unlik®hio v. Robertd’ in Shabazzthe
necessary to further an important state intefestvhile the government’s witness was available to testify. The problem
right to confront witnesses is a fundamental right, it is not abso-was the government could not force her to appear in court
lute. The right to confront witnesses may be abridged towhere the government wanted to try the caseRdberts the
accommodate important state interéstslowever, abrogating  witness could not be located and subpoeradnlShabazzthe
the confrontation right must be necessary to further the impor-government had other options. The trial could have been held
tant state intere$t. Whenever a court deviates from the com- in California or the witness could have been deposed. The trial
mon form of confrontation, the court must ensure the reliability judge rejected these options without comniénBecause the
of the testimony® In Craig, the important state interest upon government had other options to procure the testimony of Mrs.
which the Court based its decision was the interest in protecting/NVhite, receiving the testimony via VTC was not necessary to
child witnesses from the trauma of testifying in child abuse further this important state interest. Similarly, receiving testi-
cases* The procedure only furthered the state’s interest if the mony by VTC is not necessary to vindicate the societal interest
procedure was necessary in the particular case in which the pran accurate fact-finding because the government had other ways
cedure was proposed. If the trial court made a case-specifito receive the testimony. The state interest in protecting minor
showing of necessity (that is, that the child would be trauma-children does not apply in this case; Mrs. White was an adult.
tized), then the court could constitutionally use alternate proce-The interest this arrangement furthered is the government inter-
dures that eliminate the trauma but preserve the reliability of theest in avoiding administrative inconvenience and delay. This
evidence’® interest, however, is not important enough to trump an explicit

constitutional right.

In Shabazzneither the trial court nor the appellate court
identified which state interest justified abridging the accused’s  Another case that expands the use the remote live testimony
right to confrontation. Moreover, the court did not discuss how in criminal cases i®Jnited States v. Gigant. Gigante was
the use of VTC was necessary to further the state interest. Theonvicted of racketeering, conspiracy to commit murder, and

67. Id. at 594.
68. Id. at 591-92.
69. Id. at 594.

70. “Assuming that the use of VTC was necessary in thiswasgonetheless find that the appellant’s Sixth Amendment right to confront Mrs. White was violated
when the military judge failed to ensure the reliability of her testimony . ld. (emphasis added).

71. Chambers v. Mississippi, 410 U.S. 284, 295 (1973).

72. Maryland v. Craig, 497 U.S. 836, 852 (1990).

73. 1d. at 857.

74. 1d. at 855.

75. Id. at 857.

76. United States v. Shabazz, 52 M.J. 585, 593 (N.M. Ct. Crim. App. 1999).
77. 448 U.S. 56 (1980).

78. Id. at 59-60.

79. Shabazz52 M.J. at 591 n.7.
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conspiracy to commit extortion in connection with the criminal the Confrontation Clause reflectspeefer-

activity of La Cosa Nostra. The government called six former encefor face-to-face confrontation at trial . .
members of the Mafia as witnesses against Gigante. One wit- . a preference that “must give way to consid-
ness’s testimony was taken via two-way closed circuit televi- erations of public policy and the necessities
sion from a remote location. The witness was a participant in of the case” . . . our precedents confirm that a
the Federal Witness Protection Program and, at the time of trial, defendant’s right to confront accusatory wit-
was in the final stages of an inoperable, fatal cancer. Medical nesses may be satisfied absent a physical,
experts testified that it would be medically unsafe for the wit- face-to-face confrontation at trial only where
ness to travel to New York for testimony, but not life-threaten- denial of such confrontation is necessary to
ing 8 further an important public policy and only
where the reliability of the testimony is oth-
The trial judge based his decision on the judge’s inherent erwise assured.
power under Federal Rules of Criminal Procedure 2 and 57(b)
to conduct a criminal trial in a just mani&fThe trial judge did The critical inquiry inCraig was whether the use of Mary-

not make findings that these procedures were necessary to futand’s statutory one-way closed circuit television procedure
ther an important public policy. The appellate court noted thewas necessary to further an important state int&reghe bal-
classicCraig formulation-the Confrontation Clause may be ance of the opinion discusses whether Maryland’s procedure
satisfied absent face-to-face confrontation at trial where thesufficiently preserved the other elements of the confrontation
denial of face-to-face confrontation is necessary to further anright, whether the proffered state interest in protecting child
important public policy and only where the reliability of the tes- victims is sufficiently important to justify the abridgment of the
timony is otherwise assurebut held thaCraig’s formulation defendant’s confrontation right, and what showing of necessity
was intended to constrain the use of one-way closed circuit teleis required before abridging the defendant’s right. Nothing in
vision® “Because [the trial judge] employed a two-way sys- the opinion limits this analysis to the use of one-way closed cir-
tem that preserved the face-to face confrontation celebrated byuit television. Nothing in the opinion indicates that this anal-
Coy, it is not necessary to enforce t@eaig standard in this  ysis does not apply to two-way closed circuit television.
case.? The court noted the trial judge could have ordered a
deposition to preserve the witness’s testimony, and that the two- The court’s distinction between one-way and two-way
way closed circuit television procedure afforded greater protec-closed circuit television is a distinction without a difference.
tion of the right to confrontation than a deposition. Therefore, Craig addresses the permissibility of eliminating the constitu-
the court reasoned, use of this procedure did not deny Gigantéonal requirement for face-to-face confrontation in the pres-
the right to confrontatiof?. ence of the accused. Although two-way closed circuit
television allows the witness to see the accused on television
The court’s assertion that th€raig standard is only  while testifying, neither process allows for face-to-face con-
designed to constrain the use of one-way closed circuit televi-frontation in the presence of the accusedCiaig, the Court
sion is questionabl®. To limit Craig to its facts, one must emphasized the importance of face-to-face confrontation in the
ignore most of the opinion. K@raig, the Court noted that: presence of the accus®&dThe language and logic of the opin-
ion make clear that any derogation of the confrontation right by
any method must satisfy the standard enunciat€ntaig.*

80. 166 F.3d 75 (2d Cir. 199%prt. denied120 S. Ct. 931 (2000).

81. Id. at 78-80.

82. Id. at 80.

83. Id. at 80-81.

84. Id. at 81.

85. Id. at 81-82.

86. The court’s assertion igantethat the two-way closed circuit television procedure afforded greater protection of the right to confrontation than andepositio
would is also questionable. @raig, the court identified the elements of the right of confrontation: physical presence, oath, cross-examination, and observation
demeanor by the trier of fact. Maryland v. Craig, 497 U.S. 836, 846 (1990). In a deposition that is videotaped, the evitesssdamined while under oath in the
physical presence of the accused. The trier of fact can observe the witness’'s demeanor while testifying. When a twd-gu@yitltdevision system is used, the
witness testifies under oath, subject to cross-examination, and the trier of fact can observe the witness’s demeanothdHwitree®s,does not testify in the physical
presence of the accused. A videotaped deposition therefore protects the right to confrontation better than two-wayuitdsébisian.

87. Id.

88. Id. at 852.
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Justice Scalia dissented from the denial of certiordvianx dant’s brother, violated Benjamin Lilly’s right to confront wit-

v. Texas. nesses, but they could not agree on a rationale. To determine
the impact ofLilly, one must understand the differences

| dissented irCraig, because | thought it sub- between the three approaches the Court took.
ordinated the plain language of the Bill of
Rights to the “tide of prevailing current opin- In December 1995 three meBenjamin Lilly, his brother
ion.” [citations omitted] | do not think the Mark, and Mark’s roommatéroke into a home and stole
Court should ever depart from the plain liquor, guns and a safe. The next day, they robbed a small coun-
meaning of the Bill of Rights. But when it try store and shot at geese with their stolen weapons. When
does take such a step into the dark it has an their vehicle broke down, they abducted a man and stole his car.
obligation, it seems to me, to clarify as soon They drove the man to a deserted area and killed him. The trio
as possible the extent of its permitted depar- committed two additional robberies before being appre-
ture® hendec?®

In Marx, Gigante andShabazztrial courts tested the limits of While being interrogated by police, Mark Lilly made several

Craig and the Sixth Amendment’s Confrontation Claulbhti- incriminating statements. He admitted that he stole liquor dur-

mately, the United States Supreme Court will have to decideing the initial burglary and a twelve-pack of beer in a later rob-
how far trial courts can go to accommodate withesses who canbery. Mark admitted he was present during the robberies and
not or will not testify in the conventional manner. Until then, the murder. Mark said that his brother, Benjamin, instigated the
practitioners and judges should be very careful when derogatearjacking and was the one who shot the viéfim.

ing the accused’s confrontation right. Practitioners and judges

must understand the limits and rationaleGohig. Before When Benjamin Lilly went to trial, the state called Mark as
allowing remote testimony by an adult witness, or in a case nota witness. When Mark invoked his privilege against self-
involving child sexual abuse, the proponent of the remote testi-incrimination, the state offered the statements Mark made to the
mony must be able to identify the state interest involved, howpolice as statements against penal interest. The court admitted
the use of remote testimony furthers the state interest, and howhe statements over defense objectforlhe jury convicted

the remote testimony will otherwise assure the reliability of the Benjamin Lilly and recommended the death penalty, which the
testimony. court imposed®

The Supreme Court of Virginia found that the statements fell
Confrontation and Hearsay within the statement against penal interest exception to the Vir-
ginia hearsay rule. Moreover, the Supreme Court of Virginia
In Lilly v. Virginia,®? the United States Supreme Court con- found that this exception to the hearsay rule is a firmly-rooted
sidered whether the exception to the hearsay rule for statementsxception to the Virginia hearsay ruife.The United States
against penal interest is a firmly-rooted hearsay exception.Supreme Court reviewed the case to determine whether Mark
Lilly is a complicated opinion. All nine justices agreed that the Lilly’s statements fall within a firmly-rooted hearsay exception
admission of out-of-court statements by Mark Lilly, the defen- for purposes of satisfying the Sixth Amendment Confrontation

89. id. “We have recognized, for example, that face-to-face confrontation enhances the accuracy of factfinding by reducing trewisketsa will wrongfully
implicate an innocent personld. at 846. The Court citedoy v. lowa “It is always more difficult to tell a lie about a person ‘to his face’ than ‘behind his back.’ .
.. That face-to-face presence may, unfortunately, upset the truthful rape victim or abused child; but by the same tat@rfaumayand undo the false accuser, or
reveal the child coached by a malevolent adult.” Coy v. lowa, 487 U.S. 1012, 1019-20 (1988). “There is something deematurentizat regards face-to-face
confrontation between accused and accuser as ‘essential to a fair trial in a criminal proseddtiahI017.See Craig497 U.S. at 846-47.

90. See supranotes 49-53 for cases where courts have applie@rig analysis to cases not involving one-way closed circuit television.

91. Marx v. Texas, 120 S. Ct. 574 (1999) (Scalia, J., dissenting from a denial of certiorari).

92. 527 U.S. 116 (1999).

93. Id. at 125.

94. Id.

95. Id. The defense objected on two grounds. First, the statements were not against Mark’s penal interest because they shiketd Berijiamin Lilly and
Mark’s roommate. Second, admission of the statements violated the Confrontation Clause of the Sixth Amendment, whidhdmpdre¢ed against the states
through the Fourteenth Amendment.

96. Id.

97. Id.
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Clause® A plurality of the Court held that these statements did What is a firmly-rooted hearsay exception?
not fall within a firmly-rooted hearsay exception and the admis-
sion of the statements violated Benjamin Lilly’s constitutional

right to confrontatiort?

Justice Stevens described what makes a hearsay exception a
firmly-rooted hearsay exception.

We now describe a hearsay exception as
“firmly-rooted” if, in light of “longstanding
judicial and legislative experience,” [citation
omitted] it “rest[s][on] such [a] solid founda-
tio[n] that admission of virtually any evi-
dence within [it] comports with the substance
of the constitutional protection.” [citations

The Confrontation Clause does not prohibit the introduction
of all hearsay statements. However, when a prosecutor offers
an out-of-court statement and the declarant does not testify, the
Confrontation Clause is implicated. The Supreme Court has
created and refined a methodology for analyzing the constitu-
tionality of hearsay statemerits.

[T]he veracity of hearsay statements is suffi-
ciently dependable to allow the untested
admission of such statements against an
accused when (1) “the evidence falls within a
firmly-rooted hearsay exception” or (2) it
contains “particularized guarantees of trust-
worthiness” such that adversarial testing
would be expected to add little, if anything,
to the statements’ reliability*

omitted] This standard is designed to allow
the introduction of statements falling within
a category of hearsay whose conditions have
proven over time ‘to remove all temptation to
falsehood, and to enforce as strict an adher-
ence to the truth as would the obligation of an
oath’ and cross-examination at trial. . . .
Established practice, in short, must confirm
that statements falling within a category of

hearsay inherently “carr[y] special guaran-
tees of credibility” essentially equivalent to,
or greater than, those produced by the Con-
stitution’s preference for cross-examined
trial testimony®®

Justice Stevens, writing for a four-justice plurality, found
that statements against penal interest offered by a prosecutor to
establish the guilt of an alleged accomplice of the declarant did
not fall within a firmly-rooted hearsay exception. Moreover,
the plurality doubted that statements given under conditions
that implicate the core concerns of the eldparteaffidavit Justice Stevens pointed out that the “against penal interest”
practice could ever be reliable enough to satisfy the Confronta-exception to the hearsay rule is not premised on the declarant’s
tion Clause without adversarial testiffg. Mark Lilly’s state- inability to reflect before making the statem#&fit.He noted
ments implicated the core concerns of #éxeparteaffidavit that the exception is of “quite recent vintag®."As a result of
practice because the statements were given to the police durinthe shallowness of the legislative and judicial experience with
a custodial interrogation, and the defendant did not get anthis exception, and a long line of cases that declare accom-
opportunity to cross examine the declarant at trial. plices’ confessions that incriminate others “presumptively

98. Id. at 127.
99. Id. at 136.

100. White v. lllinois, 502 U.S. 346 (1992); Idaho v. Wright, 497 U.S. 805 (1990); Bourjaily v. United States, 483 U.S8T),Jdited States v. Inadi, 475 U.S.
387 (1986); Ohio v. Roberts, 448 U.S. 56 (1980).

101. Lilly, 527 U.S. at 127. This article will refer to the second prong of this test as the residual trustworthiness test.

102. “The primary object of the [Confrontation Clause] was to prevent depositierparteaffidavits, such as were sometimes admitted in civil cases, being used
against the prisoner in lieu of a personal examination and cross examination of the witness . . . .” Mattox v. Unite86Stats237, 242 (1895). Tlea parte
affidavit practice was an abuse common in England in the 16th and 17th Century.

In 16th—century England, magistrates interrogated the prisoner, accomplices, and others prior to trial. These interesgatitersied only
for the information of the court. The prisoner had no right to be, and probably never was, present. . . . At the tfjaldtfelias usually
given by reading depositions, confessions of accomplices, letters, and the like; and this occasioned frequent demarigsrigr thehpre
his ‘accusers,’ i.e., the withesses against him, brought before him face to face” . . . .The infamous trial of Sir WghenrRdlarges of treason
in 1603 in which the Crown’s primary evidence against him was the confession of an alleged co-conspirator (the confespiodiates r
before trial and probably had been obtained by torture) is a well-known example of this feature of English criminal procedure.

White 502 U.S. at 361 (Thomas, J., concurring in part and concurring in the judgment) (citations omitted). Undpatteaffidavit practice, prosecutors proved
their cases by presenting out-of-court statements without giving the accused the opportunity to cross-examine the d&dakdlht($27 U.S. at 127.

103. Lilly, 527 U.S. at 127-28.

104. Id.
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unreliable,*the Court held that accomplices’ confessions that Clause. According to these two justices, the Confrontation
inculpate others are not within a firmly-rooted hearsay excep-Clause extends only to witnesses who testify at trial and to
tion.1” The Court also noted that this category of statements‘extrajudicial statements only insofar as they are contained in
included statements that function similarly to those used in theformalized testimonial material, such as affidavits, depositions,
ancientex parteaffidavit systent® prior testimony, or confession$?¥ Justice Scalia characterized
the admission of Mark Lilly’s statements as a “paradigmatic
Confrontation Clause violatiof* because Mark Lilly made
The Residual Trustworthiness Test the out-of-court statements to the police during a custodial
interrogation and the prosecutor did not make Mark available
Justice Stevens evaluated Mark Lilly’'s statements under thefor cross-examination. Such statements resemble the abusive
second prong of thRobertstest, even though the Virginia practice of trial byex parteaffidavit.
Supreme Court did not perform this part of the anal{f8is.
Hearsay that does not fall with a firmly-rooted hearsay excep- Chief Justice Rehnquist, joined by two other justices, agreed
tion can be reliable enough to satisfy the Confrontation Clausethe statements at issue violated the Confrontation Clause.
“[w]hen a court can be confident . . . that ‘the declarant’s truth- However, Chief Justice Rehnquist wrote that it was unneces-
fulness is so clear from the surrounding circumstances that thesary for the Court to decide the issue of whether statements
test of cross-examination would be of marginal utility . .21%™  against penal interest fall within a firmly-rooted hearsay excep-
Because Mark was in custody, made his statements under policeéon. The Chief Justice argued that the statements at issue were
supervision, responded to leading questions, had a motive toot against the declarant’s penal inteféstTherefore, the
exculpate himself, and was under the influence of alcohol, theCourt did not have to decide if the Confrontation Clause allows
Court concluded the statements were not so reliable that adverthe admission of a “genuinely self-inculpatory statement that
sarial testing would add nothing to their reliabifity. Since also inculpates a codefendant . 1¢."The Chief Justice would
Mark Lilly’s statements failed both prongs of the test, the leave open the possibility that statements against penal interest
Supreme Court reversed the decision of the Virginia Supremeto fellow prisoner8’” and confessions to family members are
Courtt? reliable enough to satisfy the Confrontation Clatfse.

Justice Scalia and Justice Thomas concurred in the judgment Although the Court’s Confrontation Clause jurisprudence is
separately, but share a similar view of the Confrontation not much clearer aftdrilly than before.illy, the case contains

105. Id. at 131.
106. Id.
107. Id. at 133.
108. Id. at 131. See supraote 102 and accompanying text (describingeth@arteaffidavit system).
109. Id. at 133.
Neither [the Virginia Supreme Court] nor the trial court analyzed the confession under the second proRglmértsequiry, and the discus-

sion of reliability cited by the Court . . . pertained only to whether the confession should be admitted under state lesarsstyunder the
Confrontation Clause. Following our normal course, | see no reason for this Court to reach an issue upon which the $oslié moayoass.

Id. at 141 (Rehnquist, C.J., concurring in the judgment).

110. Id. at 134.

111. Id. at 136.

112. Id.

113. Id. at 138 (Scalia, J., concurring in part and concurring in the judgment).
[The Ohio v. Robertanalysis] implies that the Confrontation Clause bars only unreliable hearsay. Although the historical concern with trial
by affidavit and anonymous accusers does reflect concern with the reliability of the evidence against a defendant, trek&auseistinc-
tion based on the reliability of the evidence presented. Nor does it seem likely that the drafters of the Sixth Amencideehtaermit a

defendant to be tried on the basiggrfparteaffidavits found to be reliable. . . . Reliability is more properly a due process concern. There is no
reason to strain the text of the Confrontation Clause to provide criminal defendants with a protection that due procgs®vlieadiiem.

White v. lllinois, 502 U.S. 346, 363-64 (1992) (Thomas, J., concurring in part and concurring in the judgment).

114. Lilly, 527 U.S. at 138.
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several helpful tips for practitioners. Trial and defense counselhave not been subjected to adversarial testitigTherefore,
must understand the narrowness of the category of statementatements in the third category that are made independent of
Lilly affects. Statements against penal interest are a subset afovernmental influence may be reliable enough to rebut the
statements against intere’d?t. Statements against the presumption of unreliability. The Chief Justice specifically
declarant’s pecuniary or proprietary interests are not affected byreserved judgment on this issue when the statement against
Lilly. The plurality inLilly subdivided statements against penal penal interest was made to a fellow prisoner or to a family
interest into three categories: (1) voluntary admissions againstnember. The approach of Justices Scalia and Thomas also per-
the declarant; (2) exculpatory evidence offered by the defensamits admission of statements in the third category when the
to show the declarant committed the crime; and (3) statementgovernment was not involved in the making of the statement;
offered by the prosecution to prove the guilt of an alleged Justices Scalia and Thomas would not apply the Confrontation
accomplice of the declaralit. The statements inlly fall into Clause to extrajudical statements not contained in formalized
this third category. Statements that fall into the first two cate- testimonial material. Trial counsel should continue to offer
gories are not affected Hylly.??* As a result, the only state- statements against penal interest in those cases in which the
ments affected bkilly are statements made by a declarant that statements were made to someone who is not a government
incriminate a co-actor when the prosecution offers the state-official.
ment at the co-actor’s trial.

Trial and defense counsel must also understand the prece-

In reality, however, even a subset of the statements whichdential value ofLilly. The plurality concluded statements

fall into the third category may be unaffected bily. against penal interest do not fall within a firmly-rooted hearsay
Although the plurality concluded that statements against penalexception in Part IV. Parts Ill, IV, and V of Justice Stevens’
interest do not fall within a firmly-rooted hearsay exception, the opinion are not the opinion of the Court. Nevertheless, it is
plurality left open the possibility that some statements in the unlikely that the Court will find that statements against penal
third category could pass the residual trustworthiness?est. interest fall within a firmly-rooted hearsay exception in the
The plurality noted that statements in the third category are prefuture!?* Statements that fall within a firmly-rooted hearsay
sumptively unreliable and that it is highly unlikely that the pre- exception are statements which are made under “conditions
sumption can ever be rebutted when the “government is[which] have proven over time ‘to remove all temptation to
involved in the statements’ production . . . and [the statementsfalsehood, and to enforce as strict an adherence to the truth as

115.
When asked about his participation in the string of crimes, Mark admitted that he stole liquor during the initial burtfiatytenstole a 12-
pack of beer during the robbery of the liquor store. . . . He claimed, however, that while he had primarily been drinkingr fi&¢injamin
Lilly] and Barker [Mark Lilly’s roommate] had ‘got some guns or something’ during the initial burglary. . . . Mark said rtkext iged pulled

a gun in one of the robberies. He further insisted that petitioner had instigated the carjacking and that he (Markyé&lidhitihg to do with
the shooting’ of DeFilippis. . . . In a brief portion of one of his statements, Mark stated that [Benjamin Lilly] was the amewbDeFilippis.

Id. at 124-25.
116. Id. at 140.
117. SeeDutton v. Evans, 400 U.S. 74 (1970).
118. Lilly, 527 U.S. at 141.
119. SeeMCM, supranote 3, ML. R. Bvip. 804(b)(3).
120. Lilly, 527 U.S. at 128.
121. Statements in the first category are generally admissible under MRE 801(d)(2)(A). Since the accused is the deelaaotctnfrontation issue. Joint trials
could raise special problem&eeBruton v. United States, 391 U.S. 123 (1968). Statements in the second category do not raise a confrontation issue because th
statements are offered by the defenSeeChambers v. Mississippi, 410 U.S. 284 (1973) (illustrating the admission of statements in the second category).
122.
This, of course, does not mean, as the CHIEF JUSTICE and Justice Thomas erroneously suggest . . . that the ConfrontatipasElRease

“blanket ban on the government’s use of [nontestifying] accomplice statements that incriminate a defendant.” Rathemi¢amaphat the
Government must satisfy the second prong ofdh® v. Robertfcitation omitted] test in order to introduce such statements.

Lilly, 527 U.S. 133 n.5.
123. Id. at 135.

124. SedUnited States v. Gomez, 191 F.3d 1214, 1222 (10th Cir. 1999) (holding statements against penal interest do not fathhtirivoasd hearsay exception).
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would the obligation of an oath’ and cross-examination at adefendant’s conviction because the government violated her
trial.”*% For example, excited utterances and statements madeght to confrontation. Gomez was charged with conspiracy
for the purpose of receiving medical treatment were found toand possession with intent to distribute over fifty kilograms of
fall within firmly-rooted hearsay exceptiof®. The condition marijuana. To prove its case, the government called a co-con-
that removes all temptation to falsehood from the declarant ofspirator, who testified pursuant to a plea agreement, and the
an excited utterance is the stress caused by the excitement ofgovernment presented two written confessions inculpating the
startling event. The condition that guarantees the reliability of defendant from two other co-conspirators. Citirildy v. Vir-
statements made for the purpose of medical treatment is thginia, the court held these two written statements against inter-
expectation of receiving medical treatment. Statements againsést did not fall into a firmly-rooted hearsay exceptiGnThe
penal interest are not “based on the maxim that [the] statementsourt also held these statements did not have sufficient indicia
are made without a motive to reflect on the legal consequencesf reliability to satisfy the residual trustworthiness tést.
of one’s statement . . .27 Moreover, they are not made in sit-
uations that remove the temptation to lie because it is against This case is helpful to practitioners because the court dis-
the declarant’s interests to be untrutiféil. cussed ten factors used in analyzing the statements’ reliability
when conducting the residual trustworthiness test. The factors
Trial counsel must be prepared to satisfy the residual trust-the court discussed were: the amount of detail in the statement,
worthiness test when offering statements against penal interestvhether the statement was coerced, whether the declarant was
Trial counsel must understand that the particularized guaran-in a position to have personal knowledge of the events, whether
tees of trustworthiness must come from the circumstances surthe statement was given soon after the events, whether there
rounding the making of the stateméft. Corroborating was a reason for the declarant to retaliate against the defendant,
evidence that verifies the truth of the contents of the statementvhether there was an offer of leniency, the declarant’s
is irrelevant*® The standard for admission under the residual demeanor, whether the second declarant saw the written state-
trustworthiness test is high. To satisfy the residual trustworthi-ment of the first declarant, the declarant’s character for truthful-
ness test, the statements must be as reliable as statements tima#tss, and whether the statement was strongly against the

fall within a firmly-rooted hearsay exceptiéf. Trial counsel declarant’s interesf® Trial counsel can use these factors to
must be prepared to show that the conditions surrounding thelemonstrate the reliability of proffered hearsay from the cir-
making of the statements removed all temptation to lie. cumstances surrounding the making of the statement.

In a recent caséJnited States v. Gomé% the 10th Circuit Finally, counsel must evaluatiited States v. JacoB%in

Court of Appeals applied thelly decision and reversed the light of Lilly andGomez.In Jacobs the Court of Appeals for

125. Lilly, 527 U.S. at 128.

126. White v. lllinois, 502 U.S. 346 (1992).
127. Lilly, 527 U.S. at 128.

128. Id.

129. The relevant circumstances “include only those that surround the making of the statement and that render the dieciaintyoathy of belief.” Idaho v.
Wright, 497 U.S. 805, 819 (1990).

130. Lilly, 527 U.S. at 135.

131. “Because evidence possessing ‘particularized guarantees of trustworthiness’ must be at least as reliable as ettefnndedafirmly rooted hearsay excep-
tion . . . we think that evidence admitted under the former requirement must similarly be so trustworthy that advemnsgriabtédtadd little to its reliability.”
Wright, 497 U.S. at 821.

132. 191 F.3d 1214 (10th Cir. 1999).

133. Id. at 1222.

134. 1d. at 1223.

135. Id. at 1222-23.

136. 44 M.J. 301 (1996). The CAAF held that statements against penal interest fall within a firmly-rooted hearsay elcaypdicer, the CAAF remanded the
case to The Judge Advocate General of the Air Force to determine which parts of the declarant’s statement were trupasaif-inotiew ofWilliamson v. United
States 512 U.S. 594 (1994). Iwilliamson the Supreme Court held the hearsay exception for statements against interest “does not allow admission of non-self-
inculpatory statements, even if they are made within a broader narrative that is generally self-inculpatory.” On renmiaRdrtieeCdurt of Criminal Appeals found

that parts of the declarant’'s statement were not self-inculpatory and were erroneously admitted. However, the Air Fotoeddbererror harmless. The CAAF
affirmed the decision of the Air Force court. United States v. Jacobs, 48 M.J. 208 (1998).
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the Armed Forces (CAAF) held that declarations against penalcreate new dangers for violating the confrontation rights of a
interest fall within a firmly-rooted hearsay exceptiéh.The criminal defendant. The law is clear in the area of child sexual
CAAF’s holding inJacobsis vulnerable in light oLilly. First, abuse cases. A military judge need only do what military
the statements at issueJacobswere made by an accomplice judges have been doing for ten years: make sure the court’s
to police in a custodial interview. The statements fall within the findings satisfy the requirementsifiryland v. Craig In other

third sub-category of statements against penal interestcontexts, the law is just beginning to evolve. A military judge
described byilly. Second, the CAAF’s opinion ilacobscon- who allows remote live testimony of a witness in a case not
tains no analysis. The court held statements against penal inteinvolving child sexual abuse must be sure to identify the impor-
est fall within a firmly-rooted hearsay exception based on thetant state interest served by the remote testimony. The judge
weight of authority*® The court did not evaluate the legislative must also make findings that the remote testimony is necessary
and judicial experience with this category of hearsay to deter-to further the important state interest and assure the reliability
mine if the conditions surrounding the making of the statementsof the remote testimony.

“have proven over time ‘to remove all temptation to falsehood,

and to enforce as strict an adherence to the truth as would the Trial counsel and defense counsel must recognize the Con-
obligation of an oath’ and cross-examination at tri&l."The frontation Clause issue that arises when the government offers
CAAF based its decision on the fact that six circuit courts of hearsay against an accused soldier and the declarant does not
appeals treated declarations against penal interest as a firmlytestify at trial. Statements against penal interest are difficult
rooted hearsay exception and only two circuits didtfio©ne because the setting in which they are made may make the dif-
of the circuits that considered declarations against penal interference when the defense challenges their admission. Trial
est as a firmly-rooted hearsay exception was the 10th Circuitcounsel must be careful offering statements against penal inter-
The 10th Circuit no longer views statements against penal interest in those cases in which the declarant made the statement to
est as firmly-rooted hearsay in viewlolly.?* To the extenta  the police. Nevertheless, trial counsel should not over react to

plurality opinion can overrule a prior casdly probably over- Lilly v. Virginia. Trial counsel should continue to offer state-
rulesJacobs. As Gomezdemonstrates, the rationale for the ments against penal interest that are not made to government
court’s holding inJacobsis no longer valid. officials. In all cases, trial counsel must be prepared to demon-

strate the reliability of out-of-court statements against penal
interest from the circumstances surrounding the making of the
Conclusion statements. Defense counsel must be prepared to oppose these
statements. Cross-examination “is beyond any doubt the great-
The 1999 changes to tiMCM create new ways to protect estlegal engine ever invented for the discovery of tridthiT'he
child victims and child witnesses from the trauma of testifying defense should not lightly surrender the right of confrontation.
in court. Unfortunately, the recent changes toNt@&M also

137. Jacobs 44. M.J. at 306.

138. Id.

139. Lilly v. Virginia, 527 U.S. 116, 128 (1999).
140. Jacobs 44 M.J. at 306.

141. CompareUnited States v. Gomez, 191 F.3d 1214 (10th Cir. 1999) (holding statements against penal interest do not fall withioetéichhigarsay exception)
with Jennings v. Maynard, 946 F.2d 1502 (10th Cir. 1991) (holding statements against penal interest do fall within a firmlyaseteexception).

142. LarRY S. PzNER & ROGERJ. Dopb, CROSSEXAMINATION : SCIENCE AND TECHNIQUES2 (1993) (quoting 5 W¥moRre, Evibence § 1367 (Chadborn Rev. 1794)).
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New Developments in Sentencing: A Year of Fine Tuning

Major Timothy C. MacDonnell
Professor, Criminal Law Department
The Judge Advocate General's School, United States Army
Charlottesville, Virginia

The past year in sentencing has seen a lot of activity. Theand military judge. The change to Article 19 will affect only
President signed an executive order changing the definition ofthose cases where the charges are referred on or after 1 April
aggravation evidenceCongress changed the maximum autho- 2000.
rized period of confinement that can be adjudged by a special
court-martial? The Court of Appeals for the Armed Forces At first glance it would seem that the special courts-matrtial
(CAAF) decided over a dozen cases addressing sentencingust got a new set of teeth, a set twice as large as the old ones.
issues. Despite all this activity however, the sentencing land-This, however, is not the case. Congress has authorized the
scape has not dramatically changed. Some of the prominenPresident to increase the maximum punishment permissible at
terrain features have been given greater definition, Congressa special courts-martial but the President has not yet &cted.
action has set in motion changes yet to come, but this past yeddnder Article 19, Congress sets the maximum punishments
was one of fine-tuning and not overhauling. This article permissible at a special court-martial, but the President may
addresses the statutory changes and rule changes along wifiarther limit the punishmenfsUnder R.C.M. 201(f)(2)(B), the
case law developments in sentencing over the last year, begirPresident has limited the maximum period of confinement and
ning with the statutory and rule changes. forfeitures to six months. Until the President chooses to change

R.C.M. 201(f)(2)(B), the tooth size of the special court-martial
will remain the same.
Statutory and Rule Amendments
The next major event affecting sentencing was the President

There were two major events this past year that affect thesigning Executive Order 13,140. Executive Order 13,140
statutes and rules in the area of military sentencing. First, Conamended th#lanual for Courts-Martia(MCM), changing the
gress amended Article 19 of the Uniform Code of Military Jus- definition of aggravation evidence under R.C.M. 1001()(4).
tice (UCMJ)? Second, the President signed Executive Order This new definition affects only those cases where charges were
13,140, which changed the definition of aggravation evidencereferred on or after 1 November 1999 here have been two
under Rule for Courts-Martial (R.C.M.) 1001(b)(4). sentences added to the present definition of aggravation evi-

dence.

On 5 October 1999, Congress amended Article 19 of the
UCMJ by changing the maximum authorized period of confine-  The first comes directly from the discussion section of
ment and forfeitures that a special court-martial could adjudge.R.C.M. 1001(b)(4) and appears immediately after the first sen-
Congress increased that period from a maximum of six monthgence of R.C.M. 1001(b)(4):
to one yeaf. Congress also stated that any non-bad conduct dis-

charge special courts-martial where the authorized confinement Evidence in aggravation includes, but is not
or forfeitures could exceed six months would require a verba- limited to, evidence of financial, social, psy-
tim record of trial and a qualified and detailed defense counsel chological, and medical impact on or cost to

1. Exec. Order No. 13,140, 64 C.F.R. 55,115 (1999).

2. 10 U.S.C.S. § 819 (LEXIS 2000).

3. Id.
4. Id.
5. Id.

6. Information Paper, LTC Denise Lind, Office of The Judge Advocate General, subject: 1999 Amendments to UCMJ Article $91@@ON(@nN file with
author).

7. 10U.S.C.S. §819.
8. Exec. Order No. 13,140, 64 C.F.R. 55,115 (1999).

9. Id. 64 C.F.R. at 55,120.
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any person or entity who was the victim of an the object of the offense because of the actual

offense committed by the accused and evi- or perceived race, color, religion, national

dence of significant adverse impact on the origin, ethnicity, gender, disability, or sexual

mission, discipline, or efficiency of the com- orientation of any persom.

mand directly and immediately resulting

from the accused’s offense. This language expressly recognizes that when an accused com-

mits a crime out of hate for a particular gender, race, or national
The new analysis section to thRECM provides no explana-  origin, that motivation will be admissible as aggravation evi-
tion for the change, stating only that “R.C.M. 1001(b)(4) was dence. The new analysis section toM@M provides a good
amended by elevating to the Rule language that heretoforeexplanation of why this sentence has been added to R.C.M.
appeared in the Discussion to the Rule Although the new  1001(b)(4):
analysis to R.C.M. 1001(b)(4) does not explain why this change

was made, the Preamble to €M may. According to the The additional “hate crime” language was
Discussion of Section 4 to the Preamble, the various discus- derived in part from section 3A1.1 of the

sions that accompany the R.C.M. and punitive articles are con- Federal Sentencing Guidelines, in which hate
sidered supplementary materials and thus “[d]o not create crime motivation results in an upward adjust-
rights or responsibilities that are binding on any person, party, ment in the level of offense for which the

or entity . . . . Failure to comply with matter set forth in supple- defendant is sentencé&d.

mentary materials does not, of itself, constitute erfor.”
Thus this additional sentence was added to try and keep pace
Before this change, the Discussion to R.C.M. 1001(b)(4) hadwith changes in federal sentencing.
no binding effect on judges. By elevating the Discussion to
R.C.M. 1001(b)(4) to the Rule itself, the language of the former  Does this change anything? The answer is yes, but not as
Discussion is now binding on the judge and all parties to themuch as one would expect. The reason this amendment proba-
court-martial. bly will not have a significant impact is that evidence of the
motive of an accused to commit a crime was already admissible
The next question to be answered is what is the practicalunder R.C.M. 1001(b)(4). The pre-Executive Order 13,140
impact? It is unlikely that many judges were ignoring the Dis- definition of aggravation allowed the trial counsel to introduce
cussion to R.C.M. 1001(b)(4). The Discussion merely elabo-“any aggravating circumstance directly relating to or resulting
rated, in a common sense manner, on the basic definition ofrom the offenses of which the accused has been found
aggravation evidence contained in R.C.M. 1001(b)(4): “any guilty.”*®* A reasonable interpretation of R.C.M. 1001(b)(4) is
aggravating circumstances directly relating to or resulting from that the motive of an accused to commit a crime directly relates
the offenses of which the accused has been found gtfilty.”  to the crime. Apart from a common sense analysis of R.C.M.
there were judges who made it a habit of ignoring the Discus-1001(b)(4), there is a case on point.
sion to R.C.M. 1001(b)(4), their days of doing that are over, at
least for those crimes that were referred to trial on or after 1  United States v. Zimmermddeals with the admissibility of
November 1999. an accused’s motive, under R.C.M. 1001(b)(4), to commit a
crime. InZimmermanthe accused pled guilty to conspiracy
The second new sentence in R.C.M. 1001(b)(4) is the fol-and larceny of military property. The stolen military property

lowing: included ammunition, flares, tear gas, artillery simulators, M-
16 magazines, and various weapons. The accused admitted in
In addition, evidence in aggravation may a stipulation of fact that he and his co-conspirators “were moti-
include evidence that the accused intention- vated by an extremist philosophy and held white supremacist
ally selected any victim or any property as views.”® One of the issues in the case was whether the military

10. Id. at 55,116.

11. Id. 64 C.F.R. at 55,121 (detailing changes to the Analysis accompanyiktathel for Courts-Martia).
12. ManuaL For CourTsMARTIAL, UNITED STATES, pt. |, 1 (1998) [hereinafter MCM].

13. Id. R.C.M. 1001(b)(4).

14. Exec. Order No. 13,140, 64 C.F.R. at 55,116.

15. MCM, supranote 12, R.C.M. 1001(b)(4).

16. Id.

17. 43 M.J. 782 (Army Ct. Crim. App. 1996).

79 MAY 2000 THE ARMY LAWYER « DA PAM 27-50-330



judge properly instructed the panel that the accused’s motive to Government’s Case
commit the crime was aggravation evidence. The court stated
“Evidence that appellant was motivated by white supremacistPersonal Data and Character of Prior Service of the Accused:
views when he wrongfully disposed of stolen military muni- R.C.M. 1001(b)(2)
tions to what he believed was a white supremacist group consti-
tutes aggravating circumstances that directly related to the The CAAF decided two cases in the area of evidence admis-
offense.® sible under R.C.M. 1001(b)(2). Those cases Wrieed States
v. Clementg! andUnited States v. GammaoftsClementedeals

After consideringZimmermarand a common sense reading with the admissibility of letters of reprimand, whiBmmmons
of the 1998 version of aggravation evidence, it seems that theleals with the admissibility of records of non-judicial punish-
new “hate crime” language in R.C.M. 1001(b)(4) is not going ment (NJP). Of the two cas€dementas the more significant,
to have much impact. The new language is, however, of valuewith a broader impact on the overall interpretation of R.C.M.
It demonstrates to the American public that the military con- 1001(b)(2).
demns hate crimes just as much as the civilian world does. It
also may benefit government counsel where, but for this new The issue irClementavas whether the judge abused his dis-
language, a judge would be tempted to keep out evidence otretion by admitting two letters of reprimand into evidence over
hate crime motivation under Military Rule of Evidence (MRE) defense objection. The accused pled guilty to six specifications
40320 of attempted larceny, thirteen specifications of larceny, and one

specification of larceny of the m&fdDuring the pre-sentencing

Although the new language under R.C.M. 1001(b)(4) has phase the government introduced two letters of reprimand, both
not dramatically changed the types of evidence the governmenpredating the trial by at least a year. The letters were apparently
will be introducing, it has provided a more specific definition introduced in rebuttal to the defense adducing good character
of the types of evidence admissible under that rule. Similarly, evidence&* One of the letters was for leaving three minor chil-
just because Congress’ change to Article 19 has no independemtren unattended and the other was for a simple assault on his
impact does not make it without significance. Congress’ spouse® The defense counsel objected to the evidence under
change to the statute is a shot across the bow, alerting militarfMRE 403, but the judge ruled the probative value of the evi-
practitioners of a major change in the offing, provided the Pres-dence was not substantially out weighed by its prejudicial
ident chooses to act. impact?®

The CAAF applied a standard of review of “clear abuse of

Court of Appeals for the Armed Forces Opinions discretion®” and found the judge did not violate the standard.

The court quickly reviewed the rules governing the admissibil-

The CAAF was content to clarify some long standing rules ity of evidence under R.C.M. 1001, and more particularly
of law, rather than creating new ones. The developments inRR.C.M. 1001(b)(2). The CAAF reminded practitioners that the
case law will be presented in the order that they normally intended purpose of R.C.M. 1001 is “to permit presentation of
appear at trial: the government’s case, the defense’s case, argmuch the same information to the court-martial as would be
ment, sentence credit, and sentence comparison. contained in a presentencing report [in the federal system], but
[R.C.M. 1001] does so within the protections of an adversarial

proceeding, to which rules of evidence app#The court went

18. Id. at 784.

19. Id. at 786.

20. MCM,supranote 12, M.. R. Bvip. 403.
21. 50 M.J. 36 (1999).

22. 51 M.J. 169 (1999).

23. Clemente50 M.J. at 36.

24. Id. at 37.

25. 1d.

26. Id.

27. 1d.

28. Id.
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on to also remind readers that to introduce a piece of evidencelid not. By challenging the reliability of the information in the
during sentencing, the evidence must fit within one of the typesletter of reprimand, the defensedakariasuccessfully reduced
of permissible evidence the government is allowed to intro- the evidence’s probative val&&Finally, the court looked at the
duce, as detailed in R.C.M. 1001(b), and be relevant and relipunishments received by the accused in each castakéria,
able. After discussing this methodology, the court applied it to the accused was facing a maximum period of confinement of
the letters of reprimand. five years and he received fdtrin Clementehe accused was
facing a maximum period of confinement of ninety-five and a
The CAAF noted that the defense did not allege that the let-half years and received one y&aAlthough the court does not
ters of reprimand were improperly maintained in the accused’ssay it, the court appears to have concluded that the accused in
personnel file, or that the records were inaccurate or incom-Clementanust not have been prejudiced by his letters of repri-
plete. The sole allegation by defense was that the reprimandsand because his sentence does not reflect prejudice.
were inadmissible under MRE 403. The court held that letters
of reprimand directly rebutted the good character evidence pre- Clementes important for a variety of reasons. The case
sented by defense and any prejudicial impact from the letterseminds practitioners of the origin of R.C.M. 1001 and provides
was outweighed by their probative value. a methodology for analyzing the admissibility of evidence
under R.C.M. 1001(b)(2). It also provides greater definition to
An important part of th€lementalecision is the court’s dis-  where the boundary lies for evidence under R.C.M. 1001(b)(2);
tinction betweerClementeand a previous case with similar Zakariais out of bounds whil€lementéds in bounds.
facts,United States. v. Zakarfd. In Zakaria, the accused was
convicted of larceny. The government offered a letter of repri- The next case dealing with evidence under R.C.M.
mand under R.C.M. 1001(b)(2) and the judge admitt&dTihe 1001(b)(2) isUnited States v. Gammaffs In Gammonsthe
reprimand was for indecent acts with children under sixteen. Inaccused was convicted of using marijuana and of using and dis-
Zakaria, the court held that the probative value of the letter of tributing LSD. During the judge alone sentencing, the govern-
reprimand was substantially outweighed by its prejudicial ment offered into evidence an Article 15 which was
effect. Besides apparent reliability problems with the letter of administered for the same underlying misconduct as one of the
reprimand, the court stated that “it is difficult to imagine more charged offense¥. The judge called the defense counsel’s
damaging sentencing evidence to a soon-to-be sentenced thigfttention to the Article 15 and asked if he objected. The defense
than also branding him as a sexual deviant or molester of teeneounsel did not object. The judge then asked if the defense
age girls.® planned to address the Article 15 in its c&#sd&.he defense
counsel said he did. During the government’s argument, trial
The Clementecourt made several distinctions between its counsel called the judge’s attention to the fact that the accused
holding and that of th&akaria court. First, the nature of the had committed additional misconduct right after receiving an
misconduct in the letters of reprimand was different. The mis- Article 15. The defense did not object and referred to the pun-
conduct inZakariawas “explosive evidence of sexual perver- ishment that the accused had already received through his Arti-
sion,”™2 while the evidence iilClementewas less severe. cle 15%*° On appeal, the Coast Guard Court of Criminal Appeals
Second, inZakaria, the defense contested the misconduct affirmed the findings but ordered a rehearing on senteriting.
alleged in the letter of reprimand, whileGlementehe defense

29. 38 M.J. 280 (1993).
30. Id. at 285.

31. Id. at 283.

32. Clemente50 M.J. at 37.
33. Zakarig 38 M.J. at 283.
34. |d. at 284.

35. Clemente50 M.J. at 37.
36. 51 M.J. 169 (1999).
37. 1d. at 172.

38. Id. at 180.

39. Id.

40. Id. at 172.
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The Coast Guard court also ordered that the Article 15 be The CAAF made two valuable announcementSammons
expunged! First it stated in clear terms that nonjudicial punishment does
not fall under the terms of the Fifth Amendment’s double jeop-

After reading the facts dBammonspractitioners may be ardy clause, thus overruling the Coast Guard court’s réting.
left wondering how the Coast Guard court could have arrived atSecond, the CAAF refined its description of the possible uses
its holding. The accused’s Article 15 was for wrongful use of of a past Article 15 when the misconduct is the same as a
marijuana. Th&CM clearly states: “non-judicial punishment present court-martial charge.
for an offense other than a minor offense . . . is not a bar to trial
by court-martial for the same offens@.’lt also states: “Ordi- The CAAF recognized that the Coast Guard court was ask-
narily, a minor offense is an offense which the maximum sen-ing them to “overrule the line of cases frémetwell to Pierce
tence imposable would not include a dishonorable discharge ot . . and hold that Congress acted unconstitutionally in Article
confinement for more than one yeé&tr. Wrongful use of mari-  15(f).”* The court concluded th&tudsondid not provide an
juana carries a maximum punishment of two years confinementadequate foundation for the conclusion that proceedings under
and a dishonorable dischargeThus, the prosecution was not Article 15 were criminal proceedings within the meaning of the
barred. The reason the Coast Guard court ordered a rehearirgifth Amendmeng?
is not clear in the CAAF opinion, but it is clear after reading the
full Coast Guard court opinidfi. Next, the CAAF discussed how the government’s conduct in

Gammongould be reconciled withinited States v. Pierceln

The Coast Guard court decid€ammondn reaction to a  Gammonsthe trial counsel mentioned the accused’s previous
Supreme Court decisioRludson v. United Staté% The Coast  Article 15 during sentencing argument, “noting that [the] appel-
Guard court interpreteHudsonas undermining the basis of lee committed further misconduct shortly after being punished
earlier military cases such amited States v. Pier¢e and under Article 15.% This act by trial counsel seems to run afoul
United States v. Fretwelt PierceandFretwellboth concluded  of the broad language Piercethat “the nonjudicial punish-
that trying a soldier at a court-martial for the same offense forment may not be used for any purpose at tflalTheGammons
which he received an Article 15, did not violate the Fifth court qualified this broad pronouncement by saying, “The des-
Amendment’s double jeopardy clau8a/Vhen the Coast Guard ignation of the accused as the gatekeeper under Article 15(f)
court interpretedHudson they concluded, “While there are does not require us . . . to preclude the prosecution from making
valid arguments on both sides of this issue, it appears to us tha fair comment on matters reasonably raised or implied by the
the latest Supreme Court decisions support the conclusion thatefense references to the N3P.The court also made it clear
nonjudicial punishment falls squarely under the terms of the that just because the accused is the gatekeeper of nonjudicial
Fifth Amendment.® punishment does not mean they can actively mislead the panel.

41. Id. at 181.

42. MCM,supranote 12, pt. V, le.

43. Id.

44. Id. pt. IV, 57.

45, United States v. Gammons, 48 M.J. 762 (C.G. Ct. Crim. App. 1998).
46. 522 U.S. 93 (1997).

47. 27 M.J. 367 (C.M.A. 1989).

48. 29 C.M.R. 193 (1960).

49. Pierce 27 M.J. at 368Fretwell, 29 C.M.R. at 195.

50. Gammons48 M.J. at 764.

51. United States v. Gammons, 51 M.J. 169, 184 (1999).
52. Id. at 176.

53. Id.

54. Id. at 180.

55. United States v. Pierce, 27 M.J. 367, 369 (C.M.A. 1989).
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For example, if a service member punished
under Article 15 for violating a general order
subsequently violates a second order, and
both matters are referred to trial by court-
martial, the accused should not be permitted
to assert with impunity that at the time he
violated the second order, he had no prior dis-
ciplinary infractions”

Although Gammongdeals with a fairly rare event, the sen-

tencing at a court-martial of an accused for an offense that they

have already been punished for at Article 15, it is valuable.
First, it removes any doubt about whether a previous Article 15
will bar a court-martial prosecution for the same offense, pro-
vided the offense is not “minor.” Second, it qualifies and nar-
rows the very broad language frdtrerce

Rehabilitative Potential Evidence
There were several cases decided this past year by the CAA
dealing with rehabilitative potential evidence under R.C.M.

1001(b)(5). This article discusses two such cases.

The first case ibnited States v. Willianf$. In Williams, the

Q. Tell me why.

A. We have tried. We have spent numerous
hours counseling him. We have tried verbal
counseling, letters of counseling, letters of
reprimand, Article 15’s, and they won't
work. Base restriction didn’'t work. | just
wanted to administratively discharge him.
He wasn't able to conform to military life.
He wasn't able to live up to the standard.
And | just wanted to administratively dis-
charge him. He could not stay out of trouble
long enough so that we could finish up the
disciplinary actions and discharge Hit.

The defense did not object to the above testimony at trial.
On appeal, however, the appellant claimed that the company
commander’s testimony violated the prohibition against wit-
nesses recommending a punitive discharge established in
United States v. Ohft The appellant argued that the phrase:
“I just wanted to administratively discharge him” was a euphe-
Frism for recommending a punitive dischaf§eThe court
agreed with the defense contention that the company com-
mander’s phrase was a euphemism, but they went on to note
that “not all violations ofOhrt and R.C.M. 1001(b)(5)(D)
require sentence relief®” Because the defense counsel failed

accused was convicted consistent with his pleas of wrongfulto object at trial, the appellate defense counsel would have to
use of marijuana and breaking restrictidrDuring the govern-  establish that plain error had occurfédin order to establish
ment’s sentencing case the accused’s company commander teplain error, the defense would have to demonstrate that the error
tified. After the trial counsel laid the proper foundation for the in question materially prejudiced a substantial right. The court
company commander’s opinion regarding the rehabilitative held that the error in this case did not, therefore no relief was

potential of the accused, the following exchange occurred:

Q. Again Captain Brauer, based on your
experience as a commander and supervisory
experience, you stated that you do have an
opinion as to whether the accused is capable
of rehabilitation. And what is your answer to
that?

A. No.

56. Gammons51 M.J. at 180.

57. 1d.
58. 50 M.J. 397 (1999).
59. Id. at 398.
60. Id. at 399.
61. 28 M.J. 301 (C.M.A. 1989).
62. Williams, 50 M.J. at 399.
63. Id. at 400.
64. Id.
65.
66.
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warranted?®> The reason Captain Brauer’s comments did not

materially prejudice the accused was because “the objection-
able aspects of her testimony were implied and immersed
within other adverse testimony from that commander which

was admissible®®

Williams is noteworthy because it reinforces the validity of

the euphemism rule and it provides yet another phrase to the list
of euphemisms for a punitive discharge. Reinforcing the
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euphemism rule was necessary for Army practitioners after A: Poor.

United States v. Yeridf.In Yerich the Army court discussed Q: Sir, when the accused came into your
the application of the euphemism rule. It concluded that the office that day and lied to you about combat
euphemism rule was “difficult, if not impossible, to apply. To in Grenada, did you form an opinion about

a large degree it is like beauty; it exists in the eye of the his character?

beholder, and . . . is dependent on the circumstantial context in A: | know it was something less than out-

which it occurred.®® Williams reminds practitioners that standing . . ..

euphemisms are not merely in the eye of the beholder, the Q: And finally sir, as a two time combat vet-

euphemism rule can be applied by looking at the facts of the eran, based upon what you've seen of the
particular case and applying the law. accused, if you were jumping into combat

tomorrow, would you want him around?
The next case in the area of rehabilitative potential evidence A: Nope™

is United States v. Armdfi. Armoncan be a confusing case
because it stands at the crossroads of two rules: R.C.MThe argument on appeal was that the colonel’s testimony vio-
1001(b)(4) and R.C.M. 1001 (b)(5)Armon highlights the lated R.C.M. 1001(b)(5)(C) and R.C.M. 1001(b)(5)(D).
importance of keeping in mind under what rule a particular According to the CAAF, the colonel’s comment that he had a
piece of evidence is being offered. poor opinion of the accused’s character ran afoul of R.C.M.
1001(b)(5)(C) because it was based principally on the nature of
In Armonthe accused was convicted pursuant to his pleas othe offens€® The court also found the colonel’s comment that
making false official statements and the unauthorized wearinghe would not want the accused around on a combat jump could
of military accouterment®. The accused wore the Special have been an indirect way of saying he did not want the accused
Forces tab, a Special Forces combat patch, the Combat Infarin his brigade, and so was in violation of R.C.M.
tryman’s Badge, and the Combat Parachutist's Badge, withoutl001(b)(5)(D)?* Although the CAAF agreed with defense
authorization The government called three witnesses in appellate counsel that Colonel Newman’s comments violated
aggravation to testify about the impact of the accused’s crimeR.C.M. 1001(b)(5), it was quick to point out that Colonel New-
on them. Although the testimony offered by the governmentman’s testimony was offered under R.C.M. 1001(b)(4).
witnesses was offered under R.C.M. 1001(b)(4), it reads moreAccording to the court, Colonel Newman’s testimony was per-
like evidence offered under R.C.M. 1001(b)(5). For example, missible under R.C.M. 1001(b)(4).
one of the witnesses called was Colonel Newman. Colonel
Newman had commanded a ranger company during the inva- The defense appellate counsel objected to all three witnesses
sion of Grenada and had earned the Combat Parachutist'sinder R.C.M. 1001(b)(5) when each of the witnesses’ testi-
Badge. During his testimony, Colonel Newman talked about mony was offered under R.C.M. 1001(b)(4). The court stated
his combat experience and the bond between combat veteranghat had the evidence of some of the witnesses been offered

Next he talked about the accused’s crimes: under R.C.M. 1001(b)(5) it would have been impermissible. If
the evidence had been offered under R.C.M. 1001(b)(5) the

Q: Siris this the first soldier you've run into appellee might have been entitled to some relief. Nonetheless,
that’s made this claim [to have done a combat the court kept returning to the point that the evidence was
jump in Grenada]? offered under R.C.M. 1001(b)(4). This bears out the principle
A: No. learning points fromArmon just because a piece of evidence
Q: So you've had an opportunity to form an would be impermissible under one subparagraph of R.C.M.
opinion about the character of soldiers who 1001(b) does not mean that it cannot be admitted under a differ-
lie about service in Grenada? ent subparagraph.
A: Yes.

Q: And what is that opinion?

67. 47 M.J. 615 (Army Ct. Crim. App. 1997).
68. Id. at 619.

69. 51 M.J. 83 (1999).

70. Id. at 84.

71. Id.

72. 1d. at 85.

73. 1d. at 86.

74. Id. at 87.
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Argument ber but whether or not to give the accused a punitive discharge
as a form of punishment® Defense counsel did not object to
In the area of sentencing arguments, there has been onthe military judge’s instruction nor did he ask for any additional
major development. This past year the CAAF decideiied instructions®
States v. Stargelf. Stargellput a new and significant spin on
the ability of counsel to discuss the effects of a punitive dis- The issues certified by the CAAF were whether the judge
charge on retirement benefits during sentencing argument.  erred by not correcting the trial counsel’s assertion that absent
a punitive discharge the accused would get an honorable retire-
Stargell deals with whether a trial counsel is allowed to ment, and whether the judge erred by overruling the defense’s
argue during sentencing that the accused “will receive honor-objection to trial counsel’s argument. The court resolved both
able retirement unless you give him a BCD [Bad-Conduct Dis- these issues in favor of the government, concluding that the trial
charge].” The answer to this question is yes, under the right counsel’'s argument was proper.
circumstances.
In concluding that the trial counsel's argument was proper,
The accused iStargellwas a noncommissioned officer with  the court made two critical conclusions. First, that adequate
nineteen and one-half years in service. He pled guilty to wrong-evidence was present at trial to support the government argu-
ful use and possession of marijudhalhe accused raised the ment that the accused would receive an honorable retirement if
issue of retirement benefits in his unsworn staterfferithe not given a punitive discharge. Second, that such an argument
government did not offer any evidence on retirement benefits orfalls within the bounds of fair argumefit.
the likelihood of the accused being able to retire if not given a
punitive discharge. During the government’s sentencing argu- The CAAF discussed how they arrived at both conclusions,
ment, the trial counsel stated that the accused “will get an honbut the focus of their discussion was on the first conclusion.
orable retirement unless you give him a BCD.The defense  The court linked together a series of well-established rules
counsel did not object to the trial counsel's argument. During regarding argument to explain why the government should be
the defense’s sentencing argument, the defense counsel statedlowed to argue that the accused would get an honorable retire-
that the accused was “not coasting into retirem®&nThe gov- ment if not given a bad conduct discharge, despite the fact that
ernment counsel was granted rebuttal and again argued that the government did not present any evidence to support such an
the panel did not separate the accused he would receive an hoargument. The CAAF began by stating that “counsel [may]
orable retirement During the government’s rebuttal argu- refer to evidence of record and such inferences as may be drawn
ment, the defense counsel objected that the trial counsel watherefrom.®® Next, the court points out that “counsel may ask
improperly characterizing the panel's task. The defense arguednembers to draw on ordinary human experience and matters
that “[tlhe punishment before the members is a bad-conductconcerning common knowledge in the military community . . .
discharge. There are other administrative possibilitleShe including knowledge about routine personnel actiéhsThe
military judge overruled the defense objection but instructed one piece of evidence presented by the government that accord-
the panel that their vote was not “to retain or separate the meming to the court, through inferential expansion, supported the

75. 49 M.J. 92 (1998).
76. 1d. at 93.
77. 1d. at 92.
78. 1d. at 93.
79. 1d.

80. Id.

81. Id.

82. Id.

83. Id.

84. 1d.

85. Id. at 94.
86. Id.

87. Id.
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trial counsel’s argument in this case was the fact that theand are eligible to retire, will likely receive an honorable dis-
accused was at nineteen and one-half years service. The coucharge. This fact is common knowledge because it is withessed
explained that panel members who met the Article 25 selectionregularly by servicemembers. Arguably it is not within the
criteria “could know as a matter of common knowledge . . . thatcommon knowledge of panel members that soldiers who are at
a military member is eligible to retire at twenty years and that nineteen and one-half years of service and are convicted of drug
retirement is usually under honorable conditicfisThe court charges but not given a punitive discharge will receive an hon-
concluded their discussion of this issue by ruling that it was aorable retirement. These circumstances are rare. It is unlikely
fair inference that if the accused did not get a punitive dischargehat many military attorneys, let alone the average panel mem-
he would receive an honorable retirem@nt. ber, could answer whether Sergeant Stargell could receive less
than an honorable retirement after his court-martial, without

Judge Sullivan and Judge Effron dissented from the majorityfirst researching the question.
opinion. Both judges wrote opinions attacking the majority’s
conclusion that the government’s argument was a fair comment The holding inStargellis significant. It allows trial counsel,
on the evidence. Judge Sullivan focused on the validity of theunder the right circumstances, to argue the possible conse-
trial counsel’s statement. According to Judge Sullivan, the trial quences of not giving a punitive discharge to an accused who is
counsel’s comment was a distortion of the truth and misled thenear retirement eligibility. IStargell the CAAF seems to have
panel®® Judge Sullivan pointed out that if the accused did not said, that if the defense is permitted to argue about the benefits
receive a punitive discharge, he could still face an administra-an accused will lose if given a punitive discharge, then the gov-
tive discharge board. A separation board could administra-ernment can argue the benefits that the accused will receive if
tively separate the accused before retirement or the Secretary afot given a punitive discharge.
the Air Force could refuse to grant the accused an honorable
retirement?

Sentence Credit

Judge Effron’s dissent took a different tack on the issue.
Judge Effron argued that the trial counsel's comment regarding This past year, the CAAF decidddinited States v.
retirement was not proper because it went beyond the realm oRock® Rockprovides an excellent summation of how the var-
fair inference and became “an unqualified assertion of legalious types of sentence credit are to be appliedRdck the
consequences that would flow from the failure to impose aaccused pled guilty to AWOL, and drug possession, and distri-
punitive discharge® bution®® Prior to pleading guilty, the accused raised several

motions, including a motion for pretrial punishment credit

Both dissents attacked the majority’s conclusion that the trial under Article 13. The judge awarded pretrial punishment credit
counsel’'s argument was a fair inference drawn from the evi-of eight months based on a combination of the following facts:
dence and the common knowledge of the panel. Judge Sullivatthe accused was not allowed to train in his military occupation
attacked the accuracy of the trial counsel’s argument and Judgspecialty; the accused was placed in a squad which did nothing
Effron took issue with the form and force of the argunignt. but details all the time; and conditions were placed upon the
Although not specifically discussed, a third possible flaw is accused’s libert§f The military judge sentenced the accused to
inferred by the dissents. The third flaw deals with the issue ofsixty-one months of confinement, and then reduced the con-
what is within the common knowledge of the panel. Are the finement by the amount of pretrial punishment credit he had
administrative consequences of the accused’s court-martiablready awarded, thus reducing the accused’s confinement time
conviction really within the common knowledge of the panel to fifty-three month8?” The accused had a pretrial agreement in
members? Certainly it is within the common knowledge of which the convening authority had agreed to disapprove any
panel members that soldiers who serve twenty years of serviceonfinement in excess of thirty-six montfs.Because the

88. Id.

89. Id.

90. Id.

91. Id. at 95.

92. Id. at 97.

93. Id. at 94-99

94. 52 M.J. 154 (1999).
95. Id. at 155.

96. Id.
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accused’s approved term of confinement was thirty-six months,approved term of confinemelit. The court later clarified their

the military judge’s award of pretrial punishment credit had no intent by reminding practitioners that, according to Department

actual effect on the accused’s term of confinement. of Defense Instruction 1325.4, actual pretrial confinement or its

equivalent is always credited against the approved sentence.

On appeal, the accused alleged that the military judgeThus, ‘Allencredit” and ‘Masoncredit” will always be credited

improperly assessed the pretrial punishment credit. Theagainst the approved sentence. That leatsrte credit”

accused argued that the pretrial punishment credit should havéunder certain circumstances), Article 13 credit, aBdzuki

been subtracted from the sentence which the convening authoreredit” to be credited against the adjudged sentence.

ity approved and not from the adjudged sentence. According to

the accused, his term of confinement should have been twenty-

eight months not thirty-six. Sentence Comparison

The CAAF affirmed the Army court’s conclusion that the The CAAF decided two cases this past year in the area of
military judge properly assessed the sentence credit in this caseentence comparison. Those cases Waited States v. Laéy}
The CAAF briefly discussed all the different types of pretrial andUnited States v. Fé& Both cases reinforce the high stan-
confinement and punishment credit that exist, includitign dard for gaining relief due to sentence disparity. Both cases
credit, R.C.M. 305(k) creditMasoncredit, Pierce credit, and also discuss the high standard for gaining relief from the service
Suzukicredit®® After discussing the different types of credits, courti®®and the high standard for gaining relief from the CAAF
the court pointed out that none of the cases that establishe@hen the accused claims the service court éffed.
those credits addressed “the point from which the sentence is to
be reduced by the credit?® The CAAF, however, concluded The accused ihacy pled guilty to having intercourse with
that the answer to this question was simfieedit against con-  an underage girl in the presence of others. The accused and two
finement awarded by a military judge always applies againstother Marines were tried for the above offense. All three
the sentence adjudged-unless the pretrial agreement itself didviarines were tried by separate general courts-martial, all pled
tates otherwise!®* This statement, standing alone, is mislead- guilty, and all were sentenced by the same military juéfge.
ing. Without further modification readers are left with the The accused was sentenced to eighteen months of confinement;
impression that confinement credit for actual pretrial confine- his co-actors were sentenced to eight months and fifteen
ment could, under the right circumstances, have no effect on thenonths!®® Appellate defense counsel contended that the Navy-

97. Id. at 156.
98. Id. at 155.

99. Id. at 156. The CAAF discusses all the different types of pretrial confinement and punishment credits that exist in theegiititemg lvithUnited States v.

Allen (17 M.J. 126 (C.M.A. 1984)). |Allenthe Court of Military Appeals concluded that Department of Defense Instruction 1325.4 required that when an accused
was subject to legal pretrial confinement he should receive day for day credit for that pretrial confinement againsteirenbhérultimately serve. Next the CAAF
discusses credit for illegal pretrial confinement as authorized Waienal For Courts-MartiaR.C.M. 305(k) and R.C.M. 1107(f)(4)(F). The court goes on to discuss
credit for pretrial restriction which is tantamount to confinementMasoncredit” (United States v. Mason, 19 M.J. 274 (C.M.A. 1985)). Next the CAAF discusses
“Piercecredit” for punishments previously received at non-judicial punishment (United States v. Pierce, 27 M.J. 367 (C.M.ATh&&®)rt concludes its review

of the different types of pretrial confinement or punishment credit by discusSirmyiKicredit” through which the judge can award greater than day for day confine-
ment credit where the government has engaged in illegal pretrial punishment (United States v. Suzuki, 14 M.J. 491 (C.M.A. 1983)

100. Rock 52 M.J. at 156.

101. Id.

102. If the CAAF's announcement was taken without modification, actual pretrial confinement served could result in no tedoetapproved term of confine-

ment. Consider the accusedinck assume that his punishment credit was for legal pretrial confineAlbt redit) instead of illegal pretrial punishment. Rock’s
adjudged sentence was sixty-one months, after subtracting the confinement credit his adjudged term of confinement wyethicebenfiinths. The judge would

then read the quantum portion of the pretrial agreement and approve only so much of the punishment as calls for thitig-sixcoimiement. Under this inter-

pretation the accused would get no substantive benefit from the judge accounting for actual pretrial confinement.

103. 50 M.J. 286 (1999).

104. 50 M.J. 290 (1999).

105. According td.acyandFee to gain relief from a service court on the basis of sentence disparity the accused must establish three facts: aeeubed tase
is closely related to some other case; two, that the sentence of the accused and that other case are highly dispagategemsthogustification for the disparity.

106. The CAAF will over turn the service court’s decision if the accused establishes that the service court has abustiditodibare has been a miscarriage of
justice.

107. Lacy, at 287.
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Marine Corps Court of Criminal Appeal erred by not revising  The second case this term where the CAAF addressed sen-
the confinement that the accused had to serve, given the catence comparison wasnited States v. Feé? In Feethe
accused’s sentences. accused and her husband were both convicted of possession and
use of marijuana, and possession, use, and distribution of
The standard of review that the CAAF had to apply was LSD.!*® The accused was also convicted of distribution of mar-
whether the lower court had abused its discretion or there hadjuana. The periods of time over which the accused committed
been a miscarriage of justice in the case. In answering thisher crimes were greater than those of her husband. Addition-
guestion, the court limited its review of the Navy court’s deci- ally, the accused pled guilty and cooperated in the contested

sion to three questions: case against her husband. The accused’s sentence, as approved,
was three years of unsuspended confinement, three years of

three questions of law: (1) whether the cases suspended confinement, and a dishonorable discHardter
are “closely related”. . . ; (2) whether the husband received fifteen months confinement and a bad con-
cases resulted in “highly disparate” sen- duct discharge. On appeal, the accused argued that the service
tences; and (3) if the requested relief is not court erred by not reducing her sentence.
granted in a closely related case involving
highly disparate sentences, whether there is a The CAAF reviewed the service court’s decision to deter-
rational basis for the differences between or mine if there had been an abuse of discretion or miscarriage of
among the casé® justice. In determining these issues, the court again had to

answer three questions: (1) was the accused’s case and that of

her husband closely related; (2) were the sentences highly dis-
The CAAF found that the accused’s case was “closely related’parate; and (3) if the cases were closely related and the sen-
to the cases of the co-accused, because they committed thences highly disparate, was there a justification for the
same crime, with the same victim, and at essentially the samelisparate sentenc&S$. The service court concluded that the
time. The court did not find, however, that the resulting sen- cases were closely related. The CAAF accepted that conclu-
tences were highly disparate. The CAAF pointed out that in sion and moved on to the question of whether the sentences
determining whether sentences are highly disparate, the startingvere highly disparate. The service court concluded that the
point of the analysis might not be what sentences were giversentences were not highly disparate, but if they were, there were
but what could have been given: “The test in such a case is ndiactors to justify the disparity. The service court concluded that
limited to a narrow comparison of the relative numerical values the disparity in the accused’s sentence and that of her husband
of the sentences at issue, but also may include consideration afas justified because they were convicted of different offenses
the disparity in relation to the potential maximum punish- and the accused had committed some of the same offenses as
ment.”1° In the accused’s case, he and his co-accused couldier husband over a longer period of time. The CAAF never
have received twenty-seven years of confinement based omecided whether the sentences were highly disparate. Instead,
their guilty pleas alone. Given the relatively short term of con- they concluded that, because the service court provided reasons
finement that the accused and his co-accused received, ththat justified a disparity in the sentences of the accused and her
court concluded that the accused had not demonstrated that tHeusband, there had been no abuse of discretion or miscarriage
sentences were highly dispar&feThe court never ruled on the of justice.
third question in this case because the accused had failed to
establish the sentences were highly disparate.

108. Id.

109. Id. at 288.

110. Id. at 289.

111. Id.

112. 50 M.J. 290 (1999).
113. Id. at 291.

114. Id.

115. Id.
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Conclusion military. The regulatory changes and new cases provide
greater detail on well-established sentencing rules. Several
The impact of this year’s new developments in sentencingcases, such &lementeGammonsWilliams, andRock do an
are subtle, yet significant. The immediate impact of Congress’excellent job of explaining the history and present state of the
statutory changes may be imperceptible, but the potential futurdaw on particular issues in sentencing. This was a year of fine-
impact could be great. If the President chooses to changeuning, there were no major changes but some well-established
R.C.M. 201, the changes to Article 19 could have a significantrules received greater refinement and definition.
impact on the way criminal cases are processed in the
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New Developments in Posttrial: Once More Unto The Breach, Dear Friends,
Once Moret

Major Timothy C. MacDonnell
Professor, Criminal Law Department
The Judge Advocate General's School, United States Army
Charlottesville, Virginia

Introduction emphasis in the above quote is part of the published opinion.
Judge Cox also wrote that it was the court’s hope that the judge
This past year the Court of Appeals for the Armed Forces advocate generals of the services are taking note of this “sloppy
(CAAF) once again took on the issue of posttrial errors. Like staff work and inattention to detail . . . [and] holding those
the English forces in Henry V, trying to take the town of responsible accountable for their actions or lack thergof.”
Harfleur, the CAAF makes another valiant assault upon the for-Such strong language demonstrates the CAAFs resolve to do
tress of posttrial error. Over the past three years posttrial errorsvhatever is necessary to end the posttrial errors.
have taken up more and more of the CAAF’s timiehe CAAF
has made numerous attempts to stem the tide of error, all to no Besides expressing frustration in its opinions, the CAAF has
avail. InUnited States v. Cogkthe CAAF supported the Air  alluded to a new solution to the problem of posttrial errors. The
Force Court of Criminal Appeals decision to correct a posttrial CAAF has also decided a variety of cases effecting a wide range
error by fashioning their own relief, rather than returning the of posttrial issues. This article begins by discussing what
case to the convening authority. United States v. Chatmgn appears to be a new solution to the problem of errors in the post-
the court reversed its long standing rule of presumptive preju-trial review process. Next the article discusses cases affecting
dice when new matter is interjected into the addendum, andSJA posttrial recommendations (PTR), posttrial modifications
required appellate defense counsel to demonstrate prejudice. laf pretrial agreements, posttrial ineffective assistance of coun-
United States v. Wheeltishe CAAF expanded th€hatman sel, and errors in the action.
decision to any posttrial errors, requiring appellate defense
counsel who allege error to demonstrate prejudice. In each of
the above decisions, the CAAF’s frustration with posttrial A New Solution to an Old Problem
errors was evidenced by how the court chastised the staff judge
advocates (SJAs) involved and the court’'s bemoaning the con- The CAAF has battled posttrial error for years to no avail.
tinuing problems with posttrial processing. What appears to be most frustrating to the court is the nature of
the errors being committed. The errors are often gross and
The posttrial cases this past year have elevated the CAAF'obvious; they are “reflective of defective staff worlhd a lack
frustration to new heights. This frustration is manifested in the of attention to detail. This year the CAAF addressed the prob-
majority opinion written by Judge Cox idnited States v.  lem of sloppy posttrial processing in three cases and appears to
Johnstorf “All this court can do to ensure that the law is being propose a new solution to this old problem.Ulmited States v.
followed and that military members are not being prejudiced is Leg® United States v. FinstgrandUnited States v. Johnstgh
to send these cases back for someaorget them right” The the CAAF focuses on posttrial error which is reflective of

1. WLLiam SHAKESPEARE, HENRY V, act 3, sc. 1.

2. United States v. Wheelus, 49 M.J. 283, 286 (1998); United States v. Johnson-Saunders, 48 M.J. 74, 76 (1998); Uniteddktadé&sM.J. 37, 40 (1997).
3. 46 M.J. at 37.

4. 46 M.J. 321 (1997).

5. 49 MJ. at 283.

6. 51M.J.227 (1999).

7. 1d. at 230.

8. Id.

9. United States v. Lee, 50 M.J. 296, 298 (1999).

10. Id. at 296.
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incomplete or defective staff work. Although each case dealsdeferring part of the adjudged and automatic forfeitures. The
with distinct issue$ all three contained the same statement judge recommended the convening authority set up an allot-
that when records of trial come to the appellate courts withment so that the accused could pay his child support obligations
“defective staff work . . . they simply are not ready for for six months® The SJA failed to mention the recommenda-
review.”"* Judge Cox, writing for the majority lreestates: tion in his PTR or addendum and the defense made no mention
of it in its submission®
Quite frankly, records that come to the Courts

of Criminal Appeals with defective staff The CAAF quickly concluded that there was error. The SJA
work are simply not ready for review. When is required, in accordance with Rule for Courts-Martial
such errors are brought to our attention or to (R.C.M.) 1106(d)(3)(B), to advise the convening authority of
the attention of the Courts of Criminal recommendations for clemency from the sentencing autlbdrity.
Appeals, the record should be promptly The court also found that the error was prejudicial and the
returned to the convening authority for the appellant had demonstrated what he should have been done to
preparation of a new SJA recommendation correct the erroft The court could have ended its decision
and actiort? there, but it did not. The court goes on to write:
All three cases state or imply that when records come to the This must be said. Errors in posttrial pro-
appellate court with defective staff work the courts do not have cessing reflect defective staff work. Such
to examine them for prejudice. The appellate courts can sum- errors are fundamentally different from the
marily return the records, directing convening authorities and errors resulting from the intense, dynamic
SJAs to fix the problems. It is important to examine each of atmosphere of a trial. We do not accept the
these three cases to understand just what the CAAF considers notion that commanders are well served by
to be defective staff work, and how far the court has gone in cre- staff work that is incomplete or inaccurate. . .
ating this new remedy. . Quite frankly, records that come to the
Courts of Criminal Appeals with defective
The first case in which the CAAF discusses a posttrial defect staff work are simply not ready for reviétv.

so substantial that it renders the record not ready of review was

United States v. Le€.In Leg the accused pled guilty to multi- The court applied th&/heelusstandard?® but went on to write

ple specifications of carnal knowledge, consensual sodomythat the record was not ready for review in the first place.

and indecent actsll committed against a twelve-year old. The

accused was sentenced to a dishonorable discharge, eighteen WhenLeewas first published the court's comments about
years confinement, total forfeitures, and reduction to the payposttrial error and defective staff work appeared to be just more
grade of E-17 After announcing the sentence, the military venting on the part of the CAAF. This impression was perpet-
judge recommended the convening authority grant clemency byuated by the fact that the defective staff work language appears

11. 51 M.J. 185 (1999).
12. 51 M.J. at 227.

13. LeeandFinster dealt with errors in the SJA's post trial recommendation (PTR), wbiestondealt with the failure to detail a defense counsel for posttrial
matters and failure to serve the SJA PTR.

14. Johnston51 M.J. at 229Finster, 51 M.J. at 189.ee 50 M.J. at 298.

15. Lee 50 M.J. at 298.

16. Id.

17. 1d. at 297.

18. Id.

19. Id.

20. ManuAL FOR CourRTsS-MARTIAL, UNITED StATES, R.C.M. 1106(d)(3)(B) (1998) [hereinafter MCM].
21. Id. at 298.

22. 1d.

23. United States v. Wheelus, 49 M.J. 283 (1998).
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in the section of the majority’s opinion which was written in without doing aVheelusanalysis. Of course this is not conclu-
rebuttal to the dissent. Now that the court has repeatedlysive because the court diththeelusanalysis first, and then dis-
referred to the defective staff work languagé é® it appears cussed its holding ihee
it was more than just venting and a rebuttal to the dissent.
The third case this year to discuss the ramifications of defec-
The next case to discuss this new approach to posttrial errotive staff work in the posttrial process inited States v.
wasUnited States v. Finstét. In Finster, the accused pled Johnstor?® Johnstonis fitting to end the discussion of posttrial
guilty to a variety of property based crimes, and was sentencedrrors which are reflective of defective staff work because it is
to a bad conduct discharge, confinement and forfeitures forreplete with posttrial processing errors. The accused in
three months, and reduction to the pay grade of E-1. Prior taJohnstonpled guilty to unauthorized absence, and wrongful
taking action the convening authority failed to obtain the rec- introduction and distribution of marijuada.The accused was
ommendation of his staff judge advocate or legal officer, assentenced to three months confinement, forfeiture of $550.00
required by R.C.M. 1106(a) and R.C.M. 1107(b)(3)(A)(ii). per month for three months, and a bad conduct discharge. The
Instead the convening authority received his posttrial recom-first posttrial recommendation and action in this case were
mendation from a Machinist Mate Chief Petty Officer. undated, the action sought to suspend the confinement in excess
of sixty days but failed to state the period for which the suspen-
The government conceded that an unqualified individual sion was supposed to réh.In February 1995, the appellate
prepared the recommendation. The government argued, howeourt ordered that a new PTR and action be completed. The
ever, that the accused had waived the error by not objecting tmew PTR and action were not prepared until August 1997. The
the posttrial recommendation. The Navy-Marine Corps Courtnew PTR was served on the accused’s former military defense
of Criminal Appeals reviewed the case and concluded there wasounsel. The accused’s defense counsel had left active duty in
plain error. The government appealed the ruling, and arguedhe interim between 1995 and 1997, and was in civilian practice
that the Navy-Marine Court of Criminal Appeals had erred by when the second PTR was served on him. The former defense
finding plain error where no prejudice had been demonstratedcounsel for the accused made no effort to contact the accused,
The CAAF did not agree. and the accused was not served with a copy of the new PTR
until after action had been taken. After finding out about the
In addressing the issue of prejudicial impact, the CAAF con- new action in his case, the appellant told his appellate defense
cluded, “the prejudicial impact of the error was manif&st” counsel that he could have sent clemency matters.
because the error “seriously affect[ed] the fairness, integrity
and public reputation of the proceedings.Just as iLeg the The Navy-Marine Corps Court of Criminal Appeals
court could have concluded its discussion after finding that thereviewed the case and affirmed the findings and sentence. The
Wheeluscriteria had been met, but the court went further. court ruled that the accused and his former military defense
Judge Effron writing for the majority added: “The decision of counsel still had an attorney-client relationship at the time the
the Court of Criminal Appeals is consistent with the position second PTR was served on the defense cothsEhe court
we articulated inUnited States v. Lee . where we noted:  went on to conclude that the accused was represented by pre-
‘Errors in posttrial reflect defective staff work. . . . Records that sumptively adequate counsel throughout the posttrial process.
come to the Courts of Criminal Appeals with defective staff

work are simply not ready for review.” The CAAF disagreed with the lower court, and ruled that the
accused was not represented by counsel at a “critical point in
In Finster, what had previously looked like dictalirenow the criminal proceeding against him, as is required by R.C.M.

takes on more of the appearance of a rule of law. The court ifl106(f)(2).”®2 The court found that the convening authority’s
Finsterseemed to be stating that the Navy-Marine Corps Courtfailure to detail a substitute counsel had prejudiced the accused
of Criminal Appeals could have relied on thee decision by depriving him of his best opportunity for sentence relief,
alone, and returned the record due to “defective staff work”

24. 51 M.J. 185 (1999).
25. Id. at 188.

26. 1d.

27. 1d. at 189.

28. 51 M.J. 227 (1999).
29. 1d.

30. Id. at 228.

31. Id.
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“[tlhus the appellant suffered harm prejudicial to a substantialmade it clear that the court was not merely expressing frustra-
right.”ss tion in Leg but it was still not clear where the court was going.
After Johnstonit is clearer. The court appears to be setting up
After concluding that a new PTR and action were required in another method by which appellate courts can dispose of post-
accordance withVheelusthe court went on to restate its posi- trial error. In those cases where there is posttrial error which is
tion from Lee “when records of trial come to the Courts of reflective of defective staff work, the CAAF and the services’
Criminal Appeals with defective staff work, as was the case appellate courts can return the record for correction without a
here, they simply are not ready for revie?."The court also  finding of prejudice and without conducting a full appellate
explicitly states that “When such an error [failure to serve review. This appears to be where the CAAF is going but they
detailed or substitute counsel with the SJA recommendation] isare not there yet. The court has yet to rely on defective staff
brought to the attention of the Courts of Criminal Appeals, thatwork in the posttrial process as the sole basis for returning a
court should promptly return the record of trfal’Next, the record of trial. The CAAF is announcing this new method
court makes it clear that they envision records of trial being much like how a swimmer enters a cold ocgaadually. With
returned before a full appellate review is done. The courtLee Finster, andJohnstonbehind it, the CAAF appears to be
advises that the appellate courts to “return the record of trial towaist deep in the water. The question, however, still remains
the convening authority before appellate counsel and the appelwill they take the plunge?
late courts expend any further effort on reviewing other aspects
of the case that may be affected by a proper recommendation
and action by the convening authorit.” From the Systemic to the Specific

The Johnstordecision takes a decidedly more forceful tone  The Leg Finster, andJohnstondecisions were directed at
thanLeeor Finsterregarding how the services’ appellate courts correcting posttrial errors systemically. The CAAF also
should address defective staff work posttrial error. The CAAF decided several cases this year addressing specific posttrial
expressly tells the Navy-Marine Corps Court of Criminal issues. The remainder of this article discusses those cases, and
Appeals that they should have sent this record of trial back foris divided into four parts. The first part discusses errors in the
a new action and PTR when the error was brought to its attenposttrial recommendation. The second part deals with the
tion. Of course the force of the CAAF’s directive to the Navy- rarely discussed issue of post-conviction modification of a pre-
Marine Corps Court of Criminal Appeals was undercut by the trial agreement. The third part addresses posttrial ineffective
use of two independent reasons for setting aside the lowemlssistance of counsel. The fourth part discusses errors in the
court’s holding. Because the CAAF found material prejudicial action.
to a substantial right of the accused, in addition to its conclusion
that the record was not ready for review due to defective staff
work, it is still unclear whether defective staff work alone is Posttrial Recommendation: Authors in Search of
enough to turn a record of trial back. Anonymity.

With each new decision where the CAAF addressed defec- It has been said, “the worst thing you can do to an author is
tive staff work, which may render a record of trial not ready for to be silent as to his work . . . [authors] would rather be attacked
review, the court has grown bolder. When the court first intro- than unnoticed® One exception to this rule is the SJA recom-
duced this idea iheg it appeared to be little more than the mendation. Nothing would make the author of the SJA PTR
court expressing its frustration and responding to a dissenthappier than to go completely unnoticed by appellate courts.
Next in Finster, the court affirmed the Navy-Marine Corps Unfortunately, SJA PTRs often do get noticed, and attacked.
Court of Criminal Appeals’ decision to return a record of trial The errors in the PTR which draw attack range from failure to
based on material prejudice, but the CAAF also stated that thénclude clemency recommendations, to misidentifying the
lower court’'s opinion was “consistent with the position we charges the accused was found guilty of, to improper author-
articulated inUnited States v. Le®” TheFinster decision ship. This past year the CAAF took up five cases dealing with

32. Id. at 229.

33. Id.

34. Id.

35. 1d.

36. Id.

37. United States v. Finster, 51 M.J. 185, 188 (1999).

38. DHN BARTLETT, FamIiLIAR QuoTaTioNs 432b (14th ed. 1968).
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error in the SJA recommendation. Two of the cases dealt with(UCMJ). Article 60 requires the individual writing the posttrial

authorship of the SJA PTRIJnited States v. FinsteaindUnited recommendation be the legal officer or staff judge advocate of

States v. HensleyTwo casesUnited States v. Magnaand the convening authority. Next, the court examined whether

United States v. Leelealt with the failure to mention a clem- the error materially prejudiced a substantial right of the

ency recommendation from the sentencing authority and theaccused. The CAAF found that the error did, stating “the con-

effect of waiver. The last cadénited States v. Johnstodealt vening authority’s reliance on a recommendation from an

with posttrial representation of counsel and failure to serve theunqualified person materially prejudiced the right of the

PTR on the accused and detailed counsel. Three of the fiveaccused to have his submission considered by a qualified SJA

cases have already been discusked, Finster andJohnston or legal officer prior to the convening authority’s actidh.The

As discussed above, the CAAF announced two, independentourt also agreed with the appellate court that the “error seri-

bases for its holdings ibeg Finster andJohnston The first ously affects the fairness, integrity, and public reputation of the

section of this article explained the new, more unconventionalproceedings?®

bases. This section examines the traditional analysis that the

court applied. The most significant aspect of the CAAF’s plain error anal-
ysis inFinsteris how it handled the issue of prejudice. The
court concluded that “the prejudicial impact of the error was

Authorship manifest.*® In effect the court stated that, under the facts of this
case, the error was per se prejudicial.
Who should author the posttrial recommendation is usually

a simple question to answer. The staff judge advocate should The second case dealing with the authorship of the posttrial

author the recommendatiéh.The times when this question recommendation i&nited States v. Hensléy The Hensley

becomes difficult to answer is when ships are at sea, units ar@pinion modifiesFinster by clarifying what the accused has a

deployed, or SJAs are disqualified. This year the court decidedight to when it comes to the posttrial recommendatidans-

two cases dealing with who can author the SJA PTR. In bothey provides practitioners with a better idea of the outer limits

cases the author was not the SJA. In one case an enlisted legafl Finster.

clerk was the author and in another case a non-lawyer legal

officer was the author. In the first case the court ruled a new The accused iHlensleypled guilty to larceny and attempted

SJA PTR and action was required, in the second the court ruledarceny, and was sentenced to a bad conduct discharge, reduc-

it was not. tion to the pay grade of E-1, and confinement and forfeitures for
three month$® The issue on appeal was whether it was plain
The first case if)nited States v. FinstefThe facts oFinster error for an individual who was neither the SJA nor the legal

have already been summarized. There are two facts in this casefficer for the convening authority to prepare the posttrial rec-
which are particularly important: (1) the SJA PTR was pre- ommendation. It is important to the discussion of this case to
pared by a Machinist Mate Chief Petty Officer, and (2) the note that the Navy, Marine Corps, and Coast Guard are autho-
accused submitted clemency matters. On appeal, the goverrrized under Article 60(d) of the UCMJ to use non-lawyer legal
ment conceded that there was error but claimed it was waiveafficers for the posttrial recommendation. Article 1(12)
and did not rise to the level of plain error. The court did not dis- describes a legal officer as “any commissioned officer of the
cuss whether the accused had waived the error but went directiiNavy, Marine Corps, or Coast Guard designated to perform
to the issue of whether there was plain error. The CAAF foundlegal duties.” In Hensleythe lieutenant who prepared the
that there was. posttrial recommendation was not a lawyer and not the legal
officer for the accused’s convening authority. He was, how-
The court concluded that there was plain error because thever, a legal officer for the Command Services Department
individual writing the SJA PTR clearly did not meet the require- Head, Trial Service Office West, in San Diego, California. The
ments of Article 60 of the Uniform Code of Military Justice defense counsel did not object to the substituted author of the

39. MCM,supranote 20, R.C.M. 1106.

40. UCMJ art. 60 (LEXIS 2000).

41. United States v. Finster, 51 M.J. 185, 188 (1999).
42. 1d.

43. Id.

44. 52 M.J. 391 (2000).

45. 1d.

46. UCMJ art. 1(12) (LEXIS 2000); MCMppranote 20, A 2-1.
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posttrial recommendation. The record of trial does not reflect  FinsterandHensleyfit well with one anotherFinsteriden-

why the ship’s legal officer did not prepare the posttrial recom- tifies the right of the accused to have his matter considered by
mendation, nor does it indicate whether the convening authoritya qualified officerHensles makes it clear what the CAAF con-
was included in the decision. siders to be a qualified officer.

The central issue iHensleywas whether the substitution of

a qualified officer to author the posttrial recommendation with- Clemency Recommendation
out having the convening authority appoint the substitution cre-
ated plain error? The court concluded it did not. According to R.C.M. 1106(d), the posttrial recommendation

must include six types of information. One of those six types
The analysis in this case began with the government concedef information is any recommendation for clemency from the

ing that there was error. The error in this case was that the corsentencing authority, made at the time the sentence is
vening authority failed to get a posttrial recommendation from announced! Last year the court decided two cases which
his SJA or legal officer, and failed to request designation of addressed the issue of what relief is appropriate when the PTR
another SJA or legal officer for the preparation of the posttrial does not contain the clemency recommendation of the sentenc-
recommendation. The court found the error was obviousing authority. The two cases wedmited States v. Leand
because the lieutenant who prepared the posttrial recommendaJnited States v. Magnah
tion clearly was not the convening authority’s legal officer.
Next the court looked to whether this error materially preju-  The facts olUnited States v. Legave already been summa-
diced a substantial right. The court recognized that, accordingized. The critical facts in this case were that the military judge
to Article 60(d) andrinster, the accused has a “right to a rec- provided a clemency recommendation to the convening author-
ommendation prepared by a qualified officEr.The court goes ity regarding the accused’s forfeitures and the SJA failed to
on to write, “Article 60(d) does not, however, give an accused mention it in the posttrial recommendatfdnAlso important to
a right to a recommendation from a specific individd&lThis understandind eeis how the appellate court disposed of the
conclusion is supported by R.C.M. 1106(c)(1), which gives the case. It concluded that the judge’s clemency recommendation
convening authority the option to request assignment of a dif-went directly and solely to the issue of automatic forfeitures
ferent SJA or legal officéf. Because the lieutenant who pre- under Article 588* Since the accused’s crimes all predated
pared the SJA PTR was a qualified legal officer, albeit not anArticle 58b the automatic forfeitures did not apply to the
attorney and not the legal officer for the convening authority, accused’s case. Thus, the failure to mention the judge’s recom-
the court held that the accused’s material rights had not beemendation, although error, did not substantially prejudice the
prejudiced® appellant.

There are two spirited dissents in this case, one written by The CAAF disagreed. It felt the lower court took too narrow
Judge Sullivan and another from Judge Effron. Both dissentsa view of what the judge was trying to accomplish in her rec-
point out how remarkably similar the present case krister, ommendation. According to the CAAF, the judge “was seeking
and both questioned how the majority arrived at a different con-to ensure continued financial support for the appellant’s minor
clusion. Judge Effron’s dissent was especially vigorous, focus-child.”*® The fact that the judge incorrectly thought that auto-
ing on the importance of the convening authority getting the matic forfeitures would apply was irrelevant to the purpose of
recommendation of his principle legal advisor. the recommendatio.

47. Hensley52 M.J. at 391.

48. Id.

49. MCM,supranote 20, R.C.M. 1106(c)(1).

50. Hensley52 M.J. at 391.

51. MCM,supranote 20, R.C.M. 1106(d)(B).

52. 52 M.J. 56 (1999).

53. United States v. Lee, 50 M.J. 296, 297 (1999).
54. Id.

55. Id.

56. Id.
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The majority inLeereached its holding of prejudicial error woman who had raised him. During his guilty plea the accused
quickly and then directed its attention to the dissent. In fact, thestated that his enlistment was a mistake, that he was needed at
majority wrote nearly as much in response to the dissent as ihome®? The accused asked for a bad-conduct discharge. The
did in reaching its conclusion of prejudicial error. The dissent judge sentenced the accused to a bad-conduct discharge (BCD)
from Judge Crawford can be summed this way: there was nand to confinement for the exact amount of pretrial confine-
prejudicial error in this case because there was no way, evement the accused had already served. After announcing the
with the clemency recommendation, that the convening author-sentence the judge stated “I'm going to make a recommenda-
ity would grant clemency. The accused pled guilty to carnal tion to the convening authority at this point that he suspend
knowledge, consensual sodomy, and indecent acts with ayour BCD so you would be separated administratively instead
twelve-year-old child. He was sentenced to eighteen years conef getting out with a bad conduct discharfe.After the trial
finement, total forfeiture, reduction to the pay grade of E-1, andwas over the accused told his defense counsel not to submit any
a dishonorable discharge; the confinement was reduced to fifmatters on his behalf; the accused did not want anything to
teen years pursuant to a pretrial agreement. The reason thdelay his leaving the Marine Corps. The SJA PTR made no
judge recommended clemency was so the accused could pranention of the judge’s recommendation and, even worse, the
vide support to a dependent child. Since waiver was not anPTR stated “Clemency recommendation by the court or mili-
option, the convening authority could not direct where the dis-tary judge: None® The Navy-Marine Corps Court of Crimi-
approved or deferred forfeitures would go. The convening nal Appeals affirmed the findings and sentence, as did the
authority would have to give the money to the accused and hop&€AAF.
that he paid it to his dependent child. According to Judge
Crawford “no convening authority would have changed the for-  The Magnanopinion is a bit puzzling. The majority does
feitures.™’ not do a fullWheelusanalysis which, given the facts, would

seem to be called for in this case. Instead, there is unusual focus

The majority rejected the dissent’s blanket assertion that “noon whether the SJA's error was intentional. For example, the
convening authority” would grant the relief sought in this case. majority states: “[tlhe misstatement by the SJA . . . was error.
They also attacked the dissent for its failure to use the estabBut there is no evidence in the record that this was a knowingly
lished Wheelusanalysis for dealing with claims of posttrial intentional misstatement designed to prejudice appelfant.”
error. Although the majority finds Judge Crawford’s “prag- According toWheelusthe issue should not have been whether
matic approact® appealing, they state that it is “fundamentally the act was intentional, but whether the error materially preju-
flawed.™® diced a substantial right of the accused. The court does not dis-

cuss the case in the familiar terms of material prejudice and

Given the court’s analysis Ireeand those preceding cases substantial rights.
dealing with the failure to inform the convening authority of a
clemency recommendation, it's hard to imagine a fact scenario The majority ultimately concludes that the accused inten-
where reversible error would not exist. Luckily practitioners do tionally relinquished or abandoned a known righthis con-
not have to imagine now thhited States v. Magndras been  clusion was based on an uncontroverted affidavit from the
decided. accused's defense counsel. In the affidavit the defense counsel

stated that he informed the accused of his posttrial rights and

The accused iMagnanpled guilty to a single specification that he had an excellent chance for clemency based on the
of unauthorized absence that was terminated by apprehéhsion.judge’s recommendatioti. According to the affidavit, the
The accused had gone absent without leave to care for th@ccused told his defense counsel not to request clemency or to

57. 1d. at 298.

58. Id.

59. Id.

60. United States v. Magnan, 52 M.J. 56 (1999).
61. Id. at 57.

62. Id.

63. Id.

64. Id.

65. Id. at 58.

66. Id.
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seek any suspension of the adjudged punitive discharge, the The appellate court ruled that the accused was fully repre-
accused did not want anything to delay his discharge from thesented throughout the proceedings against him and affirmed the
Marine Corps’ The question that remains after reading the findings and sentence. The CAAF reversed the lower court’s
majority opinion is what right did the accused relinquish? As decision. It ruled that the accused was not represented as
is pointed out in the dissent, there was no evidence that theequired by R.C.M. 1106(f)(2), and the lack of representation
accused knew the SJA had misstated the clemency recommercost the accused his “best opportunity for sentence réfief.”
dation. Absent evidence of a knowing, intelligent, and volun- The court concluded it was the convening authority’s responsi-
tary waiver, the SJA's misstatement should still be evaluated tobility to detail a substitute counsel for the accused and by not
determine if it was plain error. Under a plain error analysis it is doing that the “appellant suffered harm prejudicial to his sub-
hard to see how the SJA's misstatement was not plain error. Thetantial rights.™

mistake was obvious, in that the SJA affirmatively stated there

was no clemency recommendation when there was. It certainly

prejudiced the accused because the convening authority may The Posttrial Modification of the Pretrial Agreement:

have granted clemency as suggested by the military judge. Itis Let's Make Another Deal
difficult to reconcileLee andMagnanwithout a clearer state-
ment by the court of what rights the accused relinquished. The CAAF decided two cases this past year dealing with

posttrial modification of a pretrial agreement. Those cases
were United States v. Daws&fand United States v. Pilking-
Posttrial Assistance of Counsel ton’® In both cases the court ruled that the posttrial modifica-
tion was permissible despite the absence of judicial scrutiny.
The one case decided last year regarding posttrial assistance
of counsel wa¥Jnited States v. Johnstéh As discussed ear- In Dawsonthe accused pled guilty before a military judge to
lier, the posttrial processing lohnstonwas a disaster. As a  six specifications of uttering worthless checks and one specifi-
result of errors in the original posttrial recommendation the cation of breaking restriction. There was a pretrial agreement
record of trial was returned to the convening authority for a newin the case where the convening authority agreed to convert the
action and SJA PTR. It took the command over two years tofirst thirty days of the accused’s confinement to forty-five days
produce a new PTR. In the time between the accused’s court- of restriction, and any confinement in excess of thirty days
martial and the production of the second PTR the accused wasvould be suspende@d. The military judge sentenced the
placed on appellate leave status and the accused’s defensecused to 100 days of confinement and to a bad conduct dis-
counsel left active duty. After the second PTR was producedcharge’”
the command served it on the accused’s original defense coun-
sel. The original defense counsel did nothing with the PTR and The accused was placed on restriction immediately after trial
the command took action approving the findings and sen-and, while on restriction missed muster. The accused’s chain of
tence’® No matters were submitted by defense counsel or thecommand told her that they were going to take steps to vacate
accused until after action was taken by the convening authoritythe suspended sentence because she missed muster. At this
There was no evidence in the record that the accused wapoint the accused absented herself from the unit, and the chain
served with the second PTR prior to the second aétion. of command placed her on desertion stdfusVhile the
accused was absent from her unit, a vacation hearing was con-
ducted which vacated the suspended punishment of the

67. Id.

68. 51 M.J. 227 (1999).
69. Id. at 228.

70. Id.

71. 1d.

72. 1d. at 229.

73. 1d.

74. 51 M.J. 411 (1999).
75. 51 M.J. 415 (1999).
76. Dawson 51 M.J. at 412.

77. 1d.
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accused® Neither the accused nor her defense counsel wereapproved the punitive discharge, forty-five days of restriction
present at the vacation hearing. Eventually, the accused waand suspended an additional seventy days of confinement. In
caught and placed in pretrial confinement. The commanderthe end the convening authority approved the discharge and
who ordered the accused into pretrial confinement failed tonothing more.
conduct a pretrial confinement hearing as required by R.C.M.
3058 While the accused was in pretrial confinement the com-  The issue the CAAF had to decide was whether the conven-
mand preferred a single specification of desertion against her. ing authority and accused could enter into the above agreement
without approval from a military judgé. The court concluded
At some point, the SJA advised the convening authority thatthey could. In answering this question, the court focused on
the command had made a variety of errors in the posttrial hanwhat was being negotiated. The CAAF pointed out that both
dling of the accused’s case. Those errors included forcing theéhe vacation hearing and the decision whether to proceed to
accused to begin serving her restriction before the conveningcourt-martial on a new charge were “within the cognizance of
authority had taken action, conducting a vacation hearing withthe command and not subject to review by the military judge
the accused and counsel absent, and failing to give the accusasiho presided at trialf®® The CAAF also stated that this is not
a pretrial confinement heaririy. In the accused R.C.M. 1105 a case of “posttrial renegotiation of a judicially approved pre-
matters, submitted regarding the first court-martial, the trial agreement; nor does it otherwise threaten to undermine the
accused’s defense counsel requested that the convening authgourposes of the judicial inquiry undenited States v. Care®
ity dismiss the new charge and credit the period of pretrial con-The court pointed out that there was no evidence of government
finement presently being served against the suspended portionverreaching or that the accused did not understand the agree-
of the sentence. ment. The CAAF ruled that if a posttrial agreement is collateral
to the court-martial and deals with decisions that are within the
Subsequent to the R.C.M. 1105 submission, the accusegrerogative of the command to make, no judicial review is nec-
entered into an agreement where she agreed to waive her riglgssary’
to appear at the vacation hearing against her and that the con-
vening authority would no longer be bound by the pretrial  The second case on posttrial modification of a pretrial agree-
agreement from the first court-martfalln exchange, the con- ment isUnited States v. Pilkingtdfi Pilkington is more of a
vening authority agreed to dismiss the new charge and credipure modification case thddawson In Dawsonthe issue of
the pretrial confinement against the approved sentence. Due tposttrial modification was easily avoided because the appellant
the numerous errors in the posttrial restriction and confinementcommitted additional misconduct. The agreement issue in
of the accused, the SJA recommended that the convenindpawsonwas not a posttrial modification of the pretrial agree-
authority only approve the accused’s bad conduct discharge anthent; instead, it was a second agreement. There was no addi-
disapprove all adjudged confinement. The convening authoritytional misconduct irPilkington In Pilkington the accused
followed the SJA's recommendatiéh. simply sought and received a modification of his pretrial agree-
ment.
After reviewing the facts obawsonpractitioners are left
wondering what the accused was hoping the appellate court The accused pled guilty at a special court-martial to conspir-
would do for her. The accused ended up with an approved senacy, maltreatment of subordinates, false official statement, and
tence that was much better than her pretrial agreement. Undeaissault. The accused had a pretrial agreement that any punitive
the pretrial agreement the convening authority could havedischarge would be suspended for twelve months following the

78. Id.
79. Id.
80. Id.
81. Id.
82. Id.
83. Id.
84. Id at 413.
85. Id.
86. Id.
87. Id at 414.

88. 51 M.J. 415 (1999).
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date of triaF® The accused was sentenced to 150 days confinea guilty plea would be turned into “an empty ritdaby allow-

ment, a bad conduct discharge, forfeitures, and reduction to théng posttrial modification of pretrial agreements without judi-
pay grade of E-1. After the trial was over the accused sought taial scrutiny.

modify the agreement. The accused, against the advice of

counsel, sought to trade his suspended bad conduct discharge The message to be taken fr@awsonandPilkingtonis that

for a sentence cap of ninety daysThe convening authority = posttrial modification of pretrial agreements is permissible.
agreed, and in accordance with the new agreement, the accusébunsel should be aware that the court will scrutinize the nego-
only served ninety days of confinement, but the sentence to diations to insure the accused has not been stripped of substan-
bad conduct discharge was appro¥edhe issue the court had tial rights, coerced into making the posttrial agreement, or been
to decide was whether the convening authority and accusedieprived of his due process rightsAlso the court has yet to
could enter into such an agreement. The court concluded theylecide a case where the government approached the accused
could. about modification of a pretrial agreement.

The majority analyzed this case as they would any case
involving negotiations between the convening authority and Ineffective Assistance of Counsel: A High Bar to Clear
accused. The court examined “whether the accused has been
stripped of substantial rights, has been coerced into making a The CAAF decided two cases last year that addressed post-
posttrial agreement, or has somehow been deprived of his dugrial ineffective assistance of counsel. Both cases found the
process rights?® The majority answered all these questions in accused was not prejudiced, reinforcing the high standard for
the negative. Two facts were critical to the majority’s opinion establishing prejudice in ineffective assistance of counsel cases
that the negotiations in this case were done at arms length andven in posttrial matters. The two cases viémaed States v.
did not deprive the accused of his substantive rights. The firstBrownfield® andUnited States v. Le@
fact was that the accused approached the convening authority;
the second was that the accused sought out the convening In Brownfield the accused was convicted of false official
authority against the advice of coun¥ellhe majority seemed  statement and carnal knowledge. The accused was sentenced to
to concede that the unsuspended bad-conduct discharge was éimree months confinement, forfeitures, reduction to the pay
increase in punishment, but that was the accused’s decision tgrade of E-1, and a bad-conduct dischatéoth before trial
make, so long as it was inform&d. and after, there was evidence of a personality conflict between
the accused and his defense counsel. After the trial, the accused
Judge Effron joined Judge Sullivan in dissent. The dissenttold his defense counsel he did not want him to submit clem-
criticized the majority’s decision because it allowed the alter- ency matters on his behaff. Sometime later, the defense
ation of a pretrial agreement without the same judicial scrutiny counsel received a copy of the accused’s intended R.C.M. 1105
that was necessary for the parties to undergo in order to entesubmission. The court outlines the three acceptable options
into the agreement in the first plafeThe dissent was con- available to the defense counsel at this point. The defense
cerned that the judicial inquiry done prior to the acceptance ofcounsel’s options were:
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90. Id. at 416.
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First, he could have worked with this docu- The appeals court and the CAAF found no prejudice. The

ment to rewrite a suggested clemency peti- appeals court mentioned three findings in its opinion that the
tion for appellant’s review, and with CAAF used in determining that the accused suffered no preju-
appellant's approval, eventually submitted dice. First, the Navy-Marine Corps court found that the SJA
this document. Second, after speaking with recommendation accurately summarized the offenses commit-
appellant, defense counsel could have for- ted by the accused and the occasional good duty performance
warded appellant’'s document to the conven- of the accuse®” Second, the court found that the defense
ing authority with a cover letter. Or finally, counsel got an accurate opinion from the SJA that clemency
defense counsel could have secured a signa- was not going to be granted based on the offense, the accused’s
ture from appellant that released defense plea, and the accused’s poor to mediocre military career which
counsel from representation and forwarded a included two Article 15s. Finally, the Navy-Marine Corps
copy of the SJA's recommendation to appel- court found that given what the accused wanted to submit, he
lant for his use in drafting the petition, or was better off having nothing submitt&d. Although, the
having another attorney assist him with CAAF seemed unimpressed with the first two reasons for the
this 102 Navy-Marine Corps Court of Criminal Appeal’s conclusion

that no prejudice occurred, the final rationale made sense to the
The defense counsel chose none of these options. Instead theAAF.
defense counsel sent the accused’s submission back to the
accused with a memo. The memo informed the accused that the The second case this year dealing with ineffective assistance
submissions were improperly styled and that clemency wasof counsel idJnited States v. Lé€ In Leethe court took a dif-
going to be denied regardless of the submission. Defense courferent approach to th8trickland?'® test than it did in
sel based his opinion of the chances of the accused receivin@rownfield In Leg the court considered whether the alleged
clemency on a conversation with the SFA. ineffective assistance of counsel was prejudicial before deter-
mining whether the counsel’s behavior was in fact ineffective.
The CAAF concluded that the defense counsel in this caseThe accused ihee pled guilty to attempted distribution of
allowed his personality conflict with the accused to cause himcocaine, distribution of cocaine, conspiracy to commit larceny,
to “not fully discharge his obligatiort®* The defense counsel larceny, and dereliction of dut$t He was sentenced to ten
who is faced with a personality conflict can either resolve the months confinement, reduction to the pay grade of E-1, and a
conflict and continue to zealously represent his client or seekdishonorable discharge. The accused had a pretrial agreement
relief from the obligation of representatitfh. In this case the  that required the convening authority to disapprove any con-
court concluded that the defense counsel did neither, but a findfinement in excess of sixteen months, so the agreement had no
ing of ineffective assistance of counsel does not necessitateffect on the approved senteri€e.In clemency matters sub-
relief. Besides the ineffectiveness, prejudice must be shownmitted by the accused, his father, his wife, and his sister, the
Specifically, to establish prejudice the appellant must show “aconvening authority was asked to disapprove the accused’s
reasonable probability that, but for counsel’'s unprofessional punitive discharge and allow the accused to be administratively
errors, the result of the proceeding would have been differ-discharged. The defense counsel in his R.C.M. 1106 submis-
ent."0e sion requested that the convening authority disapprove the dis-
honorable discharge in lieu of a bad-conduct discharge. The
convening authority did not grant any clemency. On appeal the
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accused claimed his defense counsel undercut his clemencwhere a convening authority stated in his action that he had
submission by acknowledging the accused deserved a bad-corconsidered the matters submitted by defense counsel and the
duct discharge. accused when none had been submitted.

The CAAF skipped the first prong of ti&ricklandtest and The accused pled guilty at a special court-martial to posses-
went directly to the issue of prejudice. The court discussed thesion of marijuana, absence without leave and violation of a law-
high standard required to demonstrate prejudice: “appellantful general order. He was sentenced to ninety days
must show a reasonable probability that, but for the counsel’sconfinement, forfeitures, reduction to the pay grade of E-1, and
unprofessional errors, the result of the proceeding would havea bad-conduct discharg€. The accused’s defense counsel
been different*® The court went on to explain that the lower received the authenticated record of trial on 3 November 1995
standard for demonstrating prejudice in matters affecting post-and the SJA PTR on 20 November. The SJA PTR was dated 16
trial clemency fromUnited States v. Wheelgtould be laid November and so was the convening authority’s action approv-
over Strickland'** Thus, the appellant should only have to ing the sentencE® The appellant never submitted clemency
make a colorable showing that it was possible, that the counmatters or a response to the posttrial recommendation, and
sel's unprofessional errors would have resulted in a differentaccording to an affidavit from the accused’s defense counsel
result in the proceeding. Even with this lower standard the“there were no R.C.M. 1106 matter$®”
court found no prejudice. The court concluded that absent the
alleged error on the part of defense counsel the accused would The CAAF found that there was error in the process, but
have faired no better. The court believed the convening authoreould not find prejudice. The failure to establish prejudice
ity would not have granted the accused’s request for an adminstemmed from the fact that the accused never submitted any
istrative discharge because he would not even take the lessalemency matters and, according to defense counsel, there were
step of commuting the dishonorable discharge to a bad-conduatone to be submitted. The court pointed out that “The objective
discharge!® Thus the defense counsel’'s clemency requestof posttrial procedure is to ensure that the convening authority
would have had no impact on the results of the clemency pro-as all relevant information related to the accused and the
ceedings. charges prior to when he takes his acti8h.The posttrial pro-

cedure requires that the convening authority receive a posttrial

BrownfieldandLeeillustrate that even with the standard for recommendation from his SJA and affords an accused the
establishing ineffective assistance of counsel being loweredopportunity to submit matters relating to the findings and sen-
when committed in connection with posttrial clemency matters, tencé?! and to respond to the posttrial recommendatfén.
it is still a high standardBrownfieldalso provides a good meth-  Although the accused had the opportunity to submit the above
odology for defense counsel to apply when facing a personalitymatters, it is not mandatory. Since the accused never submitted
conflict in the posttrial with an accused. matters, the convening authority had all the relevant informa-

tion at the time he took action.

Convening Authority Action The message fror8chrodeis clear: even if the convening
authority has taken action still submit clemency matters. It
This past year one case was decided dealing with the validityseems unlikely, given the low standard for establishing preju-
of a convening authority’s action. That case Wagted States  dice in the posttriaf that the court would have found no prej-
v. Schrodé?!® Schrodeaddressed the unusual circumstance udice had defense submitted some kind of request for clemncy.
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Conclusion they would show no mercy to the town’s people. Henry says

“defy us to our worst?*
This article began by likening the Court of Appeals for the

Armed Forces to the English troops in Shakespeare’s Henry V, Inreading the cases this past year involving posttrial error, it
trying to take the town of Harfleur. Those who have read theis difficult to not be struck by the frustration and hostility the
play will recall that even after Henry rallyied his troops and sent CAAF has for errors in this area of military practice. It seems
them back into the breach, the town did not fall. It was not untilthat for years they have tried to devise a method of reducing
later in the play, when Henry promises the mayor of Harfleur posttrial error without success. As the language of the court’s
that if he does not yield the city when his men did take the city decisions in this area becomes more severe, the message seems

to be the same as Henry’s: “defy us to our wo¥st.”

124. WiLLAM SHAKESPEARE HENRY V, act 3, sc. 3.

125. Id.
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New Developments in Military Capital Litigation:
Four Cases Highlight the Fundamentals

Major Paul H. Turney
Professor, Criminal Law Department
The Judge Advocate General’s School, United States Army
Charlottesville, Virginia

[W]e will ensure that fundamental notions of highlight the multifaceted and complicated issues inherent in
due process, full and fair hearings, competent military capital litigation. They also provide guidance, proce-
counsel, and above all, a “reliable result,” are durally and substantively, with respect to the necessary steps
part of the equation. In the final analysis, we required for a capital court-martial. The goal is that the ultimate
have heretofore examined, and shall continue result, one of such terminal consequence to the appellant,
to examine, the record of trial in capital cases reaches the over-arching standard of “result reliability.” This
to satisfy ourselves that the military member article discusses select issues from these recent decisions, high-
has received a fair tridl. lights the CAAF’s guidance with respect to these issues, and

describes a recent change to Rule for Courts-Martial (R.C.M.)

Introduction 10047

The final months of the twentieth century witnessed a flurry
of judicial activity in an area of military jurisprudence that has Background
seen periods of seeming inactivity and sparse comment. In the
eleven months between October 1998 and September 1999, the In 1996 the United States Supreme Court addressed a sol-
Court of Appeals for the Armed Forces (CAAF) issued opin- dier's appellate attack of the President’s promulgation of the
ions in four capital casés.In two of the decisions the CAAF  necessary aggravating factors for military capital senténbes.
reversed the death sententasd in a third the CAAF affrmed  United States v. Lovinghe Court rejected the claim that the
the lower court’s sentence reassessment awarding appellant lifBresident, as Commander-in-Chief, lacked the requisite author-
imprisonment. In the fourth case, the CAAF affirmed the sol- ity to promulgate by executive order the mechanism under
dier’s death sentenéesffectively joining his case with that of R.C.M. 1004 that may yield a death senteh8g.its action, the
Inmate Dwight Loving who currently awaits presidential Supreme Court affirmed the military’s capital litigation process
approval of his death senterfcelThe decisions and opinions and, in rejecting Loving’s claims, moved the case an additional

1. United States v. Murphy, 50 M.J. 4, 15 (1998). With this statement, then Chief Judge Cox reiterated an earlier refereSwgeréme Court’s over-arching
concern in capital cases: “One continuous theme is found throughout the death-penalty cases handed down by the Suprentae€lastt3D years. That theme
is reliability of result.” 1d. at 14.

2. These four cases involve the following personnel: Inmate Jose F.S. Simoy, Inmate James T. Murphy, Inmate Ronald AinGratg Rathnie A. Curtis. A
fifth case, involving Inmate Dwight J. Loving, is largely beyond the scope of the purpose of this artlad@intnv. Hart 47 M.J. 438 (1998), the CAAF denied a
writ of mandamus filed by Inmate Loving after the Supreme Court had affirmed his capital conviction and sSetrméng v. United States, 517 U.S. 748 (1996).
Several months after its denial of this writ, the CAAF subsequently denied Inmate Loving'’s petition for reconsideratianv. Harin 49 M.J. 387 (1998) (Effron,
J., dissenting).

3. United States v. Simoy, 50 M.J. 1 (199@urphy, 50 M.J. at 4.

4. United States v. Curtis, 52 M.J. 166 (1999).

5. United States v. Gray, 51 M.J. 1 (1999).

6. Loving 47 M.J. at 438. In accordance with Article 71, Uniform Code of Military Justice (UCMJ), Presidential review and actjoined before a service

member may be executed pursuant to a capital sent@eEManuAL FOR CouRTS-MARTIAL, UNITED SraTes, R.C.M. 1203, 1204, 1207 (1998) [hereinafter MCM].
That the CAAF has affirmed Inmate Gray’s capital conviction and sentence does not mean that procedurally his case it dwoyiag®wit From a procedural

perspective, Gray’s case is behind Loving’s and it appears that Gray has other appellate options that are no longer lawaita(sich as Supreme Court review).
7. MCM, supranote 6, R.C.M. 1004.

8. Loving v. United States, 517 U.S. 748 (1996). The facts of the case are briefly as follows: on 11 December 1988 vitrivaibhiax two convenience stores
in Killeen, Texas. His efforts produced less than $100. Thus, the next evening, he decided to rob taxi drivers. Rhispéant,tBrivate Loving robbed and shot
to death a soldier moonlighting as a cab driver. Approximately fifteen minutes later, he robbed and killed another cShiltiater.in the evening, Private Loving

robbed and attempted to kill a third cab driver who resisted and fled. Upon his ultimate apprehension, Private Loving twohfessenes. At general court-
martial, the panel convicted Loving of the two murders, the attempted murder and the five robberies. United States4l MMingl3, 229-231 (1994).
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step closer to finality. In April 1998, the CAAF rejected Lov- tence, the likelihood of successful habeas petitions at this stage
ing’s writ of mandamus and the Supreme Court subsequently is remote, especially given the apparent standard of review
denied yet another petition for certiorari filed by Lovifigror applied by the reviewing coutt. Simply put, absent habeas
purposes of processing pursuant to the Uniform Code of Mili- relief, the matter of Inmate Loving’s life and death lies in the
tary Justice (UCMJ), the case is governed by Articl& 71. hands of the Commander in Chiéf.

It remains to be seen what action the President will approve Inmate Loving is not alone within the ranks of military per-
upon the required review of Loving’s case. Pursuant to Article sonnel awaiting review and action with respect to their capital
71, the President acts as the final review, appeal and clemencgonvictions and sentences. Currently, there are six military
authority for a soldier sentenced to dedthJpon presidential  prisoners confined under a sentence of death at the United
approval, a court-martial death sentence is ready for executiorstates Disciplinary Barracks, Fort Leavenworth, Kart8as.
as the inmate’s direct appellate options have largely beenEach prisoner’s case is procedurally postured at various stages
exhausted? The only remaining option lies within federal in the appellate review process. Tbaving decision alerts
habeas corpus proceedirt§swhile such proceedings are cer- these appellants specifically and the military law practitioner
tainly a possibility after presidential approval of a capital sen- generally that, at a minimum, the R.C.M. 1004 process passes

9. Loving 517 U.S. at 769. Loving’s attack first alleged that the Congress lacked the power to give the President this abilithd&mnstéution vests only in
Congress the authority to “make Rules for the Government and Regulation of the land and navallébraeg58 (citing U.S. 6nsr. art. |, § 8, cl. 14). The Court
rejected this and other arguments and found the delegation to the President to be lawful and his promulgation of R.CtMn 18@4aui corners of that delegation:
“There is nothing in the constitutional scheme or our traditions to prohibit Congress from delegating the prudent andpteopentation of the capital murder
statute to the President acting as Commander in Chigfat 769.

10. Loving v. Hart49 M.J. 387 (1998).
11. Loving v. Hart, 525 U.S. 1040 (1998).

12. UCMJ art. 71 (LEXIS 2000). Article 71 (a) provides that no death sentence may be executed until it has been apprdesiogite Subpart (c)(1) further
provides that a death sentence “may not be executed until there is a final judgment as to the legality of the proceddmgst’fidality occurs when review has
been completed by the respective Court of Criminal Appeals, the CAAF, and “review is otherwise completed in accordangedgittetiteof the Supreme Court.”
Id. art. 71 (c)(1)(C)(iii). In accordance with R.C.M. 1204(c)(2) and (4) after judgment finality occurs, the service JudgecABenesdl shall transmit the case “to
the Secretary concerned for the action of the President.” Notwithstanding that rule’s mandatory inclusion of the Setwaige B&ttd. 1205 appears to allow
direct transmittal, after action by the Supreme Court, to the President. The President may, per R.C.M. 1207, approvefekecdéath sentence or, per Article
71(a), commute the death sentenizk.

13. Id. The last service member to be executed by the United States military was Army Private First Class (PFC) John A. Baadetipeiband attempted to
murder a young girl while stationed overseas. Pursuant to Article 71, President Eisenhower approved Bennett’s death 2eiubnt85¥ but the execution did
not occur until 13 April 1961, after President Kennedy had denied Bennett's telegram plea for cledeenggnerallZaptain Dwight H. SullivariThe Last Line of

Defense: Federal Habeas Review of Military Death Penalty CaddsML. L. Rev. 1 (1994) (discussing the process that accompanied the Bennett execution).

14. TheBenneticase, post presidential approval, provides an interesting study in the efforts that may be undertaken to prevent exeulitany death sentence.
After President Eisenhower’s decision, PFC Bennett tried twice to obtain habeas relief from the United States Districti@oDistact of Kansas, appealed those
decisions unsuccessfully to the United States Court of Appeals for the Tenth Circuit, and also failed to obtain from theucéédsfal petition for a writ of error
coram nobis.SeeSullivan,supranote 13, at 3 (citing Bennett v. Cox, 287 F.2d 883 (10th Cir. 1961); Bennett v. Davis, 267 F.2d 15 (10th Cir. 1959)).

15. “[A] petition for a writ of habeas corpus remains a viable means to challenge a military death seideaté&l. “[F]lederal courts normally will not entertain
habeas petitions by military prisoners unless all available remedies have been exhadisatan’13 (citing Schlesinger v. Councilman, 420 U.S. 738, 758 (1975)).
Sullivan notes further that the statutory authority for the military habeas process, 28 U.S.C. § 2241, has been “exptebglyheo8ipreme Court as providing
“federal civil courts’ with habeas corpus jurisdiction over military death penalty cases.” Sufliyananote 13, at 7 & n.20 (citing Burns v. Wilson, 346 U.S. 137,
139, & n.1 (1953)).

16. The Tenth Circuit courts, because they serve the area within which the United States Disciplinary Barracks is laitstiéct @hKansas), are the courts whose
case law “will govern habeas corpus review of military capital caddsdt 17. However, at least as of a decade ago, the Tenth Circuit Court of Appeals noted that
its “precedent concerning the scope of review in military habeas cases is in a ‘confusing lstag.i.70 (citing Dodson v. Zelez, 917 F.2d 1250, 1252 (10th Cir.
1990)). The current standard the court employs is the “full and fair consideration” standard posed by the plurality apben®apséme Court Burns v.Wilson

346 U.S. at 144. “[l]t is the limited function of the civil courts to determine whether the military have given fair ctiosideraach of [the petitioner’s] claims.”
Sullivan,supranote 13, at 14. However, according to Sullivan, the court so narrowly restricts this test that only a “rare case, indedd qualify for review.”

Id. at 22. The Tenth Circuit courts continue to follow this approach. The review is limited to the following four questions:

whether the claimed error is of substantial constitutional dimension; (2) whether a legal, rather than a factual, istres i) wehether
military considerations may warrant different treatment of constitutional claims such that federal civil court interveritidreviappropri-
ate; and (4) whether the military courts have given adequate consideration to the claimed error and applied proper tdgal standa

Seaver v. Commandant, United States Disciplinary Barracks, 998 F. Supp. 1215 (D. Kan. 1998)dd&mg917 F.2d at 1252-53). Perhaps Inmate Loving’s case

will clarify the courts’ approach if, in fact, he seeks habeas review in the Tenth Circuit. However, regardless of theesigholged, absent a successful habeas
petition, upon presidential approval no appellate process will exist to halt execution of sentence.
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legal muster. What remains then from an analysis of recentdeposit of the business day’s receddtsSimoy recruited his
appellate decisions are those substantive and case specifiorother and friends to assist him and chose the Christmas holi-
issues that provide lessons learned for future cases. The followelay period to effect the conspiracy as that time had the potential
ing section reveals the CAAF’s recent disposition of such to produce the most lucrative resitsOn 29 December 1991,
issues. Taken together, the cases present a military capital litiSimoy and his gang robbed a commissary worker of approxi-
gation primer—a basic subject matter approach not unlike thatmately $34,000 and attacked two Air Force noncommissioned
used in a freshman college course. From the military judge’sofficers, killing one?
role regarding instructions to the performance of defense coun-
sel to the appellate review process and to the authority of the At trial, Simoy’s defense counsel argued that information
appellate courts, each case highlights the requisite fundameneoncerning the civilian murder trial of Simoy’s brother should
tals. have been provided to the pafelThe military judge over-
ruled this argument and found that such information would
result in a “misleading and confusing” subset or “mini-trial” of
United States v. Simognd Capital Courts-Martial Trial Simoy’s court-martial that went “far beyond its probative
Procedure 101: “The Four Gates” weight.”?* In his sentencing case, the civilian defense counsel
submitted two documents, one of which was Simoy’s three and
In 1992, a general court-martial convicted and sentenced tane-half page apology, and called no live withe$sdanally,
death Senior Airman Simoy for the offenses of conspiracy toin his sentencing instructions, and without objection by either
commit robbery, robbery, felony murder, attempted murder, side, the military judge reversed the procedure with respect to
and desertion terminated by apprehen&ioBimoy, a security  the order panels address and vote on proposed sereites.
policeman at Anderson Air Force Base, Guam, planned anAir Force Court of Criminal Appeals examined these issues as
ambush of a commissary worker as that person made a night

17. Since th@ennettcase, only one additional capital court-martial case has proceeded through the Article 71 pghiated 8tates v. Hendersahl C.M.A. 556
(1960), President Kennedy, acting on advice of the Secretary of the Navy and contrary to the advice of the Judge Advatafet@eNary, commuted a death
sentence to confinement for life for a service member whose case presented “a reasonable possibility that his mentaéit)'isSulpaan,supranote 13, at n.10
(citing a 5 December 1960 memorandum to the Secretary of Defense from the Secretary of the Navy contakhendart@record of trial. Sullivan further notes
that the Secretary of Defense and the Attorney General concurred in this recommendation. These two officials are naheljoledstythe current Article 71,
R.C.M. 1204, 1205 and 1207 review and action process). The passage of nearly forty years ldemgetisercase, coupled with the changes to Manual for
Courts-Martialin 1984, arguably create, with respect to Article 71 procedures ahdyhmgycase, an issue of first impression. WhileMsnual for Courts-Martial
provides a template for presidential review and action in a military death sentence case, that template does not neeelssarilydfiat and action by other agencies.
For example, could a military death sentence, approved by the President, make its way to the U.S. Department of Jusi@iideafoioimput and recommenda-
tion? One observer has so questioned and notes further that such office could begin an investigation to be conductitdyBheeka of Investigations the results
of which could accompany a recommendation to the President to use his power to pardon the serviceSeeDawd. E. RovellaClosing Ranks on Executions,
Military nears first death penalty since JFK; Policy assajléde NaT’ L.J. 3 (Apr. 5, 1999). Finally, as was the casélendersonthe President could solicit the
input and recommendations of not only the Secretary of Defense and the Attorney General, but also that of the Departemset GEDefal Counsel and the Army
General Counsel. The concomitant additional review and analysis of the subject death sentence would add even mordtedildiityate conclusion that the
court-martial had produced a “reliable result.”

18. Electronic Interview with Lieutenant Colonel Alan L. Dunavan, Command Judge Advocate, Headquarters, U.S. Army Discptay, Bort Leavenworth,
Kansas (Apr. 4, 2000). Three of the prisoners are soldiers: Inmates Loving, Gray, and Kreutzer; and three are Mariee$ValketaParker, and Quintanilla.
Inmate Murphy, whose case and death sentence the CAAF remanded to the Army court for further review, also remains habhsed.oGd®aand Murphy were
court-martialed in 1987 for their offenses. Inmate Loving was tried in 1989. Walker and Parker were court-martialedKnedi2@2 was court-martialed in 1995,
and Quintanilla was court-martialed in 1996.

19. United States v. Simoy, 46 M.J. 592, 601 (A.F. Ct. Crim. App. 1996).

20. Id. at 599.

21. Id.

22. 1d. at 600. Simoy’s brother Dennis killed one of the men by beating his head with a lead pipe and another gang member sialthestyssidshed the other
victim with a knife. Although not the actual murderer (or the man who knifed the second victim), Simoy was a link betwéaengridrexecution of the assaults.
As the ambush began, one of the conspirators asked “Jose, what if the guy dies?” Simoy responded, “If the guy dieddhd dtes.iwhen the second victim
happened upon the scene, another conspirator asked, “Jose, there’'s a guy in a car. Do we have to kill him?” Simoywiespd¥dal,tkill him.” Id. In addition

to the cash, the gang obtained approximately $40,000 in food stamps and ¢teak601.

23. Dennis Simoy, at the time of his brother’s court-martial, faced a sentencing hearing, as he had already pleadedgeilyyandonurder. He was tried in the
United States District Court for the Territory of Guam wherein the maximum sentence he faced was a mandatory lifelseatss@®.

24. Id. at 609.

25. Id. at 603. The other document merely explained Simoy’s efforts to secure a pretrial agreement. In argument, counsel éenfoembeth of Simoy’s wife
and three children as well as of other family members.
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well as the issue of sentence appropriateness and affirmed théudge Crawford reiterates that unanimity of decision is required
findings and sentence. at every gate in the process and that the military judge’s instruc-
tions must “make these four gates clear” to the members.
The CAAF agreed with the Air Force court on all the find- Finally, and perhaps most important of all, the military judge
ings issues but disagreed as to the issue concerning the militargnust impart to the members that even if they successfully clear
judge’s failure “to instruct the members to vote first on the gates one through three, they are not allowed to vote on the
lightest proposed sentenc&."The CAAF found this failure to  death penalty first if any member has proposed a lesser sen-
be plain error, affirmed the findings, set aside the sentence antkence?®
returned the case to The Judge Advocate General of the Air
Force with the authority to conduct a sentence reheéritg. The CAAF’s guidance isimoyunderscores a specific fun-
the opinion of the CAAF, Judge Crawford notes: “[I]n order for damental requirement of the military judge regarding sentenc-
the death penalty to be imposed in the military, four gates musing instructions and procedure as provided in R.C.M. 1006: the

be passed . . .3 Those gates are as follows:

(1) The panel members must find unani-
mously that the accused is guilty of a death
eligible offenset

(2) The panel members must find unani-
mously beyond a reasonable doubt that at
least one qualifying aggravating factor
exists?®?

(3) The panel members must unanimously
concur that any aggravating factors substan-
tially outweigh any mitigating factors.

(4) The panel members must unanimously
vote for the death penalty as the sentence for
the accuseé.

members must be informed that they must vote on the proposed
sentences beginning with the least severe and moving to the
next least severe until the required number of members has
agreed” It is the duty of the military judge in a capital case to
ensure that the members are informed and understand that they
may propose lesser sentences and, if so propose, must vote on
such sentences before reaching a vote for d&dthe members
must know this specifically as to sentencing and must appreci-
ate generally that in a capital case, “because of requirements for
unanimous votes, any one member at any stage of the proceed-
ing could have prevented the death penalty from being
imposed.®® From such procedural perfection may come a
result that is reliable in a military capital cd%e.

26. Id. at 614. The actual instruction was as follows: “If the aggravating circumstance has been found unanimously by proefdseyaitdierdoubt, and if one
or more members proposed consideration of the death sentence, begin your voting by considering the death sentence gndposathehightest additional pun-
ishment if any.” United States v. Simoy, 50 M.J. 1, 2 (1998).

27. Simoy 46 M.J. at 599. The court concentrated on the issues of ineffective assistance of counsel (pretrial and during tlesergetscémg phases of trial), the
sentencing instructional errors, and sentence appropriateness. The court opined that the remaining forty-five issuesagsealdtad largely been “laid to rest”
by the Supreme Court in th@ving decision. Id. at 601.

28. Simoy50 M.J. at 2.

29. Id. at 3. According to the Air Force’s Appellate Defense Division, on rehearing Simoy received a life sentence that hastsubsequarproved by the con-
vening authority. Telephonic Interview with Major Thomas R. Uiselt, U.S. Air Force Appellate Defense Division (Apr. 10, 2000).

30. Simoy50 M.J. at 2. This is not the first CAAF death penalty opinion to refer to the requisite stages in the process agaéties.foln_oving v. Hart 47 M.J.

438 (1998), decided eight months before #timoydecision, Judge Gierke notes that the “military capital sentencing procedure set out in R.C.M. 1004 and 1006
establishes four ‘gates’ to narrow the class of death-eligible offendelcsat 442. He further notes that the first two gates involve unanimous votes as to conviction
for a death eligible offense and the existence of at least one aggravating factor and then describes the third gatghkin¢figatei He concludes that an accused
becomes “death eligible” only after the case has moved through the three gates and then he refers to the final gateasifthe seision itself."d.

31. MCM,supranote 6, R.C.M. 1004(a)(2).

32. Id. R.C.M. 1004(b)(7).

33. Id. R.C.M. 1004(b)(4)(C).

34. 1d. R.C.M. 1006(d)(4)(A).

35. Simoy50 M.J. at 2.

36. Id.

37. MCM,supranote 6, R.C.M. 1006(d)(3)(A).

106
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United States v. Murphgnd Effective Assistance of Counsel  national, and had fathered a son with®ePetra Murphy also
101: Nobody's Perfect but . . . had another son, Tim, from an earlier marridgeGerman
police discovered the bodies of these three people on 23 August
In United States v. Murplty the CAAF faced ninety-one 1987, in Petra Murphy'’s off-post apartméhtUpon his appre-
issues but focused its opinion on jurisdiction, several claims ofhension at Redstone Arsenal, Alabama, and several days later
ineffective assistance of counsel, and claims of newly discov-after his return to Germany, Murphy confessed to killing his
ered evidence with respect to appellant’'s mental responsibil-family.*
ity.*> In a 3-2 decision, the CAAF resolves the jurisdictional
issue against Murphy but determines that it is “satisfied that The Ineffective Assistance Claims: Pretrial, During, and
appellant did not get a full and fair sentencing hearthgds a Posttrial
result, the court sets aside the Army court’s decision and returns
the record of trial to the Army Judge Advocate General for  Prior to trial in December 1987, Murphy spent several
remand to the lower court for further reviéw. months confined in the Mannheim Confinement Facility, Ger-
many?*® While there, he confessed to two inmates, one of
At court-martial, Murphy’s defense counsel faced a dauntingwhom, Private Michael French, later testified against Murphy
task given the facts presented by the government. For a periodt his court-martial® French, upon hearing Murphy’s confes-
of time, Murphy had been married to Petra Murphy, a Germansion, reported what he heard to his detailed military defense

38. Butwhat about the situation where panel members request clarification of voting instructions? How far a judge naustygjotp guestions regarding instruc-
tions was reached by the U.S. Supreme Court in a recent decisidfeeks v. Angelon&20 S. Ct. 727 (2000), the justices decided, 5-4, that a trial judge’s refusal
to do more than to refer the jury to pattern instructions he had given before deliberations was permissible and coryssibwtnshallhe question addressed whether
the jury had to decide on death as a sentence after it had found at least one aggravating factor. The judge did nohprpandmthe pattern instruction regarding
the relationship between aggravating factors and mitigating circumstances and instead directed the jurors to the petitenrhinsid already given them. In their
dissent, Justices Stevens, Ginsburg, Breyer, and Souter maintain that the pattern instruction itself was ambiguous janidé¢hae¢e¢ked to do more than merely
repeat that instruction (“a simple, direct answer to the jury’s question would have avoided thelératr738 n.5. Military judges, mindful of their responsibilities
with respect to shepherding the panel through the four gates at capital courts-martial, are well-a@irmegdndWeekgshat the better course is to provide clarity
and meaningful response to instructional questions.

39. Simoy50 M.J. at 3.

40. In their concurring opinions, Judges Sullivan, Gierke, and Effron write to convey their view that the military judgeextckdling information regarding the
maximum possible sentence that Simoy'’s brother faced in federal civilian court (that is, mandatory life sentence). Jaggeo8slthat “to hold the triggerman’s
fate [Simoy’s brother] is irrelevant in appellant’s case, a nontriggerman participant in the same murder, ignores apgécalpedetice without reasonld. at 3
(citing UCMJ art. 36). Judge Gierke agrees with this notion: “Congress considers the sentence of a co-actor relevaintapifatieases.d.

41. United States v. Murphy, 50 M.J. 4 (1998).
42. 1d. at 6.

43. Id. at 15. On appeal, Murphy attacked the jurisdictional aspect of his case in three ways: first, he alleged ineffeatice a$sistinsel because his detailed
military defense counsel were prohibited from representing him in jurisdiction negotiations with the German authorities.hn&edleged the German authorities

were mistaken as to the issue of whether the victims were his dependents and thus American authorities illegally adtjotied @irise case. Finally, he alleged

he was prejudiced by the process and offered correspondence between German and American authorities establishing thatwoeil@erotdave released juris-
diction “if they had not been mistaken about the true fadts.at 6, 7. The court resolves the issues primarily on the basis of the existence of in personam jurisdiction
that flowed from Murphy'’s status as a soldier and adds the performance of his counsel on this matter to the pot fronceunridhréives up its opinion as to counsels’
competenceld. at 8 (referring to United States v. Solorio, 483 U.S. 435 (1987); Loving v. Hart, 47 M.J. 438 (1998)).

44, Id. The options for the Army court from this remand order include: (1) review the “newly discovered evidence” to deterrferenif filifdings might reasonable
result; (2) if the record is inadequate, order a rehearing, pursudntteal States v. DuBag7 C.M.R. 411 (1967), to consider the factual issues raised on appeal as
to findings; (3) if no different findings verdict would reasonably result, affirm Murphy’s sentence only as to life imprisanrt@®rorder a rehearing as to the death
sentenceld. at 16.

45. 1d. at 6.
46. Id. at 30.
47. Id. at 6.

48. Id. In her dissent, Judge Crawford comments “| find it telling that the majority gives short shrift to a discussion of tiee @vitiencase.ld. at 29 (Crawford,

J., dissenting). To buttress her contention that Murphy was not prejudiced by his counsels’ performance, Judge Crawfoittedaotmof this case in greater
detail than does the majorityd. at 29-30 (Crawford, J., dissenting). Petra and appellant had been estranged for some time prior to the murders ancediéne invol
a contentious dispute over financial suppdd. at 29 (Crawford, J., dissenting). During this time, Murphy allegedly remarked to other soldiers “if he had to pay
alimony he was going to kill her.td. (Crawford, J., dissenting)in a series of ever-increasingly incriminating statements, Murphy ultimately recounted that on the
day of the murders, he went to his ex-wife’s apartment, repeatedly struck Petra with a hammer, and placed her and trentimtochilththtub where they died by
drowning. Id. at 30 (Crawford, J., dissenting).

MAY 2000 THE ARMY LAWYER « DA PAM 27-50-330 107



counsel, Captain (CPT) Schneltér.Captain Schneller later tion uncovered “new matters” regarding Murphy’s background
negotiated a pretrial agreement for his client, Private French,and also included medical opinions that Murphy indeed suf-
and then successfully moved to withdraw from further repre- fered from organic brain damage that may have resulted from
senting French at his court-martfal.At the same time he fetal alcohol syndrom#.
assisted Private French, CPT Schneller was also serving as
Murphy’s Assistant Defense Counsel (AD€)At Murphy’s Assessing these facts under the Supreme Court’s two-
court-martial, Private French testified as a government witnesspronged test for ineffective assistance of counsel cl&ims,
providing additional evidence regarding Murphy’s motive Judge Cox, writing for the majority, finds that the record of trial
behind the killing of his biological son. Neither Murphy’s as well as the numerous posttrial affidavits submitted by a
lead defense counsel, CPT Vitaris, nor the ADC, CPT Schnellerseries of appellate counsel yields only one conclusion: Murphy
cross-examined French on this damning evidénce. did not receive effective assistance of counsel with regard to his
sentencing cas®. To support that conclusion, Judge Cox cites
Prior to trial, the defense team, faced with multiple confes- four reasons: first, the defense counsel “were neither educated
sions and a determination by a sanity board that Murphy pre-nor experienced in defending capital cases, and they either were
sented no mental issues to estop prosecution, concentrated arot provided the resources or expertise to enable them to over-
undermining the validity of the confessions and also preparedcome these deficiencies, or they did not request s&msec-
for a sentencing case.The merits strategy failed and the sen- ond, the unexplained conflict of interest that arose from CPT
tencing efforts (also an ultimate failure), comprised merely Schneller’s simultaneous representation of a soldier who faced
telephonic and written correspondence with Murphy’s family a capital court-martial and a witness who later testified against
and friends in the United Stat®s. him, leaves “the question whether this conflict of interest had
any impact on the sentencing proceedings . . . unresot¥ed.”
Over five years after the court-martial, appellate defenseThird, the defense counsels’ cursory investigation of Murphy’s
counsel, using funds approved by The Army’s Judge Advocate‘traumatic family and social histor§* affords the court the
General, procured a “post-trial social histot§.This investiga- belief that, combined with a lack of training and experience,

49. Id. at 6.

50. Id. at 10.

51. Id.

52. 1d. The military judge who granted the motion to withdraw also presided over French’s ultimate court-martial as well as byés. Murp
53. Id.

54. 1d. at 11.

55. Id. at 10.

56. Id. at 12.

57. Id. at 12, 13. The CAAF notes further with disbelief that the defense team, because of communications problems with méitamgqHtwad to seek the per-
mission of the lead prosecutor in order to make commercial calls back to the &tas®@ n.1.

58. Id. at 13.

59. Id. at 14.

60. Id. at 8. The testis as follows:
First, the defendant must show that counsel’s performance was deficient. This requires showing that counsel madeietusthaocsemsel
was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment. Second, the defendant must skefictbat the

performance prejudiced the defense. This requires showing that counsel’s errors were so serious as to deprive the @efeindaat, af
trial whose result is reliable.

Strickland v. Washington, 466 U.S. 668, 687 (1984).

61. Murphy, 50 M.J. at 5.

62. Id. at 9.

63. Id. at 11. Judge Cox observes that the Army court decided this issue exclusively on the basis of examining the affidaeiisbyuldimithy and the defense

counsel and finding the defense counsels’ submissions to be more credible. Per Judge Cox, this “questionable praciitg plirestisputes of material fact” is
contrary to the CAAF precedenid. at 11 (citing United States v. Ginn, 47 M.J. 236 (1997)).
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such efforts were “questionable tactical judgments, leading us The decision also conveys the notion that defense counsel
to the ultimate conclusion that there are no tactical decisions taare not alone in this process. Indeed, the military judge must be
second-guess’® Finally, regarding the posttrial “newly dis- sensitive to problem areas that he knows or reasonably should
covered” psychiatric evidenéethe court determines that it know of and government counsel are equally put to task to
cannot assess the impact such evidence may have had in seensure a clean record. The conflict of interest issiuiphy
tencing as it “has not been tested in the crucible of an adversaiis a prime example of failures of all parties to clarify and per-
ial proceeding ¥ haps resolve, on the record, an issue of tremendous potential
impact on the efficacy of the ultimate result. Had the military
Judge Cox observes that the CAAF’s scrutiny of the defensgudge—the same one who had tried Murphy and the witness,
counsels’ performance is assisted by not only the posttrialFrench—asked counsel and Murphy whether they had dis-
absence of “the fog of battle, but it is also clarified by the guid- cussed the matter then this issue might not have survived the
ing lights of aggressive appellate counsglMe insists that the  trial.”* The case, its issues and the lessons learned from it make
court is “not looking for perfection, but rather we are seeking to Murphy a “must-read” before defense counsel launch into a
ensure that military accused are represented by ‘reasonablgapital case performance.
competent’ counsel, and that the results obtained at trial are
reliable.’®® Armed with the facts and issues springing from
nearly a decade of appellate spadework, Judge Cox concludedJnited States v. Gragnd Appellate Review Fundamentals
“there are too many questions” unanswered to ascertain that  101: Lengthy Process + Lengthy Consideration =
Murphy received “a full and fair sentencing heariffy.” Reliable Result

Murphy reveals obvious case-specific issues regarding the In United States v. Gra§ the CAAF, in another 3-2 split
performance, generally, of defense counsel but it also providesamong the judges, affirms the findings and death sentence for a
a valuable look at the expectations demanded, specifically, ofsoldier whose general court-martial convicted him of two pre-
capital courts-martial advocates. If, indeed, perfection in per-meditated murders, one attempted premeditated murder, three
formance is not the “watchphrase,” something not too far from rapes, two robberies, two forcible acts of sodomy, burglary, and
it must certainly be found in order to arrive at “result reliabil- larceny” Writing for the majority, Judge Sullivan notes that
ity.” Given the potential terminal consequence of a capital the opinion is, by necessity, a long one “because we feel it is
court-martial, defense counsel are well-advisedvioyphy to necessary to explain our resolution of the numerous issues
seek out training, assistance, expertise, resources, and any othiwvolved in this case’™ Those issues, numbering 101, include
help possible in order to glean all that may be had from thor-systemic challenges, case-specific issues, and issues personally
ough, and perhaps exhaustive, research and investigation of thessigned by the appellafit. The CAAF resolves all of them
case and its facts and issues. against the appellart. Judges Effron and Cox dissented,

believing that the military judge committed clear error with

64. 1d. at 10 (citing to Issue XVI of appellant’s brief at Appendix, p.18).

65. Id. at 13.

66. Id. at 15.

67. 1d.

68. Id. at 8.

69. Id. (citing Strickland v. Washington, 466 U.S. 668 (1984);United States v. Polk, 32 M.J. 150 (C.M.A. 1991)).

70. 1d. at 15. In their dissents, Judges Sullivan and Crawford take issue with what they perceive to be an absence of legil suiparitthe majority’s conclu-

sions. Judge Sullivan laments the majority’s reversal of a death sentence obtained eleven years prior and sees “nopgegaibatighe majority can reverse this

case because the defense attorneys might have been better tridnati27 (Sullivan, J., dissenting). While he does not comment on the conflict of interest issue,
Judge Sullivan focuses on the latent developed mental issues and believes that the majority’s decision “generally alloesporesiitélity to be an open question,
practically forever.” Id. at 28 (Sullivan, J., dissenting). Finally, he concludes by disagreeing with the majority’s “too many questions’ staaulaetaoit [sic]
review.” Id. at 29 (Sullivan, J., dissenting). While Judge Sullivan concedes that “death penalty cases must be closely scrutinizeb$émedssuch cases “should

not be allowed to continue foreverd. at 28 (Sullivan, J., dissenting). Judge Crawford finds no prejudice to Murphy flowing from the conflict of interest issue and
determines that defense counsels’ failure to investigate further Murphy’s childhood background and mental health wassrbasedalgon the information pro-
vided to them by appellant and his witnessds.”at 34 (Crawford, J., dissenting). In Judge Crawford’s view, case law does not support the majority’s conclusion
that defense counsel, by their inexperience, were ineffective and she concludes that “the strong evidence of appellmizksarittyunlikely that the post-trial
psychiatric report would have convinced the members to acquit him, even if it had been presented tltla @S (Crawford, J., dissenting).

71. According to the CAAF, the conflict of interest issue “could have been resolved at trial by the simple exercise of QBT r8otinding the military judge of
the prior representation, and by the judge conducting a suitable inquiry of counsel and appellant on thddeabdd.”

72. 51 M.J. 1 (1999).
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respect to the trial counsel’s peremptory challenge of a minorityUndaunted by the failure to convince the Army appellate
panel member. judges, counsel filed a petition requesting the CAAF order the
government to provide $10,000 and to issue an emergency stay
Gray’s court-martial occurred over a period of several of the proceedings before the lower cdéri.he CAAF denied
months from December 1987 to April 1988The convening both requests in October 1991, and in December 1991, the
authority approved the findings and death sentence on 29 JulyArmy court, pursuant to another request by Gray, ordered mili-
1988 and forwarded the record of trial to the Army’s Defense tary authorities to conduct a battery of psychological fésts.
Appellate Division the following week. Appellate defense  The resultant report, notwithstanding its ultimate conclusion
counsel filed their first pleadings over one year later and in Feb-that Gray was currently sane and was so when he committed his
ruary 1990 the Army Court of Criminal Appeals (then the offenses, prompted defense counsel to petition for a new trial
Army Court of Military Review) ordered that Gray submitto a based on “newly discovered evidence of lack of mental respon-
sanity board® The following June, the board found no mental sibility.” 8¢
responsibility or competency issues in existence then or when
Gray committed his offenses, and in July the government appel- In February 1992, defense counsel filed supplemental errors,
late counsel filed their answar. the Army court heard oral argument in April, and the following
December the court denied the petition for new trial and
From late December 1990 to October 1991, Gray's appel-affirmed the cas&. That month, Gray’s counsel filed yet
late counsel sought several times appellate court orders directanother motion for funding as well as a petition for reconsider-
ing the government to provide $15,000 for several experts toation of the court’s case decision. The Army court denied both
conduct psychological, legal, and social history investiga- the following month, denied a@n bancrequest in March of
tions® The Army court denied the motion in March 1991 and 1993, allowed the supplemental filing of additional errors, and
denied a reconsideration request the following Audtist. again affirmed the case in June of 1992\though ordered by

73. I1d. at 9. Gray was also convicted by a North Carolina state court for the additional murders and rapes of two other vidtesS@asaveimber of other related
offenses. He pleaded guilty to those offenses and received three consecutive and five concurrent life sentences. &nit€ia§tad@ M.J. 730, 733 & n.1
(A.C.M.R. 1992).

74. Gray, 51 M.J. at 11. As was the casdJinited States v. Murph$0 M.J. 4 (1998) (wherein Judges Sullivan and Crawford dissented), Judge Gierke provides the
third vote for the majority, this time joining Judges Sullivan and Crawford to affirm the findings and death sentence.

75. 1d. Gray's appellate counsel briefed seventy issues for the CAAF’s consideration. These included several issues centenfogneatitre that was available
to the panel regarding Gray’s mental health; newly discovered evidence alleging that Gray suffers from organic brain dadeage;thcompetent psychiatric
assistance before and during trial; ineffective assistance of counsel for failure to investigate more thoroughly Gragsdamiyid medical histories; and a mul-
titude of systemic issues regarding the military’s capital court-martial process. Gray personally asserted thirty-ora isdde®for the court’s consideration.
76. Id. at 64.

77. 1d. at 65. Judges Effron and Cox dissent because the military judge did not require the trial counsel to articulate alrespadtrhis decision to peremp-
torily challenge a Major Quander, who, like Gray, is an African-Ameridan(citing Batson v. Kentucky, 476 U.S. 79 (1986)). The majority resolves this issue
against Gray, finding that (8atsondid not yet apply at courts-martial when this case was tried, (b) the trial counsel in fact offered a race-neutral efpidriation
challenge, and (c) the judge, while not expressly ruling, “clearly stated his satisfaction with trial counsel’s disavgwakigtantent in making the challengdd.

at 35.

78. 1d.at 9.

79. 1d. The Defense Appellate Division received the record of trial on 8 August 1888.

80. Id. at 9.

81. Id.

82. Id. Counsel specifically sought “an expert psychiatrist, a death-penalty-qualified attorney, and an investibator.”

83. Id.

84. Id.

85. Id.

86. Id.

87. Id. (citing United States v. Gray, 37 M.J. 730 (A.C.M.R. 1992)).

88. Id. at 10.
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the CAAF to file final briefs by summer’s end, Gray’s counsel  The ineffective assistance claims spring from the posttrial
did not do so until June of 199%.During that period of time  discovery of Gray’s mental problems as well as from the post-
the CAAF denied another funding request and granted the leadrial development of the sentencing case. In four phases Gray
appellate counsel’s motion to withdr&w.The CAAF heard attacks his counsels’ performance. First, he alleges that his
oral argument in March 1995, allowed the supplemental filing lawyers failed adequately to investigate his “family, social, and
of additional issues after the U.S. Supreme Court issued itanedical histories and [his] intoxication at the time of the
opinion inLoving and heard oral argument again in December offenses.®® Second, he attacks his counsels’ failure to chal-
19962 lenge the competence of the psychiatrists who evaluated his
mental health pretri@l. Third and fourth, he alleges that his

By virtue of the foregoing lengthy appellate process in this attorneys rendered inadequate performances on the merits and
case, several issues came to light posttrial and their investigain sentencing® The CAAF found that he failed in all attacks.
tion, discussion and resolution enhances the reliability of the
CAAF’s ultimate conclusions. Many of the latent developing Recall that the posttrial development of Gray’s various “his-
issues are independent of each other but several of them ar®ries” evolves with the passage of time and that the results pro-
threaded to a tapestry of ineffective assistance of counsel thatluced come from the zealous and energetic efforts of appellate
appellate counsel weave throughout their contentions. Thecounsel. In fact, the results, called by counsel a “wealth of evi-
CAAF addresses all the issues, but as to the ineffective assisdence in mitigation?® reveal a more complete picture of Gray’s
tance theme the CAAF specifically disagrees with Gray’s con- mental health and enhance an analysis of his mental responsi-
tentions and finds that counsel rendered a performance that ibility at the time he committed his offenses. While the CAAF
neither defective nor inadequadte. does not “welcome descent into the ‘psycho-legal’ quagmire of

battling psychiatrists and psychiatric opinio®8;it surely wel-

The CAAF first addresses a supplemental issue, filed aftercomes the additional clarity that enables it to resolve the issue.
the Supreme Court’koving decision, wherein counsel allege Moreover, the newly discovered evidence enhances its review
that the reach dbolorio (insofar as that case does not require a of the case in general as well as the specific allegations of inef-
service-connection in order to obtain jurisdiction over a service fective assistance at the various phases of the case.
member) extends only to non-capital ca¥esThe CAAF
agrees tha$olorio provides “an important question” regarding The investigative and research efforts achieved by counsel
whether a service-connection must be established in a militaryand the courts durinGrays appellate history (a history that
capital case but ultimately determines that such question “nee@&ncompasses the passage of nine years from Gray’s commis-
not be decided” in this case.For the CAAF, the facts provide sion of the offenses until final arguments before the CAAF),
a “sufficient service connection” such that the issue of jurisdic- renders a conclusive analysis of a multitude of issues. Those
tion, even if it were to necessitatSalorioanalysis, is resolved  efforts and that investigation also produce a valid appellate
against Gray® determination that Gray’'s death sentence can only be described

as a “reliable result!®® It is common knowledge not only that

89. Id.

90. Id.

91.

o

. During this period of time, the CAAF granted the withdrawal motion of yet another lead appellate defense counsel.

92. Id. at 18.

93. Id. at 11 (citing Solorio v. United States, 483 U.S. 435 (1987)).

94. 1d.

95. Id.

96. Id. at 18.

97. Id. at 19.

98. Id. Although not expressly alleged by counsel on appeal, one can surmise that the ineffective assistance argument extbedsifise to procure the nec-
essary funds for investigation and expertise and also to the failure toBatpoewhen the military judge failed to comply with its dictates. As is the case with the
other ineffective assistance issues, both of these issues developed post-trial.

99. Id. at 15.

100. Id. at 17.

101. United States v. Murphy, 50 M.J. 4, 15 (1998).
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a rush to judgment often produces flawed results but that theeemand order, “usurped the role of the Judge Advocate Gen-
passage of time can produce an end product of greater reliabileral™ and effectively limited the treatment of this case so as to
ity. Grayand its history suitably supports that latter contention, produce a “tainted outcomé?®
as is evidenced by several of the issues resolved by the CAAF
in its decision.Gray also reveals a not unusual review process  Curtis is the end result of yet another lengthy appellate
of which counsel must be mindful and be prepared to utilize. review that is comprised of multiple opinions and actions by the
Certainly, the military appellate process cannot allow for a respective appellate courts. In 1987, a general court-martial
death sentence case to work the systdrimfinitumbut practi- convicted then Lance Corporal Curtis of murdering his officer-
tioners, at the trial and appellate levels, cannot escape the conn-charge and the officer’s wif@ After multiple reviews and
clusion that the deliberate, thought-out, thoroughly investigatedthorough analysis of the numerous issues cited by appellate
case produces the result that best answers all needs concernashunsel, the CAAF affirmed the findings and sentéffcédn
If that process must take an extra amount of time than does theeconsideration, however, the CAAF reversed the death sen-
usual case, then so be it. The alternative, that is, a less-thartence on the basis of ineffective assistance of counsel during the
reliable result produced by a speedy process, cannot be seen gentencing phase of tri&l® The Navy-Marine court, on
serve the interests of military justice. remand, affirmed a life sentence, stating that its decision was
the result of “a careful review of the entire record and in light
of the foregoing [appellate history}**
United States v. Curtiand Sentence Reassessment 101:
Whose Task Should it Be—the TJAG's or the The CAAF begins its review of the certified issues by noting
Service Court’s? that the government, in challenging the earlier determination of
ineffective assistance of counsel, did not also challenge the
In United States v. Curti§?the CAAF addresses two issues remand mandate, and neither government appellate counsel nor
certified to it by the Judge Advocate General of the Navy in athe Navy’s Judge Advocate General challenged the decision to
case where the Navy court had, on remand, affirmed a sentencdirect this mandate to the lower court instead of to the Navy
of life imprisonment® Those issues concerned whether the Judge Advocate Generédt. Finally, the CAAF also notes that
Navy court was authorized to reassess a death sentence arnlde government did not avail itself of Supreme Court review
whether the court had abused its discretion by doing so in thisither of the ineffective assistance of counsel conclusion or of
case without instead ordering a sentence rehegfirig.a per the remand ordét®
curiam decision, the court determines that service courts have
the requisite authority to reassess death sentences and that the Regarding the first certified issue, the CAAF observes that
Navy court did not abuse its discretion in so doing without the UCMJ expressly authorizes the CAAF to “direct” the
ordering a rehearinty® In her dissent, Judge Crawford main- respective Judge Advocate Generals to return a record of trial
tains that while service courts may have the requisite authorityto the intermediate service courts “for further review in accor-
fo reassess a death sentence, in this case the CAAF, by idance with the decision of the Coutt” Coupled with the

102. United States v. Curtis, 52 M.J. 166 (1999).

103. The remand order came from the CAAF's earlier decision wherein the court had reversed the death sentence baseeropoatitmdbat Curtis had received
ineffective assistance of counsel during the sentencing phase of his court-martial. United States v. Curtis, 46 M.J). 112alig38tcretal paragraph of the decision,
the court reversed the lower court’s decision as to the sentence and stated: “The record of trial is returned to theodattg&amkral of the Navgr remandto
the United States Navy-Marine Corps Court of Criminal Appeals. That court may affirm a sentence of life imprisonmentsaonrg penafties, or order a rehearing
on sentence.’ld. at 130 (emphasis added).

104. Curtis, 52 M.J. at 167.

105. Id. at 168, 169.

106. Id. at 171.

107. Id. at 170.

108. United States v. Curtis, 28 M.J. 1074 (N.M.C.M.R. 1989).

109. United States v. Curtis, 44 M.J. 106 (1996).

110. United States v. Curtis, 46 M.J. 129 (1997).

111. Curtis, 52 M.J. at 167 (citing United States v. Curtis, WL 918810, at *2 (N.M.C.C.A. 1998) (unpublished opinion)).

112. Id.

113. 1d.
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CAAF decisional law as well as an earlier opinion from the vening authority?? With this flexibility, the Judge Advocate
U.S. Supreme Court (wherein the justices held that a serviceGeneral has additional resources as well as procedures, evi-
court could reduce a life sentence to a term of yéarle stat- dence and other material all of which is not available to the
utory authority provides the CAAF with a basis for its holding court. Taken as a whole, the process produces a more compre-
that service courts may reassess sentences in capital*éases.hensive review that cannot be duplicated solely by directing the
Judge Crawford’s dissent concedes that this authority in factmatter in the first instance to the court. Judge Crawford con-
lies within the purview of the service coutts. cluded that the remand order @urtis deprived the Navy’s
Judge Advocate General of discretion, flexibility and a more
The CAAF then addresses the issue regarding abuse of disthorough review such that, in the final analysis, the result—
cretion and observes that the government has actuallywhile legally permissible—"is most unwise and should be
demanded an explanation for the decision by the lower courtavoided in the futuret?®
Even though such an explanation is not generally required of
appellate courts, the government maintains that a capital case As it is consistent with the over-arching concern for result
requires an explanation in order therefore to “ensure publicreliability, it appears that Judge Crawford’s opinion is more per-
confidence and to ensure that the court has not applied an incosuasive than the majority’s i€@urtis. In the Crawford
rect legal standard® The CAAF disagrees and, in applying approach, when the CAAF determines that a death sentence is
the prevailing view, found that because the Navy-Marine Corpsa flawed result, it should use its remand power to compel a sen-
court “was able to discern that the sentence would have been aence reassessment that is founded on a thorough re-look at the
least life imprisonment,” then it was free to reassess the senavailable evidence, information, and any other relevant mate-
tence itself instead of ordering a sentence reheéfing. rial. Short of a sentence rehearing, the only mechanism to
obtain that thorough investigation and analysis comes from a
Judge Crawford concedes as well that the lower court did notconvening authority’s independent efforts. The intermediate
abuse its discretion but posits that the remand order effectivelyappellate court is constrained by its limitation to a review of the
removed the Navy Judge Advocate General from the reassesgecord of trial and cannot duplicate the efforts either of a con-
ment process and turned him instead into nothing more than awening authority or of advocates arrayed in a sentencing rehear-
errand clerk tasked with a delivery order. In her opinion, the ing.!?* Surely the interests of military justice and the interests
CAAF remand “bypassed the normal comprehensive process’of all parties in ascertaining that “fundamental notions of due
and “assured there would only be a limited review of the sen-process'?® have been met would be better served by a more
tencing considerations? For Judge Crawford, the normal comprehensive review. While an intermediate appellate court
process (and the one better suited to facilitate public confi-is authorized to reassess a sentence, the reliability of that con-
dencé?) involves The Judge Advocate General's freedom to clusion is suspect without the benefit of something more than
direct the case either to a court of criminal appeals or to a conthe record of triat?®

114. Id. at 168 (citing UCMJ art. 67(e)).

115. Id. (citing Jackson v. Taylor, 353 U.S. 569 (1957)).

116. Id.

117. Id. at 170.

118. Id. at 169.

119. Id. This rationale comes from the CAAF’s decisiotUinited States v. Taylpd7 M.J. 322, 324 (1997), wherein the court held: “When prejudicial error occurs
at trial, the Court of Criminal Appeals may reassess the sentence instead of ordering a sentencing rehearing if thevincetishat appellant’s sentence ‘would
have been at least of a certain magnitude . . . .”” (quoting United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986)).

120. Curtis, 52 M.J. at 170.

121. Id.

122. |d.

123.1d. at 172. Judge Crawford also observes that the court should review its remand Mrgghiyin order “to allow a full review process to take placiel’at n.1.
124. See generall)yCMJ art. 66(c) (LEXIS 2000).

125. United States v. Murphy, 50 M.J. 4, 15 (1998).

126. Judge Crawford suggests that a “wide variety of factors” may be examined. These include “newly discovered evideatdepekipments such as clari-

fication of the evidentiary and procedural rules, new scientific procedures, availability of witnesses, victim-impact tonsidend the philosophy or purpose
behind sentencing.Curtis, 52 M.J. at 170.
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conclusions as to factual and legal sufficiency, @adis dis-
New Development in Capital Offenses: Additional cusses the relative strengths and weaknesses of sentence reas-
Aggravating Factor for R.C.M. 1004 sessment in the absence of a sentence rehearing. Each case, in
turn, provides the capital court-martial advocate the ground

Pursuant to Executive Order 13,140, R.C.M. 1004 wasrules in several areas. Regardiraying the ground rules may
recently amended to include an additional aggravating factornot be so certain and it remains to be seen whether those rules
the proof of which may authorize a death sentence. This factorevolve into something more than a “by-the-book” process.
added to the list of aggravating factors found at R.C.M.

1004(c), authorizes a death sentence to be adjudged where the The cases also convey the prevalent themes that consistently
members find beyond a reasonable doubt that the victim of theappear in capital litigation. Not only is the issue of the judge’s
murder was less than fifteen years of &jePer the executive  role a viable one but the issue of counsel performance, on the
order, this additional aggravating factor is applicable only to merits and in sentencing, remains persistent. Finally, the last-
offenses that are committed after 1 November 12%99. ing impression from an analysis of these cases is the idea that
no court-martial death sentence will be executed without hav-
ing undergone multiple plenary review. The exhaustive and
Conclusion comprehensive process in the military’s capital litigation
scheme is, unlike that seen too often in the civilian sé€tar,

The preceding discussion of four capital cases and theirprocess that strives ever to reach “result reliability.” Anything
recent disposition reveals a review of the basics by the CAAF.less than that goal would be antithetical to the due process and
Simoyhighlights the military judge’s rolélurphy shows defi- fairness guarantees that flow from the UCMJ.
cient performance by defense coun§&zhy demonstrates that
a lengthy appellate review process serves to enhance appellate

127. Exec. Order No. 13,140, 64 Fed. Reg. 55,115, 55,116 (1999) (citing R.C.M. 1004(c)(7)(K)).
128. Id. 64 Fed. Reg. at 55,120.
129. See generallyilliam Claiborne,lllinois Governor, Citing Errors, Will Block Executiong/asH. Post, Jan. 31, 2000, at Al (reporting that lllinois Governor

George Ryan imposed a moratorium on the imposition of the death penalty in lllinois because of a perceived need to leatctmgagystem is working and that
only the clearly guilty are being executed”).
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Guard and Reserve Affairs Iltems

Guard and Reserve Affairs Division
Office of The Judge Advocate General, U.S. Army

USAR/ARNG Applications for JAGC Appointment area each year. All other USAR and Army National Guard
judge advocates are encouraged to attend on-site training.

Effective 14 June 1999, the Judge Advocate Recruiting Additionally, active duty judge advocates, judge advocates of
Office (JARO) began processing all applications for USAR and other services, retired judge advocates, and federal civilian

ARNG appointments as commissioned and warrant officers inattorneys are cordially invited to attend any on-site training ses-
the JAGC. Inquiries and requests for applications, previouslysjon.

handled by the Guard and Reserve Affairs, will be directed to

JARO. On-site instruction provides updates in various topics of
concern to military practitioners as well as an excellent oppor-

Judge Advocate Recruiting Office tunity to obtain CLE credit. In addition to receiving instruction
901 North Stuart Street, Suite 700 provided by two professors from The Judge Advocate Gen-
Arlington, Virginia 22203-837 eral’s School, United States Army, participants will have the
opportunity to obtain career information from the Guard and
(800) 336-3315 Reserve Affairs Division, Forces Command, and the United

States Army Reserve Command. Legal automation instruction
Applicants should also be directed to the JAGC recruiting provided by personnel from the Legal Automation Army-Wide
web site at <www.jagcnet.army.mil/recruit.nsf System Office and enlisted training provided by qualified
instructors from Fort Jackson will also be available during the
At this web site they can obtain a description of the JAGC on-sites. Most on-site locations supplement these offerings

and the application process. Individuals can also request afyith excellent local instructors or other individuals from within
application through the web site. A future option will allow the Department of the Army.

individuals to download application forms.

Additional information concerning attending instructors,

GRA representatives, general officers, and updates to the
1999-2000 Academic Year On-Site Continuing Legal schedule will be provided as soon as it becomes available.
Education Training

If you have any questions about this year’s continuing legal
The following is the current schedule of The Judge Advo- education program, please contact the local action officer listed

cate General's Reserve Component (on-site) Continuing Legabelow or call Dr. Foley, Guard and Reserve Affairs Division,
Education ProgramArmy Regulation 27-1, Judge Advocate Office of The Judge Advocate General, (804) 972-6382 or
Legal Servicesparagraph 10-10a, requires all United States (800) 552-3978, ext. 382. You may also contact Dr. Foley on

Army Reserve (USAR) judge advocates assigned to Judgehe Internet at Mark.Foley@hqda.army.mil. Dr. Foley.
Advocate General Service Organization units or other troop

program units to attend on-site training within their geographic
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THE JUDGE ADVOCATE GENERAL'S SCHOOL RESERVE COMPONENT
(ON-SITE) CONTINUING LEGAL EDUCATION TRAINING SCHEDULE
1999-2000 ACADEMIC YEAR

CITY, HOST UNIT, AC GO/RC GO
DATE AND TRAINING SUBJECT/INSTRUCTOR/GRA REP* ACTION OFFICER
SITE
5-7 May Omaha, NE AC GO BG Romig Contract Law LTC Jim Rupper
89th RSC RC GO COL (P) Walker (316) 681-1759, ext. 1397

Administrative & Civil Law
Host: COL Mark Ellis
(402) 231-8744

6-7 May Gulf Shores, AL AC GO BG Barnes Criminal Law CPT Lance W. Von Ah
81st RSC/ALARNG RC GO BG DePue (205) 795-1511
GRA Rep TBD Administrative & Civil Law  fax (205) 795-1505

lance.vonah@usarc-emh2.army.mil

*Topics and attendees listed are subject to change without Please notify Dr. Foley if any changes are required, tele-
notice. phone (804) 972-6382.
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CLE News

1. Resident Course Quotas

Attendance at resident continuing legal education (CLE)

courses at The Judge Advocate General's School, United States

8-12 May

31 May-
2 June

Army (TJAGSA), is restricted to students who have confirmed June 2000

reservations. Reservations for TJAGSA CLE courses are man-
aged by the Army Training Requirements and Resources Sys-

. . 5-9 June
tem (ATRRS), the Army-wide automated training system. If
you do not have a confirmed reservation in ATRRS, you do not
have a reservation for a TJAGSA CLE course.
. . - 5-9 June
Active duty service members and civilian employees must
obtain reservations through their directorates of training or
through equivalent agencies. Reservists must obtain reserva- 7.9 June
tions through their unit training offices or, if they are nonunit
reservists, through the United States Army Personnel Center
(ARPERCEN), ATTN: ARPC-ZJA-P, 9700 Page Avenue, St. 5-14 June
Louis, MO 63132-5200. Army National Guard personnel must
request reservations through their unit training offices.
. . 5-16 June
When requesting a reservation, you should know the follow-
ing:
12-14 June
TJAGSA School Code—181
Course Name—133d Contract Attorneys Course 5F-F10 12-16 June
Course Number—133d Contract Attorney’s Course 5F-F10
19-23 June
Class Number—133d Contract Attorney’s Course 5F-F10
To verify a confirmed reservation, ask your training office to 19-23 June
provide a screen print of the ATRRS R1 screen, showing by-
name reservations.
) 19-30 June
The Judge Advocate General's School is an approved spon-
sor of CLE courses in all states that require mandatory continu-
ing legal education. These states include: AL, AR, AZ, CA, 21-23 June
CO, CT, DE, FL, GA, ID, IN, IA, KS, KY, LA, MN, MS, MO,
MT, NV, NC, ND, NH, OH, OK, OR, PA, RH, SC, TN, TX, UT, 26 June-
VT, VA, WA, WV, WI, and WY. 14 July
2. TJAGSA CLE Course Schedule July 2000
May 2000 10-11 July
1-5 May 56th Fiscal Law Course (5F-F12).
10-14 July
1-19 May 43rd Military Judge Course (5F-F33).
7-12 May 1st JA Warrant Officer Advanced 10-14 July
Course (Phase I, Active Duty)
(7A-550A-A2). 14 July-

22 September

57th Fiscal Law Course (5F-F12).

4th Procurement Fraud Course
(5F-F101).

3rd National Security Crime &
Intelligence Law Workshop
(5F-F401).

160th Senior Officers Legal
Orientation Course (5F-F1).

Professional Recruiting Training
Seminar.

7th JA Warrant Officer Basic
Course (7A-550A0).

5th RC Warrant Officer Basic Course
(Phase I) (7A-550A0-RC).

3d Staff Judge Advocate Team Leader-
ship Seminar (5F-F52-S).

30th Staff Judge Advocate Course
(5F-F52).

4th Chief Legal NCO Course
(512-71D-CLNCO).

11th Senior Legal NCO Management
Course (512-71D/40/50).

5th RC Warrant Officer Basic
Course (Phase Il) (7A-550A0-RC).

Career Services Directors Conference.

152d Basic Course (Phase |,
Fort Lee) (5-27-C20).

31st Methods of Instruction Course
(Phase I) (5F-F70).

11th Legal Administrators Course
(7A-550A1).

74th Law of War Workshop (5F-F42).

152d Basic Course (Phase II,
TJAGSA) (5-27-C20).
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17 July-
1 September

31 July-
11 August

August 2000

7-11 August

14 -18 August

14 August-

24 May 2001
21-25 August
21 August-

1 September

September 200

6-8 September

11-15 September

11-22 September

18-22 September

25 September-
13 October

27-28 September

October 2000

2 October-
21 November

2-6 October

13 October-

22 December

30 October-
3 November

118

2d Court Reporter Course
(512-71DC5).

145th Contract Attorneys Course
(5F-F10).

18th Federal Litigation Course
(5F-F29).

161st Senior Officers Legal
Orientation Course (5F-F1).

49th Graduate Course (5-27-C22).
6th Military Justice Managers Course
(5F-F31).

34th Operational Law Seminar
(5F-F47).

2000 USAREUR Legal Assistance
CLE (5F-F23E).

2000 USAREUR Administrative
Law CLE (5F-F24E).

14th Criminal Law Advocacy Course
(5F-F34).

47th Legal Assistance Course
(5F-F23).

153d Officer Basic Course (Phase I,
Fort Lee) (5-27-C20).

31st Methods of Instruction
(Phase Il) (5F-F70).

3d Court Reporter Course
(512-71DC5).

2000 JAG Annual CLE Workshop
(5F-JAG).

153d Officer Basic Course (Phase Il,
(TIAGSA) (5-27-C20).

58th Fiscal Law Course
(5F-F12).

30 October-
3 November

November 2000

13-17 November

27 November-
1 December

27 November-
1 December

27 November-
1 December

December 2000

4-8 December

4-8 December

11-15 December

January 2001

2-5 January

8-12 January

8-12 January
8-26 January
8 January-

27 February
16-19 January
17-19 January
21 January-

2 February

26 January-
6 April

162d Senior Officers Legal
Orientation Course (5F-F1).

24th Criminal Law New
Developments Course (5F-F35).

54th Federal Labor Relations Course
(5F-F22).

163d Senior Officers Legal
Orientation Course (5F-F1).

2000 USAREUR Operational Law
CLE (5F-F47E).

2000 Government Contract Law
Symposium (5F-F11).

2000 USAREUR Criminal Law
Advocacy CLE (5F-F35E).

4th Tax Law for Attorneys Course

(5F-F28).

2001

2001 USAREUR Tax CLE
(5F-F28E).

2001 PACOM Tax CLE (5F-F28P).

2001 USAREUR Contract & Fiscal
Law CLE (5F-F15E).

154th Officer Basic Course (Phase |,
Fort Lee) (5-27-C20).

4th Court Reporter Course
(512-71DC5).

2001 Hawaii Tax Course (5F-F28H).

7th RC General Officers Legal
Orientation Course (5F-F3).

2001 JAOAC (Phase Il)
(5F-F55).

154th Basic Course (Phase I,
TJAGSA) (5-27-C20).
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29 January- 164th Senior Officers Legal June 2001
2 February Orientation Course (5F-F1).
4-8 June 4th National Security Crime &
February 2001 Intelligence Law Workshop
(5F-F401).
5-9 February 75th Law of War Workshop
(5F-F42). 4-8 June 166th Senior Officers Legal

5-9 February

26 February-

2001 Maxwell AFB Fiscal Law
Course (5F-F13A).

59th Fiscal Law Course

4 June - 13 July

Orientation Course (5F-F1).

8th JA Warrant Officer Basic Course
(7A-550A0).

2 March (5F-F12). 4-15 June 6th RC Warrant Officer Basic Course
(Phase 1) (7A-550A0-RC).
26 February- 35th Operational Law Seminar
9 March (5F-F47). 11-15 June 31st Staff Judge Advocate Course
(5F-F52).
March 2001
18-22 June 5th Chief Legal NCO Course
5-9 March 60th Fiscal Law Course (5F-F12). (512-71D-CLNCO).
12-16 March 48th Legal Assistance Course 18-22 June 12th Senior Legal NCO Management
(5F-F23). Course (512-71D/40/50).
19-30 March 15th Criminal Law Advocacy Course 18-29 June 6th RC Warrant Officer Basic Course
(5F-F34). (Phase 1) (7A-550A0-RC).
26-30 March 3d Advanced Contract Law Course 25-27 June Career Services Directors
(5F-F103). Conference.
26-30 March 165th Senior Officers Legal July 2001
Orientation Course (5F-F1).
2-4 July Professional Recruiting Training
30 April- 146th Contract Attorneys Course Seminar.
11 May (5F-F10).
2-20 July 155th Officer Basic Course (Phase I,
April 2001 Fort Lee) (5-27-C20).
2-6 April 25th Admin Law for Military 8-13 July 12th Legal Administrators Course
Installations Course (5F-F24). (7A-550A1).
16-20 April 3d Basics for Ethics Counselors 9-10 July 32d Methods of Instruction Course
Workshop (5F-F202). (Phase II) (5F-F70).
16-20 April 12th Law for Legal NCOs Course 16-20 July 76th Law of War Workshop
(512-71D/20/30). (5F-F42).
18-20 April 3d Advanced Ethics Counselors 20 July- 155th Officer Basic Course (Phase I,
Workshop (5F-F203). 28 September TJAGSA) (5-27-C20).
23-26 April 2001 Reserve Component Judge

Advocate Workshop (5F-F56). 3. Civilian-Sponsored CLE Courses
Note: This workshop has been cancelled. 12 May Administrative Law
ICLE Cobb Galleria Centre
30 April- Atlanta, Georgia
18 May

44th Military Judge Course
(5F-F33).
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4. Mandatory Continuing Legal Education Jurisdiction

and Reporting Dates

Jurisdiction
Alabama**
Arizona
Arkansas
California*

Colorado

Delaware

Florida**

Georgia
Idaho
Indiana
lowa

Kansas
Kentucky
Louisiana**
Michigan
Minnesota
Mississippi**
Missouri
Montana
Nevada
New Hampshire**
New Mexico

New York*

North Carolina**

North Dakota

120

Reporting Month

31 December annually
15 September annually
30 June annually

1 February annually

Anytime within three-year
period

31 July biennially

Assigned month
triennially

31 January annually
Admission date triennially
31 December annually
1 March annually

30 days after program
30 June annually

31 January annually

31 March annually

30 August

1 August annually

31 July annually

1 March annually

1 March annually

1 July annually

prior to 1 April annually
Every two years within
thirty days after the
attorney’s birthday

28 February annually

30 June annually

Ohio* 31 January biennially
Oklahoma** 15 February annually
Oregon Anniversary of date of

Pennsylvania**

Rhode Island

South Carolina**

birth—new admittees and
reinstated members report
after an initial one-year
period; thereafter
triennially

Group 1: 30 April
Group 2: 31 August
Group 3: 31 December

30 June annually

15 January annually

Tennessee* 1 March annually
Texas Minimum credits must be
completed by last day of
birth month each year
Utah End of two-year
compliance period
Vermont 15 July annually
Virginia 30 June annually
Washington 31 January triennially
West Virginia 30 June biennially
Wisconsin* 1 February biennially
Wyoming 30 January annually

* Military Exempt

** Military Must Declare Exemption
For addresses and detailed information, see the February

1998 issue oThe Army Lawyer

5. Phase | (Correspondence Phase), RC-JAOAC Deadline

The suspense for first submission of all RC-JAOAC Phase |
(Correspondence Phase) materialslig 2400, 1 November
2000 for those judge advocates who desire to attend Phase |l
(Resident Phase) at The Judge Advocate General’'s School
(TJAGSA) in the year 2001 (hereafter “2001 JAOAC"). This
requirement includes submission of all JA 151, Fundamentals
of Military Writing, exercises.

Any judge advocate who is required to retake any subcourse
examinations or “re-do” any writing exercises must submit the
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examination or writing exercise to the Non-Resident Instruc- will receive written notification. Conversely, judge advocates
tion Branch, TJAGSA, for grading with a postmark or elec- who fail to complete Phase | correspondence courses and writ-
tronic transmission date-time-grodi. T 2400, 30 November  ing exercises by the established suspenses will receive written
2000 Examinations and writing exercises will be expedi- notification of their ineligibility to attend the 2001 JAOAC.
tiously returned to students to allow them to meet this suspense.

If you have any further questions, contact LTC Karl Goet-
Judge advocates who fail to complete Phase | corresponzke, (800) 552-3978, extension 352, or e-mail
dence courses and writing exercises by these suspenses will nitarl. Goetzke@hgda.army.miLTC Goetzke.
be allowed to attend the 2001 JAOAC. To provide clarity, all
judge advocates who are authorized to attend the 2001 JAOAC
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Current Materials of Interest

1. TIAGSA Materials Available through the Defense 3. Article

Technical Information Center (DTIC)
The following information may be useful to judge advo-

For a complete listing of the TJAGSA Materials Available cates:
Through DTIC, see the March 2000 issud bé& Army Lawyer
Charles H. WhitebreadRecent Criminal Decisions of the
United States Supreme Court: The 1998-1999 T861. Au.

2. Regulations and Pamphlets Jubces AssN 16 (Winter 2000).

For detailed information, see the March 2000 issu&haf
Army Lawyer
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