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Uniform Code of Military Justice

Subject: Cruel and Unusual Punishments Prohibited

I. A~ Provisions

1. Articles of Har.

"ART. 41. Cruel and Unusual Punishments Prohibited.-- Cruel and
unusual punishments of every kind, including flogging. branding,
marking, or tattooing on the body are prohibited."

2. Uanual for Courts-Martial.

"PAR. 102. Courts-Martial -- Punisments -- General Li,itations.--

"Courts-martial will not impose any punhhrtent not sanctioned by
the custom of the service, such as carryinG a loaded knapsack,
wearing of irons, shaVing ~~e head, placarding, pillory, stocks.
and tyinb up by the thumbs. Military duties. such as guard duty,
drills, the soundin& of calls. will not be degraded by imposing
them as punishments. Solitary confinement, a bread-and-water
diet. loss of good-conduct time, and the placing of a prisoner
in irons will not be imposea as punishments by a court-martial. II

3. Public Law 759--80th Congre~s. Chapter 625. 2D Session.

Article of 1iar 41 was not changed by P.L. 759.

II. Navy Provisions

1. Articles for the Gqvernment of the Navy.

"ART. 49. Prohibited punishments.-- In no case shall punishment
by flogging, or by branding, marking. or tattooing on the body
be adjudged by any court martial or be inflicted upon any person
in the Navy. The use of irons, single or double, is abolished.
except for the purpose of safe custody, or when part of a sentence
imposed by a general court martial."

".nJIT. 30. Punishments by summary courts martial.-- Su:nmary
courts martial may sentence petty officers and persons of inferior
ratings to either a part or the whole. as may be appro~,iate. of
anyone of the following punis~ents. namely:

"
"Second. Solitary confineoent, not exceeding thirty days,

on bread and water. or on dirninished rations •.•....... "

(General courts-martial and deck courts martial are also
authorized to inflict a punishnent of solitary confinement on
bread-and-water Cf. A.G.!:. 35. 64b).
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rl:-..RT. 24. Punishments by order of commander.-- No commander of
n vessel shall inflict upon a commissioned or warr~nt officer
.......... ; nor shall he inflict•..•.....• upon any petty officer,
or person of inferior rating, or marine. for a single offense, or
at anyone time, any other than one of the follOWing p~.i5~ents,

namely:

"

"Third.
exceeding fiva

Soli tary confinE:rr.ent,
days •••••••••• II

on br~ad and water, not

2. Proposed Navy Bill.

lhET. 31. In no case sh~ll punishment by flogging, or by
br&nding, marking, or tattooing on the body be adjudg~d by any
court murtihl or be inflicted upon any person in the naval service.
The use of irons. single or double, is abolished. except for
the purpose of safe custody. I 11•

"SEC. 36.
to read as

tlSEe. 22.
to read as

Article 49
follows:

Article 30
follow's:

is renumbered 8S urticle 31 and a.~ended

is renumbered as article 20 and amended

'ART. 20(0.) A sumw~ry court martial shall have pow~r to
impose either a part or the whol~ of any on~ of thd following
punishments:

..........
'Third. Solitary confinement on bread and water

wi th full ration every third day for u pt..riod not excEiviing
thirty days, to run consecutively;tn

IISEe. 47 .•..••...•

' hR!. l6(b) ~ deck court martiul shnll ht....& i'o~','E;;r to
impose either 3 ~hrt or th~ whole of any onQ of the follo~ing

punishments:

'S(;cond. Solitary confint:ment on breud :.lnd w .. tt:or
with full ration evory thir d~y for a puriod not exceeding
t-,venty days, to run cons€cutivoly;' n

(G~n~ral courts-mo.rti~l can still inflict all punishments
that a sunur.ary court may).
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lIS::C. 16.
to reud ::lS

..rticle 24
follo~'H;: "

is renumbered as article 14 and amended

•

-.

(Punishment by comm~nding officer at Captain's M~st still
includ~s s~nt~nco of solit~ry confinement on bread and ~atcr

not ~xcdeding fiv~ days, to run consecutivvly).

III. Differences

1. Nu.vy ;>roVlSl.OnS do not MV\;. a gt:.n&ral cL..ust,. prohibiting
cruel ~nd ~~usu~l punishocnts of every kind.

2. rmy provisions prohibit punis~cnts of solit~ry confinement,
or of ~ bread und \/ater diet (.J.:C'.... Pf:.trc.gr~ph 102). N:;.vy
provisions permit uny court-onrti~l, or ~ co~~nding officer
~t C~pt~in's ~st. to impose a sentence of solitury confinement
on breud and n3t~r for n st~ted p6riod, to run consecutively,
with a full ration every third day •
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Unifor~ Code 2!.. Military Justice

S~oject: Places of Confinement--TIhen Lawful.

1. Army Provisions

•

-.

•

•
•

1.

2.

.4.rticles of War.

"A..J:tT. 42. Places of Confinement-- When lawfuL -- Except for
desertion in time of war, repeattd desertion in time of peace,
and mutiny, no person shall, under the sentence of a court
martial, be punishod by confinement in a penitentiary unloss
an act or omission of which he is convicted is recognized as
an offense of a civil nature and so punishable by penitentiary
confinement for more than one year by some statute of the
United States, of general applicatioti within the continental
United·State~, excepting sLotion 289, Penal Code of the United
States, 1910, or by the law of the District of Columbia, or
by way of comrr~tation of a death SEntence, and unless, also,
the period of confinement Quthorized and adjudged by such
court-martial is more ~ one year: Provided, That when a
sentence of confinement is adjudGed by a court-martial upon
conviction of two or more acts or omissions, anyone of which
is punishable under these articles by confinement in a
penitentiury, the entire sentence of confinement may be eXdcute~

in a penitentiary: Provided further, That penitentiary
confin~ment heroby authorited may be served in any penitentiary
directly or indirectly under the jurisdiction of the United
States: Provided further, That persons sentenced to dishonorable
discharge and to confinement, pot in a penitentiary. shall be
confined in the United States Disciplinary Barracks or elsewhere
as the Secret~ry of War or the reviewing authority may direct,
but not in a penitentiary. II

Army Manual df Courts~Uartial.

"PAR. 90. Courts-t.:artial-_Action__Place of Confinement

ft(a} Penitentiary.-_ A penitentiary may be designated as
the place of confinement for the ~hole period of confinement
imposed by the sentence as ordered executed. provided such
period exceeds one year, and provided also that such sentence
is wholly or partly~ased on one or more of the offenses listed
below or was icposed by way of co~utation of a death S6ntencE:

D~sertion in time of war •

Repeated desertion in time of peace.

Mutiny.

An offense involving an act or omission recognized as
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an off~nse of a civil nature snd mbde punishable by
pEnitentiary confineDent for DOre than one year by some
statute or the United States of general application within
the continental United States. excepting section 289, PennI
Code of the United states, 1910, or by the law of the
District of Columbia, whether statutory or common. Sodomy,
being recognized as an offense by the comn:on law in force
in the District of Columbia, is included.

tlA penitontiary will not be designated as th~ plnce of
confinement except 88 authorized above in this paragraph •••.••••
Instructions as to the particular penit£nti~ry to be designated
will be issued from time to time by the dar Departm~nt.

lilt is the policy of the ~'ar Departm€nt to separate. so
far as practiccble, general prisoners convicted of offenses
punishable by penitentiary confine~cnt from gener~l prisoners
convicted of purely military off~n8es or of misdemeanors in
addition to purely military offenses. In furtherance of this
policy, reviewing authorities should designate a pEnitentiary
as the place of confinement in ev~ry c~se when such action is
authorized, unless it appears that the holding of the prisoner
in association with misdemeanants and military offenders will
not be to the detriment of such misdemeanants ~d militury
offenders, and that th~ purposes of punishment do not derand
pemtentiary confin(lrnent. II

Public Law 759--80th Congress, Chapter 625--20 Session.

Art. 42, A. W., is not changed by P. L. 759.

II. Navy Provisions

-e

1. Articles for the Government of the Navy.

Articles 4, 5, nnd 6 list offenses which are punishable
by death, or such other punishm~nt as u court m~rtial may
adjudge.

Article 14 lists offcns=s which are punishable by fine
and imprison~cnt, or such other p~ishnent us court ~artinl

m!ly adjudge.

Articles I, 3, 8, 16, 17, 19, 20 and 21 list offenses
for which such punishment as n court martial may adjudgd can
be inflicted.

'\\RT. 7. IJTlprisonmcnt in lieu of denth.-- A naval court martial
may adjudge the punishment of imprisonm~nt for life, or for a
stated term, nt hard labor, in any cnse where it is authorized
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to adjudge the punishment of death. and such s£ntences of
imprisonnent nnd hard labor mny be carried into execution in
any prison or penitentiary under the control of the United
States. or which the United states n~y be allowed, by the
lEgislature of any State, to ll$G; and persons so imprisoned in
the prison or penitentiary of &oy State or Territory shall be
subject, in ~ll respects, to the s~n& discipline and treutmcnt
as convicts sentecced by the courts of the st~te or Territory
in which th£i s",me !:lay be situ:.:.ted (R. S., sec. 1624, Art. 7.)."

••

"ART. 51. Adequ3te punisrJ.:ent; r~co~endation to mercy.-- It
shall be the duty of a court rr.::.rtiul, in all cases of conviction,
to adjudge a punishment udequetc to the n~ture of the offense;
but the members thereof ~y r~commend the person convicted us
deserving of clemency. and st~te, on the record, their reasons
for so doing (R. S•• Sec. 1624. Art. 51).n

ttART. 63. Punishm&nt for offensos in ti~e of pe~ce.-- Whenever.
by any of the Articles for the Governccnt of the Navy of the
United States. the punishm~nt on conviction of ~n offense is
loft to the discretion of the court martinI. the punishment
therefor shall not. in time of peac~. be in excess of a limit
which the President muy prescribe (R. S•• Sec. 1624. Art. 63;
Feb. 27, 1895, c. 137, 28 Stat. 689)."

2. Naval Courts ~d Bo~rds.

"SEC. 642 (footnote (65). Disignation of prison.-- Officers
authorized to convene general courts-martinI are empowered to
dosignate prisons for the confinement of persons sontenced
thereby. Prisons will be designut~d in nccordunce with instruct
ions issued from time to time by the Secrotary of the Navy.

t'iihere sentences as approved include confinement for six months
or loss, such confinement should be executed on the station in
such place as may be suitable ••••.•..•• "

Sec. 457 is a schedule of offenses u~d the limits of
punishment for them, promulgated under tho authority of Art. 63.

•
3. Proposed Navy Bill.

Arts 5 and 6 are repealed; Art. 4 is renumber~d as Art. 8
and amended to include all offenses for which ~ pun13hoect of
de~th, or such other punishrevnt as a court ~rtial may adjudge•
~ be inflicted •

. rt. 14 is renuffibered as Art. 9 and acended to include
all offenses for wtich such punishrr.ent other th~n death as a
court mnrtiG1 m~y adjudge cay be inflicted.
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~rts. 1, 20, and 21 are amended; they no longer provide
5pecific~11y for & punishment. ~rts. 3, 8, 16. 17, 19, and
22 arc repealed.

Art. 7 is renumbered as Art. 32. its text is unamended.

Arts 51 and 63 are repealed.

IIART. 28(b) It sht:.ll be the duty of a court m!lrtial, in
all c~se8 of conviction. to adjudge a punishocnt adequate to
the nature of thl?:: offense; but the nembcTs therc;of m"_y recoIl&cnd
the person convicted as deserving of clemency, and st~te, on
the record, their rc[.sons for so doing••.•..••••• tt

"J.RT. 33(b) The President is authorized to prescribe e.
limita.tion of the punishtto.iot ,,.hich may b. __ ini'licted under any
of these Articles; and thcrc~£ter. such limitation ~hile in
force shall not be exceeded."

4. Laws Relating to the N~vy, Annotated, in force Janu~ry 1, 1945.

A casa note found in Volume 1, P. 447, states th'.l.t a
person c~nvict~d of a viol~tion of art. 8 and art. 22, ~.G.N.,

may be sontenced to imprisonment at h~rd l~bor for a stuted
tbnn. l~rticle 7, /~.G.N. does not preclude a sentence of
imprisonment at hard labor in cases where tho death penalty
is not authorized.

~ caso nato found in Volume 1. P. 449, states that the
inclusion in art. 14, 1I.G.N. of th£; ·'v",rds urine and imprisonment"
d~es not proclud6 a court from imposing a sontence of imprisonment
for an offense under art. 8.

III. Differences

1. A. Army: A Federal penitentiary nay be designated as the
place of c~nfinement in the following cns~s only:

1). Wh6re the period of confinc~cnt authorized and
adjudged by the court is more than oJne year, and,

a) the offense is desertion in time of w~r.

b) the offense is repeated deserti~n in time of
peace .

c) the offense is cutiny.

d)
an offense

the ~rfense is an ~ct or
of u civil nature und 18

omission which is also
made punish~blc by
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penitentiary confinement for Dore t~n ~ne year by 0 Feder~l

statute of general applic~ti~n throughout the United Stot~s,

excepting Sec. 289, P~nal Cod~ of the Unit~d St~tes, 1910
(Sec. 289 relates ta the ado?tion of penel laws of n St~te,

territory or District t~ punish nets not ~~de pennI by
Federnl statute, when the acts are co~itted on a Fed6r~1

reserv~tion nithin the ~rritorial li~its of the State,
territory, JT District); or by the l~w of the District of
Columbia, ~heth~r stututJry ~r corr.rrl~n.

2). .:here a sentence ~f death h~s been commuted cy the
Prcsid£nt.

•

•

~~thcr or not n penitcnti~ry is designated as the pl~ce

Jf confinenent is within the discret:on of the reviewing
uuth.,rity; it is n.... t olltld!ltory in any C'15(,. Except insof(;.r as
Dopartcent of tile Arqy policy mnk~s it s~. (Cf. ~~J. Pur. 90a.)

B. Navy: There are no st~tut~ry linit~tions of any kind
which restrict the caSbS wh~re a Fcd~r~l prison nay be
dcsig:lated as the place of c,)nfint:ment for a lIo.vi.l1 prisoner.
Tho lungu~ge of present Art. 7 (Art. 32 und~r th~ pruposed
Na'VY bill) Sb8ms to limit the pOWt;;r "f 0. c,)urt martial to
adjudge 0. punishment of irnpris~nm~nt ~o cases uhere it is
authorized tu adjudge the plUlishmont of death, but Art. 7
hus bc~n construed otherwise. Cf. par. 4 of Sec. II of
this paper.

As a matter of practice, the Navy itself limits its
power to designate a Federal prison as a place of confinement.
Sec. 642, footnote (65), NC&B, provides thut where a sentence
as approved includes confinement for six months or less, such
confinement should be executed on the station where the court
martial was held. Arts. 51 and 63 of the present A.G.N. (Arts.
28(b) and 33(b) under the proposed Navy bill) restrict the
Court in the aentencesit can impose; insofar as thesd Articles
serve to prevent sentences of over six months confinement they
would prevent imprisonment in a Feaeral prison.

(The Navy actually goes beyond the abov~ provisions in
its practice. A man is not usually SEnt to a Federal prison
in any c~se where the sentence ndjud&~d is less than a yearls
confinement, or in any case where the off~nae ~~s not 8 serious
c1vi 1 offense).

Th~ power to dbsignate a prison as the plac~ of confinEment
is giv~n to the convenir~ authority of a generul court-martial
(NC&B, See. 642, fn (65) ), but its ~xercise is actually controlled
by BuP~rs. Curr~nt prectic~ is to sb~d ~ll prisoners to a
Retraining Command initially; nft~r an investigation is made
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of ~~ch case by BuP~rs. the pormanent place of confinemont
is designated.

IV. Recornrr.endutions

None.
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Un! fo rm~ 2.!:...1.ti li tll.ry Justice

Subject: Reduction to Ranks - Officers. n".;. 44

I. Army Provisions

1. ~rticles of ,ar.

(i" .. ,. 44 deals with the publication of the conviction of
an officer of cowardice or fraud. but has been re?ealed by
P.L. 759).

2. llanusl Courts-Uartinl

(Par. l03h) nODIy provision for loss of' rank is that an
officer may be reduced a certain number of files or he be pIa.ed
at foot of list of officers of his grade." No nention is l!U1de
of reduction in grade. These pQ~ishnents are no longer to be
adjudged. 6 Bull. J.•G 280-1 (Dec. 1947).

3. Public Law 759~-80th Congress. Chapter 625--2D Session.

IISEe. 221. n.rticle 44 is amended to read as follows:

"ioRT. 44. OFFIC::.RS--REDUCTIOtl TO Rn..'JKS.-- 7men a sentence
to disoissal may lawfully be adjudged in the case of an officer
the sentence rnJy in time of war# ufider such regul~tions as the
President may prescribe# adjudge in lieu thereof reduction to
the grade of private. II

II. Navy Provisions

1. Articles for the Government of the United Stutes Navy.

"h.RT. 9. hny officer who absents himself from his command
without leave may, by the sentence of u court-rr.nrtial, be
reduced to the rating of seaman, second cla5s. 1I

2. Naval Courts and Boards.

Does not mention loss of rank# other thun los~ of file
numbers. Loss of numbers is the maximum punishment prescribed
for officers for & number of offenses. U.C.&B. Sec. 457.

3. The Uilitary Justice Division of the i~rrr:y Jl.G held th!lt
a court-martial has no authority to impose a sentence reducing
un officer fro~ a higher tempor~ry brade to Ii lo~cr gr~de in
the Regular 4rny or othen~ise. (SPJGJ 1343/10454, 16 July 1943
noted in Bulletin of J....G of ~~nny, Vol. II, No. 11 (nov. 43) p.
425.)

The President also disap?rovea ~ sentence of Ii court
martial reducing 6.n l~n::.y officer to a lower grade and rank
because it could not be carried into effect by the ~ecutive
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alone, but would require a nomination by the Pr6sident and
confirmation by the Senate, and then only in th~ CUSd of an
existing vacancy. (Swcio v. U.S. 165 U.S. 553, 563 1 ~r.
1897--noted in Laws Relating to Navy, Suppl~ment 1/1/45.
Vol. I, p. 457).

FEL_l

III. Differences

IV. Recon~endations

to lIw ithout aut .ority"Changes ltwithout leave"
Art. 9 as ~rt. 10.

SEC. 7.
renu:nbf"rsand

The Vanderbilt Report recon~endcd:

Held also that reduction to r~nk of officers under
.~.G.N. 9 applied only to the offense therein shted (.\..:·;.O.L.)
and to no other. (CUD 34-1918--noted in LaW8 Relating to
Navy (1929) p. 966).

Under the emended. articles of ',;"a.r, an officer may be
reduced to grade of private in lieu of dismiss~l in time of
war under such regulations as the president may pr6scribe.
The only :lllVY provision relating to reduction in rank is
that an officer who absents himself without authority may
be reduced to scamen second class.

IIIn time of wa.r a general court-martial should be
a.uthorized in its discretion to inflict as officer punishment,
loss of cormnission, and reduction to the ro.nks. In numerous
instances officers vrould prefer it and we see no renson why
this should not be left to the discretion of the gener.... l court. 1I

The douse Armed Sflrvices Report (1034) infers that
this provision vms inserted to provide greater equlliity in
the treatment of officers and enlisted men.

The Keeffe~ McGuire, ~nd B~ll~ntine Reports do not
ma.ke any recommendation es to reduction in r4nk of officers.

4. Proposed Navy Bill.

1. Differences in •. rmy and N!lVY provisions.

2. Discussion.
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ADDENDA

Uniform~ of ~ilitary Justice

Subject: Pay of Suspended Officer. AGN 34.

1. ~ Provisions

1. Articles of lIar.

Uo Gimilar provision.

2. All 35_1800

Par. lla. ~€n an o£ficer is under stoppage of all pay
by sentence of general court-martial or othenvise, or is suspended
from rank e~nd pay. it is to be understood as depriving him of
all his salary and increase for the time.

II. ~ Provisions

1. Articles for the Government of the navy.

lIArticle 48. Suspension of pay.--

I~Yhenever a court martial sentences an officer to be
suspended, it may suspend his pay and emoluments for the
whole or any part of the time of his suspension. It

2. Naval Courts and Boards.

Sec. 622_ 0.24. statElS that sentences of su::pension,
with full or reduced pay, are not favored.

3. Proposed Navy Bill.

Article 48 is renumbered as Article 34.

III. Differences

There is no similar Article of 71ar. However. an Army
general court-martial can of course sentence an officer to
suspension from command, duty or rank, and to forfeiture of
pay during such suspension.

There i~ no provision in either service that provides
that a suspended officer shall not nceive pay.

IV. Recommendations

The McGuire, dhite, BallantioEl. Keeffe. and Vanderbilt
Reports make no r€comn~ndations on this provision.

FEL-1
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U!1ifom~ 2.f };Uitar,y Justice

Subject: HaximUlil Lir!:its of Punishment. A. :/. 45.

It ~ Provisions

1. Articles of :!ar

"ART. 45. :!axi..mum Limits.-'henever the olUlishr.lent for a
crime or offense mde punisha:>le by these articles i6 left to
the discretion of the court~~rtialJ the punishoent shall not
exceed such l.ilrit or lit:li.ts as the President nay froo ti.r.2
to tiKe prescribe: Provided, That in tir..e of ;>eace the ,eriod.
of confinenent in a penitentiary shall in no case exceed the
.::.aximUD. period prescribed by the l.a~t 'nich, under article 42
of these articles, pernits confinement in a penitentiary,
unless in ad.Giticn to the offense ::;0 pu.'1ishable \L'lder such
law the accused s~all have been cor.victed at the same t~e

of one or more oth~r offenses."

2. l:anual for Courts-Hartial

Sets forth li!~tations as prescribed by the President.
Par. 104.

3. Public Law 759--80th Congress, Chapter 625--2D Session

No chanee.

1. Articl ~s for the Government of the Navy

..
•

•
2.

II. !lavy Provisio~!

II Ar-T. 63. Punishment for offenses in time of peace.--

11°'henever, by any of the articles for the govcrnrrcnt
of the IIavy of the Ul1it~d States, the pU!1ishr.~nt on con
viction of an offense is left to the discretion of the
court-martial, the punishn:mt therefor shall not, in ti.ma
of peace, be in excess of a lilit 1nich the President may
:>rescribe. II

Naval Courts and Boards

Sets out li.::dts as prescribed by the President. Sec.
451-457.
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3. Proposed Navy Bill

"sse. 47.

"ART. 33. (a) !Io courl ..·tartial shall adjudge a sentence
of i.nf.lrisonncnt u'JOn conviction of an offense under the la'>ts
specified L~ article 5 (d), First, of th~sc Articl~sJ in ex
cess of tim period '1rcscribcd for that off·~r.sc in such la·.1s,
but such lL-:titations ul)Qn th::: xriod of :in~risonf1(.;nt shall
not arCcc.... :.hc pen.'.1' t~ i.mpos.:=· additional or other tY?Cs of
,unishrr~nt authorized by th~sc Articl~s.

lI(b) The President is authorized to prescribe a l..ini.ta
ticn of the punishnent rmich r:.k1.y be inflicted under any of
these Articles; and tflereafter, such lir.ti.tation 1.hile in force
shall not be exceeded:. II

III. Differences

Both A:r. 45 a.'1.d proposed A.G.~L 33 eive the ?resident
authority to prescribe the maximum punishment for offenses
under the respective articles during both tiI.~s of ~~r

and peace. The Articles of lTar, hO\.'ever, except t.he :>unish
ments for certain offenses, '1"hich are ma.ndator~'. Tl1e ;;rc,os0d
A.G.N. have no madator~r punishI'lents.

Both Articles also restrict sent~nces of liJrris~~nt

for offenses I'hich are also offenses against the civil lan3
of the United States, to the naximlID. prescribed b:r such
fed.eral la\{s. Ho'\'it).vcr, this :!a tter restriction under the
Articles of far only applies to thl.::s of peace, ':hile under
th; ,ro?Qsed tlavy biD., there is no such li.'n:;:'ation.

The navy bill adds that such li.lr..itation on th-:: )Criod
of im,risonmcnt shall not affect the no\~r to inposc additional
or other types of ~unish.ment authorized b~r the articles, \thile
A. I. 1.5 docs not contai."l. such a provision.

Present provisions as to naxi,'iUll'n pW1ishr'Cnts are found in
Hanaal for Courts-~:artial, Par. l04 (ap,lies o'1ly to cnlist~d

pcrsormcl) and fTaval Courts and Boards, Sec. 457 (a~plies only
in time of ~ace.)

IV. ~on~ndations

The first BallantL'lc, )·cGuire J \'1hit.J, and Kc.... ffc Reports
and the I;avy J.\G rcconmcnd cstablish,r,tcnt of li.rri.tations in
ti.mJ of "rar as I':cll as ?~acc.
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The HcGuire Articl·~s rccanoend changes in the capital
cri!X!s and that all offenses punishable by death under
fcccral criminal la"'5 be declared runishablc by death by
courts-martial.

The Keeffe Report contains the follo¥dng discussion:

"IlAXDlUl! PUHISIIIIDITS.

nnlO present ArticL~s do not f"'.ake an~.T sentence l!Umdatory.
Article 63 provides that vmcncvcr, by any Article, the punish
ncnt or:. conviction of an offense is left to the discretion
of th~ court tiartial, the punishment shall not, in time of
peace, I •••••• be in c::ccss of a l..i.P.li.t -..mah the President
shall prescribe.' Pursuant to Article 63, tho President
has prescribed a schedule of offonses and linitations of
punishment applicable, in t~ of peace, to both officers
and enlisted D.cn. The schedule includes punishr:lcnt for
military off.,mscs and also lists punis~i)nts which arc
pr...scribed 1;)y statute for the more connon offenses against
the United States Criminal Code.

1I.'\rticle 63, by its 0\'111 tcrfilS, has no application in
ti..r.¥:l of l.'ar and therefore th,~ schedule prescribed by the
Pr~sidmt is inapplicablo in war time. As a result, naval
courts during \Vorld War II were, for tho most part, without
any official guidance as to sentences. In a report subnitted
to the Secretary of the Navy, by th-..r Disciplinary Policy
Rcvic~'1 Board, dated 1 I~ay 1945, that Board fOW1d that many
inequalities existed in punishnonts anardcd in different
eorrnands for comparable offenses, particularly in cases
involving unauth0rized absence, ~,hich then comprised over
80% of all disciplinary infractions. In the present review
of general court martial cases this Board has found some
disparity in so..:nt~nces, espcci:'.lly as originally im'JOsod
by courts. Hm'/Jv..:r, substantial uniformity has b~cn achieved
by th~ processes of review.

"Prior to tho 1920 r.:lvision, the Articles of War pro
vided that, in ti..rrc of j:£acc, maxirnl.llli panishnxmts for offenses
would b~ as ?rcscribed by the President, \men~v~r by the
Articl.:::s, punisho.....T1t vas l~ft to th..; discretion of courts
martial. A table of !il.'lXi.mum punishm.....nts \":as prescribed by
the President, ....:?plicablc only in tim:! of ~acc. During World
.fer I, the f.:;lct that Army courts 1't...re \n.thout substanticl.
guid~cc e.s to scnknccs rcsult...:d in wide dispariti..::s. After
Vorld ~r I thcr~ ~~s much criticism of tho severity of the
s(;nt~ncc of Army courts martial. As a result, the Articles
of \61' 1'1(.;N amended to ;n-ovidc for lici.tations upon punish..~nts,
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to be prescribed by the President, for offenses committed
.:lither in time of ,';ar or peace, whenever the Articles pro
vided for punis~cnt at the discretion of courts martial.

liThe lianual for Courts-Eartial sets forth a Table of
Haximum Punishments for both r.Ulitary and civil offenses,
applic3bl..l in both peace and war, but l.i.r.lit~d to off•.;nsos
by enlisted raen. Punishncnt of officers, "there not o<"\do
~datory by tho Articles, is left to th~ discretion of
courts raarti3.l.. C~rtain off,mscs ,".nich c'!.rry ....nc3.tory
punis~nt arc not ::cntioncd in the T:lbl~. Ev~n though by
thl.: Articles of far cCl"'t-'!.in off.:lnscs l!l-'1.y 00 punished
by death or such other punishm.mt ?S <1 court r.lo.'1.rtio.l may
direct, t~ death :,cntlty my not be impos.::d if the Presi
dent has made the m.;.ximum lirn.it less than death. C0rtain
offenses not provided for in the T~blo rcrnnin punishable
as authorized by statute or by customs of tho service.

llShortly oft-.:r the cntr-y of the United States into
l!orld l'br II, the President, by E)@cutivo Order, suspended
the Arny limitations upon punis~nt for' desertion and certain
offonses by 5 mtinels. In I~ovcrnbcr 1942, the maxi!!lum punish
ment for absence without le<lve ';laS susponded. Subs.,)qucntly,
ttxl '1m- Dcp'1.rt1"Cnt issued policy dir:lctives on uniformity
of sentences, applicable in the United St~tos, ~thich, in
general, established a for~ of 10 ~ars confincncnt for de
s~rti6n mld 5 years for s;rlous cases of abs~nco l~thout

leave.

tlCertain reVl.Sl.ons of tho Army rules of na.."timum punish
ments have been roco~ndcd sinco the cJssation of hostilitiPs.
It has been suggested that Article of "~far 92 providing a m<mda
tory- punishment of death or lifo imprisonm,-"nt for murder or
rape, should be amended to provide for 'death or such other
pwri.shncnt as a court nartial m:!..y direct. t It ms becn cl1.i.mcd
th:lt in SOIre cases courts ac,.,.uitted soldiers charged d.th nurder
or rape b~cnuse they T/era unwilling to impose such severo
punishment. The fact that the Amy Table of !iaxiOll!<l Punishm:mt
:'Lpplies only to :mlistcd men, ~ th'1.t ')f!iccrs csc.:lped with
lighter sentences than enlisted mon for the same offenses, has
been criticized.

IIIn combat zone des.,)rtion cases, the Army adopted a policy
of imposing long sentences 50 ns to punish svvercly Islack~rsl

uho sought to :woid comb.J.t by short sent.;:nccs of confincmJnt,
1nd to deter others who might be tempted to des.;:rt. Tho USFST
G~ncral Rc,ort has sllgg~sted th~t in .~l such ccses, th~ T~b1c

of l~<!.Xi.mwn ?unishr.I..:nts should p:rmit n scnt.mcc of confinement
tfor the Dur~tiont plus a ter~ of years th~rcafter.
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liThe existence of discrcp:mci~s in th,;; scntLnccs of
n~v~l courts-~~rti~ in v-rious commands for like off0nscs
is not of itself a criticism of courts-~wrtill or of nevnl
justice. The Board docs not consider th~t, in general, sen
tences hwc beon cxccssiv~. A ;JCn...'1.1 code \"!!1.ich permits
v~ri~ncc in scnt.nces is dcsir~blc. Individu~ circunst~nccs

vary so"'idJly that ·mri.:::tion in scnt..:nccs is perf .ctly
n:.turcJ.. S...:nknccs in civil jurisdiction var: r ~cording

to the circ~~t~nccs o~ each case, ~s ~cll ~s according to
the p....rticular ....ttitudcs in tlK: jurisdiction itself. It is
Holl lolO\1ll for cx..1r.lplc, th",t s .....nt·;nccs for c ...rt'1.in offenses
com.-..ittcd in sOI!.e stnt0s '-'i.ll be subst"'ntb.ll:r less th::m
111m offenses comnittcd in other st~t.,ls. In ..:arly tir.cs,
virtu."'-ll}· ev\!ry criminal code HM note', 'orthy for the fixed
rigidity of the puni.stuoont for various offend.:rs. One
of the gr~nt steps forw'!rd h'ls been tho introduction of E;Nater
vnriat ion in sentences. This ~.... s perrotted courts grc-:tcr
freedom in ada~ting their sentences to the p~rticul~r cir
cunst~ces of .:Juch case. This :.pproach is believed to be
Dore just than one of fixed rigi~ity. This is not to sa~,

ho\:cver, thJre should be no IlUl.Ximun lir,tits to the punishront
';:hlch a. court c:".n wrose, but rathor th::.t v".ri1.tion --rithin
limits is dcsir.7l.blc ~d flCcoss.:.ry. 1J'::<lI'l~r all civil pcn:u
codes plO!co li.ci ts on punishncnts \'!hich courts my decree
for various offenses.

liThe first B...'\llantinc Report noted that n,\val courts
v:ere substantially uithout the benefit of guicnncc in imposing
sent~nccs in tim.:J or ~~r, ~nd rcconvnendod the promulgation,
as a rat'.tter of polic:", of linit.:\tions upon punishments effec
tivo in tine of ,\:0.1'.

IIIn 1.r. attempt to obtain greater unifornity of sontences
in absence cases, the N'\vy Dep~rtrncnt hns issued scveral policy
l~tt~rs. Th~sc letters es~'\blishcd policy ~s to a.ppropriate
s~ntcnces for o.bscnce cases. They did not ..::stablish n::ud..lilur.l

limits of punishment nor did they refer to other offcns~s,

~it~~r or civil. Since these directives mcrely su~~stcd
:.ppropri ..._to sont.mccs, courts -'~r~ still free to impose
longer torns of co nfinctl.:lnt .

"The .'\rticles proposed b~r the McGuire Car.nittee rccoenizc
the \"'cnknc3s of pr..:scnt Articl<.: 63 :\nd provide:

'Article 4 (c) (6): Linits of Punishn~nt.

inposed by a court-mrti~l s}o.'lll not oxcecd
or lilrits as the Pr..:sident r::-y fron ti..-.c to

The ,unisha",nt
such l.L-:ri.t
tine ~}X;s~ritx.:.
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?rovided: The ~eriod of confinenent shall in no event
exceed the limits prescribed by an aprlicable federal
crirUnal statute. 'f.':le lir.its prescribed b:,~ such
statute shall not affect the nouer to ir.lpose additional
or alternativa t:;pes of pll.'1ish.'"lent. I

the
IICo!:li'.Odore :lhite has reco!:"':,lended a provision to accorlplish
s~e purpose, but in ~ore specific language:

'Liniti1tion of Pun"ishr:ent. tfj-:enev~r the :')Uflishoent for
a cr~~ or offense na.de ~ll.'1ishable ur~er t~cse Articles
is left to the disc:-etion of the c _U:-:'-f."lal'tial or if not
specified, the plL'1ish.':.:ent shall not exceed such li..rlit
or limits as the President i2;t from time to ti....e pres
cribe. Er"ovided, the pe:-iod of confinenent shall in no
event exceed the liP~~ation prescribed by law. The lini
tatioo proscribed by la,/ shall not effect the power to
L~~se the additio~al or exclusive ,unishmcnt or punish
monts of dis~ssal, discharg" loss of ,ay and loss of
numbers in appropriate cases.'

"The Jud~c Ar!.vocate General has rocof1r.1Cnd~d the foUouing
articles:

I (S) Lir._i..t~tion of Punishr.lCnt. ':!hanever the punish."Jcnt
for a crime or offense f.l8dc punishable under these ,~ticles

is not othcrl~se limited or s;.ccificd, the punistmwnt shall
not exceed such limit or lL.uts as tho President may from
t~ to tiJ:c prescribe. Lir.itations proscribed by lan
shall not affcct the l'X"','Cr to inposc the additional or ex
clusiv.:l punishr.x:!nt or pWlishmcnts of disl'1issal, dischargo,
loss of pay and loss of nur.IDors in a~pro?riatc cases.'

"All th.so ~roposals lnvo the ncrit of "'roviding for
linitat ions upon 9unish..':'1Cnts, to be prescribed by t:1C President,
applicable in tirle of ,-'3.1' as \'«::lll as peace. The l!cOJ.ire
Articles spccific~lly cover the subject of confin~~~t in a
federal pcnit~~tiary, restricting such confinement to off~nscs

against the U.S. Crinir.al Code and li.-uting its duration to tho
na:dnum p~riod providod th,;rein for such offens~s. T:11s follo\'1s
Article of ·ar 45 and appears to be sound. The /hUe and Judge
Aevocatc General Articles, 'hil~ L1tond,;d to accor~lish tho·
saco r~sult, r0fcr ~cr~ly to li.~tations 'pr~scrib~d by la'~ ,
rT.ich ~r.ht be construed to refer to sta'.. l..:, as l1cll as federal,
penal coda.
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l1S~ccific rcf~rcnce, in <:!.ll three proposals, to alt..::rna
tive punishr~ntsJ oth~r than as ,r~sc,i~cd, is d~sirable in
order to avoid doubt as to nhcti1Cr t:1C ~unishmcnts stated
....1'. cxclusivo .

lithe Board is of the onl.~l.O!1 that. an'.' of th..:: I')ro")i)s~d

articles . :m!.ld. result L~ i.r:1}n·o·:';:I.l~nt ov ~-.: t~.;: !>r~s "nt' situation.
If, :::'urine tine 0: ~.'arJ it b":::COilCS doeir?blC! to susixmd the
linit of ,)W1'iS!l:-:l nt for .i;.",,\:~ ~ffonscJ t~is C'.O be accor,lplishcd
by ::.::ocutivc ')ro~r. This ~-;2S t1on... dW"in,s ."arld -(ar II in the
case of c..:::rtai..:. offenses agair.3t th=: :ut::"clcs of '"lar.

"Gr..::at c~n'c should be ,:::wrcis..::d., ho~'c'J"rJ in the ;>r...:para
tion of a t.:.bL:: of .c.z..."'Ci.~'1 punishncnts. T:1C tablc.:s non used
by tt-e Army and Nav:r a1' ~ obj-::ctionobl::.n that 9:lf1l:l of the
differencos in th", pu.n:..sh."!I.::nt for '/8rious offenses ap~ar

to be nurcl~' ~rbitrar~. !~an:' 0: t;),) off~ns;,:;s list-.:d arc
rar~ly all~gce in ;lracticc. A!'1 cnin~nt authority on cilitary
law, Colon"l 'Ti!'1throp, has criticized th", fi..x::i.n.8 of' :taXir~tun
!'llUlish.r:l..::r.ts by sch..:!dulc of lc:.rtificial, co:".l:,lic3.t..:!d, and
cmhar::l.ssing in ~racticc, I and has sugg..::st ld that such schedule
I, ·ould !"rcLr~blc be: ancnded <lOd r.::stricted to acts of rtcs-.;r
tion and a f:.:w oth..::r :xn-haps of the CN.:l.t offenses. I It is
b,)li~vcd that theN is much r.arit in this criticism and that
consid.::ration should be ~iven to lhe inclusion, in any such
schedule, of only the lore s;;rious ei.lit.:l.ry 3Ild civil offensos,
'"i.th pUIlishn:mt for other offenses left to the: discretion
of the courts, as fluided by departmental policy.

IlIt is b~licved that punishm:mt should not be made
mandatory for any offense. The policy of the ,r.:.:scnt Articles,
in this Ngard, should be continued so as to avoid the sit
uation presently faced by the Ar!:r:I in connection "lith offenses
against the 92nd Article of TIar.

liThe Board docs not concur in a !"roposal, currcntl::r
b",ing ~~de l~th regard to the Articles of ·~r, that certain
na:d.num olUlish,,,:,,,,mt for civil offenses b-.: li.nd.tcd to that
prcscrib~d by'local Law, even in foreign countries. For a
tir.1c th(,,; Arr.v, tinile in Sngland, punished th..:: offense of
statutol"J r.:\p0 .:lccording to ~~lish lc.l.'. This :-,ractic..:: vras
::bandon_C: ~s a r ...sult of a ruling b~' ttl<.: :\ssist<:mt Juclgc
Advoc?,tl.: (k:n~rll that Army courts could. not judiciJ.lly notice
foreign la~ '; that such lal1 could not be ~pplicd, and that the
p.;nnlty' pr... scrib.::d by the U.S. CrL..inal Code should be
a!"plicd. American n"'_v.:!.l forc..;:s on foreign soil 'nen tried
by nAv~l courts should not be subject to punish~nts pr~s

cribod by foreign penal oodcs. Foruign codos, ideas of jus
ticc, and oor.:!.l conc...,pts f.k"l.Y, anc do, diffor from our 0\111 and
sr~uld not be rcgardud ~s controlling in the administr~tion of
n"'v."_l justic::.
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"On the other hand, considcr"ltion should be given to
punishncnts authorized by the l)clli~l codos of the states of
the United Stat~s, since the of!cns~s ag~inst st~tc ,cnal
1.:1\'15 my violate th; Articl..:;s ~s ,'cll. If such an offense
is not othcz-.i.sc cpntioli..Jd in th0 Articl~s, it is not an
offenso ago>inst the U.S. Cri.1inC'.l Code:, :md is not rncn
tion....:d in th.J T"'.bl.J of : :a:d.rllL: Punistl!$.:nts, the: punishD::!nt
authorized b-·· th.... Ste'1tc for thllt off..:nc,J should at l::.:lst
b.... used by the court as c guide i'1 imposing s~nt;:..ncc. A
n~v,,,,:l court should not be bound by stnt..: lL:tit ... tions, ho~;

cV.Jr. A rcl~tivcly trivi~l offcnso, by st~tc st~d~ds of
~unis~nt could ~ ~ f~r narc sc~ious n~v~l offense because
of the; discr-.:dit it m.ght bring to the. uniforn. of the n"!.val
s<Jrvic.J.

II a3::QlI.{EtIDf.TIOiolS

liThe Advisory Council should revic": the probl\.lm of
~,nun punishments. For purpos~s of such r~vi~l, thw
follot~ng suge~stions 3TC ~~dc:

Articlc 63 should bc rcp.....alcd. In its st,":"..:i, a
ne,': article such c.s ,reposed b~r th~ EcGuirc
Connit~c, Co~~dorc ,~tc, or the Judge ~dvoc~~c

Gcnor"\l draft e.rticles in tim of ~~ce :md ':".r,
in all cases ~m~ro the Articl~s 9rovidc for
9unish[~nt at the discrGtion of ceurts~~rtial.

Such table of maximum punishncnts should include
only the more serious military D.'1d civil offenscs,
punishTh.."nt for other offenses to be liJrtited only
by depertmcntal policy to be cnnounccd from time
to time.

Punishment for offenses nB,~inst st.:.tc laws should'
not be limited by the lP.n of the "rticul,r st~tc,

but courts should uso such l~' ~s a guide in dct~r

j,lin:tion of sentence. Punish:~nts prescribed by
foreign lml should not be binding on courts-n::lrti.:.l. ll

The l!~vy J,\G elsa rccomr.:cndcd:

"2. Limit~tions of ::>unishmcnt:

liD..

lib.

n~r~ the offense cO~luttcd consists of th~ viola
tion of a fcdcr~l statute, the ~~riod of confincr~nt

shall not .::xce.::d the n~>:i.mUJ:l period of im?risonr,Dnt
provided for in th.:lt st3.tut.:l .

. .'here the offense cor:urittod consists of too vioL.~tion of
a st~tc statnte, thc'p~riod of co~in~~nt provid0d for in
th::.t stc.tutc, if any, should so..;rve ~ '\ SUidc l.nd sh~.ll bt:
exceeded only for s!JOci:l1 N:lSOns. ll



A. ·1. 45

P. 9

The V'lndcrbilt Report r..:cor.:.-.cndcd furth ~r considorati;)!"}o or
the clir.in~tion of all oandatory minimum ~unis~icnts sp~ci!icd

in the Articl~s of "'c.r or regulations so :'.S to r:ivc '-idcr dis
cretion in !k~ssing sentences.

F':L - 1
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Uniform~ ~ Military Justice

Subject: Action by Convening Authority.

See C.S., A.·V. 70.
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5'lb.iect: ! on-e.e~a.rtI!'.ental Revie..·:.

!. An,·o P"'ovisions

1. Articles f :ar

1I,\.1T. 46. A.ctl.OI1 by Convenin.g Authorit;)r .-Under such regul-tions
as r.l8.~' be p~sc:ibej by the President every record of trial by
general court-:~rtial or nilit.ar:o com.ission received b:r a
re'iie,."ing or c::>r.fiI"!'l.i...PJg authority sh: 11 be referred b.}' r.iJn, before
he ~.cts thl';'reon, to his staff judge advocate or to the Jud~'e

AJvvcate Gene'·al. ~:o sentence of Cl court-:'.~rtia.l shall be c:u-ried
into execution until the same shall have been "l.~~rovec. by the
fficer ~~pointing the court or by the offi~er corcr~nding for

the tia::'! being."

lIART. 47. PO'oers L'1.ci::'er.t to POHer to Ap?rove.-'I'he ~o"-er to
a~prove the sentence of a court-martial shall be held to include:

II (a) The power to ap:,rove or d.i~appro\'e a finding and to
~pprove o~~:r so ~uch of a finding of guilty of a ,artictu~r

"ffen3e as involves a finding of ~uilty of a l.sser inclucl.ed
')ffense \Then, in the opinion of the authority !:aving l~o\'fCr to
l.pprove, tht;: evidence of record re1cires a fir.ding of only the
lesser degree of guilty; and

" (b) The ")Qwer to approve or disapprove the whole or any
part of the sentence.

" (c)
!>rovisions

The ")ower to rel!lE:.nd
of ~ticlc 501. u

a caso for rchcarL'1.g, U!1doI' the

II \T;T. 48. Confiruation--I·,rClen Required .•......••..

II' .!hen tL,-, c:.uthority con}:Ctcnt to confirm thl'" sent' ·nce has
already acted as thO a:)proving 3l':thority no -y,ditlonal confirnation
b~r hin is n.;ccssar t •• 11

lIf~T. 50. °itigation or RC~lissi,::m of Scntenccs.-Tnc !"oWi.:r to order
the ~::ccution of th~ s~ntcncc adj'.ldgcd by a cou-t--::a.rtial shr.ll be
held to include, inter alia, the vowcr to raitigate or rumit t~z

' ..hol or any part of too sentence.

llAn~o unCy.ocutcd ')Ortion of a scntuncc adjudg",d by a ClJurt
martial ~y be niti~atcd or r_~1itted by the Military authority
conpctcnt to appoint, for the co~.und, exclusive of penitentiaries
.ne the United States Disci?li.'1"ry Barracks, in t'hich the pcrsoCi
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unC:cr s ....nt"'nco is held, a court of the J~ind that i:a;;oscd the
s_'nt-.:ne'=, and thJ sane !=O".'i;;r nay be .x<..:rciscd b:t superior
!'1i.lit ry authority; but no s~nt..;nc2 .'l.p!'rovcd or confirr.l.:ld by
the President sh~ll be rc=dtt~d or nitigatod by any othor
authority, and no approved s0ntvnco of loss of files by an
officer shall be remitted or nitigatcd by any authority inf~rior

to the Pr\-'sijcnt, except as ,)l'o'~'idcd in the fift:,r-second
a::-ticle .

nThe )Ol!~r of r ':-.ission or 'utig->tion shall extend to all
uncollected fo:: iturcs adjudged 0;" s..mt..:ncc of court-!":".ar'l.ial. ll

!I.mT. 51. SusJX nsi~n of Sentences of Disnissal or Dc "'"h.-?hc
auth:rity compct~nt to order th~ cx~cution of a scnt~nce of dis
miS3al of c:.n officer or a sontc:i.cc: of (loath c.a'" 3usp,md such sen
tence until t:-.c pleasure of the P:-csidcnt be :~()wn, ant: in case
of s'lch suspension a co.'~· of tho order of sus;X:'1:'iion, tog.:lth.:r with
a copy of the rJcord of trial, sh~ll iMr.~diatcly bv trans~ittcd

to tht.:: Prcsd1ent. ll

1l,\P.T. 52. Susponsi:x: of Scntcncos.-The authority cot:lpctent t':l order
the execution of too sentence of a court-r.1B.rtial my, at the tiIIP
of tho approval of such sentence, suspend the vx,c~tion, in nhole
or in part, of an:" such sentence as cbes not ::orlend to death, and
m:ly r,~storc the ~0rson l1ndcr sentence to duty during such SU3:,cn-
3ion; and the the milixary authority conwctcnt to a~point,

for th~ conmand, ~xclusivc of penit~ntiarics ~nd tho Unit0d Stat~s

Disciplinary Barracks in l'hich the person undor sentence is held,
a court of the I'ind that ll\posed the sentence; may a.t any time
hereafter, ,:hile tin s~ntencc is b"ing served, sU6~ond the QX.(;cu
ticn, i!'1 ",holQ or in part, of the balance of such s::mtllncc and
rl"lstore the person under scnt;::nce to dut;' during such susp~nsion.... tI

J:anuo.l for Courts-1'artial

UPar. 87. coUmS-~'ARTIAL-AC7IO:I-R,",viC'Hing Authority.

Ua. ",'ho is reviewing authority.-Tho Nvic.ning aut;10rity is the
offic0r to t~O~ the r~cord is trans~ttcd as providod in 85 ~r.d 86.
[ibe IlPPOintil~ authoritz7 In his abs.::ncc, hOl'vc..r, or \·'h.. T.: the
cOl'llJB,nd has bo.... n 6troT\dse chans~d, 'the offic..-:r cor;~"J.aJlC'ing for t..~

ti.:lC: J-.cing.' (.\:1. 46) is th_ rcvimtLl"J1 3.uthority.

•
nTlx: lofficer c03:1a..ding for t.!1", time being I

Vlho l'.as succu:'d:...d to the COI:'lDB.:od of the £l.,:'Oin~i:·

as.:iljI".r;'C:ot or othcI'\:isc••......•

is t:1C officer
~llthority by

'IA NVi",lint; aut:lOrity cpn :lot d .... l ....gate his functions as such
to anyonv.
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lib. Po,ii.:rs and Duties.--Gcn~raL-Approvfl.lof :'\ s\'nknco
y th... r.:vil:Y;ing authority is one of the actions 111ich .....ust pre

code t~ c~~cution th";'r..,)of (A ..:. 45), and sucll ap:::,roval r:.ust be
l.lxpr...ss, ail ap;>roval of the findings or~:·, for instance, not being
sufficient. An approval of th_ f~lding3 and ~roc ...~dincs is un-
n ccssary.•......•.•

II 110r0 a s.:l:'.t..,;ncc in .::!xc:..ss of t.hc l~g~l 1i.d.t is divisible,
such nan as is I ,gal ~y ,C ap~ro·-..:d..•..... 'I...ith...r t!lc I"...vi~iii.ng

authorit:" .lor o.r.y other Clf:ic,;;:r is authc·riz<..:d to a.c!d to the !Jll.'1i5h
ncnt imposed by a court-nartial. •..... U!'on s r ... h.::!sring no s ...ntoncc
in ...xCQ.ss of or mol':: sev~r..;o than the original S,,;'!1t 'nc,) shall be
nforc~d, unless tm S0ntonce b b:'scd Upc;l a f"bdi....lg of uilty

of an offense not considor~d u~on tho ~rits in tho oriGinal ~ro

c:= dil".gs. (I•... 50~). 1';,,;'1'0 on!:., so .:;l.uch of a findin~ of guilty
of dcs:=rtion as involves a fincling of ~uilty )f abs:nco ~~thout

bavc is approv-.Jd, and it '1:"",e'3.rs fro!:\ the l'\:;cord that pu.'1.isha:nt
for such :;>.bs";i1ce is barred by .~. '. 3., th~ r;,;vim/ing authority
should not consider anv such abs~ncc as Cl b;>sis of punishi.lCnt,
alth(l·tgh hi:; ~4Y Cisco?prov.:: th.J sontcnc~ ::me! order a Nh..:aring.
In this conn..:etion it should be N::1..:nb..:::Nd that abs~ncc 'l'/ithout
l ... ·!_vC is not a continuL,g off,msc.

11 ••••••••The effuct of a p1.rticuln.r error "Iithin th~ purview
of A. r. 37 :o:hould be "'oighcd by him in th..: !i~ht Ol 9.11 the
facts as shor'll by tho record, and, unless it anp~l1rs to hitt
th~t th~ substantial riGhts of the accusod \~ru injuriously af
fuct..;d, hu should disregard the error as I} basis for holding the
proccwdings invalid, or for disapproving a findine; or tho
scnt»nco ...•..........

"Par. 641+. •••... , .If the r,;vi,wing authority ~.isagr..cs .i.th the court,
h.::: r....lj· return tho I\.:cord t'J the court vlitll a statcm.Jnt of his
r~asons for disvgrcQing and \vith inst~uctions to r~cor.venc and
rcconsilk:r its action ,·.'ith rospCct to the rnttors no to which he
is not in acco'r'd .lith the court. To th.J extent tilat t!'X;l court
1..YJ.ci Nvic-'ing ~uthority differ ns to a c-uost::.on --hich is :l.rcly
on- of law, sum as '\ question ;'1,5 to th.J jun.s~iction of the
court, th... court will accc;dc to th vi,. 'is 'J ft., ... rCVL.l\·iing
_uth, 'ity; ....nd th..:J court J!Iil:" ;Jrop ~rl~T d.... fcr to s,lch vil,;\:s in
:1" C ;30. TIl...: order r..::turning th~ 1'0 cord sh uld incluc.o ~n

~!,propri"':to direction ,;ith r,,;'sr1oct to proc:Jcding :i.th th· trial.
If th41 ~vi \:ing ~lUthori.ty "\0:..5 .,ot ,'ish to r ...turn tho r..:cord ho
~Ji.ll "",k~ oth.. r a ....propri'lt~ ection...•..•... 11

1I'J'h ~isc.!'!1roval of D. s\:.ntcncc P1lts an ..;;nd to it <),$ ... basis of
punishmt;Ii.t, .1l1d o::mfir;;:.... tion of a disapprov.:\l is not Nquircd iYJ.

::-~"Y Co.so. A dis"\o"'roval should bl: CxpNSS. tLith~r an :lcquittal
nor ~ findi:-:g of 'not ...-.Jilty' rcquir..:s a'"'?rovn.l lr confi::-:-r tion;
an n i thor should 00 disapproved•.......
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11Th staff hdg.:! .:ldvo~tc d.ll submt 3'· Tittcn l'\:.vi.:n: of
th..... C.:\:3~. Th~ rS'Jictf ".1.ll includo his opinion, both as to the
,~if,ht of Qvid~nc~ and any error or irreGUlarity ~'1d a specific
rcco:~nc:..:ltion of the c.elion to b.. t".!cn tog.:.th<.::r ;lith his r,J'.s~ns

for such opinion and ~coL~~ndation .

"Revision -md Co!'::"cctio:1 of P~cord.- A record of tri.:'.1., which
by T0.:lS0n of sone a~~~r~nt onission, ~rTorJ or other dcf~ct

'lp,c~rs to 1X; subst:;.r.ti~ll:r incc. :plot" or L'1COrNct, or \lhich in
the o;Jinion of th r.:..vi..l,d....":lg ~ut;1:Jrit::l shows in~rop;)r <'oction
b:" th,,) coort "'.S to ~. finc.L"g or s..:ltcncl..', n::.y b-. Nturn..:d \.0 the
prcsid.::nt of th..:. court (or to the Su.-:r:l;lry court), directing tir.t
the C ::Jurt reconvene for such .:.'I.e ..ion .:lS fJ,.1.7 be 'l.")-'ropri:'. to. $';0

A. ~'l. 40 for rat~crs 35 to nhich ". yo .... tul":1 0: "1. rt.cord of trial
~O:' r,.consid",r'!tion is pro~ibitcd. fj:. '.1. 40 lao 'tr. Rcquitt..-...l;
or (b) a fL~eing of not €Jilty ?f a.y s'....cific~tion; or (c) ~

findine or not guilty of an;r ch"1.rgc, unl..:ss the record shows
a fin~n~ of guilty under ~ sp0Ci:ic~tion laid u~dJr thlt ch"1.rgc,
'hich sllfrici~ntly ~ll~g~s ~ viol tioD of so~~ Ar:icle of 'ar;
or (d) tr. sCnt~ncc ori!",in..uI;1 im;..os 1, ·1.th ~. vic', to incrcasi.rli;
its s.::vwrity, unJ.ass such sent.Jnce is l~ss than the rr~"lI1d~tory

s·.mte:lc,,: fixed bv lDX for the offense or offenses upon l:hich a
conviction has b~~n h~d•..........~

rrtE£.Jlb,neous and .~:".visor.Y_Jllstructj...QM.,.--Ao;Jro:)ri.....tc
:tetion shOuld bo· tc.l{cn \mt.:r..; 'toe court hns imposod nn Ul1'r.lrr:1.ntcd
thC'u~h lugal. punishmt:nt L'1 cv~ry C{\SO th,~ punish.'!I.:mt should
bo ~rnd~d ~ccording to the circlli.~tnnc~s of the offense ..•......

nThG Nvic\ting authority may nropurly consider :lS 1. basi3
for mitieation or remi.ssion not ool,v !"..'\ttcrs Nl.:lting solely to
clcffi(.;ncy ( e.g., long confincmunt panCing t.] i ..·.l or th~ f"'.ct
th·.... t ··.n .1.ccor:1plicc tUl'nod StJ.tcls uvid;)ncc), but :m,v fn.ctors
"hich prop~,rly should h,v.;l b~c:n, but ,... .,p'lrcntly 'rer;; not, con
sidcrl.,)d bj-" tho court in fi:-:.i.ng the punishm,;lnt ••........

liThe r(,)vic'.fing "'.uthority m•."y !,rop~rly l'k:ir,h th. ...:vidcnca
in ctot~rn1ning his action.

rrQ~J.:~~},~_I.lt..i..QD...Q.L.S..:mt&n~;...1.J.t.i.n:..J,.ion: fi,z.rj",ssiol1j
~'!m~""'l3icns.-'Jpon '.!l Jrov,1.1 of <l sont':11cc th", rcvi.:::wing auth:)rity
rr'_....:., subject to the provisions of A. . 50;' o~dor' the -.Jx,;cution
t11cr ...of unl ss cOlli'ir;~tioh is r _C"uir ... d. !IT,,~'~v·;r, 'rh..n the
....uthcrity CO:.4p;;t~nt to coD:im til· s ... nt",ncc h: ~ lNLl<t' ....cted .:LS

th ....i'provi.'1g ~uthor~!;:r no :!.d<Ltion1.l confir;;..,tion b;r 12.1'1 is
rcouirod.' (.i: T• 481/ 'I'll.:) r-..ct tt ...t "1. s.;;ntcncc involves ~

loss ,")f fi1...,s or r:->.nk or ot\1..;r 'Junishm..:nt '1 _scrlbc;d in lOJh
Lincluding 10s3 !,romotion; susp.:;nsion from r,n~, com;:"L:~.nd or dut~7
do a not 6f itself pr....v,~nt the K;vicl"ing ~uthority freI!! ord...ring
...x~cution •........
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"T!1~ jxn;...:r to order the execution of the sont.mec includos
th~ pOTI.r to uitig~tc or rcnit th~ 'lhole or any p~rt of the
s ....nt~ncc (A. \/. 50); but in .:m~' C~C the ~unishmcnt mpos.:d b~r

th\,} SC:ltcnco as :.titigat.::d or r..:r.ri.tt.:.d Dust be included in the
s~nt.;nco ~s inpos~d by the court ~d should be one that the
court might h~vc imposed in the c~so .

liTo r'itig:.t..:. a pu.'li.shncnt is to reduce it L'1. qu:mtit-y or
roll.:l.lity, the g..:n.:-r:ll n ...turc of th.:> '"lunishIocnt r.,:.".~L"ting the
3~~. A s~ntcnc~ cen not be co~!Utcd ~xccpt by th...: Prcsid~nt

~r by a comnan<.:ing [cn.:.ral crr.poT1.;r~d b:t the PNsid..::nt U1'.Jcr
A•. /. 50 •••••••••

liThe ~.ction of no Nvic''ing 'l.uthority in .1.".,'oving a scnt~ncc

:lnd siInult~n...:ously I"'-J;::ti.tting 3 /'rt t~lcr<.:6f is l·~S:J.lly cc:uivalcnt
to np~roving only t~ scnt~~cc ns reduced.

liThe nuthority cOr.lpct_nt to order til..... cX,Jcution of a s~n

t,Jnc~ of rlis~s~l of ~~ offi~r, or a s~nt,Jncc of d~~th, may
susp(;nd such s.:nt:mcc until the plc."surc of the President be
imam. (A. IT. 51.) ....•...••

liAs to ?Cnitcnti3ry confin.:lm.cnt, 'the Nvi,ming ~uthorities

should dcsignnte ['. pcni tcntiary .::.s the pL.'lCC of confinement in
cv~ry C)sc rnen such ~ction is nuthorizQd, unless it nppc~rs

th.'l.t the holding of the ~risonor in .:Lssociation t'ith misdcmc::m.:mts
~nd Milit~ry off~ndcrs v,~l not be to tho detriment of such mis
dl.:r.t.QM'1nts .:Lnd milit~ry off0ndcrs, :md that the purposes of punish
ment do not demand p~nit~ntL~ry confinement. I (90a)

TlForms of Action ."U1d Rclo.tcd Jl:ltt~rs.-- 'I'h", r .....vicwing
'luthority ,'ill sign in his o~n h:'!.nd thu ~ction token by
him on the 9rocecdings, his r~k, ~d th~ fnct th~t h~ is the
comn~nding officer ~ry~nring ~ftcr his sicn~tur~. So ~so ~y

sup:'"llcnent<"l.ry or corr.;ctive ".ction ~ursu:mt to ~ holding of
t.h,J coard of ravic\! ond The Jude" Advoc:\tc: Cv:1...:r"":.l under A. lV.
50! nust be signed by thQ reviG~'ing :luthority p.;.rson"!.lly.•.....•

lid. Ord..... rs "":.m~ r..:l:o.tcd !"'l:.tt..lrs.-- An ord.... r pro:ltUlgating the
result of a tri::).l b~r g...:ncr-u or sp~ci.'ll c0urt- ''l.rthl, ,mile not
n...:c .ss:l.ry to th_ v.::l..iidity of tho trul, Hill b issu0d \lhethcr
such Nsult \· ... s ~.n acquittal or othL:r<tisc .•........

"Th~ order v;ill be of th..; d"":.te th... t th~ ruvi 'ing or confim
inZ . 'J.thority t'\k.;s fin,-..l ."l.ction on the c L:::G. Th~ ord(.:r nill
st-:tc th_ d~ t ..... upon "hich th0 s{,..nt\,;ncO ~,('.s 1djudg.....d 0:" thl.l court.

ll:.'h~n ... ~h.;.:.ring is ciroct.:.d, noith.:r th ~.I.ction of the coU!"t
~t t~ forn;;r proc ... ~Qn8 nor tm ....ction of th.:: rcvi.....\:i.~ or con
fir"i.,g ~uthority th_Non ·...ill b. ?-lb:!..i.sh~d in ::l:..d:..rs, but the
c0urt-::nrti.".1 I')rd~r 9ror!1Ulg".ting th.:.: fin"'.1 ~ction in th:. c~sc :rill



•

•

•

A"I. 47; 51,52 in ort.

F. 6

in ~ scp~r~to p~r~gr~ph publish such ch~rg~s ,od spwcific~tions

....t tho.> forn,:;r hc:'ring ~s nay not h.... Vi,l be.,)n ~f:3rrad for r-.:hc:>.ring,
toecth,:;r ' ith th... :lction of the court fl.od rcvi;;:o:d.ng ~utllJrity

th"rcon. ll

npC.T. 89. COUTITS-}T',~TLU.-ACTIO:~--ordcrin.gRch..:.:'.rings.- ~'(non the
Prvsick.nt or -..ny rcvic·,'"i.P..g or confirning .:l.uthority dis:l.p!1rovc s
or v"'C'1tos '1 scntcnc~, the ...:xccution of \ihich h;lS not thc.:rctoforc
b..;..:n duly ordered, he f":J.:t ~uthorizc or dirl.lct n Nh",~ring. Such
r";:h~n.ring shul t<'lkc place before :\ court cO:JPoscd of officers
not LCr:I.:;'.:.rs of the,; court -,~hich first h...a.rd too c..'\sc. U,on such
l'\..:hu::o.ring the ::.ccused srell not be tried for .:10:; offcnse of
vhich h", t;:l.S found not guilty by tho first court. (Sc",: :.• "[.
50!.) •.......• "

3. Public L:1w 759-80th Congress, Ch'\pt-~r 625, 2D S-::s~ion

"SSC. 223. Article 47 is p-'i1..md-::d to Z'C ....d :lS folloVJ3:

1t:.~T. 47. .\CTIOt'"3Y CO:~:l;:L!G ;'.UTHO:tITY.-

II <:.. .'ISS IGl:J:!rr:fiT OF JU~w ,\1J1(lCAT~ j CW,.i;':s:LS OF CO;'" :urHCf.TIOlJ.
,ill 1..:r.!b.Jrs of the JUd£;c Ac:Yoc,"',te G,ml,;r~ll s D..::p~rtmcnt . ':'~ be
2.ssigncd ....5 prc5crib..Jd by The Jude~ :.dvoc t· Gcn-::r"l1 :'.ft~r :lppro-
pri ".t.J cor:.5ult"tions ·1.th c07cl"ndors on i 'has 0..; st:::.ffs th0;'l Ms-'1y

serve; ....nd Tl.o Ju"';u Aavoc ....t.J Gcn I':l1 or s nior r.:om'.:lcN of his
st:l!! Hill n:l.l.:~ fruqu0.'1t inspoctions in th,.l field in supervision
of th~ ~i3tr1.tion of nilit:1ry justice. Conv..Jning :\uth('rities
"rill ....t '\11 tLlCs cOf!U'1unic.... tu dir:)ctl~" ,·.rith thuir st:1.f! judge
ndvoc'1.tes in n ....tLrs rel:'\ting to thQ ndninist!':~tion of r.ilit".ry
justicuj ....nd th~ staff judge ~dvcc~tc of ~ny cort~'1.nd is "'uthorizcrt
to comnunic1.tc diructly \tith th: at....... ff judg.J .... dvoc'1tu of ....
sUp0rior or subordin....to corr,\"'.na, or \":ith The Judge .\dVQctlte Gener ....l.

lib. P.EF:::REiiCE FOR TRI/1L.-- B::;forc dir.:.:ctin?, tho tri-tl of
"'ny ch' .rgc by gcn.J"cl co urt-r,1<...rti~ tho conv ....ning ....uthority "till
r-::f~r it to his staff juc~e ~voc~tc for coosidcr~tion ~nd ~dvico;
".r.d no ch... r,Go 'till be rofcrrud to 11 gun-.:r.:11 court-r.'..:1rti~l for
tri"ll unl..:ss it h-:s b.:cn found th:lt th,rourh ,"'nd inp;rtio.l
inv-.:stir, ....tion thereof lns b-.:o;:n : "'......dc s pNscribcd in th.J pr\;cL:d-
L'1..f; ·.rticlc, thot such ch:::.rgo is l...:g Uy su~......ici... nt to li10ge: :".I'l.

off~nse und~r th~s~ ~rticlus~ ~~d is sust ...... ined b~ evidence indi
c ...tod in the I'C;Jort of inv...st.iga.tion.

11 c. ,i.CTIOi: 0:1 R3C0:'D 1)1<' T:IT.J,. - B>Jforc ....cting upon ...... record
"r trb.l bJ<' guncr.... l c:.urt-:"1:'trti -.J. or !"~ilit .... ry cor:.ri.ssion, or ~

record of tri"'.1 b:r spcci....1 court--,.""....rti.... l in ' 11ich ~ bad-co!1du.ct
disch"'.rgc h.... s b~.:;n ....djurlgcd 3..'1d "',proved by t h.J "'.Uthority "_!)pointing
tho court, th N\'i_:,ing ::.uthority d.ll rcf...:r it t:> his st"lff judge
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advocate or to The Judge Advocate ~ncral for rc.vicw and
adyicc; and no sentence shall be a~)rovcd I.:nL ss U;100 CO!i.vic-
ticn ,:;t'.tblish...d b ::und r..:asonabl<..: doubt of an .,ff, nsc ~13.d0

pUnishable '_.y th.s articl....s, <'nd unl... ::.s th 1" cord of trial
has t n f~und lug111Y'suf~ici:nt to s~rport it.

tid. 'tPPOOVAL.- ;10 se:ltcnce of a court-martial shall be
car~ied into exec~tion until the same sha~l have been ap~roved

by the convening authority: P!"o'~ded. That no sentence of a
s~.cial cQurt-m3rtial L~cluding a bad-conduct discharge Shall
be carried into execution until in addition to the a~~roval

of the convening aut10rity the same shall have oeen a?r-roved
by an officer authorized to a~point a general court~~rt'l.

lle. \lHO .fAY EXj;RCIS5.-- Action by the convening authority
may be tal<en by an officer con~nding for the t~~ bei:l~, by
a successor in cOI!ir.".and, or by any officer e::ercisL'lt; e'~:"Ieral

court-martial jurisdiction.

IIf. PO'~ltS r;crm::rIT 'IY'I PC-";R T'1 ...p.'~l)'~.- T.t:e )o".er to
approve the sentence of a court ....r..artial shall include-

•
" (1)

of guilty
guilty of
guilty of

the po",':sr to a'o"rove or disapfJ:,ove a. fincling
and to .:::.?~!'ove only so nuch of a finding of
a particul~r offense as inv~lvcs a ~L~din8 of
a less~r L~cluded offense;

•

It (2) the pO',;er to ap.rJrove or dis.:l""rovc the ~"hole
or any part of the sentence; and

II (3) the power to remand a case for rehearing under
the provisions of article 52. It

"SEC. 2'-8. Article 51 is amended to read as follo'Js:

IlART. 51. I!ITIGATION , W~!SSION, P..NO ';USP-:;NSIOlf 0;:' 5"~;;F!lCF..s.--

"a. "AT TI-C Tn],!; ORDER-:D ::::SC'J'i'c.D.-- The ,morel" of t~lC

Prc:3idcnt, the Secretary of the Department of the Army, and any
rcvic\ling authority to order the c:x~cution of .1. sentence· of a
court-lI4rtial shall include the pow~::r' to IIItiCo.tc, r..:nit, or
suspend the '::hole or any part thereof, except that a dc.:ath sen-
tence may not be suspended Tt,e authority ~~ich su~"ends

the execution of a sentence r.lC'y r~storc tLe rcr'ion undc:r se:ntc.::'1cz
to duty during such suspension; and the dC'ath or honorable dis
charge of a person under sus;x:mded s ...nt... nce sh~ll operate as
a cOI"plote remission of an;," unex..:cuted or u:-.rconitted part of such
scntc~ce.

"(1) kny unexecuted portion of a sentence other than
a scntence of death, including all uncoll~ctcd forfuitures,
adjudged b~.T court-martial .Jay be nitigatcd, rc.r.ritt"d or
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sus~nded and ant order of sllspension rna;" be vacat~d, in
, .'ho10 or in part, by the r.rilitary authr:Jrity competent
to appoint, for the co~and, exclusive of ~nit~ntiaries

and the United States disciplinar:; bar!"ac:~s, in which the
person under sontence ma~' be, a court of too kind that
im"osed the s,"ntenc~, and the saMe po\':cr my be ex~rciscd

"'y supc=-ior military authority or by the Jude", AdYDcate
Gcn~ral urrlcr thv direction of the Secretary of the
DuparuJCnt of the Ar~y: •.......•......

II (2) The !JO\1Cr to suspend a scnt",nce shall include the
pO\lCr to restore thO ~rson aff-::ctcd to duty during such
suspension......•..•. !I

IISEe. 229. Article 52 is amended to l"\.:ad as fo11O\':s:

n;'RT. 52. RZHF..UIT:!GS.--fhcn any rcvicd.n or cor.riming
1.ut!1'Jrity disapprov0s a sentence or when any slJntenco is vacat··d
by action of the Board of Reviet.. or Judicial COUlcil and the
Judge Advocate Gcn..::ral, the rcvi':':\lin or confimir.'" authority
or the Judge Advocate General may authorize or direct a rch0aring.
Such rehearing shall take pl~ce befor~ a court-nartial com~osed

of ccnbcrs n':Jt ncmbers of t..11c court-martial, ;hich first heard
the ca.::e. U:::mn such Nhearing tl:e accusud shall not bi3 tried
for any offense of ,1hich he '~s found not ?uilty b~ the first
court-mPrtial, and no s..:ntcnce in excess of or . .ere s,_~v~rc than
th~ original s~ntence shall be enforced unless the scnt.3r.ce bo

,based upon a finding of ~ilty of an off.nse not consid~red upon
,tho mc::-its in the origi:w.l ,rocecding. ll

"S"X:. 210. Article 1.3 is amended to ruad as follolls:

n ART. 13. SP":CIAL COURTS-~:AR':'IAL. -- ..••........ p..!9..'!.~ded, That
subj~ct to approval of tho sent0nce by an officer exercising general
court-rnzrtial jurisdiction and subject to ap!>Oll1.tc r,;vio"; '..Jy
Tho Judge Advocate General and arpollato ag",nci-.ls in his office,
a spocial court-nartial may adjudge a bad-conduct disc~1 'c in
addition to oth..,;r authorized punishment 11

II. tmvy Provisions

Articles for the Gov~rnncnt of tho Navy

II .fl:T. 3~. Ex::!cution of sontncc I')f sur.~":.ary court.- i'o s ...nt~nce of
a su; ~ry court nartial si.lall be carried into ~x ,cution ur.til the:
?roc~ ... dings 3nd sentence have b0~n ap~rov~d ~y th... offic~r ord~ring

the court, or his succ..:ssor in office, and by his uJI'"..;diate
su~rlor in cor.:oand: Provided, That if the officer orderi":. the
cQurt, or h~s successor in offic"" be the s~nior officer pr~scnt,

such sent...nce cay be carried into execution upon his ~~~roval

thereof, subj.;ct to the ::n"Ovisiofls of article 54 (b) • II
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Jr;,.J"T, 33. R0f.lission of scnt,:;ncc.- Thc'officl,;r ord..:::ring a sur.lr.lary
court ~.rtial shall have pm-lOr to NIrit, in part or altogcth..;r,
but not to co~utc, the s0ntence of tho c~urt. And it shall be
his 'uty ~ither to rcnit any' part or the ~holo of any s~ntcnce,

the .:lx....cution of \thich 'tfould, in the opi.'1ion of th.::: Surgeon
OJ' s ... nior 'lCdica1 officer Of' board, eiv·;n in \rriting, ,roduco
s.:::ri011s inj ll'y to the health of the p;:..rson s...nt~!lced, or to
submit th...: casc 3.~ain; ·:d.toout d...:la:,.·, to the S:1!!l.C or to <::.nothcr
su.-rnary court Milrtial, 'flhich shall ;l::VO oow..:::r, u90n tho tcsti
nony alr~dy tak.::n, to rcr.li.t the f'JIT.l\:lr pll!1ish: ..Jnt and to assign
80m,; othClr 0: the 8uthoriz..::d PU:'lish.!-'l,;nts in the nlacc th.~Nof

••••••••• II

II/JIT. 54. (a) R:lltission and mitig;ltion of s.::nt· \1CO.-- Every
officor ~o is authori~cd to convene a g~ncrcl c~ rt MI~rtial shall
h~ve power, on revision of its ~rococdings, to re~t or ~tieatc,

but not to commute, the sentonce of any stich court "hich he is
authorized to approve ~nd confir~.....•...

11 (b) Power of Secrct3ry of Navy ov.:,;:r nl"occcdi.n[;s and sentences
of courts martial.- The Sccr.;tary of the.: l;nv~' rn~r s ... t aside
tho .'iTOc.:.:cdin.,:s or r;:;mit or ~ri.ti.:atc, in "'hole or in fl"-rt J the
s..;nt~nco in;'loscd b~' any nav",l court mo.rtial convened bZ' his
order......•.... 11

r1.\RT. 64. (d) Approval of scnt.::nce of doc!< court.- All s.:Jnt.;:lnccs
0; deck courts r.'l.'3Y be carried into eff.;:lct U!lOn -approv.'ll of tho
cony' ning authority or his successor in office, tmo shall have
full potter ns reviewing <:>.uthority to r.mit or mitigato, but not
to cOrnlute J any such scnt:,mce and to pe.rdo!"l /lny punishment such
court r:1~y adjudge; but no sentence of a deck court sh:\ll be
cn.rriod into effect until it shall havc bocn so p;"prov,,"d or
Hitigated ..•.....

II (f) Records of nroc.Jedings; filL'1g ::md r ...vi~'I'I.-- The Ncords
of the ,rocccdings of deck courts sh~ll contain such mntt~rs only
.'lS !.lr..; n,,::coJss.1.ry to .::m.blc til", l'cvL'I'Iing authoriti~s to.:'.. ct intell
igently th"::Non, exc,'pt thl1t if the p"rt:r accused dumands it
.d.thin thirty days after tl:e decision of too dccl~ court shall
bccor.lc l mm,n to himJ the.: cntiro Ncoro or so puch as h~'dLsircs

shr>.ll b.:: scnt to thQ Nvim;ing ::l.uthorit~r.· Such r0cords J :!.ft0r
action thereon by th..:: conv"'ni....lg "uth,:,ri~:r, Sh'll.l be fOl'\·.'.'l.rdcd
dir~ctly to, and s~ll bo filed in, th~ of;ic~ ~f the Judgo
Advoc.:'t.::: ~ncral of thQ Navy, \;h; N th(l" shul bo Nvi,,:':..::d, :md,
·;h.::n n.:c..;ssary, submitt:~d to the S.:Jcl·ot~ry of the i:"vy or his
.!!ction......•.. 11

e 2. N3val Courts and Boards

ns:c. 471. IR....vi..:\.'ing authority' d.::fin0d.- An'· offic....r to whar::t.
thu procccdinL~ of a court ::l8rtinl "1.r:l r0gulnrly subnitt:d for
1" vicVf in Rccorda.!1.cc \o'ith 1m; is a revimling :'\uthority 11



P..-:. 47' 5_,/'0 i ,....

? 10

TlSZC. 458. TIevisi:m r.mst be b.::.i"?r s:m.:: court.- Upon til r..::co,.;i;1t
of too r.:cord of <::. c'Jurt -,:::.rti:l1 the rcvh.:'rir.g "uth lrit:~ shall
':or' cc..-:::d t once to examine it L~ order th'1t .:it r.~.~ b..; r .... t'Jrn"'j
fo~' r..::vision, if sucn course b\; necessary, bcf:-,re the dis lution
of tl'K.; c,Jurt "

rrs--:c. 469. Scnt;Jncc :'lot .::ffcctivc 'lntH a!J;>rovod.-- tl.') s ... ntcncc
of a cnurt na.rti.:'ll 0,1.'7 be cC'crricd into .,;::ec:..Ition until the cntiro
procc.,;dings hl'lv..:J bl.."\.n revicwcc. nnel the scnwnce c.uly c'!,pl'ov",d
in accordance . ith In....! •.•••.•• Tho .:l.p?rov:ll of j:J\c £OJlV..,;ning
authority of .1, g..::n",r1.1_c_o_urt rer_ti~l is sufficietlt, except for
sentences .,;xtonding to £9:'th or to cl.isniss'"!.l YL_~-mri.s~ionud or
\'<lrr,...nt officer. 'Jhcn th..- confir:w.tion of ~ sentence NCluircs
the <:!.;Jprov~l of hi~her a.uthorit~', the r.::cord should l:I~ fonnrdod
to the next hi"hor rovio',ring ~uthority by the convcnL1G authority
\dth his c'pprov~l endorsed th",rcon.

rr:.'hcrc confin~r.J.Ont has been :\djudgcd, it shall ti"'.ky cff....ct
fron the dat.(· of '\pprov,"l of tho s entcnco b:.~ tho high:; st !'....vi:: ri..'lg
authority rcquir0d b:t lau to ap.Jrovc it, cxc<:!pt t:1at •.n<,.;rc tho
~ccus~d h~s been p~viously s~nt~~ccd to confin~~nt for .~~ther

offense, the c":'nfL'1'::flCnt s~~ll n?t t.:!.lw cfi':-ct u..'til. n
for=cr scnt~nca h~s be.::n s~r"cd, nor sh~ ~ disclv~rgu, if
adjudged, be oxucu.kd 1J..'1~il 'bot.!'! s.::nt..:nc..-s r.W..:i be..::n served..... 11

SEC. 472. i:attcrs to h.: spucially considcrvd b~· the Nvic·d.ng
authnrity.-- In r ..vic :i.,g c')urts m.·..rti,').l, ..•...... th..:. foUoHing
Sh~lld bu considcr~d:

(a) Obj~ctions to jurisf~iction of the court.

(b) Objcctions to the o..'l ... rgcs or to thl,] specifications
lIDless m~dc at the trip..l, ey-cept "lh~ro a chnrg ....r
spccifie1tion f~ils to stntc an offense.

(c) Sufficicncy of ~vid.Jncc to sustain the findings of
0. court.

(d) All obj~ctions :£Q.. :It·tho time of tri:.l nnd rulings
of tho court thereupon, os?Oci '-11:< if .':'.dvcrso to tll;)
<,-ccused.

(0) If there t.:LS bCl..on no -::isc'lrrb,ec ':.'If ju.:ticc th.:.: findi,'lg
of the coart should not ? .. set aside .... :' I"CU tri1.1 g1".~ted

bcco.us", of t_chnic~.l crr.... rs or defects l1hich do not
~ff~ct th~ subst~nti1.1 richts )f the 'lccuscd .

rrs::c. 472~. Action 0: r:.vi::'l':ing '1uth"lrit:r ":1. .'"!.cquitt.:'.l.-- :0 ;,ction
shotll bi:! t:\kcn by .. r~vied.!le :,.utll"':rity t'hich purports to ".Z"'provc
or dis".pprove 0.0 nc-:pitt,l or fi.'1ding of not guilty "')1' not t)r·wcd ...••

1l~ ,1\cre thl: c,,-sc ~S_dCCr.K;d t_<::"p_o_ illug.:l.l b0C_"~..£..2..L::"'.J.'!.I'J~
dictionrt~.tcc~.2r..£..J..;"lto.J.:.~~c.tiv~~if~c}_~i.E.t'l1 tl!..O~vh;\'iing
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1l11th >r:i&.. shall so state in his action npon the record for con
~ider1.tion of the Secretary of the I!avy, ,mo is e:'"l.Do~;ered to set
:J.si de 'the entire proceedinGs. 11,

llS.SC. 473. Por:er of reviening authority: Returning record.- The
po\:E~r of <:l convcni."'lg auti1cl'ity in returning an:, rl?cord to the court
is lL~ted to a ~vision of its fL~dings or sentence or ths correction
of cleric.:U errors or onissions in the :record of ?roceedings, and,
in the event of the C0\:rt I S a,l.~~rei\ce to its forner conclusions, to
disa,proval of such ~ction ~en the :roceedings, findings,
or sentence of a court are illeGal, the COn\oeninl' e.uthor~ty should
se t ther,l aside ......•..•. II

IIS:C. 474. & ...'J.e: 'hen he is :1ot to return rccord.- Unless· speci
fically authori-zed by the Secretary of the N3.vy L'l each case, no
<luthority will return a record of trial to an~r court for reconsidera
tion of (a) an acquittc..l, (b) a finding of not E,.ulty to an;.r speci
fication, or (c) the sentence originally imposed ,ith a vie~ to
increasing its ·verity, and no c,urt in any proceedings L'1 revision
shall reconsider its f1.."1ding or sentence 1..'1 an~r pIlrticular in . ,11ich
a return of"thc record of trial for such reconsic!eration is herein
prohibited •....... "

l1S::C. 475. Same: Remitting or r.ri.tigatine sentences.-- In cases
\:hero the proceedings ~~ust be a?~)roved ooth by the convening
.:luthority-and hicher revic~"ring authority before the sentence boc'lXlS
effective, and '.'here the convening authority has !'litigated the sen
tence imposed b~' the court, the action of tho' higher authority is
limited to the sentence as Mitigated ......•...

tlArticlo 54 (aL P..G.N., extends onl:r to such sentences as the
convening offic..:r is authorized to approvo and confirm, and has .
no a:,'plication ",'here the punishmr.:nt of dismissal or loss of lifo,
rJquiring confirQ3tion by tho President, is adjudged. (Bishop v.
U. S., 197 U. S. 341.)"

uSEG. 476. Same: Conditional r:;rr..ission {jrobatio!y. -- Scr.tences
not involving death or disTi'issal may, in the discretion of the
conv:'ning or rcvie"dn~ autho:'ity, be c0~ditic.nally rcnri.ttcd in
lieu of being sultT.:arily .::xccutcd, ..•.•... 11

"S'X:. 477. Sar.'.C· Orderi:l& ncr..-r trial.- If th.., court Has without
juri_'iction or if none of t~c charb.::!'l or sr.. cifica:'ions alleges
an offense, the rcviel.·Ln.g authority should disil91"',rov,:; th... Droccedings,
findings, and s0ntcncc anrt convene a n~~ court for th_ trial of the
casco The nau trial sh"':.l1d be h3.d u:xm th.:.. s:>~-:lC charb':::s and spoci-'
fications, unless the disap?roval is based on fatal defects th~reL~,

in l'.nich ...vent, ::"w charg~s and specificCltions should be dra~.n

correctly setting forth the off.::nscs int<.;ndud to be charged at too
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previous trial, provided that
arc not barred bj" the statute

such new charges
of lir.dtations.

and specifications

II •••••••• , if the record discloses errors to the substantial
injury of too accused and timely objection \'las made by him at tre
trial, the r9viC\·:i.ng authority before acting upon tho record should
afford tho accused an opportunity to request a new trial, provided
the record irrespective of the errorS disclosed is sufficient to
sustain the findings of the CQurt ...•..•Ncw trial being g~antcd,

the proceedings, findings, and sentenco of the previous ~rial should
be sct asido. 1I

IISEe. 478. Effect of disapproval.- Tho disap~)roval of tho sentence
of a court martial by the reviewing authority is not a m~rc expression
of" disapprooation, but has the legal offvct of entirely nullifying
it .........• II

trsr:c. 479. The rcvie'7ing por'Cr, as ,,"ell as th.:::. convening pm:'Cr, of a
court ~artial vests in the office, not in the person, of the authority
so acting. Thus, "'h.:;n tr~ rcvict'tL'"lg powl"Or is v,"st0d in the convening
authority and. thc officer , ..ho has order... d the court has been rulic;vod
or is absent, it is cornputent for his St;ccossor in offic.::, ,mcthcr
t.,;nporary or pcrt:18nent, to act as rcvie\d.ng authority."

IISEC. 480. Same: !~a:.r not be d..:ll,;g:J.tcd to infcrior.-- The rcvi.:::.uing
cuthority cannot dolegate to an i~crior or othwr officer his
function as rcvievdng authority as conferred by the Articles for the
Govcrnm...;nt of thc N.3.vy II

USEe. 481. Commutation of s..;ntunces.- The pO~'lCr to COl"llllutc sen
tences, that is, to change tilL! nature of the punishment, is vestcd
in the Secretary of the NAvy by Article 54 (b), ACtl , ..•
In summary courts-martial cases, thc immediate superior in comnand
has the sMle pOt'TCr as that vested in th:.: convcning authority by
hr'ticle 33, AGN, Hhieh is in tonns confL'1cd to remitting the ~·.holc

or a part of thu sent~ncc adjudged by the court and'doos not
include the power to cOJi'mute <:. sl..:ntcncc:; ..........• It

IISEe. 483. SUP':rior authorityocy r.::turn r....:cord .for N,.'V_ ion,
provided cou...t hi.s not been dissolvcd.-- The court c':-\ffilot, afwr
it h'lS once duly conplctcd and fort.-rdcd the :'~cord, recall it .for
modifi~tion, nor can tl£ convening uuthoritJ,", after he has c.ctcd
upon the record and for.;ardcd it; But e. superior "'!.uthority, rcquir.3d
by la"," to revicH th... proceedings, n::.y return th..: Ncord to too con
v...:ning :lUthorit:r, roqu-.;stin6 th-t the court bu rcconv ~n..:ld. This
nay not be donL, ho...,(,;vur, in contrn.v..:.ntion of SJc. 474.. n
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IISEe. 39.
to Nnd as

Article 53
follows:

is ren~ered as Article 39 and amended

llAIrr: 39. (a) Every punishment, except death, dismissal,
disch~rgc, or reduction in rank or rating, ~scc by the sentence
,f a kcncral cou...-t .~rtic.l sh-:ll be cX'ucul.cd upon announcement
of the sentence b" the court: Pravided. That r.Jduction in r3!1k
or rating sh:'lU ~ cf.fcct..i..':o upon- 'tho d~tc of the fOl"V'arding of
the record of ~rocccdin~s by the convcr~g authority to the Navy
Department without havLI'lg rcr.ittod or susp~nd.:!d the reduction in
rank or N.ting: Provided further, That 11 disch".rge stk".ll be
f'!xccutcd only after confirtction by the Sccr..:h.ry of the N!lv;· or
of otmr authority duly a,poin~d by hi.:-.; th ... :'. discissal sh:lll
be executed o~ly after confirnation b~ the Pr~sidcnt or, ~ncn

err:.po·~r..,;d by the President, by the Secrctl'\ry of the U....vy; and
ttu:.t a punishr:¥:lnt of ~c ....th sh~ll be cx~cuted onl~.r after confirre.
tion ~7 the Pr~sidcnt.

11 (b) Th~ conv.ming f'.uthority of ::my court m.artinl sh-ul have
the pO"or to reMit or mitigate, but not to COr.11llUtc, the punishment
i~posod by thv s0nt~nc~ of any court m~rtial conv~ned by him.

II (c) Ever~~ punishment imposed by thu sentence of .., Sumr.l.'"'.l'Y
court m~rtiul, except disch~rgc or reduction in r~k or r~tL~g;

or of ,'1 deck court mc.rti·",l, .Jxcept roduction in r?.nk or r ..... ting,
sh~ll bU'executcd u?Qn nnnouncc~nt of the sentence by the court:
Provided, That n disch~rge sh~ll be ~xccutcd only nfter confirma
tion by tho Secret~ry of the Navy or of other authority duly
"\ppointcd by him: Provided furthor, Th:lt reduction in r:l.nk or
rating sh....ll be executed upon the d....to of fOM~:l.rding of the record
of proceedbgs by the authoritJ' exercising the OOHer of legal
revier; to tho N~vy Dep"\rtumnt ,athout hcving rcmitt d or suspended
the: reduction in rank or r:\ting.

II (d) The ofric~r empO\lcrcd t? convene g,:)n;.;r.:.l courts fl.-1.rtial
"J!1o is nezt sonior in the ch,".in of CO!:1i"iL....nd to ~n:r conv~ning

....uthority,)f Sl.lrrllni'.r·' or deck courts m"'r":.i ....1 s!:~ll b..: tm rcvicming
~.uthority .2S to leg·.!.J ity of the !Jrocec~ln3s, findints, ;.nc' s~ntcnces

thvr~of, if such ~~~~vang ~uthorit7 be prus¥nt or found by the
c~nv~nin ~uthority to b0 _ ~son~bly A~~iL~bl~: Prov~dedJ That
if such Nvic\ring "'uthority b~ not pr-.;~cnt or found to bv so
"v~.il bIe, the convening ;,uthority sh"'ll'rc:vL'~" th..: Ncords I)f such
courts '"'.S to lc;g"llit:r: Provided furth.- r, Th ~t the: r .Jviening
:,uwority sh:l11 h,"'.v..: th", pO\:cr to s;,;t l.sidc the proceedings,
findings, ,nd sentvTICC or to r-nit ~r Mitig1.te, but not to cor.mute,
the ~unis~nt ~ryoscd by th~ sentence of coy such suno~ry or
dcc!<: court rn"'rti".1: Me l1rovidcd further, 'i'mt the ;')(wr..::r to
s ..t ;,side sh'1.1l include the P)O\'ICr to '1,provc onl,}' so much of .1.

finding of ~uilty of ~ n"'rticuL~r off~nsu 3S involv¥s '1. finding
of S..lilty of nn off...:::nsc of which tho.; "ccused r.ti ht h"'vc be""
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convicted under Art. 28 (a) (2). Llesser and included offense,
or attempt of either or lesser but not included offense~

lI{e) The proceedings, findings, and sentence of every general
court martial shall, and. of any other mart r.lartial may" be reviel'ted
as to legality 1n the Office of the Judge Advocat~ General of the
Uavy: Provided, That the Judge Advocate General of the Uavy shall
have the po~~r to set aside the proceedings, findings, and sentence
of any court r-artial: Pro\'idcd further, That the povrer to set aside
shall include the paver t.o approve only so much of a finding of
guilty of a particular offense as involves a finding of guilty
of an off<3nsc of \".hich the accused oight have been convicted under
Art. 28 (a) (2).

11 (r) 'nlC sentenc~ of cVi.:!ry e:.... ncra1 COUl't r".artial ::md of such
otrer courts martial as nay be designated oJ'· th.:- $ecrotary of the
Navy, shall, under suc.lot regulations as the Secrctar~' of the navy
may prescribe, be reviewed by a cle,ency board appointod by the
Secretar~~ of the t1avy: 'Provided, Th3.t such clcrooncy boards shall
have th....: oorrer to rcnit, mitigate or cOr.l1lute the sentence, in v!hole
or in part, imposed by any n~val court martial ~xcept a court
martial convened by the Secretary of the U;:l.Vy or by the President,
in \"Ihich case like power shall repose in the convenL"lg authority.

II (i) No record of proceedings of a court nartial shall be
r<,;turned to the court for the purposc of reconsidering a finding of
'not proved' or 'not guilty I or for reconsidoration'of a sentence
lIith a ViCl'1 to increasing its 5Cverity.....•.....•• 11

Articles 32, 33, 54, 64(d), 'nd 64(f) arc repealed.

III. Differences

1. Duties of The Jud~e Advocate General

Assignment of Staff Judge Advocatesj Channels of Cormunications.

There is no provision in the Navy bill comparable to A. 1. 47(a)
t'lhich provides for the assignment of staff judge advocates by the
Judoe Advocate General and authorizes direct cO!.lI1unications beb:een
the staff judge advocate and the convening authority, the staff judge
advocate of a superior or subordinate comnand, or \"litli The Judge
Advocate General.

2. Action b,v the Conveninl2: or Legal Revie\ling Authority

A. '.1110 Itar Exercise Revie\(ing Povrer

1. Distinction Beth"8en Cl-=1:.ency~ Lo ....a1 Review

The basic Her vested by the ne", Articles of War in the convening
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authority to rcvie~" any case as to legality or clen:ency has remained
substa1"1tiall:; the same, except that no sentence of a special court
~artial including a bac.-conduct discharge shall be executed until
in addition to the approval b~' the convening authority the sa.-:;e shall
have been a,proved by an officer exercising general courts -4rtial
jurisdiction ,mo shall be vested ~~th the saoe power as the convening
authority to act uf>On the sentence. (A. '. 47 (d) (f)). Unde::- the
proposcd l:avy bill, the convening authority is divcsted of his po~.cr

of legal ravic,"" but retains his rir;ht to clcoenc:' review. As :::ro
posed, the ?O"'~r to revieu the legality of all g:meral courts :oartial
sentences is v..lsted in The Office of The Jud.se Advocate General;
and in sw:na.r:l and deck courts r:.artial cas~s, it is vestO' in the
officer senior to the convening authority i.nO e~rciscs gcn~ral

courts ~arti~l jQrisdiction. The latter's pcw~r includes cle~ncy

review. Hrnrcvcr, wh~n the President or S~cr..ltary of the Javy is
the convening authority, each shall also ex~rcisc tha power of
legal review.

ii. Absl,;ncc 2f Revict 'lng Authority

Under the provisions of A.:i. 47(0'), any action that f'lay be
eXGrcis..:=d-by th..:: convening authority may be takan by his successor
in office, ",1heth..::r t::mporary or p.;rnancnt, or by arW person :lxcr
cising general court-~rtial jurisdiction. Although there is no con
paraole provision in the Uavy bill, Sec. 479, NCe13, provides a similar
rule. Hm.'cvcr, l,,-hl,;n the logal rcviiJ'.:ing authoritJ~ of a summary or
or docl< cases is absent or unavailable, th...: convening authorit~· shall
also ~xcrciso the po\~r of legal rovic~. (Art. 39d.)

B. Pr·~-Trial Procedure

Action on Charges

It is provided in A. I. 47 (b) that befoN any charge will be
certified to a gen;:::ra1 court nartial for trial, the convening
authority ltill ref..;:r the matter to his staff judge advoc;;lto for ad
vic~ and consideration; ascertain that an investigation has been
p<..;rformed as pr<,.;scribed by la", and that the r ....port of tho inv.::=sti
g~tion ;stablish~s a ,rina facie casw. Th,ro is no corrcs~onding

provision in the r~av::r bill. lith NSpcct to pru-trial inv.... stigations,
$cc. 342, :JC&B, reqUir...,s a careful inf1uir.)t ~,rior to any c· ~rt mortial
proceeding. (Sec C.S., A. ~/. 70.) T'1~re is no r",~uir~r.'IC:nt, hmi.:Jver,
th"t the ch"!.rge sh:.dl be r..::fcrrcd to C'. leg"!.l offic~r for -?dvicc.

C. Pr..:d";P'!rtn..:ntal Revi..::,',-

i. Action ~ Rccor~ of Trial

A.-I. 47 (c) r)quir..::s that n s()ntencc shall be a.p!""rowd unless
th..:: conviction is ~st~blishcd b~yond a r~~5on~blv doubt and the
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r~cord h~s been found legally sufficient; nor shall the rcvic,ang
3.utmrity act upon any trial record of ~ general court rn.n:r·tial,
milit3ry commission, or a special court-~~rtial in •.TIich a b~d

conduct disch'lrgo h:lS b"cn approved by the appointin~ authorit:t
until h~ h~s r~ferr~d the c~se to his st~ff judge ~dvocitc or
The Judg"" :i.dvocCltc General for considcntion and advice •

. Although thwrc is no correspondL"g provision in the ~Iavy

bill, Art. 39 (d) a"d (e) requires IGgal review of all court
m.·:lrlial sentences. Legal rcvieH, ::lS herein rcquiNd, rna,'· include
ruvicw is to l~gal sufficiency of th", trial r.:lcord ~;s './Cll as
examin~tion of th~ rocord as to ,mother t~ evidence is sufficient
to sustain the finding of the court. HO'.·.·cv~r, th... re is no req,uire
ment that the record sh..1.11 be referred to a lcg.J.l officer.

ii. Approv~l of Sentence

Under the n..3\'1 ArrJY code, (A.':I. 47 d), all s.::nt .nces that do
not require confirr.ntion shall be c<'\rried into execution upon .:t~prov.:tl

of thl.l conv.... ning authority except th"'t no sentence of ~ s~cial

court· martinI ,','hich includes a b~d-conduct disch.J.rge sh:'.11 be L:xt:cut.;:d
until, in addition to the <l?prov·1.1 by the conv.::ning ~uthority, the
same sh:ll1 have be.;:n ~pproved by ~ officer ex~rcising g~nerol courts
fikirticl jurisdiction, and r~vic,~d by Tho Judge Advocate Gcncril and
appcll~tc agencics in his office. (Art. 13.)

On the other hand, it is provided in Navy bill (Art. 39 (a) (c»,
th~t nIl sentences shnll be self-executory except in caSC3 requiring
confirrt1<.1.tion or ,·rh·.:lre {'. red'lction in rank or rating h~s b .m ,"'.djudg0d;
the l~ttcr sh~ll tckc effect ~hcn the record is for\.~rdcd to the
N~vy Department by the proper ~uthority.

iii. Po,;ters Incident to the POHer to Review

(:l) Po\·.'Or to Approve

The power to o.;:mrove or disnpprovc any sentence prior to
de~1.rtt!\:!ntal I'Cvic\I rests solely in the cenv~ning ~uthority, except
th~t ,m.:lTC n bad-conduct disch~rge has be~n ajudS0d by ~ special
courts marti~, nddition~l approval s~1.11 b~ rcquir"d by ~ officvr
cxl.'rcising general court marti:l1 jurisdiction. Und.::::r the provisions
of the proposed N1.vy bill, (Art. 39 (d) (e», th rc is no substantial
diff(!r..:::ncc in how the power is ex...:rciscd. How.;:v r, it is not
gcn.... rally oxcrcis.::::d by the convening l.uthority. (Soc par. 2i ~bove.)

Und",r the ,revisions of A.. •. 52, a rch...::u-ing mL!.y be ordc:-cd
by tll.: conv· ning ....uthority ~ih;,,;n h\.; dis'lpprovcs th" s..:::nt..;onCQ or when
too scnt..::nco h:ls been v'l.c'J.tcd by 0 superior po':..:r; nOO Hh~N a

(b) PO\·' 'r to Or~cr a P..,;h..: ...ring----
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bad-conduct discharge has been adjudged by a special court martial,
the power to order a rehearing shall also vest in an officer
exercising general COUT'ts martial jurisdiction. Althol' ':1' there is
no cor.;parable provision in the Uavy bill exactly in poLIt, it is
presW!led that the ability of the legal reviewing authority (Art.
39 (d) (e)) to llset aside the proceedings, findings, and sentencell
includes the power to vacate the proceedings for the purpose of
£ranting a new trial.

There is no substantial difference betHeen an Anny
urehearingtr or a Navy "new trial ll , except that in the Navy,
jeopardy nay attach after the proceedings 1n a for~r trial have
been carried to an acquittal or conviction, not~vithstanding any
action by the reviewing authority; "llcreas in the Army, jeopardy
docs not attach until the reviewing authority, and, if there be
one, confirming authority shall have taken final action. (See
C.S., A.;/. 52.)

(c) Clemency~

(1) \lho may exercise

In the Antly, the convening authority is empowered to
grant clemency. Hov:ever, it is believed that the power is limited
to those ca~~s not requiring confirrration. In the lhvy, the power
may b~ exercised by the convening authority and the initial legal
revi~::ing authority of a su.rnr.13ry or deck court martial. Honever,
it is not clear ';;hcther clemency may be granted in cases requiring
confirmation by the Prusidcnt or Secretary of the ~avJ' (39 (aj
(d) ) •

(2) tritipation, RCf!lission, and Suspension of ?cntence

Except as above stated, both'systems provide that
the power of clemency extends to mitigation, romssion, and suspen
sion of sentences, but docs not include tho powor to comnutc except
in casos Vlhorein the President or Secrutary of the rlavy is the
conv~:ning authority. HowevCT, neither the Prcsidunt nor any
authority in the Army may suspend (probation) a sentence of death.
This rule is probably true in the Navy, notwithst:mding there is
no provision to the contrary. (Sec. 476, ':C&B.)

(3) Hhan Clcncncy l~:l.Y be Exercised

In the ~, the authority competent to exercise
clemency may do so at ~~ ~rovidlng tho p rson convicted has
remained subject to the cOJ::Jand of the person so acting. In tho
Navy, clem.;ncy I:I8..y be l.:xc:rcised onl:, when the trial I\,.;cord is in
the poss,Jssion of th..:: authority cor.tpctent to act in this regard.
HO'l'fl.:ver, there ar.;. difforcnc.;s of opinion vlhl,;,thcr this rule is appli
cable to the &cretary of the U:w:r after he has acted u,an th..:.: record.
OJ Comoll u," Journal 226.)

(d) Rcvisioc of Prococdin0s

Sec C.S., A. '. 40 <'lS to wh~n procc...:dings of a court rortial
mayor may not be rcturn~d for reconsideration.
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Chart A

G::NERAL COURTS MARTIAL

Prcdepartmental Review

con V E GIN G AUT H 0 R I T Y

A. Action Amy

1. Charge Ordors tria1j rcquir..:s prc
tricl investig~tion and
advice from SJ.I prior to
trial. SJ:l 3p?ointed by
JAG.

2. ."lpprov~l of Scntcl'lcc l.L1y approve or dis'\pprovc
all or ~rt; rcquir\.:s
.cl.dvicc fro!:l SJ:" or Jjl.G
prior to acting on the
record.

3. Execution of Sent~nce Upon 'lpprovcl. unless con
firmation required.

Navy

Orders tri~lj docs not
require pre-trial in
v~stig~tion or advice
fron l.cg3l officoJr.

:Io power to set .::!.sidc.

Self-executory unless
confiro'\tion required.

4. Clofllc:ncy l:ay mitig<:.tc, remit, or
suspend, except sus?end
death sentence, ~t any
time subject to Ntt;ntion
of jurisdictj~n over p\.:rson
convicted. (1) whether he
C:1.n do so when sentence
requires confirmation.

Jfly mitig:l.te or remit
only ':then in possession
of record. (?) wheth~r

he C'ln do so "/hen
sentence requires
confirmation by
Prosident or SccN~v.

5. Rehearing; NmT Trinl Rchcnring may bl,) gr.:mtvd
upon vacation or disnpprovnl
of sent~nca by C.A. or
higher authority. Jeopnrdy
may ct~'\ch u?on con,lction
of final review.

No power to auard
no''I' trial.

REVIEIlItlG AUTHORITY

Usually convening ~uth~rity.

its .'lbovc.

.•5 .:tbavc.

:.s .:-.b:"vc.

J .A.G.

liG.Y set :"l.side or
3pprovo ~ll or p~rt.

Uo pow""r .
Substantiilly sacc,
cxcc;pt entitled "new
tri 'l1. II JC0Wrdj* r::J.y
~tt~ch ~P~Q ~cquitt~
nr cnnvl.ct:ltm.
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Chart B

SPECL<I., smJ":.RY :,ND DECK COURTS-ltlRTIAL

Predep.:u-tr.1Cnt:l1 Rovio\l

CONVEnING AUTHORITY

A. action

Orders trial. Orders trir::.l.

2. Approv1.1 f Sentence t;'ly approve or dis:l.pprovo Ilo pO\.·~r to set aside.
all or part. .Iill refer trb.l.
record of BCD to SJ.\ prior to
approval.

3. Execution of Sentence Upon approval oxcept sen
tence including BCD.

Sclf-cxccutory except
when sentence includes
reduction in ran.< or
T3.ting, or BCD.

Rchc....ring may be gr-..ntcd No pow: r to avm.rd new
upnn vacation or dis~ppr'1val tri~l.

of sentence by C.A. nr highur
authority. Jeopardy may ~ttach

upon final review.

4. Clemency

5. RchC!~ring; New Trial

:':.ny mitig:l.tc, rcr.ri.t '1r sus
pend, at any time subject
to rct~ntion of jurisdic
tion ov~r person convict~d.

l.::ty nitigr.tc or romit
only ~7hcn i.'1 pOssos
sion ~f ~cord. (1)
'.,hl.lthcr he c·:m do so
'I hen sentence requires
confimation by
SccH't.v.

B. Action R .~ V I Z if I N G AUT H 0 R I T Y

1. . /ho reviews

2. Appr'v~l of Scnt~ncc

The convening authority.
\~cn sent~nce includes BCD
additional approval required
by an officer exercising
GQ{ jurisdiction.

:.s -.b0VC.

Officer senior to C.A.
exercising GCH
jurisdiction.

r:ay set asidc or
npp::- va :lll (jr p.'1rt.

3. Clcr.lcney • As ~br.vc. "s 1.b,.,vc.

• 4. Rehearing; NC~1 Tri.ll :.s:'lb we. Subst~ti~Jly s~c,

cxcept ...:ntitlod "new
tri'11. 11 J ..... ')p.1.rdy
ocy '1tt~ch upon ac~

quitt~l or convicti~n.
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IV. Rccorncndations

•

'The r:cGuirc, Whit<.:, Navy JAG, and Ball3.ntinc r.::corrmcndations
a~ cov~rcd by the Keeffe Report.

KCl..ffc Report:

liB. COrrr.'"mts on Present Procedure:

II lithout qu.... stion, the review bj- th(; convening 'l'..:.thority under
the prcs..:;nt system affords substantial orotection to the accus.... d.
It provides n m~~ns of detecting errors' in th~ trinl ~d of correcting
excessive scntenc.::ls. If the errors aro substa.,ti3.1ly prej"Jdicial,
the proceedings can be disapproved or s.:.t aside Rnd 3. nc'., trial
granted or offered. If the sentence is not exc(,,)ssive, the convening
authority can'reduce it by vey of clemency, or he can ~xtcnQ clemency
in oth\.lT \;;ays, such as by remitting the s...:ntcnce conditionallv on
prob:'!.tion. If too sentence is exc...:ssivo, the convl,,;ning --:.uthority c:m
reduce it. Furthemor~, the r>JvieH is obli atory and is therefore
in the n~ture of an ~utomntic 3ppecl granted to every accus~d, rcgard-
l>Jas of wh.;;:thcr he requests it•. ' .

liOn the other hnnd, thero arc certain objections to the SystL:Ill
of initiill Nvicw b;r the conv~ning :l.utho:!"ity ! 'hich must be considered.
These m.:ly be sWM1:'rized as follows:

II (i) The reviewing authority is usu':'.lly the same officer who
conv~ned the court and roferred the Cilse to trial. There is a cert~in

anomaly in h~ving the some officer revi!,)w a ,cJ.ae "hich he has consid~rcd

at some length before it went to trial. It is humJ.nly impossible
for n person, no matter hOIT high his purpose, to dissociRtc himself
from hia ;Jrior J.ctions .'\nd opinions on a particulnr rrL:'.tt.~r nnd to viC'\'
it In.ter ,1,a though he l~Urc seeing it for the first tifl:a. '!his is
recognized in the rules r.'hich prescribe th0 qun.lific."'.tions for mcnbers
of courts-martial, cnd in the rul~s follm;od ovuryl'iherc \'..~ _" respect
to dis~u~ificntion of jucgcs in civili,"" nppoll1,te courts. It is
ano~~lous not to recognize it in the singlo case of the authority ~ho

rcvie\ts court-m~rtial cases.

"Thi:'! is not to im!Jl:.' thz.t convening :luthoritic.::s in re\'icwing
c."lses h.1.v0 .:'!.cted unfairly. In oVt:r 2,()(X) c.1.s~s r..:vicwcd b~' it, thc
Bonrd foand no evid~nee or i.ndic~tion th~t this ~~s the casu. If
J.nything, n:wu. roviuwing "'.uthorities h"!.ve )robably le.:lll0d ov..:::r b,~ck

ward in their desire to be scrupulously r ....ir to til.: accus-.:d \iJ "'S..;l

cas .... s th.::y rcvi_w....d. But it is ~ difficult !'Osition in rJhich to place
anyono, cSlXlcially one \:ho is in thJ position of n judge ~dninist0ring

jus tice.
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llTh-.l difficulty is not cured by rc:qull'lng th<'.t ttl:! C.:lSC be
r~fcrr~d to a legit officer for his opinion. For exactly th~ S~

problem pr.::.s..::nts itself. The log.u offic.,;r vIha rcvi..::ws the' case
is usu:lily tho s:uno officer \tho studied the case befoI\.;hand,
draft-"d the ch:u-gcs, and NconJnundcd trill in th..:l first pI" co.

lI(ii) The review of a court-m:::.rti:u case is not rc1l1y
nnnlogous to om :l.ppc:l.l. Alth')ugh cOWlsol for the .::'.ccuscd h~s the
privilege of submitting D. brief, he docs not ofton do so, .:md r'\rcly,
if CV.:.JT, resorts to or:.l prosoiltation of tho cc.se to tho conv.:;ning
~uthority or his log~ officer. Although th~or~tic~lly c:.ch objec
tion to evidence ~d rulings of the court is \~ighvd :loS thouroh on
nppc~lJ ~nd tho ~cord is c:.r~fally scrutinized for jurisdictional
nr other error, it is difficult, on such ~ procedure, to d~t~ct ~ll

the errors i:hich roy cxist, SOr.lCtimcs serious -:m.;.s.

" (iii) The practic~ result of the pros~nt s;rst...:m is ti:.1.t the
rcvi~~ing nuthnrity, rather th~n th~ court, fixes tho s~nt~nce.

Thco:rctic""lly, too c-urt C".l1 ir'-'P')s,,-, \".tl1.tov..:lr sentence it deems fit.
But it is dir~ctcd to impose ~ s~nt~ncc 'co~~nsur~tc wit~ the
offense' ::md to 1c:lve n....ttors of clcI:'..uncy to the rcvicyling authority.
Of course the o.:r.Ib~rs of the court m.:!.y, "'Jld frcqu.;:nt1y do, rccor.rocnd
cle~cncy. Occ~sion1.lly a court inv~des the rcvi~,r.L~g authcrity's
prerogative of c101OOnc;·. But in tho vast r.1 ...j"'rity of cases the court
merely fixes ;'l r.ut."dr.1um limit to the sentonce, ~ the sentc:nco is
actually set b:r the r,._,viewing :J.uthority, \lithin that m'"'.Xin.urn. The
clemency extended by the reviewing i'!.uthl)rit~r :iQ cost C.:l.Ses consists
mercly in reducing the sontence to somothing 3pprop.ching ilh".t it
should have boen in tho first place•........•

II (iv) The convening n.uthority's pOllcr of review c:'.rriJs with
it ,'). l'lrgo J:\C.:l.suro of indirect c0ntrol over the court ."'.11d its :'lctions.
If th.:. c')nv~ning .:\uthority do.:s not :'\grO.:l t"Tith the' findinss of the
court, or believes that the sent~nco is in~deGuatc, even though'
he may bo pow~rlcss to ch~.gc the Nsult in the oorticul"'l.r cnsc, ne
CiU1 ~xpr,;ss his opinion in his action or in ,'} l..:tter to th-J court.
This cmnJt but h"vQ its ;Jffcct on subs..:lquc:lt c"'!.scs. Tho..:! r.•_rl.: knowl
edge th<1t it cm to.k..:: :>b.ce is apt to in.flucncc .:l c")urt, •..lith".ut ~..ny

expression of dis~pprov'l or non-concurrence ~v..::r b~ing mnde by the
conv..:ning authority.

IIC. Pr::m:ls':u's by Others f"r ~:f)dific""ti~n of Procedure on Initial
ReviC\::

lilt is bvlil.:vcd t!1:l.t the above nrc defects in the present system
of revieW b:r· the convening D.uthority uhich des..Jrve c.:lr0ful 'ltt0ntion.
They :'lre not cUNd b~r subsequcntdep--~rtr.cnt.:ll rovi0i",' nar 1Fnuld they
be cured by ir:lproving thnt rcviou. For of l1{.:c<:!ssity, subswCiuent
dCp:1rtfilcntnl review lc,~ns heavily on the .:lcti0n cf tho cr. 'to and the
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initial reviewing authority. They are the !JClrties closest to tihe
acc~ed, the offense, and the scene. A strong presumption in favor
of correctness and regularity in the initial proceedings exists,
and is bound to exist, under any syste!:l of higher appellate revieH.
The same is true or the civilian courts. It is so.br!l.i.tted that the
true solution is to L~prove the initial processes, and not to rely
on subsequent review to correct deficiencies therein.

IINor \'lill palliatives solve the problem. The proposal has
sometimes been made that the revie\'iing authority be prohibi.ted from
criticizing a court for its action in a particular casa. Obviously
this deals "~lith only a surface manifestation, and fails to get at
the heart of the difficulty.

"In vic\[ of the difficulties which have been pointed out above,
it is proposed to rcviC'1 briefl;,- SO::1.0 of the suggestions which have
been made for r~od.ifying the system of initial· review. Among these
are:

"(i) Roter.tion of the present system of requiring approval or
confirrration to make a sentence effective, but moving the process
up on echelon, or otherwise separating the reviewing officer frCI:1
the officer ordering trial.

lI(ii) Abolishing the initial t'Cvimr altogether, and r.1B.king
the court's sentence self~xecutorYl subject however" to being set
aside by a Board of Revieu or other higher authority.

liThe first mctrod is followed to a lir.rl.tcd extent under the
prescnt Army and Navy systems. In those cases requiring confirmation,
the convening authority1s rceormcndation of arproval is not sufficient
to execute the sentence, but the sentence must also be confirr.ted by
hieher authority. The result is that in this important typo of case
a furtmr review by another authority is su!>Cri..mposcd on the review
b;' the convening autmrity.

IIHoncvcr, the effectiveness of this is li.r.litcd by the fact that
only a li.JT'1ited class of cases is subject to extra TCview. Even in
this type" of case, tl'E record is first I'\.:vic'NCd by the conven:ing
authority, \IDoSC rcconmcndations necessarily carry great weight.
And in those cases in which tm convening authority is also the
confirming authority, the same obj~ctions i:1adc to rcvie,.' by too
conv~ning authority a~ eqUally applicable.

liThe British have gone a little further along the path of .
separating the convening authority fron the I'Cvicwing authority.
Under the British ArmY sS~tcm, every court~rtial sentence must
be confinood befoN it is ordered executed: In a general court
martial case, th..: confiI"!:dng authority may, but nced not, be the
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same officer as tho convening authority. As a rule .. warrants g1\'l..I'lg
p0~(Cr both to conv.:mo and to confirn tho findip.gs and s.";nt,,,ncc of
g.:::nvral courts-nartial. aro issued only to certain officers in India,
the coloni~s, and on active service •.•.........

liThe othor approach to th~ :,roblem is to climi.nat~ th<: revi.:!\1
by th.::: convoning authority, and' to maIm the sentencc of the court
self-cxecutory, subjoct hov~vcr, to higher departmental review.
This TIas the proposal of the Chamberlain Bill, but it TIas not adopt~d.

It is also the rulo in the French system, under which the findings
and sentence of the court arc final, subject to a limited right of
appeal to conscils de rcvision .

UTIle Report of the Gencrel Board, European Th~~.ter, on too
Administration of !:ilitary Justico docs not spCcific~llY'discussthe
qu~stion of review by the "lppointing c.uthorit;r. It docs, :loH""v.::r,
rna.kc the folloning observations <,.bout COI!i:W1d control of court
martial proc;;lcdi.nts gcnorcl.ly:

"55. Cot!lr.l:md Control. Opinion of judge. advocates ','ho
<ulsw.:;rl.ld too qu..::stionnair.... distributed b:;- The ~n~ru Board,
or \'L;rc ~rsona~T int....rvi..:;\·;..::d, is L:Q.ph'ltic that th(,;TC was
too much cOf!llMlld i.."1torf",r. nee by tho appointing .,uthority in
the functioning of courts-m~rtial in the :urope~ Thca~r of
Operations. Control of courts-n."1.rti:!.l ·.l'lS ~t tempted, ~nd

largely accom,lish~Q, by luttcrs of nQn-concurrcncc, a~~nition

'and linstruction:; I by persona] jiscussions with the court;
and by ch""_ng~s in the det ....il for the court. It \las rare y,'hen,
in timo, courts did not reach rusults, p~ticul~rly ~s to sen
tences, desired by the fl.ppointing n.uthority.

11_:1.. This l:~ck of confidence in tho indepondoncl.:l of t.he
courts contributed to cause only 39 por c-"nt of too judgo
,".dvocatcs '·lho voted on tho qu.,)stion to fe-vol' :lilo',ling courts,
und~r the pr~sent sY5t~m, t~ fix the scn~ncus, ~nd sone of
these ~·..ould forbid COI.:m...."'tlt of any kind on the findin~s or
sentence by the ~ppJinting or other command authority. The
G1c".jori ty of too nog-tivc 61 per c~nt on this question fwar
un ind~p,mdcnt s~ntcncing body J.nsu..:ro.blc dir",ctl:t 1lld only
to the the "t~r ool!ll:!l.mde:r or to the Assist.....nt Judge Advocr.te
General ;,rith too theater. About 18 p..:;r ct:nt be).io::vc that
general courts-rn."~rtial she old be compl..:.:t..:ly s":p<'l.rc>..ted from
the cotrl!1.::md; others ..:ould h[l.vC s ....ntl..nco fixed by tho 10.\1

l1embeT, \'lhose cornm/l..l~d Nsponsibility "auld be. direct to the
Assis~"'.I1t Judge Advoc:1tc Gcner<::.l far the thc.,tcr of 1Cr"'.tions
instl'f'.d of to the rcvi(;~ring .3.ut!lority.
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uneither the Ballantine neports nor the HcGuire Report· mention
the inpo~t~~t question of review by the convening authority, except
insofar as the first Ballantine Report touches upon it in making
its recor.lMendations for recent:oalization. 'It.e first Ballantine
Report did recorur.end that greater paper and responsibility for the
fixing of the sentence be granted to the court, but ~de no corres
ponding rccorrJ.1endation ·:'i.th rsspoct to the povrers and function of the
rcvici'ling authority.

liThe revised Articles pro90sod by the ~'cGuire Coo.r.ri.ttco, by
CClIl'Irrdore \Jhite and b'· the Judge Advocate General all propose retention
of the: prescnt systeM, with certain i..odificc:.tions. For examole,
Article 5 (a) of the i:cGui:-c draft articles pro"'Jid~s th·..t overy scnt.:.ncc
of a n~val oourt-marti~l not extending to death, dismissal, or discharge
may ~ executed upon approval of the convening auth~rity, who shall
have pO':lt;r to r~mit or r.li.tigato, but not to connutc, such sontcncu.
The excepted cases reQuiro confirmation by the President or by the
Secret..:lry of the nwy.

"0. Sug'"'.::lstinns Regarding Prl,;s,Jllt S;rst.;n of Initial 1k:vi~w.

liFer reasons stilted :l.bovc, it is f..;lt th:1t the question 01' rcvievl
by the convening authority is a basic onc, ~nich ~~rr~t5 exhaustive
study by tho Advisory Cor.__.ittce, .4cspit..::: th..: failure of the ::cQlirc
Report and tho Ball'lntin...: Report discuss it. Ao.ong ethor probl.... r..s
involved arc:

11 (i) Tho function of the ,judSC. advoc~tc: Tho...:re .:l.p!X-'ars to blJ
a cort~in inconsist...:ncy in providing for n judge advocate, i cpcndcnt
of the conv.ning 'luthority, and representing only tho Judge Advocate
General, and then to h.:tvc the court's ~rocc::di.rlgs subject tN rcvi~VI

by the cenv(;ning p..uthority.

11 (ii) Sent..mcing lOW r of th....l court· Tho prooosal, CO:1CUIT.~d
in by the -:cGuirc .:too B,:l.ll<,ntinlJ R~ports, to give the court gruatcr
po\':...:r :.od responsibility in the inposition of tM 3untenc..:, ncc..;:ssn.rily
involv:s '1. corr,;;os:1onc.ing r·~duction in tho po·.l.... r :"l..'1d r0sponsihility
of the convc:1.ing authority l:lth respect to t ru s~:-:.'tcnc.::..

,,(;;;) S . 'S· U d t~~~ uspcns~on o~ cnvence: n cr ,r~s~n prncticc, conv~ning

~uthorities arc cnpo\~rcd, ~cept in th0se casvs requiring confinnntion
by higher ,:l.uthority, to rW11'Iit all or pnrt of £l. g..:::n..:.rnl c:;lu:"'t-Jl13.rti3.1
sentence '':)0 probc>..tion, ·"J1d this pow"r is fr.::qoontly cXi.:Tcis..:::d in
3.ppropriato cas.:s. Similar po...rcr is eXJ.:'Tciscd by Aroy !'Cvic'l'd.ng
''''-uth"'ritics. This po\'T...:r is si.r.J.l"'.r to th"'!.t of ~ civil jUdb... , t:ho
ooy imp'l5e s\":nt..:::nce .:l.nd "'.t th.::: s~..: t~ susp..:nd its opuro.ti0n for
n prob:'l.tioMry p.;riod: This power is v"ry i.1'1portfl!1t frXl :l discifllin.'l.ry
;md r.l';ralc st1-nd!J")int. The question whether th.::l COUl't sJl''lUld hwe
crc3.tcr control ovwr the scntenco, "J1d th\,l r;:ovi')\,'ing nuthority 1':::55,
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inevitably raises the question whether the porler or remission on
probation should be transferred from the reviewi.ng authority to
the court. 'I1J.e court, having heaIdall the evidence in the case
and having revieHed all the sentence factors, w.>uld seem to be
in the better position to decide t:hcther the accused deserves a
suspcndud s~ntoncc and vf.Lll be a good probation risk. On the other
hand, too convaning authority l':1ay well be in a b~ttcr position to
review the accused's record as a v'holo and evaluate it ag; :..nst
the records of other accused and in the light of disciplinary and
morale problems .)f the cCl:'.r:tan.d as a \/holc.

II (iv) Legal rcvi..£:!: The car03ful scrutin;i of th~ rucerd by
th.:: convening authority's legal officer is a valuable saf~gu!l.rd to
the rie:hts of the accused, and his advice to the conv;,;ning authority
on all aspects of too ca3C is perhaps the ":lost i..-.':>ortant single
step in the entire procecdil1[';s. It may be qucstior. ..:: whether the
placing of a skilled judge advocat.:: in the court, of and b:' itself,
would be an adequate substitute for the function pcrforr.10d bj' the
conv~nin authorit; r1 s legal officer, wer..: this to be elind.natcd.

11 (v) Conlrand control: Fundam.mtal to thu ~'.ho10 question of the
court-martial syskm is the probh:m of col':'lt-:wld. A court dlOSO
proceedings arc nugatory until approvwd by the officer ~ho appointed
it is not an independent tribunal in any tru-.= sonse. Conversely,
a court ",hose judgments arc self-ex.:::cutor;'i (subject only to higher
departm:.:ntal legal and ch:mency review) ,'.ould be difficult to fit
into tho organiz.ation and structure of the Navy, and Hould be at
variance v~th the basic concept of military co~mand, hierarc~~ and
discipline.

UThe vlholc problem is extraordinarily difficult and no pat
solution can be put forth. S~veral proposals, h:wc, hmJCv-.=r, from
time to tim:: been made, \"hich ",rill be briefly rcvicwed:

II (1) Retention of the present system in subztantially thD S3me
form. This is the !'lroposal of the Ballantine Comr,;ittce, arr.d of t~
UcChirc, Judge Advocate Gcn-:lral, and White draft ,-rticles.

11(2) SOl'JO modification of the prescnt syst~J such as l':l.oving
the process of review up to a hi'!h,)r co, :m.c>.nd th:l.'"t th:'l.t of the Con
vening authority (folIo-. red to SO:iC extent in the British ArClY), or
depriving the convening authority of his power to conmcnt on findings
n.nd scntenc,;).s.

"(3) Abolition of the r(;Vic;l by the conv...ning :!.'.lthority and'
making the court's findings ~'ld sl..:ntencc fintll !l.nd self-executory,
subject ho\~vcr to hieher depart~nt~l review. This is subst~

ti'l11y the French AnJ;f s~'Stcr:, D.n~ 1::as propos....:d .... y the Ch:).;:.bcrl.:lin
Bill in 1920 for the Unitod St"lt..-::s Arcry, but not "dapted.
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liThe recent Report of the House J:ilitary Affairs Comnitt..:c
S_CMS to ado?t some coribination of (2) and (3), but its rcco!!r.1enda
tion in this respect (phich is not opposod by the Army) is not very
cloCU' •

lIflroposal (3) is far-reaching; and under it the court-mrtial
sj'stc.m, as it has existed fo!' c.::nturi s, ,',",:mld be radically altl..'rcd.
Ucverthel.::ss, it docs have certain nCvantagcs:

II (i) ThlJ anornc"'..1.y of havin the sane auth?rity p....ss u~en the
ch:lrg.... s before trial and th:=n review th::l case aft~r trial a)uld be
clioinc.t..:d.

"(ii) Responsibility for the findings '!.nd. s..::nt..:ncu will be
placod squ<).r,:!ly on too court.

II (iii) Control by the convening authority ov.:..:r the :>rocccdines
and '\ctions of too C?urt "ould be reduced to '1 mini.rr.ur.t, if not
climin...t.::d iltogethcr.

the
II (iv)

pres...:nt
The procedure 1 'Quld be si..rn.plor
r ....thcr cur.tbcrsomc systcF.l.

~d narc l;xpcc.itious than

11 (v) on- thl,,: other hand, serious objections cCt.n be m.-"\de to
this propJsal, ~~ong ~hich nrc th~ follo,dng:

II (i.) Eliminati0n of the rcvicu by the conv~ning authority, and
the cerI'lJ spending clir.ri.n:o.tion of his control ovor the s ent<,,;-nce, night
be d~3tructive of disciplinc; 3nd

II (ii)
inp3.ir the:

SliMin~tion of the r~vicw by tho
rights of the accuscd.

conv :ning nuthority Might

•

llThcse arc serious objections ~.nd should bo caNfully ','1....:i:rhed
by the Advisory Council. If true, they ~0uld constitute p~rsu~sive

r<,,;-asons why the present systeo: ShOIUd not bu disturhed. Th~ ext,mt
of their v31i1ity any, ho.~ver, be q~~stion~d.

nAs to (i), the eY~ct relationship and b,'ll"nc, b_t\l.;;~n 'discipline I

o.nll I justice I C,".n :,robnblv nuvor be dis covorcd. In .:Dst c,"'.$cs the:" '
~rc n 'rhaps p.:.'rf~ctly r~concil"'.ble. In .... f:i'l, p-..rh.....ps, U '",- ~rc nl')t.
In thu btter, c...:rt"inly n pod cO-se c"'.n bo·!:l.-...1.o ~or the .lI'op::lsitiCln
th~t once a C'1.S0 h~ been ref~rred to tri'1.1, it c~~s~s to be '1 nero
4isciplinn.ry ('\''!.ttcr, :md th"!.t from th...:n -In, thu ",rocesses of 1:1.'."
sh':lult! bll !,J"lr:u::ount, me' conr.~C: cor.tr >1 should CO"'.s.... This is well
0xprcsscd in th... rl,,:c,')!1O...nrl~.tior.s f th.J ni.n 1rity rl\:.w..:rs ')f thiJ
B:'!.ll "'.1ltinc: Conmittco:
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llThcrc h~vc been v:l.rious st::tencnts nnd cor.'J1(:nts,
NG.J.rd.1.ng Itcn?cring justice lath discipline I nnd
ldiscipline being ~ intc~r~l function of CJDOnnd.'

We dis.3.grcc with the first as there can be no degrees
of justice. I'lo :lgrcc Y'ith tho second quote but point
out tt1'lt th.::. function of cor.n.nd c.::.n.scs W" th the dctcr
ninetien that e trial is nwccss,r~; thcr~aftcr the
problcr.!. is leg'll. II 313

•
i

IP:or..::ovcr, 3S a ?Nctical ret ..cr, it n:l;r be sl,,;riously qucsti")ncd
Hhcthcr, under prescnt Uavy policL:;s, the c~mv.:::ning tl.uthDrity, in
reviewing a general c~urt-narti31 cas~, actually docs P)SS_SS the
co~nd C0ntrol origL'1ally comtcnplCltud in too basic theory of
nilitnry I1rg:mization. On legal I:\.;"'.ttcrs ho is b,)ul'l.d to follow the
UlH. If he M.'l.kcs 11 r'ista..'<o, ho "till prcsu,-:l.-"l.bly be ovcrrnlcd by the
s.::crct,'lry, upon t~ advice of The Judge Adv')cate G:m~ral, (unless
indeed he errs in favor )f"the :.ccuscd, in ".:hich case it 1::"ly be too
lat,.) to c?rrcct the error). He- rofI.not incrcaso:.: tho sentence, uithout
getting the Sccrutnry1s pcrnission to send thJ case bac!{ to the
coart for reconsidcration, nnel. this is r3.r~ly gr~tcd. H... r.'!.'ly Nduce
it, but in d,>ing s') he is b')und by Dcpartl':\..:ntal pnlicy, ,·tlich pres
cribes ~9Propri3.tc scnt~nccs for ~~arly ~ll offenses. Tile same
letter \Thich is referred' t·") nbove in Section V, in crmnccti· ,n \/ith
ref0rring cases to trial, 3.150 prescribes ~ppr~pri1t~ s0n~nccs for
desertion ~nd absence offenses, ~nd ~irccts conv~ning ~uth0riti~s to
r.rl.tigate sentences imposed by c')urts accl'Jrdingly. These sentences
ar~ prescribcd dovm to the last detail, ~d the policies ~n0unccd

have resulted in such sentonces cs 3 Y03.rs, 1 month, and 77 days,
(Rcvim1 Board No. 97) or 3 years, 10 n~nths, nnd 295 days (Reviffi1
Bo~rd No. 134). If the convening authority d"cs not tn~c such
<lction, it \"Till be t1.ken b:t the Sccret'1.ry, uP"'" the rccof'lr.1Cnctation
.,f the Bur~au of i!lvnl Personn~l. It is true that the convening
~uth;rity is nuth~rizcd to rcnit Pl!t or nIl of a s~ntoncc on ~ro

bntion 1n \~rthy cascs, but in tho s,~e parngr~ph of the ~bQve

r:J.cntioncd L~ttcr it is st:~ted th.'lt the Ipr"'.cticc of c')nvcning
=tuth'-,ritie::; of directing r~st·Tation to rtuty on prob".tion rm C·")M
plvtion1f n part of the sentence is ~ duplic1ti~n ~f th~ cff~rts

of the C100cncy Bo~rd ~nd it is not loox~d up')n tdth f1vor. FL~llly,

the p~l~r tQ order executed a cishQn0r"'.blo disch1.rge or ~ b~d

CQnc!uct disch".rge h'lS, by Dcpnrtn>.:nb.l P~llicy, becn t~kcn away fT'JO
cf)Ovl:.:ning nuthirities nnd v..:lstcd in the n:l.V~· Dcp'1.rtr.ont or the
C')f.I.":nn-'<l..'1t :f the l:arine C')l"Ps.

11 It is evident th:l.t in procticc t~ c nVlJning nuth rity cJWrciscs
little if my Idisciplin".ry' c"'ntrol oVl.!r court-n..1rti1.l s-.:ntcnccs
in the 0nc type 'if C1.se \:hcrc nilit1.!'y 111"': disciplin:lry c')nsir!cr~tions

w,uld ap~nr to be pnrnn')unt, n~~ly, d~s~rti0n ~d unauthorized
absence.
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liThe other objection, that to eliminate the reviett b~t" the
ccnvenL'1g authority would ir.:rpair the rights of the accused, is
also a serious one. S~ply because a protective device has
faults is a-poor reason' for abolishing it. However, the follol':ing
suggestions, if adopted, would tend to coopensate for any L~ir

rrcnt of the accused I s rights:

1tCorrection of Le,ga.l Errors:

II (i) A judge advocate \vould be on the court, a feature which
should reduce grcatlJ~ the number of legal errors;

II (ii) An improved system of departmental review is contemplated.

lIClel"'lOncy:

tI (1) Resp0'1sibility for an ap}ropriato sentence \':auld be
placed squarely on the court;

II (ii) The power to order executed a scnt~ncc of death, disnissal,
or discharge \'.ould be reserved to the President or the SecretarYj

II (iii) There would be no impairment of the pros.)nt clemency
po\'lCrs of the Secrotary.

"RECO!20mATIONS:

liThe Board is convinced that the two most serious difficulities
\'Iith the court martial system art} the method of review and the control
by comr.anding officers ov~r court proceedings, and it is right here,
at the stage of initial review by the conv~ning authority that
these tyro difficulties corne most sharply into focus. The Board
bcliovcs that no amount of minor reforms of the Articles for the
Govorl'U'OOnt of the Navy vlill solve this f1robl~m, and makes the following
suggestions:

II (i) Control of too convening authority of a case should cease
upon reference of the charges to trial. It is felt that up to this
~oint the command responsibility of the conv~ning authority is para
mount, and his decision as to disposition of the charges; whether
by sum,"1ary punishment or by trial, is a cor.unand decision, \?hich
should properly b~ made by hi...rn, subject to the advice of his legal
offict.;r.

II (ii) Once the case has been referred to trial tho proceedings,
from the arraigrrl....nt to th..: sentenc"" soo~d be th.:! vntire responsi
bility of the Cf)urt and the judge advocate. 'n1c d-.:tails of this pro
cedun; aI'\.: discussed above in Section VI.
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II (iii) Every sentence imposed by a general court-martial should
be self-executory, subject, in the event of conviction, to review
in the Navy Department by a Board of Legal Review and a Board of
Sentence Review.

II (iv) Every sentence imposed by inferior court-martial should
be subject to autaoatic review by the officer exercising general
court-nartial jurisdiction over the cornnand, unless he was also the
conv.ming authority, in which case the revie'l should be by the next
high03r authority.

n(v) The exec·..:,tion of such portion of any s.:ntence as extends
to death, dismissal of an officer, or discharge of an enlisted man,
should require the action of the PresidentJ or of the S~crctary or
Under-Secretary of the I~avy, or other officer designated ~ . them. rr

Vandorbilt ReTJort:

n6. The need to preserve the disciplinary authorit:,' of the
command and at the same time to protect the independence of the
court can be met in the following manner. The authority of the
division or ?ost conmander to re fer a charge for proE:tpt trial to
a court appointed bya judge advocate should be absolute. The
comr.tander shouldJ of cours..J J be furnished rlith a judgo advocate to
advise him \'Tith reforence to tho disposition of'the charge. The
right of the colt'.mand' to control the ~rosecution, and' to name tho
trial judge advocate J who should be a trained la~~~r, should be
retained. The Judge Advocate GeneralIs Dcpartm~ntJ ho~~ver, should
bccome the appointing and reviewing authority indopendent of the
command. For this purpose the present organization of thu Judge
Advocate General I s Department may be sufficient and tho pow,,"l' to
select and l'Cview its judgment should normally rest with the Staff
Judge Advocate at Army level, so that tho p',cMb<Jrs of the court may
be se1ect~d from a wider area and the ~rennial probleM of disparity
of sent~nces in similar cases may be at least partially solv~d. It
may be bust in certain instances to place tr.o nuthQrity on a higher
level, or in case of war or L'1 case of units established at a dis
t1l11CC from the commandJ to delegate the authority to a division or
smaller unit. .~ b~lieve that the flexibility of such a syst~m will
aid in tt:c solving of m~y problcns and 'Iill porrdt thl.: establishr.':::nt
of p..:nnan...:nt courts or travc:ling c.)urts if too,}' be fO'.l1ld jcsirablc.
Articl~ of '~r 8 should be an0rj~d to accor.~lish this ~ur,ose.

11',10 realize that the officers of a di':ision or CO~..~ r.a.y h'!.vc
a sp,Jch1.1 understnnding of 10c-_1 cO:1.ditions -:l.'1d be best G'..;,.~ificd to
try local off,Jnd~rs and ~1so that officers must not be appointed to
courts---r.t.-"'rtial duties if, ir. th;,; opinion of t~ cO::ll!Ulnd.:::r, they nrc
unaV'lilablc. These rcquircn.::nts nay be. n::t b:" the cstablishrne:nt of
a p1l11cl of .:lv3iL....ble officers by tl~ cor.r:<'lI:dcrJ subject t- chal".gc
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from tir.c to tine; fran which ttl.:.: selection of IX!nbers of the
court roy b.nnade. 'Ihc"det-.:rJUn.J.tion of th..: corrronder ns to Ilvail
~bility nust, of coursc, be final. It is not meant th~t th. sel~c

tion of the ;!X:lrrbers of tm courts-Martial shcl.l be confined to
the division or corl:Und in ;Jhich the off,msc occurs.

11",10 have no foar that this ilrrangctcnt will imp..'1ir tho proper
authority or influence of the conn..1.ndor. The absoluto right to
refor th.,:: chc..... ngc for spo..3dy trial and to control the prosocution
~~ll satisfy the dUrk~ds of discipline.. Further than that the
corno~nd should not go. The prcs~nt Articles of ,~r do not contcm
pl~te th....t the corr~~ndcr shall control the action of the courts.
Tho m-::nbers of the court take an OAth under Article of '.Iar 19 to
w..::ll :lOd truly try and dcterr.'.in...:, according to th;;; (,:vidnc..;:, the
~ttcrs submitt~d to thc~ ,vithout p.J.rti.J.lity, favor, or ~ffoction,

3ccording to tho rules and ~rticles for the goverru:JCr.t of the arnics
of the United St ....tcs. TIL right to fix the p::nalty in caso of con
viction is sp:::cifiC:lllJr lodged in th..: court Ilnd the surrender of
this power to the cor.n;.nd_.r is 0."1 "lct which the c...urt has no l ....g3.1
right to ,arforn, and the co,-u:endcr no 1-..gal justific'1tion to require.

11Th..! nJ....d for the prompt appointn;nt of a co:>urt ·'md ... specdy
tri<:.l 'L1l::.n th.:: conr.and r.;;fcrs 1. ch'\rgc for trial must be rocoenized ..
;·or.... over, the dlJt..::rrcnt effcct of punishr..cnt QUst not be ovcrlook-::d
l.nd too n.Jed for s,,;v;;:re s~ntonccs under conditions prcv ....iling in
an ~rr.y in a st~t~ of ~mr cannot be denied.. But th~rc is no reason
to think that the ncMbors of the Judgo Advocate G(:n~r..~lls Dop~.rtn:::nt

will not be keenly alivo to all these ncc0ssities. Thoy lull be
~rli,Y r.lcn solcctud nnd trained by <!.XT.1Y ncn. In time of war they
vull be in the fiold in closo o.ssocintion ''lith tho cor.n....nd nnd
c'lgnizant of .1.11 tho c-::nsidor.:ltions of safct~r and success ",hich
inf1u~ncc the cOf':ll"iCnd itself.. Thl.l ti.r.le is p<1st when n court-mrtial
.right be doomed r:1.croly as an l,dvisor:.r council to th! comr.nndcr. The
c')urt-n",rtii'll, as conccive:d by tho Articles of °Jnr, is M independent
tribun~l; and if tho oonn-mder controls the prosecution, the appnint
ront 1.nd functioning of the court r.Ay ')0 s1.fel~r Lft to the :!c gal
d..:::p....rto:mt of the Ar:.lY ..

"7.. The special undcrst:>nding that officers of 1. division or
com,.....1.nd h~vc nf 1'"10,'1 conditions lo"'d us :lIsa to rccornend trot the
gcncr'"'.1 or other officer who rcf,,;rr,,-"d th"-" c:).se f·')r trill should h"lvc
the pnw~r to nitig...to, suspend, or set aside the sentence.. In order
to effcctu~tc this r~co~ndntio:>n the record should be first sent
by the court to tho ?fficer "he roforr...:d too case for trial so th ...t
h~ nay h::l.Ve 1ltl opportunity to .:lct up")n the sent;;;nce and it sl,ould be
his duty to act !'t'nmptly and f'JI"\·,....rd tho rocord to tho revi...-:;·fing
auth0rity for fin31 "'.ction. Tho ''J\''Cr of the connand in this respect
sh")uld be limitvd to tho qu~stion of clcncncy. . .
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"10. Spccin.l c.?urts-mnrtio.l should be governcd ,1.5 f,~r ~s

pr'1ctic:lblc by the S:"..":lC rcquir...:n.nts -'\$ g...ncr:J.l courts-~"..rtiJ.l."

Haus... Report 2722, 79th Cangrt:.:ss, 2D S",ssion (Cor:v:rl.ttce 'In
;·Uihry Aff{irs):

" ..........
"Th~t, <liter .J. special or gcncr"\l. c:>u1't h....s bc ..:n h-.:ld, the

findin s :md sentences sh;1l fXl.SS dir..:ctly to the Judg(J Adv?c.."\tc
Goner:u.'s Dcp:J.1'trent f)1' :1.11 furth~r ,...ctions of revi,;;;·....., ~r .:ulga
tion, and confiro~tion, except for such fin:1.1 appellate rcviclT ~s

my be n ...dc by tlle Judge Adv'Jc3.u; General of the JJT.y in ncc_Jrd:nce
l1.th 1'cco!"lr:J:!n:b.tion 2 below md such fin:"'.1. cOI"'..fimn.ti 1n ::J.S r:;:,.y
l.;:g""Uy requiro nction on th.:l rnrt 1)[ the Prc.:sidont; ••.••...... n

FEr. - 1 and. 2
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Uni 2E Code of Uilitary Justice

.3'1;,ject: Confirmation, .":i. 48-49.

I. ~ Provisions

1. ~rticles of ~Br.

(a) Under h. ", 48 confirmation by the President is required
in addition to approval by the convening authority, in the following
cases:

(i) Any sentence respecting a general officer;

(ii) A.J sentence extending to dismissal of an officer
in peacetime;

(iii) Any se~ter.ce extending to suspension or dismissal
of a cadet;

(iv) Any s~ntence of death in p~aceti~e;

(v) Any sentence of death in 'Hartiee (except for murder,
rape, I:u'tiny, desertion, or sp:ring).

(b) Confirmation is also required in the follo~in cases, but
may be made by the Cocmanding General of the ~rny in the field,
or by the Conmanding General of the territorial dcpartm~nt or
dl vision:

(1) In time of war, a se~tbnce extending to dismissal
of an offic~r below the grade of brigadiLr general;

(ii) In time of war, any sontane!,; of death for murder,
rape, mutiny, desertion, or spying.

(c) Under L. ". 49 thw pOVltr to confirm includes thG powLr to
confirm or disup~rov~ a finding, to c~nfirm a finding of Q less6r
included offens~, to confirm or disapprove the whale or any part
of ~ s~ntLnc~, and to re~nd the CUSd for rehearing.

(d) Und6r _1.. 1,',. 50, the Comme,ndin,' G.;r.eral of the r.rr:r.y in the
field, 0" the Corr~~~aing General of th~ t~r~itoriul d~part~~nt or
di vision, when ..lp0'ilEred by the Prt,sident so to do, r:l9.y approve
or confirm and co~~ute (but Day not ap9rov~ or confi~ without
coc.·:mting). mi tigatf.. , or n:ni t and then ordl;;r l:,xecuted uS cOIlir.luted,
citigntec., or remi tte:d any scntt,r.cl: which undc.:r the articles requires
the confirmation of the PrGsident beforu tht suce may be ~xLcuted.

2, Uanuul for Courts Martial.

<a)
in time
Il0f th(;

Par. 88: The power of confirmation of Curtain sentences
of WIlr, confe.rred by A. ri. 48 upen tht,1 Conu,lD.nding General
territorial dt.:partmcnt or division, II cam_ot bl,. exercised
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by tht,. Corr':".tl.nding General of a corps arefl or .~nny area.

It has ~lsa been h~ld th~t such pow~r may not be ~x~rcised by
the Commanding Gen~ral of a foreign expeditionary farc~ consisting
of 010 r~giments of infantry and some special units (Dig. ~.G, 1919,
page 46; UC~, 1928, ~~pp. I, pagE; 213).

(b) Pflr. 88: Th~ confirming Guthority will be guided by the
princi?l~s ~nd provisions of ~CM, p~r. 87, (r~lating to the reviewing
&uthority), ns fnr ~s upplicabl~.

3. ~ecutiv~ Order 9556, d~ted 29 ~cy 1945.

This ~ecutivu Order, issu~d under the r.uthority of Title I of
the First -'-<..r PO>1brS ••ct, del£.go.ted to the Secretary cnd the Under
Secrt.;t.... ry of 'Isr the confirnu,tion powt:rs vestt;;d in tht:: President
undEr .•rticle of :.J.r 48, together with the powe:r of cornr.Jutntion
nnd tho otht.r powers vested in the President by .•rticles of flar 49
and 50, in all cuses of sentences except thOSL extending to death.
This Ordt.r rro..... ins in effect until tt.e b.rminntion of Title I of
the First -':..r PO~IHS .\ct (Le., six months uft... r end of present
w:..r).

4. Public Lnw 759--80th Congress, ChaptLr 625--20 Session.

(a) UndLr n. ~. 48 confirmation is r~quir£.d as follows:

(i) By the President with respect to any s6ntence:

(1) of death, or

(2) involving a general officer.

(ii) By the Judicial Council. with tho concurrence
of tho Judge J.dvoc~tf: Genertll. with resp€ct to
any sl"ntcncc:

(1) when the confirming flction of thu Judicial
Council is not unanimous, or

(2) ,:/h£n by direction of the. Judge ••dvocate
General his p~rticipution in the confirming
~ction is rcquir~d, or

(3) involving irnpri sonon ~nt for life. or

(4) involvinb the dismissal of an offic£r oth,;:r
th;ill .,) gener!!. officer, or

(5 ) involving the dismiss:ll or suspension of (i

cadet.
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(iii) By the Judici~l Council with
in a case tr~nsmitted to the
the provisions of ~. ~. 50.
follows:

respect to any ssntence
Judicial Council under
These cas~s ure ns

(1) Any case in which the Board of R6vie~ has held
the record l~gally suffici~nt, but codification
of thL r:ndings of guilty or of the svnt~ncc is
dc.omed ncccSS'try to tho (;nds of justic(. by the
Jadgr,; _~dvoc~tc Gcnerul or by tht: BO:lrd of Revie,':.

(2) .n.ny case in 'which the Bo .. rd "f Revie': holds the
record of tri~l legally insufficient. in whole
or in part, ~nd the Judbe ~dvocut~ Gener~l dOGS
not concur.

(b) ••rticlt; 49 hus bt;:o;.n t>.mt,;ndsd to re:ld as follows:

".oRT. 49. PO:.-t.RS DlCID..;,.,.:T TO PU,:::.ii TO cm:rIRl1.-- The
poWer to con1'~rm tht.. s""ntunce of :l court-n:l.rti ... l shu-II be held
to include-

"a • The pOWE:..r to approv(;, confirm, or disa?prove tl

finding of guilty, ~nd to ap?rove or confirm so much only of a
finding of guilty of a purticul:lr offtnsb us involv~s a finding
Qt guilty uf ~ losser included offense I

"b. Tte power to confirm, disapprovo, vacutc, commute,
or raduce to leglll limits th~ whole or any part of the sentence;

"c • The pO\~er to restore all rights. privilegos,
and property uffect~d by any finding or sentence disnpproyed
or vacated;

lid. Th(: power to order tho scntt,;nc(; to be carried
into eXtlcution;

" ..L Tht; pow(:r to r(:ma.nd the case for a rehearing
undl;;r tho provisions of I1rticle 52. II

(c) ...-.RT. 510.. l'lUTIGJ1oTION, zm.fISSIOl;. .:.lID SUSPENSION OF S£::ITf.UC:&S. __
..~T T~ TItlE O}{l)ERED EXECUTED. -- The power of the President, the
Secretary of the Department of 'the ....rny, and Clny reviewing authority
to order the execution of 0. sentence of a court-martial shall include
the pow~r to mitigate, remit, or suspend the whole or o.ny part
th~ceof, QXcept that a death sent6nce mny not be suspended •....•••.•
The authority "~'lich suspends the execution of 0. sontence r:1~y restore
the pbrson under sentence to duty during such suspension; ~d the
d6o.th or honorable discharge of u person under suspend~d sentence
shall oper~te as a complete recission of ~ny unexecuted or unrer:1itt~d
purt of such sentence. • ..••...••,
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II. Navy Provisions

1. . .rticl.!l fvT tile Govt'rnr::ent of the Navy.

(~) Article 53:

IItio scntenc6 of II court m.rtial, ext~ndinb to the loss
of life, OT to the disniss~l of ~ co~ission~d or w~rr~nt

officer. sh~11 b~ c~rried into execution ~~til confirocd
by the Prbsid~nt. ~ll oth~r se~t&nc~s of ~ g~ner~l court
rn~rti~l ~~y be carried into ~xecution on conrirm~tion of
the cOr.:-......ndC;T of' the fleet or officer ord(.ring tho c,)urt. II

(b) Article 54(b),

UThl;;. SecTl:lbry of the Navy ncy set aside the preceding
or rEmit or ~tigcte. in uh~le or in p~rt. the s~nt(.nce

ir.:?osed by a.ny I::;:.v~,l court :nr.rtio..l conv":r.",,d by his order
or th·t of any officer .)f thll :l. vy or t~· rint; Corps. II

2. N~vnl Courts .nd Bo~rds.

(f:1.) Page 245. Sec. 475: "In c::.ses \/h0TC thd prr)ccl.dings must
be o.pprovt.:d bot/. by the convEning lluthority and highor rcvit:wing
uuthority b~fore tht: sent~ncE becamtis ~ffective, ~nd ,vhero the
conv(;ning ~.uthority has mi tigo.tcd thCl sl:ntcncc impOfll!d by th",
court, the /lction of the highor authority is limited to the sE-ntence
us mitigated. Such higher authority cannot disupprov6 the
mitigation of the convE;ninf; authority and thus restore the original
sentencc,. II

In Cl~O 1-1944, page 63, however, it was held thut in a
cQnfirn~..tion CaSt; the convening 'luthority' s powc,r to romi t or
mitignt~ is limit~d to such portion of thl svntLnc~ as docs nu~
r~l te to de~th or dismiss~l. In other words, if the sentence
invulved confinenent and dismissul, the convening uuthority
could remit or rnitig~to the confinement but not the dismissal.
The convening authority's pOHl;:r ~ver ~ scnttlnce of deuth or
dismissul is li~itcd to Qpprov~l or dis~pprovul.

(b) P~ge 247, S~c. 481: Stutes th~t tho p~wer of mitig~tion
confor~ed upon ~h~ S6cret~ry by ~GN 54(b) includes the pow~r to
COl':lr.:utu !l de ...th sf;ntence to life impriS':lnment, 'lnd a sentence of
disciss~l to loss of numbers or suspension from duty vn one-h~lf
pt.y.

3. Ex~cutiv~ Order 9556, d~tcd 26 ~y 1945.

This Exccutiv. Order J issued under Title I vf the First T7:lr
Po,,:c.rs I.ct, dclc.g:J.tE;s to the Secret~ry .nd Under Secntary of
tho N'tvy all c~nfirI::l!l.tion p.lwers vested in the Pr€sidcnt under

.....Gli in "11 cn.scs of sEnt~nces except th;)se extending to the
loss of life. ThL ~rder renwins in effect until the termin'ltion
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:.' Title. I i)f ..... First ",/9.r Po....ers J.ct of 1941 (i.e., six months
.;t~r _nd ~f pr~scnt war).

4. Proposed lo:.lv:)" Bill.

SEC. 39:

"Article. 53 is r.:.nur::bt.ond as A.rticle 39 !lnd ;,.;n:ended to
r~~d ~s follmvs:

' •.RT. 39. (:..) Ev.. ry punish:r:cnt cxc€.pt death, disnissd.
discharg~ or r~ducti~n in rank or rating ii-posed by the sentence
of n g..nc.r:l court M~rti~l sh311 b~ (;xccu~d upon ~nnounccrnent

of the st;.ntL;nct,; by the court: ... * •• Provide' further, That
II disch:lrgc.. shr'll b..:; e:XE.cuted only aft~r ro nfirnutio,m by the
Secretary of t~ ~~vy or of other vuthvrity duly appointed by
him; tffit !l disciss:ll ShOlL. be executec. 0111y :lftl..r confirr.:.ation
by the. Presidcr.t or, when e~powE.rcd by th& Pr~sidE.nt, by the
Secrf<tory of the ::'.VYj :l:ld th~t .... punishr.lE:nt of d(;CJ.th shr.a be
~xecuted only ~ft~r oonfirrnn~ion by thu Pr~sident.

'(b) The cunv~ning ~uthoTity of Gny court martial sh~ll
hnve thv pOHl.l" to nmit or nitig;...tc, but r.ot to cox.ute,~ tilt;
punishm~nt imposed by the svntence of ~r.y court m~rti~l conven~d

by him.

,(c) Ev..,ry punishment imposed by tilt;, sbnt..,nC(; of a sUl'!'In9.ry
court martinI, ~xcept dischurge or reduction in rank or rating
or of a deck court narti~l, except reduction in rank or rating,
shall b0 exccut~d upon announcement of th~ sentence by the court:
Provided, Thut a discharge sh~ll be executed only uft~r con
firm:.l.tion by the Secnt.try of thl;. Nuvy or of othur authority
duly uppointed by him: ~ ~ * * * *

'(f) The s(..nt~nce of every g~nl.r~l cvurt mnrtial ::lnd
of such othur courts m~rti~l ns mey be design;...ted by th~

Sccr~tary of th~ No.~J, sh~ll, undt;,r such Tl.gulations ~s the
Sc;cretJ,ry of "the N;".vy m~y prescribe, bE; revie'.'Ibd by a Cl(;lfiency
bo'~rd ll.ppointcd by the Secr",t... ry of the .·Lvy: Provided, Tho.t
such clemency boo rds sh~ll hav(.. the power to r&mit, mitig~t~

or CO~utE the s~~t~nce, in nhole or in pert;, im?oscd by ~ny

nt.Vetl court m~rtLl except ::l court m:lrti:ll convt;ned by the
S~crut.ry of th~ N~VJ' or by the Pr~sid~nt, in which CQse like
power sh~ll repose in the conv..,ning ~ut;hority.

I(h) The SE;cret~ry of the N~V)· sh~ll h'v~ the power to
set ~side the ?roceedings, findings, nnd s~nt€nc~, or to remit,
or reitig. t€, or co~~ut~ the se~tetce, in wh~l~ or in pert,
iMP05Ld by ~ny n~v~l court ~rti,l except a court ~rtiel

conv~~od ~y th~ rresident, in which case like po~cr sh~ll

repast.: in thE; Prtlsidc.nt: * '" '" •. III
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III. Differences

1. Cuses in which confirmation is necessury:

(u) The ~no agree in requiring confir~ation by the Proside~t
in respect of the de~th sentence.

(b) Under the t: ..~" bill, a sEntEnce 0:' d':'sI:".iss~l may be con
firt:'lcd by the Pr""s':'d~r_t or, whEn (;mpo-.';t:rt.:d by the Presid(.nt, by
the Secrc;tary V~ the r;!l.vy. Undt;r the nCrt Arr..y luw, a sentence
of di8miss~1 of a zcner~l offic~r must be confir~ed by th~

President; a sent~nce of dismissal of ~n officer other thAll 0.

g~nero.l officer, end a s~ntenc~ of dis~ssal of e c~d(.t, may be
confirmed by the Judicial Council ~ith thE concurr~ncu of the
Judge Advoc3t~ General.

(c) Under thE; N -Y)" bill, ~ sentenc~ of di8ch~rgc must be
confirmed by the Secret..:.ry or othEr r.uthori ty ci uly uppointed by
him. There is no provisio~ in ~h~ new Arr.~ law which eX3ctly
corr~sponds to this.

~

~

(d) The new I\rmy Ie-\'\' requires confiro:ltion by the Judicial
Council of a sentence involving imprisoIl."llcnt for lifl:>. There
is no corresponding provision in the Nnvy bill.

(e) Under tho new ~rmy law there are certain oth~r cases in
\/hieh confi~m~tion by the Judicial Council is roquired. The
Navy bill h~s no provisions exuctly comp'rnble to these.

The proposud N~vy bill (Sec. 39, ~rt. 39(f) ), provides for
n cl~moncy bourd which would p~rform som~ of the functions
c.ssign... d to tho Judicial Council under tht: ntow Jlrmy le.\'o'.
Consequently, whut might bt. trellted as a lI confirm..tion ll enSEl
under the luttur, might b... hl...ndled t.s u mutter of clemency
revi<;w undf'.r the formt;or. It follows that the :.l.bov"" sto.tt.ment
of diff~r~nces m~y ba somewhat misleading, unl~ss ref~rence

is hud to C.S., A.'7. 50.

2. Powers incident to pm/or to confirm:.
Tho amended Articl~s of ~~r set forth in d~t~il the powers

incident to 'thE powt>r to confim; 'llhil£ the proposed navy bill
doos not st3tC what the prnvers of the confir~~ng authority ~8

such ar.;!.

Querie; r.nethe.r the powers of the S,-cNav as confirming
o.uthority would be gre'.ltbr th",n his rest:rvt: powers?

IV. Reco~~nd~tions

1. L;cGuire Report, 21 nov. 1945:

(a) Under article 5(c)(l) of the propos~d YcGuird nrticles,
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nJ sLnt~nce extending to death 5h~11 be executed until .onfirmed
b~ th~ .ffirmative action of the Presid~nt.

(b) Und~r article 5(c)(2), no sEntenc~ extending to dismissal
or '. comnissioned or w~rrant officc.r sh!ill bt executed until
cor.J:irned by the Pr~sident. In tirn~ of war, however, the President
~y d61egate this power of confircation to the Secret~ry of the
Navy.

(c) Under article 5(b)(2), no s~ntcncc extending to disoh~rge
of ~n ~nlist€d pcrs~n sh~ll be executed until c~nfirrned by the
Svcrct~rJ of the :~vy Qr his desibn~ted rcpresEnt~tiv~, ~nd such
discharg~ s~ll not be executed in ~ foreign country.

2. Comnodorc iohitels Studies (1946):

Identicc.l (cxceot for nl.1I!l::)l;:ring of sections) with proposed
McGuire Articl~s.

3. Koeffe Rvport:

(~) ~ftLr r~vid~ by the Sonrd of Lcg~l R~vi&w Rnd the Bo~rd
of Sent~nc~ R~vic~. sent£Dces ~xtending to death. dismissal, or
disch:lrgl.. should b6 h....ndled as follows:

(i) Cases involving the dea.th s~ntt;.nc(; should be
forwarded to the Sccr~tJ.ry. who would hav£)
power of commutation. If he did not commute.
he would fon1ard case to the President for
finnl action.

(ii) Cases extending to dismiss~l of :l commission~d
or warrant officer should bo hundled in the
sarno W'..Y. bXC<:pt that the S~crt;tJ.ry Vlould have
the p~\"I~r to susp6r.d ~~ ~ell as comnute. If
the S~cr€tn.ry did not cOlnmut& or suspend. he
would fonvurd the record to the Pr~sidcnt for
finul ~ction. In tim~ of war, the Prosident
~~uld be authorizbd to dQlogat~ this confirming
power to the Socr€t~ry.

(iii) Sentcn~es extending to ditch~rg of an enlisted
I!".an sh_uld bb referred to the Secretary or to
his duly del€g~ted r~pr~s€nt~tivc for final
nction before Execution of the disch'\rge.

(b) Eliffiin~tG t~e prcs£nt requirem~nt for ~ co~pl~tc revi~w
de n,;,v) ~l thl President or S6cr~tnry of confi~~tion cases.
~c~pt i~ cxtr:lordin~ry c~ses where such a r~vil.w see~s dEsirable.
In other ceses rely on cor.preh€nsiv~ review ~lrdady accomplished
by the Bo~rd of Lcg_l ~evie~ und the Bovrd of SentEnce Review.
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J r. ""vy'• oJ ......

Substnnti~lly follows recomnen~tions of llcGuire R6port, Commod~re

:ihitto's Studies. and of Keeffe RtZport.
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UnifoTn Code of i:ilitary Just1.Cl:::

Sub ;ect: ?owers Inciden't to Power to Confirm.

See C.S., A. To. 49 •

ASi. 49 .
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Uni!'o:-t! C,..,cle .:?! nilitary Justice

Subject: Departr.:etltal Review - A. .l. 50.

1. ~ Provisions

1. Articles of lar

ART. 50!:
('l) Soares of Revie·"

Provides for establishr.~nt, L~ the Or;106 of-the Judge
Advocate Gener<ll, of one or nore bonr0s of review, ee ch 000- /'

sisting of not less than three officers of ~he J.A.G.D. Alsol
a\lthodzes the Pre3i~e!1t to direct the J .. "". to :stal:llish a
branch office, under a.'1 .i.ssis7..3.nt .1 •.•. G., in c:.n:' dist;>.nt
cO.1M<:!..'1d, and to establish i:1 such office one or .10re boards of
review.

(b) Presi(l~m.ial CorC'irna:.ion Cases

In a.'1~' case involving a sentence \"hi.ch reo uircs confiroation
by the Presic"mt under A: . 40, 48, or 51, too r~cord shall first
be exarined hy the boarrl of review. The board shall, exc'Jpt
as notp.d b:!lov:, subr.tit its opinion to the J •. l.G. The J .. r#.
sh:lll trans,1it too record, too board's ophlion, and his orm
recommencation directly to the Secretary of ~r for the action
of the Presic!ent. (Hote: In ar'dition to the Pr~sirl.ential

confirmation C<l.ses discussed in C.S., A •. I. 48-49, theso cases
include:

(1) Cases in \nich the President is th~ convcn~ng authority,
ann therefore both revieui.'1.g and confirning authority.
(A:'. 1,6);

(ii) Cas2s in ,'hlch some authority other than the President
is authorized to act as confirmin,:: authority, and the
latter has susP.8nded execution of tre sentence until
the pleasure of the President be !moYin. (A.'I. 51).

•

(e) Other Case~ Involving Sentence of Death, or of Dismissal
o..!:.J'isc.ha-'Be ::ot Suspended.. "o~r-,-p"c"n,,,'';' ~'1!-iary,-,C"o"m=<,",in=e"n",c'"n"t

(i)· In arr.I otoor C~-i case; in ''hich tho sentence extends
to death, c.iSr.tissal not sus,cnded J dishonorable discha"'ec not
susrc~cdJ or con!ine~~nt in a rxnitcntiarYJ th sentence shall
not be ordered c~cuted u.'1.bss the board of review, l'rith the
approval of the J.A.G., has held the r~cord legally sufficLmt.
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(ii) Sxccption: A S 'nt;;nca involving dishon')t'abl.:: discharge
or penitentiary confincmnt nay be ordered cJrocut.:::d, ~'i.thout

r~vi~w by board of rcvieTI, if based soluly on a pl~a of guilty.

(iii) Proccduro:

(A) If tho board of review, '''ith the approval of
the J. ~.~., holds th~ r~cord legally sufrici~nt, the J.A.G.
notifies th..: rcviclIing or confir'Jittg autho::-ity, "'no r..ay th_re
u~on order thJ scnt.:::nce cxzcu~cd.

(B) If the boarc. of revi,:w, t'ith thJ cO:J.curr.mcc of
the J.A.G., ~olds the record l~J;".lly in:Jufficicnt, or finds
substanti~l error, the findir.gs and s~nt~ncc ,h~ll be vacated
in ":hole or in ,art in- accord' ith such holding and the J .A. '";. 's
NC0rncndation th:.orcon, and th,~ r#cord shJl.l b..::l transl:itt~d

to too Nvir;l'"i.ng aut:lority for a r.h aring or other appropriate:
action.

(c) If the J.A.G. docs not concur in the holding of
th.J board of rcvieH, he shall. for\fard the case, i.nclu~ing the
board's opinio:1, and his m'rn diss,:nt, directly to th~. Secretary
of 'ar for thiJ action of th~ President, "no r.l8;)r confirm the
action of tho revic;:ing or confirr.tinc authority b"lo,'r, in 'hole
or in part, v'ith or "i.thout rertission, mitigation, or commuta
tion, or may disapprove, in \'hole or in ~rt, any finding of
guilty, ~d may cisapprov~ or vacate the sentence, in \~ole

or in part. Th ,$) functions of the Pr""sidont may be po.:lrfornlJd
by the S..:cr tary or Acting SocrctsY'y of 'Iar. ~n,,,,ru a branch
office of the J.It.G. has beon ostablished "lith a distant
cOJ':U1and, Hith a board of r..:view, such functions ~,1AY b-.l pcr
form::d by tJ1,.; Cor'llili'.I1:iing g..mo.:ll"al of such dist1nt cor:.nand,
flTOVide:d' he is not tho revicuing or confir.ling authority in
the casa, and Jrovided t.h.:'l sent.::nc<.: do~s not rcnuiN <?''1provaJ.
or confimation by the Pr...:sid0nt.

(d) Other CC:' Q.~:

All othor GC:" records shall bo ~xaminJd in tm J.:~.G.

Offic.....

?::-occdurc:
.'!uthority i:o: so
({.jote.:: This is

(i) If- fou.'1d lC:f~ally StU'ficicnt, th.; r;,;viel'-ing
notified, and no further action n~cd be tak0n .
not CxpNSSly stat""d in A•• sot).

(ii) If found l~gally insufficient, the rc-cord shall be
e.xar.rl.ncd by th0 board of rcvi0w. If tho latter also finds the
r_cor~ legally insufrici~ntJ it submits its writt~n opinion to
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the J. ',.G., who tra.:1s;d.ts the record, the board's o~lnl.on, and
his o"rn recorn"':1Emctation to the Secretary of ~/ar for the action
of th'3 PresiL.cnt, l;ho r".ay take the 93.t'e action he could tC!J<.e
under (c) (iii) (C) above, 6nd, in addition, rn37 restore the
accused to all ri:-hts affected by the findings and sentence,
or ~1.rt thereof, held L"Ivalid. T!"lese functions of the President
nay be p~rformcd by the Secretary or Actir.g Secretary of rar
or b' the cOr.llil&1dinF" seneral of a distant cor.t::LB.nd, under the
same conditions as are set forth under (c) (iii) (C) above.

(iii) A. '. 50; is silent on the situation r-here the J ..LG.
Office has found the record legally insufficient, and the Board
of Review has found it leGally sufficient. Presw.abl:', the
latt_r lould be thE" final action on the case.

2. l·:l.nua1 for Courts-l:artial, App. 1, :'IT). 216-7

(a) If the revie'~ing authority has reduced the sentence
beforo forwarding the record for revieyr under A.'.!. 50~, and the
Board 'f Review and J .A.G. has f01.Uld the record leg"l.lly suffi
cient, only the sentence as reduced can be ordered executed;
the original sentence cannot be reinstated. (Dit;. J :..rr, 1922,
p. 71).

(b) If the Beare of Review and the J.A.G. have held a
record legally insufficient, the findine or sentence is v.:lcated
and ca~"Iot be reconsidered for the purpose of reconsidering
such ho1rling. (Dig. JAG, 1923, p. 52).

(c) Except Tih~re the Pr~sidont is the revic,ang or con
firr.dng :luthority, it is not the fu.'1ction of the Board of Review
or the J .A.G., in· considering log,,"l sufficiency unrl.er A. ;1. 50},
to \leigh evidenco, judge the credibility of .. :itncsscs, or deter
mine controversio.l questions of fact. (C.l;. 152797).

(d) In a Presidential confir~tion cas~, if the Board·of
Rovie" and J ... r... have h"!ld the record laeally insufficient, it
should not be forwarded to the Secretary ('If lar for action of
the Pr~sioont, but should b~ returned to the rcviot'ting authority
for Nooaring Or other appropriate action (Op. JAG, 29 Doc. 1922,
Cli 154185).

(0) ~cn the J\G advisus too rcvio,,'ing or confi:-ming
authority of the haloing of the Board of Rnvicw and his concurrence
therein, he ra.ay 3:1 separate cOI:ll:lunication advise such authority
that :1C deems the sontL:ncc unncc~ss2.Pily severo, or that in
his opinion one or more of tho findinGS of ;uilt:r should be
disapproved.
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J. Executive Oroer 9556, 26 !~y 1945.

Issued under Title I of First'.ar PO'dors Act and effective
until six. J:lonths after end of ,resent "/O-r. Delegates to the
Secretary and Under Secrctar.lT of oar the po\'.'C:r of conmutation
and all functio:1s, daties, and J)O\~rs v~sted in tro President
under A. II. 50, in all cases of scntcnc~s except those extending
to d\1ath.

4. Public Law 759--BOth Congress, Ch~ptcr 625--20 Session

Rescinds A.-T. 502 and at!!cnds .\. '. 50 >0 :Jrovidc for too
follo\:i!1g:

(a) Board of Review and Judicial Council

The J.A.G. s:la11 constit te, in his office, one Qr more
Boa.:-ds of Rovio?" each com:x>scd of ",at loss t:.han three officers
of th~ J.A.G.D., and one or more Judicial Councils, each 000
posod of throe Gcn...lral officers of too J.A.G.D., ~)l"ovidcd that
under exigent circunstancC8 tho J.A.G. may detail to the Judicial
Council officers of too J.A.G.D. belo~·l tho rank of o::neral for
periods up to sixty days.

(b, c) Branch Offices

\!hen the President deems necessary, ho roy direct thlJ
J.A.G. te establish ..lith any distant command a branch offico,
under an Assistant J~G, 1mo shall be a general officer of the
J.A.G.D., and to establish in such offico an,~ or more Boards
of Revi.:.:,·· and Judicial Councils. Such Assistant J.A.G., Bo.::>.rd
of Ibvicw, and Jadicial Council, shall be cm?or," )red to perform
for that co~nd, und~r the g~ncral supervision of tho J.A.G,
tho duties of tho latt..:r, and af the Board of Rcvic'" and th:!
Judicial Council in his office in all casas not rcqui.ring approval.
or confirnation by the Prcsid~nt, Provicbd, That the power of
mitigation and r~.~ssion shall not be ~x~rcis~d by such Assistant
J.A.G. or ag~ncics in his offico, but any case in v~ich such action
is deemed dJsirable shall b~ fon;ar~ed to the J .A.G.

(d) Pr~sidontial Approval or Confir~~tion Cases anD othor
COi1fir~J-l.tion Ca ses.

(1) In any caso rcquirir.r, :.lctian b~' too PNsid..'nt, the
Board of Review shall subcit a r:ritt"n opinion, throu,:h the
Judici.::J. Council l/hich shall also submit a irritten 0:>i'110I1, to
the J.k.G. The J.~.G. shall tran~lit the record, \-ith th~sc

opi:lions and his mm rcconr;.~ndations, dirJctly to tb.": Secretary
of the Aroy far th~ action of t he PrcsicL::lt, unless th.:l case
con.: s undcr (3) b...::lo'ot.
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(2} In any case requiring confirning action bZ' the Judicial
Council, 'hen the Board of Review is of opinion that the record
is Ie a 1.1y sufficient, it shall 5"clbrit its written opinion to
the Judici~ Cou.'1cil for appropriate -<'cUon.

(3) In any case requiring confirnation b~· the President
or too J1lriicial Council, in '::hich the Bonr~ of Hevie\,' holds the
record of trial le;ally insufficient to'sup~ort the findings
of :;uilty and sentence, or th<; sentence, or th::l.t errors of
la'-' havu been cOi~.r:.-ittcd injuri oUSly aff'ccting the substantial
ri.:.hts of the 3CCUSDd, it shall sutrnit its holding to the
Judge Advocate General, am

(1) if the Ju~e Advocate General concur~ therein,
such findings <md s~ntence shall thcrcb:: be vacated in
accord ,'ith such holdin~ and the r.~cord shall be trans
nittfd to the ?,propriate co:":vcniru.; aut:Jority for a re
hC1ring or such othc~ action as ~ay be proper.

(ii) if the Judge Advocate (.o~s not concur in the
holding of too Board of Review, the holding and r~cord

of trial sh~ll be tral"lsrr'ittod to the Judicial Conncil
for co!".fil~mi.ng action or for other apf'l'oprie.te action
in a case in \'Ihich confirmation of tho sent.mcc b'~ ttc
President is required.

(0) Action by Board of P.cvicw in Cases Involving Dishonor~ble

or Bad-conduct Discharges or ConfinelOOnt in l'cnit.:::ntiar...l'

tlo authority shall order the execution of any s.:Jntcnce in
volving dishonorable discharee not suspended, bad-conduct dis
charge not susrmdcd, or confinerncnt in a EXlnit~ntiary unless
and until the appellate review required by this article shall
hav0 bCun c~plcted and unless and until any confirming action
ro~uired s!::\-,l have b<..'Cn compL..ted.

'~very record of trial by court-rlo'lrtial involving a sentence
to dish'morablc or bad-conduct dischargo, ·'·h...:trcr suspended or
not, or confincn:;nt 1n <" ~nitentiary, ottJ:>r than thosc falling
undor (d) of this article, shC'.11 b< uY..nnin~d by the Board of
Rc:Vi<J\'1 "hich 5h-11 ta!-ec action as follows:

(1) (SO ... ) II (1) In ao..v case in \/hich th,:; Bonrd of Review
holds the r~cord of trial legally sufficient to support the
findings of guilty and 5,,;nt~ncc, and confinning action is not
by th..: JudBC Advocat~ Gt.:neral or the Board of Review d.... .:lr.lCd
n...ccssary, tho JudS~ Advocat~ G:.:n.:.ral sh<!.ll transmit th(: holding
to the convening authority J Rnd such holding shall b.:J dc(;~d

final and conclusiv~.
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(2) (5C c) 11 (2) In a'1Y case in \tlich tho Boa:-d Qf Rcvictl
holds the record of :'rial lceally sufficient to support thJ
findings of guilty and scnt~r.cc, bu~ ~odification of th~ findings
o~ guilty or th.... scntc:lc..! is by the Judr;c Arl'iocate Gcn.~ral or
t ~~ Board. of ~\'i.::"! doo:::.~d ncc:"5sar~; to the ;:;nds of justic.:, the
holding ant:. t.;,. I'C:cord of t.riaJ. sh~ll bo tr1llls..:1i.tt~d to too
Judicial Council for cor~irnir~ action.

(3) (50 c) II (J) In =ny cas..: in \:hich th.J Board of ~vicl'i holds
th .... record of t:-:"-1.1 l,..g:D-ly insui ficicnt t~ 5u,pnrt th findings
0: puilt] a:1d s~nt.:mc"" in ·~ol.:l or in part, and the J;,J,de;0 Ad'locate
~n .....r"l concurs in S'.lch hol-din , tho fi~di.:_:s and sunt..mc..! shall
th:orcb~' be vac<'.t.1d in .4101e or in ?p'rt in 'lccord 'ith such holding,
nd .th.:: !" co:-d sn..".!l '"-..! tl'':1..'1S:--.i tt,..d by th;,; Judt:,.... ldvocat..: Q:n~:"al

to th,.. COfl'l:...nir.g autho::-ity for r+h~arir:[ or "ch 0 ..... r action .,s
r;: ,~.- b,.. approIJri3:t.c.

(4) (50 0) II (4) In 3.'1Y case in "'hich thJ Board of &:vi...::w
holds the r,..corrl. of trial lcea·U.~· L"lsuffici-.Jnt to 5up:",ort tho
fin"lir.gs of ,C:l.:.ilty and s-.:nt..Jncc, in \,'holo or in part, aIlc3 the
Judge Advoce."W Qm...::ral sh",ll not concur in th,.. holdi:lg of the
Board. of R.,ViJ1:1, tho holding and th..: Ncord of trial sh:..ll be
tr;:>nsmitt ~d to the Judicial Council for confirning action. II

(f) ApJXlll?t, .\ction in Othor GJllcraLCourt-lL-:!'tialS.~.

(SO f) n:'v:':ry rocord of trial by g..::ncral coo.rt-martial the
appollatc raviaw of Y,hich is not othu)"I"isa proviclod for by this
article shall be cy~mincd in the Offico of tho Judeo Alvocatc
Gcnor.:ll a.nl~ if found h:gally insufficient to 5U?;'lOrt tho findings
of Guilty ancl s ..mt~nc"" L'1 ,·hol.., or in part, ~hall be transr.tittl;d
to til:.: Board of l1cvL:m for appropriate action in acoord "..'ith para
graph 0 of this article. II

I!o~: In any caso not Nf!UJ.rJ.Og approval or confirnation
by the President, th..: JAG Ir.?Y dir-.:ct that his concurrcnC:J in con
;ir-"ation is roquir~d. This ffi.Jans that in cases \,!1;;)re th..r~ is
:'lu provision for a confir.-ung authority or l'h..:lrC th>J confin:ri.ng
authorit:l !>1'ovidcd is the Judicial CO'Ulcil, t~ conC'JrNI1CC of
both too ..T.G <~nd tho Judici:Q Council in th... confiI'f'lation is
n.... c... ss·. ry. If too J!\G and Judicial Council do I)ot concur, the
SccrotarJ of thoJ o.::partn::nt o~ the Arruy b::lcoo-:s th cor.firrnirg
euthority.

(50 g) ""lEIGHI!1G E\TID=~CE.-In tho appellate r·.vh:- of
NCOrdS of trials b:r courts-martial as provided in these articles
ttK. Jude-:- Acvocate Gcn~ral and all a~r»llatc ag~nci(,,;s in his
offic", shO\ll hav..; authority to \ oit:':h ...:vidcnc ... , judg... th~ crcc'i
bility of \ itn~sS0S, and dct~mbc controv. rt-:d questions of
fact .11
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(50 h) llFlliALITY 0F C'1l.!I:T-) :U?rlf.L JU!XJ!ENTS. -'l'hc a!J?.:"llat~

:' vit;H of ..~cords of trial ~;'Qviricd by thi.s artlcle, the con
fir:-ing .::.-: ..ion ta~~cn oorsU2.~: to articl..:s 48 or 49, th.: pro
c<Jec!iq~s, findings, 1..'1d sCoot, nc",s of courts ;-tial as hu:rcto
fore or hcr-:.:.J.ftcr ap;>rovcd, rcVi0·.:,:G, or confirmed as rCl1uiNd
by t hoJ Articbs of ar "-od ,\::"1 dismissals 2nd Gischarg0s hCNto
for"" or hereafter carri.::c irl.l:.o .:lX:::lcution p'U'su<::.:l.t to sC'nt~cC's

by courts-~l'tial fdiloV"i_116 <!.!l'roval, l"\.:vh:vr, or confi::-m3.tion
as r..;oui~cl. by too Articles of ':1.J.r, sh".ll b:l final '~nrt cor.slusivc,
md ardors ~ublishing thC! ;Jrocccdings of courts-:IlJrti::l1 :tnd all
action ta\{cn P1lI'SU~_'1t to such ?roc(:....,dings shcl.l ';)0 bindL'1g upon
all d..:p~rt:'i::m.t3, courts, .3.Gencies, ~.nd ofi'icJrs of the Unit.::d
St~tcs, sub~_ct only to ection uryon ~pplic:tion for a neu trial
as ":Tovidcd in articlo 53. II

II. i1~'r- P:!"ovisions

1. Articles for too Govcrruihm"t of the ravy

lIAP-T. 54(b) Po....:r of S..)cr~ta.ry cof Navy ov..:-r !,roceedings and
sentences of courts martial.-

llThe Secr;.Jt~y of the IJavy may soot aside tho 'lTOcJcdings
or r.mit or rIitigo.to, in "~olc: or in part, th.. sentence i.r:pos ...d
by My na.v':l court martial convened by his ordor'or by thilt of
:.......y officor of tho navy or liarinc Corps (F...b. 16, 1909, c. 131,
SJC. 9, 35 St.1.t. 621)."

2. Other

It shlll be the duty to thJ JAG to rccciv.,), revis;;,;, ~.nd

l' ?ort u~on tho lcgal f~2tures of ~d have r~cordcd tho rro
cC0dir~s of courts~nnrtial. 5 U.S.C. 428; Articl.,) 469 of N~vy

Rogulc.tions.

The records of ~ll gcn~ral courts-rJ:l.rtial il'wolving personnel
of the U:wy ~hl.ll before finll action b ~ l'-:fcrred to the Buroau
of P~rsonncl for corn~nt and I"i_COfr.tCnd'ltion 1.S to tlisciplim·.l""J
fe turcs. :.rt. 413, Nav~r R.:.:gu2.ations.

3. ., V1.1 Courts :1n(' Bo~rds

Do.... s not co T.'Pnt on departt.\..·nt-1.1 revic\!.
4. other

n.Uter th _:':.itial r_vico! by tho convening ;;.ut:l0ritYJ there
is ~r... s_ntlj- 91'ovidcd a d~:nrtn.:nt:',l S}"Stof"l of r'vh,,,,, of al~

court uarti'll ca.s,,:s. E--Icry r ... cord of tr:i.~l y g~ner&l court r.ar
ti... l is revio 'Cd as to lc;g.... lity in ~h(.; Offic .... of the Judge A.·:+v?c:·te
G.:n\..!'cU. If th,·r..... has bc~n 't COIl\" iction, and a senten OJ LY"" s...:d,
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the case is then revie-.:ed as to cli~ciplinary features in the
Burpau of ~aval Perso~,el (or the Discipline Br~nch of the ::~rine

Corps). In a certain number of cases, further action is ~:cn

in the Office of the Sec!"et.:l.r:.- of the :J"_v;', and, in cases 'I-here
accused '\re s rvin:; :Jrison ter-ms, a further }eriodical clemency
revierl "!as ror.:i~rlv provicl.ed b~- the Clef.leney an~ P:dson Ins~ct

i":ln &'>ard.

liThe lebal revie"' lrovided in the Office of the Judee
:.dvocatc Gener:!.l consists of Po revie:l of the e:1tire record in
Section A, j :"lit3.r:,' La:.- Divisior., by one ore m~r!' .. fficers acting
under the 5upt'rivison of the Chief of the S"ction. Difficult
cases, i.'1 "mer. the rcvie'ir>.g of.:'icer :-1:\.$ doubts 5 to legality,
and c -tses involving c')~trovcrsi2.1·issues of la...: ~r f:let are,
after initial review in Section A, and after ~vi~" by the Chief
of the ~'iliU! ;; La17 Division <L'1d by the i\ssistQJ.t ,!udt-e Advocate
General, referred to a Bard of r~vic", . hich ha.i.o; be":1 ,stablished
,i.thin the Office of the Judr:e Advocate ~n~ra1. This board revie,ls
t~ case .-:.uch as a civilian court of "P9Ca1 llo\lld do and submits
its conclnsions and recor.wlendations tothe J~dh~ Advocate General.
The Boar.', hm,,':,ver, is not created by st3tute, an,: it.s r~co:nenda

tions arc not binding u:'!on the Judge Advocate Cbnoral. The final
rcs~onsibilitJ for advice to the Secretary ari to the l ..:lgal suffi
ciency of every case rests upon the Judge Advocate General ti!.~clf.

It All general court ...artial cases, after review by the JUdge
~dvocatc General, if found legally sufficient, and if thore has
been a conviction 3nd sentenco, arc r~fcrred to tho Chief of
Haval Personnel or to the Cornmandh11t of the Earinc Corps for
COMn~~t as to the disciplinary aspects of thQ sentence. The
latter CX&~C the s~ntences from the standpoint of conforrr~ty

'i.th d,:opartment polic and of uniforr.ti.ty i th other sentences in
like cases, and also consict.'r any mitlg<1.ting or e;:tenuatL'1g cir
cumstances ,~ich May be ~ru~t.'nt. If tho sentence is ~pprovcd,

the case is rdurned to the Office of the Ju~e Ad"ocate Cbneral
and is filud th ro,

"In the cv",nt thlt the Juq;c Advocate Gcn)r."l.l qUQstions the
1 g,.l ::lufficicncy of a case, or thu C:lief of 'laval P,~rsonn01 (or
Conm~ndant 0: th~ -arine Corps) r0cOrl~~d$ reduction or othor
action on tho s~nt~nc~, the case is tr~n~nitt~d to the Office of
the Secretary of the U-v~·. Altholleh tl.c rcci';':V}.::n-:lations of the
JU~"ibC :\ jvocatc Gen""ral anc. of the Chiuf of lIaval Por onnoJ1 (or
COi'"'_"l::ndant of the l::.rinc O::>rps) ar~ ?urclyaavlsor:', thuyarc
nor"1a1.ly foll ... d b;y too SccrC'tary.
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"'fh:J S.Jcrctaryls pow:::=r to act on court r..artial s",ntcnc..:s
duriv...;s [roo Article 54(b) of t.~c prcs ...nt Articles, \Ihich £iv_s
him the authority to s..;t aside the :-,rocc~dincs or to remit or
r:dtigatc, in ...>hole or in part, the s.::nt.::ncc imposod b'~ any
naval court nertial. conv0:'1cd b:' his ordur or by that of any
officer t)f too rJa\'y or the 1:~rinc Corps. 'rnis section giv~s

tl."l: Secretary J.lr.lOSt cO:'1;')lcttJ reserve ~o· r ov~r the s.ntcnccs
of all naval courts nartial, cxcopt thoSJ n.p,ointcd b,r too
PJ"'C;sid...:nt.

1I1n arlditi':m, certain oth::lr cases, in "rhich t~ s 'nt:.:nce
extends to duath, or dismissal of a corr~is~ir)n.::d or warr3nt
officer, rcquir;,; co~firl.ation b:r the Pr<Jsid mt beror... :-:...::cution.
During too par, tm ?O·'...,r of confir:"latio:l ill dismisS3.1 cases
\,Ias delegated to tl:::: Secretary anc the Undcr-Socrotar or • The con
firning auth'Jr-ity has all the review po·7.;;:rs of the conw.ning
;.uthority, nlus the: ;x>-.·cr of cOl!l!l.ut2.tion.

"The last phase of the dcpartm .ntal l"Cvim"1 forncrly consisted
of tho ~..arolo function of th\.) Uaval Clemency and Prison Ins~etion

Board. Tho pur,os~ of this Nviovr W1S to N-oppr3.isc tho records
of accused \:hn w~re confined in naval penal L'1stit.Qtions. This
Board, in addition to studyine the r ...cord of trial, stUdied the
r~com~ondations of thJ locel prison officials and ey~incd the
behavior and psychiatric reports of the ~ccuscd. If the Board
felt that further clcm~ncy should be extended, it so recommended
to the S.;;:crctary of the Navy. Again, although its rJcomnonda
tions ·"or.;; l?lJ.rvly advisory, the~,- y,'ere u~ually followod. n....
33 Cornoll La" quarterly 223-225.

50 Proposed Navy Bill

"ART. 39 (,)

UThe procccdi:lgs, findi.'1gs, and s.:nt...:nc.... of overy g,."nural
court rrartial shall, and of any other court. :.artial my, be
r 'vic\l...:d as to legc:.lity in th;:: Office of the J'lc'eC Advocate
r...::n..:ral of too Navy: Provided, That the Judc;c Advocate G.::ncral
of th..:: Nav', S'1all hav..; th..:: oo~·!Or to s.:.t aside tho..! f)roc.::"dings,
findines, ~nd s.:ntence of any court nartial: Provide.:! furth(;r,
That the !X".cr to s .... t aside shall include the I')ow..:r to a~provc

only so much of a finding of guilt:r of :l !larticular off .nsc as
involves a finding of guilty of an off...nso of . ·'lich the accusC"d
night hc:v... bewn convictod under article 28 (a) (2). 11

11 (f) Th.; s(,.nt...:ncc of ~v... ry general court ~rtial and of
such oth~r c;>urts i"lartial as nay b... d"si/7lat..:-d b;r t~ Secretary
of the Navl", shall, under such regulations as tho &:crotary of
the l:avjr nay ?r.;scribc, 00 rcvic';cd by a cl:::n~cy boaI"1:1 a:Jpoint...d
b" tho S.;crctary of too Uavy: Provi~~d, That such cler.K..ncy boards
shall hav;:. th..: poHcr to r..nit, r.ri.tigat0, or coo::J,:..lte th.:: s,,;ntenc.... , in
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whol,:; or in part, inpos~d by p.ny naval court lilartial cxcupt
" court r:\3rtial convcn~d by the Sccrctar.iT of the Uavy, or by
the Pr...:sidcnt, ir. ",'hich casi:,J 1i':::o pow~r shc::ll rcpos ... in the
ccnv-=,ning authority. II

"(h) TI1\.; Sccrct.::.ry 0: the l;avy shall ha'/':; th ~)I)\'r to
s,~t aside: the ':'occcding~, fir.dinp;, and s, nt !l.c<.:, or to r ....!!'it,
or nitig""t , or comr::.utc ~h:. s_nt.... :1c..;J i." 'holl.! or in part, b
I>Os.:.d by a.n~· r. .val ("ourt .u:-tial ~xc~pt a C0urt 4r~i<l1 Conv...ncd
b:.r the President, i...,71ich C<).5 .... lil~o po"er sh.il r_posc: in the
PNsid...nt: ProvidoJd, ?hat Q"Xln the NOU..st nro'Jidcd for in
sccti"'ln (d of this article, in'cases ~onv n~c!. by th.:l SOcr....>tar~r
of th~ liavy or by the ?r.:.:sid...:nt, tLc cony ~ning ... uthority shall
h-lv: tho ;:>ow,r to :i;'.;lvo::c 1:is former 3oc ...··oo .:1n,' to tal:;) any
action ',hich he coold have taken at, the tine th.:: C:\Su \Tas first
ur""s ntcd for confin.,1.tion: ?rovi:icd furth.::r, That tho effcct
of the r.,;mi.ssion of a dis!:liss':,l shall hav; the same effuct as
provided in thC! last ")To;riso of ooction CJ of this article. II

Last nro\'iso of section (g): "Provided further, That any
officer disrussod shill, u,on the settine ~side or remission of
the C:isnissal on such subsequent rcViCH, biJ ....e3::.orcd, 't'ri,thout
further a~point:rcnt or confirI!\3.tion anel ~'ithou:' rcg::.rd to too
n1..1r.1l""'r of offic.:lrs nuthoriz0d or approprirlt ... d for, to th... rnnl~

'In.ct :)r.:;c·~d.;:;ncc to "-"hich he . 'ould be entitled if he had not been
disr:dss Jei; but no ray or allowances sh...'\ll be held to hav..: accrued
£ror.1 th;~ date of his dismissal to the date of his restoration. II

III. Diffur~nccs

1. Dop~rtmcnt~l Roviuw in G0n~~al

n. Dct<:>.ils of Rcvicn.

The Amended Articles of Jar fully detnils the rc:viow of 0Vc.ry
case C\nel. th:! procedure and agencies to r':!viO'.',', \,hilo :'he proposed
tf V" bill sk-.:tches an outline to be follo';'Od, :tUm,d.n'" d..:.partmcnt<l1
1r:l.,lvmo.:lntntion.

b. Clcl':lcnc~~ 'nd I ec'.lit,y.

The.: d..part:J::..ntCll revie~" uocer the ~";le~dcd Articles ,,;f \'l<lT •
nll)':'3 each rcvic.;'ing 1-goney to !'I. vi"" : both llS to 111\1 md facts,
\,hil under th:: )rl)l)()s.::d Nw:" bill, th"" n:vi-.:w is s~p."ra.tcd into
rcvic"" ns to 10.',1 '"!.nd rcviCl: as to clemency.
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c. Review in the JAG Office.

The first stCf) of d~p<!rtl':'_)nt:.l r..;vic': in both services
i~ in too Offie.:: of too Judge Artv.:;>c-:.te wncr:l1. HOHOV,,"r', the
function of t~ agencies in til::: ihvy JAG offico ..auld ~ to
a c1 vis.£ the JAG, :'\5 th~::.r "r~ non-statutory -,nd x..vc no indc!l..::n
ct.ot p":~r5.

On thJ oth..::r hen'l, th", Arnndccl hrticlcs of iar clos~l~'

define the r>0\:..;rs 2tl( cOr!.IX>sition of the rcVl...:1".'i.ng ".gcncics
in the JAG office - the: Board of Pcvicw "rod the J;,;.dici:U Council.
Howcvc.:r, ncitt¥..r of ...h..::sc tHO ~gc.:nci..::s c ...." t:'\.~~ ....ny l".ci..ion
\'rith')t;,t tho: CO.lc~·r~!1c"" or .2t least th~ c:cquiusc. ne" of the
Judge Advocate G0:lcr.:ll, for in order to return" c"'.S .... for l".ck
of lcg~l suffici.;mcy or subst~nti."!.l :Jrror, th... P..o"".!'d ?f R...::vLm
must havl,; the conCUM" r,cc of t.'c J ."}. Sir...il~rl~·, tt:.c Judiei-::.1
Council C3Il11ot "'c:turn ,-. c.".se ',"ith:'lut the concw·r..nc~ of the
JAG cxcupt •-h 'r..: it is the c"Jnfiru:ing 'luthor it~r, but in such a
case the JAG O<.1.y du-cct that his conc·.1rr.:ncc i,; n"ccss;-.r.,r.

c. Review of by The Socr..:t<.1.:'y of the iJavj-· (Ar.ny).

The ~)ri:n,.tr:r rcvie··riP~ function of tht Sucr t:.l'y of tr.c A:..-rjr
i5 to settle dis?utcs b~t'~cn the Judici~ Cou~cil ~n~ t~~ J~G,

vr..,-n thu~r do not Ca:1Cu!'. The SccNtnry of the ~~ITtl~· ~lso h s th,;,::
flU1ction of controlling th~ nitig:l.tion, r~mssion, -md susi>.::nsion
pC)1~rs of the JAG in cases r0~uiring :>.!"'p,-llntc revi·,::" urrl~r

A.l. 50 - th'lt is, in :J.11 general eourt-n.<lrthl c:lscs except those
involving scnt8nccs of death or of :> g~n~ral offic~r, ~d in
~pccinl court~~rtinl c~s~s :l.cjudging a bad-conduct discharg~.

Thl:.: Sucrot<"!.r~r of the Uavy, on thJ other h:l.nc!, has full po\!Qrs
as to both the clemency -md log<'.1 '\spccts of em" court-n\"l.rtial
C'\$C except thos~ convoncd by the President.

In .'l.ddition, the proposed N;wy bill provid0s for ,~ clcfllJncy
bO:J.d, in the Office of too S,,1crct;>..ry of the Nn.vy. This clemoncy
Nvic\'! !1;=!plic:rto :!ll COQrts-m..':rti~l c~s.::s. Such board he.s
powor to r..t"it, -ti.tig1.tc, or C:'lltll!.utc :'he: 0 .'ntcncc, except in
cns~ of courLs-~~rtial conv~,~d b~ the Pr~~idcnt or ~cr~t~~! of
th.:l :;...v~rJ in rhich cases th~ lr~tt,Jr h"'.vc such ,ewt:r.

As !"ointcd out ahov..:, tho l~g"'.l ""J1·1 cL:1"n1c:- r, vi....·;s :lr... not
5W? r"l,t ...d undl,.;r ttl.:: An..:nckd ;.rticLs of hr.

Till.: propos.:ld U~vy bill do..s not sp,,:cify th, co;:t')osition of
too cl...~ncy t.,o~.·d.
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c. Rovicw of Spcci:>.l (lbvy su."'T.Ur~') and Sur.~""..r·T (Ilnv:, deck)
Courts-_'a.'\I'tial.

The ,'JJ0ndcd Articlos of ":ar do not provide for either
10g".1 or clcl"lCncy rcViC17 of sp...:ci·....l or su..r-:n-:.ry courts-
n...rti'\.l, except ,n;:lr..: ~ bad-conduct discharg" is .1.djuCg-..:d.
TI1C ?ropos,~d I!;}.v.:t bill, on th.... cthur hand, provides th:'l.t
surnr.ur;r and d~ck OOl.u:ts records ffi".y be rcvio\>'C-i ",S to
lcg'l1it~" in too Office of the JAIT 'Knd th'\.t such deck <'.00
SUL.Of'...,,;r;" court l"Lcords "':.5 ~r.; 1csign1.tcd by too ~cr6tr!.ry

of tho;} ~i ....v~', li.ll be Nvi~':;;:;d 1:::: th.:: clcmenc)' boord.
Howovcr, :"'.0 .1. sur..r'l.:n:: court-::t:trtic:.l s ...nt.,lncc of disch.:::.rge
must be confi~d by too Socrct~r~r of th... IJ;lVY, it pr,,-,sun
...hI:, will be NvL"\'«:ld us to 1~g1.1itj" b,r tho JAG <md as to
clcr.lcnc:t by too clo~nc:r bo:u-d.

f. Fin....1ity

Th.,l hln-..:ndod Articles of i."lr' .:>rovido· that ~hc jurlgo:.:nts
of courts~tic:.l ~ft:r ~pprov"l, rovi0w, o~ confirmation
sh l~ b~ finn.1 ~nd binding on ~ll , ~nci~s, d~p~rtMCnts,

courts, ~nd of~ic.;rs of the United States, subject only to
'1 petition for.:'. nC':1 tri.::!.!. PNSUf.1..".b1y this wo:.lid not
to.ko jurisdiction from fcder:.11 courts to issu.:: :lrits of
h'lbc<'.s cor~us, nor r"ould this pr:::v",nt th... nitig:~tion,

romission, or susp~nsion of ~ s~ntcnco und~~ A•. 5lb.
'Tu0ry, wh.::tl1.:l!' this would pr0c1udo tho Nop.:ming of il

C'l,.30 on the ncrits if Th.;1>f .:lvidencc is discovor.Jd? As
notud in C.S., .i.. r. 51, once the SccNt~r:>-' of tho Nnvy
bD.s confir~d ..... c ..so, ho c".Mot. 1.1.t~r t:lli:.:: diff JNnt t.etion
on the s"r.c cD.se, unl-.ls3 11m: ~vidonc.) is discov..;r..:::d.

g. UevLm of Suspondeu S...:nLncc

The ".rn...ndcd Articl.:s of'..... r state thnt s ..mtunccs to
bnd-conduct or dishonor~ble disch~rg.J ,'ill bo...: rcvi..,l"-cd,
\lh~thcr suspendcd or not, D.nd th~t '\. dc~~h ~ntoncc ~~y not
b. suspended. It is not madw elc>~ ,h~ther 5~ndcd

scnt-.Jnc",s of C:isniss:1.1 or life ir;prison'YL:nt or involving
b~n...r~l offic~rs nust bc confirrcd if susp~ndcd by an
".uthority inferior'to the confir!l'ing '\.uthority. Under the
proposud thv:r bill, th.:: S:"',JCC sitlj....tion oJxists "is "U scn
t-,"nccs roquirL"lg co:lfirm':!.tion.

The . 'v'I bill ?ro'lid.::s (..rt. 39(:,.) trot ... disch-"lrgc
shrl.ll b,,) CXGcut.::d only -::ft ...r confirrntion by the $ccNtary
of the Ibvy or other 3.ut!1.,rit~· ·:lppointcd b" hL" :nd that
:l ciisrdss".l sh-Ql be Cy..c..cutcd only ",fter confirx.tion by th.:=

•
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President or, ',"flen e.t1fJo"ered by the President, by the Sec!'ctarJ
of the ilavy.

It is not clear und3r eithzT bill vrhat ha~ncns when a
suspension previousl:: nade is vacated.

2. De:>art-~,Jntal Revi:!\! as to Certain Sentences.

a. Death

AKY

(1) Board of Rcvic~ - renders O?~10n a~

to legality - may return to convenL~g

authority for legal L'1sufficiency or
substantial error, if J. ('- concurs.
Rcco::r.:cndation of nodification of
findings or sentence.

(2) Judicitll Council - 3&I:'C as Board of
Reviow.

(4) President - Army confirming ponors.

b. Scnt~nces involving general offic0rs.

Ar~~ - sarno as death sentence.
llavy - no provision.

c. Dis·rJ.ssal of Officer or Life Imprisonu:mt.

(App1i~s to diSF:'s~al and suspension of
cadets. Query, t·hothor "l.pplics to
reduction to ranks of officers in lieu
disl':".issal?)

(1) B01rd of Ruvicw - sarno as in a a~ov .

(2) Judicial Council - co:l.fir:.dng pOf~rs.

:IAVY

(1) Jud""c Advocate Cl:ncral 
rcvic~ as to legality
n:o<" s.-,t aside.

(2) Chr- 'nc~r Boad - r~vicHs

as to clemtJncy - rn.'ly T::lmit,
mitieate, or commute.

(3) S~cUavy - nay'rmit, miti
gate, con~ut~, or s~t aside.

(4) Prosident - Navy confirming
pOi/lCrs.

(A?olil.:s to cadets a'1d .larrant
o's. I:,. ::I;1.'::r ?rovision as to
li':c i.n;Jrisoru~nt.

(1) J:G sa.-.c as in ~ ave.

(2) C1e'"rJuc·· board - as hi. a
a,ov....
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JAG n.'l~r clir..::ct that his concurr~ncc

nc:c~ssary ;;:,nct if docs not concur in
action of Judi cial Co' 'neil, Scc.~.my

bcc(){;l.CS confir;:ri.ng authoritj~.

JAG also has po....er u."dor direction
of S..::chray to l:uti:;atc, recit, or
s!lsp.:.:J.d.

d. Dischargo

() ) Scc~!avy - as in a a::'ovc.

Pr_sidcnt - as in a above or
can delegat.:: to SccI1avy.

AmY
(Anplics to :arr1.n.t 0 IS)

(1) Board of Rovic\,' - revier. as to lao,
~nd clemency. (i) Can return to con
\' nine; authorit;,' for leeal insuffi
cic.:ncy or substantial error if Jr\G
concurs. (il) If holds l~gally

suffici.:-nt and JAG cor-curs, rovicu
ends. (iii) If thinks modification
or confirMinR action necessary or if
JAG docs not concur in opinion sends
to Judicial Council.

(2) Judicial Council - confirming poucrs.

N.\'IY

(1) J_\G - as in ~ above.

(2) Clt.lmcnc:" board - as in a
above.

JAG may direct his concurrence (J.) SccNavy - as in a above.
necessary and if doos not concur
in action of Judicial Council, SccArmy
boconk:ls confir.:\ing authority.
JAG also has pOll.::lr um1.:;r direction
of SccArmy to r:ri.tigat , r..,;mit, or
suspund.

c. Pcnitcmtiary Confir..2T.lOnt.

Anqy as for discharges.
Navy - no orovision.

f. Oth_ r General Court-~:artial cases.

ARlY

(1) JA~ - if holds 1 ga~ sufficient
cnc of I\.;vic~1; if not SaIle as for
~i:3ch3.rg\,;s.

~!AVY

(1) JAG - sarno as in a abov.::l.

(2) Cl~mcncy board - as in a above.
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(J) SociJavy - as in .:!. above.
(Pcrnissivc)

g. other Ceurt~:artial Cases.

AR':i :!AVY

!Io ,revision. (1) J\G - as L'1 a above.
(P..;rwissivc)-

(2) Clc~ncy board - as. in a
abovQ for thos..: cases
dosi.lll1a.wd b:r S",cNav:r.

(J) S_c:fJ.VY - as in ~ above.
(PcT':".ris3iv:;)

h. Cas s Conv",ncd by Pr..::sident or ScCrotilry of the .favy.

Under the Amended Articles of . ar, review of a cO:.lI't-martial
case conv;;,:ned b:,' too President is tho same as in +.h case involving
a death sont... nc.... Unr1.....r tIl(; '1roposcd Navy bill, th... ro'li;.;", is tho
S3J1l0 3.5 in too cnoc of a dc~th sentence, excopt that tnc SCcrx:tary
of the lJavy has no re'lL::uine paw0rs.

Cases conv ned by the SccNtary of the Navy aN ruvic\'!~d in
th.:l s.'lr.le mannJr as a cas::' involving a discMr '. The Secretary of
the Army (anti Air Force) hav"J no convening po\'!crs.

IV. Reco:iJ''Cndutions

HcGuirc Articles:

"Article 6. Bo:'1.rris of Rcvic\.'.

It (a) Scopo. The provisions of this articl... ,"r-~ exclusive
of ,:>.11 ott):;lr provisions for rcvie-.'l of courts-ili'1rtial s..::t out in
th s..: p;rticl<JS.

II (b) Constitution. (1) Th..:I\.. shul be ';:ita-blished in t:1C
cX;Jcutivc office of the.: Secretary of the Nav,}" ,ne or more boq,rds
for l'..'li<J'If of courts-martial.

of ~hor.l at
" (2)
least

~ch board shall b, cO:"lposcd
on..... sh-:J.l be ~ c ivilio.n.

of three 0) rno.:Jnb ..... rs

lI(e} Duties and-Pow-rs.
r.rior to final action, submit

(1) Th... SceNt,'''J.ry of the Navy shul,
to ~ boo.rd of rc'li...~· t~c !X"cord of
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e"e!7 court-martial in \:hich a con...iction follmr-;d a p~ea of .
not ..;a.ilty a'1et. Ule liml action cOr':ter:pl..:lted eA"tends to cleath,
dismissal, dishonorable or bR0-conduct disch~ree, or confine
ment for 3nj" period in excess of t"elve (12) ft:onths.

II (2) Sach board 0: review zh.:1.11 r'1view all reco!'<:s
of ca=es su:- .itted to it b~r the Secretary of the llavy, both as
tJ lezality and as to c.isci)lir,ar~ featur_s, an~ s~all sub~t

:-econr..e.ldations thereon to the Secretary of the !!avj! via the
Judbe Advocate General.

II 01 The ~eco::nendation of eve,'- boar1 of ~vie','

shaU be detcrri.'1.ecl. by a I2jority vote.

" (4)
Secretary "r the

Bourds of re'/ie,' r~Zl.:r,

ir.:rr', ,rescribe their
: 1.th t!":e a )ro"ll of the
o:~ rvl 3 o~ proccdurr..

ned) Action of Judge .A:::~~e_ ~!,~!:..l. r'ne Jud'~c .'1.dvocate
(A':1er'al shu.ll, on each reco:J:J.cn:::a:ion of ."t. bocrd of reVie",I, endorse
his concll:"rence, or his nCon-conC'.lI'rcnce a'1Q reason3 therefor,
am' shnll transmit t~.e entire record t, the SecreV".r" of the navy
fl'lr his ~cciaion."

The "/hite Articles ll'e substantially the S3~'m 'is the t:cGuire.

rtcviow nrocedurus should be re-ox~ined in the interest of
llllif:,-inC and.' -:xpcdi"ing operations of office of JAG and Bureau
of Personnel.

Sc~Ball,'}.n.tinE..1lopq,rt·

nco Bo~r~s of Review_.... --
"Revicw of all .sentences of naval courts, I')Qrticularl~r C<l:1,ral

a(;d Sur.u-,tary C')urts, in the D~I>artmcnt is now .rovirl.ed .1'01' and
practiclJd. As a furtoor means for A.ssuring th' attainn.:mt of jus
tice t:l all inc.ivir:ual c.efondc.nts thc Board r~co:'l.'Y'nds t!1at there
~ • ..::stablishcd il' the lJav;: D0partrncnt, Boar~s of Revi..:,", each of
which ""[auld. be cO~'1poscd of at l~.:lst one civilia:t \rith legal. bac;\:
f!'ound, one naval la~!ycr, and one or more general sorvic.:' officers
of n.a.tur, jurli!,r.tont. Tho fU!1.ction of tho boards' auld be to rwiow
such cases as th::: SccNtar]" of tho ~'a\',jr :l.ifht. deem a!1propriatc,
SUC!l cases miGht. be t:lOSC in n!tich' hU<lvy s(;nt[ :lCe'S nr_ i.cpos ..d,
those ...thi.ch arl highly cor..rplicatvd) thas,; ,n~ch ar ... tho subject
of a~?Ccl. by ·.,ric:f or othcr'.'isc. Sho'lld a b;J rd disanXlo d.th
the ro .....ic\l of th case alr~ad:r 1"'''::',.l.o 0" tho Juc! .... ·.::bocat.... G.-:-:..oro:.1
or by th... disciplina,ry -cthrit:· involved, th record \toul1 bv
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rotu..-ncd to tho appropriate office for reconsideration and
further r:::corex:ndation before b.;)ing prcs.Jntcd :'0 thu Socrctar.,..
of thl3 Navy for final approval. 1I

Kc..::ffc Report:

1. D....~nrtocntal Ro::vi13t"t.

a. a~nistrativc control to be in Of!ic~ of JAG.

All raatt."lrs pertaining to L. he ad.":linistration o! naval
justice should be concc~tr~tcd in or.a office und~r the
dir~ction of the JhG, ~sponsiblc directly to Scc~av.

Purpose to clirinatc ,resent dh'ision of control and .
r~sponsibility among offic~s of JAG, BuP~rs (DiscScc),
j'arCorps and :XOs in OC' cases.

(1) !mcth.r the J~G is offic~r or civilian is imMat~rial

if JAG has full responsibility in control of a~s
tration.

b. board of 1.;)681 review

T:1i5 board is to be croatcd by statute to r:;vic" CQurt
martial cases j to bo established in office of Secllav.

(1) ncr:1l>ership of board

(a) civilian member to b-.: \'I~ll-qualificd laiJYcr or
judGc of long oA~cricnce; not a naval officer or
civilian officer rho has be,n r;,,:tired for agC:j
appoint~d for term of 6 y..::ars by tho Prcsidcmt,
as commander-in-chicf of the -lJavy, on recommen
dation of $,)cNav; salary cqW11 to or more than
a Fed;,,:ral district or circuit judge.

(b) officer meMbers to be certifi~d as Qualified by
JAGj 5-10 years activo legal ;,;-pcricnccj appointed
by S.Jc...flav on rccorr....~nda'Lion of J.\G; t.::nure of
office scr.tipc.:rr..ancnt; alt..::rnatc NtiNMcnt and
succession to insur_ continuity ~d presence of
<':xp0ricncc; no less than :3 or ::lore than 5 mc::tbcrs.

(2) adrlitional boards of l..;gal rovi...w in lashington or
ovcrs~as as n~..::dcd.

(3) cases to b.::l T-,vie:wod by th.:! board of r~vi....w

(a) all convictions by GQ:, any c nviction by inf..::rior
court app.... al..::d to board.
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(4) subj~ct ~tt~r of review by board of legal r~vi~w

(a) 10&a1 sufficiency of ?rocc~dines, findings
and ~nt~nc,J in caS\Js of not guilty pl<Jas.

(b) legal. suffici",ncy of pl'oc..:vdings and scn~ncc

in cases o~ gu~ty 91~as.

(0) findings of not guilt? should not b~ subject to
r .... vicw.

(c.) po~'Cr to :revi~w issues arfact should be
granted
(1) to l-taintain fin'llity of d.,;ocision against

subsoru~nt and collateral attack.

(2) to cure a case of obvious injustice.

(0) board should consid.... r errors in r~co~d r~g~rd1css

of failure of accusIJd or his cOWls..:;l to object
thereto.

(5) decisions of board of l.,:gal r<JviCl/ should b..: by f,k,jority
vote.

(6) brerd of legal rcvim'/ dctcrJ ...Lnation of matters of law
she'lid b.::J final and conclusive, subject to the.
r~vicvdng pm1cr of the SccNav to set aside any con
viction at a later date within a stated time limit.

(7) in any event, SecNav .)Ower to order nc.lW trial in any
case which has be;:!n fOW1d l~eally insufficient (for
such reasons as a federal an oilete court HO'.lld remand
a case ior retrial) should b~ lcg~lly conferred by
statute.

(1) JAG should select, furnish and c~rtifJ fro~ his office
legal officers to pr~parc casos and Drcs~nt th~n

to boards of l~gal rovio'.l.

(2) ~~crc no controversial questions, b~rorc bo,rd of
IlJeal review, such r-.:vi,:,:uing offic... r pr;:!:Jarcs short
sl.1r.'lrXlry of facts to ·~th0r . i.th r"COllt'n, nd.:ltion as to
disposition by board.
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(J) ~m.;Jrc there arc arguable iss~3 before board of legal.
review JAG to assign lae~l officr..:rs '110 r\Jprescnt
oach sidc and prcp3.:Oc briefs in saoc mann.:r as
ap~llatc couns..::l do 1..'1 civilian courts.

(4) brL..:fs should be S:.lb:.:ittcd to bo.-".rd of l.:=gal review
prior to orul <=.r£,'1.lI:lOots.

(5) rogll'''rly assigned def.... nso couns<Jl, or counsel of
accused's choic..!, if h~ d",siNs, should ~ pcr-
mitt....d to r~pr~s(;nt '1cc1lscd hc:ror~ tfiJ bo..rd of lceal
ravi.:;tt.

(6) If board of l.::gal. r..::vicl'i is not .0 tc fin'11, and JAG
disJ.grces r:it~ findings, both opininns should be
subai. tt.:.:d. to Sec~Ja'l.

d. Officc of Chi~f ~fens~ COllnscl.

(1) a legal officer or civili~ of at lyast 10 years active
practice ,~th substantial court experience a~pointed

by SecNnv.

(a) dut~' to folloH all cases h:wing cont~sted legal
problems \:hcn argued before board of legal review.

(b) his discretion in assigning an officer for
defense counsel to argue c~sc buforo bo~rd

of L~g.:'.l review.

(c) may argue a casc himself b;Jforc bo.:"!.rd of legal
review on behalf of accused.

(d) duty to notify accused of his 0p1n~on tt~t board
of legal. rcvie\'t h1.s improperly dccided a juris
dictional or con3titution~1 question, and to
perfect appc~l to th~ U.S. Su?remc Court unless
the ~ccuscd desires his o·,m counselor uithholds
his cons..::nt.

e. BO'1rd of sentence review.

This bo~.rd to be cst=.blished by or<-"~r of Sccthv in office
of SccN::>.v.

(1) Prcsidont to be ~ civili"n l~~~~r ~th ~ualific~tions

simil"x to hC.1.d of board of lcg:li review.
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(2) other members should be:

(n) outstanding psychi~trist ~th prison experience
from Bul:ed.

(b) lWp. from SuPers.

(e) h ' Nh , • '1·l.v.-r['.ll.o.ng n"va
ciplino prOblccs.

officer f,1.I:li.li;>.r '1'ith dis-

(d) 1"1.1' Corps offic.... r c:~ricncc ir. disci;1linc
probLms.

(e) Coast Gu,"rd officer f' rll.1i~r ·d.t~l discipline
probl..::m.s .

0) Inp:o.rtial r<Jvie':tCrs sc1oct...d, fu....nishcd rt,.,d certified
b~' J.,G from his office !.:lg".1 offic""rs to prernrc CE'..ses
for consideration by bo,rd of svntence ruvicw ~s

Cle:-tCacy :md Prison Insp'::ction 80~1"d 1.5 no'l"1 doing.

(4) All sentences imposed cxt~ndinR to death, dismissal,
or disch~rgc, or confinement for 12 months Or more,
n.nd :"11 other sentencos, •.1\ ,tOOr imposed by GC:',
or inferior co~rts ~ppcnled by accused or his counsel
or rc.:forred by J.~G, should be rcvie'l'od co:; they nO'll

nrc in the Ih"y Dept.

(5) Reco.r:uncnd:1.tions to be oodc to SecrJrv or Under SccNc>.v
but not be bindLTlg on ther:l. If no ch1ll1gu or modific.:l
tion recommended, then court's "lction finalj case filed.

2. Ruvie'lf b~' Prosident wd &:!crctJ,ry.

a. as to s~ntunco of death or disfodssal ~Tlchancod.

b. suggested th-t stAtutory authority of President to
delog~tc po~ur to SocN~v in other thnn de~th c,ses be nade
p.::rl,'I-"'.."l.Ont.

c. scnt,mces ,,;xtcnding to disch....rgc of enlisted @lJn should be
ref... rrcd to SJcN"v or to duly appointed ~)§ont"tivc

before oXJclltion.

d. scnt~ncc not extending to dc~th, disMissal or discharge to
b(.: re ferred -to Sodbv on-ly '.ihl.lrc ch~gc in sentence is
rcconmcndcd.
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c. po' .ocr of SccNo.v to disCl.?provc a finding of not guilty
or to reconvene court for imposition of more severe
sentence should be clilnin'ltcd.

3. Second n.nd sUbsequent clcncncy ravie\{ by President '1...L'1d ScclI?_v.

a. pm-,'C'r of ?r~sidcnt <:!nd ScCjJ;lV !is to clomency ",ft~r initial
Dop.."\rtrunt review should be conti.."1Ucd. Bo"\rd of sentence
rcvicu should t~kc over functions pNs.:.lntly exercised by
Clcl!l0ncy ···.l1d· Prison Insp.:.: eticn Bo~1'd :md GC: - sentence
r.Jvicw bo::.rd.

4. Reserve po~-:cr of SccU"'.v ov",r findings '"'..TId sentences.

0.. SccNo.v Is po",rer to set "lside ,rocccdiJ1~.3, findings and
sentence of n"..v"'..l court :r'l.rtio.l conv,:lnod by his order
or by that of anj'- officer of the NCl.v~t or l:p.rCorps should
be contir.u~d. A statute should ~rovide th~t clcocncy
netion by Scdhv docs not ....ff~ct his pm"Or to set aside
proceedings, finriings end scntl.::neo in Hholc or in p~
\'!ithi., .:l st.-lted tir.-.e lir.lit.

5. St.1.tutcs should authorize o'! petition for review of the
findings ~.d decisions orOthe board of Ie ,~ rcvio~ to be
filed directly to the U.S. Supreme Court, provided thnt such
petition be filed only cfter fin'\l D::lpt. :'oction. Rcvie\"! should
be limit0d to consideration of the follo;°ling questions:

r\. y'ihether the court nt...1.rtial W1.S cO:':lpetcnt.

b. Whether it had jU!'isdic~,i.on over ~he accused and the offense,
and h~d po~~r to impose the sentence and

c. lheth{lT th..: tlccused hud been denied any 'of his constitu
tional rights and \~cthcr he had boen nfforded due process
of low in the 9t'Occedings.

N,vy JAG:

FIRST AL'ffiRHATlVE RECO~"'"2NDATIDN for Review of GQ.~ Cases

1. Except as modified undor A beloY!, infra, r~t:lin pI'Cscnt l~\.,

::nd pr3.cticc as to review in I;~vjT Dep:'!.!'tment of c.ll 00: C;'lSCS

after th..:y ;:iI'C ~oI"".J'rded b~r the CA to the Dcrnrtm;".;nt, Provided,
th"-t .qft~r conviction, tho :'\ccusod sk:.l1 !1aVQ the ri'jht to
request furth~r review ··'ithin one ~'U':r.
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2. A Board of Review shall be established in ZXos and its rrembers
appointed by SecNav. There shall be further establishec, in
Exes, the Office of the Chief Defense Counsel, and the Chief
Defense Counsel appointed b;:,' SecNav.

3. If the J.ccu::oed shall request further revie'l"" ~·!i.thin the o:1e-year
period, the Board of Revie~~-after eivine the Chief Defe:tse
Counsel a~ opportunity to cake reconcendations in this respect-
shall decide ~'hether the requ;;st appears to :'ave oerit and
shall be rranted.

4. If the request is r;ranted, a hearing shall be held before the
Board of Revieo,r, in '''hich hearing the JAG and the accused are
present or represented and in thich the Chief Defense Counsel
may support the accused •

.5. The hearing nay result in such actions by the Board of Hevie\!
as arc bei..ng tal(cn on first ravieH in thz Uavy Dcpa.rtnent,
Provided, that where the otherwise 3ppropriate action' QuId
be to gra.'1t the accused an opportunity to request a nell trial,
the case sh:>J.I be set aside if the accused is no longer
subject to naval jurisdiction.

6. After the cnd of this further review or afwr tho ;:,ir2.tion
of the one-year period \."ithout rc'!ucst by accused for such
furthor rovien or afbr the Board of Revio·· has denied tho
accused's requcst, t~c case is legally closcd.

7. Nothing the. t has beon said h..,;rctoforc shall ha..r.lpcr the ovcr
all-powcr-as ur.der existing lat't--of SccUav and PNsident as
to scttine aside, pardoning, etc.

SECOND ALTERt!ATIVE RECO!~lEHDATIOIJ for nt:vic1',' of GCH Cases

1. Excopt as nodifh:d under A b.:lloH, retain present law ~nd rrac
tice as to rcvi'::1; in ~Iavy Dep:1rtrrcnt of all GC': cases afLr
they ar' forward~c' by the CA to the Dc.1artracnt, Frovided, that
art~r conviction, th0 accus~d shall have tho ri~ht to TC:ucst
furtN::r rcvic\1 \rithin one y;::;'..r.

2. A Board of Hevic',! shall bc established in the Of'fice of the
Ju~~gc Advocatc Gcn...ral and its ~r.Jbors be a?point;::d by the Judg-.:
Advocate ~ncral. Th~rL sh~l~ b~ furth, r .::st~blish~d, Ll the
Office of the JQ~~6e Advocate ::;;';n~ral, th~ Office of th\3 Chi·;f
Dcf..:::nse Counsel, <Uld th ... Chief Defl-nBo CoU!'.scl a:'Jpointc.d
by the Judgo Adv.:>catc Cklnl.:raL

3. If ttKl accused shall request further review y,'ithin the onc-yt.'ar
period, tho Board of Rcvie\;-aftcr givil1.g tr..:: Chief D.::fensc
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Co~~sel an opportunity to nako rccornendations in this
Nspcct--shall decide ~.ncther the request ap[X;ars to have
ncrit anc;, shall be grant,-'d. If J..G agrees with B01.l"d's
decision, t~ decision is final; if JAG disagrGes, SccNav
to cake d~cision.

4. If the request is grantod, a he:aring shall bl.: hold before tho
Board of Revie-I, in l'hich hearing the JAG and too accused
arc 9roscnt or ropr~scnt~d and in nich tho Chief Defense
Counsol ma': support the accused..

5. The hearing ca:; r.:;sult in such actions b~' t ht: Doard of RlJ~ic""

as arc being tak....:n on first I\.:vieH in the navy D0p':'.rtr.:cnt,
Provided, that Hh",rc th\..: otherwise a,propriat..J :.ction \:auld
bo to crant th\,; Jl-ccusod. 20 opportunit~~ to NQUcst a n.:."t tri:li,
th:l case shall be set aside i.f tro c.ccusud is no longer
subj..... ct to naVll jurisdiction, If J.'.G agru<.;s rrith Board IS

action, this action is final; if J.G Gisa~rc~s, SccNav to
nake decision.

6. Aft..::r the cnd of this furthJr revi::m or A.fLr the e;~iration

of the one-~ro;..r period \tithout rec:u..;st by accused for such
furth3r r~vie~ or aftzr tho Board of Rovie> or JrlG have
denied the accused's r~qucst, the case is legally closod.

7. Nothing that has bocn said heretofore sh~ll hamr~r the over-all
pm"er-as under oxisting'lavr-of Scc~!av and Presid"nt as to
setting aside, pardoning, etc.

~. (up~lies to both alternatives above).

1. There shall be cstablish:ld under tho Undur Sccrutar~~ of the
Navy, a Disci~line and Clcn0ncy Board.

2. All sentences extending to death, dismissal, discharge or
confinef.l~nt for one y...:ar or I!lOr~, and ....11 s...:nt.::ocos appealed by
u-ccu$cd or rcf(Jrr~d by J.\G shall be for·!ard to this bo".!"d for
cloooncy Nvi..... ...,. This board is to na:w recouT10ndations to ScetJ::w
or Under Seclhv but not to be binding, If no change or modifica
tion rccot'mcnded, th..::n court's action final. This bO:lrd 1'.1.11 take
functions nou cx...:rciscd by Clcme:lcy and Prison Inspection B..:ard
and GClt s(:nt.Jncc rcvim boo-rd.

3. This bo~rd sh~ll consist senior n~v~ officers. J~G,

Bur.::;'1.u P..:rsonn\Jl, l:~dic.... l Bur<J.:!.u, l':\rin~ Corps, Corps of Ch::::.pl::ins
Md (in tin:! of H:'.r) th.:: Coast Gu::l.rd to .~,point ono mcr:lbcr, '!'h-.:sc
offic.Jrs YIOuld h:?vc collateral duty of ':c~pine th0ir a~au
chicfs inform..:::d of th.J ~cncrcl. disciplinvy situ'\tion in the
rov;1.l '3"rvicc.
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4. Aft.Jr r.::-rcvieH on ''lpp~al, record sho:.l1.d be rc-subr:rl.ttcd
to Discipline and Clemency ao~rd.

Foll~' Kc~fr~ recommendations as to:

1. Rovieu by PN ..:3id:mt and Sccr.,;tnry of the Unvy.

2. S...:cond ~d s~bscqu.::nt clcoency by Prcsid..:nt .:m.d Sccthv.

3. Rcs...;rvc potier of 5.JcN:lv over fin.di.'1gs ;md s::mtcncc.

V~derbilt Rc1ort:

115. Tho final Nview of "l.ll gc:nernl court-m.::.rtial cases
should be placed in th,:; Dcp:lrtr.K;nt of the JudE;"; Advocate General
",nd every such reviei.' should be r:?_dc by The Judge Advoc.:\tc
General or b~r th~ Assistant Jurlge Advoc ....t.:- G::n _,r;>.l for a th~!J.tcr

of operations, or by such board or bo"rds ~s shall be d~sign~tcd

by The Judee Advocate Gcn.Jral or th.,; Assistant. This revic\~g

authority sh~l h:lvC tho po~ur to rcvio~ every ~~sc as to the
\.'C!ight of th.' evidence; to pass upon the logal sufficiency of the
~cord 3nd to nitiG~to, or sot aside, th..: scnt~nccs and to
order ? no~ trial. This recommendation rJlnteo not only to check
ing COlilfll1.nrl control but .:'.150 irtportFmtly to th.,; correction of
cxc~ssive ~nd fant ....stic sontcnces and to the correction of dis~~rity

b: tHe ...n scntenc0s.

"In order to make this recof.JT\imdation effective, Article of
'i.... r 50~ should be DJncndcd. In its present forn it is almost
unintelligible. It should be rc~'lI'itten and the procedure pres
cribed should be nude clearer and f;lOre definite. There seems to
be no ['.ood reason why cases in \,nich rlishonor·~blc dischn.rgc is
suspended should not be r~vie~ed in the 5~ way '5 ~re cases
in \'l1ich it is not suspended.n

Kocffc Ro!"ort~

tI (5) The tcroin~tion of probation by the comn:'.11ding officc:r
should bw cff~ctivc to return the ~rison~r iunedi~tels to the
"l?propri "'.to J1:';V'll prison. HO'l.':..\'cr, no tcrnim,tion of ~robation

should be cff~ctivu to give the ~rob~tion viol,tor 0. discharge
frar:l the service. Th...: r::cord of tcrmin::.tion of probation
should b~ s~nt to th...: Dcpar~nt for review by the disciplinary
".ctivity involved -:.nd by th:: propos0d S...ntcnC) R\....,iC'.1 Bonrd
for dctcr~~~tion, on the basis of th~ prisoner1s entir~ n~vo.l

record o.ncl sociu :".nd· psychi~~tric bncltground, uhcth.::r a disch"':!rgc
should be r.cottr.1endcd, -".1ld if so, \;tat form of disch..... rge should
be ~.\I:'<.rdcd.:·

Fa. - 1
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