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Uniforn Code of . .iJ.itary Justice
Subj ct: Dcfiriitions - ;~. I. 1

I. :JT.)' Provisions

1. .\rticles of Tar

":.RT. 1. DcfLrtitions.-Tho folloHin!; Hords "h....n us.:d in

thes~ articlos shall be constru~d in th~ senae indicated

in this ~rticle, unlos.- the cont~xt shows th'lt a diifcr""nt

s...:nse is inwndcd, narJ~ly:

(a) The 1.'Ord !Iofficerll sh:-,ll bo construed to r:;fer

to a COf.Tussioncc. officur;

(b) The \'ord IJsolc!.i...:rrr shall bo construl..:c. as including

11 nonconmissioncd officer, a privat.:l, or an:' othol' (,n.' istod

1Cl1;

(c) Th-3 \:ord It conpanyll shall be understood as including

a troop or battery; and

(d) The , ..ord "battnlionrr shnll be und.Jrstood as L,cluding

a squadron.

2. Public Law 759-00th Congress, Ch~ptor 625-2d Session

lIilrticlc 1 is anonded to rend as follows:

lI(a) The l':ord 'officer' sh2.1l be constru....d to rofer to

a COf.T-..issioncd ofiicer.

II (b) The ",urd .soldLr' s1.::.11 b ... constru(;d as incl'HiinG

a nonconcission~d officer, ~ ,rivatc, or 3ny other ....nlist~d

t\.-'ln or ttonan.
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II (c) Tho,:) wore I con~nyl' shall tx:: cO:1strucd o'lS includ-

ins ~ troop, batt<::lr,:.', or corrcs?<,nding unit of th03 ground

or air forc,~s.

"(d) Th.,) r;ord 'bnttalion' shall bo co~strucd as i:1Clud-

in~ a sru~C:ron or corrcspon'"!ing unit of th.,) Ground or air

rorc~s.

II (0) Th,.; l'."Ord Ica'.iot I sh:Ql bo construecl to refer to

;]. cadet of the United St-.t..:s "ilit:try :~cad~,'JY."

II U~vv Provisions

1. .lrticl,;s for the Gov.;::~nt of the United St..,tcs UJ.vy

118.73. : 'CWil'1g of Ioffic",rs I n..'1d Isur~rior officers I as

used in the .•rticlcs for th,-, Govcrnr~:1t of the I:avy.-

lithin th.J nC,",-'1ing of the Articles for the Govcrrt':lOnt of

th~ N~vy, wllcss th0~ be sOI~thing in tho context or

subject n~ttcr repugnant to or inconsistunt ,~th such

construction, 0 f fie c r 5 s~ll ncxn coMmissioned

ann '";arrant officors; sup 0 rio r 0 f fie 0 r s

sr~ll be h~ld to include natty officers of the Navy ~,d

noncor.ni.ssioncd officers of tho I:"rinc Corps in ad(lition
•

to th-J offic...:rs ..::nu;'J..;ratcd. 1I

2. ?ropose:d Ijav:,' Bill

or ~rocures th~ coroDission of ~ off..::nsc by another is

~o..::vcr aids, ~bcts, couns~ls, con~ds, induces,

o princi~"1.l. II



•

'" . 1

P. 3

r' .•RT. 1J3. The follO"-'i.ng 'lords \lhon us.,)d in those

~rticlcs shall be construo~ in th~ sanse indic3t~d in

this articlJ, unless the context indic~t~s th~t a

~iff~r~nc~ sons~ is intendod.

II (a) The l'°Orf; loffic.:::r t sh~ll be construed to

refer to con:rission(ld officer .1nd ''"\rrant offic::=1", r.z.l.c

or fer._....lc.

II (b) The vords IcorrlB.ndine officer' :mc' lofficor in

cor:nmd' shall be constY·ued to n~M only .:m officor

rcgul:\rly ordare"-', d~ta1lco:1, or desi"n~tcd to cornand

duty.

II(C) The \'lOrds lofficer in ch....rgo l sh'lll be construed

to nCM only-.n officor regul..~.rly ordcNd, {~..;;tClil.::d, or

d(;si~;n':lt,~~_ as officol" L"1 ch"l.rge.

lI(c') Tho \Iorc,s 'cot.1."ussionod officor l slu1.1J. be con­

strued to include corT.lissioncd Harrn.11t officers, in adc.i­

tion to cOL~issio.'1ed officers.

II (e) The ;"ords I sup"l"ior officer I sh.:lll be construed

to includ~ sup~rior petty ofric~l"s Clnd superior .'10.'1­

cOl'll1i.ssioned offic:JTS of the n.:lv:ll s..:rvicc, in acr'ition to

su,..;rio~ offic..;rs of the nnv .... l s"rvicc.

n(f) 'Ibo ~~ords '-.:nlist I, I mlistcti1, I enlistncnt I, and

I ..'1listed pcrson I sh.11 b_ constru~d to include hlf.uct,

induct::d, inc.uction, cn,~ in~uctod p .rson, r..:spectivcly,

in .:l~~ition to .:::nlist, ~nlistcd, cnlist~nt, :lO~ enlisted

?~rsonJ ros9 ctivcly.
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"(g) The ''Orus It_rn of ..::nlistn::nt l shul ix. c'm-

stru~d to include t~rn of inJuction, in ad~ition to t~rn

of cnlistncnt.

1

I! (h) . ords uS.:ld in th.J r...c.sculino ,:.:::nrl..:.:r sh:lll be con-

slrucd to include f>2:r'l.Js :!s t,.11 :is r.:-:.bs. lI

III. Diffcrcnc~s

.~rticlo of . 'ar 1 now in force d..:!in:::s t~ 'I?rds "offlc.:Jrll ,

"soldicr ll , IICOr:.p'mY" J :!J1d "battalion", :1:1"" Public J..a\'l' 759 c.nL.....rg..:s

t· TO of th_s) definitions and (lcfL'1.cS the Hord 1IC<"lcctll •

The pro _scnt :.rliclos for the (}.>v,;rnncnt of the Uavy cefine the

\'.:)rj's noffic.::rs ll nnd Ttsup... rior officc.rs. 1!

Undor ~ :"l'OPOSCC r0vision, :1.. G. tJ. No. 48 woul" dorin.':! the ·.',urds

!loffie 1'1' J lIcor.l'".nn:~inc1 officeI'" J lIofficar in char£on, ncoJ.r.issi~n.,,;u

offic ...r", "superior nfficcr,n tr':'nlist..;n p.::.rson lJ Md ".llicd terns,

lltorn of .)nlistncnt, 11 .:md provide th'1.t na.sculine terns sh:ll1 include

f"::0'1105.

Tho proposed nav'll bill also c1..)fines thJ . urct Itprincip.'\lU

':rhich is not ~ .finod in :,rtic1es of Jar.

The diffor.::nc~5 bctl10cn tho ·~rticlcs of '~r, "1.5 :>.n....ndcrl, nnd

.
tho sugg,:,sterl.. ~ndoont of the :.rticl.....5 for the Gov ~nt. of the

:~~V:J ,rc these:

:•.• ', dc:"L'1CS "'.Jfficcrll .:'.5 .'l co:::niS5i')!'l.'::'; ,ffic.:.::-. Th~

:,. G. fl. definition inclur.0s cor.cissionc:d, oeicers, !"U'rant offic"rs

"'.r.1 r..m ..'\l..::s. Unr'.::r cst"'.blishcd ..rn:' !Jr::l.cticc ,.'nrr.:lnt offic..;rs ar~
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not conr.ussL'n..:c offic..:;rs, and thiJ .•my h".s no count\:lrpo.rt for th~

N~VjdS Cr)n,rli.ssi0n~~: :71rr3.nt "fficer.

: •• G. U. c'')... s <tn( ,~. r. (1)...5 not ",~fin;:l th~ t.,}r~ "C')l:r:mr1inf

offic r", lIoffic0r in ch"1.r..,0" ,~"1n. Itsu~ri')r offic .... r." (But note

th.. t : '0 1;6 ,rcvic~s f·:>r ·...,=ti~n b:' th.... "officer c:)::'_3l1~..... for

the tine b~in~II).

". '. dcfb.:Js us,ldi:::rll .3.5 :ir.clu-lin-; nonc""i;,oa.ss:'?n..:ld "fficYrs,

priv~tcs ~:1'~ ,,11 oth..;r .nlistor~ ucn "r . on:m. :.. G. r. cefin::os

"enlist, ·1U Me ~liur:. tcrr:.s :lS ii1clu.... inc1 induct..:'os •

.'. I, c'cfin..:;s llc:-ep'l1l' 1 as inclufing a trOQ:>, b"tt...ry, or

c:jrr~sp~ndlng unit. :.• G. n. cmt'lins no such ,~cfi!liti ,no

.\. '0, l~ufil"l>.:ls th.:: '7)~',,! l1e,:l,r:otn (U. S, ", :•• ) ••~. G. ii. c'mt"ins

no cl)~p"r~bl~ d~finition.

"6 !,,'Jintcd out :tbovo, ". G. 11. ,4.,05 :md '" '/. r~O\J5 n't '-"fine

tho ',lOrd uprincip:llU.

IV. Rocoi:!,":>ndor, Pr,wision

The :.m,V considlJrs that th<J defin'tions cont,".i."'l.<JC: in ,~. "T. 1

s .rva 1. us~ful purpOSlJ am' the pr?pos ...l to include definitions in

G. il. S..:llJT.lS to rccogniz,':! their v'l.1UlJ.

':)~~rn p0nil cocos seck to s~t forth clc~rly ~n~ concisely

.. 1v "rc off,meers anc~ ~,h·_t ~ro "'ff.,ms,Js \ i.thout l'\:;sort t? ju"-~icial

intor,Ntaticn. Inclusi m )f n..:..:d.:l" ccfir.itions .,f tcrrlS

forr .. to this trcni.

ulct con-

Unl.::ss \·..,.rr ....nt f)ffic.:rs 'IT..:' -1v....n sir.iL r st ... tus in the _....>Y.:y, 1!"'.vy,

'lllrl :.ir Forco, it "ill be n_c ss.J.ry t') tr...at th_rl s~p;>ratcly in fcTf.-.u­

Inting unif::'lrl1 d ... finitions.
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ro gr..:at ~ifriculty sh"uld b .... .::nc"u.'1t~~~d. in p::-cpnring ::l ur,iforn

"efinition of lIc-:'lr....~..uylin~ of~ic .. rll :.n~ -:lli....c! terns.

It S.;...:jiS obvious th"'..t.. th.... l!"'vy --'r"pos I t'l inelu:':::' ir.~uct .03S

in th.J --1..Jfiniti 1 of lI~nlist.' f·..,;n" is b .....th ~.ppr:J;Jri:lt~ ".lJ.' l..!.;sir.3.t-I.J.

units, ..... 1. IIcu,l' ....n~l.

iJ'"J vr,lic. ;,bjceti":ln :1p!'... .:-.rs t 'l. lmifnrn "C!finition of th....: ':ore.

Ilprincip<'.lll.

v. Furthc r Cor: ',Jnt

.\rticlo of' ','"l.r 1, 3.5 nOI": in f?rec, pr·)virl..Js th:.t: "The fo1l0\-:-ing

l'!Or'is wh.:.:n usc\~ in th...:sc ......rtielcs sh:-:.ll be c~.nstrucr\ in the sonse

indic:\tel'. in this :.rticlt,: unloss tho e'"lntcrl ShOHS th."t ''l cliffcrent,
sense is int,mr'cd, n .....nely,: II

Then follor: sub-p:.r·'1Gr"l~hs (:-.) , (b), (e), (d), Y'hleh define

e.)rt in teras.

H. R. 2575, cs r0pcrt~d to the House of ~cprcsQnt tiV0S by the

H'>us ... Conr.ri.tt...:i,.l on .,rree!. &rvic"s J rvt".ins th.. ~tro(:uctory pilr....gr.:lph

in ... ~. 1, ,1S qu')t.:ld ::.b'lve (FLp'rt No. l03h, 1-;. R. BOth CO:lgrcss,

1st S~ssi?nJ ~'1Ge 14).

:.!,=,'1T.~ntly thro!.lgh an 'l:'ninistr""ltiv ... I")v.:.rsir,;ht :1. R. 2575, f"!.S

p~sscd by th~ Hous~ of Rc,rc~~~t~tivos on 15 J~'1~ry 1948, ooittcd
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the intr'.)(:uctory p 'raGr~ph in... 1. 1, 1.5 OJ',' in fore ... "'.!l':' ,:uot,"c.

~b~vv, and P.L. 759, 80th Congr~ss, Title II ~~r~t~t~s t~s
•

oni<6sion. Th.::rcfoT'c th:: ...ffect ,f P. L. 759 is to clir.inatc the

intr'X'uct"ry p3.r3gr~,h fron the prcs.J!1t :.•. ,'. 1.

be rct-:.in.::c •

1
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hll persons under sentenoe adjudged by courts-martial;

,.11 persons admitted into the Regular ~~rmy Saldisfs'
at Uashington. District of Columbia.

"(e)

"(f)
Hor.J,e

"Patients in the ;...rmy and Uavy General HospitaL Hot
Springs, t~k. (.~ct of lJurch 3, 1909; 35 Stat. 748.)'"

It(d) .~ll retainers to the car..p and a.ll persons accompanying
or serving with tho armies of the Wnited States without the
territorial jurisdiction of the United States; and in time
of wa.r all such ret~iners and persons accompa.nying or serving
with th~ armies of the United Sta.tes in the field; both within
and '/ithout the territorial jurisdiction of the United States;
though not othenYise subject to these nrticles;

!I(c) Officers and soldiers of the Murine Corps when detached
for service with the armies of the United Stutes by order of
the President: Provided. That an officer or soldier of the
Marine Corps when so detached may be tried by military court­
martial for an offense committed a.gainst the laws for the
government of the naval service prior to his detachment; and
for an ofrens~ committed against these articles he may be
tried by a naval court-martial after such detachment ceases;

I. ~ Provisions

a. ".ti.R!. 2. Persons Subject to Military Law.-- The rollowing
persons are subject to these articles and shall be understood
as included in the term 'any person subject to military law l ,

or 'persons subject to military law', whenever used in these
articles: Provided, That nothing contained i~ this ~.ct. except
as specifically provided in .~ticle 2, subparagraph (c), shall
be construed to apply to any person under the United States
Naval jurisdiction unless otherwise specifically provided by
law.

"(b) Cadets;

lI(a) .nIl o.fficers. members of the nrmy lIurse Corps, warrant
officers. ~roy field clerks. field clerks ~uartermaster Corps;
and soldiers belonging to the Regular ~rmy of the United States;
all volunteers; from the dates of their muster or acceptance
i~to the milit~ry service of the United States; and all other
persons luwfully cal~ed, drafted, or ordered into, or to duty
or for traininb in, the said service, from the dates thei ure
required by the terms of the call, draft, or order to obey
the same;

Su~ject: Persons Subject to Military or Naval Law .
... W. 2

-1. hrticles of War.

J

•
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lIPersonnel of the Coast and Geodetic Survey transferrEd
to the service of the :·ja.r Deptlrtment. (Sec. 16, act of May 22,
1917, 40 Stut. 88.)

'tpersonnel of the Lighthouse Service trunsferred to the
service of the -jar Departmt:nt. (l~ct of ...ugust 29, 1916: 39
Stut. 602.) .

Ulnmates of the Nation... l Ho:n& for Dis~bl(jd Volunteer
Soldi~rs. (R. S. 4835.) ••

"Personnel of the Public &: Ith Service detailed l.n

tir.lo of war for duty "..,ith the 4rmy. (J. R. No.9, July 9, 1917;
40 Stot. 242.)

"Im:1~tes of tht; Soldiers I Home. (R. S. 4824.)."

IICivilinn employees, Dig. J. a. G., February, 1918. p. 7;
Dig. J. 4' G. 1918, pp. 79. 195; Dig. J. ~' G. 1919. pp. 13, 339.

.For further legislutive references s~e 24 U.S.C. 20 .

••R. S. 4835 has boen repenlt::d; s~e 24 U.S.C. 137 •

l~e!:lbers or Red Cross,
p. 98; Dig. J •.~. G. 1919. p.
p. 204.)

Dib •
96. 1t

J. l1.. G. J..pril-Dect::t::!ber, 1917.
(M.C.U., U.S. 4rmy. 1928.

•

•

....This ca.tegory of persons is covered by ~•. ri. 2 (r); SEJ~

24 U.S.C. 54.

b. .I.ddi tionnl st::...tutory reft:nnces inrlulilncing the jurisdiction over persons:

(1) Inductees: Sec. 11, Selective Training nnd Servico i.ct of
1940, 50 U.S. C., .npp.~311. oonstr~d in Billings v. Truesdell,
321 U.S. 542, 559, 1944; and Stlc. 12, Sc1ectivoJ S"rvice J.ct
of 1948 (P.L. 759 of 24 Juno 1948.)

(2) Personn~l of tho Medical Department of the Navy serving
wi th u body of t!nrinus dtlt:.lched for service with the .lImy
by order of thE; Presidunt: l.Ct of 29 AUg. 1916. ch. 417,
39 St:..t. 573, 34 U.S.C. 716; cf. s",;c. 8, !.l.C.'., U.S. nrmy~

1928, p. 8.

(3) Lighthouse Service I Tr~nsrLrred to the Coast Guard by
R~organiz~tion Plan Bo. II. Sec. 2. 53 Stat. 1432. effective
1 July 1939. Sl::It out under 5 U.S.C. 133t; cf. :..lso J~ct of
5 aug. 1939. ch. 477. 53 Stat. 1216-12-17. nnd nct of 11 July
1941, ch. 290, 55 Stat. 585. Cf. 33 U.S.C. 757-758 .

(4) Co~issioned corps of the Public Health Service when
constituting a branch of ~he rtrmy in time of war: ~ct of
1 July 1944, ch. ~73. title II. Sec. 216, 58 s~t. 690,
42 U.S.C. 217.
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(5) Persons trbble under law of lIur by military tribun!Jls,
including, but not limited to. spies: ••.. ,. 12, cf. also
H ••• 15 rmd 82.

(6) Persons who, whUe in the l\.rmy, com.o::ittod un offense
a.gc.inst h'-'i. 94. and were then sepa.ra.ted from the J,.rny:
11.: •• 94.

(7) Officers disQisscd in time of w~r by order of the
President and requesting tri~l by court martial: Sec. 1230 R.S .•
10 C.S.C. 573. Cf. Military Laws of the United States,
8th ed., 1939, Sec. 227. p. Ill.

(8) Prisoners of war in .•rmy custody: The la.w of war and
the Geneva Cor.vention of 27 July 1929 rcl~tive to the
Treatment of Prisoners of ,ar. Treaty Series ~o. 846, 47 Stat.
2021. Cf. :...ne!:ly Prisoners of .:o.r, ..ar Dt.partment Technic~l

llunual 19-500.

(9) PersonB in contflmpt of court: J •••• 32.

2. Public LAw 759--80th Congress, C~apt~r 625--2D Session.

Title II, 86C. 202:

"SEC. 202. Article 2, subpa.r:lgrnph (ll.), is amended to read
as follows:

II
I (a) ./\,11 lIfficers, warrant officers, and soldiers

belonging to the Regular Army of the United States; nIl
volunteers, from th~ dates of their rnustur or Qcc~ptunce

into th& military service of the Unitod Stat&s; und all
other persons lawfully called, drafted, or ordercd into,
or to duty or for training in. the said servioe. from the
d~tcs th~y ure requiYod by the terms of the call. draft,
or ordor to obey the same;"

II. ~ Provisions

1. hrticles for the Gov€rnment of the Navy.

Th~rc is no statutory provision closely cornp~rnble to h ••• 2.
except tho follo~~ng:

•
u. R~tircd offict:rs of the rcgul'lr lIavy:

S~c. 1457 R. S., 34 U.S.C. 389.

b. Midshipmen:

ncts of

•
23 June 1874, ch. 453. 18 Stat. 203,

2 Murch 1895. eh. 186, 28 Stut. 838,
1 July 1902, ch. 1368, 32 Stat. 686,
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3 Murch 1903, ch. 1010, 32 Stat. 1198,
9 :~pril 1906, ch. 1370, 34 Stat. 104-105,

11 Dec. 1945, ch. 562, 59 Stat. 60S,
34 U.S.C. 1061 et seq.;

sec o.1so nct of 14 July 1941, ch. 292, 55
Stut. 589. (34 USC 103S-1), as amended
by P.L. 564 of 1 June 1948; and P.L. 752
of 24 June 19·...8.

c. ~~mb~r5 of :hv·l Reserve find Marine Corps Reserve when
~mploycd on active duty, etc.: Sec. 301, Navul Reserve ~ct of
1938, 52 Stat. 1190, en. 690, title III, 34 USC 855; cf. also
SfJc. 2 of the. N..v!.41 RE.Ser'l(; ...ct of 1938, 52 StAt. 1175, eh. 690,
title I. 34 USC 853u.

Linited Servicelbrine Corps ReservEi, r ..ct of 20 J::m. 191%2,
ch. 12. 56 Stut. 10, 34 USC 853 a-I.

d. ~mbers of thE FleQt REserve and Fl~~t Murine Corps
Reserve; and officers ~~d enlistud mtn transferred to the retired
list of th~ Naval R~s6rve Force or the Naval Re8~rve or the honor~ry

retired list with pc.y: Sec. 6, Nav!:l.l Reserve .u.ct of 1938, 52 Stut.
1176, ch. 6~0, title I, 34 USC 853 d; cf. ulso Sec. 2, Nav~l Reserve
Aot of 1938, 52 St~t. 1175, ch. 690, title I, 34 USC 853 e.

e. The 1llrine Corps (e~cept members of the Marine Corps
when detached Ibr duty with the Army by order of the President):
Sec. 1621 R. S., 34 USC 715.

time
f, The

of war:
Coast Guard while serving as n part of
~lCt of 29 hUg. 1916, ch. 417, 39 stat.

the Navy in
600, 14 USC 3.

(By Act of 29 i~ug. 1916, 3..9 Stat. 602, oh. 417, also
personnel of the Lighthouse ~ervice when transferred in national
emergency to the Navy; but the Lighthouse Sorvico has been
consolidated with the Coast Guard by Reorganization Plan ijo. II,
sec. 2. 53 Stat. 1432, effective 1 July 1939, (cf. 5 USC 133t)
and Act of 5 .~ug. 1939, ch. 477, 53 Stat. 1216-1217; cf. nlso
~ct of 11 July 1941, oh. 290. 55 Stat. 585; cf. 33 USC 757-758.)

,
g. The Co~st ~d

cmerg~ncy to the Navy:
33 USC 855.

Geodetic Survey whon transferred in national
nct of 22 May 1917, ch. 20,US, 40 Stnt. 87,

(1) who, in tice of w~r, or of rebellion ngainst the
supreme authority of the United States, come or are
found in the capacity of spies. or

1. all persons

naval
ch. 373,

The Public Health Service when n brr~ch of th~

time of w~r or em€rgency: Act of 1 July 19~4,

% 216, 58 St,t. 690, 42 USC 217 •

h.
forces in
titlf:; II,

•
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(2) who (n) bring or deliver any seducing letter or
message from un enemy or rebel, or (2) ~nd~~vor to
corrupt any person in the N~vy to betruy his trust:
aGN 5 (Sec. 1624. c.rt. 5, R. S., 34 USC 1200, nrt. 5).

j. .\fJ.y person \\ho conmittEd. whilt: in the navul service,
any of tlle offenses described in .~GlJ 1"% and then received his
discharge or l7CS dismissed .from the servicE>: l~GU 14, last
pnra.gr:l£>h.

k ....ny officE:r, dismissed, in time of war, by order of
the Pr~sid~nt nnd npplying for tri~l: ~GN 37.

1. .Lny enlisted person whOSE> t6rm of enlistm~nt cnded nnd
\,ho deserted prior thereto in time of pe:lCt:r: j~GN 62.

~. Prisoners of w~r in navnl custody: The law of \var
~d the GeneVa Convention of 27 July 1929, relative to the
Treatment of Prisoners of :.~r. 47 &tat. 2021.

n. ~ll persons other th~n persons in the military service

(1) outside the continental limits of the United
stb.tes in time of \OJ..Lr or nntional emergency accomp'lnying
or serving with the United Stct~s Nnvf. the M~rine

Corps, or tl18 Canst Guard when s~rving as a p~rt of
the Navy. including officers, members of crews, and
passengers on board merchant ships of the United
Stutes, ~nd including those employed by the Gover~T.ent.

or by contructors and subcontractors engaged on
nava.l projects;

(2) within an area lensed to the United States which
is without the territorlo.l jurisdiction thereof and
which is under the control of the S6cret~ry of the
Navy, in time of W5r or nutiono.1 emergency:

o.ct of
1201.

22 ~.::.rch

cr. Sec.
1943, ch.
333 NC&B,

18, 57 Stat. 41, 34
1937, as emBnded.

usc

o. Enlisted persons D.w9.iting discharge tlfter expiration
of their enlistment: Sec. b,22 R. S., 908 !lJllended by act of 3 March
1875, ch. 155. 18 Stat. ~84. 34 USC 201.

2. Proposed N~vy Bill.

H,_~T. 5 (11) Thf. following persons shJ.11 blo'l subject to the J.rticles
for the Govur~~ent of the N~vy:

lIFirst. Except as provided in articleS 6 o.nd 7, 1;1.11 persons
on uctive dUty in the n~val service, including those. not un190wfully
d~~ined, awaiting discharge after expiration of thair tc~s of
enlistment. ~nd any such person alleged to have committed ~ny off~nse
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:lgllinst these L.rticl~s during :.l. prior period of service: Provided,
T~t ~y person ~ho deserted nnd subsequently reentered frod w_s
dischurged from the Duval servic~ shall continu~ to be subject to
the .~rticlcs for ony offense committ&d during thlJ period of service
from which he dcsert~d.

IISccond. f.l1 reS&TVe p€rson.'"lol of tht;; n:::orol service ,"then
employed on uuthorized tr~ining or drill duty, with pr without
puy, or other cquiv~l~nt instruction or duty, or when employed in
~uthorizcd tr~v~l to or fro~ such duty, or appropriate duty, drill
or instruction. or during such time ~s t~y ~,y by law be r~quired

to po~orm active dUty, or whil~ we~ring ~ uniform prescribed for
reserve personnel of the n~v~l servicel Provided, Thut rcle~se

from such duty s~tus shLll not termin~t~ jurisdiction for offenses
theretofore coomitted; and in such CUSbS. reserve pbrsonnel of
the ~~val service ~y be retained on or rb~urr.ed to Q duty status
uithout their consent, but not for Q longer period of ti~a than
muy bo rcquir&d therefor.

IIThird. ..11 retir~d Davel p&rsonnel l;Iotitled to rsceive
puy.

t1Fourth. ,,11 pE.rsons dischargod from the nt<.v.ll service
subsQqu~ntly c~r&cd r.ith having fruudulontly obt~incd said
discharge: Provided, T~t upon conviction of this orfense. said
disc~rgc shall be null ~nd void ab initio.

"Fifth.
a.djudged by a

.~ll persons in nuwl custody serving ~ sentence
court martic.l.

IISixth. J~ll former officldrs of the nuval service dismissed
by order of th~ President who mako writt~n application for trial,
sotting forth under o~th that they h~ve been wrongfully dismissed.

"Stlventh. Personnel of the Canst Guurd, Coust I,;.~d Geodetic
Survey, Public Health Service, '~d other organiz~tions, whon
uctivoly serving under the Navy Dopnrtment, pursuunt to l~w. us a
purt of the n:lvd forct.s of the Uni ted Stutes.

"In time. of war or n:l.tion:il emergency, in addi tioD to the
foregoing, the following p&rsons sh~ll bt,; subjoct to the Hrticles
for the Govi.rrment of the Navy:

"Eighth. Prisoners of w~r in nav~l custody.

"Ninth. J,l1 persons ulleged to be spica or 5uboteurs. or
to hav~ broubht or deliv~red. or to h~v~ ntte~ptcd to bring or
dclivor, ~ny seduciDb l~tter or mess~be from ~ enemy or rebel,
or to h~ve end~o.vored to corrupt any person subject to thEtse
,..rticlcs to bEttrc.y his trust.
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tlTenth. Loll persons, othor than persons in the militcry
s~rvice of thd United States, outsidd the contincn~l limits of
the Unit~d Stutes accomp&nying or serving with th~ United Stutes
N~V}·. the ~rin~ Corps, or tho Co~st Gu~rd when serving as ~ purt
of th~ Nuvy, including but not limited to persons ~m?loyed by
tho Gov~rnment directly, or by contr~ctors or subcontractors
cnguged in n~vnl projects, and 011 persons, other than persons in
th~ militury 8~rvice of th~ United States, within ~n nre~ leased
by the United St~tes ~hich is without the territori~l jurisdiction
thereof <.;.nd \/hich is under the control of the Sccrctury of' the Nt:..vy:
Provided, Th~t the jurisdiction herein conferr~d sh~ll not extEnd
to ...l:lsb, tht. C:.n~1 Zone, the H....\1'1iiun Islands, Puerto Rico, or
the Virgin lsl_nds. except the Islunds of' Pulmyr~, Midway, Johnston,
;.ond that purt of' the hleutiun Islands \vest of longitude one hu.."1dred
and seventy-two dogrees west. !I

III. Dif'ferences

1. The Regular Forces.

a. There is a dif'ference in arrangment between A~ on the one
hand bod proposed naval legisl~tion and AGAS draft on the other.
&1 2 enumerates the regular forces (inclUding retired personnel
as well as personnel on active duty without mbkinb a distinction
between the two groups expressly) and then reserve forces etc.
The proposed naval legislation and the A~\S draft distinguish
between personnel on active duty (including regular and reserve
foroes), reserve personnel on training duty etc., and retired
personnel entitled to receive pay. It seems to be a disadvantage
of the proposed naval legislation and the AGAS draft that lIactive
duty" is not defined. Is a deserter on active duty'? Is a person
on active duty during authorized leavet

b. In view of the distinction in naval law between retired
personnel entitled to pay and retired personnel not entitled to
pay, the Army method of omitting any reference to retired
personnel at all may not be advisabl£.

c. There are some groups of persons who _ for varying reasons -
do not appear specifically in any enumeration of persons subject
to military or naval law existing or proposed:

(1) De facto enlisted persons. minors, etc. are not enumerated
expr~ssly because it is recognized and seems to be settled that a

"de facto enlisted man is subject to the
jurisdiction of a court ~~rtial. A
fraudulent enlistment is still an enlistment.
and a man so ~nlisting may be tried by court
martial. But where the man at the time of
his enlistment was under an absolute dis­
ability to enlist, that is to say, was un~er
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the age of fourteen years, or was insane
or intoxicated, he can not be legally
tried for desertion, nor for fraudulent
enlistment if he reoeived no payor
allowance. II (Sec. 333 liC&B)

The subject natter is discussed in MCM, U.S. Army 1928, pp.
197-201; NC&B. pp. 482-483; 1 NLM. Tentative Draft No. 1, ~f.

439-458; with further references. cr. also Dig, 'Op. JAG Army
1912-1940. sec. 359(3), p. 163. The above quo~tion. hm1evcr.

IIA fraudulent enlistmont is still an
enli8t~ent. and a nan so enlisting may
be tried by court martial."

is subject to a modification just in regard to trial for the offense
of fraudulent enlistment; cf. A.. i. 54 and AGU 22(b).

(2) Neither Army nor Navy legislation. existing or prop~sed.
extends to persons discharg6d or othenvise separated from the
service (except in case of A~ 94 and AGN 14, the Navy proposing
to abandon this exc&ptiona1 jurisdiction). Cf. General HoovEr's
COlllr.lonts in Subcommittee Et:urings on H.R. 2575 (110. 125), pp.
2131-2133; also 18 USC 652; and (1947) 35 Gao. L. J. 303-27.

2. Cadets and Uidshipmcn.

a. It might b~ advisable to add cad6ts ~nd midshipmen to th~

catalogub of persons subject to military and naval law in the
~GAS draft. It is not too clear whuther they would fall under
"persons on active duty in the armed servic~s."

b. The US1~ Regulations do not s~em to clarify that midshipmen
are subject to the Articlos for the Government of the Navy; it
may be that the new edition of the USNA Regulations contains
portinent provisions.

3. Army and Navy Nurse Corps.

a. Under Soc. 109 of tho Army_Navy Nurses nct of 1947 (P.L. 36)

tlexcept as othbnvise specifically provided.
all la~s r.ow or hereaft~r applicabl~ to
male co~ssion~d officers of the Regul~r

Army • * .. shall in like cases b~ opplioab10
..... to ~omrwissioned officers of any of
the corps Established by this Act. * *."

Sec. US of th~ Arrn)o--No.vy Nurses Act co:-,tflins a similar
provision in regard to reserve nurses.

Cf. also Sec. 28 of hTmY R~gulations No. 40-20 of 22 April 1948.
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b. Title II of the hrmy-Navy Nurses llct dash with the Navy
Nurse Corps. which is establisheq 8S a Slaff Corps of the
United States Navy. See. 210 of the hnmy-Navy Nurses hct
adds a Title VI to the Naval rteserve hct of 1938 dealing
with the Nurse Corps Reserve.

4. The reserve force a on activa duty, etc.

a. The 4G~S grouping of th~ serveral reSErve categoris s~cms
to be pr~ferable.

b. Sec. 12 of the S£.l!:,ctiv,-, St;rvict;. .1Ct of 1948 and i"': 2 (8)
S6tm to differ as to the time a selectee becomes amenable to
military law. Under A' 2 (8), a B~lecteE ~ould be amenable;
but under Sec. 12. he has to be an inductue before he is
amenable to military law. The proposed n~val legislation
o.nd the H.Gi"s draft do not cover this itcrr. expressly.

5. Jurisdiction over spies and other persons guilty of a violation of the
law of war:

a. The J"rmy jurisdiction is much broader a.s .,,:i' 12 gives courts
~rtial concurrent jurisdiction with military tribunals to try
an~ person for violating the law of war. Tho naval legislation,
ext.ting and proposed, does not go so fnr.

b. Hrmy and naval laws def'ine the offense of spying. It has
be~n doubted whethGr such definition could est~blish 0. deviation
prevailing over the international-law definition. 31 Op. htty.
Gen. 356, 1918, modified by 40 Op. Atty. Gen. No. 54. cr. u.s.
ex reI. ~essels v. McDonald, D. C. N.Y., 1920, 265 F. 754.

6. Dischargud persons remaining amenable to court-martial proceedings for
frnuds against the government committed while in the sorvice:

a. Noto General Hoover's statement I "Tho Fedoral district courts
would not generally have jurisdiction, as I understand it, unless
the offense were committed in the district, or on the high seas
or on our ships in harbor." (p. 2031, Subco11UTl.ittec Hearings on
H.R. 2575 (No. 125) ).

b. cr. Flannery case, 69 F. Supp. 661, denying constitutionality
of this court-martial jurisdiction.

c. avy bill deletes court-martial jurisdiction over such persons
aft~r separation from the servic~ as unnecessary in view of
jurisdiction of federal courts; cf. 28 USC, 1946 ed., 102, re­
enacted as Title 18, USC, i 3238 (P.L. 772). Federal venUe might
be ncended ir insufficient. In r~gard to the underlying offenses,
18 USC. 1946 cd., 80-88 (Titl~ 18, USC, § ! 281 et seq., 371 et
seq., 641 at seq., and 1001 et seq.) contain ample provisions.
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7, Officcr$ gi~~l;~eq in time of war by order of the President:

u. The .~rmy does not Sl;:t;ffi to favor :I. right of such person to
dO;lrt1:.lnd court-m:lrtial trial. .~my md n~v:lI laws omit to provide
for any period within which thu officer \rould have to file
his request by pain of losing his right to trial at all.

b. The I~GnS dr<lft m<:.y offt.r the b·~st solutiJn (also uniform
Dethod in reg~rd to officers so di5miSS~O &no offic~rs droppsl
from thG rolls).

c. Th6 st~tutory prov~s~ons forbidding
officers etc. should be reconsidered.
d:.l.tions propose

re~ppointment of dropped
The further ntlv· 1 recommen-

(1) to delete tht;.. sE;;cond tlroviso of Sec. 27~ .•rt. ~O, page 21,
lines 24-25. of th~ Bill, which proviso would r~oncct thE;; second
proviso of existing ..i.GN 36 as ame ndl,.d by .i.ct of 2 -ipril 1918, ch.
39, 40 Stat. 501. 34 USC 1200, a.t. 36;

(2) to repeal Sec. 1441 R. S •• 34 USC 221; p~ge 25 of the
List of Proposed I'IJ;';cndments to H. R. 3687 :.cd S. 1338 of 17
May 1948.

Corresponding .• rmy provisions may be found in t.i.ilib.ry La:'/S of
th~ United Statbs. 8th ed., 1939, p. 143. no. 311.

8. Civilians

n. ~ccompanying the .umy or nuval forces: The naval legislation,
l,lxisting and proposed. controls only civilians overseas while
th<:l .~rmy legislation controls civilians, in time of '1W.lr, \'/hen
accompanying the armies in the fiold, within und without the
territoriul jurisdiction of the United St~tes.

b. \jithin o.n overses.s ureu lel.ost;Jd to the United States nnd being
under the control of the Secretary of the i.'j'Avy; The nrmy has no
corresponding provision. But ~~i 12 m~y. in effect, subj~ct such
persons va court-martinl jurisdiction.

9. Persons in cont€:mpt of court: :.Gl~ 42 h~s not boen interprl:ted to allow
punishment of civilians by court martial; but J~'.• 32 has bE;en so interpreted.

IV. Reco~,cnd~d Provisions

1. The J;.GN draft of 17 Uay 1948, ••rt. 5 (u), S~cond, proposes to add the
following cs.tegorics of naval r~serv~ ~ersonnel to the reserve categories
na~ subject to co~rt-mQrtial jurisdiction:

(a) "whcn in possession, custody, or control of any classified
r::tat.. ri 0. 1 ;
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(b) "when havinb received knowledge or control of p.ny cl'lssified
inform:.l.tioni

(0) !Iuhen chargbd with ~ viol:..lti ,0 of ony lew, ord~ri rl;;gul~tior..

or custom concerning cl...ssified nu:..teriul, '" '" .,11

2.•~rmy jurisdiction sh~ll extend not only to p~rsonnel of the ~~dic~l

Departffidnt of the Nuvy serving with Uarin~s d~tQched for duty with
the ..rr.ry by order of the President but o.lso to any othL.T no.vul pH sonne 1
sElrving wi th :":.trines so dctJ.ched: n.G~: draft of 17 lJ:...ty 1348. hrt. 7.
There is no l~bislation. existing or proposed by bill, ~nich would
give convening uuthoriti~s of n~val courts m4rti~l corr~sponding jurisdic­
tion over .•rmy personnc;l deta.chod for duty wi th n~v~l units.

3. Extending 18 USC 970. (Title 16. U. S. C. § 1383, cff~ctive 1 Se?t. 1948)
to n3val ureas and tones end providing for court-~arti~l jurisdiction
over persons who vio1~tc th~ provision so cxt~nded outside the continental
limits of the United Stat~s. (Under consid~rution.)

4. The Coast Guard bill (H. R. 8360, 80th Congress, 2d Session, to r~vise,

codify, ~nd enuct into lau, Title 14, U. S. Cod~) proposes to continue
the existinG principle (i.e., subjecting Co~st GUArd ~~rsonncl to n~val

l:lw when 0pdr~ting as r. service in the Ibvy (6 4 (f); ~s to dt::.tails,
cf. Ii 571); but Ii 3 of th", bill expands th\::o conditions undbr which tht:
Coast Guard lTl:ly be mr'-db .:l s",rvice in th61 tJavy by providing: "Upon the
declaration of wur or when the President dir~cts. th~ Coast Guard sh~ll

operate as n service in the Uuvy, ..... '1 (cr., tiS to existing law,
14 USC 1 and 3.)

J.E.C.
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Uniform Code of Military Justice

Subject: Types of Courts-Martial

I. Army Provisions

1. .~rticles of ;ar.

"ART. 3. Courts-Martial Classified.-- Courts-martial shall be of
three kinds, namely:

"Fi rst, general courts-martial:

"Second, special courts-martial; and

"Third, summary courts-martial. It

2. Manual for Courts-t~rtial.

No comm.ent.

3. Public Law 759--80th Congress, Chapter 625--20 Session

-~ No change.

,

•

II. ~ Provisions

1. The A.G.N. contain no .l1.rticle corresponding to 1\. .. 1. 3. The
three types of Navy courts-martial are referred to in A.G.~. 38,
General, h.G.N. 26, Swa~ary Courts-Martial, and h.G.N. 64, Deck
Courts. Various other hrticles scattered through the Code prescribe
menbership, jurisdiction, etc.

2. The proposed amendments to the A.G.N. define General Courts-
lJartial in a.G.N. 24 (a), Summary Courts-tmrtial in ~.G.N. 18 (a),
and Deck Courts in t~.G.N. 16 (8.).

III. Differences

1\. 'I. 3 classifies three types of courts-martial, i.e., "General ll
,

lISpeciallt, and "Sur.lr.lary" h.G.N. 38, 26 and 64, as proposed, provide
courts-martial of substantially equivalent jurisdiction, but the
courts are titled, "General II , 'ISummary", andllDeck Courts", respectively.

IV. Recommendation

No good reason eppears why ~.~. 3 should not be combined with
n ••• 5, 6, and 7, which prescribe the composition of 'the three types
of courts.
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Uniform Code of Milit£rv Justice

S'J.l3ject: ~ho Hay Serve on Courts-Marial. A, I'!' . 4

I. Arc;" Frov'. sions

Articles of 1.far_

"AS:'. 4. Fha !:ay Serve on Courts-r~8rtial.--All officers
in tte militar~ service of the ryn~ted States, a~d

officef's of the ?:arine Corps Nnen detached for service
\i1 tb. ti:.e Ar~t by orde-r of the ?resident. shall be coo­
petent to serve on courts-~artial for the trial of any
-persons ""'ho J:lP.y 18\o-f1111y be broa::b t bef')re such courts
for trial. When aDoointi~ cOlrts-=artial the D~~ointing

autn~rity shall detail as men~era ttereof those officers
of the co~~and who, in his QUinion, a~e best qualified
for the d'lty b~' reason of agE'. training. experience.
and judicial t~mperernent; and officers havIDb less than
t\oJO "ears' service shall not, if it can be avoided
without manifest injury to the servic~, be appointed
as me~bers of courts-martial in excess of the cinorit~

l!I.eobe::-shi1'J thereof. II

•
•

G. Public Le.'~ 759 (80th Coneress)-

".:\mendmEnt to Ata. 4. Pho t(f!Y Serve on Courts-t.:artial.-­
All officers in the rnilitnrv servicE' of the United
States, nnd officers of the 1~(1rine Corps \"hen rletached
for service witn the Ar~v bv order of the President,
shall bt: comp€tl?!lt to serve on courts-r.l.E1rtial for the
trial of <'nv lJE'rsons '·rho mflV Ifl.~·,full:v be brouE-ht bef0re
s\1ch C"'.lrts for triE\l.

nAIl ,-arrant "'fficers in the flctive l;111i t£"r" service
of the Fntted States E'...nd ...:arrnnt offiCErs in tt.e
active military servica of the Harin,; CorT)s '-hen de­
t(lc~.d fo'!" service wi tb the Arza.v by t)rder of the
President, sfu~ll be c~D~etent t? serve on general
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and snecial courts cc-!'tl(>! for the trl~l of l'e.Trant
officers end e~listec ?ersans, And ~ersons in this
categorY, shall ~e detn~l~d for such service ~hen

deemed pr~per by the a~polntine eathority.

lIZnlist d Dersons in thE' l'ctive cHi tt'ry se;tvlc€ of
the United st~tes or in the active ~11iter7 service
of the K~ri~e Corps when d~tnched for servic~ ~ith the
Arm.v b" order of the President, ehnll be co!:!petent
to serve on gene~cl ~~d s~ecinl courts oartinl for
the tricl of enlisted persons ...·hen rEqu'~!1'ted in
writing by th~ pccused nt any tice prior to the
conv.::n1n5 of the court. "ben so requ,·st€d, no
enlisted "><'Tson sht'll, ,.,i th')~t tis consent, be tried
b'r l' court :he "I€i:lber-shi'tl ')f ,,'h;ch dors not include
enlisted persons to the n~~ber of at le~8t on~ t~ird

of the tott>.l :lemOerShip 0:" th" cO;lrt.

"When c.ppointing courts-:"1.?rtil"'.l the l";Jpointing v.uthority
s~~ll detnil ~5 Ce~'?'5 thereof those officers of the
conmrnd cnd when Eligible th~se enlist~d persons of the
cOr.tjj.-~nd wt1o, in his ol')inior:. c.r;,:, 'l£:st qunlif;.l'd for
the duty by r~~son of 1"68, tr~in1ng, ~xpericnce. ~nd

judicinl temp£:ranent; and offic~rs nnd enlisted l')ersons
hr.ving less tnnn tHO yerrs 1 service shC'.l1 not, if it
cv.n be nvoided without ~nifest injury to th~ service,
be ~u~ointed ns memb~rs of cou~ts-mrrtirl in excess
of minori t·, membcrsltip th.::reof. :Po p rson shf'..ll be
~liEible to sit :,s ~ nemb r of ~ gener:'l or special
court-r:1,l".rti."l "'hen he is the nccus(r or n wi tness for
the prosecution. II
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II. N~vy Provisions

2.

ArticlES for th~ Governoent of the I~vy:

"Article 39.--A gener~l court-~~rtinl shr 11 consist of not
~ore th<n 13 nor less tb~n 5 co~issioned officers ~s Dewb~rs;

l'..nd E'S l:,"n" officers, :not exceeding 13, t's crn bt-' convened
without injury to the serricc, shnll b( sQ~oned o~ ever,y
such court. B~t in no c~se, ~here it c~~ be ~voided wit~out

injury to tnd service. sh~ll co~e t~"n on~-hplf, ~xclusive

of the ~resident, be junior to the officer to be tried.
The senior officer sh~11 ~lwnys ~rcsidc ~nd t~~ others
61"..<"11 t:-':~e ~l.~ce ;";.ccordint; to their ~~nk.n

r~ ':-1 Courts rnd Boards:

"sec. 346. Personnel of court .--:::::ccpt in c:'s s \...here officers
of th. r~w of 11 outen"nt in the :t"vv f'nd c1".pt"in in the l·:arine
Corps, o~ ~bov~, ~re not ~v~il~bl , th~ circ~~st~C€S of which
s~~ll be renort~d to ~b~ 6rp-rt~ent by ~he convenin authority,
D-' of!"icer shrll be or~.·rcd "os ~ "enber of ,.. /":-en rnl court
~~rti~l ~ho is below thd r~nk of lieut,n:-nt in the ~~~j or
c(lnt~in 'n t,lle I:prine Co70S • In c·~se ftn officer is to be
tri~d, t~e 39th A. G. p. requirrs t~rt, ~xccpt wh~re it C"D
not be ."'.·..oided '"'i tho".lt injury to t~e ser-rice, fl.t lenst onc­
h~lf of the ~enber6 be senior to the P£cused. As n D~tter

of policy in such ~ c~s~ 1"11 zho Id be s~nior. The conve~ing

~uthority is justified in dcp~rtin~ fran this r~le only
under the nost unusurl circ~st~nces. It is the nolicy of
the ~~rvy Dl'':><~rtl!lent to require the pr, sident to ba a. line
officer.

In detniling officers for tr.e tripl of ~ stnff or
mnr1ne officer it is proper, if the cxibencies of the service
pcrnit, thrt nt le~st one-third of the court be conposed of
office~s of the s~~e corps rs nnd senior to the person to be
tried .... ' ......•• 11

3. Pronoscd Nnvy Bill

(Adds no p~rsonnl qurlificrtion of ocmbers.)

III. Differences in Provisio~s

1. The Differences

•
( 0) Tr"ining, 2Xgerienc~, Service

The rUended hrticl~s 01 ~~r s~t up q~~1ificetions

of ~ge. tr~ining, £xnerifnc~. ~n~ j~dicipl teo­
pFrp~cnt ~nd t~o yenrs' service. By th~ neCessity
of ~ctuP1 nr~ctice,these qu~lificf'tions ~re nerely
dirt'ctory.
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The Nnvy regulatio~s set up st~~d~rds for b~nernl

court&-~~rtinl ~d deck courts in terms of r~nk.

the icplicntio~ being thnt such officers ~va

greater experience n~d tr~inir~ rnd nre more
mnture.

(b) Enlisted oen ~d wrrr~t officers

Under the f'::\-:1d",d Articles of ITrr enlisted ::!t;n t!.re
~llowed to sit O~ b~nerrl pnd s~ecial courts-~~rtinl

in tht trinl of n~ enlisted ~~n if th~ pccused so
requt-sts in writing orior to the conv(ning of the
court. If so requ~sted. rt lef'st on~-thlrd of the
court oust consist of enlisted persons. Rowe~cr.

no enlisted w~ Is ~~r::litt{d to b~ n ::lenber of a
courts-o~rtif'l tr,~ing ~n enlisted non in the sane
co~~~ny or sinil~r unit.

The Fnvy Art:cles rnd rcgulf'tions do not pllow
enlisted oen to sit cs ce::loers of co~rts-n~rtinl.

The er..:;nded Articl.s of If"r ('I1so rIlo'" ,"·~rrt'.nt

offic<3rs to 0<2 !:Ie::Jbers of gencrfll r.nd sPLcipl courts­
nnrti~l for tee trirl of w~rrflnt officers ~nd en­
listed ~en when dee~ed ~ropcr by the pn~ointing

f'.uthori ty.

The Fav\, r~guintions ~llow co~,iBsioned w~rrent

officf'rs tn 5i t on ~Wo1'1J"r" court'.;-mt'rtial only.

(T!1c Art:'l;jT nv 5 no II conni saion(·d n \'IRrrf'l". t officers.
St~tus of Flight O.IS in Air Force?)

2. Discussion

(n) Tr~ining. Ex~erience. Service

The Keeffe Report (dc<,.!inG Ni th lolnvnl Generel Courts­
marti:>l) st:>tes th~t the onlY present requir&ment
for eligibilit7 to sit on ~ general court n"rtial
is thf'.t the nembers be co~issioned offic~rs nnd
of the ~"nk of lieutennnt or higher if nv~ilnble.

(PAR. 2. p. 47-48). rrSitting as E' ~eober of n
court ~~rtipl is onE of the Most serious E'nd soleon
duties whic~ ~n officer c~.n ce cP.llec u~on to parfor~.

It is the tredition of the $ervice th~t only those
officers who pre best qu~lified b~' reason of ['ge •
tr~ining. exp&ri~nc~. nn~ judicinl tc~er"nent should
be detl'.iled to courts !:lArtinl. It ",('.S nL.lost inevi­
t£\ble, howey r, th.... t d:lring ",nrti::le 1!I~n.v incX!J",rienced
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officers should h~ve been appointed to courts. An
officer who COO~6 to r. court with r lioited n~vnl

bnckground, no knowledge of the law, ~d little
exueri~p-ce in hu~~n rff~lrs c"nnot be expected to
o:Il'ke (l good court !:leoblOr. ~reither cpn it be expected
th~t officers ~~ssed over for proDotion ~~d ~~out

to be retired ~ill ~~k€ good court ~embers. It is
doubtful ...·:lethF:' this situt'tlan hrs been gr';:fI.tlJ
(lilevi(lted oy the ter~i~~~ion of h05tiliti~s. T~e

post-w~r Ycvy is still large; it still includes l~rge

nunbers of officers without specific trr.ining in law
nnd uit~ linited experience in r.~inisterir~ discipline."

(PAR. 2 & 3, p. 49). (c) Service: "Another step
whict should be considered WQ·lld be :' requirez:tent thnt
the ne~bers. or r ccrt~i5 propo~tion of t~en, hnv~ ~

oinicun neriod of service. Prcs~nt npvnl lmr docs not
cont~in such r require~tnt in ~~ceti,e, not byex­
press provision, but by virtue of the rule th~t court
!:lcnhcrs be of the rr>n',: of lieutenf'.nt or hig~€;r. In
prl'.cticoO! this fJef'nt, i71 t..'1e R,.gul.f'T }TI'V:' ir. tLJ.c of
pCf'.ce, thrt officE-rs :.trd ~C'd fit lerst tE::1. yerrs'
co"issioned service befo~e they w~re eli6ible to sit
on courts. ~!ean"'bile ~h~" h"d been getting cou~t

nnrti~l fxperience oy l"ctl:1.g f'S dcf~nse couns(l ~~d

I'l.S judge f'.dvocf'te. 3ut durin,;.. thr ... 'r,r, ,",hen te~:oor-ry

'Oro ~otions were relf'ti~'el" r~Did f'nd nr.ny officers
hnd recciv~d direct co~:issions f'S lieutenl"nts, this
rule did 'lot onerf'.te :',5 it hrod in n€.t"ceti::le. Conse­
quentlv, mr'Jl.V officers s..,t on courts ,,'ho hr.d hc.d very
little service ~nd no ~rcvious court nrrtirl experience.
A servicp rcquir.an.'nt Nf'S introduced in the Ar'!':JY
systcn by the 1920 rnendnpnts to the Articles of
Wrr. Article 4, <"S t'.::Icndcd, 'Orovided thf'.t "officers
hrlVing less thf'n two yo~.rs I service shnll not, if
it c<'n b~ rvoided ~ithout ~~ifcst injury to the
service, be ~ppoint8d as ncnbers of courts-~nrtiel

in eXCess of the r.linori t·, i"le~bership th<:Jreof. 11

It '.lUst be <'dr.litted thrt the requirencnt WflS fre­
quentl~· not net cllfing th~ "If'f I rpp,"'rcntly beep,use
enoug!~ officers "'i ti: the requ'red period of service
could not be found."

(P•.ul. I, '9. 53). liAs previousl" indict'ted no officer
below the f~nk of lieuten~nt 1s 'Oeroitted to sit on
n naval court ~rrtit'l. The con~l€t€ exclusion of
lieuten~ts junior ~r~dc t'nd of ensigns seeos hardly
necess~ry. The i~portnnt consld(rntion Is thPt vhnt­
ever ~olicies of this n~tur~ ~re ndo~ted be so frcocd
es to insure t~t c<;~bers of rnn~. jUdgnent, pod ex­
perlfnce sit on courts C1t'rtirl. 1l
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The Board reco~ended:

(1) All naval officers be r'quired to take a course
in naval lew.

(2) A wlnin~ of 2 years l service for we~bers of courts­
~~rti~l. in tine of ~cr as well ~s in peece.

(3) Prospective ~ewbers ~e requi~ed to ~tt(nd a
prescri~ed ~~ber of trlcls for nurposes of
instruction.

(4) ?Urther stud..... of the ':lri:s.:r.t :r>rovision "1('king:
lieutenants junior graA rnd enslena in~lifible

to sit on 6enerel courts-~~rtinl.

It is elso pointr;d out t~~t n~ne of these
reco~en~~tions ~eq~ r~ st~tutorl i~~le~entR.tion

but coul~ be put into ffeet pJL~inistrr.tively.

In rcgt'rc1 to ~u:.\...:!r_ry courts-of'rtif':l (AI7;}"). the
V~3derbilt Connittee recon1er.de~ thf't s~~.,f'ry court
officers should be selected fro~ cr.pt~in or officers
of fiel~ ~r~ne, if ~vnilnble, ~~d thr.t selection of
junior officers pnd i~~xperienced offic~rs for this
purpose shonld be nvoida<!. This accords ....1 th the
present ¥nvy practice in selectinb deck court officers.

Thus t!1e Kaeffe !Ior-rd rccom.:1e:lMd qu...",lific"\tions
for !Tnvy speci~l ~~d gener~l courta-~~rtial si~ilur to
those of the Arny, while the V~~derbilt Co~~ittee

r:lt'.de recor.\:n~~~l1.tions for eelcctiIlt;. Arn..v sWJ;lnry court
officers, si~ilrr to the qualifications prncticed in
selt:cting ITavy deck court )fficers.

(b) Enlisted n~nbers.

The Vr..nclerb'lt Cornittee (lfr r Dcr:wrt!,Ent Aet.visory
Co·::~ittee on l4ilit!'.r'f Justice) Ml'~.e the following
findinb as ,e6urds enlisted n~obers of courts­
DP.!"tials:

(?1L~. 3 p. 12 V~~d~rbilt Co~ittee)-_nquc~ifi~d

enlisted nen should ~€ ~libible to serva ~s ~~cbers

of ~~nert'l ~nd s?~ci~l courts-nertiel ~nd should
be ~~~inted thereon to the extent t~~t in the dis­
cretion of the nppoin~iD€ !'uthori~v. it seeDS desir­
p.ble to do so. Ne ree.Ii ze the. t teere is n shr·TP
division of opinion on th~ suoject. Th· gene!"als
t'~d coa~issioned offic~rs generelly rre divided
as to the dpsi~abillty of the ~ro~osnl, while a
urenondernnt o~jority of th~ enlisted ~~n f~vor it.
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Those opposed to it contend th~t since the nove~ent

of q~~lified ~n in the Ar~y is up¥nrd. the appoint­
ment of enlisted nen will lower the q~litJ ?f the
courts ~~d give rise to person~l antagonise and
recrininntion in J..r:,:,.y units \-'hen e:nlhted nen lY'.rti­
ci~~tr in th~ conviction ~~f s~nte~ce of their
fellows.. I,-e think, ho\·J€ver I throt SO>:l8 inprovc:::ent
of the :::OTp.le of tlle enlisted i:leJl nr-y follo',' frO::1
increusing t~elr knowledge o~ the: functioni~ o~ t~e

~r~v syste~ of j~stice, their confidence in its opera­
tion pnd their feeling of respo~sibility for the
enforcenent of ;'rny disciplin,:.n

(PAE... 2, 3, & 4, !J:. 53-4). "Enlisted oen as Court
Me:::,ers:-- This is ~ro~nblv the cost controversial
question which :-.ns r>.risc:t in cO!l!1Pctior.. ...·ith proposed
refo~s of the court ~~rtipl systen. It i~ not
necessl"ril~' the ::lost :!JI)ortant. It ::'lust be l'6itted
th~t, on the avernga, enlisted nen, both in the A~v

ll.'ld in the Navy, hr:e 10:. ss experience, educntion, find
trrinir~ t~~ co~issionec officers.

"But the question cl"n~ot be lightly dis~issed. It
nUDeArs that ncny enlisted ~en. at le~st in the
Ar~. feel t~~t it is unf~ir for th~n to be tried
before courts conposed of officers. A gr pt denl
of -oublici ty hr..s beon t, iven to this :!II". t ter. ('..tid it
is proJnble th~t ~ l~rbe section of the public
stl'1res this vito'·). Of cours, • P. good d':::lll of this
criticisn hns co~e fron G~list€~ ~cn ~rnften into
tho service ~,urinb the I'Iflr. ~1ith the return of the
pt:l"_cet ine lTCV'J to E'" vo lunteer Jesi B, it Cl\.'1 '::>e
expected thnt criticisD from this source will ce~se.

RTh~ uroposf'l is not ~ new ana.. I~ 1819, i~ Engl('~d,

('0 f'no~ynous p~wphlct~er suggested thrt ~ jury
be introduced, consisting of twelvo offic~rs in the
case of offic.ors beint: tried :m~. of tl!relve non­
concissioned officers in the c~se of other rpnks.
Almost tt.e S<'J':lC rcco::n.:lndrtion WI'S made in the
,:linority report of the j3f'r Associfltion CO!rlittee
which invfstignted the ~rqy co~rt Drrtif'l systeD
l'iter the lo.st wnr. 11

(PiL'q, 2 p. 56) .-IIThe Rouse Connittee on Milito.rJ
Affp.irs in its recent report on ~~c f'dninistrption
of ~ilit('r~ justic~ by the ~rc~ ~~~ r~co~~endad

that the Articles of Wrr ~e ~~on~cd to provide thrt,
at th~ _lectio~ of the ~ccused. on~-thlrd of the
court I;lcoboars sht".ll be enlist ... d nen. The ~r~· bes
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expressed itself rs not o~~osed to this chrnc~. if
sntisfied thrt the uublic ~~d enlisted nen gcncrrlly
really desire it. 1I (This r.,.co;';l.'l'lcnnl"tion h<ls been
ndo~ted in the l"~ended Articles of W~r. P. L· 759,
sec. 203).

(::AR. 3, p. 58, p. 59, P.:'.lL 2, p. 60)_1110 f1".ct, it
is possible tt;t enlisted ~en aittino on courts juCbe
tl-.etr fello~' soldiers OOTe severe Iv thrcn officers
do now. Such ~ ft~r he.s ,cen ~xpress~d by ~t le?st
one writer, spanking of t:.~ pro~os~l to introduce into
the British systen r jury of twelve non-cannissioned
officers for the tri~l of ~~ enlisted Lnn:

"As for t:'e ~en. ~ wors~ s~estion could
h..~rdly be ::)....~e. }T.e.c.ls l'.re the "',:,.c\{­

bone of the Arwy, ~ut on ~oints of dis­
cipline triey pre f~r less li~cly to
lean in the accused's f~vor thnn e court
of officers is. This is not to s~ they
would ever be delibcr~tely unf~ir; ~ut ~n

unconscious bi~s in frvor of discipline
woul~ be ~~ost enev1tcble."

tlThcre is oust Dcr1 t in this point of viOl. Certninly
few enlisted men woul~ vollmt~riLv cho~sc to be tried
1~' f' court cOl1posed entirely of first serGeants or
chief ~etty officers.

tlThere nre otl1cr ir;roo:"tnnt con6i~.er[',tions here. In
the l~!'v;V frr nore t~!l in til£> Arr.lY c.nlistcd oen fire
thrown tobethcr for lor~ ocriods of ti~e. Serving
together on P vessel tho v develop 0 feeling of
cOr:Jrnc.eshil) ~'hich, to sPy the lrpst, is hf'rdly
coo~~tible with their sitting on cou:"ts for the trial
of ench other. The situntion is entirelv different
froo tfu~t of tr.e civilirn cri~inf'l tri~l. where the
dEfend1'.nt is unknO'r1fi to the juror .-.nd thc'! to hin.
Furtherr.lore, it is the officer \-,ho t:.ives orders and
enforc~ s discipline. It is th, co:rp.ndinc, officer
who ~~inisters disciplinr-rv punishn~nt et r.k~st.

If this relptionship is to bE ~~intnined, and of course
it oust be in f'...7J.y Ar:ry or l1'l'vy. the prtsencc of en­
listed ~un on courts mr:"ti~l urese~ts certRin re~l

difficulties pnd pno~nlies.

n~he whole question ceservEs far ~ore c~reful and
thoughtful consider~tion th~n it p~s thus fer
received. It CUSt ~e consid~red in th~ list of
the post-iII,r ore;snizl'.tion of the l'P.vy Met the
c~~€s, if p~, ~hlch ~oy be ~~~ in tee offic~r­

enlisted O~ relrtions~ip in response to criticiso
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of the so-celled IIc<,ste s··"'teo. 1t It r.ust be ""eighed
in the light of the no~cr which the court ~rti~l is
to exercise, its sentencing power for expople, p~d

the final solution ~ust be soUSht in the de~~~ds of
true justice, ~nd not on grounds of expedience.

lilt. des'")! te these vi.::ws. enlistee. rJ,;n l"re to be ellowcd
to serve on co~ts nrrtiol. thpy should of course h~ve

ce~tain DinloUJ requircocnts, snch rs n hibb school
edue~tion or its equivc.lcnt, ~n~ pt l~: st t~o yccrs
of serviCE. Furthcr'"'or'. it sho:.lld 0' o~tionlll wi th
C~ ~cc~sed enlisted o~~ to ~S~ tl~t 1'. full ~inority

of his court be c~onos~d of ~nlis~ed wen. On this
or-sis the 0,,>1n10n is ventured t,h.r.t fer' enlisted oen
would request it."

The Keeffe BOl1rd Reco;'lI :ended:

"3CC~~lse the 30~re ?eliev~s it is Abninst their
own JEst interests, E~listed ~en should not ~e slloved
to sit on nnvC'.l courts oartirol but thl?' problec sho1.tld
be studied further by the Advisor~' Council in the light
of the reco~~endntion of the Rouse Co~ittee ~nd the
nttitud~ of tha .~~. However, if it s~oule ~e decid~d

not to interpose any o'jection to enlisted oen' serving
ns n full ninority of the court if they wish to do so,
it sho~l~ be insisted:

(a) Thet such onliste~ men r~ve certain r.1ini~un

qurlificf'.tians, such ('.s (' hi~'h school educa­
tion or its equivalent, pnd at least two
years of service, r~d

(~) Thpt the ~rescnce of enlisted men on tho
court should ~e optiont"l with the accused
enlisted nrn nnd should not ~e in excess
of r'. full ninori ty of the court. n

The Chanberlin 3il1 (S~n~t~ 3il1 64, 66th Con~ress.

1st S~ssion, 1919). provi~~c in trirl of enlisted cen,
three Dc~bers oi gener~l co~rts-n('rtir1 be enlisted nen
nnd anl:: I {' rlco')er of {' s~A'cirl cOllrt-n."rtif'.!. The Anerican
Bvr Associrtion opposed this provisio~ on the &ro~~d

that enlistp.d neIl. considtred their officers t!,s l1trustles
of the l~w" ~~d on the wholo trusted nnd respected the=..

Th· Keeffe re~ort points o~t th~t :cw enlisted nen
would voluntrrily choose to be tried by P. court cocposed
entirely of first Se~6€nnts or cr-ief ~etty office~s. The
nnended Articles of War bar n~ enlisted oan fran sitting
on n court tr,ying an eclisted nan fro~ the sane coopany
or si~ilnr u.~it.
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It riso has been objected thRt n~vel ~ersonnel. serving
together on n vessel develop r ~eelir~ of cOwradeship which
is hrrdly cooJk~ti~lc with their sitting tri~l upon one
another.

Soce witnesses ~efor~ the V~~dEr~ilt Co~~ittee st~ted

thll-t enlistee. !:'.en on court6-I:'2rti~1 ,,'ould be l:'U~jcct to
d?:llnetion.

Neither t~e firl:'t nor secvnd 3~11~ntinc Report nor
the McGuire Report consider~d e~listed u~n ~s oaobers
of courts-~~rtial•
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In hearings before a sabco~ttee of the House Armed
Services Comoittee, the vy', Judge Advocates Association, AVC,
and M~TS approved the portion of the proposed bill making
enli3tcd men co~petent to sit on general and special courts­
nartial, although some thought it should be r.l.andatory instead
of oro'"'!h;sive.

The Committee raport stated (H.R. Re?ort 1034):

IlShould enlisted men be authorized to sit ::\::;
members of a court martial in the trial of other
enlisted men?1I

lIThe 'ar Department agrees that thoy should,
at the option of the appointing at:.thority. Our
committee agrees that t:1UY s~.ould, at the option
of the defendant and hac amended (Article 4) ac­
cordingly. 17~ seriously doubt that the inclusion
of en'.isted men as m;;..r.lbers of thr:- court will-bene­
fit cn2..btcd n.Jn who arc defenda~t.5, howevor, the
choice is properly a riGht 0:: the defendant. Once
having exercised that right he must assume the
responsibility for the results of his choice."

,..-,= I.. - I

A. '1. 4
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ADDENDA

Uniform Code ££Military Justice

3ubject~ ~iho May Serve on Courts--Marines etc.
AGN 45.

I. ~ Provisions

See C.S., A. ~. 4.

II. ~ P~ovision8

1. ~rtic1es for the Government of the Navy.

1I.~T. 65. Courts Ill!1rtiali officers of auxiliary naval forces.-­
llhen actively serving under the Navy Dt;lpartment in time of war
or during the existence of an emergency, pursuant to law, as
a part of the navel forces of the United States, commissioned
officers of the Naval Reserve, Marine Corps Roscrv~, Naval
Militin, Coast Guard, Lighthouse S~rvice, Cocst and Geodetic
Survey, and Public Health S~rvice are ~mpowcr~d to serve on
naval courts martial and deck courts undGr such rogulations
necessary for the proper administration of justice &nd in the
interests of the services involved, as may bo prescribed by
the Secretary of the Navy (Oct. 6, 1917, c. 93, 40 Stat. 393;
July 1, 1918, c. 114, 40 Sta.t. 708; Feb. 28, 1925, c. 374,
Sees. 1, 28, 43 Stat. 1080, 1088).tI

2. Proposud Navy Bill.

"ART. 45.

''"I'ihen actively serving under the Navy Department, pursullnt
to law, as a part of the naval forcos of the United Stntcs,
commissioned officers of the Nav~l Reserve, MDrine Corps Reserve,
Coast Guard, Coast and Geodetic Survey, and Public Heelth
Service, ~nd oth~r organizations s~rving as a purt of the naval
forces of the Uni ted States, sh,-ll be eligible to serve on
naval courts nartial end fact-finding bodi~s."

III. Differences

See C.S., A. ,1. 4.

IV. Reoorernend~tions

None.

FEL-l
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Uniform Code of Milltary Justice
Subject: Number of Members A;:i. 5-7

I. fu:3! Provisions

1. Articles of ",-jar

llAR'i'. 5. General Courts-l.:.artial.--General courts-martial
cay consist of any nunber of officers not less than five."

11 ART. 6. Special Courts-i.I3rtial.--Special courts-martial
may consist of any number of officers not less than three. 1I

"AId'. 7. SUJlIl'IB.ry Courts-Martial.-A Suomary court-martial
shall consist of one officer."

2. Public Law 759-80th Congress, Chapter 625-2D Session

SEC. 204. Article 5 15 amended to read as follows:

IIART. 5. QD;E.i1h.L COURTs-t:ARTIAL.-General courts­
martial may consist of aI\V number of ma'llbers not less than
five."

SEC. 205 Article 6 is amended to read as follows:

"ART. 6 SP:;CIAL COURTS-j,:J<RTIAL.-Special courts­
martial may consist of any number of members not less than
three. 1I

II. ~ Provisions

1. Articles for the Government of the United States Navy

"ART. 39. A general court-martial shall consist of not
more than 13 nor less than 5 commissioned officers as
membersj and as many officers, not exceeding 13, as can
be convened without injury to the service, shall be
sW'!'J!1(med on every such court. 1I

•• 0 0

"ART. 'Z7 A summary court-martial shall consist of three
officers not below the rank of ensign as members,". 0 0 0

IIAR'I'. 64 (b). Deck courts shall consJ.st of one commissioned
officer only, 11 •• 00 •
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2. Pro;>osed Navy 8ill

SEC. 29.
ao=rlcd

Article 39 is renumbered as article 24 and
to read as follows:

II J.JIT. 24 (a) h. general court martial shall consist
of not less. than five comr:rl..ssioned officers as f.1embers." ••••

sec. 19. .krticle 27 is renul':lbered as article 18 and amended
to read as follows:

IthRT. 18 (a) JI. 5U.1IIllary court !:1.artial shall consist
of three cor:rn.issioned officers. II ••••

SEC. 47.

lIJ..RT. 16 (.:-1) Deck courts n.artial smll consist of one
commissioned officer only, II ••••

III, Differences

Proposed t1avy bill cnd P.L. ?59 resolve differences excapt than all.
h~ special court oartiel may have more tMn three me~bcrs wIuIe a
1~L!.VY Sur.r.lary is lIDited to three.

IV. Recommended Provision

hRT.---. Number of Members

(a) General Courts-r..nrtiaL--(h..;neral courts-martial may
consist of any number of members not hIss than five.

(b) Special Courts-lJurtinl~Spcci~lcourts-wertial may
consist of any number of members not l~ss than three.

(c)
consist of

Swm:.UI.r'J Courts-Martial**--A
one coonissioned offic~r.

SUli1."ll8ry court-tlartial shall

* Arr.ry special or Ncvy str.unary courts-oartial.
** ..my S\.lJll,":),3,ry court-mrtial or ilavy deck court.
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APPENDIX

Uniform~ 5!!. Military Justice

Subject: Reduction of General Court Below
Five Members. AGN 27.

1. ~ Provisions

to sir-ilar provision.

II. N~vy Provisions

1. ..rticles for the Jovenu:.ent of the ::avy.

!ro siriilar provision.

2. Proposed hUvy Bill.

"ART."'21. ';ihenever a gen6ral court martitll is reduced below five
mLohers the r~duccd court nay. ~ith the cons~nt of the accused.
procbed to a final d~termination of th~ caSb b~in& tried:
Provid~d, That if the accused does not give his consent the
conv~ning authority may appoint new m~mbers sufficient in
numb~r to provide not less than five memb~rs, such new m6ffibers
to b" 5ubj£:ct to chalhnge: And provided further, That upon
the new mcmb~rs t~king their seats, the trial may proceed
aftQr the recorded testimony of each witness proviollsly
examined has been read to the witness in open court and
v~rificd by him and after such furth£r examination of the
\71 tnos B th~r(lon as l:lny new membt.r may require. II

III. DifT~r~nc6s

The ~rticles of ~ar cont&n no similar provision and
if an ~rmy genoral court-martial is r~duccd below five
mcmb~rs. additional members must be appoint~d.

IV. Recommendations

See C.S., }... "N. 5-7.

FEL-l
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Uniform~ llilitary Justice
Subject: General Courts~rtial - By l'~om Appointed

Appointed A. 11. 8

1. ~ Provisions

1. Articles of War

- Law J:cmbcr

A.VI. 8
P. 1

"ART. 8. Gen~ral Courts-!.!artial.-The President of the
United States, the commanding oCficer of a territorial
division or departccnt J the Superintendent of the
lli..litary Academy, the commanrl.ing officer of an army, an
a~y corps, a division, or'a separate brigade, and, when
crnpo~crcd by the Pr~sidcnt, the c~~ding officer of
any district or of any force or body of troops may ap-
point ga,ncral courts-rnartialj but \':hon any such cornman- •
dor is the accuser or the prosocutor of the person or
persons to be tried, tho court shall be appointed by
superior co@pctcnt authority, and no officer shall be
eligible to sit as a acmbar of ~uch court when he is
the accuser or a uitncss for the prosecution.

The authority aP90inting a gencral court-martial shall
detail as one of tho mcr.1bers thereof a law Member who
shall be an officer of the Judge Advocate General's
Department, cxc~pt that ,1hen an officer of that dcpart­
ront is not available for the purpose the appointing
authority sh?ll detail instead an officer of sorno other
branch of tho service selected by the appointing author­
ity as specially qualified to perform tho duties of
law IOOmber." The lavl member, in additien to his duties
as a member, shall p:lrform such other duties as the
President may by regulations proscribe. II

2. Manual Courts-I:artial

(PAR. 5, p•. 4, 5, & 6.). COURTS-llAIlTIAL-'-Appointing
Authoriti~s.-a. lIGcncral courts~rtial.-Thc

President of the United Stat~s, the supcrint~ndent of
thc"Hilitary Academy (except for tho trial of an offi­
cer, A. '1. 12), and the other commanding officers des­
ignated in A. 'T. 8 ma.y appoint general courts-martial;
but when a~y such coeDandcr is the accuser ~r the
prosecutor of the person or persons to be tried the
court shall be-appointed by superior competent author­
ity. (A. W. 8.)

. 'hethcr the cOI!Ir::13.l1dor who convencd the court is the
accuser or the prosecutor is nainly to be determined
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by his personal feeling or intor~st in the matter.
An accuser either originates the charge or adopts
and bccClllK:ls responsible for it; a prosecutor prO­
JX>sos or undertakes to havo it tried and proved.
S~c 60 (Accuser) in this connection. Action by a
cormnandcr l'Ihich is merely official and in the strict
line of his duty can not be regarded as suIficiont
to disqualify him. Thus a division cOIm!'liJJ1dcr m.'~.y,

nithout bcco~g the accuser or prosecutor in the
case, direct a subordinate to investigate an alleged
offense with a view to formulating and pcrfcrring
such charges as the facts may .tarrant, 2i:td may refer
such charges for trial as in other cases.

As A. ':I. 8 expressly designates those'who have author­
ity to appoint general courts-martial, it follows that
no one elso has any such authority, and that anyone
h~ving such authority can not delegate or transfer it
to another, The authority of a commanding officer to
appoint general courts-cartial is independent of his
rank and is retained by hiil. as long as he continues to
be such commanding officer, The rules as to the de-'
volution of command in case of the ooath, disability,
or temporary abscnce of a permancnt commandcr arc
stated in AR 600-20.

An officer vtho has power to appoint a. general court­
martial may determine tho cases to be referred to it
for trial and ~~y dissolve it; but hc can not control
thc·cxorcise by tho court of po,~rs vested in it by
law. He may withdraw any sp~cification or charge
at any time unless the court has reached a finding
thereon. "

3. Public Law 759--SOth Congress, Chnpter 625--20 Session

SEC. 206. Article 8 is amended to road as follows:

"ART. B. GEir.mAL COURTS-UARTIAL.-The President
of the United States, the commanding officer of a
Territorial department, the Superintendent of the
llilitary Academy, the commanding officer of an Army
group, an Amy, an Army corps, a division, a separatc
brigade, or corresponding unit of the Ground or Air
Forces, or any command to uhich a member of the Judge
Advocate General f s DcpartClCnt is assigned as staff

•

A.'J. 8
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judge advocate, as prescribed in article 47, and,
\'then cmpowcr~d by the President, the conmanding
officer of any district or of any force or body of
troops may appoint goncral courts-mo1.rtialj but when
any such co~~dcr is the accuser or-the prosecutor
of the person or persons to be tried, the coort shall
be appointod by superior conpctcnt ~uthority, and may
in any caso be appointed by superior authority Vlhon
by the latt~r deemed dcsir~blc.

liThe authority appointing a gcncrll court-marti.ll shall
dcttiJ. as one of the mcnbcrs thereof a 1..'\,", member ,·me
shill be an officer of the Judge Advocate Generalis
Dcporto:mt or an officer "ho is a mcobor of the bar
of a Feder'li court, or of the highest court of II State
of the United States and ccrtifi.;d by the Judge :~dvo­

cate General to be qUc"'l.lificd for such detail: Provid0d,
Tlk~t no g~ncr~l court-martial shall receive evidence
or vote upon its findings or sentence in tho absence .
of the law member regularly d;;:tailcd.· The law I!l~rnber,

in addition to his duties <15 a member, sh~ porform
the duties prescribed in article 31 hcr~of and such
other duties as the President oay by regulations
prescribe. !l

II. ~ Provisions

1. Articles for the Governmont of the United States N~vy

1l,\RT. 38. Convening authority.-General courts-martial
may be convened:

llFirst. By the President, the Secretary of the Navy,
the cOJl11llL"'.ndor in chief of a f10ct, and tho commanding
officer of a naval station or a larger shore activity
beyond the continental l~ts of the United States; and

A:./. 8

Second. Hhen empowered by tho Secretary of the Navy,
by the ce~nding officer of a division, squadron, .
flotilla, or other naval force afloat, and by the
commandant'or commanding officer of any n~val district,
nav'll bnsc, or naval station, and by the comn:mdantJl

commanding officer, or chief of any oth~r force or
activity of the N:lVY or I!arine Corps, not att:lched to
.J. naval district, n"'v"~ "base, or fkw1.l station. 1I (R.S.,
sec. 1624, art. 38; Feb. 16; 1909, c. 131, s6c. 10,
35 Stat; 621;·Aug. 29, 1916,·c. ·417,39 Stat. 586;
Feb. 12, 1946, c. 5, 60 Stat. 4.)"
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2. N.:lval Courts and Boards

SEC. 329. Conditions Necessary to Shm~ JUrisdiction:
Convened by an officer empowered to do so.-"The offi­
cers who arc cl:l.powcrcd to convene a g~noral court car­
tial arc n:'.OCd in the: D.rticles for the government of
the N~vy and sUbsequent statutes. t'hcrc an officer is
not authorized by la\l, but specially authorized by tho
S6cr6t.:l.ry of the tbvy (under arts. 26, 38, '1tl.d 64,
A. G. II.) to convene a court o1.rtial, the precept must
cito the nuthoriz~tiQn in ord~r to show ~firrnativcly

the jurisdiction of the court. No one oth~r than the
Secretary of the Navy can givo such authority. II

SEC. 28. ~rticlc 38 is rcnumb~rcd as article 22 •

J. Prop:>scd NnV)- Bill

• SEC. 29. rlrticlc 39 is rcnumb~rcd

<lI':lCndcd to rC.:l.d as f0110\:5:
as articl~ 24 and

/

".\RT. 24. (b) For every gcn..;rZl.l court l!lt.'lrtial,
the convening authority shall appoint: (1) a prose­
cutor :md J. defense counsel, who shnll be certified
by the Judge :l.dvocate General as persons qualified
to perform such duties, but the appointment of such
defenso counsel shall not aff~ct thu right of the
person accuscd to coonsel of his orn choicc; nnd
(2) a judgc advocate, lnOSO dutics it shall be
(1) to advise tho court on all ~~ttcrs of law aris-
ing during the trial of the case; (~ to rule on
interl~cutory questions, ~xcept challenges; (3) in
open court, to instruct the court upon the law of tho
case; and (4) to perform such other duti~s as the
Secrctar~r of tho Navy may prescribe: Provided, That
the judge advocate mcy be ovcrruled by a majority
vote of the court, in which case the reasons therefor
shall be spread upon the record: Provided, further,
That the judge advocate shall be nn officer certified
by the Judge Advoc:tte General as qualified to perform.
the duties h.::rcin prescribed and ",ho shall be respon­
sible to the Judge Advocate General for the performance
thereof: And providcd further, That the judge advocate
shall be subject to challong",;.l1
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III. Dilfcrcnccs

1. Dirrcrcncc~ in A1.TtlY and Navy Provisions

a. rlho may appoint

The prL~ry diffcr~ncc bctvrocn tho ~P?ointing ~uthority

of Army gcncr~l courts-nartial and the convening author-
• ity of tbvy g.:.:nJr.-::.l courts-rortial is duo to th::l differ­

ences in ncn~s of units.

Tho Pr~sid~nt n~y ap,oint in both c~scs.

The S~cr~t~ry of the N~vy ~~y appoint g~nor~l cQurts­
m..'lrtial, \Ihilc the Secretaries of Dof...nsc, :.rr:r:/, and
Air Force do not h we such power.

The :'\l:lcnd..:d :.rticlcs of l:1r elsa ,".,utho]'izo command­
ing officers ,tho have a ~mbcr of the Judge ~dvocatc

General's Department assigned as a staff" judge ~dvo­

~tc, to ~,point goncr~l cQurts-mnrtials; vmilc the
N~vy docs not. (0u~ric: Do nav~l conrnnnd staffs
havo judge ~dvoc~tos?)

Und0r the :'JilCndcd .~rticlcs of ','nr, <'.ddition1.l command­
ing offic~rs r:k1.y bu empowered to appoint by the PI'Lsi­
dent, while und~r the ilnvy articles, additional COrnrnD.nd­
lng officGrs nk'ly be empov~r~d to appoint by the Secretary
of the Navy.

Under the c.r.J.cndoJd :.rticlcs of 'Iar, Q. g...n.:::ral. cQurts­
marti'll aay in any case be appointed by superior com­
petent uuthority, instead of the dcsignat~d appointing
authority, whun such sUlXrior :\uthority deens it ad­
visable. Th" nav:U. :'.rticles nod NguL".tions co~tain

no such provision.

b. Appointing authority, accuser, or ,rosocutor

tfuen the Army appointing officQr is the accuser or
prosecutor, the court s~l1 be appointed by superior
conp.:ltoJnt :luthority. The· Navy articles and regulations
cont~in no such provision.

c. Lau Hember or Proposed "Judge ,\dvocn.te" (thvy)

A.I/. B

Under the ancnded
ity shall appoint

·~rticl~s of !ar,
as one n~mbcr of

the appointing nuthor­
general courts-oartial
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a ~r.lbcr of the J.\GD or 3n officer who is n. ~mbcr of
the ber and certified by the J:,GD to bo qualified for
such duty, as a 1I1<1w r.Prnbcr. II

The prescnt II..G.tI 4 cont3in no such prov1.s1.on, but the
pro~scd flavy bill provides for a lIJudgc I\dvocatc ll •
(To ~void confusion, this rapcr lrill rcf\:r to this
proposed officer .:lS tho 1I1aw n:.:nbc:-u ). Th.J proposed
1:<'lV~r Ilkw !:'CJ!':bcr" is not a ncnb.:=r of th>.l court t.ut is
to pc:rfoM functions S'iniLr to those: of .... judge sitting
with ll. jur~l. (Duties of law n::r.lbcrs will b.J discussed
in connection lith :•. 1". :31.) The other d.iffcrcnc~5

bctt.·c.... n these "law mcabcrs l1 is th:"!.t the ,roposed lbvy
bill provides only that this offic~r b~ c~rtificd by
the N~vy J~G as qualified ~nd th~t he is to b0 respon­
sible to the J .G for the pGrforrmncc of his dutios.

Therefore, the Questions as to the trlLlw n~oberll as far
1.S this article is concerned, arc (1) ';'hether or not
he should b0 a mcnbcr'of the court and (2) '.'h:"\t should
be his qu~lifications.

P.L. 759 .1.lso provides t1k1.t the law mQDber May be
pr~scnt ~t ell tL~~S, while tho proposed Na~r 1.rticles
do not so provide.

d. These differences in gon~ral apply alsb to spcci~l courts­
m~rtial and sUnffi,ry courts-martial (Navy) included under
A. '"T. 9 :md 10.

;,tt:\ched is J~cmorandUr.l fron. Colonel Curry.

2. Discussion

a. Who m.:ly "l.p:x>int

Keeffe Report (SEC. IV p'r. 1., p. 43-46):

1. Convening ~uthorities:

UPrior to :md during thl.' W3r the po'o'fcr to convt..:ne .
g0n~ral cQurts-fik1.rtial w~s vested in the Pr~sident,

tt.~ Secret.:lry of the Nwy, the coon:md~r in chief of
a fleet or squadron, th~ coa~~ding officer of an
ovorS03S nav~ st~tion, and, when eopowcrcd by the
Secretary of the Navy, the cornc~ding officer of cer­
t1.in other forces afloat and cert;"l.in r:l:lrinc or shore

A. \'1. 8
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cOl"lr.lands serving beyond the contin~nt3l linits. In
tioc of oar the cOnr.k~d~t of ~ny n~vy yard or n~val

st~tion nnd ccrt~in oth~r r~rine or shoro co~~ds

could be copowcrcd by the Sccret'1ry of tho Navy to
convene gconC'ral courts rorti,'1l."

"In J['nu..'1ry 1942 the Secrctar~' of the Unvy eopowcrod
~l flng officers Cor.w.k~ding ~ division, squadron,
flotilla, or 1o.rger n~v~1 force nf10nt to convene
gcn~r.'\l courts Ck~rti~l. In July 1943 the Secretary
enpcmcrcd th~ cO!Jl'1<lIld;:mts of the various N1.v.1.l Dis­
tricts within the contincnt~ United St~tos to convene
g..:m...:r~ courts r.klrti1.L Sir>i11.r .:'.uthority has been
conferred froo ti..n;) to ti..J:K) upon thQ cor.1n"l.nding
gen..:r1.1s·of th~ r.~rine Divisions Md of other !:arine
conn..~nds."

liThe ~ffcct of those ord~rs W:1S to doccntr::llize greatly
the ~dninistr~tion of n~v"ll justice, vmich b~forc the
~1.r \/:1S centralized in th~ Dopartncnt. This centrnli­
z~tion had ioposed ~ h~1.~· ,dninistr1.tiv~ burdon upon
the ~p,rtnC'nt and h3s r~sulted in considor1.ble delay
in the processing of charges. :Iccordingly, in July
1943, the Ball~tinc Conni.tto~ recorx.lendcd til.tlt the
cO!TImdants of the m.v.:'.l districts in tho United States
be onpo\rorcd to conveno gcncr~1 courts ~rti1.1, ~d it
tw.s this rcconncndation v/hich led to the robove CJcntioncd
orders of 24 July 1943. The vast n1.jority of sentences
reviercd by this BC'1rd ,",erc ir..posed by courts" :'\ppointed
by con,"'1.1.ndrmts of the various n~v'\l districts."

nIt . '~s pointed out in the: first B:1.11antinc Report,
dntoJd S~pteJ:lber 1943, th-1.t the :"l0Her of the Secretary
to ~uthorize cc~,nd r~thin the United St~tes to con­
vene gen~rnl courts existed only in tioc of 'nr. Under
tho ljw, as it then existed, the ~uthority of cononndants
of n~v~l districts to ~ppoint gonoral courts nartinl
would havv consed upon the loga1 end of the war. This
would have resulted once'cgain in a heavy ~istrativc

burden on the Dcp3rtncnt, -·,tith .~ttond3nt delay, The
B~ll~tine Report accordingly recommended that the law
be ancnded to pvrnit the Secretary to empcw/or such
cot:nmcb.nts or siniUlr 10c1:11 COI:lr.l.'.lnc!.Jrs to .'l.!lpoint
courts in pcacctioe. "
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nOn Fcbra.ary 12, 1946, by Public Law No. 297, 79th
Congress, 2d Scss., .•rticlc 38 was ~ndcd to r,;;ad
0.5 f0110\'.'5:

":.In'. 38. Convening :.uthority - Gcncr~l c?urts­
n~rti31 tk~y be convcn~d:

'First. By the Pr~5idcnt, the Sccrwt~ry of the Navy,
th~ cor:JIJ:lOdl..::r in chief of ~ fleet, ;.nd th...:l conr~nding

offic~r of 3 n~val station or l~rg~r shore ~ctivity

beyond the contin....n~l linits of the United Stat;;lSj and

'Second. ','hen ccpO\.'cr..::d by the Sccr.;lt~ry of the tJavy,
by the connnnding officer of ~ division, squadron, flo­
t~J nr oth~r n~val force ~fl~~t, ~d by the co~d~t
or conncnding orfic~r of any nav~ dist~ict, naval base,
or n.:'..v.ll. station, .::md by tho co""lo:l.ndnnt, COllC.".Llnding
offic~r, or chi~f of·nny othor force or activity of the
N~vy or :~inc Corps, n~t ~ttach~d to n n~v~l district,
n..1.VU bese, or !loC!.V~ station. 11

liThe proposed ·'lrticlcs dr1.ftcd by the HcGuire COfJfli.t­
tee, l'!hich w.:;:ra prepared before the p~ssage of Public
~1.W 297, included the follm'dne p~ovisions:

11(3) Convening :luthorit~{ - The Prc:sidcnt, the Secre­
tary of th~ Navy, the Co[tr.1~dcr in chief of ~ fl~ct,

md ....h~n ..Jc?Ql'''red by th-.l Sccrct.:try of thi..! Navy, My
co~~nd~nt or co~~nding IJfficer of the naval ser­
vice,' or of .:".n org1.ni:z.ation s .... rving as a part of tho
N.",vy, r.my conv,Jn~ g.;:;:ncr~l courts-fl,":.rti::.l for the
trial of ~ffi..lnsos eon~ttcd by ~ny p~rson subject to
th,J ..rticlos for the Governn.cnt of tho Navy.1I

Colonel Snudek.:::r in his Uotes to the ':cGuire .irticles
i..!xpl~incd the ~rovisions of the proposed nocndmcnt and
arg~d its superiority over Public Law 297, which was
then pending as Senate Bill 154.5.

liThe Judge :.dvocatc wneral nnd CO!'JilOdON .fuite hold
proposed c'l subst:.nti:lily si.r.dJ...:lr OJ'lCnc1r.lcnt, \"lith
slightly diff..:-rcncc l.·ording, viz.:

II (.:I.) Converlirlg authority - The President, the Secre­
tary of the j~3VY, Or :my of!'iccr in COJ':l'!l,J.r.d, 'then
CJilpo\lcNd by th~ Sccrctar;r of th..:= f':l:'ly, n.:"_y conv.::ne
g~ncral courts~rtial for th.;:;: tri'll of offenses
connitted by ~ny person subject to tho ~rticlcs for
th~ Gov..Jrnmcnt of the Navy."
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II re::co: ~END:.TION:

IIIn view of the en'\ctncnt of Public Law 297 the
nocessity of amending Article 38 has been removed.
If, hOl'ffivcr, the ••rticlcs arc to be rvvised !!l toto,
consider~tionQight ~ell be given to adopting tho
l.:mgu:lgo eitp..;.:r of the ::CGuiN 9roposcd ~rticle, or
of the ;Jhitc and Judge .\dvocato:: Gcn-.;ral proposed
t"-rticlcs, ...hich in each case is si~1plcr ,:l.nd norc
direct than tho:: "'ording of P~lic r..o.", 297. tI

Keeffe Roport ~SC. IV. ~_r. 3., p. 61,62,63)

lISclcction of Court :!cr.lbcrs:

llUndcr the pNscnt law tho selection of ncl!1bers for
cOtC'ts-nartbJ. is entirely within the control of
the convening authority, l'no appoints ncribors by
n~ froQ officers under his cOMnand. In pr~ctice,

how~v~r, th~ convening authority usu~lly ~Pp0ints

to a Ct'lurt officers who arc proposed by tho cor.n~nd­

officer of the vessel on which the tri~l is to take
pl~ce and yrh" aro personally unknoYm t:> hiD. In
case of the pc~~cnt or seni-pcr~~ncnt courts
which sit in the various n~v~ districts, tho con­
vening ,,"uthority appoints officers whose n1.;':1es are
furnished by the Bure~u of Naval Personnel nnd trho
,~rc not.'lilcd for th~t purpose. II

llThc convening authority n....y renove, rcpl,'lce, or
add members at ~ny tine, although ho nornally docs
so only when neccss~ry to rcpl~cc vacancies. He
r.l~y even repl~cc officers during the coursc of a
trial, although the practice is condemned nnd the
pol'ler is rarely exorcisod. n

.\.Y1. 8

•
rr .... simil:J.r system of a,pointm",nt to courts r.mrtial
prevails in the Army. In c3ch case this derives
directly from tho concept of the court Q3rtial as
the agency of the convening ,"luthority. ~1hilo this
is a practice rmich is consistent vdth the basic
theory of r.dlitary ~nd n3v~1 org~~iz~tion, certain
objections can be, ~d h~vc been made to it. For
cxanple, it has bean asserted that: (n) a court so
appointed' is a Derc creature of the convening
,".uthority, appointed to do his bidding, DJ1d thi:lt
(b) courts so a?pointod arc transitory and impcranent,
and consequently lack the'st~bility, experience, ~d
'asdon of civilic.n courts, v:hich aN pernancnt insti­
tutions. 1I
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"'.'i th respect to the first of th..::.se contentions,
the Board C<ln."\ot "'.cccpt th..: ..:xtrornc vie'",'s of those
who S'1y th"!.t courts n.....rtio.l thus appointed h'1vC no
ind~pcndencc rnatever "'.nd .:lro rorc croo.tUT>.:S of the
convening. 3uthority. C~rt~inly this is not true of
the general court n""rti ...1, :'.Jld it is with too general
court r.~rti'1l th~t th~ Bo"!.rd has been chi~fly con­
cerned. 1I

Keeffe Report (1st ~'r. p. 64-1st p'r. ~. 66)

lithe other criticiso th~.t since c"urts n....rti'll 1ro
tr~sitory ~d iopcrn~ent th~y l'1ck the professional
co~t~nce of civililn courts 0150 h3S sane vo.lidity.
this, Rheinstcin s~ys:

"In llctrition to nur.C:I"')US ninor differences,
th rc is on,;) :l.spcct ,".'hich ;:"y se..:n the str-mgcst
of .'111: rohile "'.n ordin-.ry crL":l.in:'ll c'>urt is .:l

st-mding institution, cs~~b1ishcd once -..od for
'111 to hi:!o.r :111 cns..:::s "thich n"!.y 'lrise "'i~hin

its jurisdiction '1nd sto.ffed \'dth '1 p-.:r;..··U'li:!nt
personnel, ... court-rv~rti"l is n~ standing in­
stitution :'It '1.11. '~cnever ... c"'.sc occurs
which, in the opinion of :'l rilit ...ry coooanrler,
ought to bo tried by n nilit:'\ry c·)urt, he ".'ill
convene 0. court n"'.rti ...l to henr this one p".rti­
cul"!.r casco Thero is no court narti"!.l in exis­
tence before the individu1l officers ~rdercd

to hc"'.r th'1t p"rticular case h~vo convened, ~d
the court goes out of existence as soon '1S that
particul"!.r case h'1S been closed. (F~otnote:

.', cOl'!1!"...mding officer, t:l..'1y of courso, conv.Jnc a
p~ol of officers to henr a whole series of
cascs. In the l"rgcr ,",rr.ty c.''.lnps '1 panel is
ordin'1rily convened to hc~r ~ll c~sos which n~y

come up \1ithin thC'.t c"mp, '1nd tr~voling p.mcls
h.:lVC been established in tho various service
CO~~~d3 to hear tho nn.re serious cases. These
panels have ~ cert~in pcrnan~nt ch""r'1cter.
Ch:mges in personnel aro not J:l.:ldo until a tnC!:l­

ber of the p:mel is ordered awo.y fron· tM camp
or service cOJ:'~':IC.nd. Legally, however, the IXlflcl
does not constitute ~ court until it hns been
specifically ordered md sliorn in to hear an
individu."11 case.) II

". 'r. 8
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liBeraTe the '.'ar g..;;ncr~l courts r.L.1.rti31 which were
nore or less pcrn:mcnt in ch ....r"l.ctcr hnd been l.~ointcd

~t ~ nunbar of n~v~l b~scs ,~thin tho United States,
.1.nd to 3 l~rgc <:!xtcnt during the rfar the Navy has
used u systcn of poroan~nt courts. Thus, the gener1.l
C0urtS n2rtinl cstnblishod for cnch ,r the n1.val dis­
tricts r.'ithin the United St....tcs were cOffi90"'"cd of More
or less p;;rc.".IJ..;nt porson..icl."

11 •• fc" proposals h"\vc be..::n put rort·..~d to r..:ncdy this
situ"\tion. For cX"'..r.l.plc, the Ch'1ttborlin Bill provided
th"l.t th~ conv~ning auth~ritYJ·instd""~ of selecting
D. c~urt by direct ~?pointn~nt, should d~signntc a
p'Ulcl of qlL''.1ificd court-t:'iCr.'lbcrs, and th1.t for ~:l.ch

trial the judge ndVOC.:l.tc, ,·ho "::\5 to be ind...:p.::ndcnt
of th~ convcnL~g l.uthority, shoul~ select th_ ~ribcrs

of the c')urt fMo this p.:mel. This propos"11 \'r,:.s not
ndoptcd in the 1920 :.rticl.... s ':)f r'r. 1I

liN., ?revision v'hich i'ould ch1nge the prcsQnt ::cthod
of selecting c::>urt I:lcnbcrs is proposed in the ~rcGuire,

llliit~, or Judge ~dvoc~tc Gcn~r:.l dr3fts of ~endcd

nrticlcs, ~xcopt vdth respect to the dcsign~tion of
the judge Ctdvocatc. 1l

liThe Report 'J! the Guncr.:ll BO.1.rd, United St'\tes
Forces, Europ.::m Thc"1.ter, on UI~ilitCtry Justico .•ctr.ri.n­
istr".tion in Thll:.ters of Op.. r,"1.tions,1I did not di,s­
cuss the qu~stion of convening offic~rs solecting
personnal for courts, but did ml(Q the follm'ling
comm0nts on per~:.ncnt courts:

npern"nent courts. Scr.e conr.m.nds utilized rclatively
po..:rn.'\ncnt c?urts when and where it 'It~s possible to
do so 1.nrl report th~t the procodurc contributed to
a better .1.dr.li.nistration of nilitnry justice. The
systcn is criticized by SO~J, for it is said th~t

such courts arc L'lclincd to bcce:no C3UOUS and ir.l­
pose unconsciomb1c sentences. This was true in
so~o cases. The s,"ntences :ir>.poscd by a court cs­
t'lb1ishcd in .!estern Base Sc:ction for triu of First
U. S. Ar!'1Y and oU~r c-,nbat trr')ops shortly before
D-D"l.Y (6 Ju.'1.C 1944) were so severe ttu!.t Ctlnost -'\11
of ther. \;crc r.:::lduced "l.t least 50 percent by the re­
vic'i.ng authority. Rcl:ltivcly {Xlrr:1J1.::nt courts a.p­
pointed by the COM::nncing Gcncr".1., Seine Section,

•.. II. 8
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Co~unic'ltions Zone and ~itting in Paris, France,
imposed death pcn~lties for desertion, nonc of
v/hich \:'cr0 _xecuted, on 11 a.ccused betl,'cen 8 Harch
1945 and 27 .•pril 1945. nevertheless, tho gr..:a.t
n~jority of judge advo~'tos vmo cxpr~ssed ~ opinion
f'1vor pcra-ment courts. :, feVi others pproved p.-''\r-
ti11 ?Crn~ncnc7, to be ~t~incd by rl~t il of .... pcr-

....n~nt prcsic..:nt, l~\r ~~~bcr, tri'll judge adyoc~te

~d defense counsel. To circunvont tho t~ndcncy

to'lro.rds h:"trsh sent.:-nc.::s, sor.o propose trot the p..;r­
T.l"U1cnt personn(;l shift 1n~ int.:lrch:lngc, fron C'iurt

to court. Th~ sugg.:!stion th'lt g,Jn,Jr'li courts-f.'...1r­
tial MOve in circuits in not ecn..:r~y f~vorcd 11­
though it has strong power. One inf.:mtry division
judge ~dvoc~tc fa.vors ~olishing courts v~thin or
for ~ ~rg~Jdzation and (;stnblishing thLn by ~rbi­

tr~ry th~1tcr-wi~c gvogr~phic'll districts. ~11

troops \.'i.thin the :reo. 1:Quld caUl:! qndcr th... juris­
diction of tho courts of the district irrespective
of their organizations. II

IIp....CO:~.,...~ro.\TIOI~: (p. 68-69)

lIIt is ".pp..;.rcnt fron the pr1cticcs of other m.tions
th~t th~ro is nothing of inherent n~ccssity in tho
present .,noric".n o"thod of selecting names r.1Cr.IDers
n~ h~c for th0 tri~l of ~1ch caso or svries of ~~scs.

The systel'l is difficult to reconcile with established
ide~ls of independent ~nd rcsponsibla courts. The
folloVling 8uggestions ~_ro subr.ti tted for consid..::rntion
by the ~dvisory Council:

., (a) .methcr tho presont systeM of Ilppointing r~lfl.­

tiv~ly pcrr~inent courts, ~hich prov~ils in th~ various
n~val districts in the United St~tcs c~ot be stren­
gthened nnd oxtcnded, so th,t gcner~l courts n~rtial

conv~ned by tho Secretary of the l'1:1VY "'.nd by the
coOrt-mc.nnts of th~ various n:w<:u districts 1'!ould be
orgmized as pen:l.~ont tribun~ls, 1 ·ith nooours dc­
t-rilcd for definite pc:::-iods of ti:~, subjc:ct to tr:::ns­
fur out of the district or d0t:il to other duties of
p.... r:l..l.::lnt nilit:lr~t inport:mcc. II

"(b) l1cth~r, as far as cO:l~.tibl~ ·:ith·ni.lit-..ry and
n~v~l o~r ...tions, courts conv~n0d t so~, in ev~rscas

conr.rl..rtds, rl"rinc divisions, ~d so on sh')uld be on a
si.'1i.l.... r pcrI:"~'1~nt basis. II
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Il(e) -Ihcthcr the provisions for .:lppointing c<:,urts
should be ch.:mgcd or that convening ~uthoritics

would.. not dct~.il np~d officers to specific courts
for pnrticul~r trials, but would dct~il qu~ifi~d

p..:.:rsonncl t:ithin thc.ir CO!:'J\''Jlds to court rJ.....rtio.l
}><"U1cls fron \':hich n~mbcrs of ~ court would be
t"'kcn fron tine to tine to fill v"c.,\r.cics ~nd to
repbce reli vorl nbors on som ir:.pcrson"'l octhod.
If this could be dono J it "'ould tend to obvi.:ltc the
obj.,;oction th~t n~!.1l::'crs =>[ courts !.l<....rti ....1 C"'Jl be
hmdpickcd, <m objCllrt-ion l:hich ."....5 or course not
act by the ,ropos~l of th~ Ch~~rl~i~ Bill th~t

court n~nb~rs be selected fr~ the ceprovcd p<~cl

by the ju~gc "lc!VOC.1t(!."

II (d) ·b~th.,;or the n!,p')intncnt of .... nUl,' ncC".bor to
n court ....ftcr t~ ....rr·ignncnt of ~ n:cuscd should
be 0rohibit~d, except ~n~ro n~ccss~y to cOL-plcte
tho nininu.' ncd>.:;;rship.u

V,ndorbilt Rooort (:.r:JY) (P>r. 6, p. 9-10)

liTho,) nc..;:d to preserve the disciplin1.ry :l1thority of
the c0nn~nd ~d at the S\mC tine to prot~ct th~ inde­
pcn1~ncc of the court c~ bv O!t in the f~llovdng

n~.nner. The :'..uthority of tho division or post connn.nder
to rcf0r ~ ch,rgo for/pronpt tri:.l to ~ COl~t ~ppointed
by ~ judge ~dvoc~te sh0uld bo absolute. ThQ co~vn~ndcr

should, of course, be furni!hcd with :l judge.. artvoc..•..te
to .J.dvise hirl with rofcrencc to the disposition of the
ch...rge. The right or the cOI1f'l'\nd to contrf)l the pros­
ecution, and to n~e the t~i~l judge advoc~t~, who
should be ~ trained l~v~er, should bo rot'\incd. The
Judge J'ldvocatCl General's Dop·'rtnent, hen 'ever, should
becon ~ th0 :.:,pointing 1-nd r<lvie\"'ing .'\uthority in~p­

pennant of thJ coon".n::!. For this purposc thc prc~nt
organiz~tion of thCl Judgc ~CVOC1.t~ Gcn;ral'g Dcp1.rt­
ment n ...y be sufficient .:md the power to select and
review its jtclgm,mt should n:)rm...lly rest with the
Staff Judge ;.dvocatc '\t Army lewl, so th1.t tho mem­
bers of the court f1...1.y be selected froo a wider area
and tho ~rcnni~l problem of disJX1.rity of sentences
in siaiL1.r C~SC9 ~~y be at least parti~ly solved.
It ncy be best in ccrt!in instances to place the
auth~rity on a higher l~vcl, or in case of w~r or in
C".50 of units e9t~blishcd at ~ distance fran the
c?nn".nd, to c_leg~tc tho ~uth~Tity to ~ division or
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sn".11cr unit. '!c b_li.:-vc th~t th.) fl..,:xibility of
such a syst<.ln "lill ~id in tho:: solvinG of n::!.n:' prob­
leas 3Ilc! 'I"ill porvit th~ cst1.blishn.,mt of pcrnancnt
c"urts or tr~v(Jling courts if they be found ~csir·b1..JJ.

:lrtlcl,,} of hr 8 should be ..·..n:md..:d to ...ccoo.plish this
purpose. n

II'1=! I'\.>":.lizc th"!.t the officers of :l. division or corn:md
o"y h~vc 3 s~ci"!.1 un~ rs~nding ~f 10C1.1 c0nditions
1.n~ be b~st qu~lifi~d to try 1oc~1 ~ffcnd~rs ~d ~1so

th"!.t 0fficcrs Must not be "p~ointcd to c1urts .~"!.rti~l

duti..:s if, i.n the opinion )f the co:""..'":."m{~.:.:r, they 'l.I'C
un.:J.v ....i1":.ble.. These Nquirc:n.nts my b~ rc t by the
cst~b1i5~nt of "!. p~~1 of ":.v"!.il"!.blo ~fricers by the
cocrr.nder, subjoct to ch"l.ng.:.: fr')o ti.n;: to ti...~, froo.
\mich th~ selection of ~r.IDcrs ~f th~ c~urt M"!.Y be
n'l.ric. Th..... . .... tcrnin ...,tion of the cor:n."'nder :1.5 to J.v,1.i!­
~bility Gust, of cours-.:, be fin"'l. It is not n...:.Mt
that th,} seLction f)f the ncnbers of the courts-rortial
sh~l be confined to the division or cOOQ1.nd in ~hich

th...: .....ff..:05..:s occur. II

II 'L h"'-vc 'no f .... :-,.r th....t this 3.rr":.n,r;cI:l,..mt ,till irp."!.ir'
the 9r0p..... r ".uthority or influ~nce of the c'Jf.l[l"!.n,~er.

Thl.:: ::lbsolute right to r,~f3r the ch:1n[;c for speody
tri:l 'l.n~ to control th~ prosecution will s~tisiy

the r.uM~nds of disciplino. Further th~ th3t, the
conn1n~ should not go. Tho proscnt ;~ticlcs of
~r do not CQntenpl~to that tho conn~ndor sh"!.ll con­
trol th~ "!.ction ~f th0 c~urts. The n~Mbers of the
c~urt t~kc ~ o~th ~~ctcr ~rticlo of ~/nr 19 to
well 1.n~ truly try ~nd d~tornin~, according to the
evid_nco, the r.l.-"'!.ttors subr-uttcc t., them. without
parti '\lity, f,:wor, :Jr .:lffoct1on, ,""ccording to the
rul..:s "!.nd ~rticles for th~ &ovornncnt of the "'!.rMies
of the United St~tcs. The rieht kl fix tho pcn'llty
in c~sc of conviction is spocific~11y lodgod in tho
c"urt and the surrender of this power to tho COlU".~"'.nder

is "'.J1 :1ct \;hich tho court has no 1eeu. right to IX'r­
foro, . n.!ld the cor.nander no leg'l1 jurisdiction to re­
quire .11

11Th..., ncod for tho pronpt o.p:'>ointncnt f a cc.JUrt Md
3. spcedy trial wh.:::n the C0rT.1"U1C, ref"r3 to <l ch~rgc for
tri~l r~ust be r~c,gn.izcd. t:orcovcr, tho:! (lcterrcnt
effect of punishncnt must n~t be ov.... rlook~d ~nd th~
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need for severe sentences under conditions prcv~iling

in ~ :.nny in a st".tc of '"TilT C1.nnot be denied. But
there is no reason to think that the r.l.cnbcrs of the
Judge ridvcc~tc GeneralIs Department will not be keenly
:.live to :111 these noccssitics. Th~y will bo t1.lT.lY
ncn selected and tr:.incd by arny i.en. In tin" -:>f war
they will be in the field in close n.ssochtion ot'ith
the coon<nd 3nrt cognizant of ~1 tho considerations of
safety l.nd success ,"hich influence th.::l COr'.J:l:"1JlI! itself.
The tine is past "men a cuurt-n.irti1.1 night be dcc:;:lCd
ncr.;ly t'lS rln a~visory council t.., tho cm:l:l1.n-lcr. The
c'Jurt-n.'lrti~~, as conceived by tho :..rticlcs of '"fn.r
is .:l.n independent tribun'l.lj ~nd if tho corJ:l....mor con­
trols the prosecution, the :.ppointncnt nnd functioning
of the court J:L.1.y be s<lfcly left to the log::!.! dCp:lrtncnt
of the :~rny. II

The ttlO Ib11.:mtine Reports n.nd tho ::cGuirc Report ookc
no ~citi~n~l conocnt on this point.

In Hc.:u-ings (No. 125) before <l subconnitteo of the
Cotr.'.ittee on .\roed Services of tho House of Rcprcson­
t~tjvas the f~llovdng recoancnd~tions wcr~ r.k~de:

(1) The V.F:.v., New York COW1ty Lcl"ycrs' ;~ssoci~tion,
• r...r Voter.ins B'1r :.ssocb,tion, Judgo ;.dvoc.,.tes I :~ssocia­

tion, :••V.C. 3nd' :.!'VETS '''.11 rcconr.1cndod th.1.t the pm'lOr
of cOnMand be linited to tho po\/cr to'refcr persons
for trinl, ~d control of 9rosecution.

(2) 'The S,\mC organiz~tions that courts, defense coun­
sels, and law Member be chosen by the Judge Advocate
Gon,~ra.l'B Dep~rtr.l.ent or by higher echelon ..

(3) All opposed the power to choOSQ prosecutor, court,
and 131'- oornber being vested in the S.1J!lO person.

Too Amy representatives yr0TC in f'1vor of the present
provisions on the grounds th1t it is ~ function of
conn~d to control discipline and that the trial of
mlitn.ry p:..;rsonnel should not be in the h-mds of per­
sons. ",'ho dise..ssoci..'1ted fron the ir.ncdiato circw:lStances
of the ;lccused.
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The House Cornnittcc nade the follovdng stntenent in its
Nport (1/1034):

rrUndcr pr.::lscnt l~\r "COI':iIJ<.-mdll h"s an abnormal and
a~justificd L~uoncc over milit~ry justice. In
opposing our decision the '.oar Dcpurtr.:cnt stresses
tho necessity for preserving proper discipline ~d

for giving line con-~dcrs ~uthority ~~ch is
cor.ncnsur.:lto ~·li.th their res;xmsibility. '·fo fully
agree th'lt ~isciplinl3 is of the utnJst inportance
and. oust be preserved, however, we feel equnlly
cert'lin t~~t in the aQninistrati~n of nilitar,y
justice there is ~ point beyond ~hich the con­
siderations of justice l.rc p..... rar.Dunt to discip­
line. Un~er present l[l.H '\nd under this bill,
as <mended, lIeo.l:!OL.".ndll has :\bund:'lnt :\Uthority to
enforce discipline. It refers the charges for
trial, convenes the court, 'lppointo the trial
ju~~ advoc.....te, l~w ncnb~r, .~d dufense counsel
"'he nust no1." be qu.-J.ifi~d personnel of the
Judge :.dvcc.:l.to Gc:1~rnll s Dep~rtn.cnt :me, 'lftcr
the tri:!.l rcvio\ls tho C1.SC vdth full :luthority
to approve or dis~p,rove the ~~olo or ~y ,~rt

of the sentence. II

It:/c contend that ncocr.nntjlt shDuld ask for nothing
noro in the further~nco of discipline. At the ­
conclusion of ~ trial, un~cr the prescnt system,
the s~c officers who conducted the cas.::l return
to the cOfllxmd of .'1 line officer vmo hns full
~uthority over their· efficiency r~tings, prona­
tion reconmendntions, leavos, nnd dutvsssign­
J:lcnts. These officers, mnn.r of whon h.'lVC f~lies

~nrl h:lve chosl,,;n tho :,rny for II cn.reor, would
be less th~ hun'ln if thuy'ignored the possi­
bilities of such influence. iro contend t~~t

those who ~rc ch~rged vdth the inparti1.l adninis­
tr~tion of milit,~y Dustice oust hav~ sufficient
freedom of judicial detcrnin'tion try neet the
rcsponzibility.ll

The question vn~ther thv convoning authorities should
be deb.i.lcd in the statute or l.~ft to be dcsign,.tcd
by the Sccrct~rics of the Services or by the President
is m ac!"r'..inistrativc question. The Navy view b~ing

that design~tion by'the ¥3rious D~~~rtnonts gives
grc~tcr flexibility.
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b. :l.ppointing "luthority Clccuscr or !JrosiJcutor

The Keeffe Report (lhvy) st,tes:

"The protection affordod to un ~ccU3ed by the ....my
rule th~t tho p~~son nh~ pref~rs the ch...r os n ...y not
a,point the court is nore ,"'.ppilrcnt th-...n N"'.l. :.1­
th~ugh ch"'.rgcs ~rc L~iti"'.tec by the sub~rdin...tc
cQrr~c~r, the "'.ppointing "'.uthority frccllvntly rc­
dr:'\.fts than or (~irocts the profcrrinti of different
ch-..rges, in ~cco~~cc \~th th~ f~cts disclosed by
tho roJpcrt of inv..::stig'\tion. Frcqu..::ntly "'.ppointing
"'.uthoritius, c~gniz.J.nt of c~rt"lin f."'.cts 'nich in'
their opinion indic~to th~ ...dvis~ility of trinl,
<tiNct subordin....tes to prO;fcr "ppropri ...te charges .. 11

The V"'.!1dcrbilt RO;[lort ( .•my) nlkcs no rcconrJ.:!ndation
to ch"'.ng~ this provisi~n.

The two B...llantinc ?..cports ·"-00 the : icGuirc Re?Orts
do not cor~ d>nc on this point.

c. Lw.w: :cnbcr

Keeffe Re~ort (P,r. 5, p. 71-1st. ~'r. p. 78)

liThe prescnt i!::'.v ...l court r...."'.J ti~l systCf'. docs not
provide for ".ny nffi.,t:i,...l t:h.-,or.: prirnry obligation
is to rule on questions of l:nl n.rising during 0.

trinl:.nd to instruct the J:"•..JfIDerS of tho c ')urt in
the ...pplic:.ble 1~t1. The judgo '\dvocnto presently
has the duty of o.dvising the ncnbers of the c~urt

on l~g... l questions, but since his principal duty is
to prosocute, this-an ~G~ition...l ~uty iopJsed upon
hin subordi!lo.te to, <'.Oct to ::t certain extent incon­
sistant trith, his obligation to prosecute. II

I1Prior to 1920 the :J'ny :.ystcn w~s the S:l!:1C. Since
1920, h"1w'vOT, the :.rtic1os of 'hr h~vc provided
th"'.t for e~ch gcner,il c~urt n ...rti~l there sh"ll be ~.

1I1.<l'l'1 n.:nber ll , design."'.tcd by the ....ppointing 'tuth.?rity.
H\J is f.lrcf~r~bly :'! ncnbcr "'f the Jurtgo :..dvocate
Gcner-..l's Dep,rtncnt, ,men one is ...v~il~blo, othcr­
,rise h" is ....n ')ffic(:r '\rho is CCCl:Cd by tho ...ppointing
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.'luthority to be spccific.:l1ly quo.lified to act as law
rncr.IDcr. He is a ncnber of the court, with the S,:>.oo

right and duty to vote on tho findings Clnd sentences
as my other lJCr:Der. In oocition, it is his duty
to rule upon all interlocutory qu~stions, other
th.:ln ch:t.l.l;;.:ng~s, arising during :l. tri.....1. His rulings
on n.r'nissibility or exclusion of evid,Jnce '\N fin:U;
on other questions he ~y be everrul~d by ..... n~jOrity
of th.J court. He cust:'lf1.......ril~r :le,vises the court,
during its cl':lscd sessions, on the law ~ppic'lb1c to
the ~sc, instructs the c ·,urt on the f1C"lling of
~ase~1e doubt, cOfT~~nts on the evidence, ~d

.:mSl'lcrs ~y ,"!uestions on the In.\! or f:l.cts put to
hin by other ncnbcrs. "These instructi"ns "1.tl~ CO!1­

ronts .:I.rc n"lt, however, binding on the other r.J.CJ:l­
bers, nor do they becorll.:: r>-.....rt of th.:l record. The·
law ncnber does not fssuo .-..ny fornel instructions,
conp'\r~ble to ::!. civili.....n judge's ch1rge to the
jury. II

nIt is gcner-..lly agreed trot ll. sinil"r offici '\1 should
be provided fer N.:lvnJ. courts n'1rti'11. 'jost of the
current'proposals, h01"evcr, r!f') not coote:npl...te a lllt'.tl
fl..:I.IDl,;r ll , but ~ 11 juc!gc advoc ...te ll as found in the
British :.roy M~ N.:I.vy C'?urt rorti"l systeos, , ..ho in­
st~cts the court on the applic~ble 1'\w, but is not
1. r.J.enbcr of the e,urt ::md doos not vote on the findings
unct sent.Jnce. II

"Thus, the ~1cGuire Coru:littco prapf)sos:
,r

u(4). For every goner.....l court f'Ulrti,1.l, the convening
authority shnll, in ad"ition, '\~point '\ judge 1.dvo­
c,'lte, ,:ho sholl be "J1 officer certified by the Judge
:.dvnCo1.tc Gcn,~r'11 .:16 qualified to porforn the duties
of such office. The judge ~Gvoc\tc sh"ll, under
such rules of practice, pl~ading ~nd pr~ccdur0 ns
the Secrat~ry of the N~vy ~~y prescribo, (1) Sunr.J.Dn
~ll ~~tnesscs; (2) rule with fin'11ity on :.11 ~u~s­

tions of udnissibility of evidence; (3) give L~JXl.r­

ti .....1 tldvicc on f~ttcrs of 1.:.w :md pr:)cec~ure to the
prosecutor, to tho ~ccused ~d his couns~l, and to
the cnurt; (4)-question such vdtn.Jssas as n~y, in
his discretion, be neccss~ to fall exposition of
the f:-tots; (5) instruct the c-mrt, prior t? its
delibcr:\tion' ")n findings I upon the 1 "'1" of the C:'lSC;
and (6) ke~p, vnth the ~ssist'1ncc of ~·du~ d_sig­
n'1ted clerk, the record of proceedings. II
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liThe l:cGuire :.rticlcs further provide tmt in rC"l.ching
its findings tho c')urt

"sh"",ll .1.ccopt and be bound by tho instructions of the
judge advocate as to the l~w of the case, ~d it shall
c1ctcrru.nc tho guilt or innocence of the "ccused in
nccord:tncc thJrcuith. If

lithe L:cGuirc :.rticlcs provide th.1.t the convening author­
ity of .:I. sll.r:n....ry c")urt !:It''!.rtinl" sh...ll 1.9point 11 olUli­
fied officer as judge advocate, \!h?sc Gutics sh....ll be
tho S'U:lC "!.s those of .1. judge advoc1.tc of :!. g~ncral

c<"Jurt n.:>.rti.:l1. 11

"Colcn..::l Snedeker, in his n.,tos to tho :lcGuirc :.rticlcs,
cxpl ....ins that th~sc provisions are derived fron the
British :mc. ;~rici!l :.my systcns. II

liThe ',/hita :.rticlcs cant ....in the S"lJ:l..c prav1.s1.ons rcl.1.ting
to the judge :>..dvOC<ltu, oxcept th"t tho "lores unho sh~
be tUl officer certified by the J~c :.dvocatc Gcn~r~l

.:'.5 qu~ificc. to porroro the cuties of such oIticell 'U"'C

onittcd. The JU~Gc ~dvocnte Gcn~r~lls proposed .rti­
cles follows '-,'hitc except th ..... t the ju~gc .J.dvocate is
to tI~c.vise" r1.thcr th".n rule with fin~lity on qu~stions

of ,.....dnissibility of evidence ,".1'ld is to "ndvise" r .....ther
tha.n "instruct ll the court rm tho !\pplic......ble law. The
Jud.eo .\dvocatc Gcn~r1.1 propos<!.l .....dds the following
p".r.1.gr1.phs:

tI(S). ','hanover the court re.ii.lcts the r\dvice of the
jue.ge ndvoc"',te on questions of l'tw, tho rc·'1sons l.d­
v1.nccd by tha ju~gc ~dvoc1.te ~d the reasons for the
court's ruling sh"'.ll be noted upon the records. 11

liThe Ilhitc propos.1.l ·~grccs with that of the l~cGuire

Connittcc upon the binding effect of the judge actvo­
C.1.to 1s instructions to the cnurt as to the law of
thl.! coso. II

liThe Judge j'ldvoc'ltc Gcn..:::ral's prop'>sc.l pr.:>vides o,J:rcly
th'lt thu C::.'lurt tlsh~ll give c!uo rcg"'.rd to th0 .1.dvicc of
the judge a lvoc.:lte .1.5 to th.:l law."

nB':Jth the Vhitc :.rticlcs "l1d the Judge :.dv'Jc'ltc.: General's
proposed ...rticles follow the J:cGuirc propos:lls with
respect to the' aplJOintocnt of n judge ao1voc ....tc f"}r sun.::ory
curts r.mrtin.l. II
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nTh.:: a'lll~.ntinc Report has rcco::-ocndcd the r..csign..... tlon
nf ~ judge ~evoc,tc for ~ gcn~r~ court cjrti~l ~nd,

,;hcn thj circuost~nccs pc~t, for a sUDO~ry court
narti".1. He t;:::>Uld. be '\.'1. I)ffic~r sp~ci "!.lly L~ ..... incd
lmrlcr the sup.;rvision of the Ju1gc :.dvQc:.tc Gcn,Jr::l.l c.nd
c~rtifi~d by the l .... tt.::r as qu~lifiod. His rulings ~rc

to be ~cvisory onJ.:r, but in 1Il:r case in \':hich the; CO'..ll't

~o.:s not folio;" his :!dvieD '.-rith respect to n.."1ttcrs of
1.iI ~~!i ;>roCCt.1urc too rejection of such :!.--:'vicc a.'1C the
r:-.:'50n th~rcfor is to be noted in the l'."cord. n

"'I'li3 5;:,oc1....1 rccoL1r!.",nd~tio:lS of the :-.i.nnrity r~li-r.crs

of the B~ll~tL,c Co~~ttc~ rcc~~nGc~ ~doption of
th.:: '~cC-uirc ..rticlcs in r~vis.:,,;<,. fom. lTrl,!...:r the rc­
visc~ dr~t of th~sc ~rticlcs the juiEC ~~vocate is
to oc "'.Il officQr rrdcsi91'1tcd" (r:l.th..;::", th:7l1 Hecrtificd")
b~' the Juc.ge ;'.c.voc."'.te Gcncr:.1 e.s nu,.lificd: h~ is
to :!.c.visc t!le eourt on th;:!; :lc1.:.l.issitility of evidence
(:,r,.thcr th"'.n rule finA.ll;r thereon), :-.n-1 he is to
Il~rlvise" (r~thJr th:1I1 llinstruct ll ) the C)urt on the
1...\'1 of the c~.sc. The" court is to Ilconsider tl his in-­
structions ~n th~ l:!.w, r~thcr th:!.n to bo b~und bi it,
but it is still to dotcrnine the b'.lilt nr innoc::ncc
of th-:, "'!.ccusod "in .:lccorclru1c~ th;rcwith. It These
prop')~:-:ls fUTth~r :-,rovi,1Q:

11 In '1ny case \"thcro the C0urt do..:'s not follo\'! th;J ~dvicc

of tho judge ndvoc~te l'Iith rC3pc:ct to n.."'.ttors of 11.W
.:l.nd ;>Tocccure, tho.J ro~.so:'l·thcrcfor sh"~l be sprc".d on
tho r.:cord :Jf 9T?Cceclings. II

liThe diff"::Tcnce in these v:1.ri?us pr0p~)sr;ls .~!',;; not so
grc"'.t th"'t tIlI:.:Y could not b.; rcndily r'~cunci :d by the
:.dvis0ry Council r:!connendcf. in the Introduction here:of.
~11 ~rc "'.greed th'1t there should be n ju:&e ~dvocat~,

tr,incct in the l~w, to ~sist th..:' C?urt in ~Triving at
its finr1ings ;me. sentence. :..11 arc ,\gTCCrl. th".t he
shoul1 not be :\ n.:;nber of the court :1n'" s!"uuld n0t
Yote. '!tiC onl~~ controYGrsi--J. questions Arc:

11(1) Should the jucgc '\dvo~tc be ~-.lsign,ted

(or c:lrt "fied) by the Ju,.gc :l.dvoc-:.tl.: Gcncr"'.l
as ~u~lified?

11 (2) Shoulcl his rulings ::mrt instructions be
'!:>inri.'"J.'.; or ~visory?

8
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nO) Shoulc ~ judge 3dvoc....tc be providc~ for
the su.~1.ry C lllrt !."".rti:l1111

Th...:sc ,!u.·stions "'ill be t".kcn u!'> in ordor.

I! (1) It S,Jcos obvious tho.t there shaul.;' ~ sone
~ssur~cc th"'t the juc£v ~~vnc~tc be qU1.1ificd
t? ?Qrfom his ~~utic:s. The: :cGuirc:me nite
dr·~t ~rticl~s ~~quirc t~ ..t ~c be ccrtifi~d or
dcslPr1o.tcr! ~ qu:.lificd by the Juc..gc .ld-vace-tc
Gcnoral. This 80":)",'.$ tf') be .:. r.,;~s"'n1.blc solution
r..Il' prcf,;)r ....blc tQ the JIlClN :.c'_V'1~t.::: Gcncr<l1 l s
dr....rt, ,-;hich inclur.us no such I"C'1uircr.: ..nt. The
B:~ll"lntL"lc Rc?Crt concurs with th.... !:c'rllir..: :md
Thit... r'_r~fts in tl".is :!'.... sPJct. l1

tlUn~~r th) .',rticlos of IOor thJ 1:\~1 r::;oocr )f a
g;ncr~l c~ur~ ncrti""l is sup,os~d to be 1. rcnbcr
of th..; Ju,q-&c :.CVQc:'.toJ Gcn~'r~ I 5 Dcp1rtr~cnt, '·'hcn
o.v~il1.~lc. ~s·~ ~~~ttcr of }r1ctiec, cs~ei-11y

durine thJ t~r, JU~Gc ~~vceltc 0ffie~rs in the
:.rn",r l;Jra n~o.r1y ....11 ."\SsienJC: to st:!.f! ju"cc :u'.vo­
e~tc ?~sitinns ~r ~thor full tir.m l~o~l ....ssign­
n,,:mts, '1.11" it l,n.s the exeuption rnth--'r thm tho
rul<.! to rin'~ on.,) :tv:.i1"b1c fo:, .1 ~t:i2. ....s 1:::'\'1
1!(:r.tb0rJ ~~ 's;Jitc til.,) r ....et th'.t they l~ere v0ry
corr~only user. !1S trio.1 ju:1.gc nevoc:tos. Thnt
t~ ..is !\.Jpr0sents n f'\i1urc to cttrry )ut the st2.­
tutory intcnti?n ''''.5 r<.Jcosnize'l ::l.S fnr b~.ck ::l.S
19""2. It is nm: reconncn<ur~ by responsible .•rny
"!.uthoritics th,,-t th-.: ,,:ctu".l prosoncc of the 1nw
i"lCllbcr be !:u:.r.c ". juris"icti~mll requircMcnt in
111 c~scs tri(:d by ~~ncr~l courts n....rti~l c.nct
tho.t it be furthJr ro~uirocl thnt h0 bu .... n~nbcr
of th.:: Juc;gc ...r.V")c1te Gcn",rcl's Dop.1.rtnunt. The
Bous.:: !~i1it:lry .,ff:lire COlJirittJc J stu,l~ring the
.,ro.y s:.'st ;r:., h,J.s !' .Jconr.10nr'or! th ....t the L1.l'f nonbcr
be roruircc. to be :l. l.:l.'IY,Jr, su.: up clses, but
have no vote on fin. !ins;s or scnt....nc"-'. Tho -.f.:lr
D~p~rtncnt 0P:)Qs~s the ~cni"l ~f th~ 1n~ r~r.borls

vl)tc. lI

"Since the I!.'\v~· !:k::.s cst"1blishJ" 1. group ,)f leg"l
s,~ci"list offic~rs, 9ursu~nt t~ th~ r~corn~n~­

ti"ns 0f th~ B~ll"ntin~ Co.,uttC0, this prJblcI:l.
c',ul' be solvc'\ by NGuiring th~t th.... juc!.gL:
a .... v:Jc ....tc be ~ :1CLlb.::r f such "rnup, just :lS it is
no" !'Cooscc th1.t thoJ 10:w r.~r.1b 'r )f tho :,my
g~n0r"1·c~urt b~ .. t~rbcr ,f tr.~ ..r~~ Ju~~c ~ctvo­
c."t~ Gcn.:..r1.1 Corps. In~.s:luch .s ~rovisi :ms ~rc now

8
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bcin~ r:ad~ for the tr"'.ini!1p, 'f "- 5r... ~tcr mubor
of l~g~l1y rlli\lificd 0ffic~rs, it 5h~ulG b~ ~r~c­

tic~ for the JU~£c ~~voc~to Gon~r~l to ~)siJn... tc
qu--.lificd ofiicers try sit r>.S j1.l\!g..:: .'"'..dvoc ....t....s, me.
~ st:ltutory roquir..:r.l....nt th"'l.t tho juf.gc . 'V0C2.tC

be "U1 officer so:> ...~sign~tcc'. ~·toulc. ".ppc:->.r to be
fc~siblc.ll

"In this connection it is interesting to n.... tc th--.t
in 1919 the JUG.;} :.,l,v~c;.t.,J Cen.:.r-l -·f the .bvy
stron31y r~c"nn.::.n~od th-: r::>rr..:!.~i::m ;)f .:!. rr~rr:::"'.1'l ...ntll
ero?s 'Jf ju<'..j;cs ,rlvoc·tc for th.::; nw ....~ s.;.:rvicc."
He ~lso rccoCL1:n~c~ th~t th..:: l-w be Q~.::.n~.::;~ t. rc­
:"Iuire th:lt a rrl[.w n~.b .. r" sit ,n "....:::.-y :'Cncrol C)urt
J':l."';rti .1, ,"hos.:: .... 'ivieo U:JOP. 106.:1.1 r:ll.... slions ~_ri5ing

in COl".n~ction -'ith the h~1.!'in'3 s:-....ll b.::; bin~:ing u?On
tho court, but Y'h" sho::ul,! how,) no v')t~ u;>on ques­
tions of f:'oct." .athQ~h thcs,- NC')(Ii"J.-::m>.ti'1:1s
1','::rc :1otQd .:ith !lpprov~l t-y th' Sccrl,)t~ry of the
j{,"'!V, c.p:1".r~ntly n') ncti ,n w,:s t.;t::cn 0n th'::'!1 ~~t

the tL.1O."

"(1)
court
c"urt

Th~t ~ ju~gc'nnvoc!lto be provi~cd for ~vcry gen~rnl

~'\rti"'.1, anc., uhen :Jrl".ctic:tblo, for cvory sun."'nry
::t.....rti~.l. II

II (2) Th.... t he be o-:n officer '.'hoso c:ullific.1.tions h1.VC
b~cn ....pproved by the Ju~ge A'\V"c,1tC Gener.:'.l, either
b'· virtue of his beint; .:L L:q;:'\l Duty S!JCci1.1ist, or ns
oth..!r..Jisc hwinc the ronuisito 1::ig,'11 tr".ining. n

II (:3) Th1.t h...:l b subj.Jct only to th<J sup.;rvh _on ef the
Ju,;Co .•dv')coto Gcn:r".l, 1.n,~ not of thc conv-.;ning
nuthority, in the pcrforl"'...1ncc of his ('uties ~s ju,lgc
'V1VQC.:'..tC. ll

"(4) Th:-.t his inst!'uctions on tho l~yr ....pplic:-tblt3 to') the
C1.S0 be c':~Q in ,?Cn court ~nr b~ s~t forth in the re­
cord; th~t th.; c 'w't rl.ctcr:tL1o ~uilt or innoccnco in
'\ccor~~ncc th.Jroy~th one on th~ b~sis of .h0 focts
found b~r it; "'.r.'l th... t on NVi::.:'i'.' flr~jul1,ici:'!.l error in
th~ jur'Jc 1.....VI)~t .... IS instructi ..,ns t'l .... 6roulv'.S fS':" setting
....si'c.J. ccnYicti-n. 1I
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Vanrl,crbilt Report

Th~ V:m:!crbilt Report Ncorncnc:)d t~t is sh3ulr be a
juris~:ictioncl rcC'uir.Jn~nt th~t tho 1:1.\.' n.:=!mcrs be
tr-:i.ncd l~:.\:"y~rs ~n('_ cO!.nissiJn~cf )fficors dct1.ilc~ by
the J.!..G.D. anc th:.t it sho1..ud be rcquir..::d th":.t the
lc.w r:.::i:lcr be "'.ctu.:l11y prcs<.:nt thr::>ughout the tri.-u.
This rCconn.:::nc.:ltivn H-:S ~~~optOG in th...: .1l1cncc(' ..rticlc:s
of ':>or.

Tho Scconc' B~ll~tinc !loport rccorncn~cd th..; -:st".blish­
l~nt of 1. ju'~ec :l":vocn.tc such ,"S iz not inc?rp"r-:tcd
in the oToposcd Navy bill.

The First S...ll"'.rltinc R..:::port :met tho 1!CGUiN Report ;;.rc
conplJtely cov.Jr,Jd in the Kc.,;ffCJ Rc:x>rt.

In hearings before· a subcor:1l'1ittcc of t he House :~n-...cd

Services CoDMittcc, all witnosses "'.p,rov~ th.J qunli­
fic-'.tions of l:lw Tt",nbers set forth in ..tht"\t is now
Public ~w 759 •

.~ll witncss(ls, ey-cept ',''1r Dcp"rtl.:cnt r;)sprcs~nt".tivcs,

rccODfJen".cc th'\t Co b.w llilGbcr be '\ppointed by the
J.~.G.D. ·end not under influence of conr~~cing offic;)rs.

The V.P. i'l. 1.n(~ V~ter1.ns Bar :Issocio.tion reC'')f.V"lcnc1cd
tnnt tho 1~1 Donber not be entitloc to vote, vmilc the
:.• V.C. rcc'1I:lMcnd.cr1 th..1.t such ~ 1,1.w nor.1bor shoul(~ be
president 0f the court, rQg~r~less of r~nk.

pCI.--1

•
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COfJlXlrison of :d B l.nd
conpu.r"\blc provisions ')f :~GN

I - The :.rtic1c of t tnr n'JW in force:

:lrtic1e of a~.r B ~~sign'ltcs too .1.uth"rities by whon gcnert\l courts­
n'lrti".1 n"Y be "oppointe~.; prvvi~es for tho' det'li1 of " l.:l.vr n~er,
'\n1 pNscribes the l .. tter I s qu"l1ifiC.:'otions.

II - The :.rtic1.... of . In.r 01.3 !'':':ViS~.::l:

The 1948 revision chmgcs .. rtic1<. 8 in ir..""Jort"".nt p.'lrticuln.rs:
(1) By en1,rginc the list of ~~POll)tin~ ~uth0!'itics, (2) by providing
tmt th~ l,""w ncnber, if not J •..• G.D., sh"'.ll bo ~o nCrtbar of"the b:lr of
1. F,-,(~.:.:r1.l (r high.::st St"'.to court, ~j certifi.:.( by the J.;l.G. as quili­
fi...c! for such cct1.i1, (3) by cnl.:lrging the ;'Y.lVlJrs nf the L...w l.:.::r.bers,
"l'1C (4) by provicing th-:.t n:> c~sc ;:.""y be ~isrx>scd of in the absence
of the law ocri:lers.

Tho revision ."lls!'"' tr:>.nsfers, r-uit... logic ll:,r, the ~r~vl.s1.l)n r...:nder­
ing in.:.:1i,:;1bla for r~r_'.b;Jrship ;:m ::l.ccus..:;!r nr pr,:,sccution ':"itness fr00
:.rticle 8 (GCE .:. By '"!h,:)o .o.ppointc.,) to :.rticlc 4 (l.tho :::J.y Serve on
C .urtf:-..1rti.1.1).

III - The :.rticlcs for the G3vernr'\Ont of the t1c.v:r n~,l" in force:

.\CH 38 (Uw<'.l C"'Jurts ('.J1d BC".rd B-40) is 1inite': t~ GesiV'l1.tion 'If
iluthorities by ,-her- ben;Jr'"'.1 courts-r~rti:tl nay be crmvenod.

IV - The N~vy ~rticlo as revisod:

Tho Ncvy B111 (~rticlc 22) ~~kes no ch1ngc in this ;\rticlo.

v - Differenccs

.\.T'1 8 providos th.~t gcner.J.l c'~urts-n..'\rti""'.1 rny be ,:,.ppoL'1ted by:

The Pr;Jsi~ent f the Unitc~ St,tcs
(The Cenn.'m~L'1G Officer of :. tcrritori:'.1 (~ivisi'"ln - rleleted in 1948

r<.:vision) •
Tho Corur.nc'ing Officer of .:l. territorial c-lcpartr..cnt.
Th\J Supcrintcnr!(,..nt )f the :~ilit:\r:- :,c,...~ar'.y.
Tho COrv:""U1r'ing Officer of 2I1 ...rr..y.
The CO!':'.rnn'ing Officer of -m '!.roy corps.
Tb;J C""Jr:''-'''''.!1..-l.inti Offic r of 'l ':'ivision.
The Conr~nting Offic r of S slJp:.r,J,tc bri£~de.

:,m~, ,'hen ..:np0l'tCNrl. by th~ Pr -osi"6nt
The Conrnnrling Officer of "ny (;istrict.
The Co~~n~JUng Officer of ~y forco.
The Cor-r...mr'.ing Officer of -:ny b'll'y 'jf troops.
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The 1948 revision adds, after sc~~r~tc brig~do:

Th:> Cotn:lnding Officer of :tny corr.:sponding unit '"If the Ground or
.ir r-o,rcos,

:.11,1 'llso adds:
The Coon.:mc'ing Officer ')f ~_ny co. ~:"''1..l t'l \lh1ch 1. neober of the

Jur'lt;C .•('vac to Gcn"ralls Dcp .....rt:':Cr.t is 1.ssigncd 'lS st'lf! ju-'.go a'"'voc,tc.
:.nd:
Supcri')r ~uth'rity.

:.GlI prClvid;:s th.. t geneT.::l C::lUrt:.s-n.....rti ...1 n'ly be c~nvcncd by:

The Prosi[~cnt

The Sccrct'!.ry :"of the rtavy
The COIT1:mdcr in Chicf of a fL.~ct

The COrT.4~~ing Officer ~f 1. naval st1.ti~n or ~ l"rgcr shore ~ctivity

boyon(~ the c!)ntin.::ntnl lirits of the Unit~d States

,.11 " .,h.10 cr.?'Yo.·crcc. by the Sccrct1.ry of the lhvy:

The C()f.'lr1~"'.J1(I.inb·Officcrof ['. divisinn, squ:l.~.ron, flctill.,,~ or other
n"v~ force ~lo1.t.

Thc'Con~I~~ingOfficer ~f .:": rL"'.val ~istrict, n1.v·it basc, or n"v~l

st:ltion.

The COO'":l<....n~.,nt, COnr.k....nding Offic",r, 0r chief ';)f :"Iny other force or'
."lctivity of the N~vy or i.~:'.rinc C'Jrps, not "ltt~chec! t"l .... naval r~istrict,

n,v,l base, or n~v~l station.

:Irticle of nar 8 orovidcs f()r the "pp'Jintnent of a 1<1.\/ nenber of
every gen..::r:ll court r.arti,l '(rIl'J, in ~c~r'ition to his dutICS as a f".0r.1bcr
')f the court, sh:'.ll perforu such other duties an tho President by rcgu­
1"lti0ns n ...y prescribo. . Thes,) c;utics ....rc set f,1rth in the It'\nu"ll for
C')urts :~~rtinl (sec P"'.r. 51d, page 40).

Un"l.er its pr.-sent :->rocor:ure the U~vy h1.5 c JU'lge :.C1VOC ...t~ who, in
,~.d,.lition to "lctin!; ....6 r>rosccutoi", also ·"lcts as :10 nl~vis",r t0the court
on rntters of l:'.tI :'m(~ procedure.

Proposed revisi')n f)f the :.rticlos for th~ Gov-..:rnncnt ')f the tI1.vy
(.~rticle 24(b) \'/')ul,t relieve th~ Judge :,clv~c'\to )f 1. gen..:oral court n"'rti-1.1
of his duties as ,rosccut':lr "'..Il::J. f:.'!.!.~C hin an n,.",vis,Jl' t'l the c"'urt upon :til
n....ttcrs arising during ... tri "'.1, :luthorize hL"'l tc rule on interlocutnry
oU0stions, except ch ...lL:ngcs, to instruct the C')urt u!'>On questions of law
in ')pcn court, "'..Ilc. try pcrforn such oth... r '~utics ::lS th..:o Secretary of the
fhvy f:'2y prescribe. The ':uties of this oftic~r :"oul1 c')rNs,onr: in rk~.ny

p",;rticul-:rs to thf)SC of the :.~ lr.~x~ ~nbcr, th cssenti".1 fiifcrcmces
being tmt the navy Judge A.~voc'ltC"""'r.oul1not be :I. ncnbcr of the court nor
entitled to vote :!s is the :.I"f'l-Y lo.v· n...rtlcr, :m~ th<"'.t his rulings \'lould
not be fin~l, :>.nc!. th?t tho thvy"Jur!r:e Mtv('lcC!.te's rulings f~"'''J be ov~rruled

by ~ o..... jryrity vot~ of the C()urt, 1'.tlOrcns ccrt"in rulings of the j",rny
1::!! n..:roer ....re tin"'.1.
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AU 8 and conpo.rablc provisions of :.GN, cor:rncnts on

?~CMO llCOffiIA"..rison of :,H 8 and comparable provisions
of .\aNrr , undated, unsign.:od

1. IT,\ difference between .~n 8 and conp".rablc provJ,.s1.ons of :.GN
• vrhieh hns not becn r.lCntioncd in subject memorandum is the provision

appc.1.ring in Public 1llw 759 th.",t nhon any nppointing authority
is the accuser or the prosecutor of the person or persons to be
tried, the court shall be appoint~d by superior con~tcnt nuthor­
ity, md may in any C'1SC be appointed by superior authority vlhcn
by the l~ttcr dccacd dcsi~~blc. There is no sir~lar provision in
existing or proposed :.Gll. Such l!. provision would b.:: inpr<'.cticablc
ind mk..:l tho: s,}....stcn um,'icldly. Frcc:ucnt N'":.vy !'lr'!.eticc is th"'.t
tho high..:st :luthorit;r in the .::!.rca conv~n~ ttl<: general court n:!rti.:li.
Ref.... rence to suporior ~uthority \~uld often ncc..ssit1.te going into
:mother area ....t 0. gro...t dist:mco :md often \tithout '1ny rendy IX:nl1S

of conn.unic.:ltion. Oct-.ched authorities 'x:luld find this esp..:ci".lly
difficult.

2. Tho accused gnins little protection by requiring his ~ccuscr

to rcf~r ctL~rg~s to superior ~uthority )or trial. He r~ceives

grcntcr protection by depriving the convening authority of re­
vic\".'ing power.

:3. The AU also includes a provision th1.t the court sh'\ll not re­
ceivo cvid~nce or vote upon its findings or sentence in the ADscnce
of tho law F.loJooer. There is no sirdlar provision in Nnvy law.

4. Historic'\lly, the tern judge advocat~ vms 3Ssoci~tcd with the
official skilled in Invl who pcrfor~d quasi judici~l functions and
on occasion had luthority to jUdg~ and giV0 sentence. Sec T"jinthrop
p".go 179. To rct:1in the tern "judge advocate ll for the legal officer
of the court would :1.p~~r narc in line \'ith such historic'\l pre­
cedent th~n to use it for d~signation of strictly prosecution func­
tions.IT
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Unifo!"J\ Code of Lilikr'· Justice
Subj' cct:-Sp.::cic.l Courts-; "'....rt'_"l - B • , . t d 9... ~' "110.") "ppol.n e,; - h ....

I. :~r-:-..... Provisions

1. J.rticlcs of ""f...r

"itRT. 9. ..Jpcci ~.l Cour ts-i~['.rti.::.l. --'ihe: Co.::r:anding Offic~r

of "'\ district, g:-.rrison, fcrt, c....·.:!>, or other pl<J.cc l'1h..rc
troops ...r_ on duty, ~nd t;1y CO.•T n~n,g officer of n ~ri­

g"'\dc, rceL~Nnt, d~~"'c~cd b t~...lion, or oth~r detached
cOi.4.:.."nd ::::'J" :-':':'"Joint spc:ci.:-.l courts-f"..:rti~l; but ,'Le,;n ·~.r

such co:.•.~~,ndil1b offic03r is thl,. ...ccuser or the ~rost:cutor

of the. person or p",rsons to b. tried, t.: ..... court shell
be .:".ppoint..:d by su~ rior J.utnorit~·, .:.00 r.'•.,r in ·l.n;. C-.S(:

tA. ".ppoint..:d 0:: sU!"J rior ::uthorit;· "t:.:.n b~' t.ll,; l.::.tto.:r
dce.'1cd dc~'::'r..-bl..:; .;Ild no offic~r sh"U be cligibh: to
sit ~s n I .•"nbcr of such court "hon h.;l is th..: .::.ccu,;cr or
c.. witn..:>ss for t:.__ pros..:.:cution. 1t

2. l.:<!.nu.:l1 Courts : .....rti~

P:lr. 5b. Spcci.:l1. Courts-p-,artill.- II T:'1'- co;:r.to:.ndi~ oific_r
d::sign:'.t<..d in i4. •• :. 9 L"'.:::~' .::.ppoint spcci.:ti courts-anrtinl;
but ~.'hcn :-.n~' sucr: ccr.J:.....nding officer is th... .:".ccuscr or
thl.l prosecutor of the person or p<.:rsons to b..: tried thl.:
court sh-..ll be .... ppoint(;d by sUp0rior ·.uthorit~r, '::':1d :::..~.~: in
tn,V CC.SC, b...: nppointcd by supurior .:'.uthoritj" \men b.r the
l:ltt(,..r dC.::l:.lwd d(,,5ir~.~1·.:.. (1\, ... 9.)

The prL1ciplos of the l~st thrc~ subJA~rc.gr~~hs of 5~

c.pply to sp~ci::.'l courts-r:u::.rticl.

A bDtt~.lion or other unit is Irdetr-.chedl1 \:lLvn isol·... tc:d or
r0..lovcd fro,.l the ii1t1.~di:~.t" disciplini'.rj· control of .... sup..:r­
ior of th..:: $:\n", brc:nch of the scrvic(,.. in such 0. n:::.nncr .:'.5 to
~~c its cor.r~ndcr ?r~~rily the onc to be locked to by

:::;up;;rior "'uthorit~· c.s the officer rl,.sponsiblc for t.hl,; ."1.d­
.iinistr",Uon of the disciplin", of th..: enlisted ncn co.-.posing
till. S·~J:~. 'fhe tcrj-.l is uSl.d in .~. disciplinr.ry sense, and
i~ not n... cess<:.ril,r l.L:titcd to uhat constitut~s detnc!1n.t:nt
L"l '1 ph~'sicc.l or t......ctic'~ sl'::nsc. For in5tcncc, the coo­
r~1nding offic~rs o~ units th~t ~rc ind~pcnuwnt, except
io so f,r ~s thcy ccr-stitute ?Crts of .:". division, who cr~

ros:,onsibl" dir.... ctl:- to th(; division cOOlr.ndcr for the
~~intc~c~ of disci,lin<.,; in tho.:ir r~s~ctivo co.~nds,
ON COI.tp.::t~f\t to '~.PPQint spccic.l courts for the s.:.!:.c,
subj~ct to the ¥,()"-:c.r of thl: divi.>ion coxc.ndcr to ~p iot
s:JOcinl courts for ~ll subordin,~.t... oro"~"liz.,:J.tions ~nd. dc­
t;:chr.~nts under :li5 co.-::.~d if b;-" hi:J do...;:\<..d dw:::;ir~blc •

•
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The subordin~tc coco:.nder fl,.~y l;xcrcis,) th... ;-xm",r to
~.?point sp<;ci.?.l courts-n.:.rti.::l for his COJ:1,";L."'.l1d unless
.~ COIJpct..:.nt sup..::rior dee:.1S it "d ...sir~b1ull to rl".scrvc
th:'..t po·..'er to hi..l:'.st:lf .:md so notifios the suborcinr.tc. ll

3. PUulic kw 759--SOth Congr,.ssJ Ch<'.pt.::r 625--20 Session

SiC. 207. l..rticlc 9 is .::l•.::iondl.od to r.,,;~d .:lS fo110;;5:

It ;-.,I1T. 9. ';P :CL.L cctJT.TS-:_.~~TL~.-- Thc:; COjJ::~"'.l1ding

officer of r:. districtJ £~r!"isonJ fort, c:'J"..p, st~:tionJ or
oUl..:r )1-.c_ '·j:l.or~ tr00ps =x... on Qut.rJ -nd tho:,; cOf.l..:'.nding
officor of ~n .f..r:::;{ grouPJ .:lfl rt1'.,-.:IJ ~n n1'..~r cor~sJ il

divisionJ briG~dcJ r_~iocntJ dct~chcd ~.tt~ionJ or cor­
r ...s~ondin.s unit of Ground or hir Forc,,:s J :-nd tL.... cOi:'.-;k.nd­
inr, officer of ~ny other detached co:~~d or grou? of
dut, chud u.-its p1;,.c.;;d u.'1der a singlo..~ COiY~ .ncl..:.:r for this
purpose n:.;" "'.P;ooint sp,-,ci.1.1 courts-r....t.rti':l; but ~'ih(;n <:.ny
such eo!.l!'onding offic!,;r is tho ~ceuser or th<.: prosecutor
of th... p.,,;rson or p.;;rsons to b0 tried J the court shell
be ,,-ppoint"d by sup",rior :.uthorit~·J u.nd. nny in "'.n.v c.::.so
!.-(,,; ~.ppoint0d l)'y sup...:rior ::.uthority whon b~' tho 1~tt·~1'

d..:,,;r icd desirc.t.Jl..:. It

II. IJ~VY Provisions

1. ArticleD for the: Gov",rn.:lcnt of the United 3t<1tcs IJcvy

" ..RT. 26, Convenin~ nuthcritj".--Su. :'J.......-r~r courts oo.rtial
nay b~. ordered u!',on pcttr of fic.:Jl'S nnd ",n1is ted d,:;n in
th", n vcl. 5..:rvice under his cOCl(.1.C.nd b;" t~1I.: CO''l[".1~:ndin:

officer of :1ny vess;.:!J the cO;:'!{j'l.:.ndc.nt of an:: n~vy y~rd
or n..---..v:~ st<,;tion J th.:. co.n"'.!l.ding offic.:r of ;::.n:; !Jrig~dcJ

r ....;i.r.....nt J or -:;cp;'1'~t~ or dut:..:l.chod b..... tt~.lionJ cr oth:.:r
s..:;rrr.. t~ or d..;,;t:1chcd cO!._~.ndJ or .:L:.rin,;;. b.:..rr.:lc];sJ cnd J
,h.::n c•.1po\l... rcd u~' th0 Sc:cr...:t.:'..r~' of the i.cv~·J ~:' th",

cc...'nL:.ndinr offic..:.or or effie..;r in dinrgc of cny cOd{l.:'.nd
not sp~cific.J.ll:··ovnticncd in the for...:oingJ for the
tri.:.l of off... ns ... s \ihicL such cor ::mding officer or co..:-
:<:nd~nt EU1" deCI.1 d..;s(;rvin'" of rr t"';,· j!unisht.\~nt ~'1i".::1

h( is ~utr~rizcd to lr~li~tJ b~t not suffici",nt to 1'... ­

q!,;,ir~ tricl. by :1 g",ncr:-.l ccurt c.:::.rtil!.l (a. S. J soc.
1624, 'rt. 26; hur. 29, 1916, c. 4l7, 39 St,t. SC6).

1.. •• i. 9
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szc. lB.
c.n~nded to

l.rticlc 26 is r~nunbcrcd

r~3d ~s fallons:
as crticl~ 17 .~d

.1.ttRT. 17. Co;...a-..nding Clrricers of n ".vcl vessels .J.nd
3uch other offic~rs in co~~d or in ch~rgc of ncv~

forces or ccthriti-.:s ... s ,.1:::.jr be d",si&o.:.tcd by the: S... c1'o-
tr.I'·- of th .. :: ".v: ,::""-j" C<: nVCn;;: SQ-' -..-_r~- courts t.1. rti·~ for
the tri:o.l of Lnli5ti..d persons r~'·.lL-'.rl~ or t·_·,por.iril~

U!1::klr th... i.l CCt_~.w:nd or c!'l ".:' ->" for "':.lloG....d cff...ns...s d_i.L.:cd
dcs ..... rvin,: of [;1' ... - t\:r punis1"....,..;.nt th~n he.: is ..uthorizc.-d to
inflict, w:t not sufficient tc rc .uir... trir.l by g.,;r.,",r~ court
(.lo."rti,-u."

III. ~iffcr",ncc:s

1. Jiff.. r..:nc..::s in ..1'; md 1:.:1..,':' Provisions

•

(0) \/ho IT - oppoint,

Tho priJ.~~_r~· difL_renee kx:tw,,;,Jn the .1.ppointin..:; :lutI1or­
it~· of ~ .:.rn.r CJp..Jci~l courts-c..U'ti~l undwr the. e.i.;cnd..ld
A. ',1. <:.nd th~ ii.:'.K.l .-uthority to convene Su..:':''''.r~- COI";'l'tS-
. ·"1.rti:-.l under thu proposed 1J,:w.it bill is thnt thu frJr:lur
.:"'.r.. Unll..ll,..r:.:.t. d ~nd th.. l."'.tt .... r ':.r~ to be d..,;sign.... t~d b::
th.... J .... cre:tt.r;r of the kWJr.

(b) .i,ppointil\'3 .-:uthorit,r ~CCU5(Jr or prosecutor

This is tht: S.~lC. ~s th... pI" blcLl posud und...:r n ••i. 8
~s to b~n....r~l cvurts-~>rti~l.

(c) t~,pcint:.lcnt by sUpJrior ~ut;~oritJ'

S.~~..... ;.5 fvI' .:en(;I'~l couI'ts-j)oI'ti~s. (30e ... r. 8.)

2. Discussion

(c.) ;:ho "q' "ppoint

iicitb.. r the K..:o;;:ffe, R:.ll;.ntim.;, !CGuir... , (ikv~r)
n~r tho V~d,-rbilt Report (f<r....,,·) reco. :.'1t.l1ds ~n~r ch......nf,c
1..0; .:'!.ppointin.:; ~_uthority st>c:cific,:'.ll~· for spcci:l cl~urts­

1 .rU"'.1. (Sec discusS1.on und<:r .,rticlc af :;.~.r 8.)
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(b) (S~C A. . 8 for discussion on S~~'J{; problcQ \Iith r ....­
spoct to e....ncr~~ courts-,~~rti~).

(c) (Sec A•.1. B for discussion on s.:'.!:".c ~cbl_n "lith re­
spect to gcner~ courts-,~rti~.

IV. Other Pron::>S0d P..eforns

The :~,"cffc J ik..ll".ntino, i :cCuirc ~r.d VtJ'ldcrbil t roports
II f.:-.vor thw -.p[.l~int.~-.:nt of ~. "1<':" c~.lbr,..r" for s:x-ci~.l

courts-j1.."'Iti,-..l ··:h...:r...: ruc.lified officers rQ o'_v.:.i1-Ll.:; on
th0 S~~ besis ~s fcr-c ~~ncr~l courts~_~rti~. (~cc

discussion under~.. 8).

Keeffe P~port (P~r. 1, 2, p. Cl)

i~ethcr ~ judg~ ~dvcc~t~ should ~ ~ppcint~d for ,
sWlr;cry court is ~ .. ucstion u;licr. this uO.:lrd is I,Jt pre­
p..-...red to discuss .:>.t lenr;tl:, on the !.x sis of its (;xpericmc....
h.lth ,ugh the ;:cGuirc, ~hit,..;,., .:od Jude:" hdvoc,"'.tc Gcncr.::.l
prc'pDs .....13 :11 provided for this, it ;""".5 r0 .lizcU th,~,t ccr­
t:.in ;,r:".ctic~l difficulti.:::s st:'.nd in the rr.y. hccurdinel~',

tho j.~l~ntinc hc~ort h~5 rccu[~,~nded only th t ~ judee
:\dv ~'c:,tc b..:: ....ppoint..:d for c. sUiu".ry court r.::',rti ....l It\/hcn the;;
cil·c'.lI.st-~.ncc:s j:ur:it. 1I Tho .inorit,r report. of the. unlL'.n­
tine Co,v:tiLtco rocc;~.r..(,;ndcd tho l·".ne;u"'.g"';, unh..lne:vcr pr,.cti­
c,....bl,~. II

"Tn..: USF.i.T ftcport noted, r'ith r~sp..:oct to tho k.F:.r
spccl:'.l court n.;.rti~l, th,".t the .'1cst recurrinr. SlJGCostion
iror, Judg.;;; .:',dvoc,'''.tc. officers in th.:! field ilo.S th t thc;ro
should l:N 0. lc.",y~r .... ith.,,;r in the court or in :":. position of
ult:\<:di:'.tc sU:J.;;;rvbion, such .s.:-. lC6~1 officer ,~.t r.:.:giI.,.;;;n­
t'~l 1l;VCl. The R....port r",,:ccH:-Il:lV:1dud cCrnsid....:rction 0; <:.
pro s~ to ;.'l~cL r~ t 10'.S t one lef~~1.}' trO-ioud offic .... r on
..;:":.cl1 infLrior C-:iurt IT.rti:,1. II

All witncssc:,; b.,,;for-:: l:ousc ;lr:.lCd .:l""rvic .... s Co.y.ri.tt(.;~

(Jthcr th ....n r:.rt.:y pcrsonn.::l) r<.:c ...r:nc.nd""d 1::'.rr {.lcI.lb.::rs for
~p.:.:ci:'.l :.s .,ull ~s gun.::r:\l courts-.':I......rti.:ll .•

J..tt.•.1.chcd is Oer.l.O fro•.-, C'..lvnc1 Curr:r.



•Cooparison of
provisions of

I The Article of .lar now in force:

A

',/.
AGN

9 and comparable

A• .1. 9 authorizes the ap~ointoent of special courts-nartial by
the cor.unanding effie Jr of a

District
Garrison
rort
Camp

or other pl.e.ce where troops are on duty
Brigade
Regmont
Detached battalion

or other detached comr.and
frovided he is not the accuser or prosecutor

or by Super'ior authority.

II The Article of ',iar as revised.

The 1948 revision adds to foregoing list the commanding officer of
An army group
An army
An anuy corps

and dclates the cOmr.'.anding officer of "any other detached command. ll

For the reeson explained in II under A';; a the revision also deletes
the provision now in N.i 9 rendering ineligible for membership an accuser
or prosecution rfitness.

III T(~ J~rticlcs for the Government of the NaV)· nrn1 in force.

The Navy denoninates its court which corresponds to the Army1s
special court as a Sur~ry Court ~rtial (AG~ 26, Naval Courts ~nd Boards
B-2B, at seq). AG;-.J 26 provides that Summary Courts i.brtial may be
ordered byl

COl JIlanding Officer of al\Y vessel
The Cor.tr.landD.nt of al\Y !l2.val yard or naval station
The Commanding ufficer of any brigade
The Com;,13nding Officer of :my regi.":1cnt
The COJ:l'llanding Officer of any sopar~tc or detached battalion
The CODmanding Officer of any soparat(; or detach..,d comr.Jand
The Commanding Officer of any Uarinc barrack

and ~hcn ecpowcrcd ~J the Secr~tary of the Na~J

The Cocoanding Officer or officer in charge of any other
command not specifically m~ntioncd above.
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IV The ~~vy Article as revised.

Proposed revision of the: Articles for the GoverJ1D.cnt of the Nc:.vy
(AGN 10 (a) ) '\lould d~5ignatc the intcrI:l(;diatc court under discussion as
a Supl.lrior Court llortial.

(?Jote: Discussion of differences in jurisdiction bctwc<:m the
Vo· SIX:cial Court ~rtial and the Ibvy SUlI'.::k"1ry Court krtial are con­

sidered beyond the purview of this p..1.per. )
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hI; 9 ."'nd cOi:lp.:.r.:'!.blc provisions of J\GIJ, COj.~~cnts on

•

!luf.;r~nc(,;: 1.:c.":1O "Cor.1!X1rison of 1...1. 9 .:-ml cc....;.;Alrc;,;li,; provisicns of
.-.GiJll, und:'l.tcd, W1si bne:d

1. P",f... runccd r:c, ;,or~~1du."J. in p..'":.r.::.~rr.pt: I ins ...rts th<J prCV1Sl.Cn of " ..
th....t the ~ppointil".v cuthor:.t;" of the sp.::=ci.".1 court Llcrti.:.J. .':l:.~' not be
the ....ccus~r cr pr~sccutorJ ~ut cdds n~ c~~~~~nt to the effect Ulnt
this provisic:'n .:.pp~=rs ncwhere in ..GN. '!he r<Jstrictions of tr.is pro­
vision .:-:pp :>.rinL :in ;,.Gi.! ::m.":.1,C'..::r;- cocr-t .'J~.rti '"'..1. ~.U thr;ri t~· \';:..uld be: even
cere cbjcctiCJn~.blc th~n in gener.:.l cou::-t ::tnrti:".1 :-.uthc-rit,:,". i!['.vy
v~sscls fvr pr~longcd p~riods ~r~ not in the presence yf 3upcrior
"':.uth"rit~. vth .... nigt.t c..,nv.::nc the court in c<'.scs. '!h\; cv:.~_.-..ndit'-{;

offio(;1' is pmb-:.bl:" r,-:r..;l:" thu .:'.ccuscr. Under n...v,~.l pr.~.ctice h..: is
rc:c:uir.:ld to invcsti.:::;~ta ~ll disci~lin~r.: r\.:pcrts in pers ',n ...nd n~rLj....llJ·
co:~e8 cl~s.,) t~ fulfil1i.nt tTll,; lId,;,..finitLn" Qf th,.. pr sec!..lt ...r in the
~cc)nd sub-p~r~grnph of p~r. 5(c) w~nu...l fer C~urts-· ~rti,"'.l USh
(1928). On so.."':.1.l vC,;sscls there .::u-c often toe. few officers t.:> percit
rcf~renco to on investie~tinE efficer ~d still h~ve enouch l~ft to
try the c~sc -.bi...~rd th,.. S::.::13 vo,}ssel. If the co.':'.l.:'.ndin.:; officer of :::.
n"v".1 vessel ·.(ore circUl:lscribcd in his .>ovfer tv convene ,"': sUfL-:cry
crurt-n....rti.."':l it l:ould rvt:,.rd the cntir,.; prcceduro.l .:'!.nd \/~rk ~. h~_rdship

n tho vessel ~nd on th(.; ~ccused ~nd gr~~tly L~p.ir ~d,inistr~tiQn

of justice .:-.nd the .:::.int..:n"'.nce of discipliilc.

2. Public L~w 759 rct~ins th~ ~uthority of the co~~ndifiG officer
of ~ dct:'.chcd c.")I.Y.1t.nd .:'.s c.ppointing .:luthcrity .:'!.nd ~dds lithe ccn-
r."k....nding .fficer of ",:n~r other ~. * * grCtup of dekched units pl~ced

under n single cOfiT.l..":.nd..::r fer this purpc::;e".

3. J..GlI 26 includes:: jurisclictionti r..::strict1on th:-.t su.nt:lnr~r courts
[.1....rti~.l j~lily be ordvred uf,ly to tr~" the·se enlisted persons under the
c:.".u:1-cnd of the convc;ning .:'.utherity. ·.,11ilc the rufcrcnccd oel:1O cx­
cludus discussion of jurisdiction, it is nr t clLo.:lr ,doth which A,T,
it l-fill b.:: discuSS0d .:'.t :'.l1..

4. In p.....ro.er.:'.ph IV of rcfcrcnc{)d ocnor:-.ndUl:l, thurc is :". rcforonce
t:) ....GlJ 10 (n) ... f the "proposed rLvision of tho io.rticlos fer tho
GovCrntlont of tho L.:-:.v.r". The p......r.::.srcph rc.fcrTCcl to l.pp~:lrs in the
prjposcd hrticles far tho Gav~r~~cnt of the hrlled Services. TIle pro­
posed ",GN wO.'.1d :U,lend th..:: prescnt hrticl~ 26 b:' eivL"1g only the
cO'".-....Rndinl; officer ~,f :\ vessel specific R,uthc.rit;r t.? convene SU:Dl".ry
c.... urts n.......rti:l. :n "otht.;r offic ... r5 in cct:n.:'.nd or in ch.:>.rgc of n....vcl.
fcrccsll nust be de5iCJl:-.ted b~," tho Secret.:'.ry of the I~~vy in order to
h":.vc such ~uthority. The titli.: of sU.':Jr.lt.r:t court l:L:.rti.".1 would ba
rct......incd •

J. ::. cuanr
Cc,lonl,;l, u~c





e Uniform Code .Q.t Lilitary JU$tice
Subject - Sunmarzr Courts-l.arti.ll (nrmy) and Deck Courts ­

.bo i.iaJr Appoint. A.·.I. 10

1. b:!l!J3:. Provisions

1. J.rticles of .:ar

1I1J\T. 10. 3w,UJarY Ccurts-L:artiul.- The com;nandi.n& offj,.cer
of a c,arrison, fort, ca'!l.p, or otht:r place where troops are
on duty, and the cOI:lOandiIlL offic"',r of a 1'3g:iJncnt, detaci...ed
battalion, det<:.cJ:ed co;;)..-u.n;", or other ffi<l~' a;Jpoint Su.::l!!lar;,·
courts-l:'Iartiz.l; but such SU::£I.ary courts-j1ilrtial may in an:{
case be 8?fJOinted :JZ' supei'ior e.ut~orit.r·hen by the latter
dee~ed desiro:ble: Provided, That \";len but one ofticer is
present \lith a co:u.':s.nd he shall be the Sllr:1r.i<lry court-u..:rrtial
of that cor.:mand and shall hear and detemine co:ses broug."It
before him. II

A••1. 10
P. 1

•

•

2.

3•

•.anual Courts-~rtial

(P=-_r. 5c. p, st.6) Su.-r.ar:t courts-oartial. --liThe co,:uaa.'1di..ng
officers desi::nated in J..:i. 10 mr.;; .:Lppoint SU;,:...:k1.r;" courts­
.nartialj ~ut such sw.IIJlal'-·' cocrts-:.t.:ortial r:ta~l in any case
be appointed by superior authorit:: \:hen by the lattcr deemed
decirable: ProVided, That \ncn but one officer is pr~sent

Hi th a command he s~lall be the sUHU'"lary court-.....Lartial of .
that co.r:lI':".and and shall hear and determine cases brought
befor~ hi.r.l.. (A. ti. 10.)

bel~ the ap?Ointin~ authority of a s~~ry court or the
s~~ry court officer is the accuser or the prosecutor
of the person or pcroons to be tried, it is discretionary
"lith the appointinf; <.uthorit~r ':Jhether he ,:ill forwz.rd
the charges to the superior authority \Iith a reconmenda­
tion that the sur..iary court be ap~ointed by the latter;
but the fact that the appointing authorit~ or the summary
court officer is the <.:.ccuser or ;:trosecutor in a particular
case docs not invalidate the trial.

,men more than ono officer is present, a subordinate officer
will be appointed SUJ'II1!'.ar.r court-t::I&rtiJ.1. ·,lh0n but one
officer is pr~3ent, no order a,pointin;:; the court -:ri.ll be
i~sucd.

The principlcs of the. third and fourth subparagraphs of
both 53 and 5b apply to SUI.1i'lar.l ccw.rts-::e.rtial. II

PU6lic Law 759--00th Congress, Chapter 625--~ Session
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II. rJavy Provisions

1. Articles for the: Government of the United States Uavy

1l.'~T. 64. (n) Officers authorized to ordcr.--•.ll officers
of the rJavr and i.:arine Corps v/ho ar~ au thorized to order
either general or sllJ11.;!lar:r courts martial may order deck
courts upon enlisted men under their command, for minor
off<Jnscs nor' triable b.r Sl.llJll3.:'Y court martial (Aug. 29,
1916, c. 417, 39 Stet. 586)."

".£T. 66. Courts marticl and nunishttcnts ir. hospitals
and hospital shirs.- ;hen CIilpo;,crcd by C1e Sccrctilry of
tile: :iav:: pursuant to <::.rticlc 26 to order sll:.~'il.ry courts
martial, the co~din~ o:fic~r of c n2,V~ h03pitJl or
hos)ital ship :;.l-:a11 be 0:n.po':l..rcd to creer such courtc ond
deci. courts, and inflict t.'"tc ?uniroments 'lhich t::e CO:Jm<l!l­

d"r of a n.:.val vessel is authorized b! luw to inflict
upon all enlisted men of thd O£v~ s_rvice attached thereto,
'·'hcthe.r for dutr or as patients (Au~. 29, 1916, c. 41.7,
39 Stat. 586)."

e 2. i;aval Courts and Eoards

SZC. 692 (footnote 2) For th~ constitution and pm'ers
of a deck court see art. 64, .•. G.Il.

.ho mI":- act 2S dccl~ court officer.--"Officors shall
not be ordered as deck court officers who r:.r~ 00101, the
r<m\: of licut{;nant in the Navy or captain in the i.nrine
Corps, ~nd \tho hav~ had less than six ~rl,,;ars I serviN a.s
a commissioned offic(;r, except thu. t, in cases \,'hero
th~re is no offiC0r of such r~nl< or of hihh~r rank nt­
tachcd to the vessel, ne.vy J'ard, station, or cOf:'lJ'Iland,
the comnanding offio.... r (if a comr.lissioncd officer) may
act ilS deeJ~ court cfficGr. An officer cml1o',J0red to
order deck courts rna,? at his discretion d...:sirnatv hir.l­
s0lf as deck court offic.:;r, irrespcctiv~ of his rank,
if cor.unissioned, and irrespective of the n.nJ; of oth<;;r
officers attached to his COJ:'.Cl(1!ld."

3. Propos0d Hav:.: Bill

SEC. 47

•
"ART. 15. J...1.1 offic.;r5 who arv t:r.\f>O~·,cNd to convene

Sl.L"''!ar~- cO:.J.rts martial nay conv.....n€: deck courts !.1artial for
the trial of \.:nlio;;ted persons rr..:c;uL:..rly or tuoporarily under
their co~cand or c~arg~ for ~nor offenses tri~bl~ ~y

su:n.'J<lry courts roartj ....j ."
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III. Diff",Tcnces

1. Diffcrcnc0s in :..rr.lJ~ and I~avjo Provisions

The prir.cipal diff",rcncc b0l'.'{;.;n the appointin!; c.uth­
ority of Army SU!,i.!!lary courts-c.artia! ..:.nd the convening
authorit.r of i:avJ~ dcc!'.: courr.s is that th(; ;.rticlcs of .okr
c.~si -:1.J.t.:; r..hich cO::"I".oandi.ng offic...rs .~~. c.p:~oint Hhilc. the
..• G. ri. provide that all officers authorized to appoint
CL.n..:ral or slUn."J2.r~T courts-martic:l ma,:; appoint d~c'~ courts.
The proposed ~:d.V;· bill -,iouid chnng~ the lattcr provision
to include anl:' tr.osc ::!lO J!'.ii:'- appo:"nt SUlr,,::;ir,/ courts-:..artial.

The ..rticl.... s of :ar also provid.:; that L1 su.. ~,r coarts­
L-nrtial (rtrr.ryJ >:!8..r be appoirtted b,r superior cut!~oritY" ';;hen
dc ..:r..~d dcsir<:!.bh.. b~· such :;;uj>.1ricr authorit,:r. The ri. G. U.
h.ns no suell provision.

•
2. Discussion

The
courts.

:_cGuirc nrticles C:avy) \JOuld have
In its r...:port the bo3rd stated:

iJbolishcd deck

•

llDcck Courts ar~ e.bolished. This seems to mcc.t "n. tt: the
approval of all officc.:rs axperil.:nced in cO.ll::1and nith ',/ho:J
the r.l3 tt.:lr hc:s been discussed, and their d.:.:misc Hill ccr­
t.ainl~· not tx: mourned by enlisted personnel ",ho havu COr.lC to
rcg.:.rd ther.l ;J.0r""ly Cl.S an inst.rwnentalit.~' of the convening
authorit~rJ nith· a fixed and prcdct\Jrmincd concept of gUilt. ­
~nd Y/ith the powor to inflict grr..:at",r punis;,n.....nt them is
pL.rr:ri.ttl.;d the- authoritjr that brinos til...:!!! into being. hS a
consl;quencc, the jurisdiction at i:.:tst J r'ith due d:Jfcrcnce
to the function of cor;mandJ is increased, Hith the; ,~lOtcccdent

ric;ht to re~ucst end receivQ trial b..: sUJ.1f,ury court-oortial."

The Second Ualbntine Board raco.lllended rct,;nticn of
dade courts:

lI'llie ,.3oo.rd b,;licvcs nl thou-:h there is SO!:lO differcmcc
of opinion on the subj<.:ct, <::.nO tho.t altbou[;h SOIJi~ officers
do not fi~kc full us ..... of Deck Courts, th';l ar~ novortheless
essential in ships J parti culllrlr in ti::lQ of \tar. FurUler­
m.ar":

J
thu authorit;- no", v:.sted in a D""ck Court must J in

oro..... r to p:n.;scrvc th" scale of pU!lishn}(~ntsJ be vested
somcylt:",rc. It llPP':'C>.rS ta t:-:I.: 5wrd th.-:t th0 onl:" ;)lac.: for
this "l.uthority to go ~lOuld be to th"" COiJ.':l<llldi.r'-8 Gffic~r.
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The Board {~oes not believe his po~:ers should be increased
to tJlat extent. 11

The ;~?effe Report does not co::y.lent on th(., conveninf;
L',ut:,orit~- of dec:;: courts.

In IU&c::..rd to su:.~..,;.r~· courts-o::rtiul (iJ'::.,j-) the
V<:r.nderbilt Re,ort recon:icnds too t if neccssc.ry to get
officers 0: suf~icient ra~: and cxp~ri~nce, su:~~ry court
offic,_ rs sho'~lc.: t:e appoulted fro:a .:. 1 rgcr c.r..,:':' or a
lr,rgcr unit th n is <1t titlCS dC:18 .::.t pr scnt.

The VL:1d<Jroilt Co::c..ittc:;: <:!.lso rcconccndcd. furt.'"'.-.;r
stud by a :Xl.::u-d of orEctors of the adv~tagJs of the
uir,Ji:lution of su; ;j.,L:'.r.:,p court6-.~rticl. .md consid",r-:.tion of
t"..: dc:n::,....rs o~ .u.bUS0 J:.- nc·. .::.nd unt~·io;.:d. co,_:x::.r... co!.-..:.~.nd0rs.

•

• F.L-l.

In ;;,;ccord~'1Cc ';:...th pr~scnt i~av.r ,t-lracticc, tin officer
cn~\'~'rcd to a~poL'1t dec!, courts 00';' at his discretion,
appoint him::;clf deck-court officer, irr~sr>Uctivc of his
r:"1y., if co.-,;.:i:::;sicnl..:d, :too irrcs~..::ctiv" of th..::l ranI: of
oth.:::r offic..rs of I".is cv!:ll"~nd. 'Iher..::for.... , "hen th...re. is
onc cOi:'l1iss;;'oncc:. offic ... r in c n,,-v.:.! cOfil{ll.'lnd C,.l~O:I~ rud to
.:.ppoint dec!: courts, he is doc!:-court officer, ~d thus the
s £1u result is rucchcd .:\5 is in the proviso of A. :1. 10.

Prc:sunt l!av~' prc.c ticc r~cor.ncnds the. t ilS th..; d(,,;c:~ court
(:!1,1st <:oct Llp.: rtiall.1,r, nn~' close. ,c:rson. 1 ~;,no:'lad~c of th<::
m::n or the offenG~ is n. h,mdicc.p. I t is thus in;'ldvis;·.ble
to rcf~r to a deck-court officer spccificiltions c.gninst
p..;rsonnel under his in."lccii.:-.toJ sup...-rvision . Ii th '.',hon he has
hc.d close purson<: 1 cont::.ct. 'llthou;~h th .. ro is no lUGc.l
prohibition <:'.ce.in5t the accusinG officer 3ervin.:; as docl:­
court offic,Jr I :'. flliri,;l' tri<'.l !"ill result if such c~ses

ar..:. r.:.ferr:;;ti for trial to so_ .•conc hJ.vin'" no l:.tlO\'llcd~oJ of
the persons or offunscs involvcd. vf coursc, in s~l

con~..ncs, '.lit:. sil1[lc offic,-,r or ';ith a Vl,rjr li::ti.tcd
11l.4.locr of o...·ficers prc:sunt, if the I:J.:\intc.nancu of dis­
ci:1ino r ...c:uirc:s L-.tr:l(.;diutc tr~ ~l rnd ~unisr..!-llJnt, th,;)
offe.ns... s 0...... '. x,v<,; to t:c tried b.r an officer f.:u"'.ili.::.r \'lith
th... CO.Se., cv... !1 tl"1(; i".ccusinz offic.... r. ,.'herc possiblo, hoY/­
eve}', SUCil ,J. result should b-~ avoided.

J"ttach~d is r.lc.':lcrcndu...l fro,,: Colonel Curry.
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Cocparison of A~ 10 and conparable
provisions of AGN

I. The Article of \lar nO\'f in force.

Ali 10 provides tt.a t suraoary courts-martial nay be ap;.>ointed by:

The commanding officer of a
Garrison
Fort
Camp
Other place where troops are on duty
Regir.:.ent
Detached bat~lion

Detached company
other detachrJent
Superior authority

And that, when only one officer is present with a command, he shall
be the summary court.

II. The Article of liar as revised.

110 change.

III. The Articles for the Government of the Navy now in force.

The Navy equivalent of the Army SUllluary Court is the deck court
which may be ordered (AGN 64, Haval Courts and Boards B-66T"'bY any officer
of the Navy or l!arine Corps authorized to order either a general or a
sUMmary court-martial.

IV. The Navy Articles as revised.

Pro~sed revision of the Articles for the Government of the Navy
would change the naee of the present deck court to SUJ!'Ui!BrY court.

V. Differences.

As inaicated above.

•
(Hot.:

considered to
Discussion
be outside

of jurisdiction and punisi1r:lent lioitations
the purview of this paper,)

are
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Su.)j..:::ct: A.; 10 ...:.nd. co..'p.1.r.:.~10 pro\"isions of .•GN, cor .......mts on

•

•

R..S.::rcncc: i.:c"lo IlCOI"!.p......rison of i,.: lu -rod cOd~r,:~dc provisions
of J.Gi.: ll , u~d<1t-.;d, uns,j,.,:ncd

1. h,., 10 cont.....ins .:l. provi'5ion th.-t ··h...;l .Jut on~ o~fic~::- is
pNs...nt ''1ith 0 co: n-r:.d he sh<:J.l b.... th .. ;u. ........ r:· court-ru::.rti:'.1
of tlw.t cOi7lo1.nd --'nd shill hear <::.nc.l d~t ....r:ith... C,-.5..5 ~rou~ht

~~for~ hin. The .~. t~s no such provision for ~~ uto~·tic

...Proint. ....nt. .::.v·;.1 Courts .od Jo::rJ s ..ction 692(2) provitics:
11l.Jhc ."l<"';j• .J.ct cs dccl: court offiCl.:r. - OffiC_1'5 :;;-,-ll not ':Ie
o1'o"':1'od "s duck cour':. officers who ~r.:. ~lo~1 tbi; r:..n:{ of
licutcnc.nt in the. ...... '.'.. or c,~:?t.......in i:: th,,; :':<1.:-ioo Ccrps, ....nd
'::hr h vc h~d l~ss th".n six :·c......rs s .. rvice. ....5 n cor..:issioncd
affie r, cxc..:pt th:.t, in C:"'.scs ·,lheI'\.: thc::-c i~ no officl.;r of
such r,:.n}: or of high r r::.nk iltt.~ched to tl:..:: vessel, n;".v~" ~r<:.rd

or co.(:.... nd, the co,:~· ndin~ offic{.:r (if u. cOi,~jszion0d o1':ic ...r~
iX.... ...ct ;'.5 d<:ck court officer. k.n offic.. r cJlpo;"..rcd to order
d0C: courts ~;... '.y .:..t his disCl'ction d...si ..... C'. ~.t... i1i!.1S ....lf as deck
court offic~r, i:-r... spcctivc; of his r.:nk, if conJiss~on...d,
.'U1d irr... sp..:ctiv... of the,; r.~'1~~ of other officers a.ttt.chlJQ to
his cO!.lf.x'.nd. II

2. Pl'.r~er;:'flh IV of r~f(;r(;nc(;;d ncr.lOr.:'.tldun st::o.t.. s th:J.t .".
proposed r ...vision of I.GU ".Iould chQ.ngo th" n:'.iile: of th ... dvck
court to th SllJ7Jl12.ry court. It is th.:: propo!'lcc.l J..rticl...,s for
th<. Govi..orn':l nt of thl.; Ar..:....d S... rvic·.,;s which \!ould .:l,".l<C this
ch.·~nec, not th... proposed hG1;, which \',ould r..:t".in th.: existing
rl.rticlc 64.

J. 3. CURRY
Colon,.,;l, U~:
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