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THE ADMINISTRATION OF JUSTICE WITHIN THE
ARMED FORCES OF THE GERMAN FEDERAL
REPUBLIC”

BY DR. GUNTHER MoRITZ**
. GENERAL INTRODUCTION

After the surrender of the German Forces, the Wehrmacht, on
May 8th, 1945, and the occupation of Germany by the Allied
Forces, it was the object of the occupation powers to dissolve the
German Forces that were left and by all means to prevent the
restoration of German Forces for the foreseeable future. In order
to achieve this object not only were all military units disarmed
and their installations rendered useless, but also all legal back-
ground for the existence of German Forces was repealed by article
IIT of the Allied Control Council Law 34.

Not only with the occupation powers, but also within occupied
Germany itself, the opinion was widely held that there would be
no German armed forces for decades to come. It was therefore
no surprise that during the course of the progressive restoration
of German sovereignty within the area of the later German
Federal Republic by the three western occupational powers, the
United States, Great Britain, and France, the question of the
military sovereignty of Germany was hardly discussed at all.

It was for these reasons that the problems of the armed forces
and the defense of Germany were rarely mentioned during the
elaboration of the German constitution, the so-called Grundgesetz
(basic law), in 1948 and 1949. When the Grundgesetz was pro-
claimed on May 23rd, 1949, only a few provisions indicated the
remaining importance of armed forces, especially for reasons of
defense, within a nation. Thus, the Grundgesetz in article 4
merely included the right of the conscientious objector as basic
right of the German citizen, in article 26 declared the war of
aggression illegal, and in the same article made trade and traffic
with arms and war material subject to the approval of the
Government of the German Federal Republic.

The political development in the following years—mainly the
steadily increasing threat against the free countries of the world
by the aggressive policy of the Soviet Union and her satellites—

% This article represents the state of law as it was in June 1959; however,

minor changes are in process and may be put into effect early in 1960.

** Legal instructor and legal adviser to the “Command and General-Staff
College” at Hamburg.
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made it necessary for the three western occupation powers to
renounce their disarmament policy and to allow the German Fed-
eral Republic to take part in the military defense of the free world.
This contribution was asked for the first time in a joint declara-
tion of the foreign ministers of the United States, Great Britain,
and France on September 14th, 1951, and was to materialize
within the framework of NATO. At first, the preparatory
measures intended the German Federal Republic to pay her de-
fense contribution within a European Defense Community and
therefore within integrated European forces. This plan failed
because of rejection by the French National Assembly on August
30th, 1954; thus, the defense contribution could only be realized
by the formation of national forces of the German Federal
Republic.

According to international law the way for the formation of
these forces was made practicable with the full restoration of
German sovereignty by the former western occupation powers on
May 5th, 1955. According to German national law, however, the
necessary legal foundations were still required for the formation
of Forces of the German Federal Republic, the so-called
Bundeswehr.

As of March 26th, 1954, by amendment of article 73 of the
Grundgesetz the Federal Republic was already conceded by her
parliament exclusive legislation in the field of defense and con-
scription, but it was only as late as March 19th, 1956, that the
constitutional background for military law and military organi-
zation could be created by another amendment of the Grundgesetz.
In this amendment a number of articles were inserted, which
comprised the constitutional background of military law, as well
as the stipulation as to which place these forces were to take
within the political life of the German Federal Republic. More-
over, this amendment hinted at the strict distribution of functions
between the military and the civil sectors within the Bundeswehr,
a distribution, which was to become decisive for the solution of
all legal matters within the Bundeswehr. In substance, this
distribution rules that only typically military functions will be
dealt with by soldiers, whilst all administrative and juridical
functions are preserved for the civil sector.

Since the formation of the Rundeswehr could not be delayed
until the creation of a complete catalog of military law, a limited
number of volunteers were called up on November 1st, 1955,
according to a special law, the so-called Volunteers’ Law (Frei-
willigengesetz) proclaimed on July 23rd, 1955. Because of the
lack of special provisions for rights and duties of the soldiers,
these volunteers were placed under the provision of the existing

2 AGO 2850B
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law for the civil service. This could only be a temporary measure
as the completely different duties of soldiers and civil servants
require different rights and therefore a different legal foundation.

In the following period, these necessary legal foundations were
prepared and proclaimed as law during 1956 and 1957. For the
subsequent discussion of military law and especially the adminis-
tration of justice within the Bundewehr the undermentioned laws
are of the main interest:

Soldiers’ Law (Soldatengesetz) proclaimed on March 15th,
1966

Military Regulation on Complaints Procedure (Wehrbesch-
werdeordnung) proclaimed on December 23rd, 1956

Military Disciplinary Regulation (Wehrdisziplinarordnung)
proclaimed on March 15th, 1957
Military Penal Law (Wehrstrafgesetz) proclaimed on March
30th, 1957
A survey of these laws of the German national defense legislation
will be given later in this study,

There were differentand partly very contradictory opinions on
the basic question of military law and especially on the adminis-
tration of justice before the respective amendment of the Grund-
gesetz on March 19th, 1956. In spite of the fact that there were
many supporters of the cause of military justice, especially as a
federal and military criminal jurisdiction, in the final decision
the existing civil jurisdiction was given precedence. Jurisdiction
in Germany, however, is not a federal matter but rests under
the authority of the German states, the Lander, which form the
German Federal Republic. According to the Grundgesetz these
Lander have the sovereignty in the judicature. With this decision,
the “citizen in uniform,” as the German soldier was now called,
in general remained subject to the existing civil courts, as a sign
of clear dissociation from the abuse of militarism and from the—
however widely exaggerated —negative effects of the former
German military jurisdiction. This fact is only to be understood,
if one considers that the new German Bundeswehr, which was
built up only a few years after the disarmament of the former
Wehrmacht, and had so much reminiscent of the war and dictator-
ship, was at first met with a certain distrust, and that even after
this distrust faded away, it was not possible to change or amend
the once created legal foundations correspondingly.

The present solution to the question of the administration of
justice, however, did not leave all jurisdiction over members of
the Bundeswehr to the existing civil courts. As an exception mili-
tary criminal courts are in peacetime allowed to be established
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according to article 96a of the Grundgesetz (1) in case of sta-
tioning German Forces in a foreign country and (2) for German
Forces embarked on naval units. Without any limitation, the
military courts will be established in case a state of defense has
been declared, i.e., in times of an armed conflict. This authoriza-
tion so far has not been used.

For the procedure of disciplinary action as well as for the
procedure of dealing with complaints it has further been stipu-
lated in article 96 of the Grundgesetz—corresponding with the
regulation for civil servants— that the Federal Republic has the
authority to establish Federal Service Courts (Bundesdienst-
gerichte) for the Bundeswehr. This authorization has been made
use of in the Military Disciplinary Regulation (Wehrdisziplin-
arordnung) proclaimed on March 15th, 1957.

It may be judged as a clear indication of the primacy of civil
institutions, however, that all those jurists who are employed in
legal functions within the Bundeswehr, i.e., the judges of the
service courts (Truppengerichte) and of the military service
senates (Wehrdienstsenate) , the legal advisers (Rechtsberater),
and legal teachers (Rechtslehrer),are civil judges and civil serv-
ants respectively and not military jurists. Moreover, all legal
matters are under the supervision of a civil subdivision within
the Federal Ministry of Defense. This supervision comprises all
legal matters in all services (Army, Air Force, Navy) as all legal
matters are subject to the same legal provisions and are dealt
with uniformly.

In the following parts, the military law of the Bundeswehr shall
be discussed in so far as it pertains to the judicial decisions of
legal questions, legal advice, and legal indoctrination. In particu-
lar, this means the discussion of the following sectors: punish-
ment of neglect of duties, judicial decisions on complaints, legal
advice, and legal indoctrination. In this study, only those legal
foundations will be discussed in detail which have been created
exclusively for the Bundeswehr. As far as other existing laws
which are applicable to the Bundeswehr, or as far as other exist-
ing jurisdiction over members of the Bundeswehr, as for instance
in criminal procedure, it must be referred to general publications
on German law and German jurisdiction.

11 PUNISHMENT OF NEGLECT OF DUTIES

In its widest sense, neglect of duties by a soldier of the Bundes-
wehr is to be punished by criminal courts, if the offense consti-
tutes a violation of German criminal law. If there is no such
violation in the neglect of duty, the offense is to be punished by
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disciplinary ‘action. Disciplinary action may only be taken in
addition to criminal punishment in case a disciplinary decision
has to be made concerning the delinquent’s career. The com-
manding officer (Disziplinarvorgesetzter) is therefore compelled
to hand over every case of neglect of duty to the competent
public prosecutor’s office, if this neglect constitutes a criminal
offense or if this is in question.

A. Criminal Punishment

As already mentioned, criminal punishment of soldiers of the
Bundeswehr for violation of the German criminal law is at present
exclusively a matter of civil courts, irrelevant of the fact that
these offenses may have been committed on duty or otherwise are
of a typically military nature. With the above mentioned excep-
tion, military criminal courts are provided only in case of an
armed conflict.

So far, therefore, it has not been necessary to stipulate a code
of military criminal procedure. But withal, there is the neces-
sity even in peacetime to punish with criminal penalty a number
of offenses which do not happen within the civil sector or which
are to be judged differently within this sector.

It was therefore decided to create a special penal law for the
military service, in addition to the German penal code, which as a
whole remained applicable for the soldier as well. In accordance
with the importance of these military offenses, they have not been
merely added to the German penal code but were comprised in a
special law, the military penal code (Wehrstrafgesetz), pro-
claimed on March 30th, 1957. It may be stressed, however, that
the general German criminal law remains applicable, unless the
military penal code rules otherwise.

1. Military penal b

In the military penal code all major neglect of duties are made
subject to criminal punishment in so far as they are not already
punishable according to the general criminal law. Major neglects
may be considered those which cannot sufficientlybe dealt with by
disciplinary action. The military penal code does not comprise
the punishment of acts which are only committed in times of an
armed conflict, such as cowardice, pillage, etc. A special military
law for the punishment of these offensesis in preparation,

The military penal code is divided into the following parts:
general provisions and military crimes and offenses. The part
“military crimes and offenses” is subdivided into the following
four sections : Criminal offenses against the duty of performing
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military service, criminal offenses against the duties of sub-
ordinates, criminal offenses against the duties of the superior,
and criminal offenses against other military duties.

In order to give a survey of this code, the more important pro-
visions shall be discussed briefly. The more interesting parts of
the code are those which comprise the military crimes and
offenses.

Criminal offenses against the duty of performing military
service which are subject to punishment include “arbitrary
absence” from the unit for a period of more than three days (sec.
1,par. 15) and “desertion” (par. 16), i.e., absence from the unit
“in order to evade the duty of performing military service perma-
nently or for the period of an armed commitment or in order to
achieve the termination of the service status.” Arbitrary absence
from the unit for less than three days will be dealt with by dis-
ciplinary action only, if the offense is not subject to punishment
as desertion. Furthermore, “self-mutilation,” i.e., disabling one’s
self for military service by inflicting an injury to body or health,
constitutes a criminal offense according to paragraph 17 of this
section. Also, this section makes it criminal for a person to
permanently or for a limited time evade the duty of military
service by deception (par. 18).

The “criminal offenses against the duties of the subordinates”
(sec. 2) are mainly those of “disobedience” and “insubordina-
tion,” “Disobedience” (par. 19) means non-compliance with an
order of a superior, if the non-compliance results in a “grave
consequence”, i.e., “a danger to the security of the German Fed-
eral Republic, to the striking power of the forces, to the body
and life of a human being, or to objects of greater value which
are not owned by the delinquent” (Part I, par. 2, No. 3). “Insub-
ordination” (par. 20) is non-compliance with an order of a
superior by resisting with word and deed, or non-compliance in
spite of the repetition of the order. This means that the non-
compliance with an order which has not been repeated, and which
has not resulted in a grave consequence, may as a rule only be
punished by disciplinary action.

Not every order of a superior has to be obeyed, however.
Mainly, the order is not binding “in case it has not been given for
official purposes, or constitutes a violation of the dignity of man,
or in case the compliance would result in a crime or a criminal
offense” (par. 22). If the order were unlawful and there was
compliance resulting in such a crime or criminal offense, this
would render the subordinate (as well as the superior) subject
to punishment.
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If the subordinate erroneously assumes the order not to be
binding, he will not be punished in case of non-compliance, if he
acted under the impression that he otherwise would have com-
mitted a crime or criminal offense. If he erroneously assumes
the order not to be binding for other reasons, the verdict may
only be mitigated. If, however, the subordinate could have
avoided the error, i.e., could have recognized the order to be bind-
ing after careful examination, he is liable for maximum punish-
ment.

Further included in this section as criminal offenses are
“threatening a superior,”” “compulsion of a superior,”” as well as
“assault against a superior.” The criminal offense of “threaten-
ing a superior” (par. 23) is the threat of the delinquent against
his superior who is on duty or in execution of an act of duty, while
“compulsion of a superior” (par. 24) means the act of a sub-
ordinate to compel the superior by means of force or compulsion
to commit a certain act within his duties. The criminal offense
“assault against a superior” (par. 25) needs no further explana-
tion. The last mentioned criminal offenses are already liable to
punishment according to the general criminal law but have been
inserted in the military penal code as a special amount of punish-
ment had to be provided owing to the importance of these offenses
in the military sector. Another important criminal offense in-
cluded in this section is “mutiny” (par. 27). Mutiny will be
punished “in case soldiers conspire collectively and commit with
joint force the criminal offenses of insubordination (par. 20),
threatening a superior (par. 23), compulsion of a superior (par.
24) or assault against a superior (par. 25).” Criminal offenses
by superiors in the execution of their office are included in sec-
tion 3 of part 2 of the military penal code for the protection of
subordinates against “ill-treatment” (par. 30), “degrading treat-
ment” (par. 31) and the “abuse of authority for inadmissible
purposes” (par. 32), i.e., for non-official purposes, as well as
“inducing to commit a crime or criminal offense” (par. 33). In
these cases, too, the legislative body did not consider the existing
maximum penalties of the general criminal law sufficient to punish
these offenses with the necessary severity, as these acts are rather
dangerous in the relationship between subordinates and superiors.

Also illegal and subject to punishment according to this section
are the following acts of the superior: “Suppression of com-
plaints” (par, 35) in order to protect the legal right of the sub-
ordinate to complain, “command influence” (par. 37), i.e., the
abuse of authority to influence soldiers who have functions in
the jurisdiction (for instance, military jurors of the military
service courts), and “abuse of disciplinary power” (par. 39).
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The latter is a rather important offense. According to paragraph
39 a commanding officer will be punished if he—against better
knowledge—

“1. inflicts a disciplinary penalty against a guiltless soldier

“2. inflicts a disciplinary penalty, although the disciplinary action is
not permissible

“3. inflicts a disciplinary penalty to the disadvantage of the subordinate
which is illegal in kind and amount of punishment

“4. punishes a neglect of duty with illegal means.”

This provision is to protect subordinates from encroachments
of the commanding officer, which the latter commits in abuse of
his disciplinary power. Details of the extent of his disciplinary
power will be given later in this study.

In the fourth section of part 2 of the military penal code are
finally included “criminal offenses against other military duties.”
These are neglect of duties such as giving a “false report” (par.
42) and *“neglect of duty while on guard” (par. 44), if these
neglects have resulted in a “grave consequence.” The meaning
of the term *“grave consequence” has already been outlined in the
discussion of the offense of “disobedience.” “lllegal use of arms”
is also punishable, according to the provisions of this section
(par.46). This provision is meant—in addition to the provisions
of the general penal law—to lessen the considerable danger of
handling arms within the forces. The military penal code more-
over provides an increase in the amount of punishment for some
criminal offenses within the military service which are already
punishable according to the provisions of the general penal law.
For example, the offense of manslaughter is such an offense if
“the act has been committed by negligent handling of arms,
munitions or other war materials” (par. 47).

For other typical offenses in office (as for instance bribery,
abetment in office) the soldiers were equalized in status with civil
servants, according to paragraph 48, and, therefore, have to meet
other penal consequences than the ordinary citizen.

According to the general provisions of the military penal code,
the following kinds of punishment may be inflicted on a soldier
(par. 8) : Detention, custody, imprisonment, and penal servitude.

The death penalty has been abrogated in the German Federal
Republic by article 102 of the Grundgesetz and is not expected
to reappear even for those crimes which will be made punishable
in the criminal law in preparation which deals with crimes in
times of an armed conflict.

The punishments laid down in the military penal code in peace-
time fulfill the requirements of just retaliation for the committed
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wrongdoing. That these punishments are less severe than those
of the former German military penal law takes into account the
change towards a constitutional and legal state which the German
Federal Republic underwent. For example, in “desertion” a maxi-
mum penalty of 5 years’ imprisonment may be inflicted on the
delinquent ; in “disobedience,” detention and imprisonment, in
extreme cases up to 10 years of penal servitude, and in “mutiny”
up to 15 years of penal servitude for the ringleader.

If the guilt of the delinquent is insignificant or the consequences
of the offense immaterial, a stay of the criminal proceeding may
be ruled according to paragraph 153 of the German code of
criminal procedure (Strafprozessordnung) and, if necessary at
all, a punishment by disciplinary action will be considered
sufficient.

The execution of a sentence of detention and imprisonment
of not more than a period of one month, as well as confinement
(the latter being a kind of punishment which may be inflicted
by the provision of the general penal law) will be carried out
in centralized penal institutions of the Bundeswehr in order not
to hamper the training of the soldier during its execution. Since
at present there is no such penal institution of the Bundeswehr
available, all the sentences are executed in civilian penal institu-
tions. The establishment of such an institution is, however,
under way.

2. Milkitary Criminal Courts (Wehrstrafgerichte)

While at present all crimes and criminal offenses of soldiers of
the Bundeswehr —including those punishable according to the
provisions of the military penal code—are tried before civil
courts, article 96a of the Grundgesetz authorizes the establish-
ment of military criminal courts, i.e., criminal courts which have
exclusive jurisdiction over members of the forces of the German
Federal Republic, in case a state of defense has been declared,
i.e.,, in case of an armed conflict. As already mentioned at the
beginning, as a rule the establishment of such a jurisdiction is
excluded in peacetime. But there are two exceptions to this rule.
According to article 46a of the Grundgesetz, the establishment
of military criminal courts is authorized in peacetime (1) for
members of the forces who have been sent into a foreign country
and (2) for members of the forces who have been embarked on
naval units. Such courts, however, have not as yet been estab-
lished. Should the necessity arise to station larger contingents
of the Bundeswehr within other NATO countries, these contin-
gents will have their own military jurisdiction according to
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article VII of the NATO Status of Forces Agreement. Such
military jurisdiction will also become necessary in case larger
units or formations of the German Navy stay for a longer
period outside home waters. There are, however, at present no
larger units or formations which would necessitate the establish-
ment of military criminal courts. It remains to be hoped for,
however, that the authorization of the Grundgesetz will be made
use of as soon as possible, as it would seem advisable to gather
experience within this field in peacetime.

In case of an armed conflict, military criminal courts are
indispensable. Even the former German constitution, the so-
called “Weimarer Verfassung” of August 11, 1919, established
after the first world war left military jurisdiction untouched for
times of war. Military jurisdiction, moreover, is required by
the international law of war in times of an armed conflict. Thus,
article 84 of the Third Geneva Convention of August 12th, 1949,
relating to the treatment of prisoners of war assumes the exist-
ence of military courts in order to punish crimes and criminal
offenses of prisoners of war. The Fourth Geneva Convention
of August 12th, 1949, relating to the protection of civilians in
time of war in article 66 stipulates that a violation of the criminal
laws enacted by the occupant is to be punished by “non-political
military courts sitting in the occupied territory.”

But even this intended German military criminal jurisdiction
will have a certain civil character. According to article 96a of
the Grundgesetz even in case of an armed conflict the military
criminal courts will function under the authority of the Federal
Ministry of Justice and not that of the Federal Ministry of
Defense and their decisions will be subject to revision before
the Bundesgerichtshof, the equivalent of the United States
Supreme Court.

Nothing can be said of the implementation of the military
criminal jurisdiction and of the future code of criminal procedure
for this jurisdiction, as legislation pertaining to this is still in
preparation.

B. Disciplinary Punishment

The disciplinary punishment for neglect of duties committed
by soldiers of the Bundeswehr is dealt with by the “military
disciplinary regulation” (Wehrdisziplinarordnung), proclaimed
on March 15th, 1954. All neglects of duties by soldiers are sub-
ject to disciplinary punishment (par. 6 of the regulation) :

“1. in case they do not fall within the provisions of the criminal law or

“2. in case they do fall within the provisions of the criminal law, but
have not resulted in criminal punishment of any kind.”
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The t&M neglect of duty within the field of disciplinary law—
called “official misdemeanor” according to paragraph 23 of the
soldiers’ law—is not as clearly defined as the crimes and criminal
offenses of the penal law but consists of many a violation com-
mitted by a soldier. According to paragraph 23 of the soldiers’
law a soldier commits an official misdemeanor “in case he de-
liberately or negligently neglects his duty.”

There shall be mentioned only a few of the many duties of
the soldier, the selection being taken from the soldiers’ law
itself: The duty of faithful service (par. 7), the duty to support
the democratic foundation of the German Federal Republic (par.
8), the duty of obedience (par. 11), the duty of comradeship
(par, 12), the duty of maintaining discipline (par. 17), etc.

Punishments for “official misdemeanor’” are provided in para-
graph 6, section 2, of the regulation by: Normal disciplinary
punishment ; and career punishment. The main difference be-
tween normal disciplinary and career punishment is that, in
addition to their resulting in different kinds of retribution, nor-
mal disciplinary punishment is to be inflicted by the commanding
officer and career punishment by military service courts. Another
difference is that career punishment may even be inflicted in
case the offense has resulted in criminal punishment, while nor-
mally criminal punishment excludes a disciplinary punishment
(par. 6, military disciplinary regulation). The reason for this
lies in the fact that as a rule criminal punishment results in
serious consequences for the career of a soldier, such as reduction
in rank or dishonorable discharge.

1. Normal Disciplinary Punishment

As normal disciplinary punishment, there may be inflicted by
the commanding officer (par. 10, military disciplinary regula-
tion) : (1) reprimand, (2) severe reprimand, (3) control of pay,
(4) fine, (5) confinement to barracks, and (6) arrest.

“Reprimand” is a formal censure, which in the case of a
“severe reprimand” will be announced before the unit (par. 11,
military disciplinary regulation). “Control of pay” means to
distribute pay to the soldier in partial amounts over a period
not exceeding three months. This kind of punishment is only
permissible against unmarried soldiers under 25 years of age
(par, 12, military disciplinary regulation). A “fine” is not to ex-
ceed one month’s pay (par. 13, military disciplinary regulation).
“Confinement to barracks” is only to be inflicted for the period
of three days up to three weeks. This kind of punishment may
be increased in severity by the prohibition to visit public rooms
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within the barracks, or to have visitors (par. 14, military dis-
ciplinary regulation). “Arrest,” as the most severe disciplinary
punishment to be inflicted by the commanding officer, is the
deprivation of freedom of at least three days and at most three
weeks. In order to prevent the delinquent from evading duty with
this kind of punishment, it may be ruled in the verdict that he
will be subject to perform duties during this period (par. 15,
military disciplinary regulation).

All these above mentioned kinds of disciplinary punishment
are inflicted by those superior officers who possess disciplinary
powers by legal provisions. Disciplinary power in its extent,
however, is arranged in degrees. Thus, for example, a company
commander may only inflict a “reprimand” against an officer in
his command and is not allowed to inflict arrest against non-
commissioned officers and enlisted men. Arrest and other dis-
ciplinary punishment, except the above mentioned reprimand
against an officer, may only be inflicted by the battalion com-
mander. However, only the regimental commander or a higher
rank is authorized to inflict arrest against an officer (par. 17,
military disciplinary regulation).

In the application of disciplinary power, the authorized com-
manding officer is not subject to command influence but will
decide freely and independently on the disciplinary punishment
of an official misdemeanor, within the limits of the legal pro-
visions. Only in the case of a deliberate breach of a confinement
to barracks does the commanding officer have the legal duty to
punish this act with arrest (par. 23, military disciplinary regu-
lation).

In order to prevent disciplinary punishment from being in-
flicted precipitately or prematurely, it is only to be imposed by
the commanding officer at the end of the night after the day he
received knowledge of the offense. The disciplinary punishment
is to be inflicted by official announcement of the written verdict
(par. 25, military disciplinary regulation).

There is an important particularity in punishment with arrest.
According to article 104, section 2, of the Grundgesetz, “the
admissibility or the continuance of a deprivation of fredom . ..
is only to be decided upon by a judge.” Also because of the fact
that this kind of punishment shall only be inflicted in exceptional
cases, paragraph 28 of the military disciplinary regulation states
that the punishment with arrest may only be inflicted “after the
judge has declared it legal in kind and duration. The legality
of arrest is to be decided upon by a judicial member of the com-
petent or, in case of emergency, by the nearest service court.”
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This legal arrangement caused considerable difficulties shortly
after the enactment of the military disciplinary regulations,
since the service courts were not established at that time and
even later on were so few in number. Thus, the necessary
declaration often came with considerable delay, with the conse-
quence that the purpose of the punishment could not always be
accomplished because of the inevitable postponement. In the
interim, the number of the service courts has increased and the
procedure is well established.

A complaint is admissible against all disciplinary punishment
imposed by the commanding officer. The complaint will be de-
cided upon by the commanding officer of that officer who inflicted
the punishment. This is the disciplinary complaint. Only the
service court, however, is competent to decide complaints against
punishment with arrest. A further complaint, i.e,, a complaint
against the decision of the commanding officer on the first com-
plaint, will always be decided upon by a service court (par, 30,
military disciplinary regulation). The decision of the service
court as regards the legal remedy for normal disciplinary punish-
ment is final.

2. Career Punishment

As career punishment, there may be inflicted by the service
court (par. 43, military disciplinary regulation) : (1) reduction
of pay, (2) denial of increase of pay, (3) transfer to a lower
grade of seniority, (4) reduction in rank, (5) dishonorable dis-
charge, (6) reduction of pension, and (7) deprivation of pension.

Career punishment mentioned under (6) and (7) is only to be
inflicted against retired soldiers.

“Reduction of pay” is not to exceed one-fifth of the pay and
is not to last longer than five years (par. 44, military disciplinary
regulation). “Denial of increase of pay” has the conseqguence
of barring promotion for the time in question (par. 45, military
disciplinary regulation) ; “transfer to a lower grade of seniority”
reduces the pay (par. 46, military disciplinary regulation). In
case of a “reduction in rank,” the pay is reduced according to
the new and reduced rank (par. 47, military disciplinary regula-
tion). “Dishonorable discharge” —the most severe punishment
for an official misdemeanor—as a rule results in a deprivation
of all rights relating to rank and pay (par. 48, military dis-
ciplinary regulation).

The arrangement that career punishment is only to be in-
flicted by military service courts is completely novel, since accord-
ing to former German military law a soldier could always be
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discharged or deprived of his career rights by way of an admin-
istrative order without any judicial procedure. Now the legal
protection within this field granted tc the soldier is the same
as that granted to the civil servant.

Career punishment—as already mentioned —may be inflicted in
addition to criminal punishment; as a rule, however, this is
delayed until the results of the criminal procedure are completed.
The ascertainment of the facts by the criminal courts is binding
upon the military service courts (par. 62, military disciplinary
regulation).

Details as to procedure of the military service courts will be
discussed in the following part.

3. Military Service Courts

It has already been pointed out that career punishment is
only to be inflicted by sentence of a service court. It has also
been mentioned that the punishment with arrest has to be con-
firmed by a judicial member of a service court. Furthermore, as
stated previously, the service court functions as an instance of
appeal in cases where normal disciplinary punishment has been
unsuccessfully protested. As the chief importance of the func-
tions of the military service courts is in the field of disciplinary
punishment of official misdemeanors, and since the legal foun-
dation of this jurisdiction is inserted in the military disciplinary
regulation, the military service jurisdiction will be discussed in
this part of the study.

The military service jurisdiction consists of service courts at
the lowest level and military service senates of the Bundes-
disziplinarhof as instances of appeal.

a. Service Courts

The service courts were established as military service courts
at the lowest level by ordinance of the Federal Minister of
Defense on April 29th, 1957. The courts are under the authority
of the Federal Minister of Defense and are stationed with the
corps headquarters of the Army or with military district head-
quarters.

The service courts are divided into so-called service panels
(Truppendienstkammern), which may be placed outside the sta-
tion of the service courts. As a rule, the jurisdiction of a service
panel comprises the area of command of a military district head-
quarter, a division of the Army, or of a respective formation of
the Air Force or the Navy. After the completion of the estab-
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lishment of this jurisdiction, each of the six military district
headquarters, as well as each division of the Army, or a respective
formation of the Air Force or the Navy, will have its own service
panel. The competence of the service courts does not follow local
jurisdiction such as the place of residence of the delinquent or
the place of the offense but follows the unit or establishment of
the Bundeswehr in which the accused serves, (par. 52, military
disciplinary regulation).

The service panels act with one judge as president and two
military jurors (par. 55, military disciplinary regulation). The
president must have the qualification for holding judicial office
and has to be at least 35 years of age. He will be appointed
for life (par. 53, military disciplinary regulation). In cases
of special importance, or if it appears to be necessary because of
the scope of the case, the presiding judge may order the assist-
ance of another judge until the beginning of the trial. This is
called the “great session’ (par. 56, military disciplinary
regulation).

The military jurors are drawn by lot, according to a specific
procedure, and are called up to the sessions of the courts in the
sequence of a year list. One of the jurors has to be of the same
rank as the accused, the other has to be of higher rank —at least
the rank of a staff officer (par. 55, military disciplinary regula-
tion).

The decision of the service panel as a rule is preceded by an
extensive procedure, which, before the trial, is directed by the
so-called instituting authority. The competence of the instituting
authority for officers, enlisted men, and retired soldiers is laid
down legally in paragraph 72 of the military disciplinary regu-
lation. There is, as a rule, a military disciplinary prosecutor
who initiates the investigations as a representative of the insti-
tuting authority in the disciplinary judicial procedure. As mili-
tary disciplinary prosecutors were appointed, by order of the
Federal Minister of Defense of May 6th, 1957, the military legal
advisers, to whom this duty was transferred, have this as an
additional duty for the duration of their tour. The functions of
the legal advisers will be discussed in detail in part 1V of this
study.

After finishing the investigations, a stay of the procedure is
ordered if there are no substantial reasons for its continuance.
If there are substantial reasons, however, the military disci-
plinary prosecutor presents a bill of indictment to the service
court and hands over all the records to the court. The presiding
judge fixes the date for the trial and serves a notice for trial on
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the military disciplinary prosecutor, the accused, the defense
counsel, and on other necessary persons, such as witnesses and
experts (par. 83, military disciplinary regulation). The hearing
of evidence is concentrated on in the trial and is controlled by
the court (par. 86, military disciplinary regulation). This con-
centration on the hearing of evidence at the trial is—unlike the
law of the civil service—of great importance in the military field,
as the soldier, more accustomed to handling men than records,
better attains understanding from the actual hearing of evi-
dence than from the contents of a written paper read before him
at the trial.

The trial —unlike the criminal procedure —is held in camera,
since in the disciplinary procedure internal facts of the Bundes-
wehr as well as personal matters of the accused are discussed
(par. 85, military disciplinary regulation). The procedure of the
trial in its broad sense mainly follows the provisions for the
criminal procedure, i.e., the German code of criminal procedure
(par. 70, military disciplinary regulation).

The judgment is announced at the end of the trial; a copy of
the decision with reasons is served the delinquent and the mili-
tary disciplinary prosecutor (par. 89, military disciplinary
regulation).

A legal remedy (complaint, appeal) is admissible against all
decisions and judgments—but not against the decision on com-
plaints—of the service courts. This remedy is dealt with by the
military service senates of the Bundesdisziplinarhof (par. 91,
military disciplinary regulation). This guarantees a review of
the legal and factual matters pertaining to sentences imposed
by the service court.

b. Military Service Senates (Wehrdienstsenate)

As instance of appeal from decisions of the disciplinary juris-
diction special senates, so-called military service senates, are
established within the Bundesdisziplinarhof, the highest level for
decisions on disciplinary jurisdiction for civil servants of the
Federal Republic. While the Bundesdisziplinarhof is in Berlin,
the military service senates are established in Munich by ordi-
nance of August 30th, 1957. The authority over these senates
rests jointly with the Federal Minister of the Interior, to whom
the Bundesdisziplinarhof is subordinated, and the Federal Min-
ister of Defense. But there are other distinctions between the
hitherto existing senates of the Bundesdisziplinarhof and the
military service senates. A judge of a military service senate is
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not allowed t0 be a member of a civil service senate and vice
versa.

The military service senates decide in session with three judges
and two military jurors (par. 58, military disciplinary regula-
tion). As a representative of the Government, there has been
appointed a “Federal Forces Disciplinary Prosecutor’” (Bundes-
wehrdisziplinaranwalt) at the military service senates at Munich.
The federal forces disciplinary prosecutor is subordinated to the
Federal Minister of Defense and is to carry out his directives.
In case of an appeal the representation of the instituting au-
thority, which rested with the military disciplinary prosecutor at
the level of the military service courts, changes to the federal
forces disciplinary prosecutor. He is also the chief of the mili-
tary disciplinary prosecutors (par. 59, military disciplinary
regulation).

III. JUDICIAL DECISION ON COMPLAINTS

Apart from their main function, the punishment of official
misdemeanors, the military service courts, according to article
96, section 3, of the Grundgesetz, have been assigned the task
of participating in the procedures pertaining to complaints of
soldiers. This is not the already mentioned competence of decid-
ing complaints against normal disciplinary punishment (disci-
plinary complaint), but the legal protection against encroach-
ments outside the field of disciplinary punishment. This legal
protection is granted by the “Military Regulation on Complaint
Procedure” (Wehrbeschwerdeordnung, WBO) of December 23rd,
1956. According to paragraph 1of this regulation, every soldier
is entitled to complain “in case he feels himself being treated
incorrectly by a superior or an agency of the Bundeswehr or
violated by disloyal conduct of comrades.” The complaint is also
admissible in case an application of a soldier is not answered
within a period of two weeks.

In former German military law, also, every soldier was entitled
to complain; however, the complaint was always decided by
senior officers only. According to article 19, section 4, of the
Grundgesetz, every person whose rights are violated by public
authority has legal recourse. Consequently, the soldier also had
to be granted the privilege to obtain this recourse.

An essential preliminary for obtaining the aid of the military
service jurisdiction in a case of complaint is that the complainant
first lodged a complaint with his commanding officer whose de-
cision was unsuccessfully appealed against by a further com-
plaint to the next higher ranking commanding officer, or that
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the further complaint was not decided upon within a period of
one month. Another preliminary for obtaining the aid of the
military service jurisdiction by a soldier is that (par. 17, mili-
tary regulation on complaint procedure) “his complaint concerns
a violation of his rights or a violation of the duties of a superior
with regard to the complainant.”

In particular, all these rights and duties are established in the
legal structure of the Federal Republic, but the majority of them
have especially been laid down in the soldier’s law. Such rights
and duties are, for example: the civic rights of a soldier within
the legal limits necessitated by the military service; the right
of religious welfare and unhampered religious worship ; his
protection from abuse or excessive use of authority; the right
of the soldier to have a yearly leave; his right to examine his
complete record sheet; and his right to obtain a service record.
The soldier is also protected in that his superiors are obliged to
give orders for official purposes only and in observance of the law
and regulations and in accord with international law. Also, the
superiors have the duty not to influence subordinates in favor of
or against a certain political opinion.

Not within the competence of the military service jurisdiction
is the enforcement of claims concerning service status, as for
example claims for damages of the Federal Republic against
soldiers, as well as claims of the soldiers for pay and other pro-
visions. According to paragraph 59, soldiers’ law, these claims
are dealt with by the normal administrative jurisdiction in
accordance with the legal provisions for the civil service.

In the above mentioned essential preliminaries for engaging
the aid of the military service courts in matters of complaint,
the case is, as a rule, decided by a service court. The court may
hear evidence but, as a rule, decides without trial by decision,
which has to be furnished with reasons (par. 18, military regu-
lation on complaint procedure).

The decision may cancel the order or measure, or rule that the
order was illegal. In case of a failure to act, the court may rule
that action has to be taken under observance of the court. The
service court, however, is not allowed to give orders itself, nor to
amend orders, but has only the authority to impose the obligation
on the competent agency to proceed under observance of the court
(par. 19, military regulation on complaint procedure). De-
cisions and measures of the Federal Minister of Defense are to
be dealt with in lieu of the service court by the military service
senates (par. 21, military regulation on complaint procedure).
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The decisions of the military service courts in matters of com-
plaints are final and may not be disputed by the complainant.
The service court is privileged, however, to pass over a legal
question of fundamental importance to the military service
senates, if, in the opinion of the court, this is required by the
development and improvement of the law, or in order to secure a
uniform jurisdiction. The decision of the military service senates
then is binding for the service court (par. 18, military regulation
on complaint procedure).

It shall be mentioned in this connection that after an unsuccess-
ful further complaint, in lieu of the application for a court de-
cision, an appeal to the Federal Minister of Defense is admissible,
and his decision on the complaint is final (par. 20, military regu-
lation on complaint procedure).

The privilege of involving the aid of the military service
courts does not infringe, however, on the soldier’s right of peti-
tion, i.e., his right to directly contact the Defense Commissioner,
the supporting organ of Parliament in executing parliamentary
control over the Bundeswehr and the custodian of the basic rights
within the military field (article 45b of the Grundgesetz) .

IV. LEGAL ADVICE WITHIN THE BUNDESWEHR

Handling and deciding the numerous legal questions within
the Bundeswehr, the criminal and disciplinary punishment of
neglect of duties, as well as the difficult complaint procedure,
often requires accurate knowledge of the legal provisions on the
subject and detailed knowledge of the application of the law.
Even entrusting the military service jurisdiction with many of
the necessary decisions—a subject that has already been dis-
cugsed—does not prevent many a decision or preliminary
decision, especially in the field of disciplinary action, from being
passed on by a military superior. The necessary accurate judi-
cial knowledge, however, within the military field cannot be taken
for granted. Therefore, each division commander or a com-
mander of a respective formation if the Air Force or Navy, as
well as each commander of a military district, is supported in
handling legal questions by a so-called “legal adviser.” The com-
manders of higher headquarters, such as a corps commander, are
supported by a so-called “chief legal adviser,” to whom the legal
advisers of the corps area or respective area of command are
subordinated in legal questions. According to former German
military law, legal advice was the task of the judge advocate of
the military jurisdiction. This could not be repeated, as there is
no such military jurisdiction any more. Moreover, there is now
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a clear cut distribution of functions between the instituting
authority and the deciding authority, the courts, a fact that re-
quires a separation of the authorities taking part in the admin-
istration of justice. For these reasons, it was impossible to
order the judges of the service courts to give legal advice.

The legal adviser is a civil servant and must have the qualifi-
cation of holding judicial office. He is the personal adviser of
the commander to whom he is subordinated, with the exception
of legal questions, in which he receives order from the chief legal
adviser. If there is no chief legal adviser, he is subordinated
in legal questions to the Federal Minister of Defense directly
who also is the head of the chief legal advisers in legal matters.

In particular, the legal adviser has the following duties:

1. To give legal advice to the commander in legal matters of
the Bundeswehr, especially in questions of military law, inter-
national law, and in criminal or disciplinary matters, as well as
in cases of complaint.

2. To examine orders and measures relating to legal operations.

3. To advise and support the commander in indoctrinating
the forces in the legal field, especially in the field of international
law and military law, and furthermore to give legal indoctrina-
tion to officers himself.

4. To assist in all disciplinary matters, to institute investiga-
tions, and to function as military disciplinary prosecutor within
the military service jurisdiction.

6. To assist in the criminal procedure, especially in cooperat-
ing with the public prosecution.

6. To deal with requests for legal assistance from other
authorities.

It is not, however, the duty of the legal adviser to give legal aid
to soldiers in non-official matters.

The functions of the legal adviser are, at present, laid down
only in a special instruction. The only function based expressly
on legal authority (par. 69, military disciplinary regulation) is
that of the “military disciplinary prosecutor’” as a second office,
according to the order of the Federal Minster of Defense of
May 6th, 1957.

In order to do his duties and achieve his purpose, the legal
adviser is entitled to report directly to his commander, and he
has to be notified of all matters, measures, and plans within the
scope of his duties. All the material necessary for the execution
of his duties has to be pased over to him on demand.
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V. LEGAL INDOCTRINATION WITHIN THE
BUNDESWEHR

The discussion of the administration of justice within the
Bundeswehr would not be complete if there were no reference
to the legal indoctrination of the soldiers in this connection.
Only from the extent of this indoctrination may conclusions be
drawn as to the efficiency with which the judicial system works
with superiors and subordinates, for only those who know the
law are able to apply its provisions.

According to paragraph 10 of the soldiers’ law, every superior
is to give orders only in observance of the laws and regulations
and in accord with international law. This presumes that the
superior knows the limits set by the legal provisions and regula-
tions. On the other hand, a subordinate is not to obey an order,
if in doing so he would commit a crime or criminal offense (par.
11, soldiers’ law). Furthermore, the subordinate may complain,
if his rights are infringed on by orders. Therefore, the sub-
ordinate also must know the limits of authority of command, as
well as his own rights.

The legal indoctrination within the Bundeswehr, therefore,
serves the purpose of imparting the necessary legal knowledge
to all superiors and subordinates, in order to enable them to
adhere to the law in times of peace or of armed conflict.

Because of its importance, the legal indoctrination has its
foundation in law. For the field of public and international law,
paragraph 33, soldiers’ law, expressly stipulates: “The soldiers
are to be indoctrinated on their rights and duties in times of
peace and war, in the field of civil and international law.”

The inclusion of international law was in no small manner
caused by the bad experience during the second world war, as
well as by the special emphasis laid on this field after the second
world war. According to article 25 of the Grundgesetz, “The
general rules of the international law are an integral part of
the Federal Law. They have priority over the laws and create
direct rights and duties for the inhabitants of the area of the
Federal Republic of Germany.”

Other ranks and noncommissioned officers are instructed in
legal questions by their military superiors. The latter receive
their legal indoctrination by the legal advisers and the legal
teachers.

While the indoctrination of the officers serving in the military
units almost exclusively is in the hands of the legal advisers,
law teachers impart the necessary legal knowledge at all officers’
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training schools and command and staff colleges, within the
scope of legal indoctrination imperatively provided by the train-
ing schedule. According to the capacity of the officers’ school,
one or more law teachers are attached to each school.

The law teachers, the same as the legal advisers, are civil
servants and must have the qualification for holding judicial
office. Before taking up their functions, they receive special
instruction on their scope of duties.

The arrangement of the training schedule for the legal indoc-
trination follows the requirements and purposes of the school
in question and is, therefore, not uniformly laid down. There
is provided, however, for indoctrination in the field of inter-
national law, because of its importance, about half of the time
at the teacher’s disposal for legal indoctrination. The stress
within this field clearly rests on the international law of war.

Besides international law, public and military law is taught,
military law being mainly soldiers’ law, military criminal law,
disciplinary law, and the law of complaint procedure, in other
words, mainly those legal fields that have been discussed in this
study.

VI. FINAL REMARK

The discussion of the administration of justice within the
Bundeswehr of the German Federal Republic was intended to
point out the endeavor to confer the constitutional and legal
principles of the law of the Federal Republic in their full extent
to the forces of the Federal Republic. This endeavor gains
special importance by the fact that the German Forces, the
Wehrmacht, were reproached with violation of the law by many
a foreign country, as well as within Germany itself, reproaches
that meant a great incrimination and, therefore, a burden in the
course of the establishment of the new Bundeswehr.

The application of constitutional and legal principles within
the Bundeswehr is based on the perception that an armed force
can protect law and order against an adversary denying such
principles only if within its own ranks it observes and applies
the law to the full extent.
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CONFLICTING SOVEREIGNTY INTERESTS IN OUTER
SPACE: PROPOSED SOLUTIONS REMAIN IN ORBIT!*

By LIEUTENANT CoOLONEL HAL H. Bookxout**
I. INTRODUCTION***

“Space is infinite. Man’s knowledge of space is finite. The sum of
our understanding is not sufficient for us to comprehend how vast are
the dimensions of our ignorance. We delude ourselves— at considerable
peril—when, with small fragments of fact and fancy, we attempt to
construct an image of the future after the pattern of our own past

* This article was adapted from a thesis presented to The Judge Advocate
General’s School, U.S. Army, Charlottesville, Virginia, while the author was
a member of the Seventh Advanced Class. The opinions and conclusions
presented herein are those of the author and do not necessarily represent
the views of The Judge Advocate General’s School nor any other govern-
mental agency.

Post Judge Advocate, Fort Sam Houston, Texas; member of the Texas
State Bar; graduate of the University of Texas Law School.

***As the content of this article will reveal, the author has relied to a
very great extent upon the activities which have transpired in the Congress
of the United States since the advent of man’s probe into outer space. When,
during the 85th Congress, Senate Majority Leader Lyndon B. Johnson and
House Majority Leader John W. McCormack assumed chairmanship of
special and select committees to insure necessary action to keep this nation
abreast of the new space era, the professional staff members of the respec-
tive committees were faced with the immediate task of collecting, for the
committees’ use, the best available material pertaining to the legal problems
involved in the exploration of outer space. An inspection of the congres-
sional material listed in the bibliography of this thesis will reveal the out-
standing manner in which this task was accomplished.

Grateful acknowledgement is extended for the benefits which this writer has
received from the diligent work of the following staffs:

Senate Special Committee on Space and Astronautics (85th Congress) :
Edwin L. Welisl, Consulting Counsel; Cyrus Vance, Consulting Counsel; Dr.
Glen P. Wilson, Coordinator of Technical Information; Mrs. Eilene Gallo-
way, Special Consultant; Mrs. Janie E. Mason, Research Assistant; Mary
Rita Guilfoyle, Assistant Clerk.

House of Representatives Select Committee on Astronautics and Space
Exploration (86th Congress): George J. Feldman, Chief Counsel and
Director; Dr. Charles S. Sheldon 11, Assistant Director; Spencer M. Beres-
ford, Special Counsel; Richard P. Hines, Committee Clerk; Raymond Wil-
cove, Director of Research; Harney S. Bogan, Jr., Assistant Counsel; Philip
B. Peager, Special Consultant.

Appreciation is also expressed to Mr. Andrew G. Haley, President of the
International Astronautical Federation, for the generous manner in which
he furnished, from his personal library, abundant research material to the
author of this thesis.
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experience. We have no frame of reference by which to visualize the

design of tomorrow.” *

It was with this official expression of humility —made after
receiving the testimony and advice of the nation’s leading experts
in the scientific, military, industrial, governmental and legal
fields —that the 85th Congress of the United States enacted the
National Aeronautics and Space Act of 19682 to create the neces-
sary administrative machinery to facilitate research and explora-
tion activities in this new space era. Perhaps some may
characterize the quoted passage as a mere dramatic statement,
made by our law-makers to lend color to the pages of history
being written. Yet, we in the legal profession are confronted
with the same infiniteness of space and the same finiteness of
man’s knowledge when undertaking the development of a body
of law to control relationships of men and nations on this great
frontier of challenge.

To the average practicing attorney, whether military or
civilian, “space” is a very nebulous term.® Regardless of his
research facilities, it is doubtful that he can discover a definition
more definitive or meaningful to him than that set forth in any
recognized dictionary which describes it as that characterized
by extension in all directions, boundless, and of indefinite divisi-
bility. At this point— before reading further — the legal mind is
probably prepared to take the writer on voir dire, so to speak,
to establish the fact that the niceties of a definition of “space”
are immaterial. Further the interrogation would establish that

the necessary definitions to be sought since the advent of the
orbiting satellites and lunar-probing rockets, are those of the
areas often referred to as “air space” or “national space” and

*Sen. Rep. No. 1701, 85th Cong., 2d Sess, p. 1 (1958).

2 72 Stat. 427 (1958), hereinafter referred to as the 1958 Space Act. For
an excellent article setting forth an explanation and the full text of the
act, together with the statement made by the President at the time the act
was signed into law, see Ludwig Teller, Peace and National Security in the
New Space Age: The National Aeronautics and Space Act of 1958, 4 New
York Law Forum 275 (1958).

‘As a matter of interest, the Interim Glossary of Aero-Space Terms, Air
University, March, 1958 (not to be construed as carrying official sanction of
the Department of the Air Force or the Air University), sets forth the
following definition: “space,n. 1. That which extends in all directions, and
has no outward bounds nor limits of divisibility, as in ‘the sun and its planets
move in space.” 2. Restrictive. A part of this extension marked off or
bounded in some way, as by the outer limits of the earth’s atmosphere;
specif,, the extent between the earth’s atmosphere, or effective atmosphere,
and an outer indefinite boundary, in which extent earth satellites may be
put in orbit, ballistic missiles made to follow a plotted trajectory, or vehicles
(manned or unmanned) moved about relative to spatial bodies.”
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“outer space” or “international space,” or other proposed terms
of similar connotation.*

Conceded that this has been asserted as the paramount imme-
diate problem confronting the legal profession—as will be
developed in this thesis—the compounding of the noun *space”
into such other terms of specific delineation also compounds
immeasurably the difficulty of defining for legal acceptation.
Suffice it to say at this point that the Congress, in enacting the
1958 Space Act, conducted extensive hearings in the field of
astronautics and space —which in printed form approximate two
thousand pages >—yet with the assistance of seventy-one expert
witnesses, the conferees on the bill were forced to conclude:
“There is no sharp dividing line between the atmosphere and
outer space, and this act does not attempt to define one.” ¢

While our law-making bodies, quite appropriately, left to others
the task of defining such areas of space for universal acceptance,
we find that there certainly has been no such lack of boldness
on the part of publicists. Since commencement of the venture
into upper areas of space —marked by the blast-off of Sputnik I
on October 4, 1957 —the pages of law reviews and political
journals have been drenched with writings concerning the prob-
lem of the extent of national sovereignty into space.® Able
advocates have attempted to answer the “what space is whose”
question by—on the one extreme —declaring that there is no
limit to national sovereignty in upper space—to the other
extreme —implying that there is no relationship between any
particular area of space and an area of the earth’s surface,
thereby making no space the proper subject of national
sovereignty.

*The Interim Glossary of Aero-Space Terms, note 3, supra, also contains
the following definitions of “air” and “outer space”:

“air, n. 1 The mixture of gases in the atmosphere. 2. The element
that gives lift to aircraft, or offers resistance to objects that move through
it. 3. a. The region above and around the earth, including the atmosphere
and the space beyond, subject to control by air or space vehicles, in
contradistinction to land and sea. b. Restrictive. That part of this region
that includes the atmosphere up to its effective upper limits, but not outer
space.”

“outer space. 1. In contexts of currently developing practical aero-space
activities, the space above the earth’s atmosphere, or above its effective
atmosphere. 2. Space beyond the limits of the solar system, as in ‘an
intruding meteor from outer space.””

‘Hearings before the Senate Special Committee on Space and Astronautics
on S. 6609, 85th Cong., 2d Sess., (1958); and Hearings before the House
Select Committee on Astronautics and Space Exploration on H.R. 11881,
85th Cong., 2d Sess., (1958).

€118 Cong. Ree. 12646 (15 July 1958).

"See for example, John C. Hogan, A Guide to the Study of Space Law,
5 Saint Louis University Law Journal 79 (Spring, 1958).
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Of course, between these two widely divergent views, there
are various hypothetical lines drawn by well reasoning legal and
scientific scholars. However, to add to the list of repetitious
articles, which in many instances merely parrot the original
ideas of the recognized leaders in this field of law, is not the
purpose of this thesis. On the contrary, this writing is designed
to give the reader the opportunity to analyze and scrutinize the
principal theoretical solutions which have thus far been advanced
as to what line, if any, should be drawn between national and
international space. Also recognizing that there can be no sepa-
ration of the underlying political interests and military implica-
tions involved in arriving at a workable solution of dividing
space among nations, these matters will of necessity be discussed
as collateral issues.

The analysis of the underlying political interests of the United
States will be through an attempt to correlate the theoretical
approaches of the scholars, who foresee the necessity for legal
order among nations attempting to utilize the newly accessible
areas of outer space® and the operational approaches of our
governmental officials whom we hold responsible for adopting and
implementing the proper approach to insure such desired results.
From this writer’s research, it appears that the neglect of this
aspect of the problem has contributed to the development of an
approach toward resolving conflicting sovereignty interests in
outer space which unfortunately, though understandably, may
presently be characterized as one of over prescribing by the
physicians and no partaking of the medication by the patient
.....thus the secondary title of this thesis: “Proposed Solutions
Remain In Orbit!”

With this frame of reference, let us begin with the basic
problem, the solution to which—whether ill or well-founded—
will form the necessary foundation upon which to build the great
bodies of domestic and international law to govern the compli-
cated space age of tomorrow.

* Myres S. MceDougal and Leon Lipson in Perspectives for a Law of Outer
Space, 52 American Journal of International Law 407 (1958}, present a
thought provoking insight into the possible pattern and conditions of the
use of outer space. The authors foresee the development of the law of outer
space on the basis of “gradually arrived at” international agreements on
particular subjects, depending on “the order of experience in space as well
as the changing political context.” While the article does not lend support,
it does recognize and discuss the fact that “most legal writers discussing the
legal regime of outer space have proceeded from absolute notions of air-
space sovereignty and have felt it necessary to establish a boundary between
outer space and airspace.”
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11 THE BASIC PROBLEM:
SPACE —NATIONAL OR INTERNATIONAL?
A. Existing Claims And Definitions

On first impression, from a perusal of existing international
agreements and the domestic laws of all civilized nations, that
which has been posed as the basic problem would appear to be
in fact a moot question. It is very clear that Article 1of the
Convention On International Civil Aviation, commonly referred
to as the Chicago Convention of 1944,° explicitly recognizes that
every state has complete and exclusive sovereignty over the air
space above its territory. It will be noted that not only does the
recognition of complete and exclusive sovereignty extend to the
United States and the majority of other Western countries which
have ratified the Convention, but to “every state” **—which
would also include such nonparty states as the Soviet Union and
Communist China. It is even more illuminating to learn that a

-comprehensive study conducted by Mr. Andrew G. Haley, Presi-
dent of the International Astronautical Federation, reveals fur-
ther that “every state,” i.e., each nation of the earth, asserts such
recognized sovereignty over its air space through domestic,
municipal statutes.®* None claims more and none claims less.
Yet, the Chicago Convention contains no definition of the term
“air space” whatsoever.

® Convention on International Civil Aviation, 61 Stat. 1180 (1944). This
is the only generally accepted international flight agreement in existence
today referring t0 sovereignty in airspace over national territory. For a
listing of the sixty-six nation-states which have ratified the Convention, see
note 20, p. 9 of Survey of Space Law, A Staff Report of the Select Commit-
tee on Astronautics and Space Exploration, House of Representatives, 85th
Congress, 2d Session, (1968). For detailed treatment, see Roland W. Fixel,
The Law of Awiation (1948); and Shawcross and Beaumont, Alr Law
(1961). For a discussion of the historical background of the sovereignty
concept expressed in Article 1 of the Convention, see Stephen Latchford,
Freedom of the Air— Early Theories; Freedom; Zone; Sovereignty, Docu-
ments and State Papers 303-22, Department of State No. 5, 1948.

“Article 1 of the Convention, 61 Stat. 1180 (1944). As stated by John
Cobb Cooper in Legal Problems of Upper Space, Proceedings of the Ameri-
can Society of International Law, 1956, p. 86; “The Chicago Convention of
1944, to which most states engaged in international aviation are parties,
except the U.S.S.R.restated in article I the provisions of the Paris Conven-
tion as to airspace sovereignty in this manner: ‘The contracting states
recognize that every state has complete and exclusive sovereignty of the air-
space above its territory.” Again, as in the Paris Convention, this is a
statement of customary international law and not an exchange of privileges
between the states concerned.”

“Mr. Haley presented what he termed the first such compilation during
the Hearings before the House Select Committee on Astronautics and Space
Exploration on H.R. 11881, 86th Cong., 2nd Sess., (May 8, 1958). The com-
pilation is reproduced in full with citations to civil aviation ‘laws on pp.
1447-1464 of subject hearings.
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To explore briefly into the possible intent of the drafters of
the Chicago Convention concerning the use of the term, the
distinguished Professor John Cobb Cooper*? meets all of the
qualifications of both an expert witness and also one who might
be called a participating eyewitness to the adoption of this inter-
national term of art. Actually, Professor Cooper served as the
chairman of the drafting committee which reported the first half
of the Chicago Convention and states** unequivocally that the
term was carried forward without question from the Paris Con-
vention of 1919 where the words “air space” and *“atmosphere”
and “air” were used synonymously. An interesting observation
which he makes to illustrate this point is that an early draft
of the convention submitted by Great Britain used the word
“air”; that the legal subcommittee in its report to the Commis-
sion referred to the area above the earth’s surface as character-
ized by the presence of “the column of air”; and that when the
formal Paris Convention was signed, the English version used
the term “air space” while the French and Italian productions
used the proper terms for “atmospheric space.” It can be stated,
however, that it was not until the orbiting satellites began to
appear in the “space” above “every state” —each of which has an
internationally recognized claim to complete and exclusive
sovereignty over the “air space” above its territory — that
significance attached to these latent ambiguities and lack of
positive definitions.

B. Need For Refinement Of Terms Resulting From The
International Geophysical Year

Contrary to a popular misconception, the International Geo-
physical Year which officially terminated on January 1, 1959,
was not conducted on an intergovernmental basis. While it is
true that the governments of the United States and the Soviet
Union did announce in advance that during the year they in-
tended to place objects into orbit around the earth, the actual
arrangements and agreements for the conduct of such scientific
investigations were made between international scientific bodies
in their private capacities.® The question which logically fol-
lows is: “What legal effect did these activities have on the pre-

* Professor (Emeritus) International Air Law, McGill University.

® Panel Discussion on Space Law, held 29 September 1958, during the
Army Judge Advocates Conference at The Judge Advocate General’s School,
U.S. Amy, Charlottesville, Virginia.

“ Provisional Record of Action, Eighth General Assembly, International
Council of Scientific Unions, National Academy of Sciences, pp. 1,2.

* See material for the record submitted by Dr. Alan T. Waterman, Direc-
tor, National Science Foundation, Hearings before the House Select Com-
mittee on Astronautics and Space Exploration on H.R. 11881, 85th Cong.,
2d Sess., (1958), pp. 1018-1022.
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viously recognized complete and exclusive sovereignty of each
state over the air space above its territory?”

In attempting to answer this question it is again necessary to
return to the Chicago Convention of 1944 to examine the other
provisions which surround the recognition of state sovereignty
over the undefined area labeled air space. There is no dispute
concerning the purpose of the Convention, i.e., to agree on prin-
ciples and arrangements for the orderly development of inter-
national civil aviation and the regulated use of such aircraft.:®
However, in searching for their meaning of the term “aircraft,”
in an attempt to ascertain the contemplated area of operation
known as “air space,” we again find that the Convention con-
tains no definition. The original intent is only later reflected in
annexes to the Convention which again carry forward parts of
the Paris Convention of 1919 and define aircraft as “any
machine which can derive support in the atmosphere from the
reaction of air.” ¥’

This definition would certainly indicate that the Chicago Con-
vention was not intended to apply to satellites and spacecraft,
and it would follow that the area of state sovereignty over air
space was not contemplated to include those areas where ma-
chines could not derive support in the atmosphere from the
reaction of air. This position is fortified by the provisions of
the Convention which limit its application to civil aircraft:s
and exclude pilotless aircraft from its general provisions.!®
Further, the leading authoritiesin the field of air law have agreed
in general that the Chicago Convention is limited in its applica-
tion to the atmosphere or so-called area of conventional aircraft
flight.20

“Preamble to the Convention, 61 Stat. 1180 (1944).

”See John Cobb Cooper, Legal Problem of Upper Space, Proceedings of
the American Society of International Law, 1956, pp. 85-98 (reprinted in
the Journal of Air and Commerce, Vol. 23, Summer 1956, - 3). The
author explains therein that under the Chicago Convention the technical
standards, called annexes, do not become part of the convention. They are
prepared by the International Civil Aviation Organization, and are then
submitted to the member states for acceptance. When annex 7, containing
the quoted definition of aircraft, was submitted, no objection was apparently
raised by any member state.

#® Article 3 of the Convention, 61 Stat. 1180 (1944).

*® Article 8 of the Convention, 61 Stat. 1180 (1944).

“See for example, John Cobb Cooper, High Altitude Flight and National
Sovereignty, 4 International Law Quarterly 411 (July, 1951); Andrew G.
Haley, Space Law—Basic Concepts, 24 Tennessee Law Review 643 (Fall
1956); Oscar Schachter, Who Owns the Universe? in the book Across the
Space Frontier (edited by Cornelius Ryan) (Viking Press, 1962); C. Wilfred
Jenks, Znternational Law and Activities in Space, 5 International and Com-
parative Law Quarterly 99 (1966); and Eugéne Pépin, The Legal Status
of the Airspace in the Light of Progress in Awiation and Astronautics,
3 McGill Law Journal 70 (1957).
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While the foregoing discussion has purposely reflected on some
very complicated international air-law agreements in a most
abbreviated fashion, the sole purpose is merely to lead the reader
to the obvious and simple conclusion that there is in existence
no definitive international law by which to resolve the conflicting
sovereignty interests in outer space and no legal answer to the
“what space is whose” question—a question which has become
more than academic since the advent and particularly since the
termination of the International Geophysical Year.

Are all satellites now orbiting in an area of space which may
be called international and free to all states, or are the launching
states causing unlawful trespass into that area of sovereign air
space which all underlying states claim by municipal law and
which is recognized by the Chicago Convention? Should a line
be drawn between national and international space, and if so,
where should it properly mark the boundary?

These questions have been answered in varied and diverse
fashion by many legal commentators. Therefore, let us now
separate into four general categories the numerous proposals
which attempt to fix the hypothetical line between air space
(national) and outer space (international) and — without decid-
ing at this time whether or not any line at all is necessary —
analyze and consider each proposed boundary for national
sovereignty,® together with the resulting implications.

2 This grouping is designed to discuss the most prevalent general concepts
upon which hypothetical lines have been proposed, rather than on the basis
of each individual commentator’s views. A combination of four relatively
short articles will provide the reader with a summary of the individual views
of numerous American and foreign commentators concerning sovereignty
in space above national territory: Andrew G. Haley, Current International
Situation and the Legal Involvements With Respect to Long Range Mis-
siles and Earth-Circling Objects, Pergamon Press, 1958; Philip B. Yeager
and John R. Stark, Decatur’s “Doctrine” — A Code For Outer Space?, United
States Naval Institute Proceedings, September 1957, pp. 931-37; Richard T.
Murphy, Jr., Air Sovereignty Considerations in Terms of Outer Space,
The Alabama Lawyer, January 1958, pp. 11-35; William Strauss, Digest of
Selected Foreign Sources on Space Law, printed in Symposium on Space
Law, prepared by Eilene Galloway, Special Consultant, Special Committee
on Space and Astronautics, United States Senate, at the request of Senator
Lyndon B. Johnson, Chairman, December 31, 1958, pp. 519-22. For the
reader who also desires to make a detailed study of the writings of some
of the outstanding experts in this field of law, the forty-three selected
articles contained in the Senate Committee Space Law Symposium, referred
to above, will afford a most comprehensive coverage with a minimum of
duplication.
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III. THEORETICAL APPROACHES : DIVERSE ADVOCACY
OF THE LINE-DRAWING EXPERTS — ANALYZED

A. “National Sovereignty In Space Is Unlimited*

This theory would appear to extend to international law the
age-old private law maximum that “he who owns the land owns
it up to the sky.” 22 In the view of some writers,?® this is the
logical extension of the intent of the framers of the Chicago and
all preceding Conventions. The historical basis for this con-
tention may be expressed very simply as follows. From the early
Roman days each landowner claimed all air space above his land.
With the increase of state activity this claim of ownership
became vested in the sovereign state and finally culminated in the
expression of the Chicago Convention that each state has com-
plete and exclusive sovereignty over the air space above its
territory — the concept of air space being, of course, height with-
out limit. There is serious contention that this was the actual
meaning which the framers of both the Paris and Chicago Con-
ventions had in mind when they used the term “air space.” 2

The advocates of this theory would consider air space to be
all space above a state’s territory where flight instrumentalities
can navigate—including rockets, guided missiles, satellites and
spaceships—and make them the subject of existing rules and
regulations of the subajacent state, regardless of the height to
which they may ascend. In short, there would be no real need
for new international agreements nor the development of a new
basis for defining the upward limit of state sovereignty. The
answer to the “what space is whose” question would thus have
its obvious answer, to wit: “Each state owns all space above—
without limit.”

What a nice neat legal package this would make if it could
only be wrapped: but what is “all space above”? The pro-
ponents would answer that it is all space above the underlying
state; but again comes a question of what space is “above” the
underlying state. A popular illustration used by some legal com-
mentators # to explain the impossibility of applying the existing

# For history of the maxim, see John Cobb Cooper, Roman Law and the
Maxim Cujus Est Solum in International Law, 1 McGill Law Journal 23
(1962).

® See for example, R. C. Hingorani, An Attempt to Determine Sovereignty
in Upper Space, 26 Kansas City Law Review 5 (December, 1957).

*Ibid, p. 11.

= See for example, The Legal Horizons of Space Use and Exploration,
an address by Charles S. Rhyne, at Annual Law Day Dinner, University
of South Dakota, Vermillion, South Dakota, April 19, 1958; 104 Cong. Ree.
6162 (22 April 1968).
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air space ownership to outer space, is the theory of the inverted
cones.

This theory, expressed in perhaps an over-simplified manner,
is—that because of the curved face of the earth—if we attempt
to extend the air space ownership upward and outward indefi-
nitely, the extension would give us an inverted cone which would
grow bigger and bigger in relation to the earth as it extends
further into space. It is true that the earthly base of each
inverted cone would be limited to the size of the land-mass and
territorial waters of the underlying state; but because of the
earth’s curvature at this base, the sides would lean outward and
the other end of the cone would grow increasingly wider as the
boundaries of the state below are projected upward into space.
Accordingly, there would naturally come a point when these
cones would overlap. From this point, upward and outward,
more than one nation would be claiming ownership to the same
air space. SO0 again we are back to the unanswered question of
what space is above “which” state.

The problem is further complicated by the fact that the fore-
going theory of overlapping cones is not generally accepted.
Other commentators 2¢ contend that there are two possible
methods of segmenting space according to territorial boundaries
of states. One is by projection upward of the geographic boun-
daries on parallel to a vertical halfway between them. Under
this method, the cross-section area of a nation’s air space would
remain the same to infinity, leaving wedges of unowned space
between that claimed by contiguous nations. The other method
is by radial verticals from the earth’s center through the geo-
graphic borders to infinity. Under this second method, it is con-
tended that each nation’s air space would expand congruently
as the radial boundary lines flare, leaving unowned space only
above the open sea. Since these lines would be projected from
the same point, the center of the earth, there would be no overlap.

Regardless of which theory is found to be correct, once the true
shape of the earth has been determined, its constant rotation
presents another vexing problem in attempting to determine
what space is above which state. Visualize a rocketing satellite
orbiting at 17,000 miles per hour, with the earth—some 600
miles below —revolving at about 1,000 miles per hour. Simul-
taneously, the earth is traveling in space, in orbit around the
sun, at the rate of 66,000 miles per hour. At the same time, the

® See for example, Colonel Martin B. Schofield, Control of Outer Space, Air
University Quarterly Review, Spring 1968, pp. 93-104. This article includes
a pictorial graph of the suggested divisions of air space.
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sun itself is moving at the rate of 630,000 miles per hour within
the galaxy of the Milky Way.”

Now again ask the questions: What space is above which
state? Through whose sovereign territory is the rocket passing?
Which states have the right to forbid such flight? At what
point of flight does each state have the right to protest?

These questions can exceed academic bounds when we project
our scientific developments a few short years into the future.
It is by no means a far stretch of the imagination to visualize
the same rocketing satellites complete with reconnaissance photo-
graphic equipment or subject to directional control which would
permit the pin-pointing by the launching state of a devastating
blow to any predetermined portion of the earth. There appears
to be no dispute but that time and experience will bring the com-
plete answer to the present re-entry problems,

Under the theory that sovereignty reaches to all space above
any state, without limit, a shorthand answer to the questions
posed would be that such a flight instrument would be tres-
passing in the sovereign territory of each state which—because
of the rotation of the earth or the path of the instrument—could
at any time be determined to be an underlying territory. A true
recognition of such a theory would result in any underlying
state having the right to protest and disallow such flight, if the
protests were honored, and thus effectively block the exploration
of outer space for all purposes.

Even though it would be impossible in this writing to discuss
all of the ramifications of each proposal surveyed, there is one
more very important political aspect of this issue which war-
rants mention. It is noted that the proponents of this theory
assert that such an extension of the alleged intent of the framers
of the Chicago Convention would negate the necessity for further
international agreements concerning state sovereignty in outer
space. However, we must take firm recognition of the fact that
the Soviet Union—the first state to penetrate the bounds of
outer space—is not a party to even the original precepts of the
Convention and therefore is in no way bound by an extension

# For a vivid description of the complexities of such movements, see testi-
mony of Dr. Hugh L. Dryden, Director, National Advisory Committee for
Aeronautics, Hearings before the Senate Special Committee on Space and
Astronautics on S. 8609, 85th Cong., 2d Sess., p. 248 (1958).
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of its implied meaning, regardless of the plausibility which may
be attached to the reasoning.*

B. “National Control Fixes National Space”

While we are speaking of the Soviet Union, let us briefly dis-
pose of the so-called “effective control” theory,? the adoption of
which could launch us headlong into a never ending outer-space
armaments race with the communist elements of our interna-
tional society. This theory would fix a temporary upward boun-
dary to each state’s sovereignty which would fluctuate periodi-
cally like the Dow-Jones average, dependent upon the then
existing power of the underlying state to coerce recognition of
its claim by effectively controlling that area.

In short form—its adoption would be a voluntary submission
to a legal order based on the maxim that with the might goes
the right. In shorter form—it would provide the necessary
thrust to rocket a civilized world toward its own destruction.

This writer does not overrule the possibility that lack of inter-
national cooperation could result in such a legal order; in fact,
if the nations of the world are unable to formulate a workable
agreement for the peaceful exploration of outer space, effective
“military” control may be the only alternative. More will be
said on that subject later. However, at this point we are dis-
cussing those proposals which might be worthy of voluntary
adoption as a means of designating the areas of state sovereignty
for all nations—the weak as well as the strong.

Consequently, it is submitted that the effective control theory
previously has been mislabeled by some writers as a proposed
solution. In essence, it is only an undesirable consequence which
could befall us through the lack of international understanding.

* See note 10, supra. It is also interesting to note that even though the
Soviet Government has not made known its official views concerning the
extent of its sovereignty into space, a Staff Report of the House of Repre-
sentatives Space Committee, note 9, supra, after consideration of the avail-
able works of Soviet commentators, states at p. 32: “The most recent expres-
sions on the subject indicate that the Soviets are prepared to assert their
national rights into the heavens just about as far as it is necessary to fur-
ther whatever interests they feel are important.”

® As a legal historian, Professor John Cobb Cooper attributes the first
formal proposal of this theory to Hans Kelson in 1944. See for example
his recent discussion of the theory in The Problem of a Definition of
“Airspace,” A Memorandum For the IXth Annual Congress of the Inter-
national Astronautical Federation; Reprinted in Extension of Remarks of
James G. Fulton, Congressional Record daily edition, August 25, 1958, pp.
A 7843-45.
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C. *“Divide Space Into Zones”

The zone theory of dividing the area above the earth’s surface
into layers, each having a different legal status, finds its historical
basis in maritime law.*> Just as the legal regime of the seas
is divided into territorial, contiguous and high seas, a suggested
international agreement by Professor Cooper would so sub-
divide space as follows:

“(a) Reaffirm article | of the Chicago Convention, giving the subjacent
state full sovereignty in the areas of atmospheric space above it,
up to the height where ‘aircraft’ as now defined, may be operated,
such areas to be designated ‘territorial space.’

(b) Extend the sovereignty of the subjacent state upward to 300 miles
above the earth’s surface, designating this second area as
‘contiguous space,” and provide for a right of transit through this
zone for all non-military flight instrumentalities when ascending
or descending.

(c) Accept the principle that all space above ‘contiguous space’ is free
for the passage of all instrumentalities.” ®

In fairness to Professor Cooper it must be stated that he is
not at this time seriously contending that such a proposal be
adopted.®> It was merely set forth by him as a tentative sug-
gestion, and it is accordingly included in this thesis—with a view
toward completeness—so that the reader may be informed and
have the opportunity to consider the hypothetical lines previously
suggested as proper boundaries for state sovereignty.

It is interesting to note that similar proposals, based on dif-
ferent distances but on almost identical principles, were rejected
very early in the history of modern air law. The basis for such
former rejection was generally that it would be impossible to
determine such arbitrary boundaries, with speed and accuracy,
when needed.3*

Naturally, with this historic background, the critics were quick
to seize on Professor Cooper’s attempt to breathe new life into
the zone theory and there will be no attempt made here to add

% See Welf Heinrich, Prince of Hanover, Air Law and Space, 5 Saint
Louis University Law Journal 11 (Spring, 1958).

* Full address of Professor Cooper on Legal Problems of Upper Space,
made during the proceedings of the American Society of International Law
at its fiftieth annual meeting in Washington, D. C., April 25-28, 1956, is
reprinted in the Journal of Air and Commerce, Vol. 23, Summer 1956, No. 3.
Also see Professor Cooper’s letter to the Times (London), September 2,
1967, published under the title “Who Owns the Upper Air?,” whereby he
m_oldified the proposal to extend the “contiguous zone” to a height of 600
miles.

% See for example, Cooper’s Flight-Space and the Satellites, 7 Interna-
tional and Comparative Law Quarterly 82 (1958) ; also Missiles and Satel-
lites: The Law and our National Policy, 44 American Bar Association
Journal 317 (1968).

# See Heinrich, note 30, supra at 23.
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to the beating of a proverbial ‘dead horse’. The most Commonly
asserted reasons for the modern-day rejection have been that
there is no proper analogy between the sea which lies at the
end of a state’s territory and space which lies over its head;
it is premature in view of the limited scientific knowledge per-
taining to areas of space extending six hundred miles above the
earth;ss the zone theory violates the intent of the Chicago Con-
vention and other international flight agreements ;¢ the proposal
does not define the extent of “territorial space”;® it is not sus-
ceptible of implementation;* and, the “contiguous space” is
actually part of the atmosphere which is already governed by
precise rules.3®

While the author does not profess to be a proponent of the
zone theory, it does seem that many of the objections which have
been voiced are not particularly unique to this theory alone.
What proposed line could not be characterized as somewhat
“premature” in our current day’s status of infancy in outer-
space scientific knowledge? Why should a stigma attach to a new
international “agreement” which would change the intent of
yesterday’s agreements, which not only did not provide for,
but also did not foresee today’s problems? Is not the definition
of “territorial space” more helpful than the Chicago Conven-
tion’s complete lack of an “air space” definition? Further, since
we have no definition of “air space” to enlighten us as to the
areas in which our present agreements are operative, can it
definitely be said that we have “precise rules” already govern-
ing the area included in Professor Cooper’s “contiguous space”?

The foregoing questions are not designed to support the pro-
ponents nor second-guess the critics. The sole purpose is to
encourage the reader to probe thoroughly into both sides of each
proposal as it is discussed. Even the recognized leaders in the
field of air law do not claim to have all of the answers to such
perplexing questions. If such a situation did exist, this “what
space is whose” question would not have become such a popular
international quiz game for legal commentators. This will
become even more apparent when we look to the proposed lines
based on physical and scientific facts.

”’See Higorani, note 23, supra at 9.

® Eugene Pepin, Legal Problems Created By the Sputnik, McGill Univer-
sity, 4 Institute of International Air Law 5 (1957).

® See Schachter’s remarks, Proceedings of the American Society of Inter-
national Law, Fiftieth Annual Meeting, 1956, p. 105.

“See for example Stephen Gorove, On the Threshold of Space: Toward
Agl(Jt)srglc Law, 4 New York Law Forum 305 (1968) at pp. 321 and 322.

i
® lhid.
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D. *“Physical and Scientific Factors Properly Mark The Line”

By looking to the physical and scientific factors which affect
man’s use of air space and outer space, those seeking to fiX the
upward boundary of state sovereignty have drawn four other
different lines which are very worthy of consideration. Since
the discussion of these proposals will involve some aspects com-
mon to all, let us first look to the general location of each prof-
fered line and then discuss them collectively. The upward extent
of state sovereignty, under the four proposals, may be described
as follows:

To Upward Extent Of The Atmosphere: The sovereignty of
a state should extend upward to include all areas of space
above the underlying territory where any air particles are
found to exist.«

To Lowest Possible Orbit Of A Satellite: At that lowest
point where the physical elements will allow a satellite to be
placed in orbit and thereafter circle the earth at least once,
state sovereignty will end.**

To Aircraft Height Limit: That height to which any air-
craft does actually ascend while deriving its support from
reactions of the air will mark the upward limit for all

To Point Where Centrifugal Force Takes Over: At that
point of flight where all support from the reaction of the air
ceases and the flight is completely taken over by centrifugal
force, the boundary between state sovereignty and outer
space is then being crossed.*

While the average attorney may have a tendency to become
lost in the scientific maze which surrounds the more technical
discussions of these proposals—as has the author on many
occasions while making the necessary background study —there
is a resulting unescapable conclusion that each of these hypo-
thetical lines is derived from very logical legal reasoning. Each

“For a discussion of the possibility of defining the upper limits of air
space on the basis of the scientific use of the term atmosphere, see John C.
Hogan, Legal Terminology for the Upper Regions of the Atmosphere and
for the Space Beyond the Atmosphere, The American Journal of Interna-
tional Law 362 (April, 1967).

“ See Cooper’s support of this theory, note 29, supra.

“This theory of “usable” atmospheric space is attributed to a Nationalist
Chinese Scholar, Ming-Min Peng, and is discussed in Andrew G. Haley’s
Current International Situation and the Legal Involvements with Respect
to Long-Range Missiles and Earth-Circling Objects, (Pergamon Press)
(1968); also see Cooper’s discussion, note 29, supra.

“Andrew G. Haley, Space Law and Metalaw—Jurisdiction Defined, 24
Journal of Air Law and Commerce 286 (1957).
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proponent claims to carry forward the intent of the framers of
the Chicago Convention and thus supply the missing definition
of the term air space. All states are recognized by the Conven-
tion to have complete and exclusive sovereignty in the air space
above their territories; therefore, by looking to physical and
scientific facts to find what air space actually is, the boundaries
of state sovereignty are then most properly determined.

As was discussed previously, the term air space as used in
the Chicago Convention was carried forward from the Paris
Convention where “air space” and “atmosphere” and “air” were
used synonymously. It would follow from this that the first of
the four foregoing lines which fixes the upper limit of state
sovereignty at the upward extent of the “atmosphere” would also
correctly fix the limit of the area termed “air space” in the
Chicago Convention. However, in attempting to determine how
far the atmosphere extends, we find that its outer limit is deter-
mined by the presence of air particles, as reflected in the defini-
tion which follows :

“Atmosphere — The body of air which surrounds the earth, defined at its

outer limits by the actual presence of air particleg**#*** 2

Here again we become confronted with another unknown
factor and find that we have no fixed line at all. It is presently
unknown to the scientific community how far the presence of air
particles extends into the atmosphere. Without reporting all of
the beliefs that exist on this subject, let it be sufficient for our
purposes to conclude that when suggested distances range
upward from 1,000+ to 200,000 « miles away from the earth’s
surface, the legal profession cannot be expected to make an
arbitrary choice from the array.

Even if the proper choice could be made, could it be said that
a discernible line would mark the border between state
sovereignty and outer space? Since all presently orbiting satel-
lites are revolving in this area of space, can the launching states
be expected to honor the protests of other states whose “complete
and exclusive” sovereignties are the subject of impingement?
Is not this proposal also subject to the favorite probe of the

“Interim Glossary of Aero-Space Terms, Air University, March, 1958.

“Zbid. In a note to the definition of the term “atmosphere” it is stated
that “the atmosphere is usually considered to consist of different stratums of
spheres, the last extending to 1,000 miles or more above the earth.” It should
be noted, however, that the personal views or opinions expressed or implied
in the publication are not to be construed as carrying official sanction of
the Department of the Air Force or the Air University.

“ See testimony of Loftus E. Becker, Hearings before the House Select
Committee on Astronautics and Space Exploration on H.R. 11881, 85th Gong.,
2d Sess., (1958) at p. 1272.
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critics that it is “premature” because of the lack of scientific
knowledge? Finally, can this proposal seriously bear the label
that it carries forward the intent of the framers of the Chicago
Convention? Was this their meaning of the operational area
known as “air space” in view of the definition of “aircraft” set
forth in the Convention annexes?

The answers to these questions are very obvious and require
no amplification here. So we find that the first of our proposed
solutions, based on physical and scientific facts, is found appar-
ently wanting—ironically enough—because of the lack of
scientific knowledge as to the extent of the physical presence
of air particles in the atmosphere.

The other three proposed lines, based on physical and scientific
factors, are not as diverse as would appear on first inspection.
All are based on one common factor, to wit; the effect of the
gaseous atmosphere on flight. To speak of the lowest point
where a satellite may be placed in orbit is merely a simplified
manner of describing that lowest area of space where the friction
of the earth’s atmosphere will not retard a satellite sufficiently
to take it out of free orbit.

While the proposal is actually an attempt to define “orbiting
space’” rather than “air space,” it could result in leaving every-
thing below the orbiting line to the underlying state’s sovereignty,
Even though this may be considered a left-handed approach to
the problem, the proposed line would dispel any question of
whether or not the orbiting satellites are trespassing in the
sovereign air space of the underlying states.

The available scientific data are not sufficient to fix such a
line, yet we do know that the lowest orbit at the time of this
writing is the one hundred and seventeen miles of Explorer III.“
There is also an astronomical theory, based on the study of falling
meteors, that it may be possible to place a satellite in orbit at
the approximate height of seventy miles.#* However, for the
time being we are compelled to place the “orbit line” theory in
the “premature” category, also, while awaiting development of
the necessary physical and scientific data.

There is also the political question of whether or not the
sovereign “air space” recognized by the Chicago and preceding
Conventions can with legal logic be extended upward to include

“For an excellent chart setting forth a collection of data on U.S.and
Soviet satellites, see Lawrence Newman, Air Space in Perspective, 4 New
York Law Forum 329 (1958) at p. 340. See also a more recently prepared
chronology of space events in Sen. Rep. No. 100, 86th Cong., 1st Sess.,
(1959), pp. 63-64.

“ See Cooper, note 29, supra.
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all areas of space in between the earth’s surface and this point
of atmospheric derailment of the lowest possible satellite. At
most, the framers of the conventions used the term “air space”
to denote the possible area of operation of aircraft— not the
impossible area of operation of an orbiting satellite. There has
been no contention that the two areas are physically the same.

It is true that the area below this orbiting line can be termed
the “effective atmosphere” # because the friction of the atmos-
phere is there sufficient to retard the free orbit of a satellite.
However, the effect of the atmosphere is being applied to satel-
lites—not to aircraft which were the subject matter of the
Chicago Convention. Therefore, it does not necessarily follow
that, just because the Conventions used the terms “atmosphere))
and (“air space” synonymously, the framers of the term must
have meant the effective atmosphere when viewed from the effect
on a satellite. This writer would conclude that if the effect of
the atmosphere is to mark the upward limit of air space as that
term is used in the Chicago Convention, the effect must be that
resulting to the “aircraft)’ which were the subject of the Con-
vention, i.e., “any machine which can derive support in the
atmosphere from the reaction of the air.”

Just such a theory finds its application in either of the remain-
ing two proposed lines based on physical and scientific factors.
To mark the upward limit of state sovereignty by the height to
which any aircraft does actually ascend while deriving its sup-
port from the reaction of the air is to mark the line according
to the effect of the atmosphere on the aircraft. The major diffi-
culty in this proposal, however, is that such a line would be tem-
porary in nature and would move upward each time an improved
model of aircraft could set a new height limit. Only when the
most extreme possible height has been attained by an aircraft
while deriving any support from the atmosphere, could it be said
that the line has become fixed. This is another way of describ-
ing our last proposed line, drawn where all support from the
reaction of the air ceases and flight is completely taken over by
centrifugal force.

In advocating this theory, the International Astronautical Feder-
ation’s president, Mr. Andrew G. Haley, has labeled the proposed
boundary for state sovereignty as the “Karman Primary Juris-
diction Line.” The name itself connotes the combination of
Mr. Haley’s legal approach to the problem with the scientific

“ Note 44, supra.
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approach of Dr. Theodore von Karman.® The legal approach,
as viewed by this writer, is an attempt to give full effect to the
Chicago Convention’s recognition of each state’s complete and
exclusive sovereignty over the air space above its territory.
Under this concept, the area of air space would extend to the
height where an aircraft can derive “any” support from the re-
action of the air. Coupled with this legal approach is the scien-
tific determination of the point where “all” aerodynamic lift
ceases, and flight is completely taken over by centrifugal force.

The X-2 rocket plane flight whereby Captain Ivan C. Kincheloe
attained the altitude of 126,000 feet is cited by the proponent
to illustrate the separate parts played by aerodynamic lift and
centrifugal force. The flight is characterized as strictly an aero-
nautical adventure and not partaking of space flight. It is con-
tended that at the altitude indicated, aerodynamic lift carries
ninety-eight percent of the weight while only two percent is
attributed to centrifugal force, In carrying forward this concept
of measuring the separate contributions made to aerial flight by
aerodynamic lift and centrifugal force, the Karman line is drawn
at approximately 275,000 feet or 52 miles—where an object
traveling in a so-called corridor of continuous flight at 25,000
feet per second is completely taken over by centrifugal force,
At this point where “all” aerodynamic lift is said to be gone,
the sovereignty of the underlying state would find a boundary
“capable of physical and mathematical demonstration at a reason-
ably stable height.” st

While it has been stated that this proposal would mark the
upward boundary at a “reasonably stable height,” even the pro-
ponents acknowledge that new design of aircraft can cause the
line to be pushed higher. Perhaps, if a line is to be drawn, it
is a desirable feature to provide an element of flexibility to allow
for future development of the aircraft that can derive any sup-
port in the atmosphere from the reaction of the air. This would
at least insure to each state that its complete and exclusive
sovereignty over the air space above its territory would be
recognized to a height sufficient to encompass all of the possible
area of operation of the “aircraft” as defined in the annexes to
the Chicago Convention. It does not appear reasonable to con-

#Director of the Advisory Group for Aeronautical Research and Develop-
ment of the North Atlantic Treaty Organization.

® John Cobb Cooper, National Airspace Upper Boundary— An Unsolved
Air Power Problem, a memorandum prepared in connection with the Panel
Discussion on Space Law, held 29 September 1968, during the Arrg Judge
Advocates Conference at The Judge Advocate General’s School, U.S. Army,
Charlottesville, Virginia.
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tend that the framers of the Convention could have intended to
include more within their undefined term of “air space.”

It is interesting to note that even though this proposal is based
upon an alleged extension of the intent of the Chicago Conven-
tion, its advocate would insure participation of non-ratifying
states to the Convention by having the definition of air space
promulgated through the United Nations. This brings us to the
point where the official position of our government would of
course have to be voiced to the other states of the international
community.

Naturally the question arises as to what correlation, if any,
exists between the previously considered theoretical approaches
of the legal commentators and the operational approach being
taken by the representatives of our sovereign state—which at
this time extends upward through “some” undefined area of space,
Accordingly, let us now switch our view to the active arena and
attempt to ascertain our sovereign’s position concerning the
extent of state sovereignty in the space age.

IV. OPERATIONAL APPROACH : CAUTIOUS (?)
DEVELOPMENT OF NATIONAL POLICY

Let it be clearly stated at the outset of this discussion that, as
of the time of this writing, the United States government has
announced no official policy regarding the extent of its national
sovereignty in either air space or outer space. Accordingly, in
an attempt to analyze the underlying political interests and mili-
tary implications involved in the question of fixing national and
international boundaries in the areas above the earth’s surface,
this writer has resorted to a study of official actions of our
Executive and Legislative branches to determine what national
policy appears to be in the process of development. Thegovern-
mental actions which will be discussed are evinced by public
records ; however, the analysis of such actions merely reflects
the personal observations of the author.

While there has been no declaration of national policy con-
cerning sovereignty in outer space, the question of its peaceful
use has been the subject of an adopted resolution in both the
United Nations and the Congress of the United States. The net
result of all international diplomacy, to date, in the realm of
outer space is contained in the resolution on the “Question of the
Peaceful Use of Outer Space,” approved by the General Assem-
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bly of the United Nations on 13 December 195862 The final
resolution as adopted is basically the original proposal of the
United States ; however, one should not misconstrue our govern-
ment’s support of a “peaceful use” resolution as an act of dis-
claiming national sovereignty or of recognizing international
sovereignty in any of the area concerned.

A careful study of the preamble and the body of the resolution
will indicate that, in spite of all of the general but highly inspir-
ing language recognizing the common aim of all mankind that
outer space should be used exclusively for peaceful purposes, the
only effect that the resolution has on the legal aspects of outer
space is to provide that an ad hoc committee 5 created to con-
sider the entire problem shall include within its report to the
General Assembly —*“The nature of the legal problems which
may arise in the carrying out of the programs to explore outer
space.”” ¢ Further, that is the only intent which can be attributed
to United States sponsorship; at least, as far as the subject of
state sovereignty is concerned.*

This is very apparent from the debates on the resolution.
United States Representative to the General Assembly, Mr. Henry
Cabot Lodge, expressed the cautious approach to the problem by
emphasizing that not until knowledge of outer space is expanded
by progress in space exploration can the law of outer space be
developed —and then, only at a gradual pace as actual situations
and concrete problems call for legal answers.®® These expres-
sions give us insight into the development of national policy
within the Executive branch of the government.

® U.N. doc. C.1/L.220/Rev. 1. For a most authoritative summary of
governmental activities leading to the adoption of the resolution see, Sen.
Rep. No. 100, 86th Cong., 1st Sess., pp. 15-21 (1959). This final report
of the Special Committee on Space and Astronautics, United States Senate,
85th Congress (ordered printed March 11, 1959) also contains at pp. 65-76,
a most comprehensive chronology of legislative action on outer space.

“Even though the Soviet Union is a member of the ad hoc committee, at
the time of this writing there has been no announced withdrawal of the
Soviet threat of boycott. This threat was made after the Soviet Union’s
United Nations’ Delegation failed to effect a compromise in the membership
of the committee to afford greater representation of the Soviet-bloc nations.
See New York Times, November 25, 1958, p. 1.

“Note 52, supra.

% It should be mentioned, however, that one Congressional subcommittee
has spoken in terms of possible agreement by all nations not to make any
national claims to any extra-terrestrial body or area of outer space. See,
“Control and Reduction of Armaments,”” final report of the Committee on
Foreign Relations, Subcommittee on Disarmament, Sen. Rep. No. 2501, 85th
Cong., 2d Sess., pp. 14-16 (1958).

“Department of State Bulletin, December 15, 1958, pp. 972-981.
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The sentiment of the Legislative branch was also expressed in
the Political and Security Committee of the United Nations when
Senator Lyndon B. Johnson, Senate Majority Leader and Chair-
man of the Special Committee on Space and Astronautics, ap-
peared at the request of the Secretary of State to show the
unanimity of our government’s support of the resolution. The
portion of the Senator’s remarks which could possibly be con-
strued as reflecting on sovereignty, is as set forth below:

“Today outer space is free. It is unscarred by conflict. No nation
holds a concession there. It must remain this way.

“We of the United States do not acknowledge that there are landlords
of outer space who can presume to bargain with the nations of the Earth
on the price of access to this new domain.” *

This language should be considered in light of Senator John-
son’s preliminary remarks emphasizing the current day’s primi-
tive status with regard to knowledge of outer space. He vividly
depicted this by stating: “At this moment the nations of the
earth are explorers in space, not colonizers.” ¢ Is not this
another way of saying that the question of sovereignty in outer
space is currently “premature”?

It is difficult to glean the true meaning of these statements
without exploring the activities which preceded the United
States’ sponsorship of the resolution to foster the peaceful use
of outer space. As previously mentioned, the same subject mat-
ter had been the subject of a resolution of the 85th Congress in
June, 1958.% The resolution is brief and self-explanatory.
Since the congressional committee hearings and reports on the
resolution, which will be discussed, reflect the real intent of both
the Executive and Legislative branches, the following sense of
the Congress as expressed in the resolution, is worthy of close
inspection.

“That it is the sense of the Congress:

“That the United States should strive, through the United Nations or
such other means as may be most appropriate, for an international
agreement banning the use of outer space for military purposes;

“That the United States should seek through the United Nations or
such other means as may be most appropriate an international agree-
ment providing for joint exploration of outer space and establishing a
method by which disputes which arise in the future in relation to outer
space will be solved by legal, peaceful methods, rather than by resort
to violence;

“That the United States should press for an international agreement
providing for joint cooperation in the advancement of scientific develop-
ments which can be expected to flow from the exploration of outer space,
k#2329 (underscoring supplied)

* lbid.

® H. Con. Res. 332, 85th Cong.

® Ibid.
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The primary purpose of the resolution was to give congres-
sional support to the proposal made by President Eisenhower on
January 12, 1958, in a letter to former Premier Nikolai Bulganin,
that the United States and Russia agree that outer space should
be used only for peaceful purposes.®* The entire text of the
resolution is devoid of language concerning sovereignty in outer
space. However, let us look to the hearings conducted on the
resolution and examine the frank discussions between official
Executive department witnesses and the congressional committee
members —with regard to the question of sovereignty.

When Mr. Loftus Becker, Legal Advisor to the Department of
State, appeared before the congressional committee ¢2 to voice the
official endorsement of that department of the Executive branch,
he was queried in part, as follows, by Congressman Curtis of
Massachusetts :

“Mr. Curtis. | would like to repeat my question, Mr. Chairman. If
it is a fact that no national claims to outer space have yet been made,
is not this a very appropriate time to face the question whether we
believe that national claims to outer space should not be made?

“Mr. Becker. | am not sure. | am aware that a number of people
have said that outer space should be like the open sea, free to all. I am
not sure that national claims in outer space are unmitigated evil. For
example, if today, to follow up my answer to the last question, the
United States were able to assert and maintain complete sovereignty
(over outer space, | would have the assurance that outer space would
never be devoted to warlike purposes.

“I am not sure that would happen if it were open to all, because there
are other nations that do not quite feel the way the United States does.

“l think our primary objective is to see that outer space is devoted
to peaceful purposes. If for that purpose it is necessary for us to
assert claims of sovereignty or a right in outer space, | think we should
do so.” ® (underscoring supplied)

In an attempt to ascertain what national policy is being de-
veloped within the Department of State as to sovereignty in
outer space, we should not give excessive weight to such extem-
poraneous remarks made by an Executive department witness
during the course of probing cross-examination by a congres-
sional committee. However, it is learned that the same official
witness presented a written prepared statement to another con-
gressional committees* which clearly removes any doubt as to

® Sen. Rep. No. 1728, 85th Cong., 2d Sess., p. 2 (1958).

® Subcommittee On National Security and Scientific Developments Affect-
ing Foreign Policy of the Committee On Foreign Affairs of the House of
Representatives.

® Hearings before the Subcommittee on National Security and Scientific
Developments Affecting Foreign Policy of the Committee on Foreign Affairs
of the House of Representatives on H. Con. Res. 826, 85th Cong., 2d Sess.,
p. 31 (1958).
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the official position of the Department of State. The pertinent
part of the statement which corroborates the foregoing testimony
is as follows:

“Now, let me speak for a moment on the significance of a definition
of the airspace. It has many times been suggested that it is imperative
that at the earliest possible moment we shall have an internationally
agreed upon definition of airspace. This is related to the suggestion
that such definition is requisite in order to delimit areas of national
sovereignty. | believe that from what | have already stated it will be
apparent to you that I do not share in this view, nor has the United
States Government ever conceded that its sovereignty upward was
restricted to the airspace above its territory.” ® (underscoring supplied)
To the reader who would ask whether or not an official witness

of an Executive department appearing before a congressional
committee is declaring national policy by making such state-
ments, the most informative and authoritative answer can be
found in an official congressional committee report ¢*—comment-
ing on the testimony of the witness concerned. The following
extract of the report also gives us our government’s policy con-
cerning the question of what legal effect the activities of the
International Geophysical Year had upon the previously recog-
nized complete and exclusive sovereignty of each state over the
air space above its territory.

“Existing international agreements refer to sovereignty only in the
airspace over national territory and territorial waters, and hence do not
apply, in terms, to outer space, As Mr. Becker testified, the United
States has never agreed to an upper limit to its own sovereignty. In
addition, he argued that satellite flights up to now are sanctioned only
by an implied international agreement. This is based on the tacit
acquiescence of all governments in the announcements of the United
States and the Soviet Union that satellites would be launched in connec-
tion with the International Geophysical Year. It is therefore limited
to the types of satellites contemplated in those announcements and to
the duration of the International Geophysical Year. Mr. Becker’s
statement to this effect constitutes a major declaration of national
policy.” ® (underscoring supplied)

The committee advisedly used the word “declaration” of
national policy. However, just as stated at the beginning of
this discussion, there has been no “announcement” of any
national policy on the subject other than the desire to insure the
peaceful use of outer space. This writer can only ask, but not
answer, the question as to what is the national policy of the
United States concerning satellites which have been launched
since the termination of the International Geophysical Year.

* Note 46, supra, at pp. 1273 & 1274.

© Zbid.

“H.R. Rep. No. 1758, 85th Cong., 2d Sess., (1968).
“Ibid, at p. 22.
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Perhaps the Soviet Union had the same question in mind when,
on January 2, 1959, it launched into orbit around the sun—
satellite “Lunik,” complete with Russian flag—just one day after
the termination of the International Geophysical Year.c®

The military implications of such national policy, in its de-
velopment stage, are molded by the necessities of adequate self
defense. Article 51 of the United Nations Charter reserves to
its members the “inherent right” of individual or collective self-
defense against armed attack. Accordingly, the Executive
branch of the government has so advised the Congress that the
United States is prepared to defend itself against an armed attack
originating in territory which is unquestionably subject to the
sovereignty of another state or on the high seas; and a fortiori
would be prepared to defend against an attack originating in, or
passing through, space outside of the earth’s atmosphere.®® Fur-
ther, it is well recognized that today’s rocket that boosts a satel-
lite into outer space can be tomorrow’s warhead-carrying vehicle,
and that the current earth-circling scientific satellites can be the
forerunners of even more effective earth-destructive weapons.
Accordingly, the Department of Defense transmitted to Congress
its endorsement of the resolution on the peaceful exploration of
outer space —qualified as follows:

“Further, we must condition our concurrence upon the need to con-
tinue to develop military weapons systems for outer space until such
time as adequate safeguards can be established to make_absolutely
certain that others cannot do what we relinquish the right to do.”™®
(underscoring supplied)

So stands the development of the national policy of the United
States concerning sovereignty in space. It appears that it is
indeed one of caution. However, it has awarded to the United
States the role of world leadership in the cause to devote outer
space to exclusively peaceful purposes, and has thus far cul-

% New York Times, January 4, 1959, p. I, Section 4. It appears that both
the Soviet Union and the United States have continued space exploration
since the termination of the IGY, without the consent of the underlying
states. See Andrew G. Haley, Law and the Age of Space, 5 Saint Louis
University Law Journal 1 (Spring 1958), wherein it is contended that a
valid and binding world pact emerged from the acts of agreement and
cooperation during the IGY. According to Mr. Haley, “On the basis of
sound principles of international law, the nations of the world may not
protest the flight of a non-military artificial satellite over their territories
when the purpose of such flight is the accumulation and dissemination of
scientific data which shall be made available without restriction to all the
nations of the world.”” (However, how much of the post—IGY scientific data
will be made available to all nations of the world is not known at this time.)

® Note 46, supra, at p. 1270.
“Note 63, supra,at p. 33.
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minated in the first stride toward that goal by the United
Nations’ adoption of the resolution which :

“Establishes an ad hoc committee on the peaceful uses of outer space
consisting of representatives of Argentina, Australia, Belgium, Brazil,
Canada, Czechoslovakia, France, India, lran, Italy, Japan, Mexico,
Poland, Sweden, the Union of Soviet Socialist Republics, the United
Arab Republic, the United Kingdom of Great Britain and Northern
Ireland, the United States of America and requests it to report to the
General Assembly at its fourteenth session on the following:

(a) The activities and resources of the United Nations, of its
specialized agencies and of other international bodies relating to the
peaceful uses of outer space;

(b) The area of international cooperation and programs in the
peaceful uses of outer space which could appropriately be under-
taken under the United Nations auspices to the benefit of States
irrespective of the state of their economic or scientific development,
taking into account the following proposals, among others ;

(i) Continuation on a permanent basis of the outer space research
now being carried on within the framework of the International
Geophysical Year;

(ii) Organization of mutual exchange and dissemination of infor-
mation on outer space research; and

(iii) Coordination of national research programs for the study
of outer space, and the rendering of all possible assistance and help
towards their realization;

(c) The future organizational arrangements to facilitate inter-
national cooperation in this field within the framework of the United
Nations:

(d) The nature of legal problems which may arise in the carrying
out of programs to explore outer space; *****’™ (underscoring
supplied)

V. CONCLUSION

In contrast with this position, we have analyzed the proposals
which would immediately mark the bounds of state sovereignty.
The theme has been that law must precede man into space. This
cannot be disputed, for there must be legal order among nations
utilizing that area. However, this is the crux of the entire
matter. How does man intend to utilize outer space and how
far ahead must the law precede?

At the present time only two nations—the United States and
the Soviet Union—have exhibited the capability to put forward
a groping hand in an effort to explore the unknown area. True,
law must control our actions and all to follow us there; but first
must be determined what activities are to be subject thereto.
Laws cannot mark the way where the roads to be traveled are
yet unknown. Military aggrandizement could render sovereign
boundaries meaningless — peaceful use could make them needless.

" Note 62, supra.
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“Peaceful use” has been announced to the world as our goal.
Military strength must escort us there. However, neither claim
or disclaim to sovereignty in these upper areas has been made.
The height of this nation’s present sovereignty has not been
declared. Further, the need for such a declaration has not found
its place at this stage of policy formulation. No present restric-
tion on the upward limit of sovereignty is recognized. Only the
unknown results of our efforts to devote outer space to peaceful
purposes can mark the limit of sovereignty needs. Such needs
will control.

The conclusion of this writing can thus be stated by a slight
modification of its title.

“CONFLICTING SOVEREIGNTY INTERESTS IN OUTER

SPACE :PROPOSED SOLUTIONS JUSTIFIABLY REMAIN

IN ORBIT!”
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THE ROLE OF THE PSYCHIATRIST IN
MILITARY JUSTICE

BY MAJOR JAMES J. GIBBS*

I. AS AN EXPERT IN THE FIELD OF MENTAL DISEASE

The rumbles and eruptions of discontent heard in recent years
about forensic psychiatry have come to the attention of those indi-
viduals interested in and responsible for military justice. However,
before voicing new ideas and possible changes to the military code
pertaining to insanity, it would first be wise to look critically at
the psychiatrist’s role in military justice under the present system
to determine if an alteration in our way of doing things is really
necessary. Change in and of itself has no virtue unless it corrects
errors and would in this instance enhance the value of the psy-
chiatristto the court.

The test for mental responsibility most widely used in the
United States is the right and wrong test imbodied in the
M’Naghten Rules formulated in England over one hundred years
ago. For an accused to be absolved of responsibility for his act,
it is necessary to prove that the accused “was laboring under such
a defect of reason from disease of the mind as not to know the
nature and quality of the act he was doing; or if he did know it,
that he did not know he was doing what was wrong.””!

In 1886, in the case of Parsons v. State,2 Judge Somerville of
Alabama wrote the decision which established the “irresistible im-
pulse” defense in which it was recognized that though a person
knew he was committing an act which was wrong, he nevertheless
was not criminally responsible if he lacked the power to resist
the impulse.?

From a review of Winthrop it is indicated that the M’Naghten
Rules and irresistible impulse defense were adopted by military
law soon after their inception.4 Thus, the psychiatrist today in a
military court of law is asked, “Was the accused at the time of the
offense so far free from mental disease, defect and derangement
as to be able to distinguish right from wrong, and adhere to the

* Assistant Chief Psychiatry and Neurology Consultant, Office of The
Surgeon General, United States Army.

1 Mac Donald, Psychiatry and the Criminal 26 (1958).

2 Parsonsv. State, 81 Ala. 577, 2 So. 854 (1886).

3 Weihofen, Insanity as a Defense in Criminal Law 44 (1933).

4 Winthrop, Military Law and Precedents 264-296 (2d Ed., 1920 reprint).
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right? If so, is he now so far free from mental disease, defect or
derangement as to be able to cooperate intelligently in his own
defense?” Furthermore, according to the present military code
the psychiatrist must testify that the mental disorder completely
impaired the accused’s ability to distinguish right fromwrong or
adheretothe right.s

TM 8-240 “Psychiatry in Military Law” was written in Septem-
ber 1950, and later revised in May 1953, to assist the psychiatrist.
It enables him to more properly understand military justice and
to effectively discharge his responsibilities as a psychiatric exam-
iner and expert witness before a court-martial. The psychiatrist
must realize that his function in forensic matters is to offer advice
asan expertin the field of mental disease. He first must determine
the presence or absence of mental disease. If he determines that
no mental disease exists, any further opinions that he might ex-
press regarding matters of intent, premeditation and the like can-
not be regarded as those of an expert. The psychiatrist would then
in effectinvade the domain where others are the experts, or un-
knowingly set himself up as the judge and jury.! TM 8-240 has
enjoyed more prestige than its writers ever imagined, and for a
time was given the status of a legal document comparable to the
MCM, 1951."8 However, in the COMA ruling in U. S. v. Schick,
it was stated that TM 8-240 could not be introduced in evidence
but merely occupies the same place in law as a text or treatise.?
It has also been attacked as the responsible agent for structuring
and restricting psychiatric testimony in a court-martial to the
detriment of the accused and the miscarriage of justice.1

In actual practice the military psychiatrist appears infrequently
as an expert witness in a court-martial, and when he does appear,
he is usually called by the prosecution. As a rule when the de-
fendant as the result of pretrial psychiatric examination is found
to have a mental disease, defect or derangement that renders him
unable to distinguish right from wrong, adhere to the right, or to
cooperate in his own defense, he is not brought to trial, and he is
released to the medical authorities for treatment and ultimate
disposition. The illness in question is invariably of psychotic pro-
portions and not the result of misconduct, such as alcoholic over-
indulgence.

5 Par. 120b, MCM, 1951.

6 TM 8-240, May 1953, p. 3-8.

7 United Statesv. Smith, 5 USCMA 314, 17 CMR 314 (1954).

8 United Statesv. Kunak, 5 USCMA 846, 17 CMR 346 (1954).

9 United Statesv. Schick, 7 USCMA 419, 22 CMR 209 (1966).

10 Rosner, Forensic Psychiatry in the Armed Forces, 8 U. S. Armed Forces
M. J. 1737-1744 (1957).
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Most of the criticisms of military forensic psychiatry have come
from our civilian colleagues in the legal and medical professions
and are based on their dissatisfaction with the M’Naghten Rules.
The point of view adhered to by these individuals is best illustrated
by the praise they have given to the “Durham Decision” rendered
in 1964 by the United States Court of Appeals for the District of
Columbia.lt This decision in effect adopted the New Hampshire
rule of 1870, which states that an accused is not criminally re-
sponsible if his unlawful act was the “product” of mental disease
or mental defect.’2 It was anticipated that this rule would soon be
adopted by other jurisdictions. This has not come about, however,
even though the rule was based on enlightened psychiatric con-
cepts.

In order to understand the current unrest among many psychia-
trists about criminal responsibility and why they would enthusi-
astically support the Durham Decision and oppose the M’Naghten
Rules, we must first go back to the time of Freud. He gave psy-
chiatry a dynamic theory of psychopathology of everyday life and
emphasized and clarified the importance of unconscious processes
in the development of mental illness and deviant behavior. Al-
though psychoanalytic theory has changed through the years, it
still stresses the importance of a child’s instinctual drives and his
relationships with the significant people in his environment dur-
ing the developmental years as the major determinants of adult
behavior. In this day and age the psychiatrist need not adhere to
psychoanalysis, but he must at least be able to discuss psycho-
analytic theory intelligently if he hopes to achieve certification in
his specialty. Furthermore, even though he may forcefully claim
to be anti-psychoanalytic, he does in all probability utilize psycho-
analytic theory in his therapeutic management of patients.
Through the years psychiatrists have gained greater understand-
ing about their patients and human behavior in general, and psy-
chiatry has become a potent social force in our society. Psycho-
analysis has contributed significantly to this advancement in
psychiatry.18

The relevant issue is that psychiatrists who are dissatisfied with
the M’Naghten Rules by and large view behavior as predetermined
by past life experiences and by the manner in which individuals
cope with their instinctual drives. Furthermore, they do not give
sufficient import to the influence of the group and current inter-
personal relationships on behavior. Such thinking cannot be
reconciled with any concept based on freedom of choice. So-called

11 Durhamv. United States, 214 Fed. 2nd 862 (D.C. Cir., 1964).
12 Mac Donald, op. eit.
18 Thompson, Psychoanalysis: Evolution and Development (1960).
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psychic determinism and freedom of choice are not compatible
concepts, and improved communication and relationships between
the members of the legal profession and psychiatry will not alter
this fact. Psychiatry, then, views criminal behavior as a mani-
festation of some type of psychopathology. It then follows that
it should be possible to restore the individual concerned as a useful,
harmless member of society through psychiatric treatment rather
than by isolation and punishment.14.15

Another point worthy of mention is that many psychiatrists
violently dislike testifying in court as expert witnesses and flatly
refuse to do so. They object to not being able to speak freely about
their evaluation and opinions in regard to the accused and abhor
the necessity of making positive statements in answer to questions
that defy such categorical responses. Although this complaint is
rarely voiced, they also do not relish the idea of being subjected
to cross-examination and becoming involved in the courtroom
drama where opposing attorneys do everything legally permissible
to win a case including attempts to discredit the testimony of an
expert witness. To the uninitiated psychiatrist this is often taken
as a personal affrontand an assault on his professional competency.
It is no wonder than that many psychiatrists would support any
change in the judicial system that might obviate this eventuality.1¢

Few military psychiatrists are advocates of the Durham Deci-
sion. For the most part we have not experienced any limitation
on our testimony before a court-martial and have been spared the
frustration that comes from only answering a few specific legal
questions. The military psychiatrist also writes many certificates
of psychiatric evaluation. Many of these are subsequently intro-
duced in court by stipulation, There are no regulations curtailing
what the psychiatrist incorporates in such a certificate. He is free
to include any pertinent information he so desires. Apparently,
many civilian psychiatrists have not been so fortunate and looked
upon the Durham Decision as a legal principle which would allow
them to testify freely as to their findings and recommendations
regarding the accused.!?

Another reason why military psychiatrists have not been
staunch supporters of the Durham Decision can perhaps be ex-
plained by the nature of psychiatric practice in the military. Pa-
tients with the so-called character and behavior disorders comprise
a large percentage of this practice. Civilian psychiatrists see rela-

14 Group for the Advancement of Psychiatry Report No. 26, Criminal Re-
sponsibility and Psychiatric Expert Testimony (1954).

15 Guttmacher & Weihofen, Psychiatry and the Law 3-12 (1952).

18 Group for the Advancement of Psychiatry, op. eit.

17 TM 8-240,Aug 57, pp. 91-103.
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tively few of these individuals particularly when in private prac-
tice. These disorders are not considered to be mental diseases or
defects by the military. They do not form the basis for a plea of
insanity and an individual who is unable to perform effective mili-
tary service because of such a disorder is not entitled to disability
compensation. His separation from the service, when necessary,
is through administrative rather than medical channels. Char-
acter and behavior disorders appear in the Diagnostic and Statis-
tical Manual of Mental Disorders of the American Psychiatric
Association’s and are listed under the broad heading of “Person-
ality Disorders.” There are 12 different diagnostic entities in-
cluded in this broad category. Similar diagnostic categories can
be found in SR 40-1025-2.1% In recent years cases of sociopathic
personality, which is one of the character and behavior disorders,
have been called mental diseases by some psychiatrists for forensic
purposes.2® In general, personality disorders are manifested by
lifelong patterns of action or behavior rather than by mental or
emotional symptoms. Individuals with these disorders are less able
to maintain their emotional equilibrium under stress and fre-
quently come to the attention of law enforcement officials and the
court. Many of these people externalize their problems and do not
operate within the conventions of society. Their behavior is clearly
anti-social. Therapeutic intervention with them is most difficult,
and in some cases impossible with our present state of psychiatric
knowledge. As faras the needs of society are concerned, it is neces-
sary that the law not consider these conditions to be mental dis-
eases or defects. Psychiatry has not advanced t0 the degree that
It can reasonably guarantee any remedial assistance and in many
cases confinement is the only answer.2122 |n this area psychiatrists
are not the experts, and the problem must be dealt with by judicial
authorities and penologists. Psychiatry, therefore, cannot assume
the function of law in maintaining order in human relations. Itis
believed that the Durham Decision in its consequences was a step
in that direction and, as such, it was premature. It is understand-
able why society would not feel secure if it relied upon such a legal
principle. In the future perhaps the psychiatrist and the penolo-
gist may develop a therapeutic milieu within a confinement facility
that will be effective in reaching people with personality disorders,
such as the sociopathic personality, to the degree that they can be

18 American Psychiatric Association Mental Hospital Service, Diagnostic
and Statistical Manual Mental Disorders 34-39 (1952).

19 Par. 6, SR 40-1025-2, June 1949.

20 In re Rosenfield, 157 F. Supp. 18 (D.C.D.C.1957).

21 Cumming, Role of the Psychiatrist in Criminal Trials, 15 Am. J. Psychiat.
491-497 (1958).

22 Guttmacher & Weihofen, op. eit.
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returned to society with assurance that they will not be a menace
to their fellow man.2?

There is, however, one aspect of the Uniform Code of Military
Justice pertaining to mental responsibility that requires revision.
Except with respect to the ability to premeditate, form a specific
intent, or have knowledge of a certain act, complete impairment
is required to absolve an accused of responsibility for his act. The
psychiatrist can rarely state that the accused had a mental disease,
defect or derangement that completely impaired the accused’s
ability to distinguish right from wrong or to adhere to the right.
This concept is contrary to current medical knowledge. Our daily
management and observation of psychiatric patients with major
mental illnesses such as Schizophrenia clearly show that the
mental functioning of these patients is not completely impaired.
They care for many of their own basic needs and obey hospital
rules and regulations. In fact, they are often more aware of their
surroundings than we give them credit for, and they respond to
group pressures and staff attitudes. While these patients have
delusional thoughts and auditory hallucinations, they simultane-
ously may comprehend that if they do not discuss such matters
with the hospital staff, they might possibly be given additional
privileges and even discharged from the hospital. They know what
others consider to be “crazy” thinking and can be extremely clever
in withholding this information. The psychiatrist, therefore, can-
not in all honesty state that even an accused with an acute, severe
schizophrenic reaction is completely impaired. This is a subject
about which there is general agreement among psychiatrists.24

In order to correct this so-called one hundred per cent concept,
The Surgeon General and The Judge Advocate General had con-
sidered the adoption of a tentative American Law Institute Code
pertaining to mental disease or defect which would exclude crimi-
nal responsibility.2® This Code was :

a. A person is not responsible for criminal conduct if, at the
time of such conduct as a result of mental disease or defect, he
lacks substantial capacity either to appreciate the criminality of
his conduct or to conform his conduct to the requirements of law.

b. The terms “mental disease or defect” do not include an
abnormality manifested only by repeated criminal or otherwise
anti-social conduct.

28 Weihofen, Mental Disorder as a Criminal Defense 27 (1964).

24 ALI Model Penal Code, § 4.01 (April 1965 Draft).

25 Annual Report of The Judge Advocate General of the Army for the
Period January 1,1967to December 31,1967.
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Opposition to the adoption of this Code was based on the follow-
ing:
a. The term “substantial” is too indefinite.

b. The introduction of such terminology as “to appreciate the
criminality of his conduct” was viewed with alarm since it was
felt that a court-martial or jury would have difficulty in under-
standing these terms whereas right and wrong are terms that have
more meaning for a lay person.2¢ In order to overcome objections
to the ALI Code, the following revision has been suggested :2?

“A person is not responsible for criminal conduct at the time of such
conduct if as a result of mental disease or defect he predominantly lacks
capacity either to distinguish right from wrong or to adhere to the right
as to the particular act charged. The terms “mental disease or defect” do
not include an abnormality manifested only by criminal or otherwise anti-
social conduct. Although there need not be complete impairment of the
accused’s mental capacity in order to constitute lack of mental responsi-
bility, there must be predominant impairment. This degree of impairment
cannot be identified with precision, other than to say that capacity must
be greatly impaired. The measure of predominant impairment is deter-
mined by the court. The court weighs the evidence on the issue of the
accused’s capacity to distinguish right firam wrong and to adhere to the
right.

The above-proposed change to paragraph 120b, MCM, 1951, has
many merits. In addition to conforming to current medical knowl-
edge, it will eliminate the need to subtly circumvent the MCM.
As things are now, the psychiatrist when asked if an accused’s
mental capacity was completely impaired at the time of the offense
can take three course9 of action when his evaluation has shown the
accused to have a mental disease or defect which severely impaired
his mental capacity. First, the psychiatrist can give an affirmative
response in which case he really means predominant impairment.
Secondly, he can give a negative response which could then result
in conviction and incarceration which would truly be a miscarriage
of justice. Thirdly, he could beg the issue and attempt to qualify
his opinion to the court if given the opportunity. What is a court-
martial to do with such an opinion as this when it is followed by
the law officer’s instructions that impairment of mental capacity
must be complete to absolve the accused of criminal responsibility?
The adoption of the proposed change would eliminate this dilemma.

If the one hundred per cent concept were eliminated as sug-
gested, the conflicting psychiatric opinion that is generated in some
cases would still occur, but it would be more reasonable and would

26 Briefing on 9 July 1958, Office of The Judge Advocate General, U. S.
Army, attended by The Judge Advocate Generals of the three Armed Services
and members of their staffs.

27 Meeting on 27 May 1959, Office Chief Psychiatry and Neurology Con-
sultant, OTSG, attended by Colonel Harvey J. Tompkins, MC, Captain Julian
B. Carrick, JAGC, and the author.
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give the court-martial testimony to weigh that was less contami-
nated by a psychiatrist’s prejudice against the legal system.

II. AS AN EXPONENT OF PREVENTIVE PSYCHIATRY

The contributions of the psychiatrist to military justice go be-
yond the confines of the courtroom and involve his associations
with the chain of command and other key figures in the military
community. Military preventive psychiatry has evolved into a
definitive program with recognized objectives and methods of
operation which by their very nature focus the psychiatrist’s atten-
tion and interest on the non-effective member and the military
offender.28.2¢

The methods employed in preventive psychiatry are :

a. A staff advisory relationship with command.

b. The early detection and elimination of potential non-effec-
tive personnel.

c. Mental health education of groups by a variety of methods.

d. Individual case assessment for the purpose of classification,
assignment and utilization of problem personnel.

e. Professional visits and inspections by senior psychiatrists
and civilian consultants.

f. Program analysis in order to produce indices of effective-
ness.

g. An operational research program to improve methods of
preventing non-effectiveness,

Primary emphasis is placed on the early identification of the
member whose method of solving a problem is detrimental to the
military organization and to the individual. Enlightened manage-
ment of such a person before his behavior patterns and attitudes
become fixed has a reasonable chance of preventing a sickbook
rider, psychiatric patient, or a military offender.

The Stockade Screening Program which was established jointly
by The Provost Marshal General and The Surgeon General is an
excellent example of the benefits that can be derived from the psy-
chiatrist’s staff advisory relationship with command and the im-
portant figures in the military environment. This program was
developed to eliminate the recidivist from the stockade and to come
up with a meaningful retraining program. The psychiatrist and
his staff act as members of the confinement officers’ advisory staff.s!
The results of the Stockade Screening Program have been gratify-

28 Par. 3, 4, 15, AR 40-216, 18 June 1959.

29 TM 8-244, Aug 57, p. 24-39.

30 Group for the Advancement of Psychiatry, Preventive Psychiatry in the
Armed Forces (in preparation).

81 Par. 2, 4,11, AR 210-181, 24 September 1957.
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ing.52:38 However, experience with this program has shown that by
the time a soldier reaches the stockade he may have already been
rejected by the military community and that he has lost all motiva-
tion to be an effective person in the military organization. This
set of circumstances often results in the soldier’s elimination from
the service. It seemed logical then to devise a method whereby
such an individual could be evaluated at a time when he still had
some potential for effective service or could be eliminated from the
service before his actions necessitated his being given a less than
honorable discharge and/or a sentence to a long period of con-
finement.

A number of commands have established a first court-martial
screening program as a method of earlier identification of the
problem soldier. This program is now in effect on many posts
within CONUS and involves all offenders who are facing an initial
Special, Summary or General court-martial. The objective is to
provide command with a psychiatric evaluation of each offender at
the time of his first court-martial. Such an evaluation is not in-
tended to interfere with the court-martial or usurp command au-
thority. It does, however, provide the commander with additional
information at a time that it will have some positive value,3425.36

Psychiatric efforts such as those described above are believed to
be one of the significant factors responsible for the reduction in
court-martial rates, stockade rates and the admission rates to hos-
pitals for psychiatric reasons.

111 SUMMARY

Therole of the psychiatrist in military justice, both as an expert
in the field of mental disease, and as an exponent of preventive
psychiatry, is discussed with particular emphasis on the rationale
behind the dissatisfaction of many psychiatrists with the current
military code for criminal responsibility. A change to the military
test for insanity is presented which it is believed will enhance the
psychiatrist’s value to the court.

The psychiatrist’s indirect influence on military justice through
his associations with the chain of command and other key figures
in the military community is commented upon and illustrated with
definitive examples of preventive psychiatric programs.

32 Bushard & Dahlgren, A Technic for Military Delinquency Management,
8 U. S. Armed Forces M. J. 1616—1631,1745-1760 (1957).

33 Cooke, Soldiers, Stockades, and Psychiatry, 10 U. S. Armed Forces M. J.
553-569 (1959).

84 Circular Number 40-1, Headquarters U. S. Army Air Defense Center,
Fort Bliss, Texas, 21 April 1959.

85 Circular Number 40-3, Headquarters, XVIII Airborne Corps and Fort
Bragg, Fort Bragg, North Carolina, 28 May 1959.

38 Fort Gordon Regulations Number 40-4, Headquarters Fort Gordon, Fort
Gordon, Georgia, 23 Dec 1958.
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COURT-MARTIAL JURISDICTION OF CIVILIANS—A
GLIMPSE AT SOME CONSTITUTIONAL ISSUES

BY MARION EDWYN HARRISON*
I. INTRODUCTION

Sir Walter Scott once wrote: “The sun never sets on the im-
mense empire of Charles V.”t What Sir Walter wrote of the Holy
Roman Empire in the Sixteenth Century could also be said of the
United States in the Sixth Decade of the Twentieth Century, for
whether or not one desires to admit it, the resources, influence and
power of the United States appear everywhere outside the Iron
and Bamboo Curtains. In particular, the American military arm
is ubiquitous. Called a communications zone, a military assistance
group, a special task force, a mutual defense army, or whatever,
American soldiers, sailors and airmen, together with civilian em-
ployees and dependents, are scattered across the face of the globe.
Itis axiomatic that wherever there are people, there must be either
law or anarchy. The question with respect to these several hundred
thousand Americans who are abroad serving “in” or “with” the
armed forces is simply : What law? Specifically, absent applicable
diplomatic agreements, of which there are many,:! the precise ques-
tion is: Are those persons who are not uniformed military per-
sonnel subject to court-martial jurisdiction? And that, in turn, is
essentially a constitutional question, for Congress 