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MILITARY LAW REVIEW

Volume 153 Summer 1996

CONTINUUM CRIMES:
MILITARY JURISDICTION OVER
FOREIGN NATIONALS WHO COMMIT
INTERNATIONAL CRIMES

MaAJor MICHAEL A. NEWTON*

Because the sentence against an evil deed is not executed
speedily, the heart of the sons of men isfully set inthem to
doevil.l

I. Introduction

The principle of personal liability is a necessary as well as
a logical one if international law is to render real help to
the maintenance of peace. An international law which
operates only on states can be enforced only by war
because the most practicable method of coercing a state is
warfare. Of course, the idea that a state any more than a

* Judge Advocate General’s Corps, United States Army. Presently assigned as
Professor, International and Operational Law Department, The Judge Advocate
General’s School, United States Army. B.S., 1984, United States Military Academy;
J.D., 1990, University of Virginia School of Law; LL.M., 1996, Commandant’s List,
The Judge Advocate General’s School, United States Army. Formerly assigned as
Brigade Judge Advocate, 194th Armored Brigade (Separate), Fort Knox, Kentucky,
1993-1995; Chief, Operations & International Law, Administrative Law Attorney,
United States Army Special Forces Command (Airborne), Fort Bragg, North Carolina,
1990-1993; Group Judge Advocate, 7th Special Forces Group (Airborne),Fort Bragg,
North Carolina, 1992; Funded Legal Education Program, 1987-1990; Battalion
Support Platoon Leader, Company Executive Officer, Platoon Leader, 4th Battalion,
68th Armor, Fort Carson, Colorado, 1984-1987. This article is based on a written dis-
sertation submitted by the author to satisfy, in part, the Master of Laws degree
requirements for the 44th Judge Advocate Officer Graduate Course. Major Newton
may be contacted by mail at The Judge Advocate General’s School, 600 Massie Road,
Charlottesville, Virginia 22903 or by phone at 1-800-552-3978, ext. 483, or by e-mail
at newton@otjag.army.mil.

1 Ecclesiastes 8:11 (New King James).

1
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corporation commits crimes is a fiction. Crimes are always
committed only by persons.?

American military commanders do not have adequate means of
punishing individuals who commit human rights abuses which may
adversely affect military missions. In October 1993, cheering crowds
of Somalis dragged the body of a United States soldier through the
streets of Mogadishu.® The scene rippled through America’s collec-
tive consciousness and conveyed the truth that soldiers often face
enemy elements who ignore the rules of armed conflict. Presently,
regional ethnic conflicts fueled by hatred, religious differences, and
tribal rivalries create conditions in which the codified laws of war do
not adequately restrain the conduct of the participants.*

2 2 TRIAL OF THE MaJOR WaR CRIMINALS BEFORE THE INTERNATIONAL MILITARY
TriBUNAL 150 (Nuremberg, Germany, 1947) [hereinafter IMT] (quoting Justice
Jackson’s opening remarks at the Nuremberg Trials). Justice Jackson went on to note
that, “[wlhile it is quite proper to employ the fiction of responsibility of a state or cor-
poration for the purpose of imposing a collective liability. it is quite intolerable to let
such legalism become the basis of personal immunity. The [London] Charter recog-
nizes that one who has committed criminal acts may not take refuge in superior order
nor in the doctrine that his crimes were acts of states.”ld.

3 Keith B. Richburg, Somalia Battle Killed 12 Americans, Wounded 78, WAsH.
PosT, Oct. 5, 1993. at Al. President Clinton made the first post-Vietnam awards of
the Congressional Medal of Honor to the widows of two soldiers involved in this
action. Amy Devroy, Medals of Honor Given to 2 Killed In Somalia, WasH. PosT, May
23, 1994, at A6. Master Sergeant Gary Gordon and Sergeant First Class Randall
Shughart gave their lives in the streets of Mogadishu from a sense of duty and loyalty
to their comrades. For a stunning account of the battle and its effect on United States
policy in Somalia, see Rick Atkinson, The Raid That Went Wrong: How an Elite U.S.
Force Failed in Somalia, WasH. PoST Jan. 30, 1994, at Al: Rick Atkinson, Night of a
Thousand Casualties: Battle Triggered U.S. Decision to Withdraw from Somalia,
WasH. POST,Jan. 31. 1994, at A1.

4 The term “laws of war“ denotes a branch of public international law. and com-
prises a body of rules and principles observed by civilized nations for the regulation of
matters inherent in, or incidental to, the conduct of a public war.” Black’s Law
Dictionary, 1583(6th ed. 1990).As used in this article, laws of war refer to that body of
international law and custom that apply in the context of international armed con-
flicts. Army doctrine consistently refers to the “law of war” as applying “to cases of
international armed conflict and to the forcible occupation of enemy territory.” DeP’T
OF ARMY, FIELD MaxtAL 27-10, THE Law OF LAND WARFARE, para. 9 (18 July 1956)(C1,
15 July 1976) [hereinafter FM 27-10]. The core body of the international law of war
includes the Geneva Convention for the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Field, opened for signature Aug. 12,1949,75 U.N.T.S.
31, 6 U.S.T. 3114 (replacing previous Geneva Wounded and Sick Conventions of 22
August 1864, 6 July 1906, and 27 July 1929 by virtue of Article 59) [hereinafter
Convention on Sick and Wounded]: Geneva Convention for the Amelioration of the
Condition of Wounded, Sick. and Shipwrecked Members of Armed Forces at Sea,
opened for signature Aug. 12. 1949, 75 U.N.T.S. 85, 6 U.S_T3217 (replacing Hague
Convention No. X of 18 October 1907, 36 Stat. 2371) [hereinafter Convention on Sick
and Wounded at Sea]; Geneva Convention Relative to the Treatment of Prisoners of
War, opened for signature Aug. 12, 1949, 75 U.N.T.S.285, 6 U.S.T. 3316 (replacingthe
Geneva Convention Relative to the Protection of Prisoners of War of 27 July 1929, 47
Stat. 2021) [hereinafter Convention on Prisoners of War]; Geneva Convention Relative
to the Protection of Civilians in Time of War, opened for signature Aug. 12. 1949, 75
U.N.T.S.287, 6 U.S.T. 3516 [hereinafter Civilians Convention].
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Although regional ethnic conflicts seldom pose direct threats to
American security, United States forces have a vital role in promot-
ing collective security and protecting human rights around the
world.5 America requires her soldiers to comply with the laws of war
anytime they deploy.6 During peace operations, American forces
often encounter opposing forces who are not bound by the laws of
war’ and who disregard applicable rules of humanitarian law.®

To a lesser extent, the supplemental protocols have evolved into customary inter-
national law. See Protocol | Additional to the Geneva Conventions of 12 August 1949
and Relating to the Protection of Victims Of International Armed Conflicts, opened for
signature at Berne, 12 Dec. 1977, U.N. Doc. A/32/144 Annex |, reprinted in 16 I.L.M.
1391 (1977) [hereinafter Protocol I]; Protocol 11 Additional to the Geneva Conventions
of 12 August 1949 and Relating to the Protection of the Victims of Non-International
Armed Conflicts, opened for signature at Berne, 12 Dec. 1977, U.N. Doc. A/32/144
Annex 11, reprinted in 26 I.L.M. 561 (1987) [hereinafter Protocol IIJ, reprinted in
DEP’T OF ARMY, PAMPHLET 27-1-1, PROTOCOLS TO THE GENEVA CONVENTIONS OF 1949
(1979) [hereinafter DA Pam 27-1-1 PROTOCOLS].

5 William A. Stoft & Gary L. Guertner, Ethnic Conflict: The Perils of Military
Intervention, ParaMETERS 30, 37 (Spring 1995) [hereinafter Ethnic Conflict].

6 See DeP'T OF DEFESSE, DIRECTIVE 5100.77, DOD LAW OF WAR PROGRAM, para.
E(1)(a)}10 July 1979) [hereinafter DOD. Dir. 5100.771 (requiring that United States
Armed Forces “shall comply with the law of war in the conduct of military operations
and related activities in armed conflict, howeuer such conflicts are characterized”)
(emphasis added). See also Joint Chiefs of Staff Memorandum, MJCS 0124-88, sub-
ject: Implementation of DOD Law of War Program (4 Aug. 1988) (statingthat legal
advisors will review all operations plans as well as rules of engagement to ensure
compliance with the Department of Defense Law of War Program); DEP’T OF ARMY,
ReG. 27-1, JUDGE ADVOCATE LEGAL SERVICE, para. 2-1g (3 Feb. 1995) (requiring The
Judge Advocate General to review operations plans and rules of engagement for com-
pliance with obligations under international law).

7 The laws of war apply to all cases of declared war or any other conflict which
may arise between the United States and other nations, even if one of the parties
does not recognize the state of war. The customary law of war also applies to all cases
of occupation of foreign territory by the exercise of armed force. FM 27-10, supra note
4, para. 8 (implementing and explaining the provisions of Article 2, common to the
1949 Geneva Conventions which restrict the application of the codified laws of war to
international armed conflicts). See also Theodor Meron, Extraterritoriality of Human
Rights Treaties, 89 AM. J. INT’L L. 78 (1995) (stating that the Geneva Conventions
were not “strictly speaking” applicable to United States operations inside Haiti)
[hereinafter Extraterritoriality of Human Rights Treaties];Larry Rohter, Legal
Vacuum in Haiti is Testing U.S. Policy, N.Y. TiMEs, Nov. 4, 1994, at A34.

One operational distinction among many others is the extent to which United
States forces undertake to disarm the civilian populace. During a war, of course,
United States forces defeat their enemy on the battlefield, and then take the enemy
weapons away if they refuse to lay them down voluntarily. During other operations,
United States forces have repeatedly implemented programs to disarm the civilian
population without using illegal force or upsetting the often delicate political balance
of the operation. See generally Major General S.L. Arnold & Major David Stahl, A
Power Projection Army in Operations Other Than War, PARAMETERs 4, 17 (Winter
1993-94) [hereinafter Power Projection Army] (describingthe difficulties of disarming
the Somali population during Operation Restore Hope and noting that “[alny future
mission of this type must take into account the extraordinarily complex and difficult
process of disarming the civilians of the country if that is part of the mission”); F.M.
Lorenz, Weapons Confiscation Policy During the First Phase of Operation Restore
Hope, in SmaLL WARS AND COUNTERINSURGENCIES, 409, 421 (Winter 1994) (describing
the early weapons policy in Somalia); Susan L. Turley, Note, Keeping the Peace: Do
the Laws of War Apply?, 73 Tex. L. Rev. 139 (1994) (arguing that United Nations
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United States forces have conducted operations in areas where the
foreign government either cannot or will not enforce international
law against its citizens.? As a result, deployed commanders confront
gaps in compliance between their forces and foreign nationals who
violate clear principles of international law.

American commanders have authority to convene a general
court-martial or a military commission to punish foreign nationals
who violate the laws of war during an international armed conflict.10
This article argues that Congress should modify the Uniform Code
of Military Justice (UCMJ)to give deployed commanders the author-
ity to prosecute foreign nationals who commit international crimes
during operations other than war.

peacekeeping operations are not currently covered by the laws of war and that
“[pleacekeeping forces are left to wander in a legal twilight zone, where they have no
clear guidance on exactly what type of mission they are involved in, let alone what
the law and the rules of engagement permit. Unless the international community is
willing to forego such values as military certainty, adherence to humanitarian norms.
and the prevention of future wars, peacekeeping law must be clarified.”):But ¢f. 1971
Zagreb Resolution on the Institute of International Law on Conditions of Application
of Humanitarian Rules of Armed Conflict to Hostilities in which United Nations
Forces May Be Engaged, 54 ANNUAIRE DE L'INSTITUT DE DROIT INTERNATIONAL 465-70
(1972), reprinted in 66 Am J. INT'L L. 465-68 (19721; DOCUMENTS ON THE Laws OF WaR
371-375 (Adam Roberts & Richard Guelff eds., 1982) (notingthat although the United
Nations is not a party to any international agreements on the laws of war. the
humanitarian law of war applies to all UN operations “as of right”).

8 See,e.g., Major Paul D. Adams, Rules of Engagement: The Peacekeeper’s Friend
or Foe?, MARINE Corps GazeTTE. Oct. 1993, at 21 (opiningthat the rules restricting
United States forces are ignored and utilized by their opponents to “stack against”
American military efforts);John Lancaster, Mission Incomplete, Rangers Pack Up:
Missteps, Heauv Casualties Marked Futile Hunt in Mogadishu, Wasu, PosT, Oct. 21,
1993, at A1 (“We played by our rules and he doesn’t play by our rules . . . . He sur-
rounds himself with women and children and stays in the most crowded part of the
city.”); David Wood, U.S. Heads into New War Era-Chronic Violence, CLEV. PLaIN
DEALER. Apr. 3, 1994, at A4 (assertingthat the prohibitions of the Geneva
Conventions “counted for little in Somalia”).

International humanitarian law is defined as the branch of international law deal-
ing with the protection of victims of armed conflict. Jovica Patrnogic, Human Rights
and International Humanitarian Law 1,in UsITED NATIONS CESTRE FOR HUMAN
RIGHTS. BULLETIN OF HUMAN RIGHTS 9111(1992). Human rights law and international
humanitarian law are distinct fields that converge in places to share a common goal
of protecting human beings from suffering. Id. at 5. Although the two disciplines over-
lap in purpose to some degree, they each have a different history, focus. and imple-
menting mechanism. Id. at 7.

% See generally F.M. Lorenz, Law and Anarchy in Somalia, PARAMETERS 27
(Winter 1993-94) (describingthe conditions faced by United States forces deployed to
Somalia).For a description of the conditions in Panama prior to the United States
invasion in December 1989, see John E. Parkerson, United States Compliance with
Humanitarian Law Respecting Civilians During Operation Just Cause, 133 MiL. L.
Rev. 31 (1991). The United States cited four grounds for the invasion of Panama. The
United Nations General Assembly criticized the invasion as “a flagrant violation of
international law and the independence, sovereignty. and territorial integrity of
states.” G.A. Res. 44/240, U.N. GAOR, 44th Sess., Agenda Item 34. at 1. U.N. Doc.
A/RES/44/240 (1989).

10 10U.S.C.§§ 818,82111995).
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By its very nature, international criminal law evolved from
interactions between sovereign states. International law codifies
specific offenses through treaties!! and also recognizes crimes based
upon violations of customary international law.12 Just as the laws of
war originated from military practices developed over time,!3 inter-

11 See, e.g., Convention on the Prevention and Punishment of the Crime of
Genocide, opened for signature Dec. 11, 1948, 78 U.N.T.S. 277 (1948) [hereinafter
Genocide Convention]. One scholar counted 315 international instruments which
cover twenty-two categories of offenses. The categories of offenses, which derive from
multilateral or regional sources, and which often derive from multiple international
agreements are: aggression, war crimes, crimes against humanity, unlawful use of
weapons, genocide, apartheid, slavery and slave related activities, torture, unlawful
human experimentation, piracy. aircraft hijacking, threat and use of force against
diplomats and other protected persons, taking of civilian hostages. international drug
trafficking. international traffic in obscene materials, destruction or theft of nuclear
materials, unlawful use of the mails, interference with submarine cables, falsification
and counterfeiting, and bribery of foreign public officials. M. Cherif Bassiouni, Policy
Considerations on Interstate Cooperation in Criminal Matters, 4 PACE Y.B. OF INT'L L.
123,125 1n.8 (1992) [hereinafter Interstate Cooperation in Criminal Matters].See also
M. CHERIF Bassiouni, INTERSATIONAL CRIMES: DiIGesT INDEX oF INTERSATIONAL
INSTRUMENTS, 1815-1986 (2 vols. 1986) (Thethree post-1985 treaties are the Montreal
Protocol for the Suppression of Unlawful Acts of Violence at Airports Servicing Civil
Aviation, adopted by the International Civil Aviation Association, Feb. 24, 1988,
reprinted in 27 I.L.M. 627 (1988); Convention and Protocol From the International
Conference on the Suppression of Unlawful Acts Against the Safety of Maritime
Navigation, Mar. 10, 1988, I.M.O. Doc. SVA/CON/15, reprinted in 27 1.L.M. 668
(1988); United Nations Convention Against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances, Dec. 19, 1988, U.N. Doc. EICONF. 82/13, reprinted in 28
1.L.M.293 (1989)).See infra notes 178-191and accompanying text for a description of
the international crimes defined by the Convention on the Safety of United Nations
and Associated Personnel.

12 The clearest instances of customary international crimes are piracy and war
crimes. The Charter of the International Military Tribunal of August 8, 1945 annexed
to the Agreement on the Prosecution and Punishment of Major War Criminals of the
European Axis, 59 Stat. 1544, 3 Bevans 1238, 82 U.N.T.S. 279, entered into force
August 8, 1945 [hereinafter London Charter], recognized that the substantive crime
termed “crimes against humanity” proscribed by Article 6(c) arose from “general prin-
ciples of law recognized by civilized nations.” See also RESTATEMENT (THIRD) FOREIGN
RELATIONS LAw OF THE UNITED STATES § 101(2)(19886) [hereinafter RESTATEMENT]
(“Customaryinternational law results from a general and consistent practice of states
followed by them from a sense of legal obligation.”); Roger S. Clark, Crimes Against
Humanity, THE NUREMBERG TRIAL AND INTERNATIONAL LAw 177, 190-94 (George
Ginsburgs & Vladimir N. Kudriavstsev eds., 1990).

13 Jeffrey F. Addicott & William A. Hudson, The Twenty-Fifth Anniversary of My
Lai: A Time to Inculcate the Lessons, 139 MiL. L. Rev. 153, 177(1993) [hereinafter My
Lai Lessons] (describing aspects of ancient Hebrew Law which prohibited torturing
persons, mistreating women and children, or harming surrendering foes). This is an
important teaching point for lawyers charged with teaching the laws of war to sol-
diers and officers. The laws of war are not the product of lawyers trying to “stay
busy.” The rules regulating armed conflict evolved from the practices which comman-
ders throughout history developed and refined. See generally William G. Eckhardt,
Command Criminal Responsibility: A Plea for a Workable Standard, 97 MiL. L. Rev.
1,3(1982) [hereinafter Command Responsibility] (notingthe author’s perception that
soldiers developed the laws of war as the cornerstone of military professionalism, and
lamenting that:

Prior to World War 11, legal standards for commanders were the practi-
cal articulation of the accepted practice of military professionals. This
customary international law expressed soldiers’ standards which were
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national criminal law defines offenses as “a result of universal con-
demnation of those activities and general interest in cooperating to
suppress them.”14 Accordingly, any state has jurisdiction to punish
international crimes.1?

Continuum of Conflict
PEACE

Humanitarian Assistance

Security Assistance Missions

Prism of U.S. Supportto Counterdrug Operations

Policy Objectives Combatting Terrorism

Preventive Diplomacy

Show of Force

Peacekeeping

Noncombatant Evacuation Operations

Peace Enforcement Operations

Attacks and Raids

Support for
Military Insurgencies/Counterinsurgencies
Power International Armed Conflicts

WAR ———"F—
Figure 1

Figure 1illustrates the range of operational deployments. As
Figure 1 shows, the political objective diffuses raw military power
into defined, and often overlapping, roles and missions.

born on the battlefield and not standards imposed upon them by dilet-
tantes of a different discipline. Undoubtedly, the practicality of these
rules led to their general acceptance which in turn was responsible for
their codification. Such practical rules were understood and enforced. . . .
Modern law of war is driven by an idealistic internationally minded com-
munity. The soldier sees his iron law of war sweetened, lawyerized,
politicized, third world-ized, and made much less practical.

14 RESTATEMENT, supra note 12, § 404 cmt. a.

15 1d. For a fascinating case illustrating the practical application of this principle,
see Demjanjuk u. Petrovsky. 776 F.2d 571, 579-83 (6th Cir. 1985), cert. denied, 475
U.S.1016 (1986), vacated on other grounds, 10F.3d 338 (6th Cir. 1993). When United
States courts exercise criminal jurisdiction on the basis of universal jurisdiction, they
act for all nations and the nationality of the offender or victim. as well as the location
of the offense, are irrelevant. Id. at 583. See also United States v. Yunis, 924 F.2d
1086 (D.C. Cir. 1991) (upholdingjurisdiction over a Lebanese citizen who hijacked a
Jordanian airliner in Tunisia).
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Enforcing international law standards in American military
courts is not simply an aspirational goal unrelated to the accom-
plishment of military objectives. Military doctrine maintains its
focus on winning the nation’s wars, but it also contemplates deploy-
ments across a broad array of operations short of war.16

The necessity for a commander to “direct every operation
toward a clearly defined, decisive, and attainable objective” is funda-
mental to American military doctrine.l” Wartime objectives can be
simply stated. During the Gulf War, for example, the Chairman of
the Joint Chiefs of Staff proclaimed, “First, we’re going to cut it [the
Iragi Army] off, and then we’re going to kill it.”18

On the other hand, peace operations employ military power
with discrete discipline designed to create or sustain the conditions
under which political or diplomatic activities may proceed.® Peace
operations require commanders to use military force in a restrained
manner to complement diplomatic, informational, economic, and
humanitarian efforts designed to achieve the ultimate political
objective.20 By the same token, commanders must consider prosecu-
tions of foreign nationals only in light of overall operational objec-
tives. Army Field Manual 100-23 recognizes that “settlement, not
victory is the ultimate measure of success, though settlement is

16 Dep’T OF ARMY, FIELD MANUAL 100-5, OPERATIONS (14 June 1993) [hereinafter
FM 100-5]; DEP’T OF ARMY, FIELD MaNUAL 100-23, PEACE OPERATIONS (14 Dec. 1994)
[hereinafter FM 100-231.

17 FM 100-5, supra note 16, at 2-4. The ultimate purpose of war is to destroy the
enemy’s forces and will to fight. The ultimate objectives of operations other than war
might be more difficult to define, yet doctrine states that “they too must be clear from
the beginning.” Id. Field Manual 100-5 restates the critical importance of defining
and pursuing the overall operational objective during operations other than war:

The linkage between objectives of war at all levels of war is crucial;
each operation must contribute to the ultimate strategic aim. The attain-
ment of intermediate objectives must directly, quickly, and economically
contribute to the operation. Using the analytical framework of mission,
enemy, troops, terrain, and time available (METT-T),commanders desig-
nate physical objectives such as an enemy force, decisive or dominating
terrain, ajuncture of lines of communication (LOCs), or other vital areas
essential to accomplishing the mission. These become the basis for all
subordinate plans. Actions that do not contribute to achieving the objec-
tive must be avoided.”

Id.

18 Tom Post et al., A Commanding Presence: Colin Powell Reassures Jittery
Americans-and Psyched out the Iraqis, NEwswWEEK SPECIAL ISSUE, Spring/Summer
1991, at 83.

19 Brigadier General Morris J. Boyd, Peace Operations: A Capstone Doctrine, MiL.
L. Rev. 20 (May-June 1995).

® DEP’T OF ARMY, FIELD MANUAL 100-7, DECISIVE FORCE: THE ARMY IN THEATER
OrPERATIONS 8-1 (31June 1993). The manual reminds commanders that operations
other than war build on an in-place diplomatic structure which requires special sensi-
tivity and coordination with nonmilitary organizations. As a result, operational-level
command and unity of command “may be clouded.” Id. at 8-5.
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rarely achievable through military efforts alone.”?! Thus, enforcing
international humanitarian law can be an integral part of the com-
mander’s overall mission.

Two examples from Operation Uphold Democracy illustrate the
opportunity and the danger of using military courts to enforce inter-
national humanitarian law. On 31 July 1994, Security Council
Resolution 940 authorized United Nations member states to form a
multinational force and “use all necessary means” to end the mili-
tary dictatorship inside Haiti and to allow the legitimate authorities
to return to power.22 United States forces deployed to Haiti with the
explicit mission to “establish and maintain a stable and secure envi-
ronment.”23

On 20 September 1994, Haitian police and militia beat protest-
ing Haitian citizens in full view of American soldiers. At least one
person died as a result of the beatings, and the American news
media widely publicized the soldiers’ failure to intervene.2¢ Well
before this incident, however, American commanders had identified
the problem of controlling serious crimes and had requested a
change to the rules of engagement. The modified rules would have
allowed soldiers to use necessary force against “persons committing
serious criminal acts.”?% The approved modification to the rules of
engagement allowed soldiers to use necessary force to detain per-
sons committing homicide, aggravated assault, arson, rape, and rob-
bery.28 Unfortunately, the troops did not receive the revised rules
until 21 September 1994. The media widely reported that the beat-
ings forced the change.27

21 FM 100-23,supra note 16,at iv.

22 S.C. Res. 940, U.N. SCOR, 49th Sess., 3413th mtg., U.N. Doc. S/RES/940
(1994) [hereinafter Res. 9401.

23 1d. 14.

24 See Judy Keen & Paul Hoverstein, Signs of “Mission Creep” Could Raise
Stakes: Another Somalia Feared, USA TopAy, Sept. 22, 1994, at A3: T.J. Milling,
Haitian Police Savagely Club Demonstrators; Man Beaten to Death at Port; Disgusted
G.1.s Forced to Watch, HousToN CHRON., Sept. 21, 1994, at Al; Julian Beltrame, U.S.
Troops Watch as Haitians Beaten; At Least One Killed, N.Y. Times, Sept. 21, 1994, at
Al; Mark Matthews, U.SForces Failure to Intercene :n Haitian-on-Haitian Violence
Raises Questions, BALTIMORE SuN, Sept. 21, 1994,atAl.

25 See infra notes 396-98 and accompanying text for a discussion of the rules of
engagement considerations inherent to enforcing standards of international law.

26 Qperation Uphold Democracy Rules of Engagement Card (21Sept. 1994) (pock-
et cards issued to soldiers on the ground) (copyon file with the author).

27 Greg McDonald, Clinton Looses the Leash: U.S. Forces Can Protect Haitians,
Houston CHRON., Sept. 22, 1994, at Al; Douglas Farah, U.S. Warns Haitian Leaders
on Abuses; GI Patrols Stepped Up to Stop Civilian Beatings, WasH. POST, Sept. 22,
1994. at Al; T.J. Milling, U.S. Troops Cleared for Deadly Force, HousToN CHRON..
Sept. 23, 1994, at Al; Geordie Greig & James Adams, Sleeping with the Enemy, Sux.
TIMES. Sept. 25, 1994.
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In this situation, clear jurisdiction to punish foreign citizens
under the UCMJ could have helped prevent the human rights abus-
es by the Haitian police. Protecting peacefully demonstrating citi-
zens probably would have advanced the commander’s mission to
establish a stable and secure environment. Human rights treaties
establish rights and duties between governments and their citizens
and therefore do not require third parties to prevent abuses.28
Nevertheless, the commander on the ground should have the discre-
tion to intervene based on his assessment of mission requirements.
In appropriate situations, the commander could substitute the
power of criminal deterrence for the use of military force. Echoing
Justice Oliver Wendell Holmes, the mission statement would
become the commander’s articulation of the “circumstances in which
the public force will be brought to bear upon men through the
courts.”29

At the other extreme, soldiers can be so focused on investigat-
ing and remedying alleged human rights violations that they fail to
execute their military mission. On the evening of 30 September
1994, an American counterintelligence officer left his place of duty
on a self-appointed humanitarian mission.30 Captain Lawrence
Rockwood feared that Haitian police inside the National
Penitentiary were abusing, killing, and torturing Haitian prison-
e r ~Captaimn Rockwood based his fears solely on speculation. By
going to the penitentiary, Captain Rockwood diverged from the stat-
ed mission of establishing a “stable and secure environment”?2 and
pursued his own agenda rather than that of his commander.

The commander convened a general court-martial against
Captain Rockwood for being absent from his place of duty without
leave and disobeying a lawful order.33 After the prosecution proved
the case, the court-martial convicted Captain Rockwood because he
could produce no witnesses to support his contentions. Captain

28 See Richard B. Lillich, Human Rights, in JoHN N. MOORE ET AL., NATIONAL
SECURITY Law 671, 720 (1990).

29 American Banana Co. v. United Fruit Co., 213 US. 347, 356 (1909).

30 Francis X. Clines, American Officer’s Mission for Haitian Rights Backfires, N.Y.
TIMES, May 12, 1995, at Al; Charley Reese, Americans, Don’t Tolerate Injustice Done
to Fine U.S. Serviceman, ORLANDO SENTINEL, Jan 5, 1995, at 12.

31 1d.

32 Res. 940, supra note 22, 1 4.

33 1d. See also Edward J. O’Brien, The Nuremberg Principles, Command
Responsibility, and the Defense of Captain Rockwood, 151 MiL. L. Rev. 145 (1996).
Other charges included a second charge of absence without leave, disrespect to a
superior commissioned officer, and conduct unbecoming an officer and a gentleman.
Except for the conduct unbecoming charge, the other charges arose from Captain
Rockwood‘s conduct on 1October 1994. Id.
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Rockwood admitted at trial that he had no information about human
rights abuses before he arrived at the prison.34

At the time of the misconduct, the situation in Haiti was tense.
Colonel (Retired) Richard Black described the potential conse-
guences of Captain Rockwood’smisconduct by telling Congress that
“the potential for a widespread outbreak of violence was substantial.
A misstep at that moment might have set in motion a chain of
events leading to the loss of American lives and the collapse of the
entire mission.”®® Ironically, the day before Captain Rockwood left
his place of duty, someone killed sixteen Haitians by throwing a
hand grenade into a crowd.3¢ Instead of obeying his superior’s
orders to collect intelligence on the incident that had genuine poten-
tial to destabilize the mission, Captain Rockwood embarked on a
solitary effort to accomplish his own goals. The logical corollary is
that, while prosecuting international crimes in military courts could
be a valuable tool, commanders must link prosecution to the overall
objectives of the operation.

Prosecution of suspected criminals is one way in which the
commander orchestrates military force to accomplish the mission.37
Between the extremes of ignoring gross abuses on the one hand and
recklessly chasing phantom abuses on the other, commanders
should have another tool to help achieve national objectives.
Statutory authority to prosecute selected cases could be a valuable
option that is currently unavailable.

Part II of this article describes the shortcomings of the current
UCMUJ in punishing violators of international law. Part III details
the functions that expanded military jurisdiction over foreign
nationals could serve in the context of modern military doctrine.
Part 1V reviews the international and domestic grounds for expand-
ing the role of military courts. Part V analyzes the scope of presently
developed international legal authority. International law criminal-
izes conduct across the full spectrum of military operations. The
term continuum crimes describes the class of offenses that violate

3¢ Bob Gorman, The Media and Capt. Rockwood, WATERTOWN DAILY TIMES, Dec. 3,
1995, at F6-F7 (reportingthe facts of the case, describing the widespread media
attention given to the case, and relating that as he left for the penitentiary Captain
Rockwood left a note reading “[njow you cowards can court-martial my dead body.*).

35 Human Rights Violations at the Port-au-Prince Penitentiary; Hearing Before
the Subcomm. on the Western Hemisphere of the House of Representatives Comim. on
International Relations, 104th Cong., 1st Sess. 27 (1995) [hereinafter Human Rights
Hearings],reprinted in CENTER FOR Law AsD MILITARY OPERATIONS, Law aND MILITARY
OPERATIONS IN HAITI, 1994-1995 342 (1995).See infra note 424 and accompanying text
for analysis of the lack of affirmative duties imposed on commanders to remedy
human rights abuses.

38 Gorman, supra note 34, at F7.

37 Human Rights Hearings, supra note 35.
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international law across the spectrum of conflict. To further the
operational objectives, commanders should have the authority to
convene military tribunals to prosecute foreign nationals who com-
mit continuum crimes.

Amending the UCMJ would not create new international
crimes. To the contrary, clear authority to prosecute continuum
crimes would give United States policy makers a venue in which to
enforce existing jurisdictional rights. Continuum crimes include the
range of international criminal offenses across the spectrum of con-
flict. War crimes are thus a subset of the class of continuum crimes.
Part VI discusses the mechanisms available for punishing continu-
um crimes. Military commissions are the only viable forum for pros-
ecuting continuum crimes to fully reap the potential policy benefits
for deployed American forces. Because the United States has juris-
diction under international law, Part VI also explores the reasons
why exercising continuum crime jurisdiction could support
American policy interests. Finally, Part VII specifies changes to the
UCMJ needed to implement the recommendations of this article.

11 Jurisdictional Gaps of the Current Code

The practice of using military forums to punish criminal viola-
tions of international law is deeply rooted in Americanjurisprudence.
The United States Constitution specifies that Congress has the
power to “define and punish Piracies and Felonies committed on the
high seas, and Offenses against the Law of Nations.”38 As a practical
matter, jurisdiction over international crimes is meaningless if
United States courts lack a jurisdictional basis for enforcement in
domestic law.3® However, United States forums applying domestic
law to enforce international rules does not diminish the status of the
violations as international crimes.*® The UCMJ is the only domestic

38 1J.S. Const. art. |, § 8,cl. 10. The origins of the clause are relatively obscure.
The only recorded mention of this clause during the Constitutional Convention
debates was an expressed concern that the new federal government be able to enforce
international law obligations and a dispute over whether the clause’s language made
a claim to unilaterally define international law. Paul D. Marquardt, Law Without
Borders: The Constitutionality of an International Criminal Court, 33 CoLum. J.
TrasnaTL L. 73, 148n.234 (1995).

39 RESTATEMENT, supra note 12, §§ 402-04, 421-23. For an analysis of the process
by which states acquire universal jurisdiction over some criminal offenses see
Jonathan I. Charney, Universal International Law,87 Am. J. INT'L L. 529 (1993).

40 Theodor Meron, International Criminalitation of Internal Atrocities, 89 AM. J.
INT’L L. 554, 563 (1995). Hersch Lauterpacht explained that universal jurisdiction
simply allows each state to use its domestic law as a tool for enforcing the law of
nations. He wrote, ‘War criminals are punished, fundamentally, for breaches of inter-
national law. They become criminals according to the municipal law of the belligerent
only if their action . . .is contrary to international law.” Hersch Lauterpacht, The Law
of Nations and the Punishment of War Crimes, 21 BriT. Y.B. INT'L L. 58, 64 (1944).
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statute in which Congress establishes United Statesjudicial power
for military courts to punish violations of the law of war.4!

The nature of modern military deployments,*2 coupled with the
changing scope of humanitarian law,*3 restricts the usefulness of the
existing code provisions. Current UCMJ provisions limitjurisdiction
of military forums to violations of the “law of war.”¢4 Existing
statutes only address offenses committed by persons not “subject to
the Code” if those crimes occur during an international armed con-
flict or during United States occupation of enemy territory following
an international armed conflict.45

41 See infra notes 42-91 and accompanying text for a discussion of applicable
Uniform Code of Military Justice (UCMJ) provisions and the liniitations of the cur-
rent statutory language. Congress recently created federal court jurisdiction over
grave breaches with the War Crimes Act of 1996. See 18 U.S.C.§ 2401 119961, reprinted
in 35 1.L.M. 1540 (1996).

42 See infra notes 92-143 and accompanying text for a discussion of the evolving
nature of United States military deployments and the doctrinal changes necessitated
by modern international developments.

43 See infra notes 145-297 and accompanying text for a discussion of the develop-
ing international legal prohibitions applicable in previously sovereign internal mat-
ters. For a discussion of the norms applicable to internal conflicts see generally
Meron, supra note 40; Theodor Meron, On the Inadequate Reach of Humanitarian
and Human Rights Law and the Need for a New Instrument, 77 Ax. J. INT'L L. 589
(19831 [hereinafter Inadequate Reach of Humanitarian Law]; Asbjorn Eide et al..
Combating Lawlessness in Eide et al. through Minimum Humanitarian Standards,
89 Awm. J. INT’L L. 215 (19951:James A.R. Nafziger, The Security of Human Rights. A
Third Phase in the Global System, 20 CaL. W. IST’LL.J. 173 (19901.

4 10 U.S.C. §§ 818. 821 (1995). On 5 May 1950, Congress revised the Articles of
War by enacting the Uniform Code Of Military Justice, Pub. L. No. 81-506. 1950
U.S.C.C.A.N.164 Stat.)2222 (codified as amended at 10 U.S.C. §§ 801-946 (1995)..
The Second Continental Congress passed the original Code of 17750n 30 June 1775,
The Code of 1775 was based largely on the British Code of 1774. On 20 September
1776, Congress enlarged and modified the existing Code. Congress amended the Code
of 1776 in 1786, and the amended Code continued in force after the ratification of the
United States Constitution by virtue of amendments “so far as the same are applica-
ble to the Constitution of the United States.” Id. The revised Code of 1806 contained
101 articles. with an additional article relating to the punishment of spies. Congress
revised the Articles of War several times over the years, and subsequently superseded
the Articles of War by passing the UCMJ. See generally Hearings Before the
Committee on Military Affairs, House of Representatives, 62d Congress. 2d Sess.. H.R.
23628 Being a Project for the Revision of the Articles of War.

The President implements the UCMJ through a series of executive orders which
together compose the Manual for Courts-Martial; See MaNtvaL For COURTS MARTIAL.
U~NITED STATES (1995ed.) [hereinafter MCM] (composedof Exec. Order No. 12.473. 49
Fed. Reg. 17152 (Apr. 13.1984), as amended by Exec. Order No. 12,484, 49 Fed. Reg.
28825 (July 13, 19841 (Change 1):Exec. Order No. 12,550,51 Fed. Reg. 6497 (Feb. 19.
1986) (Change 2): Exec. Order No. 12,586, 52 Fed. Reg. 7103 (Mar. 3, 19871 !Change
31 Exec. Order No. 12,708,55 Fed. Reg. 11353 (Mar. 23. 1990) (Change 4); Exec.
Order No. 12.767, 56 Fed. Reg. 30284 (June 27. 1991) (Change 5); Exec. Order No.
12.888. 58 Fed. Reg. 69153 (Dec. 23, 19931 (Change 6); Exec. Order No. 12.936. 59
Fed, Reg, 59075 (Nov. 10. 1994) (Change 7); Exec. Order No. 12.960. 60 Fed. Reg.
26647 (May 12.1995) (Change8)).

45 FM 2i-10, supra note 4, paras. 7-14. General courts-martial may try any per-
son who by the law of war would be within the jurisdiction of a militan tribunal.
MCM, supra note 44. R.C.M.201if(1)(B)i). The Manual defines this class of persons
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However, most United States deployments involve operations
that do not rise to the level of international armed conflict. In effect,
existing statutes extend domestic jurisdiction only to a subset of the
offenses under international humanitarian law. A wider range of
international crimes is beyond the jurisdictional limits of the cur-
rent UCMJ, which could seriously impact a deployed commander’s
mission. Thus, a leading scholar noted that “although the U.S.
authority under international law is, in my view, clear, the U.S.
statutory authority to prosecute is less so.”6

A. Jurisdiction of Military Commissions

The practice of using military commissions to punish violations
of international law dates back to at least 1688.47 Because the
nations of the world developed the laws of war in response to mili-
tary requirements, the nearly simultaneous development of tri-
bunals to enforce those laws is completely logical. In United States
practice, military commissions originally developed as “common law
war courts.”8

In 1916, Congress adopted Article of War 15to specifically rec-
ognize that commanders could prosecute violations of the law of war

as those who violate the law of war, or the law of the occupied territory whenever
United States forces have superseded the authority of local officials as an exercise of
military government. Id. The International Committee of the Red Cross “underline[d]
the fact that, according to International Humanitarian Law as it stands today, the
notion of war crimes is limited to situations of international armed conflict”
Unpublished Comments, quoted in Meron, supra note 40, at 559.

The concept of exercising jurisdiction over such a broad class of persons is unique
to the UCMJ. The UCMJ applies worldwide (MCM, supra note 44, R.C.M. 201(ax2))
and extends punitive power over any act proscribed by the Code without additional
subject matter limitations. Soloriov. United States, 483 U.S. 435 (1987).However, the
UCMJ generally applies only to a strictly defined group of United States citizens. 10
U.S.C. § 802 (1995). Some military scholars may feel uncomfortable in modifying the
UCMJ to allowjurisdiction over foreign nationals who would not otherwise be subject
to its provisions. The key to overcoming those objections is to remember that prose-
cuting continuum crimes would help the commander accomplish the mission, which is
precisely the purpose for having a separate system of military justice. See Chappel V.
Wallace, 462 U.S. 296 (1983);Parker v. Levy, 417 U.S. 733 (1974); S. Rep. No. 53, 98th
Cong., 1st Sess. 2,3(1983).

46 Meron, supra note 40, at 565 n.64.

47 See Articles of James II, art, LXIV, reprinted in CoL. WILLIAM WINTHROP,
MiLITARY Law AND PRECEDENTS, 919-28 (2d. ed. 1920). Subsequent military codes
restated the legality of using military commissions to punish violations of the laws
and customs of war. See, e.g., British Articles of War of 1765, art. II, § XX, reprinted in
WINTHROP, Supra, at 931.

48 In 1916, Congress held extensive hearings on revising the existing Articles of
War. The revised articles added article 2 which defined the class of persons who would
be subject to the jurisdiction of military courts-martial. The Judge Advocate General of
the Army repeatedly reminded Congress that military commissions had jurisdiction
under international law which would not change as a result of amending the American
Articles of War. Hearings on S.3191, Subcommittee on Military Affairs of the Senate,
64th Cong., 1st Sess., reprinted in S. Rep. 230, 64th Cong., 1st Sess. (1916).
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in either general courts-martial or military commissions.*® During
hearings on the proposed amendments, Major General Enoch
Crowder, The Judge Advocate General of the Army, adamantly testi-
fied that statutory courts-martial jurisdiction "saves to these war
courts [military commissions] the jurisdiction they now have and
makes it a concurrent jurisdiction with courts-martial, so that the
military commander in the field in time of war will be at liberty to
employ either form of court that happens to be convenient.”39

Article 21 of the current UCMJ is based on Article of War 15.51
After restating the concurrent jurisdiction of general courts-martial
and military commissions, Article 21 provides that military commis-
sions may convene "with respect to offenders or offenses that by
statute or by the law of war may be tried by military commissions,
provost courts, or other military tribunals.”32 Given General

49 See infra notes 85-87 and accompanying text.

50 In re Yamashita, 327 U.S. 1,66 (19461 (quoting Hearings on S.3191,
Subcommittee on Military Affairs ofthe Senate, 64th Cong., 1st Sess., reprinted in S.
Rep. 230, supra note 48, at 40, 64th Cong., 1st Sess). In earlier testimony before
Congress, General Crowder explained:

The next article, No. 15, is entirely new, and the reasons for its insertion

are these: In our War with Mexico two war courts were brought into

existence by the orders of Gen. Scott, viz. the military commission and

the council of war. By the military commission, Gen. Scott tried cases

cognizable in time of peace by civil courts, and by the council of war he

tried offenses against the laws of war. The council of war did not survive

the Mexican War period, and in our subsequent wars, itsjurisdiction has

been taken over by the military commission, which duringthe Civil War

period tried more than 2,000 cases. While the military commission has

not been formally authorized by statute, its jurisdiction as a war court

has been upheld by the Supreme Court of the United States. It is an

institution of the greatest importance in a period of war and should be

preserved. In the new code, the jurisdiction of courts-martial has been

somewhat amplified by the introduction of the phrase "Persons subject

to military law.' There will be more instances in the future than in the

past when the jurisdiction of courts-martial will overlap that of the war

courts, and the question would arise whether Congress having vested

jurisdiction by the statute the common law of war jurisdiction was not

ousted. | wish to make it perfectly plain by the new article that in such

cases thejurisdiction of the war court is concurrent.
S. Rep. No. 229, 63rd Cong. 2d Sess., at 53 (emphasisadded) (General Crouder testi-
fied in exactly the same language to the House of Representatives Committee on
Military Affairs on May 14,1912,id., at 28-29).

51 Robinson O. Everett & Scott Silliman, Forums for Punishing Offenses Against
the Law of Nations, 29 WAKE FOREST L. REv. 509, 515 n.34 (1994 ).
52 10 U.S.C.§ 821 (1995).Article of War 15originally read as follows:

The provisions of these articles conferring jurisdiction upon courts-mar-
tial shall not be construed as depriving military commissions. provost
courts, or other military tribunals of concurrentjurisdiction in respect of
offenders or offenses that by the laws of war may be lawfully triable by
such military commissions, provost courts, or other military tribunals.
An Act Making Appropriations for the Support of the Army for the Year ending June
Thirtieth, Nineteen Hundred and Seventeen, and for other purposes. Pub. L. No. 242.
39 Stat. 653, art. 15(1916).
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Crowder’s testimony that the military commission is an institution
of greatest importance in time of war,58 commanders could construe
Article 21 broadly.

During operations other than war, commanders could view mil-
itary commissions as an aspect of their inherent authority to prose-
cute any offender for any violation of international law that impedes
the military mission.>* However, despite the circular language of the
UCMJ, history and judicial precedent show that military commis-
sions have jurisdiction only in the context of what was historically
termed war, which in the current vernacular translates to interna-
tional armed conflicts.

In the American experience, commanders have convened mili-
tary commissions to prosecute persons not otherwise subject to mili-
tary discipline. After occupying Mexico in 1847, General Winfield
Scott convened “councils of war” to try Mexican citizens who violated
the laws of war.55 The American military tribunals arose “out of
usage and necessity” and contributed to the successful occupation of
Mexico.38 Administering occupied territory in Mexico, commanders
convened military commissions to punish Mexican citizens for
offenses such as theft,57 receiving stolen property,58 encouraging

In the 1920 amendments to the Articles of War, Congress inserted the words “by
statute” before the words “by the law of war” and omitted the word “lawfully”.
Yamashita, 327 U.S. at 64.
53 Yamashita, 327 U.S. at 66 n.31.
54 Interview with Lieutenant Colonel (Ret.)H. Wayne Elliott (Jan. 6, 1996).
55 WINTHROP, supra note 47, at 832-33. The experience in Mexico is the first and
only time the term “councils of war” appeared in American history. The war councils
tried offenders who committed guerrilla warfare, violated the laws of war as guerril-
las, or enticed American soldiers to desert. The War Courts employed procedures “not
materially differing” from the military commissions conducted at the same time. Id.
General Order 20, Army Headquarters at Tampico, Mexico, Feb. 19, 1847, reprinted
in Military Orders-Mexican War, NARG (entry 134) (as amended by General Orders
190 and 287) provided the following:
Assassination, murder, poisoning, rape, or the attempt to commit either,
malicious stabbing or maiming, malicious assault or battery, robbery,
theft, the wanton desecration of churches, cemeteries, and the destruc-
tion, except by order of a superior officer, of public or private property,
whether committed by Mexicans or other civilians in Mexico against
individuals of the U.S. military forces, or by such individuals against
such individuals, or against Mexicans or civilians; as well as the pur-
chase by Mexicans or civilians in Mexico, from soldiers, of horses, arms,
ammunition, equipments or clothing” should be brought to trial before
“military commissions.

See also A. Wigfall Green, The Military Commission, 42 Am. J. INT’L L. 832, 833

(1948).

58 Statement of The Judge Advocate General of the Army, General Enoch H.
Crowder, S. Rep. No. 130, 64th Cong., 1st Sess., 40 (1916).

57 Carol Chomsky, The United States-Dakota War Trials: A Study in Military
Injustice, 43 STAN.L. Rev. 13,63 n.317 (1990).

58 1d. at 63n.318.
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desertion by United States soldiers,59 or for fighting as
“guerilleros”9 in violation of the laws of war.

Faced with the task of administering occupied Mexican territo-
ry, General Scott relied on his authority as a commander to convene
tribunals authorized only by customary international law. Despite
the void of codified domestic authority, the law supported General
Scott’s exercise of command prerogative. In 1848, the United States
Attorney General opined that United States courts had no jurisdic-
tion over an Army officer who allegedly murdered a junior officer at
Perote, Mexico.6! General Scott convened a military commission to
try the case, but the accused escaped and fled to Georgia. While
acknowledging the validity of military commissions “established
under the law of nations by the rights of war,” the opinion concluded
that the jurisdiction of the commission ended “by the restoration of
the Mexican authorities.”82 The Supreme Court later reaffirmed the

59 |d. at 65n.325.
60 |d. at 65n.326.

81 Jurisdiction of the Federal Judiciary, 5 Op. Att’y Gen. 55 (1848). During the
war with Mexico, Captain Foster, of the Georgia battalion of infantry allegedly mur-
dered a Lieutenant Goff of the Pennsylvania volunteers. General Scott convened a
military commission organized and constituted on the charge of homicide. Captain
Foster escaped several days into the trial. The Attorney General concluded that the
United States had no common law of crimes. Even today, the United States criminal
code has no automatic extraterritorial application unless Congress explicitly regu-
lates conduct overseas.

82 1d. at 58. This is the first legal basis for limiting the authority of military tri-
bunals to occupation after armed conflict. The importance of this early opinion lies in
the termination of the authority of the temporary military government at the time
the military government ended. The opinion concluded that the rules and articles for
the government of the Army no longer conveyed jurisdiction once the Army had been
disbanded and been mustered out of the service.

For the purposes of modifying the UCMJ to have more utility during operations
other than war, this early opinion is enlightening because the Attorney General recog-
nized that “Congress can easily provide against a recurrence of the difficulties of the
present case.” Id. Congress has never provided ajurisdictional basis in United States
military courts for punishing violations of the laws of war committed by ex-service
members. See Jordan J. Paust, After My Lai-The Case for War Crime Jurisdiction
Over Civilians in Federal District Courts, 50 TEX. L. Rev. 6 (1971). The attorney gen-
eral restated the same limitation in subsequent opinions. See, e.g., Jurisdiction of
Naval Courts-Martial over Persons Discharged from the Service, 31 Op. Att’y Gen.
521 (1919) (opiningthat a person discharged from the Naval Service before proceed-
ings are initiated against him cannot thereafter be brought to trial for those viola-
tions); Army Officer-Jurisdiction-Civil Courts-Military Courts, 24 Op. Att‘y Gen. 570
(1903).

The Supreme Court later held that military jurisdiction ends when a service mem-
ber is discharged, but noted that Congress could create such jurisdiction. United
States ex rel. Toth v. Quarles, 350 U.S. 11, 21 (1955) (holding by a six to three margin
that the military cannot constitutionally convene a court-martial against an ex-ser-
vice member suspected of murder and conspiracy to commit murder committed in
Korea during the period of military service).
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commander’s authority to punish civilians using military commis-
sions in occupied territory.53

The Civil War solidified the legal basis for commanders to pun-
ish civilians via military commissions and defined the limits of that
authority. Statutory authority recognized military commissions in
1863. Their jurisdiction eventually expanded to include guerrillas,
inspectors, civil officials working for the quartermaster department,
and all persons under martial law.84 In April 1863, Union Army
General Order Number 100 declared that the common law of war
allowed military commissions to prosecute “cases which do not come
within the Rules and Articles of War, or the jurisdiction conferred by
statute on courts-martial.”85 Military commissions eventually tried
and sentenced over 2000 cases during the war and subsequently
during the period of military government in the South.%6

Cases in the aftermath of the Civil War recognized thejurisdic-
tion of military commissions.67 More importantly for the proposals
advocated in this article, the courts limited the jurisdiction to areas
occupied by United States forces and governed by martial law®® or

63 Leitensdorfer v. Webb, 61 U.S. (20 How.) 176, 177-78(1857). Accord Mechanics’
& Traders’Bank v. Union Bank, 89 U.S(22Wall.) 276,295-97 (1874); The Grapeshot,
76 U.S. (9Wall.) 129, 132-33(1869);Cross v. Harrison, 57 U.S. (16 How.) 164, 189-90.

84 See WINTHROP, supra note 47, at 833-34. Congress provided that murder,
manslaughter, robbery, larceny, and other specified crimes when committed by mili-
tary persons in time of war or rebellion should be punished by court-martial or mili-
tary commission. The Act of March 30, 1863, § 30, 12 Stat. 731, 736 (1863) (emphasis
added). The Confederate States also recognized the legality of military commissions.
See An Act to Organize Military Courts to Attend the Army of the Confederate States
in the Field and to Define the Powers of Said Courts, reprinted in WINTHROP, supra
note 47, at 1006 (providing that military courts of the Confederate States of America
had jurisdiction over “all offences now cognizable by courts-martial . . . and the cus-
toms of war”).

65 General Order No. 100, Instructions for the Government of the Armies of the
United States in the Field, Apr. 24, 1863, 13, reprinted in THE LAws OF ARMED
ConrLict 3 (Dietrich Schindler & Jiri Toman eds., 1988).

66 Winthrop, supra note 47, at 834.

67 See, e.g., Coleman v. Tennessee, 97 U.S. 509.(1878). Despite the jurisdictional
sufficiency of military commissions, many proceedings were disapproved due to proce-
dural irregularities. See, e.g., Opinion of Judge Advocate General Joseph Holt to
President Abraham Lincoln (Sept. 26, 1862), in Letters Sent-JAG, NARG 153 (Entry
1) (sentence disapproved because judge advocate not sworn); Opinion of Judge
Advocate General Joseph Holt to Maj. Gen. Benjamin Butler (Nov. 4, 1862), id. (sen-
tence disapproved because records forwarded to Judge Advocate General were merely
copies of original records); Opinion of Judge Advocate General Joseph Holt to Maj.
Gen. Benjamin Butler (Dec. 16, 1862), id. (sentence disapproved because record did
not show sufficient procedural protections for the accused); Gen. Order No. 255, Aug.
1, 1863, id. (death sentence disapproved because record did not show that the order
convening the commission was read to the prisoner, and the prisoner did not have
opportunity to challenge members, and members not sworn).

88 WINTHROP, supra note 47, at 834 (describingthe Reconstruction Act of March 2,
1867, which established military commissions in the occupied lands of the South);
The Reconstruction Acts, 12 Op. Att’y Gen. 141 (1867) (discussing the interpretation
of sections of the Reconstruction Act).
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limited the jurisdiction to genuine violations of the law of war.69 In
1866, for example, the Supreme Court granted a writ of habeas cor-
pus filed by a citizen of Indiana who had been convicted by a mili-
tary commission of, among other charges, inciting insurrection.‘*
The Court recognized the authority of military commissions under
the “laws and usages of war,” but held that a commission had no
jurisdiction in Indiana because “the Federal government was always
unopposed, and its courts always open to hear criminal accusations
and grievances.”"!

89 In 1865, a military commission convicted Captain Henry Wirtz, who was the
commandant of the prisoner of war camp at Andersonville, Georgia. Captain Wirtz
commanded one of the most notorious prisoner of war camps operated by either side
during the Civil War. The commission sentenced him to die for murder and conspiring
to maltreat federal prisoners of war while he served as the commandant of the prison
at Andersonville, Georgia. See Trial of Henry Wirtz, 1 THE Law oF WAR: A
DOCUMENTARY HISTORY 783-98 (LeonFriedman ed.,1971); Lewis L. Laska &James M.
Smith, Hell and the Devil: Andersonville and the Trial of Captain Henry M. Wirtz,
CSA, 1865, 68 MIL. L. Rev. 77 (1975).

70 Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866).0n 21 October 1864, Lamdin P.
Milligan faced trial by a military commission convened in Indianapolis, Indiana by
order of Brevet Major-General Hovey, the commander of the military district of
Indiana. The charges were preferred by a major of the Judge Advocate General’s
Corps, and consisted of numerous specifications grouped under the charges
“Conspiracy against the Government of the United States,” “Affording aid and com-
fort to rebels against the authority of the United States,” “Inciting insurrection,”
“Disloyal practices,” and ‘Violation of the Laws of War.” The military commission con-
victed him of all offenses and sentenced him to suffer death by hanging on Friday, 19
May 1865. 1d.

71 1d. at 121. The authorities were greatly afraid of an organization known as the
Sons of Liberty. The Judge Advocate General released a report which described the
Sons of Liberty as an organized, powerful group of conspirators who had been hired
by Confederate officials to destroy the North. The Judge Advocate General demonized
the group by saying that “Judea produced but one Judas Iscariot, but there has
arisen together in our land an entire brood of such traitors . . . all struggling with the
same reckless malignancy for the dismemberment of our Union.” JaMEs M.
McPHERsON. BATTLE CRY OF FREEDOM 782 (1988). In the case of one of Milligan’s co-
conspirators, the “Supreme Grand Commander of the Sons of Liberty,” the Supreme
Court held that neither the Constitution nor federal statutes granted a right to certio-
rari for review of military commissions. Ex parte Vallandigham, 28 F. Cas. 874
(C.C.S.D. Ohio 1863) (No. 16,816, cert. denied, 68 U.S1 Wall.) 243 (1863). But see
12 Op. Att’y Gen. 332 (1867) (opining that a prisoner arrested with a view towards
trial by military commission for violating his parole could have sought a writ of
habeas corpus from the Supreme Court if the district court had not released him prior
to trial). Unlike his compatriot, Milligan sought review of the denial of the writ of
habeas corpus by the commission, and the Supreme Court restated the limitations of
otherwise valid military commission jurisdiction

It will be borne in mind that this is not a question of the power to pro-
claim martial law, when war exists in a community and the courts ard
civil authorities are overthrown. Nor is it a question what rule a military
commander, at the head of his army, can impose on states in rebellion to
cripple their resources and quell the insurrection ... Martial law cannot
arise from a threatened invasion. The necessity must be actual and pre-
sent; the invasion real, such as effectively closes the courts and deposes
the civil administration.

Ex Parte Miiligan, 71 U.S. at 127.
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In apparent contrast, the Attorney General opined that a mili-
tary commission had jurisdiction to convict the co-conspirators
charged with assassinating President Lincoln.”2 However, the opin-
ion revolved around the Attorney General’s assessment that the con-
spirators were “public enemies’’who violated the laws of war rather
than civilian criminals in a time of peace.” Focusing on the wartime
context, the opinion disregarded the argument that the Washington,
D.C. courts were functioning because “[tlhe civil courts [had] no
more right to prevent the military, in time of war, from trying an
offender against the laws of war than they [had] a right to interfere
with and prevent a battle.”7¢

Thus, legal developments grounded the jurisdiction of military
tribunals firmly in the bedrock of the commander’s necessary right
to wage war. By extension, military courts have jurisdiction to
enforce the law in territory occupied pursuant to the conduct of war.
These are not arcane concepts. Warmaking authority provides the
linchpin to understanding the consistent case law regarding the
jurisdiction of military commissions over both civilians and enemy
forces who violate the laws of war.

For example, after the surprise attack on Pearl Harbor,
General Order Number 4 established the jurisdiction of a military
commission under martial law in Hawaii.”® Based on the wartime
nature of the offense, a military commission convicted Bernard
Kuehn on 21 February 1942 for conspiring with Japanese officialsto
betray the United States fleet four days before the attack of 7

The Justices unanimously recognized the legality of military commissions, but
three Justices dissented on the grounds that the lead opinion seemed to imply limits
to congressional authority to impose martial law. The Chief Justice wrote, ‘Where
peace exists, the law of peace must prevail. What we do maintain is, that when the
nation is involved in war . .. it is within the power of Congress to determine in what
states or districts such great and imminent public danger exists as justifies the
authorization of military tribunals ....” Id. at 140.

72 Military Commissions, 110p. Att’y Gen. 297 (1865) (1865 U.S. AG LEXIS *36).

73 Chomsky, supra note 57, at 67. On 14 April 1865, John Wilkes Booth murdered
President Abraham Lincoln. In a coordinated assault, another conspirator named
Lewis Powell had stabbed and seriously wounded the Secretary of State, William
Seward. Another conspirator was too afraid to shoot the Vice President, Andrew
Johnson. After mortally wounding the President, Booth leaped to the stage, broke his
leg, and escaped into the alley behind Ford’s theater. On 26 April 1865, Union cavalry
trapped John Wilkes Booth in a Virginia tobacco barn. Another accomplice, David
Herrold surrendered, but Booth resisted. The troopers set fire to the barn in an effort
to force Booth to surrender. A trooper shot Booth in the back of the head in the barn,
and he died whispering, “Tell my mother | died for my country ... | did what I
thought was best.” GEOFFREY C. WARD ETAL., THE CiviL WAR 383-393 (1990).

4+ Military Commissions, 110p. Att'y Gen. 297 (1865) (1865 U.S. AG LEXIS *30).
75 Green, supra note 55, at 833.
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December 1941.78 Even though the offenses occurred prior to the
actual onset of hostilities, the conspirators violated the laws of war,
and therefore were accountable to the military commission. In 1950,
the Supreme Court noted that “the jurisdiction of military authori-
ties, during and following hostilities, to punish those guilty of offens-
es against the laws of war is long-established.””” The Supreme Court
also held that military commissions in occupied Germany could exer-
cisejurisdiction over United States citizens and foreign civilians.”®

The Supreme Court has repeatedly recognized the “power of
the military to exercise jurisdiction over . .. enemy belligerents,
prisoners of war, or others charged with violating the laws of war.”?®
In Ex Parte Quirin, the Court sustained thejurisdiction of a military
commission which convicted German saboteurs who landed in the
United States to commit acts of war.8% The soldiers violated the law
of war by burying their German Marine Infantry uniforms immedi-
ately upon landing. The soldiers thereby became “unlawful combat-

6 |d. at 848. See also JAMES W. GARNER, II INTERNATIONAL Law AsD THE WORLD
WAaR 478-82 (1946) (describingthe fact that offenses against the lam of war may be
tried by military commission even though committed before the actual declaration of
martial law or the formal declaration of war).

77 Johnson v. Eisentrager, 339 U.S. 763, 786 (1950) (quoting Duncan v.
Kahananoku, 327 U.S. 304 (1945), and denying habeas corpus to Germans convicted
in China by an American military commission for war crimes committed after the
German surrender and prior to the Japanese surrender).Accord Devlin’s Case. 12 Op.
Att'y Gen. 128(1867) (opiningthat a military commission sitting in Washington had
no jurisdiction to try a citizen of the United States, not in the military service. for an
ordinary crime committed in New York). This holding should not be confused with
other cases which limit the jurisdiction of military tribunals over American civilians.
As the text points out, applying the proper authority under the law of war is the key to
clearly understanding the delineations of military jurisdiction. Accordingly, the hold-
ing in Reid v. Covert, 354 U.S. 1(1957), is not surprising. 10 U.S.C. $ 802 extends
courts-martial jurisdiction to “persons accompanying the force.” UCMJ. art.
2(a)(11)(1995). In Reid v. Covert, the Court ruled that military jurisdiction could not be
constitutionally applied to military dependents in time of peace. 354 U.S. at 35. See
also Kinsella v. Singleton, 361 U.S. 234 (1960); McElroy v. Guagliardio, 361 U.S. 281
(1960). The Supreme Court has never squarely faced the issue whether a commander
would presently have jurisdiction over American civilians who violate the law of war in
the vicinity of United States forces. A literal reading of Articles 18 and 21 of the
Uniform Code of Military Justice would appear to give the commander the option of
punishing those offenses in the forum of his choice, provided that the trial protected
the American’s constitutional rights as required by Reid v. Covert and Toth v. Quaries.

78 Madsen V. Kinsella, 343 U.S 341 (1952).See also United States v. Schultz. 4
C.M.R. 104, 114 (C.M.A.1952) (holdingthat the law of war gives an occupying force
both the power and duty to enforce law in occupied territory, and consequently affirm-
ing the conviction of an American citizen for negligent homicide committed in occu-
pied Japan}; Rose v. McNamara, 375 F.2d 924 (D.C. Cir. 1966), cert. denied 389 U.S.
856 (1967) (upholdinga tax evasion conviction by a military court in occupied
Okinawa); 2 L. OpPPENHEIM. INTERNATIONAL LAw 336-49 (H. Lauterpacht ed. 8th ed..
1969) (discussingthe rights and duties of an occupying force).

79 Duncan v. Kahanamoku, 327 U.S. 304, 312 (1945).

8 In re Yamashita, 327 U.S. 1(1946).See also FM 27-10, supra note 4,para. 74

(statingthat soldiers lose their right to treatment as prisoners of war when they
remove their uniforms to fight in civilian clothes).
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ants .. .subject to trial and punishment by military commission for
acts which render their belligerency unlawful.”8! Using the same
constitutional analysis, the Supreme Court sustained the jurisdic-
tion of either courts-martial or military commissions to punish
General Tomoyuki Yamashita for 123 separate atrocities committed
by soldiers under his command in the Philippines.52

Therefore, the entire scope of history and American jurispru-
dence compel the conclusion that Article 21 grants jurisdiction only
over violations of the international laws of war. The text of Article 21
leads to the same conclusion. A well intentioned contrary view would
confuse parties attempting to define their rights and duties under
international law. As the Attorney General wrote in 1865, “Congress
has power to define, not to make the laws of nations.”3 Accordingly,
in military operations where the codified laws of war are not in force,
Article 21 does not convey military jurisdiction in itspresent form.

B. Jurisdiction of Courts-Martial

Article 18 of the UCMJ conveys general courts-martial jurisdic-
tion over “any person who by the law of war is subject to trial by a
military tribunal” and it allows “any punishment permitted by the
law of war.”84 Congress added explicit courts-martial jurisdiction
over persons who violate the law of war in the 1916 revision to the
Articles of War.85 The language of Article 18 mirrors that of Article

81 Yamashita, 327 U.S. at 48. Seven of the eight soldiers were born in Germany
while one was a United States citizen. All eight lived in the United States, and
returned to Germany between 1933 and 1941.1d. at 20. After the declaration of war
between Germany and the United States, the Germans trained them in the use of
explosives and other sabotage techniques. Four soldiers landed at Amagansett Beach,
New York on 13June 1942, and the other four landed at Ponte Vedra Beach, Florida
four days later. The four in New York buried their uniforms, fuses, incendiary devices,
and timing mechanisms, and went to New York City in civilian clothes. The four in
Florida did likewise, but went to Jacksonville, Florida. The Federal Bureau of
Investigation eventually captured all eight either in New York or Chicago.

82 Yamashita, 327 US. at 66.

83 Military Commissions, 11 Op. Att’y Gen. 297 (1865)(1865U.S. AG LEXIS *2).

84 10U.S.C. § 818(1995). Implementing this statutory authority, Rule for Courts-
Martial 1003(b)(12) provides that, “[iln cases tried under the law of war, a general
court-martial may adjudge any punishment not prohibited by the law of war.” See
MCM, supra note 44, R.C.M. 1003(b)(12); Civilians Convention, supra note 4, art. 68
(providing some limits to the discretion of military tribunals to adjudge punishments
under the law of war). Rule for Court Martial 201 recognizes the dual jurisdictional
grounds over violations of the law of war as well as offenses in violation of civil
statutes when an occupying force declares martial law. See aiso Civilians Convention,
supra note 4, arts. 4, 64, 66 (outlining the basis for declaring martial law and enforc-
ing civil laws as an occupying power).

85 Article 2 of the Articles of War defined the class of “persons subject to military
law.” 39 Stat. 787, art. 2 (1916). In its 1916 form, Article 2 included some persons who,
by the law of war, were prior to 1916 triable under the common law of war at military
commissions. The 1916 version of Article 2 conveyed court-martial jurisdiction over
“all retainers to the camp and all persons accompanying or serving with the armies of
the United States without the territorialjurisdiction of the United States.”Id.
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21, and the operational jurisdiction of general courts-martial is simi-
larly restricted.

Although Congress has constitutional authority to punish vio-
lations of international law,®® exercising that prerogative does not
change their character as offenses against international law.
Congress simply has discretion to specify a domestic forum to try a
case originating under and defined by international law. For exam-
ple, early in United States history, courts-martial tried Captain
Nathan Hale®7 and Major AndreSS for spying. In 1780, Congress
passed a resolution calling for a special court-martial against
Joshua Hett Smith on the charge of complicity with Benedict
Arnold’s treason.89

Article 21 states that military commissions and general courts-
martial enjoy concurrent jurisdiction over persons who violate the
laws of war. Accordingly, the commander cannot convene a general
court-martial to try a person who has not violated the “law of war.”9¢

86 See supra note 38 and accompanying text.
87 Green, supra note 55, at 832.

88 1d. at 833.
89 1d.

% By analogy, Article 2(a)(10) of the UCMJ allows jurisdiction over persons serv-
ing with or accompanying the force in the field “in time of war.” 10 U.S.C. § 802
(1995). Rule for Court-Martial 103(19) defines “Time of War” as a period declared by
Congress or supported by the factual determination by the President that the exis-
tence of hostilities warrants a finding that a time of war exists for purposes of the
manual. MCM, supra note 44, R.C.M. 103(19). “Time of War” affects six punitive arti-
cles of the UCMJ. See 10 U.S.C. §§ 901, 905, 906 (which define offenses that can occur
only in time of war) and 10 U.S.C. §§ 885, 890, 913 (which are capital offenses in time
of war). The legislative history of the UCMJ indicates that Congress considered “Time
of War” to mean “aformal state of war.”Hearings on H.R. 2498 Before a Subcomm. of
the House of Comm. on Armed Services, 81st Cong., 1st Sess. 1228-1229(1949). The
United States Court of Military Appeals (recently redesignated as the Court of
Appeals for the Armed Forces) examined the following circumstances among other to
determine whether a time of war exists: the nature of the conflict, i.e., “armed hostili-
ties against an organized enemy.” United Statesv. Shell, 23 C.M.R. 110, 114 (C.M.A.
1957);the movement to and numbers of United States forces in the area; the casual-
ties involved and the sacrifices required; the number of active duty personnel; legisla-
tion by Congress recognizing or providing for the hostilities; the amount of expendi-
tures in the war effort. See United States v. Bancroft, 11 C.M.R. 5 (C.M.A. 1957);
United States v. Anderson, 38 C.M.R.386 (C.M.A. 1968); Carnahan, The Law of War
inthe United States Court of Military Appeals, 22 A.F. L. Rev. 120 (1980-1981.

The Fiscal Year 1996 Department of Defense Authorization Act requires the
Secretary of Defense and the Attorney General to appoint an advisory panel to review
and make recommendations on jurisdiction over civilians accompanying the force.
The panel must review historical experiences and current practices concerning the
employment, training, discipline. and functions of civilians accompanying armed
forces in the field. The panel must make recommendations regarding court-martial
jurisdiction over civilians accompanying armed forces in the field during time of
armed conflict not involving a declared war by Congress, to include revisions to exist-
ing Article III courts, or the establishment of Article | courts to exercise jurisdiction
over such persons. National Defense Authorization Act For Fiscal Year 1996, Pub. L.
No. 104-106,§ 1151,110 Stat. 186 (Feb. 10,1996).
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The United States policy requires American soldiers to obey the laws
of war during all deployments, but the United States conducts many
military operations which are not governed by the codified laws of
war. Part III describes the ways in which expanded jurisdiction over
violations of humanitarian law by foreign nationals could assist
operational commanders.

IT1. Jurisdiction as a Force Multiplier

The Cold War created a culture of intense but disciplined inter-
national tension.?! Nations recognized that decisions to use force
carried grave consequences, and those nations made carefully mea-
sured decisions regarding escalation within conflicts.?2 In spite of
external political constraints, over forty million people have lost
their lives during more than one hundred conflicts since the end of
World War I1.98 Despite its authority on paper,®4 279 Security

91 Edward N. Luttwak, Toward Post-Heroic Warfare, 74 ForeicN AFF. 109, 110
(May-June 1995). Now that the Cold War no longer suppresses “hot wars,” the entire
culture of disciplined restraint in the use of force is in dissolution. Except for Irag’s
wars, the consequences have chiefly been manifest within the territories that had
been Soviet, as well as Yugoslav. The protracted warfare, catastrophic destruction,
and profuse atrocities of eastern Moldavia, the three Caucasus republics, parts of
Central Asia, and lately Chechnya, Croatia, and Bosnia have angered many
Americans. Aggression and willful escalation remain unpunished. The victors on the
battlefield remain in possession of their gains, while the defeated are abandoned to
their own devices. It was not so during the Cold War when most antagonists had a
superpower patron with its own reasons to control them, victors had their guns whit-
tled down by superpower compacts, and the defeated were often assisted by whichev-
er superpower was not aligned with the victor. Id.

92 1d. at 111.

93 This is the estimated worldwide total number of persons killed in the 125 wars
since 1945. Abraham J. Gassama, World Order in the Post Cold-War Era: The
Relevance and Role of the United Nations After Fifty Ears, 20 BRook. J. INT'L L. 255,
260 .16 (1994).

% Under the provisions for the peaceful settlement of disputes outlined in
Chapter VI, the Security Council can “call upon” parties to pursue peaceful solutions
or “recommend” such terms of settlement as it may consider appropriate. U.N.
Charter, arts. 33-38. See generally GERHARD VON GL&HN, LAw AMONG NATIONS: AN
INTRODUCTION TO PUBLIC INTERNATIONAL LaAw 594-635 (6th ed. 1992). In contrast,
Chapter VII gives the Security Council very broad latitude to respond to “threats to
the peace, breaches of the peace, and acts of aggression.” U.N. CHARTER, art. 39. The
framers of the Charter “conferred upon the Security Council, in the provisions of
Chapter VII, a very broad competence to make such determinations and to decide
upon the steps necessary to bring about international peace and security.” Myres S.
McDougal & W. Michael Reisman, Rhodesia and the United Nations: The Lawfulness
of International Concern, 62 AM. J. INT’L. L. 1, 6 (1968).

The Security Council does not have any power to compel states under Chapter VI.
The framers rejected a clause which would have allowed the Security Council to
impose a solution on parties where a failure to reach a settlement could be interpret-
ed as a threat to the peace. LELAND M. GoobpricH ET AL, CHARTER OF THE UNITED
NATIONS 257-59 (1969). The framers also rejected a provision which would have
explicitly linked Chapter VI actions with Chapter VII enforcement actions. Id. at 258.



24 MILITARY LAW REVIEW [Vol. 153

Council vetoes prevented the United Nations from limiting most of
those conflicts.?> In the wake of the Cold War, the Secretary General
promised that the “immense ideological barrier that for decades
gave rise to distrust and hostility ha[d] collapsed.”?®

President Bush spoke about a “New World Order” based on the
triumph of American democratic values.%” He pledged to “accept the
responsibilities necessary for a vigorous and effective United
Nations.”® The United Nations appeared on the brink of realizing the
drafter’s intent to maintain a safer, more peaceful world via collective
security.?? The President of Russia declared that “Russia will make
use of the effective role of the United Nations and Security Council.”100

As the Cold War ended, however, latent conflicts around the
world exploded. States fragmented into zones of hostility, which
resembled the anarchy of the pre-nation state system.!91 Simmering
ethnic rivalries boiled into open conflict without restrictions of law
or propriety.192 One scholar noted, “If there is a single power the

% The United Nations Secretary General estimated in an oft-quoted figure that
over 100 conflicts left some 20 million dead. An Agenda for Peace: Preventive
Diplomacy, Peacemaking and Peace-Keeping: Report of the Secretary General
Pursuant to the Statement Adopted &y the Summit Meeting of the Security Council on
31 January 1992, U.N. GAOR, 47th Sess.,Agenda Item 10. T 8, U.N. Doc. A/47/277
$/24111 (1992)(hereinafter Agenda for Peace].

% Id. 1 2.

97 George W. Bush, Toward a New World Order, 1 DEP‘T OF STATE DISPATCH 491
(1990) (outliningAmerican expectations of the new international framework before a
joint session of Congress);Anthony Clark Arend, Symposium: The United Nations
and the Neu: World Order, 81 Geo. L.J.491,492-93(1993).

% Summit at the U.N.,, N.Y. TiMEs, Feb. 1, 1992, at A5; Frank J. Murray, Bush
Offers U.N.Army Everything But Troops, WasH. TiMEs, Sept. 22. 1992.at A3.

99 See Secretary of State, Report to the President on the Results of the San
Francisco Conference 87, 79th Cong., 1stSess.(Comm. Print 1945).

100 Julianne Peck, Note, The U.N. and the Laws of War: How Can the World’s
Peacekeepers be Held Accountable?,21 SyRACUSE J. INT’L L. & Cowm. 283, 288-89 (1995).

101 Ethnic Conflict, supra note 5, at 31. The example of Chechnya, like Bosnia, is
only one of many pointing to a regression in the conduct of war to some more bloody
ruthless era. Professor Martin van Creveld of the Hebrew University in Jerusalem
remarked that this is “a world of small statelets, of warlords with shifting loyalties
and wars without major setpiece clashes. The people fighting them are not just sol-
diers either, but civilians too. That is why there is no distinction between combatants
and noncombatants.” Marcus Warren, International Peace and Gooduwiil: Almost, THE
Sun. TELEGRAPH LTD., Dec. 24, 1995, at 14.

In May 1993, President Clinton began to doubt the policy of using airstrikes to
assist the Muslim-led Bosnian government. He read a book called “Balkan Ghosts” by
Robert D. Kaplan which suggested that the ethnic hatreds in the Balkans were so
deeply rooted that there is little America could do. Michael Dobbs, Bosnia Crystallizes
U.S. Post-Cold War Role; As Two Administrations Wavered, the Need for U.S. Leadership
Became Clear, WasH. POST Dec. 3, 1995, at Al. Aside from Bosnia-Herzegovina, the fol-
lowing nations suffer from ethnic strife: Spain, Britain, Germany, Romania. Russia,
Moldova, Georgia, Azerbaijan, Turkey, Iraq, Israel, Algeria. Egypt, Sudan, Mauritania,
Mali, Chad, Somalia, Senegal, Liberia, Togo, Nigeria, Uganda, Rwanda, Burundi.
Kenya, Zaire, Angola, South Africa, Tajikistan, Afghanistan, Pakistan. India. Bhutan,
Sri Lanka, Bangladesh, Myanmar, The People’s Republic of China, Cambodia,
Indonesia, Papua New Guinea, Fiji, Guatemala, Colombia, Peru, and Brazil. Lawrence
I. Rothstein, Note, Protecting the New World Order: Is It Time to Create a United Nations
Army?,14N.Y. L. ScH. J. INT'L & Comp. L. 107, 112n.35 (1993).
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West underestimates, it is the power of collective hatred.”103
Inequitable distributions of wealth compounded ethnic tensions to
create humanitarian disasters that required military responses in
Somalial®4 and Rwanda.l%5 Criminal organizations also penetrated
formal governmental structures to promote lawlessness.196 The com-
bination of these trends and others107 transformed international pol-
itics and confronted United States policymakers with complex secu-
rity challenges.

The rapid expansion of the United Nations role in world affairs
was the most immediate result of the collapse of Communism.
During its first thirty years, the United Nations launched thirteen
peacekeeping operations.198 During the Cold War, United Nations
peacekeeping required the consent of the parties, financing by each

108 Ralph Peters, The Culture of Future Conflict, PARAMETERS 18,25 (Winter
1995-96).

104 5 C. Res. 794, U.N. SCOR, 47th Sess., 3145th mtg. at 63, U.N. Doc.
S/RES/794 (1992) [hereinafter S.C. Res. 7941. See also Mort Rosenblum, Somalia
Famine Avoidable, Aid Workers Say, L.A. Times, Oct. 4, 1992, at A16; Elizabeth
Kurylo, Aid Mission to Somalia Marks “New Chapter” U.N. Chief Says, ATLANTA J. &
Const, Dec. 5, 1992, at A9. In a symptom of the current problems facing policy mak-
ers, some commentators suggest that the United States responded only after seeing
images of starving Somali children on television sets. See, e.g., Don’t Forsake
Somalia, N.Y. TiMEs, Nov. 4, 1992, at A30.

105 S.C. Res. 846, U.N. SCOR, 48th Sess., 3244th mtg., U.N. Doc. S/RES/846
(1993) (establishing United Nations Observer Mission Uganda-Rwanda (UNOMUR)):
S.C. Res. 955, U.N. SCOR, 49th Sess. 3453d mtg., U.N. Doc. S/RES/955 (1994),
reprinted in 33 I.L.M. 1598 (1994) (establishing an international tribunal for the pros-
ecution of war crimes committed in Rwanda, and adopting the Statute of the Tribunal
which is attached as an Annex to the Security Council Resolution) [hereinafter
Rwanda Statute]. See also Robert M. Press, Surviving Tutsis Tell the Story of
Massacres by Hutu Militias, THE CHRIST. Sc1. MoN., Aug. 1, 1994, at 9. At the time of
this writing, the ethnic tensions between the Hutus and Tutsis in Rwanda are still
causing tremendous human suffering and tragedy. Donatelli Lorch, At Edgy Border,
Rwanda Army Kills 100 Hutu, N.Y. TiMes INTL, Sept. 14, 1995, at A14. The clashes
between Tutsis and Hutus are currently threatening the stability of Burundi. Letter
dated 3 January 1996 from the Secretary General Addressed to the President of the
Security Council, U.N. Doc. Si199618 (Jan. 5, 1996) (reporting the results of the
Presidential Commission in Burundi which reported among other findings that “the
ethnic polarization in the country is intensifying”).

108 peters, supra note 103, at 21.

107 Cyclical trends at work since the end of the Cold War include the violence
that accompanies the failure of empires and states, economic scarcity, environmental
degradation, epidemics, mass migrations caused by war and famine, and ethnic
cleansing. Historically unique trends contributing to the security challenges include
global transportation, real-time media images with worldwide coverage, communica-
tions technology, proliferation of military technology, pollution, industrialization, and
the potential scope of environmental damage caused by population growth. These
trends are capable of producing synergistic effects that fast forward systematic col-
lapse in the Third World. Stoft & Guertner, supra note 5, at 31,

108 Thomas G. Weiss, New Challenges for UN Military Operation: Implementing
an Agenda for Peace, WasH. Q. 53 (Winter 1993). See Reform of United Nations
Peacekeeping Operations, S. Rep. No. 43, 103d. Cong., 1st Sess., at vii (1993) (alsonot-
ing the skyrocketing cost of United Nations operations from $364 million in 1988 to
nearly $4 billion in 1995).
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member state, and minimal use of force.l%® Since 1988, the United
Nations has established thirteen new operations while continuing
most of the old operations.!10 At the same time, United Nations
operations became much more complex due to such factors as the
increase in refugees, the paralysis of governing institutions, and the
intertwined efforts of humanitarian agencies.!!! As a result, United
Nations forces operate in chaotic and lawless environments against
militias and armed civilians who have little or no discipline with
fluid chains of command.112

The changes in the world dramatically affected the United
States military. On the one hand, President Clinton declared, “If the
United States does not lead, the job will not be done.”’13 United
Nations operations became an integral part of United States securi-
ty policy.114 Despite rising operational requirements, Congress
decreased defense spending to reap a promised “peace dividend.”11%
By 1994, the United States spent less on defense as a percent of
gross domestic product than at any time since 1941.116 American
forces declined in number from nearly 2.2 million personnel in 1990
to 1.5 million by 1995.117

109 Agenda for Peace, supra note 95, 1 20. Peacekeeping is a U.N. invention. It
was not specifically defined in the charter but evolved as a noncoercive instrument of
conflict control at a time when Cold War constraints prevented the Security Council
from taking the more forceful steps permitted by the charter. Boutros-Boutros Ghali,
Empowering the United Nations, 71 FOReIGN AFF. 89 (Winter 1992-93).

1o Supplement to An Agenda for Peace: Position Paper of the Secretary-General
on the Occasion of the Fiftieth Anniversary of the United Nations, U.N. GAOR, 50th
Sess., U.N. Doc. A/50/60 S/1995/1, % 11(1995) [hereinafter Agenda for Peace II).

11 1d. 11 12, 13,16, 20.

M2 1d. % 13. United States forces involved in peace operations may not encounter
large, professional armies or even organized groups responding to a chain of com-
mand. Instead, they will likely have to deal with “loosely organized groups of irregu-
lars, terrorists, or other conflicting segments of a population as predominant forces.
These elements will attempt to capitalize on perceptions of disenfranchisement or dis-
affection within the population. Criminal syndicates may also be involved.” FM 100-
23, supra note 16,at v.

13 John F. Harris, Clinton Likely to Stress Faith in U.N.; Some Say Foreign Policy
Realities Have Tempered President’s Idealism, WasH. Post, Oct. 22, 1995, ai A25.

114 gee Madeline K. Albright, Statement Before the Senate Foreign Relations
Committee (Oct. 20, 1993), 4 DEP'T OoF STATE DISPATCH 789, 792 (Nov. 15, 1993);
William J. Perry, Military Assistance, 17 DISAM J. 50, 51 (Summer 1995)
(“Multilateral peacekeeping is an essential element of U.S. strategy for promoting
peace abroad. It allows the United States to share its security responsibilities and
burdens with others. The number of situations requiring peacekeeping operations has
risen dramatically. . . and can be expected to increase further in the years ahead.”).

15 Dobbs, supra note 102,atAl.

148 HR. Rer. No. 562, 103d Cong., 2d Sess.,at 3 (1994)(showinga steady decline
in funding beginning in 1966, to the point that 1995 defense appropriations represent
only 3.84 of the gross domestic product). By contrast, the spending for the woefully
unprepared, ill-equipped force prior to Korea remained at 5% of the gross domestic
product in 1949.1d.

17 |d.
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However, following United States policy interests, United
States forces deployed more often on a wider variety of missions.
During 1995, the Army had a daily average of 22,200 soldiers
deployed to more than seventy countries.!18 The increased tempo of
deployments consumed larger chunks of the declining defense bud-
get. The Department of Defense estimates that the operations in
Haiti cost nearly $1.5 billion in unbudgeted expenses through the
end of 1995.119 During the same period, the United States share of
the world’s gross domestic product declined to only twenty percent,
about equal to the level in 1870.120

United States policy objectives thus rely more on the use of
military power even as that power shrinks. The model of an “expedi-
tionary West” drives United States military deployments as policy
makers apply limited resources to advance American interests
abroad.12! In summary, American commanders must now accom-

18 General Dennis J. Reimer, Where We’ve Been . . . Where We’re Headed:

Maintaining a Solid Framework While Building for the Future, in ASSOCIATION OF THE
UNITED STATES ARMY, 1995-96 GREENBOOK 21, 23 (1995) (outlining the Army Chief of
Staffs vision for the continued development of an Army “changingto meet the chal-
lenges of today ...tomorrow ...and the 21st century).

19 Implementation and Costs of U.S. Policy in Haiti: Hearing Before the
Subcomm. on Western Hemisphere and Peace Corps Affairs of the Comm. on For.
Relations, 104th Cong., 1st Sess. 25 (Mar. 9, 1995) (statement of Mr. John Deutch,
Deputy Secretary of Defense). Mr. Deutch predicted that the funding shortfall would
have “devastating results” if not corrected, and that “[oJur forces will not be able to
respond as quickly, endure as long or fight at the level of excellence to which our
Nation is accustomed without the timely passing of the supplemental appropriations
bill.” Id. at 73.

In comparison, operations in Somalia cost the Department of Defense nearly $885
million in unplanned expenditures. Peace Operations, Cost of Department of Defense
Operations in Somalia, March 1994, GAO/NSIAD-94-88, at 3 (Mar. 1994). Faced with
the costs of sustaining operations in Bosnia, the Army decided to eliminate the
Armored Gun System after spending more than $260 million over 15years in devel-
opment expenses. As a result of canceling the planned system, the 82d Airborne will
retain its 30 year old weapons systems until they can no longer function. As a result
of operations in Bosnia, the only airborne division in the active United States Army
will be forced to deploy on future operations with no deployable armored systems.
Sean D. Naylor, Army Trades Off AGS System for Cash /Kills Plan to Beef Up Quick
Reaction Force to Pay Personnel Bills, ARmy TIMES, Feb. 5, 1996; Pat Trowell,
CONGRESSIONAL QUARTERLY INC., Jan. 4, 1996 (reporting plans for Department of
Defense rescissions in the Fiscal Year 1996 budget to pay for the Bosnia deployment,
totaling around $1.6 billion, and including $150.4 million for the canceled purchase of
six F-16 jets, $357.1million Navy funds, and $275 million Army funds to cancel mod-
ernization of 20 helicopters).

The Department of Defense has budgeted more than $1 billion from Fiscal Year
1997 funds for peace operations currently ongoing in Bosnia and Southwest Asia.
Secretary of Defense William J. Perry, DOD News Briefing, (Mar. 4, 1996) (available
at http://mw.dtic.dla.mil/defenselin!dnenMar96/t030496-tper0304.html).

120 Michael Dobbs, Who Won the War?For the Allies, the Price of Victery is Still
Steeg, WaAsH. PoST, May 7, 1995, at C1.

! Peters, supra note 103, at 25. After reviewing United States policy regarding
peace operations, President Clinton signed Presidential Decision Directive 25 on 3
May 1994, The Clinton Administration’s Policy on Reforming Multilateral Peace
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plish more missions, with fewer funds, in more difficult operational
settings, against less defined enemy forces, with shifting objectives,
and with fewer personnel.

During international armed conflicts, commanders have discre-
tion to prosecute persons who commit war crimes. Coalition states,
for example, could have prosecuted Saddam Hussein for his war
crimes.1?2 |n contrast, commanders conducting peace operations!23
must balance a concern for human rights with a pragmatic concern

Operations (May 1994), reprinted in 33 I.L.M. 795 (1994) [hereinafter PDD-25]. See
also United States Department of Defense Statement on Peacekeeping, reprinted in
33 I.L.M. 814 (1994) (discussingthe focus of the new policy and in particular the
desire to ensure that conflicts do not spread and to oppose violations of international
and human rights law). The PDD-25 outlined the template the President proposed to
use prior to committing United States forces to multilateral peace operations. The
directive proposed six areas of desirable reform for the United Nations. The “U.S.
must be able to fight and win wars, unilaterally whenever necessary.“ Id. The PDD-25
commits United States forces to peace operations “to promote peace and stability*
even in conflicts which do not “directly threaten American interests.” Id. For the first
time in American policy, the PDD-25 also defined the scope of peace operations as
encompassing “the entire spectrum of activities from traditional peacekeeping to
peace enforcement aimed at defusing and resolving international conflicts.” Id. The
six proposals for reform are:

(1) Making disciplined and coherent choices about which operations to

support;

(2) Reducing United States costs for United Nations peace operations;

(3) Defining clearly our policy regarding the command and control of

American military forces in United Nations operations;

(4) Reforming and improving the United Nations’ capability to manage

peace operations:

(5) Improving the way that the United States government manages and
funds peace operations; and

(6) Creating better forms of cooperation between the Executive, the
Congress. and the American public on peace Operations.

The PDD-25 also describes a three-tiered set of criteria for weighing when the United
States will vote to support peace operations, when American forces will participate in
United Nations or other peace operations, and when American forces will participate
in operations likely to involve combat.

122" Thomas R. Kleinberger, The Iragi Conflict: An Assessment of Possible War
Crimes and the Call for Adoption ofan International Criminal Code and Permanent
International Tribunal, 14 N.Y. L. ScH.J. INT'L & Comp. L. 69 (1993); W. Hays Parks.
The GulfWar: A Practitioner4 View, 10 Dick. J. INT'L L. 393 (1992);Kenneth C.
Randall, Universal Jurisdiction Under International Law, 66 TEX. L. REv. 785 (1988);
DeP’T OF DEFENSE. UNITED STATES DEPARTMENT OF DEFENSE REPORT TO CONGRESS 0S
THE CONDUCT OF THE PERSIAN GULF WAR-APPENDIX ON THE ROLE OF THE Law OF WaR,
reprinted in 311.L.M.612 (1992).

123 The term “peace operations” is a comprehensive term that covers a wide range
of activities. Peace operations create and sustain the conditions necessary for peace to
flourish, Peace operations comprise three types of activities: support to diplomacy
(peacemaking, peacebuilding, and preventive diplomacy); peacekeeping; and peace
enforcement. Peace operations include traditional peacekeeping as well as peace
enforcement activities. such as the protection of humanitarian assistance, establish-
ment of order and stability. enforcement of sanctions, guarantee and denial of move-
ment, establishment of protected zones, and forcible separation of belligerents. FM 100-
23, supra note 16. at iv. See also THE JOINT CHIEFS OF STAFF, JoIsT PuB 3-07.3, JOINT
TacTIcs, TECHNIQUES. AND PROCEDURES FOR PEACEKEEPING OPERATIONS (29 Apr. 1994).
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for accomplishing the military mission. During peace operations, the
military mission complements the nearly simultaneous diplomatic,
economic, informational, or humanitarian efforts.124 In these opera-
tions, prosecuting violations of international law in military courts
could protect human rights while supporting the military mission in
several ways.

First, prosecution may directly serve to accomplish the mis-
sion. In response to the murders of Pakistani peacekeepers in
Somalia, the United Nations Security Council passed Resolution 837
on 6 June 1993. The Resolution authorized United Nations forces to
“take all necessary measures against all those responsible for the
armed attacks including to secure the investigation of their actions
and their arrest and detention for prosecution.”125

On 30 August 1993, United States forces began a campaign to
capture the Somali Warlord Mohammed Farrah Aidid.126 A
Pentagon spokeswoman explained that “[tThis is not a campaign to
go after one man. It’s an effort to improve the overall situation in
Mogadishu.”?27 Violent protests on Aidid’s behalf hindered opera-
tions. On 9 September 1993, American gunships killed over 100
Somalis by firing into a crowd that was attacking American and
Pakistani troops. After several more unsuccessful efforts to capture
Aidid, United States Army Rangers captured Osman Ato, the
Warlord’s chief financial backer.128

Ato’s arrest was “a significant milestone” because he was a “key
individual in Aidid‘s militia.”?2% In New York, the Secretary General
responded, ‘We must have the staying power to see the operation to
its end. If the forces of chaos and corruption conclude that the United
Nations is short of breath, they will prevail simply by waiting for the
world to turn its attention elsewhere.”130 Pursuant to Resolution 837,
United Nations forces took custody of Ato.131

124 FM 100-23,supra note 16,at 16.

125 35.C. Res. 837, U.N. SCOR, 48th Sess., 3229th mtg., 1 5, U.N. Doc. S/RES/837
(1993) (expressing grave alarm at the premeditated attacks apparently directed by
the United Somali Congress) [hereinafter S.C. Res. 837].

126 Ppatrick J. Sloyan, Hunting Down Aidid; Why Clinton Changed His Mind,
NEwsDay, Dec. 6. 1993, at A1, Unless otherwise noted, all information in this para-
graph comes from this source.

127 |d.

128 Keith B. Richburg & Julia Preston, U.S. Rangers Capture Somali Warlord’s
Aide: 3 U.N. Troops Killed, WasH. PosT, Sept. 22, 1993, at A25.

129 |d.

130 |d.

131 United Nations officials denied Ato the right to see an attorney by claiming
that he had not been charged. United Nations spokesmen argued that Resolution 837
gave them the power to detain anyone for any period of time who was suspected of
“militia activities” or of complicity in the 5 June 1993 ambush which killed 24
Pakistani peacekeepers. Keith B. Richburg, Somalis’ Imprisonment Poses Questions
About U.N.Role, WASH.PosT, Nov. 7,1993, at A45.
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In truth, the United Nations was unprepared to prosecute per-
sons captured under the authority of Resolution 837.132 Despite the
bloodshed and sacrifice of many brave men,!33 the United Nations
released Ato and all other Somalis after four months of confinement.
As of this writing, battles between supporters loyal to Ato and
Farrah Aidid are costing Somali lives and threatening to keep
Somalia mired in political chaos for the foreseeable future.134
Prosecution in an American military tribunal would have furthered
the mission, saved both Somali and American lives, and potentially
helped restore long-term order to Somalia.

The arrest of Osman Ato was an unusual situation in which the
defined mission included avenging crimes against international
peacekeepers. The present situation of forces deployed on Operation
Joint Endeavor in Bosnia-Herzegovina offers a haunting parallel.
United States commanders have focused on the specific tasks
required under the Dayton Accords and declined to aggressively
seek out indicted war criminals.135 North Atlantic Treaty
Organization forces will face tremendous pressure to expand their
mission to include the arrest of indicted war criminals and the
investigation of other offenses.136 To date, the Tribunal for the
Former Yugoslavia has not completed one trial in almost three years
of existence.137 The interests of justice, and the very stability of
Bosnia, may compel American military courts to prosecute violations
of humanitarian law to make the operational mission succeed.

Finally, the commander always bears an absolute responsibili-
ty for protecting his force. An overemphasis on firepower may be

132 Interview with Major Charles Pede (Jan.23, 1996). Major Pede served as the
Chief of Justice deployed to Somalia with elements of the 10th Mountain Division.

133 See supra note 3 and accompanying text.

134 Stephen Buckley, Somalis Are Not Starving, Nor Are They Coalescing, WASH.
PosT, Oct. 21, 1995,at A18.

135 Joint Endeavor Fact Sheet No. 004-B, (7 Dec. 1995) (detailing various aspects
of the IFOR (Implementation Force) mission to “create a stable environment for the
civil aspects to proceed.” The IFOR mission is to protect the force by ensuring self-
defense and freedom of movement, enforce required withdrawal of force to respective
territories, establish and man a zone of separation, enforce the cessation of hostilities,
and to provide a secure environment which permits conduct of civil peace implemen-
tation functions) (available at http:/www.dtic.dla.mil/bosnia/fs/bos-004.html).

1386 Rick Atkinson, U.S. Cautious on Opening Roads to Area of Reported
Massacres, WasH. PosT, Jan. 3, 1996, at A17; David Rohde, U.S. May Be Mired in
Bosnia by Aiding War Crime Probes, CHrisT. Sc1. MoN., Jan. 17, 1996, at 6; Christine
Spolar, NATO Album of Bosnia’s Most-Wanted, WasH. PosT, Feb. 20, 1996, at A7
(describing the poster issued to help NATO’s 60,000 troops identify and detain 51
indicted war criminals).

137 Note by the Secretary General, Report of the International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law in the Territory of the Former Yugoslavia since 1991, 50th Sess.,
U.N. Doc. S/1995/728, 1 6 (containing the second annual report of the International
Tribunal).
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counterproductive. Winfield Scott’s war courts conserved American
manpower by producing an unprecedented degree of stability and
order in Mexico.138 United States forces deployed in a foreign envi-
ronment must constantly measure their efforts against the mile-
stones that best indicate success.13° Each operational decision should
accordingly mirror that course of action which best achieves the
desired endstate for the operation. On the other hand, allowing the
criminals to seize the initiative endangers the stated objectives and
may increase operational costs in blood and treasure.14? Prosecutions
of foreign nationals could help protect vulnerable forces by improving
the political and cultural climate of the host nation.

The consent of the parties to peace operations is another funda-
mental variable affecting force protection and defining the nature of
the operation.141 In peace operations, the commander must remain
aware of the changing dynamics between opposing forces, politicians,
and allied forces. Loss of consent may lead to an uncontrolled escala-
tion of violence. Societal violence, in turn, endangers American
armed forces and may threaten operational objectives. Prosecuting
foreign nationals must be a considered policy decision because trials
require the United States to abandon a pretense of absolute neutrali-
ty. Trials in military forums could improve the environment, but they
also could have adverse short term effects. The commander must con-
sider the likely impacts of prosecution in light of the overall political
objective and the cooperation required to achieve that objective. As a
corollary, the commander should initiate prosecution of foreign
nationals only after coordination with the civilian leadership respon-
sible for the foreign policy of the United States.

In light of these factors, there will be some cases where the
only rational military and humanitarian course is to prosecute the
criminal. Criminals should not remain unpunished simply because
they commit crimes during an operation other than war. As the
United Nations learned in Somalia,!42 in Cambodia,!43 and most

188 See supra notes 55-61 and accompanying text; K. JACK BAUER, THE MEXICAN
WAR 1846-1848, at 327 (1974) (describing the birth of a movement for Mexican incor-
poration into the United States, or at least the assumption of control by Scott within
the entire country).

139 KENNETH ALLARD, SOMALIA OPERATIONS: LESSONS LEARNED 32 (1995).

140 Chester A. Crocker, The Lessons of Somalia: Not Everything Went Wrong, 74
FOREIGN AFF. 2 (May-June 1995).

141 FM 100-23, supra note 16, at 13.

142 See infra notes 125-34 and accompanying text.

143 After the Cambodian government took little action on murders and numerous
acts of political intimidation during October and November 1992, United Nations
Transition Authority Cambodia (UNTAC), officials argued for the creation of a Special
Prosecutor’s Office. The special office was innovative, and the requirement had not
been obvious during the planning phase of the mission. The United Nations formed
the Special Prosecutor’s Office ten months into the operation, and two full months
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recently in Bosnia, criminals will remain unpunished unless the
mechanism for prosecution is ready. Section IV examines the legal
authorities that will allow Congress to amend the UCMJ to empow-
er commanders to prosecute continuum crimes.

IV. The Legal Authorities for Expanded Jurisdiction

A. Multilateral Treaty Rights

1. The Crime of Genocide—Any state violates international law
if it “encourages genocide . . . or otherwise condones genocide.”144
Genocide is the paradigm for Hugo Grotius’ maxim that a state can-
not conduct ‘‘atrocities against its subjects which no just man can
approve.”145 President Carter stated that organized murder conduct-
ed by the Ugandan government “disgusted the entire world.”146
Despite repeated failures to enforce international norms,!47 the

after an internal UNTAC study verified that the government had taken absolutely no
action against human rights offenders. According to one UNTAC official, the decision
came too late to significantly improve the situation. United Nations, U.N.
Peacekeeping: Lessons Learned in Managing Recent Missions, GAO/NSIAD-94-9, at
54 (1993).

144 RESTATEMENT, supra note 12,8 702 cmt. d.

145 H, GroTivs, 2 DE JURE BELLI EST Pacis 438 (Whewell trans. 18531. Judge
Lauterpacht noted that “there are limits to [a state’s] discretion and that when a
state renders itself guilty of cruelties against and persecution of its nationals in such
a way as to deny their fundamental human rights and to shock the conscience of
humanity, intervention in the interest of humanity is legally permissible.”
OPPENHEIM, Supra note 78, § 137. Thomas Aquinas wrote that the first principle of
natural law is do good and avoid evil. According to Aquinas, the very purpose of gov-
ernment is to foster “the unity and peace of the people.” PAuL CHRISTOPHER, THE
ETHICS OF WaR & PEACE: AN INTRODUCTION TO LEGAL AND MORAL ISSUES 77 (1994).

16 During a news conference on 23 February 1977, President Jimmy Carter
expressed his “great concern” and stated that the British were considering a request
to the United Nations to intervene in Uganda to stop the murders ordered by Idi
Amin. 13WEEKLY CoMP. OF PREs. Doc. 244 (Feb. 28, 1977).

Y7 The legal literature on humanitarian intervention is far too extensive to com-
pletely list here. The recurring pattern of governments slaughtering their citizens has
led many scholars to argue for a clear international rule allowing intervention in the
otherwise sovereign affairs of other states based on gross, widespread violations of
human rights by the government. See, e.g., Douglas Eisner, Humanitarian
Intervention in the Post-Cold War Era, 11 B.U. INT’L L. J. 195 (1993); Jean-Pierre
Fonteyne, The Customary International Law Doctrine of Humanitarian Intercention:
Its Current Validity Under the U.N. Charter, 4 CaL. W. INT’L L.J. 203 (1974);
HUMANITARIAN INTERVENTION aND THE UNITED NATIONS (R. Lillich ed., 1973); MICHAEL
WALZER, JUST AND UNJUST WARs 101-08(1977); F. Teson, An Inquiry into the
Legitimacy of Humanitarian Intervention, Law AND Force IN THE NEw INTERNATIONAL
ORDER 185-214 (L. Damrosch & D. Sheffer eds., 1991); Richard B. Lillich, Forcible
Self-Help By States to Protect Human Rights, 53 lowa L. Rev. 325 (1967); B. De
Schutter, Humanitarian Intervention: A United Nations Task, 3 CarL. W. INTL L. Rev.
21 (1972); Thomas M. Frank & Nigel S. Rodley, After Bangladesh: The Law of
Humanitarian Intervention by Military Force, 67 AM. J. INT’L L. 275 (1973); Thomas
Behuniak. The Law of Unilateral Humanitarian Intervention by Armed Force: A
Legal Survey, 79 MiL. L. REV. 157 (1978);H. Scott Fairley, State Actors, Humanitarian
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authority to prosecute genocide in domestic courts is one of the
clearest examples of the class of offenses | term continuum crimes.

The horrors of the Holocaust inspired the efforts to definel48
and prevent genocide. The Nazis murdered millions of innocent civil-
ians.14% The Nazis also targeted the Jewish race, as well as Gypsies,
Jehovah’s Witnesses, homosexuals, political enemies, and occupants
of conquered territories.13® By unanimously adopting Resolution
96(1), the United Nations General Assembly defined genocide as “the
denial of the right to exist of entire groups.”5! The resolution estab-
lished genocide as an international crime and appealed to member
states to enact appropriate criminal legislation. Two years later, on 9
December 1948, the General Assembly approved a draft of the
Convention on the Prevention and Punishment of the Crime of
Genocide.152 Since its entry into force on 12 January 1951, the
Genocide Convention is the clearest definition of the customary
international crime of genocide.3

Intervention And International Law: Reopening Pandora’s Box, 10 Ga. J. INTL &
Comp. L. 29 (1980); Michael J. Bayzler, Reexamining the Doctrine of Humanitarian
Intervention in Light of the Atrocities in Kampuchea and Ethiopia, 23 STAN. J. INT'LL.
547 (1987);Nigel S. Rodley, Human Rights and Humanitarian Intervention: The Case
Law of the World Court, 38 INT'L & Comp. L.Q. 321 (1989); R. George Wright, A
Contemporary Theory of Humanitarian Intervention, 4 FLa. J. INT'L L. 435 (1989);
David M. Kresock, Note, “EthnicCleansing” in the Balkans: The Legal Foundations of
Foreign Intervention, 27 CorNELL INT'L L. J. 203 (1994); Barry M. Benjamin, Note,
Unilateral Humanitarian Intervention: Legalizing the Use of Force To Prevent Human
Rights Atrocities, 16 ForpHAM INT'L L.J. 120 (199211993).

148 The term genocide derives from the Greek words genos (meaning race) and
cide (meaning killing). Dr. Raphael Lemkin introduced the phrase in response to
Winston Churchill’s comment that Nazi crimes in Poland did not have a name. John
Webb, Genocide Treaty-Ethnic Cleansing-Substantive and Procedural Hurdles in The
Application of The Genocide Convention To Alleged Crimes in the Former Yugoslavia,
23 GA.J. INT'L & Comp. L. 377, 387 n.49 (1993).

1% 5ome estimates range as high as 8 million victims. OPPENHEIM, SUpra note 78,
§ 340p; 8 IMT, supra note 2, at 330 (340,000 victims were exterminated at Helmno,
781,000 at Treblinka); 22 IMT, supra note 2, at 496 (six million Jews were murdered
by the Nazis, four million of which died in concentration camps).

150 steven Fogelson, Note, The Nuremberg Legacy: An Unfulfilled Promise, 63 S.
CAL. L. Rev. 833,834 (1990).

151 G.A.Res. 96(1), U.N. Doc. A/231 (1946).

152 See infra note 11.

183 president Truman transmitted the Convention to the Senate for its advice
and consent on 9 December 1948. The Senate held hearings on the Convention in
1950. On 19 February 1986, the Senate gave its advice and consent to the Convention
by a vote of 83 yeas to 11nays with 6 absences. The Senate’sconsent is subject to two
understandings, five reservations, and one declaration, 32 Cong. Rec. 15, S1377-78.
For a detailed analysis of each section of the Convention and the effect of the reserva-
tions and understanding on each section, see Crime of Genocide: Hearing before Sen.
Comm. on For. Rel. on the Prevention and Punishment of the Crime of Genocide, 99th
Cong., 1st Sess. (1985); Senate Committee on Foreign Relations, Report of the
International Convention for the Prevention and Punishment of the Crime of Genocide,
EXEC.RPT. No. 2, 99th Cong., 1st Sess. (1985), reprinted in 28 I.L.M. 760 (1989). As of
this writing, 120 countries have ratified the Genocide Convention. DEP’T OF STATE,
TREATIES IN FORCE 358-9 (1995). Of particular note, Yugoslavia was one of the first
nations to ratify the instrument on 29 August 1950, reprinted in 28 I.L.M. 779 (1989).
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The criminal nature of genocide remains constant, regardless
of the context. The Genocide Convention imposes a duty on all sig-
natories to prevent “genocide in time of peace or war.”154 Article 6(c)
of the London Charter authorized the International Military
Tribunal to prosecute “murder, extermination, and other inhumane
acts committed against any civilian population, before or during the
war.”155 Extending the definition of Crimes Against Humanity, the
Genocide Convention defined the crime of genocide to require “acts
committed with intent to destroy, in whole or in part, a national,
ethnical, racial, or religious group.”}58 The Genocide Convention
applies to a broad class of acts,!37 which are crimes regardless of the
identity of the offender.158

134 Genocide Convention, supra note 11,art. 1. Pursuant to the obligation under
article V of the Convention, President Reagan signed the Genocide Convention
Implementation Act of 1987, Pub. L. No. 100-606, 102 Stat. 3045 (Nov. 4, 1988), codi-
fied at 18 U.S.C. 8§ 1091-93 (1995), reprinted in 28 I.L.M. 754 (1989) (restatingthe
definitions and prohibitions of articles 111 and IV of the Convention). President
Reagan commented that nations of the world came together and drafted the Genocide
Convention as a howl of anguish and an effort to prevent and punish future acts of
genocide. 89 DEP’T OF STATE BULLETIN 38 (Jan. 1, 1989). The statutory implementa-
tion limits United States jurisdiction to offenses occurring within the United States
or committed by a United States citizen, and specifically states that there is no
statute of limitations for the Crime of Genocide.

15 | ondon Charter, supra note 12, art. 6(c). The International Tribunal decided
to restrict its examination only to acts listed in Article 6(c} which had taken place
after the beginning of the war. Expanding the inquiry to acts prior to the war would
have been an unprecedented recognition of fundamental human rights. Prosecuting
human rights violations would have been an intervention in the territorial and politi-
cal sovereignty of states which the Tribunal was unprepared to take. VoN GLAHN
supra note 94, at 885. As this article points out, the evolution on international law in
the intervening fifty years has clarified the jurisdiction of international tribunals over
criminal violations of human rights law. As used in this article, the term continuum
crimes denotes law of war violations during international armed conflicts, as well as
violations of international law which occur during internal armed conflicts or other
types of peace operations. See infra notes 298-347 for the substantive scope of contin-
uum crimes.

15 Genocide Convention, supra note 11,art 1.

157 Article II of the Convention states: In the Present Convention, genocide
means any of the following acts committed with intent to destroy, in whole or in part,
a national, ethnical, racial or religious group, as such:

(a)Killing members of the group,

{b) Causing serious bodily or mental harm to members of the group,

(¢) Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part,

(d) Imposing measures intended to prevent births from within the group,
(e)Forcibly transferring children of the group to another group.

Article III states that the following acts shall be punishable: Genocide, Conspiracy
to commit Genocide, Direct and Public Incitement to Commit Genocide, Attempt to
commit genocide, Complicity to genocide. Genocide Convention, supra note 11, arts.
11,111

158 Article TV of the Convention states that: Persons committing genocide or any

of the other acts enumerated in article III shall be punished, whether they are consti-
tutionally responsible rulers, public officials, or private individuals. Id., art. IV.
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Despite the codified Genocide Convention, its textual limitations
have not curbed extensive genocidal campaigns throughout the world.
Article II requires the specific intent to destroy the protected group
with acts taken in furtherance of that intent. A single murder could
theoretically constitute genocide if committed with the intent to eradi-
cate the victim’sprotected group.159 At the other extreme, states have
committed mass killings of religious minorities!€® in areas where they
have territorial ambitions!6! while denying any intent to destroy the
group. States also have slaughtered innocent civilians as a form of
retribution following armed conflicts, thereby slipping through the
specific intent loophole.l62 The drafters of the Genocide Convention
rejected an amendment which would have applied the Genocide
Convention if government action destroyed parts of a designated
group without the specificintent to destroy the group.163

From the victim’s perspective, murder is murder, and the
requirement for specific intent regarding the group as a whole is
meaningless. However, even if the criminal intended to destroy the
group, Article VI prevents enforcement of the criminal provisions of
the Genocide Convention. Article VI states that “persons charged . ..
shall be tried by a competent tribunal of the State in the territory of
which the act was committed.”16¢ Article VI leaves the foxes in
charge of the hen house. No government has exercised its duties
under the Genocide Convention to punish offenders of its own

159 M. Cherif Bassiouni, International Law and the Holocaust, 9 CAL. W. INT’L
L.J. 201, 251(1979).

160 See Paul Starkman, Genocide and International Law: s There a Cause of
Action?, 8 ASILS INT'L L.J. 1(1984) (describingthe persecution of the Buddhist popu-
lation of Tibet by The People’s Republic of China in 1959 and 1969); David Scheffer,
Toward a Modern Doctrine of Humanitarian Intervention, 23 U. ToL.L. Rev. 253 n.4
(1992) (describing the Iraqi aggression against Kurdish and Shiite minorities which
killed thousands and displaced millions of citizens, as well as summarizing a series of
genodical campaigns for a variety of reasons by governments all over the world).

161 See Jean E. Zeiler, The Applicability of the Genocide Convention to
Government Imposed Famine in Eritrea, 19 GA. J. INT'L & Comp. L. 5899 (1989)
(describing a “deliberate, genocidal attempt” by the government of Ethiopia to starve
the Eritrean people into submission, as well as efforts by the government of Paraguay
to exterminate the Ache Indian population); German Parliament Wants Serbs
Branded for Genocide, THE REUTERs LiB. Rep. (July 2, 1992) (describing the difficul-
ties implementing the Convention even in extreme cases such as that in Cambodia
where the government murdered millions of its citizens).

182 John N. Moore, The Use of Force in International Relations: Norms
Concerning the Initiation of Coercion, in JOHN N. MOORE ET AL., NATIONAL SECURITY
Law 85-192, 162 (1990) (citing estimates that official genocide in Cambodia Killed
between one and two million citizens in a_span of two years).

163 3 U.N. GAOR C.6, 73d mtg., at 12, U.N. Doc. A/C.6/SR 73 (1948).

164 Genocide Convention, supra note 11,art. VI. A literal reading of this provi-
sion would restrict a domestic court from applying its own law to one of its citizens
who committed genocide outside its borders. The United States has an understanding
that an American citizen who commits genocide abroad will be prosecuted in federal
court under American law, and the United States Code implements that understand-
ing. See 18 U.S.C. § 1091(d) (1995).
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nationality who killed either individually or on its behalf. The spe-
cific intent requirement in conjunction with the domestic jurisdic-
tion clause nullifies any practical application of the Genocide
Convention. The Genocide Convention is rightly viewed as a “regis-
tration of protest against past misdeeds or collective savagery rather
than an effective instrument to prevent and punish genocide.”165

Nevertheless, the United States retains authority to punish
genocide committed by foreign nationals because genocide is a crime
under customary international law. The Genocide Convention does
not describe a workable enforcement mechanism; rather, it defines
and prohibits the crime itself. The United Nations Committee of
Experts reporting on the situation in Rwanda noted that the crime
of genocide has achieved the status of jus cogens!®6 and binds all
members of the international community.167 Genocide is therefore a
universal jurisdiction crime punishable by any state, regardless of
the nationality of the offender or the site of the atrocities.168

Punishing genocide in United States military forums would
help contribute to the overriding purpose of the Genocide
Convention by helping prevent future acts.16® In any event, Article |
of the Genocide Convention arguably imposes a “prevent and pun-
ish” duty on the commander concerning genocidal activities in the
area of operations.170 In some situations, protecting the right to life
overseas will be an integral component of the mission. Other than
simply detaining offenders without convictions, trials in military

185 QPPENHEIM, Supra note 78.§ 340p.

166 Jus cogens are the peremptory norms of international law; e.g., "Such
[peremptory] norms. often referred to as jus cogens (or ‘compellinglaw’). enjoy the
highest status in international law . . ..” Committee of United States Citizens Living
in Nicaragua v. Reagan. 859 F.2d 929, 935(D.C. Cir. 19881.

187 Letter dated 9 December 1994 From the Secretary General Addressed to the
President ofthe Security Council, U.N. Doc. 5/1994/1405 (19941(containing an Annex
which prints the Final Report of the Commission of Experts Established Pursuant to
Resolution 93) [hereinafter Rwanda Commission], and an Appendix which sets out a
Statute for an international tribunal for Rwanda) (available at http: ‘gopher.
undp.org:70:00/uncurr/ sgrep/94_12/1405). The Commission of Experts documented
“overwhelming evidence of genocide,” and specified that genocide has attained jus
cogens status as an international crime. Rwanda Commission. supra, ¥ 152.

168  RESTATEMENT, supra note 12, § 404; Starkman, supra note 160. at 49.

169 See Diane F. Orentlicher, Settling Accounts: The Duty to Proseerite Human
Rights Violations ofa Prior Regime, 100 YaLe L.J. 2537. at 2563 n.105 (1991).

170 Article | imposes a duty to “prevent” genocide ”in time of peace or war.*
Genocide Convention. supra note 11, art. 1.See also U.N. Charter arts. 55(c), 56
(obligation to respect and ensure respect for human rights); Application of the
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia-
Herzegovina v. Yugo. (Serbiaand Montenegro)), 1993 I.C.J. 3. 1 52(Ax1) (Apr. 8.
1993) (“should immediately . . . take all measures within its power to prevent com-
mission of the crime of genocide”):G.A. Res. 3071, U.N. GAOR, 28th Sess.. Supp. No.
30, at 78, U.N. Doc. A/9030 (1973) (“shallcooperate . ., with a view to halting and pre-
venting. . . crimes against humanity, and take the domestic and international reme-
dies necessary for that purpose”,.
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forums would be the only option within the commander’s power.
Enforcing the prohibition on genocide would comply with interna-
tional law and simultaneously advance the objectives of the mission.

2. The Crime of Attacking United Nations Personnel — Danger
to United Nations employees and military forces supporting United
Nations sanctioned operations is at an all time high. The threats to
force security have increased in direct proportion to the rising com-
plexity, pace, and scope of United Nations operations. The Security
Council has authorized more operations since 1991than in the pre-
vious forty-six years.171

The Security Council also expanded its traditional peacekeep-
ing role to assume new responsibilities such as monitoring
elections,72 human rights investigations, war crimes prosecu-
t i o n ~pokice training,17¢ civil administration, refugee protection,
and establishing secure areas for the protection of civilians.1?5 To

172 Background Notes: United Nations, 6 DEP’T OF STATE DISPATCH 570, 572 (July
17, 1995) (listing the operations initiated since 1991 in the Middle East (UNIKOM),
Africa (UNTAG and MINURSO), Cambodia {UNAMIC and UNTAC), the former
Yugoslavia (UNPROFOR and IFOR), Chad (UNASOG), Mozambique (ONUMOZ),
Rwanda (UNAMIR/UNOMUR), Somalia (UNOSOM 11), El Salvador (ONUSAL),
Liberia (UNOMIL), Georgia (UNOMIG), Haiti {UNMIH), Tajikistan (UNMOT), and
Angola (UNAVEM)).

172 Civilian police from twenty-five different countries deployed to Namibia in
support in UNTAG, and 3600 deployed to Cambodia in support of UNTAC. Based on
these experiences, the United Nations deployed civilian police to support both
UNPROFOR (Bosnia and Croatia) and UNOSOM (Somalia). Reform of United States
Peacekeeping Operations: A Mandate for Change, S. Rep. No. 45, 103d Cong., 1st
Sess., at 22-29 (1993).

173 See S.C.Res. 808, U.N. SCOR, 3175th mtg., U.N. Doc. S/RES/808 (1993) (rec-
ommending an international tribunal to try crimes committed in the former
Yugoslavia); UNITED NATIONS, REPORT OF THE SECRETARY-GENERAL PURSUANT TO PARA-
GRAPH 2 OF SECURITY CouNciL ResoLuTioN 808 (1993), U.N. Doc. 8/25704 and Annex
(May 3, 1993), reprinted in 32 I.L.M. 1159 (1993) (includinga proposed statute for the
International Tribunal for the Prosecution of War Crimes in the Former Yugoslavia)
[hereinafter Report of the Secretary General will refer to the body of the report and
Statute of the International Tribunal will refer to the annexed ststutel; Rwanda
Statute, supra note 105.

174 S.C. Res. 997, U.N. SCOR, 50th Sess., 3542d mtg., U.N. Doc. S/RES/997
(1995) (adjusting the UNAMIR mandate). Congress implicitly recognized the need for
increased United States efforts in this regard with a specific provision of the Foreign
Operations, Export Financing, and Related Programs Appropriations Act for Fiscal
Year 1996. Congress amended § 660(b) of the Foreign Assistance Act, to allow United
States military forces to assist efforts to “reconstitute civilian police authority and
capability in post-conflict restoration of host nation infrastructure for the purpose of
supporting a nation emerging from instability.” Foreign Operations, Export
Financing, and Related Programs Appropriations Act, Fiscal Year 1996, Pub. L. No.
104-107, § 540A(d), 110 Stat. 704 (1996), to be codified at 22 U.S.C. § 2420.

176 S.C. Res. 918, U.N. SCOR, 49th Sess., 3377th mtg., U.N. Doc. S/RES/818
(1994), reprinted in 5 Dep’T OF STATE DispaTcH 352 (May 30, 1994) (expanding the
UNOMIR mission to use all resources available to it to contribute to the security and
protection of displaced persons, refugees, and civilians at risk in Rwanda, including
through the establishment and maintenance, where feasible of secure humanitarian
areas); S.C. Res. 925, U.N. SCOR., 49th Sess., 3388th mtg., U.N. Doc. S/RES/925
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implement these goals, Security Council resolutions increasingly
authorize member states to use “all necessary means” to restore
order and separate warring factions.1’8 These difficult missions in
dangerous environments have caused a dramatic increase in casual-
ties among United Nations contingents.177

In response to the rising wave of violence towards United
Nations personnel, the United Nations General Assembly adopted
the Convention on the Safety of United Nations and Associated
Personnel.178 The Safety Convention covers all persons engaged or
deployed by the Secretary-General as members of the military, the
police, or the civilian components of a United Nations operation.179
The Safety Convention also protects “associated persons’’ from mem-
ber states or non-governmental agencies who deploy in support of

(1994) (authorizing additional forces for UNAMIR and recognizing that those forces
may need to use force in pursuit of Security Council objectives); S.C. Res. 819, U.N.
SCOR, 48th Sess., 3199th mtg., U.N. Doc. S/RES/819 (1993) (“all parties , . . con-
cerned treat Srebinica and its surrounding areas as a safe area which should be free
from armed attack or any other hostile act”). See also 30 U.N. Chronicle 12, Sept.
1993 (discussing S.C. Res. 824 which expanded “safe area” protections to Sarajevo,
Tuzla, Gorazde, Zepa, and Bihac).

176 FM 100-5, supra note 16, at 3-7; S.C. Res. 929, U.N. SCOR, 49th Sess.,
3392nd mtg., U.N. Doc. S/RES/929 (1994) (allowing “all necessary means” for
UNAMIR to implement the goals of Security Council Resolution 925 in Rwanda); Res.
940, supra note 22 (authorizing “all necessary means” for the multinational force
operating inside Haiti on Operation Uphold Democracy); S.C. Res. 770, U.N. SCOR,
47th Sess., 3106th mtg., U.N. Doc., S/RES/770 (1992) (“all measures necessary” to
facilitate the delivery of humanitarian assistance to Bosnia-Herzegovina).

177 The Secretary-General of the United Nations observed that “[tJhe number of
fatalities among United Nations military contingents has also dramatically increased
during the past two years [1992-1994]). While the grand total for all past and ongoing
missions amounts to 1074 fatalities, in 1993 alone 202 personnel were killed.”Note by
the Secretary-General, U.N. Doc. A/AC. 24211 (1994), quoted :n Protecting
Peacekeepers: The Convention on the Safety of United Nations and Associated
Personnel, 89 Am. J. INT’L L. 621, 622 n.3 (1995) [hereinafter Protecting Peacekeepers].
The dangers are not limited to military forces. In 1994, 65 United Nations civilians
died worldwide, mostly in Rwanda. Peter Hansen, Humanitarian Aid on an
International Scope, THE CHRIST. Sc1. MoN., Aug. 15, 1995, at Al. Since 1985, the
International Committee of the Red Cross has had 48 employees killed and another
147 simply disappear. Id. At the time of this writing, attacks against United Nations
agency staff and non-governmental agencies working inside Burundi have virtually
halted humanitarian assistance in that country. Letter dated 16 January 1996 From
the Secretary-General to the President of The Security Council, U.N. Doc. $/1996/36
(Jan. 17, 1998).

178 Convention on the Protection of United Nations Persons and Associated
Personnel, opened for signature Dec. 15, 1994, G.A. Res. 49/59, U.N. Doc. A/49/742
(Dec. 9. 1994), reprinted in 34 |.L.M. 482 (1895)[hereinafter Safety Convention].

179 Protecting Peacekeepers, supra note 177, at 623. This includes military forces
supporting Security Council objectives, as well as civilian officials and experts on mis-
sion of the United Nations or one of its specialized agencies or the International
Atomic Energy Agency (LAEA) who are present in an official capacity in the area of a
United Nations operation. As an aside, this Convention may also be a tool for control-
ling nuclear terrorism by prosecuting persons who interfere with or threaten IAEA
employees attempting to perform their monitoring and reporting duties.
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United Nations objectives,180 The United States signed the Safety
Convention on 19 December 1994.181

The Safety Convention is an important effort to protect person-
nel who are not lawful targets. Other than the baseline protection of
Common Article 3, the Geneva Conventions do not protect persons
conducting noncombat operations or working in the midst of internal
armed conflicts.182 The Safety Convention closes an otherwise dan-
gerous gap in international law by defining a wide range of criminal
conduct towards United Nations personnel and associated per-
sons.183 The Safety Convention protects United Nations and associ-
ated personnel who are not engaged as combatants in an interna-
tional armed conflict.

In contrast, some Chapter VII peace enforcement operations
entail low levels of consent and questionable impartiality, which can

180 This is an important category because it includes United States Armed
Forces who are not under the control of the United Nations, but whose deployment
authority arises from mandates of the Security Council exercising its Chapter VII
enforcement powers. This would include NATO forces supporting UNPROFOR, and
the current IFOR deployed on Operation Joint Endeavor in Bosnia, as well as the
Multinational Force operating inside Haiti prior to the time that the United Nations
assumed control of the situation with UNMIH, and United States assistance in
Somalia under the UNITAF.

At the time of this writing, attacks against United Nations agency staff and Non-
governmental agencies working inside Burundi have brought humanitarian assis-
tance to a virtual halt in that country. The Secretary-General has concluded that
these attacks violate the Convention and asked for enforcement of its provisions.
Letter dated 16 January 1996 From the Secretary-General to the President of The
Security Council, U.N. Doc. 8/1996/36 (Jan. 17, 1996).

181 Protecting Peacekeepers, supra note 177, at 622 n.7. At this time, 43 states
have signed the Convention, and 4 have become Parties. For a current list of signato-
ries and accession dates See http://www.un.org.Depts /Treaty/bible/Part_1_E/
XVIII_8.html.

182 See supra note 4.Article 2 Common to the four Geneva Conventions provides
the basis for application of the Conventions to international armed conflicts:

In addition to the provisions which shall be implemented in peacetime,
the present Convention shall apply to all cases of declared war or of any
other armed conflict which may arise between two or more of the High
Contracting Parties, even if a state of war is not recognized by one of
them. The Convention shall also apply to all cases of total or partial
occupation of the territory of the High Contracting Party, even if the said
occupation meets with no armed resistance.
183 Article 9 prohibits the “intentional commission” of murder, kidnapping or
other attack upon the person or liberty of any United Nations or associated person-
nel. Article 9 also lists the following violations of the Convention:

A violent attack upon the official premises, the private accommodation
or the means of transportation of any United Nations or associated per-
sonnel likely to endanger his or her person or liberty; Athreat to commit
any such attack with the objective of compelling a physical or juridical
person to refrain from doing any act; An attempt to commit any such
attack; and An act constituting participation as an accomplice in any
such attack, or in an attempt to commit such attack, or in organizing or
ordering others to commit such attack.

Safety Convention, supra note 178, art. 9.
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draw United Nations personnel into international armed conflicts.
Article 2, therefore, provides that the Safety Convention shall not
apply to enforcement actions under Chapter VII in which forces “are
engaged as combatants against organized armed forces and to which
the law of international armed conflict applies.”184

The laws of war do apply to United Nations sanctioned opera-
tions rising to the level of international armed conflicts. In those sit-
uations, the legal and doctrinal watershed is clear. Field Manual
100-23 accordingly notes that, “from a doctrinal point of view, these
two operations [Korea (1950-1953) and the Gulf War (1990-1991)]
are clearly wars and must not be confused with PE [peace enforce-
ment].”185 Thus, the laws of war always define the rights of United
States personnel and the corresponding duties of enemy forces dur-
ing international armed conflicts.

In contrast, United Nations personnel deployed on operations
other than war are not combatants and they are therefore not lawful
targets. Persons who attack United Nations personnel during opera-
tions other than war generally violate the criminal code of the coun-
try where the act occurs. However, the climate of lawlessness which
required United Nations action often prevents enforcement of crimi-
nal laws. By the same token, the civil officials who hinder United
Nations operations will likely be the same officials responsible for
enforcing the laws.

The Safety Convention captures the essence of continuum
crimes. The Safety Convention protections operate alongside the
Geneva Conventions to provide a seamless band of protection across
the spectrum of risk or conflict.186 Soldiers and civilians enjoy differ-
ent rights under the Safety Convention than they would during inter-
national armed conflicts because the intent of international law
varies. While the laws of war aim to minimize suffering during con-
flict, the Safety Convention seeks to help United Nations officials pre-
vent international armed conflicts or escalation of internal violence.

Article 10 of the Safety Convention allows universal jurisdic-
tion over persons who commit crimes against United Nations and
associated personnel. It requires the United States to implement
domestic legislation over some offenses and it allows jurisdiction
over a wider category of crimes.187 Assuming that Congress amends

184 |d. art. 2, para. 2.

185 FM 100-23,supra note 16,at 2.

188 United States Mission to The United Nations, Press Release No. 217-94

(Deec. 9, 19941.

187 gafety Convention. supra note 178,art. 10reads as follows:
1. Each State Party shall take such measures as may be necessary to
establish its jurisdiction over the crimes set out in article 9 in the follow-
ing cases:
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the UCMJ, United States commanders conducting peace operations
would have explicit authority to use military forums to enforce the
Safety Convention. Within the context of overall mission require-
ments, criminal prosecutions could supplement other force protec-
tion efforts and thereby enhance all soldiers’ inherent right of self
defense.188

Prosecutions also could help establish American credibility dur-
ing the operation both in the area of operations and with the
American people. For example, in May 1995, Serbian forces cap-
tured 33 British peacekeepers and 372 United Nations staff person-
nel.189 A |ocal official noted that the “NATO [North Atlantic Treaty
Organization] has seriously discredited itself. They promised to chop
off the hands [of the Serbian Army]. Instead, they delivered a slap
on the wrists.”?90 In another instance, Dutch peacekeepers made few
efforts to defend the “safe area” of Srebinica in part because the
Serbs held Dutch soldiers hostage. As a result, the evidence indi-
cates that the Serbs committed horrible atrocities around
Srebinica.19!

(a) When the crime is committed in the territory of that State or on
board a ship or aircraft registered in that State;
(b) When the alleged offender is a national of that State.
2. A State Party may also establish its jurisdiction over any such crime
when it is committed:
(a)By a stateless person whose habitual residence is in that State; or
(b) With respect to a national of that State; or
(¢) In an attempt to compel that State to do or abstain from doing any
act.
3. Any State which has established jurisdiction s mentioned in para-
graph 2 shall notify the Secretary-General of the United Nations. If such
State Party subsequently rescinds that jurisdiction, it shall notify the
Secretary-General of the United Nations.
4_Each State Party shall take such measures as may be necessary to
establish its jurisdiction over the crimes set out in article 9 in cases
where the alleged offender is present in its territory and it does not
extradite such person pursuant to article 15 to any of the States Parties
which have established their jurisdiction in accordance with paragraph 1
or 2.
5. This Convention does not exclude any criminal jurisdiction exercised
in accordance with national law.

188 FM 100-23, supra note 16, at 16-17 (“Theinherent right of self defense, from
unit to individual level, applies in all peace operations at all times.”). Commanders
should be constantly ready to prevent, preempt, or counter activity that could bring
significant harm to units or jeopardize mission accomplishment. In peace operations,
commanders should not be lulled into believing that the nonhostile intent of their
mission protects their force. Id.

Chris Mclaughlin, et al., Major Fears Bosnia Tragedy Bloodbath Warning as
Tory Pressure for Pullout Grows, THE SCOTSwman, May 31, 1995, at 1.

190 Tom Hundley, Defiant Serbs Round Up More UN Hostages, CHI. TRiB, May 29,
1995, at 1.

% Michael Dobbs & Christine Spolar, Anybody Who Moved or Screamed Was
Killed; Thousands Massacred on Bosnia Trek in July, WASH. POST, Oct. 26, 1995, at Al.
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Military prosecutions could serve a valuable purpose if oppos-
ing forces likewise try to intimidate United States armed forces and
manipulate United States policy by attacking. Prosecuting criminals
could help control the overall climate of violence. Criminals cannot
further agitate already delicate political climates if they are impris-
oned for their crimes. Operations could be concluded more quickly if
prosecutions enhanced United States credibility. The Convention on
the Safety of United Nations and Associated Personnel establishes a
jurisdictional basis over foreign nationals who attack American sol-
diers or hinder peace operations. Implementing the Safety
Convention through the UCMJ offers United States commanders a
potentially valuable tool for minimizing American casualties and
achieving the political objectives of the operation.

3. The Crime of Torture— The Convention Against Torture and
Other Cruel, Inhuman, and Degrading Punishments (the Torture
Convention) provides another jurisdictional basis for United States
military courts.192 Torture is an abhorrent practice because victims
are helpless and are not combatants under any definition. Torture
threatens the very essence of human rights and personal dignity.
Universal condemnation of torture makes it one of the most widely
recognized international crimes.

The 1948 Universal Declaration of Human Rights, for example,
stipulated, “No one shall be subjected to torture or to cruel, inhu-
man, or degrading treatment or punishment.”®3 The Geneva
Conventions prohibit “any form of torture or cruelty” towards pris-
oners of war.19¢ The Fourth Geneva Convention likewise forbids
“physical or mental coercion . .. against protected persons,” which
includes “any measure of such a character as to cause the physical
suffering or extermination of protected persons.”!95 Other muiltilat-
eral196 and regional human rights conventions!®7 establish that tor-

192 Convention Against Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment, opened for signature Dec. 10, 1984. G.A. Res. 39/46. 38
U.N. GAOR, Supp. No. 51, at 197, U.N. Doc. A/39/51 (1984) [hereinafter Torture
Convention]. After the Torture Convention came into force for the United States on 20
November 1994, the State Department designated it as Treaty Doc. 100-20. See also
Inter-American Convention to Prevent and Punish Torture, Dec. 9, 1986. 67
O.AS.T.S, reprinted in 25 .L.M. 519 (1986).

193 Universal Declaration of Human Rights, G.A. Res. 217 A(III), Dec. 10. 1948.
U.N. Doc. A/810, art. 5 (1948), reprinted in 5 MARJORIE WHITEMAN, DIGEST OF
INTERNATIONAL Law 237-42 (1965) [hereinafter Universal Declaration].

1% Convention on Prisoners of War, supra note 4, art. 87.

195 Civilians Convention, supra note 4, arts. 31, 32.

1% |nternational Covenant on Civil and Political Rights, G.A. Res. 2200A (XX1).
Dec. 16, 1966, 21 GAOR, Supp. No. 16, at 52, U.N. Doc. A/6316, 999 U.N.T.S. 171,
entered into force March 23, 1976.

197 See, e.g., American Convention on Human Rights, Nov. 22. 1969. O.A.S.
Treaty Series No. 36, art. 5, 1 2, OEA/Ser. L./V/I1.23 doc. rev. 2, entered info force July
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ture or inhumane treatment violates the rights of all persons in time
of peace as well as war.

With unanimous adoption on 10 December 1984, the Torture
Convention completed the evolution of international criminal law in
the area. The Torture Convention reserves criminal sanctions for
egregious cases which are “an extreme form of cruel and inhuman
treatment.”!%8 To commit a crime under the Torture Convention,
the offender must have a specific intent to cause severe pain and
suffering and the acts must result in severe mental or physical
pain.1?? Finally, the Torture Convention limits criminal penalties to
acts “inflicted by or at the instigation or with the consent or
acquiescence of a public official or other person acting in a public
capacity.”200

The Torture Convention proscribes a relatively narrow band of
conduct as a clear violation of international law, but it proscribes
that misconduct in any type of conflict or internal process. The
Torture Convention does not restrict application of its terms. Article
2 states that criminals cannot cite exceptional circumstances such
as war, national emergency, or superior orders as valid defenses to
the crime of torture.291 The United States Senate gave its advice
and consent to the Torture Convention on 27 October 1990, thereby
gaining jurisdiction for United States courts under the universal
jurisdiction provisions of the Torture Convention.202

The Torture Convention conveys jurisdiction to United States
courts to prosecute torture as a continuum crime. Although interna-
tional law grants broad jurisdictional rights, the domestic legislation
implementing those rights contains a critical omission. Congress
determined that existing criminal statutes already penalize the acts
constituting torture if the offense takes place in any territory under
United Statesjurisdiction or on board a ship or aircraft registered in

18, 1978; European Convention for the Protection of Human Rights and Fundamental
Freedoms, Nov. 4, 1950, 213 U.N.T.S. 221, art. 3, entered into force Sept. 3, 1953, as
amended by Protocol No. 3, entered into force Sept. 21, 1970, and Protocol No. 5,
entered into force Dec. 21, 1971; African [Banjul] Charter on Human and People’s
Rights, O.A.U. Doc. CAB/LEG/67/3 rev 5, arts. 4, 5, June 27, 1981, reprinted in 21
I.L.M. 58 (1982).

198 Torture Convention, supra note 192, art. 1.

199 Id.
200 |q.

201 1d. art. 2.

202 133CoNe. REC. 817486, No. 150 (daily ed. Oct. 27, 1990). The Senate gave its
advice and consent subject to two reservations, five understandings, and two declara-
tions. See id. at S17491-92; The Phenomenon of Torture: Hearings and Markup on
H.J. Res. 605 Before the House Comm. on For. Aff. and its Subcomm. on Human
Rights and International Organizations, 98th Cong., 2d Sess. 154-55 (1984).
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the United States.203 Pursuant to Article 5 of the Torture
Convention, Congress extended federal court jurisdiction over tor-
ture if the offender “is a national of the United States” or the offend-
er “is present in the United States, irrespective of the nationality of
the victim or the alleged offender.”204

The statutes implementing the Torture Convention do not pro-
tect soldiers deployed on peace operations because they fail to exer-
cise the full extent of United States authority under international
law. If Congress “considers it appropriate,” Article 5(1)(c) of the
Torture Convention permits Congress to establish jurisdiction over
any case of torture or inhuman treatment in which the victim is an
American citizen.205 Citing the death of Colonel William Higgins by
torture in Lebanon,2% Congress recognized that American soldiers
serving in peace operations have been captured, tortured, and mur-
dered.297 Nevertheless, Congress did not enact a statutory basis for
jurisdiction over persons who torture American soldiers or citizens
abroad. The legislative history is silent on the reason why Congress
declined to extend United Statesjurisdiction to the full extent grant-
ed by international 1aw.208

203

Concention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, EXEC. REP. No. 30, 101st Cong. 2d Sess., at 20 (1990)(con-
taining an excellent description of the United States position regarding every article
of the Convention, and reproducing the text of Resolution of Ratification at 29-31).
Congress identified a range of offenses already prohibited by federal and state law
which would violate the terms of the Convention. DEP’T oF STATE, 1 CUMULATIVE
DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL Law 1981-1988,833-34 (1993).

Foreign Relations Authorization Act, Fiscal Years 1994 and 1995, Pub. L. No.
103-236, Title V, § 506, 108 Stat. 382 (1994), codified at 18 U.S.C.A.§ 2340A(b) (West
1984 and Supp.). The implementing legislation contained key definitions of terms for
the purposes of federal criminal law (codified at 18 U.S.C. § 23401, extended the
statute of limitations for torture to 20 years (codified at 18 U.S.C. § 3286). enacted
statutory punishments (codified at 18 U.S.C. § 2340A(a)), and specified that the
implementing statutes did not prevent the application of State and local laws to crim-
inal offenses which might also fit the definition of torture (codified at 18 U.S.C. §
2342%B).

5

206

Torture Convention, supra note 192, art. 5(1)c).

Gunmen abducted Lieutenant Colonel William Richard Higgins as he left for
work on 16 March 1984. Colonel Higgins served as the head of a 75-member United
Nations peacekeeping contingent serving in Lebanon. The Islamic Jihad claimed to
have killed Higgins in October 1985in retaliation for an Israeli air raid. A group call-
ing itself the Organization of the Oppressed on Earth claimed it executed Higgins on
31 July 1989, and released a videotape of his hanging body. His captors dumped the
body on the side of a road in December 1991, and an autopsy showed that he died
while being tortured. Brooke A. Masters & James Naughton, 2 Slain Hostages Buried
as Heroes; Families, Friends Ask That Buckley, Higgins Not Be Forgotten, WAsH. PosT,
Dec. 31, 1991, at Al. In the context of prosecuting continuum crimes, the plea of
Colonel Higgins wife bears repeating, “If we forgive, if we forget, if we thank these
savages, then we are merely inviting them, at a time and place they select, to kill
again. Shame on us if we do.”Id.

207 H.R. Coxr. Rep. No. 482, 103d Cong., 2d Sess. (1994).

208 Foreign Relations Authorization Act, Fiscal Years 1994 and 1995, Pub. L. No.
103-236, 1994 U.S.C.C.A.N.(108 Stat. 382) 302-517.
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Unless domestic courts attain personal jurisdiction over the
offender, the only remedy for crimes committed against American
soldiers is in foreign domestic courts. Because only persons acting
under color of official authority are capable of committing the crime
of torture, foreign courts can be expected to ignore violations by
their officials. Even in the rare case where foreign authorities collect
available evidence and desire to prosecute offenders, foreign judicial
systems are often incapable of enforcing criminal laws during opera-
tions other than war.209

Due to the abhorrent nature of torture and the lawless environ-
ment common to peace operations, Congress should take every avail-
able step to protect American soldiers. Because preventing torture is
a major goal of United States foreign policy, Congress has used
domestic statutes to advance human rights and help prevent torture
by foreign governments.219 The Torture Convention provides a vehi-
cle for translating abstract commitment into concrete legal remedies.

As another benefit of expanded punitive power, American sol-
diers would not automatically pay the price for legislative oversight.
If Americans suffer torture at the hands of foreign nationals, the
commander should have an available tool to punish the offender and
to prevent recurrence. Allowing deployed commanders to enforce the
Torture Convention by military tribunals could close a dangerous
gap in United States enforcement authority while contributing to
the accomplishment of the mission.

B. Historic International 7Tribunals

The Nuremberg and Tokyo trials, along with numerous nation-
al prosecutions after World War 11,211 are the most visible examples

29 Somalia, United States armed forces concluded that the task of “facilitat-
ing the restoration of a police force (within legal parameters) and a judicial system
was a requirement and a challenge.” CENTER FOR ARMY LESSONS LEARNED, U.S. ARMY
CoMBINED ARMS COMMAND, OPERATION RESTORE HOPE LESSONS LEARNED REPORT (3
Dec. 1992-4 May 1993), XIV-39 (1993).

210 Joint Resolution Regarding the Implementation of the Policy of the United
States Government in Opposition to the Practice of Torture by any Foreign
Government, Pub. L. No. 98-447, Oct. 4, 1984, 98 Stat. 1721 (1984) (“the Congress
reaffirms that it is the continuing policy of the United States to oppose the practice of
torture by foreign governments through public and private diplomacy and, when nec-
essary and appropriate, through the enactment and vigorous implementation of laws
intended to reinforce United States policies with respect to torture.”).See also 22
U.S.C. § 262d (1995) (advancement of human rights by United States assistance poli-
cies with international financial institutions); 22 U.S.C§ 2151n (1995) (linking
human rights records with development assistance); 22 U.S.C. § 2222 (1995) (granti-
ng funds to support the United Nations Voluntary Fund for Victims of Torture).

2 Howarp S. LEvIE, TERRORISM IN WAR-THE Law OF War CRIMES 135-39, 179-82
(1992) (citing postwar statistics for the European and Far Eastern theaters respective-
ly); DEP’T OF ARMY, PAMPHLET 27-161-2, INTERNATIONAL Law, VoL. IT 234-35 (23 Oct.
1962) (citing statistics of national prosecutions) [hereinafter DA Pam 27-161-21; M.
Cherif Bassiouni, The Time Hes Come for an International Criminal Court, IND. INT'L &
Cowmp. L. Rev. 1,5n.17 (Spring 1991) (citing sources of national prosecution statistics).
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of enforcing international law through criminal sanctions.?12 The
World War II prosecutions of war criminals gave birth to the modern
international law of human rights.213 The legacy of the World War 11
trials shines through the clutter of world events.

Even after a half century of human suffering, the World War II
prosecutions impact international law like sunlight penetrates dark-
ness. As Justice Jackson wrote to President Truman, enforcing inter-
national law through criminal forums can only “strengthen the bul-
warks of peace and tolerance.”214 United Statesjurisdiction to prose-
cute continuum crimes relies in part on legal authority first articu-
lated and refined in the wake of World War 11.

1. The Nuremberg Precedent— History has not borne the fruits
of Justice Jackson’s aspiration that the Nuremberg principles would
“become the condemnation of any nation that is faithless to
them.”?15 Scholars have tried in vain to refine a definitive list of
Nuremberg principles.21é Nevertheless, the Nuremberg trials were a
pivotal event in world history because they demonstrated that inter-
national law embodies universal moral values which can transcend
theory to support criminal judgments.21? Despite some criticism,218
several aspects of the Nuremberg experience affect the authority of
United States military forums to enforce international law.

221t is incorrect to maintain that the World War 1I trials are the only historic

example of international forums prosecuting violations of international law. In 1647,
a tribunal of judges from Alsace, Switzerland, and other members of the Holy Roman
Empire heard the case against the Burgundian Governor of Breisach, Peter von
Hagenback. The accused tried to justify his troops’ crimes against civilians based on a
defense of superior orders, which the panel rejected. The international panel ruled
that the defense of superior orders was contrary to the law of God and sentenced
Hagenback to death. See G. SCHWARZENBERGER, 2 INTERNATIONAL LAW, INTERNATIONAL
COURTS 462-66 (1968).

213 Fogelson, supra note 150,at 833.

214 Report to the President By Mr. Justice Jackson, Oct. 7, 1945, in Dep’T OF
STATE, INTERNATIONAL CONFERENCE ON MILITARY TRIALS 432,439 (1945).

215 1d. See also Graham T. Blewitt, Ad Hoc Tribunals Half a Century after
Nuremberg, 149 Mil. L. Rev. 101-02 (“Nurembergwas a success but the Cold War left
it sitting on the shelf for almost 50 years. During that time the world has been drip-
ping with blood. The hope the world would never see the suffering inflicted during
World War II has not been realised and the suffering and death has been repeated
again and again.”).

2% see, e.g., Principles of International Law Recognized in the Charter of the
Nuremherg Dihunal and the Judgment of the Tribunal, 2 Y.B. INT’L L. CoMM. 374-380
(1950); Waldemar A. Solf, War Crimes and the Nuremherg Principle, in Joun N.
MOORE ETAL., NATIONAL SECURITY Law 359-402 (1990).

A7 | ouis B. Sohn, The New International Law: Protection of the Rights of
Individuals rather than States, 32AM. U.L. Rev. 1 (1982).

28 see generally DONALD A. WELLS, WaR CRIMES A™ Laws OF WAR 81-118 (1984);
Orville C. Snyder, It’s Not Law-War Guilt Dials, 38 Ky. L.J. 81 (1949);A. BRACKMAN,
THE OTHER NUREMBERG (1987);R. CoNoT, JUSTICE AT NUREMBERG (1983); A. TUsa & J.
Tusa, THE NUREMBERG TRIAL (1983).
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First, the Nuremberg Trials established beyond question that
individual perpetrators can commit international crimes.
Perpetrators cannot evade criminal responsibility by arguing that
international conventions apply only to sovereign states. For exam-
ple, the Nuremberg Tribunals prosecuted violations of the
Convention Respecting the Law and Customs of War on Land?2!®
and the 1929 Geneva Convention Relative to the Treatment of
Prisoners of War.220 While some modern conventions provide for the
jurisdiction of certain courts, individuals can commit international
crimes even without specific jurisdictional provisions.22!
Nuremberg established the common sense principle that states
comply with international obligations only if public officials under-
stand and obey those duties. Personal obligations cannot be
divorced from legal duties of the state. The Tribunals enforced oth-
erwise abstract international law against the individuals who com-
mitted real crimes against real victims.

Following the same principle, the Nuremberg trials demon-
strated that states can punish persons who violate the laws of war.
Because international law can create individual obligations, all
nations have jurisdiction to enforce those obligations. All four
Geneva Conventions require states to “enact any legislation neces-
sary to provide effective penal sanctions against war criminals.”222

219 Oct. 18,1907, 36 Stat 2277, | Bevans 631 [hereinafter Hague IV].
220 Opened for signature July 27, 1929, 47 Stat. 2021 (1932).

22 Meron, supra note 40, at 562. Violations of international law need not be
defined with absolute letter perfect clarity in all cases. The outer limit to this princi-
ple lies in the prohibition on ex post fact laws which is at the very root of the Western
notion of judicial fairness. The corresponding principle of international law is known
as nullem crimen sine lege, which literally means “no penalty without law.” Jerome
Hall, Nulla Poena Sine Lege, 47 YALE L.J. 165(1937) (“[N]o conduct shall he criminal
unless it is specifically described in . .. a penal statute.”).

No defendant at Nuremberg successfully raised the defense because the facts
showed that the German government knew that its conduct violated treaty obliga-
tions as well as customary international law. See generally DA Pav 27-161-2, supra
note 211, at 236-38 (describing the raising of the defense at Nuremberg); Eric S.
Kobrick, The Ex Post Facto Prohibition and the Exercise of Universal Jurisdiction
ouer International Crimes, 87 CorLuM. L. Rev. 1491, 1533 (1987) (the “ex post facto
prohibition occupies a different status in the international field than in the domestic
field, for the basic reason that international law has no legislature to pass statutes
defining acts as criminal. International law is not a product of statutes, but of
treaties, conventions. judicial decision, and customs. It is the gradual expression, case
by case, of the moral judgments of the civilized world’)).

222 convention on Sick and Wounded, supra note 4, art. 49; Convention on Sick
and Wounded at Sea, supra note 4, art. 50; Convention on Prisoners of War, supra note
4, art. 129; Civilians Convention, supra note 4. art. 146. The cited article is reprinted
in FM 27-10, supra note 4, para. 506. The term “war crimes” is the technical expres-
sion for a violation of the law of war by any person or persons, military or civilian.
Every violation of the law of war is a war crime. Id. para. 499. The provisions of Article
18 and Article 21, UCMJ, meet this treaty obligation on the part of the United States.
Other nations have enacted special legislation for the same purpose. See also War
Crimes Act of 1996, Pub. L. No. 104-192 (1996) codified at 18 U.S.C. § 2401, 35 I.L.M.
1540 (19961.
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The Geneva Conventions also require each state to search for “per-
sons alleged to have committed, or to have ordered committed, such
grave breaches,” and to “bring such persons, regardless of their
nationality, before its own courts.”?23 Codified international law
thus recognizes the jurisdiction of all states over war criminals?24
and incorporates concrete measures to facilitate prosecution by
states.225 Based on the principle of universal jurisdiction, national
forums have prosecuted the vast majority of war crimes cases.226

Finally, because all states have jurisdiction over war criminals,
Nuremberg rebutted the right to justify criminal acts based on the
defendant’s official position. Perpetrators cannot avoid criminal lia-

223 The Conventions define “grave breaches” uniformly with only slight varia-
tions as: willful killing, torture or inhuman treatment, to include biological experi-
ments, willfully causing great suffering or serious injury to body or health, and exten-
sive destruction and appropriation of property not justified by military necessity and
carried out unlawfully and wantonly. The Conventions Protecting Prisoners of War
and Civilians also include prohibitions on compelling a prisoners of war (or protected
persons respectively) to serve in the forces of the hostile Power, and willfully depriv-
ing a prisoner of war (and protected persons respectively) of the rights of fair and reg-
ular trial prescribed in the applicable Convention. See FM 27-10, supra note 4, para.
502.

224 RESTATEMENT, supra note 12, § 404; Richard R. Baxter, The Municipal and
International Law Basis of Jurisdiction over War Crimes, 23 BriT. Y.B. INT'L L. 382-93
(1951);William Cowles, Universality of Jurisdiction over War Crimes, 33 CALIF. L. R.
177-218 (1945);MYREes S. McDouGaLl & FLORENTING P. FELICIANO, Law AND MINIMUM
WORLD PusLIC ORDER: THE LEGAL REGULATION OF INTERNATIONAL CoEercioN 706-721
{1961).

25 For example, war crimes do not qualify as political offenses which would pre-
vent extradition to a country seekingjurisdiction. See G.A. Res. 3, U.N. Doc. A/50
(1946); G.A. Res. 170, U.N. Doc. A/425 (1947); Genocide Convention, supra note 11,
art. 7. The General Assembly approved by a vote of 58 to 5 The Convention on the
Non-Applicability of Statutory Limitations on War Crimes and Crimes Against
Humanity, G.A. Res. 2391, 23 G.A.O.R., Supp. No. 19,at 40, U.N. Doc. A/7218 (1969),
reprinted in 8 1.L.M. 69 (1969). See also Principles of International Cooperation in the
Detection, Arrest, Extradition, and Punishment of Persons Guilty of War Crimes and
Crimes Against Humanity, G.A. Res. 3074 (XXVIII), 28 U.N. GAOR, Supp. No. 30A,
at 78, U.N. Doc. A/9030/Add/1 (1973).

225 The International Military Tribunal at Nuremberg returned verdicts on only
22 defendants. NorMaN E. TuTorow, WAR CRIMES, WAR CRIMINALS. AND WAR CRIMES
TRIALS: AN ANNOTATED BIBLIOGRAPHY AND SOURCE Book 10 (1986). The texts of judg
ment and the sentences are reprinted in 41 Am. J. INT'L L. 172-332 (1947). The inter-
national tribunal at Tokyo tried 28 Japanese defendants. Tutorow, supra, at 15.
These men “were not just ordinary criminals, they were the leaders of empires, which
sought to dominate the world by terror, using genocide and crimes against humanity
as major tools to achieve their goals.” Blewitt, supra note 215, at 102. By virtue of a
separate international agreement, the United States alone tried another 185 defen-
dants at Nuremberg. TuTOROW, Supra, at 11.

In contrast, by late November 1948, a total of 7109 defendants had been arrested
for war crimes. By the end of 1958, the Western Allies had sentenced 5025 Germans
for war crimes, of whom 806 received death sentences (althoughonly 486 were actual-
ly executed). The Soviet Union convicted around 10,000. Von Glahn, supra note 155,
at 882-83. For a fascinating discussion of the process and legal principles followed in
post-War Germany by American military tribunals, as well as long lists of cases,
charges, and sentences See U.S. Army Judge Advocate General, Report of the Deputy
Judge Advocate for War Crimes, European Command, June 1944-July 1948{1948).
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bility by hiding behind the political or military structure of a sover-
eign state.22” United States Army doctrine states that “the fact that
a person who committed an act which constitutes a war crime acted
as the head of a State or as a responsible government official does
not relieve him from responsibility for his act.”228

From the opposite perspective, soldiers cannot defend unlaw-
ful acts by shifting responsibility up the chain of command.
Despite clear regulations to the contrary,22? defendants at
Nuremberg often tried to shift responsibility to superiors who
ordered illegal actions. The London Charter mandated that defen-
dants who acted pursuant to military orders remained responsible
for their actions.23% The modern rule of law applies criminal sanc-
tions to public officials who issue orders and subordinates who
commit crimes pursuant to those orders.

The legacy of Nuremberg impacts potential prosecution of con-
tinuum crimes. Nuremberg removed the legalistic shadows of official
purpose as a cover for war criminals and firmly established the
foundation from which the United States may exercise universal
jurisdiction over war criminals; however, continuum crimes include
a broader class of offenses. Nuremberg recognized that the law is
not a static relic, but a tool evolving “from the usages established
among civilized peoples, from the laws of humanity, and [from] the
dictates of the public conscience.”23! The ability of the United States

227 The Nuremberg Tribunal thus stated:

It was submitted that international law is concerned with the actions of
sovereign States, and provides no punishment for individuals; and further,
that where the act in question is an act of State, those who carry it out are
not personally responsible, but are protected by the doctrine of the sover-
eignty of the State. In the opinion of the Tribunal, both these submissions
must be rejected . ... Crimes against international law are committed by
men, not by abstract entities, and only by punishing individuals who com-
mit such crimes can the provisions of the law be enforced. .. .. The
authors of these acts cannot shelter themselves behind their official posi-
tion in order to be freed from the punishment in appropriate proceedings.

11.M.T., supra note 2, at 222-23.

228 FM 27-10, supra note 4, para. 510.

229 Article 47 of the German Military Code of 1872 stated that a subordinate is
liable to punishment as an accomplice if he knew that the order involved an act the
commission of which constituted a civil or military crime or offense. Article 47 is dis-
cussed at length in the High Command case, United States v. Von Leeb, reprinted in 11
THE Law OF WAR: A DOCUMENTARY HisTory 1431-32 (Leon Friedman ed., 1972).For an
excellent discussion of the command responsibility issues raised by the High
Command Case See W. Hays Parks, Command Responsibility for War Crimes, 62 MIL.
L. Rev. 1,38-58 (1972).

280 | ondon Charter, supra note 12, art. 8. See also FM 27-10, supra note 4, para.
509 (Defense of Superior Orders).

231 The quoted language is from the Martens clause which formed the preamble
to Hague IV Convention, supra note 219. See also Protocol I, supra note 4, art. 1,
para. 2 (“Incases not covered by this Protocol or by other international agreements,
civilians and combatants remain under the protection and authority of the principles
of international law derived from established custom, from the principles of humani-
ty, and from the dictates of public conscience.”).
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to prosecute continuum crimes relies on defining the boundaries of
international criminal law and establishing domestic authority for
exercisingjurisdiction.

2. The Tokyo Trials—The International Military Tribunal for
the Far East reinforced the Nuremberg principles of individual
responsibility and universal jurisdiction.232 The Tokyo Tribunal had
a special authority to reinforce binding rules of international law
because of its composition.233 The Tokyo Tribunal’s eleven members
represented non-western powers as well as some minor powers.234
The Japanese government also accepted the principle that war crim-
inals would receive “stern justice.”235 The Tokyo Tribunal represent-
ed a tangible exercise of international justice which reinforced the
rule of international law.

The Tokyo Tribunal also had a unique impact on the possible
prosecution of continuum crimes in modern United States military
forums and helped define the role of international law in American
military tribunals. The United States Supreme Court refused to con-
sider petitions for habeas corpus arising from decisions of the Tokyo
Tribunal.22¢ As the Supreme Allied Commander, General MacArthur

232 WiLLiaM W. BISHOP, JR., INTERNATIONAL LAw: CASES AxD MATERIALS 186 (2nd
ed. 1962). Copies of the 1218 page judgment and individual opinions rendered
November 4-12, 1948, are available at the United States Army Judge Advocate
General’s School, Charlottesville, Virginia. Key excerpts are reprinted in U.S. NavaL
WAR COLLEGE, INTERNATIONAL LAW DOCUMENTS 1948-1949, 71-107 (1950). See also
DEP’T oF STATE, 11 DIGEST OF INTERNATIONAL Law 960-1017 (Marjorie Whiteman ed..
1962)[hereinafter Whiteman]; Horwitz, The Tokyo Trial, INT’L Conc. No. 465 (19501.

233 Dr. John Pritchard, The International Military Tribunal for the Far East and
its Contemporary Resonances 2, 149MiL L. Rev. 25, 28.

234 The members of the Tribunal were, Sir William Webb (Australia,.Judge
Stuart E. McDougall (Canada),Mei Ju-Au (China).Judge Jenri Bernard [France).
Judge R. M. Pal (India), Lord Patrick (England),Judge Bernard Roling
(Netherlands),Justice Erima H. Northcraft (New Zealand), Justice Delfin Jaranilla
(Philippines),Justice 1.M. Zaryanov (Soviet Union),Major General Myron H. Cramer
(United States. replacing Justice John D. Higgins in June 1946). Whiteman. supra
note 232. at 972.

235 In re Yamashita, 327 U.S. 1,10(1946). This language echoed Paragraph 10 of
the Potsdam Declaration of July 26, 1945 which declared that “stern justice shall be
meted out to all war criminals, including those who have visited cruelties on our pris-
oners,” 13DeP’T OF STATE BCLLETIN 137-38 (July 29, 1945).

236 Hirota v. MacArthur, General of the Army, 338 U.S. 197. 69 S. Ct. 197. 93
L.Ed. 1902 (1948) (a per curiam opinion which also resolved Dokihara v. MacArthur.
General of the Army, et o/, Petition No. 240, and Kido et. al. v. MacArthur, General of
the Army, et al., rehn’g denied 335 U.S. 906 (1949)). Accord Adachi v. MacArthur,
Unreported Case, MS Department of State File No. 611.942/2-1350 (Habeas Corpus
No. 3562) (holdingthat Japanese officers convicted by a commission composed of one
Australian and five American officers “was a military commission of international
character with its existence and jurisdiction rooted in the sovereignty of the Far
Eastern Commission, acting through its sole executive agency, the Supreme
Commander for the Allied Powers); Nash on behalf of Takeshi Hashimoto et al. v.
MacArthur, General of the Army, et al., 184 F.2d 606 (D.C. Cir. 1850); Toneo
Shirakura et al. v. Royall, 89 F. Supp. 711, 713 (1948), motion for recon-
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issued the Proclamation establishing the Tokyo Tribunal, approved
its Charter, appointed the elevenjudges, and served as the appellate
authority in reviewing its findings.237 The President also issued an
executive order appointing the chief counsel.23® The United States
support for the tribunal was so extensive that the Tokyo Tribunal
consumed one-fourth of the paper used by the occupation forces and
had to be resupplied at one point by American B-29 bombers.239

Despite the role of the United States in convening the Tokyo
Tribunal, the Supreme Court wrote that General MacArthur acted
“as the agent of the Allied Powers.”240 Therefore, the United States
federal courts had no power to review, affirm, or annul the Tokyo
Tribunal’s proceedings. In a thoughtful concurrence, Justice Douglas
recognized the international character of the Tokyo Tribunal as a
negotiated arrangement among the Allied Powers.241 Justice
Douglas concluded that “the Tokyo Tribunal acted as an instrument
of political power of the Executive Branch of Government.”242 The
Supreme Court recognized that international law and international
obligations can alter the legal nature of American military forums.

Justice Bernard’s concurrence to the Tokyo Tribunal’sjudgment
echoed the Supreme Court’s sentiment. He concluded that “a
Universal authority would be the one competent to create tribunals
tojudge individuals accused of crimes against universal order.”243 In

sideration denied 89 F. Supp. 713 (D.D.C. 1949) (‘With the sentence of the military
tribunal of the conqueror, whether in the Philippine Islands, or Nuremberg, or at
Tokyo, a District Court of the United States has neither the power to interfere nor the
responsibility. Correction of errors must lie with the political branches of government
or with what courts may have the power to act.”).

Justice Jackson filed a special memorandum which stated his views as to partici-
pation in the decisions despite his prominent role at Nuremberg. 335 U.S. 876 (1948),
reprinted in II THE Law OF WAR: A DOCUMENTARY HISTORY 1184-1187 (Leon Friedman
ed., 1972). Justice Jackson understood the significance of the cases, and felt that he
should break a developing four to four tie because “the issues here are truly great
ones. They only involve decision of war crimes issues secondarily, for primarily, the
decision will establish or deny that this Court has power to review exercises of mili-
tary power abroad and the President’s conduct of external affairs of our Government.”
Id. at 1186.

237 For the Proclamation of January 19, 1946, and General Orders No. 1and 20
containing the Charter, See T.1.A.S.1589, reprinted in 14 DEP'T OF STATE BULLETIN
361-64 (Mar. 10, 1946), and U.S. NAVAL WAR COLLEGE, INTERNATIONAL Law DOCUMENTS
1946-1947 317-326 (1947).

238 Exec. Order No. 9660, 10 Fed. Reg. 14591 (Nov. 30, 1945) (appointing Mr.
Joseph B. Keenan as the “Chief of Counsel in the preparation and prosecution of
charges of war crimes against the major leaders of Japan and their principal agents
and accessories”).

239 Pritchard, supra note 233, at 26.

240 Hijrota, 338 U.S. at 198.
241 |d. at 208.

242 1d. at 215.
243 Whiteman, supra note 232, at 974.
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essence, President Truman and the Allies enforced international law
because there was no other mechanism with similar authority and
resources.

The modern conduct of peace operations presents a striking
parallel. Chapter VII of the United Nations Charter allows the
United Nations Security Council to decide what measures are neces-
sary to implement its decisions and to call on member states to
apply such measures.244 Chapter VII powers encompass a variety of
actions to remedy perceived threats to international peace and secu-
rity.245 The Security Council exercised Chapter VII enforcement
authority to establish tribunals to enforce international law in
Rwanda?48 and the former Yugoslavia.247

One step away from establishing tribunals, the Security Council
authorized member states to use “all necessary measures” against
Somalis responsible for unprovoked attacks against UNOSOM 1I per-
sonnel.248 The Security Council defined measures against suspected
criminals as “including to secure investigation of their actions and
their arrest and detention for prosecution, trial, and punishment.”249
Pursuant to this authority, United States forces had authority to use
force to capture and detain suspected criminals.250

244 U.N. CHARTER art. 41. See also S.C. Res. 678, UN SCOR. 45th Sess.. Res. &
Dec. at 27-28, U.N. Doc. S/INF/46 (1990), reprinted in 29 I.L.M. 1565 (1990) (autho-
rizing “all necessary means” to drive Iraq from Kuwait and “to restore international
peace and security in the area”).

245 The Secretary General described the variety of Security Council functions as
including diverse activities such as:

the supervision of cease-fires, the regroupment and demobilization of
forces, their reintegration into civilian life and the destruction of their
weapons; the design and implementation of demining programmes: the
return of refugees and displaced persons; the provision of humanitarian
assistance; the supervision of existing administrative structures: the
establishment of new police forces; the verification of respect for human
rights; the design of constitutional, judicial, and electoral reforms: the
observation, supervision, and even the organization and conduct of elec-
tions: and the coordination of support for economic rehabilitation and
reconstruction.
Agenda for Peace II, supra note 110, at 6. See also Frederick L. Kirgis Jr.. The
Security Council’s First Fifty Years, 89 AM. J. INT’L L. 506, 522-39 (1995); M. Jennifer
MacKay, Economic Sanctions: Are They Actually Enforcing International Lau in
Serbia-Montenegro?, 3 TtL. J. INT’L & CoMmP. L. 203 (1995).

246 Rwanda Statute, supra note 105.

247 S.C. Res. 827, U.N. SCOR, 48th Sess., 3217th mtg., U.N. Doc. S/RES/827
(1993).

248 S.C.Res. 837,supra note 125, 1 5.

249 1d. See also S.C. Res. 865, U.N. SCOR, 48th Sess.. 3280th mtg.. U.N. Doc.
S/RES/865 (1993) (reaffirmingthat those who attack UNOSOM 1II personnel would he
held criminally responsible for the attacks).

250 Telephone Interview with Lieutenant Colonel Frank Fountain. February 5.
1996. Lieutenant Colonel Fountain served with United States forces deployed to
Somaliaduring Operation Restore Hope.
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Because the Security Council authorized “all necessary mea-
sures,” the Secretary General also could have requested United
States forces to prosecute detainees. The Security Council’sunre-
stricted delegation of authority would have arguably allowed United
States military tribunals to prosecute the persons described by
Resolution 837 even without a specific request from the Secretary
General. Under the auspices of the Security Council, United States
military tribunals would have enforced international law under
international authority.

Just as President Truman exercised his executive authority
after World War 1II, the President exercises the authority of the
United States in the field of foreign relations.251 With the
President’s concurrence, United States commanders could enforce
international law and would act as international tribunals.252 The
punitive power of tribunals convened under United Nations Charter
Chapter VII authority would therefore arise from international law
and not from the UCMJ.

Nevertheless, the Security Council cannot compel United
States commanders to prosecute international criminals. The deci-
sion to prosecute a particular person remains in the hands of United
States authorities subject to the availability of evidence and the
overall tactical situation. A military tribunal initiated under the
authority of the Security Council would in essence be an interna-
tional forum capable of punishing any international offense pre-
scribed by the Security Council.233 Despite this potential basis for
subject matter jurisdiction, the existing provisions of the UCMJ pre-
vent a commander from establishing personal jurisdiction over for-
eign nationals during operations other than war.

C. Crimes Under Customary International Law

Enforcing international law under the auspices of United
Nations Charter Chapter VII allows the commander to prosecute
crimes beyond classic “war crimes.”254 Pursuant to Chapter VII

251 United States v. Curtiss-Wright Corp., 299 U.S. 304,318-21 (1936).

252 Hirota v. MacArthur, General of the Army, 338 U.S. 197, 198 (1948).

253 |d. (“We are satisfied that the tribunal sentencing these petitioners is not a
tribunal of the United States.”). After a more rigorous analysis than the per curiam
opinion, Justice Douglas noted, “Here the President did not utilize the conventional
military tribunals provided by the Articles of War. He did not act alone but only in
conjunction with the Allied Powers. This tribunal was an international one arranged
through negotiation with the Allied Powers.” Id. at 208

25¢  See M. CHERIF BassioUN:, A DRAFT INTERNATIONAL CRIMINAL CODE AND DRAFT
STATUTE FOR AN INTERNATIONAL CRIMINAL TRIBUNAL 130 (1987) (war crimes “consist of
conduct which is prohibited by the rules of international law applicable in armed con-
flict, conventions to which the parties are Parties, and the recognized principles of
international law of armed conflict”).
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authority, United States military forums could enforce multilateral
treaties and the broader class of criminal international human
rights violations. Just as the Nuremberg and Tokyo Tribunals
defined and enforced existing international law, the Security Council
does not invent international criminal law. Taken together, the pot-
pourri of treaties, state practice, General Assembly resolutions,
International Court of Justice opinions, and Security Council actions
entitle every human to certain fundamental rights.255

International law recognizes a range of human rights viola-
tions which occur short of the international armed conflict thresh-
old. Phrased another way, international human rights law criminal-
izes a range of offenses subject to the universal jurisdiction of all
states.256 During the last half century, the evolution of human rights
law has been the dominant trend in international 1aw.257 The United
Nations Charter obligates states to seek “universal respect for, and
observance of, human rights and fundamental freedoms for all with-
out distinction as to race, sex, language, or religion.”258

In the wake of the United Nations Charter, the General
Assembly passed numerous resolutions promoting human rights,259
and the world’s regional organizations enacted treaties designed to

255 Vladimir Kartashkin, Human Rights and Humanitarian Intervention, in Law
AND FORCE IN THE NEw INTERNATIONAL ORDER 202 (Lori F. Damrosch & David Scheffer
eds., 1991).

266 RESTATEMEST, supra note 12, § 702, cmt. n (“Notall human rights norms are
peremptory norms (jus cogens), but those in clauses (a} to (f} of this section are, and
an international agreement that violates them is void.); See also Id. § 404. Jus cogens
norms are binding on all states. The class ofjus cogens norms is distinct in interna-
tional law because they derive from a common heritage of mankind and impose nat-
ural law values on all persons, all systems, all states, and apply at all times.
Jonathan I, Chaney, Universal International Law, 87 Am.J. INT'L L. 529,541(1993).

BT Thomas Buergenthal, The Human Rights Revolution, 23 ST. MarY’s L.J. 3, 4
(1991).

2% {J.N. CHARTER art. 1,para. 3.

258 Gee, e.g., G.A. Res. 95, U.N. GAOR, 1st Sess., U.N. Doc. A/RES/95 (1946)
(affirmingthe principles of international law recognized by the Charter of the
Nuremberg Tribunal); G.A. Res. 2444, U.N. GAOR, 23d Sess., U.N. Doc. A/RES/2444
(1968) (recognizing the necessity of applying basic humanitarian principles in all
armed conflicts and affirming certain principles to be observed in armed conflict);
G.A. Res. 2712, U.N. GAOR , 25th Sess., U.N. Doc. A/RES/2712 (1970) (calling on
states to try and punish persons who have committed war crimes and crimes against
humanity); G.A. Res. 260, U.N. GAOR, 3rd Sess., U.N. Doc. A/RES/260 (1948)
(approving and proposing for signature the Convention on the Prevention and
Punishment of the Crime of Genocide); G.A. Res. 1904, 18 U.N. GAOR, Supp. No. 15,
at 35 (referringto the “duty of states to fully and faithfully observe the provisions of
the Universal Declaration [of Human Rights].”); G.A. Res. 2625 (XXV), U.N. Doc.
A/RES/8082 (1970) (“Everystate has the duty to promote through joint and separate
action universal respect for and observance of human rights and fundamental free-
doms in accordance with the Charter . . . The principles of the Charter which are
embodied in this Declaration constitute basic principles of international law.”).
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protect human rights.280 Modern international law entitles ordinary
people to “rights that belong to them as members of the internation-
al community.”261 International Court of Justice decisions also
establish the consistency of customary human rights law.262 Chapter
VII enforcement authority arises because “human rights have final-
ly been removed from the exclusive jurisdiction of states and lifted
up into the realm of international concern.”?63 The term continuum
crimes encompasses an array of human rights law which operates
alongside the codified laws of war.

260 See, e.g., American Convention on Human Rights, Nov. 22, 1969, O.A.S.
Treaty Series No. 36, OEA/Ser. L./V/I1.23 doc. rev. 2, entered into force July 18, 1978;
European Convention for the Protection of Human Rights and Fundamental
Freedoms, Nov. 4, 1950, 213 U.N.T.S. 221, entered into force Sept. 3, 1953, as amend-
ed by Protocol No. 3, entered into force Sept. 21, 1970, and Protocol No. 5, entered into
force Dec. 21, 1971; African [Banjul] Charter on Human and People’s Rights, O.A.U.
Doc. CAB/LEG/67/3 rev 5,June 27, 1981, reprinted in 21 .L.M. 58 (1982).

%1 Buergenthal, supra note 257, at 6. The Preamble to the Protocol Additional to
the American Convention on Human Rights suggests that human rights instruments
simply codify what is already inherent to the nature of humanity. The Protocol recog-
nized that “the essential rights of man are not derived from one’sbeing a national of a
certain state, but are based upon attributes of the human person, for which reason
they merit international protection in the form of a convention reinforcing or comple-
menting the protection provided by the domestic law of the American states. 28 I.L.M.
161 (1989). The logical corollary to the development of human rights has been the
shifting views of sovereignty. Because all individuals possess a body of rights simply
due to their existence as human inhabitants of the planet, governments cannot disre-
gard those rights with impunity. According to one scholar, sovereignty of a state is
now derived from the will of the people, and not from the illegitimate possession of
power. W. Michael Reisman, Sovereignty and Human Rights in Contemporary
International Law, 84 AM. J.INT'L L. 866, 867 (1990). Thus, a government that disre-
gards the basic human rights of its citizens “cannot hide behind the protective shield
of sovereignty.” Id. at 872. Some United States courts have recognized that the con-
cept ofjus cogens might have a domestic legal effect. See, e.g.,, United States Citizens
of Nicarauga v. Reagan, 859 F.2d 929, (D.C. Cir. 1988) (“If Congress adopted a foreign
policy that resulted in the enslavement of our citizens or of other individuals, that
policy might well be subject to challenge in domestic court under international law.”).
But c.f. Princz v. Federal Republic of Germany, 26 F.3d 1166, 1182 (D.C. Cir. 1994)
(holding that the district court did not have subject matter jurisdiction under the
Foreign Sovereign Immunities Act, and overruling the dissent argument that
Germany waived its sovereign immunity from 1942 to 1945 by violating jus cogens
norms condemning enslavement and genocide).

262 See, e.g.,, Nuclear Tests (Australiav. France), 1974 1.C.J. 253, 303 (December
20, 1974) (Opinion of Judge Petren); Advisory Opinion on Legal Consequences for
States of the Continued Presence of South Africa in Namibia (South West Africa)
Notwithstanding Security Council Resolution 276 (1970), 1971 1.C.J. 16. (June 21,
1971).

263 Bartram S. Brown, The Protection of Human Rights in Disintegrating States:
A New Challenge, 68 CHi.-KeNT L. Rev. 203, 214 (1992). For example, violations of
human rights by the Republic of South Africa, have been on the agenda of almost
every General Assembly. The Security Council declared that South African violations
disturbed international peace and security, called for an arms embargo against that
country, and took the first action under Chapter VII against that country upon a find-
ing that its policies were “fraught with danger to international peace and security.”
S.C. Res. 181, 18 U.N. SCOR, U.N. Doc. S/INF/18/Rev. 1, at 7 (1963). See also S.C.
Res. 421, U.N. SCOR, 32d Sess., 2052d mtg., U.N. Doc. S/RES/421 (1977).



56 MILITARY LAW REVIEW [Vol. 153

Human rights instruments, multilateral treaties, and the laws
of war combine in a complicated interplay of rights and obliga-
t i o n ~In-~general, human rights law applies at all time, treaties
apply when the conduct meets the definition in the instrument, and
the laws of war apply during an armed conflict within the meaning
of Article 2 of the Geneva Conventions.2%% The United Nations
Security Council uses the phrase “laws or customs of war” as a
shorthand description of the humanitarian obligations which arise
during internal or international armed conflicts.266 Using the
Security Council definition, the “laws or customs of war” nearly coin-
cide with my conception of continuum crimes. Using either phrase,
human rights law meshes with the law of war to create a modern
system in which “the distinction between interstate wars and civil
wars is losing its value as far as human beings are concerned.”267

1. Common Article 3 Protections— The provisions of Article 3 of
the Geneva Conventions provide an ideal vehicle for analyzing the
interrelated web of international law. Article 3 of each Convention
applies identical language to “armed conflict not of an international
character.”268 Common Article 3 specifies a series of protections for
“persons taking no part in hostilities,” which “each Party shall be
bound to apply, as a minimum.”269 Unlike the class of grave breach-
es of the Geneva Conventions, no treaty identifies violations of
Common Article 3 as international crimes. Therefore, some conclude

264 See Dietrich Schindler, Human Rights and Humanitarian Law: The
Interrelationship of the Laws, 31 Am. U. L. Rev. 935 (1982)Yoram Dinstein, Human
Rights in Armed Conflict: International Humanitarian Law, in 2 HUMAN RIGHTS IN
INTERNATIONAL Law 345 (T. Meron ed., 1984) [hereinafter Dinstein]; G. Draper.
Human Rights and the Law of War, 12VA. J. INT'LL. 326 (1972).

% The Geneva Conventions apply during “all cases of declared war or of any
other armed conflict which may arise between two or more of the High Contracting
Parties even if a state of war is not recognized by one of them.” Civilians Convention,
supra note 4, art. 2, para. 1;Convention on Prisoners of War, id.; Convention on Sick
and Wounded, id.; Convention on Sick and Wounded at Sea, id.

26? Statuteof the International Tribunal, supra note 173, art. 3.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 2
October 1995, IT Doc. 1T-94-1-AR72, at 54 The quoted language precedes and helps
explain the Yugoslavia Tribunal’s Appeal Chamber ruling that the phrase “laws or
customs or war” proscribed by article 3 of the Statute of the Tribunal applies to war
crimes “regardless of whether they are committed in internal or international armed
conflicts.”Id. at 68.

268 Civilians Convention, supra note 4. art. 3; Convention on Prisoners of War,
I((ji Lonvention on Sick and Wounded, Id. Convention on Sick and Wounded at Sea,
1d.

269 1d. Common Article 3 prohibits the following acts: (a) violence to life and per-
son, in particular murder of all kinds, mutilation, cruel treatment. and torture; (b)
taking of hostages, (c) outrages upon personal dignity, in particular humiliating and
degrading treatment, and (d) the passing of sentences and the carrying out of execu-
tions without the previous judgment (sic) pronounced by a regularly constituted
court, affording all the judicial guarantees which are recognized as indispensable by
civilized people.
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that humanitarian law applicable to noninternational armed con-
flicts “does not provide for international penal responsibility of per-
sons guilty of violations.”270

Criminal liability for violations of Common Article 3 arises
from the substantial body of custom and precedent that prohibit the
underlying acts. The Nuremberg legacy dispels any argument that
violations of customary international law cannot warrant criminal
penalties. By 1949 standards, Common Article 3 was a “radical
transformation of the law” because it applied international obliga-
tions to internal conflicts.27! The evolutionary force of current cus-
tomary law undercuts the absence of express criminal prohibitions
in the text of Article 3 like moving water erodes a river bank.

After almost fifty years as a legal norm, Common Article 3 is
the “universal contemporary recognition that ... fundamental
human rights exist.”272 The existence of such basic human rights
requires a corresponding duty for all states to respect and observe
those rights.273 Therefore, Common Article 3 defines international
crimes because all parties must respect an international obligation
“that is so essential for the protection of fundamental interests . ..
that its breach is recognized as a crime by the international commu-
nity as a whole.”274

In this light, Pictet commented in 1958 that Common Article 3
“merely demands respect for certain rules, which were already recog-
nised as essential in all civilised countries, and embodied in the
municipal law of the states in question long before the [Geneva]

270 Denise Plattner, The Penal Repression of Violations of International
Humanitarian Law Applicable in Non-International Armed Conflicts, 30 INT'L REv.
ReD Cross 409, 414 (1990).See also Meron, supra note 40, at 559 n.25 (comments by
the United Nations War Crimes Commission (for Yugoslavia) to the effect that “the
only offenses committed in internal armed conflict for which universal jurisdiction
exists are crimes against humanity and genocide,” these comments preceded the
appellate rulings of the International Tribunal for the Former Yugoslavia which con-
cluded otherwise).

211 Richard R. Baxter, Modernizing the Law of War, 78 MiL. L. Rev. 165, 168

Memorial of the Government of the United States of America, at 71, Case
Concerning United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran),
19801.C.J. 3 (Jan. 1980).

273 |d. at 71n.3, 72 n.2 (citingarts. 1,55, & 56 of the United Nations Charter,
along with arts. 3, 5,7, 9, 12, & 13 of the Universal Declaration of Human Rights,
and arts. 7,9, 10, & 12 of the Covenant on Civil and Political Rights for the proposi-
tion that international law protects fundamental rights such as the right to life, liber-
ty, and the security of person; the prohibition on torture, cruel, inhuman, or degrad-
ing treatment; the right to equality before the law; the prohibition on arbitrary arrest
and detention; and the right to freedom of movement as justifying criminal sanc-
tions).

274 International Law Commission, 31 U.N. GAOR, Supp. No. 10, at 226 (1976),
cited in 2 Y.B. INT’LL. Comm’n 95 (1976).



58 MILITARY LAW REVIEW [Vol. 153

Convention was signed.”2’5 The International Court of Justice noted
in dicta that the provisions of Article 3 embody “elementary consider-
ations of humanity.”276 In another opinion, the International Court of
Justice solidified the status of Article 3 protections as customary law
by describing them as a “minimum yardstick, in addition to the more
elaborate rules to be applied to international armed conflicts.”277

Recent developments have reinforced the status of Common
Article 3 as customary international law. In the context of an inter-
nal armed conflict in Rwanda, the Independent Commission of
Experts concluded that Common Article 3 supports the principle of
individual criminal liability.27® As a result, the Statute for the
International Tribunal for Rwanda conveyed prosecutorial power
over violations and threatened violations of Common Article 3.27°
Arguing for the Statute of the International Tribunal for the Former
Yugoslavia, the representatives of the United States, of the United
Kingdom, and of France all asserted that violations of Common

75 COMIVENTARY ON THE GENEVA CONVENTIONS OF 12 AUGUST 1949: IV GENEVA
CONVENTION RELATIVE TO THE PROTECTION oF CIMILIAN PERSONS IN TiME OF WAR 36
(Picteted., 1958) [hereinafter Pictet].

" Corfu Channel (Assessment of the Amount of Compensation Due from the
People’s Republic of Albania), Merits, 1949 1.C.J. 237 (Nov. 1949).

2 Military and Paramilitary Activities in and against Nicarauga (Nicar.v. U.8.),
Merits, 1986 1.C.J. 4, 114 1 218 [June 27, 1986). See also Case Concerning the
Barcelona Traction, Light and Power Company (Belgiumv. Spain), Merits, 1970 1.C.J.
4, 32 (Feb. 5, 1970) (distinguishing diplomatic protections available only to nationals
of a protecting state from protection of “basic rights of the human person” which “all
states can be held to have a legal interest” in protecting, and noting the difference
between the “obligations of a state towards the international community as a whole*
and those obligations arising among individual states).

278 Interim Report Dated October 1, 1994 of The Commission of Experts
Established Pursuant to Security Council Resolution 935, U.N. Doc. 51199411125,
annex, I125-28.

27% Rwanda Statute, supra note 105, art. 4. Article 4 of the Rwanda prohibits
“serious violations of Article 3 common to the Geneva Conventions” including, but not
limited to the following:

(a) Violence to life, health and physical or mental well being of persons,
in particular murder, as well as cruel treatment such as torture, mutila-
tion, or any form of corporal punishment,

(b) Collective punishments,
(¢) Taking of Hostages,
(d) Acts of 