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THE TREATISE OF DE LOLME. 




INTRODUCTION. 

THE spirit of philosophy which peculiarly distinguishes DE LoLME, 

the present age, after having corrected a number of 
errors fatal to society, seems now to be directed 
towards the principles of society itself; and we see 
prejudices vanish which are difficult to overcome, in 
proportion as it is dangerous to attack them*. This 
rising freedom of sentiment, the necessary forerunner 
of political freedom, led me to imagine that it would 
not be unacceptable to the public to be made 
acquainted with the principles of a constitution on 
which the eye of curiosity seems now to be uni
versally turned,_ and which, though celebrated as a 
model of perfection, is yet but little known to its 
admirers. 

I am aware tha~ it will be deemed presumptuous 
in a man, who has passed the greatest part of his life 
out of England, to attempt a delineation of the Eng
lish government; a system which is supposed to be so 
complicated as not to be understood or developed, 
but by those who have been initiated in the mysteries 
of it from their infancy. 

• As every popular notion which may contribute to the support of an 
arbitrary go~'ernment is at all times vigilantly protected by the whole 
strength of it, political prejudices are last of all, if ever, shaken off by a 
l}ation subjected to such a government. A great change in this respect, 
however, has of late taken place in France, where this book was first pub
lished; and opinions are now discussed there, and tenets avowed, which, in 
the time of Louis XIV., would have appeared downright blasphemy; it is 
to this au allusion is rnaue above. 

l-2 
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DE Louu:. But, though a foreigner in England, yet, as a native 
of a free country, I am no stranger to those circum
stances which constitute or characterize liberty. Even 
the great disproportion between the republic of ,vhich 
I am a member (and in which I formed my principles) 
and the British empire, has }Jerhaps only contributed 
to facilitate my politicnl inquiries. 

As the mathematician, the better to discover the 
proportions he investigates, begins with freeing his 
equation from coefficients, or such other quantities as 
only perplex without properly constituting it; so it 
may be advantageous, to the inquirer after the causes 
that produce the equilibrium of a government, to have 
previously studied them, disengaged from the appa
mtus of fleets, armies, foreign trade, distant and exten
sive dominions; in a word, from all those brilliant 
circumstances which so greatly affect the external 
appearance of a powerful society, but have no essential 
connexion with the real principles of it. 

It is upon the passions of man~ind, that is, upon 
causes which are unalterable, that the action of the 
various parts of a state depen<ls. The machine may 
vary as to its dimensions, but its movement and acting 
springs still remain intrinsically the same ; and that 
time cannot be considered as lost which has been spent 
in seeing them act and move in a narrower circle. 

One other consideration I will suggest, which is, 
that the very circumstance of being a foreigner may 
of itself be attended, in this case, with a degree of 
advantage. The English themselves (the observation 
cannot give them any offence) having their eyes open, 
as I may say, upon their liberty, from their first 
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entrance into life, are ·perhaps too much familiarized DE LoLME, · 

with its enjoyment to inquire, with real concern, into 
its causes. Having acquired practical notions of their 
government long before they have meditated on it, 
and these notions being slowly and gradually imbibed, 
they at length behold it without any high degree of 
sensibility; and they seem to me, in this respect, to be 
like the recluse inhabitant of a palace, who is perhaps 
in the worst situation for attaining a complete idea of 
the whole, and never experienced the striking effect 
of Hs external structure and elevation: or, if you 
please, like a man who, having always had a beautiful 
and extensive scene before his eyes, continues for ever 
to view it with indifference. 

But a stranger,-beholding at once the various parts 
of a constitution displayed before him, which, at the· 
same time that it carries liberty to its height, has 
guarded against inconveniences seemingly inevitable ; 
beholding, in short, those things carried into execution 
which he had ever regarded as more desirable than 
possible,-is struck with a kind of admiration; and it 
is necessary to be thus strongly affected by objects, 
to be enabl~d to reach the general principle which 
governs them. 

Not that I mean to insinuate that I have penetrated 
with more acuteness into the constitution of England 
than others; my only design, in the above observa
tions, was to obviate an unfavourable, though natural 
prepossession ; and if, either in treating of the causes 
which originally produced the English liberty, or of 
those by ·which it continues to be maintained, my 
observations should be found new or singular, I hope 
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DE Lourn. 	 the English reader will not co1idemn them, but where 
they shall be found inconsistent with history, or with 
daily experience. Of readers in general I also request, 
that they will not judge of the principles I shall lay 
down, but from their relation to those of human 
nature; a consideration which is almost the only one 
essential, and has been hitherto too much neglected 
by the writers on the subject of government. 



BOOK I. 

A SURVEY OF TIIE VARIO US POWERS INCLUDED IN TIIE 

ENGLISH CONSTITUTION, AND OF TIIE LAWS 


IlOTII IN CIVIL AND CRIMINAL CASES. 


CHAPTER I. 

Oaztses of tke Liberty of tke Englisk Nation. Reasons of tke 
Difference between the Go'Cernment of England and that of 
France. In England, the great Power of tlte Crown, under 
tke Norman Kings, created an Union between tke Nobility 
and the People. 

,vHEN the Romans, attacked on all sides by the DE LourE. 

barbarians, were reduced to the necessity of defending 
the centre of their empire, they abandoned Great Bri
tain, as well as several other of their distant provinces. 
The island, thus left to itself, became n. prey to the 
nations inhabiting the shores of the Baltic; who, 
having first destroyed the ancient inhabitants, and for 
n. long time reciprocally annoyed each other, established 
several sovereignties in the southern part of the island, 
afterwards called England, which at length were united, 
under Egbert, into one kingdom. 

The successors of this prince, denominated the uncertain ac
. Alf d h G counts of theAnglo-Saxon prmces, among whom re t e reat Anglo-Saxon 

and Edward the Confessor are particularly celebrated, government. 

reigned for about two hundred years: but, though our 
knowledge of the principal events of this early period 
of the English history is in some degree exact, yet we 
have but vague and uncertain accounts o( the nature 
of the government which those nations introduced. 

It appears to have had little more affinity with the 
present constitution, than the general relation, com
mon indeed to all the governments established by the 
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·Foundation of 
the English con
stitution, is to be 
sought after at 
the era of the 
conquest. 

496 CAUSES OF THE LIBERTY OF [llOOK I. 

northern nations,-that of having a king and a body 
of nobility; and the ancient Saxon government is 
"left us in story," (to use the expressions of Sir "\Vil
liam Temple on the subject) "but like so many an
tique, broken, or defaced pictures, which may still 
represent something of the customs and fashions of 
those ages, though little of the true lines, proportions, 
or resemblance*'." 

It is at the era of the conquest that we are to look 
for the real foundation of the English constitution. 
From that period, says Spelman, novus seclorurn nas
citu1· ordot. "\Villiam of Normandy, having defeated 

• See his Introduction to the History of England. 
t See Spelman, Of Parliaments.-It has been a favourite thesis with many 

writers, to pretend that the Saxon government was, at the time of the 
conquest, by no means subverted ;-that ,Villiam of Normandy legally 
acceded to the throne, and, consequently, to the engagements of the Saxon 
kings : and much argument has in particular been em1iloyed with regard to 
the word conquest, which, it has been said, in the feudal sense, only meant 
acquisition. These opinions have been particularly insisted upon in times of 
popular opposition: and,· indeed, there was a far greater probability of 
success, in raising among the people the notions (familiar to them) of legal 
claims and long-established customs, than in arguing with them from the 
110 less rational, but less determinate, and somewhat dangerous doctrines, 
concerning the original rights of mankind, and the lawfulness of at all times 
opposing force to au oppressive government. 

But if we consider that the manner in which the public power is formed 
in a state is so very essential a part of its government, and that a thorough 
change in this respect was introduced into England by the conquest, we 
shall not scruple to allow that a new government was established. Nay, as 
almost the whole landed property in the kingdom was at that time trans• 
ferred to other hands, a new system of criminal justice introduced, and the 
language of the law moreover altered, the revolution may be said to have 
been such as not perhaps to be paralleled in the history of any other 
country. 

Some Saxon laws, favourable to the liberty of the pco1ile, were indeed 
again established under the successors of William: but the introduction of 
some new modes of proceeding in the courts of justice, and of a few parti• 
cular laws, cannot, so long as the ruling power in the state remains the 
same, be said to be the introduction of a new government; and as, when 
the laws in question were again established, the public power in England 

1 Yide ante, 1-Hl. 
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Harold, and made himself master of the 
\ 

crown, sub- DE LoLME, 

verted the ancient fabric of the Saxon legislation: he 
exterminated, or expelled, the former occupiers of 
lands, in order to distribute their possessions among 
his follo,vers; and established the feudal system of 
government, as better adapted to his situation, and 
indeed the only one of which he possessed a competent 
idea2. 

This sort of government prevailed also in almost all 
the other parts of Europe. But, instead of being esta
blished by dint of arms, and all at once, as in Eng
land, it had only been established on the Continent, 
and particularly in , France, through a long series of 
slow successive events:-a difference of circumstances 
this, from which consequences were in time to arise as 
important as they were at first difficult to be foreseen. 

The German nations who passed the Rhine to con- Independent 

0quer Gaul were in a great degree independent; their :=::':!!~.. 

princes had no other title to their power, but their . 
own valour and the free election of the people; and, 
as the latter had acquired in their forests but contracted 
uotions of sovereign authority; they followed a chief 

continued in the same channel where the conquest had placed it, they were 
more properly new modifications of the Anglo-Norman constitution than 
they were the abolition of it; or, since they were again adopted from the 
Saxon legislation, they were rather imitations of that legislation, than the 
restoration of the Saxon government. 

Contented, however, with the two authorities I have· above quoted, I 
shall dwell no lollger on a discussion of the precise identity, or difference, 
of two governments; that is, of two ideal systems, which only exist in the 
conceptions of men. Nor do I wish to explode a doctrine, which, in the 
opinion of some fm'Sons, giving an additional sanction and dignity to the 
English government, contributes to increase their love and respect for it. 
It will be sufficient for my purpose, if the reader shall be pleased to grant 
that a material change was, at the time of the conquest, effected in the 
govemment then existing, and is accordingly disposed to admit the proofs 
that will presently be laid before him, of such change having prepared the 
establishment of the present English constitution. 

1 Yide ante, 19-40, 
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DE Lourn. 	 less in quality of subjects, than as companions in 
conquest. 

Besides, this conquest was not the irruption of a 
foreign army, which only takes possession of fortified 
towns;-it was the general invasion of a whole people 
in search of new habitations; and, as the number of 
the conquerors bore a great proportion to that of the 
conquered, who were at the same time enervated by 
long peace, the expedition was no sooner completed 
than all danger was at an end, and of course their 
union also. After dividing among themselves what 
lands they thought proper to occupy, they separated; 
and though their tenure was at first only precarious, 
yet, in this particular, they depended not on the king, 
but on the general assembly of the nation*· 

Thefiefsbycon- Under the kings of the first race, the· fiefs, by the 
nivance at first I f I } b
became annual; 	 mutua connivance O t 18 eaders, at first ecame 
;!~i:r:~rds, held annual ; afterwards, held for life. Under the descend

ants of Charlemagne, they became hereditaryt. And 
when at length Hugh Capet effected his own election, 
to the prejudice of Charles of Lorraine, intending to 
render the crown, which in fact was a fief, hereditary 
in his own family+, he established the hereditaryship 
of fiefs as a general principle; and from this epoch 
authors date the complete establishment of the feudal 
system in France. 

On the oth~r hand, the lords who gave their 

• The fiefs were originally called terrm jure beneficii concessm; and it was 
not till under Charles le Gros that the term fie/began to be in use. See 
Deneficium Gloss. Du Cange. 

t Apud Francos vero, sensium pedetentimque, jure hmreditario ad lueredes 
subinde transieruntfeuda; quod labente seculo nono incepit. Se Fcudurn, Du 
Cange. 
+Hotornan has proved beyond a doubt, in his Franco-Gallia, that, under 

the two first races of kings, the crown of France was elective. The princes 
of the reigning family had nothing more in their favour than the custom of 
choosing one of that house. 
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suffrages to Hugh Capet, forgot not the interest of 
their own ambition. They completed the breach of 
those feeble ties which subjected them to the royal 
authority, and became everywhere independent. They 
left the king no jurisdiction, either over themselves, or 
their vassals; they reserved the right of waging war 
·with each other; they even assumed the same privi
lege, in certain cases, with regard to the king himself*; 
so that if Hugh Capet, by rendering the crown here
ditary, laid the foundation of the greatness of his 
family, and of the crown itself, yet he added little to 
his own authority, and acquired scarcely anything more 
than a nominal superiority over the number of sove
reigns who then swarmed in Francet. 

But the establishment of the feudal system in Eng
land was an immediate and sudden consequence of that 
conquest which introduced it. Besides, this conquest 
was made by a prince who kept the greater part of his 
army in his own pay, and who was placed at the head 
of a people over whom he was an hereditary sovereign, 
-circumstances which gave a totally different turn to 
the government of that kingdom. 

Surrounded by a ,varlike, though a conquered nation, 
'\Villiam kept on foot part of his army. The English, 
and after them the Normans themselves, having 

* The principal of these cases was, when the king refused to appoint 
judges to decide a difference betwee,n himself and one of his first barons; 
the latter had then a right to take up arms against the king; and the subor
dinate vassals were so dependent on their immediate lords, that they were 
obliged to follow them against the lord paramount. St. Louis, though the 
power of the crown was in his time much increased, was obliged to confirm 
both this privilege of the first barons, and this obligation of their vassals. 

t "The grandees of the kingdom," says Mezeray, "thought that Hugh 
Capet ought to put up with all their insults, because they had placed the 
crown on liis head: nay, so great was their licentiousness, that, on his 
writing to Audebcrt, viscount of Pcrigueux, ordering him to raise the siege 
he had laid to Tours, and asking him, by way of reproach, who had made 

DE LOLME, 

The establish
ment of the 
feudal system in 
England was an 
immediate con
sequence of the 
conquest. 

Despotism of 
William I. 

him a viscount? that nobleman haughtily answered, Not you, but those who ' 
made you a king. [Ce.n'est pas vous, mais ccux qui vous ont fait'roi.]'' 
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DE Lourn. 

England divided 
into fiefs. 

The Aula Regis, 

revolted, he crushed both: and the new king of Eng· 
land, at the head of victorious troops, having to do 
,vith two nations lying under a reciprocal check from 
the enmity they bore to each other, and, moreover, 
equally subdued by a sense 9f their unfortunate 
attempts of resistance, found himself in the most 
favourable circumstances for becoming an absolute 
monarch; and his laws, thus promulgated in the miclst, 
as it were, of thunder and lightning, imposed the yoke 
of despotism both on the victors and the vanquished". 

He diviclecl England into sixty thousand two 
hundred and fifteen military fiefs, all held of the 
crown•; the possessors of which were, on pain of for
feiture, to take up arms, and repair to his standard on 
the first signal: he subjected not only the common 
people, but even the barons, to all the rigours of the 
feudal government: he even imposed on them his 
tyrannical forest laws*. 

He assumed the prerogative of imposing taxes 5, 

He invested himself with the whole executive power 
of government. But what was of the greatest conse
quence, he arrogated to himself the most extensive 
judicial power by the establishment of the court which 
was called A ula Re,qis,-a formidable tribunal, which 
received appeals from all the courts of the barons, and 
decided, in the last resort, on the estates, honour, and 
lives of the b~rons themselves; and which,. being 
wholly'composed of the great officers of the crown, 
removable at the king's pleasure, and having the king 

* He reserved to himself an exclusive privilege of killing game throughout 
England, ancl enacted the severest penalties on all who should attempt it 
without his permission. The suppression, or rather mitigation of these 
penalties, was one of the articles of the Cliarta de Foresta, which the barons 
afterwards obtained by force of arms. Nullus de ca,fero amittat vitam, vel 
membrn, 1n·o venatione nostra. Ch. de Forest. Art. IO. 

• Vide ante, 19-21, 26-28, 30-34. ' Ibid. 21-26. 
s Ibid. 3!1, 40. 
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himself for president, kept the first-noblemen in the DE LoLME. 


kingdom under the same control as the meanest 

subject 6. 


Thus, while the kingdom of France, in. consequence Feudal govern• 
_1 1 rnents of France 

0 f tl18 SIOW anu gradua formation Of the feudal govern- and England. 

ment, found itself, in the issue, composed of a number 
of parts simply placed by each other, and without any 
reciprocal adherence, the kingdom of England on the 
contrary, from the sudden and violent introduction of 
the same system,. became a compound of parts united 
by the strongest ties; and the regal authority, by the 
pressure of its immense weight, consolidated the whole 
into one compact indissoluble body. 

To this difference in the original constitution of Arbitrarr power 
. . h . . } f of the kings ofF ranee an d E l cl l e ongma power o England.1 ng an , t iat 1s, 1n t 

their kings, we are to attribute the difference, so little 
analagous to its original cause, of their present consti
tutions. This furnishes the solution of a problem, 
which, I must confess, for a long time perplexed me, 
and explains the reason why, of two neighbouring 
nations, situated almost under the same climate, and 
having one common origin, the one has attained the 
summit of liberty, the other has gradually sunk under 
an absolute monarchy. 

In France, the royal authority was indeed inconsi- Limitedautho
rity of the sove

derable; but this Circumstance WaS by no means rcignsofFrance. 

favourable to the general liberty. The lords were 
everything; and the bulk of the nation were accounted 
nothing. All those wars which were made on the 
king had not liberty for their object; for of this the 
chiefs already enjoyed too great :1 share: they were 
the mere effect of private ambition or caprice. The 
people did not engage in them as associates in the 
support of a cause common to all; they were dragged, 

s Viue ante, 23, 20, 111. 
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The people, ren
dered desperate 
by oppression, 
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blindfold, and like slaves, to the standard of their 
leaders. In the mean time, as the laws, by virtue of 
which, their masters were considered as vassals, had no 
relation to those by whic11 they were themselves bound 
as subjects, the resistance, of which they were made 
the instruments, never produced any advantageous 
consequence in their favour, nor did it establish any 
principle of freedom that was applicable to them. 

The inferior nobles, who shared in the independence 
of the superior nobility, added the effects of their own 
insolence to the despotism of so many sovereigns ; and 
the people, wearied out by sufferings, and rendered 
desperate by oppression, at times attempted to revolt. 
But, being parcelled out into. so many different states, 
they could never perfectly agree either in the nature 
or the times of their complaints. The insurrections, 
which ought to have been general, were only succes
sive and particular. In the mean time, the lords, ever 
uniting to avenge their common cause as masters, fell, 
with irresistible advantage, on men who were divided: 
the people were thus separately, and by force, brought 
back to their former yoke; and liberty, that precious 
offspring, which requires so many favourable circum
stances to foster it, was everywhere stifled in its . 
birth*. 

At length, when by conquests, by escheats, or by 
treaties, the several provinces came to be 1·eunitedt to 
the extensive and continually increasing dominions of 
the monarch, they became subject to their new master, 
'already trained to obedience. The few privileges which 

"' It may be seen in l\Iezeray, l10w the Flemings, at the time of the great 
revolt which was caused, as he says, " by the inveterate hatred of the 
nobles (les gentils-hornrnes) against the people of Ghent," were- crushed by 
the union of almost all the nobility of France. (See l\fezeray, Reign of 
Charles VI.) 
. t The word re-union expresses, in the French law, or history, the reduc

tion of a province to an immediate dependance on the crown. , 
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the cities had been able to preserve, 'were little re- DE LoL)IE. 

spected by a sovereign who had himself entered into 
no engagement for that purpose ; and, as the re-unions 
were made at different times, the king was always in 
a condition to overwhelm every new province that 
accrued to him, with the weight of all those he already 
possessed. . 

As a farther consequence· of these differences be- Liberty perished 
in France, be

tween the times of the re-unions, the several parts of the cause it wanted 
a favourable cul·

kingdom entertained no views of assisting each other. ture and situa

..When some reclaimed their privileges, the others, long tion. 

since reduced to subjection, had already forgotten 
theirs. Besides, these privileges, by reason of the dif
erence of the governments under which the provinces 
had formerly been heldt were also almost everywhere 
different: the circumstances which happened in one 
place thus bore little affinity to those which fell out in 
another; the spirit of union was lost, or rather had 
never existed ; each province, restrained within its 
particular bounds, only served to ensure the general 
submission ; and -the same causes which had reduced 
that spirited nation to a yoke of subjection, concurred 
also to keep them under it. 

Thus liberty perished in France, because it wanted 
a favourable culture and proper situation. Planted, if 
I may so express myself, but just beneath the surface, 
it presently expanded, and sent. forth some large 
shoots; but, having taken no root, it was soon plucked 
up. In England, on the contrary, the seed, lying at a Theexcessive 

d 'h powerofthedb .great depth' an emg covere wit an enormous kings, made 

weight, seemed, at first, to be smothered; but it vege- England free. 

tated with the gTeater force; it imbibed a more rich 
and abundant nourishment; its sap and juice became 
better assimilated, and it penetrated and filled up with 
its roots, the whole body of the soil. It was the ex
cessive power of the king which made England free, 
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DE LouIE. 	 because it was this very excess that gave rise to the 
spirit of union, and of concerted resistance.. Possessed 
of extensive demesnes, the king found himself indepen
dent: invested with the most formidable prerogatives, 
he crushed, at pleasure, the most powerful barons in 
the realm. It was only by close and numerous confede-

The mo<lein racies, therefore, that these could resist tyranny; they 
which tl,e p,,ople 11 d t • t tl I · ti
lx>camepartici- even Were compe e O aSSOCia e 1e peop e Ill iem, 
1:ators in public and make them partners of 1mblic liberty. 
liberty. 	 · 

Assembled with their vassals in their great halls, 
"·here they dispensed their hospitality, deprived of the 
amusements of more i)olished nations; naturally in
clined, besides, freely to expatiate on objects of ·which 
their hearts were full; their conversation naturally 
turned on the injustice of the public impositions, on 
the tyranny of the judicial proceedings, and; above all, 
on the detested forest laws. 

Destitute of an opportunity of cavilling about the 
meaning of laws, the terms of which vrere precise, or 
rather, disdaining the resource of sophistry, they were 
naturally led to examine the first principles of society; 
they inquired into the foundations of human authority, 
and became convinced, that power, when its object is 
not the good of those who are subject to it, is nothing 
more than the r~ght of the strongest, and may be re
pressed by the exertion of a similar right. 

Prineipleof-... The different orders of the feudal government, as 
~;~~:;:~eeq:~;ry 	 established in Engla!!,d, being connected by tenures 
where diffused ti • 'I } • h' h J • 1
and established. 	 exac y Siml ar, t 18 Same maxims W IC Were a1d C own 

as true, against the lord paramount, in behalf of the lord 
of an upper fief, were likewise to be admitted against 
the latter, in behalf of the owner of an inferior fief. 
The same maxims were also to be applied to the pos
sessor of a still lower fief: they farther descended to 
the freeman, and to the peasant:, and the same spirit 
of liberty, after having circulated through the different 
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branches of the feudal subordination, thus continued 
to flow through successive homogeneous channels; it 
forced a pa:;::sage into the remotest ramifications; and 
the principle of primeval equality became every where 
diffused and established: a sacred principle, which 
neither injustice nor ambition can erase; which exists 
in every breast, and to exert itself, requires only to be 
awakened among the numerous and oppressed classes 
of mankind! 

But when the barons, whom their pt;lrsonal conse
quence had, at first, caused to be treated with caution 
and regard by the sovereign, began to be no longer so, 
-when the tyrannical laws of the Conqueror became 
still more tyrannically executed 7,-the confederacy, for 
·which the general oppression had paved the ,my, in
stantly took place. The lord, the vassal, the inferior 
vassal, all united. They even ·implored the assistance 
of the peasants and cottagers; and tlrn haughty aver-. 
sion with which on the Continent the nobility repaid 
the industrious hands that fed them, was, in England, 
compelled to yield to the pressing necessity of setting 
bounds to the royal authority. . 

The people, on the other hand, knew that the cause 
they were called upon to defend, was a cause common 
to all ; and they ,Yere sensible, besides, that they were 
the necessary supporters of it. Instructed by the 
example of their leaders, they spoke and stipulated 
conditions for themselves: they insisted that, for the 
future, ev~ry individual should be entitled to the pro
tection of the law; and thus did those rights, with 
which the lords had strengthened themselves, in order 
to oppose the tyranny of the crown, become a bulwark 
which was in time to restrain their o,vn. 

DE LOLME. 

Oppression 
ca.used the union 
of the lord and 
the vas.sal. 

The people stipU· 
lated cwnditions 
for theni~lves. 

7 Yid() ante, 2U-2!J. 

VOL. II. 2 
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DE LOLME, 

The reign of 
Henry I. 

Rigour of the 
feudal laws miti
gated. 

.Advances of 
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CHAPTER II. 

A second Ad1:anta.qe England had 01:e1· France :-it formed 
one ttndi?:ided State. 

IT was in the reign of Henry I., about forty years 
after the conquest, that we see the above causes begin 
to operate. This prince, having ascended the throne 
to the exclusion of his elder brother, was sensible that 
he had no other means to maintain his power, than by 
gaining the affection of his subjects; but, at the same 
time, he perceived that it must be the affei;tion of the 
_whole nation: he, therefore, not only mitigated the 
rigour of the feudal laws in favour of the lords, but 
also annexed, as a condition to the charter he granted, 
that the lords should allow the same freedom to their 
respective vassals. Care was even taken to abolish 
those laws of the Conqueror which lay heaviest on the 
lower classes of the people* 1 

• 

Under Henry II., liberty took a farther stride; and 
the ancient trial by jury, a mode of procedure which 
is at present one of the most valuable parts of the 
English law, made again, though imperfectly, its 
appearance2. 

• Amongst others, the law of the Cmfeu.-It might be matter of curious 
discussion, to inquire what th?Anglo-Saxon government would in process 
of time have become, and, of course, the government of England be at the 
present time, if the event of the conquest had never taken place; whicI1, 
by confe1Ting an immense as well as unusual power on the head of the 
feudal system, compelled the nobility to contract a lasting and sincere 
union with the people. It is very probable that the English government 
would at this day be the same as that which long prevailed in Scotland 
(where the king and nobles engrossed, jointly or by turns, the whole 
power of the state); the same as in Sweden, the same as in Denmark,- · 
countries whence the Anglo-Saxons came. 

1 Vide ante, 40-42. 9 Ibid. 44-48. 

http:Ad1:anta.qe
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Ilut these causes, which had worked but silently and 
slowly under the two Henrics, who were princes in 
some degree just, and of great capacity, manifested 
themselves at once under the despotic reign of King 
John. The royal prerogative, and the forest laws, 
having been exerted by this prince to a degree of 
excessive severity, he soon beheld a general confede
racy formed against him :-and here we must observe 
another circumstance, highly advantageous, as well as 
peculiar, to England. 

England was not, like France, an aggregation of a 
number of different sovereignties : it formed but one 
state, and acknowledged but one master, one general 
title. The same laws, the same kind of dependance, 
consequently the same notions, the same interests, 
prevailed throughout the whole. The extremities of 
the kingdom could, at all times, unite to give a check 
to the exertions of an unjust power. From the river 
Tweed to Portsmouth, from Yarmouth to the Land's 
End, all was in motion: the agitation increased from 
the distance, like the rolling waves of an extensive 
sea ; and the monarch, left to himself, and destitute 
of resources, saw himself attacked on all sides by an 
universal combination of his subjects. 

No sooner was the standard set up against John, 
than his very courtiers forsook him". In this situation, 
finding no part ·of his kingdom less irritated against 
him than.another, having no detached provin'.3e which 
he could engage in his defence by promises of pardon 
or of 11eculiar concessions, the trivial, though never
failing re.sources of government, he was compelled, 
,vith seven of his attendants, all that remained with 
him, to submit himself to the disposal of his subjects, 
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-and he signed at Runimede * the charter of the 
Forest; together with that famous charter, which, 
from its superior and extensive importance, is deno
minated llfa.9na Cltm·ta •. 

By the former, the most tyrannical parts of the 
forest laws wore abolished ; and, by the latter, the 
rigour of the feudal laws was greatly mitigated in 
favour of the lords. But this charter did not stop 
there; conditions were also stipulated in favour of the 
numerous body of the people w-ho haLl concurred to 
obtain it, and who claimed, with sword in hand, a 
share in that securit,y it was meant to establish. It 
was hence instituted hy the Great Charter, that tho 
same services which were remitted in favour of the 
barons should be, in like manner, remitted in favour 
of their vassals. This charter moreover established 
an equality of weights and measures throughout Eng
land; it exempted the merchants from arbitrary im
posts, and gave them liberty to enter and depart the 
kingdom at pleasure: it even extended to the lowest 
orders of the state, since it enacted, that the tillain, or 
bondman, should not he subject to the forfeiture of his 
implements of tillage. Lastly, by the thirty-ninth article 
of the same charter, it was enacted, that no subject 
should be exiled, or in any shape whatever molested, 
either in his person or effects, otherwise than by judg
ment of his peers, and according to the law of the 
land f ;-an article so i..;,,nportant, that it may be said to 

• Anno 1215. 
- t" Nullus liber homo capiatur, vel imprisonetur, vel dissesiatur de lihero 
tcnemento suo, vel libertatilrns, vel liberis consuetucliuilms suis; ant 
ntlagctur, ant exuletur, ant aliquo modo destruatur; nee super cum ibimus, 
nee super emn mittemus, nisi per legale juclicimn parium suornm, vel per 
legem terrro. Nulli vend.emus, nulli negabimus, aut differemus, justitiam 
vel rectnm."-lllagna Chart. cap. xxxix.. 

• Yide ante, 50-M. 
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comprehend the whole encl and design of political 
societies :-and from that moment the English would 
have Leen a free people, if there were not an immense 
distance uetween the making of laws and the observing 
of them. 

But, though this charter wanted most of those sup
ports which were necessary to ensure respect to it,
though it did not secure to the poor and friendless 
any certain and legal methods of outaining the execu
tion of it (provisions which numberless transgressions 
alone. could, in process of time, point out) ;-yet it 
was a prodigious advance towards the estaulishment 
of public liberty. Instead of the general maxims 
respecting the rights of the people and the duties of 
the prince (maxims against which ambition perpetually 
contends, and which it sometimes even openly and 
absolutely denies), here was substituted a written law; 
that is, a truth admitted by all parties, which no longer 
required the support of argument. The rights and 
privileges of the indiviclu_al, as well in his person as 
in his property-, became settled axioms. The Great 
Charter, at first enacted, with so much solemnity, and 
afterwards confirmed, at tho beginning of every suc
ceeding reign', became, like a general banner, per
petually set up for the union of all classes of the 
people; and the foundation _was laid on which those 
equitable laws were to rise, which offer the same 
assistance to the poor and weak, as to the rich and 
powerful*. 

• The reader, to be more fully convinced of the reality of the causes to 
which the liberty of England has been here ascribed, as well of the truth 
of the observations made at the same time on the situation of the people 
of France, needs only tq compare tl1e Great Charter, so extensive in its 
provi8ions, aHd in which the barons stipulated in favour even of the bond
men, with the treaty concluded at St. 1l1aur, October 29, 1465, between 
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Under the long reign of Henry III.6, the differences 
which arose between the king and the nobles ren<lernd 
England a scene of confusion. Amidst the vicissitudes 
which the fortune of war produced in their mutual 
conflicts, the people became still more and more 
sensible of their importance, and so did, in conse
quence, both the king and the barons also. Alter
nately courted by both parties, they obtained a confir
mation of the Groat Charter, and even the addition 
of new privileges, by the Statmo~ of 1\Ierton and of 
J\Iarlebridge 7• But I hasten to reach the grand ,epoch 
of the reign of Edward l.",-a prince who, from his 
numerous and prudent laws, has been denominated 
the English Justinian. 

Possessed of great natural talents, and succeeding a 
prince whose weakness and injustice had rendered his 
reign unhappy, Edward was sensible that nothing but 
a strict administration of justice could, on tho one 
side, curb a nobility whom the troubles of the pre
ceding reign had rendered turbulent ; and, on the 
other, appease and conciliate the people, by securing 
the property of individuals. To this end, ho made 
jurisprudence the principal object of his attention; 
and so much did it improve under his care, that the 
mode of process became fixed and settled; J udgc 
Hale even going so far as to affirm, that the Englbh 
laws ari:ived at once, "!!._ quasi per saltum, at_ perfection, 
and that there was more improvement made in them 
during the jfrst thirteen years of the reign of Edward, 
than in all the ages since his time. 

Louis XI. and several of the princes and peers of France. In this treaty, 
which was made in order to terminate a war that was called the war for 
the public good (pro bono publico), no provision was made but concerning 
the particular power of a few lords: not a word ;vas inserted in favour of 
the people. It may be seen at large in the pi.lees justificatives annexed to 
the JIIcmoires de Philippe de Comines. 

6 Vide ante, 65-81. 7 Ibid. 78, llO. 8 Ibid. 1!2-102. 
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But what renders this era particularly interesting, 
is, that it affords the first instance of the admission of 
the deputies of towns and boroughs into parliament*· 

Edward, continually engaged in wars, either against 
Scotland or on the Continent, seeing moreover his 
demesnes considerably diminished, was frequently 
reduced to the most pressing necessities. l3ut, though, 
in consequence of the spirit of the times, he· frequently 
indulged himself in particular acts of injustice, yet he 
perceived that it was impossible to extend a general 
oppression over a body of nobles, and a people, who so 
well knew how to unite in a common cause. In order 
to raise subsidies, therefore, he was obliged to employ 
a new method, and to endeavour to obtain, through 
the consent of the people, what his predecessors had 
hitherto expected from their own power. The sheriffs 
were ordered t to invite the towns and boroughs of the 
different counties to send deputies to parliament;
and it is from this era that we are to date the origin 
of the House of Commons,9 

• 

It must be confessed, however, that these deputies 
of the people were not, at first, possessed of any con
siderable authority. They were far from enjoying 
those extensive privileges which, in these days, con
stitute the House of Commons a collateral part of the 
government: they were in t~10se times called up only 
to provide for the wants of the king, and approve the 
resolutions taken by him and the assembly of the 
lords+. But it was nevertheless a great point gained, 

• I mean their legal origin; for the Earl of Leicester, who had usurped 
the power during part of the preceding reign, had called such deputies up 
to parliament before, 

+ Anno 12!)5,

+The end mentioned in the summons sent to the lords, was de arduis 
negotiis regni tmctaturi, et consilium impensuri: the requisition sent to the 
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to have obtained the right of uttering their complaints, 
assembled in a body and in a legal way,-to have 
acquired, instead of a dangerous 1·esomce of insurrec
tions, a lawful and regular mean of influencing tho 
motions of the government, and thenceforth to have 
become a ·part of it. ,vhatever disadvantage might 
attend the station at first allotted to the representa
tives of the people, it was soon to be compensated by 
the preponderance tho people necessarily acquire, 
when they are enabled to act am:! morn with method, 
and especia1ly with concert*. 

And indeed this privilege of naming representatives, 
insignificant as it might then appear, presently mani
fested itself by the most considerable effects. In spite 
of his relu~tance, and after many evasions unworthy of 
so great a kiug, Edward was obliged to confirm the 
Great Charter 10 

; he even confirmed. it eleven times 
in the course of his reign 1

1
~ It was moreover enacted, 

that whatever should be done contrary to it, should bo 
null and void; that it should be read t-wice a year in 
all cathedrals; and that tlie penalty of cxcommunica

commons was, ad faciendum et comentiendum. The power enjoyed by the 
latter was c;-en inferior to what they might han, expected from the sum
mons sent to them. " In most of the ancient statutes tlwy are not so much 
as named; and in several, even wlien t}icy are mentioned, they are distin
guished as petitioners merdy, the assent of the lords being expressed in 
contradistinction to the request of the commons."-Sce, on this subject, the 
preface to the Collection of the Statutes at Large, by lluffbead, and the 
authorities quoted therein. \_ 

• France bad indeed also her assemblies of the general estates of the 
kingdom, in the same manner as J:ngland bad lier parliament; but then it 
was only the dC'puties of the towns within the particular domain of the 
crown, that is, for a ve1·y small part of the nation, wbo, under the name of 
the third estate, were admitted in tl1ose estates; and it is easy to conceive 
that they acquired no great influence in an assemLly of SOYcreigns who gave 
the law to the lord paramount. Hence, when these disappeared, the maxim 
became immediately established, The will of the Icing is tlte will of tlie law:
in old Frencl1, Que veul le roy, ce vet1t la loy. 

10 Ville ante, 98. II liJitl. J16. 
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tion should be denounced against any one who should 
Jffesume to violate it*. 

At length he converted into an established law a 
privilege of which the English had hitherto had only a 
precarious enjoyment; and, in the statute de tallagio 
non concedendo 12

, he decreed, that no tax should be 
laid, nor impost levied, without the joint consent of tho 
lords and commonst. A most important statute this, 
which, in conjunction ,vith :Magna Charta, forms the 
basis of the English constitution. If from the latter 
the English arc to date the origin of their liberty, from 
the former they are to date the establishment of it: 
and as the Great Charter was the bulwark that pro
tecte<l the freedom of individuals, so was the statute 
in question the engine which protected the charter 
itself, and by the help of which the people were 
thenceforth to make legal conquests over the authority 
of the crown. 

This is the period at which we must stop, in order 
to take a distant view, and contemplate the different 
prospect which the rest of Europe then presente<l. 

The efficient causes of slavery were daily operating, 
and gaining strength. The independence of the nobles 
on the one han<l, the ignorance and weakness of the 
people on the other, continued to be extreme : the 
feudal government still continued to diffuse oppression 
and misery; and such was the confusion of it, that it 
even took away all hopes of amendment. 

France, still bleeding from the extravagance of a 

• Confirmationes Chartarum, cap. 2-4. 
t "Nullum tallagium vel aux.ilium, per nos, vel hroredes nostros, in 

rcgno nostro ponatur seu levetur, sine voluntate ct assensu archiepiseoporum, 
episcoporum, comitum, baronum, militum, burgensium, et aliormn. liberorum 
hominmn de regno nostro." Stat. an. 34 Edward I. 
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n Yide a::i.te, 99. 
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nobility incessantly engaged in groundless wars, either 
with each other, or with the king, was again desolated 
by the tyranny of that same nobility, haughtily jealous 
of their liberty, or rather of their anarchy*. The 
people, oppressed by those who ought to have guided 
and protected them, loaded ·with insults by th?se who 
existed by their labour, revolted on all sides. llut 
their tumultuous insurrections had scarcely any other 
object than that of giving vent to the anguish with 
which their hearts were filled. They had no thoughts 
of entering into a general combination; still less of 
changing the form of the government, and laying a 
regular plan of public liberty. 

Having never extended their views beyond the fields 
they cultivated, they had no conception of those dif
ferent ranks and orders of men, of those distinct and 
opposite privileges and prerogatives, which are all 
necessary ingredients of a free constitution. ·Hitherto 
confined to the. same round of rustic employments, they 
little thought of that complicated fabric, which the 
more informed themselves cannot but with difficulty 
comprehend, when, by a concurrence of favourable 
circumstances, the structure has at length been reared, 
and stands displayed to their view. 

In their simplicity they saw no other remedy for the 
national evils than the general establishment of the 
regal power, that is, of the authority of one common 
uncontrolled master, and only longed for that time, 
which, while it gratified their revenge, would mitigate 

• Not contented with oppression, they added insult. "Wl1cn the gentry," 
says Mezeray, "pillaged and committed exactions on the peasantry, they 
called the poor sufferer, in derision, Jaques bonhomme (goodman James). 
TI,is gave rise to a furious sedition, which was called theJaqtterie. It began 
at Beauvais in the year 1357, extending itself into most of the provinces 
of France, and was not appeased but by the destruction of part of those 
unhappy victims, thousands of whom were slaughtered." 
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their sufferings, and reduce to the same level both the 
oppressors and the oppressed. 

The nobility, on the other hand, bent solely on the 
enjoyment of a momentary independence, irrecoverably 
lost the affection of the only men who might in time 
support them; and, equally regardless of the dictates 
of humanity and of prudence, they did not perceive the 
gradual and continual advances of the royal authority, 
which was soon to overwhelm them all. Already 
were Normandy, Anjou, Languedoc, and Touraine, 

' re-united to the crown : Dauphine, Champagne, and 
part of Guienne, were soon to follow: France was 
doomed at length to see the reign of Louis XI.; to 
see her general estates first become useless, and be 
aftenvards abolished. 

It was the destiny of Spain also to behold her 
several kingdoms united under one head ;-she was 
fated to be in time ruled by Ferdinand and Charles V.*. 
And Germany, ,vhere an elective crown prevented the 

.1·e-unionsf, was indeed to acquire a few free cities; 

* Spain was originally divided into twelve kingdoms, besides principali
ties, which, by treaties, and especially by conquests, were collected into 
three kingdoms; those of Castile, Aragon, and Granada. Ferdinand V., 
King of Aragon, married Isabella, Queen of Castile; they made a joint 
conquest of the kingdom of Granada; and these three kingdoms, thus 
united, descended, in 1516, to their grandson Charles V., and formed the 
Spanish monarchy. At this era, the kings of Spain began to be absolute; 
and the states of the kingdoms of Castile and Leon '' assembled at Toledo, 
in the month of November, 1530, were the last in which the_ three orders 
met; that is, the grandees, the ecclesiastics, and the deputies of the towns." 
-See the History of Spain, by Ferreras. 

t The kingdom of France, as· it stood under Hugh Capet and his next 
successors, may, with a great degree of exactness, be compared with the 
German empire : but the imperial crown of Germany having, through a 
conjunction of circumstances, continued elective, the emperors, though 
vested with more high-sounding prerogatives than even the kings of France, 
laboured under very essential disadvantages : they could not pursue a plan 
of aggrandisement with the same steadiness as a line of hereditary sove
reigns usually do; and the right to elect them, enjoyed by the greater 
princes of Germany, procured a sufficieut power to these, to protect them• 
selves, as well as the inferior lords, against the power of the crown. 
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but her people, parcelled into so many different domi
nions, were destined to remain subject to the arbitrary 
yoke of such of her different sovereigns as should be 
able to maintain their power and independence. In 
a word, the feudal tyranny which overspread the Con
tinent did not compensate, by any preparation of distant 
advantages, the present calamities it caused ; nor was 
it to leave behind it, as it disappeared, anything but a 
more regular kind of despotism. 

But in England, the same feudal SJStcm, after haviug 
suddenly broken in like a flood, had deposited, and ' 
still continued to deposit, the noble seeds of the spirit 
of liberty, union, and sober resistance. So early as the 
time of Edward, the tide was seen gradually to subside: 
the laws which protect the person and property of the 
indi ,·idual began to make their appearance; that admi
rable constitution, the result of a threefold power, 
insensibly arose*; and the eye might even then dis
cover the verdant summits of that fortunate region 
that "·as destined to be the seat of philosophy and. 
liberty, which are inseparable companions. 

• "Now, in my opinion," says Philippe de Comines, in times not much 
posterior to those of Edward I., and with the simplicity of the language of 
his times, "among all the sovereignties I know in the world, that in which 
the 1mLlic good is best attended to, and the least violence exercised on the 
people, is that of England."-Memoires de Comines, liv. v, chap. xviii. 
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CHAPTER III. 

The SubJect continued. 

THE representatives of the nation, and of the whole Representatives 
of the n3.tion 

nation, were now admitted into parliament: the great admitted into 

point therefore was gained, that was one clay to pro- parli,Linent. 

cure them. the great influence which they at present 
possess; and the subsequent reigns afford continual 
instances of its successive growth. 

U ncler Edward II.', the commons be
0
o·an to annex E,1w,m111.

I>ctitions o.n
peti ti011 S to the bills by ,vhich they g-ranted subsidies! nexed to subsidy 

bills. 
this was the dawn of their legislative authority. 

Under Edward 111.2, they declared they would not E<lwar<11n. 
Cmmnons de

in future acknowledge any law to which they had not clare they will 
not acl\.nowlcdge

expresRly assented·. Soon after this, they exerted a nnybw, unless 
they havens-

privilege, in which consists, at this time, one Of the scntc<l to it. 

great balances of the constitution: they impeached•, 
and procured to be condemned, some of the first 
ministers of state. U ncler Henry IV!, they re- ncury IV. 

b .d. l J! I d b nerusa1 to grnntfused to grant SU Sl 1es )e1ore an answer la eon subsidicsun~il 
. h . , , I J f redress of grievgwen to t Oll' })etit10ns. 11 a WOl'(, every event O ances. 

any consequence was attended with an increase of 
the power of the commons ;-increases in_deed but 
slow and gradual, but which were peaceably and legally 
effected, and were the more fit to eng~ge the attention 
of the people, and coalesce with the ancient principles 
of the constitution. 

Under Henry V.", the nation was entirely taken up ucnryv. 

with its wars against France; and in the reign of 

1 Vide ante, 102-110. • Ibid. 117-121. 3 Ibid. 119. 
5 6• Ibid, 117, Ibid. 129-137, Ibid. 138, 139. 
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Henry VI.7 began the fatal contests between the 
Houses of York and Lancaster. The noise of arms 
alone was now to be heard; during the silence of the 
laws already in being, no thought was had of enacting 
new ones: and for thirty years together England pre
sents a ·wide scene of slaughter and desolation. 

At length, under Henry VII.", who, by his inter
marriage with the House of York, united the preten
sions of the two families, a general peace was re
established, and the prospect of happier days seemed 
to open on the nation. But _the long and violent 
agitation under which it had laboured, was to be fol
lowed by a long and painful recovery. Henry, mount
ing the throne with sword in hand, and in great mea
sure as a· conqueror, had pr.omises to fulfil, as well as 
injuries to avenge. In the mean time, the people, 
wearied out by the calamities they had undergone, and 
longing only for repose, abhorred even the idea of 
resistance ; so that the remains of an almost extermi
nated nobility beheld themselves -left defenceless and 
abandoned to the mercy of the sovereign. 

The commons, on the other hand, accustomed to 
act only a second part in public affairs, and finding 
themselves bereft of those who had hitherto been their 
leaders, were more than ever afraid to form, of them
selves, an opposition. Placed immediately, as well as 
the lords, under the eye of the king,· they beheld them
selves exposed to the same dangers. Like them, 
therefore, they purchased, their personal security at the 
expense of pub1ic liberty; and in reading the history 
of the first two kings of the House of Tudor, we 
imagine ourselves reading the relation given by Tacitus 
of Tiberius and the Roman senate*. 

• Quanto quis illush·ior, tanto magis falsi ao festinantes. 

7 Vide ante, 139-150. 8 Ibid, 151-158, 
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The time, therefore, seemed to be arrived, at which 
England must submit, in its turn, to the fate of the 
other nations of Europe. All those barriers which it 
had raised for the defence of its liberty, seemed to 
have only been able to postpone the inevitable effects 
of power. 

But the remembrance of their ancient laws, of that 
great charter so often and so solemnly confirmed, was 
too deeply impressed on the minds of the English to 
be effaced by transitory evils. Like a deep and exten
sive ocean, ,vhich preserves an equability of tempera
ture amidst all the vicissitudes of seµ,sons, England 
still retained those principles of liberty which were so 
universally diffused through all orders of the J)eople; 
and they required only a proper opportunity to mani
fest themselves. 

England, besides, still continued to possess the im
mense advantage of being one undivided state. 

Had it been, like France, divided into several dis
tinct dominions, it would also have had several national 
assemblies. These assemblies, being convened at dif
feront times and places, for this and other reasons, 
never could have acted in concert; and the power of 
withholding subsidies, a power so important when it is 
that of disabling the sovereign, and binding him down 
to inaction, would then have only been the destructive 
privilege of irritating a master who would have easily 
found means to obtain supplies from other quarters. 

The different parliaments, or assemblies of these 
several states, having thenceforth no means of recom
mending themselves to their sovereign, but their for
wardness in complying with his demands, would have 
vied with each other in granting what it would not 
only have been fruitless, but even highly dangerous, to 
refuse. The king would not have failed soon t9 
demand, as a tribute, a gift he must have been confi-
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dent to obtain; and the outward forms of consent 
would have been left to the people only as additional 
means of oppressing them without danger. 

But the Kiner of Eno-land continued, even in the
0 0 

time of the Tudors, to have but one assembly before 
which he could lay his wants and apply for relief. 
How great soever the increase of his power was, a 
single parliament alone could furnish him with the 
means of exercising it; and whether it was that the 
members of this parliament entertained a deep sense 
of their advantages, or whether private interest exerted 
itself in aid of patriotism, they 'at all times vin.dicated 
the right of granting, or rather refusing, subsidies; and 
amidst the general wreck of everything they ought to 
have held dear, they at least clung obstinately to the 
plank which was destined to prove the instrument of 
their preservation. 

Under Edward VI.", the absurd tyrannical laws 
against high treason 10 (instituted under Henry VIII.) 
were abolished. But this young and virtuous prince 
having soon passed away, the Llood-thirsty l\fary 11 

astonished the world with cruelties, which nothing but 
the fanaticism of a part of her subjects could have 
enabled her to execute. 

Under the long and brilliant reign of Elizabeth u, 

England began to breathe anew: and the Protestant 
religion, being seated once more on the throne, brought 
with it some more freedom and toleration 13. 

The Star Chamberu, that effectual instniment of 
the tyranny of the two Ilenries, yet continu'e<l to sub
sist: the inquisitorial tribunal of the high commission is 

was even instituted; and the yoke of arbitrary power 
lay still heavy on the subject. But the general, affec

109 Vide ante, 208-252. !Lid. 209, 2!0. 
11 !Lid. 252-2,rn, 2G0-2G2. 12 Ibid. 2G2-3I l. 

1413 Ibid. 262-289. Ibid. 151, 264. 15 Ibid. 294-296. 
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tion of the people for a queen, whose former misfortunes 
had created such a general concern, the imminent 
dangers which England escaped, and the extreme glory 
attending that reign, lessened the sense of such exer
tions of authority as would, in these days, appear the 
height of tyranny, and served at that time to justify, 
as they still do to excuse, a princess whose great 
talents, though not her principles of government, 
render her worthy of being ranked among the greatest 
soYereigns. 

Under the sway of the Stuarts, the nation begai1 to 
recover from its long lethargy. James J, 16

, U prince 
rather iniprudent than tyrannicul, drew back the veil 
which had hitherto disguised so many usurpations, and 
made an ostentatious display of what his predecessors 
had been contented to enjoy. 

Jie WaS incessantly asserting, that the authority Of 
I ' t t b t 11 l t} tl . fnngs was 110 0 e con ro ec any 11101'8 ian lat O 

Goel himself. Like Him tl1ey ,•·e1·e on1nipotent · and• , '' , c 

those privileges to which the people so clamorously 
laid claim as their inheritance and birthright, were no 
more than an effect of the grace, and toleration of bis 
royal ancestorr; *11 

• 

Those principles, hitherto only silently adopted in 
tho cabinet, and in the courts of justice, had main
tained their ground in consequence of this very obscu
rity. Being now a,nnounced from the throne, and 
resounded from tho pulpit, they spread an universal 
alarm 18 

, Commerce, besides, with its attenaant arts, 
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.light began to rise upon the nation; and the spirit of 

• See his declarations made in parli:iment, in the years lGIO and lli21, 


16 Yide antr, 312-3G6. l7 11,id. 321-334, 350-353. 

18 11,id. 321-323. 
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opposition frequently displayed itself in this reign, to 
which the English monarchs had not, for a long time 
past, been accustomed. 

But the storm, ,vhich was only gathering in clouds, 
<luring the 1·eign of James, began to mutter under 
Charles vn; and the scene which opened to view, on 
the accession of that prince, presented the most formi
dable aspect. 

The notio11s of religion, by a singular concurrence, 
united \\ith the love of liberty; the same spirit which 
had made an attack on tlie w established faith, now 
directed itself to politics: the royal prerogatives were 
brought under the same examination as the doctrines 
of the Church of Rome had been submitted to ; and as 
n superstitious religion had proved unable to support 
the test, so neither could an r._uthority, pretending to 
be unlimited, be expected to bear it. 

The commons, on the other hand, were recovering 
from the astonishment into which the extinction of 
the power of the nobles had, at first, th1·own them. 
Taking a view of the state of the nation, and of their 
own, they became sensible of their whole strength: they 
determined to make use of it, and to repress a power 
which seemed, for so long a time, to have levelled every 
barrier. Finding among themselves men of the greatest 
capacity, they undertook that important task with me

' 0thod, and by constitutional means ; and. thus had 
Charles to cope with a whole nation put in motion and 
directed by an assembly of statesmen. 

And here we must observe l10w different were the 
effects produced in England, by the annihilation of the 
J)ower of the nobility, from those which the same event 
liad produced in France .. 

·In France, where, in consequence of tlie division 

n Vide ante, 3G6-413. 20 Ibid. 388-413. 
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of the people, and of the exorbitant power of the 
nobles, the people were accounted nothing,-when the 
nobles themselves were suppressed, the work was com
pleted . 
. In England, on the contrary, where the nobles had 

ever vindicated the rights of the people equally with 
their own,-in England, ,vhere the people had succes
sively acquired most effectual means of influencing the 
motions of the government, and, above all, were undi
vidcd,-when the nobles themselves were cast to the 
ground, the body of the people stood firm, and main
tained the public liberty. 

The unfortunate Charles, ho,vever, was totally igno
rant of the dangers which surrounded him. Seduced by 
the example of the other sovereigns of Europe, he was 
not aware how different, in reality, his situation was 
from theirs : he had the imprudence to exert, with 
rigour, an authority which he had no ultimate resources 
to support; an union was at last effected in the na
tion; and he saw his enervated prerogatives dissipated 
with a breath*, By the famous act, called the Petition 

• It might here be objected, that when, under Charles I., the regal power 
was oLliged to submit to the power of the people, tl1e king possessed other 
dominions besides England, viz., Scotland and Ireland, and, therefore, 
seemed to enjoy the same advantage as the Icings of France, that of reign
ing over a divided empire or nation. But to this it is to be answered, that, 
at the time we n1ention, Ireland, scarcely civilized, only increased the 
necessities, and, consequently, tl1e dependance of the king; while Scotland, 
tlirough the conjunction of peculiar circumstances, had thrown off her obe
dience. And though those two states, even at present, bear no proportion 
to the compact body of the kingdom of England, and seem never to have 
been able, by their union with it, to procure to the king any dangerous 
resources, yet the circumstances which took place in both, at the time of 
the Revolution, or since, sufficiently prove that it was no unfavourable 
circumstance to English liberty, that the great crisis of the reign of Charles 
I., and the advance which the Constitution was to make at that time,should 
precede the pqriod at which the king of England might have been able to 
call in the assistance of two other kingdoms. 
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of Right 21
, and a posterior act, to both which he as

sented, the compulsory loans · and taxes, disguised 
under the name of benevolences, were declared to be 
contrary to law 2

'; arbitrary imprisonments, and the 
exercise of martial law, were abolished 2 '; the court of 
high commission 24, and the Star Chamber2

", were sup-
1n·essed*; and the constitution, freed from the appa
ratus · of despotic powers with which tho Tudors had 
obscured it, was restored to its ancient lustre. Happy 
had been the people, if the!r leaders, after having 
executed so noble a work, had contented themselves 
with the glory of being the benefactors of their country. 
Happy had been the king, if, obliged at last to submit, 
his submission had been sincere, and if he had become 
sufficiently sensible that the only resource he had left 
was the affection of his subjects. 

But Charles knew not how to survive the loss of a 
power he had conceived to be indisputable: he could 
not reconcile himself to limitations and restraints, so 
injurious, according to his notions, to sovereign autho
rity. His discourse and conduct betrayed his secret 
designs ; distrust took possession of the nation ; certain 
ambitious persons availed themselves of it to promote 
their own views; and the storm, which seemed to have 
blown over, burst forth anew. The contending fana
ticism of persecuting sects"6 joined in the conflict 
between regal haughtiness and the ambition of indi
viduals; the tempest blew from every point of the 

* The Star Chamber differed from all the otl1er courts of law iu this : the 
latter were governed only by the common law, or immemorial customs, and 
acts of parliament; whereas the former often admitted for law the procla
mations of the king and council, and grounded its judgments upon them. 
The abolition of this tribunal, therefore, was justly looked upon as a great 
victory over regal authority. 

21 2Vide ante, 377, 392-39.5. l Ibid. 329, 393. 
t 3 Ibid. 393, 394. " ILid. 393. 2.1 Ibid. 382-385, W3. 
ta Ibid. 300, 396-400, 407-409. 
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compass; the constitution was rent asunder; and 
Charles exhibited in his fall an awful example to the 
universe. 

The royal power being thus annihilated, the English 
made fruitless attempts to substitute a republican 
government in its stead. "It was a curious spectacle," 
says Montesquieu, " to behold the vain efforts of the 
inglish to establish among themselves a democracy." 
Subjected, at first, to the power of the principal 
leaders 97 in the Long Parliament, they saw that power 
expire; only to pass, without bounds, into the hands of 
a· Protector. They saw it afterwards parcelled out 
among the chiefs of different bodies of soldiers ; and 
thus shifting, without end, from one kind of subjection 
to another, they "·ere, at length, convinced, that an 
attempt to establish liberty in a great nation, by making 
tho people interfere in the common business of go
vernment, is, of all attempts, the most chimerical'"; 
that tho authority of all, with which men are amused, 
is, in reality, no more than the authority of a few 
powerful individuals, who divide the republic among 
themselves 20 

; mid they at last rested in the bosom of 
the only constitution which is fit for a great state and 
a free people; I mean that in which a chosen number 
deliberate, and a single hand executes; but in which, 
at the same time, the public satisfaction is rendered, 
by the general relation and arrangement of things, a 
necessary condition of the duration of government. . 

Charles II., therefore, was called over; and he ex
perienced, on the part of the people, that enthusiasm 
of affection "·hich usually attends the return from a 
long alienation "0 He could not, however, bring him• 

self to forgive them the inexpiable ci:ime · of which 
he looked upon them to have been guilty. He saw, 
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. 21 Vide ante, 391-417, 28 Ibid. 391-417, 
29 Ibid. 391-417, '

0 Ibid. 417, 
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with the deepest concern, that they still entertained 
their former notions with regard to the nature of the 
royal prerogative; and, bent upon the recovery of the 
ancient powers of the crown, he only waited for an 
opportunity to break those promises which had procured 
his restoration •1 

• 

Ilut the very eagerness of his measures frustrat~d 
their success. His dangerous alliances on the Conti
nent, and the extravagant war~ in which he involved 
England, joined to the frequent abuse he made of his 
authority, betrayed his designs. The eyes of the 
nation were soon opened, and saw into his projects"'; 
when, convinced, at length, that nothing but fixed and 
irresistible bounds can be an effectual check on the 
views and efforts of power, tiiey resolved finally to 
take away those remnants of despotism which still 
made a part of the regal prerogative. 

The military services due to the crown, the remains 
of the ancient feudal tenures, had been already abo
lished"": the laws against heretics were now repealed'"; 
the statute for holding parliaments once, at · least, in 
three years, was enacted"'; the Ilabeas Corpus act"", 
that barrier of the subject's personal safety, was esta
blished ; and such was the patriotism of the parlia
ments, that it was under a king the most destitute 
of principle that liberty received its most efficacious 
supports 31

• 

· At length, on the death of Charles, began a reig1i 
which affords a most exemplary lesson, both to kings 
and people. James II.38, a prince of a more rigid 
disposition, though of a less comprehensive under
standing than. his late brother, pursued, still more 
openly, the project which had already proved so fatal 

8281 Vide ante, 417-459. Ibid. 443, 445, 448. 

88 Ibid. 394, 420-422. "' Ibid.' 420-422. •~ Ibid. 428. 

•• Ibid. 454, 454. 31 Ibid. 420-459. "8 Ibid. 459-470. 
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to his family. He would not see that the great alte- DE Louu. 

rations which had successively been effected in the 
constitution, rendered the execution of it daily more and 
more impracticable : he imprudently suffered himself to 
be exasperated at a resistance he was in no condition 
to overcome; and, hurried away by a spirit of despotism 
and a monkish zoa], he ran headlong against the rock 
which was to wreck his authority "9. 

He not only used in his declarations the alarming Doctrincsor 
, · f b l l J' , d b , absolutcpowerexpressions O a so ute power anc un mute O echence and unlimited 

-he not only usurped to himself a right to dispense obedience. 

with tho laws; but moreover sought to convert that 
destructive pretension to the destruction of those very 
laws which were held most dear by the nation, by 
endeavouring to abolish a religion for which they had 
suffered the greatest calamities, in order to establish on 
its ruins a mode of faith which repeated acts of the 
legislature had proscribed,-and proscribed, not because . 
it tended to establish in England the doctrines of tran
substantiation and purgatory, doctrines in themselves 
of no political moment, but because the unlimited 
power of the sovereign had always been made one of 
its principal tenets••. 

To endeavour therefore to revive such a religion, 
was not only a violation of the laws, but was, by one 
enormous violation, to pave the way for ~thers of a 
still more alarming nature. Hence the English, seeing The nation with• 

' J'b k .l • fi t • • 1 draw their alle·.that the1r l erty was attac eu, even its rs prrnc1p es, giancefrom 

had recourse to that remedy which reason and nature Jamcsu. 

point out to the people, when he who ought to be the 
guardian of the laws becomes their destroyer; they 
withdrew the allegiance which they had . swom to 
James, and thought themselves absolved from their 

• 039 Vide ante, 4G3-470, Ibid. 4G4, 4(!8, 
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oath to a king who himself disregarded the oath he 
had made to his people". 

But, instead of a revolution like that which de
throned Charles I., which was effected by a great effu
sion of blood, and threw the state into a general and 
terrible convulsion, the dethronement of James proved 
a matter of short and easy operation. In consequence 
of the progressive information .of the people, and the 
certainty of the principles wh.ich now directed the 
nation, the whole were unanimous. All the ties by 
which the people were bound to the throne were 
broken, as it were, by one single shock; and James, 
who, the moment before, was a monarch surrounded by 
suluects, became at once a simple individual in the 
midst of the nation •2. 

That which contributes, above all, to distinguish this 
· event as singular in the annals of mankind, is the 
. moderation, I rnay even say, the legality, which accom
panied it. As if to dethrone a king, who sought to 
set himself above the laws, had been a natural conse
quence of, and provided for by, the principles of 
government, everything remained in its place; the 
throne was declared vacant, and a new line of succes
sion was established ... 

Nor was this all; care was had to repair the breaches 
that had been made in the constitution •4, as well as to 
prevent new ones; and advantage was taken of the rare 
opportunity of entering into an original and express 
compact between king and people•\ 

An oath was required of the new king, more precise 
than had been taken by his predecessors: and it was 
consecrated as a perpetual formula of such oaths. It 

41 Yide ante, 459, 4CO. •• Ibid. 4G8, 4,0-472. 
43 Ibid. 471, 473. 44 Ibid. 452, 456-459, 461, 4G3. 
45 Ibid. 472-478, 435-487. 
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was determined, that to impose taxes without the 
consent of parliament, as well as to keep up a standing 
army in time of peace, are contrary to law••. The 
power, which the crown had constantly claimed, of 
dispensing with the la-ws, was abolished•1 It was• 

enacted, that the subject, of ,vhatever rank or degree, 
had a right to present petitions to the king* •s. Lastly, 
the key-stone was put to the arch, by the nnal estab
lislnnent of the liberty of the presst. 

The revolution of 1689 is therefore the third grand 
era in the history of the constitution of England. 
The Great Charter had marked out the limits within 
which the royal authority ought to be confined; some 
outworks were raised in the reign of Edward I. 49 

; hut 
it was at tho Revolution that the circumvallation was 
completed. 

It was at this era that the true principles of civil 
society were fully established. By the expulsion of a 
king \Yho had violated his oath, the doctrine of resist
ance, that ultimate resource of an oppressed people, 
was confirmed beyond a doubt. By the exclusion 
given to a family hereditarily despotic, it was finally 
determined that nations are not the property of kings. 
The principles of passive obedience, the divine and 

• The lords and commons, previous- to the coronation of King ,villiam 
and Queen l\Iary, had framed a bill wltich contained a deciaration of the 
rights which they claimed in behalf of the people, and was in consequence 
called the Bill of Rights. This bill contained the articles above, as well as 
some others; and, having received afterwards the royal assent, became an 
act of parliament, under the title of An Act declaring the Rights and Liber
ties of the Subject, and settling the Succession of the Crown.-A. I ,vmiam and 
1\Iary, sess. 2, cap. 2. 

t The liberty of tl1e press was, properly speaking, established only four 
years afterwards, in consequence of the refusal which the parliament made 
at tl1at time to continue any longer the restrictions which bad before been 
set upon it. 
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DE LoLJtE, 	 indefeasable right of kings-in a word, the whole scaf
folding of false and superstitious notions, by which the 
royal authority had till then been supported, fell to the 
ground; and in the room of it were substituted the 
more solid and durable foundatioi1s of the love of 
order, and a sense of the necessity of civil government 
among mankind ~0 

• 

. 50 Vide ante, 472-487, 
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CHAPTER IV. 

Of {he Legislati1:e Pou:er. 
DE LoL111E, 

IN almost all the states of Europe, the will of the 
prince holds the place of law; and custom has so con
founded the matter of right with the matter of fact, 
that their lawyers generally represent the legislative 
authority as essentially attached to the character of 
king; and the plenitude of his power seems to them 
necessarily to flow from the very definition of his title. 

The English, placed in more favourable circum- Thelimitedpre• 

' ] ] d" Ir 1 } 11 b }' rogatiYe of thestances, llaYe JUC gee luerent y: t 1ey COU C not e IeVe kingsofEngland. 

that the destiny of mankind ought to depend on a play 
of words, and on scholastic subtilties; they have there
fore annexed no other idea to the word king, or roy, 
a word known also to their laws, than that ·which the 
Latins annexed to the word re.z', and the Northern 
nations to cyning. 

In limiting therefore the power of their king, they 
have acted more consistently with the etymology of 
the word; they have acted also more consistently with 
reason, in not leaving the laws to the disposal of the 
person who is already invested with the public power 
of the state, that is, of the· person who lies under the 
greatest and most important temptations to-set himself 
above them. 

The basis of the English constitution, the capital Legislativc power 
belongs to par

principle on which all others depen<l, is, that the legis liament alone. 


lative . power belongs to parliament alone: that is to 

say, the power of establishing laws, and of abrogating, 

changing, or explaining them. 


The constituent parts of parliament are, the king, Constituent 
parts of parlia·

the House of Lords, and the House of Commons 1 
ment.• 

.1 Vide ante, 134, 135. · 
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The House of Commons, otherwise the assembly of 
the representatives of the nation, is composed of the 
deputies of the different counties, each of which sends 
two; of the deputies of certain towns, of which London 
(including "\Vestminster and Southwark) sends eight
other towns, two or one•; and of the deputies of the 
universities of Oxford and Cambridge, each of which 
sends two. 

Lastly, since the act of union, '6cotl::md sends forty
fiye deputies•, who, added to those just mentioned, 
make up the whole nurnbe·r five hundred and fifty
eight •. Those deputies, though separately elected, do 
not solely represent the town or county that sends 
them, as is the case with the deputies of the Unite<l 
Provinces of the Netherlands, or of the Swiss Cantons; 
but, when they are once admitted, they represent the 
whole body of the nation-'. 

The qualifications required for being a member of 
the House of Commons are, for representing a county, 
to be born a subject of Great Britain, and to be pos
sessed of a landed estate of six hundred pounds a-year; 
and of three hundred, for representing a town or 
borough". 

The qualifications required for being an elector in a 
county are to be possessed, in that county, of a free
hold of forty shillings a year* 7• ,vith regard to 
electors in towns and boroughs, they must be freemen 
of them O ;-a word which now signifies certain qualifi
cations expressed in the particular charters •. 

• This freehold must have been possessed by the elector one whole year 
at least before the time of election, except it has devolved to him by inhe• 
ritance, by marriage, by a last will, or by promotion to an office. 

2 Vide Note (1,) p. 538. 3 Ibid. (2,) p. 538. • Ibid. (3,) p. 538. 
6 Vide ante, 133,283. • Yide Note (4,) p. 541. 
1 Ibid. (5,) p. 543. 8 Ibid. (6,) p. 544. 
9 Vide ante, 12-15, 58-65, 149, 150, 2591 260, 274-281, 316-320. 



Cu. IV.] THE LEGISLATIVE POWER. 533 

"'\Vhen the king has determined to assemble a par- DE Lourn. 

liament, he Sends an order for tliat purpose to the Mode in which 
parliament is1 1 ; who, after receiving the same, sends convoke<\,ord-chance lor 10 

a writ u, under the great seal of England, to the sheriff 
of every county, directing him to take the necessary 
steps for the election of members for the county, 
and the towns and boroughs contained in it. Three 
days after the reception of the writ, the sheriff must, in 
his turn, ~mnd his precept to the magistrates of the 
towns and boroughs, to order them to make their 
election within eight days after the receipt of the 
precept, giving four days' notice of the same. And 
the sheriff himself must proceed to the election for the 
county, not sooner than ten days after the receipt of 
the writ, nor later than sixteen u. 

The principal precautions, taken by the law, to Treating aml 
bribery, 

ensure the freedom of elections, are, that any can
didate, who, after the date of the writ, or even 
after the vacancy, shall have given entertainments 
to the electors of a place, or to any of them, in 
order to his being· elected, shall be incapable of 
serving for that place in parliament 13 

; and that if 
any person gives or promises to give, any money, 
employment, or reward, to a voter, in order to 
influence his vote, he, as "·ell as the voter himself, 
shall be condenmeJ. to pay a fine of five hundred 
pounds, and for ever disqualified to vote, and-hold any 
office in a corporation,-the faculty, however, being 
reserved to both, of procuring indemnity for their own 
offence, by discovering some other offender of the same 
kind 14 

• 

It has been moreover established, that no lord of 1nterrerence by 
peers.

parliament, or lord-lieutenant of a county, has any 

10 Vidc Note (7,) p, 54!), u. !Lid. (8,) p. 54D. 12 Ibid. (il,) p. 5.;o, 
13 Ibid. (10,) p. 551. " !Liu. (11,) p. 553. 
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right to interfere in: the elections of member 15 
; that 


any officer of the excise, customs, &c. who shall pre

. sume to intermeddle in elections, by influencing any 


voter to give or withhold his vote, slmll forfeit one 

hundred pounds, and be disabled to hold any office. 

Lastly, all soldiers quartered in a place where an elec

tion is to be made must move from it, at least one day 

before the election, to tho distance of t,vo miles or 

more, and return not till one day after the election is 

finished 16 

• 

The House of Peers, or Lords, is composed of the 
A b } f C blords spiritual, who are the rch is 1ops o anter ury 

and of York, and the twenty-four bishops; and of the 
lords temporal, whatever may be their respective titles, 
such as dukes, marquesses, earls, &c. 11 

Lastly, the king is the third constitutive part of 
parliament1": it is even he alone who can convoke it; 
and lrn alone can dissolve or prorogue it. The effect 
of a dissolution is, that from that moment the padia~ 
ment completely ceases to exist; the commission, 
given to the members by their constituents, is at an 
end; and, whenever a new meeting of parliament shall 
happen, they must be elected anew. A prorogation is 
an adjournment to a term appointed by tl1e king; till 
which the existence of parliament is simply inte1·rupted, 
and the function of the deputies suspended. 

,vhen the parliament meets, whether it be by virtue 
of new summons, or whether, being composed of mem~ 
hers formel'ly elected, it meets again at the expiration 
of the term for which it had been prorogued, the king 
either goes to it in person, invested with the insignia 
of his dignity, or ap11oints proper persons to represent 
him on that occasion, and opens the session by laying 
before the parliament the state of the public affairs, 

15 Vide Note (12,) p. 556, 16 Ibid. (13,) p, 556, 
11 Ibid, (14,) p. 558, 18 Vide ante, 134, 135, 
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and inviting it to take them into consideration. The DE LoL)IE. 

presence of the king, either real or represented, is
absolutely requisite at the first meeting; it is that 
which gives life to the legislative bodies, and puts 
them in action. 

The king, having concluded his declaration, with
draws. The parliament, ,vhich is then legally intrusted 
with the care of the national concerns, enters upon its 
functions, and continues to exist till it is prorogued, 
or dissolved. The House of Commons, and that of The House of 

1 19 } 1 J } Commons, andPCCrS, aSSCmble separate Y ; t 18 atter, Uil( er t 18 that of Peers, 


presidence of the lord chancellor; the former, under ::;~;~10 
sepa


that of their speaker; and both separately adjourn 

to such days as they respectively think proper to 

appoint. 


As each of the two Houses has a negative 011 the Independent
situation of the

propositions made by the other, and there. is, conse- estates of parlia• 
n1ent.

quently, no danger of their encroaching on each other's 

rights, or on those of the king 2°, who has likewise his 


· negative upon them both, any question, judged by 
them conducive to the public good, without exception, 
may be made the subject of their respective delibera
tions. Such are, for instance, new limitations, or 
extensions, to be given to the authority of the king ; 
the establishing of new laws, or making changes in 
those already in being. Lastly, the different kinds 
of public provisions, or establishments,-the various 
abuses of administration, and their remedies,-become, 
in every session, the objects of the attention of par
liament21. 

Here, however, an impOl'tant observation must be 111oncybmsmust 
originate with

made. All bills for granting money must have their the commons. 

beginning in the House of Commons : the lords can
not take this object into their consideration but in 

19 Yide ante, 135-137, iO Ibid. 147-149. 
21 Ibid, 472, 473, 485, 487, 
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consequence of a bill presented to them by the latter; 
and the commons have at all times been so anxiously 
tenacious of this privilege, that they have never suf
fered the lords even to make any change in the money 
bills which they have sent to them; and the lords are 
expected simply and solely either to accept or reject 

, them 22. 
This excepted, every member, in each House, may 

propose whatever question ho thinks proper. If, after 
being considered, the matter is found to deserve atten
tion, the person who made the proposition, usually 
with some others adjoined to him, is desired to set it 
down in writing. If, after more complete discussions 
of the subject, the proposition is carried in the affirm
ative, it is sent to the other House, that they may, in 
tl~eir turn, take it into consideration. If the other 
House reject the bill, it remains without any effect: if 
they agree to it, nothing remains wanting to its com
plete establishment but the royal assent. 

,vhen there is no business that requires immediate 
dispatch, the king usually waits till the end of the 
session, or at least till a certain number of bills are 
ready for him, before he declares his royal pleasure. 
,v1ien the time is come, the king goes to parliament 
in the same state with which he opened it; and while 
he is seated on the throne:· a clerk, who has a list 
of the bills, gives, or refuses, as he reads, the royal 
assent. 

"\Vhen the royal assent is given to a public bill, the 
clerk says, Le ray le veut. If tho bill be a private bill, 
he says, Soit fait comme il est desire. If the bill has 
subsidies for its object, he says, Le ray 1·emercie ses 
loyaux suJets, accepte le1w benevolence, et aussi le veut. 
Lastly, if the king does not think proper to assent to 

2~ Vitle ante, 135-137, 283. 
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the bill, the clerk says, Le 1·oy s'avisera; which is a 
mild way of giving a refusal. 

It is, however, pretty singular, that the king of 
England should make use of the French language to 
declare his intentions to his parliament. This custom 
was introduced at the Conquest*, and has been con
tinued, like other matters of form, which sometimes 
subsist for ages after the real substance of things has 
been altered : and Judge Blackstone expresses himself 
on this subject in the following words: "A badge, it 
must be owned (now the only one remaining), of con
<1uest; and which one would wish to see fall into total 
oblivion, unless it be reserved as a solemn memento 
to remind us that our liberties are mortal, having once 
been destroyed by a foreign force." 

"\Vhen the king has declared his different intentions, 
he prorogues the parliament. Those bills which lie 
has rejected remain without force: those to which he 
bas assented become the expression of the will of the 
highest power acknowledged in England: they have 
the same binding force as the edits enregisfres have in 
France, and as the populiscita had in ancient Rome : 
in a word, they are laws. And though each of tl1e 
constituent parts of the parliament might, at first, have 
prevented the existence ff those laws, the unitecl will 
of all the three is now necessary to repeal them. 

• ,vmiam the Conqueror added, to the other changes he introduced, the 
abolition of the English language in all public as well as judicial transac
tions, and substituted for it the French that was spoken in his time : hence 
the number of old French words that are met with in the style of the 
English laws. It was only under Edward III. that the English language 
began to be re-established in courts of justice. 

DE LoLME. 
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NOTES. 

THE NUJ\IBER OP' 

PARLJAAIENTARY 

REr-RESENTA 4 

TIVES, under 
Stat. 2 William 
IV. c. 45. 

English coun
ties. 

English bo
roughs. 

COUNTIES AND 
DoROUGHS OF 

ScoTLAND. 

Stat.2& 3WU
liam IV. c. 65. 

CouNnEs AND 

BoROUGHS 0 .. 

IRELAND. 

Stat. 39 & 40 
George III. c. 67. 

(1.). By 2 ,villiam IV. c. 45, it was enacted there should 
be six knights of the shire, instead of four, for Yorkshire (two 
for each of the three ridings); and four for Lincolnshire, (two for 
the parts of Lindsey, and two for those of Kesteven ancl Hol
land); that twenty-five English counties therein named should 
be divided into two divisions, and return two knights of the 
shire for each division ; that there should be three knights of 
the shire for each of seven English counties therein named, 

· and two knights of the shire, instead of one, for each of the 
counties of Carmarthen, Denbigh, and Glamorgan; that the 
Isle of '\Vight should return one knight; and that Greenwich, 
the Tower Hamlets, Finsbury, Marylebone, and Lambeth, 
should be created boroughs, and return two members respec
tively. 

The number of metropolitan members were, by this statute, 
augmented to eighteen ; fifty-six parliamentary boroughs were 
disfranchised, and thirty ancient boroughs lost one of their 
two members ;-but forty-three new boroughs were created, 
twenty-two of them to return two members, and twenty-one, 
one member each, and the borough of '\V eymouth and Mel
combe Regis was deprived of two of its four members. 

(2.) By Stat. 2 & 3 '\Villiam IV. c. 6i5, the representation 
of Scotland was to consist of fifty-three representatives, viz., 
thirty for the several or conjoined shires or stewartries, and 
twenty-three for the several cities, boroughs, towns, or districts 
of burghs and towns. 

(3.) By S9 & 40 George III. c. 67, it was enacted, as 
part of the Fourth Article of Union, that one hundred com
mons should be the parliamentary representatives of Ireland, 
viz., two for each county of Ireland, two for the City of 
Dublin, two for the City of Cork, one for the University of 
Dublin, and one each for thirty-one other cities and boroughs. 

The representation of Ireland, in the commons, was subse
quently extended, by Stat. 2 & 3 '\Villiam IV. c. 88, to one 
hundred and five members; viz., each of the counties were to 
return two knights of the shire (sixty-four); seven cities, 
including the University of Dublin, were to return two mem
bers each (fourteen); and twenty-seven boroughs were to 
return one member each. 

From returns which were made to parliament, in 1834, it 
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appears that the numbers represented were as follow, but it 
is impossible, under the Reform Bill, eyer to approach, wi.th 
certainty, to the precise number, because one elector is fre
quently registered in different places. 

Registered Jl!cm-
Electors. bers,. 

In England, 40 counties have . • • • 344,564 and return 144 
And 185 cities, boroughs, and towns, have 27 4,6!9 ,, 327 

Total numbers for England 6l!J,2l3 ,, 471 
In Wales, 12 counties have . 25,815 15 
And 14 districts of boroughs have 11,30!) " 14

" 
Total numbers for \Vales 37,124 2!)

" 
In Scotland, 30 counties have 33,115 ,, 30 
And 76 cities, boroughs, &c. haYe . • 31,332 23

" 
Total numbers for Scotfand 64,447 53

" 
In Ireland, 32 counties have G0,607 64 
And 34 cities and towns luwe • , 31,545 " 41

" 
Total numbers for Ireland !)2,152 ,, 105 

Giving, in England and \Vales, 656,337, and, in the United 
Kingdom, 812,936 registered electors, at the general election, 
in 1832: and, taking the total number of representatives at 
6,58, the proportion ,vill be, on the average of Great Britain, 
1,303, and, in the U nitecl Kingdom, 1,235 electors to one 
representative. 

The proportion of the electors in England and \Vales, to tha 
population, both in the cities and boroughs, is nearly tha 
same ; and the proportion of the electors to the males of twenty 
years of age and upwards, and to the gross population, is also. 
nearly the same. _ 

Taking the gross populatio11 of the 40 counties in England, 
( exclusive of the population of the cities, boroughs, towns, and 
uniYersities, which are represented,) at 8,336,263, and the 
number of electors 344,564, there will be 1 elector in every 24 
of the population; whilst the gross population, in the 185 
cities, boroughs, and towns, being 4,754,742, and the number 
of electors 274,649, there will be 1 elector in every 17 of the 
population. 

In \Vales, the county population is 609,871, and the electors 
are 25,815, so that there is l elector in every 23 persons; 
whilst, in the 14 districts of boroughs, the population being 
196,311, and the electors 11,309, the proportion is 1 in 17. 
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In Scotland, the county population is 1,500, l07, and the 
number of electors, 33,115, which will give 1 elector in every 
45 persons ; whilst, in the burghs, the population being 
865,007, and the electors 31,332, the proportion is 1 in every 
27 persons. 

In Ireland, the population of the 32 counties is 7,027,509, 
the number of electors, 60,607, and the proportion is 1 elector 
in every 115 of the population ; whilst the 34 cities and 
boroughs, with 31,545 electors, and a population of 739,892, 
give a proportion of 1 elector in every 22 persons. 

The total population of the 114 counties in the United 
Kingdom being 17,473,750, and the numbei· of electors 
464,101, the proportion of electors will be 1 in every 37 per
sons; whilst the population of the 309 cities and boroughs 
of the United Kingdom being 6,655,952, and the number of 
electors 348,835, the proportion will be 1 elector in every 
18 persons. 

The population of Great Britain being 16,262,301, and the 
electors 720,784, the proportion will be 1 elector in every 
22 persons. 

The population of Ireland being 7,767,401, and the electors 
92,152, the proportion will be 1 elector in every 29 persons. 

The 114 counties in the United Kingdom send 253 members, 
and the 309 cities and boroughs send 405 members to par
liament. In Great Britain there are 1303 electors, on the 
average, for every representative ; whilst in Ireland there are 
only 877 electors for every representative. In England there 
is one representative in every 27,794; and in \Vales, one in 
every 27,799 of the gross population; whilst in Scotland there 
is one representatirn in every 44,624; and in Ireland, one in 
every 73,975 of the gross population. If the whole population 
of the United Kingdom were equally divided into 658 districts, 
there would be 36,519 souls for every representative. 

The number of electors being 619,213, and the number of 
males of twenty years of age and upwards, in England, being 
3,199,934, the proportion is one elector in every five males of 
twenty years of age and upwards ; in "\V~les nearly the same 
proportion. In Scotland, one elector in every eiaht males; 

. 1and m Ire and, one elector in every twenty of the I:',male popu
lation of twenty years and upwards. There being 5,812,276 
males of twenty years and upwards in the United Kingdom, 
and only 812,916 electors, the proportion is one elector in 
every seven males, or 14 in every 100 males. 
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An average of the counties in England will give 2302 N'OTES, 

electors for every member; and of the cities and boroughs, The counties in 
England "'ill839. In Scotland, the counties will average 1103 electors for give 2302 electors 

every member; but there are some, as Bute, have only 279, for every mem
ber; and of the

and Caithness only 201 electors. The cities and boroughs cities and bo
roughs, 839.average 1362 for one member; but some of them, as the 

Dysart district, have only 507, and the Hacldington district 
only 545 electors. The average of the 32 counties in Ireland 
will give 947 electors for every member, and the 34 cities and 
boroughs will average 769 electors for every member 1 • 

(4.) The eldest son of a peer or lord of parliament, or of a QuALmcAT10N 
FOR l\lRMBERS OP'

Scotch peer, or of a peeress or bishop, or of' any person quali- l'anLrAMENT. 

fied for a knight of the shire, as well as the members for the 
universities of Oxford, Cambridge, and Dublin, do not require 
any qualification by estate 1 

• 

By 9 Aune, c. 5, s. 5, every person who appears as a Candidate liable 
to be called on,candidate, can be· called upon by any other candidate, or any to swear to his 

two of the voters; to swear to his property qualification ; and property qualifi· 
cation. 

" If any of the candidates or persons proposed shall icilfull!J Stat. 9 Anne, 
c. 5, ss. 5, 7.refuse, upon reasonable request to be made at the time of the 

election; or at any time before the day upon which such par
liament, by the ·writ of summons, is, to meet, to take the oath 
hereby required, then ths. election and return of such candidate 
or person shall be void." 

After the election, and before a member takes- his seat, he J\Icmbcrbound 

is required to deliver to the clerk of the House, at the table of !~~~~~~:.;~:his 

the House, a paper signed by himself, containing a description pro!-"'rtyqualifi
. . } l' fi . d h k cation to the of tl10 Entuat1011 of t 10 estate of qua I cat1011, an t ere ta ·e clerk of the 

and subscribe an oath of its valuell. House. 

In order to prevent evasion of Stat. 9 Anne, c. 5, the House Standing orders 

d• cl f, ffi d' f tl f for examining l1ave severa1 stan mg or ers or a or mg ur tel' n1eans o the qualification 

examining the qualification of candidates upon a petition. or candida~~ 
• upon 11, petition.

" That notwithstanding the oath taken by any candidate at 
or after the election, his qualification may be afterwards 
examined. That the person whose qualification is expressly 
objected to in any petition relating to his election, shall, 
within fifteen days after the petition received, give to the 
clerk of the House of Commons a paper signed by himself, 

1 RPport on Election Expenses, 1334. Yide etiam Returns in 183G, No, 
190, 199, 227, 248. . ~ 

1 Shepherd, GI. 2 :;;i George II. c. 20, Shepherd, Gl, 
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containing a rental, or particular of the lands, tenements, and 
hereditaments, whereby ho makes out his qualification, of 
which any person concerned may have a copy. That of such 
lands, tenements, and hereditaments, whereof the party hath 
not been in possession for three years before the election, he 
shall also insert in the same paper from what person, and by 
what conveyance or act in law, he claims and derives the 
same; and also the consideration, if any paid; and the names 
and places of abode of the witnesses to such conveyance and 
payment. That if any sitting member shall think fit to 
question the qualification of a petitioner, he shall, within 
fifteen days after the petition be received, leave notice" thereof 
in writing with the clerk of the House of Commons; and the 
petitioner shall in such case, within fifteen days after such 
notice, leave with the said clerk of the House the like account 
in writing of his qualification, as if required from a sitting 
member." And where the petition against an undue election 
is presented by the electors, and not the unsuccessful candi
date, the sitting member has the same power of examining the 
qualification of such candidate, as he would have had by the 
last rule if the candidate had petitioned\ 

By 52 George III. c. 24, if a member be declaretl a 
bankrupt, and the commission not superseded within twelve 
months, nor debts paid, nor security.given for debts disputed 
and costs, the major part of the commissioners shall, at the 
expiration of six months, certify the same to the speaker, and 
the election of such member shall be declared void. Upon 
receipt of any of these certificates, the speaker is required, in 
each case respectively, forthwith to cause notice thereof to 
be inserted in the London Gazette, and shall not issue his 
warrant until fourteen days after the insertion 5 of such notice 
in the Gazette 8

• 

The property required may be situated either in England, 
"\Vales, Berwick, or Ireland, for a member serving for any 
county or place in England or Ireland, or in Scotland, under 
Stat. 41 George III. c. 101, and 59 George III, c. 37 7• 

~ 18 Jour. 629. Shepherd, 62. _• 22 Jour. 355. 
6 In cases arising under 52 George III. c, 114, after the day of inserting.
! 24 Georg:e III. c. 26; 52 George III. c. 114; 52 George III. c. 144. 
' The parliamentary decisions relative to qualification of members of par

liament, are to be found in Rochester,. C. & D. 229; Coventry, l Peck. 93; 
Bristol, 4 Doug.; and Colchester, cited in Rogers, 77; Bath, P. & K. 23-30, 
l C. & R. l ; Coventry, P. & IC 335, C. & R. 287 ; Second Drogheda, K. & 
Ombl. 212; .f.,eominster, Corbr & D;.a. 3-12; Rochester, Corb. & Dau. 230 
-238. · 
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And by 41 George III. c. 52, all persons disqualified to sit 
in either the English or Irish parliaments ~re ineligible.- to 
serve in the united parliament. 

(5.) The 2 ,Villiam IV. c. 45, takes away the right of 
voting for counties, and for cities being counties of them
selves, in respect of freeholds for life, from all persons, except 
those in actual and bona fide occupation ; or except the same 
shall have come by marriage, marriage settlement, devise, or 
promotion to any benefice or office ; or be of the clear yearly 
value of not less than 1Ol. above all rents and charges I payable 
out of or in respect of the same ;-but any then existing right 
of voting i.;i reserved. 

Elective rights are conferred on every person seised in law 
or equity, of any lands or tenements of copyhold or any other 
tenure, except freehold, for his own life, or the life of another, 
or any lives, or any larger estate, of the clear yearly value of 
not less than 10{. above all rents arnl charges. 

Sect. 20 extends the franchise to every person entitled, as 
lessee or assignee, to any lands or tenements, for the unexpired 
residue of any term originally created for a period of not less 
than sixty years (whether determinable on lives or not), of the 
clea1· yearly value of not less than lOl. above all rents and 
charges; or for the unexpired residue of any term originally 
created for a period of not less than t,venty years (whethe1· 
determinable on lives or not), of the clear yearly value of pot 
less than 50l. above all rents arnl charges; or who shall 
occupy, as tenant, any lands or tenements, for which he shall 
be bona fide liable to a yearly rent of not less than 50l. 

But no sub-lessee or assignee of any underlease can, in 
respect of any such term, of sixty or twenty years, exercise 
the elective franchise, unless he be in the actual occupation 
of the premises ; nor can any person by rea_son of any trust 
estate, or mortgage, unless he be in the actual possession or 
receipt of the rents and profits ;--but the mortgagor or ces
tuique trust in possession, can vote for the same estate 
notwithstandinO' such mortgage or trust. 

~ . 
No person can acquire a county vote m respect _of any free

• No public or parliamentary tax, nor any church rate, c?unty rate, or 
parochial rate, is deemccl a charge for the purposes of votmg (sect. 21); 
neither is it requisite for county voters that property should Le assessed to 
the land tax ( sect. 22). 
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NoTES, 	 hold h~use or land, &c. occupied by himself;. nor in respect 
of copyholds or leaseholds, which would confer on thefor property, that 

would confer a 	 occupant, or any other person, a right to vote for a city or 
borough vote, 

Sect. 24 & 25, borough. 

No one entitled No person is entitled to vote unless duly registered, nor 
to vote unlrss re ... to be registered in any year, as a freeholder, copyholder,
gistered, Sect. 2a. 

customary tenant, or tenant in ancient demesne, unless he 
shall have been in actual possession, or in receipt of the rents 
and profits for his own use, for six calendar months previous 
to the last day of July in such year ; and a possession is 
required for twelve months, from a lessee, or assignee, or 
occupier and tenant, except where the property shall vest by 
descent, succession, marriage settlement, devise, or promotion 
to any benefice in a church, or by promotion to any office. 

(6.) The right of voting in cities and boroughs, is, by QUALIFICATION 

FOR VOTING IN Stat. 2 ,villiam IV. c. 45, s. 27, extended to every male person 
C1T1BS on. Do· 

ROUGHS, under of full age, not subject to any legal incapacity, and being duly 

Stat. 2 William 
IV. C, 45, s. 27. registered, who shall occupy within any city or borough, or 

within any place sharing in the election for the same, as 
owner or tenant, any house, warehouse, counting-house, shop, 
or other building, being, either separately or jointly with any 
land within such city, borough, or place occupied therewith, 
by him as owner, or as tenant, under the same landlord, of 
the clear yearly value of 101. 

Twelve months' But no person can be registered in any year, unless he has 
occupation of occupied the premises for twelve calendar m:onths next pre
premises requi· 

site to confer a vious to the last day of July in such year ; nor unless rated in 

right of voting. 

respect of such premises to all rates for the relief of the poor, 
made during the time of such his occupation ; nor unless he 
has paid, on or before the 20th day of July, in such year, all the 

Payment of poor's rates and assessed taxes which shall have become payable 
taxes. from him in respect of such premises previously to the 6th day 

of April then next preceding; nor unless he has resided for 
six calendar months next previous to the last day of July in 

Residence within such year, within the city or borough, or the place sharing in 
seven miles of the election, or within seven statute miles thereof, or of anythe city. 

part thereof. 
Premises occu By Sect. 28 & 29, persons occupying different premises in 
pied, in iunnc immediate succession during twelve calendar months nextdiate succession, 
Sect. 28 & 29, 	 previous to the last day of July in the year in which regis

tration is claimed; and having likewise paid, on or before the 
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20th day of July in such year, all poor's rates and asse~sed 
taxes that had become payable on the preceding 6th of 
April; and joint occupiers of premises, in case the clear 
yearly value shall be of an amount which, when divided by 
the number of such occupiers, shall give a sum of not less 
than 1 Ol. for each occupier,-can respectively claim to be 
registered. 

By Sect. 30 & 31, occupiers can demand to be rated, and 
provisions are made as to freeholders voting for cities and 
towns, being counties of themselves. 

By Sect. 32, persons who vrnuld have been entitled to 
vote, in any borough not included in Schedule (A), either as 
a burgess or freeman, or in the city of London, as a freeman 
and liveryman, if" the Act" had not been passed, are entitled 
to vote, provided they are duly registered; but no such person 
can be registered in any year, unless on the last day of July in 
such year, he shall be qualified in such manner as would entitle 
him then to vb_te, if such day were the day of election, and 
"the Act" not passed; nor unless, where he shall be a burgess 
or freeman, or freeman and liveryman, of any city or borough, 
he Eihall have resided for six calendar months next previous to 
the last day of July in such year, within such city or borough, 
or within seven statute miles from the place where the poll 
for the same should theretofore have been taken ; nor unless, 
where lie shall be a burgess or freeman of any place sharing 
in the election for any city or borough, be shall have resided 
for six calendar months next previous to the last day of July 
in such year, within such respective place so sharing as afore
said, or within seven statute miles of the place mentioned in 
conjunction therewith. 

No person elected, made, or admitted, a burgess or f1eeman, 
since the 1st March, ] 831, other.vise than in respect of birth 
or servitude, is entitled to vote as such in any such election, 
or to be registered; and no person will be so entitled, as a 
burgess or freeman in respect of birth, unless his right were 
originally derived from or through some person who was a 
burgess or freeman, or entitled to be admitted such, previously 
to the 1st March, 1831, or from or throng}~ some person who 
since that time shall have become, or shall hereafter become, 
a burgess or freeman in respect of servitude. 

The 33rd section reserves to every person, then having a 
ri~ht to vote ip. thq ()lection for any city or borough, in virtue 

NOTES, 
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31. 

Reservation of 
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Forfeiture of 
ancient righ tst 
Sect. 33, 
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NOTES. of any other qualification, such right, as long as he shall be 

Sect. 42, 50, 58. 

P1tRS0NAL INCA

PACITIES OF 


VOTERS. 


Holding offices. 

Excise. 

Customs. 

Stamps. 

Duties on s.~lt. 

Tax on windows. 

Post-office. 

qualified as an elector, according to the usages and customs of 
such city or borough, or any l~w then in force, if duly regis"'. 
tered, and resident, as required in the case of burgesses and 
freemen; but every such person will for ever cease to enjoy 
such right if his name be omitted for two successive years 
from the register of voters, unless omitted in consequence of 
his having received parochial relief within twelve calendar 
months next previous to the last day of July in any year, or 
in consequence of his absence on the naval or military service 
of his majesty. 

In order to settle questions of right, the title of every voter 
is liable to investigation at registration and polling. 

The general personal incapacities from voting are as follow: 
peers 1, aliens\ minors•, ideots4, and lunatics 5 , 

The holders of the following offices are also, by statute, 
incapacitated from exercising the elective franchise :-com
missioners, collectors, supervisors, gaugers, or other officer or 
person whatsoever concerned or employed in the charging, 
collecting, levying, or managing the duties of excise, or 
any other branch or part thereof; any commissioner, col
lector, comptroller, searcher, or other officer or person 
whatsoever concerned or employed in the charging, col
lecting, levying, or managing the customs, or any branch or 
part thereof; or any commissioner, officer, or other person 
employed in collecting, receiving, or managing any of the 
duties on stamped vellum, parchment, and paper; or any 
person appointed by the commissioners for distributing of 
stamps; or any commissioner, officer, or other person em
ployed in collecting, levying, or managing any of the duties 
on salt; or any surveyor, collector, comptroller, inspector, 
officer, or other person employed in collecting, managing, or 
receiving . the duties on windows or houses; or any post
master, or husband of postmistress, postmaster-general, or 
his or their deputy or deputies, or any persoi1 employed by 
him, or under him or them, in receiving, collecting, or 
managing the revenue of the post-office, or any part thereof; 

1 Rogers, 94, 95. 

2 Middlesex, 2 Peck. 118; Bedford, 1 C. & R. !)8; P. & K. 147. 

8 2 Sta~. 7 & 8 \Villiam III. c. 25, s. 8. I 13lack. Com. 463. Rogers, 81. 

• Co. Lit. 247 (a). Bedfordshire, 2 Luders, 5(i7. Sed vide Bridgewater 

l Peck. 108. Oakhampton, 1 Fraser, 164. Vin. Ahr. 323. ' 
• lleywood, Counties, 2GO. Rogers, 81, 82. 
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or any captain, master, or mate of any ship, packet, or other 
vessel employed by or under the postmaster or postmaster
general in conveying the mail to and from foreign parts ; 
and if any such officer votes for any candidate for parliament 
during the time he holds, or within tv>'elve calendar months 
after he ceases to hold or execute any of the offices aforesaid, 
he is liable to a penalty of lOOl. independent of the vote being. 
considered as void. 

But commissioners of the land tax, and persons acting under 
such commissioners, and any office held or usually granted to 
be held by letters patent for any estate, or inheritance, or 
freehold, are excepted. 

The votes of collectors of duties on houses and windows, 
under 20 George II. c. 3, s. 6; a person whose wife is office
keeper to the commissioners of excise, without salary; those 
who have occasional employment as excise officers ; captains 
and masters of custom-house cutters, and packets, having 
absolutely resign~d their interests; sub-distributers of stamps 
-have been held to be good 6;-although the votes of post
masters 7, husband of postmistress", and servant in post-office9, 
are bad; yet the votes of a post-office sub-deputy 10

, whose 
name is not entered in the post-office books, tnd mail guards 11

, 

are good, 
Any justice, receiver, surveyor, constable, under 10 George 

IV. c. 45, or person belonging to the police force, under 10 
George IV. c. 44 ; persons employed and receiving renm
neration at parliamentary elections for acting as counsel, 
agent, attorney, poll-clerk, flag-man, or in any other capa
city 12 

; pcrso~1s farming the duties on horses let to hire for 
travelling post or by time, and appointed collectors thereof13 

; 

coal meters and corn meters receiving, or entitled to receive, 
any !lalary, fee, or reward, payable out of the revenue of the 
customs, or other public revenues of the crown u; convicted 
felons; outlaws on criminal process; bankrupts; excommu

6 Bedfordshire, 2 Luders, 542; :Middlesex, 2 Peck, ll6; Oakhampton, l 
Peck. 373; Oakhampton, l Fraser, 164; Harwich, l feck. 307, 400; Bed
fordshire, 2 Luders, 552. 

1 Bedfordshire, 561. 8 Ibid. 558, 9 Gla;;gow, Peck. 354. 
1' 	 Bedfordshire, 562. 11 Cirencester, 2 Fraser, 454. 
12 Stat. 7 & 8 George IV. c, 37, s. I. New Windsor, K. & 0. 174, 17.3, 

180, 183, 185, Worcester, Ibid. 246, 247, Bedford, C. & R. 24; l'. & IL 
136. 	 New Sarum, P. & K. 263. 


n Stat. 27 George III. c. 26, s. 15. 1
• Stat. 51 George III. c, 84. 
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nicated persons u; receipt of alms 18 
; occasionality 17 

; and 
non-payment of taxes under the Reform Act :-are respec
tively disqualified from voting. 

There is no statute by which any person is excluded from 
the poll on the ground of his religious belief. But the imme
diate effect of requiring oaths to be taken, as a preliminary to 
voting, was to exclude the Quakers and l\Ioravians ; and the 
enactment of the oath of supremacy banished the Roman 
Catholics. 

But by 7 & 8 ·william III. c. 34, the solemn affirmation 
and declaration of Quakers is to be accepted instead of an 
oath; and 22 George Ill. c. 30, making the Act of "William 
a permanent Act, extended the same indulgence to the 
Moravians 1". 

Roman Catholics, at English elections, are not required to 
take the oath contained in 10 George IV. c. 7, s. 5; the 5 & 6 
"William IV. c. 36, s. 6, having not only dispensed with the 
oaths of allegiance, abjuration, and supremacy, but with all 
oaths directed to be taken in lieu of them. At Irish elections, 
the necessity of taking the above oaths was dispensed with by 
33 George III. c. 21; therefore, at such elections, there was 
no necessity for taking that oath 1•. Protestants in Irelarnl 
must still take the oaths of allegiance, abjuration, and supre
macy, the 5 & 6 'William IV. not applying to Ireland. 

By 2 & 3 William IV. c. 65, s. 26, no oath is required to 
be taken at elections in Scotland, except that which is given 
in the schedule; consequently, it is no longer necessary for 
Protestants to take the oaths of allegiance, abjuration, and 
supremacy. Aud by 10 George IV. c. 7, s. 8, Roman Catholics 

u Rogers, 89, 90, 92, 93. 
16 Taunton, 1 Doug. 370; Bed/01·d, 2 Doug. 123 ; Cricklade, 2 Luders, 

3()5 ; Cirencester, 2 }'raser, 453 ; Colchester, 1 Peck. 508 ; Great Grimsby, 
1 Peck. 72 ; Oakhampton, 1 Peck. 373 ; Bedford, C. & Il. 70 ; P. & K, 
129; Bedford, P. & K. 132; C. & H. 80; Rogers, 95-103. 

11 P01,tefract, 13 Jom;n. 127; Ea;;/ Grinstead, l Peck, 350; 1 Somers' 
Tracts, 279 ; Oakhampt01i, I Peck. :mo ; Luggershall, I Peck. 377 ; Oak
hampton, 1 Fraser, 69 ; Downton, 1 Peck. 343, in notis; Horsham, 2 Fraser, 
45; Haslemere, Nov. 11, 1680; Horsham, 16 Journ. 173; Petersfield, P. & K. 
31 ; C. & Il. lG; Galway Town, P. & K. 302; {), & H. 390; Stat. 7 & 8 
William III. c. 25; IO Anne, c. 23; 11 George I. c. l; 3 George II. c. 8.; 
18 George II. c. 18; 19 George II. c. 28; 3 George III. c. 15; 3 George III. 
C, 24 ; 26 George III. C, 100; 2 ,vmiam IV. c. 45; Rogers, 104-107, 

18 Vide 10 Anne, c. 23, s. 8, and 4 ,vmiam IV. c. 49; and in Ireland 
2 & 3 ,Villiam IV, c. 88, s. 41, ' 

19 Carlow, P. & K. 408; sed vide Limerick and Galway cases there cited, 
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can take and subscribe the oath directed by that Act, in. Ueu 
of the oaths of allegiance, supremacy, and abjuration. 

(7.) The House of Commons is summoned by a warrant from 
the king in council to the lords high chancellors of Great 
Britain and Ireland, lords keepers or lords commissioners of 
the Great Seal, to issue their writs for the election of knights, 
citizens, and burgesses to serve in parliament. 

By Stat. 7 & 8 ,villiam and Mary, c. 25, whenever a new 
parliament is summoned, there must be forty days between 
the teste and return of the writ of summons. 

On a vacancy occurring during the session, by a member 
being called up to the House of Peers, by death, by his accept
ance of office, or by his election having been declared void by a 
resolution of a committee of the House, or by the seat having 
become vacant from any other cause, it becomes the duty of 
the speaker to sign warrants to the clerk of the crown in 
chancery, to isstJ.e writs for the electing of members to serve 
in the room of those whose seats are become vacant. 

By 24 George III. c. 26, during a parliamentary recess, 
whether by prorogation or adjournment, the speaker is re
quired to make out a new writ for electing' a member in the 
room of any member who shall die, or who shall become a peer 
of Great Britain, as soon as he shall receive notice thereof by 
a certificate under the hands of two members 1 

• 

(8.) By Stat. 53 George III. c. 89, "the messenger or pursui
vant of the Great Seal, or his deputy, after receiying the writs, 
whether upon a new parliament, or upon vacancies during 
a session of parliament, is forthwith to carry them to the 
General Post-office in London, and there to deliver them to 
the postmaster or postmasters-general for the time being, or to 
such other person or persons as he or they shall depute to 
receive the same (which deputation is thereby required to be 
made, &c.); and such deputy or deputies, on receipt of the 
writs, is to give an acknowledgment in writing, expressing the 
time of such delivery, and to keep a duplicate of such acknow
ledgment, signed by the parties respectively, to whom and by 
whom the same shall be delivered." 

The Post-office authorities· must despatch all such writs 

1. Yiue etia111 52 George III. c. 24; et ILiu. c-c. l L.J, l.J l. Hogprs, 2-.J. 
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free of postage, by the first post, under covers, to the officer 
to whom the same shall be directed, with directions to the 
postmaster of the town, or nearest to the town, where such 
officer shall hold his office, requiring him forthwith to carry 
such writs to such office, and to deliver them to such officer 
to whom they shall be directed, or to his deputy, and who is 
required to give a memorandum of the same, 

Every person concerned in the delivery pf any writ, who wil
fully neglects or delays to deliver it, or accepts any fee, or does 
anything in violation of the Act, is guilty of a misdcmeanour; 

The writ being delivered to the proper officer, he is required, 
by 7 & 8 ,villiam III. c. 25, s. 1, upon receipt thereof, to 
endorse upon the back of the writ the day he received the same . 

(9.) By Stat. 25 George III. c. 84, s. 4, the sheriff must, 
"within two days after the receipt of the writ; cause pro
clamation, where the ensuing election ought by law to be 
holden, of a special county court, to be there holden for the 
purpose of such election only, on any day, Sunday excepted, 
not later, from the day of making such proclamation, than the 
sixteenth day, nor sooner than the tenth day; and that he 
shall proceed in such election, at such spcci::i1 county court, 
in the same manner as if the said election was to be held at 
a county court, or at an adjourned county court, according to 
the laws now in being." 

The notice of election to be given in towns and cities 
being counties, is regulated by 19 George II. c. 28, which 
enacts,-" That the sheriff or sheriffs shall forthwith, on the 
receipt of the writ, cause public notice to be given of the 
time and place of election, and shall proceed to election there
upon, within the space of eight days next after that of his 
receipt of the said writ, and give three days' notice thereof at 
least, exclusive of the day of the receipt of the writ, and of 
the day of elee;tion." 

The practice with regard to boroughs is regulated by 
7 & 8 \Villiam III. c. 25, s. 1. -"Every officer, to whom 
the execution of the writ belongs, shall forthwith, upon receipt 
of the same, make out the precept or precepts to each borough, 
town corporate, port, or place, within his jurisdiction ; and 
within three days after the receipt of the said writ of election, 
shall, by himself or proper agent;· deliver, or cause to be 
delivered, such precept or precepts to the proper officer of 
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every such borough, &c., to whom tha execution of such.pre-. NoTEs. 


cepts belong; and every officer (having received the precept) 

shall indorse the day of his receipt thereof, in the presence of 

the party from whom he received it, and shall forthwith cause 

public notice to be given of the time and place of election, Four days' 


and shall proceed to election tl1ereu1Jon, within the space of notice. 


eight days next after the receipt of the same precept, and give 

four days' notice at least of the day appointed for the elec- Election in eight 


~~ ~ 

This act, shortly after its enactment, underwent an altera
tion with regard to the Cinque Ports, by i 1 & 12 \Villiam III. Cinque Ports. 
c. 2, which enacted,-" That the proper officer of the Cinque 
Ports shall be allowed six days, from the receipt of such writ, 
for the delivery of the precept 1." 

By Stat. 33 George III. c. 64, s. i,-" All notices of elec.a. Time and place 

tions shall be given publicly, at the usual place or places, for giving notiee
of an election. 

within the hours of eight in the forenoon, and four in the stat. 33 George 

afternoon, from th";; 25th of October to the 25th of March, m. c. 64• · 

inclusive; and ";ithin the hours of eight in the forenoon, and 
six in the afternl m, from the 25th of March to the 25th of 
October, inclusive. No other notice to be binding :"-but it 
seems that a mistake in the place of election, without fraud or 
improper motive, will not vitiate the election. 

The continuance of polls for counties is limited to two days, continuance or 
and for cities and boroughs to one day, besides the day of polls.

• . . 1 d' 'd d . d' • I.'. 11' Stat. 2 & 3 Wll•nonunat10n; counties are a so 1v1 e mto 1stricts 1or po mg, Ham iv. c. 45 ; 

and the polls for cities aml boroughs are to be at different 5 & 6 Wllllam 
1v. c. 86. 

booths. 

TREATING AT(10.) Though treating, in most of the instances when it 
PARLIAMBNT.&.RYtakes place, would fall within the description of bribery, yet ELECTIONS. 

as it does not necessarily amount to that offence, it was speci
fically provided against ; first, by order of the House, declaring 
it to be bribery, if extended beyond a limited expense, and 
afterwards by Stat. 7 \Villiarn III. c. 4. All entertainment 
or refreshment giYen or allowed by a candidate, directly by 
himself or his agents, or indirectly; " by any other ways or 
means" on his behalf, or at his "charge, "-that is, " ways or 
means" resorted to by others at his desire, or with his know
ledge, without reference to the extent or extravagance of the 
entertainment, or to any corrupt intent, or to the effect it 

1 Vide etiam 11 George III. c. 55; 22 George III. c, 31; 44 George III. 
c, 60; 1 Willinm IV. c. 74, 

http:PARLIAMBNT.&.RY
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might have upon the result of the election, will, if given after 
the teste of the writ, or after a place has become vacant, avoid 
the election.-The 7 ,villiam Ill. c. 4, having enacted and 
declared that " no person hereafter to be elected, &c., after the 
teste of the writ of summons to parliament, or after the teste 
or issuing out or ordering of the writ or writs of election upon 
the calling or summoning of any parliament hereafter, or after 
any such place becomes vacant, &c., shall or do hereafter by 
himself or themselves, or by any other ways or means on his 
or their behalf, or at bis or their charge before bis or their 
election, directly or indirectly, give, present, or allow, to any 
person or persons having voice or vote at such election, any 
money, meat, drink, entertainment, or provision, or make any 
present, gift, reward, or entertainment, or shall at any time 
hereafter make any promise, agreement, obligation, or engage
ment, to give or allow any money, meat, drink, provision, 
present, reward, or entertainment, to or for any such person or 
persons in particular, or to any such county, city, town, 
borough, port, or place in general, or to or for the use, benefit, 
employment, profit, or preferment, of any such person or 
persons, place or places, in order to be elected, or for being 
elected, to serve in parliament for such county, &c." 

By Sect. 2,-" Every person or persons so giving, &c., shall 
be disabled and incapacitated, upon such election, to serve in 
parliament for such county, &c., and shall be deemed and 
taken to be no member of parliament, and shall not sit, act, or 
vote, or have any place in parliament, but shall be, to all 
intents and purposes, as if he had never been returned or 
elected member for the parliament 1." · 

In order to limit the expenses of ~lections, and to check 
corrupt practices, it is enacted, by Stat. 7 & 8 George IV. 
c. 37, s. 2, "That no person to be hereafter elected to serve 
in parliament shall, after the teste of the writ of summons, or 
after such place becomes vacant in time of parliament, before 
his election, by himself or agent, directly or indirectly, give 
or allow to any person having a vote at such election, or. to 
any inhabitant of the.county, city, town, borough, port, or 
place, any cockade, riband, or other mark of distinction," 
under a penalty of lOl. 11 

1 Ribbans v. Cricket, l B. & P. 264; Ilerefordshire,' l i:'eck. 185; sed 
vicle Radnorshire, ibid. 494. 

2 The parliamentary decisions relative to treating are embodied in the 
following cases:- Westminster, I Doug. 162; Notrs on Bristol Case, 1 
Doug. 288; Ipswich, l Luders, 31-62; No~wich, 3 Lud. 444-448; Second 
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Treating not only operates in avoidance of the candidate's 
return at the particular election, but disqualifies him at the 
subsequent e;1Jction from being elected 3 

• 

(11.) Bribery, which is the creation, or the attempt to create 
an undue influence over the disposition of suffrages by a 
lucrative consideration; or a voluntary subjection to such 
influence I; is also a disqualification from exercising the elec
tive franchise, or from a member retaining his seat in parlia
ment. 

The statutes against corruption and bribery contemplate 
an act completed by payment or promise on the one side, and 
acceptance on the other. . 

The definition given of a person guilty of bribery in Stat. 2 
George II. c. 24, is, that if, " by himself or any· person 
employed by him, he doth or shall, by any gift or reward, 
or by any promise or agreement or security for any gift or 
reward, corrupt or procure any person to give his vote, or to 
forbear to give his vote in any such election." 

No person convicted of perjury, or subornation of perjury, 
or of having asked or received any bribe, is, after such con
viction, capable of voting at any election. This exclusion is 
"for ever," but is only applicable to those who have been 
convicted in a court of law; and every prosecution for bribery 
must be commenced within two years after the act shall have 
been committed 11 

• 

A voter who agrees or contracts for any money or other 
reward to give or forbear to give his vote at an election, is 
liable to the penalties of Stat. 2 George II. c. 24, s. 7, though 
he neYer intended to perform the corrupt agreement•. 

A wager laid by two voters in opposite interests, upon the 
eyent of an election, is bribery•; for they are biassed in the 

Norwich, 3 J,uders, 500; Herefordshire, I Peck. 186-214; Cirencester, 
1 Peck. 467, 468; Radnorshire, l Peck. 494-496; Middlese:e, 2 Peck. 31; 
Durham, 2 Peck, 178; First Southwark, Clifford, 30-BO ; Chester, Corb. & 
Dau. 69-72; Talbot's Forfar Case, 70-75; 0:eford, l P. & K. 60-69, 95; 
Montgomery, I P. & K. 172, 173; Second Jl,fontgomery, I P. & K. 464; 
Hertford, I P. & K. 553; 1:Vard v. Nanney, C. '& P. (N. P.), 399; '\Vords• 
Worth's Dig. Elect. Rep. 110-118; Rogers, 73, 239-242, 247. 

• First and Second Southwark, Clifford. Shepherd, 55. 
1 Shepherd, ,pl. 
2 1 '\Vilson, 3il. 3 Burr. 1341. 4 Burr. 2283, 2469. Stat. 2 George II. 

c. 24, s. 6; !) George II. c. 24, s. 7. Rogers, 90, 
3 Ilenslow v. Fawcett, 4 N, & M. 585. • Rogers, 236. 
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disposition of their votes by the hope of a pecuniary com
pensation. · 

Under Stat. 2 George II. c. 24', s. 7, a person asking for · 
money or other reward, by way of gift, &c., is liable 'to the 
penalties of that act; but it is doubtful whether his vote is 
bad, unless there be an understanding that he is to have what 
he asked for!. 

It is essential to the very idea of election that it should be 
f,ree, and this has been declared by the legislature, in Stat. 
,vestminster I., with regard to elections in general, and by 
the Declaration of Rights with regard to elections of members 
of parliament. Hence it is understood that, independent of 
the positive statutes against bribery, whenever a person is 
returned in consequence of an undue influence acquired by 
that means, his election is void; and that every vote pur·· 
chased by bribery is also void; the person who gave his voice 
under such influence, being to be considered as if he had not 
voted at all. 

Independent of corrupting tho individual voter, another 
corrupt system arose, namely, the member purchasing his 
return, of him who had sufficient influence in the borough to 
command the electors; to repress which, Stat. 49 George III. 
c. 118, enacted, not only that if a person gives or promises 
any money or office, but if he knows of, and consents to, the 
giving or the promising, if returned, his return should be void; 
if not returned, he should still forfeit 500l. ; and in either 
case, the party receiving should forfeit 500l. ; an(l if the party 
conferring any place under sect. 3, held any office under the 
crown, the penalty was to be 1OOOl. 

"Knowledge of, and consent to," an act done by others are 
sufficient to make a candidate liable fo1· all the consequences 
of this act; it is not necessary that a party should direct an 
act to be done ; that is, be the moving party in doing it, or 
ratify it when done; if he knows of its being done, and sanc
tions it by his silence and non-intervention, and reaps the 
benefit of it afterwards, it would be a knowing of, and 
consenting to, within the statute. ' 
· Bribery at election of members of parliament is stated to 

have been a crime at common law, and punishable by indict
ment or information. 

6 Rogers on Elections,. 91, 
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'l'he principal cases upon which questions of bribery at NOTES. 

common law have arisen have been as follows. ---- Principal cases 
Money, or tickets for money or food, given previous to an upon which 

questions or b1i
election :-money given after, there being no previous pro- bcryhiwea,:isen. 


mise :-offer of a bribe, by a candidate, which is not accepted; 

-payments for travelling expenses and loss of time, or for 

admisRion of freemen :-wager between two voters, or with 

one voter, on the issue of an election. 


In these cases, committees have usually considered whether Principles under 
which the Housewhat was done or paid was done with an intention to influence of Commons 

and corrupt the voter; for instance, a trifling wager, when the have acted in 
cases of bribery. 

bet could not be, from its amount, an object of gain to the 
voter•, or a payment of the charges of travelling, sufficient to 
cover the expenses out of pocket, would hardly be deemed a bribe. 
At the same time, if they were convinced of a corrupt intention, 
they have not allowed themselves to be deceived by any dis
guise, however specious, or duped by any contrivance, how
ever ingenious or plausible the machinery might have made it 
appear. A thing strictly legal in itself, may be made fraudu
lent and void by its being done with a corrupt intention: thus, 
the conveyance of an advowson in fee is legal; but if it be 
done for the purpose of carrying a simoniacal contract into effect, 
it is void for so much as goes to effect that purpose; and if 
the sound part cannot be separated from the corrupt, it is void 
altogether; it is not, as in the cases of usury, and some others, 
M·oided by the positi,·e and inflexible enactment of a statute, 
but left to the operation of the common law, which will reject 
the illegal part, and leave the rest untouched, if they can fairly 
be separated 7• 

6 Sed vide New Windsor, K. & Ombl. 195, 
7 Per Gibbs, C. J., Greenwood v. the Bishop of London, 1 Marsh, 309. 

Rogers, 229. As to bribery, generally, vide Bletchingly, Glanv. 41, (a); 
Bristol, 1 Doug. 260-280; Notes to St. Ives' case, 2 Doug. 400, 403; 
Second Cricklade, 4 Doug. 55; Ipswich, l Lud. 35-62; Bm·nstaple, 1 Peck. 
91; Coventry, 1 Peck. 97; Berwick, 1 Peck. 402-405; Aylesbury, 2 Peck. 
259-261; First Canterbury, Clifford, 355; Worcester, Corb. & Dan. 173; 
Barnstaple, 1 Corb. & Dan. 193; Newry, 1 P. & K. 151-158; Linlithgow- · 
shire, l P. & K. 295; Ennis, 1 P, & K. 528; Carrickfergus,-1 P. & K. 532; 
lluntingtower v. Ireland, and Same v. Gardiner, 1 B. & C. 297 ; Curgenven 
v. Cuming, 4 Burr. 2504; Davy v. Baker, 4 Burr. 2471; Combe, q.t. v. Pitt, 
l "\V. m. 523; Lilly v. Corne, 1 Selw. N. P. 650, n; Anon. Lofft, 552; 
1 'f. R. 56; Sutton v. Bishop, 1 ,v. BL 6G5; R. v. Ileydon, 3 Burr. 1359; 
Sulston v. No1·ton, 3 Burr. 1235; R. v. Pitt, 1 "\V. DI. 380; Cuming v. Sibly, 
4 Burr, 2489; Pugh v. Curgenven, 3 "\Vils. 35; Talmash v. Gardiner, 1 D. & R. 

5-2 
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The Bribery Act makes no mention of any parliamentary 
disqualification, affecting a member's seat; the effect, there
fore, of an act of bribery not within 7 "William III. c. 4, is in 
that respect determined by the law of parliament. 

Bribery by a candidate, though in one instance only, and 
though a majority of unbribed votes remain in his favour, will 
avoid the particular election, and disqualify him from being 
re-elected to fill such vacancy. 

This disqualification extends not only to candidates at the 
prior election; but it seems that any person 4aving co~
mitted an act of bribery, which is afterwards avoided, though 
for another cause, is disqualified from the 11ext immediate 
vacancy; and the votes given to a candidate, after notice of 
disqualification, are thrown away. 

The incapacity from bribery affects the petitioning candidate 
equally with the sitting member, as where the petitioner esta
blished a majority of votes, and was proved guilty of bribery, 
the election was avoided, and he was disqualified for the 
vacancy so occasioned". 

(12.) The freedom of election may be disturbed, not only by 
force, but by undue or corrupt influence; this also is provided 
against by a resolution passed at the beginning of every session, 
and by a standing order to the effect, " that it is a high in
fringement of the liberties of the commons for any peer, except 
Irish peers, when candidates for places in Great Britain, to 
concern themselves in the election of members of the House 
of Commons." And a declaration, to the. sam(l effect, was 
made by the House, in 1779, in respect of the ministers and 
the servants of the crown 1• 

In the ,vorcester case•, the select committee held them
selves bound by the words of their oaths to lry "the matter of 
the petition," to receive proof of a peer interfering by canvass 
and solicitation, which was alleged in tlte petition, but no 
special report was made to the House. 

512; Petrie v. White, 3 T. R. 5; Grey v. Smid,ye.•, 4 Burr.· 2271; ·n. v. 
Pippett, l T. R. 235. Wordsworth, Dig. Elect. 15-20, · 

11 Shepherd, 54, 55. 
1 37 Journ. 507, Shepherd, 51, 
• 3 Doug. 255; vide 68 Journ, 341.• lfertford, P. & K. 552. Roger5, 217, 
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(13.) The House of Commons passed a resolution in 16451, 
" against any interruption to the freedom of election, by any 
commander, governor, officer, or soldier, that hath not the 
right of electing," and, in 1741, resolved, "that the presence 
of a regular body of soldiers at an election of members to 
serve in parliament, is a high infringement of the liberties of 
the subject, a manifest violation of the freedom of elections, 
and an open defiance of the lMvs and constitution of this 
kingdom 2 ;" and the 8 George II. c. 30, which recognises, by 
its preamble, that by the ancient common law of the land, all 
elections ought to be free 3, enacts, "that when, and as often 
as any election of any peer or peers; to represent the peers of 
Scotland in parliament, or of any member or members to 
serve in parliament, shall be appointed to be made, the 
secretary-at-war for the time being, or in case there shall be 
no secretary-at-war," the person officiating in his place, "shall 
at some convenient time before the day appointed for such 
election, issue and send forth proper _orders in writing for the 
removal of every such regiment, troop, or company, or other 
number of soldiers as_ shall be quartered or billeted in any 
such city, &c., or place where such election shall be appointed 
to be made, out of every such city, &c-., or place, one day at the 
least before the day appointed for such election, to the distance 
of two or more miles from such city, &c., and not to make 
any nearer approach to such city,}w.," until one day after the 
ending of the poll, and close of the poll books. And this is 
to be done by the secretary under the penalty of forfeiting his 
office, "·ith incapacity of holding any other, upon conviction•. 
But in the case of a particular- vacancy, during the existence 
of parliament, he is not subject to the penalty, unless he has 
received notice &f the .vacancy by the officer making out the 
new writ•. ~ · 

.There is, however, an exception in the act, as to W estmin
ster and Southw~k, in respect of the king's guards, as well 
as all other· places where any of the royal family are resident 
at the time;_ in respect of their guards, and as to all fortified 
places for the soldiers composing the garrison•. Nor does it 
extend to prevent individual soldiers or officers giving their 
votes 7. 

1 4 Journ. 346. • 24 Journ. 37, • Vide 3 Edward I. c. 5, 
• 8 George II. c, 30, s. I. 5 Ibid. c. 5, s. 5, 

• 6 Ibid. s, 3. 1 Ibid. s. 4 . 
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The sheriff or other returning officer, or the lawful deputy 
of any returning officer, can, where the proceedings are inter
rupted or obstructecl by any riot or open violence, adjourn the 
poll till such interruption shall have ceasetl : the 5 & 6 "\Vil
liam IV. c. 36, s. 70, having enacted that the returning officer 
or his deputy shall not, because of riot, " terminate the busi
ness of such nomination, nor finally close the poll, but shall 
adjourn the nomination or the taking of the poll at the par
ticular place until the following day; and, if necessary, shall 
further adjourn till the interruption or obstruction shall have 
ceased; and the day on which the business of the nomination 
shall have been concluded, shall be deemed to have been the 
day fixed for the election, and the commencement of the poll 
shall be regulated accordingly; and any day whereon the poll 
shall have been so adjourned shall not, as to such place where. 
it was so adjourned, be reckoned the day of polling at such 
election ; and whenever the poll shall have been so adjourned 
by any deputy of any sheriff, or other returning officer, such 
deputy shall forthwith give notice of such adjournment to the 
sheriff or returning officer, who shall not finally declare the 
state of the poll, or make proclamation of the member or 
members chosen, until the poll so adjourned at such place shall 
have been finally closed, and the poll-books delivered or trans
mitted to the returning officer ;-provided that the adjourn
ment shall not be to a Sunday, but that in every case in which 
the day to which the adjournment would be otherwise made 
shall happen to be a Sunday, Good Friday, or Christmas Day, 
that day or days shall be passed over, and the following day · 
shall be the day to which the adjournment shall be made." 

If riots are carried to a great extent, accompanied with 
personal intimidation, and exclude the possibility of a fair 
exercise of the franchise, they will avoid the election•, But 

·. unless the proceedings were actually intermpted, a riot will 
not affect tha event of an election 9: thus, in•the case of Exeter, 
where one man was knocked down, and if any person cried 
out against Mr, Ball, the i;;itting member, the butchers cried 

8 Pontefract, M:ay 28, 1624; Southwark, Dec. 10, 1702; Coventry, Feb. 5, 
1706; Westminster, Nov. 6, 1722; Coventry, Nov. 20, I 722, and March 22, 
1736 ; Westminster, Dec. 22, 1741; Pontefract, Nov. 24, 1768 ; were 
avoided on the ground of riots. 

9 16 Journ, 254. Morpeth, l Doug. 147; Knaresborough, 2 Peck. 312; 
Coventry, P. & K. 3351 C. & R, 260, P. & K. 338, in notis. 
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out, "Knock them <lown;"-the House agreed that the 
sitting member was duly elected. 

(14.) The Act of Union of A.D. 1706, created a new king
dom of "Great Britain," and constituted a new peerage,-the 
peerage of Great Britain: the Act of Union of A.D. 1800, 
created another new kingdom,-the United Kingdom of Great 
Britain and Ireland, and constituted a new peerage,-the 
l)eerage of that United Kingdom. 

By the Act of the parliament of England of 5 Anne, c. 8, 
for an union of the two kingdoms of England and Scotland, 
and by a corresponding Act of the parliament of Scotland, 
the two kingdoms were united into one kingdom, by the name 
of Great Britain, according to articles of a treaty of union 
recited in the acts; and it was provided that the United 
Kingdom should be represented in one and the same parlia
ment, to be styled the parliament of Great Britain ; that 
sixteen peers of Scotland at the time of the union should sit 
and vote in the House of Lords, and forty-five of the repre
sentatives of Scotland in the House of Commons of the par
liament of Great Britain ; arnl provision was made for the 
issue of a writ under the great seal of the United Kingdom, 
directed to the privy council of Scotland, commanding them 
to cause sixteen peers who were to sit in the House of Lords 
to be summoned to parliament, and forty-five members to be 
elected to sit in the House of Commons of the parliament· of 
Great Britain, according to the agreement of the treaty of 
union, in such manner as by an Act of parliament of Scotland 
was or should be settled, which Act was declared to be part of 
the treaty; and when the tinie and place of meeting of the 
first parliament of Great Britain should be appointed, a writ 
should be issued under the great seal, directed to the privy 
council of Scotland, for summoning the sixteen peers and 
electing the forty-five members by whom Scotland was to be 
represented in the parliament of Great Britain ; and the lords 
of parliament of England, ·and the sixteen peers of Scotland, 
(such sixteen peers being summoned and returned in the 
manner agreed in the treaty), and the members of the House 
of Commons of the parliament of England, and the forty-five 
members for Scotland (such members being elected and 
returned in the manner agreed in the treaty), should assemble 
and meet respectively in the respective Houses of the parlia-
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ment of Great Britain, at such time and place as should be 
appointed by her majesty, and should be the two Houses of 
the first parliament of Great Britain. · 

That the sixteen peers of Scotland who were to sit in the 
House of Lords of the parliament of Great Britain, should 
have all privileges of parliament which the peers of England 
then had, and which they or any peers of Great B1·itain should 
have after the union, and particularly the right of sitting 
upon the trials of peers ; and in case of the trial of any peer 
in time of a<ljournment or prorogation of parliament, the said 
sixteen peers should be summoned in the same manner, and 
have the powers and privileges at such trials, as any other 
peers of Great I3ri.tain ; and in case any trials of peers should 
happen when there should be no parliament in being, the 
sixteen peers of Scotland who sat in the last pl'eceding parlia
ment should be summoned in the same manner, and have the 
same powers and privileges at such trials, as any other peers 
of Great Britain. 

That all peers of Scotland, a11d their successors to their 
honours and dignities, should, from and after the union, be 
peers of Great Britain, and have rank and precedency next 
and immediately after the peers of the like orders and degrees 
in England at the time of the union, and before all peers of 
Great Britain of the like orders and degrees who might be 
created after the union, and should be tried as peers of Great 
Britain, and should enjoy all privileges of peers as fully as the 
peers of England did then, or as they or any other peers of 
Great Britain might thereafter, enjoy the same, except the 
right and privilege of sitting in the House of Lords, and the 
privileges depending thereon, and particularly the right of 
sitting on the trial of peers. 

The act of the parliament of Scotland, for settling the 
manner of electing the sixteen peers and forty-five members to 
represent Scotland in the parliament of Great Britain, pro
vided that the sixteen peers, who should have right to sit in 
the House of Peers in the parliament of Great Britain on the 
part of Scotland, should be named by the peers of Scotland 
whom they would represent, their heirs or successors to their 
dignities and honours, out of their own number, by election 
in manner mentioned in the act, and that the forty-five repre
sentatives of Scotland in the House of Commons in the 
parliament of Great Britain should be chosen as in the -act 
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directed; and this act of the parliament of Scotland was, by 
the act of the parliament of England before mentioned, 
declared to be as valid as if part of the articles of union 
ratified and approved by the acts of the two parliaments for 
the union of the two kingdoms. 

,The effect of these acts ·of the two parliaments was to give 
to the sixteen peers, to be elected by the peers of Scotland to 
sit as their representatives in the parliaments of Great Britain, 
legislative rights and rights of judicature as such elected peers 
in the parliament of Great Britain ; but such rights were 
merely personal, created by election, and vested in the persons 
elected during the parliament in which they were to sit and 
vote, except in the case of a trial of a peer when there should 
be no parliament, and then only during the interval. But 
during this period the elected peers have all the legislative 
and judicial rights of the temporal peers of England before 
the union, and of the peers of Great Britain created since 
the union. 

The declaration that the peers of Scotland generally should 
be peers of Great Britain, and have all the privileges of peers 
of Great Britain, except as in the acts excepted, also gave to 
all the peers of Scotland, rights as peers of Great Britain 
merely personal, not including any legislative or judicial 
rights, nor connected in any manner with writs of summons 
to parliament, such writs being issued only to the sixteen 
elected peers, who in the parliament were to represent all the 
peers of Scotland by whom they were to be elected. 
! The limitation of the representatives of Scotland in the 
House of Commons of the parliament of Great Britain to the 
number of forty-five, impliedly limited the number of repre
sentatives of England in the same House t>f Commons to the 
number then to be elected for England according to law, and 
consequently took from the crown the right whi\l:i had been 
exercised by it, of adding to the number of repre~ntatives of 
England in the House of Commons; at the same time tl,i.at 
the power of the..crown to make peers of Great Britain, giving 
to the persons so to be created, the rights and privileges of' 
peers of' Great Britain, was impliedly though not expressly 
reserved; and the constitution of the two Houses of Parlia
ment of Great Britain was thus definitively settled, except as 
it might be altered by a legislative act, consistent with the 
terms of the treaty of union. 
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NOTES, In consequence of these acts of union, the parliament of 
The relative Great Britain thenceforth consisted of the spiritual peers of 
rights and privi- England, the temporal peers of England created before the 
legcs of tho ' 
scotch peers union, sixteen of the peers of Scotland created before the 
since the Act of union, and as many peers of Great Britain created subsequently Union, 

to the union as the king might think fit to create; and there 
remained a distinct body of peers of Scotland, not elected to 
sit in parliament, but who had all the rights and privileges of 
peers of Great Britain, except the legislative and judicial 

The peers of Eng functions. The rights of the temporal peers of England were 
land became 
peers of a new thus modified by the acts of union: they became peers of a 
kingdom, new kingdom-the kingdom of Great Britain; and there were 

associated with them, in the exercise of their legislative and 
judicial functions, sixteen persons, peers of Scotland, electe<l 
by and representing the peers of Scotland, and made by the 
acts of union, peers of the new kingdom of Great Britain. 

The component There were also associated with the peers of England, except 
parts of the peers in the exercise of legislative and judicial functions, all the of Great Britain. 

peers of Scotland, entitled to all the rights and privileges of the 
peerage of England, except the rights and privileges incident 
to their legislative and judicial functions; and these were also 
made peers of Great Britain: added to these were the peers of 
Great Britain created after the union, forming, with the peers 
of England before the union, and the sixteen elected Scottish 
peers, the lords temporal in parliament, and with all the peers 
of England and Scotland created before the union, the peers of . 
Great Britain. 

A further change was made by the union of Great BritainUNION OF GREAT 

BRITAIN WJTH and Ireland. By an act of the parliament of Great Britain, IRELAND, 

of 40 George III., and a corresponding act of the parliament 
of Ireland, for the union of Great Britain and Ireland, the 
kingdoms of Great Britain and Ireland were united into one 
kingdom, by the name of the United Kingdom of Great 
Britain and Ireland; and it was provided, that the United 
Kingdom should be represented in one and the same parlia
ment, to be styled the parliament of the United Kingdom of 

Four lords spi Great Britain and Ireland: that four lords spiritual of Ireland 
ritual by rota by rotation of sessions, and twenty-eight lords temporal of tion, twenty
eight peers, and Ireland elected for life by the peers of Ireland, should be the one hundred 
commoners, to number to sit and vote on the part of Ireland in the House of 
have parliamen Lords of the parliament of the United Kingdom, and onetary rights. 

hundred commoners should be the number to sit and yote on 
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the part of Irelancl in the House of Commons of the parlia
ment of the U nitecl Kingdom; and that such act as should be 
passed in the parliament of Ireland previous to the union, to 
regulate the mode by which the lords spiritual and temporal, 
and the commons, to serve in the parliament of the United 
Kingdom on the part of Ireland should be considered as part 
of the treaty of union. That any person holding any peerage 
of Ireland then subsisting, or thereafter to be created, should 
not thereby be disqualified from being elected to serve, or from 
serving or continuing to serve, for any county, city, or borough 
of Great Britain, in the House of Commons of the United 
Kingdom, unless he should have been previously elected to sit 
in the House of Lords of the United Kingdom; but that so 
long as such peer of Ireland should so continue to be a member 
of the House of Commons, ho should not be entitled to the 
privilege of peerage, nor be capable of being elected to serve as 
a peer on the part of Ireland, or of voting at any such election; 
and that he should be liable to be sued, indicted, proceeded 

. against, and tried as a commoner, for any offence with which 
he might be charged,· 

A restricted power was also reserved to the crown to create 
peers of Ireland; and it was declared that the lords spiritual 
and temporal and commons of Great Britain, together with 
the lords spiritual and temporal and commons returned, as 
stated in the act, on the part of Ireland, should constitute the 
two Houses of Parliament of the United Kingdom. It was 
further provided, that the lords of parliament on the part of 
Ireland in the House of Lords of the United Kingdom, should 
at all times have the same privileges of parliament which 
should belong to the lords of parliament on the part of Great 
Britain; and, that the lords spiritual and temporal respectively, 
on the part of Ireland, should at all times have the same rights 
in respect of their sitting and voting upon the trial of peers, as 
the lords spiritual and temporal respectively, or the peers of 
Great Britain; and that all lords spiritual of Ireland should 
have rank and precedency next immediately ~fter the lords 
spiritual, of the same rank and degree, of Great Britain, and 
should enjoy all privileges as fully as the lords spiritual of 
Great Britain then held, or might thereafter enjoy the same 
(the right and privilege of sitting in the House of Lords and 
the privileges depending thereon, and particularly the right of 
sitting on the trial of peers, excepted) ; and that the persons 
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holding any temporal peerage of Ireland, existing at the time 
of the union, should, from and after the union, have rank and 
precedency next and immediately after all the persons holding 
peerage of the like order and degree in Great Britain, sub
sisting at the time of the union; and that all peerages of 
Ireland created after the union, should have rank and prece
dency with the peerages of the United Kingdom so created, 
according to the dates of their creation; and that all peerages 
both of Great Britain and Ireland, then subsisting, or there
after to be created, should in all other respects, from the date 
of the union, be considered as peerages of the United 
Kingdom; and that the peers of Ireland should, as peers of 
the United Kingdom, be sued and tried as peers, except as 
aforesaid, and should enjoy all privileges of peers, as fully as 
the peers of Great Britain (the right of sitting in the House 
of Lords, and the privileges depending thereon, and the right 
of sitting on the trial of peers, only excepted). 

An act of the parliament of Ireland, which regulated the 
mode in which the lords spiritual and temporal, and the com
mons, to serve in the parliament of the United Kingdom on 
the part of Ireland, should be summoned and returned to·the 
said parliament, was by the acts of the two parliaments of 
Great Britain and Ireland, for the union of the two kingdoms, 
made part of those acts, and incorporated within the same. 

The effect of these acts for the union of the kingdoms of 
Great Britain and Ireland, was to give to the twenty-eight 
peers to be elected by the peers of Ireland . to sit as their 
representatives in the parliament of the United Kingdom of
Great Britain and frcland, rights as such elected peers in the 
parliament of the United Kingdom, merely personal, enduring 
only during their respective lives, and not transmitted to their 
descendants; and the declaration that the peers of Ireland, 
except those who should be members of the Commons House 
of parliament, should be peers of the United Kingdom, and 
have all the privileges of peers of the United Kingdom, except 
as in the acts excepted, also gave to all the peers of Ireland, 
except those who should be members of the Commons House 
of parliament, rights merely personal, and suspended the rights 
of those who should be members of the Commons House of 
parliament whilst they should be respectively members of such 
House. The limitation of the representatives of Ireland in 
the Commons House of parliament to one hundred, also con



-----

CH, IV.] THE LEGISLATIVE POWER, 565 

firmed the limitation of the number of representatives of 
England in the same House of Commons, before impliedly 
enacted by the acts for the union of England and Scotland. 
The power of the crown to create peers of Scotland was 
impliedly taken away by the act for the union of England and 
Scotland; but the power of the crown to create peers of Ire
land was not taken away absolutely, but was limited by the 
acts for the union of Great Britain and Ireland. 

The remarkable distinctions between the terms of the two 
unions, with respect to peers, are the election of the sixteen 
peers of Scotland for the parliament only for which they are 
elected, their rights determining with the dissolution of that 
parliament, the twenty-eight Irish peers being elected for life; 
the permission to peers of Ireland to divest themselves of their 
privileges of peerage by sitting in the Commons House of 
Parliament; and the power reservecl to the crown of creating 
new peers of Ireland. In other respects the relative situations 
of the peers of England and Scotland, after the union of the 
two kingdoms of England and Scotland, and of the peers of 
England, Scotland, Great B1·itain, Ireland, and the United 
Kingdom of Great Britain and Ireland after the last union, 
are precisely the same 1, 

1 Rep. Dig. Peer. D. V. 
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CHAPTER v. 
Of tlie Execntfre Pou:er. 

'\VHEN the parliament is prorogued or dissolved, it 
ceases to exist; but its laws still continue to be in 
force : the king remains charged with the execution of 
them, and is supplied with the necf'.SSary power for 
that purpose. 

It is, however, to be observed, that though, in his 
political capacity of one of the constituent parts of the 
parliament (that is, with regard to the share allotted 
to him in the legislative authority), the kh1g is un
doubtedly sovereign, and only needs allege his will 
when he gives or refuses his assent to the bills pre
sented to him ; yet, in the exercise of his powers of 
government, he is no more than a magistrate; and the 
laws, whether those that existed before him, or those 
to which, by his assent, he has given being, must direct 
his conduct, and bind him equally with his subjects. 

I. The first prerogative of the king, in his capacity J 

of supreme magistrate, has for its ·object the admi- / 
nistration of justi:ce. 

1°. He is the source of all judicial power in the' 
state; he is the chief of all the courts of law, and the 
judges are only his substitutes: everything is trans
acted in his name; the judgments niust be with his 
seal, and are executed by his officers'. 

2°. By a fiction of the law, he is looked upon as the 
universal proprietor of the kingdom: he is in conse
quence deemed directly concerned in all offences; and, 
for that reason, prosecutions are to be carried on in 
his name in the courts of law•. 

1 Yide Note (1.) p, 508, • Ibid. (2.) p. 569. 
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3°. He can pardon offences, that is, remit the pun- DE Lou1E. 

ishment that has been awarded in Consequence Of his Prerogativeof 
n1crcy.

prosecution". 
II. The second prerogative of the king is, to be the Thefountainor 

honour.
fountain of=honour, that is, the distributor of titles and 

dignities : he creates the peers of the realm, as well as 

bestows the different degrees of inferior nobility._ He . 

moreover disposes of the different offices, either in the 

courts of law, or elsewhere. 


III. The king _is the superintendent of commerce 5; Superintendent 
of commerce. 

lie I1as the prerogative of regulating weights and mea
sures"; he alone can coin money7, and can give a 

currency to foreign coin". 


IV. Ile is the supreme head of the church 9. In Supreme head 
of the church. 

th!s capactty he appoints the bishops, and the two 

archbishops 10 

; and he alone can convene the assembly 

of the clergy. This assembly is formed in England, on 

the model of the parliament; the bishops form the 

upper house: deputies from the dioceses, and from the 

several chapters, form the lower house: the assent of 

the king is likewise necessary to the validity of their 


· acts, or canons 11 
; and the king can prorogue, or dis

~-:olve, the convocation 12 
• 

,·.- V. He is, ;n right of his crown, the generalissimo Generalissimoof 
all sea and land 

~f all sea or land forces whatever; he alone can levy forces • 

. '.troops, equip fleets, build fortresses, and fill all the • 

.._ posts in them 1•. 

VI. He is, with regard to foreign nations, the repre Prerogative with 
regard to the 

sentative and the depository of all the power and col treatment of 
foreign nations. 

lective majesty of the nation; he sends and receives 

8 Yide Note (3.) p. 569. 4 Vide ante, 124-126, 559.:.....565. 
5 Co. Litt. 172. Lord Rayp.1. 181, 1542. Com. Dig. Prerog. D. 38. 

1 Chitty's Com. Law, 491, 2· Inst. 220. Com. Dig. Market. 2 Chitty's 
Com. Law, 142-161. 

6 Yide Note (4.) p. 570. 7 1 Hale, P. C, 1!l1. 

8 Vide Note (5.) p. 570, • Yideante, 179-207, 215-252, 289-311,479, 

10 Yide Note (6.). p. 570, 

:i Yide ante, 194, 195, 362, 363. 12 Vide Note (7) p. 570, .. · 

13 Ibid. (8.) p. 571. 
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ambassadors; he contracts alliances ; and has the pre
rogative of declaring war, and of making peace, on 
whatever conditions he thinks proper u. 

VII. In fine, what seems to carry so many powers 
to the height, is, its being a fundamental maxim, that 
THE KING CAN DO NO WRONG: which does not signify, 
however, that the king has not the power of doing ill, 
or, as it was pretended by certain persons in former i 

times, that everything he did was lawful; but only 
that he is above the reach of all courts of law what
ever, and that his person is sacred and inviolable 15 

• 

(1.). Justice is not derived from the king, as from his free 
gift; but he is the stewarll of the public, to dispense it to 
whom it is due. He is not the spring, but the reservoir; 
from whence right and equity are conducted, by a thousand 
channels, to every individual. 

The original power of judicature, by the fundamental prin
ciples of society, is lodged in the society at large : but as it 
would be impracticable to render complete justice to every 
individual, by the people in their collective capacity, therefore 
every nation has committed that power to certain select magi
strates, who with more case and expedition can hear an<J-·, 
determine complaints: and in England this authority ha!$" 
immemorially been exercised by the king, or his substitutes. :· 

The king, therefore, has alone the right of erecting courts 
of judicature; for, though the constitution of th~ kingdom _ 
hath intrusted him with the whole executive power of the 
laws, it is impossible, as well as improper, that he should 
personally carry into execution this great and extensive trust: 
it is consequently necessary, that courts should be erected to 
assist him in executing this power; and equally necessary, 
that, if erected, they should be erected by his authority. And 
hence it is, that all jurisdictions of courts are either mediately 
or immediately derived from the crown, their proceedings run 
generally in the king's name, they pass under his seal, and are 
executed by his officers. 

1
• Vide Note (9.) p. 571. , , 15 Ibid. ( 10.) p. 572. 
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The king can only make courts to proceed according to the NOTES. 

course of the common law, and he cannot erect a new court of 
chancery or conscience ; that can only be effected by act of 
parliament, of which many instances have recently occurred 1 

• 

By the long and uniform usages of many ages, our kings ThejudiciaI 

have delegated their whole judicial power to the judges of ~=:;~~11!:ted 
their several courts, which are the grand depositories of the 
fundamental laws of the kingdom, and have gained a known 
and stated jurisdiction, regulated by certain and established 
rules, which the crown itself cannot now alter but by act of 
parliament•. 

In this distipct and separate existence of the judicial power 
in a peculiar body of men, nominated indeed, but not remov
alJle at pleasure, by the crown, consists one main preservative 
of the public liberty, which cannot subsist long in any state, 
unless the administration of common justice be in some 
degree separated both from the legislative and also from the 
executive power. \Vere it joined with the legislative, the 
life, liberty, and property of the subject would be in the hands 
of arbitrary judges, whose decisions would be then regulated 
only by their own opinions, and not by any fundamental 
principles of law; ·which, though legislators may depart from, 
yet judges are bound to observe. \Vere it joined to the 
executive, this umon might r;oon be an overbalance for the 
legislative. 

(2.) It -is in the character of representative of the public, 
that criminal offenders are indicted at the suit of the king, 

•and not as the avenger of injuries committed against himself. 
)' 

(3.) The prerogative of mercy is inseparably incident to the 
crown, and the king· is intrusted with it upon especial confi
dence, that he will spare those only whose case, could it have 
been foreseen, the law itself may be presumed willing to have 
excepted out of its general rules, which the wisdom of man 
cannot possibly rr~ke so perfe~t as to suit every particular case 1 

• 

The power of the crown to pardon a forfeiture, and to grant 
restitution,· can only ho exercised where things'· remain in 
stat1i quo, but n:rt' so as to affect legal rights vested in third 
persons•. 

1 Hawk. P. C. 2.' 2 

1 ()o. Litt. 114, I3. Hale, P. C. 104. 
2 R. v. Amery, 2 T. It. 5G[). 

VOL. II. 

Com. Dig. Prerog. D. 28. 
3 lust. 233. Show. 284. 
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( 4.) The king does not now possess the power of regulating 
the " weights and measures:" Stat. 5 George IV. c. 74, 
6 George IV. c. 12, and 5 & 6 ,villiam IV. c. 63, having 
fixed the principles upon which they are to be regulated and 
preserved. 

(5.) The king can at any time decry, or cry down, any 
coin of the kingdom, and make it no longer current : but the 
king cannot debase or enhance the value of the coin below or 
above the sterling value 1 

• 

All officers of the revenue are required to cut every piece of 
gold coin tendered to them, if it is not of the current weight, 
according to the king's proclamation. And by 13 George III. 
c. 71, any person may cut counterfeit gold money, or that 
which has been unlawfully diminished. 

(6). By the Act of Union with Ireland, the crown has the 
appointment of the archbishops and bishops of that kingdom. 

(7.) All deans and archdeacons are members of the convo
cation of their province ; each chapter sends one proctor or 
representative, and the parochial clergy in each diocese in 
Canterbury two proctors ; but on account of the small number 
of dioceses in the province 0£ York, each archdeaconry elects 
two proctors. 

In York the convocation consists only of one house; but in 
Canterbury there are two houses, of which the twenty-two 
bishops form the :upper house: and before the Reformation, 
abbots, priors, and other mitred prelates, sat with the bishops; 

The lower house of convocation in the province of Canter1 
bury consists of twenty-two deans, fifty-three archdeacons; 
twenty-four proctors for tho chapters, and forty-four proctors 
for the parochial clergy. 

By Stat. 8 Henry VI. c. 1, the clergy, in their attendance 
upon the convocation, have the same privilege in freedom 
from arrest as the members of the House of Commons in their 
attendance upon parliament 1• 

The nomination and consecration of suffragan bishops, is 
provided for by 26 Henry VIII. c. 14 : and there are twenty

1 2 Inst. 577. 

1 Dae. Abr. Courts Ecclesiastical, A. l . .. Durn, Ecc, L. tit. Convocation. 
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six places mentioned, for which bishops suffragan may be 
appointed. 

The archbishop or bishop was to present two persons to the 
king, of whom he was to nominate one to be suffragan. The 
authority of such suffragans was to be limited by their com
missions, which they were not to exceed under the pains of 
prremunire: and these commissions were to be given by the 
bishop presenting. 

This statute of Henry VIII. was repealed by 1 & 2 Philip 
and Mary, c. 8, but was revivecl by 1 Elizabeth, c. 1. Bishops 
suffragan are spoken of in the Thirty-fifth Canon of 1604. 

It is much to be regretted that the clergy have allowed 
this law to fall into desuetude, for there are many dioceses at 
the present moment where its application would be attended 
with beneficial results; and if it had been adopted in the 
diocese of Norwich, during the latter years of Bishop Bathurst, 
it would have been a very salutary regulation. 

(8). The great end of society is to protect the weakness of 
. d' 'cl l b l . cl I f h . d hm IVI ua s y t 1e umte strengt 1 o t e comrnumty: an t e 
pdncipal use of government is to direct that united strength 
in the best and most effectual manner to ans,ver the end pro
posed. Monarchical government is allowed to be the fittest 
of any for this purpose: it follows, therefore, from the very 
end of its institution, that, in a monarchy, the military power 
must be trusted in the hands of the prince 1• 

(9.) It is impossible that the individuals of a state, in their 
~oller;;,;ve capacity, can transact the affairs of that state with 

1·~mother community equally numerous as themselves. Una
i1imity must be wanting to their measures, and strength to 

' the execution of their counsels. 
In the king, therefore, as in a centre, all the rays of his 

people are united, and form by that union a consistency, 
splendour, and power, that make him feared and respected by 
foreign potentates;-who would scruple to enter into any engage
ment that must afterwards be revised and ratified by a popular 
assembly. 

,vhat is done by the royal authority, with regard to foreign 
powers, is the act of the whole nation: what is done without 

1 1 Black. Com. D.l, c. 7. 
6-2 
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the king's concurrence is the act only of private men. And 
so far is this point carriell by our law, that it hath been held 1, 
that if all the subjects of England made war with a king in 
league . with the King of England, without the royal assent, 
such war is no breach of the league. 

According to the law of nations, a denunciation of war 
ought always to precede the actual commencement of hostili
ties, not so much that the enemy may be put upon his guard 
(which is matter rather of magnanimity than right), but that 
it may be certainly clear that the war is not undertaken by 
private persons, but by the will of the whole community; 
whose right of willing is in this case transferred to the supreme 
magistrate by the fundamental laws of society. This principle 
is recognised by the English constitution, for no war with 
another nation is legal, unless it be publicly declared and duly 
proclaimed by tho king's authority; and, then, all parts of 
both the contending nations, from the highest to the lowest, 
are bound by it : and wherever the right resides of beginning 
a national war, there also must reside the right of ending it, 
or the power of making peace. And the same check of par
liamentary impeachment, for improper or inglorious conduct, 
in beginning, conducting, or concluding a national war, is in 
general sufficient to restrain the ministers of the crown from a 
wanton or injurious exertion of this prerogative. 

(10.) The splendour, rights, and powers of the crown, ,vere 
attached to it for the benefit of the people,· and not for the 
private gratificatioh of the sovereign. They are therefore to 
be guarded on account of the nublic; they are not to b~ 
extended farther than the laws and constitution of the countrj. l 
ha,·e allowed them, but within these bounds they are entitle<\\ 
to e,·ery protection. 

Mr. Locke defines prerogative as consisting in the discre
tionary power of acting for the public .good where the positive 
laws are silent; if that discretionary power be abused to the 
public detriment, such ...prerogative is exerted in an unconsti
tutional manner. 

These principles are not only in accordance with those of 
nature, liberty, reason, and of society, but· are recognised by 
the common law: thus Bracton wrote,-" The king ought 

1 4 Inst. 162. 
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not to be subject to man, but to God, and to the law·; fOl' tho 
law maketh the king. Let the king therefore render to the 
law what the law has invested in him ··with regard to others, 
-dominion and power; for he is not truly king where will 
and pleasure 1·ules, and not the law." So likewise it is stated 
in the Year Book of 19 Henry VI. fol. 63,-" The law is 
the highest inheritance which the king has; for by the' law 
he himself and all his subjects are governed, and if there were 
no law there would be neither king nor inheritance." 

,vhatever difficulties might have been raised, by either 
very wicked or very weak men, with respect to the " divine 
rights of kings," and other equally absurd and nonsensical 
theories, such as " non-resistance," have been destroyed by 
Stat. 12 & 13 ,vmiam III. c. 2, which declares " that the 
laws of England are the birthright of the people thereof; aml 
all the kings and queens, who shall ascenu. the throne of this 
realm, ought to administer the government of the same accord
ing to the saiu. laws; and all their officers and ministers ought 
to serve then'.1 respectively according to the same: and there
fore all the laws and statutes of this realm, for securing the 
established religion, and the rights and liberties of the people 
thereof, and all other laws and statutes of the same, now in 
force, are ratified and confirmed accordingly." 

In addition to this _enactment, the king is bounu. by his 
coronation oath to govern according to law, to execute judg
ment in mercy, and to maintain the established religion. 

The Bill of Rights', and Act of Settlement•, require that 
\every sovereign of the age of twelve years, either at their coro
· ::nation, or on the first day-of the first parliament, upon the 
,:throne in the Bouse of Peers, (which shall first happen,) shall 

..) !epeat and subscribe the declaration against popery, according 
irt:;· to Stat. 30 Charles II. Stat, 2, c. 1; and by Stat. 5 Anne, c. 8, 

every sovereign at his succession must take and subscribe an 
oath to preserve the Protestant religion; and Presbyterian 
church government in Scotland; • 

,vith respect to the fundamental maxim -that the "king can 
do no wrong," this means only twC? things. First, that what
ever is exceptionable in the conduct of public affairs, is not to 
be imputed to the_ king, nor is he answerable for it personally 
to his people ; for this doctrine would totally destroy that 

N01'ES, 
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1 Yide ante, 472. 2 Ibid. 473. 
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constitutional independence of the crown, which is necessary 
for the balance of .power in our free and active, and therefore 
compounded, constitution. And, secondly, it means that the 
prerogative of the crown extends not to do any injury; it is 
created for the benefit of the people, and therefore cannot be 
exerted to their prejudice•. 

The constitution has also raised a coercive authority to 
punish an abuse of the prerogative; for as a king cannot 
misuse his power, without the advice of evil counsellors, and 
the assistance of wicked ministers, these men, if they dare to ' 
assist the crown in contradiction to the laws of the land, are 
punishable by means of indictments and parliamentary im
peachments. And to such an extent is the principle carried, 
that the king, although the fountain of justice, cannot commit 
to prison the meanest of his subjects, unless the warrant is 
countersigned by a ministerial officer, who thus becomes per
sonally responsible for the arrest. 

8 l Illack. Com. 246. Plowd. 437, 

• 
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CHAPTER VI. 

The Boundaries v:lticli the Oonstitntion lias set to the Ro!Jal 

Prerogative. 


IN reading the foregoing enumeration of the powers DE LoL11rn. 

with which the laws of England have intrus~ed the 
king, we are at a loss to reconcile them with the idea 
of a monarchy, which, we are told, is limited. The 
king not only unites in himself all the branches of the Unionofpowers 

vested in the
executive power; he not only disposes, without con- crown. 


trol, of the whole military power in the state ;-but 

he is, moreover, it seems, master of the law itself, 

since he calls up and dismisses, at his will, the legisla
tive bodies. ,ve find him, therefore, at first sight, 

invested with all the prerogatives that ever were 

claimed by the most absolute monarchs; and we are at 

a loss to find that liberty which the English seem so 

confident they })Ossess. 


But the representatives of the people still 'have,- Thekingcan 

and that is saying enough,-they still have in their ~~re:t::;:.~ 
hands, now that the constitution is fully established, liament. 

' the same powerful weapon which enabled their ances
i tors to establish it. It is still from their liberality alone 
li •that the king can obtain subsidies; and in these days, 
!.:3vhen everything is rated by pecuniary estimation,
!_:., 	 when gold is become the great moving spring of affairs, 

-it may be safely affirmed, that he who depends on 
the will of other men, with regard to so important an 
article, is (whatever his power may be in other respects) 
in a state of real dependance. 

This is the case of the king of England. Ile has, Hereditary 
duties.

in that capacity) and withoµt the grant of his people, 

scarcely any revenue. A few ltereditary duties on tho 

exportation of wool, which (since the establishment of 
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manufactures) are become tacitly extinguished; a 

branch of the excise, which, under Charles II. was 

annexed to the crown as an indemnification for the 


· military services it gave up, and which, under George 
II., was fixed at seven thousand pounds; a duty of 
two shillings on every tun of wine imported; the 
wrecks of ships of which the owners remain unknown; 
whales and sturgeons thrown on the coast; swans }

I 

swimming on public rivers; and a few other feudal l 
relics, now compose the ,rhole appropriated revenue 
of the king, and are all that remain of the ancient 
inheritance of the crown. 

The king of England, therefore, has the prerogative 
of commanding armies, and equipping fleets; but 
without the concurrence of his parliament he cannot 
maintain them. Ile can bestow places and employ
ments; but without his parliament he cannot pay the 
salaries attending on them. Ile can declare war; but 
without his parliament it is impossible for him to carry 
it on. In a "·ord, the royal prerogative, destitute as it 
is of the power of imposing taxes, is like a vast body, 
which cannot of itself accomplish its motions; or, if you 
please, it is like a ship completely equipped, but from / 
which the parli:ament can at pleasure draw off tho / 
water, and leave it aground,-and also set it afloat.~ 
again, by granting subsidies 1• t:, 

And indeed we see, that, since the establisl1ment of ·~ 
this right of ,the representatives of the people, to grant 
or refuse subsidies to the crown, their other privileges 
have been continually increasing. Though these 
representatives were 11ot, in the beginning, admitted 
into parliament but upon the most disadvantageous 
terms, yet they soon found means, by joining petitions 
to their money-bills, to have a share in framing those 

1 Yi<le Note (1.) p. 577. 
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Jaws by which they were in future to be governed 2; 

and this method of proceeding, which at fin;t was only 
tolerated by the king, they afterwards converted into 
an express right, by declaring, under Henry IV.", that 
they would not, thenceforward, come to any resolu
tions with regard to subsidies, before the king had 
given a precise ans,ver to their petitions. 

In subsequent times we see the commons constantly 
successful, by their exertions of the same privilege, in 
their endeavours to lop off the despotic powers which 
still made a part of the regal prerogative. "\Vhenevcr 
abuses of power had taken place, which they were 

. seriously determined to correct, they made griez;ances 
and supplies (to use the expression of Rir Thomas 
,ventworth) go hand in !tand toget!te1·; which always 
produced the redress of them. And in general, _when 
a bill, in consequence of its being judged by the com
mons essential to the public welfare, has been joined 
by them to a money-bill, it has seldom failed to pass in 
that agreeable company*. 

(1.) From a return which was made to the House of Com
mons, on the 3rd March, 1837, the following is a statement of 
the public income and expenditure of' the United Kingdom in 

,· the year ended 5th Januai:y, 1837:

In mentioning the forcible use wl1ich the commons have at times mader. 
\ • 

of tl1cir power of granting subsidies, by joining provisions of a diffcrcu_t 
nature to bills that had grants for their object, I only mean to show the 
great efficiency of that power, which was the subject of this cliapter, 
without pretending to say anything as to the propriety of the iueasure. 
The House of Lords have even found it necessary (which confirms what is 
said here) to form, as it were, a confederacy among themselves, for the 
security of their legislative authority against the unbounded use which the 
commons might make of their power of taxation; and it has been made a 
standing order of their llouse, to reject any bill whatsoever to which a 

money-bill has been· tacked. 

The conunons 
nta<fo grievanCC'S 
and supplies go 
hand in hand 
together. 

• Viele ante, 32-102, 104-110, 117-121, 131-137. 3 Ibid. 131-137. 
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AN ACCOUNT OF THE INCOME AND EXPENDITURE OF THE 

INCOIIIE, YEAR ENDED 5TH JANUARY, 1837, 

CUSTO.:IIS AND EXCISE: 

Foreign 

Spirits Rum
{ British 

l\Ialt • , 

Hops 

Wine 
Sugar and !lfolasses 

Tea 

Coffee 

Tobacco and Snuff 


Butter 

Cheese 

Currants and Ra.bins 

Com .. 

Cotton Wool and Sheep's, imported 

Silk .• 

llides and Skins .. 

Paper 

Soap 

Candles and Tallow 

Coals, sea-borne .. 

Glass 

Bricks, Tiles, and Slates 

Timber 

Auctions .. 

Excise Licenses 

l\Iisccllanc'Ous Duties of Customs and Excise 

TOTAL CUSTOMS AND Excrsg, .•••..•.• 
STAJIIPS: 

Deeds and other Instruments 
Probate and Legacies 
Ins { l\Iarine urance Fire 
Bills of Exchange, Bankers' Notes 
Newspapers and Advertisements 
Stage Coaches 
Post Horses 
Receipts 
Other Stamp Duties 

ASSESSED AND LAND TAXES: 

Land Taxes 

,vindows 

Servants •• 

Horses 

Carriages 

Dogs .• 

Other Assessed.Taxes 


POST OFFICE •. 

CROWN LANDS 

Other Ordinary Revenues and other Resources 

TOTAL REVENUE.. , ....... , •..•..• 

£ 

1,462,573 
1,496,156 
5,503,477 
5,848,950 

402,290 
1,794,033 
4,479,809 
4,674,535 

6!Jl,606 
3,397,108 

238,306 
105,087 
311,916 
14U,6Gl 
622,293 
224,7GB 
6i',I7I 

712,119 
756,138 
207,788 

8,GH7 
652,225 
474,921 

1,537,468 
204,803 

1,018,002 
1,633,221 

1,621,741 
2,042,528 

252,712 
83I,X7 
739,957 
466,701 
514,628 
226,049 
172,093 
482,601 

1,109,609 
1,254,325 

207,3ll 
390,222 
449,792 
158,190 
262,056 

£ 

29,750,537 

9,014,554 

38,765,091 1 

J 
7,350,377 

---·- 3,9-21,505 

2,3.50,602 

361,593 

146,130 

52,895,298 2 

1 In 1835, £36,086,459; in 1836, £36,540,616. 2 In 1835, £W,633,545; in 1836, £50,494,732. 



UNITED KINGDO~I rn THE YEAR E:N"DED 5TH JANUARY, 1837. 

EXPENDITURE, YEAR ENDED 5TH JANUARY, 183i, 

\ 
\ 

REVENUE-CHARGES OF COLLECTION: 

Civil Departments { ECus~ms . xc1se 

Preventive Service, Land Gnard, Revenue Police, Cruizers and Harbour V csscls 

Stamps 
Assessed and Land Taxes 
Other Ordinary Revenue 
Superannuation and other Allowances 

PUBLIC DEBT: 
Interest of Pennanent Debt 
Terminable Annuities 
l\Ianagemen t 

Interest on Exchequer Dills 
CIVIL GOVERNJIIENT: 

Civil List-Privy Purse: 
Salaries of the llousehold; Tradesmen's Dills 

TOTAL REVENUB ........... . 

TOTAL Dl!BT.•••...•••••.....• 

Allowances to Junior Branches of Royal Family, and to II.R.II. Prince Leopold 
The Lord Lieutenant of Ireland's Establishment 
The Salaries and Expenses of the Houses of Parliament (including Printing) 
Civil Deparbnents (exclusive of those in Army, Navy, and Ordnance Esti

mates), including Superannuation Allowances 
Other Annuities, Pensions, and Superannuation Allowances on the Consoli

dated Fund, and on the Gross Revenue 
Pensions Civil List 

JUSTICE: TOTAL CIVIL GoVERNMENT.••• 
Courts of Justice 
Police and Criminal Prosecutions 
Correction 

DIPLOlllATIC: 
Foreign lllinisters' Salaries and Pensions 

TOTAL JUSTICE ...•..• ,.•• .• ••. 

Consuls' Salaries and Superannuation Allowances 
Disbursements, Outfit, &c. 

FORCES: TOTAL DIPLOMATIC••••••••••.• 

.Ar { Effective ; Charge •• 
my.... Non-Effective; Charge 

ToTALARMY •••...••.. 

N { Effective; Charge •• 
avy '·· • Non-Effective; Charge •• 

TOTALNAVY...•.•.•.••. 

TOTAL ORDNANCE • , , •.. 

TOTAL FORCES •• , , , , • , • , • , • , •• 

Bounties, &c., for Promoting Fisheries, Linen lllanufactures, &c. 
Public Works . . • • . . 
Payments out of the Revenue of Crown Lands, for Improvements & PublicServices 
Post Office; Charges of Collection and other Payments 
Qnarantine and ,varehousing Establishments .. 
llliscellaneous Services, not classed under t.ne foregoing heads 

TOTAL EXPENDITURE.•..•••..... 
SURPLUS •••••••••••••• 

1',[emoranduin: 
The Amount of <renninable Annuities, on 5th January, was 
In corresponding Perpetuities, as estimated by l\lr. Finlaison 

£ 

647,138 
869,191 

24,156,664 
4,224,427 

126,958----
28,mH,0-!9 

726,824 

411,8(10 
2U6,000 

33,3-15 
137,731 

407,328 

325,664 
75,()(Xl 

3!l0,837 
329,520 
289,827 

198,301 
94,620 
22,515 

3,829,803 
ll,643,380 

6,473,183 

2,616,829 
1,588,897 

4,205,726 

1,274,442 

___2_~17____ 
1,434,059 

£ 

1,516,329 
562,219 

2,078,.548 
159,304 
176,211 
47,637 

389,435 

2,85lt225 l 

29,234,8732 

1,596,8683 

1,010,1844 

315,4365 

12,112,9686 

15,683 
316,841 
327,458 
712,304 
111,563 

2,213,902 

50,819,3051 
2,075,993 8 

52,895,298 

4,220,817 
l,fl28,!55 

2,29'2,66'2
DIFFERENCE ....••.... [=====[:==== 

I In 18:l5, £2,947,!Ji2; in 183H, £2,9-13,400. 
a In 1835, £1,571,121; in 1836, £I,S27,475, 
s In 18:J.5, £284,907; in 18:Jfi, £3:;8,9fi4. 
7 ln 1:}:1,1;. :tct'.1.:.::.:rn,llG; ln 11nG. J..'-1~1,;~17.t;·~n. 

2 In 18.15, £22,494,827 ;· in 1836, £28,505,67j. 
4 Jn 1835, £82-2,427; in 1836, £1,0-2'2,751. 
6 In 18:i-!i, £12,00G,O:i7; in JB:lG, £11,657,487. 
H ]n ]H;).\ 4-'1,41P.~2H; in W;}l;, :t'117(1(,!~1;t 
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Year ended 
REVENUE. CHARGES OP COLLECTION. 5th January, 1837. 

CUSTOMS: 
Salaries and Allowances, including, in the year 18::16, 38,337!. 

repaid to Treasurers of Barbadoes and Grenada for Salaries 
defrayed from the Colonial Duties • 

Day Pay . 
Allowances for Special Services and Travelling Charges 
Tradesmen's Bills, Buil<liugs, and Repairs 
Rent, Taxes, and Tithes 
Lnw Charges 
Stationery, Priuting, Postage, &c. 

Other Payments - • • 


Exc1sE: 
Salaries and Allowances 
Day Pay 
Allowances for Special Services and Trnvelling Charges 
Tradesmen's Bills, Buildings, and Repairs 
Rent, Taxes and Tithes - 
Law Charges 
Statiouery, Printing, Postage, &e. 
Other Payments 

Total Customs and Excise 
PREVE:S-TIVE SERVICE : 

"\Vater Guard Customs: 
Salaries and Allowances 
Day Pay 
Allowances for Special Sen-ices and Travelling Charges 
Tradesmen's Bills, Buildiugs aud Repairs, Victualling and} 

Stores - • • • • • 
Rent, Taxes, and Tithes 
Other Payments 

Land Guard Customs: 

Salaries and Allowances 

Other Payments 


Harbour Vessels Customs : 

Salaries and Allowances 

Repairs, Victualling, and Stores 


Revenue Cruizers Customs : 

Salaries and Allowans,es 

Repairs, Victualling, and Stores 

Other Payments • • 


Revenue Cruizers Excise : 

Salaries and Allowances 

Repairs, Victualling and Storea. 

Other Payments 


Expenses attending the Revenue Police, Ireland 

Total Preventive Service 

£ £ 

444,458 

II2,63l 


9,946 

lG,337 

14,652 

6,815 


::10,637 

II,662 


---- 647,138 

736,58.j 
3,193 


26,739 

15,242 

16,138 

13,687 

30,018 

27,58!1 


---- 869,191 

1,516,3291 

00,207 
. 247,242 

:-1,1135 

22,246 

7,570 
5,!JM 

377,10.; 

17,8M 
1,57'1 

19,428 

2,464 
3,4U8 

41,483 

65,941 


1,853 

109,277 

2,614 

2,540 


150 

5,304 

45,173 

562,219• 

1 In 1835, this total was £1,534,186; and In 18.16, £1,563,042. 
• In 1835, this total was £579,679; and in l!l36, £576,641. 
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EXPENDITURE-continued. Year cndl,d 
5th January, 1837, 

STAMPS: £ £ 
Salaries nnd Allowances 65,366 
Poun.dage and Salary to Distributors 5-1,H!l 
Special Services nnd Travelling Charges 7,113 
Tradesmen's Bills, Buildings, and Repairs • 4,66! 
Rent, Taxes, and Tithes 585 
Law Charges 3,607 
Stationery, Printing, Postage, &c. Ia,187 
Other Payments • - • 10,72:J 

159,394 
TAXES: 

Salaries and Allowances 49,195 
Poundage 103,601 
Special Services and Travelling Charges 15,798 
Tradesmen's Bills, Buildings, and Repairs 1,113 
Rent, Taxes, and Tithes 103 
Law Charges 615 
Stationery, Printing, Postage, &c. 3,246 
Other Payments - 2,MO 

176,211 

Total Stamps :md Taxes 335,605 1 

OTHER ORDINARY Rxv1<:NUE: 
Woods, Forests, and Works: 

Salaries and Allowances 22,466 
Poundage 5,543 
Tradesmen's Bills 1,880 

29,889 
Salaries to '\Varders, Rangers, &c. - • - 5,062 
Ancient Pensions and Payments to Schools, including Pay-} 12,542ments transferred from Civil List· - 

17,604 

MISCELLANEOUS: 47,493 
Poundage 144 

Total 0th.er Ordinary Revenue and Miscellaneous 47,637• 

SuPERANNUATION or Retired Allowances, &c. viz. 
Customs - . • • • • 115 552 
Excise '97:847 
Stamps . 7,547 
Taxes 4,181 
'\Voods, Forests, and Works • 1,935 

227,062 
CoMPE:>:SATION Allowances for Offices Abolished, Reduced or Conso

lidated, or for loss of Fees, or Patent Offices Abolished: 
Customs · • • , • • • • 65,896 
Excise - 31,275 
Stamps 7,570 
Taxes 32,021 
"\Voods, Forests, and '\Vorks • 7,540 

144,302 

I In 1835, this total was £380,56-1; nnd in 1836, £369,081. 
2 In 1835, this total was £51,683; and in 1836, £46,233. 

144 
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Year endedEX PEND ITURE-continued. 
5th January, 1837, 

£ £ 
PENSIONS to Wounded 1\Ien, Widows and Children, and Allow

ances payable out of the late Charity Fund: 
5,712Customs 

12,359Excise 
18,071 

Total Superannuation, Compensation, and Pensions 389,435 1 

Total Revenue 2,851,225 2 

PUBLIC DEBT. 

24,156,664 
4,224,427 

Interest of the Permanent Debt 
Terminable Annuities 

126,958l\Ianagement 28,508,049 
726,824Interest on Exchequer Bills 

29,234,873 3 
Total Public Debt • 

CIVIL GOVERNMENT. 

Privy Purse of their 1\Iajcsties; Salaries of tl1e Household; Tradesmen's Bills • 411,800 
Allowances to the Junior Branches of the Royal Family, and to his ,Royal} 206,000Highness Leopold, Prince of Cobourg • • 
The Lord Lieutenant's Establi5hment: 

Salary to the Lord Lieutenant 20,000 
Establishment 13,345 

33,345 
Houses of Parliament: 

Speaker of the House of Commons' Salary 5,000 
Outfit - - - -  5,295 

Salaries; Officers two Houses of Parliament  - } 49,671
Expenses 

Printing; Houses of Parliament 74,810 

Fees on Turnpike Road Dills 2,955 


137,731
Civil Departments : 

Treasury 45,369 
Home Department 16,136 
Foreign ditto • 44,987 
Colonial ditto 18,052 
Privy Council Office and Iloartl of Trade 23,116 
Audit Office 42,117 
Exchequer and Pay Office; Civil Services 16,791 

National Debt Office - 12,000 

Exchequer Bill Office • 4,000 

Mint 13,753 

Office for the Registry of Slaves J,687 

State Paper Office, Record Office, Tower and Exchequer 3,819 

Office of West India Relief l,!J77 


,, Public ,vorks '. • 4,000 

,, Commissioners for Building Churches - 3,000 


Messengers attending First Lord of the Treasury and Court of} 
 2,537Exchequer - - • • • 

1 In 1835, this total wOB £401,861; and in 1836, £388,499. 
• In 1835, this total was £2,947,972; and in 1836, £2,943,400. 
a In 1835, this total was £28,494,827; and in 1836, £28,505,675, 
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EXPENDITURE-continued, 

Civil Departments-continued. 

Alien Office 

Board of Education, Ireland 

Vice Treasurer's Office, Record Branch, and Teller Exche-} 


quer • - • • • • • 
Chancellor of Exchequer's Secretary, Ireland 
Public Works, Ireland • • 
Clerk of the Council, Ireland 
Keeper of the State Papers, Ireland • 

,, Records, Ireland • 

Sir A. B. King's Compensation 

Office of· ,vorks, Ireland 

Chief and Under Secretary's Office, Dublin Castle 
Salaries under Irish Tithe Act 
Superannuation Allowances 
l\Iint of Scotland • 
First Fruits and Tenths, Ireland 
Expenses of Commissioners of ·west India Compensation 
Consolidated Pay Offices • • • • 

ANNUITIES and Pensions for Civil, Military and Judicial Services, 
granted by various Acts of Parliament: 

For Naval and Military Services 
Civil Services, including Superannuation Allowances 
Judicial Service • • • • 

To the Servants of their late Majesties King George III., and} 
Queens Charlotte and Caroline • 

Late Sign Manual Pensions, England 
Ditto ,, Scotlancl 
Ditto ,, Ireland 

Late 4! per Cent. Pensions 
On the Consolidated Fund, Ireland 

Payable out of the Gross Revenue under Acts of Parliament 

Pensions on the Civil List (5th class) 

Total Civil Government 

JUSTICE. 
England: Courts of Justice: 

Vice Chancellor 
Master of the Rolls 
Chief and Puisne Judges, King's Bench 

Common Pleas 
Exchequer 

Clerk of the Hanaper 
Insolvent Debtors' Court 
Compensation Allowances for Loss of Fees and Emoluments 
Inspectors General of Prisons 

Scotland : Paid out of the Gross Revenue for the J utlicial Es.ta-_} 
l,Jishments 

Ireland : Courts of Justice : 

Lord Chancellor 

Master of the Rolls 

Year ended 
5th January, 1837, 

£ £ 
1,961 


652 


6,811 

998 

4,000 


905 

446 

446 


2,500 

2,200 


22,4()9 

14 


38,300 

GilO 

50 

40,:1!)6 

31,159 . 


407,328 

37,623 

60,938 

82,532 


18,786 

27,643 

10,791 

21,882 

10,079 

35,958 


306,232 
19,432 

325,664 
75,000 

l,596,IJ681 

ff,000 

3,707 


28,500 

29,500 

27,243 


4,000 

13,000 

52,569 

4,430 

168,949 

83,776 

8,804 

3,969 


1 In 1835, this total was£ 1,571,121; and in 1836, £1,627,475. 
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Year ended 
EXPENDITURE-continued. 5th January, 1837, 

Ireland: Courts of .Tustice-continued: £ 
Masters in Ordinary and others, Court of Chancery 
Judges of the Court of King's Bench 

Common Pleas -

• 16,240 
28,107 
25,287 

Exchequer 
Judge of the Prerogati,·e Court 

Admiralty 
Clerk of the Court of Errors -

32,582 
3,000 

500 
277 

Commissioners of the Court of Appeals 
Insolvent Debtors' Court 

2,215 
8,IGl 

Taxing Officers 
Registrars to the Judges 
.Tuclges attending adjourned Assizes 
Lodging-Money to J udgcs 

2,415 
5,077 

185 
I,2!l3 

---

England: Police and Criminal Prosecutions·: 
Eight Police Offices 54,500 
Metropolitan Police Gl,57G 
Mint Prosecutions 8,000 
Law Charges - JI,000 
Sheriffs' Convictions IO,G83 

Scotland : Criminal Prosecutions - 21,000 

Ireland : Barristers of Counties 15,289 
Criminal ProRecutions 70,167 
Police and ,vatch of Dublin 17,000 
Constabulary Police - H0,305 

England : Correction: 
Convicts at Home and Abroad 58,150 
Bills drawn from New South ,Vales - 100,000 
Penitentiary House 12,683 
Criminal Lunatics 5,904 
Commissioners to prevent Traffic in Slaves 20,050 
Bills drawn on account of Captured Negroes 17,GGl 

Ireland: Officers of Prisons 4,034 
Expense of removing Convicts 2,071 
Salary of Process Servers 8,200 
Transportation of Felons 7,249 

Scotland : Salaries to Sheriffs, and other Expenses 53,825 

TotafJustice 

DIPLOMATIC. 
Salaries: Ministers at Foreign Courts 143,348 

Pensions - • , 54,953 

Consuls-General and Coqsuls' Salaries 83,328 
Ditto - - Pensions . II,292 

Disbursements, Outfit, and Equipage 

Total Diplomatic • 

I In 18.'35, this total was £822,427; nnd in 18.'lG, £1,022,751, 
2 In 1835, this total was £284,907; and in 1836,£358,96-l. 

£ 

138,112 

3H0,837 

329,520 

289,827 

I,010,184 1 

198,301 

94,620 
22,515 

315,4362 
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Year ended 
EXPENDITURE-continued. 5th January, 1837, 

£ £ 
FORCES. 

Number of 1\Ien •Army-Effective { (80,557)
Charge • 3,829,803 

Non-effective {Number of Men (87,122)
Charge • 2,643,380 

6,473,183 
Number of 1\Ien - (29,076)Navy-Effective {• Charge - 2,616,829 

Non-effective {Number of Men • (30,704)
Charge • 1,588,897 

4,205,726 
Number of Men • (12,445)Orduance-Effective - {Charge • .1,274,442 

Number of Men • (2,415)
Non-effective {Charge • 159,617 

1,434,059 

Total Forces 12,112,9681 

· BOUNTIES, &c. 

For promoting the Linen Manufactures,. Fisheries, &.c. 

Salaries, &c,, White Herring Fishery-Board 11,000 
For Building Piers and Quays, and for Repairs of Boats of Poor} • 

Fishermen • • • • • • 4,683 
15,683

Total Bounties 
15,683· 

PUBLIC WORKS. 

Commissioners of Highland Roads and Bridges; paid out of the} 5,000Gross Revenue • • • • • 
Erecting Courts of Justice in Scotland ditto 7,235 

12,235
The Annuity for building Barracks in the Regent's Park 5,400 
For the erection of Revenue Buildings, Liverpool • 20,606 
For constructing Roads, Harbours, and Piers, Ireland 5,922 

31,928
PuLlic Buildings • 63,921 
Port Patrick Harbour 12,226 
Holyhead and Howth Roads 6,455 
Pier, Hobb's Point 1,862 
Windsor Castle and Buckingham Palace • 4,914 
Judges' Chambers • • • 4,000 
Temporary Accommodation, Two Houses of Parliament 7,500 
Whitehall Chapel • • • • • 2,998 
Houses of Parliament and other Public Buildings • 7,976 
Lighthouses, Bahama Straits • • • 9,000 
British Museum • 11,500 

l In 18.15, this total was £12,066,057; and in 1836, £11,657,487, 
2 In 1835, this total was £13,345; and in 1836, £14,539. 

YOL. II. 7 
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EXPENDITURE-continued, 

Public 1,Vorks-continued: 
1,Vestminster Hall 
Erection of School-houses 
Canal Communication in Canada 
Rideau Canal 
National Gallery • 
Restoring Penitentiary 

Year ended 
5th January, 1837. 

£ £ 

4,500 

l!J,3G8 

34,511 

28,000 

23,000 

3,424 


Kingsto\\11 Harbour • 9,750 
~45,155 

Dunmore Harbour 2,473 
Board of Works (Civil Buildings, Ireland) 15,300 

27,523 

Total Public Works 

p AYMENTS OUT OF THE REVENUE OF CROWN LANDS, 

For Improvements, and various Public Services, &c, 

For Lands and Buildings, purchased, &c. • 
For repairing and maintaining Buildings, ·walls, Fences and} 

Roads, and for making Inclosurcs and Plantations in the Royal 
Forests and Parks • - • • • 

Repayment of Principal and Interest on Sums advanced by the} 
Equitable Assurance Company, and the Commissioners of 
Public Works • - - • • • 

Works at the King's Palace, St. James's 
Contributions towards the Expense of forming Roads in the coun-} 

ties of Cork and Kerry - • • • • 

3IG,841 1 

27,044 

91,948 

188,859 

18,2Gl 

750 

ll8,9!l2 

207,870
Auditors, Treasury, Parliamentary and Navy Office Fees - 59G 

Total Payments out of the Revenue of Crown Lands 327,4582 

POST-OFFICE. 

Charges of Collection and other Payments. 

Salaries and Allowances 
Allowances for Special Services and Travelling Charges 
Tradesmen's Bills, Buildings and Repairs • • 
Rent, Taxes, and Tithes 
Law Charges 
Stationery, Printing, and Postage 
Other Payments - • 

Superannuation Allowances 

• 249,554 
10,739 
I0,879 
4,255 
9,899 
3,811 
3,824 

292,9Gl 
14,927 

Allowances for Offices abolished, and Compensation to Officers for} 
Loss of Fees - • • • • • ll,70G 

Allowances to. 1,Vounded Men, and ·widows of Seamen, in the} 
Packet Service • • - • 841 

27,474 

1 In 1835, this total was £340,596; and in 18.'!6, £280,600. 
2 In 1835, this total was £274,152; and in 1836, £382,491. 
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EXPENDITURE-continued. 

Post-Office-continued: 
Conveyance of Mails, Transit Postage, and payment for Ship Letters 
Packet Establishment 

Commissioners for repairing Roads between London and Holyhead 

Total Post-Office 

QUARANTINE AND WAREHOUSING 
ESTABLISHMENTS. 

Salaries and Allowances 
Day-pay to Lockers 
Rent, Taxes, &c•. 
Other Payments 

Total Quarantine and ,varehousing Establishments 

MISCELLANEOUS, 

Classed under the following Heads: 

COLONIAL CHARGES. 

The Expense of the Ecclesiastical Establishment in the ,vest} 
Indies - - • • • • • 

The Agents for Colonies, Relic£ of Trinidad, St. Lucia, Dominica,} 
and British Guiana - • • • • 

Civil Establishment: Bahamas 
Bermuda 
Prince Edward's Island 
Newfoundland 
Nova Scotia 
Heligoland 

Civil and :Military Establishments, St. Helena 
Clergy, North America 
Indian Department, Upper and Lower Canada 
Salaries of Governors and others, ,vest Indies 
Settlements ·western Africa 

Australia 
Education Slave Population in the Colonies 
Emigration Agents 
Stipendiary l\Iagistrates, ,vest Indies 

AJ.LOWANCES, GRATUITIES AND REMUNERATION FOR 

SERVICES AND FOR LOSSES, 

Payment of the Difference of Trinity Light Pilotage and Scavage} 
dues, between British and Foreign Vessels • 

Treasurers of Counties for Corn Returns 
Expenses of Officers connected with the Acts of Navigation, and for} 

keeping the Accounts of Trade and Navigation of the Empire 
Allowance of 2/. lOs. per cent. on Navy Payments • 

' . 
1 In 1835, this total was £702,692; and in 1836, £()86,141. 
2 In 1835, this total was £110,059; and in IU36, £113,989. 

7-2 

Year ended 
5th January, 1837. 

£ £ 

264,073 
119,357 

20,300 

44,000 

1,000 
2,512 
1,020 
3,679 

750 
900 

23,900 
8,529 
6,451 

19,667 
12,000 
21,045 
40,000 

I,718 
49,469 

26,977 

6,279 

7,940 

IO 

384,330 
7,539 

712,3041 

55,444 
17,534 
32,042 

6,543 

Ill,563~ 

251,840 
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Year ended 
5th January, 1837,EXPENDITURE-continued. 

Allowances, Gratuities and Remuneration for Services and for £ £ 
Losses-continued: 

Mar'luis of Camden, being the estimated Amount of Exchequer} 
Fees due to his Lordship, per Act 4 ,vrn. 4, c. 15, and which 17,422
is repaid by him as a voluntary Contribution to the State, per 
Act 59 Geo. 3, c. 43 • • • • • 

Danish Claims !JG,442 
Compensation to ,veighmastcrs of Butter for tleficiency of Fees 4,025 
Non-conforming Seceding Ministers, Ireland 25,527 
Augmentation of Stipends to Clergy, Scotland • • W,578 
Remuneration to sundry Persons for Losses sustained by the Fire} 4,140 

at the Custom House Docks • • • • • 

Salaries and Allowances to sundry Persons fomierly charged on} 
 793

the Civil List, Ireland • • • • • • 

Salary of Harbour l\Iaster; Kingstown Harbour • • 162 

Allowances to sundry Persons, as set forth in the Act 41 Geo, 3, 1 
 4,763c. 32 • • • • • • • • r 

Sundry small Fees and Salaries formerly charged on the 7th Class } 
 41!)

of the Civil List - • • • • • 
Salaries formerly charged on the Hereditary Revenue, Scotlaml 6,821 

218,2!)8 

EXPENSES FOR SPECL\L AND TEMPORARY 01l.JECTS, 

Commissioners and Trustees of Fisheries for improving Fisheries1 2,000and Manufactures • • • • • • f 

Clerk and Treasurer to the Metropolitan Commissioners in Lunacy 1,732 

Expenses of Record Commissioners • • • .. 19,820 

Expenses under and connected with the Acts relating to :Municipal} 
 28,948Corporations in England, Scotland and Ireland • • 

Expenses of Clerks of the Peace for carrying into effect the Irish 1 


Reform Act • • • • • • f 

Revising Barristers appointed in revising Lists of Voters under} 


44,704the Reform Act for England and Wales • • • 
Commissioners for inquiring into Religious Instruction, Ireland 36,800 


Municipal Corporations • 5,150 

Charities 24,325 

Criminal Law 5,852 

County Rates 2,851 

Religious Worship, Scotland 3,600 

Municipal Corporations, Ireland 1,150 


Forming Tables of Parishes, and ascertaining their Boundaries 6,000 

Inspectors and Superintendents of Factories • • • 7,089 

Townland Survey in Ireland • 14,000 

Compensation to Deputy Barristers for registering Voters, Ireland 315 


209,443 

FoR PUllLIC CIIARIT.ABLE INSTITUTIONS, 

Expense of the Establishment for the Administration of the Poor} 
52,934Laws • • • • • • • • 


Refuge for the Destitute 
 3,000
Hospital for Incurables • Ireland 500 

Foundling Hospital • ditto 17,000

House of Industry ditto 15,000

Hibernian Marine Society ditto 150 

Female Orphan House • ditto 
 1,000,vestmorland Lock Hospital ditto 2,500 

Lying-in Hospital • 1,000 
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EXPEN"D ITURE-continited. 

For Public Chnritablc Institutions-continued: 
Dr. Stephens's Hospital 
Board of Charitable Ilequcsts 
County Infirmaries 
Charitable and other Allowances (4th Class Civil List) 
Greenwich Hospital 
Vaccine Establishment 
}'ewr Hospital, Ireland 
Polish Exiles 
Toulonese and Corsican Emigrants 
Protestant Dissenting l\Iinisters, Poor French Refugee Clergy} 

and Laity, and Poor of St. l\Iartin's-in-the-fields  0 

EDUCATION, SCIENCE AND ART, 

British Museum 

Egyptian Antiquities 
Purchases for the Ilritish l\Iuscum 

Steam Navigation to India 

Salaries to certain Professors at Oxford and Cambridge 

Royal Dublin Society - • - • 

,, Hibernian Academy 

,, Irish Academy • 


· Ilclfast Acarlemy • 
Roman Catholic College • 
To enable the Lord Lieutenant of Ireland to issue l\Ioney for the} 

Advancement of Education in Ireland - - 
Universities in Scotland 

Inspectors of Anatomy, Great Ilritain 


Ditto • Ireland 
Towards defraying the Expense of the Establishment of the Royal} 

Irish Academy - - - - - • 

OTHER l\I1SCELLANEOUS Cu.tRGES OF A PERMANENT 
NATURE, 

Home Secret Service, ( 4th Class Civil List) 
Foreign Secret Service • - 
Secret Service, Ireland 
Fortification Payments, paid out of the Excise, Ireland 
Annuity and Charges of l\fanagcmcnt to the Equivalent Company 
Civil Government, Isle of l\Ian 
South Sea Company, deficiency of Profits 
Interest and Sinking Fund on Russian-Dutch Loan 
Chargl·s formerly paid out of the County Rates • 
Gold and Silver Coina"e 
Civil Contingencies " 
Law and other Charges, Scotland 
Stationery for Public Departments 
Printing Proclamations in Ireland 
Militia paid out of the Revenue of Taxes, Scotland 

Yenr ended 
5th January, 1837, 

£ 
1,500 

700 
:l,415 

1:i,200 
20,000 

1,850 
3,800 

10,450 
10,500 

3,03G 

2G,423 
ll7ll 

!J,224 
5,726 
2,006 
5,300 

300 
:100 
875 

8,lJ2ll 

43,250 

G,23!) 
87'1 
826 

4G 

10,000 
29,650 
Hl,500 

742 
10,tiOO 
4,777 
ll,725 

l0:l,72G 
69,000 

ll,600 
:-17,049 

:-1,029 
!)5,731 

6,124 
142 

£ 

162,435 

111,rn.; 

403,205 

OTHER l\f1SCELLANEOUS CHARGES OF A CASUAL AND 

TEMPORARY NATURE. 

Chamberlain of the City of London, Produce of Tonnage Duty,} 
per Act 4 & 5 Will, 4, c, 32 • • 0 0 

rn,077 
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Year ended 
EXPENDITURE-continued. 5th January, 18:n. 

Other l\Iiscellaneous Charges 0£ a Casual and Temporary £ 
Nature-continued: 

l\loney paid to the Bank 0£ England beyond tho Sum received on 1 70,002Account of Unclaimed Dividends. • - - f 
Bank of England, for Loss sustained by conversion 0£ Coin into} 38,280

Bullion - - - • • • • 
Various small l\Iiscellancous Payments by Revenue Departments • 25 
Expenses of Revising Barristers appointed under l\lunicipal Cor-} 

poration Act - · - - - - 3,750 

ABOLITION OF SLAVERY, 

Interest due to Claimants under the Slavery Compensation Acts} G77,825up to the Time when the Awards were made • 
Bank of England, for receiving Subscription to ·west India Loan - '7,500 
Bounty on Slaves 20,838 

Total 

The Grand Total of the foregoing Expenditure was:
In 1835 £4!),223,116 
In 1836 £48,787,G39 
In 1837 - £50,819,305 

1 In 1835, this total was £J,5D4,!l6I; and in 18.'l6, £!,ID4,031. 

£ 

131,233 

715,lG3 
• 2,2ta,H02 1 
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CHAPTER VII. 

The same Subject co11tin1ted. 

BuT this force of the prerogative of the commons, DE LoL111E, 

and the facility With Which it may be exerted, however The commons 

necessary for the first establishment of the constitu- ~~~ifi~s;;.~~t~; 

tion, might prove too considerable at present, when it the constitution. 

is requisite only to support it. There might be the 
danger, that, if the parliament should ever exert their 
privilege to its full extent, the prince, reduced .to 
despair, might resort to fatal extremities; or that the 
constitution, which subsists only Ly virtue of its equili
brium, might, in the encl, be subverted. 

Indeed, this is a case which the prudence of parlia
ment has foreseen. They have, in this respect, imposed 
laws upon themselves: and, without touching the pre
rogative itself, they have moderated the exercise of it. 
A custom has for a long time prevailed, at the begin- 10ar1yrevenue 

. f . l • t} k' l f fl . f granted to tho mng O every reign, anc lll le ·me O over owmg O . crown. 


affection which takes place between a king and his 

first parliament, to grant the king a revenue for his 

life; a provision which, with respect to the great 


\ exertions of his power, does not abridge the i11fluence 
<>f the commons, but yet puts him in a condition to 
support the dignity of the crown, and affords him, who 
is the first magistrate in the nation, that independence 
which the laws ensure also to those magistrates who 
are pa:i'ticularly intrusted with the adminstration of 
justice*. 

• The twelve judges 1, Their commissions, which in former times were 

often given them durante bene placito, now must always "be made quamdiu 

se bene gesserint, and their salaries ascertained; but, upon an address of 


1 Vide Note (1), p. 595. 
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This conduct of the parliament provides an ad
mirable remedy for the accidental disorders of the 
state. For though, by the wise distribution of the 
powers of government, great usurpations are become 
in a manner impracticable, nevertheless it is impos
sible but that, in consequence of the continual (though 
silent) efforts of the executive power to extend itself, 
abuses will at length slide in. But here the powers, 
wisely kept in reserve by the parliament, afford the 
means of remedying them. At the end of each reign, 
the civil list, and consequently that kind of inde
pendence which it procured, are at an end. The 
successor finds a throne, a sceptre, and a crown; but 
he finds neither power, nor even dignity; and before 
a real possession of all these things be given him, the 
parliament have it in their power to take a thorough 
review of the state, as well as correct the several 
abuses that may have crept in during the preceding 
reign; and thus the constitution may be brought back 
to its first principles". 

England, therefore, by this mea11, enjoys one very 
great advantage,-one that all free states have sought 
to procure for themselYes; I mean that of a periodical 
reformation. But the expedients which legislators 
have contrived for this purpose in other countries, 
have always, when attempted to be carried into prac/, 
tice, been found to be productive of very disadvan~ 

both Houses, it may be lawful to remove them."-Stat. 13 ,vmiam III. 
c. 2, In the first year of the reign of George III. it was moreover enacted, 
that the commissions of the judges should continue in force notwith
standing the demise of the king'; which has prevented their being 
dependant, with regard to tl1eir continuation in office, on the heir-apparent•, 

• During the arbitrary periods of our I1istory, a judge was liable to be 
capriciously deprived of bis seat, although bis title to office was by the 
patent stated to be" quamdiu se bene gesseriut. "-(\Vhitlocke, 16. :May's 
Hist. 17, 1 llut. l\Iem. 132. Vide ante, 477,) ' 

8 Yide Note (2), p. 575, ' 
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tageous consequences. Those laws which were made 
in Rome, to restore that equality which is the essence 
of a democratical government, were always found im
practicable : the attempt alone endangered the over
throw of the republic; and the expedient which tho 
Florentines called ri'pigliar il stato, proved nowise 
happier in its consequences. This was because all 
those different remedies were destroyed beforehand, 
by the very evils they were meant to cure; and the 
greater the abuses were, the more impossible it was to 
correct them. · 

fiut the mean Of reformation Which the parliament 
·t If • th

0 f Eng an l d I1as ta1(011 care tO reserve tO l Se , lS e 
more effectual, as it goes less directly to its end. It 
does not oppose the usurpations of prerogative, as it 
were, in front : it does not encounter it in the middle 
of its career, and in the fullest flight of its exertion: 
but it goes in search of it to its source, and to the 
principle of its a~tion. It does not endeavour forcibly 
to overthrow it; it only enervates its springs. 

\Vhat increases still more the mildness of the 
operation, is, that it is only to be applied to the 
usurpations themselves, and passes by what would be 
far more formidable to encounter, the obstinacy and 
pride of the usurpers. 

'~ Everything is transacted with a new sovereign, who, 
fill then, has had no share in public affairs, and has 

- taken no step which he may conceive himself bound 
in honour to support. In fine, they do not wrest from 
him what the good of the state requires he should give 
up : he himself makes the sacrifice. · 

The truth of all these observations is remarkably 
confirmed. by the events that followed the reign of the 
last two Henries •. Every barrier that protected the 

DE LotME, 
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• Vide ante, 152-207. 



594 	 LIMITATIONS ON Liloox. I. 

DE LoLm,. 	 people against the incursions of power_ had been broken 
through. The parliament, in their terror, had even 
enacted that proclamations, that is, the will of the 

Proclamations of king, should have the force of laws*; the constitution 
Henry VIII. had d ll d y } fi ,
theforceoflaws. 	 seeme rea y un one. et, on t le rst opportumty 

afforded by a new reign, liberty began again to make 
its appearancet. And when the nation, at length 
recovered from its long supineness, had, at the acces
sion of Charles I. 5, another opportunity of a change of 

1 

Annihilation of Sovereign, that enOrlllOUS mass Of abuses, Which had 
nbuscs. l l fibeen accumulating, or gaining strengt 1, c uring ve 

successive reigns, was removed, and the ancient laws 
were restored. 

To which add, that this second reformation, which 
was so extensive in its effects, and might be called a 
new creation of the constitution, was accomplished 
without producing the least convulsion. Charles I., 
in the same manner as Edward VI. 7, (or his uncle, the 
regent duke of Somerset) had done in former times, 
assented to every regulation that was passed ; and 
whatever reluctance he might at first manifest, yet the 

The Petition of act, called tlie Petition ef Ri'glit (as well as the bill 
Right. which afterwards completed the work) received the 

royal sanction without bloodshed 7• 

It is true, great misfortunes followed 8 ; but they 
were the effects of particular circumstances. The., 
nature and extent of regal authority not having beer 
accurately defined during the time which preceded the 
reigns of the Tudors, the exorbitant power of the 

* Stat. 31 Henry VIII. chap. 8. 
t The laws concerning treason, passed under llenry VIII., which Judge 

Blackstone calls " an amazing heap of wild and new-fangled treasons," 
were, together with the statute just mentioned, repealed in the beginning of 
the reign of Edward VI. 

5 Vide ante, 366, et seq. • Ibid. 208-252.
7 Ibid. 377, 3!l3. " Ibid, 3!l5-4I7. 
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princes of that house had gradually introduced political 
prejudices, of even an extravagant kind: those pre
judices, having had a hundred and fifty years to take 
root, could not be shaken off but by a kind of general 
convulsion; the agitation continued after the action, 
and was carri~d to excess by the religious quarrels that 
arose at that time. 

(1.) By Stat. 1 ·William IV. c. 70, the number of jmlges 
was increaseu to fifteen, one acluitional puisne judge being 
appointed to the courts of King's Bench, Common Pleas, and 
Exchequer, who are to "sit by rotation in each term, or 
otherwise, as they shall agree. amongst themselves, so that no 
greater number than three puisne judges shall sit at the same 
time in Ba,nc for the transaction of the business in term, 
unless in the absence of the chief." 

(2.) Upon the accession of Queen Victoria those hereditary 
revenues of the crown, which had been transferred to the 
public by her majesty's immediate predecessor, were, by royal 
command, placed unreservedly at the disposal of parliament 1 

• 

1 The revenues which accrue from the duchies of Cornwall and Lan
caster, although held by the crown as public property, for the benefit of 

, \ the state, and as a parcel of the national possessions, were not surrendered 
·\ to parliament, and their annual amount is, by the public, unknown; but 
';·, Lord Brougham, in the House of Lords, Dec. 20, 1837, thus expressed 
I~: himself. 

· " There are, belonging to the duchy, between thirty and forty manors in 
· '·-the county of Cornwall, ten having been sold to redeem the land tax upon 

.I , ~he whole estates. There is, beside the manorial rights, a considerable 
, f ,extent of demesne land ; and independent of all surface property, there 
,- are very extensive and valuable mineral rights all over the county. This 
!Iii_~ is exclusive of the possessions of the duchy, which are most valuable, in 

many of the other counties-Devon, Dorset, Somerset, Surrey, Norfolk, 
llerts, and as far a.<:1 Lincolnshire. There may be, in all, upwards of a 
hundred parcels ofproperty of various kinds, manorial, and demesne, beside 
the miner al rights. . 

"The property to which I have adverted, is let upon lease, for lives and 
for terms of years, and in either case upon a moderate rent, sometimes 
raised, indeeti:, but with large fines upon renewal. For the twenty-five 
years between l 783, the late duke's majority, and 1808, the average rents 
were from 3000!. to 4000!., the average fines from 50001. to 60001. a year; 
but these were years of comparatively small receipt, During the minority 
there had been received considerably more than 10,0001. a year, for about 
225,000!. was paid out of the net revenues for the Prince of Wales' 
expenses, and it was never pretended that this was anything like the net 
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Political preju
dices introduced 
undor tho 
Tudors. 

NOTES, 

NUMBER OF THE 

JUDGES 

INCREASED. 

IIEREDITARY 

REVF.NUESOF 

THE CM\\"N 

TRANSFERRED 

TO THE PUBLIC, 

BY VICTORIA. 



NOTES. 

Grant of 38.5,000l, 
to Queen Yic· 
toria for the 
support of her 
household. 
Stat. 1 Yictoria, 
c. 2. 

596 LIMITATIONS ON (BooK I. 

In consequence of which, Stat. 1 Victoria, c. 2, was enacted, 
and for carrying its provisions into effect, Stat. 1 George III. c. 
1; 22 George III. c. 82; 25 George III. c. 61; 27 George III. 
c. 13; 33 George III. (I.); 56 George III. c. 46; 59 George 
III. c. 22; 1 George IV. c. 1; 1 & 2 George IV. c. 31; 
ll Georae IV.and 1 "William IV. c. 51; 1 ,villiam lV. 
c. 25, a~d all other statutes, relati,·e to the levying an<l 
collecting the payment, or keeping separate accounts of 
the hereditary revenues, &c. were made applicable and re
enacted. 

In lieu of the royal hereditary revenues, the clear yearly 
sum bf 385,000l. is to be paid out of the Consolidated Fund to 

profit upon tl1e whole estates. Between 1808 and 1813, there were received 
in fines only, no less than 129,000l. in the space of five years. For a 
renewal of the lease of that valuable, but small piece of ground, called 
Prince's Meadow, which adjoins Waterloo Bridge, on the Surrey side, no 
less a sum than 55,000/. was taken ; and for a renewal lease to the corpo
ration, of the ground called Sutton l'ool, at l'lymouth, a sum of 12,0001. 
The term of years in each case was ninety-nine, but there was a rent 
reserved of 4000!. in the one, and 1000/. in the other, both to commence in 
1841; so that whatever may be the unknown amount of the present duchy 
income, we know that in three or four years it must, on these two parcels 
of the estates, be increased 5000!. a year. But let us consider the fines; 
on these two parcels they amounted to 67,000l., leaving of the whole sum 
of 12!),000/. received, 62,0001., raised by fines upon the other leases rer;cwcd 
during these five years. 

"Now these other leases were not for years, but for lives, all of which 
will drop in about three years. They are all comprisecl in four leases of 
valuable mineral rights, which will enable the crown to raise almost imme
diately, a sum of at least what was paid at the last renewal, namely, 
G2,000l. But the crown will inevitably be enabled to gain a very great deal 
more; for since 1810, the value of mining property has greatly increased j
from tlie improvements in machinery, in the ~cientific knowledge and 
mechanical skill brought to bear upon the management of all underground 
property, and also from the general accumulation of capital. It would, · 
therefore, by no means be too sanguine, or too hold a calculation, to esti-. ' 
mate the sum of money which the crown, that is, the reigning sovereign_;, 
may immediately after tl1e civil list is settled, obtain upon these four kasc!>i.-
at 80,000l., 90,000/., or even 100,000l. I have conferred with persons to 
whom the subject is familiar, persons themselves largely engaged in mining 
pursuits, and I will venture to affirm, that I speak within the mark very 
considerably, when I put the least sum which can be expected to accrue 
from this source, at 80,000/." 

There are no restrictions in [Stat. 1 Yictoria, c. 2) "from adding near 
400,000l. to the ~xed royal income, or by any pledge given upon passing it, 
or ~y any pronuse m_ade here or elsewhere, or by any statement, or inti
mation, or by any hmt or understanding; none of them are in any way 
b~1md to ~aye !he duchy. r~venues providently and honestly managed 
without antic1pat10n; the numster of the day may help the sovereign of the 
day to such fi~es as will i!npoverish _th~ duchy for half a century to come, 
and no one will have a. nght to say 1t 1s against the faith of any treaty, in 
breach of any contract, m contravention of any understanding whatever. , 
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the support of her majesty's household and of the honour and NOTES. 

dignity of tho crown, and which is divided into six classes:

First Class. ; For her majesty's privy purse , £ G0,000 
Second Class. Salaries of her majesty's household and retired 

allowances 131,260 

Third Class. Expenses of her majesty's household 172,500 

Fourth Class. Royal bounty, alms, and special services 13,200 

Fifth Class. Pensions to the extent of, per annum 1,200 

Sixth Class. Unappropriated monies 8,040 


£385,000 

"\Vith respect to the grant of pensions, up to the time when The grant or 

tho Act 22 George III. c. 82, commonly called Mr. Burke's pensions. 

Act, was passed, pensions were granted without any limit and 
without any control. In that act it was provided, that the 
amount granted on the English Civil List should be reduced 
gradually to 95,000l. by no larger a sum than 600!. a year 

" The four mineral leases to which I have alluded as worth 80,0001. or 

100,0001. for converting future revenue into ready money, are not by any 

means all: there are other sources of as abundant supply to the royal 

purse. For instance, there is the Kennington estate in the neighbourhood 

of this House ; it is duchy property, and the lease has actually expired. 


" The fine for renewal was, I know, some years ago assessed at I 00,0001., 

but the lessee declined to renew-that he would have given 80,0001. or 

!J0,000/. there cannot be the least question ;-but I make no kind of doubt 

that the duchy officers were well advised respecting the value, and that the 

full 100,0001. will, if wished for, be obtained. Upon these five parcels of 

property then, now and during the next two or three years, a sum of near 

200,0001. may be obtained for the sovereign, if the course hitherto pursued 


\ shall be persisted in, and the reigning prince be advised to enrich himself 
i at the expense of the duchy. . 
: "No provision upon this branch of the revenue is made [by Stat. 1, 

··. ,Victoria, c. 2 ;] nor any information at all given to us upon the subject. 
,Nothing, however, can be more clear, than that the present arrangement 
hhouldnot only be made with a full knowledge of that subject, but that the 
hITangement should comprehend the settlement of the duchies on a right 
footing, by the transfer of Cornwall as well as Lancaster to the public, and 
the placing their administration under the ordinary departments of the 
public service, making fair compensation to the crown or the duke for the 
surrender. ,vhat do your lordships think is the charge of managing these 
duchies as their affairs are now administered? Of Laneaster I am not able 
to forn1 so accurate an estimate; but I know that the gross revenues of 
Cornwall for the years from 1810 to l8l!J inclusive, amounted to 333,000l. : 
and what think you was the net revenue, for the proportion of the net to the 
gross is the test of good management? Why, only 228,0001. :-so that one 
pound in every three was taken, absorbed, for the cost of collecting and 
managing the whole. Match me that if you can, in the worst managed 
estate in any part of the United Kingdom! Show me the man who submit.~ 
to one pound being retained in the country, or lost by the way, for every 
two that are paid into his account at the banker's ! Another striking 
instance of mismanagement is afforded by the encroachments which are 
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being granted in pensions not exceeding 3001. each in any one 
year, till such reduction was effected. In Scotland, the same 
principle was applied by 50 George III. c. 3; and the amount ' 
of the pensions was to be reduced to 25,000l., no more than · 
8001. to be granted in any one year, till such reduction was 
effected. In Ireland, the same principle was not applied till 
1793, when by 33 George III. c. 34, in the Irish Statutes, the 
pensions on the Civil List in Ireland were limited to 80,0001., 
1,2001. only being allowed to be grantecl till such reduction 
was effected; and again they were further limited by 1 George 
IV. c. 1, to 50,000l. Thus making at the close of the reign 
George IV. for the whole United Kingdom, the sum of 
170,000l. divided into three lists, as the sum to which the 
pensions were ultimately to be reduced. 

A further restriction was placed on grants of pensions by 
the following resolution of the commons, on February 18, 
1834 :-" That it is the bounden duty of the responsible 
advisers of the crown to recommend to his majesty, for grants 
of pensions on the Civil List, such persons only as have just 
claims on the royal beneficence, or who by their personal 
services to the crown, by tho performance of duties to the 
public, or by their useful discoveries in science and atta;nments 
in literature and the arts, have merited the gracious conside
ration of their sovereign and the gratitude of their country." 

The 1 Victoria, c. 2, s. 5, after reciting that it was expe
dient that provision should be made by law for carrying into 
full effect such resolution, and for giving an assurance to 
parliament that the responsible advisers of the crown have 
acted in conformity therewith; enacted, "that the pensiont· 
which may hereafter be charged upon the Civil List revenues; 
shall be granted to such persons only as haYe just claims 01; 
the royal beneficence, or who by their personal services to the 
crown, by the performance of duties to the public, or by their 

made everywhere upon the duchy domains. "\Vhat think you of au estate 
of five and forty acres, having, within the period of two or three genera
tions, extended to two hundred of good arable land, without any miracle, 
or any fresh grant, without any gain from the sea by embanlanent, or the 
deposit of any alluvial soil? The extension was effected by the address 
and industry of one party, the proprietors, and the carelessness of the other 
party, the duchy authorities. ·when asked by one who recollected the old 
bounds of the farm, how all this increase had been effected, the party now 
in quiet possession of the extended domain, answered innocently enough, in 
his Cornish dialect, that it was all owing to his grandfather being a careful 
man, and good at hedging by candle light." 
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useful discoveries in science and attainments in· literature and 
the arts, have merited the gracious consideration of their 
sovereign and the gratitude of their country; and that a list 
of all such pensions granted in each year ending the twentieth 
day of June shall be laid before parliament within thirty days 
after the said twentieth day of June in each year, if parliament 
shall be then sitting, but if parliament shall not be then 
sitting, then within thirty clays after the next meeting of 
parliament." 

NOTES, 
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CHAPTER VIII. 

New Restrictions. 

THE commons, however, have not entirely relied on _D_E_L_oL_11_rn_. 

the advantages of the great prerogative with which the 
constitution has intrustetl them. 

Though this prerogative is, in a manner, out of 
danger of an immediate attack, they have nevertheless 
shown at all times the greatest jealousy on its account. 
They never suffer, as we have observed before, a money Money-bills 

must originate 
bill to begin anywhere but with themselves; and any with the com

mons, and no alteration that may be made in it in the other house, alteration per
mitted in theit, is sure to be rejected 1 If the commons had not most details,• 

- .strictly reserved to themselves the exercise of a pre
rogative on which their very existence , depends, the 
whole might at length have sliclden into that other 
body, which they might have suffered to share in it 
equally with them. If any other persons, besides the 
representatives of the people, had a right to make an 
offer of the produce of the labour of the people, the 
executive, power would soon have forgotten that it 
only exists for the advantage of the public*. 

* As the crown has the undisputed prerogative of assenting to, and dis• 

senting from, what bills it thinks proper, as well as of convening, pro• 


1 Vide ante, 97-100, 119, 135-137, 288. 
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Besides, though this prerogative has of itself, we 
may say, an irresistible efficiency, the parliament has 
neglected nothing that may increase it, or at least the 
facility of its exercise; and though they have allowed 
the general prerogatives of the sovereign to remain 
undisputed, they have in several cases endeavomed to 
restrain the use he might make of them, by entering 
with him into divers express and solemn conventions 
for that purpose* 3. 

Thus, the king is indis1mtahly invested with the ' 
exclusive right of assembling parliaments; yet he must 
assemble one, at least once in three years•; and this 
obligation on the king, which was insisted upon by the 

roguing, and dissolving the parliament whenever it pleases, the latter lmve 
no assurance of having a. regard paid to their bills, or even of being allowed 
to assemble, but what may result from the need the crown stands in of 
their assistance: the danger, in that respect, is even greater for the com• 
mons than for the lords, who enjoy a dignity which is hereditary, as well as 
inherent in their persons, and form a permanent body in the state; whereru1 
the commons completely vanish whenever a dissolution takes place : there 
is, therefore, no exaggeration in w llltt has been said above, that their very 
being depends on their power of granting subsidies to the crown. 

l\Ioved by these considerations, and, no doubt, by a sense of their duty 
towards their constituents, to whom this right of taxation originally belongs, 
the House of Commons have at all times been very careful lest precedents 
should be established, which might, in the most distant manner, tend to j 
weaken that right. Hence the wannth, I might say the resentment, with . 
which they have always rejected even the amendments proposed by the/' 
lords in their money-bills. The lords, however, have not given up theh; 
pretension to make such amendments; and it is only by the vigilance an(l 
constant predetermination of the commons to reject all alteration whatever 
made in their money-bills, without even examining them, that this preten
sion of the lords is reduced to be an useless, and only dormant, claim ii, 

• Laws made to bind such powers in a state as have no supe':ior power 
by which they may be legally compelled to the execution of them (for 
instance, the crown a._q circumstanced in England), are nothing more than 
general conventions, or treaties, made with the body of the people. 

9
• By means of this claim, the Upper House obtains in effect the partici

pation of .a privilege denied to it in fact, inasmuch as, though the Lower 
Honse uruformly ~efuses its assent to any alterations made in a money-bi\! 
by the lords, yet, if the alterations be considered amendments a. new bill 
embod_ring them is generally iqtroduced in the commons. ' 

8 V1de ante, 97:-IOO, ll9, 134-137, 288, 329, 377, 472. ']Lid. 486. 
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people in very early times, has been since confirmed 
by an act passed in the sixteenth year of the reign of 
Charles II.3. 

Moreover, as the most fatal consequences might 
ensue, if laws which might most materially affect public 
liberty, could be enacted in parliaments abruptly and 
imperfectly summoned, it has been established that 
the writs for assembling a parliament must be issued 
forty days at least before the first meeting of it. 
Upon the same principle it has also been enacted, that 
the king cannot abridge the term he has once fixed 
for a prorogation, except in the two following cases : 
viz., of a rebellion, or of imminent danger of a foreign 
invasion; in both which cases a fourteen days' notice 
must be given* 8 

• 

Again, the king is the head of the churcha; but he 
can neither alter the established religion, or call indi
viduals to an account for their religious opinionst 9 

• 

He cannot even profess the religion which the legis
lature has particularly forbidden; and the prince who 
should profess it, is declared incapable of inlieriting, 
possessing, or enJoyin,9 the c1·own of these kingdoms :j: 11 

• 

The king is the first magistrate; but he can make 
no change in th~. maxims and forms consecrated by 
law or custom: he cannot even influence, in any case 
whatever, the decision of causes between subject and 

• Stat. 30 George II. c. 25 7. 

t The convocation, or assembly of the clergy, of which the king is the 
head, can only regulate such affairs as are merely ecclesiastical; they 
cannot touch the laws, customs, and statutes of the kingdom.-Stat. 25 
Henry VIII. c. 19 10, 

+I William and Mary, Stat. 2, c. 2 '", 
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5 Vide ante, 428, 486. 8 Vide Note (l.) p. 609. 

7 Vide Note (I.) p. 609. 

8 Vide ante, 178-207, 215-252, 289-311. Note (2.) p. 610. 

9 Vide ante, 178-207, 479, 10 lbid. 193. 
11 Ibid. 474, 12 Ibid. 472-475, 

VOL. II. 8 
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subject; and James I., assisting at the trial of a cause, 
was reminded by the judge that he could deliver no 
opinion*. Lastly, though crimes are prosecuted in 
his name, he cannot refuse to lend it to any particular 
persons who have complaints to prefer 18 

• 

The king has the priv~lege of coining money; but 
he cannot alter the standard 14. 

The king has the power of pardoning offenders 15 
; 

but he cannot exempt them from making a compen
sation to the parties injured. It is even established 
by law, that, in case.. of murder, the ·widow, or next 
heir, shall have a right to prosecute the murderer; and 
the king's pardon, whether it preceded the sentence 
passed in consequence of such prosecution, or whether 
it be granted after it, cannot have any effectt. 

The king has the military power; but still, with 
respect to this, he is not absolute. It is true, in regard 
to the sea-forces 17, as there is in them this very great 
advantage, that they cannot be turned against the 
liberty of the nation, at the same time that they are 
the surest bulwark of the island, the king may keep 
them as he thinks proper; and in this respect he lies 
only under the general restraint of .applying to parlia

• These principles have since been made an express article of an act of 
parliament; the same which abolished the Star Chamber. " Ile it like
wise declared and enacted, by the authority of this present parliament, that 
neither his majesty nor his privy council have, or ought to have, any juris• 
diction, power, or authority, to examine or draw into question, determine, 
or dispose of, the lands, tenements, goods, or chattels of any of the subjects 
of this kingdom."-Stat. 16 Charles I. c. IO, s. 10. 

t The method of prosecution mentioned here, is called an appeal; it 
must be sued within a year and a day after the commission of the crime ' 6• 

13 Vide ante, 568, 569. 14 Ibid. 393, 570. 
15 Ibid. 569. 
16 The Stat. 59 George III. c. 46, abolisl1ed appeals of murder, treason, 

felony, or other offences, and wager of battel, or joining issue and trial by 
battel, in writs of riLrht. 

17 Vide ante, 579, The Account of the Public Income and Expenditure, 
tit. FORCES. 
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ment for obtaining the means of doing it. But in 
regard to land-forces, as they may become an imme
diate weapon in the hands of power, for thro"ing 
down all the barriers of public liberty, the king cannot 
raise them without the consent of parliament. The 
guards of Charles II. were declared anti-constitutional; 
and James's army was one of the causes of his being 
dethroned*. 

In these times, however, when it has become a 
custom with princes to keep those numerous armies, 
which serve as a pretext and means of oppressing the 
people, a state that would maintain its independence is 
obliged, in a great measure, to do the same. The par
liament has therefore thought proper to establish a 
standing body of troops (amounting to about thirty 
thousand men rn), of which the king has the command. 

But this army is only established for one year; at the 
end of that term it is (unless re-established) to be ipso 
facto disbanded; and as the question, which then lies 
before parliament, is not, whether the army sltall be 
dissolved, but whether it shall be establislted anew, as if 
it had never existed, any one of the three branches of 
the legislature may, by its dissent, hinder its continuance. 

Besides, the funds for the payment of these troops 
are to be paid by taxes that are not established for 
more than one yeart: and it becomes likewise neces

• A new sanction was given to the above restriction in the sixth article 
of the Dill of Rights: " A standing army, without the consent of parliament, 
is against law." 

t The land-tax 19 and malt tax£0
• 
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18 Vide ante, 579, 
19 By 38 George III. c. 60, the several sums of money then charged in 

Great Britain as a land-tax for one year from the 25th day of March 1798, 
were made perpetual, subject to redemption and purchase. This act was, 
inter -alia, amended by Stats. 42, 53, & 57 George III. cc. 116, 121, 24; 
and 5 George IV. c. 48. 

• 0 The malt-tax has also some years cE>ased to be an annual tax, that now 
in collection having been imposed by G George IV. c. 58. 

8-2 
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sary, at the end of this term, again to establish them*. 
In a word, this instrument of defence, which the cir
cumstances of modern times have caused to be judged 
necessary, being capable, on the other hand, of being 
applied to the most dangerous purposes, has been 
joined to the state by only a slender thread, the knot 
of which may be slipped, on the first appearance of 
dangert. 

But these laws, which limit the king's authority, 
would not, of themselves, have been sufficient. As 
they are, after all, only intellectual barriers, which the 
king might not at all times respect; as the check which 
the commons have on his proceedings, by a refusal of 
subsidies, affects too much the whole state to be 
exerted on every particular abuse of his power; and 
lastly, as even this check might in some degree be 
eluded, either by breaking the promises which have 

• It is also necessary that the parliament, when it renews the act against 
mutiny, should authorise the different courts-martial to punish militar.l'. 
offences and desertion. It can therefore refuse the king even the necessary 
power of military discipline. 

t To these laws, or rather conventions, between king and people, I will 
add the oath which the king takes at his coronation; a compact which, if 
it cannot l1ave the same precision as the laws above-mentioned, yet, in a 
manner, comprehends them all, and has the farther advantage of being 
declared with more solemnity. 

The archbishop or bishop shall say, "Will you solemnly promise and swear 
to govern the people of this kingdom of England, and the dominions thereto 
belonging, according to the statutes .of parliament agreed on, and the laws 
and customs of the same ?"-The king or queen shall say, "I solemnly pro• 
mise so to do." 

Archbishop or bishop.-" "\Vill you, to your power, cause law and justice, 
in mercy, to be executed in all your judgments ?"-King or queen. "I will." 

Archbishop or bishop.-" "\Vill you, to the utmost of your power, maintain 
the laws of God, the true profession of the gospel, and the protestant 
refonned religion established by the law? And will you preserve unto the 
bishops and clergy of this realm, and to the churches committed to their 
charge, all such rights and privileges as by law do or shall appertain l!Ilto 
them, or any of them ?"--King or queen. "All this I promise to do." 

After this, the king or queen, laying his or her hand upon the holy gospels, 
shall say, "The things which I have here before promised I will perform 
and keep : So help me God !"--and then shall kiss the book. 
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procured subsidies, or by applying them to uses dif- DE LoLME, 

ferent from those for which they were appointed ; the 
constitution has besides supplied the commons with 
the means of immediate opposition to the misconduct 
of government, by giving them a right to impeach the Impea.chmentor 

2 1 ministers.ministers . 
It is true, the king himself cannot be arraigned 

before judges ; because, if there were any that could 
pass sentence upon him, it would be they, and not he, 
who must finally possess the executive power; but, on 
the other hand, the king cannot act without ministers; 
it is therefore those ministers,-that is, those indis
pensable instruments,-whom they attack. 

If, for example, the public money bas been employed J1Iisem~1oyment 
, h d l d . , f l of public money. m a manner contrary to t e ec are mtent10n o t 10se 
who granted it, an impeachment may be brought 
against those who had the management of it •2, If 
any abuse of po"·er is committed, or in general any
thing done contrary to the public weal, they prosecute 
those who have been either the instruments or the 
advisers of the measure* 2'. 

But "·ho shall be the judges to decide in such a • 
cause? ,vhat tribunal will flatter itself that it can 
give an impartial decision, when it shall see, appearing 
at its bar, the government itself as the accused, and 
the representatives of the people as the accusers? 

It is before the House of Peers .. that the law has Impeachments 
are decided by

directed the commons to carry their accusation; that the House of 
Peers.

is, before judges, whose dignity, on the one hand, 
renders them independent, and who, on the other, 

• It was upon these 11rinciples that the commons, in the beginning of the 
eighteenth century, impeached the Earl of Orford, who lrnd advised the 
treaty of partition, and the Lord Chancellor Somers, who had affixed the 
great seal to it. 

21 22Vide ante, 140, 369, 449. Ibid. 485, 486. 
ts Ibid. 448, •• Ibid. 111, 112, 131, 147, 346, 3481 447, 
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have a great honour to support in that awful function, 
where they have all the nation for spectators of their 
conduct. 

,vhen the impeachment is brought to the lords, 
they commonly order the person accused to be im
prisoned 25• On the day appointed, the deputies of the 
House of Commons, with the person impeached, make 
their appearance: the impeachment is read in his 
presence; counsel are allowed him, as well as time to 
prepare for his defence ; and, at the expiration of this 
term, the trial goes on from day to day, with open 
doors, and everything is communicated in print to the 
public. 

But whatever advantage the law grants to the 
person impeached, for his justification, it is from the 
intrinsic merits of his conduct that he must draw his 
arguments and proofs. It would be of no service to 
him, in order to justify a criminal conduct, to allege 
the commands of the sovereign 26 

; or, pleading guilty 
with respect to the measures imputed to him, to pro
duce the royal pardon*. It is against the administra
tion itself that the impeachment is carried on; it 

• This point, in ancient times, was far from being clearly settled. In 
the year 1678, the commons having impeached the Earl of Danby, he pleaded 
the king's pardon in bar to that impeachment: great altercations ensued, 
which were terminated by the dissolution of that parliament. It was after• 
wards enacted, (Stat. 12 & 13 "\Villliam III. c. 2.) "that no pardon under 
the great seal should be pleaded in bar to an impeachment by the House 
of Commons." 

I once asked a gentleman, very learned in the laws of this country, if the 
king could remit the punishment of a man condemned in consequence of 
an impeachment of the House of Commons : he answered me, The tories 
will tell you the king can, and the whigs, he cannot. But it is not perhaps 
very material that the question should be decided: the great public ends 
are attained when a cornipt minister is removed with disgrace, and the 
whole system of his proceedings unveiled to the public eye 27. 

26
'

6 Vide ante, 392. Ibid. 573, 574, 
£7 Ibid. 449, 450. 
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should therefore by no means interfere : the king can 
neither stop nor suspend its course, but is forced to 
behold, as an inactive spectator, the discovery of the 
share which he may himself have had in the illegal 
proceedings of his servants, and to hear his own sen
tence in the condemnation of his ministers. 

An admirable expedient ! which, by removing and 
punishing corrupt ministers, affords an immediate 
remedy for the evils of the state, and strongly marks 
out the bounds within which power ought to be con
fined: which takes away the scandal of guilt and 
authority united, and calms the people by a great and 
awful act of justice: an expedient, in this respect espe
cially, so highly useful, that it is to the want of the like 
that l\Iachiavel attributes the ruin of his republic. 

But all these general precautions to secure tho 
rights of the parliament, that is, those of the nation 
itself, against the efforts of the executive power, would 
be vain, if the members themselves remained per
sonally exposed to them. Being unable openly to 
attack, with any safety to himself, the two lcgislative 
bodies, and by a forcible exertion of its prerogatives, 
to make, as it were, a general assault, the executive 
power might, by subdividing the same prerogatives, 
gain an entrance, and sometimes, by interest, and at 
others by fear, guide the general will, by influencing 
that of individuals. 

But the laws which so effectually provide for the 
,

safety of the pgople, provide 110 less for that of the 
f P lmembers, whether of the House o eers, or t mt of 

the Commons. There are not known in England 
either commissm·ies who are always ready to find those 
guilty whom the wantonness of ambition points out, 
or those secret imprisonments "·hich are, in other 
countries, the usual expedients of government. As 
the forms arnl maxims of the courts of justice are 
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strictly prescribed, and every individual has an inva
riable right to be judged according to law, he may 
obey without fear the dictates of public virtue. Lastly, 
what crowns all these precautions, is, its being a 
fundamental maxim, " That the , freedom of speech, 
and debates and proceedings in parliament, ought not 
to be impeached or questioned in any court or place 
out of parliament* 28 

." 

The legislators, on the other hand, have not for
gotten that interest, as well as fear, may impose silence 
on duty••. To prevent its effects, it has been enacted, 
that all persons concerned in the management of any 
taxes created since 1692, commissioners of prize, navy, 
victualling-office, &c., comptrollers of the army ac
counts, agents for regiments, the clerks in the different 
offices of the revenue, persons holding any new office 
under the crown (created since 1705), or having a 
pension under the crown during pleasure, or for any 
term of years, are incapable of being elected members. 
Besides, if any member accepts an office under the 
crow·n, except it be an officer in the army or navy 
accepting a new commission, his seat becomes void, 
though such member is capable of being re-elected 30 

• 

Such are the precautions hitherto taken by the 
legislators, for preventing the undue influence of the 
great prerogative of disposing of rewards and places; 
precautions which have been successively taken, ac
cording as circumstances have sho,vn them to be 
necessary; and ·which, we may thence · suppose, are 
owing to causes powerful enough to produce the esta
blishment of new ones, whenever circumstances shall 
point out the necessity of themt. 

-* Bill of Rights, Art. !), 

t Nothing can be a better proof of the efficacy of the causes that produce 
the liberty of the English, than those victories which the parliament from 

2a Vidc .into, 3.'il, :m2. '
9 Ibid. 476, 477. 30 Yide Nute (3.) p. 621. 
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(1.) By 37 George III. c. 127, and 39 & 40 George III. 
c. 14, the king may issue his proclamation for the meeting of 
parliament for the dispatch of business, in fourteen days from 
the date thereof, notwithstanding any previous adjournment 
to a more distant day. 

By 39 & 40 George III. c. 14, in all cases where both 
Houses of Parliament shall stand adjourned for more than 
fourteen days, the king can issue a proclamation, declaring 
that the parliament shall meet on a day, being not less than 
fourteen days from the date of such proclamation, and the two 
Houses of Parliament shall stand adjourned to the day and 
place declared in such proclamation. And the orders which 
shall be appointed for the day of adjournment, or for any day 
subsequent thereto, except such as shall be specially appointed 
for particular days, shall be deemed to be appointed for the 
day of adjournment fixed in the proclamation. 

time to time gains over itself, and in which the members, forgetting all 
views of private ambition, only think of their interest as subjects. 

Since this was first written, an excellent regulation has been made for 
the decision of controverted elections. Formerly the House decided them 
in a very summary n'lanner, and the witnesses were not examined upon 
oath. Dut, by an act passed a few years ago 31, the decision is left to a jury, 
or committee, of fifteen members, formed in the following manner :-out 
of the members present, who must not be less than one hundred, forty-nine 
are drawn by lots: out of these, each candidate strikes off one alternately, 
till there remain only thirteen, who, with two others, named out of the 
whole llouse (one by each candidate), are to form the committee. In 
order to secure the necessary number of a hundred members, all other 
business in the House is to be suspended, till the above operations are 
completed. 

31 This statute was the temporary Act 10 George III. c. 16, which was 
explained and amended by 11 George III. c. 42, both of which acts were 
made perpetual by 14 George III. c. 15. 

lly 9 George IV. c. 22, the trial of controverted elections or returns of 
members to serve in parliament, is left to a select committee of eleven 
members thus composed: out of the members present, who must not be 
fewer than one hundred if one committee is to be formed, one hundred and 
twenty if more than one committee, one hundred and eighty if more than 
two committees, and two hundred and forty if more than three committees, 
thirty-three are drawn by lots ; the parties then alternately strike off one 
of the thirty-three until the number is reduced to eleven, who constitute 
the committee, and are sworn at the table of the llouse. 
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610 ECCLESIASTICAL REVENUES, (BOOK I., 

(2.) It has beon previously stated 1, that the Church of 
England became, at the Revolution, an authorized and paid 
establishment. 

The following tables 2 will afford a sketch of the number of 
benefices in each diocese ; the total amount of incomes, gross 
and net, of the incumbents in each diocese; also, the averages 
of each respectively; the number of curates in each diocese; 
the total amount of their stipends, and the average thereof: 
also four scales of the incomes of the beneficed clergy; the 
first advancing by lOl. at each step of the scale to 200l., the 
second by 20l. to 500l., the third by 50l. to 10001., the fourth 
by lOOl. to 2000l., and from thence by 500l. to 4000l. and 
upwards, there being only two above the last-mentioned 
amount: the appropriations and impropriations, showing the 
number possessed by each class, and the number of cases in 
each diocese in which the vicarage is partly or wholly endowed 
with the great tithes ; and the number of cases in each 
diocese in which there is a glebe-house fit or unfit for resi
dence, or in which there is none. 

From a statement of the sinecure rectories (sixty-two in 
number), it appears that the gross annual revenues thereof 
amount to J 8,6221., affording an average of 300l.; and that 
the net annual revenues thereof amount to 17,0951., affording 
an average of 2751.3 

From the returns that were made to the Ecclesiastical 
Commissioners, it appears that the total amount of the gross 
annual revenues of the several archiepiscopal and episcopal 
sees in England and \Vales is 181,63ll., affording an average 
of 6727l.; and the total amount of the net annual reven11es 
of the same is 160,292[., affording an average of 5936[. 

The total amount of the gross annual revenues of the several 
cathedral and collegiate churches in England and \Vales is 
284,24ll., and the total amount of the net annual revenues of 
the same is 208,289l. 

The entire of the gross annual separate revenues of the 
several dignitaries and other spiritual persons, members of 
the cathedral and collegiate churches in England and \Vales, 

1 Vide ante, 479, 
• Vide Report of the Commissioners for inquiring into the Ecclesiastical 

Revenues, lll35: and in which is contained a table of the patronao-e of 
benefices classed, and showing the number possessed by each class. " 

8 The sinecure rectories not returned are four in number. 
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is 75,854!.: and the total amount of the net annual separate 
revenues of the same is 66,465l. 

The total number of benefices, with and with~ut cure of 
souls, the incumbents whereof have made returns, omitting 
those which are permanently or accustomably annexed to 
superior preferments, and which are included in the state
ments respecting those preferments, is 10,540. The total 
amount of the gross annual revenues of these benefices is 
3,197,225!., giving an average income of 803!.; and the total 
amount of the net annual revenues of the same is 3,004,72ll., 
giving an average income of 285!. 

The total of benefices, with and without cure of souls, 
in England and ',Vales, including those not returned to 
the commissioners, but exclusive of those annexed to other 
preferments (about twenty-four in number), is 10,718, the 
total gross income of which, calculated upon the average of 
those returned, will be 3,251,159!., and the total net income 
thereof will be 3,055,45ll. 

The number of curates returned as being employed by 
resident incumbents is 1006, whose annual stipends or pay
ments in money aillt>unt to·87,075l., affording an average of 
86l. Those employed by non-resident incumbents are 4224 ; 
the amount of their stipends 337,620[.; and the average 79l. 
And the average of the whole of the curates' stipends is Sll. 

"It shoulcl however be observed, that the expenses bearing 
upon the incomes of the clergy, of every class, are to a very 
large amount: thus, the archbishops and bishops, in addition 
to the payment of fees, first-fruits, and other charges incident 
to the taking possession of their preferments, are subject to 
heavy expenses for the support and reparation of their houses 
of residence. All the beneficed clergy are liable, in a greater 
or less degree, to similar charges. On the archdeacons, who 
are among the most useful and efficient officers of the church, 
the supervision of their archdeaconries, sometimes extending 
over a very large territory, entails, in many cases, an expendi
ture exceeding the whole emoluments of their office; and 
their costs and charges for first-fruits and fees of admission 
generally exceed the amount of their receipts for the first two 
or three years after their entering into office. This last obser
vation applies to many prebendaries and other dignitaries of 
cathedral and collegiate churches; and the arrears due to the 
beneficed clergy are in many instances very considerable.'' 
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CH. VIII.] ECCLESIASTICAL REVENUES. 615 

SCALE OF INCOMES.-Undcr 1000!., an<l progressing by 501. 

•. 
DIOCESE. 

St. Asaph . . - 
Bangor . - . . 
Ilath and ,vells . . -
Ilristol - . . 
Canterbury . . . . 
Carlisle . . . . 
Chester . - . . -
Chichester . . . . 
St. David's . . . . 
Durham . . . . 
Ely. . - . . 
Exeter . - - . 
Gloucester . - . . 
Hereford . - - . 
Lichfield and Coventr:::_ . . 
Lincoln . - . . 
Llandaff - . . . . 
London - - .-
Norwich • . . . . 
Oxford - . . -
Peterborough - . . 
Rochester . . . . 
Salisbury - - . . 
,vinchester • . . . 
,vorcester . . - . 
York . . . .-
Sodor and Man . . . 

5/JO/. I5501. l600l. I65Ul.17f><ll-J 7r,D1. I8001. , 8501. 9001, J 95/JI.
and and and and and and and and and and 

under under-under under under.under under under under under 
5501. 6001. 6501. 

2 3 .. 
1 3 3 

97 7 

8 3 4 

6 9 7 

3 1 .. 
11 4 7 

6 4 2 

. . .. .. 
8 5 3 

1 2 l 

817 12 

11 2 5 

67 7 

15 13 7 

40 29 24 

.. 3 .. 
25 1627 

54 33 24 

2 5 3 

9 57 

8 3 6 

15 6 9 

18 129 

6 83 

18 1313 

. . .. .. 

750[, ()001.7001. 8001. 850l. 9501. 10001. 

2 4 1 . . .. .. .. 
1 . . 1 .. 2 1 .. 
2 4 3 1 2 1 .. 
2 4 1 2 1 1 1 

8 3 7 3 2 2 2 

2 . . . . .. . . .. l 

7 4 3 6 2 2 4 

4 4 5 .. 2 2 l 

l . . . . . . . . . . . . 
4 .. 4 3 .. . . 2 

3 1 2 l .. . . . . 
9 9 6 2 4 2 l 

6 2 2 2 l ".. .. 
6 2 4 5 . . 2 l 

5 6 3 2 1 3 3 

16 11 10 11 8 6 9 

1 .. .. .. . . .. .. 
19 15 12 2 4 7 5 

14 17 12 9 8 3 3 

.. 4 l 2 1 . . .. 
5 2 4 2 4 2 .. 

. . 4 3 .. l 2 l 

8 l 6 5 3 2 2 

12 6 5 2 4 4 3 

2 4 4 2 l 2 . . 
ll 4 8 3 10 4 2 

. . .. .. .. .. .. l 
'-v-'--...-, '-v-' '-v-' '-v--' 

218337 126 90506 

600!. 7001. 800!. 9001.5001. 
and under and under and underand underand under 

800!.1001. 10001.900!.600!. 
I , , 

~ ~ ' 
954 323 

500!. and under 7501. 7501, and under 10001, . 
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617 Cn. VIII.] ECCLESIASTICAL REVENUES. 

TABLE OF SI~ECURE RECTORIES. 


DIOCESE. 

St. Asaph • 

Bangor • 

Bath and Wells 

Bristol 

Canterbury 

Carlisle 

Chester 

Chichester 

St. David's 

Durham 

Ely • 

Exeter 

Gloucester 

Hereford • 

Number of 
Sinecure Rec~ 
torics returned 

to the 
Commissioners*, 
exclusive of thoHC 
annexed to other 

Prcfermentst,

----1·----- 
12 

2 

J 

7 

2 

8 

4 

3 

3 

Lichfield and Coventry  1 

Lincoln 2 

Llandaff 

London 6 

Norwich 5 

Oxford 

Peterborough 

Rochester 

Salisbury • 2 

Winchester 2 

Worcester 

York 2 

Sodor and 11fan 

Aggregata 

Amount 


of the 
Gross Incomes 

in each 
Diocese. 

£ 
3,BG8 

389 

94 

1,993 

,.. 

94:? 

1,990 

2,776 

654 

680 

20 

920 

1,66:? 

1,043 

601 

434 

556 

Aggre_za.te 
Average Amount 

Gross of the 
Net Incomes 

Incmnc. in each 
Diocese. 

---,--- 
£ 

32:.! 

l!J4 

284 

471 

248 

694 

218 

226 

460 

277 
208 

300 

217 

278 

Totals  62 \ 18,622 

Average ...... £300 

£ 
3,566 

386 

94 

1,653 

, ... 

890 

1,769 

2,522 

561 

612 

20 

902 

1,549 

1,035 

... / 

597 

402 

537 

17,095 

Average 
Net 

IIncome. 

£ 
297 

193 

236 

445 

221 

630 

187 

204 

451 

258 

207 

298 

201 

268 

Average ... £275 

* There are four sinecure rectories not returned. t Two in number, 

VOL. II. 9 
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616 ECCLESIASTICAL REVENUES. [BooK I. 

TABLE classing the PATRONAGE of BENEFICES, and showing the 
Number possessed Ly each Class. 

Deans and Dignitaries Universities, 
and otherChapters, or Colleges, andArchbishops 

DIOCESE. Ecclesiastical Ecclesiastical Hospitals, Private l\IunicipalCrown. and 
Corporations Corporations not Owners. Corporn tions. Bishops. 

aggregate. sole*. Ecclesiastical. 

St. Asaph - 2 120 ... 2 I 19 ... 
Bangor -  6 78 I 7 3 29 ... 
Bath & '\V ells 21 29 39 103 23 224 4 

Bristol - - 12 15 II 42 14 159 IO 

Canterbury - 18 148 36 36 14 87 2 

Carlisle -  4 20 27 19 3 54 ... 
Chester - - • 26. 34 34 227 13 299 6 
Chichester - 19 31 21 49 15 130 ... 
St. David's - {i3 102 16 61 12 159 ... 
Durham - - 12 45 36 28 4 66 ... 
Ely - -  2 31 21 13 46 39 ... 
Exeter -  63 44 69 II7 II 309 5 

Gloucester - 29 30 35 40 26 133 3 

Hereford - 26 36 26 54 lJ 179 ... 
Lichfield and} 

Coventry -
53 18 10 122 6 391 5 

Lincoln -  156 73 63 177 102 688 ... 
LlandafF - - 14 6 28 19 7 II8 ... 
London -  75 86 58 105 68 277 ... 
Norwich - - 95 85 47 124 86 596 13 

Oxford -  12 13 22 16 59 78 ... 
Peterborough 31 18 12 40 32 171 ... 
Rochester - 10 15 17 8 4 44 ... 
Salisbury - 35 39 44 67 60 154 ... 
Winchester - 30 53 15 79 53 197 ... 
Worcester - 20 14 38 39 15 98 ... 
York - -  103 57 GI 257 33 397 5 

Sodor & .M:an 15 8 ... ... ... 1 ... 

Total - 952 1,248 / 787 1,851 I 72It 5,096 53 

The above classification comprises only the patronage returned to the Commissioners. There are 178 
non-returns, and 86 returned omitting the patronage. 

The patronage being frequently divided between different classes of patrons, and being included under 
each, it is obvious that the aggregate total of the above numbers will not agree with the total number of 
benefices. 

* This includes the patronage or nomination exercised by rectors and vicars. 
t This number does not comprise the livings in the patronage of the dean and canons of Christ Church, 

which Is Included among the dcnns nnd chapters; and it is further to be observed, that united livings, and 
livillgs with chapels annexed, have in either case been treated as single benefices. 
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NOTES, TABLE of the Number of Cases in each Diocese in which there is 
a GLEBE HOUSE, fit or unfit for Residence, or in which there 
is none. 

None.l'it.DIOCESE, Unfit~/ 

13 
 29
St. Asaph . . . . 90 


6
Bangor . . . 58
61
-
Bath and \Velis . . . 285 
 73 
 73 

Bristol - . . . 49 
 38
163 


Canterbury . . . 66
203 
 79
-
C0,rlisle - . - . 13 
 31
84 

Chester . - -  45 
 288
297 

Chichester -  45
168 
 59
-
St. D0,vid's . 110 
 78 
 221 

Durham . 20
131 
 43 

Ely - - . . . 28 
 48
77 

Exeter .. . . . 438 
 112
73 

Gloucester - . . . 48
170 
 70 

Hereford . . 58
183 
 85
-
Lichfield and Coventry . . 334 
 220
77 

Lincoln • . . . 289 
 254
715 

Llandaff . . . . 36 
 92
66 

London • . . . 89 
 147
406 

Norwich . . . 353
209
396
-
Oxford • . . . 33 
 42
129 

Peterborough . . . 45 
 27
223 

Rochester . . . 62 
 12 
 20 

Salisbury . . . . 46
286 
 6i 
\Vinchester . . . 42 
 108
280 

\Vorcester - . . 40 
 34
148
-
York . . . . 429 
 167 
 298 

Sodor and Man . 13 
 7 
 3
- -

Totals . . 5,947 1,728 2,878 

[Note to Page 619.) 

The number of viearages of which the impropriations have not been returned to the Corn• 
tnissioners, is 223. 

Where the impropriation or appropriation of the great tithes is shared between owners of 
different classes, it Is included under each class. 

There are some few cases of rectories In which the rector ho.s only a portion of the great 
tithes, the remainder being the property of a spiritual person or body, or of a lay lmpropriator; 
and in Jersey and Guernsey, the benefices are merely nominal rectories, the incumbent not 
being entitled, in any case, to more than a portion (generally one-third) of the great titbes, 
the C¥own or governor taking the residue; and, in some cases, the whole goes to the crown or 
governor. 
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(3.) Exclusive of disqualification from want of qualification 
in estate, there is another species of disqualification, viz., per
sonal disability; under which head the following persons are 
incapacitated from being members of parliament :-viz., 
aliens 1, denizens 2, minors 3, idiots and lunatics•, peers of Eng
land and Scotland 5, representative peers of Ireland•, judges of 
the supreme courts1, judges of session, or justices, or barons 
of the exchequer in Scotland 8, judges in Ireland, and masters 
in chancery there 9, Irish assistant barristers 10

, revising bar
risters in England, for eighteen months from the time of their 
appointment, ineligible for the county or borough to which 
appointed 11 

; barristers or chairmen, under 2 & 3 ,vmiam IV. 
c. 88, s. 37, (ineligible to represent any place in which they 
shall have exercised jurisdiction for seven years afterwards); 
the commissioners of her majesty's woods and forests 12 

; 

governor, deputy governor, of any of the settlements, presi
dencies, territories, or plantations, of the East India Com
pany'"; justice of the peace, or receiver, during his .appoint
ment, under 10 George III. c. 44; magistrate appointed'to 
any of the eight police-offices under Stat. 10 George IV. c. 45; 
clergymen of the Established Church"; Roman Catholic 
clergy"; sheriffs chosen for their own shires 1 

•; sheriffs chosen 
for places within their jurisdiction 17 

; (it is, however, doubtful 
whether this case would not be over-ruled, because sheriffs 
can be chosen for boroughs which are without their juris
diction 18 

;) sheriffs of one county chosen for another 10 
; sheriff 

substitute, sheriff clerk, or depute sheriff clerk, town clerk, or 
depute town clerk, for the city, burgh, town, or district, in 

1 12 & 13 William III. c. 2 ; } George I. Stat. 2, c. 4, s. 2. Rogers, 45. 
I Ibid. ' 
• Stat. 7 & 8 William III. c. 25. Flintshire, 2 Peck. 526, 
• Grampound, Oct. 29, 1566. D'Ewes, 126. 

3 Rogers, 46. 

6 Act of Union, 39 & 40 George III. c. 67. 

1 Com. Journ. Nov. 9, IG05. 

8 7 George II. c. rn. 9 Stat. 1 & 2 George IV, c. 44. 

10 Stat. 36 George III. c. 25, s. 3. 

11 Stat. 2 William IV. c. 45, ss. 41, 49, 

12 Stat. IO George IV. c. 50, s. 21, 13 Stat. IO George IV. c. 62, s. I. 

" Stat. 41 George III. c. 63. I& Stat. 10 George IV. c. 7, s. 9. 

16 2 1-Iatsell, 33. Dalton, 331. Dr. Parliament, 7, D'Ewes, 37, 665. 

11 Abingdon, l Doug. 420. ' 

18 Wells, 4 Doug. 123. Sauthamptan, 4 Doug. 87, 

19 2 Whitlocke, 369, 


NOTES. 

PERSONAL INCA

PACITIES FROM 

PARLIAMENT. 

Barristers or 
chairmen. 

Governors of set·· 
tlements. 

Clergymen. 

Sheriffs. 
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statute of Anne, 
as to the disqua
lifying clauses. 
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which he is ~mch clerk •0
; officers to whom election writs or 

precepts are directed 111 
• 

\Vhere the influence of government is supposed to have a 
direct control, a disqualification has been created by various 
statutes. 

By Stat. 6 Anne, c. 7, s. 2,5, no person who shall have in 
his own name, or in the name of any person or persons in 
trust for him or for his benefit, any new office or place of 
profit whatsoever under the crown, which at any time since 
the 25th of October, 1705, have been created or erected, or 
thereafter shall be created or erected, shall be capable of being 
elected, or of sitting or voting as a member of the House of 
Commons: the holders of certain offices under government are 
disqualified: and pensioners are excluded. 

Addresses on February 16, 1729, and February 15, l 779, 
were presented to the crown, to obtain an account of the 
offices and employments under the crown, existing OJ1 October 
25, 1705 ; the number of officers employed at that time in each, 
with their respective salaries; and also an account of the 
number and names of the officers in each department, with 
their salaries, as they stood on the then preceding January 5, 
distinguishing the time when any increase in the number of 
such offices, or their salaries, was first made. And a report, 
in consequence of such addresses, is among the documents of 
the House of Commons 11

•. 

The following selected cases will illustrate the operation of 
the statute of Anne, as to the disqualifying clauses: 

The appointment to the situation of consul-general; the 
acceptance of the office of conservator of the privileges of the 
Scots' nation in the Netherlands, and resident there for the 
affairs of Scotland"; inspector of the roads in Scotland 114

; 

agent of militia regiments 115
; auditor of land revenue of 

\Vales••; chancellor of duchy of Lancaster 117
; chief clerk of 

ordnance, ammunition, &c.'8
; clerk of delivery of ordnance 

20 Stat. 21 George II. c. 19, s. 11 ; Stat. 2 & 3 \Villiam IV. c. 65, s. 36. 
" Cambridge, 1 Journ. 540; 9 Journ. 725, · Lyme, 2 Luders, .10. 

Taunton, 1 Peck. 406. , 
211 2 Hatsell, 42. Rogers, 53. 
23 Rogers, 64. •• Fife, I Luders, 455. 
2

• 37 Com. Journ. 470. 38 Ibid. 651-700. 39 Ibid. 6. 
26 38 Ibid. 48. . ~1 30 Ibid. 91 o. 
• 0 ~fi Ibid. 995, 



CH, VIII.] THE ROYAL PREROGATIVE. 623 

stores 2
•; clerk of ordnance"0

; clerk of comptroller of house NOTES. 


hold 31; clerk of parliament"'; commissary-general of musters••; 

commissioners of affairs of India, with salary••; comptroller of 

household••; groom of bed-chamber•°; master of buckhounds31

; 


master of household" 0
; out ranger of ,vindsor Forest""; 


registrar of court of admiralty'0
; remembrancer of exchequer0

; Registrar of 

riding forester"; secretary of Greenwich Hospital 43 

; surveyors- ;:i':;:'. of Achni

general of land revenue"; ordnance"; works••; treasurer of surveyors-gene

household 41; (by Stat. 22 George III. c. 82, and 57 GeorL(!e ral of land reve

'--' nue, &c. 
III. c. 62, certain other offices were abolished, and which, 
if revived, were to be considered as new offices on their 
revival ;) clerks of the signet and privy seal 48 

; auditors and 
tellers of the exchequer in England and Ireland; clerk of the Tellers of the 
pells in ditto ; and every officer in the establishment of Exchequer, &c. 

either 49 
• 

But no officer in the army or navy, being a member of the Acceptanceofa 
House, vacates his seat in consequence of a new commission: commission inthe army.
but the acceptance of a commission by a member, not being at 
the time in the army, vacates his seat 50 

• 

Acceptance of commissions in the militia, under the general commissions in 

Defence Act, or in regiments of yeomanry, will not vacate a the militia, &c. 

seat: but a commission to a military officer of governor, or 
lieutenant-governor, of any fort, citadel, or garrison, upon the 
military establishment, does vacate a seat 51 

• 

The offices of governor of Greenwich Hospital, and lieu- Greenwich Hos-
tenant-general of the ordnance, if given to military officers, do pita!; Ordnance;the Tower. 
not vacate: but the situations of constable of the Tower of 
London, and Tower of Flint, were held to vacate, when given 
to civilians 5•. 

Governors of any of the plantations 53; governor of the Governors of the 
plantations. 

29 •036 Com. Journ. 1006. 39 Ibid. 1008, 49 Ibid. 19. 
81 3236 Ibid. 539. . 43 Ibid. 539. 
83 8435 Ibid. 809. 48 Ibid. 994. 

3685 46 Ibid. 447. 44 Ibid. 319. 48 Ibid. 126. 

81 39 Ibid. 420. 38 49 Ibid. 774. 

89 48 Ibid. 6. 40 46 Ibid. 91. 

' 

1 53 Ibid. 5. 42 46 Ibid. 459. 

43 443fJ Ibid. 306. 35 Ibid. 454. 
45 ' 644 Ibid. 239. 37 Ibid. 55. 
•7 4848 Ibid. 996. Stat. 57 George III. c. 63. 

•• Stat. 57 George III. c. 84, s. I. 

50 512 IIatsell, 35, 39, 40. Rogers, 58. 22 Com. Jonrn. 201, A.n. 1733. 
5v Com. Jonrn. :Feb. 12, 1710; 3 l\Iarch, 1784. 54 Journ. 292. 2 

Hatsell, 47. 
58 Stat. 6 Anne, c. 7, s. 25, 
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Bahama Is1es5'; lieutenant-governor of Upper Canada 55, are 
disqualified. 

Ilut the appointment of the chancellor of the exchequer in 
Ireland to be a lord of the treasury in England, without 
salary, does not make void his election 56

; neither are com
missioners executing the office of high treasurer of Ireland 57, 

incapacitated. 
Offices, of which the holders are disqualified by particular 

acts of parliament, are as follow: 
Persons concerned in farming, managing, or collecting the 

money or duties on salt, ale, beer, or other liquors5
"; commis

sioners determining appeals concerning such duties; comptrol
lers or auditors of the accounts of such duties. 

Any one holding, by himself or deputy, or for whom any 
office, place, or employment, is held in trust, touching or con
cerning the farming, collecting, or managing the duty of 
excise 59 

; commissioners or farmers of the customs; any one 
holding, by himself or deputy, or for whom any office, place, 
or employment is held in trust, touching or concerning the 
farming or managing the customs, are declared incapable of 
sitting, Yoting, or acting as members 00 

• 

Commissioners or sub-commissioners of prizes; secretary or 
recei,·er of prizes; comptroller of army accounts; commis
sioners of transports, or of the sick and wounded ; agents for 
regiments; commissioners for ,vine licences ; deputy-governor 
of any of the plantations; commissioners of the navy em
ployed at any of the outports 61 

; commissioners of the navy or 
victualling offices; deputies in the above and following offices; 
lord high treasurer; commissioners of the treasury; auditors 
of the exchequer; lord high admiral; tellers of the exche
quer ; chancellor of the exchequer ; commissioners of the 
admiralty; paymasters of the army and navy; principal secre
taries of state ; commissioners of salt; commissioners of 
stamps ; commissioners of appeals; commissioners of wine 
licenses ; commissioners of hackney coaches ; commissioners 
of hawkers and pedlars•ll; persons having offices, civil or 

54
· 53 Journ. 63. c. 7. 55 Ibid. 46, 47. 

56 Stat•.47 George III. sess. 2, c. 20, s. 3. 
57 Stat. 33 George III. c. 41, s. 3, 
•
18 Stat. 5 William and Mary, c. 7, s. 57. 

59 Stat. 11 & 12 William III. c. 2, s. 150; 41 George III. c. 52, s. 4. 


6160 Stat. 11 William III. c. 10, s. 89. Stat. 6 Anne c. 7 s, 25. 
et Stat; ., eor?e II. c. 22, S, 1 ; 41 George nr. C, 52, s. 4. '1" G ' 
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military, within the island of 1'Iinorca or Gibraltar, except 
army officers only holding their commission ; commissioners 
for the examination of the accounts of the expenditure of 
public money in the "\Vest Indies, who receive salaries•": and 
commissioners of the revenue in Ireland, and their deputies or 
clerks•\ are all disqualified, not only from being elected, but 
also from sitting and voting as members of parliament 65 

, 

The architect appointed by the lord-lieutenant to super
intend the execution of public works under the direction of the 
commissioners of the board of works 66 

; surveyor-general in 
the revenue; collector in the revenue appointed by the com
missioners of the customs or excise, except the collectors of 
the customs and excise in the port of Dublin and in the county 
and city of Dublin. The secretaries to the commisioners of 
customs, the excise, the commissioners of accounts, the com
missioners of the barracks, the post-office, the· board of 
ordnance, are disqualified from sitting or voting. 

Paymasters of bounties on corn coming coastwise to the city 
of Dublin •7. a.re disqualified from being elected and also f1om 
sitting or voting .as members of parliament. 

The penalties under 33 George III. c. 41, s. 1, for an inca
pacitated person, presuming to sit or vote as member, is a 
penalty of 500l., independent of the· election and return being 
void. 
. _ The ten commissioners under 46 George III. c. 141, s. 22, 
for examining and auditing the public accounts; and the 
s.urveyor-genera,l of his majesty's works, under 54 George III. 
c. 157, s. 2, are absolutely disqualified from being members of 
parliament. 

Certain officers have been excepted from such incapacities: 
thus, commissioners of the treasury••; commissioners of the 
land-tax•• ; members of the corporation of the Bank · of Eng
land 70 ; treasurer or comptroller of the navy; secretaries of 
the treasury; secretary to the chancellor of the exchequer; 
secretaries of the admiralty; under secretary to any of the 

63 Stat. 45 George III. c. 91, s. 7, 
64 Stat. 15 George II. c. 22, s. 1. 
65 Vide post, 627," Contractors." 66 33 George III. c. 34, s. 21. 
67 43 George III. c. 41, s. l (Ireland). 
•• 5 \Villiam and Mary, c. 7, s. 57. 
•• 42 George III. c. 116, s. 185. 
70 5 William and Mary, c. 201 s. 13; 15 George JI, c. 13, s. 3... . . 

NO"l'ES. 

Civil or military 
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tar. 

Commissioners 
of the revenue In 
Ireland. 

Ireland. 

.. 
Secretaries to 
commissioners 
of cm;toms and 
excise. 

Penalties under 
33 George Ill. 
c. 41. 

Stat. 46 George 
III. c. 141 ; 54 
George III. c 157. 

Exceptions. 
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secretaries of state; <leputy paymaster of the army 71 
; one of 

tho commissioners of woods an<l forests 72; commissioners to 
hear arnl determine claims to premises under 42 George III. 
c. 89; and the vice president of the board of trade 7". · 

The principle of election statutes is, that of freedom of selec
tion, and which was productive of Stat. 6 Anne, c. 7, under 
which, as previously stated, if any person being chosen a mem
ber of the Honse ,of Commons, shall accept of any office ofprofit 
from tlte crown during such time as he shall continue a member, 
his election shall be void, and a new writ shall issue, as if such 
person accepting were naturally dead; but it was also provided, 
that such person shall be capable of being again elected, as if 
his place had not become void. Thus the electors have an 
opportunity of reviewing their choice in the re-election or 
rejection of a representative, who has rendered himself liable 
to an influence from which he was before exempt. The 
amount of profit is immaterial ; and there are two places of 
no profit which, for the convenience of members desirous of 
retiring from parliament, are considered within this statute, 
and enable them to vacate their seats, viz.-the steward of the 
Chiltern Hundreds, and the steward of East Hendres, in 
Berks 7'. 

Under the statute of Anne, the possession of the office must 
be complete in order to disqualify; and the mere grant of an 
office in reversion will not disqualify 7

~ ; the disqualification 
arises from the enjoyment 76 

• 

By Stat. 6 Anne, c. 7, s. 25, no person having any pension 
from the crown, during pleasure, is capable of being elected, 
or of sitting or voting, &c. The 1 George I. Stat. 2, c. 56, 
extends the Act of Anne to cases of pensions from the crown 
for any term or number of years; and " that if any person 
who shall have such pension as aforesaid (viz. pension for any 
term or number of years), at the time of his being so elected, 
or at any time after, during such time as he shall continue to 
be a member of the House of Commons, shall presume to sit 
or vote in that House, then in such case he shall forfeit 20l. 
for every day he shall so sit or vote." But by 6 Anne, c. 7, 
s. 29, if any person thereby <lisabled or rendered incapable of 

71 15 George II. c. 22, s. 3. 1• 50 George III. c. 65. 

74
73 57 George III. c. G6. Shepherd, GO. 

1• Lanarkshire, 1775, 2 Doug. 3G7. 
76 Case of Anstis, AP.ril 0, 1714, 1 Roe, 200; Rye, 2 IIatsell. 
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being elected, shall presume to sit or vote as a membe1· of the 
House of Commons, such person so sitting or voting shall 
forfeit 500!. So that, if a person having a pension for a term 
of years should, notwithstanding, procure himself to be elected, 
he would be liable to pay 20l. a day for every day he sat in 
the House; but a pensioner for life so offending would forfeit 
500l., though he sat but one day 77• 

The provisions relative to contractors are contained in 22 
George III. c. 45, an<l are as follow:-" Any person who shall 
directly or indirectly, himself, or by any person in trust for 
him, or for his use or benefit, or on his account, undertake, 
execute, hold, or enjoy, in the whole or in part, any contract, 
agreement, or commission made or entere<l into with, under, 
or from the commissioners of his majesty's treasury, navy, or 
victualling office, or with the master-general or board of 
ordnance, or with any one or more of such commissioners, or 
with any other persons whatsoever, for or on account of the 
public service; or shall knowingly an<l willingly furnish or 
provide, in pursuance of any such agreement, contract, or 
commission, which he or they shall have made oi' entered into 
as aforesaid, any money to be remitted abroad, or any wares 
or merchandise to be used or employed in the service of the 
public, shall be incapable of being elected, or of sitting or 
voting as a member of the House of Commons, during the 
time he shall execute, hold, or enjoy any such contract, &c. 
or any share thereof, or any benefit or emolument arising from 
the same." 

"Any person being a member, who shall enter into such 
contract, or having entered into it, shall continue to hold it, 
his seat shall be Yoid." 

But this statute does not extend to contracts, &c. by any 
incorporated trading company, nor to any company then 
existing, consisting of more than ten persons, where the contract 
has been made for the general benefit of the company : and 
the same exception is made in the Irish Act. 

Neither does the act extend to any person on whom the 
completion of any contract shall devolve by operation of law, 
until twelve calendar months after he shall haYe been in 
possession of the same :-And a condition is to be inserted in 

11 Reading, C. & D. 114; Stat. 33 George III. c. 41, s. 1; 41 George III. 
c, 52; Rogers; 64, 65. 

NOTES. 
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all public contracts, that no member of the House of Com:rnons 
shall have any share therein. . 

By the Stat. 39 & 40 George III. c. 97, s. 27, which incor
porates the London Flour Company, no person who shall be 
a member or manager, or other officer of the said company, 
shall, for that cause only, be disabled from being a member of 
parliament :-And Stat. 39 George III. c. 94, s. 5, after 
reciting that the covenants in the indenture usually made 
between his majesty and the master or worker of the mint, are 
not within the nature of a contract, coming within the mean
ing and intention of 22 George III. c. 45, enacts, "that 
nothing in that act shall extend, or be construed to extend, 
to the person holding such office." 

An army clothier, who contracts with the colonel of a regi
ment to furnish it with clothing, is not a contractor within 
the meaning of the act, and consequently not incapacitated 
from being elected: it was said by Richardson, J.:-" If 
it could be considered that General Nicols (the colonel of the 
regiment), were a contractor of the government within the 
mea,1ing of the act, I should still think that the defendant, as 
a su,b-cont1·actor, is not liable for the penalties imposed by the 
statute. The act can only extend to those who come in imme
diate contact wit!t the go,cernment; if it were otherwise, a large 
proportion of competent persons must, in time of war, be 
excluded from sitting in parliament 70

." 

Persons retumed upon a double return are not competent to 
sit until the return is decided by a committee; but petitioners 
are eligible for any other place during the trial of their peti
tion 79 

: and absence from England is no ground of ineligi
bility"0, though it was once resolved to be so"1. 

Those persons are also disqualified who have been attainted 
of treason or convicted of felony••, gross fraud, and notorious 

1• Thompson v. Pearce, l Brod. & Ding. 25, 
19 Shepherd, 59. Corn. Journ. April 16, 1727, 
80 Bristol, Simeon, 51. l Doug. 24. 
81 2 Hatsell, 22. 
•• "Concerning the election of two knights, the words of the writ be,

, Duos rnilites gladiis cinctos rnagis idoneos et discretos elegi fac ;' and for 
the election of citizens and burgesses, the words of the writ be,-' Duos, 
&c. de discretioribus, et rnagis sufficientibus ;' which they cannot be said to 
be when they are attainted of treason or felony."-4 Inst. 47, 48, But the 
being indicted for felony causes no disqualification until conviction.-Com. 
J ourn. Jan, 21, 1508. Corn. Dig. ParL D. !J. Dalton, 334. 
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breach of tl'llst 03 :-outlaws in criminal suits 8 
\ (but not in' NOTES, 

civil suits 8
',) are also incapacitate<l.; an<l. expelle<l. members 

are incapable for the then parliament 8 6. 

CHAPTER IX. 

Of p1'frate Libe1't!f, or tlte Liberty of Individuals. 

\VE have hitherto treated only of general liberty; that 
is, of the rights of the nation as a nation, and of its 
share in the government. It now remains that we 
should treat particularly of a thing without which this 
general liberty, being absolutely frustrated in its ob~ 
ject, would only be a ma:ter of ostentation, and even 
could not long subsist,-! mean the liberty of indi
viduals. 

Private liberty, according to the division of the 
English lawyers, consists, first, of the right of property; 
that is, of the right of enjoying exclusively the gifts of 
fortune, and all the various fruits of one's industry; 

. 
83 Where a person had been convicted of felony, but whose sentence 

was remitted, because the offence only amounted to a misdemeanour, the 
commons resolved, he should be expelled the House, as having been guilty 
of a gross fraud and notorious breach of tmst (as proved at the trial), there
fore unworthy and unfit to continue a member of the House of Commons.
Com. Journ. March 5, 1812. Rogers, 68. 

u Ibid. 69. 
85 Cumberland, Glanv. 124. The committee was informed by a petition 

exl1ibited by Sir R B. with a certificate annexed from the clerk of the 
outlawries, that F. H., Esq., returned for Cumberland, was outlawed at the 
time of election, by twenty outlawries, all yet remaining in full force, at 
the suits of several persons, whereof some were for judgments; thereupon 
the petitioner prayed the opinion and order of the House; but after argu
ment and search for precedents, the committee resolved, that F. II. was a 
person eligible and well returned; vide etiam 1 Com. Journ. 797, 2 Ibid, 
149, 151, Camelford, Feb. 1558. Buckinghamshire, March, 1603. Carmar• 
thenshire, April, 1668; sed vide Com. Dig. Par!. D.• 9, 2 Ilatsell, 37, 
Rogers, 69. . 

86 King's Lynn, l\Iarch 6, 1711, Jlfiddlesex, 1769; February 3, 1769; 
March, 1769. Sed vide, Com. Journ. May 3, 1782, 

DE Lot)1E, 

Private liberty 
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secondly, of the right of personal security; thirdly, of 
the locomotive faculty, taking the word liberty in its 
more confined sense. 

Each of these rights, say again the English lawyers, 
is inherent in the person of every Englishman ; they 
are to him as an inheritance, and he cannot be · de
1wived of· them, but by virtue of a sentence .passed 
according to the laws of the land. And, indeed, as 
this right of inheritance is expressed in English by 
one word (birtlwight), the same as that which 
expresses the king's title to the crown, it has, in times 
of oppression, been often opposed to him as a right, 
doubtless of less extent, but of a sanction equal to 
that of his own. 

One of the principal effects of the right of property 
is, that the king can take from his subjects no part of 
what they possess; he n~ust wait till they themselves 
grant it to him: and this right, which, as we have seen 
before, is, by its consequences, the bulwark that pro
tects all the others, has moreover the immediate effect 
of preventing one of the chief causes of oppression. 

In regard to the attempts to which the right of 
property might be exposed from one individual to 
another, I believe I shall have said everything, when I 
have observed, that there is no man in England who 
can oppose the inesistible power of the laws ;-that, 
as the judges cannot be deprived of their employments 
but on an accusation by parliament, the effect of in
terest with the sovereign, or with those who approach 
his person, can scarcely influence their decisions;
that, the judges themselves have no power to pass 
sentence till the matter of fact has been settled by 
men nominated, we may almost say, at the common 
choice of the parties*, all private views, and, conse

• From the extensive right of cl1allenging jurymen, which is allowed to 
every person brought to his trial, though not very frel1uently used. 
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quently, all respect of persons, are banished from the DE Lor.ME, 

courts of justice. However, that nothing may be 
wanting which may help to throw light on the subject 
I have undertaken to treat, I shall relate, in general, 
what is the law in civil matters, that has taken place 
in England. 

"\Vh~n the P!]Jldects were found at Amalphi, the Rejection of the 
Roman laws. 

clergy, who ·were then the only men that were able to 
understand them, did not neglect that opportunity of 
increasing the influence they had already obtained, 
and caused them to be received in the greater part 
of Europe. England, which was destined to have a 
constitution so different from that of other states, was 
to be farther distinguished by its rejecting the Roman 
laws 1. 

Under "\Villiam the Conqueror, and his immediate Limited powers 

l • d -f .c , l , , fl k d oftheforeignsuccessors, a mu titu e O 1ore1gn ecc esrnstics oc e ecclesiastics. 

to the court of England. Their influence over the 
mind of the sovereign, which, in the other states of 
Europe, as they were then constituted, might be con
sidered as matter of little importance, was not so in a 
country where, the sovereign being all-powerful, to 
obtain influence over him was to obtain power itself. 
The English nobility saw, with the greatest jealousy, 
men of a condition so different from their own, vested 
with a power, to the attacks of which they were imme
diately exposed; and thought that they would carry 
that power to the height, if they should ever adopt a 
system of laws which those same men sought to intro
duce, and of ·which they would necessarily become both 
the depositories and the interpreters. 

It happened, therefore, by a somewhat singular Theideaoreccie

. , f , th t t h Jl siastical power COnJunctJon O Cll'CUIDStances, , a , 0 t 8 \-Oman associated with 
'd f the Roman laws. laws, broug 1t over to Eng an ll 1 d by mon <S, tl1e 1 ea o 

1 See Note (I.), p. G38. 
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DE LOLME, ecclesiastical power became associated, in the same 

Introduction or 
the Roman laws 
opposed by tho 
lawyers. 

manner as the idea of regal despotism was afterwards 
annexed to the religion of the same monks, when 
favoured by kings who endeavoured to establish an 
arbitrary government. The nobility at all times 
rejected these laws, even ·with a degree of ill-humour*; 
and the usurper Stephen, whose interest it was to con
ciliate their affections, went so far as to prohibit the 
study of them. 

As the general disposition of thi1igs brought about 
a sufficient degree of intercourse between the nobility 
or gentry, and the people, the aversion from the Roman 
laws gradually spread itself far and wide; and those 
laws, to which their wisdom in many cases, and parti
cularly their extensiveness, ought naturally to have 
procured admittance when the English laws themselves 
were yet but in their infancy, experienced the most 
steady opposition from the lawyers; an<l as those per
sons, who sought to introduce them, frequently renewed 
their attempts, there at length arose a kind of general 
combination among the laity, to confine them to 
universities and monasteriest. 

• The nobility, under the reign of Richard II., declared in the French 
language of those times," Purce que le roialme d'Engleterre n'etoit devant 
ces heures, ne al'entent du roy notre seignior, et seigniors du parlement, 
unques ne sera, rule ne governe par la loy civil;" namely, Inasmuch as the 
kingdom of England was not before this time, nor, according to the intent 
of the king our lord, and lords of parliament, ever shall be, ruled or 
governed by the civil Iaw.-Parl. Westmonast. Feb. 3, 137!1, 

t It might, perhaps, be shown, if it belonged to the subject, that the 
liberty of thinking in religious matters, which has at all times remarkahly 
prevailed in England, is derived from nearly the rnme causes as its political 
liberty: both, perhaps, are owing to this, that the same men, whose interest 
it is in other countries that the people should be influenced by prejudices 
of a political or religious kind, have been in England forced to inform and 
unite with them. I shall here take occasion to observe, in answer to the 
reproach made to the English, by President Henault, in his much-esteemed 
Chronological History of France, that the frequent changes of religion 
which have taken place in England, do not argue any servile disposition in 
the people; they only prove the equilibrium between the then existing 
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This opposition was carried so far, that Fortescue, 
chief justice of the King's Bench, and afterwards. 
chancellor, under Henry VI., wrote a book, entitled 
DJ Laudib1ts Legum Anglim, in which he proposes to 
demonstrate the superiority of the English laws over 
the civil; and, that nothing might be wanting in his 
ar6mnents on that subject, he gives them the ad van
tage of superior antiquity, anrl traces their origin to a 
period much anterior to the foundation of Rome. 

This spirit has been preserved even to much more 
moilPrn times; alHl when we peruse the many para
graphs which Judge Hale has written in his History of 
the Common L::tw, to prove, that, in the few cases in 
which the civil law is aLlmitted in Englaml, it can have 
no power by virtue of any deference due to the orders 
of Justinian (a truth which certainly had no need of 
proof), we plainly see that thi.3 chief justice, who was 
also a very great lawyer, had, in this respect, retained 
somewhat of the heat of party. 

Even at present the English lawyers attribute the 
liberty they enjoy, and of which other nations are 
deprived, to their having rejected, while those nations 
have admitted, the Roman law; which is mistaking 
the effect for the cause. It is not because the English 
lir.ve rejected the Roman laws that they are free; but 
it is because they were free ( or, at least, because there 
existed, among them, causes which were, in process of 
time, to make them so), that they have been able to 
reject the Homan laws. But, even -though they had 
admitted those laws, these same circumstances, that 
have enabled them to reject the whole, would haYe 
likewise enabled them to reject those parts which 

sects : there was none but what might become the prevailing onc, whenever 
the sovereign thought proper to declare for it : and it was not England, as 
people may think at first sight,-it was only its government, which changed 
its religion. · 

VOL. II. 10 
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might not have suited them; and they would have 
seen, that it is very possible to· receive the decisions 
of the civil law on the subject of the servitutes urbanm 
et rusticce, without adopting its principles with respect 
to the power of the emperors*. 

Of this, the republic of Holland, where the civil law 
is adopted, would afford a proof, if there were not the 
still more striking one of the Emperor of Germany, 
who, though in the opinion of his people, he is the 
successor to the very throne of the C(l!sars, has not, by 
a great deal, so much power as the King of England; 
and the reading of the several treaties which deprive 
him of the power of nominating the principal officers 
of the empire, sufficiently shows that a spirit of unli
mited submission to monarchical power is no neces
sary consequence of the admission of the Roman civil 
law. 

The laws, therefore, that have taken place in Eng
land are what they call the unw1·itten law (also termed 
the common law), and the statute law. 

The unwritten law• is thus called, not because it is 
only transmitted by tradition from generation to gene
ration, but because it is not founded on any known 
act of the legislature. It receives its force from 
immemorial custom, and, for the most part, derives its 
origin from acts of parliament enacted in the times 
which immediately followed the Conquest, (particularly 
those anterior to the time of Richard I.) the originals 
of which are lost. 

The principal objects settled by the common law are, 
the rules of descent, the different methods of acquiring 
property, the various forms required for rendering con

• What particularly frightens the English lawyers, is, L. i. lib. i. Tit. 4, 
Dig.-Qttod principi placuerit legis habet vigorem. 

2 Vide ante, 79, 80. 
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tracts valid; in all which points it differs more or less from 
the civil law. Tims, by the common law, lands descen4 
to the eldest son, to the exclusion of all his brothers 
and sisters: whereas, by the civil law, they are equally 
divided among the children; by the common law, 
property is transferred by writing; but by the civil 
law, tradition (or actual delivery) is moreover requi
site, &c. 

The source, from which the decisions of the common 
law are drawn, is what is called pra:teritorum memoria 
eventorum, and is found in the collection of judgments 
that have been passed, from time immemorial, and 
which, as well as the proceedings relative to them, are 
carefully preserved under the title of 1·ec01·ds. In 
order that the principles established in such a series of 
judgments may be known, extracts from them are, 
from time to time, published under the name of 
1·ep01·ts; and these reports reach, by a regular series, so 
far back as the reign of Edward IL, inclusively. 

Besides this collection, which is voluminom:, there 
are also some ancient writers of great authority 
among lawyers; such as Glanvil, who flourished in the 
reign of Henry II.,-Bructon, "·ho wrote under Henry 
iII.,-Fleta, [ a book so entitled because it was written 
in the Fleet prison],-and Lyttelton. Among more 
modern authors, is Sir Edward Coke, lord chief justice 
of the King's Bench, under James I., who has written 
four· books of Institutes, and who is at present the 
oracle of the common law. 

The common law, moreover, comprehends some par
ticular customs, which are fragments of the ancient 
Saxon laws, escaped from the disaster of the Conquest; 
such as that called Garel-kind, in the county of Kent, 
by which lands are divided equally between or among 
the sons; and that called Bm·oug!t-English, by which, 
in some distri9ts, lands descend to the youngest son. 

10-2 
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Jaw, because It IS of force only SO far as It has been 
} , d b , • l S f •t · ant 1or1se y llllmemor1a custom. ome O I S prm•

1 l ' hciples are fol owed in the ecclesiastica courts, m t e 
courts of admiralty, and in the courts of the two 
universities; but it is there nothing more than le.]} sub 
lege graviori; and these different courts must conform 
to acts of parliament, and to the sense given to them 
by the courts of common law; being moreover sub
jected to the control of the latter". 

Lastly, the written law is the collection of the various 
acts of parliament, the originals of which are carefully 
preserved, especially since the reign of Edward III. 
"\Vithout entering into the distinctions made by 
lawyers with respect to them,-such as public and 
prit-ate acts, declaratory acts, or such as are made to 
extend or restrain the common law, &c.-it will be 
sufficient to observe, that, being the result of the 
united wills of the three constituent parts of the legis
lature, they, in all cases, supersede both the common 
law and all former statutes; and the judges must take 
cognisance of them, and decide in conformity to them, 
even though they had not been alleged by the parties*. 

The different courts for the administration of justice, 
in England, are, 

I. The Court of Common Pleas. It formerly made 
a part of the aula regis (the king's hall or court) ; but 
as the latter was bound by its institution always to 
follow the person of the king, and private individuals 
experienced great difficulties in obtaining relief from 
a court that was ambulatory, and always in motion, it 
was made one of the articles of the Great Charter, that 

• Uuless thuy be private acts. 

3 Vide Note (1,) p, 638. 
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the Court of Common Pleas should thenceforward be DE L0LJ1IE. 


holden in a fixed place*; and since that time it has. 

been seated at "\Vestminster•. It is composed of a 

lord chief justice, and three other judges 5

; and appeals 

from its judgments, usually called writs of error, are 

urought before the Court of King's Ilench. 


II. The Court of Exchequer". It was originally The Court of 
Exchequer.

established to determine those causes in which the 
king, or his servants, or accomptants, were concerned, 
and has gradually become open to all persons. The 
confining the power of this court to the above class of 
persons is, therefore, now a mere fiction; only a man 
must, for form's sake, set forth in his declaration that 
he is debtor to the king, whether he be so or no. This 
court is composed of the chief baron of the Exchequer, 
and three7 other judges. 

III. The Court of King's Ilench 8 forms that part of The court of 

the Aula Regis which continued to subsist after the King'sBench. 

dismembering of the Common Pleas. This court enjoys 
the most extensive authority of all other courts; it has 
the superintendence over all corporations, and keeps 
the various jurisdictions in the kingdom within their 
respective bounds. It takes cognizance, according to 
the encl of its original institution, of all criminal causes, 
and even of many causes merely civil. It is composed 
of the lord chief justice and three other judges". "\Vrits 
of error against the judgments passed in this court, 
in civil matters, are brought before the Court of the 
Exchequer Chamber: or, in most cases, before the 
House of Pecrs10 

• 

* Communia placita non sequantur curiam nosti-am, sed teneantur in aliquo 
loco certo. Magna Charta, cap. I l. 

• Yide ante, 53, 79, 80. 5 Ibid. Note (1.) p. 595. 
6 Ibid. 28. 7 Vide Note (1.) p. 5D1i. • Yide ante, 81, lll, 112, 
9 Vide Note (1.) p. 595. 10 Ibid. Ill, ll2, 447, 
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IV. The Court of the Exchequer Chamber. ,vhen 
this court is formed by the four barons, or judges of the 
Exchequer, together with the chancellor and treasurer 
of the same, it sits as a court of equity. ,vhen it is 
formed by the twelve 11 judges, to whom, sometimes, 
the lord chancellor is joined, its office is to deliberate, 
when properly referred and applied to, and give an 
opinion on important and difficult causes, before judg
ments are passed upon them in those courts where the 
causes are depending. 

(1.) Some of the principles of the civil law being embodied 
in the jurisprudence of this country, the following sketch of 
its origin, rise, and progress, has been chiefly compiled from 
the treatises of Taylor, \Vood, Harris, Gibbon, Butler, Black
stone, and Geldart's Hallifax. 

Previous to entering upon the history of the Roman law, 
it may perhaps be requisite to state the classes into which the 
Roman subjects were divided, and the Roman form of govern
ment and legislation :

1. The highest class or subjects were those who had the 
Jus Oi,citatis, by which they became possessed of the public 
rights, and were liable to the obligations attending the census, 
or enrolment in the censor's books; the militia, or serving 
in the army; the tributa, or taxation ; the suffragium, or 
voting in the different assemblies of the people; the honores, 
or public offices of the state; and the sacra, or a participation 
in the sacred rights of the city; it conferred on them the 
private rights and obligations of liberty, family, marriage, 
parental authority, legal property, making a will, succeeding 
to an inheritance, and tutelage or wardship. 

The citizens of Rome were divided into patricians or nobles, 
and plebeians or inferior persons, and the middle order, called 
the equites. Beneath the plebeians, were the slaves; their 
masters might set them free, they were then called " freed
men;" but, even after they were set free, their masters retained 
some rights over them. 

The Romans were divided into gentes or clans; their clans 
into families; their families into individuals. Each individual 

11 Vide Note (1.) p. W5. 
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hau a prrenomen, by which he was <listingui:;hed from others; NoTEs. 

a nomen, which denoted his clan; and a cognomen, which 
denoted his family; sometimes an agnomen was added, to' 
denote the branch of the family to which he belonged. Thus, 
in respect to Aulus Virginius Tricostus Ccelimontanus,-
Aulus, the prrenomen, denoted the individual; Virginius, 
the nomen-gentilitium, denoted that he was of the Virginian 
clan; Tricostus, the cognomen, <lenoteu that he was of the 
Tricostan family of that clan; the Ccelimontanus, the agno
men, denoted that he was of the C<Plimontan branch of that 
family; sometimes a further name was acquired, as Cunctator 
by Fabius, and Africanus by Scipio, in consequence of au 
illustrious deed. 

Next to the citizens of Rome, were the Latins, or those Pcrsonswhohad 

who had the Jus Latii. Ancient Latium contained the the "Jus Latii." 

Albani, Rutuli, and .iEqui; it was afterwards extended to the 
Osei, Ausones, allll V olsci: the difference between the right 
of the city and the right of Latium is not precisely ascer
tained: the principal privilege of the Latins seems to have 
been, the use of their own laws, and their not being subject 
to the edicts of the prretor; and that they had occasional 
access to the freedom of Rome, and a participation in her 
sacred rights. 

The Italians, or those who had the J us Italicuin, followed. Jus Italicum. 

All the c0untry, except Latium, between the Tuscan and 
Hadriatic Seas, to the rivers Rubicon and 1\Iacra, was, in this 
sense of the word, called Italy; the Italians had not access to 
the freedom of Rome, and <lid not participate in her sacred 
rites ; in other respects, they were nearly on a footing with 
the Latins. 

Those conn tries were called Provinces, which the Romans The Provinces. 

had conquered, or, in any other way, reduced to their power, 
and which were governed by magistrates, sent from Rome. 
The foreign towns, which obtained the rights of Roman 
citizens, were calleu 1\lunicipia. The cities or lands, which 111unicipia. 

the Romans were sent to inhabit, were called Colonire; some Colonire. 

consisted of citizens, some of Latins, and some of Italians, and 
had therefore different rights. 

Prrefecturre were conquered towns, governed by an officer Pra,rccturre. 

called a prrefect, who was chosen in some instances by the 
people, in others by the prretors. 

Civitates Frecleratre, were towns in alliance with Rome, and Civitates Frede· 
ratre. 
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consi<lere<l to be free. All who were not citizens, Latins, or 
Italians, were called Peregrini, or foreigners; they enjoyed 
none of the privileges of citizens, Latins, or Italians. 

Civil governments, in their first institution, are voluntary 
associations for mutual defence. To obtain the <lesired end, 
it is absolutely necessary that each individual should concei,·e 
himself oblige<l to submit his private opinion an<l actions to the 
judgment of the greater number of his associates; and the 
science of laws is the slow growth of time an<l experience. 

Among savage nations, the want of letters is imperfectly 
supplied by the use of visible signs, which awaken attention, 
and perpetuate the remembrance of any public or private 
transaction. The jurisprudence of the first Romans exhibited 
the scenes of a pantomime ; the wor<ls were adapted to tho 
gestures, and the slightest error or neglect in the forms of' 
proceeding was sufficient to annul the substance of the fairest 
claim. The communion of the marriage life was denoted by 
the necessary clements of fire and water 1, and the <livorced 
wife resigned the bunch of keys, by the delivery of which she 
had been invested with the government of the family. The 
manumission of a son, or a slave, was performed by turning 
him round with a gentle blow on the cheek; a ,vork was pro
hibite<l by the casting of a stone; prescription was interrupted 
by the breaking of a branch; the clenched fist was the symbol 
of a ple<lge or deposit; the right hand was the gift of faith and 
confidence. 

The indenture of covenants "·as a broken straw; weights 
and scales were introduced into every payment, and the heir 
who accepted a testament, was sometimes obliged to snap his 
fingers, to cast away his garments, and to leap and dance with 
real or affected transport•. If a citizen pursued any stolen 
goods into a neighbour's house, he concealed his nakedness 
with a linen towel, and hid his face with a mask or basin, lest 
he should encounter the eyes of a virgin or a matron. 

In a civil action, the plaintiff touched the ear of his wit
ness, seized his reluctant adversary by the neck, and implored, 
in solemn lamentation, the aid of his fellow-citizens. The 
two competitors grasped each other's hand, as if they stoo<l 
prepared for combat before the tribunal of the prretor : he 

1 Pandects, lib. XXIV. tit. i. leg. lxvi. 3 Gibbon, 172, edit. 1831. 
• St. Ambrose de Ofliciis, 3, 2. Sclmlting. ad Ulpiau Fragment. tit. xxii. 

n, xxviii. 643, 644. 
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commanded them to produce the object of the dispute; they 
went, they returned with measured steps, and a clod of earq1 
was cast at his feet to represent the field for which they con
ten<led. This occult science of the words and actions of law, 
was the inheritance of the pontiffs and the patricians. Like 
the Chaldean astrologers, they announced to their clients the 
days of business and repose; these important trifles were inter
woven with the religion of Numa; and after the publication 
of the Twelve Tables, the Roman people were still enslaved by 
the ignorance of judicial proceedings. The treachery of some 
11lebeian officers at length revealed the profitable mystery; in 
a more enlightened age, the legal actions were derided and 
observed : and the same antiquity which sanctified the prac
tice, obliterated the use and meaning, of this primitive 
language•. 

The Roman law, in the most extensive import of those 
,vor<ls, denotes the system of jurisprudence, by which the 
Roman empire ·was governed, from its first foundation by 
Romulus, to its final subversion in the East, in consequence of 
the taking of Constantinople by Mahomet II. The civil law 
denotes that part of the Roman law, which consists of the 
body of law, compiled by the orders of the Emperor Justinian, 
and of the laws subsequently enacted by him, and called his 
Novells. 

The writers on the Roman law generally divide its history 
into three eras,-the Jurisprudentia Antiqua, Media, and Nova. 
The first commences with the foundation of Rome, and extends 
to the era of the Twelve Tables; the second extends to the reign 
of the Emperor Adrian; the third to the reign of the Emperor 
Justinian. 

The Roman government, as it was constituted by Romulus, 
consisted of an elective king; a senate or council, first of one 
hundred, and afterwards of two hundred nobles; and a general 
assembly of the people. 'The command of the army, the admi
nistration of justice, the superintendence of religious concerns, 
with the office of high priest, belonged to the king; tho senate 
deliberated on all public business, and prepared it for the people; 
to them, the right of final determination upon it belonged. 

The number of senators was successively increased to three 
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hundred by Tarquinius Priscus; to six hundred by Sylla; to 
nine hundred by Julius Cmsar; Augustus reduced it to six 
hundred. That, during the monarchy, the king had the right 
of appointing the senators is clear: how they were chosen 
during the era of the republic, has been the subject of much 
dispute: some, with M. de Vertot, ]\I. de Beaufort, and Lord 
Hervey, contend that, as the consuls succeecled to the royal 
power, they enjoyed the royal prerogative of filling up the 
senate, till the creation of the censors, to whom it then 
devolved: others, with Dr. l\Iiddleton and Dr. Chapman, 
contencl that the kings, consuls, and censors, only acted in 
these elections ministerially and subordinately to the supreme 
will of the people; with whom the proper and absolute power 
of creating senators always resided. 

The people were divicled by Romulus into three tribes, and 
each tribe into three curim. Their public assemblies were 
called the coinitia curiata: every member had an equal right 
of voting at them; and the votes were reckoned by the head. 
Thus the issue of all deliberations depended on the poor, as 
they formed the most numerous portion of the community. 
To remedy this, Servius Tullius, the sixth king, divided the 
people into six classes, according to a valuation of their estates, 
and then subdivided the classes into an hundred and ninety-three 
centuries, and incorporated ninety-eight of the centuries into the 
first class, twenty-two into the second, twenty into the third, 
twenty-two into the fourth, thirty into the fifth, and the 
remaining part of the citizens into the sixth. Tho first class 
consisted of the richest citizens, the others followed in a pro
portion of wealth; the sixth consisted wholly of the poorest 
citizens. Each century, except the last, was obliged to furnish 
an hunclred men in the time of war : tho sixth was exempt 
from all taxes; and, to compensate this privilege to the rich, 
Servius enacted that, in the assemblies of the people, they 
should no longer count the votes by head, but by centuries, 
and that the first century should have the first vote. This 
arrangement, while it seemed to give every citizen an equal 
right of suffrage, as all voted in their respective centuries, 
virtually gave the richer classes the sole authority: but it was 
generally acceptable, as it conferred power on the rich, and 
immunities from taxes, and the other burdens of the state, on 
the poor. These assemblies were called the cornitia centzwiata. 
For some purposes, however, particularly for the choice of 
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inferior magistrates, and, in the time of the republic, for vesting 
military power in the dictator, the consuls, and the prretors, 
the comitia curiata continued necessary. 

On the expulsion of the last Tarquin, the senate seems to 
have been permitted to retain, for some time, the constitutional 
power, under the regal state, of the monarchs whom they had 
dethroned, and to have used all means within their reach to 
perpetuate it in themselves. During this period, the form of 
the [Roman legislation appears to have been-1st, that the 
senate should convene the assembly, whether of curi:.:e or 
centuri:.:e; 2dly, that the consul should propound to them the 
matter to be discussed; 3dly, that the augur should observe 
the omens, and declare whether they were favourable or unfa
vourable,-in the last case the assembly was dissolved; 4thly, 
that the assembly should vote; 5thly, that the consul should 
report the resolution of the people to the senate; and, 6thly, 
that the senate should confirm or reject it. 

These were the rights of the consuls, the senate, and the 
people, at the commencement of the republic; several altera
tions successively took place in favour of the people, at the 
expense of the consuls and the senate. 

·with respect to the consuls, their dignity and power were, 
by degrees, parcelled out among various magistrates ;-thus 
their power of deciding in civil matters was assigned to the 
prretors; their power of setting criminal prosecutions on foot 
was assigned to the public accusers; their care of the police 
to the ediles; their general superintendence of morals and 
manners to the censors. After this, little more remained to 
the consuls than their right to assemble the senate, convene 
the comitia, and command the armies of the republic. The 
consuls, and higher magistrates ·were chosen by the people: at 
first, their choice was confined to the patrician order ; after 
much contest, it was extended to the people. 

The influence of the patricians on the deliberations of the 
comitia ccnturiata was soon thought a grievance by the 
people; hence, upon every occasion which offered, they endea
voured to bring the business before the comitia curiata: but 
with this they were not satisfied; for, as a patrician magistrate 
only could preside at the comitia curiata, and before tho 
assembly proceeded to business, the omens were to be consulted, 
and none but patricians were admitted to the rank of augur, 
the comitia curiata, though in a less degree than the comitia 
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centuriata, were still subject to patrician influence. To make 
the people entirely independent of the patricians, at their 
general assemblies, the tribunes insisted that the public deli
berations should be brought before the assemblies of the tribes, 
at which every Roman citizen had an equal right to vote, and 
at which neither the presence of a magistrate, nor the taking 
of the omens, vrns essential. To this the senate and patricians 
found it necessary to submit. At first they contended that 
they were not bound by the laws passed at these assemblies, 
but they were soon forced to acknowledge their authority. 
These assemblies were called the Oomitia Tributa. 

Some important privileges, however, still remained to the 
~enate; they had the direction of all concerns of religion, the 
appointment of ambassadors, of governors of the provinces, of 
the generals and superior officers of the army, the management 
of the treasury, and, speaking generally, they had the direction 
of all the religious, civil, and military concerns of the state, 
subject to the control of the people, and subject also to the 
control of any tribune of the people, who, by his Teto, might, 
at any time, prevent the resolution of the senate from passing 
into a decree : but, when the people did not interfere, the 
senatus-consulta generally were obeyed; and it seldom hap
pened that, in rna:tters of weight, the people enacted a law, 
without the authority of the senate. Thus the constitutional 
language of ancient Rome ·was, that the senate should decree 
and the people order. 

By the senators themsekes, it was deemed an heinous 
offence that any of their body, without their leave, should 
propose a measure to the people : but, in the decline of the 
republic, the leading men of Rome and their creatures paid no 
attention to this notion, and frequently obtained from the 
reople what they knew would be refused them by the senate. 
The writings of Cicero abound with complaints against this 
practice. The determination of the people at the conutia 
centuriata, cornitia curiata, or comitia tributa, was equally 
lex, or a law of the state; but when it passed in the comitia 
tributa, as it orginated with the people, it was called plebi
scitwn : the decrees of the senate were callr<l senatus-consulta. 

The laws were distinguished, sometimesby the name of the 
person who proposed them, as the law .iEmilia: sometimes, 
by the names of the consuls, if they were proposed by both 
the consuls, as the law Papia Popprea; and sometimes, a 
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mention of the nature of the law was addeu, as the Lex Fannia 
sumptuaria. 

For acquiring a precise view of the history of the Roman 
law, it should be divided into nine periods :-1, The founda
tion of Rome; 2, the Twelve Tables; 3, the abolition of the 
decemvirs; 4, the reign of Augustus; 5, the reign of Hadrian; 
G, the reign of Constantine the Great; 7, the reign of Theodosius 
the Second; 8, the reign of Justinian; 9, the reign of his 
successors, till the fall of the empire in the East; and 10, the 
revival of the study of the civil law, in consequence of the 
discovery of the Pandects at Amalphi. 

The first of these periods contains the state of Roman juris
prudence from the foundation of Rome till the era of the 
Twelve Tables. As Rome was a colony from Alba, it is 
probable that her laws originateu in that city. Several of 
them are actually traced to her first kings; particular mention 
is made of laws enacted by Romulus, Numa, and Servius 
Tullius. Historians ascribe to Romulus the primitive laws of 
the Romans respecting marriage, the power of the father over 
his child, and the relation between patron and client : to 
Numa, their primitive laws respecting property, religion, and 
intercourse with foreign states; to Servi us Tullius, their 
primitive laws respecting contracts and obligations. It is 
supposed that, in the reign of the last of these kings, a collec
tion of their laws was promulgated by public authority. The 
scanty materials which have reached us, of the regal juris
prudence of Rome, lead to a conjecture, that the Romans had 
attained a high degree of legislative refinement before the 
abolition of royalty. 

Tarquin, the last king of Rome, was expelled in 509 ; and 
not long before or after his expulsion, a body of the Roman 
law, as it then stood, was collected by Papyri us, and from this 
was called Jus Oivile Papyrianum. 

During the first half century which followed the expulsion 
of the Tarquins, the civil government of the Romans was in 
great confusion: on their expulsion, much of the ancient law 
was disused, and some new laws were enacted. 

The undefined power of the consuls in framing laws being 
unpopular, three persons were sent into Greece, and to some of 
the most civilized states of Magna Grrecia or Lower Italy, to 
obtain copies of their laws and civil institutions. 

They returned in the third year after their mission. Ten 
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persons, called from their number Decemvirs, were then 
appointed to form a code of law for the government of the 
state, both in private and public concerns. This they effected, 
and divided their code into ten distinct tables: two were added 
to them in the following year. They were a mixture of the 
laws of other nations, and of the old Roman law, adapted to 
the actual circumstances of the state of the people. They 
were inscribed on twelve tables of brass; and, from that cir
cumstance, were called the Lairs of the Twefre Tables. 

The legislative ,visdorn of the Twelve Tables has been 
censured and praised, but it has been thought, in some in
stances, immoderately severe. Thus, in respect to an insolnnt 
debtor, after the debt was proved or admitted, they allowed 
him thirty days to raise the money, or find surety for its 
payment: at the end of the thirty days, the law delivered 
him into the power of his creditor, who might confine him for 
sixty days in a private prison, with a chain of fifteen pounds' 
weight, on a daily allowance of one pound of rice: during the 
sixty days he was to be thrice exposed in the market-place, 
to raise the compassion of his countrymen; at the end of 
sixty days, if he was sued by a single creditor, the creditor 
might sell him for a slave beyond the Tyber; if he was sued 
by several, they might put him to death, and divide his limbs 
among them, according to the amount of their several debts. 

Nothing can be urged in defence of this savage provision, if, 
as appears to be its true construction, the division which it 
directs to be made is to be understood literally of the body, 
and not of the price of the debtor: but if, before the Twelve 
Tables, an insolvent debtor became the 8lave of the creditor, 
so that his liberty and life were immediately in the power of 
the creditor, the ultimate severity of the Twelve Tables should 
be ascribed to the harsh spirit of the people, and the inter
mediate delays in favour of the debtor should be ascribed to 
the humane policy of the decernvirs. It may be added, that 
about two hundred years afterwards, the Petilian law provided 
that the goods, and not the body of .the debtor, should be 
liable to his creditor's demands; and that, at a subsequent 
period, the Julian law provided in favour of the creditor, the 
cessio bonorum, by which the debtor, on making over his 
property to his creditors, was wholly liberated from their 
demands. Upon the whole, if we consider the state of society 
for which the laws of the Twelrn Tables were formed, we 
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shall find reason to admit both their wisdom and their 
humanity. 

Whatever might be the origin or the merit of the T1.eefre 
Tables', they obtained among the Romans that blind and 
partial reverence which the lawyers of every country delight 
to bestow on their municipal institutions. The study is 
recommended by Cicero 5 as equally pleasant and instructive. 
" They amuse the mind by the remembrance of old words 
and the portrait of ancient manners ; they inculcate the 
soundest principles of government and morals; and I am not 
afraid to affirm, that the brief composition of the decemvirs 
surpasses in genuine value the libraries of Grecian philosophy." 
" How admirable," says Tully, with honest or affected pre
judice, " is the wisdom of our ancestors ! "\Ve alone are the 
masters of civil prudence, and our superiority is the more 
conspicuous, if we deign to cast our eyes on the rude and 
almost ridiculous jurisprudence of Dracon, of Solon, and of 
Lycurgus." The Twelve Tables were committed to the 
young, and the meditation of the old; they were transcribed 
and illustrated with learned diligence : they had escaped the 
flames of the Gauls; they subsisted in the age of Justinian, 
and their subsequent loss has been imperfectly restored by the 
labour of modern critics 8 

; but although these venerable monu
ments were considered as the rule of right and the fountain of 
justice7, they were overwhelmed by the weight and variety of 
new laws, which, at the end of five centuries, became a 
grievance more intolerable than the vices of the city 0. 

In proportion as Rome increased in arms, arts, and the 
number of her citizens, the insufficiency of the laws of the 
Twelve Tables was felt, and new laws were passed. This 
insensibly produced, during the remaining part of the period 
of the republic, that immense collection of laws, from which 
the civil law, as the Justinianean body of law is called, was 
extracted. It was divided, like the law of Greece, into the 
written and the unwritten law; the written comprehending 
the leges plebiscita, and senatus-consulta. 

The first, and most important branch of the unwritten law 
of Rome, was the Jus Honorarium, the principal part of which 

• Diodorus, tom. i lib. xii. 4!)4. 5 Cicero de Legibus, ii. 23'; 
Crassns (de Ora.tore) i. 43, 44. 6 IIeineccius, Hist. J. R, n. 29-33. 


7 Tacit. Annal. iii. 27. T. Liv. iii. 34. 

8 Tacit Annal. iii. 25. Liv. iii, 34. 3 Gibbon, 168. 
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Rome, the Mlministration of justice belonge<l to the king: on 
the establishment of the republic, it devolved to the consuls, 
and from them to the prretor. At first there was but one 
prretor, afterwards, their number was increased to two, the 
Prretor Urbanus, who au.ministered justice among citizens ' 
only; and the Prretor Peregrinus, who au.ministered justice 
between citizens and foreigners, or foreigners only: the nu111
be1· of prretors was afterwards increased, for the administration 
of justice in the provinces a.nd colonies. \Vhen the prretor 
entered on his office, he published an edict, or system of rulei, 
according to ·which he professed to adminster justice for tlrnt 
year. In consequence of his often altering his edicts, in the course 
of the year, faws were passad, which enjoined him not to , 
deviate from the form, which he shoulJ. prescribe to himself ! 
at the beginning of his office. All magistrates who hel<l tho 
offices \vhich were ranke<l among the honours of tho state, 
had the same right of publishing edicts; and, on this account, 
that branch of the law which was composed of the edict of 
the prretor, and the edicts of those other magistrates, was 
called the Jns llonorarium; but the edicts of the prretor 
formed by far the most important part of this branch of the 
Roman law. Such were his rank and authority in Rome, 
and such the inflaence of his decisions on Roman jurispru
dence, that several writers 011 the Roman law mentioned his 
edicts in terms which seem to import that he possessed legisla· 
tive as well as judicial power, and make it difficult to describe 
with accuracy ,,vhat is to be understood by the prretor's edict. 

An analogy exists between some parts of the law of which 
the honorary law of Rome was composed, and some imu.ortant 
branches of the law of England. 

First, by the prretor's edict, as those words apply to the 
subject now under consideration, civilians do not refer to a 
particular edict, but use the words to denote that general body 
of the law, to which the edicts of the prretors gave rise. 

Secondly, the legislative acts of any state, form a very small 
proportion of its laws : a much greater proportion of them 
consists of that explanation of the general body of the national 
law, which is to be collected from the decisions of its courts 
of judicature, and which has, therefore, the appearance of 
being framed by the courts. A considerable part of the law, 
distinguished by the name of the prretor's edict, was of the last 
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kind; and, as it was a consequence of his decisions, receivetl NOTES, 

the general name of his law. In this respect, the legal policy 
of England is not unlike that of Rome; for, voluminous as is 
the Statute Book of England, the mass of law it contains, 
bears 110 proportion to that, which lies scattered in the 
volumes of legal reports; and perhaps it would be difficult to 
find, in any edict of a prmtor, a more direct contradiction of The edicts of the 

the established law of the land, than the decisions of the prretorsnotor a 
more contra<li.c-

English judges, which, in direct opposition to the spirit and tory character, 

language of the statute De Donis, supported the effect of !~
0
::!~~1~:ci

common recoveries in barring estates tail. Englishjudges. 

Thirdly, Experience shows, that the provisions of law, on The provisions of 
law, have fre~account of the general terms in ·which they are expressed, or quently an lnju

the generality of the subjects to which they are applicable, have rious operation 
in particular

frequently an injurious operation in particular cases, and that cases. 

circumstances frequently arise, fo1· which the law has made no 
prov1s10n. To remedy these inconveniences, the courts of 
judicature of most countries, which have attained a certain 
degree of political refinement, have assumed to themseh·es a 
right of administering justice in particular instances, by cer
tain equitable principles, which they think more likely to 
ans,ver the general ends of justice, than a rigid adherence to 
law; and, where law is silent, to supply its defects by pro
visions of their own. These privileges were allowed the 
prretor by the law of Rome ; in virtue of them, he pronounced 
decrees, the general object of which had sometimes a correc
tive, and sometimes a suppletory operation on the subsisting 
laws. They were innovations, but it may be questioned, 
whether any part of the pr::etor's law was a greater innovation 
on the subsisting jurisprudence of the country, than the 
decisions of English courts of equity on the Statute of Frauds. 

Fourthly, The laws of every country allow its courts a Thclawsofcvery 

considerable de"aree of power and dispretion in regulating the country allow its 
...., LJ courts a consi

forms of their proceedings, and carrying them into effect; derable degree or 

further than this, the prretor's power of publishing an edict, :,~~;n~nd dis

signifying the rules by which he intended the proceedings of 
his courts should be directed, does not appear to have extended; 
so that the nature of the prretor's jurisdiction, in the exercise 
of his judicial authority, was not so extravagant or irregular as 
it has been sometimes described. 

A second source of the umvritten law of Rome was, the .ActionesLegis, 

Actzones_Legis,• and /JOer [ernnes Legum .1.'LTormu[ ro, or the ..."Ct1'ons FSoolrmemuln~.Legum= 
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at law, and forms of forensic proceedings, and of transacting 
legal acts. These, for some time, were kept a profound secret 
by the patricians; but Appius Claudius having made a col
lection of them for his private use, it was published by Cnreus 
Flavius, his secretary. The patricians then devised new 
forms, and those were made public by Sextus .lElius. These 
publications were called the Flavian and .lElian Collections; 
all we have of them is to be found in Brisson's celebrated 
work, De Formulis et Solemnibus Populi Romani V erbis. 

A third source of the unwritten law of Rome, was derived ' 
from the Disputationes Fori, and the Responsa Prudentum, 
To give his client legal advice was among the duties of the 
patron: insensibly, it became a general practice, that those 
who wanted legal assistance, should apply for it to the persons 
of whose legal skill they had the greatest opinion. This was 
the origin of the jurisconsulti, or civilians of Rome; they 
were generally of the patrician order, and from succeeding to 
this branch of the duty of patronage, received the name of 
patrons; while those by whom they were consulted were 
called clients. The patron received his client with a solemnity 
bordering on magisterial dignity; and generally delivered, in 
a few words, his opinion on the case which was submitted to 
his consideration; but he sometimes accompanied it with his 
reasons. These consultations usually took place at an early 
hour of the morning : the broken slumbers of the civilians are 
mentioned by almost every Roman poet, when describing the 
inconveniences which attend distinction and fame. Legal 
topics were often subjects of the conversations of civilians; 
and the Forum, from their frequent resort to it, being the 
usual scene of these friendly disputations, gave its name to 
them. They also published treatises on legal subjects. Their 
opinions and legal doctrines were highly respected; but till 
they were ratified by a judicial decision, they had no other 
weight than what they derived from the degree of public 
estimation in which tho persons who delivered them were 
held. 

The civilians are commonly divided into three classes ;
those who flourished between the era of the Twelve Tables and 
the age of Cicero, thoso who flourished from the age of Cicero 
to the reign of Severus Alexander, and those who flourished 
from the beginning of his reign to that of the Emperor Justinian. 

'l'he second, is the antejustinianean jurisprudence. From 
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the fragments of the works of the civilians who flourished 
during that period, mo<leru writers have described them as 
men of enlarged minds, highly cultivated understandings, and 
great modesty. In their judicial studies, they availed them
selves of the learning and philosophy of the Greeks; carried 
the disputes of the schools of Athens into the Forum; and, 
early in the period of which we are speaking, branched into 
two sects, whose opposite tenets were founded on principles, 

. not unlike those which gave rise to the distinctive doctrines 
of the disciples of Zeno and Epicurus. 

Antistius Labeo was the founder of the former sect; Ateius 
Capito of the latter : from Proculus and Pegasus, two eminent 
followers of Labeo, the former were called Proculeians or 
Pegasians; from l\Iasurius Sabinius, and Cassius Longinus, 
two eminent followers of Capito, the latter were called Sabi
nians or Cassians. The former contended for a strict adherence 
to the letter and forms of the law; the latter for a benign inter
pretation of it, and for allowing great latitude in the observance 
of its forms. Attempts were made to compromise ihe dif
ference between them : they gave rise to a third sect,-the 
Jurisconsulti Erciscundi, or l\Iiscalliones. Something of the 
difference which subsisted between the disciples of Labeo and 
Capito, has long subsisted in the jurisprudence of England ; 
but the good sense of the English bar has prevented the main
tainers of the different opinions from forming themselves into 
sects. Till the reign of Augustus every person was at liberty to 
deliver judicial opinions; Augustus confined this privilege to 
particular persons, with a view, it · is supposed, of their pro
pagating those doctrines of law which were favourable to his 
political system; the Emperor Adrian restored the general 
liberty; the Emperor Severus Alexander assigned it the limits 
within which it had been circumscribed by Augustus. 

The power of Julius Cresar, in consequence of his perpetual 
dictatorship, placed him above law; but it does not appear 
that he made many innovations, of a general nature, in the 
Roman jurisprudence. That was left to Augustus, his heir 
and successor. At different periods of his reign, the people 
conferred on Augustus the various titles of perpetual tribune, 
consul, proconsul, censor, augur, and high priest: thus, in 
effect, he acquired both the civil and military power of the 
state ; but, as he professed to exercise it in virtue of those 
offices, his acts had the appearance of being the acts of the 
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different magistrates, whose offices had been conferred on him. 
Finally, in the year of the city 735, power was given him to 
amend or make whatever laws he shouhl think proper. This 
was the completion of the Lex Regia, or of those successive 
laws, which, while they permitted much of the outward form 
of the republic to remain, invested the emperor with absolute 
power :-during the whole of Augustus' reign, the forms of 
the leges and senn.tus consulta, those vestiges of dying liberty, 
as they are called by Tacitus, were preserved. 

For the senate, Augm,tus uniformly professed the greatest 
deference ; he attended their meetings, seemed to encourage 
their free discussion of every subject which came before them; 

· and, when a law was approved of by them, he permitted it, 
agreeably to the ancient forms of the republic, to be referred 
to the people. The reference of laws to the people was 
abolished by Tiberius; so that, from his time, the laws of 
Rome originated, and were completed in the senate. At first 
their deliberations had the appearance of free discussion ; by 
degrees even that vanished, and insensibly the senate served 
for little more than a nominal council of the emperor, an office 
to register his ordinances, and a court of ju<licature for great 
public causes. 

This memorable revolution in the functions of the senate, 
with which eYen the forms of Roman liberty expired, must 
be dated from the Emperor Adrian, and forms the fifth period 
of the history of the Roman law. He was the first of the 
emperors who exercised, without disguise, the plenitude of 
legislative power. ,vith him, therefore, the Imperial Con
stitutions, under the Yarious names of Rescripta, Epistolre, 
Decreta, Edicta, Pragmaticm Sanctiones, Orationes, and Anno
tationes, originated ; they had the force of law in every part 
of the Roman state. Under his reign, Julian, a lawyer of 
great eminence, digested. the prretor's ed.icts, and other parts 
of the JttS Ilonorarium, into a regular syst$:)m of law, in fifty 
books. This compilation was much esteemed ; it was ref erred 
to as authority, and obtained the title of Ediotum Pe1·
petuum; all the remains of it which have come do,vn to us, 
are the extracts from it in the Digest. 

After this came the Codex Gregorianus, a collection of im
perial con~titutions, from Adrian to Dioclesian, by Gregorius 
or .Gregorian us, prrotorian prref ect to Constantine the Great. 
Tlus was succeeded by the Codex Ilermo9enianus, a continu
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ation of the former code, by Hermogenes, a contemporary of NoTEs. 

Gregorius or Gregorianus. 
The new forms of civil and military government introduced TH& srxTH 

· l 1 1 bl. h f Cl · . · d PERIOD OF TH&by Constantme, t 10 cga csta 1s ment o u1stiamty, au HtsToav oF TH" 

the division of the empire between the sons of Theodosius RoMAN LAw. 

the Great, induced important changes in the jurisprudence of ~~:.~:::: the 

Rome. 
To the first may be referred numerous laws, respecting the 

privileges and police of the imperial city; to the second, an 
abundance of legal provisions, respecting the various offices 
of the empire, and the ceremonial of the Byzantine court ; 
to the third, a succession of imperial edicts, by which Chris
tianity was first tolerated, then legalized, and afterwards· 
establisheJ as the religion of the state :-and the division 
of the empire between the sons of Theodosius, in 395, was 
attended with still more important effects on Roman juris
prudence. 

The variety of laws introduced a consiJerable degree of 
' · 1 n • • d T d · confus10n mto t 10 .1."oman Jurispru once. o ren1e y 1t, 

Theodosius 11., tho Emperor of the East, published, in 438, 
the celebrated code of law, called, from him, the Theodosian 
Code, which forms the seventh period of the history of the 
Roman law. It comprises all the imperial constitutions from 
312, the year in which Constantine was supposed to have 
embraced Christianity, to the time of its publication. Imme
diately after the publication of the Theodosian Code in the 
Eastern Empire, it was received into the empire of the ,vest, 
by an edict of Valentinian III. In the East, it retained its 
force, till it was superseded by the Justinianean collection. 

It retained, but indirectly, its authority longer in the ,vest. 
Tl1e barbarians, who invaded the empire, permitted tl10 
Romans to retain the use of their laws. In 506, Alaric, king 
of the Visigoths in Gaul, ordered a legal code to be prepared, 
in which the Roman and Gothic laws and usages should be 
formed into one body of law, for the general use of all his 
subjects; this was accordingly done in the twenty-second year 
of his reign ; and from Anianus, his referendary or chancellor, 
by whom it "·as either compiled or published, it was called 
the Bre'Ciarium Aniani. It is an extract from the Gregorian, 
Hermogenian, and Theodosian Codes, the novels of the subse
quent emperors, the sentences of Paullus, the institutes of 
Gaius, and the works of Papinian. It superseded the use of 
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the former laws so far, that in a short time, they ceased to be 
cited in the courts, or by writers on the subject of law; and ' 
Anianus' collection, under the name of the Roman or Theo
dosian law, became the only legal ·work of authority 9 

• 

The eighth, and most important period of the history of the 
Roman law, comprises the time in which the body of law, 
compiled by tho direction of tho Emperor Justinian, was 
framed. 

By his order, Trebonian, and nine other persons of dis
tinction, in the first year of his reign, made a collection of the 
most useful laws in the Codex Theodosianus, the two earlier 
codes of Gregorius and 1-Iermogenes, and the constitutions of 
some succeeding emperors. It was immediately published by ! 

Justinian, and is called the Codex Justinianus PriinaJ PrGJ
lectionis. 

But his great work is his Digest, or Pandects. By his 
direction, Trebonian, with the assistance of sixteen persons, 
eminent either as magistrates or professors of law, extracted 
from the works of .the former civilians, a complete system of 
law, and digested it into fifty books. 

Previously to its publication, an elementary treatise, com
prising the general principles of the system of jurisprudence 
contained in it, was promulgated, by the emperor's direction, 
in four books. F1:om its contents, it was called Tlte Institutes. 

Thus the Digest and Institutes were formed into a body of 
law by the authority of the emperor. He addressed them, as 
imperial laws, to his tribunals of justice, and to all the acade
mies where the science of jurisprudence was taught : they 
were to supersede all other law, and to be the only legitimate 
system of jurisprudence throughout the empire. 

In the following year he published a corrected edition of 
the code, under the title Codex RepetitaJ Prcclectionis. This 
wholly superseded the first code ; and, except so far as it has 
been preserved in the latter, it is wholly lost. 

The edicts which he promulgated, after the new edition of 
the Codex, were collected into one volume in the last year of 
his reign, and published under the name of NorellaJ 10

• 

9 See the learned Prolegomena ad Codicem Theorlosianum of Gothofred, 
10 l\Iost of the Novellm were written in the Greek language. In the 

last year of Justinian's life, a Latin translation was made of them; and, 
by the fidelity with which it was executed, obtained the appellation of the 
Volumen Authenticum. A,D, 568. 

In most editions of the Corpus Juris Civilis, the Novells are followed by 
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The objects of the civil law at·e the rights of persons; the NOTES. 

rights of things ; actions, or the means of recovering what is RwaT oF Psa
SONS AND OFdue. THINGS. 

Persons are considered either in their natural or civil capa Persons consi· 
dered either incities. In their natural capacity, they are considered with their natural or 

regard to,-1. life; 2. sex; 3. age. In their civil capacity, civil capacitie•• 

their state is denominated from a respect,-1. to liberty; 
2. city; 3. family. 

The first division of persons, in a civil consideration, is into 
freeinen and slaves. Slavery, in the civil law, had three 
origins,-!. captivity in war; 2. birth; 3. the sale of a man's 
self to another. 

The distinction of ranks and persons is the firmest basis of a The distinction 

mixed and limited government. The perfect equality of men ~~::i'::h:n:,:-· 

is the point in which the extremes of democracy and despotism es\ basis ora. 
~ d d . h . f l . l m1xedand li•are con1oun e , smce t e maJesty o tie prmce or peop e mitedgovcm

would be offended, if any heads were exalted above the level ment. 

of their fellow-slaves or fellow-citizens. 
In the decline of the Roman empire, the proud distinctions In the decline of 

the Roman em• 
of the [republic were gradually abolished, and the reason or pire, thedistinc

instinct of Justinian completed the simple form of an absolute :;~;ii~;,:re
monarchy. . The emperor could not eradicate the popular abolished. 

reverence which always waits on tho possession of hereditary 
wealth, or the memory of famous ancestors. He delighted to 
honour with titles and emoluments his generals, magistrates, 
and senators; and his precarious indulgence communicated 
some rays of their glory to the persons of their wives and 
children. 

But in the eye of the la,v, all Roman citizens were equal, In the eye of the 
law, all Romanand all subjects of the empire were citizens of Rome. That citizens were 
eq11a\.inestimable character was degraded to an obsolete and empty 

name. The voice of a Roman could no longer enact his laws, 
or create the annual ministers of his power; his constitutional 
rights might have checked the arbitrary will of a master; and 
the bold adventurer from Germany or Arabia was admitted, 
with equal favour, to the civil and military command, which 
the citizen alone had been once entitled to assume over the 
conquests of his fathers. 



NOTES, 

The fil'!lt Cresars 
guarded the dis
tinctions l'f in• 
genuousand 

•servile birth, 

PATERNAL 
!'OWIIR, 

The absolute 
dominion of the 
father is peculiar 
to the Roman 
jurisprudence, 

A Roman citizen 
in his father's 
llonso, was a 
mere thing. 

656 TIIE CIVIL LAW. [Iloox L 

Tho first Cresars had scrupulously guarded the distinction 
of ingenuous and ser'Cile birth, which was decided by the con
dition of the mother; and the candour of the laws was 
satisfied, if her freedom could be ascertained cluring a single 
moment between' the conception and the delivery. The slaves 
who were liberated by a generous master, immediately entered 
into the middle class of libertines, or freedmen : but they could 
never be enfranchised from the duties of obedience and grati~ 
tude : whatever were the fruits of their industry, their patron 
and his family inherited the third pa1't, or even the whole of 
their fortune if they died without children and without a 
testament. Justinian respected the rights of patrons, but his 
indulgence removed the badge of disgrace from the two 
inferior orders of freedmen: whoever ceased to be a slave, 
obtained, without reserrn or delay, tho station of a citizen; 
and at length the dignity of an ingenuous birth, which nature 
had refused, was created, or supposed, by the omnipotence of 
the emperor. 

The law of nature instructs most animals to cherish and 
educate their infant progeny. The law of reason inculcates to 
the human species the returns of that piety. But the exclusive, 
absolute, and perpetual dominion of the father over his chil
dren, is peculiar to the Roman jurisprudence 11, and seems to 
be coeval with the foundation of the city 12 The paternal • 

power was instituted or confirmed by Romulus ; and after the 
practice of three centuries, it was imcribed on the fourth table 
of the decemvirs. In the forum, the senate, or the camp, the 
adult son of a Roman citizen enjoyed the public and p1·ivate 
rights of, a pe1·son; in his father's house, he was a mere thing; 
confounded by the laws with the moveables, the cattle, and 
the slaves, whom the c-0pricious master might alienate or 
destroy without being responsible to any earthly tribunal. 
The hand which bestowed the daily sustenance might resume 
the voluntary gift; and whatever was acquireu by the labour 
or fortune of the son, '\Yas immediately lost in the property of 
the father. His stolen goous (his oxen or bis children) might 
be recovered by the same action of theft 13

; and if either l1ad 
been guilty of trespass, it was in his own option to compensate 
the damage, or resign to the injmcd party the obnoxious. 

11 Inst, lib. I. tit. 9. Pandects, lib. I. tit. O, 7, Code, lib. VIII. tit. 47-40. 
11 Dionys. Hal. lib. II. 94, 95. Pandects, lib. I. tit. 6, leg.-viii. 
1
• Pandects, lib. XLVIII. tit. 2, leg. xxiv. n, 13; leg, xxxvili. n, 1. 
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animal. At the call of indigence or avarice, the master of a NOTES, 

family could dispose of his children or his slaves. But the 
condition of the slave was far more advantageous, since he 
regained, by the first manumission, his alienated freedom ; 
the son was again restored to his unnatural father; he might 
be condemned to servitude a second and a third time ; and it 
was not until after the third sale and deliverance u, that he 
was enfranchised from the domestic power which had been so 
repeatedly abused. 

According to his discretion, a father might chastise the The majesty of 

real or imaginary faults of his children, by stripes, by impri- !~:!~':;!;:0 

sonment, by exile, by sending them to the country to work in poweroflifeand. ~ ~~ 

chams among the meanest of his servants. The majesty of 
a parent was armed with the power of life and death 15

; and' 
the examples of such bloody executions, which were sometimes 
praised, and never punished, may be traced in the annals of 
Rome, beyond the times of Pompey and Augustus. Neither 
age, nor rank, nor the consular office, nor the honours of a 
triumph, could exempt the most illustrious citizen from the 
bonds of filial subje'ction 16

: his own descendants were included 
in the family of their common ancestor; and the claims of 
adoption were not less sacred, or less rigorous, than those of 
nature. ,vithout fear, though not without danger of abuse, 
the Roman legislators had reposed an unbounded confidence 
in the se11timents of pate1:nal love; and the oppression was 
tempered by the assurance, that each generation must succeed 
in its tum to the awful dignity of parent and master 17

• 

The first limitation to l)aternal power is ascribed to the The first limita
tion on paternaljustice and humanity of Numa: and the maid, who had power, ascribed 
to Numa.espoused a freeman, with liis father's consent, was protected f1·om 

the disgrace of becoming the wife of a slave. In the first 
ages, when the city was pressed, and often famished by her 
Latin and Tuscan neighbours, the sale of children might be a 
frequent practice; but as a Roman could not legally purchase 
the liberty of his fellow-citizen, the market must gradually 
fail, and the trade would be destroyed by the conquests of the 
republic. 

An imperfect right of property was at length communicated An imperfect 
right of property 

to sons; and the three-fold distinction of profectious, ad'Cen- eommunlcatcd 
to eons. 


H Antiquities of Ileineccius. · 

15 Inst. lib. IV. tit. 9. Geldart's llalllf~:i-. 

16 Au1 Gellius, Noctes Atticoo, ii, 2, 
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titious, and professional, was ascertained by tho jurisprudence 
of the Code and the Pandccts 18

, Of all that proceeded from 
the father, he imparted only the use, and reserved the abso
lute dominion ; yet if his goods were sold, the filial portion 
was excepted, by a favourable interpretation, from the 
demands of the creditors. In whatever accrued by marriage, 
gift, or collateral succession, the property was secured to the 
son; but the father, unless he had been specially excluded, 
enjoyed the usufruct during his life. As a just and prudent 
reward of military virtue, the spoils of the enemy were 
acquired, possessed, and bequeathed by the soldier alone ; and 
the fair analogy was extended to the emoluments of any liberal 
profession, the salary of public service, and the sacred libe
rality of the emperor or the empress. The life of a citizen 
was less exposed than his fortune to the abuse of paternal 
power. Yet his life might be adverse to the interest or 
passions of an unworthy father; the same crimes that" flowed 
from the corruption, were more sensibly felt by the humanity 
of the Augustan age; and the cruel Erixo, who whipped his 
son till he expired, was saved by the emperor from the just 
fury of the multitude 19 

• 

The Roman father, from the licence of servile dominion, 
was reduced to the gravity and moderation of a judge. The 
presence and opin'ion of Augustus confirmed the sentence of 
exile pronounced against an intentional parricide by the 
domestic tribunal of Arius. Adrian transported to an island 
the jealcms parent, who, like a robber, had seized the oppor
tunity of hunting, to assassinate a youth, the incestuous lover 
of his step-mother20 A private jurisdiction is repugnant to• 

the spirit of monarchy; the parent was again reduced from a. 
judge to an accuser ; and the magistrates were enjoined by 
Severus Alexander to hear his plaints and execute his sen
tence. He could no longer take the life of a son without 
incurring the guilt and punishment of murder; and the pains 
of parricide, from which the son had !been exempted by the 
Pompeian law, were finally inflicted by the justice of Constan
tine 21 n. 

18 Inst. lib. II. tit. 9. Pandects, lib. XV. tit. 1 ; lib. XLI. tit. I. 
19 Seneca de Clementia, l, 14, 15. 
20 Marcian. Inst. lib. XIV. in Pandect, lib. XLVIII. tit. 9, leg. v. 
21 Pandects, lib. XLVIII. tit. 8, 9, , Code, lib. IX. tit, 16. 17, 
22 3 Gibbon, 186. 
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After the Punic triumphs, the matrons of Rome aspired to 
the common benefits of a free and opulent republic: their 
wishes were gratified by the indulgence of fathers and lovers, 
and their ambition was unsuccessfully resisted by the gravity 
of Cato the Censor 2". They declined the solemnities of the 
old nuptials, defeated the annual prescription by an absence 
of three days, and, without losing the1r name or independence, 
subscribed the liberal and definite terms of a marriage-contract. 
Of their private fortunes, they communicated the use, and 
secured the property; the estates of a wife could neither be 
alienated nor mortgaged by a prodigal husband; their mutual 
gifts were prohibited by the jealousy of the laws; and tho 
misconduct of either party might afford, under another name, 
a future subject for an action of theft. To this loose and 
voluntary compact, religious and] civil rites were no longer 
essential; and between persons of a similar rank, the apparent 
community: of life was allowed as sufficient evidence of their 
nuptials. 

The dignity of marriage was restored by the Christians, 
who derived all spiritual grace from the prayers of the faithful 
and the benediction of the priest or bishop. The origin, 
validity, and duties of the holy institution, were regulated by 
the tradition of the synagogue, the precepts of the Gospel, and 
the canons of general or provincial synods 2

'; and the con
science of the Christians was awed by the decrees and censures 
of their ecclesiastical rulers. Yet the magistrates of J usti
nian were not subject to the authority of the church: their 
emperor consulted the unbelieving civilians of antiquity, and 
the choice of matrimonial laws in the Code and Pandects, is 
directed by the earthly motives of justice, policy, and the 
natural freedom of both sexes". 

Besides the agreement of the parties, the essence of every 
rational contract, the Roman marriage required the previous 
approbation of the parents. A father might be forced by some 
recent laws to supply the wa,nts of a mature daugh_ter ; but 
even his insanity was not generally allowed to supersede the 
necessity of his consent. The causes of the dissolution of 

23 I.iv. XXXIV. 1-8. 
u Bingham, lib. XXII. 6 Chardon, Hist. des Sacremens. 
25 Inst. lib. I. tit. 10. Pandects, lib. XXIII.-XXV. Code, lib. V. 

3 Gibbon, 186, 187, 
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matrimony have varied among the Romans 116 
; but the most 

solemn sacrament, the confarreation itself, might always be 
done away by rites of a contrary tendency. In the first 
ages, the father of a family might sell his children, and his 
wife was reckoned in the number of his children: the domestic 
judge might pronounr.e the death of the offender, or his mercy 
might expel her from his bed and house; but the slavery of 
the wretched female was hopeless and perpetual, unless he 
asserted, for his own convenience, the manly prerogative of a 
divorce. 

,vhen the Roman matrons became the equal and volun
tary companions of their lords, a new jurisprudence was 
introduced, that marriage, like other partnerships, might be 
dissolved by the abdication of one of the associates. 

In three centuries of prosperity and corruption, this principle 
was enlarged to frequent practice and pernicious abuse. ~assion, 
interest, or caprice, suggested daily motives for the dissolution 
of marriage; a word, a sign, a message, a letter, the mandate 
of a freedman, declared the separation, the most tender of 
human connexions was degraded to a transient society of 
profit or pleasure. Accorcling to the various conditions of 
life, both sexes alternately felt the disgrace and injury; an 
inconstant spouse transferred her wealth to a new family, 
abandoning a nunierous, perhaps a spurious, progeny to the 
paternal authority and care of her late husband; a beautiful 
virgin might be dismissed to the world, old, indigent, and 
friendless; "but the reluctance of the Romans, when they were 
pressed to marriage by Augustus, sufficiently marks that the 
prevailing institutions were least favourable to the males." 

A specious theory is confuted by this free and perfect expe
riment, which demonstrates that the liberty of divorce does 
not contribute to happiness and virtue. The facility of sepa
ration would destroy all mutual confidence, and inflame every 
trifling dispute ; the minute difference between a husband and 
a stranger, which might so easily be removed, might still 
more easily be forgotten; and the matron, who in five years 
can submit to the embraces of eight husbands, must cease to 
reverence the chastity of her own person 27, 

Every act of a citizen was subject to the judgment of the 

26 Plutarch, 57. 2
1 Juvenal Satir. VI. 20, 3 Gibbon, 188. 
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censors; the first who used the privilege of divorce assigned, 
at their command, the motives· of this conduct 18 

; and a 
senator was expelled for dismissing his virgin spouse without 
the knowledge or advice of his friends. \Vhenev;lr an action 
was instituted for the recovery of a marriage portion, the 
prretor, as the guardian of equity, examined the cause and the 
characters, and generally inclined the scale in favour of the 
guiltless and injured party. Augustus, who united the power.:i 
of both magistrates, adopted their different modes of repressing 
or chastising the licence of divorce 29 

• 

The presence of seven Roman witnesses was required for 
the validity of this solemn and deliberate act; if any adequate 
provocation had been given by the husband, instead of tl,ie 
delay of two years, he was compelled to refund immediately, 
or in the space of six months ; but if he could arraign the 
manners of his wife, her guilt or levity was expiated by the 
loss of the sixth or eighth part of her marriage portion. 

The Christian princes were the first who specifi~<l the just 
causes of a private divorce ; their institutions, from Constan
tine to Justinian, appear to fluctuate between the custom of 
the empire and the wishes of the church "0

; and the author of 
the Novells too frequently reforms the jurisprudence of the 
Code and Pandects. In the most rigorous laws, a wife was 
condemned to support a gamester, a drunkard, or a libertine, 
unless he were guilty of homicide, poison, or sacrilege ; in 
,vhich case the marriage, as it should seem, might have been 
dissolved by the hand of the executioner. 

But the sacred right of the husband was invariably main
· d d 1· } · d f: ·1 f h 1· ftame to c 1ver 11s name an am1 y rom t e l 1sgrace o 

adultery· the list of mortal sins either male or female was 
• ' ' ' 

Curtailed and enlarged by successive regulations, and the 
obstacles of incurable impotence, long absence, and monastic 
profession, were allowed to rescind the matrimonial obligation. 
\Vhoever transgressed the permission of the law, was subject 
to rnrious and heavy penalties. The woman was stripped of 
her wealth and ornaments, without excepting the bodkin of 
her hair; if a man introduced a new bride into his heel, her 
fortune might be lawfully seized by the vengeance of his 

£a Valerius l\Iaximus, lib. II. c. !). 
29 Heineccius, ad Legem Papiam Popprcam, c. 19, in Opp. tom. vi. P. i. 

323-333. 
80 Selden, Uxor Ebraica, lib. IIJ.c. 31, 847-3:i3, 
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exiled wife. Forfeiture was sometimes commuted to a fine; 
the fine was sometimes aggravated by transportation to an 
island, or imprisonment in a monastery: the injured party 
was released from the bonds of marriage; but the offender, 
during life, or a term of years, was disabled from the repeti
tion of nuptials. The successor of Justinian yielded to the 
prayers of his unhappy subjects, and restored the liberty of 
divorce by mutual consent 91 

, 

According to the maxims of the republic, a legal marriage 
could only be contracted by free citizens; an honourable, at 
least an ingenuous birth, was required for the spouse of a 
senator; but the blood of kings could never mingle in legiti
mate nuptials with the blood of a Roman; and the name of a 
stranger degraded Cleopatra and Berenice to live the concu
bines of Mark Anthony and Titus 32

, This appellation, 
indeed, so injurious to the majesty, cannot, without L.'ldul
gence, be applied to the manners of these oriental queens. 

A concubine, in the strict sense of the civilians, was a 
woman of servile or plebeian extraction, the sole and faithful 
companion of a Roman citizen, who continued in a state of 
celibacy. Her modest station, below the honours of a wife, 
above the infamy of a prostitute, was acknowledged ancl 
approved by the law_s: from the age of Augustus to the tenth 
century, the use of this secondary marriage prevailed, both in 
the west and east, and the humble virtues of a concubine were 
often preferred to the pomp and insolence of a noble matron. 
In this connexion, the two Antonines, the best of princes and 
of men, enjoyed the comforts of domestic love; the example 
was imitated by many citizens impatient of celibacy, but 
regardful of their families. 

Legitimate children were those born in lawful wedlock: 
all others were considered as illegitimate. Illegitimate chil
dren were of four sorts,-1. natural children, or those born in 
concubinage; 2. spurious; 3. filii adulterini; 4. incestuosi 9

". 

If at any time the parents desired to legitimate their natural 
children, the conversion was instantly performed by the cele
bration of their nuptials with a partner whose fruitfulness 
and fidelity they had already tried. By this epithet of natural, 
the offspring of the concubine were distinguished from the 

8291 3 Gibbon, 190. lEneid, viii. 088, 
83 Iloppii Comm. lib, I. tit. IO, s. 13, Geldart's llallifax, 16. 
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spurious blood of adultery, prostitution, and incest, to whom 
Justinian reluctantly grants the necessary aliments of life; 
and these natural children alone were capable of succeeding 
to a sixth part of the inheritance of their reputed father. 
According to the rigour of the law, bastards were entitled 
only to the name and condition of their mother, from whom 
they might derive the character of a slave, a stranger, or a 
citizen. The outcasts of every family were adopted, without 
reproach, as the children of the states"'. Legitimation was 
also acquired by the natural son being made a decemvir, or by 
a rescript from the emperors~. 

Exclusive of the non-consent of the parent,-want of age, 
-want of citizenship,-natural defects of mind and body,-as 
forming impediments to a just marriage,-consanguinity and 
affinity were likewise obstructions. 

A 

The rules for computing degrees of consangui- j '--'-' 
C-Dnity, in the right and oblique lines, by the civil 
E-Fand eonon and English laws, aro thus, l 

B 

G-H 
I 

The general rule concerning marriages prohibited on account 
of consanguinity and affinity was,-" All such as are real 
parents and children to each other, or in the place of parenta 
and_ children, are forbidden to marry together." 

In the right line, marriages were prohibited in infinitum; 
whether the relation of parent or child were derived from 
nature, or introduced by adoption, and that dissolved. 

In the oblique line, marriages of brothers and sisters, of the 
whole blood or half, natural or adopted, whilst the adoption 
continued, as also of uncles and nieces, and of aunts and 
nephews, were forbidden : but from the time of the Emperor 
Claudius to that of Constantine, the marriage of a brother's 
daughter had been allowed. 

The marriages of first cousins, which, at different times, 
had been both allowed and forbidden by the emperors before 
Justinian, were by him declared to be lawful. 
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by the civilians at fourteen; but as the faculties of the mind NoTEs. 

ripen more slowly than those of the holly, a curator was inter- The dutiee of a 

pose<l to guard the fortunes of the Roman youth from his own "curator." 

inexperience and headstrong passions. Such a trustee had 
been first instituted by the prretor, to save a family from the 
blind havoc of a prodigal or a madman ; and the minor was 
compelled by the laws to solicit the same protection, to give 
validity to his acts, till he accomplished the full period of 
twenty-five years. ,vomen were condemned to the perpetual 
tutelage of parents, husbands, or guardians; a sex created to 
please and obey was never supposed to have attained the age 
of reason and experience. Such, at least, was the spirit of 
the ancient law, which had been insensibly mollified before 
the time of Justinian. 

The subjects of property are called "1·es," things. In things PaopxaTv. 

are to be considered, 1. their kinds; 2. the rights which may The subJectsof 

be acquired in them; 3. the ways of acquiring those rights. ~.r~~y.called 

Things were,-1. extra patrimonium, that is, incapable of 
being possessed by single persons exclusively of others; 2. in 
;'l'/atrimonio, that is, capable of being so possessed. 
', Things extra patrimonium, were of four sorts,-1. things Thingsextra 

common; 2. things public; 3. things belonging to a society patrimonlum. 

or a corporation, called res universitatis; 4. things consecrated 
to religious uses, (i.) res sacrm, (ii.) religiosm, (iii.) sanctre. 

Things in patrimonio, called res singulorum, were of two In patrlmonto. 

, sorts,-1. corporeal, which included, (i.) moveables, (ii.) im
inoveables ; 2. incorporeal 88

• 

The substance of things, in the earliest ages, belonged to The substance of 

mankind in common ; which supplied the place of property. :;:::,~ri:,1na11y 
The inconvenience of such a communion of goods occa- mankind In 


sioned, in time, the introduction of a permanent and exclusive. common. 


right to the substance as well as use of things. This 89 perma
nent and exclusive right is called property. 


Property in things might be,-1. in possession; 2. in action. Propertyln 


The former is called dominium; or jus in re; the latter, obliga- things. 


tum, or jus ad rem. 

Dominion in things is,-1. simple, called dominium plenum; Dominion in 

2. qualified, called dominium minus plenum,-the latter is of things. 


two kinds, (i.) directum, (ii.) utile. 


88 Geldart's Ilallifax, 26, 27. 

39 Taylor, El. Civil L:tw (Property). ,vood's Inst. Civil Law, b. II. c. I. 


lleinecc. lib. II. tit. I, s, 310-339. Gcldart's llallifax, 26, 27. 
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The ways of acquiring a right to things are derived from 
the law of nature or nations'"; and from the civil law. The . • 
natural modes of acquiring a right to things are three ; occu r 

pancy, accession, tradition 41 
• 

Things incorporeal are capable only of an improper, or 
quasi-possession, which is proved from the allowed use and 
exercise of those rights, such as real and personal services,
and, under the latter, may be comprised usufruct, use, habi
tation•2:-so likewise, property might be acquired mediately, 
by others; as by a son and a slave 43. 

The civil modes of acquiring a right to things were chiefly 
these: usucaption or prescription; donation; succession". , 
There are also four other modes mentioned in the Institutes: 
-arrogatio; bonorum addictio; liberfatum servandarum 
causa; sectio bonorum; and " ex scto Claudiano," but which 
,vas abolishe<l by Justinian 45 

• 

These regulations were founded on justice, because, in the 
successive states of society, the hunter, the shepherd, the 
husbandman, could have defended their possessions by two 
reasons which forcibly appeal to the feelings of the human 
rnind,-that whatever they enjoy is the fruit of their own 
industry ; and that every man who envies that felicity, 
may purchase similar acquisitions by the exercise of similar 
<liligence. Such, in truth, may be the freedom and plenty of 
a small colony cast on a fruitful island. But the colony mul
tiplies, while the space still continues the same : the common 
rights, the equal inheritance of mankin<l, are engrossed by the 
bold and the crafty; each field an<l forest is circumscribed by 
the landmarks of a jealous master; an<l it is the peculiar praise 
of the Roman jurisprudence, that it asserts the claim of the 
first occupant to the wild animals of the earth, the air, and 
the waters. In the progress of primitive equity to £nal 
injustice, the steps are silent, the shades are almost imper· 
ceptible, an<l the absolute monopoly is guarded by positive 
laws and artificial reason. The active, insatiate principle of 
self-love, can only supply the arts of life and the wages of 

• 0 Vattel, Droit des Gens, b. IV. VII. Taylor's El. Civil Law, 448-479 
(Property). Geldart's llallifax, 26, 27. 

41 Inst. lib. II. tit. I, s. 11-47; tit. 8. Gel<lart's llallifax, 28. 
42 ·wood's Inst. Civil Law, b. II. c. 2. Geldart's Ilallifax, 32. 
43 Taylor's El. Civil Law (Powers of the Father), 395-397. 
« Inst. lib. II. tit. 6, 7. 
45 Inst. lib. III. tit. 11, 12, 13; tit. 30, s. 2-8. Vide Senatus Consultum, 

Tacit, Annal, lib. XII. c. 53. 
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industry; and as soon as civil government and exclusive pro
perty have been introduced, they become necessary to the 
existence of the human race. Except in the singular institu

• l • 1 l d' ltions of Sparta, t1ie wisest eg1s ators 1ave 1sapprovec an 
agrarian law as a false and dangerous innovation. 

Succession is the right of coming into the estate, real or 
personal, which a deceased person had at the time of his death. 
Such succession might take place,-1. by testament: 2. by 
law; 3. by the bonorum possessio granted by the prretor. 

Property naturally ceases at the death of the proprietor; 
but, by the law of many societies, may be continued by him, 
after his decease, in such persons as he shall expressly name. 

This natural inheritance has been protected by the legis
lators of every climate and age, and the father is encouraged 
to persevere in slow and distant improvements, by the tender 
hope that a long posterity will enjoy the fruits of his labour, 
and that those who have been the associates of his toil might 
be the possessors of his wealth. 

On the death of a Roman citizen, all his descendants, unless 
they were already freed from his paternal power, were called 
to the inheritance of his possessions. The insolent prerogative 
of primogeniture was unknown; the two sexes were placed on 
a just level; and all the sons and daughters were entitled to 
an equal portion of the patrimonial estate ; and if any of the 
sons had been intercepted by a premature death, his person 
was represented, and his share was divided, by his sur
viving children. On the failure of the direct line, the right of 
succession must diverge to the collateral branches. 
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event of his death, with the direct appointment of an heir 48 
• 

The power of making private testaments was not allowed 
among the Romans till the laws of the Twelve Tables. 
Before the laws of the Twelve Tables, a testamentary heir 
might be made two ways,-1. in the form of a legislative act, 
comitiis calatis; 2. in procinctu, by such persons as belonged 
to the army. 

The Twelve Tables gave an absolute power to every man 
to make the law of his own succession, but prescribed no 

• 0 Inst. lib. II. tit. 10. 
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form. As a testament was an alienation of the testator's 
property and family after his death, the form of mancipation, 
used in other transfers of property or family, was followed in 
this; which occasioned a third kind of testament, per res et 
libram. 

Afterwards, when testaments came to be in writing, the 
prretor took away the ceremony of the symbolical sale; 
requiring no more to the validity of a will than seven wit
nesses (instead of five required before) and their seals; this 
was called testamentum prretorium. This regulation was 
followed by another, and the last, from which was formed the 
testamentum mixtum, so called, because made up of three 
sorts of law, the civil, the prretorian law, and the constitu~ 
tions of the emperors. 

A Roman testament was,-1. solemn; 2. privileged: and 
both were either written, or nuncupative. The solemnities 
were,-(i.) external; (ii.) internal. In a solemn written testa
ment it was required that it should be,-(a.) written or sub
scribed by the testator; (b.) subscribed and sealed by seven 
persons, all freemen, citizens of Rome, fourteen years of age 
at least, in the sight and hearing of the testator, and solemnly 
required to bear witness; ( c.) that the whole should be done 
uno contextu ..: 

The condition or positive capacity of the witnesses was to 
be judged of at the time of their attestation; yet, by an equit, 
able construction, general reputation was sufficient. Neither 
the heir, nor any of his family, could be witnesses, but 
legatees, and fide-committees might; and the omission of any 
solemnity in a written unprivileged will made the whole 
invalid. 

In a solemn nuncupative testament it was required, that the 
testator should declare his will, by word of mouth, before 
seven witnesses especially asked to attest it. 

Privileged testaments were those, which were valid without 
the formalities required in such as were solemn. Among 
these, the military testament was the chief. The privilege 
of unsolemn testaments granted to soldiers extended only to 
such as were in actual service; and a will so made continued 
in force a whole year after their dismission from the army. 
Other instances of privileged testaments were,-(i.) those that 
were publicly registered; (ii.) those made by parents for the 
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benefit of their children; (iii.) by rustics; (iv.) in time of 
plague; (v.) for pious causes•1

• 

Codicils were unsolemn wills, which contained no appoint
ment of an heir; and might be made by one that died testate 
or intestate. Codicils differed from testaments,-(i.) in their 
formalities; (ii.) in their use. Thus a will defective in form 
might often be supported by a codicillary clause. 

Those who were incapacitated from making a testament 
were, a son under power, s aves, l strangers, deaf arnl dumb, 
prisoners of war during their captivity, those under the age of 
puberty, madmen, prodigals, traitors, heretics, incestuous, 
libellers, &c. 

The appointment of an heir to represent the testator was 
an internal ceremony, which made the essence of a Roman 
testament. He is called heir in the civil law, who succeeds to 
the whole estate of the deceased, real or personal, without 
distinction. There were three kinds of heirs in the Roman 
Law,-1. necessarii; 2. sui et necessarii; 3. extranei. 

Necessary heirs were the testator's slaves, effects of the 
appointment of a slave for heir, in the case of Servus proprius, 
alienus, communis, hrereditarius. 

Hreredes sui et necessarii were all the children of the tes
tator, of whatever sex or clegreo, born or posthumous; and 
under Justinian, all children, of whatever sex or degree, born 
or posthumous, were to be instituted or disinherited by name. 

Extraneous heirs were those, who were neither the slaves 
nor the children of the testator ; they were sometimes called 
voluntary heirs; but those only could be extraneous heirs, 
who had a capacity to accept the inheritance, both at the time 
of making the will, and at the time of the testator's death 48 

• 

Bequests in trust were either universal or particular. An 
universal fidei-commissum was the disposal of an inheritance, 
in ,vhole or in part; to an heir, in trust that he should convey 
it, or dispose of the profits to another. He, to whom the 
inheritance was given in trust, was called hreres fiduciarius; 
he, who had a beneficial interest in the inheritance, was called 
hreres fidei-commissarius. A particular fidei-commissum was 
the disposal of one particular thing to an heir, in trust that he 
should deliver it to another'9 

• 

The general duties of mankind are imposed by their public 

' 7 	 \Vood's Inst. Civil Law, b. II. c. 4. 48 Geldart's Hallifax, 40, 53. 
Wood's Inst. Civil Law, b. II. c. 4. 2 Black. Corn. D. II. c. I, 23, 32. 
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and private relations; but their specific obligations to each 
other can only be the effect of,-]. a promise; 2. a benefit; 
or, 3. an injury; and where these obligations are ratified by 
law, the interested party may compel the performance by a 
judicial action ~0

, which is the legal demand of a man's right, or 
the means which the law puts into his hands of pursuing and 
recovering those rights, whether perfect or imperfect, of which 
he is unjustly deprived. , 

From the adoption of these principles anothei• species of 
property was created ;-viz., property in action, which arose 
from contracts proper, such as innominate and nominate. 
Under the former, contracts were usually ranged under four 
classes, expressive of the consideration on which they were 
founded,-1. Do ut des; 2. Do ut facias; 3. Facio ut des; 
-4. Facio ut facias. 

Nominate contracts were of four kinds, expressive· of the 
ways in which they were formed,-(i.) real; (ii.) verbal; 
(iii.) literal; (iv.) consensual51. 

Property in action also arose from obligations quasi ex con
tractu (but equally subject with contracts proper, of being 
dissolved by solution, compensation, confusion, oblation, nova
tion, acceptitation,. and mutual consent) ; offences proper, such 
as furtum, rapina, damn um, injuria; and offences improper, 
such as erroneous sentences, things thrown or poured from a 
house, things stolen from a ship or inn, &c. ~2 

• 

The prretors, as the guardians of social faith, admitted every 
rational evidence of a voluntary and deliberate act, which in 
their tribunal produced an equitable obligation, and for which 
they gave an action and a remedy, but a naked fact or promise, 
or even an oath, did not create any cidl obligation, unless 
confirmed by the legal form of a stipulation. 

The obligations of the second class were denominated real 
contracts, and were four in number,-(i.) mutuum; (ii.) com· 
modum; (iii.) depositum; (iv.) pignus. A grateful return is due 
to the author of a benefit; and whoever is intrusted with the 
property of another, has bound himself to the sacred duty of 
restitution. In the case of a friendly loan, the merit or 
generosity is on the side of the lender only; in a deposit, on 
the side of the receiver; but in a pledge, and in the rest of the 

•
0 SirW. Jones (Dailmeuts), 127. Foublauque's Equi.y, b. I. IV. Black. 

Com., ll. II. c. 30; B. III. c. 9. 2 Dion Cass. liv. 814,• 1 

•• In;,t, lib. Ill. 28, 29, Geldart's IIallifax, 92-109. 
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selfish commerce of ordinary life, the benefit is compensated by 
an equivalent, and the obligation to restore is variously modi
fied by the nature of the transaction. 

The Latin language very happily expresses the fundamental 
difference between the commodatum and the mutuum, which 
our poverty is reduced to confound under the vague and com
mon appellation of a loan. In the former, the borrower was 
obliged to restore the same individual thing with which he 
had been accommodated for the temporary supply of his wants; 
in the latter, it was destined for his use and consumption, and 
he discharged this mutual engagement by substituting the same 
specific value, according to a just estimate of number, of 
weight, and of measure. 

In the contract of sale, the absolute dominion is transferred 
to the purchaser, and he repays the benefit with an adequate 
sum of gold, or silver, the price and universal standard of all 
earthly possessions. The obligation of another contract, that 
of location, is of a more complicated kind. Lands or houses, 
labour or talents, may be hired for a definite term; at tho 
expiration of the time, the thing itself must be restored to the 
owner, with an additional reward for the beneficial occupation 
and employment. In these lucrative contracts, to which may 
be added those of partnership and commissions, the civilians 
sometimes imagine the delivery of the object, and sometimes 
presume the consent of the parties. 

The substantial pledge has been refined into the invisible 
rights of a mortgage, or hypotheca; and the agreement of sale, 
for a certain price, imputes, from that moment, the chances of 
gain or loss to the account of the purchaser. It may be fairly 
supposed, that every man will obey the dictates of his interest; 
and if he accepts the benefit, he is obliged to sustain the 
expense of the transaction. In this boundless subject, the 
historian will observe the location of land and money, the rent 
of the one, and the interest of the other, as they materially 
affect the prosperity of agriculture and commerce. The land
lord was often obliged to advance the stock and instruments of 
husbandry, and to content himself with a partition of the 
fruits. If the feeble tenant ·was oppressed by accident, con
tagion, or hostile violence, he claimed a proportionable relief 
from the equity of the laws; five years were the customary 
term, and no solid or costly improvements could be expected 
from a farmer, who, at each moment, might be ejected by the 
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sale of the estate 58 Usury, the inveterate grievance of the• 

city, had been discouraged by the Twelve Tables 54, and 
abolished by the clamours of the people; it was revived by 
their wants and idleness, tolerated by the disceetion of the 
prretors, and finally determined by the code of Justinian. 

Persons of illustrious rank were confined to the moderate 
profit of four per cent.; six was pronounced to be the ordinary 
and legal standard of interest; eight was allowed for the con
venience of manufacturers and merchants; twelve was granted 
to nautical insurance, which the wiser ancients had not 
attempted to define; but except in this perilous adventure, the 
practice of exorbitant usury was severely restrained 55

, The 
most simple interest was condemned by the clergy of the East 
and ,vest; but the sense of mutual benefit, which had 
triumphed over the laws of the republic, has resisted with 
equal firmness the decrees of the church, and even the· preju
dices of mankind. 

Private offences are fourfold :-1. Furtum, which is the 
fraudulent taking and carrying away the moveable goods of 
another. II. Rapina, which is the violent taking from the 
person of another of money or goods for the sake of gain. 
III. Damnum, which is the loss or diminution of what is a 
man's own, occasioned by the fraud or fault of a freedman. 
IV. Injuria, or injury, which is anything maliciously clone or 
said, by which another is hurt in his body or reputation. In
juries were,-1. real; 2. verbal; and both were divided into,
(i.) simple; (ii.) atrocious. Real injuries were those in which 
an unlawful act was done. Verbal injuries were those in which 
slanderous and malicious words were spoken. Injuries might 
be committed against a man's own person, or against those 
who were under his protection. An injury done to a slave 
was an injury to his master. 

The injurious party, besides a civil, was liable to a criminal 
prosecution, both by the prmtorian and Carnelian laws. In a 
criminal prosecution, the punishment for atrocious injuries was 
death, or banishment; for injuries of a less heinous sort, the 
offender was rendered incapable of being a witness, or of 
making a testament. 

Nature and society impose the strict obligation of repairing 
an injury; and the sufferer by private injusti~e, acquires a 

M Pandects, lib. XIX. Code, lib. IY. tit. G."i. ~• Tac. Anu. 6, IG. 
15 Pandects, lib. XXII. tit. I, 2, Code, lib. IV. tit. 32, 3:i. 
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personal right and a legitimate action. If the property of NOTES, 

another be entrusted to our care, the requisite degree of care ----
may rise and fall according to the benefit which we derive from 
such temporary possession; we are seldom made responsible 
for inevitable accident, but the consequences of a voluntary 
fault must always be imputed to the author. A Roman pur Stolen goods 

recovered by Bsued and recovered his stolen goods by a civil action of theft; ci vii action of 
theft.they might pass through a succession of pure and innocent 

hands, but nothing less than a prescription of thirty years 
could extinguish the original claim. They were restored by 
the sentence of the prretor, and the injury was compensated by 
double, or threefold, or even quadruple damages, as the deell 
had been perpetrated by secret fraud or open rapine, as the 
robber had been surprised in the fact, or detected by a subse- · 
quent research. The Aquilian law defended the living property 
of a citizen, his slaves and cattle, from the stroke of malice or 
negligence: the highest price was allowed that could be 
ascribed to the domestic animal at any moment of the year 
preceding his death; a similar latitude of thirty days was 
granted on the destruction of any other valuable effects. 

The equity of the prrotors examined and estimated the The prretors 
examined thedistinct merits of each particular complaint. In the adjudica distinct merits 
of each partioulartion of civil damages, the magistrate assumed a right to con
complaint.

sider the various circumstances of time and place, of age aml 
dignity, which may aggravate the shame and sufferings of the 
injured person; but if he admitted the idea of a fine, a punish
ment, an example, he invaded the province, though, perhaps, 
lie supplied the defects, of the criminal law. 

Improper offences, or quasi delicta, were those in which an un Obligationsquasi 
ex dt:licta, orlawful act was committed through negligence, without ill design. frotn itnproper 
offences.Thus, if a judge through ignorance of the law, pronounced 

an erroneous sentence, he made the suit his own, and became 
liable to pay the damage which such sentence had occasionetl. 

·when things were thrown or poured from a house, without Injury from 110• 

citlcnt,design, by which passengers were hurt or incommoded, the 
inhabitant of that house, whether proprietor or tenant, was 
compellable to make reparation for the damage done. 

·when things were hung or placed in any such way as to be Or negli;;cnce. 

dangerous to those who passed under them, the owner was pun
ishable by fine, whether any one were hurt by their fall or not. 

,vhen things were damaged or stolen by any of the servants Goods •tolcn 
from 11 sl1ip orbelonging to a ship or inn, the master of spch ship or inn was inn. 
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liable to pay the double value; when the damage or theft was 
done by a stranger or persons unknown, the master was simply 
obliged to make good the loss 56 

• 

The free citizens of Athens and Rome enjoyed, in all 
criminal cases, the invaluable privilege of being trieJ by their 
country 57• The administration of justice is the most ancient 
office of a prince : it was exercised by the Roman kings, and 
abuseJ by Tarquin; who alone, without la,v or council, pro
nounced his arbitrary judgments. The first consuls succeeded 
to this royal prerogative; but the sacred right of appeal soon 
abolished the jurisJiction of the magistrates, and all public 
causes were decided by the supreme tribunal of the people. 
But a wilJ democracy, superior to the forms, too often disdains 
the essential principles, of justice; the pride of despotism was 
envenomed by plebeian envy, anJ the heroes of Athen.s might 
sometimes applaud the happiness of a Persian, whose fate 
depended upon the caprice of a single tyrant. 

The penal statutes form a very small proportion of the 
fifty books of the Pandects, and the twelve books of the Codex 
repetitre prrelectionis ; and, in all judicial proceedings, the life 
or death of a citizen is determined with less caution and delay 
than the most ordinary question of covenant or inheritance. 
This singular distinction, though something may be allowed 
for the urgent necessity of defending the peace of society, is 
derived from the nature of criminal and civil jurisprudence. 
Our duties to the state are simple and uniform; the law by 
which he is condemned, is inscribed, not only on brass or 
marble, but on the conscience of the offender, and his guilt is 
commonly proved by the testimony of a single fact. But our 
relations to each other are various and infinite ; our obligations 
are created, annulled, and modified, by injuries, benefits, and 
promises; and the interpretation of voluntary contracts and tes
taments, which are often dictated by fraud or ignorance-, affords 
a long and laborious exercise to the sagacity of the judge 58 

• 

The business of life is multiplied by the extent of commerce 
and dominion, and the residence of the parties in the distant 
provinces of an empire, is productive of doubt, delay, and 
inevitable appeals from the local to the supreme magistrate. 

56 Inst. lib. IV. tit. 5, ,vood's Inst. Civil Law, b. III. c. 8. Geldart's 
llallifax, 108, 109. 

"1 Sigon. lib. III. de Judiciis in Opp. tom. iii. 679-864. IIeiuecc. ad 
Pandect. lib. J. et II. ad Institut. 1. IV. tit. 17. Element. adAntiquitat. 

"" 3 Gibbon, 406. 



CH. IX.] CIVIL LAW, 675 

Justinian, the Greek emperor of Constantinople and the East, NOTES. 

was the legal successor of the Latian shepherd, who had'planted 
a colony on the banks of the Tiber. In a period of thirteen 
hundred years, tho laws had reluctantly followed the changes 
of government and manners; and the laudable desire of con
ciliating ancient names with recent institutions, destroyed the 
harmony, and swelled the magnitude, of the obscure and 
irregular system. 

The laws which excuse, on any occasions, the ignorance of The laws which 
excuse the ignotheir subjects, confess their own imperfections; the civil rance of their 

jurisprudence, as it was abridged by Justinian, still continued subjects, confess 
their own in1per•

a mysterious science and a profitable trade, and the innate fections. 

perplexity of the study was involved in tenfold darkness by 
the private industry of the practitioners. The expense of the 
pursuit sometimes exceeded the value of the prize, and the 
fairest rights were abandoned by the poverty or prudence of 
the claimants. Such costly justice might tend to abate the 
spirit of litigation, for the unequal pressure serves only to 
increase the influence of the rich, and to aggravate the misery 
of the poor: but such forms and delays are sometimes neces
sary to guard the person and property of fthe citizen; and 
the laws of a free people should foresee and determine every 
question that may probably arise in the exercise of power and 
the transactions of industry; for the discretion of the judge is 
the first engine of tyranny. But the government of Justinian 
united the evils of liberty and servitude; and the Romans 
were oppressed at the same time by the multiplicity of their 
laws, and the arbitrary will of their master. 

One circumstance is an unquestionable proof of the J us N1NTH PERIOD 

tinianean collection's possessing a very high degree of intrinsic ~; ;:: t:~:v 
merit. Notwithstanding the different forms of the govern- LAw. 

ments of Europe, and the great variety of their political and From Justinian
till the fall of tho 

judicial systems, the civil law has obtained either a general or empire in tho 

a partial admittance into the jurisprudence of almost all of East. 

them; and, where it has been least favourably received, it has 
been pronounced a collection of written wisdom: this could 
not have happened, if it had not been deeply and extensively 
grounded on principles of justice and equity, applicable to the 
public and private concerns of mankind, at all times, and in 
every situation. 

The reign of the third successor of Justinian, was the last, 
in which the Roman law maintained its authority in the 
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,vest. After that time, all law and regular government were 
rapidly destroyed by the barbarians who invaded and over. 
turned the Roman empire. The exarchate of Ravenna, tho 
last of their Italian victories, was conquered by them in 753; 
and that year is assigned as the era of the final extinction of 
the Roman law in Italy. 

It lingered longer in the East; in strictness even, it cannot 
be said to have wholly lost its authority, in that part of tho 
empire, till the taking . of Constantinople, by Mahomet II. 
In the life-time of J m,tinian, the Pandects were translated 
into Greek by Thaleleus: a translation of the Code was made, 
perhaps by the same hand, and the Institutes were translated 
by Theophilus. 

The successors of Justinian published different laws, some 
of which have reached us. In the reign of Basilius the Mace
donian, and his sons, Leo the Philosopher, and Constantine 
Porphyrogeneta, an epitome, in sixty books, of Justinian's 
Code, and of the constitutions of succeeding emperors, was 
framed, under the title of Basilica 59 

• 

That the Basilica superseded, in the Eastern empire, the 
immediate authority of the Justinianean collection is true; but 
that the Justinianean collection formed a considerable part, 
and was, in fact, the ground work of the Basilica, is unques
tionable. Thus, through the medium of the Basilica, the 
code of Justinian, in a great degree, directed or influenced 
the jurisprudence of the Eastern empire, to the latest moment 
of its existence. 

The text of the Pandects being almost wholly lost, accident 
led, sometime about the year 1137, to the discovery of a com
plete copy of them, at Amalphi, a to,vn in Italy, near Salerno. 
This forms the tenth period of the history of Roman law. 
From Amalphi the copy found its way to Pisa; and Pisa 
having submitted to the Florentines, in 1406, the copy was 
removed in great triumph to Florence. 

It has been previously stated that, in the early clays of the 
republic, it ,vas usual for such as desired to gain a knowledge 
of the laws of their country, to att.end on those who were 
consulted on legal subjects,· at the hours in which these con
sultations generally took place. Tiberius Coruncanius is said, 

59 :i;:or~y-one o~ the sixty books were splendidly published by Fabrotti, 
at Pans, m 1647, m seven tomes in folio; four more have been published in 
l\Iccrman's Thesaurus. 
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by Cicero, to have been the first among the Romans who pro
fessed to give regular instructions on legal subjects. After
wards, public schools of jurisprudence were established; the 
most celebrated were those at Rome and Constantinople: 
Justinian founded a third at Berytus, and used all mea.ns in 
his power to promote its success; he gave the professors large 
salaries, and advanced some of them to offices of high distinc
tion in the state ;-as the authority of his law decreased, they 
fell into decay. 

With the discovery of the Pa.ndects at Amalphi, the study 
of the civil law revived: it was introduced into several uni
versities, and exercises were performed, lectures read, and 
degrees conferred in this, as in other branches of science; and 
several nations of the Continent, adopted it, as the basis of 
their severa.l constitutions. From this time there has been a 
regular succession of civil lawyers, distinguished by some cir
cumstance or other into different classes, or, as it is usually 
expressed, into different schools. 

The first is the school of Irnerius, a German, who had 
acquired his knowledge of the civil law at Constantinople. 
He taught it at Bologna with great applause: the legal 
schism, which had divided the Sabineans and Proculeians, 
was revived, in some degree, among his scholars; one of 
them was the celebrated Azo, a Proculeian, whose writings 
Montesquieu is said to have preferred to all other on the 
subject of civil law. A more important subject, the contest 
between the emperors and popes, produced a more serious 
warfare between the disciples of Irnerius. The German 

NoTES. 
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emperors, who pretended to succeed to the empire of the ;::.:":"the 

Cresars, claimed the same extent of empire in the "\Vest, and same extent of 
empire in the 

with the same privileges as it had been held by the Cresars; West, with the 

to this claim, the spirit and language of the civil law being :~t"J:!v!~" 
highly favourable, the emperors encouraged the civilians, and, held by the 

Cresars. 
in return for it, had their pens at command. The popes were 
supported by the canonists, and the canonists found in the 
decree of Gratian, as much to favour the pretensions of the 
popes, as the civilians found in the law of Justinian, to favour 
the pretensions of the emperors. Thus, generally speaking, 
the civilians were Ghibelins,-the name given to the partisans 
of the emperors; and the canonists were Guelphs,-the name 
given to the partisans of the popes. But this distinction did 
not prevail so far as to prevent many canonists from being 
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Ghibelins, or many civilians from being Guelphs: those 
among the civilians who sided with the canonists in these 
disputes, were called, from the decree of Gratiau, Decretistm, ' 
in opposition to the rest of the body, who assumed the appel
lation of Legistre, from their adherence to the supposed 
Ghibelin doctrines of the civil law. 

A new school began with Acursius :-his Gloss is a per
petual commentary on the text of Justinian ; it was once 
considered as legal authority, and was therefore usually pub
lished with the text: it is even now respected as an useful 
commentary. Acursius had many disciples, whose Glosses 
had great celebrity in their day, but are now wholly for
gotten. 

Bartolus, and Baldus his disciple and rival, gave rise to a 
new school, famous for copious commentaries on Justinian's 
text, for the idle subtleties with which they abound, and their 
barbarous style. 

Andrew Alciat was the first who united the study of polite 
learning and antiquity with the study of the civil law; he 
was the founder of a new school, which is called the Cujacian 
from Cujas, the glory of civilians. That school has subsisted 
to the present time; it has never been without writers of the 
greatest judgment and erudition,-among whom may be 
classed Cujacius, Augustinus, the Gothofredi, Reineccius, 
Voetius, Gravina, Pothier, and Mr. Justice Blackstone. 

On the degree of its influence on the law of Germany, the 
German lawyers are not agreed; but it is a mere dispute of 
words ; all of them allow that :more causes are decided in 
their courts by the rules of the civil law, than by the laws of 
Germany, and that where the laws of Germany do not interfere, 
the subject in dispute must be tried by the civil law: after 
these concessions, it is not material to inquire whether, to use 
the language of the German lawyers, the civil law be the 
dominant law of Germany, or subsidiary to it. And the same 
may be said of its influence in Bohemia, Hungary, Poland, 
and Scotland. 

At Rome, and in all the territories of the pope, it is received 
without limitation; in most other parts of Italy, including 
Naples and the Two Sicilies, it has nearly the same influence, 
except where the feudal policy intervenes. 

Its influence in Spain and Portugal is more qualified; but 
it appears to be admitted that, where the law of the country 
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does not provide the contrary, the civil law shall decide: and NOTES, 

it is the settled practice, that no person shall be appointed a ----r--
judge, or received an advocate, in any of the courts of law, 
who has not been a student in some academy of civil or canon 
law for ten years. 

The provinces of France which lie· nearest to Italy, were 
the first conquered by the Romans, and the last conquered by 
the Francs. At the time of the conquest of them by the 
Francs, they were wholly governed by the Roman law:; they are 
the provinces of Guyenne, Provern;e, Dauphine, and, speaking 
generally, all the provinces under the jurisdiction of Toulouse, 
Bourdeaux, Grenoble, Aix, and Pau, the Lyonnais, Fouz, 
Beaujolois, and a great part of Auvergne. Their Francie 
conquerors permitted them to retain the Roman law; where 
it has not been altered, they are still governed by it ; and, 
from this circumstance, they are known under the general 
name of the Pays du Droit Ecrit. The remaining part of 
France is governed by the different laws and customs of the 
provinces of which it is composed; and, from this circum
stance, is called Pays Coutumier. 

·with respect to the Venetians, they have always disclaimed 
the authority of the civil law. 

It was introduced into England by Theobald, a Norman 
abbot, who was elected to the see of Canterbury. He placed 
Roger, surnamed V acarius, in the University of Oxford : 
students flocked to him in such abundance, as to excite the 
jealousy of government ; and the study of the civil law was 
prohibited by King Stephen. It continued, however, to be 
encouraged by the clergy, and became so favourite a pursuit, 
that almost all who aspired to the high offices of church or 
state, thought it necessary to go through a regular course of 
civil law to qualify themselves for them: it became a matter 
of reproach to the clergy, that they quitted the canon for the 
civil law; and Pope Innocent prohibited the very reading of 
it by them 60

• 

60 Those who are desirous of acquiring an intimate knowledge of the 
civil law, will derive information from perusing La Republique Romaine, 
M. de Beaufort; Letters between Lord llervey and Middleton, concerning 
the Roman Senate; Montesquieu's Esprit des Loix; llever's Roman 
Polity; Schomberg's Elements of Roman Law; Gravina, De Ortu et Pro
gressu Juris Civilis; :Ferriere's Ilistoire du Droit Romaine; and l\L Bou
chard's Recherches Ilistoriques sur les Edits des Magistrats Rornains, 
Quatrieme l\Iernoire, l\Iern. de l'Academia, tom. 41. 
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Neither the canon or civil law have, in an abstract sense, 
any force in England, because the constitution doth not, nor 
ever did, recognise any foreign power as superior or equal to 
it in this kingdom; or as having the right to give law to any, 
tho meanest of its subjects. But all the strength that either 
the papal or imperial laws have obtained in this realm, is only 
because they have been admitted and received by immemorial 
usage and custom in some particular cases, and in some par· 
ticular courts, and then they form a branch of the loges non 
scriptre, or customary laws; or else because they are in some 
other cases introduced by consent of parliament, and then 
they owe their validity to the loges scriptre, or statute law. 

This is expressly declared by Stat. 25 Henry VIII. c. 21, 
addressed to the king:-" This, your grace's realm, recog· 
nising no superior under God but only your grace,hath been, 
and is, free from subjection to any man's laws, but only to 
such as have been devised, made, and ordained v:itliin this 
realm, for the wealth of the same ; or to such other as, by 
sufferance of your grace and your progenitors, the people of 
this your realm have taken at their free liberty, by their own 
consent, to be used among them; and have bound themselves 
by long use and custom to the observance of the same; not 
as to the observance of the laws of any foreign prince, poten
tate, or prelate; but as to the customed and ancient laws of 
this realm, originally established as laws of the same, by the 
said sufferance, consents, and custom; ancl none otherwise." 

There are four species of courts in which the civil and 
canon laws are permitted (under different restrictions) to be 
used :-1. the courts of the archbishops and bishops, and 
their derivative officers, usually called curire Christianitatis, 
or ecclesiastical S?urts ; 2. military courts; 3. courts of 
admiralty; 4. the courts of the two universities. In all, their 
reception in general, and the different degrees of that recep· 
tion, are grounded entirely upon custom; corroborated in the 
latter instance by act of parliament, ratifying those charters 
which confirm the customary law of the universities. 

The courts of common law have the superintendence over 
these courts; to keep them within their jurisdictions, to 
determine wherein they exceed them, to restrain and prohibit 
such excess 0 1, and to punish the officer who executes, and in 

u R. v. Eyre, 2 Str. 1067. Exparte Jenkins, 1 D. & C. 655. 
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some cases the judge who enforces, the sentence so declared to 
be illegal: the latter is also liable to an action on the case 
who excommunicates a party for refusing to obey an order 
which the court has no authority to make, or where the party 
has not been previously served with a citation or monition, 
nor had due notice of the order 61 

• 

The common law has reserved to itself the exposition of all 
such acts of parliament as concern either the extent of these 
courts, or the matters depending before them. And, there
fore, if these courts either refuse to allow these acts of parlia
ment, or will expound them in any other sense than what the 
common law puts upon them, the king's courts at "\Vestminste1• 
will grant prohibitions to restrain and control them. 

An appeal lies from all these courts to the king, in the last 
resort; which proves that the jurisdiction exercised in them 
is derived from the crown of England, and not from any 
foreign potentate, or intrinsic authority of thei1· own. 

CHAPTER X. 

On the Law that is obser,ced in England, in regard to Oi'Cil 
:fl!atters. 

CONCERNING the manner in which justice is adminis
tered in England, in civil matters, and the kind of law 
that obtains in that respect, the following observations 
may be made. 

The beginning of a civil process in England, or the 
first step usually taken in bringing an action, is the 
seizing, by public authority, the person against whom 
that action is brought. This is done with a view to 
secure such person's appearance before a judge, or at 
least make him give sureties for that purpose 1 In• 

most of the countries of Europe, where the forms, 
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82 Beaurain v. Scott, 3 Camp. 388. 2 Inst. 623. Black. Com. B. ill. c. 7, 
1 Vide Note (3.) p, 700. 

VOL. II. 13 
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introduced into the Roman civil law in the reigns of 
the later emperors, have been imitated, a different 
method has been adopted to procure a man's appear
ance before a court of justice. The usual practice is 
to have the person sued, summoned to appear before 
the court, by a public officer belonging to it, a week 
before-hand: if no regard is paid to such summons 
twice repeated, the plaintiff ( or his attorney) is admit
ted to make before the court a formal reading of his 
demand, which is then granted to him, and he may 
proceed to execution*. 

In this mode of proceeding, it is taken for _granted, 
that a person who declines to appear before a judge, to 
answer the demand of another, after being properly 
summoned, acknowledges the justice of such demand; 
and this supposition is very just and rational. How
ever, the above-mentioned practice of securing before
hand the body of a person sued, though not so mild in 
its execution as that just now described, nor even more 
effectual, appears more obvious, and is more readily 
adopted, in those times when courts of law begin to 
be formed in a nation, and rules of distributive justice 
to be established; and it is, very likely, followed in 
England as a continuation of the methods that were 
adopted when the English laws were yet in their 
infancy. 

In the times we mention, when laws begin to be 
formed in a country, the administration of justice 
between individuals is commonly lodged in the same 
hands which are entrusted with the public and military 
authority of the state. Judges, invested with a power 
of this kind, like to carry on their operations with a 

• A person against whom a judgment of this kind has been passed (which 
they call in France un jugement par defaut) may easily obtain relief; but 
as he now in his turn becomes in a manner the plaintiff. his desertin" the 

• 1.:,. ' 0 
cause, m ti..w; second stage of it, would leave him without remedy. 
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high hand; they consider the refusal of a man to appear 
before them, not as being barely an expedient to avoid 
doing that which is just, but as a contempt of their 
authority; they of course look upon themselves as 
being bound to vindicate it; and a writ of capias is 
speedily issued to apprehend the refractory defendant. 
A preliminary writ or order of this kind becomes in 
time the first regular step of a lawsuit; and hence it 
seems to have happened, that, in the English courts of 
law, if I am rightly informed, a writ of capias is either 
issued before the original writ itself (which contains the 
summons of the plaintiff, and a formal delineation of 
his case), or is joined to such writ, by means of au 
ac etiam capias, and is served along with it 2 

• 

In Rome, where the distribution of civil justice was 
at first lodged in the hands of the kings, and afterwards 
of the consuls, the method of seizing the person of a 
man against whom a demand of any kind was pre
ferred, previously to any judgment being passed against 
liim, was likewise adopted, and continued to be fol
lowed after the institution of the p1·retor's court, to 
whom the civil branch of the power of the consuls was 
afterwards delegated; and it lasted to very late times; 
that is, to the times when those capital alterations 
were made in the Roman civil law, during the reigns 
of the later emperors, which gave it the form it now 
has in those codes or collections of ·which we are in 
possession. 

A very singular degree of violence even took place 
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writ or order for that purpose, supposed to be directed 

2 Vi<le Kote (3.) p. 700. 
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himself. But, in Rome, every one became a kind of 
public officer in his own cause, to assert the prretor's 
prerogative; and, without any ostensible legal licence 
or badge of public authority, l1ad a right to seize by 
force the person of his opponent, wherever he met him. 
The practice was, that the plaintiff' first summoned the 
person sued with a loud voice, to follow him before 
the court of the prretor*. 1Vhen the defendant refused 
to obey such summons, the plaintiff, by means of the 
words licet antesta1·i? requested the by-standers to be 
witnesses of tlie fact; as a remembrance of whicl1, he 
touched the ears of each of them: and then proceeded 
to seize his opponent, by throwing his arms round his 
neck ( obtm·to collo), thus endeavouring to drag him 
before the prretor. 1Vhen the person sued was, 
through age or sickness, disabled from following the 
plaintiff, the latter was directed by the law of the 
Twelve Tables to supply him with a horse (Jumentum 
dato). 

The above method of proceeding was however in 
after-times mitigated, though very late and slowly. In 
the first place, it became unlawful to seize a man in 
his own house, as it was the abode of his domestic 
gods. vVomen of good family were in time protected 
from the severity of the above custom, and they could 
no longer be dragged by force before the tribunal of 
the prretor. The method of placing a sick or aged 
person by force upon a horse seems to have been 
abolished during the later times of the republic. 
Emancipated sons, and freed slaves, were afterwards 

•t , d f!. 	 h • Jres 	ra1ne 11'0111 summonmg t eir parents, or ate 
t 't} t h • } b • d } ' mas ers, WI lOU avmg express JO tame t le prretorS 

leave, under the penalty of fifty pieces of gold. How• 
ever, so late as the time of Pliny, the old mode of 

" Ad tribunal sequere, in jus ambula. 
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summoning, or carrying by force, before a judge, conti
nued in general to subsist; though, in the time of 
Ulpian, the necessity of expressly obtaining the 
prretor's leave was extended to all cases and persons; 
and, in Constantine's reign, the method began to be 
established of having the legal summons served only by 
means of a public officer appointed for that purpose. 
After that time, other changes in the former law were 
introduced, from which the mode of proceeding now 
used on the continent of Europe has been borrowed. 

In England likewise, some changes, we may observe, 
have been wrought in the law and practice concerning 
the arrests of sued persons, though as slowly and late 
as those effected in the Roman republic or empire, if 
not more so; which evinces the great impediments of 
various kinds that obstruct the improvement of laws 
in every nation. So late as the reign of King George 
I., an act was passed" to prohibit the practice of 
previous personal arre8t, in cases of demands under 
two pounds sterling; and, since that time, those courts, 
justly called of Conscience, have been established, in 
which such demands are to be summarily decided, and 
simple summons, without arrest, can only be used•. 
A bill was afterwards enacted* ( on the motion of Lord 

• In 1779~. 

8 Stat. 12 George I. c. 29, which was amended by 5 George II. c. 27 ; 
21 George 11. c. 3 ; 19 George Ill. c. 70 ; 43 George III. c. 43; and 7 & 8 
George IV. c. 71. · 

• These local courts of requests, or conscience, have, generally, jmisdiction 
of cases not exceeding 2l., to be decided by at least three commissioners, 
and from 2!. to 5!. to be decided by at least five commissioners. Vide 
Tidd's "Practice," tit. "CouaTs oF REQUESTS." 

By Stat. 3 & 4 \Villiam IV. c. 42, in any action depending in any of the 
SUP_erior courts for any debt or demand not exceeding 20l., the court in 
winch such suit shall be depending, or any judge thereof, if satisfied that 
the trial will not involve any difficult question of fact or law, can order that 
the issue or issues joined shall be tried before the sheriff of the county 
where the action is brought, or any judge of any court of record for the 
recovery of debt in such county. 

~ 19 George 1II. c. 70; which was rendered more effectual by 43 George 
III. c. 46; 7 & 8 George IV. c. 71, 
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Beauchamp, whose name deserves to be recorded), by 
which the prohibition of arrest was extended to all 
cases of debt under ten pounds sterling"; a bill, the 
passing of which was of twenty, or even a hundred 
times more real importance than the rise or fall of a 
favourite, or a minister, though it has, perhaps, been 
honoured with a less degree of attention by the 
public. 

Other peculiarities of the English civil law, are the 
great refinements, formalities, and strictness, that pre
vail in it. Concerning such refinements, which are 
rather imperfections, the same observation may be 
made that has been introduced above, in regard to the 
mode and frequency of civil arrest in England; which 
is, that they are continuations of methods adopted when 
the English law began to be formed, and are the con
sequences of the situation in which the English placed 
themselves when they rejected the ready-made code of 
the Roman civil law, and rather chose to become their 
own law-makers, and raise from the ground the struc
ture of their own national civil code; which· code, it 
may be observed, is as yet in the first stage of its 
formation, as the Roman law itself was during the times 
of the republic, and in the reigns of the first emperors. 

The time at which the power of administering justice 
to individuals becomes separated from the military 
power (an event which happens sooner or later in 
different countries), is the real era of the origin of a 
regular system of laws in a nation. Judges being now 
deprived of the power of the sword, or (which amounts 
to the same) being obliged to borrow that power from 
other persons, endeavour to find their resources within 
their own courts, and, if possible, to obtain submission 
to their decrees from the great regularity of their 

8 Vide Stat 7 & 8 George IV. c. 71, where prohibition from arrest is 
extended to 20/. 
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proceedings, and the reputation of the impartiality of 
their decisions. At the same time, also, lawyer::1 begin 
to crowd in numbers to courts, which it is no longer 
dangerous to approach, and add their 1·efinements to 
the rules already set clown, either by the legislature or 
the judges. As the employing of them, especially in 
the beginning, is a matter of choice, and they fear, 
that, if bare common-sense were thought sufficient to 
conduct a lawsuit, everybody might imagine he knows 
as much as they do, they contrive difficulties to make 
their assistance needful. As the true science of the 
law, which is no other than the knowledge of a long 
series of former rules and precedents, cannot as yet 
exist, they endeavour to create an artificial one to 
recommend themselves by. Formal distinctions and 
definitions are invented to express the different kinds 
of claims that men may set up against one another; in 
which almost the same nicety is displayed as that 
used by philosophers in classing the different subjects, 
or kingdoms, of natural history. Settled forms of 
words, under the name of writs, or the lik~, are devised 
to set forth those claims ; and, like introductory 
passes, serve to usher claimants into the temple of 
justice. For fear their clients should desert them, 
after their first introduction, like a sick man who rests 
contented with a single visit of the physician, lawyers 
contrive other ceremonies and technical forms for the 
farther conduct of the process and the pleadin,(JS; and, 
in order still more safely to bind their clients to their 
dominion, they at length make every error relating to 

DE LOLME, 
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fatal a consequence as a failure against the laws of 
strict justice. Upon the foundation of the above-
mentioned distinctions and metaphysical distinctions 
of cases and actions, a number of strict rules of law 



DE LoLME, 

Professional 
regulations 
are useful for 
uniformity. 

Amplification of 
the Twelve 
Tables. 

688 CIVIL PROCESS. [IlooK I. 

are moreover raised, with which none can be ac. 
quainted but such as are complete mast8rs of those 
distinctions and definitions 7. 

To a person who, in a posterior age, observes, for 
the first time, such refinements in the distribution of 
justice, they appear very strange, an<l. even ridiculous. 
Yet, it must be confessed, that, during the times of 
the first institution of magistracies and courts of a civil 
nature, ceremonies and formalities of different kinds 
are very useful to procure to such courts both the con
fidence of those persons who are brought before them, 
and the respect of the public at large; · and they 
thereby become actual substitutes for military force, 
which, till then, had been the chief support of judges. 
Those same forms and professional regulations are 
moreover useful to give uniformity to the proceedings 
of the lawyers and of the courts of law, and to ensure 
constancy and steadiness to the rules which they set 
down among themselves. And if the whole system 
of the refinements we mention continue to subsist in 
very remote .ages, it is in a great measure owing (not 
to mention other causes) to their having so coalesced 
with the essential parts of the law as to make danger, 
or at least great difficulties, be apprehended from a 
separation; and they may be, in that respect, compared 
with a scaffolding used in the raising of a house, which 
though only intended to set the materials and support 
the builders, happens to be suffered, for a long time 
afterwards, to stand, because it is thought the removal 
of it might endanger the building. 

Very singular law formalities and refined practices, of 
the kind here alluded to, had been contrived by the first 
jurisconsults in Rome, with a view to amplify the rules 
set down in the laws of the Twelve Tables; which, being 

7 Vide Note (I.) p. W7. Ibid. (3.) p. 700. 
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few, and engraven on brass, every body could know as DE LornE. 
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made his election of that peculiar kind of action by Jurisconsutts. 

which he chose to pursue his claim, it became out of 
his power to alter it. Settled forms of words, called 
actiones legis, were moreover contrived, which men 
must absolutely use to set forth their demands. The 
party himself was to recite the appointed words before 
the prretor ; and should he unfortunately happen to 
miss or add a single word, so as to seem to alter his 
real case or demand, he lost his suit thereby. To this 
an allusion is made by Cicero, when he says, " ,ve 
have a civil law so constituted, that a man becomes 
non-suited, who has not proceeded in the manner he 
should have done*." An observation of the like 
nature is also to be found in Quintilian, whose expres
sions on the subject are as follow:-" There is besides 
another danger; for if but one word has been mis
taken, we are to be considered as having failed in 
every point of our suitt." Similar solemnities and 
appropriated forms of words were moreover necessary 
to introduce the reciprocal ans,vers and replies of 
the parties, to require and accept sureties, to produce 
witnesses, &c. 

Of the above actiones legis, the Roman jurisconsults Roman Juris• 
consults and 

and pontiffs had carefully kept the exclusive know pontiff• kept 
the exclnsivo 

ledge to themselves, as well as of those days on which knowledge of 
the laws. 

• Ita. jus civile habemus constitutum, ut causa cadat is qui non quemad
modum oportet agerit, (De Invent. II. 19.) 

+ Est etiam periculosurn, quum, si uno verl.>g si\ fJ'l'!\~Ullli tota causa 
cecidisse videamur, (Inst. Orat. VII. 3,) 
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DE LoLME, 	 religion did not allow courts to sit*. Cn. Flavius, 
secretary to Appius Claudius, having happened to 
divulge the secret of those momentous forms, (an act 
for which he was afterwards preferred by the people) 
jurisconsults contrived fresh ones, which they began to 
keep written with secret ciphers : but a member of 
their own body again betrayed them, and the new 

Jus ..Elianum. 	 collection which he published was called Jus ./EUanum, 
from his name (Sex. lElius), in the same manner as 

JusFlavianum. the former collection had been called Jus Flavianum. 
However, it does not seem that the influence of law
yers became much abridged by those two collections: 
besides written information of that sort, practice is 
also necessary: and the public collections we mention, 
like the many books that have been published on the 
English law, could hardly enable a man to become a 
lawyer, at least sufficiently so to conduct a lawsuitt. 

Modern civilians have been at uncommon pains to 
find out and produce the ancient fonnulm we mention, 
in which they really have had great success. Old 
comic writers, such as Plautus and Terence, have sup
plied them with several; the settled words, for instance, 
used to claim the property of a slave, frequently occur 
in their works+· 

• Dies fasti et nefasti. 
t The Roman jurisconsults had extended their skill to objects of volun• 

tary jurisdiction as well as to those of contentious jurisdiction, and had 
devised peculiar formalities, forms of words, distinctions, and definitions, in 
regard to obligations between man and man, stipulations, donations, 
spousals, and, especially, last wills, in all which they had displayed surprising 
nicety, refinement, accuracy, and strictness. The English lawyers have 
not bestowed so much pains on the objects of voluntary jurisdiction, nor any 
thing like it. 

+ The words addressed to the plaintiff, by the person sued, when the 
latter made his appearance on the day for which he had been compelled to 
give sureties, were as follow, and are alluded to by Plaut. Curcul. I. 3, v. 5, 
"Where art thou who hast obliged me to give sureties? Where art thou 
who summonedst me? Here I stand before thee: do thyself stand before 
me." To which the plaintiff made answer,'' Here I am." The defendant 
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Extremely like the above actiones legis are the writs DE LoLME, 

used in the English courts of law. Those writs are 
framed for, aud adapted to, every branch or denomina
tion of actions, such as detinue, trespass, action upon the 
case, accompt, and covenant, &c.; the same strictness 
obtains in regard to them as did in regard to the Roman 

Jormulcc above-mentioned: there is the same danger in 
misapplying them, or in failing in any part of them : 
and, to use the words of an English law-writer on the 
subject, " ,vrits must be rightly directed, or they will ,vrits must be 

rightly directedbe nought :-In all writs, care must be had that they or they will be 
nought,be laid and formed according to their case, and so 


pursued in the process thereof*." 


replied, ",v1iat dost thou say?" The plaintiff answered, "I say (Aio)" 
-and then followed the form of words by which he chose to express his 
action: "Ubi tu es, qui me vadatus es? Ubi tu es, qui me cititsti? Ecce 
ego me tibi sis to ; tu contra et te mihi siste," &c. 

If the action, for instance, was brought on account of goods stolen, the 
settled penalty ( or damages) for which was the restitution of twice the value, 
the words to be used were, " Arn decem aureos mihi furto tuo abesse, 
teque eo nomine viginti aureos mihi dare oportcre." For work done, such 
as cleaning of clothes, &c., "Arn te milii tritici modium, de quo inter nos 
convenit ob polita vestimenta tua, dare oportere." For recovering the 
value of a slave killed by another citizen : " Aro te hominum meum occi
disse, teque milii quantum ille hoc anno plurimi fuit dare oporte~·e." For 
damages done by a vicious animal: "Arn bovum Moovii servum meum 
Stichnm, cornu petiise et occidisse, eoque nomine Moovium, ant servi oositi
mationem l)rmstare, ant bovem mihi noxrn dare oportere ;" or, "Aro ursum 
Moovii mihi vulnus intulisse, et :Mrnvium quantum ooquius melius mihi dare 
opurtere," &c. 

It may be observed, that the particular kind of remedy which was pro
vided by the law for the case before the court was expressly pointed out in 
the formula used by the plaintiff; and in regard to thls, no mistake was to 
be made.-Tlrns, in the last-quoted formula, the words "quantum mquius 
melius," show that the prootor was to appoint inferior judges both to ascer
tain the damage done, and determine finally upon the case, according to the 
direction he previously gave them; these words being exclusively appro
priated to the kind of actions called arbitrarii:e, from the above-mentioned 
judges or arbitrators. In actions brought to require the execution of con
ventions that had no name, the convention itself was expressed in the 
formula ; such is that which is recited above, relating to work done by the 
plaintiff, &c. 

• Jacob's Law Dictionary. See Writ. 
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The same formality likewise prevails in the English 
pleadings and conduct of the process as obtained in the 
old Roman law proceedings: and in the same manner 
as the Roman jurisconsults had their actionis postula
tiones et editiones, their inficiationes, e,vceptiones, spon
siones, 1·eplicationes, duplicationes, &c. so the English 
lawyers have their counts, bm·s, replications, 1·eyoinders, 
sur-rqjoinders, rebutters, sur-rebutters,&c. A scrupulous 
accuracy, in observing certain rules, is moreover neces
sary in the management of those pleadings: the fol
lowing are the "·or<ls of an English law-writer on the 
subject: " Though the art of pleading was in its nature 
and design only to render the fact plain and intelligible, 
and to bring the matter to judgment with convenient 
certainty, it began to degenerate from its primitive 
simplicity. Pleaders, yea and judges, having become 
too curious in that respect, pleadings at length ended 
in a piece of nicety and curiosity, by which the mis
carriage of many a cause, upon small trivial objections, 
has been occasioned"*·" 

There is, however, a difference between the Roman 
actioues legis, and the English writs, which is, that the 
former might be framed when new ones were necessary, 
by the prretor or judge of the court, or, in some cases, 
by the body of the jurisconsults themselves,-whereas 
u:rits, when wanted for such new cases as may offer, 
can only be devised by a distinct judge or court, exclu
sively invested with such po,vers, viz. the High Court 
of Chancery. The issuing of writs already existing, 
for the different cases to which they belong, is also 
expressly reserved to this court; and so important Las 
its office on thorn bro points been deemed by lawyers, 
that it has Leen called, by way of eminence, the 
manufactory of justice (efjiciua fustitice). Original 

• Cunningham's Law Dictionary. See Pleadings. 

Original writs. 

8 Yide Note (1.) p. 607. 
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writs, besides, when once framed, are not at any time 
to be altered, except by parliamentary authority*. 

Of so much weight in the English law are these 
original delineations of cases, that no cause is suffered 
to be proceeded upon, unless they first appear as legal 
introductors to it. However important or interesting 
the case, the judge, till he sees the writ he is used to, 
or at least a writ issued from the right manufactory, is 
both deaf and dumb. He is without eyes to see, or 
ears to hear. And, when a case of a new kind offers, 
for which there is yet no writ in being, should the lord 
chancellor and masters in chancery disagree in creating 
one, or prove unequal to the arduous task, the great 
national council, that is, parliament itself, is, in such 
emergency, expressly applied to: by means of its col
lected wisdom, the right mystical words are brought 
together; the judge is restored to the free use of his 
organs of hearing and of speech; and, by the .creation 
of a new writ, a new province is added to the empire 
of the courts of law. 

In fine, those precious writs, those valuable briefs 
(!Yrevia), as they are also called by way of eminence, 
which are the elixir and quintessence of the law, have 
been committed to the special care of officers appointed 
for that purpose, whose offices derive their names from 
the peculiar instruments they respectively use for the 

• Writs, legally issued, are also necessary for executing the different 
incidental proceedings that may take place in the course of a lawsuit, such 
as producing witnesses, &c. The names given to the different kinds of 
writs are usually derived from the first Latin words by which they began 
when they were written in Latin, or at least from some remarkable word in 
them, which gives rise to expressions sufficiently uncouth and unintelligible. 
Thus a pone is a writ issued to oblige a person in certain cases to give 
sureties (pone per vadium, and salvos plegios). A writ of subpoma is to oblige 
witnesses, and sometimes other classes of persons, to appear before a court. 
An action of qui tam is that which is brought to sue for a proportional share 
of a fine established by some penal statute, by the person who laid an infor
mation ; the words in the writ being, Qui tam pro domino rege, quam pro 

seipso in hac parte sequitur, &c. 

Authority of 
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preservation of the deposit with which they are in
trusted; the one being called the office of the Ilanaper, 
and the other of the Small Bag*. 

To say the truth, however, the creating of a new 
writ, upon any new given case, is matter of greater 
difficulty than the generality of readers are aware of. 
The very importance ·which is thought to be in those 
professional forms of words, 1·enders them really impor
tant. As every thing, without them, is illegal in a 
court of common law, so with them everything becomes 
legal; that is to say, they empower the cour~ legally 
to determine upon every kind of suit to which they 
are made to serve as introductors. The creating of a 
new writ, therefore, amounts, in its consequences, to 
the framing of a new law, and a law of a general nature 
too: now the creating of such a law, on the first 
appearance of a new case, which law is afterwards to 
be applied to all such cases as may be similar to the 
first, is really matter of difficulty: especially, when men 
are yet in the dark as to the best kind of provision to 
be made for the case in question, or even when it is 
not, perhaps, yet known whether it be proper to make 
any provision at all. The framing of a new writ, under 
such circumstances, is a measure on which lawyers or 
judges will not very willingly either venture of them
selves, or apply to the legislature for that purpose. 

From the above-mentioned real difficulty in creating 
new writs on one hand, and the absolute necessity of 
such writs in the courts of common law on the other, 
many new species of claims and cases (the arising of 
which is, from time to time, the unavoidable conse
quence of the progress of trade and civilization) are 

• Hanaperium et Parva Baga, the Hanaper Office, and the Petty-Ilag 
Office. The first and last of these Latin words, it may be observed, do not 
occur in Tully's works. To the care of the Petty-Dag Office those writs 
are trusted in which the king's business is concerned ; and to the Ilanaper 
Office those which relate to the subject. 
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left unprovided for, and remain like so many vacant DE LoL111E. 

spaces in the law, or rather like so many inaccessible 
spots which the laws in being cannot reaeh: now this 
is a great imperfection in the distribution of justice, 
which should be open to every individual, and provide 
remedies for every kind of claim which men may set 
up against each other. 

To remedy the above inconvenience, or rather in Legal fictions. 

some degree to palliate it, · law fictions have been 
resorted to, in the English law, by which writs, being 
warped from their actual meaning, are made to extend 
to cases to which they in no shape belong. 

Law fktions of the kind we mention were not 
unknown to the old Roman jurisconsults; and, as an 
instance of their ingenuity in that respect, may be 
mentioned that kind of action, in which a daughter 
was called a son*. Several instances might also be 
quoted of the fictitious use of writs in the English 
courts of common law. A very remarkable expedient 
of that sort occurs in the method generally used to sue 
for the payment of certain kinds of debt, before tlrn 
Court of Common Pleas; such (if I mistake not) as a Process in the 

CourtofCommon saIary for work done, indemnity for fu lfilling orders Pleas. 

received, &c. The writ issued in these cases is grounded 
on the supposition, that the person sued has trespassed 
on the ground of the plaintiff, and broken, by force of 
arms, through his fences and inclosures; and, under 
this predicament, the defendant is brought before the 
court: this species of writ, which lawyers have found 
of most convenient use, to introduce before a court of c1ausumfregit. 

common law the kinds of claim we mention, is called 

• From the above instance it might be concluded tlmt the Roman 
jurisconsults possessed still greater power than the English parliament ; for 
it is a fundamental principle with the English lawyers, that parliament can 
do every thing, except making a woman a man, or a man a woman 9• 

9 Vide Note (2.) p. G99. 
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DE LoLME. 

Process in the 
Court of 
King's Bench. 

Latitat. 

Fictions in 
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in technical language a clausum j1·egit. In· order to 
bring a person before the Court of King's Bench, to 
answer demands of" much the sam:~ nature with those 
above, a writ, called a latitat, is issued, in which it is 
tak~n for granted that the defendant insidiously conceals 
J:iimself, .and is lurking in some county, different from 
that in which the court is sitting; the expressions used 
in the writ being, that " he runs up and down and 
secretes himself:" though no such fact is seriously 
meant to ,be advanced either by the ·attorney or the 
party. · 

The same principle of strict adherence to certain 
forms long since established, has also caused lawyers to 
introdi\ce · into their proceedings fictitious names of 
persons, who are supposed to discharge the office of 
sureties; and in certain cases, it seems, the name of a 
fictitious person is introduced in a writ with that of 
the principal defendant, as being joined in a common 
cause with him. Another instance of the same high 
regard 'of lawyers, and judges too, for certain old forms, 
which makes them more unwilling to depart from such 
forms than from the truth itself of facts, occurs in the 
above-mentioned expedient used to bring ordinary 
causes before the Court of Exchequer, in order to be 
tried there at common law; which is, by making a 
declaration that the plaintiff is a king's debtor, though 
neither the court, nor the plaintiff's attorney, lay any 
serious stress on the assertion*. 

• Another instance of the strict adherence of the English lawyers to 
their old established forms, in preference even to the truth of facts, occurs 
in the manner of executing the very act mentioned in this chapter, passed 
in the reign of George I. for preventing personal an-est for debts under 
forty shillings 10• If the defendant, after being personally served with a 
copy of the process, does not appear on the appointed days, the method is 
to suppose that he has actually made his appearance, and the cause is pro
ceeded upon according to this supposition: fictitious names of bails are also 
resorted to. 

10 Vide Note (3.) p. 700, 



Cn.X.J CIVIL PROCESS, 

(1.) Great expense was often incurred, and tlelay or failure 
of justice took place at tria1s, by reason of variances between 
writings produced in evidencc,.and the <1:ecital or setting forth 
there,rf upon the record 011 which the trial was had, in matters 
not material to the merits of the case ; and such record could 
not in any case have been amended at the.trial, and in some 
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cases could not be amended at any time. For remedy of Amendableby 

•t J in cases where a "hich, it was enacted, bv 9 George IV. c. 15, that it should 9
GeorgeIV.c.I

5
, 

'"be lawful for every court of record holding plea in cidl variancesqall 

actions, any judge sitting at nisi prius, and any court of oyer 
and terminet· and general gaol delivery in· Enaland, "\Vales, ,.__, 

the town of Berwick-upon-Tweed, and Irelartd, if such court 
or judge shall see fit so to do, to cause the record on which 
any trial may be pending before any such judge or court, in 
any civil action, or in any indictment or information fo1· any 
rnisdemeanour, where any variance shall appear between any 
matter in writing or in print produced in evidence, and the 
recital or setting forth thereof upon the record whereon the 
trial is pending, to be forthwith amended in such particular, 
by some officer of the court, on payment of such costs, if any, 
to the other party, as such judge or court shall think reason
able; and thereupon the trial shall proceed, as if no such 
variance had appeared; and in case such trial shall be had at 
nisi prius, the order for the amemlment shall be in<lol'Sed on 
the postea, and returned, together with the reco1·d ; and there
upon the papers, rolls, and other records of the court from 
which sueh record i~sued, i,;hall be amended accordingly." 

This statute, which authorizes a ju<lge to order amendments 
of variances between written or printed evidence and the 
record, invests him with a discretion, which cannot, it seems, 
be revised hy the court above. An<l when a judgment ,vas 
stated on the record as in one court, and it appeared, by the pro
duction of an examiued copy, to have been obtainecl in another, 
the judge, at nisi prius, ordered tho record to be amended. 

Stat. 9 George IV. c. 15, being confined to such variances 
only as appeared between any matter in writing or in print pro
duced in evidence and the recital or setting forth thereof on the 
record whereon the trial was pending, was extended by 3 & 4 
William IV. c. 42; whereby, after reciting that great expense 
was often incurred, and delay or failure of justice took place 
at trials, by reason of variances, as to some particular or par
ticulars, between the proof and the record, or setting forth on 
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the record, or document on which the trial was had, of con
tracts, customs, prescriptions, names, and other matters or 
circumstances, not material to the merits of the case, and by 
the misstatement of which the opposite party coul<l not have 
been prejmliced, an<l the same could not in any case be 
amended at the trial, except where the variance was between 
any matter in writing or in print produced in evi<lence, and 
the record; and that it was expedient to allow such amend
ments, as thereinafter mentioned, to be made on the trial of 
the cause; it is enacte<l, that " it shall be lawful for any 
court of record holding plea in civil actions, and any ju<lge 
sitting at nisi prius, if such court or judge shall see fit so to do, 
to cause the recor<l, writ, or document, on which any trial 
may be pending before any such court or judge, iii any civil 
action, or in any information in the nature of a quo warranto, 
or procee<lings on a mandamus, when any variance shall 
appear between the proof and the recital or setting forth on the 
record, writ, or document, on which the trial is procee<ling, 
of any contract, custom, prescription, name, or other matter, 
in any particular or particulars in the judgment of such court 
or judge not material to the merits of the case, and by which 
the opposite party cannot have been prejudiced in the conduct 
of his action, prosecution, or defence, to be forthwith amen<led 
by some officer of the court or otherwise, both in the part of 
the pleadings where such variance occurs, and in every other 
part of the pleadings which it may become necessary to amend, 
on such terms, as to payment of costs to the other party, or 
postponing the trial to he had before the same or another jury, 
or both payment of costs an<l postponement, as such court or 
judge shall think reasonable. 

" And in case such variance shall be in some particular or 
particulars in the ju<lgment of such court or judge not material 
to the merits of the case, but such as that the opposite party 
may haYe been prejudiced thereby in the conduct of his 
action, prosecution, or defence, then such court or judge shall 
have power to cause the same to be amended, upon payment 
of costs to the other party, and withdrawing the record, or 
postponing the trial as aforesai<l, as such court or judge shall 
think reasonable ; and after any such amendment, the trial 
shall proceed, in case the same shall be proceeded with, in the 
same manner in all respects, both with respect to the liability 
of witnesses to be indicte<l for perjury an<l otherwise, as if no 
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such variance had appeared : an<l in case such trial 8hall be NoTu. 

had at nisi prius, or by virtue of such writ as aforesaid, the 
order for the amendment shall be indorsed on the postea, or 
the writ, as the case may be, and returned, together with the 
record or ·writ, an<l thereupon such papers, rolls, and othe1· 
records of the court from which such record or writ is8ue<l, as 
it may be necessary to amend, shall be amended accordingly; 
and in case the trial shall be ha<l in any court of record, then 
the order for amendment shall be entered on the roll or other 
document, upon which the trial shall he had. 

" Provided, that it shall be lawful for any party who is 
dissatisfied with the decision of such judge at nisi prius, 
sheriff, or other officer, respecting his allowance of any such 
amendment, to apply to the court from which such record or 
writ issued, for a new trial upon that ground ; and in case 
any such court shall think such amendment improper, a new 
trial shall be granted accordingly, on such terms as the court 
shall think fit, or tho court shall make such other order as to 
them may seem meet." 

Under this statute, the judge at nisi prius will in general 
amend any variance, which does not go at all to affect the 
matter really in dispute between the parties, and which was 
not likely to mislead the opposite party. 

By 3 & 4 \Villiam IV. c. 42,-" The court and judge shall 
and may, if they or he think fit, in all such cases of variances, 
instead of causing the record or document to be amended as 
aforesaid, direct the jury to find the fact or facts according to 
the evidence ; and thereupon such finding shall be stated on 
such record or document, and notwithstanding the finding on 
the issue joined, the said court from which the record has 
issued, shall, if they shall think the said variance immaterial 
to the merits of the case, and the misstatement such as could 
not have prejudiced the opposite party in the conduct of the 
action or defence, give judgment according to the very right 
and justice of the case." 

(2.) " The power and jurisdiction of parliament, says Sir 
Edward Coke, ( 4 Inst. 36,) is so transcendent and absolute, 
that it cannot be confine1l, either for causes or persons, within 
any bounds. And of this high court, he adds, it may be 
truly said,-' Si antiquitatem spectes, est vetustissima; si 
dignitntern, 0st ho1:oratissima; si jurisclictioncm, est capa

14-2 
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cissinta.' It hath sovereign and uncontrollabie authority in 
the making, confirming, enlarging, restraining, abrogating, 
repealing, re,·iviug, and expounding of laws, concerning 
matters of all possible denominations, ecclesiastical or tem
poral, civil, military, maritime, or criminal: this being the 
place where that absolute despotic power, which must in all 
governments reside somewhe1·e, is intrnsted by the constitution 
of these kingdoms. All mischiefs and grievances, operations 
and remedies, that transcend the ordinary course of the laws, 
are within the reach of this extraordinary tribunal. It can 
regulate or new-model the succession to the crown ; as was 
done in the reign of Henry VIII. and 'William III. It can 
alter the established religion of the land; as ,vas done in a 
variety of instances, in the reigns of King Henry VIII. and 
his three children. It can change and create afresh even the 
constitution of the kingdom, and of parliaments themselves; 
as was done hy the Act of Union, aml the several statutes for 
triennial and septennial elections 1 It can, in short, do any• 

thing that is not naturally impossible; and therefore some 
have not scrupled to call its power, by a figure rather too bo!J, 
the omnipotence of parliament. True it is, that what the 
parliament doth, no authority upon earth can undo." 

(3.) The proceedings in civil actions have been essentially 
changed by recent statutes, particularly by those of 1 George 
IV. c. 87; 1 George IV. c. 55; 3 George IV. c. 39; 6 George 
IV. c. 96; 7 & 8 George IV. c. 71; 9 George IV. c. H; 9 
George IV. c. 15; l l George IV. and l "William IV. c. 38; 
1 William IV. c. 3; 1 ,vmiam IV. c. 7; 1 ,villiam IV. c. 
21; 1 ,villiam IV. c. 22; 1 ,vmiam IV. c. 70; 1 & 2 
,villiam IV. c. 58.; 2 ,vmiam IV. c. 39; 3 & 4 ,vmiam 
IV. c. 42; 3 & 4 ,vmiam IV. c. 67; 6 ,villiam IV. c. 62; 
in consequence of which, the observations of De Lolme rela
tive to. the extreme verbosity of pleading, the fictions adopted 
in order to give the courts jurisdiction, and the introduction of 
fictitious names as pledges into legal JJI'Oceedings, have been 
rendered inaccurate. 

By 2 ,villiam IV. c. 39, the writs authorised by that 
statute, and which are now used for the commencement of 
personal actions, are as follow : 

1 Black. Com. b. I. c. 2. Vide ante, IGG, 471, 473, 474; 178-207, 
215-252, 256, 289-311; 559-505; 486. 
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I. A writ of summons, which is of two kinds,-(i.) in 
ordinarv cases where the action is not of a bailable nature, or 
it is n~t intended to hold the defendant to special bail;
(ii.) against members of parliament, to enforce the provisions 
of Stat. 6 George IV. c. 16. 

2. A writ of capias, when the defendant is at large, or in 
custody of the sheriff, &c., and it is inten<led to hol<l him to 
special bail. 

3. A writ of detainer, when the defendant is in custody of 
the marshal of the King's Bench, or wardc1i of the Fleet 
Prison, and it "is intended to detain him in such custody. 

These are, by 2 ·William IV. c. 39, declared to be the 
only writs for the commencement of personal actions in any 
of the superior courts of law, in the cases to which such 
writs are applicable; original writs are consequently abolished, 
in personal actions against peers, corporations, and hundrellors, 
as well as against common persons; together with the mode 
of commencing such actions by bill, against members of the 
House of Commons, attorneys, and officers of the courts, and 
prisoners in custody of the marshal or sheriff, &c., and by 
attachment, or capias, of privilege, at the suit of attorneys and 
officers of the courts, in cases to which the writs authorised by 
the statute are applicable: and thus terminated the distinction 
between the proceedings by original writ and by bill. 

This statute being confined to personal actions, does not 
apply to such ns are purely real, as tho writ of right, formedon, 
&c., or to mixed actions, as dower uncle nihil habet, quare 
impedit, ejectment, waste, &c. 

But by 3 & 4 ·William IV. c. 27, s. 36, real and mixed 
actions are abolished, except the writ of right of dower, writ 
of dower unde nihil habet, quare impedit, and ejectment. 

These excepted actions, however, m.1y still be commenced 
by original writ, and the action of ejectment may be brought 
as before 2 ,villiam IV. c. 39, either by original writ, in the 
King's Bench, or Common Pleas, or by both in the King's 
Bench or Exchequer of Pleas. 

The action of replevin, also, which is a personal action, and 
other personal actions, commenced in inferior courts, and 
removed from thence into superior ones, are not within the 
statute; for, besides that these actions are not commenced in any 
of the superior courts of law at ,vestminster, there is a clause 
in 2 ,villiam IV. c. 39, that "nothing therein contained shall 
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extend to any cause remove<] into either of the said courts, by 
,vrit of pone, certiorari, reconlari facias loquclam, habeas corpus, 
or otherwise." The king not being named in this statute, is not 
bound thereby, and consequently may proceed by scire facias; 
which is a judicial writ, issuing out of and under the seal of 
the Court of Exchequer, for the recovery of a debt due to him 
on bond, recognizance, or judgment, &c., or found by inquisi
tion on an outlawry, or extent, or by an original writ of 'scire 
facias, to repeal letters patent; and a subject is not prohibited 
by the statute from suing out a scire facias, ,vhich is for some 
purposes considered as a personal action, to obtai'n execution on 
a judgment or recognizance, or a writ of error or- false judg
ment, which are original writs for renrsing a judgment. 

The writ of summons, for bringing the defendant into court, 
in actions not bailable, is a judicial writ, and is considered as 
the commencement of the action for all purposes; and may, it 
seems, be issued, in cases not bailable, against prisoners in 
custody of the sheriff, &c., or of the marshal of the King's 
Bench, or warden of the Fleet Prison, as well as against 
defendants who are not in custody. 

This writ is directed to the defendant, commanding him, 
that within eight days after tho service of the writ on him, 
inclusive of the day of such service, he do cause an appear
ance to be entered for him, in the court in which the action 
is brought, in an action on promises ( or of debt, &c., as the 
case may be), at the suit of the plaintiff; and requiring the 
defendant to take notice that, in default of his so doing, the 
plaintiff may cause an appearance to be entered for him, and 
proceed therein to judgment and execution. In this writ, 
and every copy thereof, the place and county of the residence 
or supposed residence of tho defendant, or wherein he is, or 
shall be supposed to be, are required to be mentioned. The 
street, and county, however, in which a defendant resides, is 
a sufficient description in a writ of summons; and it is not 
necessary to give any addition to the defendant in such writ:
but the form of the writ prescribed by 2 ,villiam IV. c. 39, 
must, in general, be strictly adhered to. 

The writ of summons should contain the christian and sur
names of the parties; but a misnomer, or mistake in tl1eir 
names, cannot now be pleaded in abatement, the 3 & 4 ,vil
liai11 IV. c. 42, having declared that "no plea in abatement for 
a misnomer shall be allowed in any personal action; but that 
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in all cases in which a misnomer would, but for that act, have 
been by law plea<lable in abatement in such actions, the 
defendant shall be at liberty to cause the declaration to be 
amended, at the costs of the plaintiff, by inserting the right 
name, upon a judge's summons, founded on an affidavit of the 
right name; and in case such summons shall be discharged, 
the costs of such application shall be paid by the party 
applying, if the judge shall think fit." 

In describing the defendant, if not privileged '1, it is sufficient, 
in general, to designate him by his christian and surname, 
without any further addition :-and in stating the nature of 
the action, accuracy is requisite. 

,vith respect to the <late and teste of writs of summons, 
&c. the rule is, that "every writ issued by authority of 2 "\Vil
liam IV. c. 39, shall bear date on the day on which the same 
shall be issued; and shall be tested in the name of the Lord 
Chief Justice, or Lord Chief Baron, of the court from which 
the same shall issue; or, in case of a vacancy of such office, 
then in the name of a senior puisne judge of the said court;" 
which requisite is not satisfied, by a day being indorscd on the 
writ; and a writ of summons, bearing date on a Sunday, is a 
nullity. There is no particular time appointed for the return 
of the writ of summons: but the defendant is required thereby 
to cause an appearance to be entered for him, in the court out 
of which the writ issues, within eight clays after the service of 
the writ, inclusive of the clay of such sen·ice. A memorandum 
is required to be subscribed to the writ of summons, stating 
that it is to be served within four calendar months from the 
date thereof, including the day of such date, and not nJter
wards; and it must be indorsed with the name and place of 
abode of the plaintiff, or his attorney, by whom the same was 
issued, and the amount of the debt an<l costs claimed by the 
plaintiff; but an in<lorsement on a writ of summons, that the 
writ was issued by E. F., of, &c., "attorney for the said 
plaintiff," is sufficient. 

The writ of summons may issue from either of the superior 
courts of law at "\Vestminster; and must be issued by tho 
officer of the courts respectiYely, by ,vhom process serviceable 
in the county therein mentioned, hath been heretofore issued 
from such court. 

s Yide post, 712, Process ngai.nst Privileged Persons. 
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If the <lefcnd:rnt has not been personally served with the 
writ of summons, it may be continued by alias and pluries, as 
the case may require. These writs, which are seldom neces
sary, except for preventing the operation of the Statutes of 
Limitations, arc directed to the defendant, commanding him 
(as before, or as theretofore he was commanded), that within 
eight days after the service of the writ on him, inclusive of 
the day of such se1Tice, he do cause an appearance to be 
entered, &c. (as in the first ,vrit of summons). In these writs, 
the place and county of the residence, or supposed residence, 
of the defendant, or wherein he is, or may be supposed to be, 
should be inserted, as in the former writ ; and there should be 
the like memoramlnm ancl imlorsements thereon, as on that 
writ. The alias and pluries writs are issued, on proper 
prmcipes; and by a general rule of all the courts, they may, 
if the plaintiff shall think it desirable, be issued into another 
county; the plaintiff in such case, describing the defendant 
therein, as late of the place of which he "·as described in the 
first ,vrit of summons. 

""\Yhen the defendant cannot be met with, but keeps out of 
the way, to avoid being served with the writ of summons, 
alias, or pluries, the plaintiff may apply to the court, or a 
judge, on a proper affidavit, for leave to issue a distringas, to 
compel his appearance. The plaintiff, however, cannot more 
for a distringas on this statute, until the expiration of eight 
days after a copy of the writ of summons has been left for tho 
defendant, on the last nttcmpt to serve him personally: and a 
<listringas was refused, where a writ of summons had been 
issued more than four months, without being continued by an 
alias writ. 

The writs of summons and capias are only primary, or writs 
taken out in tho first instance, to compel the defendant to 
appear, or put in and perfect special bail to the action: but, 
besides these, and consequent upon them, other auxiliary writs 
are authorised by the statute to be issued, for the same purposes. 
These writs are:-]. The writ of distringas, which issues where 
the defendant has not been personally served with the writ of 
summons, and has not, according to the exigency thereof, 
appeared to the action, and cannot be compelled so to do, 
without some more efficacious process; 2. The writ of alias or 
pluries summons, or capias, for continuing the cause, if the 
defendant has not been served therewith, or arre:;,ted thereon; 
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3. The writ of exigi facias, and proclamation, &c., for out
lawing or waiving the <lefen<lant, upon the return of non est 
inventus to a writ of capias, or of non est inventus, and nulla 
bona, to a writ of <listringas. "\Vhen the writ is to be served, 
it is said to be serviceable, and when the defen<lant is to be 
arrested thereon, it is of a bailable nature. 

The writ of distringas is founded on 2 "\Villiam IV. c. 39; 
by ,vhich it is enacted, that, "in case it shall be ma<le appear 
by affidavit, to the satisfaction of the court out of which the 
process issued, or, in vacation, of any judge of either of the 
said courts, that any defendant has not been personally served 
with any such writ of summons as therein before mentioned, 
and has not, according to the exigency thereof, appeared to 
the action, and cannot be compelled so to do, without some 
more efficacious process, then and in any such case, it shall be 
lawful for such court, or judge, to order a writ of distringas to 
be issued, directed to the sheriff of the county wherein the 
dwelling-house or place of abode of such defendant shall be 
situate, or to the sheriff of any other county, or to any other 
officer to be named by such court or judge, in order to compel 
the appearance of such defendant ; which writ of distringas 
shall be in the form, and with the notice subAcribed thereto, 
mentioned in the schedule to that act, marked No. 3." 

In order to obtain a distringas, the affidavit (which is similar 
to that before required to ground a motion for a distringas, on 
Stat. 51 George III. c. 124, s. 2, and 7 & 8 George IV. c. 71, 
s. 5,) must state that there have been three attempts at least, to 
serve the defendant with the writ of summons, by calling at 
his dwelling-house, or place of abode, if he has one; service 
at the office of an employer, in such case, not being deemed 
sufficient; that on each of the first two calls, deponent ap
prisecl the person ,vhom he saw of the nature of his business, 
and made an appointment to call again for seeing the de~ 
fendant, and that on the last call (which must appear to have 
been eight days at least before the application to the court), a 
copy of the writ was left at the defendant's residence. The 
answers given to the <leponent, on the ditforent applications, 
must be stated in the affidavit; and he must not only swear 
that he has not been able to serve defendant with a copy of the 
writ, but must state in his affidavit such circumstances as will 
satisfy the court, or a judge, that the defendant keep,i out of 
the way to avoid being served, 

No TE~. 

Serviceable and 
bailable writs. 

THli "TRlT OP 

D1sT&1soAs.. 

Stat. 2 William 
IV, c. 39, 

The facts that 
are required to 
be stated in the 
affidaYit for ob
t.'l.ining the writ 
of distringas. 
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It must also be positively sworn, that the defendant has not 
appeared to the action according to the exigency of the writ, 
ancl cannot be compelled to <lo so, without some more effica
cious process. If it can be inferred, however, from the 
affidavit, that the defendant purposely kept out of the way to 
avoid being served with the writ of summolll:l, the court will 
grant a distringas, although the person who made the calls 
omitted to specify the day and hour on which he would call 
again: and the last two calls may, it seems, under circum
stances, be made on the same day. It also seems that, though 
the court will not in general grant a <listringas, except on an 
affidavit that a copy of the writ has been left at the defendant's 
house, still the mere want of that averment in the affidavit, is 
not sufficient to enable the defendant to move to set aside the 
distringas, as being irregular. 

By 2 'William IV. c. 39, a distringas may be issued either 
to compel an appearance, or for the purpose of proceeding to 
outlawry: and a distringas will be granted, for enabling a 
plaintiff to proceed to outlawry, in some cases, where the 
affidavits are not sufficient to ground a distringas, for entering 
an appearance. But the court will not grant a distringas in 
the alternative ; and where it was not clear, on the face of the 
affidavit, whether the defendant was in this country or abroad, 
the court put the plaintiff to make his election as to the pur
pose for which he sought to obtain the distringas. \Vhen 
there is reason to believe that the defendant is abroad, a dis
tringas to compel an appearance, it is said, will .not be allowed: 
and, in order to proceed to outlawry, the affidavit must state, 
not only that the defendant went abroad for the purpose of 
avoiding the demands of his creditors, but also satisfy the 
court, or a judge, by a statement of the circumstances, that he 
keeps out of the way to avoid being served. \Vhen the 
defendant is not abroad, a <listringas, for the purpose of out
lawry, will not, it seems, be granted: and when his residence 
is unknown, endeavours must be made to serve him personally, 
before the distringas can be obtained ; and grounds must be 
stated in the affidavit to induce tbe court to believe that he 
keeps out of the way to avoid being served. 

If the court or a judge are satisfied by affidavit that the 
defendant has not appeared to the action, and cannot be com
pelled to do so without somo more efficacious process, they 
will make a rule, or order, for issuing the distringas, "·hich is 



CH,X,]. CIVIL PROCESS. 707 

absolute in the first instance, and drawn up by the clerk of NOTES. 

the rules in the King's Bench and Exchequer, or secondaries 
in the Common Pleas. But if the affidavit · be insufficient, 
the plaintiff may sue out an alias or pluries writ of summons 
for continuing the cause ; which is sometimes done when the 
first writ has not been personally served, to prevent tho 
operation of the Statute of Limitations. 

The writ of distringas must be tested in the name of the Teste or dis

Chief Justice of the King's Bench or Common Pleas, or Chief tringas. 

Baron of the Exchequer; or, in case of a vacancy of any such 
office, then in the name of a senior puisne judge of the court 
from which it issues: and " eYery such writ shall be made When return

returnable on some day in term, not being less than fifteen able. 

days after the teste thereof; and shall bear teste on the day of 
the issuing thereof, whether in term or in vacation." But 
"no such writ shall be sufficient for the purpose of outlawry For proceeding 

or waiver, if the same be returned within lesi;i than fifteen tooutlawry. 

days after the delivery thereof to the sheriff or other officer to 
whom the same shall be directed." 

A notice is required to be subscribed to the writ of dis Notice to be sub
scribed to thetringas, which is addressed to the defendant, requiring him to »Tit of dis

take notice, that the sheriff has distrainecl upon his goods and tringas. 

chattels for the sum of forty shillings, in consequence .of his 
not having appeared in court, to answer to the plaintiff, 
according to the exigency of the writ of summons; and that 
in default of his appearance to the writ of clistringas, within 
eight days inclusive after the return thereof, the plaintiff vdll 
cause an appearance to be entered for him, and proceed thereon 
to judgment and execution; or, (if the defendant be subject to 
outlawry,) will cause proceedings to be taken to outlaw him : 
And the writ of distringas is to be indorsed with the name of Indorsemcnts on 

the plaintiff or his attorney, in like manner as the writ of such " 7 its. 

summons ; and the amount of the debt and costs claimed by 
the plaintiff, when the action is brought for the recovery of a 
debt, should, it seems, be indorsed thereon. 

The writ of capias, now used for the commencement of Tns WmT oF 

bailable actions, is foundml on 2 ,vmiam IV. c. 39, by which CAPIAS, 
• Stat. 2 William

"in all personal actions, wherein it is mtended to arrest and 1v. c. 39• 

hold any person to special bail, ,vho may not be in the custody 
of the marshal of the l\1ar8halsea of the Court of King's 
Dench, or of the warden of the Fleet prison, the process shall 
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NoTES. be by writ of capias, according to the form contained in the 

Direction and 
form of the writ 
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special bail. 

When the writ 
Is to be returned. 

.A eapias 
quousquc. 

Form of writ to 
be strictly ad
hered to. 

Defenda.nt's 
Christian and 

schedule (No. 4.) annexed to that act." 
This writ (,"·hich lies in all cases where the plaintiff has a. 

bailable cause of action, and against all persons who are not 
exempted or privileged from arrest,) is a non omittas writ, 
directed to the sheriff or other officer or person by whom the 
same is to be executed, in like manner as the writ of dis
tringas, commanding him that he omit not by reason of any 
liberty in his bailiwick, but that he enter the same, and take 
the defendant ( stating his place of residence), if he shall be 
found in his bailiwick, and him safely keep until he shall have 
given the said sheriff, &c. bail, or matle deposit with him, 
according to law, in an action on promises ( or of debt, &c.), 
at the suit of the plaintiff, or until the defendant shall by 
other lawful means be discharge(l from his custody; and that 
on execution thereof, the said sheriff, &c. do deliver a copy 
thereof to the defendant; and require the defemlant to take 
notice, that within eight days after the execution thereof on 
him, inclusive of tlie day of such execution, he should cause 
special bail to be put in for him, in the court where the action 
is brought, to the said action ; and that in default of his so 
doing, such proceedings may be had and taken as are men
tioned in the warning thereunder written, or indorsed thereon: 
aud further commanding the said sheriff, &c. that immediately 
after the execution thereof, he do return the writ to the said 
court, together with the manner in which he shall have 
executed the same, and the day of the execution thereof: or 
if the same shall remain unexecuted, then that he do so 
return the same, at the expiration of four calendar months 
from the <late thereof, or sooner, if he should be thereto 
required by order of the said court, or by any judge thereof. 

As this writ does not command the sheriff, or other officer, 
to whom it is directed, to take and keep the defemlant, to 
answer the plaintiff, &c., it cannot, with propriety, be called, 
as formerly, a capias ad respondendum ; but as it commands 
the sheriff, &c., to take and keep the defendant, until he shall 
have given bail, &c. it may not improperly be called a capias 
quousque, to distinguish it from the capias ad satisfaciendum. 

The form of the writ, as prescribed by 2 William IV. c. 39, 
must be strictly adhered to. 

The christian and surnames of the defendant, if known, 
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should be insertell in the writ; the sumame only of the 
defendant being set out therein is insufficient. And by a 
general rule of all the courts, " where the defendant is · de
scribed in the process, or affidavit, to hold to bail, by initials, 
or by a wrong name, or without a christian name, the defen
dant shall not be discharged out of custody, or the bail-bond 
delivered up to be cancelled, on motion for that purpose, if it 
shall appear to the court, that due diligence has been made 
to obtain kuowlellge of the proper name." 

And by 3 & 4 \Villiam IV. c. 42, "in all actions upon 
bills of exchange or promissory notes, or other written instru
ments, any of the parties to which are designated by the 
initial letter or letters, or some contraction of the christian or 
first name or names, it shall be sufficient, in every affidavit, to 
hold to bail, and in the process or declaration to designate 
such person by the same initial letter or letters, or contraction 
of the christian or first name 01· names, instead of stating the 
christian or first name or names, in full." 

The writ of capias, and copy thereof, and writs which 
purport to be a continuance of the capias, must state the place 
where the clefendant resides ; and if that be unknown, the 
place where he is supposed to reside: and the actual or sup
posed place of his residence must he stated in that part of the 
body of the writ prescribeJ by the schedule to Stat. 2 \Vil
liam IV. c. 39, No. 4. 

If the defendant's place of residence, be not inserted in the 
writ of capias, it may be set aside, at the instance of the de
fendant, though his residence be 8tated in the copy of the writ; 
and it is not sufficient to indorse it on the writ, or copy thereof. 
But it is not necessary to give a particular description of the 
defendant's place of residence in the process; a place at ,vltich 
he may be expected to be found is sufficient ; and it docs not 
appear that the same degree of particularity is required in 
the writ of capias, as in the writ of summons. 

In describina the nature of the action, the forms in the 
'"' schedule to 2 vVilliam IV. c. 39, must be strictly adhered to. 

The writ of capias must bear date on the day on which it 
is issued; which requisite is not satisfied by a day being 
in<l.orsed on the writ; and the omission of the <lay of the 
month in the teste of the copy of the writ, though tho 
month itself is named, is fatal. This writ must be tested in 
the name of the Lord Chief Justice, or Lord Chief Baron, of 
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the court from which it issues; or, in case of a vacancy in 
such office, then in the name of the senior puisne jndge of 
the said court; and, by the terms of it, is to be retumed 
by the sheriff, &c., immediately after the execution thereof; 
but it is not sufficient, for the purpose of outlawry, or waiver, 
if the same be returned within less than fifteen days after the 
delivery thereof to the sheriff, or other officer to whom the 
same shall be directed. 

A memorandum is required to be subscribed to the ,vrit, 
stating that it is to be executed within four calendar months 
from the date thereof, including the day of such date, and not 
afterwards: and the following warning to the defendant ,mmt 
be thereunder written, or indorscd thereon ;-1. If a defen
dant, being in custody, shall be detained on this writ, or if a 
defendant, being arrested thereon, shall go to prison for want 
of bail, the plaintiff may declare against any such defendant, 
before the end of the term next after such detainer or arrest, 
and proceed thereon to judgment and execution: 2. If a clefen
dant, being arrested on this writ, shall haYe made a cleposit 
of money, according to 7 & 8 George IV. c. 71, and shall 
omit to enter a common appearance to the action, the plaintiff 
will be at liberty to enter a common appearance for the clefen
dant, and proceecl thereon to juclgment and execution: 3. If a 
defendant, having giYen bail on the arrest, shall omit to put 
in special bail, as required, the plaintiff may proceed against 
the sheriff, or on the bail boll(}: 4. If a defendant, having 
been only served. ,vith this writ, and. not arrested thereon, 
shall not enter a common appearance within eight <lays after 
such service, the plaintiff may enter a common appearance 
for such defendant, and proceecl thereon to judgment and 
execution. 

The sum fQr ,vhich the defendant is to be arrestecl and 
lwlclen to special bail, by affidavit or judge's order, must also 
be iudorsed on the writ; with the name and place of abode 
of the plaintiff, or his attorney, by whom the same was issued, 
and the amount of the debt and costs claimed by the plaintiff. 
It also seems, that the place of abode aud acldition of the 
party against whom the writ issues, or such other description 
of him as the plaintiff's attorney or agent may ho able to giYe, 
should, at least in the King's Bench, he indorsed on the writ. 
And there is a clause in 2 ,villiam IV. c. 39, that" all such 
proceeclings as are mentionecl in any writ notice or warning 
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issued under that act, shall and may be had and taken in NOTES. 

default of the defendant's appearance, or putting in spe_cial Proceedings 

bail, as the case may be." · in default of 
appearance, or 

In bailable cases, it is usual to make an affi<lavit of the cause special bail. 

of action, at the time of issuin
0
" the writ, and to indorse the Affidavit of 

cause of action. 
sum sworn to thereon. 

If the defendant cannot be taken on the writ of capias, the Proceedings 
when defendantsheriff, on being required to return it, by order of the court or cannot be 
arrested.a judge, should return, non est inventus; and, thereupon, the 

plaintiff may either sue out an alias, and afterwards, if neces
sary, a pluries capias, for anesting the defendant, or issue an 
exigi facias, and proceed to outlawry ;-and, except for the 
purpose of preventing the effect of the Statute of Limitations, 
or of proceediug to outlawry, a capias need not be returned, 
previously to issuing an alias. There is a clause, however, 
in 2 ·William IV. c. 39, that "nothing therein contained shall 
subject any person to outlawry, or waiver, who, by reason of 
any privilege, usage, or otherwise, may now by law be exempt 
therefrom." 

The writ of exigi facias, and process of outlawry, as now Proceeding• 

used, are founded on 2 ,villiam IV. c. 39 ; by which, " upon :a~~!~::',;" or 

the return of non est inventus and nulla bona, as to any mesne process. 
Stat. 2 William

defendant against ,vhom such writ of capias shall have been 1v. c. 39. 

issued, and also upon the return of non est inventus and nulla 
bona, as to any defendant against whom such writ of distringas 
as thereinbefore mentionell shall have issued, whether such 
writ of capias or distringas shall have issued against such 
defendant only, or against such defendant and any other person 
or persons, it 8hall be lawful, until otherwise provided for, to 
proceed to outlaw or waive 8uch defendant, by writs of exigi "·rits of exigi 

facias, and facias, and proclamation, and otherwise, in such and the same proclamation. 
manner as may now be lawfully done upon the return of non 

est iuventus' to a pluries writ of capias ad respondendum, 

issued after an original writ: but it was provided, that every The return of 


such writ of exi o-ent, proclamation, and other writ subsequent the writs of 

0 "capias" or 

to the writ of capias or distriugas, 8hall be made returnable "distringas" 
niw;t be certain. 

on a day certain in term ; and every 8UCl1 first writ of exigent 

and proclamation shall bear teste on the day of the return of 

the writ of capias or distringas, whether such writ be returned 

in term or in vacation; and every subsequent writ of exigent 

and proclamation shall bear teste on the day of the return of 

the next preceding writ : and no such writ of capias or dis
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tringas shall be sufficient, for the purpose of outlawry or 
waiver, if the same be returned within less than fifteen days 
after the dclinry thereof to the sheriff, or other officer to 
whom the same shall be directed." 

,vhere the cause of action amounts to twenty pounds or 
upwards, and an affidavit is made thereof, and filed according 
to the statutes, the process is bailable, and the defendant may, 
in general, be arrested and holden to special bail :-but there 
is a proviso in the Uniformity of Process Act, that "nothing 
therein contained shall subject any person to arrest, who, by 
reason of any privilege, usage, or otherwise, may now by law 
be exempt therefrom." The persons to whom a writ of capias 
does not lie, and who cannot therefore be arrested and held to 
special bail, are (not to mention the king and queen), am
bassadors,. or othe1· public ministers; peers of the realm of 
England, and peeresses, whethe1· by birth or marriage ; Scotch 
or Irish peers and peeresses; members of the House of Com
mons, or of convocation; members of corporations aggregate, 
for anything done in their corporate capacity; lmndredors, on 
Stat. 7 & 8 George IV. c. 31; attorneys, when pri vilege<l from 
arrest, or officers of the courts of justice. 

There arc also other persons, who, though subject to a writ 
of capias, are not liable to be arrested thereon ; as the servants 
in ordinary of the king or queen regent, without notice first 
given to, and leave obtained from the lord chamberlain of the 
royal household; executors and administrators, when they 
merely act en autre drnit, and ham duly administered the 
effects of the deceased; heirs and de,·isees, when sued on the 
bond or obligation of their ancestors, or (levisors; married 
women, for debts contracted before or after coYerture, unless, 
in the latter case, they have appeared and acted as fcmes sole, 
and obtained credit in that character, unde1· fah,e and fraudu
lent pretences ; seamen, marines, and soldiers, for debts under 
a certain amount; bankrupts, in coming to surrender, and 
finish thei1· examination, and, after they have obtained their 
certificates, for Llebts contracted pl'ior to their bankruptcy; 
and insolvent debtors, discharged nuder 7 George IV. c. 57, 
for debts due at the the time of filing their petitions. 

Defendants have, in some cases, only a temporary or local pri~ 
vilege from arrest: thus, the parties to a suit, and their attomeys, 
witnesses, &c., are, for the sa,ke of public justice, privileged 
from arrest, in coming to, attending upon, and returning from 



CH, X.] CIVIL PROCESS, 713 

the courts ; or, as it is usually termed, eundo, morando, et 
redeun<lo : and it has been determined, that a practising bar
rister is so privileged; and that he does not lose his privilege, 
by going into a shop, on his return from court, unless he 
remain there an unreasonable time. Clergymen also are pri
vileged, in going to or returning from church, or performing 
divine service: and every person is privileged from arrest on 
Sunday, except in cases of treason, felony, or breach of the 
peace; and in his o,vn house, provided the outer door be shut; 
in the king's presence; within the verge of his royal palace, 
except by an order from the Board of Green Cloth, or unless 
the process issue out of the Palace Court ; and in every place 
where the king's justices are actually sitting. 

At common law, peers of the realm, and members of the 
Honse of Commons, not being subject to a capias, could only 
have been sued by original writ; which was also formerly the 
only mode of commencing actions against corporations and 
hundredors on the statutes of hue and cry, &c.; but members 
of the House of Commons might have been sued, either by 
original writ, or by bill and summons, &c., on Stat. 12 & 13 
William III. c. 3, s. 2. The mode of commencing actions, 
however, by original writ against peers, and by original writ 
or bill against members of the House of Commons, being 
abolished by the Uniformity of Process Act, they must now in 
general be sued, like other persons, by writ of summons and 
distringas. If the defendant be a peer, he should be described 
in the process by his name of dignity, as "the Right Honor
able C. D., Duke, Marquis, or Earl of ," &c.; and it 
is usual in an action against a peer, or member of the House 
of Commons, to describe the former as having privilege of 
peerage, and the latter, as having privilege of parliament; but 
this latter description does not seem to be necessary. 

In all personal actions, wherein it shall be intended to 
proceed against a member of parliament, according to the 
statute made in the sixth of George IV., intituled, "An Act 
to amend the Laws relating to Bankrupts," the process is 
required, by the Uniformity of Process Act, to be according to 
the form contained in the schedule to that act, marked No. 6; 
and ,vhich process, and a copy thereof, is declared to be in lieu 
of the summons, or original bill and summons, and a copy 
thereof, mentioned in 6 George IV. c. 16, s. 10. 

This process is issued on a proper prrecipe, and directed to 
VOL. II. 15 
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the defendant (stating his residence or place of abode), com. 
mantling him, that within one calendar month next after per
sonal service thereof on him, he do cause an appearance to be 
entered for him, in the court in which he is sued, in an action 
on promises, ( or debt, &c., as the case may be,) at the suit or 
the plaintiff; and the defendant is thereby informed, that an 
affidavit of debt, for the sum of hath been filed in the 
proper office, according to the provisions of 6 George IV. 
c. 16; and tl1at unless he pay, secure, or compound for, the debt 
sought to be 1·ecovered in that action, or enter into such bond 
as by the said act is provided, and cause an appearance to be 
entered for him, within one calendar month next after such 
service thereof, he will be deemed to have committed an act of 
bankruptcy, from the time of the service thereof. 

This summons is required to be indorsed with the name of 
the plaintiff, or his attorney, in like manner as the writ of 
capias; and the amount of the debt and costs claimed by the 
plaintiff~ when the action is brought for the recovery of a debt, 
should, it seems, be indorsed thereon. . The writ of summons 
against a member of parliament, should be signed and sealed, 
and personally served on the defendant, in like manner as the 
ordinary writ of summons. And where, in proceeding against 
a member of parlianient, it appeared that the action was 
brought in 1823, but the defendant had since ceased to be 
a member; the action having been commenced by bill, and 
by writ of summons thereon, and the writ having been returned 
non est im:entus, and entered of record; and no further steps 
having afterwards been taken, as the defendant had been out 
of the country;. the court held, on the plaintiff's desiring to 
continue the proceedings, in order to save tho Statute of 
Limitations, that a writ of distringas ought to issue, and would 
be the proper continuance of the suit. 

The mode of commencing actions against corporations, and 
hundredors, by original writ, being abolished by the Uniformity 
of Process Act, they must now be sued like other persons, by 
writ of summons and distringas; and in actions against corpo
rations aggregate, they must be described in the process by 
their corporate name; as, in London, " the mayor, common· 
alty, and citizens of the city of London:" and, when hundredors 
are sued on Stat. 7 & 8 George IV. c. 31, they must be 
described as " men inhabiting within the hundred of -, 
in the county of-." But where a plaintiff, by mistake, 
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had, in an action for damage done by rioters, proceeded against NaTES, 


the inhabitants of the hundred, instead of the borough, of S., 

under the above statute, tho court amended the writ and sub
sequent proceedings, by striking out the word "hundred," 

and substituting the word "borough," the time for bringing a 

fresh action having expired. 


,vhen the writ of summons is issued against a corporation Writ of sum
mans can be aggregate, it may be served on the mayor, or other head officer, served on the 

or on the town clerk, clerk, treasurer, or secretary, of such mayor, or other 
head officer, &c, 

corpo1:ation; and every such writ, issued against the inhabit
ants of a hundred, or other like district, may be served on the 
high constable thereof, or any one of the high constables 
thereof; and when issued against the inhabitants of any county 
of any city or town, or the inhabitants of any franchise, liberty, 
city, town, or place, not being part of a hundred, or other like 
district, be served on some peace officer thereof1 

• 

The judges can make general rules for the regulation of the PoWEao .. 
JUDGES TO MAKB

proceedings in their own courts. lT iese powers are of two G.i:NERALRULEs. 

kinds ; first, such as are exercised by the judges of each of the 
superior courts over the proceedings therein ; and, secondly, 
such as are exercised by all the judges jointly, or any eight or 
more of them, in matters over which they have a common 
jurisdiction. 

The judges of each of the superior courts of law at "'\Vest Judges of each 
court can make

minster, have an original and inherent jurisdiction and power general rules for 
regulating theil'of making general rules, for regulating their own proceedings; own proceedings. 

in the exercise of which power, general rules have been made 
by them, from time to time, as occasion has required. And 
by 2 William IV. c. 39, the judges are authorized, from time stat.2William 
to time, to make such rules and orders for the government and iv. c. 

39
' 

conduct of the ministers and officers of their respective courts, 
in and relating to the distribution and performance of the 
duties and business to be done and performed in the execution 
of that act, as such judges may think fit and reasonable ; 
provided that no additional charge be thereby imposed on the 
suitors. 

By 1 ,vmiam IV. c. 70, "in all cases relating to the prac- Power of all the 
, , , h p judges jointly to

tice of any of the Courts of Kmg s Bene , Common leas, or make ru1es. 

Exchequer, in matters over which the said courts have a !.~;,lliam iv. 

1 The authorities for all the foregoing propositions are embodied in the 
recent edition of Mr. Tilld's "Practice." Loud. 1337, 

15-2 
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common jurisdiction, or of or relating to the practice of the 
Court of Error therein mentioned, it shall be lawful for the 
judges of the said courts jointly, or any eight or more of them, 
including the chiefs of each court, to make general rules and 
orders for regulating the proceedings of all the said courts; 
which said rules and orders so made, shall be observed in all 
the said courts; and no general rule or order, respecting such 
matters, shall be made in any manner, except as aforesaid." 

By 3 & 4 William IV. c. 42, the judges of the superior 
courts of common law at "\Vestminster, or any eight or more 
of them, the chiefs of the courts being three of them, were 
empowered by any rule or order to be from time to time by 
them made, in term or vacation, at any time within five years 
from the time when the act took effect, to make such altera· 
tions in the mode of pleading and of entering and transcribing 
pleadings, judgments, and other proceedings in actions. and 
such regulations as to the payment of costs, and otherwise for 
carrying into effect such alterations, as to them might seem 
expedient. 

Under these statutes, the judges have settled "New Rules;" 
and they have been productive of the most beneficial public 
results ;-in fact, the legislature and the judicial bench have 
done almost everything that can be effected, towards concise
ness of pleading and saving of expense to the litigant parties. 

Other inconveniences exist, and to a very great extent, but 
to which neither the legislature nor the bench can, constitu
tionally speaking, arbitrarily apply a corrective; namely, the 
number of reporters that exist in the superior courts of common 
law;-and every barrister practising indiscriminately in all 
such courts. 

The number of reports of cases decided in the Qourts of 
Queen's Bench, Common Pleas, and Exchequer, has recently 
so much increased, that considerable uncertainty in the law is 
arising, in consequence of such reports essentially differing 
from each other, and the judges have, in some instances, been 
called upon to decide the question de novo; and if this system 
be pursued, unprecedented litigation and endless doubts will be 
the result. This evil cannot be prevented, unless the profes
sion agree either for the judges or for thel?selves to select one 
set of reporters for each court ; and for the profession only to 
cite, in argument, the reports of such reporters. 

It is no uncommon circumstance in term time, for the Courts 
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of Common Pleas and Exchequer to adjourn at an early hour; NoTES. 

and for the public business in all the courts to be otherwise Absence of 
counsel, has imimpeded; and which has been of serious detriment to the liti
peded the speedy 

gant parties. This has originated from counsel being engaged administration ... 
of justice.in the other courts, and which, under the present system, must 

continually occur. 
If the rules of circuit practice were extended to the superior The rules of 

circult practicecourts, namely, for every member of the bar to select one court should be ex
tended to theto rractise in, and not to practice in either of the other two 
superior courts. 

courts, unless upon a special retainer, the public results would 
be highly beneficial. It is most respectfully urged, that the 
bench should suggest, and that the bar should adopt, some 
immediate measures to correct these evils;-it is not only a duty 
they owe to the public,-but it is also requisite for the mainte
nance of the high character of the profession, that it should not 
be subject to the just imputation of permitting selfish and pecu
niary interests to thwart the speedy administration of justice. 

CHAPTER XI. 

The Subject continued. The Courts of Equity. 

HOWEVER, there are limits to these fictions and sub- DE LoLME. 

t'l' ' d h d' h 1 b h . CourtsofequityI Ities; an t e reme IeS of t e aw cannot J t elf nre intended to 
, l extend the adlni

meanS be extended to all cases that may arise, un ess nistration of 

d' , d b l d justicetoalltoo many a bsur 1ties are suffere to e accumu ate ; possible cases. 

nay, there have been instances in which the improper 
application of writs, in the courts of law, has been 
checked by authority. In order, therefore, to remedy 
the inconveniences we mention-that is, in order to 
extend the administration of distributive justice to all 
possible cases, by freeing it from the professional diffi
culties that have gradually grown up in its way-a 
new kind of courts has been instituted in England, 
called Courts of Equity 1. 

• 
1 The obsel"l'ations of De Lolme upon the powers of courts of equity, are 

m many respects essentially inaccurate, but they have been corrected in 
Note (l.) p. 729, 
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The generality of people, misled by the word equity, 
have conceived false notions of the office of these 
courts; and it seems to be generally thought, that the 
judges who sit in them are only to follow the rules of 
natural equity; by which people seem to understand, 
that, in a court of equity, the judge may follow the 
dictates of his own private feelings, and ground his 
decisions, as he thinks proper, on the peculiar circum
stances and situation of those persons who make their 
appearance before him. Nay, Doctor Johnson (in his 
abridged Dictionary) gives the following definition of 
the power of the Court of Chancery, considered as a 
court of equity: " The chancellor hath power to mode
rate and temper the written law, and subjecteth him
self only to the law of nature and conscience:" for 
which definition, Dean Swift, and Cowell, who was a 
lawyer, are quoted as authorities. Other instances 
might be produced of lawyers who have been inaccurate 
in their definitions of the true offices of the judges of 
equity. And the above-named doctor himself is on no 
subject a despicable authority. 

Certainly the power of the judges of equity cannot 
be to alter, by their own private power, the written 
law, that is, acts of parliament, and thus to control the 
legislature. Their office only consists, as will be 
proved in the sequel, in providing remedies for those 
cases for which the public good requires that remedies 
should be provided, and in regard to which the courts 
of common law, shackled by their original forms and 
institutions, cannot procure any:-or, in other v,ords, 
the courts of equity have a power to administer justice 
to individuals, unrestrained (not by the law, but) by 
the professional law difficulties ,vhich lawyers have 
from time to time contrived in the courts of common 
law, and to which the judges of those courts have 
given their sanction. 
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An office of the kind here mentioned was soon found DE LoL111E. 

necessary in Rome, for reasons of the same nature with 
those above delineated. For it is remarkable enough, 
that the body of English lawyers, by refusing admit
tance to the code of Roman laws, as it existed in the 
later times of the empire, have only subjected them
selves to the same difficulties under which the old 
Roman jurisconsults laboured, during the time they 
were raising the structure of those same laws. And 
it may also be observed, that the English lawyers, or 
judges, have fallen upon much the same expedients as 
those which the Roman j urisconsults and prretors had 
adopted. 

This office of a judge of equity, was, in time, assumed The office or a 
. R . dd' . h . d' . l judgeofequityby t he prretOr 1n· Orne, lil a 1t1on to t e JU ICla was assumed by 

power he before possessed*. At the beginning of the ~~:~~~an 
year for which he had been elected, the prretor made 
a declaration of those remedies for new difficult cases, 
which he had determined to afford during the time of 
his magistracy; in the choice of which he was no doubt 
directed, either by his own observations (whi]e out of 
office) on the propriety of such remedies, or by the 
suggestions of experienced la,vyers on the subject. 
This declaration (edictum) the prretor produced in albo, 
as the expression was. Modern civilians have made 
many conjectures on the real meaning of the above 
words; one of their suppositions, which is as likely to 
be true as any other, is, that the heads of new law 
remedies devised by the prretor, ,vere written on a 
whitened wall by the side of his tribunal. 

Among the provisions made by the Roman prretors 
in their capacity of judges of equity, may be mentioned 
those which they introduced in favour of emancipated 

• The pr::ctor thus possessed two distinct branches of judicial authority, 

in the same manner as the Court of Exchequer does in England, which 

occasionally sits as a court of common law, and a court of equity. 
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DE LoL~rE. sons, and of relatives by the women's side (cognati), in 

Emancipated regard to the right of inheriting. Emancipated sons 
sons were sup· 
posed to have were supposed, by the laws of the Twelve Tables, to 
ceased to be the have ceased to be the children of their father, and, aschildren of their 
father, a consequence, a legal claim was denied them on the 

paternal inheritance: of the relatives by the women's 
side no notice was taken, in that article of the same 
laws which treated of the right of succession, mention 
being only made of relatives by the men's side (a,gnatz). 
The former the prretor admitted, by the edict unde 
liberz'., to share their father's (or grandfather's) inherit
ance with their brothers ; and the latter he put in 
possession of the patrimony of a kinsman deceased, by 
means of the edict unde cognati, when there were no 
relatives by the men's side. These two kinds of inhe
ritance were not, however, called hcereditas, but only 
bonorwn possessio: these words being very accurately 
distinguished, though the effect was in the issue exactly 
the same*. 

The Twelve 
Tables provided In the same manner, the laws of the Twelve Tables 
relief only for 
cases of theft. had provided relief only for cases of theft; and no 

mention was made, in them, of cases of goods taken 
• away by force (a deed which was not looked upon in 

• As the power of fathers, at Rome, was unbounded, and lasted as long 
as their life, the emancipating of sons was a case that occurred frequently 
enough, either for the security or satisfaction of those who engaged in any 
undertaking with them. The power of fathers had been carried so far by 
the laws of Romulus, confirmed afterwards by those of the Twelve Tables, 
that they might sell their sons for slaves as often a.~ three times, if, after the 
first or second sale, they happened to acquire their liberty: it was only after 
being sold for tl1e tliird time, and then becoming again free, that sons 
could be entirely released from the paternal authority. On this law
doctrine was founded the peculiar formality of emancipating sons. A pair 
of scales, and some copper coin, were first brought; without the presence 
of these ingredients, the whole business would have been void; and the 
father then made a formal sale of his son to a person appointed to buy him, 
who was immediately to manumit or free him; these sales and rnanumis• 
sions were repeated three times. Five witnesses were to be present, 
besides a man to hold the scales (libripens), and another (antestatus) occa
sionally to remind the witnesses to be.attentive to the business before them, 
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so odious a light at Home as theft, which was consi
dered as the peculiar guilt of slaves). In process .of 
time the prretor promised relief to such persons as 
might have their goods taken from them by open force, 
and gave them an action for the recovery of four times 
the value, against those who had committed .the fact 
with an evil intention. Si cui dolo malo bona rapta 
esse dicentur, ei in quadruplmn JUDICIUM DABO, 

Again, neither the laws of the Twelve Tables, nor 
the laws made afterwards in the assemblies of the 
people, had provided remedies except for very few cases 
of fraud. Here the prretor likewise interfered in his 
capacity of judge of equity, though so very late as the 
time of Cicero ; and promised relief to defrauded 
persons, in those cases in which the laws in being 
afforded no action. Qum dolo malo facta esse dicentur, 
si de his rebus alia actio non erit, et Justa causa esse vide
bitur, JUDICIUM DABo*. By edicts of the same nature, 
prretors in process of time gave relief in certain cases 
to married women, and likewise to minors (minoribus 
xxv annis succurrit p1·mtor, &c. t) 

• At the same time that the pr::etor proffered a new edict, he also made 
public those peculiar formulm by which the execution of the same was 
afterwards to be required from him. The name of that prretor who first 
produced the edict above-mentioned was Aquilius, as we are informed by 
Cicero, in that elegant story well known to scholars, in which he relates the 
kind of fraud that was put upon Canius, a Roman ln1ight, when he pur
chased a pleasure-house and gardens, near Syracuse in Sicily. This 
account Cicero concludes, with observing, that Canius was left without 
remedy, " as Aquilius, his colleague and friend, had not yet published his 
fonnul::e concerning fraud."-Quid enim faceret? nondum enim Aquilius, 
collega et familiaris meus, protulerat de dolo malo formulas. Off. III. 14. 

1' The law collection, or system that was formed by the series of edicts 
published at different times by pr::etors, was called jus pra,torium, and also 
jus l,onorarium (not strictly binding). The laws of the Twelve Tables, 
together with all such other laws as had at any time Leen passed in the 
assembly of the people, were called, by way of eminence, jus civile. The 
distinction was exactly of the same nature as that which takes place in 
England between the common and statute faws and the law or practice of 
the courts of equity. The two branches of the pr::etor's judicial office were 
very accurately distinguished; and there was, beside~, this capital ,diffe-

DE LoLME. 
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DE LouIE. The courts of equity established in England have· in 
Cour.~ of cqui~y- like manner provided remedies for a Very great number 
provide remedies • 
for cases in of cases, or species of demand, for wluch the courts of 
:t!~~!':;i,~: common law, cramped by their forms and peculiar law 
less. 

,c Assumed 
origin" of the 
power of the 
Court of Chan
cery. 

tenets, can afford none. Thus, the courts of equity 
may, in certain cases, give actions for and against 
infants notwithstanding their minority, and for and 
against married women, notwithstanding their cover
ture. l\farried women may even, in certain cases, sue 
their husbands before a court of equity. Executors 
may be made to pay interest for money that lies long 
in their hands. Courts of equity may appoint com
missioners to hear the evidence of absent witnesses. 
\Vhen other proofs- fai], they may impose an oath on 
either of the parties ; or, in the like case of a failure of 
proofs, they may compel a trader to produce his books 
of trade. They may also confirm a title to land, though 
one has lost his writings, &c. 

The power of the courts of equity in England, of 
which the Court of Chancery,is the principal one, no 
doubt owes its origin to the power possessed by the 
latter, both of creating and issuing writs. \Vhen new 
complicated cases offered, for which a new kind of writ 
was wanted, the judges of Chancery, finding that it was 
necessary that justice should be done, and at the same 
time being unwilling to make general and perpetual 
provisions on the cases before them by creating new 
writs, commanded the appearance of both parties, in 
order to procure as complete information as possible in 
regard to the circumstances attending the case ; and 
then they gave a decree upon the same by way of 
experiment. 

rence between the remedies or actions which he gave in his capacity of 
judge of civil law, and those in his capacity of judge of equity, that the 
former, being grounded on the jus civile, were perpetual, and were called 
actiones civi{es, or actiones perpetum ; the latter were obliged to be preferred 
within the year, and were accordingly called actiones annua, or actiones 
prmtori<B, 
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To beginnings and circumstances like these, tho 
English courts of equity, it is not to be doubted, owe 
their present existence. In our days, when such strict 
notions are entertained concerning the power of magis
trates and judges, it can scarcely be supposed that 
those courts, however useful, could gain admittance. 
Nor indeed, even in the times when they ,vere insti
tuted, were their proceedings free from opposition; 
and afterwards so late as the reign of Queen Elizabeth, 
it was adjudged, in the case of Colleston and Gardner, 
that the killing a sequestrator from the Court of Chan
cery, in the discharge of his business, was no murder; 
which judgment could only be awarded on the ground 
that the sequestrator's commission, and consequently 
the power of his employers, were illegal*. However, 
the authority of the courts of equity has in process of 
time become settled; one of· the constituent branches 
of the legislature even receives at present appeals from 
the decrees passed in those courts: and I have no 
doubt that several acts of the whole legislature might 
be produced, in which the office of the courts of equity 
is openly acknowledged. 

The kind of process that has in time been estab
lished in the Court of Chancery is as follows. After a 
petition is received by the court, the person sued is 
served with a writ of subpcena, to command his appear
ance. If he does not appear, an attachment is issued 
against him; if a non-inventus is returned, that is, if he 
is not to be found, a proclamation goes forth against 
him; then a commission of rebellion is issued for 
apprehending him, and bringing him to the Fleet 

• \Vhen Sir Edward Coke was Lord Chief Justice of the King's Bench, 
and Lord Ellesmere Lord Chancellor, during the reign of James I., a very 
serious quarrel also took place brtween the courts of law and those of 
equity, which is mentioned in the fourth chapter of the third book of Judge 
Blackstone's Commentaries : a work in which more might reasonably have 
been said on the subject of the courts of equity. 

DE LoLME. 
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prison. If the person i:med stands farther in contempt, 
a serjeant at arms is to be sent out to take him ; and, 
if he cannot be taken, a sequestration of his land may 
be obtained till he appears. Such is the power which 
the Court of Chancery, as a court of equity, hath gra
dually acquired to compel appearance before it. In 
regard to the execution of the decrees it gives, it seems 
that court has not been quite so successful; at least, 
those law-writers whose works I have had an oppor
tunity of seeing, hold it as a maxim, that the Court of 
Chancery cannot bind the estate, but only the person; 
and as a consequence, a person who refuses to submit 
to its decree is only to be confined in the Fleet prison*. 

On this occasion I shall observe, that the authority 
of the lord chancellor in England, in his capacity of a 
judge of equity, is much more narrowly limited than 
that which the prretors in Ro'me had been able to 
assume. The Roman prretors, we are to remark, 
united in themselves the double office of deciding 
cases according to the civil la:w (JUS civile), and to the 
prretorian law, or law of equity;· nor di4 there exist 
any other courts besides their own, that might serve 
as a check upon them : hence it happened that their 
proceedings in the career of equity were very arbi
trary. In the first place, they did not use to make 
it any very strict rule to adhere to the tenour of their 
own edicts, during the whole year which their office 
lasted; and they assumed a power of altering them as 
they thought proper. To remedy so capital a defect 

• The Court of Chancery was, very likely, the first instituted of the two 
courts of equity: as it was the highest court in the kingdom, it was best 
able to begin the establishment of an office or power, which naturally gave 
rise at first to so many objections. The Court of Exchequer, we may 
suppose, only followed the example of the Court of Chancery: in order the 
better to secure the new ipower it assumed, it even found it necessary to 
bring out the whole strength it could muster ; and both the Treasurer and 
the Chancellor of the Exchequer sit (or are supposed to sit) in the Court of 
Exchequer, when it is formed as a court of equity. 
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in the distribution of justice, a law was passed so late DE LoL)rE. 

as the year of Rome 687 (not long before Tully's Lexcomeua. 

time), which was called Le.c Cornelia, from the name of 
C. Cornelius, a tribune of the people, who propounded 
it under the consulship of C. Piso and l\Ian. Glabrio. 
By this law it was enacted, that prretors should in 
future constantly decree according to their own edicts, 
without altering any thing in them during the whole 
year of their prretorship. Some modern civilians pro
duce a certain senatus-consult to the same effect, 
which, they say, had been passed a hundred years 
before ; while others are of opinion that the same is 
not genuine: however, supposing it to be really so, 
the passing of the law we mention, shows that it had 
not been so well attended to as it ought to have been. 

Though the above-mentioned arbitrary proceedings Temporarydura
tion of the pra,

of prretors were thus repressed, they retained another to~anlawsor 
. . oow~

prmlege, equally hurtful ; ,vhich was, that every new 
pr:ctor, on his coming into office, bad it in his power 
to retain only what part he pleased of the edicts of his 
predecessors, and to reject the remainder: from which 
it followed that the prretorian laws or edicts, though 
they provided for so great a number of important 
cases, were really in force for only one year, the time 
of the duration of a prretor's office. Nor was a regu
lation made to remedy this capital defect in the Roman 
jurisprudence before the time of the Emperor Adrian, 
which is another remarkable proof of the very great 
slowness with which useful public regulations take 
place in any nation. Under the reign of the emperor 
we mention, the most useful edicts of former prretors 
were by his order collected, or rather compiled, into 
one general edict, which was thenceforward to be 
observed by all civil judges in their decisions, and was 
accordingly called the perpetual edict (perpetuum Perpetuum 

d. t ) Th" d' 1 l 1 t . t ooictum.e ic um . is e ict, t 10ug 1 now os , soon grew m o 
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great repute; all the jurisconsults of those days vied 
with each other in writing commentaries upon it; and 
the emperor himself thought it so glorious an act of 
his reign, to have caused the same to be framed, that 
he considered himself on that account as being another 
Numa*. 

But the courts of equity in England, notwithstanding 
the extensive jurisdiction they have been able, in 
process of time, to assume, never superseded the other 
courts of law. These courts still continue to exist in 
the same manner as formerly, and have proved a 
lasting check on the innovations, and in general the 
proceedings, of the courts of equity. And here we 
may remark the singular, and at the same time effec
tual, means of balancing each other's influence, reci
procally possessed by the courts of the two different 
species. By means of its exclusive privilege both of 
creating and issuing writs, the Court of Chancery has 
been able to hinder the courts of common law from 
arrogating to themselves the ~ognizance of those new 
cases which were not provided for by any law in being, 
and thus dangerously uniting in themselves the power 
of judges of equity with that of judges of common law. 
On the other hand, the courts of common law are 
alone invested with the power of punishing ( or allowing 

• Several other more extensive law compilations were framed after the 
perpetual edict we mention ; there having been a kind of emulation among 
the Roman emperors, in regard to the improvement of the law. At las~ 
under the reign of Jlistinian, that celebrated compilation was puulished, 
called the Code of Justinian, which, under different titles, comprises the 
Roman laws and the edicts of the prrotors, together with the rescripts of the 
emperors; and a,n equal sanction was given to the whole. This was an 
event of much the same nature as that which will take place in England, 
whenever a coalition shall be effected between the courts of common law 
and those of equity, and both shall thenceforward be bound alike to frame 
their judgments from the whole mass of decided cases and precedents then 
existing, at least such of it as may be consistently brought together into 
one compilation. · 
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damages for) those cases of violence by which the pro
ceedings of the courts of equity might be opposed; 
and thus they have been enabled to obstruct the 
enterprises of the latter, and prevent their effecting in 
themselves the like dangerous union of the two offices 
of judges of common law and of equity. 

From the situation of the English courts of equity, 
with respect to tlie courts of common law, those courts 
have really been kept within limits that may be said 
to be exactly defined, if the nature of their functions 
be considered. In the first place, they can neither 
touch acts of parliament, nor the established practice 
of the other courts, much less reverse the 'judgments 
already passed in these latter, as the Roman prretors 
sometimes used to do in regard to the decisions of 

, their predecessors in office, and sometimes also in 
regard to their own. The courts of equity are even 
restrained from taking cognisance of any case for which 
the other courts can possibly afford remedies. Nay, 
so strenuously have the courts of common law defended 
the verge of their frontier, that they have prevented 
the courts of equity from using in their proceedings 
the mode of trial by a jury; so that, when, in a case of 
which the Court of Chancery has already begun to take 
cognizance, the parties happen to join issue on any 
particular fact (the truth or falsehood of which a jury 
is to determine), the Court of Chancery is obliged to 
deliver up the cause to the Court of King's Bench, 
there to be finally decided. In fine, the example of 
the regularity of the proceedings, practised in the 
courts of common law, has been communicated to the 
courts of equity; and rolls or records are carefully kept 
of the pleadings, determinations, and acts of these 
courts, to serve as rules for future decisions*. 

• The master of the rolls is the keeper of these records, as the title of 
the office expresses. His employment in the Court of Chancery is of great 
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So far, therefore, from having it in his power" to 
temper and moderate" (that is, to alter) the written law 
or statutes, a judge of equity, we find, cannot alter the 
unwritten law, that is to say, the established practice 
of the other courts, and the judgments grounded there
upon; nor can he even meddle with those cases for 
which either the written or unwritten law has already 
made general provisions, and of which there is a 
possibility for the ordinary courts of law to take 
cognizance. 

From all the above observations, it follows that, of 
the courts of equity, as established in England, the 
following definition may be given, which is, that they 
are a kind of inferior experimental legislature, con
tinually employed in finding out and providing law 
remedies for those new species of cases for which 
neither the courts of common law, nor the legislature, 
have yet found it convenient or practicable to establish 
any; in doing which, they are to forbear to interfere 
with such cases as they find already in general pro
vided for. A judge of equity is also to adhere, in his 
decisions, to the system of decrees formerly passed in 
his own court, regular records of which are kept for 
that purpose. 

From this latter circumstance, it again follows, that 
a judge of equity, by the very exercise he makes of 
his po~er, is continually abridging the arbitrary part 
of it; as every new case he determines, every prece

importance, as he can hear and determine causes in the absence of the lord 
chancellor 2, 

1 Under Stat. 53 George III. c. 24, there was appointed an additional 
judge assistant to the lord high chancellor in the discharge of the judicial 
functions of his office, and called vice-chancellor of England, and holding his 
office during good behaviour; and all his decrees, orders and acts have 
force and :validity, and are e~ecuted, subject nevertheless 'in every case to 
reversal, discharge, or alteration by the lord chancellor ; and such vice• 
chancellor has rank and precedence next to the master of the rolls. 



-----

Cu. XI.) COURTS OF EQUITY. 729 

dent he establishes, becomes a landmark or boundary 
which both he and his successors in office are after
wards expected to regard. 

Here it may be added as a conclusion, that appeals 
from the decrees passed in the courts of equity are 
carried to the House of Peers ; which circumstance 
alone might suggest that a judge of equity is subjected 
to certain positive rules, besides those "ef nature and 
conscience only;" an appeal being naturally grounded 
on a supposition that some rules of that kind were 
neglected. 

The above discussion on the English law has proved 
much longer than I intended at first; so much as to 
have swelled, I find, into two additional chapters. 
However, I confess I have been under the greater 
temptation to treat at some length the subjects of the 
courts of equity, as I have found the error (which may 
be called a constitutional one) concerning the arbitrary 
office of those courts, to be countenanced 71y the ap
parent authority of lawyers, and of men of :ibilities, 
at the same time that I have not seen. in any bo;1k an 
attempt made professedly to confute the same, or 
indeed, to point out the nature and true office of the 
courts of equity. 

(1.) General rules are easily framed, but the application of 
them creates considerable difficulty in all cases in which the 
rule is not sufficiently comprehensive to meet each circum

h• } . lstance w 1ch may enter into and affect t ie particu ar case ; 
and therefore, in all countries, those to whom the administra
tion of the laws has been entrusted, have been compelled to 
have recourse to natural principles to assist them in the inter
pretation and application of positive law, and to supply its 
defects; and this resort to natural principles has been termed 
judging according to equity; in fact, it seems that equity bears 
something of the same proportion to positive law in the 
"moral," as art does to nature in the" material" world. For, as 
the universal laws of matter would, iii many instances, prove 
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them aright, so the general precepts of the municipal law 
would oftentimes not be able to attain their end, if equity did 
not come in aid of them. ' 

Hence a distinction has arisen in jurisprudence between 
positive law and equity; but the administration of both has in 
most countries been left, at least in their superior courts, to 
the same tribunal. llil prescribing forms of proceeding in 
courts of justice, human foresight has also been defective, and 
therefore it has been commonly submitted to the discretion of 
the courts themse!Yes, to vary or add to established forms, as 
occasion, and the appearance of new cases, have required. 

The courts established for the ordinary administration of 
justice, usually styled courts of common law, have, in Eng· 
land, as in other countries, recourse to principles of equity in 
the interpretation and application of the positive law; but 
they are bound to established forms of proceedings; are in some 
degree limited in the objects of their jurisdiction; haYe been 
embarrassed by a rigid adherence to rules of decision, origi
nally framed, and in general retained, for wise purposes, yet, 
in their application, sometimes incompatible with the princi
ples of natural and universal justice, or not equal to the full 
application of those principles, and the modes of proceeding in 
those courts. 

The Court of Chancery, as a court of equity, began to 
decide causes about the reign of Edward III., and continued 
to do so for at least three centuries, "secunclum requum et 
bonum," and not according to precise and predetermined rules 1, 
for neither Glanville, the Mirror, Bracton, Britton, Fleta, nor 
the "Diversite des Courtes," allude to it as a court of equity9. 
The earliest mention of a distinction betwixt equity and 
common law is in Bracton, lib. II. c. 7, where equity is 
placed in contra-distinction to strict law; but in Glanville, 
no such distinction occurs. The fountain of justice and 
equity was held to be in the stwereign, who took an oath, at 
the coronation, to dispense to his subjects "requam et rectam 
justitiam." But this, in all cases, and in his own proper 
person, it was impossible for him to execute; therefore the 
administration of justice was delegated, in various courts, to 

1 Cooper, snr la Conr de Chancellerie d'Angleterre, 62-72. 
2 2 Inst. 552-4. Inst. 82. 
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ministers and officers, and whose powers and modes of practice 
were defined and circumscribed within the limits of positive 
laws and regulations. 

When Henry II. established a judicial tribunal in the Curia 
Regis, he reserved to himself the prerogative of finally deciding 
the law, and of calling to his assistance, when needful, the 
"Concilium sapientium regni 8.'' This power was, however, 
no part of the ambition of some of his successors, whose 
inclinations and pursuits were directed more to the acquire
ment of military glory than to the exercise of their legislative 
functions. The responsible duties of a supreme judicature were 
therefore entrusted to those, who were qualified to discharge 
that important office. 

To tha select council this jurisdiction was confided. Tho 
chancellor was at the head of this assembly; and being also the 
king's confessor 4, was deemed to be more intimately acquainted 
with his inclinations and wishes. Hence he ·was called the 
keeper of the king's conscience\ and to him the council applied 
for aid, instruction and advice, upon any occasion of severity 
or defect in the law; and thus arose the origin of one of the 
principal employments of the chancellor, that of providing 
remedies for grievances not cognizable by statute or common 
law; or which. originated from peculiar circumstances, to 
which neither the one nor the other was altogether appli
cable6. 

In order to obtain relief in such cases, recourse was. had to 
a petition to the king, which was commonly directed to him 
in council; but to investigate and decide upon such petitions 
occasioned an ovenvhelming weight of business. To remedy 
which, an ordinance was made in 8 Edward I.7, wherein 
(after reciting that great inconveniences had arisen from the 
multitude of petitions laid before the king, the greatest part 
whereof might be dispatched by the chancellor and the 
justices,) it was ordered, that all petitions, prior to their 
being presented to the council, should first be discussed before 
each of the judicial officers at the head of that court to ·which 
those petitions respectively belonged; and if the matter were 
of such importance, or of grace and favour, so that the 

8 Benedic. Abbas, 266, 
• Hardy, on the Close Rolls, 105, 106, 
& Selden, Office of Lord Chancellor, s. 3, 
7 Claus. 8 Edward I. m. 6, in dorso in ced. 

8 Hardy, 107, 

16-2 

NOTES. 

The crown re
served to itself a 
final appeal, 

The chancellor, 
the keeper of the 
king's con .. 
science. 

Origin of pro
Yiding remedies 
for grievances 
not cognizable 
by statute. 

To obtain relief, 
recourse was 
had to a petition 
to the king. 



NOTES, 

The duty of 
judging of the 
merit of peti
tions, assigned to 
the chancellor. 

Comn1encement 
of the chancel
lor's separate 
jurisdiction. 

732 COURTS OF EQUITY. [IlooK I. 

chancellor and others could not administer relief without 
the king, that then such petitions should be brought before 
the king in council, by the hands of the chancellor, to abide 
their decision 8 

• 

Thus the important duty of attending to and judging of the 
merit of petitions, was assigned to the chancellor. That he 
was always attendant on the king is proved by Stat. 28 
Ed ward I. c. 5, ordaining that the chancellor and other wise 
men of the law should always be near the king9, to assist him 
with their advice in cases of difficulty and need. \Vhen, there
fore, the Court of Chancery ceased to be ambulatory, (which 
was in the commencement of the reign of Edward III.,) the 
king and his council, from that time, were necessarily 
deprived of the ready and immediate assistance of the chan
cellor, who had theretofore taken such an active and import
ant part in advising on and devising remedies for such causes 
of complaint as were laid before them 1°. The council was 
consequently obliged, from that time forward, in cases of need, 
to send to the chancellor; and hence it is, that after this 
period, the petitions are often endorsed with the answe1· of the 
council, expressed thus, "Adeat in Cancellaria," "Sequatur 
in Cancellaria." 

The commencement of the chancellor's separate and inde
pendent equitable jurisdiction occurred about 22 Edward III. 11 

A writ, addressed to the sheritf.i, of London, entered on the 
Close Rolls, as of that year, p. 2, m. 2, in dorso, is almost 
conclusive on this point: "Rex Vicecomitibus London. 
salutem. Quia circa diversa negotia nos ct statum regni 
nostri Anglire concernentia sumus indies multipliciter occupati, 
volumus quod quilibet negotia tarn communem legern regni 
nostri Anglire quam gratiam nostram specialem concer
nentia penes nosmetipsos habens exnunc prosequenda, eadem 
negotia, videlicet, negotia ad communem legem penes venera
bilem virum electum Cantuariensem confirmatum cancella
rium nostrum, per ipsum expedienda, et alia negotia de gratia 
nostra concedenda penes eundem cancellarium, seu dilectum 
clericum nostrum custodem sigilli nostri privati prosequantur; 
ita quod ipsi vel eorum alter petitiones negotiorum qme per 
eos, nobis inconsultis, expediri non poterunt, una cum avisa· 

8 Claus. 8 Edward I. m. 6, in dorso in ced. 
9 Lambard's Archion. 70, 129, 131. Hardy, 108. 

111° Fleta, lib. II. c. 13, p. 75, 7G, Hardy, 110. 
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mentis suis inde ad nos transmittant vel transmittat, absque 
alia prosecutione penes nos inde facienda, ut hiis inspectis 
ulterius prrefato cancellario, seu custodi inde significemus vcllc 
nostrum; et quo<l nullus alius hujusmodi negotia penes nosmct
ipsos de cretero prosequatur, vobis prrecipimus quod statim 
visis prresentibus prremissa onmia et singula in civitate prrodicta 
in locis ubi expedire videritis puLlice proclamari faciatis in 
forma prredicta. Et hoc nullatenus omittatis. Teste Hege 
apud Langelc xxiiij die Januarii. per ipsum Regem." 

The words " et alia negotia de gratia nostra concedenda 
pones enndem cancellarium," seem to have first laid the basis 
on which the equitable jurisdiction of the Comt of Chancery 
was built, for previously the granting of matters of grace and 
favour was peculiar to the king alone 12 

; but this enabled the 
chancellor to proceed in suits " secundum requum et bonum." 
Although the chancellor had, prior to this time, taken the 
most active, and perhaps the principal part in administering 
"requam et rectam justitiam;" he does not appear previously 
to have been the only responsible person, nor to have had for 
such exercise of judgment and authority a positive appointment 
from the king. Mr. Jeremy observes, "Although the chancery, 
and the name of the high officer who presided therein, are 
mentioned in many early statutes, it is not until the latter 
portion of the reign of Edward III. that a statute is met with 

· } b • • • b,vIuc 1 can e considered to give any sanction or even to ear 
any reference to the peculiar or equity part of his jurisdiction. 

')6 E , . fByo 'dward III. c. 9, which forms part of a cap1tulary o 
Yery comprehensive articles granted by the king with the 
assent of parliament, it was enacted, ' that if any man feel 
agrieved contrary to any of the articles above written, or others 
contained in divers statutes, and will come into the chancery, 
or any for him, and thereof make complaint, he shall presently 
there have remedy by force of the said articles and statutes, 
without elsewhere pursuing to have remedy.'" 

Although this provision cannot be considered to have laid 
the foundation of the extraordinary jurisdiction of the chan
cellor, it might, according to the liberal interpretations of those 
times, have been regarded as having conferred upon him a 
more extensive and better sanctioned authority than he bad 
previously any right to exercise; but whether his jurisdiction 
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were assumed or delegated, it is obvious that, when once 
established, the more diligently he and his officers exerted their 
ingenuity in the framing of new writs to the courts of law, 
the more confined would be the opportunity or necessity of his 
extending it; and it is a matter of fact, that after the reign of 
this monarch, the number of the writs to the ,courts of law was 
little, if at all, increased 13 

• 

That the chancellor, from this time, exercised a jurisdiction 
in matters of equity, is proved from a petition addressed to 
him in 38 Edward III. 14

, and by a petition from the commons 
in 7 Richard II. 15, which prayeth, "que desormes nule comision 
soit directe hors de la chancellerie, ne lettre de prive seal, pur 
destourber la possession d'aucum liege le Roy, sanz due 
proces & respons du partie, & especialment quant la partie 
est prest de faire ce que la loy dcmande," &c. The answer to 
which petition was, "Ceux qi se sen tent grevez monstrent 
lour grevance en especial a chanceller, qui lour purvoiera de 
remede," &c.; and in 13 Richard II. the commons pray, 
that " neither the chancellor, nor any other person, may 
make any ordinance against the common law, or ancient custom 
of the realm, and the statutes already made, or to be made in 
this present parliament, but that the common law may run 
impartially for all the people; and that no judgment given 
shall be annulled without due process of law;" and the evasive 
reply to this was, " Soit use come ad este use devant ces 
hures, issint que la regalie du roi soit sauve. Et si ascun soi 
sente greve, monstre en especial, et droit luy serra fait 16 

." 

And by another petition in the same year, " the commons 
prayed that none of the king's lieges be made to come by writ 
Quibusdam certis de causis, nor by any other such writ, to 
appear before the chancellor or the king's council to answer 
any matter for which remedy might be obtained at common 
law, &c., on penalty to the chancellor of one hundred pounds, 
to be levied to the use of the king; and the clerk who wrote 
the writ to lose his office in the chancery, and never to be 
placed in any other office in the chancery;" and to this petition 
the king made answer, " Le roy voet sauver sa regalic, come 
ses progenitours out faitz devant luy 17

." 

1413 Jeremy, on the Court of Chancery, 20. 11IisceL Petit. Turr. Loud. 
15 3 Rot. Parl. 7 Richard II. lGZ. 
16 3 Rot. Parl. 13 Richard II. 2G6,,267. 17 Hardy, 11/\. 
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These answers were equivalent to a negative, as no statute 
was made thereupon; and the commons gained nothing by 
their petitions; for Stat. 17 Richard II. c. 6, after reciting 
that people were compelled to come before the king's council, 
or into chancery, by writs grounded on untrue suggestions, 
enacts, that the chancellor for the time being, presently after 
such suggestions be duly found and proved to be untrue, shall 
have power to award and ordain damages, according to his 
discretion, to him who is so unduly troubled as aforesaid. 

The statute merely gives the chancellor power to award 
damages to such as were compelled to come before him in 
chancery by writs founded on untrue sugges~ions. These 
suggestions, which seem to have been the cause of so much 
animadversion, were false allegations made by persons apply
ing to the chancery for writs of subpoma, upon ,vhich the 
chancellor granted writs returnable before himself, instead of 
making the same returnable in the courts of common law; 
" paront les loialx liges du Roialme sont torcenousement tra
vaillez et vexez, &c., sanz recoverir ent avoir de lour damages 
et coustages." It has been suggested ·by Mr. Cooper 1", that 
bills and petitions addressed to the chancellor were first filed 
in 17 Richard II. in consequence of this statute. 

The equitable jurisdiction of the Court of Chancery made 
rapid advancement during the reigns of Richard II. and the 
three succeeding sovereigns, though many attempts were made 
to subvert its authority. That portion of equitable interference 
which appeared the most obnoxious to the people, ,vas the 
writ of subpoma ; and the commons, in their petitions, thus 
allude to the framer of the writ:-" Item, priont les com
munes que come plusours gentz de vostre roialme soy sentent 
graundment grevez de ceo que vos briefs appellcs briefs sub 
pena, et certis de causis, faitz et suez hors de vostre chaun
celerie et escheqer, des matiers determinables par vostre 
commune ley, que unques ne fnrent grauntez ne usez clevaunt 
le. temps de darrein Roy Richard, q ue Johan ,valtham, nad~ 
gairs Evesque de Salesbirs, de sa subtiltee fist trover et com.:. 
mencier tiel novelrie encountre la fourme de la commune ley 
de vostre roialme, si bien a tres graunde perde et arrerisment 
des profitz que duis.~ent sourder a vous soveraigne seigneur en 
voz courtes, &c. Et en outre, que si bien la peyne contenue 

is On Public Records, i. 457. 
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en tieux briefs patentz, come tout la proces d'ycelles, soient 
voidez et tenuz pur null; et si ascuns tieux briefs appellez 
sub pena, et certis de causis, et quia datum est nobis intelligi, 
soient suez hors de vos ditz courtz, encontre cest ordinance en 
temps a venir, que mesmes les briefs et tout la proces depen
dants sur ycelles, soient tout outrement voidez et tenuz pur 
null." The answer of the king was, "Le Roy soy avisera 19

;" 

which shows that the -writ of subpama was esteemed, by those 
who knew its value, too efficacious a mode of effecting justice 
to be ~ubverted without sufficient cause. 

The commons, however, presented another petition on the 
subject, in 9 Henry V ., but it was not more successful in its 
results than the former one ; '' Soit il advisee par le roi. 
Et dureront tres toutz les ordinances suisditz tanque a lo 
parlement proscheinement a tenir 20

," being the equivocal and 
unsatisfactory answer. 

Henry V. did not lin to convoke another parliament, but 
the commons remain dissatisfied, as they petitioned those who 
conducted the government in the name of Henry VI., to 
put a restriction on the equitable jurisdiction of the chan
cery. The answer given to this petition was, " Soit l'estatut 
ent fait l'an xvij. del regne du Roi Richard Secounde gardez 
et mys en due execution." N otwithstancling this positive 
answer, the commons renewed their remonstrances in 15 
Henry VI. "Also prayen the communes that forasmuche 
as divers persones have been gretly vexed and greved by 
writtes s1tb pena purchased for maters determinables be the 
commune lawe of this lande, to the grete harmes of the 
persones so vexed, and in subversion and Jettying of the saide 
commune law, &c." To this petition the following answer 
was given: " The king will that the statuits made therof be 
duely kept after the forme and effect of the same; and that no 
writ of sub pena be grauntid hereafter till seurtee be founde to 
satisfie the partie so vexed and greved for his damages and 
expenses, if it so be that the matier may not be made goode 
which is contenyd in the byll." It may be inferred that this 
statute satisfied the commons, or else they found it useless to 
make further remonstrances against the increasing power of 
equitable jurisdiction: and in 7 Edward IV., when Robert 
Kirkham, master of the rolls, had the great seal delivered to 

19 4 Rot. Parl. 3 Henry V. 84. £o Ibid. 9 Henry V. 156., 
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him by the king, the following memorandum was entered on NO'l'ES. 

the Close Roll of that year,-" And over this, the king willed 
and commanded there and thanne that all manere of maters, to 
be examyned and discussed in the Court of Chauncery, should 
be directed and determined accor<lyng to EQUITE and coNsCIENcE, 
and to the old cours and laudable custume of the same court, 
so that if in any such maters any <lifficultie or question of lawe 
happen to ryse, that he herein take th' advis and counsel of 
sume of the kynge's -justices, so that right and justice may be 
duely ministred to every man." 

From this time, the jurisdiction of the court of equity and Th.lchancellor's 
the chancellor daily acquired additional power and importance, :;';";;;~ir~~ 
transacting everything vice nomine et loco renis, and deciding fonctions, not 

~ ~ ;, determined until 
causes by the rules of his own conscience ; in fact, he had the reign of 

• f • d 1 James I.become so1e judge m matters o eqmty, an a most possessed 
·potestatem absolutarn; but the chancellor's power, in all its 
important functions, was not finally determined until the 
reign of James I. 

Early, therefore, in the history of our jurisprudence, the The chancellor 
. . . f . . b l d' t l decides on prind y t 10 or lave ciplesoruniver·a m1mstrat10n o Justice mary cour s appears to 

been incomplete and to supply the defect the courts of equity sal justice, when 
' . . . . ' . the interference

have exerted their jurisd1ct10n; assummg the power of ofacourtof 
J' • h . . 1 h' h h d' 1 j11dicatureisen1orcmg t e prmc1p es upon w 1c t e or mary courts a so requisite to pre· 

decide, when the powers of those courts, or their modes of vent a wrong. 
proceeding, are insufficient for the purpose ; of preventing 
those principles, when enforced by the ordinary courts, from 
becoming ( contrary to the purpose of their original establish
ment) instruments of injustice; and of deciding on principles 
of universal justice, where the interference of a court of judi
cature is necessary to prevent a wrong, and the positive law, 
as in the case of trusts, is silent. 

The courts of equity also administer to the ends of justice, courtsofequity 
by removing impediments to the fair decision of a question in ';,':;~et~~:d;~ir 
other courts ; by pro_viding for the safety of property in dis- decision ofa 

'--' question in 
pute, pending a litigation ; by preserving property in danger other courts. 
of being dissipated or destroyed by those to whose care it is 
by law intrusted, or by persons having immediate but partial 
interests ; by restraining the assertion of doubtful rights in a 
manner productive of irreparable damage; by preventing 
injury to a third person from the doubtful title of others ; and 
by putting a bound to vexatious and oppressive litigation, and 
preventing unnecessary multiplicity of suits: and, without 
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pronouncing any judgment on the subject, by compelling a 
discovery, or procuring evidence which may enable other 
courts to give their judgment, and by preserving testimony 
when in danger of being lost before the matter to which it 
relates, can be made the subject of judicial investigation. 

There are certain principles on which courts of equity act, 
which are very well settled. The cases which occur are 
various; but they are decided on fixed principles. Courts of 
equity have, in this respect, no more discretionary power than 
courts of law. They decide new cases as they arise, by the 
principles on which former cases have been <leci<led, and may 
thus illustrate or enlarge the operation of those principles; 
but the principles are as fixed and certain as the principles on 
which the courts of common law proceed. 

A suit to the extraordinary jurisdiction of the Court of 
Chancery, on behalf of a subject merely, is commenced by 
preferring a bill, in the nature of a petition, to the lord chan• 
cellor, lord keeper, or lords commissioners for the custody of 
the great seal ; or to the king himself in his court of chancery, 
in case the person holding the seal is a party, or the seal is 
in the king's hands. But if the suit is instituted on behalf 
of the crown, or of those who partake of its prerogative, or 
whose rights are under its particular protection, as the objects 
of a public charity, the matter of complaint is offered to the 
court by way of information, given by the proper officer, and 
not by way of petition. Except in some few instances, bills 
and informations have been always in the English language; 
and a suit preferred in this manner in the Court of Chancery, 
has been therefore commonly termed a suit by English bill, 
by way of distinction from the proceedings in suits within the 
ordinary jurisdiction of the court, as a court of common law, 
which, till Stat. 4 George II. c. 26, were entered and enrolled, 
more anciently, in the French or Norman tongue, and after· 
wards in the Latin, in the same mariner as the pleadings in 
the other courts of common law. 

Every bill must have for its object one or more of the 
grounds upon which the jurisdiction of the court is founded; 
and as that jurisdiction sometimes extends to decide on the 
subject, and in some cases is only ancillary to the decision of 
another court, or a future suit, the bill may either complain of 
some injury which the person exhibiting it suffers, and pray 
relief according to the injury; or, without praying relief, may 
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seek a discovery of matter necessary to support or defend 
another suit; or, although no actual injury is suffered, it may 
complain of a threatened wrong, and stating a probable 
ground of possible injury, may pray the assistance of the 
court to enable the plaintiff, or person exhibiting the bill, to 
defend himself against the injury whenever it shall be at
tempted to be committed. As the Court of Chancery has 
general jurisdiction in matters of equity not within the bounds 
or beyond the powers of inferior jurisdictions, it assumes a 
control over those jurisdictions, by removing from them suits 
which they are incompetent to determine. To effect this, it 
requires the party injured to institute a suit in the Court of 
Chancery, the sole obj~ct of which is the removal of the former 
suit by means of a writ called a ,vrit of certiorari; and the 
prayer of the bill used for this purpose is confined to that object. 

The bill, except it merely prays the writ of certiorari, 
requires the answer of the defendant, or party complained 
of, upon oath, unless the defendant is entitled to privilege of 
peerage, or as a lord of parliament, or is a corporation aggregate, 
when the answer, in the first case, is required to be upon the 
"honour of the defendant," and in the latter, under the 
"common seal." 

An answer is thus required, in the case of a bill seeking 
the decree of the court on the subject of the complaint, 
with a view to obtain an admission of the case made by 
the bill, either in aid of proof, or to supply the want of it; 
a discovery of the points in the plaintiff's case controverted by 
the defendant, and of the grounds on which they are contro
verted; and a discovery of the case on which the defendant 
relies, and of the manrn,r in which he means to support it. If 
the bill seeks only the assistance of the court to protect the 
plaintiff against a future injury, the answer of the defendant, 
upon oath, may be required to obtain an admission of the plain
tiff's title, and a discovery of the claims of the defendant, and of 
the grounds on which those claims are intended to be supported. 

·when the sole object of a bill is a discovery of matter 
necessary to support or defend another suit, the oath of the 
defendant is required to compel that discovery. The plaintiff 
may, if he thinks proper, dispense with this ceremony, by 
consenting to, or obtaining, an order of the court for the pur
pose, and this is frequently done for the convenience of parties 
where a discovery on oath happens not to be necessary. 
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To the bill thus preferred, unless the sole object of it is to 
remove a cause from an inferior court of equity, it is necessary 
for the person complained of either to make defence, or to 
disclaim all right to the matters in question by the bill. As 
the bill calls upon the defendant to answer the several charges 
contained in it, he must do so, unless he can dispute the 
right of the plaintiff to compel such an answer, either from 
some impropriety in requiring the discovery sought by the 
bill, or from some objection to the proceeding to ·which the dis
covery is proposed to be assistant ; or unless by disclaiming 
all right to the matters in question by the bill he shows a 
further answer from him to be unnecessary. 

A defendant to a bill may have an interest to support the 
plaintiff's case, or his intent may not be adverse to that claim; 
he may be a mere trustee, or brought before the court in some 
character necessary to substantiate the suit, that there may be 
proper parties to it. In such cases, his answer may often be a 
mere matter of form, submitting the subject of the suit to the 
judgment of the court ; and, if any act should be required to 
be done by him, desiring only to be indemnified by the decree 
of the court. 

The grounds on which defence may be made to a bill, 
either by answer, or by disputing the right of the plaintiff to 
compel the answer which the bill requires, are various. The 
subject of the suit may not be within the jurisdiction of a 
court of equity: or some other court of equity may have the 
proper jurisdiction : the plaintiff may not be entitled to sue by 
reason of some personal disability: if he has no such dis
ability, he may not be the person he pretends to be: he may 
have no interest in the subject ; or if he has an interest, he 
may have ~o right to call upon the defendant concerning it: 
the defendant may not be the person he is alleged to be by the 
bill: or he may not have that interest in the subject which 
can make him liable to the claims of the plaintiff; and, 
finally, if the matter is such as a court of equity ought to 
interfere in, and no other court of equity has the proper 
jurisdiction, if the plaintiff is under no personal disability, ifhe 
is the person he pretends to be, and has a claim of interest in 
the subject, and a right to call upon the defendant concerning 
it, if the defendant is the person he is alleged to be, and also 
claims an interest in the subject which may make him liable 
to the demands of the plaintiff; still the plaintiff may not be 
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entitled, in the whole or in part, to the relief or assistance he 
prays: or if he is so entitled, the defendant may also have 
rights in the subject which may require the attention of the 
court, and call for its interference to adjust the rights of all 
parties; the effecting complete justice, and finally determining, 
as far as possible, all questions concerning the subject, being 
the constant aim of courts of equity. Some of these grounds 
may extend only to entitle the clefendant to dispute the plain
tiff's claim to the relief prayed by the bill, and may not be 
sufficient to protect him from making the cliscovery sought by 
it; ancl where there is no ground for disputing the right of the 
plaintiff to the relief prayecl, or if no relief is prayecl, yet if 
there is any impropriety in requiring the cliscovery sought by 
the bill, or if the discovery can answer no purpose, the impro
priety or immateriality of the discovery may protect the 
defendant from making it. 

The defence which may be made on these several grouncls 
may be founded on the matter apparent in the bill, or on a 
defect either in its frame or in the case made by it; and may, 
on the founclation of the bill itself, demand the judgment of 
the court, whether the defenclant shall be compelled to make 
any answer to the bill, and, consequently, whether the suit 
shall proceed: or it may be founded on matter not apparent 
on the bill, but stated in the defence, and may, on the matter 
so offered, demand the judgment of the court, whether the 
defendant shall be compelled to make any other answer to the 
bill, and, consequently, whether the suit shall proceed, except 
to try the truth of the matter so offered; or it may be founded 
on matter in the bill, or on further matter offered, or on both, 
and submit to the judgment of the court on the whole case 
made on both sides; and it may be more complex, and apply 
several defences differently founded to distinct parts. of the 
bill. 

The form of making defence varies according to the foun
dation on which it is made, and the extent in which it sub
mits to the judgment of the court. If it rest on the bill, and 
on the foundation of matter there apparent, dema,nds the 
judgment of the court whether the suit shall proceed at all, it 
is termed a demurrer; if, on the foundation of new matter 
offered, it demands the judgment of the court whether the 
defendant shall be compelled to answer further, it assumes a 
different form, and is termed a plea; if it submits to answer 
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the court on the whole case made on both sides, it is offered 
in a shape still different, and is simply called an ansu·er. If 
the defendant disclaims all interest in the matters in question 
by the bill, his answer to the complaint made is again varied 
in form, and is termed a disclaimer. And all these several 
forms of defence, and disclaimer, or any of them, may be used 
together, if applying to separate and distinct parts of the bill. 

The principal matters over which the Court of Chancery 
maintains an equitable jurisdiction are, accident, mistake, 
fraud, account, specific performance of agreements, trusts, and 
infants. 

Cases frequently occur in which the principles by which the 
ordinary courts are guided in their administration of justice 
give a right, but from accident or fraud, or defect in their 
mode of proceeding, those courts can afford no remedy, or 
cannot give the most complete remedy; and sometimes the 
effect of a remedy attempted to be given by a court of ordinary 
jurisdiction is defeated by fraud or accident. 

In such cases, courts of equity will interpose to give those 
remedies which the ordinary courts would have given, if their 
powers had been equal to the purpose, or their mode of admi• 
uistering justice could have reached the evil; and also to 
enforce remedies attempted to be given by those courts where 
their effect is so defeated. 

But courts of equity will not assume jurisdiction, when the 
powers of the ordinary courts are sufficient for the purposes of 
justice; and therefore in general, when the plaintiff can have 
as effectual and complete remedy in a court of law as in a 
court of equity, and that remedy is clear and certain, a demurrer, 
which is in truth a demurrer to the juriHdiction of the court, 
will hoM. 

If an accident is made a ground to give jurisdiction to the 
court in a matter otherwise clearly cognizable in a court of 
common law, as the loss or ,vant of an instrument on which 
the plaintiff's title is founded, the court will not permit a bare 
suggestion in a bill to support its jurisdiction; but requires a 
degree of proof of the truth of the circumstance on which it is 
sought to transfer the jurisdiction from a court of common law 
to a court of equity, by an affidavit of the plaintiff annexed to 
and filed with the bill. Thus, if a bill is brought to obtain the 
benefit of an instrument upon which an action at law would 
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lie, alleging that it is lost, and that the plaintiff therefore NoTEs. 
cannot have remedy at law, an affidavit of the loss must be 
annexed to the bill, or a demurrer will hold. 

It is from the principle of relieving against accidents by loss 
of deeds, that grants are, in many cases, presumed or supplied. 
When, therefore, a person has been in possession for a great 
length of time without interruption, equity will supply all 
those circumstances or formal ceremonies, which the law 
deems necessary to the operation of the original conveyance. 
Where rent has been paid twenty years, equity will presume 
a grant ; and where a common has been inclosed for thirty 
years, equity will presume the inclosure to have been with the 
consent of all persons interested, and will not allow it to be 
thrown open. 

Equity will ascertain the boundaries, or fix the value, where 
lands have been intermixed by unity of possession: and also 
distinguish copyhold from freehold lands within the manor. 

Equity relieves against penalties which have been incurred 
by accident, as, for instance, for the non-payment of money at 
a certain day. Relief, however, in cases of penalties is dis
pensed only where the court can do it with safety to the other 
party; for if it cannot put him into as good a condition as if 
the agreement had been performed, the court will not relieve. 
It will only relieYe, where the thing may be done afterwards, 
or a compensation made for it; but unless a full compensation 
can be given, so as to put the party in precisely the same 
situation, a court of equity will not interfere, for such a 
jurisdiction would be arbitrary. There are some exceptions 
to this rule; one of which is, where a voluntary composition 
is to be paid at a time certain, and in a certain manner. In 
such case it is the voluntary bounty of the creditor to remit 
part of the debt, and the terms must be strictly complied 
with. 

·where a penalty is inserted merely to secure the enjoyment 
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incurred: and in such cases, if the penalty of the bond is sued 
for at law, an injunction will be granted, and an issue, quantum 
dammi.ficatus, directed. 

But forfeitures under acts of parliament, or conditions in Forfeitures 

law, which do not admit of compensation, or forfeitures which underacts of 
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may be considered as a limitation of an estate, which deter
mines it when it happens, cannot be relieved against. 

Sometimes a party, by fraud, or accident, or otherwise, has 
an advantage in proceeding in a court of ordinary jurisdiction, 
which must necessarily make that court an instrument of 
injustice; and it is therefore against conscience that he should 
use the advantage. In such cases, to prevent a manifest 
·wrong, courts of equity have interposed, by restraining the 
party whose conscience is thus bound, from using the advan
tage he has improperly gained; and upon these principles bills 
to restrain proceedings in courts of ordinary jurisdiction are 
still frequent, though the courts of common law have beeu 
enabled, by the assistance of the legislature, as well as by a 
more liberal exertion of their inherent powers, to render 
applications of this nature to a court of equity unnecessary in 
many cases where formerly no other remedy was provided. 

Thus, if a deed is fraudently obtained without consideration, 
or for an inadequate consideration, or if by fraud, accident, or 
mistake, a deed is framed contrary to the intention of the 
parties in their contract tm the subject, the forms of proceeding 
in the courts of common law will not admit of such an inves
tigation of the matter in those courts as will enable them to 
do justice. 

The parties claiming under the deed have therefore an 
advantage in proceeding in a court of common law which it is 
against conseience that they should use; and a court of equity 
will, on this ground, interfere to restrain proceedings at law 
until the matter has been properly investigated; and if it 
finally appears that the deed has been improperly obtained, or 
that it is contrary to the intention of the parties in their 
contract, will in the first place compel the delivery and cancel
lation of the deed, or order it to be deposited with an officer of 
the court; and will compel a reconveyance of property, if any 
has been so conveyed that a reconveyance may be necessary;
and in the second case will either rectify the deed according 
to the intention of the parties, or 'will restrain the use of it in 
the points in which it has been framed contrary to, or in 
which it has gone beyond, their intention in their original 
contract. The instances of the exercise of the jurisdiction of 
courts of equity in these cases, and especially in the case of a 
deed fraudulently obtained, are numerous. 

The courts of equity will interfere upon the same ground to 
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relieve against instruments which destroy, as well as against NOTES. 

instruments which create, right.s; and therefor.e will prevent ----
....., Relief against 

a release which has beeri fraudulently or improperly obtained instruments 
' d d f' · 1 A 1 which destroy from bemg ma e a e once in an act10n at aw. m where rights. 

a fine and non-claim were set_ up as a bar to an ejectment by 
an heir at law, who had filed a bill in equity before the time 
had run on the fine, for discovery of title deeds, and for other 
purposes, with a view to try his title at law, the House of 
Lords upon an appeal restrained the setting up the fine. 

In many cases of accident, as lapse of time, the courts of Lapse of time. 
equity will also relieve against the consequences of the accident 
in a court of law. Upon this ground they proceed in the 
common case of a mortgage, where tho title of the mortgagee 
has become absolute '.lt law upon default of payment of the 
mortgage money at the time stipulated for payment. 

It has likewise been an uniform rule in equity, before as Charitable nses, 
well as after the Stat. 43 Elizabeth, c. 4, that where uses are 
charitable, and the person has in himself full power to convey, 
the court will aid a defective conveyance to such uses. Though, 
therefore, devises to corporations, were void under Stat. Henry 
VIII., yet they were always considered as good iii equity, if 
made to charitable uses. 

If a settlement executed subsequent to marriage, purporting settlement 
to be in execution of articles entered into before marriage, does executed subsequent to 
not take the effect, though it follows the word~ of the articles, marriage. 
the court will, on the ground of mistake, rectify that error in 
the frame of the settlement, nor is length of time any bar to 
such relief. 

The general principle upon which courts of equity interpose General prin· 
ciples uponto carry marriage articles into execution by way 'of strict which courts of 
equity interposesettlement, notwithstanding the articles themselves are not 
to carry marriage 

penned in that manner, is, that articles made in consideration articles into 

f • , l f execution.o and previous to marriage, are considered as 1eads o agree... 
ment, or short notes to be afterwards drawn out at length 
according to the usual course of settlements, and that a pro
vision for the issue of the marriage is one of the great and 
immediate objects of this agreement; and, consequently, a 
principal intention of such agreement must be to secure such 
a settlement as shall contain an effectual provision for that 
issue: which end, it is clear, cannot be answered in any degree 
by a settlement so framed as to le:we it in the power of either 
parent alone to bar their issue by fine or recoYery. The issue 
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in these cases are considered as claiming a provision in the 
capacity of purchasers for a valuable consideration, under the 
purport and intention of the stipulated terms upon which the 
marriage was contracted which gave them birth. 

A mistake of parties as to the law, is not in general a 
ground for reforming a deed founded on such mistake. There 
are, however, several cases in which a party has been relieved 
from the consequences of acts founded on ignorance of law; and 
in one case it was said, "ignorantia juris non excusat," regarded 
only offences against the public peace, and that ignorance could 
not be pleaded in excuse of crimes ;-but that such principles 
did not hold in civil cases. Ignorance, however, is not mistake, 
and relief cannot be given on a supposition merely that parties 
are ignorant of the legal effect of their acts. If, for instance, 
a tenant for life pays off an encumbrance, and takes a release 
of the debt which he paid off, it cannot be contended he meant 
to continue it as a subsisting debt; or, if a tenant for life, by 
planting or otherwise, improves his estate, such improvements 
are not claimable as distinct from the freehold. 

Nor will mistakes of judgment be relieved against. If an 
agreement or composition of a cause be made, the court will 
not, upon the question whether either party is in the right 
or wrong, overturn such agreement, if made by parties with 
their eyes open, and rightly informed. 

But in general, agreements relating to real and personal 
estate, if clearly founded on mistake, will for that reason be 
set aside. 

Mistakes in wills are frequently relieved against in equity: 
but in all these cases where a mistake in a will is relieved, it 
must appear on the face of the will, otherwise no relief will be 
given. Where there is a complete and plain will in writing, 
it cannot be altered or influenced by parol evidence as to the 
intention. Evidence as to matters de hors the will, to show 
the mistake, is not sufficient. Even the instructions for the 
will are inadmissible to show a mistake. The mistake must 
be clear and demonstrable; and wherever there is a clear 
mistake, or a clear omission, recourse is to be had to the general 
scope of the will, and the general intention to be collected 
from it, but the first thing to be proved is, that there is a 
mistake. 

If a ring or picture be given, and neither can be found, the 
mistake cannot be rectified: a mistake in the name of a 
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legatee may be corrected in favour of the legatee by articles of 
description, sufficiently pointing out the person i~tencled to 
take, and this, though both the christian and surname be 
mistaken. So in the case of a legacy, parol evidence is 
admissible to explain a nick-name, or where there are two 
persons of the same name, but not to fill up a blank in a will, 
unless it be only as to a christian name. But where the 
words used in the gift of a legacy are plain, evidence as to the 
intention, and to show there was a mistake as to the fund, is 
inadmissible. 

Fraud has been defined to be, any kind of artifice by which 
another is deceived; all surprise, trick, cunning, dissembling, 
and other unfair way that is used to cheat any one, is consi
dered as fraud-thus, .-:ollusion in a ·court of equity is considered 
as fraud. 

Lord Hardwicke enumerated four species of fraud:-" First, 
fraud arising from facts and circumstances of imposition, which 
is the plainest case; secondly, fraud may be apparent, from 
the intrinsic value and subject of the bargain itself, such as no 
man in his senses, and not under delusion, would make on 
the one hand, and as no honest or fair man would accept on 
the other; which are inequitable and unconscionable bargains, 
and of such even the common law has taken notice ; a third 
is that which may be presumed from the circumstances and 
condition of the parties contracting; and this goes farther 
than the rule of law, which is, that fraud must be proved, not 
presumed; but it is wisely established in this court, to prevent 
taking surreptitious advantage of the weakness or necessity of 
another, which, knowingly to do, is equally against conscience, 
as to take advantage of his ignorance ;-a fourth kind of fraud 
may be collected or inferred, in the consideration of a court 
of equity, from the nature and circumstances of the transac
tion, as being an imposition and deceit on the other persons, 
not parties to the fraudulent agreement." 

In all cases of fraud, the remedy does not die with the 
person, but the same relief may be obtained against the repre
sentative of the person committing the fraud: nor can the 
Statute of Limitations be pleaded to a bill for the discovery 
merely of a fraud, length of time forming no bar,-" No 
length of time can prevent the unkennelling of fraud," 

Every delay arising from fraud adds to its injustice and 
17-2 
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multiplies the oppression; and length of time is only available 
where it can be used to show acquiescence.· 

Though persons are embarrassed, and reduced by the fraud 
of others, yet the court cannot act upon such circumstances, 
for then there would be an end to all limitations of actions in 
the cases of distressed persons; for if relief might be given 
after twenty years on the ground of such distress, it might 
after thirty, forty, or fifty years. 

Even in a case of gross fraud, the court will not decree an 
account, after a considerable length of time, against executors, 
legatees, and innocent persons, claiming under the fraudulent 
party. Fraud is a fact, and there is as much danger of 
evidence being lost in such case as in any other. In the case 
of a steward keeping his accounts in a fraudulent manner, it 
has been said, " there can be no period, however remote, 
through which the court will not look for the purpose of setting

. h . l ,,sue an account rig 1t. 
In all cases of fraud not penal, a court of equity has a con

current jurisdiction with the courts of law. 
· The principal rules upon the subject of fraud are as follow: 

1. Fraud is never to be presumed; but that may be a fraud 
in equity which is not so at law. 

2. If the principal in a fraud be released, parties who 
would have been secon<larily liable cannot be proceeded against. 

3. An impeache<l dee<l cannot be supported by evidence of 
considerations wholly different from those alleged in it. 

4. A deed cannot be set aside in part for fraud. If set aside 
at all, it must be in toto: an<l if obtaine<l by fraud, it will be 
set aside in toto, though innocent persons are interested under it. 

A court of equity will set aside its own decrees if founded 
upon fraud-and a bill lies to vacate letters patent obtained by 
fraud; and when a person is prevented by fraud from executing 
a deed, equity will regard it as already done. 

Voluntary conveyances are frequently declared by courts of 
equity to be fraudulent, and the court will determine the fact 
of fraud without a trial at law. 

Every voluntary conveyance by a man for his own benefit 
is fraudulent against creditors, but every voluntary conveyance 
is not fraudulent. A voluntary conveyance of real estate, or a 
chattel interest in favour of a child, by one, not indebted at 
the time, though he afterwards becomes indebted, is good 
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against future creditors, though not against purchasers, pro
vided there be no particular evidence, or badge of fraud ( a 
power of revocation, for instance, or retention of possession). 
A voluntary agreement by one not indebted, nor a trader, if 
executed, cannot be invalidated by creditors; but if not 
executed, it seems, it might. 

·with a Yiew to prevent fraud, a trustee is not permitted to 
become a purchaser from himself of part, or the whole of the 
trust estate; and this principle of incapacity is extended to 
the solicitor of a trustee; to a bankrupt's commissioner, and 
his assignees, and their solicitors ; to the committee or keeper 
of a lunatic ; to governors of charities; &c. 

Transactions liable to no objections, as between man and 
man, have, between attorney and client, been overturned, on 
account of the danger from the influence of attorneys or counsel 
over clients, while having the care of their property; and 
whatever mischief may arise in particular cases, the law, with 
the view of preventing public mischief, says they shall take no 
benefit derived under such circumstances. If the relation has 
completely ceased, if the influence can be rationally supposed 
also to cease, a client may be generous to his attorney or 
counsel as to any other person. 

A client may make a voluntary gift to his attorney or agent, 
and if unaffected by fraud, misrepresentation, or circumvention, 
it cannot be set aside; but, in such cases, third persons ought, 
from motives of delicacy and prudence, to be called in; for if 
not, a suspicion attaches upon the transaction, and so much 
so, that a court of equity will always give a party his costs, 
where such a transaction is inquired into by proceedings in 
equity. 

An attorney may purchase of his client, but in such case 
the attorney, to support his purchase, must be able to show 
that he 1Jaid the full amount he could have obtained from any 
other person. The same rule prevails, in a sale by an attorney 
to his client. There are cases where, under the circumstances, 
the court has ordered the taxation of an attorney's bill after 
eight, seventeen, and twenty-one years, and an actual security 
given; and even after a security given and payment, if the 
client can point out in the bill gross errors and charges, 
amounting to imposition and fraud, he will be relieved. 

Inadequacy of consideration between persons who stand 
upon a precisely-equal footing, i~, in courts nf equity, of no 
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account, unless from its grossness it is of itself evidence of 
fraud; but, in regai:J. to expectant heirs, ( or, as it seems, 
any one dealing with another for an expectancy,) anything 
that can substantially be consiJ.ered as inadequacy, is a ground 
for setting asiJ.e the contract: and in such case, the convey
ance is set asiJ.e on payment of principal, interest, and costs, 
the defendant being consitlerell as a mortgagee. 

"\Vhere a man acts as guardian, or trustee in nature of a 
guardian, for an infant, a court of equity is extremely watchful 
to prevent such person taking any aJ.vantage immediately 
upon his ward, or cestui que trust, coming of age, and at the 
time of settling his account, or delivering up the trust, because 
ah undue advantage may be taken. It would give an oppor
tunity, either by flattery, or by force, by good usage unfairly 
meant, or bad usage imposed, to take such advantage : and 
therefore the principle of the court is of the same nature with 
relief in courts of equity on the head of public utility, as in 
bonds obtained from young heirs, and rewards given to an 
attorney pending a cause, and marriage-brokage bonds. All 
depend on public utility, and therefore the court will not 
suffer it, though perhaps, in a particular instance, there may 
not be actual unfairness. 

The rule is, in some cases, productive of hardship; as where 
there has been great trouble, and the guardian has acted fairly 
and honestly: but courts of equity have established it from a 
persuasion of its utility, and on necessity, and on the principle, 
that it is a debt of humanity that one man owes to another, 
as every man is liable to be in the sai11e circumstances. 

If, however, the ward, or cestui que trust, comes of age, 
and, after being actually put in possession of his estate, thinks 
fit, when sui juris and at liberty, to make a reasonable grant, 
by 'way of reward for care and trouble, and does this with his 
eyes open, courts of equity will not set such gifts aside; but 
the court will not permit a gift at the very time of accounting 
and delivering up the estate, making that the terms of cloiug 
their duty. 

On these principles, conveyances have not only been set 
aside by the ward himself, but by his representatives, and 
after great length of time. "\Vhere a gift of stock was made 
by a ward to his guardian immediately upon his coming of 
age, and before his guardian hall deli rnrcd over crnrything to 
his ward, the deed of gift was decreed to be delivered up 
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to be cancelled. The guardian insisted that the gift to him NOTES. 

was as a reward for his trouble as guardian, but this defence 
was not admitted. 

So where a husband before his marriage covenanted to Husband releas

release his wife's guardian of all accounts ; this was held not ~~ti~'~:,dians 

to be binding, and was said to resemble a marriage-brokage 
agreement. 

In like manner, a voluntary grant of an annuity by a ward, Voluntaryg,-ant 

h . d" l • l ofanannuitybya year a ter f lie was o f age, to 1s guar ian, at t ie tune w 1en a ward. 

the guardian pretended to come to an account and deliver up 
the estate to the plaintifl:~ was set aside. And a guardian has 
not been allowed to purchase an encumbrance on. the estate of 
his ward. 

Injunctions, which are granted at discretion, are for the J:UUNCTIONS 

grantcd to prcpurpose of preventing fraud or injustice, and may be defined vcnt fraud or 
injustice.as being prohibitory writs, especially prayed for, by a bill, in 

which the plaintiff's title is set forth, restraining a person 
from committing or doing an act ( other than any criminal 
act) which appears to be against equity or conscience. 

Injunctions have been granted in the following cases :-to 
stay proceedings in other courts, as the exchequer, the spi
ritual courts, or court of admiralty, or to stay proceedings in a 
court of law; to restrain the infringement of patents; · to stay 
waste; to restrain the sale of piracies of books, printed music, 
or prints ; to restrain the negotiation of bills of exchange, 
notes, &c., or the transfer of stock; to prevent the committing 
of nuisances. 

The principle upon which courts of equity originally enter- AccouNT, 

tained suits for an account where the party had a legal title, 
was, that though he might support a suit at law, a court of 
law could not give so complete a remedy as a court of equity; 
and, by degrees, courts of equity assumed a· concurrent juris
diction in cases of account. 

The same species of relief is given at law in the action of The same species 

account, as under a bill in equity; but the great advantage of ~!~=~c{,:';!iven 

the latter, aml the <lifficnlty ancl <lelay where the account actionofac
count, as under 

comes before auditors, has brought that action into disuse. a bill in equity. 

So established is the jurisdiction of courts of equity, that 
after a decree to account, a party is not_ allowed to bring an 
action at law on the same subject matter. If an action be 
brought, the defendant need not appear, but may apply to 
equity for an attachment. 
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If in matter of account, the subject be matter of set-off at 
law, and capable of proof, equity will not interpose; but 
mutual dealing and demands between two parties, which are 
too complex to be accurately taken by trial at law, may be 
adjusted in equity: so likewise between landlord al)d tenant, 
when there have been complicated dealings; between parties 
engaged in a mining concern, though they are tenants in 
common of the land; and in matters of waste, as cutting down 
timber. A factor (unless he be an infant) must account to his 
principal, and likewise for his deceased co-factor; so must the 
representatives of a factor; and conuzee or conuzor under an 
elegit. 

The period from which the rents and profits are given to a 
party demanding an account, is, on an equitable title, from 
the accruing of his title, but upon a legal title, for six years 
back only. Under special circumstances, as in a doubtful case, 
the court will decree an account from the time of filing the 
bill only. In the case of infants, the account is from the time 
of the title accruing, and in some other cases of legal title, 
as where the plaintiff has been kept out of his estate by the 
fraud, misrepresentation, or concealment of the defendant. 
' In cases of legal partnership, where a court of law can give 

no relief, equity will give an account, and that without a dis
solution of partnership. 

A corporation, as a partnership, may be compelled, either 
by a member or a stranger, to account. 

Bills for tithes, as matters of account, are frequent in 
chancery; but the Court of Exchequer is the original and 
proper jurisdiction for tithes. 

A reference to arbitration, made a rule of court at common 
law, does not oust chancery of its jurisdiction; but the court 
will deal less actively for a man who could have rclieYed 
himself at law, than for him who, by his bill, exhibits grounds 
for the peculiar interference of the Court of Chancery; but a 
bill to set aside an award, except for corruption, &c., in the 
arbitrators, will not lie. 

An accountant, defendant, will be allowed, on his oath, all 
sums under 40s.; but then he must mention in his affidavit 
to whom, when, and for what the sums were paid, and the 
·whole so allowed must not exceed 1 OOl. Dut the plaintiff is 
not allowed anything on his oath; and, as at law so in equity, 
he must not swear to his belief only, but must swear positively. 
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A stated account to be good, and pleadable as such, need 
not be signed by the party; for it is not the signing, but the 
person to whom the account is sent keeping it by him any 
length of time without making any objection, which binds 
him, and preYents his entering into an open account after
wards. It is said, that among merchants it is looked upon as 
an allowance of an account current, if the merchant ·who 
receins it does not object against it in a second or third post: 
and with respect to foreign merchants, if one merchant 
sends an account current to another in a different country, on 
which a balance is made due to himself, and the other keeps 
it by him two years ,vithout objection, the rule of equity, and 
of merchants, is, that it is considered as a stated account. 

It is a rule that a stated account shall not be unrayelled, 
and that such accounts carry interest; but where a fraud 
appears in a stated account, the whole will be opened, though 
of a great many years standing .... 

By the common law, every covenant and agreement, "·hen 
there was no proper conYeyance to transfer the right of the 
thing itself, was personal, and being so, the party, if it "·ere 
unperformed, could only recover damages. If, therefore, a 
man covenanted to settle his lands upon marriage, or to convey 
them for a valuable consideration, the covenantee or vendee 
could only recover damages at law for the breach of such 
covenant or agreement, but bad no remedy there for the settle
ment or conveyance of the estate itself. This was thought 
much less than complete justice, because the party who had 
entered into the covenant or agreement ,vas in conscience 
bound, not only to make compensation for the breach, where he 
could not perform it, but also actually to perform it where it was 
in his power ; and on this ground a court of equity interposed. 

The effect of a mere contract for the purchase of land is, in 
many respects, very different at law, from what it is in equity. 
At law, the estate remains in the vendor, and the money in 
the vendee. It is not so in equity; there, in general, it is a 
rule, that what is contracted to be done for a valuable con
sideration is considered as done, and nearly all the conse
quences follow as if a conYeyance had been made at the time 
to the vendee. The yendor of the estate, whether it be free
hold or copyhold, is, from the time of his contract, considered 
only as a trustee for the purchaser : and the ven<lee is, as to 
the purchase-money, considered as a trustee for the vendor. 
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It may be stated, as a general rule, tlrnt an agreement, to 
be specifically performed, must he according to the forms pre
scribed by law, and between parties able and willing to con
tract, and that the agreement must be certain and defined, 
equal and fair. 

There are cases, where, though an agreement as to lands is · 
not in writing, it will be decreed to be performed; as where 
a parol agreement has been partly performed, and is admitted, 
or proved, as it may be in such cases, by parol evidence, 
produced on the hearing of the cause, or, on some occasions, 
before the master: but where parol evidence is admitted it 
must clearly appear that that very agreement was in part 
executed. 

If it be clearly shown what the agreement was, and that it 
has been partly performed, that is, that an act has been done, 
not a mere voluntary act or merely introductory or ancillary 
to the agreement, but a part execution of the substance of the 
agreement, and which would not have been done unless on 
account of the agreement, an act, in short, unequivocally 
referring to, and resulting from, the agreement, and such, 
that the party would suffer an injury, amounting to fraud, by 
the refusal to execute that agreement; in such case, the agree
ment will he decreed to be specifically performed. 

As equity only interferes where the party wants the thing 
in specie, and where the legal remedy is inadequate, it does 
not generally enforce those agreements, which relate to per
sonal chattels, as the sale of stock, corn, hops, &c.; in such 
cases, the remedy is at law. Equity will relieve against a 
forfeiture incurred by the non-performance of a covenant in 
a lease to pay the rent at or within the time appointed; 
for the clause of re-entry in such a case, is only to secure the 
payment of rent, and when the rent is paid, the end is obtained. 
But Stat. 4 George II. c. 28, circumscribed the lessee's right 
to relief, and imposed terms on his obtaining it; by enacting, 
that if the lessee in case of ejectment brought by the lessor, in 
consequence of the rent being in arrear, suffer judgment to be 

1 

had, and execution thereon, without paying the rent and I 

arrears, together with full costs, and without filing a bill for 
relief in equity within six calendar months after such execn· 
tion, the lessee shall he barred from all relief in equity; that 
if the ,lessee shall, within such time, file a bill for relief in 
equity, he shall not have an injunction against the proceed· 
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inrrs at law on such ejectment, unless he shall, within forty 
da~·s after answer filed by the lessor, bring into court such 
sum of money as the lessor shall in his answer swear to be 
due in arrear, together with the costs taxed in the said suit; 
that if the tenant shall at any time before the trial in 
such ejectment, pay or tender to the lessor, or pay into court 
when the same cause is depending, all the rent and arrears, 
together with the costs, all further proceedings on the said 
ejectment shall cease; and that if such lessee should upon 
such bill filed as aforesaid be relieved in equity, he shall enjoy 
the demised lands according to the lease, without any new 
lease to be made to him. 

Whether a court of equity will relieve against a forfeiture 
by a breach of other covenants in a lease, depends upon the 
question whether it is a case in which the court can afford 
compensation. In general the court will not relieve a tenant 
against a forfeiture for not repairing; and though a court of 
equity has, after a first default, relieved against a forfeiture by 
not insuring, yet the general rule seems otherwise. 

Equity will not enforce an agreement for \he transfer of stock; 
but it has been held that a bill will lie for performance of agree
ment for purchase of government stock, where it prays for the 
dclirnry of the certificates which gave the legal title to stock. 
And it seems the court will entertain a suit for the specific 
performance of a contract for the purchase of a debt. So to 
sell the good-will of a trade, and the exclusive use of a secret 
in dyeing, but not without great caution. Agreements to 
indemnify will be enforced on the principle of quia timet 
bills. An agreement to- divide what shall come to either 
party by will of another; to leave property by will, if for good 
consideration ; and to make mutual wills, are enforced. And 
where the testator omits to charge a legacy on his real estate, 
in consequence of the devisee promising to pay it, he must 
perform such promise. And agreements are enforced some
times to avoid circuity. A specific performance of an agree
ment to enter into partnership, will, under circumstances, be 
decreed. If, however, by the terms of the agreement the 
partnership would have no fixed duration or benefit, as, being 
determinable upon notice, equity will not interfere. Nor will 
equity decree a specific performance of an agreement to refer 
to arbitration. So agreements upon separation between hus
band and wife are not regarded in chancery unless a trustee 
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intervenes ; such cases, otherwise, belong to the ecclesiastical 
court. 

A party calling for the aid of a court of equity, must 
come, " with clean hands ; " it being a maxim of equity, that 
" He that hath committed iniquity shall not have equity." 
A defendant, therefore, to a bill for a specific performance of 
an agreement is allowed to resist it, by showing that, under 
the circumstances, the plaintiff is not entitled to the prayer of 
his bill; as by evincing that there has been an omission or 
mistake in the agreement; or that it is unconscientious or 
unreasonable; or fraud or surprise ; or that there has been 
concealment, misrepresentation, whether wilful or not, latent 
or patent, or any unfairness, (intoxication, for instance,) 
attending it: and in these cases parol evidence of such 
circumstances of defence is permitted; for though parol 
evidence is inadmissible on the part of a plaintiff, to explain, 
add to, or vary a written contract, ( except in cases of fraud), 
it is admissible, on the part of a defendant to a bill for a 
specific performance, to show circumstances, dehors, inde
pendent of the writing, making it inequitable to interpose for 
the purpose of a specific performance. 

The principles of law which guide the decisions of the 
courts of ordinary jurisdiction, and especially the courts of 
common law, were principally formed in times when the 
necessities of men were few, and their ingenuity was little 
exercised to supply their wants. This is particularly the case 
in matters of trust and confidence, of which the ordinary 
courts taking in a variety of instances no cognizunce, and 
the positive law being silent on the subject, the courts of 
equity, considering the conscience of the party intrusted as 
bound to perform the trust, have interfered to compel tho 
performance.· And it has long been settled, that where trustees 
are desirous of acting under the direction and protection of a 
court of equity, they may file a bill for those purposes against 
the persons interested in the trust property. And in many 
other cases where the positive law has been silent, and there 
are rights in conscience for injuries to which the ordinary 
courts afford no remedy, the courts of equity have also inter
fered; enforcing the principles of universal justice, upon the 
ground of obligation on the conscience of the party against 
whom they are enforced. 

Trusts may be created of real or personal estate, and are 
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either ''express" or "implied." Express trusts are created NOTES. 


by deed, or by Will; implied trusts arise, in general, by con- Rxprcssandim


struction of law upon the acts or situation of parties ;-and plic'<I trusts. 


under the head of implied trusts may be included resulting 

trusts, and all such trusts as are not express. 


Every cestui que trust, whether a volunteer or not, with or Cestui que trust, 
entitled to thewithout consideration, is entitled to the aid of a court of equity, nid of a court of 

to avail himself of the benefit of the trust, and as bet\veen equity. 

the cestui que trm;t and his trustee (unless the trustee is such 
by implication only) the Statute of Limitations does not 
apply. 

A trust is a right in the cestui que trust to receive the .A trustis,a right 
In the cestui queprofits, and to dispose of the lands in equity, and is such a trust to receive 
the profits.confidence between the parties that no action at law will lie. 

There may, however, be special trusts, as for the accumulation 
of profits, the sale of estates, or the conversion of one trust 
fund into another, which may preclude all power of inter
ference on the part of the cestui que trust until such special 
trust is satisfied. . 

In general, courts of equity, in the construction of words by Construction of 
words by which

which trusts are limited of real or perso1~l estate, follow the trusts aro 
limited.rules which courts of law have laid down, in regard to the 

creation and limitation of legal estates, and this whether the 
trust be created by deed or by will. \Vhether the words in 
a deed or a will pass an absolute or a limited interest is 
decided by rules common to both courts, the only difference 
being, that, where a trust estate is created by deed or will, it is 
determined upon in courts of equity; and where a conveyance 
or a devise is of a legal estate, it is determined on in courts of 
common law; but the decision in each court in the construc
tion of words of limitation is guided by the same rules :-the 
principal exception to this rule being in the cases of articles 
before marriage, and in executory trusts. 

The principal express trusts created by deed are those The e,:prcss 

created in marriage settlements of real or personal property,- !:~~· created by 

in conveyances to purchasers,-in conveyances by way of 
mortgage or otherwise, for the payment of debts, and in assign
ments of choses in action. \Vith respect to trusts executory, 
they are more frequently to be met with in wills than in any 
other legal instrument. 

The Court of Chancery, representing the king as parens INFANTS. 

patrire, has 3, jurisdiction over infants; but it exercises no 
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control over thern unless they are ,vards of court; but filing a 
bill on their behalf makes them wards of court. 

The grounds on which the custody of a child is given to a 
father are, first, protection, then, care and education; and 
when a parent has abused that trust, by constant habits of 
drunkenness, blasphemy, and immorality, the court has 
deprived him of the custody of his child; and it is upon these 
principles that the courts of common law will punish a parent 
if he fail to maintain his children, or if he treat them with 
undue severity. 

The court will restrain the father from removing his child, 
or doing any act towards removing it out of the jurisdiction; 
and possession of the child will be refused to its mother, if 
she has withdrawn herself from her husband. 

The court retains its jurisdiction over the property of a 
ward of court after twenty-one, if it remains in court; and if 
the \vard, being a female, marries, will order a proper settlement 
to be made, or reform an improper one, unless the ,var<l con
sents to the settlement, either in court, or under a commission. 

ln case the husband assign the property of the wife, who 
is a ward of court, it shall not prevail, but the court will direct 
even the whole of the property in question to be settled on the 
wife and her children, and the assignee will not be entitled 
even to the arrear of interest accrued since the marriage. 

A marriage of a ward of court under gross circumstances, 
is punishable beyond commitment, by indictment as a 
conspiracy. 

The Court·of Chancery has been also invested with exten
sive jurisdiction, by various statutes. Thus, by 2,5 Henry 
VIII. c. 19, an appeal is given from the respective courts of the 
archbishops to the king in the Court of Chancery, and upon 
such appeal, a commission is to be directed to such persons as 
his majesty shall name:-but this commission is prayed of the 
grace and benignity of the crown. Its sound discretion, by 
which its grace and benignity are guided, has1 upo11 obvious 
grounds of public expediency, usually induced it to withhold 
commissions of review, unless there are very cogent reasons for 
believing that the sentence sought to be reviewed, is founded 
upon error in. fact, or in law; or, unless the doctrines of law 
upon which the sentence is supposed to be founded, are so 
questionable, or important, as to make it clearly fit that they 
should be considered in the most solemn manner. 
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By various statutes, the chancellor has been invested with 
jurisdiction in cases of bankruptcy. The first statute on this 
subject is 34 & 35 Henry VIII. c. 4, which gave the chan
cellor, the chief justices, and others therein mentioned, an 
authority to sell and distribute the property of persons therein 
described. And by this statute, in whatever rank in life 
the debtor was, who had obtained the goods of others, and 
afterwards fled, or kept his house, he was held subject to 
the operation of the statute. This statute was the foundation 
of many subsequent statutes on bankruptcy, and the object 
of such statutes was an equal and impartial distribution 
of all the bankrupt's property among his creditors; but the 
statutes which now principally apply to bankrupts are, 6 
George IV. c. 16, and 1 & 2 ,vmiam IV. c. 56. 

The care and commitment_ of the custody of the persons 
and estates of idiots and lunatics are the prerogative of the 
crown, and are always intrusted to the person holding the 
great seal by the royal sign manual, and the chancellor is alone 
responsible to the crown for the due exercise oi this power. 

By virtue of this authority, upon an inquisition finding any 
person an idiot or lunatic, grants of the custody of the person 
and estate of the idiot or lunatic are made to such persons as 
the Lord Chancellor, or Lord Keeper, or lords commissioners 
for the custody of the great seal for the time being think 
proper. 

Idiots and lunatics, therefore, sue by the committees of their 
estates. Sometimes, indeed, informations have been exhibited 
by the attorney-general on behalf of idiots and lunatics, consi
dering them as under the peculiar protection of the crown, 
and particularly if the interests of the committee have clashed 
with those of the lunatic. But in such cases a proper relator 
ought to be named, and when a person found a lunatic has had 
no committee, such an information has been filed, and the 
court has proceeded to give directions for the care of the pro
perty of the lunatic, and for proper proceedings to obtain the 
appointment of a committee. And persons incapable of acting 
for themselves, though not idiots or lunatics, have been per
mittecl to sue by their next friend, without the intervention of 
the attorney-general. 

The rules of law and equity are the same as to what 
amounts to insanity. "Non compos mentis," has been de
finecl by Lord Coke to be a person "who was of good and 
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sound memory, anJ by the visitation of God has lost it;" and 
in another work, two sorts of persons are considered by Lord 
Coke to be non compos mentis ;-1. "Idiota," which from his 
nativity, by a perpetual infirmity, is non compos mentis; 
2. He that by sickness, grief, or other accident, wholly loseth 
his memory and understanding. 

In determining whether it is proper that a commission of 
lunacy should issue, the court is governed solely by the 
consideration of what is necessary for the protection of the 
person and property of the party, and has no regard to the 
possible result of the commission upon the validity of his 
antecedent acts, or to the motives which have actuated the 
proceedings. 

Some relation is generally appointed committee of the 
· lunatic in preference to a stranger, unless there is a specific 
objection. The wife of a lunatic, jointly with a relation, has 
been appointed committee of the person of the lunatic; and 
the committee of the person is frequently appointed committee 
of the estate also. 

The committee is considered merely as a bailiff, appointed 
by the crown, and under its control, to take care of the pro
perty, and liable to account, to censure, to punishment, and 
to be removed, for misconduct. 

The powers of the committee, under the directions of the 
chancellor, have, in the disposition of property, been much 
increased by Stat. 1 ,villiam IV. cc. 60, 65, and 5 & 6 Wil
liam IV. c. 17. 

The court, in making an allowance to a lunatic, considers 
only his situation, always looking to the probability of his 
recovery, and never regarding the interest of the next of 
kin. But in cases where the estate is considerable, and 
the persons ,vho will probably be entitled to it hereafter 
are otherwise unprovided for, the court, looking at what it is 
likely the lunatic himself would do, if he were in a capacity 
to act, will make some provision out of the estate for those 
persons. So where a large property devolves upon an elder 
son, who is a lunatic, as heir at law, and his brothers and 
sisters· are slenderly, or not at all, provided for, the court will 
make an allowance to the former for the sake of the latter. 
So, also, where the father of a family becomes a lunatic, the 
court does not look at the mere legal demands which his wife 
and children may have upon him, but consiuering what the 
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lunatic would probably do, and what would be beneficial to 
him should be done, makes an allowance for them proportioned 
to his circumstances. 

Thus, the allowance made out of a lunatic's estate, for the 
maintenance of himself and his daughters, was increased in 
consideration of the intended marriage of one of the <laughters, 
and a portion of such increased allowance was appropriated to 
the joint establishment of her and her husband, and was 
directed to be settled to her separate use: and a sum of money 
approved by the master was also ordered to be paid out of her 
father's estate, by way of outfit for her marriage. 

There are instances in which the court has, in its allowances 
to the relations of the lunatic, gone not only to grand-children, 
but to brothers, and other collateral kindred ;-not because the 
parties are next of k~n to the lunatic, or, as such, have any 
right to an allowance, but because the court will not refuse to 
do for the benefit of the lunatic that which it is probable the 
lunatic himself would have clone :-and the chancellor will 
sometimes order maintenance for the children of the lunatic, 
or a sum for their advancement, or payment of their debts. 

The committee of a lunatic's estate is never allowed any
thing for his care and trouble ; but, under circumstances, the 
court will increase the allowance of maintenance, which will 
operate as an allowance for trouble. A committee will not 
be allowed moneys expen<led on the lunatic's estate, if laid 
out without a previous application to the court; and if the 
committee has not passed his accounts regularly, according to 
his recognizance, and as required by the general order, he will 
not be allowed his costs ; nor is a committee suffered to pass 
his accounts without referring them to the master, to see what 
sums he has had in his hands from time to time, and if he 
is found to have kept money in his hands unnecessarily, he 
must pay interest for it. 

In the management of the lunatic's estate, the comfort and 
benefit of the lunatic, where no creditor complains, is the great 
object of the court, without looking to the interests of those, 
who upon his death may have eventual rights of succession. 

By 15 George II. c. 30, the marriage of a person duly 
found a lunatic, is null and void, unless he be previously 
declared sane by the lord chancellor, or his trustees; but it 
seems necessary that the marriage of a lunatic should be 
declared void by a sentence of the Ecclesiastical Court. A 
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person marrying a non compos, the custody of whom has been 
assigned to a committee, is a contempt of court; and persons 
accessary to such marriage would it seems, be ordered to 
attend the court, and, on refusal, committed. 

Though at law, and, in general, in equity, every act of the 
lunatic subsequent to the period at which he is proved to be a, 

lunatic, is void, according to the maxim, " Furiosus nullum 
negotium gerere potest, quia non intelligit quod agit," yet a 
court of equity has refused to enter into the consideration of 
a party's sanity, to impeach a conveyance made by such party, 
after a lapse of twenty years, and two subsequent purchases: 
so, also, a court of equity, owing to the great inconvenience, 
will not assist a party in giving effect to the legal consequence 
of lunacy, by setting aside contracts or dealings in the course 
of his trade. The interference, however, of courts of equity, 
in cases of this description, depends upon the circumstances 
of each case, and no general rule, it has been said, can be 
laid down. 

All acts done during a lucid interval are valid. Many 
questions have arisen upon the execution of wills during lucid 
intervals ; and the intervals having been proved, the wills 
have been held valid. The validity of wills, under such cir
cumstances, must materially depend on the reasonableness of 
the will, and on the circumstances of the attestation. The 
law is the same with respect to contracts, or any other dispo-
·sition of property. An absolute conveyance made in a lucid 
interval is valid. 

If, however, general lunacy is established, it is necessary for 
the party wishing to enforce a contract, to show that it was 
executed in a lucid interval; and if lunacy be objected to the 
performance of a contract, an issue will be directed to ascer
tain whether the defendant was a lunatic at the time of the 
execution of the contract; and if so, whether he had lucid 
intervals, and whether the contract was executed during a 
lucid interval. 

By Stat. 43 Elizabeth, c. 4, authority is given to the chan
cellor or lord keeper, and to the chancellor of the Duchy of 
Lancaster, respectively, to grant commissions under their 
several seals, to inquire into any abuses of charitable dona
tions, and rectify the same by their decree, which may be 
received in the respective courts of the several chancellors, 
upon exceptions thereto. 
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In cases of breach of trust by trustees of a charity, a sum- NoTEs. 

mary mode of relief is given by means of a petition under nreachesortl'UBt, 
52 George III. c. 101, which petition must have the signature stat. 52 George 

1. , l , h Ill. C, 101,of the attorney-genera , or o 1 f the so w1tor-genera , rn case t ere 
shall be no attorney-general at the time; and Lord Eldon has 
observed, that such signature was not to be affixed without the 
same deliberation as in the case of an information. 

Under this statute, the lord chancellor, lord keeper, com• 
missioners for the custody of the great seal, the master of the 
rolls, and the Court of Exchequer, are required to hear peti
tions in cases of charity trusts, in a summary way, and upon 
affidavits, or such other evidence as shall be produced upon 
such hearing, to determine the same, ¥Jd io make such order 
therein, with respect to the costs of such applications, as to 
him or them shall seem just. Jurisdiction over the property stat. 1 William 
of charities is also given to the chancellor, by 1 ,vmiam IV. t!;:i;\:

6
~~u

c. 60, and 2 ,vmiam IV. C, 57. 
By the Habeas Corpus Act, the chancellor is enabled to IIAsus coapus 

issue an habeas corpus to bring up persons committed to ACT. 

prison; and, if bailable, is enabled to discharge the party 
upon giving security to appear and answer to the accusation 
in the proper court of judicature. 

But, although the writ of habeas corpus is, unquestionably, Writs of habeas 
demandable of right from the lord chancellor, yet it happens, :~~~::i~'::nd· 
in fact, that an application to him for that purpose is seldom from the chan

made, except in cases in his own court, for the ordinary pur- cel!or. 
pose of commitment, or of changing the custody. 

A jurisdiction is given by 33 George III. c. 54, and 1 "\Vil- FRIENDLY 

IV d m . Soc!ETY ACT,1mm. . c. 60, to procee . a summary way m regard to stat. 33 George 
friendly societies m. c.64. 

1' ' , f, d] , , d' , 1 William IV.Tl10 pre1erence given to nen y societies over ere 1tors 1s c. 60. 

confined to debts in respect of money received by officers of 
these societies, by virtue of their offices, and independent of 
contract ; and therefore if these societies, instead of resting 
upon the security which the legislature gives them, lend 
money to one of their officers, or to any other person, upon a 
special contract between him and them, as, for instance, a 
promissory note, that is a loan, and is not considered as 
money in such person's hands within the protection of the 
act of parliament 2•. 

23 Vide etiam JO George IV. c. 56; 2 & 3 ,villiam IV. c. 37; 4 & 5 
William IV. c. 40, 

18-2 
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Justices of the peace, as judges of record, were first created 
by 18 Edward III. Stat. 2, c. 2; 34 Edward III. c. 1. 
After their first institution, the choice of them appears to have 
been in the crown, and assigned by the king's commission, until 
Stat. 13 Richard II. c. 7, by which the chancellor, treasurer, 
and clerk of the rolls, and others were appointed " to name 
and make them." By 18 Henry VI. c. 11, the chancellor 
alone, " in case there be no man of sufficiency in the county, 
and where none of twenty pounds per annum are to be 
found," was enabled to appoint: but if there were men of 
sufficient estates in the county to be found, Prynne was of 
opinion that no appointment could be made unless by the 
persons mentioned in the statute of Richard II. 

Since that period, however, justices of the peace have been 
appointed by the king's special commission under the great 
seal, and the chancellor may displace them at his discretion, 
though Prynne seems to have doubted whether some matter of 
record should not appear to disable one who is a justice of 
record. 

The power of the Court of Chancery, as to justices of the 
peace, extends only to the putting them in commission ; but 
after they are once in the commission of the peace, this court 
has no right to punish them for any mal-behaviour ; the only 
redress is to move the Court of King's Bench for an infor
mation, and afterwards the complainants may apply to this 
court to turn them out of the commission. 

A jurisdiction is frequently given to the chancellor under 
public, local, and private acts. In all these cases the chan
cellor strictly and literally follows the authority given him by 
such acts,-they live and die with the occasion, and are not of 
general importance. 

The general process of the Court of Chancery for enforcing 
obedience to its commands is by writs of attachment, rebellion, 
sequestration, and distringasu. 

u Those who are desirous of acquainting themselves, in detail, with the 
principles of Courts of Equity, will find all the information they can require, 
without resorting to the books of Reports, in the Treatises of Lord Redes
dale, and :Mr. Fonblanque, from whence, and from l\:lr. l\faddock's "Prac
tice,'' considerable assistance has been derived in the above observations. 
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CHAPTER XII. 

Of Criminal Justice. 

,vE are now to treat of an article, which, though it DE LoL~lE, 

' E 1 d d ' d d 1 1-1 t • Criminaljusticedoes IlOt Ill 1 ng an , an lil ee S lOU u no Ill any essentially inte

state, make part of the powers which are properly ~;~;f~d:ity 

constitutional, that is, of the reciprocal rights by means 
of which the powers that occur to form the govern
ment constant]y balance each other, yet essentially 
interests the security of individua]s, and, in the issue, 
the constitution itself; I mean to speak of criminal 
justice'. But, previous to an exposition of the laws of 
England on this head, it is necessary to desire the 
reader's attention to certain considerations. 

,vhen a nation intrusts the power of the state to a 
certain number of persons, or to one, it is with a view 
to two points: one, to repel more effectually foreign 
attacks; the other, to maintain domestic tranquillity. 

To accomplish the former point, each individual sur- Formutualpre
d , t servation, each<l f h ' ren ers a S are h O IS property, an Sometimes, 0 a individual sur

' d f h' l'b B h h h rendersasharecertam egree, even O IS 1 erty. ut t oug t e of his property 

power of those who are the heads of the state may anduoorty. 

thereby be rendered very considerable, yet it cannot 
be said, that liberty is, after all, in any high degree · 
endangered; because, should ever the executive power 
turn against the nation a strength which ought to be 
employed solely for its defence, this nation, if it were 
really free (by which I mean, unrestrained by political 
prejudices), would be at no loss for providing the means 
of its security. 

1 Vide post Note (1.) to Chap. XXI. I3. II, 
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DE Lourn. In regard to the latter object, that is, the mainte
nance of domestic tranquillity, every individual must, 
exclusive of new renunciations of his natural liberty, 
moreover surrender (which is a matter of far more 
dangerous consequence) a part of his personal security. 

The legislative power being, from tho nature of 
human affairs, placed in the alternative, either of 
exposing individuals to dangers which it is at the same 
time able extremely to diminish, or of delivering up 
the state to the boundless calamities of violence and 
anarchy, finds itself compelled to reduce all its mem
bers within reach of the arm of the public power, and, 
by withdrawing in such cases the benefit of the social 
strength, to leave them exposed, bare, and defenceless, 
to the exertion of the comparatively immense power of 
the executors of the laws. 

The law pro Nor is this all; for, instead of that powerful re-action 
scribes the at
tempt of resist- which the public authority ought in the former case to 
ance. 

experience, here it must find none; and the law is 
obliged to proscribe even the attempt of resistance. It 
is therefore in regulating so dangerous a power, and in 
guar<ling it lest it should deviate from the real end of 
its institution, that legislation ought to exert all its 
efforts. 

But here it is of great importance to observe, that 
the more powers a nation has reserved to itself, and 
the more it limits the authority of the executors of the 
laws, the more industriously ought its precautions to 
be multiplied. 

The absolute will In a state where, from a series of events, the will of 
~!;!t.i!'::~;;rsa1 the prince has at length attained to hold the place of 
oppression. law, he spreads an universal oppression, arbitrary and 

unresisted; even complaint is dumb: and the indivi
dual, undistinguishable by him, finds a kind of safety 
in his own insignificance. ,vith respect to the few 
who surround him, as they ar~ at the same time the 
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instruments of his greatness, they have nothing to DE LourE. 


dread but momentary caprices; a danger, against which, 

if there prevails a certain general mildness of manners, 

they are in a great measure secured. 


But in a state where the ministers of the laws meet That portion of 

' h b I t t h • t publicauthority,wit O stac es a every S ep, even t eir S rongest pas- deposited with 

' t' 11 t ' t· d th t t· the ministers ofSIOnS are COn mua y pu lll mo 10n; an a por 10n law, as the in

f publ' tllOrI'ty, depos1'ted WI'th them as the lnS• tru- strurnentof na0 IC au tional tranquil

ment of national tranquillity, easily becomes a most ~~~::a~ie 

formidable weapon. weapon. 

Let us begin with the most favourable supposition, 
and imagine a prince whose intentions are in every 
case thoroughly upright; let us even suppose that he 
never lends an ear to the suggestions of those whose 
interest it is to deceive him: nevertheless, he will be 
subject to error; and this error, which, I will farther 
allow, solely proceeds from his attachment to the 
public welfare, yet may happen to prompt him to act 
as if his views were directly opposite. 

"\Vhen opportunities shall offer (and many such will 
occur) of procuring a public advantage by overleaping 
restraints, confident in the uprightness of his inten
tions, and being naturally not very earnest to discover 
the distant evil consequences of actions in which, from 
his very virtue, he feels a kind of complacency, he will 
not perceive that, in aiming at a momentary advantage, 
he strikes on the laws themselves on which the safety 
of the nation rests, and that those acts, so laudable 
when we only consider the motive of them, make a 
breach at which tyranny ,vill one day enter. 

Yet farther, he will not even understand the com
plaints that will be made against him. To insist upon 
them will appear to him to the last degree injurious: 
pride, when perhaps he is least aware of it, will enter 
the lists; what he began with calmness, he will prose
cute with warmth; and if the laws shall not have taken 



768 CRIMINAL .JUSTICE. [DOOK I. 

DE LoL~1E. every possible precaution, he may think he is acting a 

The happiest 
clispositions are 
not proof against 
the allurements 
of power. 

The powers of a 
people can only 
be effectual as 
they are brought 
into action by 
private indivi
duals. 

very honest part, while he treats, as enemies of the 
state, men whose only crime will be that of being more 
sngacious than himself, or of being in a better situation 
for judging of the results of measures. 

But it were to exalt human nature extravagantly, to 
think that this case of a prince, who never aims at 
augmenting his power, may, in any shape, be expected 
frequently to occur. Experience evinces that the hap
piest dispositions are not proof against the allurements 
of power, which has no charms but as it leads on to 
new advances; authority endures not the very idea of 
restraint; nor does it cease to struggle till it has beaten 
do,vn every boundary. 

Openly to level every barrier, and at once to assume 
the absolute master, as we said before, would be a 
fruitless attempt. But it is here to be remembered, 
that those powers of the people which are reserved as 
a check upon the sovereign, can only be effectual so far 
as they are brought into action by private individuals. 
Sometimes a citizen, by the force and perseverance of 
his complaints, opens the eyes of the nation; at other 
times, some member of the legislature proposes a law 
for the removal of some public abuse: these, therefore, 
·will be the persons against whom the prince will direct 
all his efforts*. 

And he will the more assuredly do so, as, from the error 
so usual among men in power, he will think that the 
opposition he meets with, however general, wholly 
depends on the activity of one or two leaders; and 
amidst the calculations he will make, both of the sup
posed smallness of the obstacle which offers to his view, 
and of the decisive consequence of the single blow he 
thinks necessary to strike, he will be urged on by the 

. • By the word p•·ince, I mean those who, under whatever appellation, and 
111 whatever government it may be, arc at the head of imblic affairs. 
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despair of ambition on the point of being baffled, and DE Louu:. 


by the most violent of all hatreds, that which is pre
ceded by contempt. 

In that case which I am still considering, of a really Thesovereign
• b f l b should be carefulfree nation, t e sovereign must be very care u t at that he does not 

'l't • I d k } 11 f } • attempt to rulem1 1 ary v10 ence o not ma e t ie sma est part o us by military 

plan: a breach of the social compact like this, added to power. 

the horror of the expedient, would infallibly endanger 
his whole authority. Ilut, on the other hand, if he be 
resolved to succeed, he will, in defect of other resources, 
try the utmost extent of the legal powers which the 
constitution has intrusted with him; and if the laws 
have not in a manner provided for every possible case, 
he will avail himself of the imperfect precautions 
themselves that have been taken, as a cover to his 
tyrannical proceedings; he will pursue steadily his 
particular object, while his professions breathe nothing 
but the general ,velfare, and destroy the assertors of 
the laws, under the very shelter of the forms con
trived for their security*. 

This is not all: independently of the immediate mis
chief he may do, if the legislature interpose not in 
time; the blows will reach the constitution itself; and, 
the consternation becoming general among the people, 
each individual will find himself enslaved, in a state 
which yet may exhibit all the common appearances of 
liberty. 

Not only, therefore, the safety of the individual, but Prerogative of 
. } dispensing

that of the nation itse lf.' reqmres tie utmost precau".' punishments. 

tions in the establishment of that necessary but formi
dable prerogative of dispensing punishments. The 

• If any person should charge me with calumniating human nature (for 
it is her alone I am accusing here), I would desire him to cast his eyes on 
the history of Louis XI.-of a Richelieu, and, above all, on that of England 
before the Revolution: he would see the arts and activity of government 
increase, in proportion as it gradually lost its means of oppression. 
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first to be taken, even without which it is impossible 
to avoid the dangers above suggested, is, that it never 
be left at the disposal, nor, if it be possible, exposed to 
the influence, of the man who is the depository of the 
public power. 

The next indispensable precaution is, that this power 
shall not be vested in the legislative body 2

; and this 
precaution, so necessary alike under every mode of 
government, becomes doubly so, when only a small 
part of the nation has a share in the legislative power. 

If the judicial authority were lodged in the legisla
tive l)art of the people, not only the great inconve

• t f "t th b ' · d d tnience mus ensue O I S US ecommg Ill epen en , 
but also that worst of evils, the supposition of the sole 
circumstance that can well identify this part of the 
nation with the whole, which is, a common subjection 
to the rules which they themselves prescribe. The 
legislative body, which could not, without ruin to itself, 
establish, openly and by direct laws, distinctions in 
favour of its members, would introduce them by its 
judgments: and the people, in electing representatives, 
would give themselves masters. 

The judicial power ought therefore absolutely to 
'd • b d" d d l b l dreSI e Ill a SU Or mate an epen( ant 0( y,- e
d t t • 't t' 1 t ' h - d t h" hpen an , llO Ill I S par ICU ar ac S, w·It regar O W IC 

it ought to be a sanctuary, but in its rules and its 
forms, which the legislative authority must prescribe. 
How is this body to be composed? In this respect 
farther precautions must be taken. 

In a state where the prince is absolute master, 
numerous bodies of judges are most convenient, inas
much as they restrain in a considerable degree, that 
respect of persons which is one inevitable attendant on 
that mode of government. Besides, those bodies, what

1 Vide ante, 345,347,348, 391-417, 446-451. 
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ever their outward privileges may be, being at bottom 
in a state of great weakness, have no other means of 
acquiring the respect of the people than their integrity, 
and their constancy in observing certain rules and 
forms: nay, these circumstances, united, in some degree 
overawe the sovereign himself, and discourage the 
thoughts he might entertain or making them the 
tools of his caprice*. 

But in a strictly limited monarchy, that is, where 
the prince is understood to be, and in fact is, subject 
to the laws, numerous bodies of judicature would be 
repugnant to the spirit of the constitution, which 
requires that all powers in the state should be as much 
confined as the encl of their institution can allow; not 
to add, that in the vicissitudes incident to such a state, 
they might exert a very dangerous influence. 

Besides, that awe which is naturally inspired by such 
bodies, and is so useful when it is necessary to strengtlien 
the feebleness of the laws, would not only be super
fluous in a state where the whole power of the nation 
is on their side, but would moreover have the mis
chievous tendency to introduce another sort of fear 

• The above observations are in a great measure meant to allude to the 
French parlemens, and particularly that of Paris, which formed such a con
siderable body as to be once summoned as a fourth order to the general 
estates of the kingdom. The weight of that body, increased by the circum
stance of the members holding their places for life, was in general attended 
with the advantage of placing them above being overawed by private indi
Yiduals in the administration either of civil or criminal justice; it even ren
dered them so difficult to be managed by the court, that the ministers were 
at times obliged to appoint particular judges, or commissaries, to try such 
men as they resolved to ruin. 

These, however, were only local advantages, connected with the nature 
of the French government, which was an uncontrolled monarchy, with con
siderable remains of aristocracy. But, in a free state, such a powerful body 
of men, invested with the power of deciding on the life, honour, and pro
perty of the citizens would be productive of very dangerous political conse
quences; and the more so, if such judges had, as is the case all over the 
world except here, the power of deciding upon the matter of law and the 
matter of fact. 

DELOLME, 

In a limited 
monarchy, the 
powers of the 
state should be 
confined to the 
end of their in
stitution. 
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than that which men must be taught to entertain. 
Those mighty tribunals, I am willing to suppose, would 
preserve, in all situations of affairs, that integrity which 
distinguishes them in states of a different constitution; 
they would never inquire after the influence, still less 
the political sentiments, of those whose fate they were 
called to decide: but these advantages not being 
founded in the necessity of things, and the power of 
such judges seeming to exempt them from being so 
very virtuous, men would be in danger of taking up 
the fatal opinion, that the simple exact observance of 
the laws is not the only task of prudence: the citizen 
called upon to defend, in the sphere where fortune has 
placed him, his own rights, and those of the nation 
itself, would dread the consequence of even a lawful 
conduct, and, though encouraged by the law, might 
desert himself when he came to behold its ministers. 

In the assembly of those who sit as his judg;es, the 
citizen might possibly descry no .enemies: but neither 
would he see any man whom a similarity of circum
stances might engage to take a concern in his fate: 
and their rank, especially when joined with their 
numbers, would appear to him to lift them above that 
which overawes injustice, where the law has been 
unable to secure any other check,-I mean the re
proaches of the public. 

And these his fears would be considerably heightened, 
if, by the admission of the jurisprudence received 
among certain nations, he beheld those tribunals, 
already so formidable, wrap themselves up in a mystery, 
and be made, as it were, inaccessible*. 

* An allusion is made here to the secresy with which the proceedings, in 
the administration of criminal justice, are to be carried on, according to 
the rules of the civil law, which in that respect are adopted over all Europe, 
As soon as the prisoner is committed, he is debarred of the sigl1t of every 
body, till he has gone through his several examinations. One or two judges 
are appointed to cxallline him, with a clerk to take his answers in writing: 
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Ile could not think, without dismay, of those vast 
prisons within which he is one day perhaps to be 
immured-of those proceedings, unknown to him, 
through which he is to pass-of that total seclusion 
from the society of other men-or of those long and 
secret examinations, in which, abandoned wholly to 
himself, he will have nothing but a passive defence to 
oppose to the artfully varied questions of men, whose 
intentions he shall at least mistrust; and in which his 
spirits, broken down by solitude, shall receive no sup
port, either from the counsels of his friends, or the 
looks of those who may offer up vows for his deliverance. 

The security of the individual, and the consciousness 
of that security, being then equally essential to the 
enjoyment of liberty, and necessary for the preservation 
of it, these two points must never be left out of sight, 

and he stands alone before them in some private room in the prison. The 
witnesses are to be examined apart, and he is not admitted to see them till 
their evidence is closed ; they are then confronted together before all the 
judges, to the end that the witnesses may see if the prisoner is really the 
man they meant in giving their respective evidences, and that the prisoner 
may object to such of them as he shall think proper. This done, the depo
sitions of those witnesses who are adjudged upon trial to be exceptionable, 
are set aside : the depositions of the others are to be laid before the judges, 
as well as the answers of the prisoner, who has been previously called upon 
to confirm or deny them in their presence; and a copy of the whole is 
delivered to him, that he may, with the assistance of a counsel, which is 
now granted him, prepare for his justification. The judges are, as has been 
said before, to decide both upon the matter of law and the matter of fact, 
as well as upon all incidents that may arise during the course of the pro
ceedings, such as admitting witnesses to be heard in behalf of the pri
soner, &c. 

This mode of criminal judicature may be useful as to the bare discovery 
of truth,-a point which I do not propose to discuss here ; but, at the same 
time, a prisoner is so completely delivered up into the hands of the judges, 
who even cau detain him almost at pleasure by multiplying or delaying his 
examinations, that, whenever it is adopted, men are almost as much afraid 
of being accused, as of being guilty, and especially grow very cautious how 
they interfere in public matters. We shall see presently how the trial by 
jury, peculiar to the English nation, is admirably adapted to the nature of 
a free state 

DE LoL~IE. 

Security of the 
individun.l, and 
consciousness of 
that security, 
essential to the 
enjoyment of 
liberty. 



DE LoLME, 

The judicial 
authority ought 
not to reside in 
an Independent 
body. 

The accused 
ought to be pro
vided with all 
possible means 
of defence. 

Alljud!cial 
power ,saneces
saryevil. 

774 CRIMINAL JUSTICE. [BOOK I. 

in the establishment of a judicial power; and I conceive 
that they necessarily lead to the following maxims. 

In the first place, I shall remind the reader of what 
has been laid down above, that the judicial authority 
ought never to reside in an independent body; still 
less in him who is already the trustee of the executive 
power. 

Secondly, the party accused ought to be provided 
with all possible means of defence. Above all things 
the whole proceedings ought to be public. The courts, 
and their different forms, must be such as to inspire 
respect, but never terror: and the cases ought to be so 
accurately ascertained, the limits so clearly marked, 
that neither the executive power, nor the judges, may 
ever hope to transgress them with impunity. 

In fine, since we must absolutely pay a price for the 
advantage of living in society, not only by relinquish
ing some share of our natural liberty (a surrender 
which, in a wisely framed government, a wise man will 
make without reluctance), but even also by resigning 
part of our personal security,-in a word, since all 
• d" . l . .1 th h 
JU 1cm power 1s an ev1, oug a neces~mry one, no 
care should be omitted to reduce as far as possible the 
dangers of it. 

As there is, however, a period at which the prudence 
of man must stop, at which the safety of the individual 
must be given up, and the law is to resign him to the 
judgment of a few persons, that is (to speak plainly), 
to a decision in some sense arbitrary, it is necessary 
that the law should narrow as far as possible this sphere 
of peril, and so order matters, that when the subject 
shall happen to be summoned to the decision of his 
fate by the fallible conscience of a few of his fellow... 
creatures, he may always find in them aslvocates, and 
never adversaries. 
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CHAPTER XIII. 

The Subject continued. 

AFTER having offered to the reader, in the preceding DE LoLME, 

chapter, such general considerations as I thought 
necessary, in order to convey a more just idea of the 
spirit of the criminal judicature in England, and of the 
advantages peculiar to it, I now proceed to exhibit the 
particulars. 

,vhen a person is charged with a crime, the magis- Justiceofihe 

trate, who is called in England a Justice of tlie peace, peace. 

issues a warrant to apprehend him; but this warrant 
can be no more than an order for bringing the party 
before him: he must then hear him, and take down in 
writing his answers, together with the different infor
mations. If it appears, on this examination, either 
that the crime laid to the charge of the person who is 
brought before the justice was not committed, or that 
there is no just ground to suspect him of it, he must be 
set absolutely at liberty; if· the contrary results from 
the examination, the party accused must give bail for 
his appearance to answer to the charge, unless in 
capital cases ; for then he must, for safer custody, be 
really committed to prison, in order to take his trial 
at the next sessions. 

But this precaution, of requiring the examination of ThegrandJury 

an accused person, previous to his imprisonment, is not 
the only care which the law has taken in his behalf; it 
has further ordained, that the accusation against him 
should be again discussed, before he can be exposed to 
the danger of a trial. At every session the sheriff 
appoints what is called the g1·andJitry. This assembly 
must be composed of more than twelve men, and less 
than twenty-four; and is always formed out of the most 
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considerable persons in the county. Its function is to 
examine the evidence that has been given in support 
of every charge: if twelve of those persons do not 
concur in the opinion that an accusation is well 
grounded, the party is immediately discharged; if, on 
the contrary, twelve of the grand jury find the proofs 
sufficient, the prisoner is said to be indicted, and is 
detained in order to go through the remaining process. 

On the day appointed for his trial, the prisoner is 
brought to the bar of the court, where the judge, after 
causing the bill of indictment to be read in his pre
sence, must ask him how he would be tried ; to which 
the prisoner answers, By God and my country; by 
which he is understood to claim to be tried by a jury, 
and to have all the judicial means of defence to which 
the law entitles him. The sheriff then appoints what 
is called the petit jury 1

: this must be composed of 
twelve men chosen out of the county where the crime 
was committed, and possessed of a landed income of 
ten pounds a year; their declaration finally decides on 
the truth or falsehood of the accusation. 

As the fate of the prisoner thus entirely depends on 
the men who compose this jury, justice requires that 
he should have a share in the choice of them; and 
this he has through the extensive right which the law 
has granted him, of challenging, or objecting to, such 
of them as he may think exceptionable. 

These challenges are of two kinds. One, which is 
called the challenge to the army, has for its object to 
have the whole pannel set aside; it is proposed by the 
prisoner when he thinks that the sheriff who formed 
the pannel is not indifferent in the cause; for instance, 
if he thinks he has an interest in the prosecution, that 

1 The principal statute relative to the capacities and incapacities of jurors, 
is 6 George IV. c, 50. 
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ne is related to the prosecutor, or in general to the DE Lor.ME. 

party who pretends to be injured. 
The other challenges are called, to· the polls-(in Challenge to tho 

capita): they are exceptions proposed against the polls. 

jurors, severally, and are reduced to four heads by Sir 
Edward Coke.-That which he calls propter honoris Proptcrhonoris 

respecturn, may be proposed against a lord empannelled respectum. 

on a jury; or he might challenge himself. That p1·opter Propter de

defectum takes place when a juror is legally incapable rectum. 

of serving that office, as, if he is an alien ; if he has 
not an estate sufficient to qualify him, &c. That 
propter delictmn has for its object to set aside any juror Propterdelic

convicted of such crime or misdemeanour as renders tum. 

him infamous, as felony, perjury, &c. That propter Propteratrec

qffecturn is proposed against a juror who has an interest tum. 

in the conviction of the prisoner: one, for instance, 
who has an action depending between him and the 
prisoner; one who is of kin to the prosecutor, or his 
counsel, attorney, or of the same society or corporation 
with him, &c.* 

In fine, in order to relieve even the imagination of Peremptory 

· h 1 11 1 · · d d 1 f challenge.the pnsoner, t e aw a ows nm, m epen ent y o 
the several challenges above-mentioned, to challenge 
peremptorily, that is to say, without showing any 
cause, twenty jurors successivelyt 2 

• 

,vhen at length the jury is formed, and they have 
taken their oath, the indictment is opened, and the 
prosecutor produces the proofs of his accusation. But, The witnesses 

• deliver their evl·
unlike to the rules of the civi1 1 aw, the witnesses dencelnthepre• 

sence of the pr!· 
soner. 

• When a prisoner is an alien, one half of the jurors must also be aliens; 
a jury thus formed is called a jury de medietate lingU<ll. 

t ,vhen these several challenges reduce too much the number of the 
jurors on the pannel, which is forty-eight, new ones are named on a writ of 
the judge, who are named the tales, from those words of the writ, decem or 
octo tales. 

11 6 George IV. c. 50, s. 2!J. 

VOL. II. 19 
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deliver their evidence in the presence of the prisoner: 
the latter may put questions to them; he may also 
produce witnesses on bis behalf, and have them 
examined upon oath. Lastly, he is allowed to have a 
counsel to assist him, not only in the discussion of any 
point of law which may be complicated with the fact, 
but also in the investigation of the fact itself, and who 
points out to him the questions he ought to ask, or 
even asks them for him*". 

Such arc the precautions which the law has devised 
for cases of common prosecutions ; but in those for 
high treason, and for misprision of treason, that is to 
say, for a conspiracy against the life of the king, or 
against the state, and for a concealment of itt,-accu
sations which suppose a heat of party and powerful 
accusers,-tbe law has provided for the accused party 
farther safeguards. 

First, no person can be questioned for any treason, 
except a direct attempt on the life of the king, after 
three years elapsed since the offence. 2. The accused 
party may, independently of his other legal grounds of 
challenging peremptorily, challenge thirty-five jurors. 
3. He may have two counsel to assist him through the 
whole course of the proceedings. 4. That his wit
nesses may not be kept away, the judges must grant 
him the same compulsive process to bring them in, 
which they issue to compel the evidences against him. 

• This last article, however, is not established by law, except in cases of 
treason; it is done only through custom and the indulgence of the judges. 

t The penalty of a misprision of treason is the forfeiture of all goods, 
and imprisonment for life. 

8 Under Stat. 6 & 7 William IV. c. 114, the prisoner can, after the 
close of the case for the prosecution, make full answer and defence thereto 
by counsel, or by attorney, in courts where attorneys practise as counsel;
and the accused, either when held to bail, or committed to prison, can 
demand copies of the depositions that have been exhibited against 
him. 
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5. A copy of his indictment must be delivered to him DE LoLl\lE, 

ten days at least before the trial, in presence of two 
witnesses, and at the expense of five shillings; which 
copy must contain all the facts laid to his charge, the 
names, professions, and abodes, of the jurors who are 
to be on the pannel, and of all the witnesses who are 
intended to be produced against him*. 

"\Vben, either in cases of high treason, or of inferior Dutiesorthe 

• } d b ' J 1 d judge,crimes, tie prosecutor au t e prisoner iave c ose 
their evidence, and the witnesses have answered to the 
respective questions both of the bench and of jurors, 
one of the judges makes a speech, in which he sums 
up the facts which have been advanced on both sides. 
He points out to the jury what more precisely con
stitutes the hinge of the question before them; and he 
gives them his opinion both with regard to the evi
dences that have been given, and to the point of law 
which is to guide them in their decision. This done, 
the jury withdraw into au adjoining room, where they 
must remain without eating and drinking, and without 
fire, till they have agreed unanimously among them
selves, unless the court give a permission to the con
trary. Their declaration or verdict (veredictum) must :"erdictofthe 

(unless they choose to give a special verdict) pronounce Jury. 

expressly, either that the prisoner is guilty, or that he 
is not guilty, of the fact laid to his charge. Lastly, 
the fundamental maxim of this mode of proceeding is, unanimityor 

the jury,
tbat the jury must be unanimous. 

And as the main Object of the institution of the The accused are
' J • d . JJ guarded against tna by Jury is to guard accuse persons agamst a alld~cisionsfrom 

, , h f , d . h men mvesteddec1s10ns W atsoever rom men mveste wit any per- with any per-

h • t 't • t 1 ttl d • manentofficialt Offi • 1 aut onty , l IS no 011 J a Se e prm- authority.maneu Cia 

ciple that the opinion which the judge delivers bas no 
• Stat. 7 \Villiam III. c. 3, and 7 Anne, c. 21. The latter was to be in 

force only after the death of the late Pretender. 
t "Laws," as Junius says extremely well," are intended, not to trust to 

wliat men will do, but to guard against what they may do." 

19-2 
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weight but such as the jury choose to give it; but 
their verdict must besides comprehend the whole 
matter in trial, and decide as well upon the ·fact, as 
upon the point of law that may arise out of it: in 
other words, they must pronounce both on the com
mission of a certain fact, and on the reason which 
makes such fact to be contrary to law*. 

: This is even so essential a point, -that a Lill of 
indictment must expressly be grounded upon those 
two objects. Thus an indictment for treason must 
charge, that the alleged facts were committed with a 
treasonable intent (proditorie). An indictment for 
murder must express that the fact has been committed 
with malice p1·epense, or afore-thought. An indictment 
for robbery must charge, that the things were taken 
with an intention to rob (animo furandi), &c.t 

Juries are even so uncontrollable in their verdict,

• Unless they choose to give a special verdict.-" When the jury," says 
Coke, " doubt of the law, and intend to do that which is just, they find the 
special matter; and the entry is, Et super totli mate,·ili petunt discretionem 
justiciorum."-Inst. iv. These words of Coke, we may observe, confirm, 
beyond a doubt, the power of the jury to determine on the whole matter in 
trial; a power which in all constitutional views is necessary; and the more 
so, since the prisoner cannot in England challenge the judge, as he can 
under the civil law, and for the same causes as he can a witness. 

t The principle that a jury is to decide both on the fact and the ci·imi• 
nality of it, is so well understood, that, if a verdict were so framed as only 
to have for its object the bare existence of the fact laid to the charge of the 
prisoner, no punishment could be awarded by the judge in consequence of 
it. Thus, in the prosecution of Woodfall, for printing Junius's Letter to 
the King (a supposed libel), the jury brought in the following verdict, 
guilty of printing and publishing only; the consequence of which was the 
discharge of the prisoner'. 

• The 32 George III. c. 60, after reciting that doubts had arisen 
whether on the trial of an indictment or information for the making or 
publishing any libel, where an issue or issues are joined between the king 
and the defendant or defendants, on the plea of not guilty pleaded, it be 
competent to the jury empanelled to try the same to give their verdict upon 
the whole matter in issue, enacted, that on every such trial the jury may 
give a general verdict upon the whole matter in issue ; and should not be 
required, or directed, by the court or judge, to find the defendant guilty 
merely on the proof of the publication, and of the sense ascribed to the 
same in the record. 
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so apprehensive has the constitution been lest precau
tions to restrain them in the exercise of their functions, 
however specious in the beginning, might in the issue 
be converted to the very destruction of the ends of that 
institution,-that it is a repeated principle that a juror, 
in delivering his opinion, is to have no other rule than 
his opinion itself,-that is to say, no other rule than 
the belief which results to his mind from the facts 
alleged on both sides, from their probability, from the 
credibility of the witnesses, and even from all such 
circumstances as he may have a private knowledge of'. 
Lord Chief Justice Hale expresses himself on this 
subject in the following terms :

" In this recess of the jury, they are to consider the 
evidence, to weigh the credibility of the witnesses, and 
the force and efficacy of their testimonies; wherein (as 
I have before said) they are not precisely bound by the 
rules of the civil law, viz., to have two witnesses to 
prove every fact, unless it be in cases of treason, nor 
to reject one witness because he is single, or always to 
believe t,vo witnesses, if the probability of the fact does 
upon other circumstances reasonably encoul).ter them; 
for the trial is not. here simply by witnesses, but by 
jury: nay, it may so fall out, that a jury upon their 
own knowledge may know a thing to be false, that a 
witness swore to be true, or may know a witness to be 
incompetent or incredible, though nothing be objected 
against him-and may give their verdict accordingly*." 

If the verdict pronounces not guilty, the prisoner is 
set at liberty, and cannot, on any pretence, be tried 
again for the same offence. If the verdict declares 
him guilty, then, and not till then, the judge enters 
upon his function as a judge, and pronounces the 

• History of the Common Law of England, chap. 12, sect. 11. The same 
principles and forms are observed in civil matters; only peremptory 
challenges are not allowed. lVide 6 George IV. c. 50.] 
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punishment which the law appoints*. But, even in 
this case, he is not to judge according to his own dis
cretion only; he must strictly adhere to the letter of 
the law; no constructive extension can be admitted; 
and, however criminal a fact might in itself be, it 
would pass unpunished if it were found not to be posi
tively comprehended in some one of the cases provided 
for by the law. The evil that may arise from the 
impunity of a crime,-that is, an evil which a new law 
may instantly stop,-has not by the English laws been 
considered as of magnitude sufficient to be put in 
comparison with the danger of breaking through a 
barrier on which so materially depends the safety of 
the individual t. 

To all these precautions taken by the law for the 
safety of the subject, one circumstance must be added, 
which indeed would alone justify the partiality of the 
English lawyers to their laws in preference to the civil 
law;-1 mean the absolute rejection they have made 
of torturef. ,vithout repeating here what has been 

* W11en the party accused is one of the lords temporal, he likewise enjoys 
the universal privilege of being judged by his peers; though the trial then 
differs in several respects. In the first place, as to the number of the 
jurors : all the peers are to perform the function of such, and they must be 
summoned at least twenty days beforehand. 2. '\Vhen the trial takes place 
during the session, it is said to be in the high court o.f parliament; and the 
peers officiate at once as jurors and judges : when the parliament is not 
sitting, the trial is said to be in the court of the high steward of England; 
an office, which is not usually in being, but is revived on those occasions; 
and the high steward performs the office of judge. 3. In either of these 
cases, unanimity is not required: and the majority, which must consist of 
twelve persons at least, is to decide. 

t I shall here give an instance of the scruple with which the English 
judges proceed upon occasions of this kind. Sir Ilenry Fei·rers having been 
arrested by virtue of a warrant, in which he was termed a knight, though 
he was a baronet, Nightingale, his servant, took his part, and killed the 
officer; but it was decided, that, as the wmTant" was an ill warrant, the 
killing of an officer in executing that warrant could not be murder, because 
no good warrant : wherefore he was found not guilty of the murder and 
manslaughter."-See Croke's Rep. P. Ill. p. 371. 

::: Coke ~ays (Inst. III. p. 35.), that when John Holland, duke of Exeter, 

6 Vide ante, 261. 
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said on the subject by the admirable author of the DE L0L11IE, 

treatise on Crimes and Punishments*, I shall only 
observe, that the torture, in itself so horrible an expe
dient, would, more especially in a free state, be attended 
with the most fatal consequences. It was absolutely 
necessary to preclude, by rejecting it, all attempts to 
make the pursuit of guilt an instrument of vengeance 
against the innocent. Even the convicted criminal 
must be spared, and a practice at all rates exploded, 
which might so easily be made an instrument of endless 
vexation and persecution t. 

For the farther prevention of abuses, it is an invari- Publicityofthe
trials of cri

able usage that the trial be public. The prisoner neither minais. 

makes his appearance, nor pleads, but in places where 
every body may have free entrance; and the witnesses 
when they give their evidence, the judge when he 
delivers his opinion, the jury when they give their 
verdict, are all under the public eye. Lastly, the Inflexibility of 

judge cannot change either the place, or the kind of theiaw. 

punishment ordered by the law; and a sheriff who 
should take away the life of a man in a manner dif
ferent from that which the law prescribes, would be 
prosecuted as guilty of murder+. 

and William de la Pole, duke of Suffolk, renewed under Henry VI. the 
attempts made to introduce the civil law, they exhibited the torture as a 
beginning thereof. The instrument was called the duke of Exeter's 
daughter. 

• Beccada. 
t Judge Foster relates, from Whitlocke, that the bishop of London 

having said to Felton, who had assassinated the duke of Buckingham, "If 
you will not confess, you must go to the rnck ;" the man replied, " If it must 
be so, I know not whom I may accuse in the extremity of the torture ; 
Bishop Laud, perhaps, or any lord at this board." 

"Sound sense (adds Foster) in the mouth of an enthusiast and a n1ffian.'' 
Laud having proposed the rack, the matter was shortly debated at the 

board, and it ended in a reference to the judges, who unanimously resolved 
that the rack could not be legally used. 
+And if any other person but the sheriff, oven the judge himself, were 

to cause death to be inflicted upon a man, though convicted, it would be 
deemed homicide. See Blackstone, book iv. chap. 14. 
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In a word, the constitution of England, being a free 
constitution, demanded from that circumstance alone 
(as I should already have but too often repeated, if so 
fundamental a truth could be too often urged) extra
ordinary precautions to guard against t}ie dangers 
which unavoidably attend the power of inflicting punish
ments; and it is particularly when considered in this 
light, that the trial by jury proves an admirable 
institution. 

By means of it, the judicial authority is not only 
placed out of the hands of the man who is invested 
with the executive authority-it is even out of the 
hands of the judge himself. Not only the person who 
is trusted with the public power cannot exert it, till he 
has, as it were, received the permission to that purpose, 
of those who are set apart to administer the laws; 
but these latter are also restrained in a manner exactly 
alike, and cannot make the law speak, but when, in 
their turn, they have likewise received permission. 

And those persons to ,vhom the law has thus exclu
sively delegated the prerogative of deciding that a 
punishment is to be inflicted,-those men without 
whose declaration the executive and the judicial powers 
are both thus bound down to inaction, do not form 
among themselves a permanent body, who may have 
had time to study how their power can serve to pro
mote their private views or interest: they are men 
selected at once from among the people, who perhaps 
never were before called to the exercise of such a 
function, nor foresee that they ever shall be called to 
it again. 

As the extensive right of challenging effectually 
baffies, on one hand, the secret practices of such as, in 
the face of so many discouragements, might still endea
vour to make the judicial power subservient to their 
own views, and on the other excludes all personal 



---
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resentments, the sole affection ·which remains to influ
ence the integrity of those who alone are entitled to 
put the public power into action, dming the short 
period of their authority, is, that their own fate, as 
s1:bjects, is essentially connected with that of the man 
whose doom they are going to decide. 

In fine, such is the happy natme of this institution, 
that the judicial power, a power so formidable in itself, 
which is to dispose, without finding any resistance, of 
the property, honour, and life of individuals, and 
which, whatever precautions may be taken to restrain 
it, must in a great degree remain arbitrary, may be 
said, in England, to exist,-to accomplish every in
tended purpose,-and to be in the hands of nobody*. 

In all these observations on the advantages of the 
English criminal law, I have only considered it as 
connected with the constitution, which is a free one; 
and it is in this view alone, that I have compared it 
with the jurisprudence received in other states. Yet, 
abstractedly from the weighty constitutional considera
tions which I have suggested, I think there are still 
other interesting grounds of pre-eminence on the side 
of the laws of England. 

In the first place, they do not permit that a man 
should be made to run the risk of a trial, but upon the 
declaration of twelve persons at least (the grand jU1y). 
,vhether he be in prison, or on his trial, they never 
for an instant refuse free access to those who have 
either advice or comfort to give him; they even allow 
him to summon all who may have anything to say in 
his favour. And lastly, what is of very great import
ance, the witnesses against him must delive! their 

• The consequence of this institution is, that no man in England ever 
meets the man of whom he may say, "That man has a power to decide on 
my death or life." If we could for a moment forget the advantages of 
that institution, we ought at least to admire the ingenuity of it, 
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testimony in his p1·esence; he may cross-examine them, 
and, by one unexpected question, confound a whole 
system of calumny; indulgences these, all denied by 
the laws of other countries. 

Hence, though an accused person may be exposed 
to have his fate decided by persons (tlte petty jury), 
who possess not, perhaps, all that sagacity which, in 
some delicate cases it is particularly advantageous to 
meet with in a judge, yet this inconvenience is amply 
compensated by the extensive means of defence with 
which the law, as we have seen, has provided him. If 
a juryman does not possess that expertness which is 
the result of long practice, yet neither does he bring to 
judgment that hardness of heart which is, more or 
less, also the consequence of it: and bearing about 
him the principles (let me say, the unimpaired instinct) 
of humanity, he trembles while he exercises the awful 
office to which he finds himself called, and in doubtful 
cases always decides for mercy. 

It is to be farther observed, that, in the usual course 
of things, juries pay great regard to the opinions deli
vered by the judges; that, in those cases ·where they 
are clear as to the fact, yet find themselves perplexed 
with regard to the degree of guilt connected with it, 
they leave it, as has been said before, to be ascertained 
by the discretion of the judge, by returning what is 
called a special verdict; that, whenever circumstances 
seem to alleviate the guilt of a person, against whom 
nevertheless the proof has been positive, they temper 
their verdict by recommending him to the mercy of 
the king (which seldom fails to produce at least a 
mitigation of the punishment): that, though a man 
once acquitted can never, under any pretence whatso
ever, be again brought into peril for the same offence, 
yet a new trial would be granted if he had been found 
guilty upon evidence strongly suspected of being false. 
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Lastly, what distinguishes the laws of England from DE Lourn. 


those of other countries in a very honourable manner, 
is, that aS the torture is unknown to them, SO neither 
do they know any more grievous 1mnishment than the 
simple deprivation of life. 

All these circumstances have combined to introduce 
such a mildness into· the exercise of criminal justice, 
that the trial by jury is that point of their liberty to 
which the people of England are most thoroughly and 
universally wedded; and the only complaint I have 
ever heard uttered against it, has been by men who, 
more sensible of the necessity of public order than 
alive to the feelings of humanity, think that too many 
offenders escape with impunity. 

(1.) ,vithout certain modes of investigating truth, in cases 
where its light is ever liable to be obscured by fraudulent 
practices exercised for the evasion of justice, the wisest laws 
are but vain and ineffectual: they may embellish the statute 
book, as beautiful in theory, but in other respects they are a 
deacl letter ; frequently even worse; for where offcnclers can
not be detected and punished, the laws may do mischief in 
holding out a show of protection, which, being but delusive, 
tends to induce a false and dangerous sense of security; what 
is still worse, whilst the criminal escapes, they may stamp 
the innocent with infamy, and crush them with judgments 
designed only for the guilty: and under an arbitrary constitu
tion, may be converted into a dangerous instrument in the 
hands of power for the destruction of those, whose possessions 
are tempting, or principles obnoxious. 

The English Constitution has defined, distinguished, and 
applied legal consequences to ascertained facts; but whether 
a fact be probable or improbable, true or false, admits of no 
legal definition. The principles on which the investigation 
and ascertainment of truth depend, are fixed and invariable, 
however the particular process prescribed by the different 
systems of law for the purpose of investigation may vary. 

As the power of discriminating betv,een truth and false
hood depends rather upon the exercise of an experienced 

Criminalsnot 

punished with
nndue severity. 

NOTES. 

TRIAL BY Juav. 

The wisest laws 
are vain and in .. 
effectual withont 
certain modes of 
investigating 
trnth. 

The English law 
has defined, dis
tinguished, and 
applied legal 
consequences to 
ascertained facts. 

The power of 
discriminating 
betwe<Jn truth 



NOTES, 

and falsehood 
depends upon 
an intelligent 
mind. 

Origin of 
trial by jury. 

An appeal from 
the '' Patria" to 
a select number, 
was a practice of 
great antiquity. 

Duties of juries 
temp. Henry III. 

788 TRIAL DY JURY, [Doox I. 

and intelligent mind, than upon the application of' artificial 
and technical rules: the law of England has delegated this 
important office to a jury of the country. 

The origin of the English jury is derived from the "pa
tria," or body of suitors who decided causes in the Saxon 
county courts; and as illustrative of that position, the cele
brated trial in the county court, before Odo, Bishop of Baieux, 
during the reign of , Villiam I., may be cited, where the 
verdict by the " patria" was required to be confirmed by the 
oaths of twelve selected for the purpose from the body of 
suitors. 

An appeal from the "patria" to a select number, was a prac
tice of great antiquity; thus, in the "Monumenta Danica" 
it is stated, "Erat universa ditio in certas par(l)cias sive curias 
divisa : hre statis temporibus lorisque per se qu:.cque seorsim 
suis cum armis, patente sub Dio in campis conveniebant, 
aderantque ejusdem loci viri nobiles qui velut testes judicio 
assiderent. Ibi in medium prodibant qui contra alios litem 
se habere existimabant, auditisque et cognitis partis utriusque 
actionibus defensionibusque, conventus universus in con
cilium, ibat, idque temporis spatium quod interim deliberando 
terebatur, curam vocabant. Expensis diligenter et velitatis 
in partem utramque controversiis, in consessum re<libant, 
vocatisque litigatoribus, de jure pronunciabant. Si quis stare 
judicio non vellet, ad dno4ecim constitutos sive judices sire 
arbitros et ab his ad universre ditionis conventum provocare 
ei licebat." 

In the reign of Henry III. juries exercised a mixed duty, 
partly as witnesses, partly as judges of the effect of testimony; 
in the case of a disputed deed, the witnesses were enrolled 
amongst the jury, and the trial was per patriam et per testes; 
and to so great an extent was their character then of a testi
monial nature, that it was doubted whether they were capable 
of deciding in the case of a crime secretly committed, and 
·when the " patria" could have no actual knowledge of the fact. 

It was, however, during the reign of Henry III. that im
portant changes in the functions of the jury commenced, that 
the capacity of juries to exercise a far wider and more im
portant function, in judging of the weight of testimony and 
circumstantial evidence, began to be appreciated, for about 
this time the trial by ordeal fell into disuse ; and when this 
superstitious invention, the ancient refuge of ignorance, had 
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been rejecteJ as repugnant from the more enlightened notions 
of the age, it happily became a matter of necessity to substi
tute a rational mode of inquiry by the aid of reason and expe
rience for such inefficacious and unrighteous practices. 

Evidence which satisfies the mind of the jury of the truth 
of the fact in dispute, to the entire exclusion of every reason
able doubt, constitutes full proof of the fact; absolute mathe
matical or metaphysical certainty is not essential, and in the 
course of judicial investigations would be usually unattain
able. 

Even the most direct evidence can produce nothing more 
than such a high degree of probability as amounts to moral 
certainty. From the highest degree it may decline, by an 
infinite number of gradations, until it produce in the mind 
nothing more than a mere preponderance of assent in favour 
of the particular fact. 

The distinction between full proof and mere preponderance 
of evidence, is in its ~pplication very important. In all 
criminal cases whatsoever, it is essential to a verdict of con
demnation that the guilt of the accused should be fully 
proved; neither a mere preponderance of evidence, nor any 
weight of preponderant evidence, is sufficient for the purpose, 
unless it generate full belief of the fact, to the exclusion of all 
reasonable doubt. 

But in many cases of a civil nature, where the right is 
dubious, and the claims of the contesting parties are supported 
by evidence nearly equipoised, a mere preponderance of evi
dence on either side may be sufficient to turn the scale. This 
happens, as it seems, in all cases where no presumption of 
law, or primd faoie right, operates in favour of either party; 
as, for example, where the question between the owners of 
contiguous estates is, whether a particular tree near the 
boundary grows on the land of one or the other. But even 
where the contest is as to civil rights only, a mere prepon
derance of evidence, such as would induce a jury to incline to 
the one side rather than the other, is frequently insufficient. 
It would be so in all cases where it fell short of fully dis
proving a legal right once admitted or established, or of rebut
ting a presumption of law. 
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NOTES, actual knowledge : or, secondly, it is indirect ; and indirect 

Artificial 
evidence. 

Legal 
presumptions. 

Conventional 
evidence. 

Natural 
evidence. 

Allegations upon 
the record. 

The court can 
only adjudge 
upon such facts 
as have been 
found by a jury. 

evidence is either artificial or natural. 
Artificial, where the law, by arbitrary appointment, an

nexes to particular evidence a force or efficacy beyond that 
which naturally belongs to it; as in the case of records, which 
for the sake of public convenience are usually made final and 
conclusive evidence of the facts recorded. So in all instances 
of legal presumptions, whether they be absolute or conclusive, 
like the prmsumptiones f1l1'is et de jure of the Roman law; or, 
as the pra'sumptiones juris, be operative only until they be 
rebutted by proof to the contrary :-or such artificial evidence 
may be of a conventional nature, as where parties by deed or 
other written agreement, constitute the particular instrument 
to be the appropriate expositor of their intentions, and the 
legal memorial of the facts which it contains. In these, and 
some other instances, the law prescribes the extent to which 
the evidence shall operate : and in these and all other 
cases, where a rule of law intervenes, a jury is bound by 
that rule of law, even though it be in opposition to their 
own conclusion as to the truth of the fact drawn from all the 
circumstances. 

Secondly, the evidence is purely natural, where the jury 
decide according to the natural weight and effect of circum
stances, either by the aid of experience, where former expe
rience supplies such natural presumptions, or by the aid of 
reason exercised upon the circumstances, or by the joint and 
united aid of experience and reason. 

The allegations upon the record are nothing InOi'e than an 
amplified specification of facts and circumstances which, in 
point of law, are essential to support the charge or claim. 

In order to subst:1ntiate eyery charge or claim as alleged 
on the record, it is essential that the jury should find some 
predicament or state of facts falling within the description 
contained in each essential allegation, and that the court 
should adjudge such special modes or facts to be sufficient in 
law to sustain those allegations. This must be done in one or 
other of two ways : either the court must inform the jury 
hypothetically, that the facts which the evidence tends to 
prove will, if proved, satisfy the allegations, being but parti
cular modes which fall within the essentials enumerated in 
the general definition, or the jury must find those predi
eaments or JUOdes, specially, and then the court can afterwards 



CH, XIII.] TRIAL BY JURY. 7Dl 

apply the law, and pronounce whether the facts proved, be or 
be not such, as to satisfy the general and defined essentials to 
the charge or claim. 

Juries are Lound by the rules and presumptions of law, as 
far as they apply: they are to confine themselves strictly to 
the matters put in issue by the pleadings; they are bound by 
the admissions of the parties upon record ; and although they 
are not bound by estoppels, as the parties might have been, 
had the matter of estoppel been pleaded, yet they are usually 
bound by legal estoppels which could not ham been pleaded, 
and also by all such matters in the nature of estoppels as in 
point of law conclude the parties. They are bound to give 
the proper legal effect to all instruments established by com
petent evidence, and to notice all matters which are noticed 
by the court, they are to be governed by the order of proof 
which the law prescribes, and their verdict must be foundecl 
on the evidence adduced in the cause. 

A juror cannot giYe a verdict founded on his own private 
knowledge 1, for it could not be known whether the verdict 
was according to or against the evidence : it is very possible 
that the private grounds of belief might not amount to legal 
evidence. 

And if such evidence were to be privately given by one 
juror to the rest, it would want the sanction of an oath, and 
the juror would not be subject to cross-examination. If, 
therefore, a juror know any fact material to the issue, he ought 
to be sworn as a witness, and is liable to be cross-examined; 
and if he privately state such facts, it will be a ground of 
motion for a new trial. 

It sometimes happens that evidence which is admitted for 
one purpose may be no evidence for another purpose, and in 
such cases a jury is bound to apply the evidence so far only 
as it is legally applicable. Thus, if A. and B. be tried at the 
same time, a confession made by the one, but which criminates 
the other, ought not to operate with the jury against the 
latter. 

In order to enable the court to apply the law to the facts, 
the jury must find, not merely evidence or circumstances which 
tend to prove or disprove facts falling within the particulars 
which are essential to support the charge or claim, but must 

1 Comm. 375 ; And. 321, cited 1 Starkie, 477. 
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either find particular modes included within the description, 
or such facts as negative one or more of the circumstances 
essential to the charge or claim. Thus, if, in the case of 
larceny, the jury were to find specially, that the prisoner took 
the goods described in the house of A. B. with the intention 
of stealing them, remoi:ed them for the space of one hundred 
yards; and that A. B., the alleged owner, had a special pro
perty in them as a bailee to carry the goods ; then, as the 
finding would embrace facts which were special modes, falling 
"'ithin each of the descriptive allegations essential to the 
offence, the court would be enabled afterwards to apply the 
law by pronouncing the prisoner to be guilty. So if, on the 
other hand, the jury were in such case to find, inter alia, that 
a bale of goods was taken by the prisoner and removed, but 
that it still remained connected with the shop from which it 
was taken by a rope or chain, such a finding would negative 
every mode or species of asportation, and the court would 
pronounce accordingly•. 

But if the jury were in such case to find me1·e evidences, 
however cogent in its nature, of any of the essential facts, 
the court could not draw the conclusion. Thus if they were 
to find, that immediately after the goods were missed the 
prisoner was seized with the goods in his possession, and that 
he confessed that he. was guilty, this might be abundant 
evidence to prove his guilt, but would be mere evidence•, and 
the court could pronounce no judgment ;-and where a general 
verdict is given, the same process occurs at the trial; the jury 
decide what facts are proved, and receiving and applying the 
law, expounded by the court, as the court would have applied 
it had the jury found the facts simply, pronounce a general 
verdict invoking both law and fact. 

The distinction between questions of fact and conclusions of 
law is, that a question or inference of fact is one which the 
jury can find upon. the evidence by virtue of their own know
ledge and experience, without any legal aid derived from the 
court; and an inference or conclusion of law, is one which 
the court can draw from the mere circumstances of the case as 
ascertained by a jury, independently of any general inference 
or conclusion drawn by the jury. 

2 n. v. Phillips, East's P. C. 662. 

8 Hubbard v. Johnston, 3 Taunt. 309. Thompson v. Gile~, 2 D. & C. 422. 

4 Ha1'Wood V, Goodright, Cowp. 87, 




CH, XIII.] TRIAL BY JURY, 793 

No human sagacity can, in framing laws, provide specifi
cally for the almost infinite variety of cases which occur in 
practice; and therefore all that can be done in many instances 
is to define, not by an enumeration of facts, which, in cases 
depending on a great variety of minute allll varying circum
stances, would be impracticable, but by means of some general 
result or inference from them. 

Thus, the law cannot prescribe in general what shall be a 
reasonable time, by any defined combinations of facts 4

• So 
much does the question depend upon the situation of the 
parties and the minute ancl peculiar circumstances incident to 
each case. If a man has a right, by contract or otherwise, to 
cut and take crops from the laml of another, the law, it is 
obvious, can lay down no rule as to the precise time when 
they shall be cut and removed; all that can be done is to 
direct or imply that this shall be done in a reasonable and 
convenient time; and this must obviously depend on the state 
of the weather, and other circumstances which cannot, from 
their nature, form the basis of any legal rule or definition 7• 

General terms, such as "reasonable time," "probable cause," 
and others of a similar nature, being technical and legal expres
sions in the abstract, involve matter of law as well as matter 
of fact; for in the application of all legal expressions, it is a 
question of legal judgment and discretion to pronounce_ whether 
the facts as found by a jury do or do not satisfy that legal 
expression or allegation 8, It is therefore in all cases for the 
court to pronounce whether the facts show that the time was 
reasonable, or the cause was probable in point of law; just as 
it is for the court to decide whether the facts found show an 
alleged asportation or conversion, or bankruptcy, in point of 
law 9 

• 

The test of deciding whether such a general inference as to 
reasonable time, probable cause, &c. be one of law or of fact, 
is this: if the court, in the particular case, can draw the con
clusion, by the application of any legal rules or principles, the 

8 Vide diet. Abbott, C: J., Smith v. Doe d. Lord Jersey, 2 B. & B. 592, 
1 Eaton v. Southby, Willes, 131. Bell v. Wardell, ,vmes, 202. Ilobart v. 

Hammond, Cro. J. 204. 
6 Dodsworth v. Anderson, cited 1 Stark. 453. Hearle q.t. v. Boulter, Say. 

11; llac. Ab. tit. Stat. H. ; Stat. 4 & 5 William III. c. 3, s. 10; 2 Stark. 
tit. '' Trespass," 802; Co. Litt, 56, b.; 2 Stark. 541, Stodden v. Jlarvey, 
Cro.-J. 204. Doe v. Smith, 2 T. R. 436; I B. & P. 388. Ilurst v. Roy, E.z. 
Ass. Co. 5 M. & C. 47 ; 2 Stark. tit. "Sheriff," 745, 

9 Fo;t. 25G. 
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conclusion is a legal one 10 
: for the rules and principles of law 

must prevail against the opinion of a jury. But if, on the 
pther han<l, the circumstances be so p.umcrous an<l complicated 
as to exclude the application of any general principle, or 
<lcfinite rule of law, the further inference is necessarily one of 
mere fact, to be p.iacle by the jury, In other words, the rules 
of ordinary practice and convenience become the legal measure 
and stii,ndard of rigln. 

Thus i1l the case of a bill of exchange, where the law requires 
notice of dishonour to be given within a reasonable time ; if 
it appear on the facts proved in evidence, that the case is one 
falling within a rule by which the law itself prescribes and 
defines what shall be considered to be reasonable time, the 
question is a mere question of law, for the law itself from the 
mere res gestce makes the inference that the time was reason
able time 11. The duty of the jury in such a case is obviously 
confined to the finding and ascertaining of thei simple facts and 
i·es gestce; any inference of theirs upon the subject, that the 
time was or was not reasonable, would be either simply 
nugatory, or both nugatory and illegal. 

,vhere, op. the other hand, the law is silent, and does not by 
the operation of any principle or established rule decide upon 
the legal quality of the simple facts, or res gestw, it is for the 
jury to draw the general inference of reasonable or unreason
able, or of probable or improbable, in point of fact 12 In such• 

cases the legal co:qclusion follows the inference in fact; in other 
words, the question as to reasonable time, probable cause, &c. 
is one of fact, ancl the time is i·easonable or unreasonable, or 
the cause probable or improb:i,ble in point of law, according to 
the finding of the jury in point of fact. 

The inference of fraud is also in some cases a mere question of 
law arising upon the fl\cts, iq. others it is a mere watter of fact 13 

• 

Where a trader alienes the ·whole of his effects, he is guilty of 
fraud against his creditors, and commits an act of ban:\uuptcy; 

1 ° Co. Litt. 56, b., 59, b.; 4 Co. 27, b. 1-Iobart v. 1-Iammond, Cro. J. 204. 
Stodden v. Ilarvey, Cro. Eliz. 583. Bell v. Wardell, Willes, 202; Ld. 
Raym. 241. Wright v. Court, 4 B. & C. 596. 

11 Williams v. Smith, 2 B. & A. 496. TV1·ight v. Shawcross, ib. 501. 
Tindal v. Brown, l T. R. 167, Smith v. Doe d. Lord Jersey, 2 13. & B. 592. 

12 Fryv. Hill, 7 Taunt. 397; 2 Stark. 158. Doev. Sandham, IT. R. 705. 
Facey v. Hurdam, 3 B. & C. 213. Pitt v. Adams, 4 B. & A. 206. 

13 Fo:11croft v. Devonshire, 2 Burr. 931, 937, Doe v. Manning, 9 East, 59, 
Pease v. N ayler, 5 T. R. 80; 2 Stark. tit. '' Settlement," 728, "Bills of 
Exchange," 140. Grew v. Bevan, 3 Stark. C. 134. 
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and the court will infer fraud from the facts, without the aid 
of a jury 14. So under the statute of Elizabeth, where a transfer 
is made of chattels without delivery of the possession 15 But• 

if a creditor, knowing that his debtor was going to break, were, 
before any direct act of bankruptcy, to procure payment by 
threats, the law would pronounce that this was not fraudulent 1•. 

Or the question may be one of fact for the jury. As whero 
it depends not on the mere act done, but upon the particular 
intention with which it was <lone 11• As where a trader 
conveys part of his property 1°, or a debtor assigns his property, 
to defraud creditors 19 So it is a question of fact, whether • 

fraud has been practised in procuring a blind man to execute 
a will2°. 

The inference as to malice and intention, also, may be one 
either of mere law, as in cases of homicide, where the law 
frequently infers malicious intention from the facts, in<lepen
dently of any conclusion drawn by the jury 21 

; or of mere fact, 
as in all cases where some malicious intention in particular is 
essential to the offence •11 

; or where the nature of an act 
depends on the particular intention of the parties 23 

• The 
question whether a party had knowledge of a particular fact, 
is usually a question of fact, to be left to the jury... 

The question whether a sheriff, attorney, or agent, has been 
guilty of negligence, is usually one of fact for the decision of 
the jury 2

\ 

And in questions of property, reputed ownership is a question 
of fact rather than of law 2•. 

14 Newton v. Chantler, 7 East, 145. Linton v. Bartlett, 3 ,vils. 47, Wilson 
v, Day, 2 Burr. 827. Estwick v. Cai/laud, 5 T. R. 420; 2 Stark. 358. 

15 Edwards v. Harben, 2 T. R. 5871 Bamford v. Baron, ib. in Not. Reid 
v. Blades, 5 Taunt. 212. 

w Diet. Lord l\Iansfield, 2 BmT, 938. 
11 2 Stark. tit. " Intention,'' 416. 
18 Newton v. Chantler, 7 :i,:ast, 145; l! Stark. l54. 
19 202 Stark. 358. Longchamp v. Fish, 2 N. R. 418. 
21 2 Stark. tit. " Libel," 452 ; " Malicious Prosecution," 489; " Mali

cious Arrest," 497; " l\Iurder,'' 513, 
" 

1 2 Stark. tit. "Intention," 417; tit." Malice," ib. 487; "Malicious 
Injuries,'' ib. 500; '' Libel," ib. 4GI. 

"" Power v. Smith, 5 Il. & A. 550; Diet. Gould, J., I U, D. 3l2, Good• 
right v. Corde?·, 6 T. R. 319. 

24 Ilarratt v. Wise, 9 B. & C. 712. Leggatt v. Reed, I Carr. C. 16. Bentley 
v. Griffin, 5 Taunt. 35G. Doe v. Wilson, 11 East, 5G; 2 Stark. 243. R. v. 
Phillips, East's P. C. GG2; 2 Stark. tit. " Larceny," 442. 

25 2 Stark. tit. '' NPgligence," 52G. 
26 Walker v. Burnell, Doug. 317. Horn v. Baker, 9 East, 241; 2 Stark. 

180, et seq. 
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It also belongs to the court to deciJe all collateral matters 
arising in the course of a trial. Thus, it is for the coul't in 
all cases to determine upon the competency of witnesses, and 
the admissibility of particular evidence with reference to the 
facts in issue, or to the allegations on the reconl, even although , 
the admissibility of •tlrn evidence should depend upon matter 
of fact;-and it is a question for the court, whether a decla
ration made by one iii articulo mortis be aJmissible under the 
circumstances of the case 27• It is also the l)rovince of the 
court to decide all matters which depend on an inspection of 
the reconP". And the court will, ex ojficio, exclude illegal 
evidence, without regard to the compact of coum,el 29 

• 

The construction of a written document is matter of pure 
law, as it seems, in all cases where the meaning and intention 
of the framers is by law to be collected from the document 
itself,-as in the instances of judicial records, deeds, &c.; but 
'where the meaning is to be judged of by the aid of extrinsic 
circumstances, the construction is usually a question of fact 
for the jury. Thus, in the case of libel, the meaning of the 
write~, and the truth of the inuendos, are questions of fact. 
So in a prosecution for sending a threatening letter, the ques
tion whether it contains a threat, if doubtful, is to be decided 
by the jury 9°. The construction of all deeds and other express 
contracts, is matter of law for the decision of the court 8 

1
• 

And where the agreement is not contained in any formal 
instrument, but is collected from letters which have passed 
between the parties, their construction, where their terms are 
plain and unambiguous, is also for th@ consideration of the 
court; but where they are written in so dubious and uncertain 
a manner as to be capable of different constructions, and can 
be explained by other circumstances, it is for the jury to 
decide on the whole of the evidence 9'. And it seems that, in 
general, where the evidence of a contract is matter of infer
ence from circumstances, it is a matter of fact for the jury95

• 

It is the peculiar province of the jury to draw the proper 
conclusion in fact, from mere circumstantial evidence of the 
fact, and to deduce the proper inference in all cases of indirect 
evidence, except in those instances where the law makes 

511 28R. v. Hucks, J Stal'k. C. 522. Ibid. 

29 Shaw v. Roberts, 2 Sta:rk. C. 453, 11oilgsoll v. GlO'Ver, 6 East, 321. 

30 Girdwood's case, Leach, C. C. L. 169. · 

81 Per Lord Mansfield, Maolieath v, Jlalli'mand, l T. R. 180. . 

82 Stammers v. Dixvn, 1 East, 200, 83 1 Starkie, 463. 
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particular facts the foundation of a legal presumption ; and 
even in such instances, where the legal presumption is not 
conclusive, it is still for the jury to decide on the evidence, 
whether the legal prima facie presumption or intendment is 
repelled by contrary evidence. 

A party who admits the facts which the adverse evidence 
tends to pro,·e, but desires to withdraw the application of the 
law to those facts from the jury, and to submit them for that 
purpose to the court above, is at liberty to do so by his 
demurrer to the evidence••. But his demurrer cannot be 
allowed, unless he admit the truth of the facts which the 
evidence of his adversary, though it be but presumptive or 
circurnst:mtial, tends to prove". For though he has a right 
to submit the legal effect of the facts to the judgment of the 
court, yet, as the jury are the proper judges of matters of 
fact, the evidence must either be submitted to the jury, or the 
facts themselves must be admitted••. 

And if in the case of an information, or any other suit, 
evidence be given for the king, the king's counsel cannot be 
compelled to join in a demurrer to the evidence, but in such 
a case, the court will direct the jury to find the special 
matter"7• 

Tendering bills of exceptions, demurring to the evidence, 
, , } b , , • 1 • or proceedmg agamst t ie jury y wnt of attamt, 1as m a 

great measure been superseded by the more modern 38 practice 
of moving the court for a new trial; in the granting or 
refusing of which, the courts exercise a discretionary power 
according to the exigency of the case, upon principles of sub
stantial justice or equity" 9

.• 

The two principal grounds upon which new trials are 
granted, are,-first, some misdirection or misruling on the part 
of the judge; or, secondly, error or misconduct•0 on the part of 
the jury 41. 

34 l Starkie, 467, 
35 Gibson v. Hunter, 2 II. B. 187, Wright v. Pindar, Alleyn, 18. Cocks

edge v. Fanshaw, Doug. 119. 
06 lb. and Baker's case, 5 Co. 104. B. N. P. 314. Vere v. Lewis, 3 T. R. 

182. 	 C01·t v. Birkbeck, Doug. 218, 

"1 Baker's case, 5 Co. 104. ll. N. P. 313. 

88 Bright v. Eynon, l Burr. 390. Stevens v. Aldridge, 5 Price, 3D2. 

89 Ibid. 

•a R. v. Burdett, 4 B. & A. 167, Goslil1 v. Wilcock, 2 ,vils. 302, Smith 

v, Page, 2 Salk. 644. 
" Jacksm v. Duchaire, 3 T. R. 553. R. v. Bui·dett, l Ld. Raym, 148, 

Lady Joy's case, cited ib.; Bro. Ve~·d, pl. 19. 
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First, a new trial will be granted where the judge has mis
directed the jury upon a matter of law; as where he states to 
the jury that the evidence does not prove an alleged custom, 
where the testimony of the witnesses, if believed, does prove 
the custom 42 So if the judge reject evidence which ought• 

to have been admitted, or admit that which ought to have 
been rejected'". 

But the court will not grant a new trial on the ground of 
the reception of improper evidence, where there is sufficient 
evidence without it to warrant the verdict". Neither will a 
new trial be granted on the ground of the rejection of a wit
ness as incompetent, who was really competent, where the fact 
which he was called to prove, was established by another 
witness, and was ·not disputed, and the verdict was founded 
on a collateral point, on which the defence was rested 0 ; or 
upon an objection that was not taken at the time. 

The courts do not interfere for the purpose of granting new 
trials, but in order to remedy some manifest abuse, or to 
correct some manifest error in law or fact. ,vhere there is a 
contrariety of evidence, the court will not grant a new trial, 
unless it clearly appear that the jury have drawn an erroneous 
conclusion, even although there are circumstances in the case 
pregnant with suspicion, and which lead to a contrary con-. 
clusion, or although the verdict be contrary to the opinion and 
direction of the judge who tried the cause••. 

Neither will the courts grant a new trial where the plaintiff 
is in conscience entitled to recover, although he has obtained 
a verdict upon a presumption contrary io evidence 47, or upon 
a point of law not reserved on the trial 48 It is also a matter • 

of discretion with the court, in all cases> whether they will 
grant a new trial for excessive damages••. ,vhere a plaintiff 

•• How v. Strode, 2 \Vils. 269; 2 Salk. 649; 7 l\Iod. 64. Jarrett v. 
Leonard, 2 M. & S. 265. 

43 Thomkins v. llill, 7 l\Iod. 64. 
44 Nathan v. Buckland, 2 1\loore, 153. Ilorford v. Wilson, 1 Taunt. 12. 

R. v. Ball, Russ. & Ry. C. C. L. 132. Tinkler's case, ib, in not. 1 East, 
P. C. 354. R. v. Treble, Russ. & Ry. C. C. L. 166. 

45 Edwards v. Evans, 3 East, 451. 
46 Carstairs v. Stein, 4 l\I. & S. 192. 
•1 Wilkinson v. Payne, 4 T. R. 468. 

48 Cox v. Kitchen, 1 D. & P. 338. 

•• Ducker v. Wood, 1 T. R. 277. Jones v. Sparrow, 5 T. R. 257. Gold· 


smith v. Lord Sefton, 3 Anst. 808, Hewlett v. Crutchley, 5 Taunt. 277. 
Duberly. v. Gunning, 4 T., R. 651, Chambers v. Caulfield, 6 T, R. 244, 
Bennett v. Allcott, 2 T. R. 166, Pleydelt v. Lord Dorchester, 1 T, R. 529, 
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is entitled to recover for part of his demand, and is also entitled 
to recover the residue, but in a different form of action, the 
court will not reduce the damages, a verdict having been 
obtained for the whole demand 50

• 

l\Ir. Starkie has justly observed 51 
, that this celebrated 

institution is not more strongly recommended by its intrinsic 
excellence as a mode of attaining to the truth, than by con
siderations of extrinsic policy. 

Secret :ind complicated Uansactiohs; such as are usually 
the subject of legal investigation, are too various in their cir
cumstances to admit of decision by any systematic and formal 
rules; the only sure guide to truth, whether the object be to 
explore the mysteries of nature, or unravel the hidden trans
actions of mankind, is reason aided by experience. 

It is obvious that the experience which would. best enable 
those whose dttty it is to decide on matters of fact, arisit1g out 
of the concerns and deali1igs of society, to discharge that duty, 
must be that which results, and which can only result, from 
an intimate intercourse with society, and an actual knowledge 
of the habits and dealings of mankind : and that the reasoning 
faculties best adapted to apply such irnowiecige and experience 
to the best advantage irt the investigation of a doubtfui state 
of facts, are the natural powers of strong and vigorous minds, 
unincumbered and unfettered by the technical and artificial 
rules by which permanent tribunals would be apt to regulate 
their decisions. 

Nor is the trial by jury less recommended by considerations 
of extrinsic policy. It constitutes the strongest security to 
the liberties of the people that human sagacity can devise; 
for, in effect, it confides the keeping and guardianship of their 
liberties to those whose interest it is to preserve them invio
lable; and any temptation to misapply so great an authority 
for unworthy purposes, which might sway a permanent tri
bunal, can have no influence when entrusted to the mass of 
the people, to be exercised by particular individuals but occa
sionally. 

50 Jlfayfiefd v. Wadsly, 3 B, & C. 357, 
" 1 1 Vol, 6. 

NOTES. 

.Advantages re
sulting from the 
institution of 
juries. 

The only sure 
guide to truth Is 
reason, aided by 
experience. 

Trial by jury 
constitutes the 
strongest 
security to the 
liberties of the 
people. 



800 LAWS RELATIVE TO IMPRISONMENT, {BooK I. 
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.. CHAPTER XIV. 

The Subject concluded. Lau:s relative to Imprisonment. 

BuT what completes that sense of independence which 
the laws of England procure to every individual (a 
sense which is the noblest advantage attending liberty), 
is the greatness of their precautions upon the delicate 
point of imprisonment. 

In the first place, by allowing, in most cases, en
largement upon bail, and by prescribing, on that 
article, express rules for the judges to follow, they 
have removed all pretexts, which circumstances might 
afford, for depriving a man of his liberty. 

But it is against the executive power that the legis
lature has, above all, directed its efforts: nor has it 
been but by slow degrees that it has been successful 
in wresting from it a branch of power which enabled it 
to deprive the people of their leaders, as well as to 
intimidate those who might be tempted to assume the 
function; and which, having thus -all the efficacy of 
more odious means without the dangers of them, was 
perhaps the most formidable weapon with which it 
might attack public liberty. 

The methods originally pointed out by the laws of 
England for the enlargement of a person unjustly im
prisoned, were the writs of mainprize, de odio et atia, 
and de homine reple.<Jiando. Those writs, which could 
not be denied, were an order to the sheriff of the 
county in which a person was confined, to inquire into 
the causes of his confinement; and, according ~o the 
circumstances of his case, either to discharge him com
pletely, or upon bail. 
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But the most useful method, and which even, by NOTES. 

being most general and certain, has tacitly abolished The writ of 
habeas corpus, 

all the others, is the writ of habeas corpus, so called, 
because it begins with the words liabeas corpus ad sub
jiciendum'. This writ being a writ of high preroga
tive, must issue from the Court of King's Bench: its 
effects extend equally to every county; and the king 
by it requires, or is understood to require, the person 
who holds one of his subjects in custody, to carry him 
before the judge, with the date of the confinement, 
and the cause of it, in order to discharge him, or con
tinue to detain him, according as the judge shall 
decree. 

But this writ, which might be a resource in cases of its e:u-Jyhistory. 

violent imprisonment effected by individuals, or granted 
at their request, was but a feeble one, or rather was 
no resource at all against the prerogative of the prince, 
especially under the sway of the Tudors, and in the 
beginning of that of the Stuarts. And even in the 
first years of Charles I., the judges of the King's 
Bench, who, in consequence of the spirit of the times, 
and of their holding their places durante bene placito, 
were constantly devoted to the court, declared, " that 
they could not, upon a habeas corpus, either bail or 
deliver a prisoner, though committed without any 
cause assigned, in case he was committed by the 
special command of the king, or by the lords of the 
privy council." 

Those principles, and the mode of procedure which The Petition of 
Right.

resulted from them, drew the attention of parliament; 
and in the bill called the Petition of Right', passed 
in the third year of the reign of Charles I., it was 
enacted, that no person should be kept in custody, in 
consequence of such imprisonments. 

1 Vide ante, 454, 455, » lbid, 377, 
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But the judges knew how to evade the intention of 
this act: they indeed did not refuse to discharge a man 
imprisoned without a cause; but they used so much 
delay in the E;,xamination of the causes, that they 
obtained the full effect of an open denial of justice. 

The legislature again interposed, and in the act 
passed in the sixteenth year of the reign of Charles I.; 
the same in which the Star-chamber "'as suppressed', 
it was enacted, that " if any 1Jerson be committed by 
the king himself in person, or by his privy council, or 
by any of the meinbers thereof, he shall have granted 
unto him, without delay upon any pretence v,hatso
ever, a writ of habeas corpus; and that the judge shall 
thereupon, within three court-days after the return is 
made, examine and determine the legality of such im
prisonment." 

This act seemed to preclude every possibility of 
future evasion: yet it Was evaded still; and, by the 
connivance of the judges, the person who detained the 
prisoner couldi without danger, wait for a second, and 
a third writ, called an alias and a pluries, before he 
produced hin1. 

All these different artifices gave at length birth to the 
famous act of Ifabeas Corpus (passed in the thirty-first 
year of the reign of Charles II.), which is considered in 
England as a second Great Charter, and has extin
guished all th~ sources of oppression*·. 

The principal articles of this act are,
1. To fix the different terms allowed for bringing a 

prisoner: those terms are proportioned to the distance; 
and none can in any case exceed twenty days. 

2. That the officer and keeper neglecting to make 

• The real title of this is, "An Act for better securing the Liberty of 
the Subject, and for Prevention of Imprisonment beyond the Seas," 

8 Vide ante, 393, 394, ' Ibid, 454, 455, 
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due returns, or not delivering to the prisoner, or his 
agent, within six hours after demand, a copy of the 
"·arrant of commitment, or shifting the custody of the 
prisoner from one to another, without sufficient reason 
or authority (specified in the act) shall for the first 
offence forfeit one hundred pounds, and for the second 
two hundred, to the party aggrieved, and be disabled 
to hold his office. 

3. NO person, once delivered by liabeas corpus, shall 
be committed for the same offence, on penalty of five 
hundred pounds. 

4. Every person committed for treason or felon)', 
shall, if he require it, in the first week of the next 
term, or the first day of the next session, be indicte<.1 
in that term or session, or else admitted to bail, unless 
it should be proved upon oath, that the king's wit
nesses cannot be produced at that time: and if not 
indicted and tried in the second term or session, he 
shall be discharged of his imprisonment for such im
puted offence. 

5. _Any of the twelve judges 5, or the lord chancellor, 
who shall deny a writ of habeas cmpus, on sight of the 
warrant, or on oath that the same is refused, shall 
forfeit severally to the party aggrieved five hundred 
pounds. 

6. No inhabitant of England (except persons con
tracting, or convicts praying to be transporte d) slia11 be 
sent prisoner to Scotland, Ireland, Jersey, Guernsey, 
or any place beyond the seas, within or without the 
king's dominions,-on pain, that the party committing, 
his advisers, aiders, and assistants, shall forfeit to the 
party aggrieved a sum not less than five hundred 
pounds, to be recovered with treble costs, shall be dis
abled to bear any office of trust or profit-shall incur 

DE LouIE. 
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5 Vide ante, Note (1.) 595. 
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DE LoLJ\lE, 	 the penalties of a pr(l!munire*, and be incapable of the 
king's pardon. 

* The statutes of pra,munire, thus called from the writ for their execution, 
which begins with the words pra,munire (for pra,moneri) facias, were origi. 
nally designed to oppose the usurpations of the popes. The first was passed 
under the reign of Edward I., and was followed by several others, which, 
even before the Reformation, established such effectual provisions as to 
draw upon one of them the epithet of execrabile statutum. The offences 
11gainst which those statutes '\\'ere framed were likewise distinguished by the 
appellation of pra:munire; and under that word were included all attempts 
to increase the power of the pope at the expense of the royal authority. 
The punishment decreed for such cases, was also called a pra,munire; it 
has since been extended to several other kinds of offence, and amounts to 
imprisonment at the king's pleasure, or for life, and forfeiture of all goods 
and rents of lands", 

8 This kind of prosecution is now obsolete. 
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BOOK II. 

A VIEW OF THE ADVANTAGES OF THE ENGLISH GOVERN
i\rENT, AND OF THE RIGHTS AND LIBERTIES OF TIIL~ 
PEOPLE; AND A CONFIRMATION, BY REFERENCE TO 
FACTS, OF THE PRINCIPLES STATED I~ THE WORK. 

CHAPTER I. 

Some Advantages peculiar to the English Constitution. I. The 
Unity of the Executiie Power. 

,vE have seen in former chapters the resources allotted 
to the different parts of the English government for 
balancing each other, and how their reciprocal actions 
and re-actions produce the freedom of the constitution, 
which is no more than an equilibrium between the 
ruling powers of the state. I now propose to show 
that the particular nature and functions of these same 
constituent parts of the government, which give it so 
different an appearance from that of other free states, 
are moreover attended ,vith peculiar and very great 
advantages, which have not hitherto been sufficiently 
observed. 

The first peculiarity of the English government, as 
a free government, is its having a king,-its having 
thrown into one place the whole mass, jf I may use 
the expression, of the executive power, and having 
invariably and for ever fixed it there. By this very 
circumstance also has the depositum of it been rendered 
sacred and inexpugnable ;-by making one great, very 
great man in the state, has an effectual check been put 
to the pretensions of those who otherwise would strive 
to become such; and disorders have been prevented, 
which, in all republics, ever brought on the ruin of 

DE LOLllt', 
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DE LoLJIE, liberty, and, before it was lost, obstructed the enjoy
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ment of it. 
If we cast our eyes on all the states that ever were 

free, we shall see that the people ever turning their 
jealousy, as it was natural, against the executive power, 
but never thinking of the means of limiting it, so 
happily prevalent in England*, never employed any 
other expedients besides the obvious one of trusting 
that power to magistrates whom they appointed an
nually; which was, in great measure, the same as 
keeping the management of it to themselves: whence 
it resulted, that the people, who, whatever may be the 
frame of the government, always possess, after all, the 
reality of power, thus uniting in themselves with this 
Teality of power the actual exercise of it, in form as 
well as in fact, constituted the whole state. In order, 
therefore, legally to disturb the whole state, nothing 
more was rnquisite than to put in motion a certain 
number of individuals. 

In a state ,vhich is small and poor, an arrangement 
of this kind is not attended with any great inconve
niences, as every individual is taken up with the care 
of providing for his subsistence, as great objects of 
ambition are wanting, and as evils cannot, in such a 
state, ever become much complicated. In a state that 
strives for aggrandisement, the difficulties and danger 
attending the pursuit of such a plan inspire a ge11eral 
spirit of caution, and every individual makes a sober 
use of his rights as a citizen. 

But ·when, at length, those exterior motives cease, 
and the passions, and even the virtues, which they 
excited, are thus reduced to a state of inaction, the 
people turn their eyes back towards the interior of the 
Tepublic; and every individual, in seeking then to con

• Tl1e rendering that power dependant on the people for its supplies.
See on this subject Chap.VI. Dook I. 
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cern himself in all affairs, seeks for new objects that DE Lourn. 


may restore him to that state of exertion which habit, 

he finds, has rendered necessary to him, and aims at 

the exercise of a share of power which, small as it is, 

yet fl[l,tters his vanity, 


As the preceding events must have given an in
fluence to a certain nup1ber of citizens, they avail 
themselves of the general disposition of the people, to 
promote their private views: the legislative power is 
thenceforth continually in motion; and, as it is badly 
informed and falsely directed, almost every exertion of 
it is attended with some injury to the laws, or the state. 

This is not all; 	as those who compose the general General asscm
, f l , b blicsgratifytheirbl. assem 18S cannot, Ill consequence O t leir num ers, politica!caprices. 

entertain any hopes of gratifying their private am
bition, or, in general, their private passions, they at 
least seek to gratify their political caprices, and they 
accumulate tl~e honours awl dignities of the state on 
some favourite whom the public voice liappens to raise 
at that time. 

But, as in such a state there can be, from the irre- Popular favou
, f h l h rites, ultimately1 th!:) determinations of t e peop e, no sue becomethemasgu_anty O 

thing as a settled course of meaSUl'\:lS, it happens that tersofthepeople. 

men never can exactly tell the present state of public 
aff..'l.irs. The power thus give11 away has alreacly become 
very g:ref:1-t before those for whom it was given so much 
as suspeGt jt ; and he himself who enjoys that power 
does not know its full extent: but then, on the first 
opportunity that offers, he suddenly pierces through the 
cloud whkl1 hid the summit from him, and at once 
seats himself upon it, The people, on the pther hand, 
:no sooner :reGQVe~· ~ight of hi:111, than they see their 
favourite now become their master, and discover the 
evil, only tq find tlrnt it js p[lst remedy. 

As this power, thns surreptitiously acquired, is 
destitute of the support. both of the law and of the 
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ancient course of things, and is even but indifferently 
respected by those who luwe subjected themselves to 
it, it cannot be maintained but by abusing it. The 
people at length succeed in forming somewhere a 
centre of union ; they agree in the choice of a leader: 
this leader in his turn rises; in his turn also he betrays 
his engagements; power produces its wonted effects; 
and the protector becomes a tyrant. 

This is not all: the same causes which have given 
one master to the state, give it two, give it three. All 
those rival powers endeavour to swallow up each other; 
the state becomes a scene of endless quarrels ancl 
broils, and is in a continual convulsion. 

If amidst such disorders the people retained their 
freedom, the evil must indeed be very great to take 
away all the advantages of it; but they are slaves, aml 
yet have not what in other countries makes amends 
for political servitude; I mean tranquillity. 

In order to prove all these things, if proofs were 
deemed necessary, I would only refer the reader to 
what every one knows of Pisistratus and l\Iegacles, of 
l\farius and Sylla, of c~sar and Pompey. However, I 
cannot avoid translating a part of the speech which a 
citizen of Florence addressed once to the senate: the 
reader will find in it a kind of abridged story of all 
republics; at least of those which, by the share allowed 
to the people in the government, deserved that name, 
and which, besides, attained a certain degree of extent 
and power. 

" That nothing human may be perpetual and stable, 
it is the will of Heaven that, in all states whatsoever, 
there should arise certain destructive families, who are 
the bane and ruin of them. Of this our own republic 
affords as many and more deplorable examples than 
any other, as it owes its misfortunes, not only to one, 
but to several such families. had at first the,ve 
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Buondelmonti and the IIuberti. "\Ve had afterwards DE Lor.ME, 


the Donati and the Cerchi: ancl at present (shaineful 

and ridiculous conduct !) we are waging war among 

ourselves for the Ricci and the Albizzi. 


""\Vhen in former times the Ghibelins were sup
pressed, every one expected that the Guelfs, being 
then satisfied, would have chosen to live in tranquillity; 
yet, but a little time had elapsed, when they again 
divided themselves into the factions of the whites and 
the blacks. "\Vhen the whites were suppressed, new 
parties arose, and new troubles followed. Sometimes 
battles were fought in favour of the exiles ; and, at 
other times, quarrels broke out between the nobility 
and the people. And, as if resolved to give away to 
others what we ourselves neither could, nor would, 
peaceably enjoy, we committed the care of our liberty 
sometimes to King Robert, and at other times to his 
brother, and at length to the duke of Athens; never 
settling or resting in any kind of government, as 
not knowing either how to enjoy liberty or support 
servitude*." 

The English constitution has prevented the pos- TheEnglish 

'b"l't f • i' f } • k" 1 B d" • • l • constitution has Sl 11 y O illlS10rtunes O t US 'UH. y ll11lll1S ung avoidednume

the po,rnr, or rather actual e,cei·cise ·of the power, of the :::.:;ie~~nera1 

peoplet, and making them share in the legislature 
only by their representatives, the irresistible violence 
has been avoided of those numerous and general 
assemblies, which, on whatever side they throw their 
weight, bear down everything. Besides, as the power 
of the people, when they have any kind of power, and 
know how to ~se it, is at all times really formidable, 
the constitution has set a counterpoise to it ; and the 
royal authority is this counterpoise. 

* See the History of Florence, by l\Iachiavel, lib. iii. 
t \Ve shall see in the sequel, tlmt this diminution of the exercise of the 

power of the people has been attended with a great increase of their liberty. 
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In order to render it equal to such a task, the con
stitution has, in tho first 1iluce, conferred on the king, 
as we have seen before, the exclusive prerogative of 
calling and dismissing the legislative bodies, and of 
putting a negative on their resolutions 1. 

Secondly, it has also placed on the side of the king 
the ·whole executive po,ver in the nation. 

Lastly, in order to effect still nearer an equilibrium, 
the constitution has invested the man whom it has 
made the sole head of the state, with all the personal 
privileges, all the pomp, all the majesty, of which 
human dignities are capable. In the language of the 
law, the king is sovereign lord, and the people are his 
subjects ;-he is universal proprietor of the kingdom; 
he bestows all the dignities and places ; ancl he is not 
to be addressed but with the expressions and outward 

· ceremony of almost eastern humility. Besides, his 
person is sacred and inviolable; and any attempt wliat
soever against it is, in the eye of tl1e law, a crime equal 
to that of an attack upon the whole state 2. 

In a 'Word, since, to have too exactly completed the 
equilibrium between the power of the people and that 
of the crown, woul.d have been to sacrifice the end to 
the means, that is, to have endangered liberty with a 
view to strengthen the government, the deficiency 
which ought to remain on the side of the crown, has 
at least been, in appearance, made up, by conferring 
on the king all that sort of strength that may result 
from the opinion and reverence of the people ; and, 
amidst tl1e agitations which are the unavoidable attend
ants of liberty, the royal power, like an anchor that 
resists bpth by its weight and the depth of its hold, 
ensures a salutary steadiness to the vessel of the state. 

The greatness of the prerogative of the king, by 

1 Vide ante, 535-537. 2 Ibid, 11 l, et post, Note (1.), Chap, XXI. 
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thus procuring a great degree of stability to the state DE LoL111E. 

in general, has much lessened the possibility of the 
evils ·we have above described ; it has even, we may 
say, totally prevented them, by rendering it impossible 
for any citizen to rise to any dangerous greatness. 

And to begin with an advantage by which the Thenobility 

people easily suffer themselves to be influenced, I ~;!~:i~~na:i;:st 
mean that of birth, it is imJ)OSsible for it to produce comparison withthe splendour of 

in England effects in any degree dangerous ; for though the throne. 

there are lords who, besides their wealth, may also 
boast of an illustrious descent, yet that advantage, 
being exposed to a continual comparison with the 
splendour of the throne, dwindles almost to nothing; 
and, in the gradation universally received of dignities 
and titles, that of sovereign prince and king places 
him who is invested with it out of all degree of pro
portion. 

The ceremonial of the court of England is even 
formed upon that principle. Those persons who are 
related to tho king have the title of princes of tho 
blood, and, in that quality, an undisputed pre-eminence 
over all other persons*. Nay, the first men in the 
nation think it an honourable distinction to themselves, 
to hold the different menial offices, or titles, in his 
household. If we, therefore, were to set aside the 
extensive and real power of the king, as well as the 
numerous means he possesses of gratifying the ambi
tion and hopes of individuals, and were to consider 
only the majesty of his title, and that kind of strength 
founded on public opinion ·which results from it, we 
should find that aclYantage so considerable, that to Thebnread

attempt to enter into a competition with it, with the ~f~~.g::;!!gh 
f h• 1 b' h h" h 't If h tl other foundation bare a dVantage O 1g 1 ll't , W IC I Se as no O 1er than publio 

foundation than public opinion, and that too in a very opinion. 

• This, by stat. of the 31st of Hen. VIII. extends to the sons, grandsons, 

brothers, uncles, and nephews, of the reigning king. · 
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DE LoLME, subordinate degree, would be an attempt completely 

Theon1y door 

which the con,
stitution leaves 

~:;~0 : 
1:r 

any man, isa 
place in the 
administration, 
during the 
pleasw·e or the 
king. 

extravagant. 
If this difference is so great as to be thoroughly 

submitted to, even by those persons whose situation 
might incline them to disown it, much more does it 
influence the minds of the people. And if, notwith
standing the value which every Englishman ought to 
set upon himself as a man, and a free man, there were 
any whose eyes ·were so very tender as to be dazzled 
by the appearance and the arms of a lord, they would 
be totally blinded when they came to turn them 
towards the royal majesty. 

The only man, therefore, who, to persons unac
• d • 1 } f E l l · }quamte wit 1 t 18 constitution O i ng anc, m1g 1t at 

first sight appear in a condition to put the government 
in danger, would be one who, by the greatness of his 
abilities and public services, might have acquired in a 
high degree tl.e love of the people, and obtained a 
great influence in the House of Commons. 

But how great soever this enthusiasm of the public 
may be, barren applause is the only fruit which the 
man whom they favour can expect from it. Ile can 
hope neither for a dictatorship, nor a consulship, nor 
in general for any power under the shelter of ,vhich lie 
may at once safely unmask that ambition with which 
we might suppose him to be actuated, or, if we suppose 
him to have been hitherto free from any, grow insen
sibly corrupt. The only door which the constitution 
leaves open to his ambition, of whatever kind it may 
be, is a place in the administration, during the pleasure 
-0f the king. If, by the continuance of his services, 
and the preservation of his influence, he becomes able 
to aim still higher, the only door which again opens to 
him is that of the House of Lords. 

But this advance of the favourite of the people 
towards the establishment of his greatness is at the 
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same time a great step towards the loss of that power 
which might render him formidable. 

In the first place, the people seeing that he is 
become much less dependant on their favour, begin, 
from that very moment, to lessen their attachment to 
him. Seeing him moreover distinguished by privileges 
which are the objects of their jealousy, I mean their 
political jealousy, and member of a body whose interests 
are frequently opposite to theirs, they immediately 
conclude that this great and new dignity cannot have 
been acquired but through a secret agreement to 
betray them. Their favourite, thus suddenly trans
formed, is going, th~y make no doubt, to adopt a 
conduct entirely opposite to that ·which has till then 
been the cause of his advancement and high reputation, 
and, in the compass of a few hours, completely to 
renounce those principles which he has so long and so 
loudly professed. In this, certainly the people are 
mistaken ; but yet neither would they be wrong, if 
they feared that a zeal hitherto so ,varm, so constant, 
I will even add, so sincere, when it concurred with 
their favourite's private intere·st, would, by being 
thenceforth often in opposition to it, become gradually 
much abated. 

Nor is this all: the favourite of the people does not 
even find in his new dignity aU the increase of great
ness and eclat that might at first be imagined. 

Hitherto he was, it is true, only a private individual; 
but then he was the object in ·which the whole nation 
interested themselves; his actions and words were set 
forth in the public prints; and he everywhere met 
with applause and acclamation. 

All these tokens of public favour are, I know, some
times acquired very lightly: but they never last long, 
whatever people may say, unless real services are 
performed: now, the title of ben(;'factor ~o ~l~e natio11, 

DE LOLME. 
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Is destroyed by 
the priYilegcs of 
the peerage. 
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when deserved, and universally bestowed, is certainly 
a very handsome title, and which does no-wise require 
the assista,nce of outward pomp to set it off. Besides, 
though he was only a member of the inferior body of 
the legislature, we must observe, he was the first; and 
the word.first is always a word of very great moment. 

But now that he is made a lord, all his greatness, 
which hitherto was indeterminate, becomes defined. 
By granting him privileges established and fixed by 
known laws, that uncertainty is taken from his lustre 
which is of so much importance in those things which 
depend on imagination; and his value is lowered, just 
because it is ascertained. 

Besides, he is a lord ; but then there are several 
men who possess but small abilities, and few estimable 
qualifications, who also are lords ; his lot is, neverthe
less, to be seated among them ; the law places him 
exactly on the· same level with them ; and all that is 
real in his greatness is thus lost in a crowd of dignities, 
hereditary and conventional. 

Nor are these the only losses which the favourite 
of the people is to suffer. Independently of those 
great changes which he descries at a distance, he feels 
around him alterations no less visible, and still more 
painful. 

Seated formerly in the assembly of the represen
tatives of the people, his talents and continual success 
had soon raised him above the level of his fellow
members; and, being carried on by the vivacity an<l 
warmth of the public favour, those who might have 
been tempted to set up as his competitors were reduced 
to silence, or even became his supporters.· 

Admitted now into an assembly of persons invested 
with a perpetual and hereditary title, he finds men 
hitherto his superiors,-men ,vho see with a jealous 
eye the shining talents of the homo uovus, and who are 
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firmly resolved, that after having been the leading man DE LoLME, 


in the House of Commons, he shall not be the first in 

theirs. 


In a word, the success of the favourite of the people The reward 
which the con•was brilliant, and even formidable; but the constitu stitution pre
pares for thotion, in the very reward it prepares for him, makes favourite of the 
people, is a kindhim find a kind of ostracism. His advances were of ostracism. 

sudden, and his course rapid ; he was, if you please, 
like a torrent ready to bear clown everything before it; 
but this torrent is compelled, by the general arrange
ment of things, finally to throw itself into a vast 
reservoir, where it mingles and loses its force and 
direction. 

I know it may be said, that, in order to avoid the 
fatal step which is to deprive him of so many advan
tages, the favourite of the people ought to refuse the 
new dignity which is offered to him, and wait for more 
important successes, from his eloquence in the House 
of Commons, and his influence over the people. 

But those who give him this counsel have not Theiawsof 

· 1 • • ] d b h England open no'"l"tT'
SUffiCient J exammed It. H It lOUt OU t t ere are doortothose 

· E l d 1 • h • ·t f accumulationsofmen lll ng an , W 10, Ill t e1r present pursm O a power, which 

' h' } 1 h' k ' 1 } bl' l have destroyed proJeCt W IC l t iey t lil essentrn to t le pu lC goo(, somanyre-

Would be capable of refusing for a while a dignity publics. 

which would deprive their virtue of opportunities of 
exerting itself, or might more or less endanger it: but 
woe to him who should persist in such a refusal, with 
any pernicious design ! and who, in a government 
where liberty is established on so solid and extensive 
a basis, should endeavour to make the people believe 
that their fate depends on the persevering virtue of 
a single citizen. His ambitious views being at last 
discovered (nor could it be long before they were so), 
his obstinate resolution to move out of the ordinary 
course of things ,rould indicate aims, on his part, of 
such an extraordinary nature, that all men whatever, 
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who have any regard for their country, would instantly 
rise up from all parts to oppose him, and he must fall 
overwhelmed ·with so much ridicule, that it "·ould be 
better for him to fall from the Tarpeian rock*. 

In fine, even though we were to suppose that the 
new lord might, after his exaltation, have preserved all 
his interest with the people, or, ·what would be no less 
difficult, that any lord whatever could, by dint of his 
,vealth and high birth, rival the splendour of the crown 
itself, all these advantages, how great soever we may 
suppose them, as they would not of themselves be able 
to confer on him the least executive authority, must 
for ever remain mere showy unsubstantial advantages. 
Finding all the active powers of the state concentrcd 
in that very seat of power "·hich we suppose him 
inclined to attack, and there secured by formidable 
provisions, his influence must always evaporate in 
ineffectual words ; and after having advanced himself, 
as we suppose, to the very foot of the throne, finding 
no branch of independent po-wer which he might so 
far appropriate to himself, as at last to give a reality to 
his political importance, he would soon see it, however 
great it might have at first appeared, decline and die 
awayt. 

• The reader will, perliaps, object, tl1at no man in England can entertain 
such views as those I have suggested here: this is precisely what I intended 
to prove. The essential advantage of the English government above all 
those that have been called f,·ee, and which in many respects were but 
apparently so, is, that no person in England can entertain so much as a 
thought of ever rising to the level of the power charged with the execution 
of the laws. All men in the state, whatever may be their rank, wealth, or 
influence, are thoroughly convinced that they must, in reality as well as in 
name, continue to be subjects; and are thus compelled really to love, defend, 
and promote, those laws which secure liberty to the s:nbject. 

t Several events, in tl1e English l1istory, put in a very strong light this 
idea of the stability which the power of the crown gives to the state. 

One is, the facility with which the great duke of :Marlborough, and his 
party at home, were removed from their emJ)loymcnts. Hannibal, in 
~jrcumstanccs near];>' similar, liad ,;ontinucd tlie war against the will of the 
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God forbid, however, that I should mean that the DE LouIE. 

people of England are so fatally tied <lo-wn to inaction, The people of 
, h h England,nott h 

' t' f ' fi l f • • inaction by the 

by t lle na ure Of t eir government, t at t ey cannot, tic<! down to 

lil 1mes O oppress10n, nc means O appomtmg a nature of their 

leader"! No; I only meant to say that the laws of government. 

England open no door to those accumulations of power, 
which l1ave been the min of so many republics; that 
they offer to the ambitious no means of taking advan
tage of the inadvertence or even the gratitude of the 
people, to make themselves their tyrants; and that 
the public 1wwer, of which the king has been made the 
exclusive depository, must remain unshaken in his 
hands, so long as things continue in the legal order; 
which, it may be observed, is a strong inducement to 
him constantly to endeavour to maintain them in it. 

senate of Carthage : Crcsar lmd done the same in Gaul: and when at last 
he was expressly required to deliver up his commission, he marched his 
army to Rome, and established a military despotism. But the duke, tl10uglt 
surrounded, as well as the above-named generals, by a victorious army, and 
by allies, in conjunction with w horn he had carried on such a successful war, 
did not even hesitate to smTender his commission. Ile knew tlmt all his 
soldiers were inflexibly prepossessed in favour of that power against which 
he must have revolted: he knew that the same prepossessions were deeply 
rooted in the minds of the whole nation, and that everything among them 
concurred to support the same power: he knew that the very nature of the 
claims he must have set up would instantly liave made all his officers and 
captains turn themselves against him, and, in short, that, in an enterprise of 
this nature, the arm of the sea he lmd to repass was the smallest of the 
obstacles he would have to encounter. 

The other event I slmll mention here, is that of tl1e Revolution of l6!l9. 
If the long-established power of the crown lmd not beforel1and prevented 
the people from accustoming themselves to fix their eyes on some particular 
citizens, and in general had not prevented all men in the state from 
attaining too considerable a degree of power and greatness, the expulsion of 
James II. migl1t have been followed by events similar to those which took 
place at Rome after the death of Crosar. 

8 Viele ante, 83-102, 104-110, 117-119, 131-137, 171l-207, 215-252, 
289-311, 321-353, 4Gll-470, 472-478, 48G, 575-G09. 
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CHAPTER II. 

The Sub}ect concluded.-The Executi?:e Power is more easily 
confined u·lien it is ONE. 

ANOTHER great advantage, and which one would not 
at first expect, in this Unify Of the public power in 
England,-in this union, and if I may so express 
mvself., in this coacervation, of all the branches of the J 

executive authority,-is the gTeater facility it affords 
of restraining it. 

In those states where the execution of the laws is 
intrusted to several hands, and to each with different 
titles and prerogatives, such division, and the changea
bleness of measures which must be the consequence of 
it, constantly hide the true cause of the evils of the 
state : in the endless fluctuation of things, no political 
principles have time to fix among the people: ancl 
public misfortunes happen, without ever leaving behind 
them any useful lesson. 

At some times military tribunes, and at others 
consuls, bear an absolute sway: sometimes patricians 
usurp everything, and at other times those who are 
called nobles*: at one time the people are oppressed 
by decemvirs, and at another by dictators. 

Tyranny, in such states, does not always beat down 
the fences that are set around it; but it leaps over 
them. ,vhen men think it confined to one place, 

• The capacity of being admitted to all places of public trust (at length 
gained by the plebeians) having rendered useless the old distinction 
between them and the patricians, a coalition was then effected between the 
great plebeians, or commoners, who got into these places, and the ancient 
patricians. Hence a new class of men arose, who were called nobiles iu1d 
nobilitas. These are the words by which Livy, after that period, constantly 
distinguishes those men and families who were at the head of the state. 
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it starts up again in another ;-it mocks the efforts of DE LoutE. 


the people, not because it is invincible, but because 
it is unkno-wn ; seized by the arm of a Hercules, it 
escapes with the changes of a Proteus. 

Ilut the indivisibility of the public power in England 
has constantly kept the views and efforts of the people 
directed to one and the same object; and the per
manence of that power has also given a permanence 
and a regularity to the precautions they have taken to 
restrain it. 
· Constantly turned to-wards that ancient fortress, the 

royal power, they have made it for seven centuries the 
object of their fear; with a watchful jealousy they 
have considered all its parts; they have observed all 
its outlets; they have even pierced-the earth to explore 
its secret avenues and subtcrraneous ,vorks. 

United in their views by the greatness of the danger, 
they regularly formed their attacks. They established 
their works, first at a distance; then brought them 
successively nearer; and, in short, raised none but what 
served afterwards as a foundation or defence to others. 

After tho Great Charter ,vas established, forty suc
cessive confirmations strengthened it 1. The act called 
the Petition of Rigltt 2, and that passed in the sixteenth 
year of Charles I., then followed; some years after, the 
Habeas Corpus act was established; and the Bill of 
Rights' at length made its appearance. In fine, what
ever the circumstances may have been, the people 
always had, in their efforts, that inestimable advantage 
of knowing with certainty the general seat of the evils 
they had to defend themselves against; and each 
calamity, each particular eruption, by pointing out some 
weak place, served to procure a new bulwark for public 
liberty. 

Indivisibility of 
the public power, 
has kept the 
views and efforts 
of the people 
directed to one 
object. 

Every national 
calamity has 
served to procure 
a new bulwark 
forpublicliberty, 

1 Vidc ante, G7-G9, llG, 117, 1 Vidc ante, 377, 
3 Viele ante, 45-1, ,i.}5; 472, 47:1, 
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in England is formidable, but then it is for ever the 
same; its resources are vast, but their nature is at 
length known; it has been made the indivisible and 
inalienable attribute of one person alone, but then all 
other persons, of whatever rank or degree, became 
really interested to restrain it within its proper 
bounds*. 

CHAPTER. III. 

A second Peculiarity. The Dh:ision of the Legisl,atire Poicer. 

THE second peculiarity which England, as an individual 
state and a free state, exhibits in its constitution, is 
the division of its legislature 1 That the reader may• 

be more sensible of the advantages of this division, he 
is desired to attend to the following considerations. 

It is, ·without doubt, absolutely necessary, for 
securing the constitution of a state, to restrain the 
executive power: but it is still more necessary to 
restrain the legislative. '\Vhat the former can only do 
by successive steps (I mean subvert the laws), and 
through a longer or shorter train of enterprises, the 
latter can <lo in a moment. As its bare ,vill can give 
being to the laws, so its bare will can also annihilate 
them; and, if I may be permitted the expression, the 
legislative power can change the constitution, as God 
created the light. 

• This last advantage of the greatness and indivisibility of the executive 
power, viz., the obligation it lays upon the greatest men in the state, 
sincerely to unite in a common cause with the people, will be more amply 
discussed hereafter, when a more particular comparison between the Eng· 
lish government and the republican form shall be offered to the reader. 

1 Vide ante, 136, 137, 147-1411, 472--477, 41Jfi, 575-(;2!). 
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In order, therefore, to ensure stability to the con- DE Lor.ME. 


stitution of a state, it is indispensably necessary to 
restrain the legislative authority. But here we must 
observe a difference between the legislative, and the 
executive powers. The latter may be confined, and 
even is the more easily so, when undivided: the legis
lature, on the contrary, in order to its being restrained, 
should absolutely be divided. For, whatever laws it 
may make to restrain itself, they never can be, rela
tively to it, anything more than simple resolutions : as 
those bars which it might erect to stop its own motions 
must then be within it, and rest upon it, they can be 
no bars. In a word, the same kind of impossibility is 
found, to fix the legislative power when it is one, which 
Archimedes objected against his moving the earth*. 

Nor does such a division of the legislature only The advantages 

't 'bl J' 't 1. • d • } f ofthelegislaturerender 1 poss1 e 1or 1 to ue. restrame , smce eac 1 o being divided 

. h' h . . d' 'd d tl intothreeparts.tl1ose parts mto w 1c 1t 1s 1v1 e can ien serve as a 
bar to the motions of the others, but it even makes it 
to be actually so restrained. If it has been divided 
into only two parts, it is probable that they will not in 
all cases unite, either for doing or undoing:-if it has 
been divided into three parts, the chance that no 
changes will be made is greatly increased. Nay more; 
as a kind of point of honour w·ill naturally take place 
between these different parts of the legislature, they 
will therefore be led to offer to each other only such 
propositions as will at least be plausible; and all very 
prejudicial changes will thus be prevented, as it were, 
before their birth. 

If the legislative and executive powers differ so 
greatly with regard to the necessity of their being 
divided, in order to their being restrained, they differ 
no less with 1·egard to the other consequences arising 
from such division. 

• Ile w::mtc,l a spot whereupon to fix his instruments, 
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The division of the executive power necessarily intro
duces actual oppositions, even ·violent ones, between 
the different parts into ,vhich it has been divided; and 
that part which in the issue succeeds so far as to 
absorb, and unite in itself, all the others, immediately 
sets itself above the laws. But those oppositions which 
take place, and which the public good requires should 
take place, between the different parts of the legisla
ture, are never anything more than oppositions between 
contrary opinions and intentions; all is transacted in 
the regions of the understanding; and the only con
tention that arises is wholly carried on with those 
inoffensive weapons, assents and dissents, ayes and noes. 

Besides, when one of these parts_ of tho legislature 
is so successful as to engage the others to adopt its 
propof::ition, the rnsult is, that a law takes place which 
has in it a great probability of being good: when it 
happens to be defeated, and sees its propositions 
rejected, the worst that can result from it is, that a law 
is not made at that time; and the loss which the state 
suffers thereby, reaches no farther than the temporary 
setting aside of some more or less useful speculation. 

In a word, the result of a division of the executive 
po,rer is either a more or less speedy establishment of 
the n'gltt ef the stron,gest, or a continued state of war*: 
-that of a division of the legislative power, is either 
truth, or general tranquillity. 

The following maxims will therefore be admitted. 
That the laws of a state may be permanent, it is requi
site that the legislative power should be divided;-that 

• Every one knows the frequent hostilities that took place between the 
Roman senate and the tribunes. In Sweden there have been continual 
contentions between tlie king and the senate, in which they have over· 
powered each other by turns. And in England, when the executive power 
became double, by the king allowing the parliament to have a perpetual and 
independent existence, a civil war almost immediately followed. 
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they may have weight, and continue in force, it is neces- DE Loi.ME, 

sary that the executive power should be one. 
If the reader should conceive any doubt as to the 

truth of the above observations, let him cast his eyes 
on the history of the proceedings of the English legis
lature do,vn to our times, and he will readily find a 
proof Of them, Ile "\VOU}d be Surprised to See bow Pennancnt 

l'ttl ' t' th } b ' J l' • l } f character of the1 e varia 10n ere 1as een 111 t le po 1t1ca aws O political laws of 

this country, especially during the last hundred years2, England. 

though, it is most important to observe, the legislature 
has been as it were in a continual state of action, and 
(no dispassionate man will deny) has generally pro
moted the public good". Nay, if we except the act 
passed under ,vnliam III.•, by which it had been 
enacted, that parliaments should sit no longer than 
three years, and which was repealed by a subsequent 
act, under George I. 5, which allowed them to sit for 
seven years, we shall not find that any law, which may 
really be called constitutional, and which has been 
enacted since the Restoration, has been changed after
wards. 

Now, if we compare this steadiness of the English 
government with the continual subversions of the con
stitutional laws of some ancient republics, with the 
imprudence of some of the laws passed in their assem~ 
blies*, and with the still greater inconsiderateness ,vith 
which they sometimes repealed the most salutary regu
lations, as it were, the day after they had been enacted, 
-if we call to mind the extraordinary means to which 
the legislature of those republics, at times sensible how 

* The Athenians, among other laws, l1ad enacted one to forbid the appli

cation of a certain part of the public revenues to any other use than the 

expenses of the theatres and public shows. 


2 Vide ante, 21. 
8 Vide Introd. passim. 

4 Vide ante, 480. 5 Vide ante, Ibid •. 
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DE LoL~rn. its very power ,ms prejudicial to itself and to the state, 

The inequalities 
of the several 
partsof the legis
lature, have been 
made up by the 
magic of dignity. 

was obliged to have recourse, in order, if possible, to 
tie its own hands*, we shall remain convinced of the 
great advantages which attend the constitution of the 
English legislaturet. 

Nor is this division of the English legislature ac
companied ( which is indeed a very fortunate circum
stance) by any actual division of the nation; each con
stituent part of it possesses strength sufficient to ensure 
respect to its resolutions; yet no real division has been 
made of the forces of the state. Only a greater pro
portional share of all those distinctions which are 
calculated to gain the reverence of the people, has 
been allotted to those parts of the legislature which 
could not possess their confidence in so high a degree 
as the others; and the inequalities in point of real 
strength between them Im.ve been made up by the 
magic of dignity. 

Thus the king, who alone forms one part of the 
legislature, has on his side the majesty of the kingly 
title: the two houses are, in appearance, no more than 
councils entirely dependant on him; they are bound 
to follow his person; they only meet, as it seems, to 
advise him ; and never address him but in the most 
solemn and respectful manner. 

As the nobles, who form the second order of the 

• In some ancient republics, when the legislature wished to render a 
certain law permanent, and at the same time mistrusted their own future 
wisdom, they added a clause to it, which made it death to propose the reTO· 
cation of it. Those who afterwards thought such revocation necessai-y to 
the public welfare, relying on the mercy of the people, appeared in the 
public assembly with a halter about their necks. 

t \Ve shall perhaps have occasion to observe hereafter, that the true 
cause of the equability of the operations of the English legislature is the 
opposition that happily takes place between the different views and interests 
of the several bodies that compose it; a consideration this, without which 
all political inquiries are no niore than airy speculations, and the only one 
that cnn lend to us'.·ful 11ractical coucllL5ions. 
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legislature, bear, in point both of real weight and 
numbers, no proportion to the body of the people*, 
they have received, as a compensation, the advantage 
of personal honours, and of an hereditary title. 

Desides, the established ceremonial gives to their 
assembly a great pre-eminence over that of the repre
sentatives of the people. They are the uppe1· house, 
and the others are the lower house. They are in a 
more special manner considered as the king's council; 
and it is in the place where they assemble that his 
throne .L~ placed'. 

·when the king comes to the parliament, the com
mons are sent for, and make their appeamnce at the 
bar of the House of Lords. It is, moreover, before 
the lords, as before their judges, that the commons 
bring their impeachments. "\Vhen, after passing a bill 
in their own house, they send it to the lords to desire 
their concurrence, they always order a number of their 
own members to accompany itt: whereas the lords 
send down their bills to them, only by some of the 
assistants of their house+, "\Vh~n the nature of the 
alterations which one of the two houses may wish to 

, make in a bill sent to it by the other, renders a con

• It is for want of having duly considered this subject, that l\f. Rousseau 
exclaims somewhere against those who, when they speak of the general 
estates of France," dare to call the people the third estate." At Rome, 
where all the order we mention was inverted,-where the fasces were laid 
at the feet of the people,-and where the tribunes, whose function, like 
that of the king of England, was to oppose the establishment of new laws_. 
were only a subordinate kind of magistracy,-many disorders followed. In 
Sweden, and in Scotland (before the union), faults of another kind pre
vailed: in the foi='mer kingdom, for instance, an overgrown body of two 
thousand nobles frequently overruled both king and people. 

t The speaker of the House of Lords must come down from the wool
pack to receive the bills which the members of the commons bring to their 
house. 

:l: The [fifteen] judges and the masters in cliancery. There is also a 
ceremonial established with regard to the manner and marks of respect 
with which those two of them, who are sent with a bill to the commons, 
are to delin•r it, 

VOL. II. 22 

DE LoL~IE, 

Privileges of the 
lnr<ls and com.. 
mons. 

Conferences be
tween the lords 
and commons. 



DE LoLME. 

The lords a.re 
members of the 
legislature by 
virtue of a. right 
inherent in their 
persons. 

The balance of 
the legislature. 

826 DIVISION OF [DOOK II. 

ference between them necessary, the deputies of the 
commons to the committee, which is then formed of 
members of both houses, are to remain uncovered. 
Lastly, those bills which (in whichever of the two 
houses they have originated) have been agreed ~o by 
both, must be deposited in the House of Lords; there 
to remain till the royal pleasure is signified. 

Besides, the lords are members of the legislature 
by virtue of a right inherent in their persons 6 ; and 
they are supposed to sit in parliament on their own 
account, and for the support of their own interests1

• 

In consequence of this they have the privilege of 
giving their votes by pro.J}y*; and, when any of them 
dissent from the resolutions of their house, they may 
enter a protest against them, containing the reasons of 
their particular opinion. In a word, as this part of 
the legislature is destined frequently to balance the 
power of the people, what it could not receive in real 
strength it has received in outward splendour and 
greatness; so that, when it cannot resist by its weight, 
it overawes by its apparent magnitude. 

In fine, as these various prerogatives, by which the 
component parts of the legislature are thus made to 
balance each other, are all intimately connected with 
the fortune of the state, and flourish and decay accord
ing to the vicissitudes of public prosperity or adversity, 
it thence follows, that, though differences of opinion 
may sometimes take place between those parts, there 
can scarcely arise any, when the general welfare is 
really in question. And ·when, to resolve the doubts 
that may arise on political speculations of this kind, 

• The commons have not that privilege, because they are themselves 
proxies for the people.-4 Inst. 41. 

6 Vide ante, 114, 130, 131, 135-137. 
1 This remark is applicable to the English peers, but not to the :repre• 

sentative peers of Scotland and Ireland. Vide ante, 557-565, 
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we cast our eyes on the debates of the two houses for 
a long . succession of years, and see the nature of the 
laws which have been proposed, of those which have 
passed, and of those which have been rejected, as well 
as of the arguments that have been urged on both 
sides, ·we shall remain convinced of the goodness of the 
principles on which the English legislature is formed. 

CHAPTER IV. 

A third Ad1:antage peculiar to the English Go?:ernment.
The Business of proposing Lau·s, lodged in the hands of 
the People. 

A THIRD circumstance, which I propose to show to be 
peculiar to the English government, is the manner in 
which the respective offices of the three component 
parts of the legislature have been divided, and allotted 
to each of them. 

In most of the ancient free states, the share of the 
people in the business of legislation was to approve or 
reject the propositions which were made to them, and 
to give the final sanction to the laws. The function 
of those persons (or in general those bodies), who were 
intrusted with the executive power, was to prepare and 
frame the laws, and then to propose them to the 
people : and, in a word, they possessed that branch of 
the legislative power which may be called the initia
tive, that is, the prerogative of putting that power in 
action*. 

• This power of previously considering and approving such laws as were 
afterwards to be propounded to the people, was, in the first times of the 
Roman republic, constantly exercised by the senate : laws were made, 
populi jussu, ex auctoritate senatus, Even in cases of elections, the previous 
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This initiative, or exclusive right of proposing in 
legislative assemblies, attributed to the magistrates, is 
indeed very useful, and perhaps even necessary, in 
states of a republican form, for giving a permanence 
to the laws, as well as for preventing the disorders and 
struggles for power which have been mentioned before; 
but, upon examination, we shall find that this expe
dient is attended with inconveniences of little less 
magnitude than the evils it is meant to remedy. 

These magistrates, or bodies, at first indeed apply 
frequently to the legislature for a grant of such branches 
of power as they dare not of themselves assume, or for 
the removal of such obstacles to their growing autho
rity as they do not yet think it safe for them peremp· 
torily to set aside. But when their authority has at 
length gained a sufficient degree of extent and sta
bility, as farther manifestations of the will of the 
legislature could then only create obstructions to the 
exercise of their power, they begin to consider the 
legislature as an enemy whom they must take great 
care never to rouse. They consequently convene the 
assembly of the people as seldom as they can. ·when 
they do it, they carefully avoid proposing any thing 
favourable to public liberty. They soon even entirely 
cease to convene the assembly at all; and the people, 

approbation and auctoritas of the senate, with regard to those persons who 
were offered to the suffrages of the people, were required. Tum enim non 
ge1·ebat is magistratum qui caperat si patres auctores non erant facti.-Cic, pro 
Plancio, 3. 

At Venice the senate also [exercised] powers of the same kind, with 
regard to the grand council or assembly of the nobles. In the canton of 
llern, all propoRitions must be discussed in the little council, which is CJill· 

posed of twenty-seven members, before they are laid before the council of 
the two hundred, in whom resides the sovereignty of the whole c.auton, 1 

And, in Geneva, the law [ was l, " that nothing shall be treated in the' 
general council or assembly of the citizens, which has not been previously 
treated and approved in the council of the two hundred: and that nothing 
shall be treated in the two hundred which has not been prcYiously treated 
and approved in the council of the twenty-five." 
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after thus losing the power of legally asserting their DE Lourn. 

rights, are exposed to that which is the highest degree 
of political ruin, the loss of even the :remembrance of 
them, unless some direct means arc found, by which 
they may from time to time give life to their dormant 
privileges; means which may be found, and succeed 
pretty well in small states, where provisions can more 
easily be made to answer their intended ends; but, in 
states of considerable extent, have always been found, 
in the event, to give rise to disorders of the same kin<l 
with those which were at first intended to be pre
vented. · 

But as the capital principle of the EngJish consti- The people of 

tution totally differs from that which forms the basis !:g;:~f..r~s:;s;: 
of republican governments, so it is capable of procuring legislation. 

to the people advantages that are to be found unat
tainable in the latter. It is the people in England, or 
at least those who represent them, who possess the 
initiative in legislation, that is to say, who perform the 
office of framing laws and proposing them. · And, 
among the many circumstances in the English govern
ment, which would appear entirely new to the politi
cians of antiquity, that of seeing the person intrusted 
with the executive power bear that share in legislation 
which they looked upon as being necessarily the lot 
of the people, and the people enjoy that which they 
thought the indispensable office of its magistrates, 
woul<l not certainly be the least occasion of their 
surprise. 

I foresee that it will be objected, that, as the king of 
England has the power of dissolving, and even of not 
calling parliaments, he is hereby possessed of a prero
gative, which, in fact, is the same with that which I 
have just now represented as being so dangerous. 

To this I answer, that all circumstances ought to be 
combined. Doubtless, if the crown had been under 
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no kind of dependance whatever on the people, it 
would long since have freed itself from the obligation 
of calling their representatives together; and the 
British parliament, like the national assemblies of 
several other kingdoms, would most likely have no 
existence now, except in history. 

But, as we have above seen, the necessities of the 
state, and the wants of the sovereign himself, put him 
under a necessity of having frequent recourse to his 
parliament 1 

; and then the difference may be seen be
tween the prerogative of not calling an assembly, when 
powerful causes nevertheless render such a measure 
necessary, and the exclusive right, when an assembly 
is convened, of p1·oposing laws to it. 

In the latter case, though a prince, let us even sup
pose, in order to save appearances, might condescend 
to mention anything besides his own wants, it would 
be, at most, to propose the giving up of some branch 
of his prerogative upon which he set no value, or to 
reform such abuses as his inclination does not lead 
him to imitate; but he would be very careful not to 
touch any points which might materially affect his 
authority. 

Besides, as all his concessions would be made, or 
appear to be made, of his own motion, and would, in 
some measure, seem to spring from the activity of his 
zeal for the public welfare, all that he might offer, 
though in fact ever so inconsiderable, woµld be repre
sented by him as grants of the most important nature, 
and for which he expects the highest gratitude. Lastly, 
it woulq. also be his province to make restrictions and 
exceptions to laws thus proposed by himself; he would 
also be the person who would choose the words to 
express them, and it would not be reasonable to expect. 

1 Vide ante, 83-102, 104-110, 117-121, 126-128, 153, 154, 160-163, 
260, :i25-353, 368-394, 451, 452, 485-487, . . 
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that he would give himself any great trouble to avoid 
all ambiguity*. 

But the parliament of England is not, as we said 
before, bound down to wait passively and in silence for 
such laws as the executive power may condescend to 
propose to them. At the opening of every session, 
they of themselves take into their hands the great 
book of the state ; they open all the pages, and 
examine every article 2 

• 

,vhen they have discovered abuses, they proceed to 
inquire into their causes :-when these abuses arise 
from an open disregard of the laws, they endeavour to 
strengthen them ; when they proceed from their insuf~ 
ficiency, they remedy the evil by additional provisionst. 

• In the beginning of the existence of the House of Commons, bills were 
presented to the king under the form of petitions. Those to which the king 
assented were registered among the rolls of parliament, with his answers 
to them; and at the end of each parliament the judges formed them into 
statutes. Several abuses liavingi crept into that method of proceeding, it 
was ordained that the judges should in future make the statute before the 
end of every session. Lastly, as even that became, in process of time, 
insufficient, the present method of framing bills was established : that is to 
say, both Houses now frame the statute& in the very form and words iu 
which they are to stand when they have received the royal assent. 

t No popular assembly ever enjoyed the priviiege of starting, canvassing, 
and proposing new matter, to such a degree as the English commons. In 
France, when their General Estates were allowed to sit, their remonstra11Ces 
were little regarded; and still less regard could the particular Estates of 
the provinces expect. In Sweden, the power of proposing new subjects 
was lodged in an assembly called the secret committee, composed of nobles, 
and a few of the clergy; and is now possessed by the king. lu Scotland, 
until the Union, all propositions to be laid before the parliament were to be 
framed by the persons called the lords of the articles. lu regard to Ireland 3, 

all bills must be prepared by the king iu his privy council, and are to be 
laid before the parliament by the lord-lieutenant, for their assent or dissent: 
only they are allowed to discuss, among them, what they call heads of a bill, 
which the lord-lieutenant is desired afterwards to transmit to the king, who 
selects out of them what clauses he thinks proper, or sets the whole aside; 
and is not expected to give, at any time, a precise answer to them. And, 
in republican governments, magistrates are never at rest till they have 
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• Vide ante, 105, 531-537. a Ibid. 559-565, 
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Nor do they proceed with less regularity and free
dom, in regard to that important object, subsidies. 
They are to be the sole judges of the quantity of them, 
as well as of the ways an<l means of raising them; and 
they need not come to any resolution with regard to 
them till they see the safety of the subject completely 
provided for4. In a word, the making of laws is not, 
in such an arrangement of things, a gratuitous contract, 
in which the people are to take just what is given 
them, and as it is given them:-it is a contract, in 
,vhich they buy and pay, and in which they themselves 
settle the different conditions, and furnish the words 
to express them. 

The English parliament have given a still greater 
extent to their advantages on so important a subject. 
They have not only secured to themselves a right of 
proposing laws and remedies, but they have also pre
vailed on the executive power to renounce all claim to 
do the same\ It is even a constant rule, that neither 
the king nor his privy council can make any amend
ments in the bills preferred by the two Houses; but 
the king is merely to accept or reject them; a pro
vision this, which, if we pay a little attention to the 
subject, we shall find to have been also necessary for 
completely securing the freedom and regularity of tl1e 
parliamentary deliberations*. 

entirely secured to themselves the important privilege of proposing: nor 
does this follow merely from tl1eir ambition; it is also tlie consequence of 
the situation they are in, from the principles of that mode of government. 

* The king, indeed, at times, sends messages to either Hou$e; and 

nobody, I think, can wish tliat no means of intercourse sl1ould e:xfat be· 
tween him and his parliament. Ilut these messages are always expressed 
in very general words : they are only made to desire the House to take 
certain subjects into their consideration : no particular articles or clauses 
are expressed ; the commons are not to declare, at any settled time, a 

• Vide ante, 98-101, 105, 119-121, 127, 135-137, 161, 271-273, 288, 
325-330, 368-394, 451,472,486,520, 571;-600. 

6 Ibid, 135-137, 
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I indeed confess, that it seems very natural, in the 
modelling of a state, to intrust this very important 
office of framing laws to those persons who may be 
supposed to have before acquired experience and wis
dom in the management of public affairs. But events 
have unfortunately demonstrated, that public employ
ments and power improve the understanding of men 
in a less degree than they pervert their views; and it 
has been found in the issue, that the effect of a regu
lation which, at first sight, seems so perfectly consonant 
with prudence, is to confine the people to a mere 
passive and defensive share in the legislation, and to 
deliver them up to the continual enterprises of those 
who, at the same time that they are under the greatest 
temptations to deceive them, possess the most powerful 
means of effecting it. 

If we cast our eyes on the history of the ancient 
governments, in those times when the persons intrusted 
with the executive power were still in a state of de
Jlendance on the legislature, and, consequently, were 
frequently obliged to have recourse to it, we shall see 
almost continual instances of selfish and insidious laws 
proposed by them to the assemblies of the people. 

And those men, in whose wisdom the law had at 
first placed so much confidence, became, in the issue, 
so lost to all sense of shame and duty, that when 
arguments were found to be no longer sufficient, they 
had recourse to force; the legislative assemblies be
came so many fields of battle, and their power a real 
calamity. 
solemn acceptance or rejection of the proposition made by the king; and, 
in short, the House follow the same mode of proceeding, with respect to 
such messages, as they usually do in regard to petitions presented by private 
individuals. Some member makes a motion upon the subject expressed in 
the king's message : a bill is framed in the usual way : it may be dropped 
at every stage of it; and it is never the proposal of the crown, but the 
motions of some of their own members1 whi<:4 ~th~ J::!:o~s11 discuss, and 
finally accept or reject. 
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I know very well, however, that there are other 
important circumstances besides those I have just 
mentioned, which would prevent disorders of this kind 
from taking place in England*· But, on the other 
hand, let us call to mind that the person ,vho, in 
England, is invested with the executive authority6, 
unites in himself the whole public power and majesty. 
Let us represent ourselves the great and sole magis
trate of the nation pressing the acceptance of those 
laws which he had proposed, with a vehemence suited 
to the usual importance of his designs, with the 
warmth of monarchical })ride, which must meet with 
no refusal, and exerting for that purpose all his im
mense resources 1, 

It ,vas the1·efore a matter of indispensable necessity, 
that things should be settled in England in the man
ner they are. As the moving springs of the executive 
power are, in the hands of the king, a kind of sacred 
depositum, so are those of the legislative power in the 
hands of the two houses". The king must abstain from 
touching them, in the same manner as all the subjects 
of the kingdom are bound to submit to his prero
gatives. \Vhen he sits in parliament, he bas left, we 
n1ay say, his executive power without doors, and can 
only assent or dissent~. If the crown had been al.. 
lowed to take an active part in the business of making 
laws, it would soon have 1·enclered useless the other 
branches of the legislature. 

• I particularly mean here the circumstance of the people having entirely 
delegated their power to their representatives; the consequences of whiclt 
institution will be discussed in the next chapter. 

• Vide ante, 566-574. 1 Ibid. 151-391. 
8 Ibid. 531-565. ~ Ibid. 566-620. 
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CHAPTER V. 

In zchich an Inquir!J is made, irhether it u·ould be an Advantage 
to public Libert!}, that the Lau:s should be enacted by the Votes 
of the People at large. 

BuT it will be said, whatever may be the wisdom of 
the English la.ws, how great soever their precautions 
may be with regard to the safety of the individual; 
the people, as they do not themselves expressly enact 
them, cannot be looked upon as a free people. The 
author of the "Social Contract" carries this opinion 
even farther: he says, that, "though the people of 
England think they are free, they are much mistaken; 
they are so only during the election of members for 
parliament : as soon as these are elected, the people 
are slaves,-they are nothing*." 

Before I answer this objection, I shall observe that 
the word libe1·ty is one of those which have been most 
misunderstood or misapplied. 

Thus, at Rome, where that class of citizens who 
were really masters of the state were sensible that a 
lawful regular authority, once trusted to a single ruler, 
would put an end to their tyranny, they taught the 
people to believe, that, provided those who exercised 
a military power over them, and overwhelmed them 
with insults, went by the names of consules, dictatores, 
patricii, nobiles, in a word, by any other appellation 
than that horrid one of 1·e:i', they were free, and that 
such a valuable situation must be preferred at the price 
of every calamity. 

In the same manner, certain writers of the present 
age, misled by their inconsiderate admiration of the 
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DE LOI.ME. governments of ancient times, and, perhaps, also by a 
· desire of presenting lively contrasts to what they call 
the degenerate manners of our modern times, have cried 

The governmen ts up the governments of Sparta and Rome, as the only
of Sparta and 
Hon1e, n1isapprc .. 	 ones fit for us imitate. In their opinions, the only
bended the only 
rational design 	 proper employment of a free citizen is, to be eitlwr in
of civil socictiCE. 

cessantly assembled in the forum, or preparing for war. 
Being valiant, inured to hardships, inflamed with an ardent 
!01.:e of one's own counfry, which is, after all, nothing 
more than an ardent desire of injuring all mankind for 
the sake of that society of which we are members, 
and with an ardent love of glory, which is likewise 
nothing more than an ardent desire of committing 
slaughter, in order to make afterwards a boast of it, 
bave appeared to these writers to be the only social 
qualifications worthy of our esteem, and of the encou
ragement of lawgivers*. And while, in order to sup
port such opinions, they have used a profusion of exag
gerated expressions without any distinct meaning, and 
perpetually repeated, though without defining tliem, 
the words dastardliness, corruption, greatness of soul, and 
'Cirtue, they have not once thought of telling us the 
only thing that was worth our knowing, which is, 
whether men were happy under those governments 
which they have so much exhorted us to imitate. 

Neither did they Nor, while they have thus misapprehended the only
understand the 
true end of tho 	 rational design of civil societies, have they better 
particular insti
tutions by which 	 understood the true end of the particular institutions 
they were to be 
regulated, 	 by which they "·ere to be regulated. They were 

satisfied when they saw the few, who really governed 
every thing in the state, at times performed the illu
sory ceremony of assembling the body of the people, 
that they might appear to consult them; and the mere 

• I have used all the above expressions in the same sense in which they 
were used in the ancient commonwealths, and still are by most of the 
writers who_describe their governments. 
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giving of votes, un<ler any <lisadvantage in tho manner DE Lor.~rn. 


of giving them, and how much soever the law might 
afterwards be neglected that was thus pretended to 
have been made in common, has appeared to them to 
be liberty. 

But those writers are seemingly in the right: a man 
who contributes by his vote to the passing of a law, 
has himself made the law; in obeying it, he obeys 
himself ;-he therefore is free. A play on ,vor<ls, and 
nothing more. The individual who has voted in a 
popular legislative assembly has not made the law that 
has passed in it; he has only contribute<l, or seemed 
to contribute, towards enacting it, for his thousandth, 
or even ten thousandth, share; he has had no oppor
tunity of making his objections to the proposed law, 
or of canvassing it or of proposing restrictions to it; 
and he has only been allo,ved to express his assent 
or dissent. ,vhen a law has passed agreeably to his 
Yote, it is not as a consequence of this hi8 vote that 
his will happens to take place; it is because a number 
of other men have accidentally thrown themselves on 
the same side with him :-when a law contrary to 
his intentions is enacted, he must nevertheless submit 
to it. 

This is not all; for though we should suppose that 
to give a vote is the essential constituent of liberty, 
yet such liberty could only be said to Jast for a single 
moment, after which it becomes necessary to trus~ 
entirely to the discretion of other persons; that is, 
according to this doctrine, to be no longer free. It 
becomes necessary, for instance, for the citizen who 
has given his vote, to rely on the honesty of those who 
collect the suffrages ; and more than once have false 
declarations been made of them. 

The citizen must also trust to other persons for tho 
execution of those things which have been resoh·cd 

"A man who 
contributes by 
hi:1 vote to the 
passing of a law, 
has himself 
ma<lc the lnw; 
in obeying it, ho 
ob['ys himsJlf ;" 
he ther<.•forc ht 
free. 

T1w dtizcn 1nu:;t 
trust other per• 
6011~, for tho 
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execution of 
those things, 
which have been 
resolved upon 
in common. 

Liberty defined. 

To concur, by 
suffrage, in the 
enactment of 
laws, is to enjoy 
a share of power. 
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upon in common : and when the assembly. shall have 
separated, and he shall find himself alone, in the pre. 
sence of the men who are invested with the public 
power, of the consuls, for instance, or of the dictator, 
l1e will have but little security for the continuance of 
his liberty, if he has only that of having contributed 
by his suffrage towards enacting a law which they are 
determined to neglect. 

\Vhat then is liberty ?-Liberty, I would answer, so 
far as it is possible for it to exist in a society of beings 
whose interests are almost perpetually opposed to each 
other, consists in this, that every man, wldle lie 1·espects 
t!te pe'l'Sons of othm'S, and allows them, quietly to enJoy the 
p1·oduce of tlieir industry, be certain ltimself likewise ta 
enjoy the produce of liis own indushy, and tltat his person 
be also secure. But to contribute by one's suffrage to 
procure these advantages to the community,-to have 
a share in establishing that order, that general arrange
ment of things by means of which an individual, lost 
as it were in the crowd, is effectually protected ;-to 
lay down the rules to be observed by those who, being 
invested with a considerable power, are charged with 
the defence of individuals, and provide that they 
should never transgress them ;-these are functions, 
are acts of government, but not constituent parts of 
liberty. ~ 

In a word: to concur by one's suffrage in enacting 
laws, is to enjoy a share, whatever it may be, of power; 
to live in a state where the laws are equal for all, and 
sure to be executed (whatever may be the means by 
,vhich these advantages are attained), is to be free. 

Be it so: we grant that to give one's suffrage is not 
liberty itself, but only a mean of procuring it, and a 
mean too which may degenerate to mere form; we 
grant also, that other expedients might be found for 
that purpose ; and that for a man to decide that a state 
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with whose government and interior administration he DE LotME, 

is unacquainted, is a state in which the people are 
slaves, Me nothing, merely because the comitia of ancient 
Rome are no longer to be met with in it, is a some
what precipitate decision. Yet many, perhaps, will 
continue to think that liberty would be much more 
complete, if the people at large were expressly called 
upon to give their opinion concerning the particular 
provisions by which it is to be secu~ed, and that the 
English laws, for instance, if they were made by the 
suffrages of all, would be wiser, more equitable, and, 
above all, more likely to be executed. To this objec
tion, which is certainly specious, I shall endeavour to 
give an answer. 

If, in the first formation of a civil societ)', the only In the.first 
format10n of 

care to be taken was that of establishing, once for all, civil society, the 
several duties 

the several duties which every individual owes to which every in
dl\'hlual owes to 

others and to the state;-if those who are entrusted others and to the 
, • state are alone

with the care of procurmg the performance of these regarded. 

duties, had neither any ambition, nor any other private 
passions, ·which such employment might put in motion, 
and furnish the means of gratifying:-in a word, if, 
looking upon their function as a mere task of duty, 
they were never tempted to deviate from the intentions 
of those who had appointed them:-I confess that, in 
such a case, there might be no inconvenience in 
allowing every individual to have a share in the 
government of the community of which he is a 
member; or rather, I ought to say, in such a society, 
and among such beings, there would be no occasion for 
any government. 

But experience teaches us that many more precau
tions, indeed, are necessary to oblige men to be just 
towards each other; hay, the very first expedients that 
may be expected to conduce to such an end, supply the 
most fruitful source of the evils which are proposed to 
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be prevented. Those laws which were intended to be 
equal for all, are soon warped to the private convenience 
of those who have been made the administrators of 
them: instituted at first for the protection of all, they 
soon are made only to defend the usurpations of a few; 
and, as the people continue to respect them, while 
those to whose guardianship they were intrusted make 
little account of them, they at length have no other 
effect than that of supplying the want of real strength 
in those few who have contrived to place themselves 
at the head of the community, and of rendering 
regular and free from danger the tyranny of the 
smaller number over the greater. 

To remedy, therefore, evils which thus have a ten
dency to result from the very nature of things,-to 
oblige those who are in a manner masters of the law, 
to conform themselves to it,-to render ineffectual the 
silent, powerful, and ever-active conspiracy of those 
who govern, requires a degree of knowledge, and a 
spirit of perseverance, which are not to be expected 
from the multitude. 

The greater part of those who compose this multi
tmle, taken up with the care of providing for their 

. subsistence, have neither sufficient leisure, nor even,
l ' hin consequence of t 1eir ll,lOre imperfect education, t e 

degree of information requisite for functions of this 
kind. Nature, besides, who is sparing of her gifts, has 
bestowed upon only a few men an understanding 
capable of the complicated researches of legislation: 
and, as a sick man trusts to his physician, a client to 
his lawyer, so the greater number of the citizens must 
trust to those who have more abilities than themselves 
for the execution of things, which, at the same time 
that they so materially concern them, require so many 
qualifications to perform them with any degree of suf
ficiency. 
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another must be added, which is, if possible, of still Themultitude, 
in consequence

greater weight. This is, that the multitude, in conse- ofthcirbeinga 
, b . l , d . bl f multitude, aroquence Of their emg a mu t1tu e, are mcapa e O incapableof 

. l . coming to any 
commg to any mature reso ut10n 1 

mature resolu• 

Those who compose a popular assembly are not tion. 

actuated, in the course of their deliberations, by any 
clear and precise views of present or positive personal 
interest2. As they see themselves lost, as it were, in 
the crowd of those who are called upon to exercise the 
same function with themselves-as they know that 
their individual votes will make no change in the puLlic 
resolutions, and that, to whatever side they may 
incline, the general result will nevertheless be the 
same ;-they do not undertake to inquire how far the 
things proposed to thorn agree with the whole of the 
laws already in being, or with the present circum
stances of the state, because men will not enter upon 
a laborious task, when they know that it can scarcely 
answer any purpose. 

It is, however, ·with dispositions of this kind, and 
each relying on all, that the assembly of the people 
meet. But, as very few among them have previously 
considered the suLjects on which they are called upon 
to determine, very few carry along ,vith them any 
opinion or inclination, or at least any inclination of 
their own, and to which they are resolved to adhere. 
As, however, it is necessary at last to come to some Thercsolntions 

• of nn assembly of 
resolution, the major part of them are determmed by the people, are 

dctenuined by
reasons which they would blush to pay any regard to rcasonswhich 

. l . } they would blush 
on much less serious occasions. An unusua s1g 1t, a topayanyrcgard 

, f l bl dd to, on less serious cl1ange of the ordmary place o t ie assem y, a su en occasions. 

disturbance, a rumour, are, amidst the general want of 
a spirit of decision, the sujftciens ratio of the determina

1 Vi<lc autc, 3!)2-417, 

2 Vi<le ante, 54, G!J-79, 3-!::i, 3iO, 392-417, 480-483. 
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tiou of the greatest part*; and from this assemblage 
of separate wills, thus formed hastily, and without 
reflection, a general will results, which is also void of 
reflection. 

If, amidst these disadvantages, the assembly were 
left to themselves, and nobody had an interest to lead 
them into error, the evil, though very great, would not, 
holrever, be extreme, because such an assembly never 
beiug called upon but to determine upon an affirma
tive or negative (that is, only having two cases to 
choose between), there would be an equal chance of 
their choosing either; and it might be hoped that at 
every other turn they would take the right side. 

But the combination of those who share either in the 
actual exercise of the public power, or in its advan
tages, do not thus allow themselves to Ellt down m 
• • Tl k h'} h I l Emact10n. 1ey wa e, w 1 o t e peop e s eep. n
tirely taken up with the thoughts of their own power, 
they live but to increase it. Deeply versed. in the 
management of public business, they see at once all 
the possible consequences of measures. And, as they 
liave the exclusive direction of the springs of govern
ment, they give rise, at their pleasure, to every inci
dent that may influence the minds of a multitude who 
are not on their guard, and who ,vait for some event 
or other that may finally determine them. 

It is they who convene the assembly, and dissolve 
it: it is they ,vho offer propositions, and make speeches 
to it. Ever active in turning to their advantage every 
circumstance that happens, they equally avail them
selves of the tractableness of the people during public 
calamities, and its heedlessness in times of prosperity. 

• Every one knows of how much importance it was, in the Roman com• 
mon~ealth, to assemble tl1e people in one place rather than another. In 
order to change entirely the nature of their resolutions, it was often suffi• 
cient to hide from tl1em, or let them see, the Capitol. 
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When things take a different tum from what they 
expected, they dismiss the assembly. By presenting to 
it many propositions at once, and which are to be voted 
upon in the lump, they hide what is destined to pro
mote their own private views, or give a colour to it, by 
joining it with things which they know will take hold 
of the mind of the people*. By presenting, in their 
speeches, arguments and facts which men have no time 
to examine, they lead the people into gross, and yet 
decisive errors: and the common-places of rhetoric, 
supported by their personal influence, ever enabled 
them to draw to· their side the majority of votes. 

On the other hand, the few (for there are, after all, 
some) who, having meditated on the proposed ques
tion, see the consequences of the decisive step which is 
just going to be taken, being lost in the crowd, cannot 
make their feeble voices to be heard amidst the uni
versal noise and confusion. They have it no more in 
their power to stop the general motion, than a man in 
the midst of an army, on a march, has it in his 1mwer 
to avoid marching. In the mean time, the people are 
giving the suffrages; a majority appears in favour of 
the proposal; it is finally proclaimed as the general 
will of all; and it is at bottom nothing more than the 
effect of the artifices of a few designing men, who are 
exulting among themselvest. 

• It was thus the senate of Rome assumed to itself the power of laying 
taxes. They promised, in the time of the war against the Veientes, to give 
pay to such citizens as would enlist; and to that end they established a 
tribute. The people, solely taken up with the idea of not going to war at 
their own expense, were transported with so much joy, that they crowded at 
the door of the senate, and laying hold of the hands of the senators, called 
them their fathers-Nihil unquam, acceptum a plebe tanto gaudio traditur: 
conc11rsum itaque ad curiam esse, prehensatasque e.:t'euntium manus, patres vere 
appel/atos, ~·c. See Tit. Liv. book iv. 

t I might confirm all these things by numberless instances from ancient 
history; but if I may be allowed, in this case, to draw examples from my 
own country, et celebrai·e domesticafacta, I shall relate facts which will be no 
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In a word, those who are acquainted with republican 
governments, and, in general, who know the manner 
in which business is transacted in numerous assemblies, 
will not scruple to affirm that the few who are united, 
·who take an active part in public affairs, and whose 

less to the purpose.-In Geneva, in the year 1707, a law was enacted, 
that a general assembly of the people should be held every five years, to 
treat of the affairs of the republic: but the magistrates, who dreaded those 
assemblies, soon obtained from the citizens themselves the repeal of the 
law; and the first resolution of the people, in the first of those periodical 
assemblies (in the year 1712), was to abolish them for ever. The profound 
secresy with which the magistrates prepared their proposal to the citizens 
on that subject, and the sudden manner in which the latter, when assem
bled, were acquainted with it, and made to give their votes upon it, have 
indeed accounted but imperfectly for this strange determination of the 
people; and the consternation which seized the whole assembly when the 
result of the suffrages was proclaimed, has confirmed many in the opinion 
that some unfair means had been used. The whole transaction has been 
kept secret to this day ; but the common opinion on this subject, which has 
been adopted by M. Rousseau, in his Leth'es de la ~Montagne, is this: The 
magistrates, it is said, had privately instructed the secretaries in whose ears 
the citizens were to whisper the suffrages: when a citizen said approbation, 
he was understood to approve the proposal of the magistrates: when he said 
,·ejection, he was understood to reject the periodical assemblies. 

In the year 1738, the citizens enacted at once into laws a small code of 
forty-four articles, by one single line of which they bound themselves for 
ever to elect the four syndics (the chiefs of the council of the twenty-five) 
out of the members of the same council; whereas they were before free in 
their choice. They at that time suffered also the word approved to be , 
slipped into the law mentioned in the note, p. 828, which was transcribed 
from a former code; the consequence of which was to render the rnagis· 
trates absolute masters of the legislature. 

The citizens had thus been successively stripped of all their political 
rights, and had little more left to them than the pleasure of being called a 
sovereign assembly, when they met (which idea, it must be confessed, pre
served among them a spirit of resistance which it would have been dangerous 
for the magistrates to have provoked too far), and the power of at least 
refu.sing to elect the four syndics. Upon this privilege the citizens, a few 
years ago (A.D, 1765 to 1768), made their last stand: and a singular con· 
junction of circumstances having l1appened at the same time, to raise and 
preserve among them, during three years, an uncommon spirit of union and 
perseverance, they in the issue succeeded, in a great measure, to repair the 
injuries which they bad been made to do to themselves for two hundred 
years and more. 

[ A total change has since that time been effected by foreign forces, in 
the government of the republic.] 



-----

C:11. Y.] THE REPRESENTATIVE POWER. 845 

station makes them conspicuous, have such an advan
tage over the many who turn their eyes towards them, 
and are without union among themselves, that, even 
with a middling degree of Rkill, they can at all times 
direct, at their pleasure, the general resolutions"; that, 
as a consequence of the very nature of things, there is 
no proposal, however absurd, to which a numerous 
assembly of men may not, at one ti'me or other, be 
brought to assent,-and that laws would be wiser, and 
more likely to procure the advantage of all, if they 
were to be made by drawing lots, or casting dice, than 
by the suffrages of a multitude. 

CHAPTER VI. 

Advantages that accrue to the People from appointing 

Representatives. 


How then shall the people remedy the disadvantages 
that necessarily attend their situation? How shall 
they resist the phalanx of those who have engrossed 
to themselves all the honours, dignities, and power in 
the state? 

It will be by employing for their defence the same 
means by which their adversaries carry on their attack: 
it will be by using the same weapons as they do,-the 
same order,-the same kind of discipline. 
· They are a small number, and consequently easily 
united;-a small number must therefore be opposed to 
them, that a like union may also be obtained. It is 
because they are a small number, that they can deli
berate on every occurrence, and never come to any 
resolutions but such as are maturely weighed ;-it is 
because they are few, that they can have forms wl1ich 

DE LoLME, 

There is no pro-, 
posal, however 
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8 Vide ante, 151, 157, HiG-168, 345-349, 367 (Note 4), :l!H-417, 
446-450, 461-163, 430-41)3. 
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continually serve them for general standards to resort 
to, approved maxims to which they invariably adhere, 
and plans which they never lose sight of :-here, there. 
fore, I repeat it, oppose to them a small number, and 
you will obtain the like advantages. 

Besides, those who govern, as a farther consequence 
of their being few, have a more considerable share, 
consequently feel a deeper concern in the success, 
whatever it may be, of their enterprises. As they 
usually profess a contempt for their adversaries, and 
are at all times acting an offensive part against them, 
they impose on themselves an obligation of conquering. 
They, in short, who are all alive from the most powerful 
incentives, and aim at gaining new advantages, have to 
do with a multitude, who, wanting only to preserve 
what they already possess, are unavoidably liable to 
long intervals of inactivity and supineness. But the 
people, by appointing representatives, immediately gain 
to their cause that advantageous activity which they 
before stood in need of, to put them on a par with 
their adversaries; and those pas~ions become excited 
in their defenders, by which they themselves cannot be 
actuated. 

Exclusively charged with the care of public liberty, 
the representatives of the people will be animated by 
a sense of the greatness of the concerns with which 
they are intrusted. Distinguished from the bulk of 
the nation, and forming among themselves a i:,eparate 
assembly, they will assert the rights of which they 
have been made the guardians, with all that warmth 
which the esprit de corps is used to inspire*. Placed 

* If it had not been for an incentive of this kind, the English commons 
would not have vindicated their right of taxation with so much vigilance as 
they have done, against all enterprises (often perhaps involuntary) of the 
lords 1• 

1 Vide ante, 100, 105, 132, 135-137, 288, 351, 352, 377, 451,472,473, 
486, 531-565, . · · 
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on an elevated theatre, they will endeavour to render DE LouIE. 

themselves still more conspicuous; and the arts and 
ambitious activity of those who govern will now be 
encountered by the vivacity and perseverance of oppo
nents actuated by the love of glory. 

Lastly, as the representatives of the people will The representa
tives of tho 

naturally be selected from among those citizens who people wm 
• 	 naturally be 

are most favoured by fortune, 	 and will ha,ve conse- selectedfrom 
'}} , t} 'd among those quently IllUCh t O preserve, t hey Wl , even In lC Illl St citizen•, who are 

' t' k hf l } • f mostfavouredby
0 f qmet 1mes, eep a watc U eye on· t lC mot10ns O fortune. 

power2. As the advanta.ges they possess will na.turally 
create a kind of rivalship between them and those who 
govern, the jealousy which they will conceive aga.inst 
the latter will give them an exquisite degree of sensi
bility on every increase of their authority. Like those 
delicate instruments which discover the operations of 
nature, while they are yet imperceptible to our senses, 
they will warn the people of tho8e things which of 
themselves they never see but when it is too late; and 
their greater proportional share, whether of real riches, 
or of those which lie in the opinions of men, will make 
them, if I may so express myself, the barometers that 
will discover in its first beginning, every tendency to a 
change in the constitution*. 

• All the above reasoning essentially requires that the representatives of 
the people should be united in interests with the people". \Ve shall soon 
see that this union really prevails in the Engli~h constitution, and may be 
called the masterpiece of it. 

1 Vide ante, 100, 105, 132, 135-137, 351, 352, 451, 472, 473, 486, 487, 
531-5G5, 575-629. 

8 Ibid. 531-565. 
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CHAPTER VII. 

The Suliject continued.--The Acfrantages tltat accrue to the 
People from their appointing Representati?:es are 'Cery incon
sideravle, unless tltey also entirely trust tlieir Legislatfre 
A utlwrity to tltem. 

TnE observations made in the preceding chapter are so 
obvious, that the people themselves, in popular govern
ments, have always been sensible of the truth of them, 
and never thought it possible to remedy, by themselves 
alone, the disadvantages necessarily attending their 
situation. ,vhenever the oppressions of their rulers· 
have forced them to resort to i-ome uncommon exer
tion of their legal powers, they have immediately put 
themselves under the direction of those few men who 
had been instrumental in informing and encouraging 
them: and ,vhen the nature of the circumstances has 
required any degree of firmness and perseverance in 
their conduct, they have never been able to attain 
the ends they proposed to themselves, except by means 
of the most explicit deference to those leaders whom 
they had thus appointed. 

But, as these leaders, thus hastily chosen, are easily 
intimidated by the continual display which is made 
before them of the terrors of po,ver;-as that unlimited 
confidence which the people now repose in them only 
takes place "·hen public liberty is in the utmost danger, 
and cannot be kept up otherwise than by an extraor
dinary conjunction of circumstances, in which those 
who govern seldom suffer themselves to be caught 
more than once;-the people hase constantly sought 
to avail themselves of the short intervals of superiority 
which the chance of evepts hµ,d given them, for render
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ing durable those advantages ,vhich they knew would, 
of themselves, be but transitory, and for getting some 
persons appointed, whose peculiar office it may be to 
protect them, and whom the constitution shall thence
forward recognise. Thus it ·was .that the people of 
Laced::cmon obtained their epltori, and the people of 
Rome their tribunes. 

"\Ve grant this, will it be said ; put the Roman 
people never allowed their tribunes ·to conclude any
t!tin.9 dc.finitii·ely; they, on the contrary, reserved to 
themselYes the right of mtifying* any resolutions the 
latter should take. This, I answer, was the very cir
cumstance that rendered the institution of tribunes 
totally ineffectual in the event. The people-thus 
wanting to interfere, with their own opinions, in the 
resolutions of those on whom they had, in their wis
dom, determined entirely to rely-and endeavouring to 
settle with a hundred thousand votes things ,vhich would 
have been settled equally well by the votes of their 
advisers,-defeated in the issue every beneficial encl of 
their former provisions: and while they meant to pre
serv~ an appearance of their sovereignty (a chimerical 
appearance, since it was under the direction of others 
that they intended to vote), they fell back into all 
those inconveniences which we have before mentioned. 

The senators, the consuls, the dictators, and the 
other great men of the republic, whom the people 
were prudent enough to fear, and simple enough to 
believe, continued still to mix with them, and play 
off their political artifices. They continued to make 
speeches to themt, and still availed themselves of their 

• See Rousseau's Social Contract. 
t Valerius Maxirnus relates, that the tribunes of the people having 

offered to propose some regulations in regard to the price of corn, in a time 
of great scarcity, Scipio Nasica overruled the assembly merely by saying, 
"Silence, Romans! I know better than you what is expedient for the 
republic."-" ,vhich words were no sooner heard by the people, than they 
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1frivilege of changing at their pleasure the place and 
form of the public meetings. "\Vhen they did not find 
it possible by such means to direct the resolutions of 
the assemblies, they pretended that the omens were 
not favourable, and under this pretext, or others of the 
same kind, they dissolved them*. And the tribunes, 
when they had succeeded so far as to effect an unio11 
among themselves, thus were obliged to submit to the 
pungent mortification of seeing those projects which 
they had pursued with infinite labour, and even through 
the greatest dangers, irrecoverably defeated by the most 
despicable artifices. 

,vhen, at other times, they saw that a confederacy 
was carrying on with uncommon warmth against them, 
and despaired of succeeding by employing expedients 
of the above kind, or were afraid of diminishing their 
efficacy by a too frequent use of them, they betook 
themselves to other stratagems. They then conferred 
on the consuls, by the means of a short form of words 
for the occasiont, an absolute power over the lives of 
the citizens, or even appointed a dictator. The people, 
at the sight of the state masquerade which was disp}ayed 
b0fore them, were sure to sink into a state of conster
nation: and the tribunes, however clearly they might 
see through the artifice, also trembled in their turn, 
when they thus beheld themselves left without de
fenders+· 
showed by a silence full of veneration, that they were more affected by his 
autl1ority, than by the necessity of providing for their own subsistence." 
Tacete, qU<Bso, Quirites ! Plus enim ego quam vos quid reipublictB expediat 
intelligo.-QutB voce audit&, omnes, pleno venerationis silentio, majorem ejus 
auctoritatis quam alimentorum suorum euram egerunt. 

" Quid enim majus est, si de jure augurum qu.tBrimus, (says Tully, who was 
himself an augur, and a senator also,) quam posse a summis imperiis et summis 
potestatibus commitiatus et concilia vel instituta dimittere vel habita rescindere~ 
Quid gravius quam rem susceptam dirimi, si unus augur ALIUM (id est, alhun 
diem) dixerit 1 See De Legib. lib. ii. § 12. 

t Videat consul ne quid detrimenti respublica capiat. 
+"The tribunes of the people," says Livy, who was a great admirer of 
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At other times, they bronght false accusations 
against the tribunes before the assembly itself; or, by 
privately slandering them with the people, totally 
deprived them of their confidence. It ..was through 
artifices of this kind, that the people were brought 
to behold, without concern, the murder of Tiberius 
Gracchus, the only Roman that was really virtuous,
the only one who truly loved the pe<;>ple. It was also 
in the same manner that Caius, who was not deterred 
by his brother's fate from pursuing the same plan of 
conduct, was in the end so entirely forsaken by the 
people, that nobody could be found among them who 
would even lend him a horse to fly from the fury of 
the nobles; and he was at last compelled to lay violent 
hands upon himself, while he invoked the wrath of the 
gods on his inconstant fellow-citizens. 

At other times, they raised divisions among the 
people. Formidable combinations broke out suddenly 
on the eve of important transactions ; and all mode
rate men avoided attending assemblies, where they saw 
that all was to be tumult and confusion'. 

In fine, that nothing might be wanting to the inso
lence with which they treated the assemblies of the 
people, they sometimes falsified the declarations of the 
number of the votes; and once they even went so far 
as to carry off the urns into ..which the citizens were 
to throw their suffrages*. 

the aristocratical power, " and the people themselves, durst neither lift up 
their eyes, nor ever mutter, in the presence of the dictator." Nee adversus 
dictatoriam vim, aut tribuni plebis, aut ipsa plebs, attollere oculus, aut hiscere, 
audebant. See Tit. Liv. lib. vi. § 16. 

* The reader, with respect to all the above observations, may see 
Plutarch's Lives, particularly the Lives of the two Gracchi. I must add, that 
I liave avoided drawing any instance from those assemblies in which one• 
half of the people were made to arm themselves against the other. I have 
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CHAPTER VIII. 

Tlte Subject concluded-Effects tlwt ltave resulted in the Englisli 
Gove1·mnent, from the People's Pou·er being completely dele
gated to tlteir Representatives. 

BuT when the people have entirely trusted their power 
to a moderate .number of persons, affairs immediately 
take a widely different turn. Those who govern are 
from that moment obliged to leave off all those stra
tagems which had hitherto ensured their success. 
Instead of those assemblies which they affected to 
despise, and were perpetually comparing to storms, or 
to the current of the Euripus*, and in regard to which 
they accordingly thought themselves at liberty to pass 
over the rules of justice, they now find that they have 
to deal with men who are their equals in point of 
education and knowledge, and their inferiors only in 
point of rank ancl form. They, in consequence, soon 
find it necessary to adopt quite different methods; 
and, above all, become very careful not to talk to them 
any more about the sacred chickens, the white or black 
days, and the Sibylline books.-As they see their new 
adversaries expect to have a proper regard paid to 
them, that single circumstances inspires them with 
it :-as they see them act in a regular manner, observe 
constant rules, in a word, proceed with form, they 
come to look upon them with respect, for the very 

here only alluded to those times which immediately either preceded or 
followed the third Punic war, as these are commonly called the best periods 
of the republic. 

• Tully makes no end of his similes on this subject. Quod enim fretum, 
quern Euripum, tot motus, tantas et tam varias habere putatis agitationes jluctuum, 
quantas perturbationes et quantos teslus habet ratio comitiorum !l See Orat. pro 
Murruna.-Concio, says he, in another place, qute ex imperitissimis cons/at, cS,·c. 
De Amicitia, § 25. 
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same reason which makes them themselves to be 
reverenced by the people. 

The representatives of the people, on the other 
hand, do not fail soon to procure for themselves every 
advantage that may enable them ·effectually to use the 
powers with which they have been intrusted, and to 
adopt every rule of proceeding that may make their 
resolutions to be truly the result of reflection and 
deliberation. Thus it was that the representatives of 
the English nation, soon after their first establishment, 
became formed into a separate assembly 1 

; they after
wards obtained the liberty of appointing a president:
soon after, they insisted upon their being consulted on 
the last form of the acts to which they had given rise : 
-lastly, they insisted on thenceforth framing them 
themselves•. 

In order to prevent any possibility of surprise in the 
course of their proceedings, it is a settled rule with 
them, that every proposition, or bill, must be read 
three times, at different prefixed days', before it can 
receive a final sanction: and before each reading of 
the bill, as well as at its first introduction, an express 
resolution must be taken to continue it under con
sideration. If the bill be rejected in any one of those 
several operations, it must be dropped, and cannot be 
proposed again during the same session* '. 

* It is, moreover, a settled rule in the House of Commons, that no 
member is to speak more than once in the same debate. When the number 
and nature of the clauses of a bill require that it should be discussed in a 

i Vide ante, 100, 104-110, 131-137. 
1 Ibid. 104-110, 131-137, 377, 451,472,473, 486, 531-565. 
8 The standing orders are sometimes suspended, by a "resolution of the 

llouse," in order to allow a bill of urgent necessity to pass through the 
whole, or several, of its stages in one day. 

• In 1605, a bill to regulate or suppress purveyance which had passed 
the commons was rejected by the lords :-another bill to the same effect 
was sent up, which the Upper House rejected without discussion, by a rule 
then first established, that the same hill couhl not be proposed twice in one 
sessiou.-Sloanc MbS. 461. Joul'll. Fl'b, 20 & 22, 1W5. 
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The commons have been, above all, jealous of the 
freedom of speech in their assembly 6 They have• 

expressly stipulated, as we have mentioned above, that 
none of their words or speeches should be questioned 
in any place out of their house. In fine, in order to 
keep their deliberations free from every kind of in
fluence, they have denied their president the right to 
give his vote, or even his opinion 7;-they moreover 
have settled it as a rule, not only that the king could 
not send to them any express proposal about laws, or 
other subjects, but even that his name should never be 
mentioned in the deliberations*. 

But that circumstance which, of all others, constitutes 
the superior excellence of a government in which the 
people act only through their representatives, that is, 
by means of an assembly formed of a moderate number 
of persons, and in which it is possible for every member 
to propose new subjects, and to argue and to canvass 
the questions that arise,-is, that such a constitution 

free manner 5 ; a committee is appointed for the purpose, who are to make 
their report afterwards to the House. \Vhen the subject is of importance, 
this committee is formed of the whole House, which still continues to sit 
at !he same place, but in a less solemn manner, and under another presi• 
dent, who is called the chairman of the committee. In order to form the 
House again, the mace is replaced on the table, and the speaker goes again 
into his chair. ' 

• If any person should mention in his speech, what the king wishes should 

be, would be glad to see, &c. he would be immediately called to order, for 
attempting to influence the debate, 

5 Every bill is obliged to be committed either to a committee of the whole 
House, or a select committee, who make their report to the House; and 
resolutions are either taken to go into committee, or grant the committee:
resolutions are also taken on each clause of the bill in committee, for 
reporting _it, receiving the report, and taking the same into consideration, 
&c. 

8 Vide ante, 136,283, 328, 472, 531-565. 
7 If the numbers are equal, the speaker has the casting vote. When, 

also, the house resolves itself into committee, and the speaker is, conse• 
quently, out of the chair, he has the right, equally with the other members, 
of both voting and delivering his sentiments, and, as every subject of 
importance goes to a committee, the speaker has a. stage in which he can, 
if he please, ma.ke known his opinion upon it. 
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is the only one capable of the immense advantage (of DE LoulE. 

which perhaps I did not convey an adequate idea to 
the reader when I mentioned it before*) of putting 
into the hands of the people the moving springs of the 
legislative authority. 

In a constitution where the people at large exercise Theboaste,1 
power of the 

the function of enacting the laws, as it is only to those people, some
times rendered 

persons towards whom the citizens are accustomed to completely illu• 

turn their eyes, that is, to the very men who govern, sory. 

that the assembly have either time or inclination to 
listen, they acquire, at length, as has constantly been 
the case in all republics, the exclusive right of propos
ing, if they please, when they please, in what manner 
they please: a prerogative this, of such extent, that it 
would suffice to put an assembly, formed of men of the 
greatest parts, at the mercy of a few dunces, and 
renders completely illusory the boasted power of the 
people. Nay more, as this prerogative is thus placed 
in the very hands of the adversaries of the people, it 
forces the people to remain exposed to their attacks, 
in a condition perpetually passive, and takes from them 
the only legal means by which they might effectually 
oppose their usurpations 0 

To express the whole in a few words-A 'J'epresen- A 1·epresentative 
. constitution, 

tatzve constitution places the remedy in the hands of placcsthere
• • n1edy in the

those who feel the disorder: but a popular const1tut10n hands of those 
• • who feel the

places the remedy m the hands of those who cause 1t: disorder- . 
. . 'I d . . h t f } popular constttuancl It JS necessar1 y pro uct1ve, Ill t e even , 0 t 18 tion,inthehands 

• fi t f h 1· • I I 't f t t' th ofthosewhomis or une, o t e po 1tica ca am1 y, o rus mg e cause it. 

care and the means of repressing the invasions of power, 
to the men who have the enjoyment of power. 

* See Chap. IV. of this Book. 

8 Vide ante, 394-417. 
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CHAPTER IX. 

A farther Disadvantage of Republican Governments.-The 
People are necessarily betrayed by t!tose in wltom t!tey trust. 

IlowEVER, those general assemblies of a people who 
were made to determine upon things which they 
neither understood nor examined,-that general con
fusion in which the ambitious could at all times hide 
their artifices, and carry on their schemes with safety, 
were not the only evils attending the ancient common
wealths. There was a more secret defect, and a defect 
that struck immediately at the very vitals of it, inherent 
in that kind of government. 

It was impossible for the people ever to have faithful 
defenders 1. Neither those whom they had expressly 
chosen, nor those whom some personal advantages 
enabled to govern the assemblies (for the only use, I 
must repeat it, which the people ever make of their 
power, is either to give it away, or allow it to be taken 
from them), could possibly be united to them by any 
common feeling of the same concerns. As their 
influence put them, in a great measure, upon a level 
with those· who were invested with the executive 
authority, they cared little to restrain oppressions out 
of the reach of which they saw themselves placed. 
Nay, they feared they should thereby lessen a power 
which they knew was one day to be their own; if they 
had not even already an actual share in it*. 

• How could it be expected that men who entertained views of being 
prrotors, would endeavour to restrain the power of the prrotors,-that men 
who aimed at being one day consuls, would wish to limit the power of the 
consuls,-that men whom their influence among the people made sure of 
getting into the senate, would seriously endeavour to confine the authority 
of the senate ? 

1 Vide ante, 5-1, C!J-7V, 1CG-IC8, 345, 3DG-417, 4/J0-483. 
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Thus, at Rome, the only end which the tribunes DE LouIE. 

ever· pursued with any degree of sincerity and perse- Theonlyen<l 
which the tri·

verance, was to procure to the people, that is, to them- bunespursucd 

selves, an admission to all the diffe_rent dignities in the ;;t~\;i;:;:, 

republic. After having obtained that a law should be ~':~~,:~:1
:•: 

enacted for admitting plebeians to the consulship, they publicdignities. 

procured for them the liberty of intermarrying with 
the patricians. They afterwards rendered them admis
sible to the dictatorship, to the office of military 
tribune, to the censorship: in a word, the only use 
they made of the power of the people, was to increase 
privileges which they called the privileges of all, 
though they and their friends alone were ever likely to 
have the enjoyment of them. 

,ve do not find tl~at they ever employed the power The pcwers of 
the Roman

of the people in things really beneficial to the people. people were not,ve do . not find that they ever set bounds to the :::;~~~Y:!i\~ 
terribie power of its magistrates,-that they ever ~i~,::;~e!." 
repressed that class of citizens who knew how to make 
their crimes pass uncensured,-in a word, that they 
ever endeavoured, on the one hand to regulate, and on 
the other to strengthen, the judicial power ; precautions 
these, without which men might struggle to the end of 
time, and never attain true liberty*. 

And indeed the judicial power, that sure criterion of ThejudiciaI 
pcweratRomethe goodness Of a government, was aIways, at Rome, a wasamere ' 

· t f Th I t 11 instrument ofmere ms rument o tyranny. e consu s were a a tyranny. 

times invested with an absolute power over the lives of 
the citizens. The dictators possessed the same right; 
so did the prretors, the tribunes of the people, the 
judicial commissioners named by the senate, and so, of 
course, did the senate itself: and the fact of the three 
hundred and seventy deserters whom it commanded to 
be thrown at one time, as Livy relates, from the Tar

• \Vithout such precautions, laws must always be, as Pope expresses it, 

" Still for the strong too weak, the weak too strong." 
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DE LOL11IE. peian rock, sufficiently sho,vs that it well knew how to 
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exert its power upon occasion. 
It even may be said, that, at Rome, the power of 

life and death, or rather the right of killing, was 
annexed to every kind of authority whatever, even to 
that which results from mere influence, or wealth; and 
the only consequence of the murder of the Gracchi, 
which was accompanied by the slaughter of three 
hundred, and afterwards of four thousand unarmed 
citizens, whom the nobles knocked on the head, was to 
engage the senate to erect a temple to Concord. The 
Led: Porcia de tergo civium, which has been so much 
celebrated, ·was attended ·with no other effect than that 
of more completely securing, against the danger of a 
retaliation, such consuls, prretors, qurestors, &c., as, like 
Verres, caused the inferior citizens of Rome to be 
scourged with rods, and put to death upon crosses, 
through mere caprice and cruelty*. 

In fine, nothing can more completely show to what 
degree the tribunes had forsaken the interests of the 
people, whom they were appointed to defend, than the 
fact· of their having allowed the senate to invest itself 
with the powers of taxation; they even suffered it to 
assume to itself the po"·er1 not only of dispensing with 
the laws, but also of abrogating themt. 

• If we turn our eyes to Lacedromon, we shall see, from several instances 
of the justice of the ephori, that matters were Ii ttle better ordered there, in 
regard to the administration of public justice. And in Athens itself, the 
only one of the ancient commonwealths in which the people seem to have 
enjoyed any degree of real liberty, we see the magistrates proceed nearly 
in the same manner as they now do among the Turks : and I think no 
other proof needs to be given tl1an the story of that barber in the Pir::eus, 
who having spread about the town the news of the overthrow of the 
Athenians in Sicily, which he l1ad heard from a stranger who had stopped 
at his shop, was put to the torture, by the command of the arcl1ons, because 
he could not tell the name of his author.-See Plut, Life of Nicias, 

t There are frequent instances of the consuls taking away from the 
capitol the tables of the laws passed under their predecessors. Nor was this, 
as we might at first be tempted to believe, an act of violence which success 
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In a word, as the necessary consequence of the com
municability of power, a circumstance essentially inhe
rent in the republican form· of government, it is 
impossible for it ever to be restrained within certain 
rules. Those who are in a condition to control it, 
from that very circumstance become its defenders. 
Though they may have risen, as we may suppose, from 
the humblest stations, and such as 'seemed totally to 
preclude them from all ambitious views, they have no 
sooner reached a certain degree of eminence, than they 
begin to aim higher'. Their endeavours had at first no 
other object, as they professed, and perhaps with sin
cerity, than to see the laws impartially executed: their 
only view now is to set themselves above them; and 
seeing themselves raised to the level of a class of men 
who possess all the power and enjoy all the advantages 
of the state, they make haste to associate themselves 
with them*. 

alone could justify; it was a consequence of the acknowledged power 
enjoyed by the senate, cujus erat gravissimum judicium de jure legum, as we 
may see in several places in Tully. Nay, tl1e augurs· themselves, as this 
author informs us, enjoyed the same privilege. " If laws had not been 
laid before the people in a legal fonn, they (the augurs) may set them 
aside; as was done with respect to the Lei1l Tatia, by the decree of the 
college, and to the Leges Livia1, by the advice of Philip, who was consul and 
augur." Legem, si non jure rogata est, tollere posslmt; ut Tatiam, decreto 
col/egii, ut Livias, consilio Philippi, consulis et auguris. (See De Legib, lib. ii, 
§ 12.) . . 

• Which always proves an easy thing. It is in commonwealtl1s the par
ticular care of that class of men who are at the head of the state, to keep a 
watchful eye over the people, in order to draw over to their own party any 
man who happens to acquire a considerable influence among them; and 
this they are (and indeed must be) the more attentive to do, in proportion 
as the nature of the government is more democratical. 

The 1:onstitution of Rome had even made express provisions on that 
subject. Not only the censors could at once remove any citizen into what 
tribe they pleased, and even into the senate (and we may easily believe 
that they made a political use of this privilege); but it was moreover a 
settled rule, that all persons who had been promoted to any puLlic office by 
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1 Yide ante, G!l-79, 395-417, 
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DE LoLll!E. Personal power and independence from the laws, 
Republican being, in such states, the immediate consequence of 
governments are 
opposed to civil the favour of the people, they are under an unavoid
liberty. able necessity of being betrayed. Corrupting, as it 


were, every thing they touch, they cannot show a pre• 

. ference to a man, but they thereby attack his virtue; 

they cannot raise him, without immediately losing him 

and weakening their own cause; nay, they inspire him 

,vith -views directly opposite to their own, and send 

him to join and increase the number of their enemies. 


Thus, at Rome, after the feeble barrier which ex
cluded the people from offices of power and dignity 
had been thrown down, the great plebeians, whom the 
votes of the people began to raise to those offices, were 
immediately received into the senate, as has been just 
now observed. From that period, their families began 
to form, in conjunction with the ancient patrician 
families, a new combination, or political association of 
persons*; and as this combination was formed of no 
1)articular class of citizens, but of all those who had 
influence enough to gain admittance into it, a single 
overgrown head was now to be seen in the republic, 
which, consisting of all who · had either wealth or 
power of any kind, and disposing at will of the laws 
and the power of the peoplet, soon lost all regard to 
moderation and decency. 

The ambitious Every constitution, therefore, wl1atever may be its 
principles which 

influence nu 
 form, which does not provide for inconveniences of the 
parties. kind here mentioned, is a constitution essentially im

perfect. It is in man himself that the source of the 

the people, such as the consulship, the mdilesliip, or tribuueship, became, 
ipsQ facto, members of the senate•. (Middleton's " Dissertation on the 
ltoman Senate.") · 

11 Called nol,iles and nobilitas. 

t It was, in several respects, a misfortune for the people of Rome, what.• 
ever may have been said to the contrary, by writers on this subject, that 
the distinction between the patricians and the plebeians was ever abolished; 
though, to say the truth, this Wll.li an event which could not be prevented. 
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evils to be remedied lies: gener~I precautions, there-· DE Lor.11rn. 


fore, can only prevent them. If it be a fatal error 
entirely to rely on the justice and equity of those who 
govern, it is an error no less dangerous to imagine, 
that, while virtue and moderation are the constant 
companions of those who oppose the abuses of power, 
all ambition, all thirst after dominion, have retired to 
the other party 2. 

Though wise men, led astray by the power of names, Precautions 
ought to be taken

and the heat of political contentions, may sometimes against all those, 
who can influ

lose sight of what ought to be their real aim, they ence the execu
tion of the laws.nevertheless know that it is not against the Apii, 

the Coruncanii, the Cethe,qi, but against all those who 
can influence the execution of the laws, that precau
tions ought to be taken; that it is not the consul, 
the pr::ctor, the archon, the minister, the king, whom 
he ought to dread, nor the tribune, or the represen-. 
tative of the people, on ·whom we ought implicitly to 
rely: but that all those persons, without distinction, 
ought to be the objects of our jealousy, who, by any 
methods, and under any names ·whatsoever, have 
acquired the means of turning against each individual, 
the collective strength of all, and have so ordered 
things around themse!Yes, that whoever attempts to 
resist them, is sure to find himself engaged alone 
against a thousand•. 

2 Vide ante, 54, 69-79, 345, 395-417, 446,447, 455, 480-483. 
8 Ibid. 531-565, 
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D_E_L_o_L_M_E_. 

The mode in 
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CHAPTER X. 

Fundamental Difference between the English Goi,ernment, ancl 
the Governments just described.-In England all ExecutiM 
Authority is placed out of the Hands of tlwse in whom tlie 
People trust.-Usefidness of the Power of the Grown. 

IN what manner then has the English constitution 
contrived to find a remedy for evils which, from the 
very nature of men and things, seem to be irremedi
able? How has it found means to oblige those per
sons to whom the people have given up their power, 
to make them effectual and lasting returns of grati
tude ?-those who enjoy an exclusive authority, to 
seek the advantage of all ?-those who make the laws, 
to make only equitable ones? It has been by sub
jecting themselves to those laws, and for that purpose 
excluding them from all share in the execution of 
~hem. 

Thus, the parliament can establish as numerous a 
standing army as it will; but immediately another 

• 
power comes forward, wluch takes the absolute com-

d f . fill ll h • . , d d' ,man O it, S a t e posts 111 1t, an irects its 
t' t 't 1 Th 1· t 1mo 10n a 1 s p easure. e par rnmen may ay new 

taxes ; but immediately another power seizes the pro
duce of them, and alone enjoys the advantages and 
glory arising from the disposal of it. The parliament 
may even, if you please, repeal the laws on which the 
safety of the subject. is grounded; but it is not their 
own caprices and arbitrary humours, it is the caprices 
and passions of other men, which they will have 
gratified, when they shall thus have overthrown the 
columns of public liberty. 

And the English comtitution has not only excluded 
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from any share in the execution of the laws, those in 
whom the people trust for the enacting them, but it 
has also taken from them what would have had the 
same pernicious influence on their deliberations,-the 
hope of ever invading that executive authority, and 
transferring it to themselves. · 

This authority has been made in England one single, 
indivisible prerogative: it has been made for ever the 
inalienable attribute of one person, marked out and 
ascertained beforehand by solemn laws and long-esta
blished customs; and all the active forces in the state 
have been left at his disposal. 

In order to secure this prerogative still farther 
against all possibility of invasions from individuals, it 
has been heightened and strengthened by everything 
that can attract and fix: the attention and reverence of 
the people. The power of conferring and. withdrawing 
places and employments has also been added to it; 
and ambition itself has thus been interested in its 
defence and service. 

A share in the legislative power has also been given 
. h b d l I ,to t he man to w hom t us prerogative as een e e-

gated; a passive share indeed., and the only one that 
can, with safety to the state, be trusted to l1im, but by 
means of which he is enabled to defeat every attempt 
against his constitutional authority. 

Lastly, he is the only self-existing and permanent 
, l } , . f power m the state. The genera s, t ie mm1sters o 

state, are so only by the continuance of his pleasure. 
He would even dismiss the parliament itself, if ever 
he saw it begin to entertain dangerous designs; and 
he needs only to say one word to disperse every po-wer 
in the state that may threaten his authority. Formid
able prerogatives these; but with regard to ·which we 
shall be inclined to lay aside our apprehensions, if on 
one hand we consider the great privileges of the people 

DE LOLJIIE. 

Securities for the 
preservation of 
the kingly prero
gative, 
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by which they have been counterbalanced, and, 011 the 
other, the happy consequences that result from their 
being thus united. 

From this unity, and, if I may so express myself, 
this total sequestration of the executive authority, this 
advantageous consequence in the first place results,
the attention of the whole nation is directed to one 
and the same object.. The people, besides, enjoy this 
most essential advantage, which they would vainly 
endeavour to obtain u·nder the government of many; 
-they can give their confidence, without giving power 
over themselves, and against themselves; they can 
appoint trustees, and yet not give themselves masters. 

Those men to whom the people have delegated the 
})OWer of framing the laws, are thereby made sure to 
feel the whole pressure of them. They can increase 
the prerogatives of the executive authority 1, but they. 
cannot invest themselves with it':-they have it not in 
their power to command its motions, they only can 
unbind its hands. 

They are made to derive their importance from (nay, 
they are indebtcd for their existence to) the need in 
which that power stands of their assistance; and they 
know that they would no sooner have abused the trust 
of the people, and completed the treacherous work, 
than they would see themselves dissolved,· spurned, 
like instruments now spent and become useless. 

This same disposition , of things also prevents in 
England that essential defect, inherent in the govern
ment of many, which has been described in the pre
ceding chapter. 

In that sort of government, the cause of the people, 
as has been observed, is continually deserted and 
betrayed. The arbitrary prerogatives of the governing 

1 Viele ante, 5GG-574, t Ibid. 53l-G2!J. 
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powers are at all times either openly or secretly _D_E_L_o_L_M_E_. 

favoured, not only by those in whose possession they 
are,-iiot only by those who have good reason to hope 
that they shall at some future time share in the exer
cise of them,-but also by the whole ·crowd of those 
men who, in consequence of the natural disposition of 
mankind to overrate their mm advantages, fondly 
imagine, either that they shall one' day enjoy some 
branch of this governing authority, or that they are 
even already, in some·way or other, associated to it. 

But as this authority has been made, in England, 
the indivisible, inalienable attribute of one alone, all 
other persons in the state are, ipso facto, interested to 
confine it within its due bounds. Liberty is thus 
made the common cause of all; the laws that secure 
it are supported by men of every rank and order; and 
the Habeas Coipus Act, for instance, is as zealous)y 
defended by the first noLleman in the kingdom as by 
the meanest subject. 

Even the minister himself, in consequence of this 
i"nalienability of the executive authority, is equally 
interested with his fellow-citizens to maintain the laws 
on which public liberty is founded. He knows, in the 
midst of his schemes for erJoying or retaining his 
authority, that a court-intrigue or a caprice may at 
every instant confo\lnd him with the multitude, and 
the rancour of a successor, long kept out, send him to 
linger in tho same prison which his temporary passions 
might tempt him to prepare for others. 

In consequence of this disposition of things, great 
men are made to join in a common cause with the 
people, for restraining the excesses of the governing 
po-wer; and, wl1ich is no less essential to the public 
welfare, they are also, from the same cause, compelled 
to r~strain the excess of their om1 private power and 

A11 persons are 
in tcrestcd, in 
confining the 
executive to its 
proper boun
daries. 

The minister is 
equally inte
rested with his 
fellow-citizen in 
n1aintaining the 
Jaws on which 
public liberty is 
founded. 
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influence; and a general spirit of justice becomes thus 
diffused through all parts of the state. 

The ,vealthy commoner, the representative of the 
people, the potent peer, always having before their 
eyes the view of a formidable powcr,-of a power, 
from the attempts of which they have only the shield 
of the laws to protect them, and which would, in the 
issue, retaliate a hundred-fold upon them their acts 
of violence,-are compelled, both to wish only for 
equitable laws, and to observe them with scrupulous 
exactness. 

Let then the people dread (it is necessary to the 
preservation of their liberty), but let them never 
entirely cease to love, the throne, that sole and indi
visible seat of all the active powers in the state. 

Let them know, it is that, which, by lending an 
immense strength to the arm of justice, has enabled 
her to bring to account, as well the most powerful as 
the meanest offender,-which has suppressed, and, if I 
may so express myself, weeded out all those tyrannies, 
sometimes confederated with, and sometimes adverse 
to, each other, which incessantly tend to grow up in 
the middle of civil societies, and are the more terrible 1 

in proportion as they feel themselves to be less firmly 1 

established. · 
Let them know, it is that, which, by making all 

honours and places depend on the ,rill of one man, 
has confined within private walls those projects, the 
pursuit of which, in former times, shook the founda
tions of whole states ;-has changed into intrigues the 
conflicts, the outrages of ambition :-and that those 
contentions which, in the present times, afford them 
only matter of amusement, are the volcanoes which set 
in flames the ancient commonwealths. 

It is that, which, leaving to tho rich no other 
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security for his palace than that which the peasant has DE L0LJ1IE. 


for his cottage, has united his cause to that of the 
latter ;-the cause of the powerful to that of the help
less,-the cause of the man of extensive influence and 
connexions to that of him who is without friends. 

It is the throne above all, it is this jealous power, 
which ~makes tho people sure that its representatives 
never will be anything more than its representatives: 
at the same time it is the ever-subsisting Carthage, 
which vouches to it for the duration of their virtue. 

CHAPTER XI. 

The Power u:kiclt the People tkemsel1:es exercise.-Tlte Election 
of JJiernbers of Parliament. 

THE English constitution having essentially connected 
the fate of the men to whom the people trust their 
power with that of the people themselves, really seems, 
by that caution alone, to have procured the latter a 
complete security. 

However, as the vicissitudes of human affairs may, 
in process of time, realize events which at first had 
appeared most improbable, it might happen that the 
ministers of the executive power, notwithstanding the 
interest they themselves have in tho preservation of 
public liberty, and in spite of the precautions expressly 
taken to prevent the effect of their influence, should at 
length employ such efficacious means of corruption as 
might bring about a surrender of some of the laws 
upon which this public liberty is founded 1. And 
though we should suppose that such a danger would 
really be chimerical, it might at last happen, that, con-

It le the throne, 
which makes the 
people sure that 
its rcprcscn· 
tatives, never 
will be any thing 
more than its 
represcntivcs. 

Precautionary 
measures 
against the 
corruption of tho 
representative 
power. 

1 Vide ante, I24-12G, 131-137, 141-140, 255-253, 275, 4fi3, 450, [;31 
-565, 57ii-G29. 
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mvmg at a vicious administration, and being over
liberal of the produce of general labour, the represen
tatives of the people might make them suffer many of 
the evils which attend worse forms of government. 

Lastly, as their duty does not consist only in pre
serving their constituents against the calamities of an 
arbitrary government, but moreover in procuring them 
the best administration possible, it might happen that 
they would manifest, in this respect, an indifference 
which would, in its consequences, amount to a real 
calamity. 

It was, therefore, necessary that the constitution 
should furnish a remedy for all the above cases: now, 
it is in the right- of electing members of parliament, 
that this remedy lies. 

'\Vhen the .time is come at which the commission 
given by the people to their delegates expires1, they 
again assemble in their several towns or counties: on 
these occasions they have it in their power to elect 
again those of their representatives whose former con
duct they approve, and to reject those ,vho have contri
buted to give rise to their complaints: a simple remedy 
this, and which only requiring, in its application, a 
knowledge of matters of fact, is entirely within the 
reach of the abilities of the people; but a remedy, at 
the same time, which is the most effectual that could 
be applied ; for, as the evils complained of arise merely 
from the peculiar dispositions of a certain number of 
individuals, to set aside those individuals is to pluck up 
the evil bv the roots. 

" But I perceive that, in order to make the reader 
sensible of the advantages that may accrue to the 
people of England from their right of election, there is 
another of their rights, of which it is absolutely neces
sary that I should first give an account. 

1 Yide ante, 53l-5G5. 



Ca, XII.] LIBERTY OF THE PRESS. 869 

CHAPTER XII. 

The same Subject continued.-Liberty of the Press. 

As the evils that may be complained of in a state do DE LoLME. 

llOt always arise merely from the defect of the laws, Political evils 
arise from tho 

but also from the non-execution of them; and this defects, and also 
from the non-

IlOU-eXeCuti on @.f SUCh a kind, that it is often impos- execution of 

sible to subject it to any express punishment, or even laws. 

to ascertain it by any previous definition; men, in 
several states, have been led to seek for an expedient 
that might supply the unavoidable deficiency of legis
lative provisions, and begin to operate, as it were, from 
the point at which the latter begin to fail: I mean here 
to speak of the censorial power,-a power which may 
produce excellent effects, but the exercise of which 
(contrary to that of the legislative power) must be left 
to the people themselves. 

As the proposed end of legislation .is not, according Theendoflegis
. lation is to adopt

to What has been above O served, b to have the particular that, which is 

• t t' f • d' 'd 1 · k l mostconducivem en 10ns o m 1v1 ua s, upon every case, nown anc to the public 

1, d • h b 1 1 h } t • t d good; and notcomp le Wlt , ut SO e y to ave W la lS mos con U- the particular 

· ' t h bl' d h • l • intentions ofc1ve o t e pu 1c goo , on t e occas10ns t rnt anse, individuals. 

found out and established, it is not an essential requi
site in legislative operations that every individual 
should be called upon to deliver his opinion; and since 
this expedient, which at first sight appears so natural, 
of seeking out by the advice of all that which concerns 
all, is found liable, when carried into practice, to the 
greatest inconveniences, we must not hesitate to lay it 
aside entirely. But as it is the opinion of individuals 
alone which constitutes the check of a censorial power, 
this power cannot produce its intended effect any 
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farther than this public opinion is made known and 
declared: the sentiments of the people are the only 
thing in question here: it is therefore necessary that 
the people should speak for themselves, and manifest 
those sentiments. A particular court of censure would 
essentially frustrate its intended purpose: it is at
tended, besides, with very great inconveniences. 

As the use of such a court is to determine upon 
those cases which lie out of the reach of the laws, it 
cannot be tied down to any precise regulations. As a 
farther consequence of the arbitrary nature of its 
functions, it cannot even be subjected to any constitu
tional check;· and it continually presents to the eye the 
view of a power entirely arbitrary, and ,vhich in its 
different exertions may affect, in the. most cruel man
ner, the peace and happiness of individuals. It is 
attended, besides, with this very pernicious conse
quence, that, by dictating to the people their judgment 
of men or measures, it takes from them that freedom 
of thinking, which is the noblest privilege, as well as 
the firmest support of liberty*. 

,ve may therefore look upon it as a farther proof of 
_the soundness of the principles on which the English 

• l\I. de Montesquieu, and l\I, Rousseau, and indeed all the writers on 
this subject I have met with, bestow vast encomiums on the censerial 
tribunal that had been instituted at Rome :-they have not been aware that 
this power of censure, lodged in the hands of peculiar magistrates, with 
other discretionary powers annexed to it, was no other than a piece of state· 
craft, like those described in the preceding chapters, and had been con• 
trived by the senate as an additional mean of securing its authority. Sir 
Thomas l\fore has also adopted similar opinions on the subject: and he is 
so far from allowing the people to canvass the actions of their rulers, that in 
his System of Policy, which he calls An Account of Utopia (the happy 
region, •v and r01ror), he makes it death for individuals to talk about the 
conduct of government. 

I feel a kind of pleasure, I must confess, to observe, on this occ:ision 
that though I have been called by some an advocate for power, I have car· 
ried my ideas of liberty farther than many writers who have mentioned that 
word with much enthusiasm. 
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constitution is founded, that it has allotted to the DE LoLJ11E. 

people themselves the province of openly canvassing 
and arraigning the conduct of those who are invested 
with any branch of public authority; and that it has thus 
delivered into the hands of the people at large the exer
cise of the censorial power. Every subject in England Every subject 

, h , , } k' basarighttolayhas not on ]y a rig t to present petitions to t 18 mg, or his complaints
• . h and observations

l
h' 1 • t d b • b .e l bl' bymeansofan 

to the houses O f par rnment, but he has a ng, t also to beforethepublic, 

1ay IS comp am S an O servat10ns e1ore t 18 pu IC, open press. 

by means of an open press: a formidable right this, to 
those who rule mankind; and ·which, continually dis
pelling the cloud of majesty by which they are sur
rounded, brings them to a level with the rest of the 
people, and strikes at the very being of their authority. 

And indeed this privileo-e is that which has been Despotic re
• • l, • • straints upon

obtamed by the English nation with the greatest d1ffi- the press, by 
. , . h f l the Court of 

CU1ty, and 1 atest Ill pomt Of fame, at t e expense O t 18 Star-chamber. 

executive power. Freedom was in every other respect 
already established, when the English were still, with 
regard to the public expression of their sentiments, 
under restraints that may be called despotic. History 
abounds with instances of the severity of the Court of 
Star-chamber, against those who presumed to write on 
political subjects 1 It had fixed the number of printers• 

and printing-presses, and appointed a licenser, without 
whose approbation no book could be published•. 
Besides, as this tribunal decided· matters by its own 
single authority, without the intervention of a jury, it 
was always ready to find those persons guilty whom 
the court was pleased to look upon as such: nor was it 
indeed without grounds that the chief-justice, Coke, 
whose notions of liberty were somewhat tainted ·with 
the prejudices of the times in ·which he lived, con
cluded the eulogiums he bestowed on this court, with 

111 Vide ante, 273, 274, Ibid. 274. 
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saying, that "the right institution and orders thereof 
being observed, it doth keep all England in quiet." 

After the Court of Star-chamqer had been abolished, 
the Long Parliament", whose conduct and assumed 
power were little better qualified to bear a scrutiny, 

' revived the regulations against the freedom of the press. 
Charles II. 4, and after him James IL, procured farther 
renewals of them. Tb.ese latter acts having expired in 
the year 1692, were at this xra, although posterior to 
the Revolution, continued for two years longer; so that 
it was not till the year 1694, that, in consequence of 
the parliament's refusal to prolong the prohibitions, the 
freedom of the press (a privilege which the executive 
power could not, it seems, prevail upon itself to yield 
up to the people) was finally established. 

In what, then, does this liberty of the press pre
cisely consist? Is it a liberty left to every one to 
publish anything that comes into his head? to calum
niate, to blacken, whomsoever he pleases? No; the 
same laws that protect the person and the property of 
the individual, do also protect his reputation; and they 
decree against libels, when really so, punishments of 
much the same kind as are established in other coun
tries. But, on the other hand, they do not allow, as in 
other states, that a man sliould be deemed guilty of a 
crime for merely publishing something in print; and 
they appoint a punishment only against him who has 
printed things that are in their nature criminal, and 
who is declared guilty of so doing by twelve of his 
equals, appointed to determine upon his case, with the 
precautions we have before described. 

The liberty of the press, as established in England, 
consists therefore (to define it more precisely) in this, 
that neither the courts of justice, nor any other j~dges 

8 Viuc ante, 391-417. ' ILicL 453. 
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whatever, are authorised. to take notice of writinO's 
0 

intended for the press, but are confined to those which 
are actually printed, and must, in these cases, proceed 
by the trial by jury. 

It is even this latter circumstance which more parti
cularly constitutes the freedom of the press. If the 
magistrates, though confined in their proceedings to 
cases of criminal publications, were to be the sole 
judges of the criminal nature of the things published, 
it might easily happen that, with regard to a point 
which, like this, so highly excites the jealousy of the 
governing powers, they would exert themselves with so 
much spirit and perseverance, that they might, at length, 
succeed in completely striking off all the heads of the 
hydra. 

But whether the authority of the judges be exerted 
• f • • d" 'd l h } . bat t I18 motion O a pnvate Ill lVl ua, or W et 1er It e 

' t f th t "t lf. th • 1at the ins ance o e governnien 1 se , e1r so e 
office is to declare the punishment established by the 
law :-it is to the jury alone that it belongs to deter
mine on the matter of law, as ,vell as on the matter of 
fact; that is, to determine, not only whether the 
writing, which is the subject of the charge, has really 
been composed by the man charged with having done 
it, and whether it be really meant of the person named 
in the indictment,-but also whether its contents are 
criminal. 

And though the law in England does not allow a 
man, prosecuted for having published a libel, to offer 
to support by evidence the truth of the facts contained 
in it* (a mode of proceeding which would be attended 
with very mischievous consequences, and is everywhere 
prohibited), yet, as the indictment is to express that 

* In actions for damages between individuals, the case, if I mistake not, 
is dilferent, and the defendant is allowed to produce evidence of the facts 
asserted by him. 

VOL. II. 25 
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DE LouIE. the facts are false, malicious, &c., and the jury, at the 
The jury are the Same time, are Sole masters of their Verdict,-that is, 
sole masters of 
their verdict. may ground it upon what considerations they please,

it is very probable that they would acquit the accused 
party, if the fact, asserted in the writing before them, 
were matter of undoubted truth, and of a general evil 
tendency. They, at least, would certainly have it in 
their power. 

And it is still more likely that this would be the 
case, if the conduct of the government itself was 
arraigned; because, besides this conviction which "·e 
suppose in the jury, of the certainty of the facts, they 
would also be influenced by their sense of a principle 
generally admitted in England, and which, in a late 
celebrated cause, was strongly insisted upon, viz., That, 
" though to speak ill of individuals deserved repre
hension, yet the public acts of government ought to lie 
open to public examination, and that it was a service 
done to the state to canvass them freely*." 

Theextreme And indeed this extreme security with which every
security with 
which everyman man in England is enabled to communicute his scnti
1s enabled to 1· l · } ' h 
communicate his ments to the pub IC, and t le general concern W llC 
sentiments, has l . h l 
mu1tipliedpublic matters re ative to t e government are a ways sure to 
papers. create, have wonderfully multiplied all kinds of public 

papers 5 Besides those wi1ich, being published at the• 

• See Serjeant Glynn's Speech for \Voodfall in the prosecution against 
the latter, by the attorney-general, for publishing Junius' Letter to the King. 

5 The extensive circulation of newspapers is proved by the following 
return to the House of Commons of the gross and net amount of duty 
received from stamps on newspapers in the United Kingdom, in each of 
the three years ended October 10, 1837, distinguishing each year. 

GREAT BRITAIN, Gross Amount. Net Amount. 

Year ended October 10, 1835 
October 10, 1836 

£523,03G 10 2 
473,835 7 11 

£424,998 3 
388,018 14 

l 
0 

October 10, 1837 19G,8G7 G 9 l!J6,8G7 6 9 
IRELAND. Gro•s Amount. Net Amount. 

Year ended October 10, 1835 
October 10, 1836 
October 10, 1837 

£31,518 5 lOi 
28,591 8 5 
20,757 11 8! 

£31,249 18 
27,866 7 
15,757 17 

2} 
2} 
Bl 
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end of every year, month, or week, present to the DE Lor.ME. 

reader a recapitulation of every thing interesting that 
may have been done or said duriug their respective 
periods, there are several others, which, making their 
appearance every day, or every other day, communicate 
to the public the several measures taken by the govern• 
ment, as well as the different causes of any importance, 
whether civil or criminal, that occur' in the courts of 
justice, and sketches from the speeches either of the 
advocates, or the judges, concerned in the management 
and decision of them. During the time the parliament 
continues sitting, the votes or resolutions of the House 
of Commons are daily published by authority; and the 
most interesting speeches in both houses are taken 
down in short-hand, and communicated to the public 
in print•. 

Lastly, the private anecdotes in the metropolis, and Fromthecircu-
Iation of news-

the country, concur also towards filling the collection: papers, every 
individual be

ancl as the several public papers circulate, or are tran- comesacquainted
•b with the state of sen ed into others, in the different country towns, and the nation, and 

. l l the three king-even fi11d their way Into t le Vl 
.11ages, W 1ere every man, doms seem as if 

•th t f theywereoneown l I bourer, t iem _w1 sord to tie a peruses l a o single town. 

eagerness, every individual thus becomes acquainted 
with the state of the nation, from one end to the 
other; and by these means the general intercourse is 
such, that the three kingdoms seem as if they were one 
single town. 

Under the 5G George III. c. 5G, stamps on newspapers in Ireland were 
2d. Irish currency, equal to qd. present currency, and the discount allowed 
was ll. 1 Os. per cent. 

By the G& 7 \Villiam IY. c. 7G, the duty was made ld. British, from 
September 15, 1836, with an allowance, limited to Ireland, of 25!. per cen_t. 

6 The taking down, and publication, of the members' speeches, are breaches 
of the positive orders of both houses; but the practice has been so long 
connived at that it would be dmwerous to the public peace to attempt to 
prevent it. Any member can, bymerely _noticing the presence of strangers 
Ill the house, cause their exclusion; or brmg the publisher of a newspaper 
to the bar of the htm8e for a fabc rpport of his speech,-an offence which 
both houses have power to puni8h. Yide ante, 334-345. 

23-2 
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And it is this public notoriety of all things that 
constitutes the supplemental power, or check, which, 
we have above said, is so useful to remedy the unavoid
able insufficiency of the laws, and keep within their 
respective bounds all those persons who enjoy any 
share of public authority. 

As they are thereby made sensible that all their 
actions are exposed to public view, they dare not 
venture upon those acts of partiality, those secret con
nivances. at the iniquities of particular persons, or those 
vexatious practices which the man in office is but too 
apt to be guilty of, when, exercising his office at a 
distance from the public eye, and as it were in a corner, 
he is satisfied, that, provided he be cautious, he may 
dispense with being just. ,v11atever may be the kind 
of abuse in which persons in power may, in such a 
state of things, be tempted to indulge themselves, they 
are convinced that their irregularities will be immedi
ately divulged. The juryman, for example, knows that 
his verdict-the judge, that his direction to the jury
will presently be laid before the public: and there is 
no man in office, but who thus finds himself compelled, 
in almost every instance, to choose between his duty, 
and the surrender of all his. former reputation. 

It will, I am a,vare, be thought that I speak in too 
high terms of the eftects produced by the public news
papers. I indeed confess that all the pieces contained 
in them are not patterns of good reasoning, or of the 
truest Attic wit; but, on the other hand, it scarcely 
ever happens that a subject in which the laws, or in 
general the public welfare, are really concerned, fails to 
call forth some able writer, ,vho, under some form or 
other, communicates to the public his observations and 
complaints. I shall add here, that, though an upright 
man, labouring for a while under a strong popular 
prC'judlce, may, supported by the consciousness of his 
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innocence, endure with patience the severest imputa- DE LoLME. 

tions; the guilty man, hearing nothing in the reproaches 
of the public but what he knows t~ be true, and already 
upbraids. himself with, is very far from enjoying any 
such comfort; and that, when a man's own conscience 
takes part against him, the most despicable weapon is 
sufficient to ,vound him to the quick;"". 

Even those persons whose greatness seems most to Those persons 

set them above the reach of public censure, are not :~:;i;:!~:'m 
those who least feel its 

1 
effects 

• 
They have need of above~hercachof pubhc censure, 

the suffrao·es of that vulo-ar whom they affect to despise arenotth?sewho 
o o • ' least feel ,ts 

and who are, after all, the dispensers of that glory otrects. 

which is the real object of their ambitious cares. 
Though all have not so much sincerity as Alexander, 
they have equal reason to exclaim, 0 people! what toils 
do we not undergo, in order to gain your applause! 

I confess that in a state where the people dare not 
speak their sentiments, but with a view to please the 
ears of their rulers, it is possible that either the prince, 
or those to whom he has trusted his authority, may 
sometimes mistake the nature of the public sentiments; 
or that, for want of that affection of which they are 
denied all possible marks, they may rest contented with 
inspiring terror, and make themselves amends in 
beholding the overawed multitude smother their 
complaints. 

But when the laws give a full scope to the people 

• I shall take this occasion to observe, that the liberty of the press is so 
far from being injurious to the reputation of individuals (as some persons 
have complained), that it is, on the contrary, its surest guard. \Vhen 
there exists no means of communication with the public, every one is 
exposed, without defence, to the secret shafts of malignity and envy. The 
man in office loses his reputation, the merchant his credit, the private 
individual his character, without so 1nuch as knowing either who are his 
enemies, or which way they carry on their attacks, But when there exists 
a free press, an innocent man immediately brings the matter into open day, 
and Cru8hes his adversaries, at once, by a public challenge to lay before the 
pulilic the gro11mls of their sen•ral imputations, 
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for the expression of their sentiments, those who govern 
cannot Conceal from themsel V8S the disagreeable truths 
which resound from all sides. They are obliged to 
put up even with ridicule; and the coarsest jests are 
not always those which give them the least uneasiness, 
Like the lion in the fable, they must bear the blows of 
those enemies ,vhom they despise the most ; and they 
are, at length, stopped short in their career, and com
pelled to give up those unjust pursuits which, they 
find, draw upon them, instead of that admiration which 
is the proposed end and reward of their labours, nothing 
but mortification and disgust. 

In short, whoever considers what it is that consti
tutes the moving principle of what we call great affairs, 
and the. invincible sensibility of man to the opinion of 
his fellow-creatures, will not hesitate to affirm, that if 
it were possible for the liberty of the press to exist in 
a despotic government, and (what is not less difficult) 
for it to exist without changing the constitution, this 
liberty would alone form a counterpoise to the power 
of the prince. If, for example, in an empire of the 
East, a place could be found which, rendered respect
able by the ancient religion of the people, might 
ensure safety to those who should bring thither their 
observations of any kind, and from this sanctuary 
printed papers should issue, which, under a certain 
seal, might be equally respected, and which, in their 
daily appearance, should examine and freely discuss 
the conduct of the cadis, the pashas, the vizir, the 
divan, and the sultan himself,-that would immediately 
introduce some degree of liberty. 

l! 

http:Lor.:r.rE
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CHAPTER XIII. 

The Subject continued. 

ANOTHER effect, and a very considerable one, of the DE LoLJIIE, 

liberty of the press, is, that it en:ables the people 
effectually to exert those means which the constitution 
has bestowed on them, of influencing the motions of 
the government. · 

It has been observed in a former place, how it came 
to be a matter of impossibility for any large number 
of men, when obliged to act in a body, and upon the 
spot, to take any well-weighed resolution. But this 
inconvenience, which is the inevitable consequence of 
their situation, does in nowise argue a personal in• 
feriority in them, with respect to the few who, from 
some accidental advantages, are enabled to influence 
their determinations. It is not fortune, it is nature, It is notfortune, 

that has made the essential differences between men; ~\~;~:r;;;:hat 
and whatever appellation a small number of persons, ::;,t~~t~!~· 
who speak without sufficient reflection, may affix to men. 

the general body of their fellow-creatures, the whole 
difference between the statesman, and many a man 
from among what they call the dregs of the. people, 
often lies in the rough outside of the latter,-a dis. 
guise which may fall off on the first opportunity: and 
more than once has it happened, that from the middle 
of a multitude, in appearance contemptible, a Viriatus 
has been suddenly seen to rise, or a Spartacus to burst 
forth. 

Time, and a more favourable situation, are therefore Constitutional 

the only things wanting to the people; and the freedom ~;;;:~•of 
of the press affords tho remedy to these disadvantages. 
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Through its assistance, every individual may, at his 
. leisure and in retirement, inform himself of every
thing that relates to the questions on which he is to 
take a resolution. Through its assistance, a whole 
nation, as it were, holds a council, and <leliberates,
slowly, indeed (for a nation cannot be informed like an 
assembly of judges), but after a regular manner, and 
with certainty. Through its assistance, all matters of 
fact are at length made clear ; and, through the conflict 
of the different answers and replies, nothing at last 
remains but the sound part of the arguments*. 

Hence, though all good men may not think them
selves obliged to concur implicitly in the tumultuary 
resolutions of a people whom their orators take pains 
to agitate, yet, on the other hand, when this same 
people, left to itself, perseveres in opinions which have 
for a long time been discussed in public writings, and 
from which (it is essential to add) all errors concerning 
facts have been removed, such perseverance is cer
tainly a very respectable decision; and then it is, 

• This right of publicly discussing political subjects is alone a great 
advantage to a people who enjoy it; and if the citizens of Geneva pre
served their liberty better than the people were able to do in the other 

. commonwealths of Switzerland, it was, I think, owing to the extensive right 
they possessed of making public remonstrances to their magistrates. To 
these remonstrances the magistrates '(for instance, the council of twenty-five, 
to which they were usually made) were obliged to give an answer. If this 
answer did not satisfy the remonstrating citizens, they took time, perhaps 
two or three weeks, to make a reply to it, which must also be answered; 
and the number of citizens who went up with each new remonstrance 
increased, according as they were thought to lmve reason on their side. 
Thus, the remonstrances which were made on account of the sentence 
against Rousseau, and were delivered at first by only forti citizens, were 
afterwards often accompanied by about nine lrnndred. This circumstance, 
together with the ceremony with which those remonstrances or represenla· 
tions were delivered, rendered them a great check on the conduct of the 
magistrates: they were even still more useful to the citizens of Geneva, as 
preventives than as remedies; and nothing was more likely to deter the 
~agis!rates from taking a step of an;, kim\ than the thought that it n1is-ht 
give rise to a representation;/ 
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though only then, that ,ve may with safety say,-" the DE LoL]1r.. 

voice of the people is the voice of God." 
How, therefore, can the people of England act, when, 

having formed opinions which may really be called 
their own, they think they have just cause to complain 
of the administration? It is, as has been said above, 
by means of the right they have of electing their 
representatives; and the same method of general in
tercourse that has informed them with regard to the 
objects of their complaints, will likewise enable them 
to apply the remedy to them. 

Through this niedium they are acquainted with the Thepressservcs 
ru; a check upon 

nature of the subjects that have been deliberated upon 1>arliamcnt. 

in the assembly of their· representatives ;-they are 
informed by ,vhom the different motions were made,
by whom they were supported ;-and the manner in 
which the suffrages are delivered, is such, that they 
ahvays can know the names of those who have voted 
constantly for the advancement of pernicious measures. 

And the people uot only know the particular dispo
sitions of every member of the House of Commons, 
but, from the general notoriety of affairs, have also a 
knowledge of the political sentiments of a great m\m
ber of those whom their situation in life renders fit to 
fill a place in that House. Aud, availing themselves· )lodes in which 

. d "II the people cx
0f t1le several vacancies that happen, an st1 more pressthcirccn

. l ,f sure upon parlia
0 f tIle opportunity of a general e ect10n, t 1ey puri y, mentaryprcl 
either successively or at once, the legislative assembly; cecdings. 

and thus, without any commotion or danger to the 
state, they effect a material reformation in the views 
of the government. 

I am aware that some persons will doubt these 
patriotic and systematic views, which I am here attri
buting to the people of England, and will object to 
me the disorders that sometimes happen at electio11s. 
But this reproach, ,d1ich, by the way, comes "·ith little 
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propriety, from ·writers who would have the people 
transact everything in their own persons,-this re
proach, I say, though true to a certain degree, is not, 
however, so much so, as it is thought by certain per• 
sons who have taken only a superficial survey of the 
state of things. 

,vithout doubt, in a constitution in ,vhich all im
portant causes of uneasiness are so effectually pre
vented, it is impossible but that the people will have 
long intervals of inattention. Being then suddenly 
called from this state of inactivity, to elect represen
tatives, they have not examined before-hand the merits 
of those who solicit their votes; and the latter have 
not had, amidst the general tranquillity, any oppor
tunity of. making themselves known to them. 

The elector, persuaded, at the same time, that the 
person whom he will elect will be equally interested 
with himself in the support of public liberty, does not 
enter into laborious disquisitions, and from which he 
sees he may exempt himself. Obliged, however, to 
give the preference to somebody, he forms his choice 
on motives which would not be excusable, if it were 
not that some motives are necessary to make a choice, 
and that, at this instant, he is not influenced by any 
other; and indeed it mu~t be confessed, that, in the 
ordinary course of things, and with electors of a cer
tain rank in life, that candidate who gives the best 
entertainment has a great chance to get the better of 
his competitors 1. 

But if the measures of government, and the recep· 
tion of these measures in parliament, by means of a 
too complying House of Commons, should ever be 
such as to spread a serious alarm among the people, 
the same causes which have concurred to establish 
public liberty would, no doubt, operate again, and like· 

1 Vide~:ute, 453, 551-5:i7, ti21-G20. 
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wise concur in its support. A general combination 
would then be formed, both of those members of par
liament who have remained true to the public cause, 
and of persons of every order among the people. 
Public meetings, in such circumstances, would be 
appointed; general subscriptions would be entered 
into to support the expenses, whatever they might be, 
of such a necessary opposition; and all private and 
unworthy purposes being suppressed 'by the sense of 
the national danger, the choice of the electors would 
then be wholly determined by the consideration of the 
public spirit of the candidates, and the tokens given 
by them of such spirit. 

Thus were those parliarnents formed, which sup
pressed arbitrary taxes and imprisonments•. Thus 
was it, that, under Charles II.3, the people, when re
covered from that enthusiasm of affection with which 
they received a king so long persecuted, at last 
returned to him no parliaments but such as were com
posed of a majority of men attached to public liberty. 
Thus it ,vas, that, persevering in a conduct which the 
circumstances of the times rendered necessary, the 
people baffled the arts of the government; and Charles 
dissolved three successive parliaments, without any 
other effect than that of having those same men 
re-chosen, and set again in opposition to him, of whom 
he hoped he had rid himself for ever•. 

Nor was James IV happier in his attempts than 
Charles had been. This prince soon experienced that 
his parliament was actuated by the same spirit as 
those which had opposed the designs of his late 
brother; and having suffered himself to be led into 
measures of violence, instead of being better taught 

DE LoLME, 
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• Yide ante, !)3-100, 105-107, ll!l-121, 12G-l23, 134-137, 238,325 
-330, 373-3!)4, 451-453, 472-47!1, 531-5(i5. 

3 Ibid, 413-417, • Ibid. 413-45!1. 5 Ibid. 45!1-470, 
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by the discovery he made of the real sentiments of the 
people, his reign was terminated by that catastrophe 
with which every one is acquainted. 

Indeed, if we combine tho right enjoyed by the 
people of England, of electing their represeutatives1

, 

with the whole of the English government, we shall 
become continually more and more sensible of the 
excellent effects that may result from that right. All 
men in the state are, as has been before observed, 
really interested in the support of public liberty. 
Nothing but temporary motives, and such as are quite 
peculiar to themselves, can induce the members of any 
House of Commons to conniYe at measures destructiYe 
of this liberty. The people, therefore, under such 
circumstances, need only change these members, in 
order effectually to reform the conduct of that House; 
and it may fairly be pronounced beforehand, that a 
House of Commons, composed of a new set of persons, 
will, from this bare circumstance, be in the interests of 
the people. 

Hence, though the complaints of the people do not 
always meet with a speedy and immediate redress (a 
celerity which would be the symptom of a fatal un

. steadiness in the constitution, and would, sooner or 
later, bring on its ruin); ret, when we attentively con
sider the nature and the resources of this constitution, 
we shall not think it too bold an assertion to say, that 
it is impossible but that complaints in which the 
people persevere (that is, well-grounded complaints) 
will, sooner or later, be redressed. 

6 Vide ante, 531-565. 
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- CHAPTER XIV. 

Right of Resistance. 

BUT all those privileges of the people, considered in DE Lou1E. 

themselves, are b.ut feeble defences 'against the real 
strength of those who govern. All those provisions, 
all those reciprocal rights, necessarily suppose that 
things remain in their legal and settled course : what 
would then be the resource of the people, if ever the 
prince, suddenly freeing himself from all restraint, and 
throwing himself, as it were, out of the constitution, 
should no longer respect either the person or the pro
perty of the subject, and either should make no account 
of his conventions with the parliament, or attempt to 
force it implicitly to submit to his will ?-It would be 
resistance. 

,vithout entering here into the diSCUSSiOll Of a doc- Resistance, is 

t , l , h ld l d , . . h fi the ultimate andrme W UC WOU ea US to mqmre rnto t e rst lawful resource 
' ' 1 f ' 'l 1 against theprmc1p es O CIVI government, consequent y engage US violencesof 

in a long disquisition, and with regard to which, be- power. 

sides, persons free from prejudices agree pretty much 
in their opinions, I shall only observe here (and it will 
be sufficient for my purpose) that tho question has 
been decided in favour of this doctrine by the laws of 
England, and that resistance is looked upon by them 
as the ultimate and lawful resource against the 
violences of po,ver 1. 

It ,vas resistance that gave birth to the Great 
Charter2, that lasting foundation of English liberty, 
and the excesses of a power established by force were 

1 Vide ante, 463, 4G9, 470-473. 
II 11.,id. 50-54, 67-69, 93, 99, 119. 
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DE LOUIE, also restrained by force*. It bas been by the same 

The throne of 
England declared 
vacant, because 
the king had 
violated the fun
damental Jaws. 

means that, at different times, the people have pro
cured the confirmation of the same charter. Lastlv,• 
it has also been the resistance to a king who made no 
account of his o-wn engagements, that has, in the 
issue, placed on the throne the family which is now 
in possession of it. 

This is not all ; this resource, ·which till then had 
only been an act of force opposed to other acts of 
force, was, at that era, expressly recognised by the law 
itself. The lords and commons, solemnly assembled, 
declared, that" King James II., lrnving endeavoured to 
subvert the constitution of the kingdom, by breaking 
the original contract between king and people, and 
having violated the fundamental laws, and withdrawn 
himself, had abdicated the government ; and that the 
throne was thereby vacantt "." 

And, lest those principles, to which tho Revolution 
thus gave a sanction, should, in process of time, become 
mere arcana of state, exclusively appropriated, and 
only known to a certain class of subjects ; the same 
act, we have just mentioned, oxpress]y ensured to 
individuals the right of publicly preferring complaints 
against the abuses of government, and, moreover, of 
being provided with arms for their own defence. Judge 
Blackstone expresses himself in tho following terms, 
in his Commentaries on tho Laws of England. 

• Lord Lyttleton says, extremely well, in his Persian Letters, "If the 
privileges of the people of England be concessions from the crown, is not 
the power of the crown itself a concession from the people ?" It might be 
said with equal truth, and somewhat more in point to the subject of this 
chapter,-If the privileges of the people be an encroachment on the power 
of kings, the power itself of kings was at first an encroachment (no matter 
whether effected by surprise) on the natural liberty of the people. 

t The Dill of Rights has since given a new sanction to all these 
principles•. 

• Vide ante, 4G8-47I. • lhitl. 472, 
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"To vindicate these rights, when actually violated or DE LoLl\IE. 


attacked, the subjects of England are entitled, in the 
first place, to the regular administration and free course 
of justice in the courts of law; next, to the right of 
petitioning the king and parliament for redress of 
grievances; and, lastly, to the right of having and 
using arms for self-preservation and defence." 

Lastly, this right of opposing violence, in whatever 
shape, and from whatever quarter it may come, is so 
generally acknowledged, that the COUrtS :of law have Courtsoflaw 

' d d } • • J • J have groundedSometImes groun. e t lelr JU( gments upon It. their judgments 

shall relate on this head a fact which is somewhat ~;st~~:,:~~'.'tor 

remarkable. 
A constable, being out of his precinct, arrested a 

woman whose name was Anne Dekins; one Tooly took 
her part, and, in the heat of the fray, killed the assistant 
of the constable. 

Being prosecuted for murder, he alleged, in his 
defence, that the illegality of the imprisonment ,vas 
a sufficient provocation to make the homicide e,vcu
sable, and entitle him to the benefit of clergy. The 
jury, having settled the matter of fact, left the crimi
nality of it to be decided by the judge, by returning a 
special ve1·dict. The cause was adjourned to the King's 
Bench, and thence again to Se1jeants' Inn, for the 
opinion of the twelve judges. Here follows the opinion 
delivered by Chief Justice Holt, in giving judgment. 

"If one be imprisoned upon an unlawful authority, 
it is a sufficient provocation to all people, out of com
passion, much more so when it is done under colour of 
justice; and wl1en the liberty of the subject is invaded, 
it is a provocation to all the subjects of England. A 
man ought to be concerned for Aiagna Charla and the 
laws; and if any one against law imprison a man, he 
is an offender against l\Iagna Charta." After some 
debate, occasioned chiefly by Tooly's appearing not to 
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have known that tho constable ,vas out of his precinct, 
seven of the judges were of opinion that the prisoner 
was guilty of manslaughter, and he was admitted to the 
benefit of clergy*. 

But it is with respect to this right of an ultimate 
resistance, that the advantage of a free press appears 
in a most conspicuous light. As the most important 
rights of the people, without the prospect of a resist
ance which overawes those who should attempt to 
violate them, are little more than mere shadows,-so 
this right of 'J'esistin,r;, itself, is but vain, when there 
exist no means of effecting a general union between 
the different parts of the people.. , 

Private individuals, unknown to each other, are 
forced to bear in silence injuries in which they do not 
see other people take a concern. Left to their own 
individual strength, they tremble before the formidable 
and ever-ready power of those who govern: and as the 
latter well know (and are even apt to over-rate) the 
advantages of their own situation, they think that may 
venture upon any thing. 

But when they see that all their actions are exposed 
to public view,-that, in consequence of the celerity 
with which all things become communicated, the 
whole nation forms, as it were, one continued irritable 
body, no part of which can be touched without exciting 
an universal trem01·,-they become sensible that the 
cause of each individual is really the cause of all, and 
that to attack the lowest among the people is to 
attack the ·whole people. 

Here also we must remark the error of those who, 
as they make the liberty of the people consist in their 
power, so make their power consist in their action. 

• See 1ieports of Cases argued, debated, and adjudged, in Banco Regirnt, 
in the time of Queen Anne. 
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,vhen the people are often called to act in their DE LoL.ME. 

own persons, it is impossible for them to acquire any Whenthepeople 

exact knowledge of the state of things. The event of :ea:~tei;,. C:,~~';'! 
one day effaces the notions which they had begun to ~,:.,:;::;~!tis 
adopt on the preceding day; and amidst the continual :!.~~;:ctacidi:: 
chan(}'e of things no settled principle and above all Iedg~ofthestate 

o ' ' ' ' ofthmgs. 
no plans of union, have time to be established among 
them.-You wish to have the people love and defend 
their laws and liberty; leave them, therefore, the ne
cessary time to know what laws and liberty are, and to 
agree in their opinion concerning them ; you wish an 
union, a coalition, which cannot be obtained but by a 
slow and peaceable process ; forbear therefore continu
ally to shake the vessel. 

Nay, farther, it is a contradiction, that the people Itisacontradic· 
, , l tion, that the 

ShOUId act, and at the Same fame retam any rea power. peopleshould 

Have they, for instance, been forced by the weight of :_;;.:i;!~t::~ 
public oppression to throw off the restraints of the law, any real power, 

from which they no longer received protection ?-they 
presently find themselves suddenly become subject to 
the command of a few leaders, who are the more 
absolute in proportion as the nature of their power is 
less clearly ascertained: nay, perhaps they must even 
submit to the toils of war, and to military discipline. 

If it be in the common and legal course of things 
that the people are called to move, each individual is 
obliged, for the success of the measures in which he is 
then made to take a concern, to join himself to some 
party; nor can this party be without a head. The 
citizens thus grow divided among themselves, and 
contract the pernicious habit of submitting to leaders. 
They are, at length, no more than the clients of a 
certain number of patrons; and the latter soon becoming 
able to command the arms of the citizens in the same 
manner as they at first governed their votes, make 

VOL. II. 26 
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DE LoLME. little account of a people, with one part of which they 
know how to curb the other. 

~en the But when the moving springs of government are 
spnngsof govern- • 	 • 
ment are p1aee<1 placed entirely out of the body of the pe9ple, their 
out of the body • • h b d" d f 11 h Id dofthepeopie, action 1s t ere y 1sengage rom a t at cou ren er 
theiraetiunis ·t 1. d h"d . ·r h A th I
therebydisen- 1 comp 1cate , or l e 1t rom t e eye. S e peop e 
gaged from all th fi d "d th" 1 t" 1 d "fthat can render ence orwar cons1 er 1ngs specu a 1ve y, an are, 1 
it complicated. I may be allowed the expression., only spectators of the 

game, they acquire just notions of things ; and as these 
notions, amidst the general quiet, gain ground and 
spread themselves far and wide, they at length enter
tain, on the subject of their liberty, but one opinion. 

Forming thus, as it were, one body, the people, at 
every instant, have it in their power to· strike the 
decisive blow, which is to level every thing. Like 
those mechanical powers, the greatest efficiency of 
·which exists at the instant which })recedes their enter
ing into action, it has an immense force, just because 
it does not yet exert any; and in this state of stillness, 
but of attention, consists its true momentum. 

Ifthosewhoare ,vith regard to those who (whether from personal 
entrusted with , b • f • • fj h 
theaetivepartof 

•1 or y virtue O a comm1ss1on rom t epnv1 eges, 
government, l ) d . } h . f 
were to attempt peop e are entruste wit l t e active part O govern-
the subversion of } • h h"l h 1
liberty, their ment, as t 1ey, 1n t e meanw 1e, see t emse ves 
l'Uin would be d t bl" · d b d f l'the result. 	 expose o pu 1c view, an o serve as rom a c1s

tance by men free from the spirit of party, and who 
place in them but a conditional trust, they are afraid 
of exciting a commotion, which, though it might not 
prove the destruction of all power, yet would surely 
and immediately be the destruction of their own. 
And if we might suppose that, through an extra
ordinary conjunction of circumstances, they should 
resolve among themselves upon the sacrifice of those 
laws on which public liberty is founded, they would no 
sooner lift up their eyes tow·ards that extensive assem
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bly, wl1ich views them with a watchful attention, than DE Louu:. 


they ·would find their public virtue return upon them, 

and would make haste to resume that plan of conduct, 

out of the limits of which they can expect nothing but 

ruin and perdition. 


In short, as the body of the people cannot act The body or the 

'tl t 'th b' t' th l t peopleshouldnotWl lOU el er SU ~ec mg emse VeS O some power, interfere, but to 


or effecting a general destruction, the only share they ~~~;e;;:c~ta!': 

can have in a government, with advantage to them- nottoact. 


selveA, is not to interfere, but to influence,-to be able 

to act, and not to act. 


The power of the people is not when they strike, 
but when they keep in awe: it is when they can over
throw every thing, that they never need to move ; and 
Manlius included all in four words, when he said to 
the people of Rome,-Ostendite bellmn, pacem habebitis. 

CHAPTER. xv. 
Proofs drau·n from Facts, of the Truth of the Principles laid 

down in the present Work.-1. The peculiar Jianner in wltick 
Rerolutions lta1:e always been concluded in England. 

IT may not be sufficient to have proved by argu
ments the advantages of the English constitution; it 
will perhaps be asked, whether the effects correspond 
to the theory? To this question (which I confess is 
extremely proper) my answer is ready: it is the same 
which was once made, I believe, by a Lacedremonian
Come and see. 

If we peruse the En()'lish history, we shall be parti- Peculiarities 
b • attendant upon

cularly struck with one circumstance to be observed Ill the revolutions 
. l h in England.
it, and which distin()'uishes most advantageous y t e 

b 

English government from all other free governments; 

26-2 
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I mean the manner in which revolutions and public 
commotions have always been terminated in England. 

If we read with some attention the history of other 
free states, we shall see that the public dissensions that 
have taken place in them have constantly been termi
nated by settlements in which the interests only of a 
few were really provided for, while the grievances of 
the many were hardly, if at all, attended to. In 
England the very reverse has happened : and we find 

• 1 h b ' d b revolutions a ways to ave een termmate y exten
sive and accurate provisions for securing the general
J'b 

l erty. 
The histories of the ancient Grecian commonwealths, 

and, above all, of the Roman republic, of which more 
complete accounts have been left us, afford striking 
proof of the former part of this observation. 

What was, for instance, the consequence of that 
great revolution by which the kings were driven from 
Rome, and in which the senate and patricians acted as 
the advisers and leaders of the people? The conse
quence was, as we find in Dionysius of Halicarnassus, 
and Livy, that the senators immediately assumed all 
those powers lately so much complained of by them
selves, which the kings had exercised. The execution 
of their future decrees were entrusted to two magis
trates, taken from their own body, and entirely depen
dant on them, whom they called consuls, and who were 
made to bear about them all the ensigns of power 
which had formerly attended the kings. Only care 
was taken that the axes andfasces, the symbols of the 
power of life and death over the citizens, which the 
senate now claimed to itself, should not be carried 
before both consuls at once, but only before one at a 
time, for fear, says Livy, of doubling the terror of the 
people*. 

* Omnia jura (regum), omnia insignia, primi consules tenuere; id modo 

http:LoL:r.iE
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Nor was this all: the senators drew over to their 
1mrty those men who had the most interest at that 
time among the people, and admitted them as members 
into their o-wn body*; which indeed was a precaution 
they could not prudently avoid taking. But the 
interests of the great men in the republic being thus 
provided for, the revolution ended. The new senators, 
as well as the old, took care not to lessen, by making 
provisions for the liberty of the people, a power which 
was now become their own. Nay, they presently 
stretched this power beyond its former tone ; and the 
punishments which the consuls inflicted, in a military 
manner, on a number of those who still adhered to the 
former mode of government, and even upon his own 
children, taught the people what they had to expect 
for the future, if they presumed to oppose the power 
of those whom they had thus unwarily made their 
masters. • 

Among the oppressive laws or usages which the 
senate, after the expulsion of the kings, had permitted 

· l ' d. f b hto contmue, what were most comp ame o y t e 
people, were those by which such citizens as could not 
pay their debts, ,vith the interest (which at. Rome was 
enormous), at the appointed time, became slaves to 
their creditors, and were delivered over to them, bound 
with cords; hence the word ne.vi, by which slaves of 
that kind were denominated. The cruelties exercised 
by creditors on those unfortunate men, whom the 
private calamities, caused by the frequent wars in which 
Rome was engaged, rendered very numerous, at last 
roused the body of the people: they abandoned both 
the city and their inhuman fellow-citizens, and retreated 
to the other side of the river Anio. 
cautum est, ne, si ambo fasces haberent, duplicatus terror videretur.
Tit. Liv. lib. ii.§ I. 

• These new senators were called conscripli ; hence the name of patre:i 
conscripti, afterwards indiscriminately given to the whole senate1-Tit. 
Liv. ibid. 

DE Lourn. 

The oppressive
nature of the. 
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debtors 
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But this second revolution, like the former, only 
procured the advancement of particular persons. A 
new office was created, called the tribuneship. Those 
whom the people had placed at their head when they 
left the city, were raised to it. Their duty, it was 
agreed, was, for the future, to protect the citizens: 
and they were invested with a certain number .of pre
rogatives for that purpose. This institution, it must 
however be confessed, would have, in the issue, proved 
very beneficial to the people, at least for a long course 
of time, if certain precautions had been taken with 
respect to it, which would have much lessened the 
future personal importance of the new tribunes*: but 
these precautions the latter did not think proper to 
suggest; and in regard to those abuses themselves, 
which had at first given rise to the complaints of the 
people, no farther mention was made of them t. 

As the senate and patricians 1, in the early ages of 
the commonwealth, kept themselves closely united, the 
tribunes, for all their personal privileges, were not able, 
during the first times after their creation, to gain an 
admittance either to the consulship, or into the senate, 
and thereby to separate their condition any farther 
from that of the people. This situation of theirs, in 
which it was to be wished they might always have been 
kept, produced at first excellent effects, and caused 
their conduct to answer, in a great measure, the expec
tation of the people. The tribunes complained loudly 
of the exorbitancy of the powers possessed by the 
senate and consuls ; and here we must observe that 
the power exercised by the latter over the lives of the 

• Their number, which was only ten, ought to have been much greater; 
and they never ought to have accepted _the power left to each of them, of 
stopping, by his single opposition, the proceedings of all the rest. 

t Many other seditions were afterwards raised upon the same account. 

1 Vide ante, G-!l-645. 



C11. XV.] REVOLUTIONS IN ENGLAND. 895 

citizens, had never been yet subjected (which will DE LoLME. 

probably surprise the reader,) to any known laws, though 
sixty years had already elapsed since the expulsion of 
the kings. The tribunes therefore insisted that laws 
should be made in that respect, which the consuls 
should thenceforward be bound to follow, and that they 
should no longer be left, in the exercise of their power 
over the lives of the citizens, to their own caprice and 
wantonness*. 

Equitable as these demands were, the senate and 
patricians opposed them with great warmth, and, either 
by naming dictators, or calling in the assistance of the 
priests, or other means, they defeated, for nine years 
together, all the endeavours of the tribunes. However, 
as the latter were at that time in earnest, the senate 
was at length obliged to comply; and the Le.v Te1·en- Lex Terentilla. 

tilla was passed, by which it was enacted, that a general 
code of laws should be made. 

These beginnings seemed to promise great success 
to the cause of the people. But, unfortunately for 
them, the senate found means to have it agreed, that 
the office of tribune should be set aside during the 
whole time that the code should be framing. They, 
moreover, obtained that the ten men, called decemvirs, 
to whom the charge of composing this code was to be 
given, should be taken from the body of the patricians. 
The same causes, therefore, produced again the same. 
effects; and the power of the senate and consul was 
left in the new code, or laws of the Twelve Tables•, as The Twelve 

· . d Tables.
undefined as before. As to the laws above ment10ne ,. 
concerning debtors, which never had ceased to be 
bitterly complained of by the people, and in regard to 

• Quod populus in se jus dederit, eo consulem usurum ; non ipsos 


libidinem ac licentiam suam pro lege habituros.-Tit. Liv. lib. iii. § V, 


• Vide ante, 646, 647, 
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DE Lourn. which some satisfaction ought, in common justice, to 

The deccmvirs. 

Restoration of 
the republican 
dignities, and 
with them the 
office of tribune. 

have been given them, they were confirmed, and a new 
terror added to them from the manner in which they 
were expressed. 

The true motive of the senate, when they thus 
trusted the framing of the new laws to a new kind of 
magistrates, called decemvirs", was, that, by suspending 
the ancient office of consul, they might have a fair 
pretence for suspending also the office of tribune, and 
thereby ri<l themselves of the people, during the time 
that the important business of framing the code should 
be carrying on: they even, in order the better to secure 
that point, placed the whole power of the republic in 
the hands of those new magistrates. But the senate 
and patricians experienced then, in their turn, the 
danger of entrusting men with an uncontrolled autho
rity. As they themselves had formerly betrayed the 
trust which the people had placed in them, so did the 
decemvirs, on this occasion, likewise deceive them. 
They retained by their own private authority the unli
mited power that had been conferred on them, and at 
last exercised it on the patricians as well as the 
plebeians. Both parties therefore united against them, 
and the decemvirs were expe1led from the city. 

The former dignities of the republic were restored, 
and with them the office of tribune. Those from 
among the people ·who had been most instrumental in 
destroying the power of the decemvirs, were, as it was 
natural, raised to the tribuneship; and they entered 
upon their offices with a prodigious degree of popularity. 
The senate and the patricians were, at the same time, 
sunk extremely low in consequence of the long tyranny 
which had just expired; and those two circumstances 
united, afforded the tribunes but too easy an oppor

3 Vide ante, 645-647. 
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tunity of making the present revolution end as the 
former ones had done, and converting it to the advance
ment of their own power. They got new personal 
privileges to be added to those which they already 
possessed; and moreover procured a law to be enacted, 
by which it was ordained, that the resolutions taken 
by the comitia tributa 4 (an assembly in which the 
tribunes were admitted to propose new laws) should be 
binding upon the whole commonwealth;-by which 
they at once raised to themselves an imperium in 
impm·io, and acquired, as Livy expresses it, a most 
active weapon*. 

From that time great commotions arose in the 
republic, which, like all those before them, ended in 
promoting the po,ver of afew 5 Proposals for easing • 

the people of their debts; for dividing with some 
equality amongst the citizens, the lands which were 
taken from the enemy; and for lowering the rate of 
the interest of money, were frequently made by the 
tribunes. And indeed all these were excellent regula
tions to propose; but, unfortunately for the people, the 
proposals of them were only pretences used by the 
tribunes for promoting schemes of a fatal, though 
somewhat remote, tendency to public liberty. Their 
real aims were at the consulship, the prretorship, the 
priesthood, and other offices of executive power, which 
they were intended to control, and not to share. To 
these views they constantly made the cause of the 
people subservient. I shall relate, among other 
instances, the manner in which they procured to 
themselves an admittance to the office of consul. 

Having, during several years, seized every oppor

• Acerrimttm telum. 

DE LOLHE, 

Public ccmmo
tions al ways end 
in promoting the 
power of the few, 

The tribunes 
aspire to those 
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tive power,which 
they were in... 
tended toccntrol, 
and not to shnre. 

• Yide ante, 6.J.3, 6.J..J.. 
5 Ibid, 651-653. 
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DE LOLME, tunity of making speeches to the people on that 
The tribunes 
e..'l:cited seditions 
in order to over
come the opposi
tion of the senatc. 

The tribunes 
made capable of 
ex~rcising the 
executive power 
and public trust. 

subject, and even excited seditions in order to over
come the opposition of the senate, they at last availed 
themselves of the circumstance of an £nte1-regnum, (a 
time, during which there happened to be no other 
magistrates in the republic beside themselves,) and 
proposed to the tribes, whom they had assembled, to 
enact the three following laws :-the first, for settling 
the rate of interest of money; the second, for ordaining 
that no citizen should be possessed of more than five 
hundred acres of land ; and the third for providing that 
one of the t,vo consuls should be taken from the body 
of the plebeians. · But on this occasion it evidently 
appeared, says Livy, which of the laws in agitation 
were most agreeable to the people, and which, to those 
who proposed them; for the tribes accepted the laws 
concerning the interest of money, and the lands; but 
as to that concerning the plebeian consulship, they 
rejected it ; and both the former articles would from 
that moment have been settled, if the tribunes had not 
declared, that the tribes were called upon, either to 
accept, or reject, all their three proposals at once*; 
Great commotions ensued thereupon, for a whole year; 
but at last the tribunes, by their perseverance in insist
ing that the tribes should vote on their three rogations 
jointly, obtained their ends, and overcame both the 
opposition of the senate, and the reluctance of the 
people. 

In the same manner did the tribunes get themselves 
made capable of filling all other places of executive 
power, and public trust, in the republic. But when 

• Ab tribunis, velut per interregnum, Concilio plebis habito, apparuit 
quro ex promulgatis plebi, quro latoribus, gratiora essent; nam de frenore 
atque agro rogationes jubebant, de plebeio consulatu antiquabant (antiquis 
stabant) ; et perfecta utraque res esset, ni tribuni se in omnia simul 
consulere plebem dixisseat.-Tit. Liv. lib. vi.§ 30, 



Cn. XV.] REVOLUTIONS IN ENGLAND, 899 


all their views of that kind were accomplished, the DE Lor.111E, 


republic did not for all this enjoy more quiet, nor was 
the interest of the people better attended to, than 
before. New struggles then arose for actual admission 
to those places,-for procuring them to relatives or 
friends,-for governments of provinces, and commands 
of armies. A few tribunes, indeed, did at times apply 
themselves seriously, out of real virtue and love of 
their duty, to remedy the grievances of the people; 
but their fellow-tribunes, aS We may See in history, and Those men upon 

whom the Ro
the who1e body O f tllOSe h man people hadmen upon W om the people 
m , at (ll'ffi . b t ,1 1 l . d'lesh' bestowed digniI d erent times, es oweu consu S ups, tC l 1ps, ties, united with 

l ' ,1 h d' 't' • l t b • d theutmostveheCellSOrS ups, anu Ot er 1gm IeS Wlt lOU IlUID er, umte menceagainst 

together with the utmost vehemence against them ; them. 

and the real patriots, such as Tiberius Gracchus, Caius 
Gracchus, and Fulvius, constantly perished in the 
attempt. 

I have been somewhat explicit on the effects pro
duced by the different revolutions that happened in 
the Roman republic, because its history is much known 
to us, and we have, either in Dionysius of Halicar
nassus, or in Livy, considerable monuments of the 
more ancient part of it. But the history of the 
Grecian commonwealths would also have supplied us 
with a number of facts to the same purpose. That 
revolution, for instance, by which the Pisistratid(l! were 
driven out of Athens,-that by which the four hundred, 
and afterwards the thfrty, were established,-as well 
as that by which the latter were in their turn expelled, 
-all ended in securing the power of a few. The Republics of 

republic of Syracuse, that of Corcyra, of which Thucy- ~~~~;;::·and 
dides has left us a pretty full account, and that of Florence. 

Florence, of which l\Iachiavel has written the history, 
also present to us a series of public commotions ended 
by treaties, in which, as in the Roman republic, the 
grievances of the people, though ever so loudly com
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plained of in the beginning by those who acted as their 
defenders, were, in the issue, most carelessly attended 
to, or even totally disregarded*. 

But, if we turn our eyes towards the English history, 
scenes of a quite different kind will offer to our view; 
and we shall find, on the contrary, that revolutions in 
England have always been terminated by making such 
provisions, and only such, as all orders of the people 
were really and indiscriminately to enjoy. 

J\Iost extraordinary facts, these! and which, from all 
the other circumstances that accompanied them, we 
see, all along, to have been owing to the impossibility 
(a point that has been so much insisted upon in former 
chapters) in which those who possessed the confidence 
of the people, were, of transferring to themselves any 
branch of the executive authority, and thus separating 
their own condition from that of the rest of the people. 

,vithout mentioning the compacts which were made 
·with the first kings of the Norman line6, let us only 
cast our eyes on JJ:fa,gna Cliarta1, which is still the 
foundation of English liberty. A number of circum• 
stances, which have been described in the former part 
of this work, concurred at that time to strengthen the 
regal power to such a degree, that no men in the state 
could entertain a hope of succeeding in any other 
design than that of setting bounds to it. How great 
was the union which thence arose among all orders of 
the people !-what extent, what caution, do we see in 
the provisions made by the Great Charter ! All the 
objects for which men naturally wish to live in a state 

• The revolutions which formerly happened in France, all ended like those 
above mentioned. A similar remark may be extended to the history of 
Spain, Denmark, Sweden, Scotland, &c. 

6 Vide ante, 19-43. 
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of society were settled in its various articles. The DE Lour£. 

judicial authority ,vas regulated. The person and 
property of the individual were secured. The safety 
of the merchant and stranger was provided for. The 
higher class of citizens gave up a number of oppressive 
privileges which they had long accustomed themselves 
to look upon as their undoubted rights*. Nay, the 
implements of tillage of the bondman or slave, were 
also secured to him : and for the first time, perhaps, in 
the annals of the world, a civil war was terminated by 
making stipulations in favour of those unfortunate men 
to whom the avarice and lust of dominion, inherent in 
human nature, continued, over the greatest part of the 
earth, to deny the common rights of mankind. 

Under Henry the Third O great disturbances arose; nenry m. 
and they were all terminated by solemn confirmations Edward 1., u.,

JU. 

given to the Great Charter•. Under Edward I. 10
, RichardII. 

Edward II. 11
, Edward III. 12, and Richard II. 1", those 

who were intrusted with the care of the interests of 
the people lost no opportunity that oftered, of strength
ening still farther that foundation of public liberty,
of taking all such precautions as might render the 
Great Charter still more effectual in the event. They 
had not ceased to be convinced that their cause was 
the same with that of all the rest of the people. 

Henry of Lancaster having laid claim to the crown, 
the commons received the law from the victorious 
party. They settled the crown upon Henry, by the 
name of Henry the Fourth"; and added, to the act of IlenrylV. 

• All possessors of land took the engagement to establish in behalf of 
their tenants and vassals (erga suos) the same liberties which they demanded 
from the king. 

8 Vide ante, 65-81. 9 Ibid. 67-69. 
10 11Ibid. 82-102. Ibid. 102-110. 

Iii Ibid. 110-121. 
13 Ibid. 122-128. " Ibid. 129-137, 
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settlement, provisions which the reader may see in 
the second volume of the Pm·liamentary Jlistory of 
England. Struck with the wisdom of the conditions 
demanded by the commons, the authors of the book 
just mentioned observe (perhaps with some simplicity) 
that the commons of England were no fools at that 
time. They ought rather to have said-The commons 
of England were happy enough to form among them
selves an assembly in which every one could propose 
what matters he pleased, and freely discuss them;
they had no possibility left of converting either these 
advantages, or in general the confidence which the 
people had placed in them, to any private views of 
their own: they, therefore, without loss of time, 
endeavoured to stipulate useful conditions with that 
power by which they saw themselves at every instant 
exposed to be dissolved and dispersed, and applied 
their industry to insure the safety of the whole people, 
as it was the only means they had of procuring their 
own. 

In the long contentions which took place between 
the houses of York and Lancaster, the commons 
remained spectators of disorders which in those times 
it was not in their power to prevent; they successively 
acknowledged the title of the victorious parties; but 
whether under Edward IV.", under Richard IIT. 16, or 
Henry VII.11, by whom those quarrels were terminated, 
they continually availed themselves of the importance 
of the services which they were able to perform to the 
new-established sovereign, for obtaining effectual con· 
ditions in favour of the whole body of the people. 

At the accession of James I. 18, which, as it placed a 
new family on the throne of England, may be consi

16 16Vide ante, 150. Ibid. 150. 
11 Ibid. 151-158. 111 Ibid. 3-12-3GG. 



CH, XV.] REVOLUTION~ IN ENGLAND, 903 

dered as a kind of revolution, no demands were made DE Lor.ME. 


by the men who were at the head of the nation, but in 

favour of general liberty. 


After the accession of Charles I. 19, discontents of a Charles 1. 

very serious nature began to take place : and they 
were terminated, in the first instance, by the act called 
the Petition of Rigltt 20

, which is still looked upon as Petitionor 

a most precise and accurate delineation of the rights of Right. 

the people*. 
At the restoration of Charles IL, the constitution Charles 11. 

being re-established upon its former principles, the 
former consequences produced by it began again to 
take place ; and we see at that era, and indeed during 
the whole course of that reign, a continued series of 
precautions taken for securing the general liberty21 

• 

Lastly, the great event which took place in the year JamesII 

1689, affords a striking confirmation of the truth of 
the observation made in this chapter. At this era the 
political wonder again appeared-of a revolution ter A revolution 

terminated by a. 
minated by a series of public acts, in which no inte series of public 

acts, in which no 
rests but those of the people at large were considered interests but 

those of the peo
and provided for 22:-110 clause, even the most indirect, pleat large were 

considered and 
was inserted, either to gratify the present ambition, or pro,ided for. 


favour the future views, of those who were personally 

concerned in bringing those apts to a conclusion. 

Indeed,. if any thing is capable of conveying to us an 


• The disorders which took place in the latter part of the reign of that 
pl'ince, seem, indeed, to contain a complete contradiction to the assertion 
which is the subject of the present chapter; but they, at the same time, 
are a no less convincing confirmation of the truth of the principles laid 
down in the course of this whole work. The above-mentioned disorders 
took rise from that day in which Charles I. gave up the power of dissolving 
liis parliament,-that is, from the day in which the members of that 
assembly acquired an independent, personal, permanent authority, which 
they soon began to turn against the people who had raised them to it. ' 

19 Vide ante, 3GG-413 .. 20 Ibid. 377, 
21 Ibid. 413-459. 22 Ibid. 459-470. 
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adequate idea of the soundness, as well as peculiarity, 
of the principles of which the English government is 
founded, it is the attentive perusal of the system of 
public compacts to which the Revolution of the year 
1689 gave rise,-of the Bill of Rights, with all its 
different clauses, and of the several acts, which, till the 
accession of the House of Hanover, were made in 
order to strengthen it 23 

• 

CHAPTER XVI. 

Second Difference.-The JJIanner after u-kick the Lau·s for the 

Liberty of tlte Subject are executed in England. 


THE second difference I mean to speak of between 
the English government and that of other free states, 
concerns the important object of the execution of the 
laws. On this article, also, we shall find the advantage 
to lie on the side of the English government; and; if 
we make a comparison between the history of those 
states, and that of England, it will lead us to the 
following observation, viz., that though in other free 
states the laws concerning the liberty of the citizens 
were imperfect, yet the execution of them was still 
more defective. In England, on the contrary, not 
only the laws for the security of the subject are very 
extensive in their provisions, but the manner in which 
they are executed carries these advantages still farther; 
and English subjects enjoy no less liberty from the 
spirit, both of justness and mildness, by which all 
branches of the government are influenced, than from 
the accuracy of the laws themselves. 

13 Vide ante, 470--487, 
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The Roman commonwealth will here again supply DE Lor.l1E. 

us with examples to prove the former part of the 
above assertion. 1Vhen I said, in the foregoing 
chapter, that, in times of public commotion, no provi
sions were made for the body of the people, I meant 
no provisions that were likely to prove effectual in the 
event. \Vhen the people were roused to a certain 
degree, or when their concurrence ,vas necessary to 
carry into effect certain resolutions, or measures, that 
were particularly interesting to the men in power, the 
latter could not, with any prudence, openly profess a 
contempt for the political wishes of the people; and 
SOille declarations expressed in general WOrds, in favour Theenactments 

of public liberty, were indeed added to the laws that :,;:;:~e~:~1
• B t th l l theRomango-Were enac e t d on those OCCaSIOnS. U ese C ec a- vemorsopenly 

rations and the 1)rinciples which they tended to disre~ardedin
• prn.chce. 

establish, were afterwards even openly disregarded in 

practice. 


Thus, when the people were made to vote, about 

a year after the expulsion of the kings, that the regal 

government never should be again established in Rome, 

and that those who should endeavour to restore it, 

should be devoted to the gods,. an article was added, 

which, in general terms, confirmed to the citizens the 


· right they had before enjoyed under the king, of 
appealing to the people from the sentences of death 
passed upon them. No punishment (which will sur
prise the reader) was decreed against those who should 
violate this law; and indeed the consuls, a~ we may 
see in Dionysius of Halicarnassus and Livy, concerned 
themselves but little about the appeals of the citizens, 
and, in the more than military exercise of their func
tions, continued to sport with rights which they ought 
to have respected, however imperfectly and loosely 
they had been secured. 

An article, to the same purport with the above, was Thelivesof 
Homan citizt•ns 

VOL. II. 27 
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DE LoLME. afterwards also added to the laws of the Twelve 
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taken a.way. 

The magistrates 
of the republic 
rendered the 
appeal to the 
people essentially 
useless. 

Tables; but the decemvirs, to whom the execution of 
those laws was at first committed, behaved exactly in 
the same manner, and even worse than the consuls 
had done before them: and after they were expelled*, 
the magistrates who succeeded them, appear to have 
been as little tender of the lives of the citizens. 
shall, out of many instances, select one, ·which will 
show upon what slight grounds the citizens were 
exposed to have their lives taken away.-Spurius 
l\lrelius being accused of endeavouring to make him
self king, was summoned by the master of the horse to 
appear before the dictator, in order to clear himself of 
this somewhat extraordinary imputation. Spurius took 
refuge among the crowd ; the master of the horse 
pursued him, and killed him on the spot. The people 
having thereupon expressed great indignation, the 
dictator had them called to his tribunal, and .declared 
that Spurius had been lawfully put to death, even 
though he might be innocent of tl1e crime laid to his 
charge, for having refused to appear before the 
dictator, when desired to do so by the master of the 
ho1·set. 

About one hundred and forty years after the times 
we mention, the law concerning the appeal to the 
people ·was enacted for the third time. But we do 
not see that it was better observed in the sequel than 
it had been before : we find it frequently violated, after 
that period, by the different magistrates of the republic; 

• At the time of the expulsion of the decemvirs, a law waa also enacted, 
that no magistrate should be created from whom no appeal could be made 
to the people (magistratus ,ine provocati.one, Tit. Liv. lib. iii. § 65); by which 
the people expressly meant to abolish the dictatorship : but this law was 
not better observed than the former ones liad been. 

t Tumultuantem deinde multitudinem, incerta existimatione facti, ad 
concionem vocari jussit, et Jl;f<Blium jure cresum pronunciavit, etiamsi regni 
crimine insons fuerit, qtd vocatus a magistro eq1dtum, ad dictatorem non ve11usel, 
(Tit. Liv. lib. iv, § 15.) 
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and the senate itself, notwithstanding this same law, DE LotME. 

at times made formidable examples of th.e citizens. 
Of this we have an instance in the three hundred 
soldiers who had pillaged the town of Rhegium. The 
senate of. its own authority ordered them all to be put 
to deatli. In vain did the tribune Flaccus remonstrate 
against so severe an exertion of public justice on Roman 
citizens: the senate, says Valerius l\faximus, never
theless persisted in its resolution*· 

All these laws for securing the lives of .the citizens 
had hitherto been enacted without any mention of a 
punishment against those who should violate them. 
At last the celebrated Lex Pm·cia was passed, which LexPorcia. 

subjected to banishment those who should cause a 
Roman citizen to be scourged and put to death. From 
a number of instances posterior to this law, it appears 
that it was not better observed than those before it 
had been ; Caius Gracchus, therefore, caused the Lex Lex Sempronia. 

Sempronia to be enacted, by which a new sanction was 
given to it. But this second law did not secure his 
own life, and that of his friends, better than the Lex 
Porcia had done that of his brother, and those who ha<l 
supported him; indeed, all the events which took place 
about those times rendered it manifest that the evil 
was such as was beyond the power of any laws to cure. 
I shall here mention a fact, which affords a remarkable 
instance of the wantonness with which the Roman 
magistrates had accustomed themselves to take away 
the lives of the citizens. A citizen, named l\iemmius, 

• Val. Max. lib. ii. c. 7, This author does not mention the precise 
number of those who were put to death on this occasion : he only says that 
they were executed fifty at a time, on different successive days; but other 
authors make the number of them amount to four thousand. Livy speaks 
of a whole legion,-1,egio Campana, qua, Rhegiwm occupaverat obsessa, dedi
tione facta, securi percussa est. (Tit. Liv. lib. xv. Epit.)--I have here fol
lowed Polybius, who says that only three hundred were taken and brought 
to Rome, 

27-2 
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having put up for the consulship, and publicly can
vassing for. the same, in opposition to a man whom the 
tribune Saturninus supported, the latter caused him 
to be apprehended, and made him expire under blows 
in the public forum. The tribune even carried his 
insolence so far (as Cicero informs us) as to give to 
this act of cruelty, transacted in the presence of the 
whole people assembled, the outward form of a lawful 
act of public justice*. 

Nor were the Roman magistrates satisfied with 
committing acts of injustice in their political capacity, 
and for the support of the power of that body of 
which they made a part. Avarice and private rapine 
were at last added to political ambition. The pro
vinces were first oppressed and plundered. The cala
mity, in process of time, reached Italy itself, and the 
centre of the republic; till at last the Le.v Calpurnia 
de 1·epetundis was enacted to put a stop to it. By this 
law an actio~ was given to the citizens and allies for 
the recovery of the money extorted from them by 
magistrates, or men in power: and the Le.v Junia 
afterwards added the penalty of banishment to the 
obligation of making restitution. 

But here another kind of disorder arose. The 
judges proved as corrupt, as the magistrates had been 
oppressive. They equally betrayed, in their own pro
vince, the cause of the republic with which they had 

• The fatal form of words ( cruciatus carmina) used by the Roman magis• 
tmtes when they ordered a man to be put to death, resounded (says Tully, 
in his speech for Rabirius) in the assembly of the people, in which the 
censors had forbidden the common executioner even to appear, I, lictor, 
colliga manus. Caput obnubito. Arbori infelici suspendito.-lliemmius being 
a considerable citizen, as we may conclude from l1is canvassing with success 
for the consulship, all the great men in the republic took the alarm at the 
atrocious action of the tribune; the senate, the next day, issued out its 
solemn mandate, or form of words, to the consuls, to provide that the republic 
should receive no detriment; and the tribune was killed in a pitched battle 
that was fought at the foot of the Capitol. 
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been intrusted ; and rather chose to share in the 
plunder of the consuls, the prretors, and the proconsuls, 
than put the laws in force against them. 

New expedients were therefore resorted to, in order 
to remedy this new evil. Laws were made for judging 
and punishing the judges themselves; and, above all, 
continual changes were made· in the manner of com
posing their assemblies. But the malady lay too deep 
for common legal provisions to remedy. The guilty 
judges employed the same resources, in order to avoid 
conviction, as the guilty magistrates had done; and 
those continual changes, at which we are amazed, that 
were made in the constitution of the judiciary bodies*, 
instead of obviating the corruption of the judges, only 
transferred to other men the profit arising from be
coming guilty of it. It became a general complaint, 
so early as the times of the Gracchi, that no man, who 
had money to give, could be brought to punishmentt. 
Cicero says, that, in his time, the same opinion was 
universally received+; and his speeches are full of his 
lamentations on what he calls the lei;ity and the infamy 
of the public judgments. 

Nor was the impunity of corrupt judges the only 

• The judges (over the assembly of whom the prrotor usually presided) 
were taken from the body of the senate, till some years after the last Punic 
war; when the Lex Scmpronia, proposed by Caius S. Gracchus, enacted that 
they should in future be taken from the equestrian order. The consul 
Cropio procured afterwards a law to be enacted, by which the judges were 
to be taken from both orders, equally. The Lex Servilia soon after put the 
equestrian order again in possession of the judgments; and, after some 
years, the Lex Livia restored them entirely to the senate. The Lex Plautia 
enacted afterwards, that the judges should be taken from the three orders, 
the senatorian, equestrian, and plebeian. The Lex Cornelia, framed by the 
dictator Sylla, enacted again, that the judges should be entirely taken from 
the body of the senate. The Lex Aurelia ordered anew, that they should 
be taken from the three orders. Pompey made afterwards a change in 
their number (which }1e fixed at seventy-five), and in the manner of electing 
tl1em. And lastly, Cresar restored the judgments to the order of the 
senate. 

t App. de Bell. Civ. +Act. in Yerr. i. § I. 
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evil under which the republic laboured. Commotions 
of the whole empire at last took place. The horrid 
vexations, and afterwards the acquittal, of Aquilius, 
proconsul of Syria, and of some others who had been 
guilty of the same crimes, drove the provinces of Asia 
to desperation: and then it was that the terrible war 
of l\Iithridates arose, which was ushered in by the 
death of eighty thousand Romans, massacred in one 
day, in various cities of Asia*. 

The laws and public judgments not only thus failed 
of the end for which they had been established : they 
even became, at length, new means of oppression 
added to those which already existed. Citizens pos
sessed of wealth, persons obnoxious to particular 
bodies, or the few magistrates who attempted to stem 
the torrent of the general corruption, were accused 
and condemned; while Piso, of whom Cicero, in his 
speech against him, relates facts which make the 
reader shudder with horror, and V erres, who had been 
guilty of enormities of the same kind, escaped un
punished. 

Hence a war arose, still more formidable than the 
former, and the dangers of which we wonder that 
Rome was able to surmount. The greatest part of the 
Italians revolted at once, exasperated by the tyranny 
of the public judgments; and we find in Cicero, who 
informs us of the cause of• this revolt, which was called 
the Social War, a very expressive account both of the 
unfortunate condition of the republic, and of the per

. version that had been made of the methods taken to 
remedy it. "A hundred and -te'n years have not yet 
elapsed (says he) since the law for the recovery of 
·money extorted by magistrates was first propounded 
by the tribune Calpurnius Piso. A number of other 
laws to the same effect, continually more and more 

* Appian, 
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severe, have followed: but so many persons have been DE LoLME, 

accused, so many condemned, so formidable a war has 
been excited in Italy by the terror of the public judg
ments, and, when the Ia-ws and judgments have been 
suspended, such an oppression and plunder of our allies 
have prevailed, that we may truly say, it is not by our 
own strength, but by the weakness of others, that we 
continue to exist*." 

I have entered into these particulars with regard to 
the Homan commonwealth, because the facts on which 
they are grounded are remarkable of themselves, and 
yet no just conclusion can be drawn from them, unless 
a series of them were presented to the reader. Nor 
are we to account for these facts by the luxury which 
prevailed in the latter ages of the republic, by the 
corruption of the manners of the citizens, their de
generacy, from their ancient principles, and such loose 
general phrases, which may perhaps be useful to express 
the manner itself in ,vhich the evil became manifested, 
but by no means set forth the causes of it. 

The above disorders arose from the very nature of The disorders in 
f t • the Roman gotl t f tl bl• le governmen O le repu IC,-0 a governn1en 111 vernment, arose 

1 ' } t} t' d b • d from its inherentw 11c 1 . ie execu 1ve an supren1e power emg ma e imperfections. 

to centre in the body of those in ,vhom the people had 
once placed their confidence, there remained no other 
effectual power in the state that might render it neces
sary for them to keep within the bounds of justice 
and decency. And in the mean time, as the people, 
who were intended as a check over that body, con
tinually gave a share in this executive authority to 
those ,vhom they intrusted with the care of their 
interests, they increased the evils they complained of, 
as it were, at every attempt they made to remedy 
them; and" instead of raising up opponents to those 
who were become the enemies of their liberty, as it 

• See Cic. de Off. lib. ii. § 75. 
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DE LOLJIIE, was their intention to do, they coiitinually supplied 
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them with new associates. 
From this situation of affairs, flowed, as an unavoid

able consequence, that continual desertion of the cause 
of the people, which, even in times of revolutions, when 
the passions of the people themselves were roused, and 
they were in a great degree united, manifested itself in 
so remarkable a manner. ,ve may trace the symptoms 
of the great political defect here mentioned, in the 

. earliest ages of the commonwealth, as well as in the 
last stage of its duration. In Rome, while small and 
poor, it rendered vain whatever rights or power the 
people possessed, and blasted all their endeavours to 
defend their liberty, in the same manner, as in tbe 
more splendid ages of the commonwealth, it rendered 
the most salutary regulations utterly fruitless, and even 
instrumental to the ambition and avarice of a few. 
The prodigious fortune of the republic, in short, did 
not create the disorder; it only gave full scope to it. 

But if we turn our view towards the history of the 
English nation, we shall see how, from a government 
in which the above defects did not exist, different 
consequences have followed;-how cordially all ranks 
of men have always united together, to lay under 
proper restraints this executive power, which they 
knew could never be their own. In times of public 
revolutions, the · greatest care, as we have before 
observed, was taken to ascertain the limits of that 
11owcr; and after peace had been restored to the state, 
those who remained at the head of the nation con
tinued to manifest an unwearied jealousy in main· 
taining those advantages which the ui1ited efforts of 
all had obtained. 

Thus it ,vas made one of the articles· of Magna 
Charta, that the executive power should not touch the 
person of the subject, but in consequence of a judgment 
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passed upon him by his peers 1 
; and so great was after

wards the general union in maintaining this law, that 
the trial by JUry2,-that admirable mode of proceeding, 
which so effectually secures the subject against all the 
attempts of power, even ( which seemed so difficult to 
obtain) against such as might be made under the 
sanction of the judicial authority-hath been preserved 
to this day. It has even been preserved in all its 
original purity, though the same has been successively 
suffered to decay, and then to be lost, in the other 
countries of Europe, where it had been formerly kno,vn *. 

• The trial by jury was in use among the Nonnans long before they 
came over into England; but, even among them, it soon degenerated from 
its first institution; we see in Hale's History of the Common Law of Eng
land, that the unanimity among jurymen was not required in Normandy 
for making a good verdict ; but, when jurymen dissented, some were taken 
out, and others added in their stead, till an unanimity was procured.-In 
Sweden, where, according to the opinion of the learned in that country, the 
trial by jury had its origin, only some forms of that institution are now 
preserved in the lower courts in the country, where sets of jurymen are 
established for life, and have a salary accordingly. And in Scotland, the 
vicinity of England has not been able to preserve to the trial by jury its 
genuine ancient form: the unanimity among jurymen is not required (as I 
have been told) to form a verdict; but the majority is decisive 3. 

1 Vide ante, 53, 67-69. 2 Ibid. 785-799. 
8 An agreement of two-thirds of the jury ( which in Scotland is composed 

of fifteen) in a verdict of conviction in criminal cases is sufficient. Dy 3 
George IV. c. 85, in all criminal trials by jury in Scotland, (the crime of 
high treason, or misprision of treason, being excepted), the prosecutor, and 
each pannel respectively, when the jury of fifteen have been chosen, and 
bef'.ore they have been sworn, can challenge five of the jurors, without being 
obliged to assign any reason; and this challenge disqualifies the person 
challenged, from serving as a juror on the trial in respect of which he was 
so chosen and challenged: But after each challenge made by any of the 
respective parties, it is incumbent upon the judge to choose another juror, 
so as again to complete the number of fifteen, before the party challenging 
is obliged to make any second or subsequent challenge; and the juror or 
jurors to be chosen to supply the place or pfaces of the juror or jurors 
challenged, is equally liable to be challenged as the jurors originally chosen. 
This act also makes provision for summoning in certain cases an additional 
number of jurors on such trials. 

Except in cases of revenue, the Scotch had not the benefit of tiial by 
jury in civil actions until the year 1815; but this privilege has been secured 
to them by 11 George IV. and l \Villiam IV. c. (itl. 

D..: LOUIE. 
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Nay, though this privilege of being tried by one's peers 
was at first a privilege of conquerors and masters, 
exclusively appropriated to those parts of nations which 
had originally invaded and reduce<l. the rest by arms, it 
has in England been successively extended to every 
order of the people. 

And not only the person, but also the property of 
the individual, has been secured against all arbitrary 
attempts from the executive power; and the latter has 
been successively restrained from touching any part of 
the property of the subject, even uncler pretence of the 
necessities of the state, any otherwise than by the free 
grant of the representatives of the people. Nay, so 
true and persevering has been the zeal of these repre
sentatives, in asserting on that account the interests of 
the nation, from which they could not separate their 
own, that this privilege of taxing themselves, which
was in the beginning grounded on a most precarious 
tenure, and only a mode of governing adopted by the 
sovereign for the sake of his own convenience, has 
become, in time, a settled right of the people, which 
the sovereign has found it necessary solemnly and 
repeatedly to acknowledge. 

Nay more, the representatives of the people have 
applied this right of ta.:mtion to a still nobler use than 
the mere preservation of property: they have, in pro
cess of time, succeeded in converting it into a regular 
and constitutional mean of influencing the motions of 
the executive power. By means of this right, they 
have gained the advantage of being constantly called 
to concur in the measures of the sovereign,-of having 
the greatest attention shown by him to their requests, 
as well as the highest regard paid to any engagements 
that he enters into with them. Thus has it become at 
last the peculiar happiness of English su~jects, to 
whatever other people, either ancient or modern, we 
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compare them, to enjoy a share in the government of 
their country, by electing representatives, who, by 
reason of the peculiar circumstances in which they 
are placed, and of the extensive rights they possess, 
are both willing faithfully to serve those who have 
appointed them, and able to do so. 

And, indeed, the commons have not rested satisfied 
with establishing, once for all, the provisions for the 
liberty of the people which have been just mentioned; 
they have afterwards made the preservation of them 
the first object of their care*, and taken every oppor
tunity of giving them new vigour and life. 

Thus, under Charles I.5, when attacks of a most 
alarming nature were made on the privilege of the 
people, to grant free supplies to the crown, the com
mons vindicated, without loss of time, that great right 
of the nation, which is the constitutional bulwark of 
all others, and hastened to oppugn, in the beginning, 
every precedent of a practice that must, in the end, 
have produced the ruin of public liberty. 

They even extended their care to abuses of every 
kind. The judicial authority, for instance, which the 
executive power had imperceptibly assumed to itself, 
both with respect to the person and property of the 
individual, wa_s abrogated by the act which abolished 
the Court of Star Chamber": and the crown was thus 
brought back to its true constitutional office, viz., the 
countenancing, and supporting with its strength, the 
execution of the laws. 

• The first operation of the commons, at the beginning of a session, is to 
appoint four grand committees. One is a committee of religion, another of 
courts of justice, another of trade, and another of grievances; they are to 
be standing committees during the whole session•. 

DE LoLME, 
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• The order for the appointment of these committees w:.i.s, on February 
13, 183:i, negatived without a division, and such committees have not since 
been appointed. 

s Ibid. :rnii-113. • Ibid. un, 2n4, :;a2-385, 303. 
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DE LOL:\lE, The subsequent endeavours of the legislature have 
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carried to a still greater extent the above privileges 
of the people. They have, moreover, succeeded in 
restraining the crown from any attempt to seize and 
confine, even for the shortest time, the person of the 
subject, unless it be in the cases ascertained by the 
law, of wliich the judges of it are to decide. 

Nor has this extensive unexampled freedom at the 
expense of the executive power been made, as we 
might be inclined to think, the exclusive appropriated 
privilege of the great and powerful. It is to be en
joyed alike by all ranks of subjects. Nay, it was the 
injury done to a common citizen that gave existence 
to the act which has completed the security of this 
interesting branch of public liberty. The oppression of 
an obscure individual, says Judge Blackstone, gave rise 
to tlie famous llabeas Corpus Act. Junius has quoted 
this observation of the judge; and the same is well 
worth repeating a third time, for the just idea it conveys 
of that readiness of all orders of men to unite in defence 
of common liberty, which is a characteristic circum
stance in the English government*. · 

And this general union in favour of public liberty 
has not been confined to the framing of laws for its 
security; it lrns operated with no less vigour in bringing 
to punishment such as have ventured to infringe them; 
and the sovereign has contantly found it necessary to 
give up the ,·iolators of those laws, even when his own 
servants, to the justice of their country. 

Thus we find, so early as the reign of Edward I.7, 
* The individual l1ere alluded to was one Francis Jenks, who, having 

made a motion at Guildhall, in the year 1676, to petition the king for a new 
parliament, was examined before the privy-council, and afterwards com· 
mitted to the Gatehouse, where he was kept about two months, through the 
delays made by the several judges to whom he applied, in granting him a 
Habeas Corpus.-See the State Trials, vol. vii. anno 1676. 

7 Vide ante, 80, 81. 
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judges who were convicted of having committed exac- DE Lourn. 

tions in the exercise of their offices, to have been 
condemned by a sentence of parliament*. From the 
immense fines which were laid upon them, and which, 
it seems, they were in a condition to pay, we may 
irrdeed conclude that, in those early ages of the con
stitution, the remedy was arplied rather late to the 
disorder; but yet it was last applied. 

Under Richard II.8, examples of the same kind were Richard IL 

renewed. Michael de la Pole, Earl of Suffolk (who 
had been Lord Chancellor of the kingdom), the Duke 
of Ireland, and the Archbishop of York, having abused 
their power by carrying on designs that were subver
sive of public liberty, were declared guilty of high-
treason°; and a number of judges, who, in their judicial 
capacity, had acted as their instruments, were involved 
in the same condemnation t. 

In the reign of Henry VIll.1°, Sir Richard Empson, llenryVIII. 

• Sir Ralph de IIengham, Chief Justice of the King's Ilencl1, was fined 
7000 marks; Sir Thomas "\Vayland, Chief Justice of the Common Pleas, 
had his whole estate forfeited; and Sir Adam de Stratton, Chief Baron of 
the Exchequer, was fined 3400 marks. 

t The most conspicuous among these judges were Sir Robert Belknap, 
and Sir Robert Tresilian, Chief Justice of the King's Bench. The latter 
had drawn up a string of questions calculated to confer a despotic authority 
on the crown, or rather on the ministers above named, who liad found 
means to render themselves entire masters of the person of the king. These 
questions Sir Robert Tresilian proposed to the judges, who had been sum
moned for that purpose, and they gave their opinions in favour of them. 
One of these opinions of the judges, among others, tended to annihilate, at 
one stroke, all the rights of the commons, by taking from them that im
portant privilege mentioned before, of starting and freely discussing what
ever subjects of debate they think proper : the commons were to be 
restrained, under pain of being punished as traitors, from proceeding upon 
any articles besides those limited to them by the king. All those who had 
a share in the above declarations of the judges were attainted of high 
treason. Tresilian, and Drembre, who had been mayor of London, were 
hanged; the others were only banished, at the intercession of the bishops.
See the Parl. History of England, vol. i. 

8 Vide ante, 123. 9 Ibid. 161. 
10 Ibid. 159-170, 
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DE LOLlllE, and Edmund Dudley 11
, who had been the promoters of 

James I, 

Charles I. 

Charles II. 

The comn1ons 
. have always 

advocated the 
rights of the 
people. 

the exactions committed under the preceding reign, 
fell victims to the zeal of the commons for vindicating 
the cause of the people. Under King James I., the 
Lord Chancellor Bacon 12

, experienced that neither his 
high dignity, nor great personal qualifications, could 
screen him from having the severest censure passed 
upon him, for the corrupt practices of which he had 
suffered himself to become guilty. And in the reign 
of Charles I., the judges having attempted to imitate 
the example of the judges under Richard II., by de
livering opinions subversive of the rights of the people, 
found the same spirit of watchfulness in the commons, 
as had proved the ruin of the former. Lord Finch, 
Keeper of the Great Seal, was obliged to fly beyond sea. 
The judges Davenport and Crawley, were imprisoned: 
and Judge Berkeley was seized ,vhile sitting upon the 
bench, as we are informed by Rushworth 1". 

In the reign of Charles II., we find fresh instances 
of the vigilance of the commons. Sir ,vmiam Scroggs, 
Lord Chief Justice of the King's Bench, Sir Francis 
North, Chief Justice of the Common Pleas, Sir Thomas 
Jones, one of the Judges of the King's Bench, and Sir 
Richard ,vest, one of the Barons of the Exchequer, 
were impeached by the commons, for partialities shown 
by them in the administration of justice ; and the 
Chief Justice Scroggs, against whom some positive 
charges were well proved, was removed from his 
employments. 

The several examples offered here to the reader have 
been taken from different periods of the English his
tory, in order to show that neither the influence, nor 
the dignity of the infractors of. the laws, even when 
they have been the nearest servants of the crown, have 

II Vide ante, IGO. 12 !Lid. 347. 
s Ibiu. 387, 388, 394. 
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ever been able to check the zeal of the commons in DE LoLME. 

asserting the rights of the people. Other examples 
might perhaps be related to the same purpose; though 
the whole number of those to be met with, will, upon 
inquiry, be found the smaller, in proportion as the 
danger of infringing the laws has always been in
dubitable. 

So much regularity has even (from all the circum- Thesovereign, 
. d) b , d . for having per-Stances above ment10ne een mtro uced mto the sonallyviolated 

· f h · , E l d h the safety or theoperations O t e executive power 111 1 ng an ,-sue subjeet, received 

· t· h tl l b d severe censure. an exact JUS ice ave ie peop e een accustome , as 
a consequence, to expect from that quarter, that even 
the sovereign, for his having once suffered himself 
personally to violate the safety of the subject, did not 
escape severe censure. The attack made, by order of 
Charles II., on the person of Sir John Coventry, filled 
the nation with astonishment; and this violent gratifi
cation of private passion, on the part of the sovereign, 
(a piece of self-indulgence with regard to inferiors, to 
which whole classes of individuals in certain countries 
almost think that they have a right,) excited a general 
ferment. "This event," says Bishop Burnet, "put the 
House of Commons in a furious uproar.-It gave great 
advantages to all those who opposed the court; and 
the names of the court and country party, which till 
now had seemed to be forgotten, were revived*." 

These are the limitations that have been set, in the Thelimitations 
on the executivo English government,"on the operations of the executive power, greater 
in England than

limitations to which we find l com- in any otherpower 14 ! not 1ing 
parable in any other free states, ancient or modern; government. 

and which are owing, as we have seen, to that very 

• anno 1669.-An act of parliament was * See Burnet's History, vol. i. 
made on this occasion, for giving a farther extent to the provisions before 
made for the personal secm·ity of the subject; which is still called the 
Coventry Act. 

H Vide ante, 531-565, 575-629. 
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DE LoL111E. circumstance which seemed, at first sight, to prevent 

Spirit of mutual 
justice every
where diffused. 

the possibility of them,-I mean the greatness and 
unity of that power; the effect of which has been, in 
the event, to unite, upon the same object, the views 
and efforts of all orders of the people. 

From this circumstance, that is, the unity and 
peculiar stability of the executive power in England, 
another most advantageous consequence has followed, 
that has been before noticed, and which it is not 
improper to mention again here, as this chapter is 
intended to confirm the principles laid down in the 
former ones ;-I mean the unremitted continuance of 
the same general union among all ranks of men, and 
the spirit of mutual justice which thereby continues to 
be diffused through all orders of subjects. 

Though surrounded by the many boundaries that 
have just now been described, the crown, we must 
observe, has preserved its prerogative undivided: it 
still possesses its whole effective strength, and is only 
tied by its own engagements, and the consideration of 
what it O"\Yes to its dearest interests. 

The great, or wealthy men in the nation, who, 
assisted by the body of the people, have succeeded in 
reducing the exercise of its authority within such 
well-defined limits, can have no expectation that it 
will continue to confine itself to them any longer than 
they themselves continue, by the justice of their own 
conduct, to deserve that support of the people, which 
alone can make them appear of consequence in the 
eye of the sovereign,-no probable hopes that the 
crown will continue to observe those laws by which 
their wealth, dignity, liberty, are protected, any longer 
than they themselves also continue to observe them. 

Nay, more, all those claims of their rights which 
they continue to make against the crown, are encou
ragements which they give to the rest of the people 
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to assert their own rights against them. Their con
stant opposition to all arbitrary proceedings of that 
power, is a continual declaration they make against 
any acts of oppression which the superior advantages 
they enjoy might entice them to commit on their 
inferior fellow-subjects. Nor was that severe censure, 
for instance, which they concurred in passing on an 
unguarded violent action of their sovereign, only a 
restraint put upon the personal actions of future Eng
lish kings; no, it was a much more extensive· provision 
for the securing of public liberty;-it was a solemn 
engagement entered into by all the powerful men in 
the state to the whole body of the people, scrupulously 
to respect the person of the lowest among them. 

And, indeed, the constant tenor of the conduct, even 
of the t·wo houses of parliament, shows us that the 
above observations are not matters of mere speculation. 
From the earliest times we see the members of the 
House of Commons to have been very cautious not to 
assume any distinction that might alienate from them 
the affections of the rest of the people*. \Vhenever 
those privileges which were necessary to them for the 
discharge of their trust have proved burdensome to the 

• In all cases of public offences, down to a simple breach of the peace, 
the members of the House of Commons have no privileges whatever above 
the rest of the people : they may be committed to prison by any justice of 
the peace; and are dealt with afterwards in the same manner as any other 
subjects, '\Vith regard to civil matters, their only privilege is to be free 
from arrests during the time of a session, and forty days before, and forty 
days after 15 : but they may be sued, by process against their goods, for any 
just debt du~·ing that time. 

15 
· Members of the House of Commons are privileged from arrest, not 

only during the actual sitting of parliament, but for a convenient time, 
sufficient to enable them to come from and return to any part of the king
dom, before the first meetin.,. and after the final dissolution of it. And also 
for forty days after every p;'orogation, and before the next appointed meet
ing; which is now in effect, as long as the parliament sits, it being seldom 
prorogued for mor~ than fourscore days at a time. 

VOL. II. 28 

DE Lor.MF., 

The commons 
have been 
careful not to 
assume any dis
tinction which 
might alienate 
from them the 
affections of the 
people. 
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The commons 
have punished 
their members 
for corrupt con
duct. 

l\lon tpesson. 

Sir John Benet. 

llenry Benson. 

Speaker of the 
commons 
punished for 
taking money 
towards his pri• 
vate emolument. 
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community, they have retrenched them. And those 
of their members who have applied either these privi
leges, or in general that influence which they derived 
from their situation, to any oppressive purposes, they 
themselves have endeavoured to bring to punishment. 

Thus, we see that, in the reign of James I., Sir Giles 
l\lontpesson, a member of the House of Commons, 
having been guilty of .monopolies, and other acts of 
great oppression on the people, was not only expelled, 
but impeached and prosecuted with the greatest warmth 
by the House, and finally condemned by the lords to 
be publicly degraded from his rank of a knight, held for 
ever an infamous person, and imprisoned during life 1•. 

In the same reign, Sir John Benet 11
, ·who was also a 

member of the House of Commons, having been found 
to have been guilty of corrupt practices, in his capacity 
of judge of the Prerogative Court of Canterbury, (such 
as taking exorbitant fees, and the like,) was expelled 
the House, and prosecuted for those offences. 

In the year 1641, l\lr. Henry Benson, member for 
Knaresborough, having been detected in selling pro
tections, experienced likewise the indignation of the 
House, and was expelled. 

In fine, in order, as it were, to make it completely 
notorious, that neither the condition of representative 
of the people, nor even any degree of influence in their 
House, could excuse any one of them from strictly 
observing the rules of justice, the commons did on one 
occasion pass the most severe censure they had power 
to inflict, upon their speaker himself, for having, in a 
single instance, attempted to convert the discharge of 
his duty, as speaker, into the means of private emolu
ment. Sir John Trevor, Speaker of the House of 
Commons, having, in the sixth year of the reign of 

16 Vide ante, 3-16, 347, 17 Ibid. 347, 
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King ,vmiam, l'eceived a thousand guineas· from tlie 
city of London, " as a gratuity for the trouble he had 
taken with l'egard to the passing of the Orphan Bill," 
was voted guilty of a high crime and misdemeanor, and 
expelled the House. Even the inconsiderable sum of 
twenty guineas which Mr. Hungerford, another mem• 
ber, had been ·weak enough to accept on the same 
score, was looked upon as deserving the notice of the 
House; and he was likewise expelled* 18

, 

If we turn our view towards the House of Lords, 
we shall find that they have also constantly taken care 
that their peculiar privileges should not prove impedi
ments to the common justice which is due to the rest 
of the peoplet. They have constantly agreed to every 
just proposal that has been made to them on that 
subject by the commons : and, indeed, if we consider 
the numerous and oppressive privileges claimed by the 
nobles in most other countries, and the vehement spirit 
with which they are commonly asserted, we shall think 
it no small praise to the body of the nobility in Eng
land (and also to the nature of that government of 
which they make a part), that it has been by their free 

* Other examples, of the attention of the llouse of Commons to the 
conduct of their members, might be produced, either before or after that 
which is mentioned here, The reader may, for instance; see the relation 
of their proceedings in the affair of the South Sea C<>mpany scheme; and a 
few years after, in that of the Charitable Corporation,-a fraudulent scheme, 
particularly oppressive to the poor, for which several members were 
expelled 19, 

t In case of a public offence, or even a simple breach of the peace, a peer 
may be committed till he finds bail, by any justice of the peace : and peers 
are to be tried by the common course of law, for all offences under felony. 
With regard to civil matters, they are at all times free from arrests: but 
execution may be had against their effects, in the same manner as against 
those of other subjects. 

DE Lot.ME. 

The lords do not 
pennit their pri
vileges to evade 
common justice. 

18 Vide ante, 476, 
19 The commons likewise exercised {their powers of expulsion, in the 

cases of Joseph Hunt (May 23, 1810), 'Benjamin ,valsh (l\Iarch 5, 1812), 
Lord Viscount Coclu-ane and the llonourable Andrew Cochrane Johnstone 
(July 5, 1814). 

28-2 
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DE LoLME. 	 consent that their privileges have been confined to 
what they now are: that is to say, to no more, in 
general, than what is necessary to the accomplishment 
of the end and constitutional design of that House. 

The lords have In the exercise of their judicial authority with regard 
exercised their 
Judicial autho	 to civil matters, the lords have manifested a spirit of 
rity with impn.r
tially. equity nowise inferior to that which they have shown 

in their legislative capacity. They have, in the dis
charge of that function (which of all others is so liable 
to create temptations), shown an incorruptness really 
superior to what any judicial assembly in any other 

· nation can boast. Nor do I think that I run any risk 
of being contradicted, when I say, that the conduct of 
the House of Lords, in their civil judicial capacity, has 
constantly been such as has kept them above the reach 
of even suspicion or slander20 

• 

Even in the trial Even that privilege which they enjoy, of exclusively
of their own 
members. 	 trying their own members, in case of any accusation 

that may affect their lives (a privilege which we might, 
at first sight, think repugnant to the idea of a regular 
government, and even alarming to the rest of the 
people), has constantly been rendered, by the lords, 
subservient to the purpose of doing justice to their 
fellow-subjects; and if ,ve cast our eyes either on the 
collection of the State Trials, or on the History of 
England, we shall find very few examples, if any, of a 
peer, really guilty of the offence laid to his charge, tliat 
has derived any advantage from his not being tried by 
a jury of c01nmone1·s. 

Nor has this just and moderate conduct of the two 
Houses of Parliament, in the exercise of their powers 
(a moderation so unlike what has been related of the 
conduct of the powerful men in the Roman republic), 
been the only happy consequence of that salutary 

20 Vide ante, 111-113, 134-137, 140, 141, 446-151. 
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jealousy which those two bodies entertain of the power 
of the crown. The same motive has also engaged 
them to exert their utmost endeavours to put the 
courts of justice under proper restraints ; a point of 
the highest importance to public liberty. 

They have, from the earliest times, preferred com
plaints against the influence of the crown over these 
courts, and at last procured laws to be enacted by 
which such influence has been entirely prevented; all 
which measures, we must observe, were at the same 
time strong declarations that no subjects, however 
exalted their rank might be, were to think themselves 
exempt from submitting to the uniform course of the 
law, or hope to influence or overawe it. The severe 
examples which they have united to make on those 
ju<lges who have rendered themselves the instruments 
of. the passions of the sovereign, or of the designs of 
the ministers of the crown, are also awful warnings to 
the judges ,vho have succeeded them, never to attempt 
to deviate in favour of any, the most powerful indi
viduals, from that straight line of justice which the 
joint wisdom of the legislature has once marked out 
to them. 

This singular situation of the English judges, rela
tively to the three constituent powers of the state (and 
also the formidable support which they are certain to 
receive from them as long as they continue to be the 
faithful ministers of justice,) has at last created such 
an impartiality in the distribution of public justice in 
England, has introduced into the courts of law the 
practice of such a thorough disregard to either the 
influence or wealth of the contending pa,ties, and pro
cured to every individual, both such an easy access to 
these courts, and such a certainty of redress, as are not 
to be paralleled in any other government. Philip de 
Comines, so long as three hundred years ago, com-

DE LOLME, 

The judges have 
been severely 
punished, when 
they have ren
dered themselves 
the instruments 
of the passions of 
the sovereign. 

Impartiality in 
the distribution 
of public Justice. 
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mended, in strong terms, the exactness with which 
justice was done in England to all ranks of subjects; 
and the impartiality with which the same is adminis
tered in these days, will, with still more reason, excite 
the surprise of every stranger who has an opportunity 
of observing the customs of this country*. 

Indeed to such a degree of impartiality lias the 
administration of public justice been brought in Eng
land, that it is saying nothing beyond the exact truth, 
to affirm that any violation of the laws, though perpe
trated by men of the most extensive influence,-nay, 
though committed by the special direction of the very 
first servants of the crown,-will be publicly and com
pletely redressed. And the very lowest of subjects 
will obtain such redress, if he has but spirit enough to 
stan~ forth, and appeal to the laws of his country2', 
~lost extraordinary cfrcumstances these ! which those 
who know the difficulty of establishing just laws among 
mankind, and of providing afterwards for their due 
execution, only find credible because they are matters 

* Soon after I came to England for the first time, (if the reader will give 
me leave to make mention of myself in this case,) an action was bro,;ght in 
a court of justice against a prince very nearly related to the crown; and a 
noble lord was also, much about that time, engaged in a lawsuit for the 
property of some valuable lead mines in Yorkshire. I could not but observe 
that, in both these cases, a decision was given against the two most poweiful 
parties; though I wondered but little at this, because I had before heard 
much of the impartiality of the law proceedings in England, and was pre· 
pared to see instances of that kind. But what I was much surprised at 
was, that nobody appeared to be in the least so, even at the strictness with 
which the ordinary course of the law had, particularly in the former case, 
been adhered to,-and that those proceedings which I was disposed to con
side~ as great instances of justice, to the production of which some circum· 
stances peculiar to the times, at least some uncommon virtue or spirit on 
the part of the judges, must have more or less co-operated, were looked 
upon by all those whom I heard speak about it, as nothing more than the 
common and expected course of things. This circumstance became a strong 
inducement to me to inquire into the nature of a government by which such 
effects were produced, 

11 Vide ante, 916-919. 
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of fact, and can begin to account for, only when they DE LoL:llE, 

look up to the constitution of the government itself; 
that is to say, ,vhen they consider the circumstances in 
which the executive power, or the crown, is placed in 
relation to the two bodies that concur with it to form 
the legislature,-the circumstances in which those 
two assemblies are placed in relation to the crown, and 
to each other,-and the situation in which all the 
three find themselves with respect to the whole body 
of the people*. 

• The assertion above made, with respect to the impartiality with which 
justice is, in all cases, administered in England, not being of a nature to be 
proved by alleging single facts, I have entered into no particulars on that 
account. However, I will subjoin two cases, which, I think, cannot but 
appear remarkable to the reader. 

The first is the case of the prosecution commenced in the year 1763, by 
some journeymen printers, against the king's messengers, for apprehending 
and imprisoning them for a short time, by virtue of a general warrant from 
the secretary of state; and that which was afterwards carried on by another 
private individual against one of the secretaries themselves. In these 
actions, all the ordinary forms of proceedings used in cases of actions 
between private subjects, were strictly adhered to : and both the secretary 
of state, and the messengers, were, in the end, condemned. Yet, which it 
is proper the reader should observe, from all the circumstances that 
accompanied this affair, it is difficult to propose a case in which ministers 
could, of themselves, be under greater temptations to exert an undue influ
ence to hinder the ordinary course of justice. Nor were the acts for which 
those ministers were condemned, acts of evident oppression, which nobody 
could be found to justify. They had done nothing but follow a practice, of 
which they found several precedents, established in their offices: and their 
case, if I am well informed, was such that most individuals, under similar 
circumstances, would have thought themselves authorized to have acted as 
they had clone. 

The second case I propose to relate, afford~ a singular instance of the 
confidence with which all subjects in England claim what they think their 
just rights, and of the certainty with which the remedies of the law are in 
all cases open to them. The fact I mean, is the arrest executed in the 
reign of Queen Anne, in the year 1708, on the person of the Russian 
ambassador, by taking him out of his coach for the sum of fifty pounds. 
And the consequences that followed this fact are still more remarkable. 
The czar highly resented the affront, and demanded that the sheriff of 
Middlesex, and all others concerned in the arrest, should be punished with 
instant death. " But the queen" ( to the amazement of that despotic court, 
says Judge lllackstone, from whom I borrow this fact) "directed the 
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DE LoLME, In fine, a very remarkable circumstance in the 
English government (and which alone evinces some
thing peculiar and excellent in its nature), is that 
spirit of extreme mildness with which justice, in cri
minal cases, is administered in England; a point with 
regard to which England differs from all other countries 
in the world. 

,vhen we consider the punishments in use in the 
other states of Europe, we wonder how mei1 can be 
brought to treat their fellow-creatures with so much 

· cruelty; and the bare consideration of those punish
ments would sufficiently convince us (if we did not 
know the fact from other circumstances) that the men 
in those states who frame the laws, and preside over 
their execution, have little apprehension that either 
they, or their friends, will ever fall victims to those 
laws which they thus rashly establish. 

The citizens who In the Homan republic circumstances of the same 
were at the head • 1 1 • ' ,l J d ' 
of the Homan 	 nature Wlt l t lOSe JUSt ment10neu Were a SO pro UCtlVe 
republic assmned 
to themselves a 	 of the greatest defects in the kind of criminal justice 
great clegrc'0 of 
cruelty, 	 which took place _in it. That class of citizens who 

were at the head iof the republic, and who knew how 
mutually to exempt each other from the operation of 
any too severe la,vs or practice, not only allowed 
themselves great liberties, as ,ve have seen, in dis
posing of the lives of the inferior citizens, but had 
also introduced, into the exercise of the illegal powers 
they assumed to themselves in that respect, a great 
degree of cruelty*. 
secretary of state to inform him that she could inflict no punishment upon 
any, the meanest of her subjects, unless warranted by the law of the land." 
-An act was afterwards passed to free from arrest the persons of foreign 
ministers, and such of their servants as they had delivered a list of to the 
secretary of state. A copy of this act, elegantly engrossed and illuminated, 
continues Judge Blackstone, was sent to Moscow, and an ambassador 
extraordinary commissioned to deliver it 22

, 

• The common manner in which the senate ordered citizens to be put to 

i• The statute alluded to is 7 Aune, c. 12, 
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Nor were things more happily conducted in the 
Grecian republics. From their democratical nature, 
and the frequent revolutions to which they were sub
ject, we naturally expect to find that authority used 
with mildness, which those who enjoy it must have 
known to have been precarious; yet such were the 
effects of the violence attending those very revolutions, 
that a spirit both of great irregularity and cruelty had 
taken place among the Greeks, in the exercise of the 
power of inflicting punishments. The very harsh laws 
of Draco are well known, of which it was said that 
they were not written with ink, but with blood. The 
severe laws of the Twelve Tables among the Romans 
were in great part brought over from Greece''. And 
it was an opinion commonly received in Rome, that 
the cruelties practised by the magistrates on the 
citizens were only imitations of examples which the 
Gree"k.s had given them*. 

In fine, the use of torture, that method of admini
stering justice, in which folly may be said to be added 
to cruelty, had been adopted by the Greeks, in conse
quence of the same causes which had concurred to 
produce the irregularity of their criminal justice. And 
the same practice continues, in these days, to prevail 
on the Continent of Europe, in consequence of that 
general arrangement of things which creates there such 
a carelessness about remedying the abuses of public 
authority. 

death, was by throwing them headlong from the top of the Tarpeian rock. 
The consuls or other particular magistrates, sometimes caused citizens to 
expire upon a cross; or, which was a much more common case, ordered them 
to be beaten to death, with their heads fastened between the branches of a 
fork; which they called cervicem furcm inserere. 

• Cmsar expressly reproaches the Greeks with this fact in his speech in 
favour of the accomplices of Catiline, which Sallust lias transmitted to us
Eodem illo tempore, Grmcim morem imitati (majores nostri) verberibus animad
vertebant in cives; de condemnatis summum supplicium sumebant. 

DE LOLJIIE. 

A spirit of great 
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cruelty prevailed 
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Greeks, in the 
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Tl1e punishment 
of torture 
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23 Vide ante, 646,647, 
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But the nature of that same government which has 
procured to the people of England all the advantages 
we have before described, has, with still more reason, 
freed them from the most oppressive abuses which 
prevail in other countries. 

That wantonness in disposing of the dearest rights 
of mankind, those insults upon human nature, of which 
the frame of the governments established in other 
states unavoidably becomes more or less productive, 

. are entirely banished from a nation which has the hap
piness of having its interest guarded by men who 
continue to be themselves exposed to the pressure of 
those laws which they concur in making, and of every 
tyrannic practice which they suffer to be introducecl,
by men whom the advantages which they possess above 
the rest of the people render only more exposed to the 
abuses they are appointed to prevent, only more alive 
to the dangers against which it is their duty to defend 
the community*. 

Hence we see that the use of torture has, from the 
earliest times, been utterly unknown in Engfand24 

• 

And all attempts to introduce it, whatever might be 
the power of those who made them, or the circum
sta1ices in which they renewed their endeavours, have 
been strenuously opposed and defeatedt. 

From the same cause also arose that remarkable 
forbearance of the English laws to use any cruel 

• Historians take notice that the commons, in the reign of Charles IL, 
ma:de haste to procure the abolition of the old statute, De Ilmretico combu· 
rendo (for burning heretics), aa soon as it became publicly known that the 
presumptive heir to the crown was a Roman Catholic. Perhaps they would 
not have been so diligent and earnest, if they had not been fully convinced 
that a member of the House of Commons, or l1is friends, might be brought 
to trial as easily as any other individuals among the people, so long M an 
express and written law could be produced against them, 

t See the two notes in p. 783 of this work. 

if Yide ante1 261, 262. 
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severity in the punishments which experience showed 
it was necessary for the preservation of society to esta
blish; and the utmost vengeance of those laws, even 
against the most enormous offenders, never extends 
beyond the simple deprivation of life*. 

Nay, so anxious has the English legislature been to 
establish mercy, even to convicted offenders, as a fun
damental principle of the government of England, that 
they made it an express article of that great public 
compact which was framed at the important era of the 
Uevolution, that " no cruel and unusual punishments" 
should be enforced t25,-They even endeavoured, by 
adding a clause for that purpose to the oath which 
kings were thenceforward to take at their coronation, 
as it were to render it an everlasting obligation of 
English kings, to make justice to be " executed with 
mercyt'6

," 

• A very singular instance occurs in the history of the year 1G05, of the 
care of the English legislature not to suffer precedents of cruel practices to 
be introduced. During the time that those concerned in the gunpowder
plot were under sentence of death, a motion was made in the House of 
Commons to petition the king, that the execution might be stayed, in order 
to consider of some extraordinary punishment to be inflictecl upon them; 
but this motion was rejected. A proposal of the same kind was also made 
in the House of Lords, where it was dropped, (See the Parliamentary 
History of England, v. 5, anno IG05.) 

t See the Bill of Rights, Art. x.-" Excessive bail ought not to be 
required, nor excessive fines imposed; nor cruel and unusual punishments 
inflicted." 
+Those same dispositions of the English legislature which have led them 

to take such precautions in favour even of convicted offenders, have still 
more engaged them to make provisions in favour of such persons as are 
only suspected and accused of haYing committed offences of any kind. 
Hence the zeal with which they have availed themselves of every important 
occasion,-such, for instance, as that of the Revolution,-to procure new 
confirmations to be given to the institution of the trial by jury, to the laws 
on imprisonments, and in general to that system of criminal jurisprudence 
of which a dcseription has been given in the first part of this work. 
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•• Vide ante, 472, lie Ibid. 604. 
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_D_E_L_o_L_M_E_. 
The liberty en• 
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CHAPTER XVII. 

A more inu:ard View of tlie Englisli Government tlian has 
ltitherto been offered to tlie Reader in tlte Course of this Work. 
- Ver!! essential D{ff'erences betu;een the Englisli J',[onarclrg, 
as a JJlonarchy, and all those u:itk v:liicli u:e are acquainted. 

THE doctrine constantly maintained in this work, and 
which bas, I think, been sufficiently supported by facts 
and comparisons drawn from the history of other 
countries, is, that the remarkable liberty enjoyed by 
the English nation is essentially owing to the impo8si
bility under which their leaders, or in general all men 
of power among them, are placed, of invading and 
transferring to themselves any branch of the governing 
executive authority; which authority is exclusively 
vested, and firmly secured in the crown. Hence the 
anxious care with which those men continue to watch 
the exercise of that authority. Hence their perse
verance in observing every kind of engagement which 
themselves may have entered into with the rest of the 
people. 

But here a consideration of a most important kind 
presents itself: How comes the crown in England thus 
constantly to preserve to itself (as we see it does) the 
executive authority in the state, and moreover to 
preserve it so completely as to inspire the great men 
iri the nation with that conduct so advantageous to 
public liberty, which has just been mentioned? These 
are effects which we do not find, upon examination, 
that the power of crowns has hitherto been able to 
produce in other countries. 

In all states of a monarchical form, we indeed see 
that those men whom their rank and wealth, or their 
personal power of any kind, have raised above the rest 
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of the people, have formed combinations among them
selves to oppose the power of the monarch. But their 
views, we must observe, in forming these combinations, 
were not by any means to set general and impartial 
limitations on the sovereign authority. They endea
voured to render themselves entirely independent of 
that authority; or even utterly to annihilate it, accord
ing to circumstances. 

Thus we see that in all the states of ancient Greece, 
the kings were at last destroyed and exterminated. 
The same event happened in Italy, where in remote 
times there existed for a while several kingdoms, as 
we learn both from the ancient historians and poets. 
And in Rome, we even know the manner and circum
stances in which such a revolution was brought about. 

In more modern times, we see the numerous monar
chical sovereignties (which had been raised in Italy on 
the ruins of the Roman empire) successively destroyed 
by powerful factions ; and events of much the same 
nature have at different times taken place in the king
doms established in the other parts of Europe. 

In Sweden, Denmark, and Poland, for instance, we 
find the nobles reducing their sovereigns to the condi
t ' f , l 'd l , b}' fIOn O Slmp e preSl ents OVer t lelr aSSelll leS,-0 

•
mere ostensible heads of the government. 

, 	 F , h hI11 	 Germany and 111 ranee, countries W ere t e 
~l b ' d f 'd bl dmonarc 1s, emg possesse o cons1 era e emesnes, 

Were better able to maintain their independence than 
the princes just mentioned, the nobles Waged War 

, 	 . . l
agamst them, sometimes singly and sometimes JOmt y; 
and events similar to these have successively happened 
in Scotland, Spain, and the modern kingdoms of Italy. 

In fine, it has only been by means of standing armed 
forces that the sovereigns of most of the kingdoms we 
have mentioned have been able, in a course of time, to 
assert the prerogatives of the crown. And it is only 

DE LoLME. 
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DE Lor.ME, by continuing to keep up such forces, that, like the 

The crown of 
England derives 
no support from 
the regular 
forces. 

The king of 
England can, 

oaste111 monarchs, and indeed like all the monarchs 
that ever existed, they continued to be able to support 
their authority. 

How therefore can the crown of England, without 
the assistance of any armed force, maintain, as it does, 
its numerous prerogatives? How can it, under such 
circumstances, preserve to itself the whole executive 
power in the state? For here we must observe, the 
crown in England does not derive any support from 
what regular forces it has at its disposal; and if we 
doubted this fact, we need only look to the astonishing 
subordination in which the military is kept to the civil 
power, to become convinced that an English king is 
not indebted to his army for the preservation of his 
authority*. 

If we could suppose that the armies of the kings of 
Spain or of France, for instance, were, through some 
very extraordinary circumstance, all to vanish in one 
night, the power of those sovereigns, we must not 
doubt, would, in six months, be reduced to a mere 
shadow. They would immediately behold their pre
rogatives, however formidable they may be at prcsent1 
inva.ded and dismembered t; and supposing that regular 
governments continued to exist, they would be reduced 
to have little more influence in them than the doges 
of Venice or of Genoa possess in the governments of 
those republics+· 

How, therefore,-to repeat the question once more, 
which is one of the most interesting that can occur in 

• Henry VIII., the most absolute prince, perhaps, who ever sat upon a 
throne, kept no standing army. · 

t As was the case in the several kingdoms into which tl10 Spanish 
monarchy was formerly divided, and in no very remote times, in France 
itself. 
+Or tl1an the kings of Sweden were allowed to eujoy, before the last 

revolution in that country, 
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politics,-how can the crown in England, without the. 
assistance of any armed force, a void those dangers to 
which all other sovereigns are exposed? 

How can 1t, without any such force, accomplish even 
• bl t k th h . . h mcompara y grea er wor s an t ose sovermgns, wit 
their powerful armies, are, we find, in a condition to 
perform ?-How can it bear that universal effort (un
known in other monarchies), which, as we have seen, 
is continually and openly exerted against it? How 
can it even continue to resist this effort so powerfully 
as to preclude all individuals whatever from enter
taining any views besides those of setting just and 
general limitations to the exercise of its authority? 
How can it enforce the laws . upon all subjects, indis
criminately, without injury or danger to itself? How 
can it, in fine, impress the minds of all the great men 
in the state with so lasting a jealousy of its power, as 
to necessitate them, even in the exercise of their un
doubted rights and privileges, to continue to court. and 
deserve the affection of the rest of the people? · 

Those great men, I shall answer, who even in quiet 
times prove so formidable to other monarchs, are in 
England divided into two assemblies; and such, it is 
necessary to add, are the principles upon which this 
division is made, that from it result, as necessary con
sequences, the solidity and the indivisibility of the 
power of the crown. 

The reader may perceive that I have led him, in the 
course of this work, much beyond the line within 
which writers on the subject of government have con
fined themselves; or rather, that I have followed a 
track entirely different from that which those writers 
have pursued. But as the observation just made, on 
the stability of the power of the crown in England, 
and the cause of it, is new in its kind, so do the prin
ciples from which its truth is to be demonstrated 
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DE LOLJIIE. totally differ from what is commonly looked upon as 
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the foundation of the science of politics. To lay those 
principles here before the reader, in a manner com
pletely satisfactory to him, would lead us into philo
sophical discussions on what real1y constitutes the 
basis of governments and power amongst mankind, 
both extremely long, and in a great measure foreign 
to the subject of this book. I shall therefore content 
myself with proving the above observations by facts; 
which is more, after all, than political writers usually 
undertake to do with regard to their speculations. 

As I chiefly propose to show that the extensive 
liberty the English enjoy is the result of the peculiar 
frame of their government, and occasionally to compare 
the same with the republican form, I even had at first 
intended to confine myself to that circumstance, which 
bo.th constitutes the essential difference between those 
two forms of government, and is · the immediate cause 
of English liberty,-! mean the having placed all the 
executive authority 1 in the state out of the hands of 
those in whom the people trust 2 ,vith regard to the• 

remote cause of that same liberty, that is to say, the 
stability of the po.ver of the crown, the singular solidity, 
1vithout the assistance of any armed force, by which 
this executive authority is so secured, I should perhaps 
have been silent, had I not found it absolutely neces
sary to mention the fact in this place, in order to 
obviate the objections which the more reflecting part 
of readers might otherwise have made, both to several 
of the observations before offered to them, and to a 
few others which are soon to follow. 

Besides, I shall confess here, I have been several 
times under apprehensions, in the course of this work, 
that the generality of readers, misled by the similarity 
of names, might put too extensive a construction upon 

1 Yide ante, 6G6-G29. 11 Ibid. 531-565. 
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what I said with regard to the usefulness of the power DE Loun:. 

of the crown in England ;-that they might accuse or 
suspect me, for instance, of attributing the superior 
advantages of the English mode of government over 
the republican form, merely to its approaching nearer 
to the nature of the monarchies established in the 
other parts of Europe, and of looking upon every kind 
of monarchy as preferable in itself to a republican 
government; an opinion which I do not by any means, 
or in any degree, entertain: I have too much affection, 
or (if you please) prepossession, in favour of that form 
of government under which I was born; and, as I am 
sensible of its defects, so do I know how to set a value 
upon the advantages by which it compensates for them. 

I therefore have, as it were, made haste to avail Theloundations 

myself of the first opportunity of explaining my mean- ~~~,t~t!;i~~·!'r., 

ing on this subiect-of indicatinO' that the power of ditrerentfrom
J • O those on which 

the crown of Eno-land stands upon foundations entirely the~mepower
0 rests m other 

different from those on which the same power rests in countries. 

other countries•,-and of engaging the reader to observe 
(which for the present ,vill suffice), that, as the English 
monarchy differs, in its nature and main foundations, 
from every other, so all that is said here of its advan
tages is peculiar and confined to it. 

But to come to the proofs (derived from facts) of The rronses of 
, , , f h , Lords and Com•the sohd1ty accrumg to the power O t e crown Ill mons, have by 

, h bl, turns defeatedEngland, from the co-existence of t e two assem 1es theattacksor 

which concur to form the English parliament, I shall :';r~!:;~1~:.n 
first point out to the reader several open acts of these 
two houses, by which they have by turns effectually 
defeated the attacks of each other upon its prerogative. 

,vithout looking further back for examples than 
the reign of Charles II., we see that the House of Chn.rtesrr. 

Commons had, in that reign, begun to adopt the 

_a Ville ante, 805-820. 

VOL. II. 29 
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met110d of adding (or tacking, as it is commonly 
expressed) such bills as they ·wanted more particularly 
to have passed, to their money bills. This forcible use 
of their undoubted privilege of granting money•, if it 
had been suffered to grow into common practice, would 
have totally destroyed the equilibrium that ought to 
subsist between them and the crown. But the lords 
took upon themselves the task of maintaining thnt 
equilibrium ; they complained with great warmth of 
the several precedents that were made by the commons, 
of the practice we mention : they insisted that bills 
sl1ould be framed " in tlte old and decent way of pa?'lia
rnent ;" and at last made it a standing order of ti1eir 
house, to reject, upon the sight of them, all bills that 
are tacked to money bills. 

Again, about the thirty-first year of. the same reign, 
a strong 1mrty prevailed in the House of Commons ; 
and their efforts were not entirely confined, if we may 
credit the historians of those times, to serving their 
constituents faithfully, and providing for the welfare 
of the state. Among other bills which they proposed 
in their house, they carried one to exclude from the 
crown the immediate heir to it"; an affair this, of a 
very high nature; and with regard to which it may 
well be questioned whether the legislative assemblies 
have a right to form a resolution, without the express 
and declared concurrence of the body of the people. 
But both the crown and the nation were delivered 
from the danger of establishing such a precedent, by 
the interposition of the lords, who threw ont the . bill 
on the first reading. 

In the reign of King \Villiam III.", a few years after 
the Revolution, attacks were made upon the crown 
from another quarter. A strong party was formed in . 

• Vide ante, Oi-100, 110, 135-137, 288, 5i5-620. 
• Ibid. 445. 0 Ibid 486, 487, 
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the House of Lords; and, as we may see in Bishop 
Burnet's " History of his Own Times," they entertained 
very deep designs. One of their views, among others, 
was to abridge the royal prerogative of calling parlia. 
ments, and judging of the proper times of doing it*. 
They accordingly framed and carried in their house a 
bill for ascertaining the sitting of parliament every 
year: but the bill, after it had passed in their house, 
was rejected by the commonst. 

Again we find, that, a little after the accession of 
King George I., an attempt was made by a party in 
the House of Lords, to wrest from the crown a prero· 
gative which is one of its finest flowers, and is, besides, 
the only check it has on the dangerous views which 
that house (which may stop both money bills and all 
other bills) might be brought to entertain: I mean the 
right of adding new members to it, and judging of the 
times when it may be necessary to do so. A bill was 
accordingly presented, and carried, in the House of 
Lords, for limiting the members of that house to a 
fixed number, beyond which it should not be increased; 
but after great pains taken to ensure the success of 
this bill, it was at last rejected by the commons. 

In fine, the several attempts which a majority in 
the House of Commons have in their turn made to 
restrain, farther than it now is, the influence of the 
crown arising from the distribution of preferments and 
other advantages, have been checked by the House of 

• They, besides, proposed to have all money bills stopped in their house, 
till they had procured the right of taxing themselves, their own estates, 
and to have a committee of lords, and a certain number of the commons, 
appointed to confer together concerning the state of the nation: " which 
committee (says Bishop Burnet) would soon have grown to have been a 
council of state, that would have brought all affairs under their inspection, 
an~ never had been proposed but when the nation was ready to break into 
civil wars.''-See Ilurnet's History, anno 1693. 

t November 28, 1693. 
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Lords, and all place bills have, from the beginning of 
this century, constantly miscarried in that house7. 

Nor have these two powerful assemblies only suc
ceeded in thus warding off the open attacks of each 
other on the power of the crown. Their co-existence, 
and the principles upon which they are severally 
framed, have been productive of another effect much 
more extensive, though at first less attended to,-1 
mean the preventing even the ·making of such attacks; 
and in times, too, when the crown was of itself inca
pable of defending its authority; the views of each 
house destroying, upon these occasions, the opposite 
views of the other", like those positive and negative 
equal quantities (if I may be allowed the comparison), 
which destroy each other on the opposite sides of an 
equation. 

Of this we have several remarkable examples: for 
instance, when the _sovereign has been a minor. If 
we examine the history of other nations, especially 
before the invention of standing armies, we shall find 
that the event we mention never failed to be attended 
with open invasions of the royal authority, or even 
sometimes with complete and settled divisions on it. 
In England, on the contrary, whether we look at the 
reign of Richard II.°, or that of Henry VI. 10

, or of 
Edward VI. 11, we shall see that the royal authority was 
quietly exercised by the councils that were appointed 
to assist those princes ; and when they came of age, it 
was delivered over to them undiminished. 

But nothing so remarkable can be alleged on this 
subject as the manner in which the two houses have 
acted upon those occasions, when, the crown being 

7 Vide ante, 476, 477, 621-G29; Stat. 6 Anne, c. 7; l George I. Stat,2, 
c. 56; 15 George II. c. 22; 22 George III. c. 45. 

s Ibid. 413-481, 9 Ibid. 122-128. 
10 11Ibid. 139-150. Ibid. 208-252, 
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without any present possessor, they had it in their DE LourE. 

power, both to settle it on what person they pleased, 
and to divide and distribute its effectual prerogatives, 
in what manner, and to what set of men, they might 
think proper. Circumstances like these we mention 
have never failed, in other kingdoms, to bring on a 
division of the effectual authority of the crown, or 
even of the state itself. In Sweden, for instance (to Constitutionof 

• • Sweden bears the
speak of a kmgdom ,vluch has borne the greatest out- greatest outward 

ward resemblance to that of England), when Queen =~~
1

~:~..~d. 

Christina was put under a necessity of abdicating the 
crown, and it was transferred to the prince who stood 
next to her in the line of succession, the executive 
authority in the state was immediately divided, and 
either distributed among the nobles, or assigned to 
the senate, into which the nobles alone could be 
admitted; and the new king was only to be a president 
over it. 

After the death of Charles XII., who died without 
male heirs, the disposal of the crown (the power of 
which Charles XI. had found means to render again 
absolute) returned to the states, and was settled on the 
Princess Ulrica, and the prince her husband. But the 
senate, at the same time it thus settled the possession 
of the crown, again assumed to itself the effectual 
authority which had for1ierly belonged to it. The 
privilege of assembling the states was vested in that 
body. They also secured to themselves the power of 
making war and peace, and treaties with foreign 
powers,-the disposal of places,-the command of the 
army and of the fleet,-and the administration of the 
public revenue. Their number was to consist of six
teen members. The majority of votes was to be deci
sive upon every occasion. The only privilege of the 
new king was to have his vote reckoned for two: and 
if at any time he should refuse to attend their meet
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ings, business was nevertheless to be done as effectually 
and definitively without him*. 

But in England, the Revolution of the year 1689'2, 
was terminated in a manner totally different. Those 
who at that interesting epoch had the guardianship of 
the crown,-those in whose hands it lay vacant,-did 
not manifest so much as a thought to split and parcel 
out its prerogative'". They t<:mdered it to a single 

• The senate had procured a seal to be made, to be affixed to their official 
resolutions, in case the king should refuse to lend his own. The reader 
will find more particulars concerning the former government of Sweden in 
the nineteenth chapter. 

Regulations of a similar nature had been made in Denmark, and continued 
to subsist, with some variations, till the revolution which, in the seventeenth 
century, placed the whole power of the state in the hands of the crown 
without control. The different kingdoms into which Spain was formerly 
divided, were governed in much the same manner. 

And in Scotland, that seat of anarchy and aristocratical feuds, the great 
offices in the state were not only taken from the crown, but they were 
moreover made hereditary in the principal families of the body of the 
nobles: such were the offices of high admiral, high steward, high constable, 
great chamberlain, and justice general ; this last office implied powers 
analogous to those of the chancellor and the chief justice of the King's 
Bench, united. 

The king's minority, or personal weakness, or, in general, the difficulties 
in which the state might be involved, were circumstances of which the 
Scotch leaders never failed to 11,vail themselves, for invading the goveming 
authority. A remarkable instance of the claims which they used to set 
forth on those occasions, occurs in a bill that was framed in the year 1703, 
for settling the succession to the crown, after the demise of the queen, 
under the title of An Act for the Secui·ity of the Kingdom. 

The Scotch parliament was to sit by its own authority every year, on the 
first day of November, and adjourn itself as it should think proper. 

The king was to give his assent to all laws agreed to, and offered by, the 
estates; or commission proper officers for doiug the same. 

A committee of one and thirty members, chosen by the parliament, were 
to be called the King's Council, and govern during the recess, being account· 
able to the parliament." 

The king was not to make any foreign treaty without the consent of 
parliament. . 

All places and offices, both civil and military, and all pensions formerly 
given by the king, were ever after to be given by parliament. See Parlia
mentary Debates, A. 1703. 

" Vide ante, 459-479, 13 Ibid. 470-479, 
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indivisible possessor, impelled, as it were, by some 
secret power operating upon them, without any salvo, 
without any article to establish the greatness of them
selves or of their families. It is true, those prerogatives 
destructive of public liberty, which the late king Lad 
assumed, were retrenched from the crown 14 

; and thus 
far the two Houses agreed. Ilut as to any attempt to 
transfer to other hands any part of the authority of the 
crown, no proposal was even made about it. Those 
branches of prerogative which were taken from the 
kingly office were annihilated, and made to cease to 
exist in the state : and all the executive authority that 
was thought necessary to be continued in the govern
ment, was, as before, left undivided in the crown. 

In the very same manner was the whole authority 
of the crown transferred afterwards to the princess 
who succeeded King ,vmiam III., and who had no 
other claim to it but what ,vas conferred on her by the 
parliament 15

• And in the same manner again it was 
settled, a long time beforehand, on the princes of 
Hanover who succeeded her*. 

There is yet one more extraordinary fact, to which I 
desire the reader to give attention.-Notwithstancling 

• It may not be improper to observe here, as a farther proof of the 
indivisibility of the power of the crown (which has been above said to 
result from the peculiar frame of the English government), that no part of 
the executive authority of the king is vested in his privy council, as it was 
in the senate of Sweden : the whole business centres in the sovereign; the 
votes of the members are not even counted; and, in fact, the constant style 
of the law is, the king in council, and not the king and council. A proviso 
is indeed sometimes added to some bills, that certain acts mentioned in 
them are to be transacted by the king in council; but this is only a pre
caution taken in the view that the most important affairs of a great nation 
may be transacted with proper solemnity, and to prevent, for instance, all 
objections that might, in process of time, be drawn from the uncertainty 
whether the king had assented, or not, to certain particular transactions. 
The king names the members of the privy council; or excludes them, by 
causing their names to be struck out of the book. 
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all the ·revolutions we mention, although 11arliament 
hath sat every year since the beginning of this century, 
and though they have constantly enjoyed the most 
unlimited freedom, both as to the subjects and the 
manner of their deliberations, and numberless pro
posals have in consequence been made,-yet such has 
been the efficiency of each House, in destroying, pre
venting, or qualifying, the views of the other, that the 
crown has not been obliged during all that period to 
make use, even once, of its negative voice; and the 
last bill rejected by a king of England, ,vas that 
rejected by King ,vmiam III. in the year 1692, for 
triennial parliaments* 18. 

There occurs another instance yet more remarkable 
of this forbearing conduct of the parliament in regard 
to the crown, to whatever open or latent cause it may 
be owing, aud how little their esprit de CO?]JS in reality 
leads them, amidst the apparent heat sometimes of 
their struggles, to Invade its governing executive 
authority: I mean, the facility with which they have 
been prevailed upon to give up any essential branch of 
that authority, even after a conjunction of preceding 
circumstances had caused them to be actually in pos
session of it: a case this, however, that has not fre
quently happened in the English history. After the 
restoration of Charles II.17, for instance, the parliament, 
of their own accord, passed an act (in the first year 
that followed that event), by which they annihilated, at 
one stroke, both the independent legislative authority, 
and all claims to such authority, which they bad as

" Ile assented a few years afterwards to that bill, when seYeral amend· 
ments had been made in it. 

16 Viele ante, 486,487, Elizabeth exercised her prerogative of negation 
to a great extent, tlrns,-at the close of one session, she gave lier assent to 
twenty-four public bills, and nineteen private bills, and rPjected forty-eight, 
-(J ourn. 596). • 

17 Ibid. 420 (Note 7)• 
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sumed during the preceding disturbances: by the Stat. DF. J.ourE. 

13 Charles IL c. 1, it was forbidden, under the penalty 
of a prmnunire, to affirm that either of the two Houses 
of Parliament, or both jointly, possess, without the 
concurrence of the king, the legislative authority. In 
the fourth year after the Restoration, another capital 
branch of the governing authority of the crown was 
also restored to it, without any manner of struggle:
by the Stat. 16 Charles IL c. l '8, the act was repealed stat. rn Charles 

h' } ' } } b 1 } • } k' II. c. 1, repealed. by w IC 1 It 1a< een enactec1, t mt m case t ie ·mg 
should neglect to call a parliament once at least in 
three years, the peers should. issue the writs for an 
election: and that, should they neglect to issue the 
same, the constituents should of themselves assemble 
to elect a parliament. 

It is here to be observed, that, in the same reign, 
the parliament passed the J/abeas Corpus Act 19, as well 
as the other acts that prepared for the same, and, in 
gene!al, showed a jealousy in watching over the liberty 
of the subject, superior perhaps to what has taken 
place at any other period of the English history. This 
is another striking confirmation of what has been 
remarked in a preceding chapter, concerning the man
ner in which public disturbances have been terminated 
in England. Here we find a series of parliaments to The parliaments , . of England pre
have been tenaciously and persevermgly Jealous of "'.'rvednational 

k• d f l , l , , h' h t liberty, by re-thOSe Ill S O popu ar umversa prOVISIOnS, W IC grea jecting the exe

. h J' d , d , l t h' k cutive authority,men Ill Ot er States ever ( lS ame Sel'IOUS Y O t lil and vesting it in 

of, or give a place to, in those treaties by which in- asinglepcrson. 

ternal peace was restored to the nation; and, at the 
same time, these parliaments cordially and sincerely 
gave up those high and splendid branches of governing 
authority, which the senates, or assemblies of great 
men who surrounded the monarchs, in other limited 

18 Vide ante, 428. 19 Ibid. 454, 455, 
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monarchies, never ceased anxi!)usly to strive to assume 
to themselves,-and which the monarchs, after havinll' 

t, 

lost them, never were able to recover but by military 
violence, aided by surprise, or through national com. 
motions. All these are political singularities, certainly 
remarkable enough. It is a circumstance in no small 
degree conducive to the solidity of the executive 
authority of the English crown (which is the subject 
of this chapter), that those persons who seem to have 
it in their power to ,vrest the same from it, are even 
prevented from entertaining thoughts of doing so*. 

As another proof of the peculiar solidity of the 
power of the crown, in England, may be mentioned 

• I shall mention another instance of this real disinterestedness of the 
parliament in regard to the power of the crown;-nay, of the strong bent 
that prevails in that assembly to make the crown the general depository of 
the executive authority of the nation; I mean to speak of the manner in 
which they are accustomed to provide for the execution of such resolutions 
of an active kind as they may at times adopt: it is always by addressing 
the crown for that purpose, and desiring it to interfere with its own execu
tive authority. Even in regard to the printing of their Journals, the crown 
is applied to by the commons, with a promise of making good to it the 
necessary expenses. Certainly, if there existed in that body any latent 
anxiety, any real ambition (I speak here of the general tenor of their con• 
duct) to invest themselves with the executive authority in the state, they 
would not give up the providing by their own authority, at least, for the 
object just mentioned; it might give them a pretence for having a set of 
officers belonging to them, as well as a treasury of their own, and, in short, 
for estalilishing in their favour some sort of beginning or precedent; at the 
same time, that a wish on their part, to be the publishers of their own 
Journals, could not be decently opposed by the crown, nor would be likely 
to be disapproved by the public. To some readers the fact we are speaking 
of may appear trifling; to me it docs not seem so : I confess I never see a 
paragraph in the newspapers, mentioning an address to the crown for 
borrowing its executive prerogative in regard to the inconsiderable object 
here alluded to, without pausing on the article. Certainly there must exist 
causes of a very peculiar nature, which produce, in an assembly possessed 
of so much weight, that remarkable freedom from any serious ambition to 
push their advantages farther-which inspire it with the great political 
forbearance we have mentioned, with so sincere an indifference in genera~ 
in regard to arrogating to themselves any branch of the executive authority 
of the crown : they really seem as if they did not know what to do with it 
after having acquired it, or of what kind of service it may be to them. 
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the facility, and safety to itself and to tho stato, with 
which it has at all times been able to deprive any 
particular subjects of their different offices, however 
overgrown and even dangerous their private power 
might seem to be. A very remarkable instance of this 
kind occurred when tho great Duke of Marlborough 
was suddenly removed from all his employments: the 
following is the account given by Dean Swift, in his 
!' History of the four last Years of the Reign of 
Queen Anne." 

"As the queen found herself under a necessity, 
either, on the one side, to sacrifice those friends, who 
had ventured their lives in rescuing her out of the 
power of some, whose former treatment she had little 
reason to be fond of,-to put an end to the progress 
she had made towards a peace, and dissolve her parlia
ment; or, on the other side, by removing one person 
from so great a trust, to get clear of all her difficulties 
at once; her majesty determined upon the latter expe
dient, as the shorter and safer course ; and during the 
recess at Christmas, sent the duke a letter, to tell him 
she had no farther occasion for his service. 

" There has not, perhaps, in the present age been a 
clearer instance to i,how the instability of greatness 
which is not founded on virtue: and it may be an 
instruction to princes who are well in the hearts of 
their people, that the overgrown power of any parti
cular person, although supported by exorbitant wealth, 
can, by a little resolution, be reduced in a moment, 
without any dangerous consequences. This lord, who 
was, beyond all comparison, the greatest subject in 
Christendom, found his power, credit, and influence, 
crumble away on a sudden ; and except a few friends 
and followers, the rest dropped ·off in course," &c. 
(B. I. near the end.) 

The ease with which such a man as the duke was 
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suddenly removed, Dean Swift bas explained by the 
necessary aclYantages of princes who possess the affec
tion of their people, and the natural weakness of power 
which is not founded on virtue. However, these are 
very unsatisfactory explanations. The history of Eu
rope, in former times, presents a continual series of 
examples to the contrary. "\Ve see in it numberless 
instances of princes incessantly engaged in resisting in 
tho field the competition of the subjects invested with 
the eminent dignities of the realm, who "-ere not by 
any means superior to them in point of virtue,-or, at 

. other times, living in a continual state of vassalage 
under some powerful man whom they durst not resist, 
and whose power, credit, and influence, they would have 
found it far from possible to 1·educe in a moment, 01· 

crumble on a sudden, by the sending of a single letter, 
even though assisted by a little 1·esolution, to use Dean 
Swift's expressions, and without any dangerous con
sequences. 

Nay, certain kings, such as Henry III. of France, in 
regard to the Duke of Guise, and James II. of Scot
land, in regard to the t'wo Earls of Douglas successively, 
had at last- recourse to plot and assassination; and 
expedients of a similar sudden violent kind are the 
settled methods adopted by the eastern monarchs; 
nor is it very sure that they can always easily do 
otherwise*. 

Even in the present monarchies of Europe, notwith

* We might also mention here tlie case of the Emperor Ferdinand II, 
and the Duke of \Valstein, which seems to have, at the time, made a great 
noise in the world. The Earls of Douglas were sometimes attended by a 
retinue of two thousand horse. (See Dr. Robertson's History of Scotland), 
The Duke of Guise was warned, some hours before his death, of the danger 
of trusting his person in the king's presence or house; he answered, On 
n'oseroit, They durst not.' 

If ?.fary, queen of Scots, l1ad possessed a power analogous to that exerted 
by Queen Anne, sl1e might perhaps have avoided being d1iven into those 
instances of ill conditet which were followed by such tragical consequences, 
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standing the awful force by which they are outwan11y 
supported, a discarded minister is the cause of more or 
less anxiety to the governing authority; especially if, 
through the length of time he has been in office, he 
happens to have acquired a considerable degree of 
influence. Ile is generally sent and confined to one 
of his estates in the country, which the crown names 
to him : he _is not allowed to appear at court, nor 
even in the metropolis ; much less is he suffered to 
appeal to the people in loud complaints, to make 
public speeches to the great men in the state, and 
intrigue among them, and, in short, to vent his resent
ment by those bitter, and sometimes desperate me
thods, which, in the constitution of this country, prove 
in a great measure harmless. 

But a dissolution of the parliament, that is, the dis
mission of the whole body of the great men in the 
nation, assembled in a legislative capacity, is a circum
stance in the English government, in a much higher 
degree remarkable and deserving our notice than the 
depriving any single individual, however powerful, of 
his public employments. "\Vhen we consider in what 
an easy and complete manner such a dissolution is 
effected in England, we must become convinced that 
the power of the crown bears upon foundations of 
very uncommon, though perhaps hidden, strength ; 
especially if ·we attend to the several facts that take 
place in other countries. 

In France, for example, we find the crown, notwith
standing the immense outward force by which it is 
surrounded, to use the utmost caution in its proceed
ings towards the parliament of Paris; an assembly 
only of a judiciary nature, without any legislative 
authority or avowed claim, and which, in short, is very 
far from having the same weight in the kingdom of 
Franco as the English parliament has in England. 
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The king never repairs to that assembly, to signify his 
intentions, or hold a lit de Justice, without tho most 
overawing circumstance of military apparatus and pre
paration, constantly choosing to make his appearance 
among them rather as a general than as a king. 

And when the late king*, having taken a serious 
alarm at the proceedings of this parliament, at length 
resolved upon their dismission, he fenced himself, as 
it were, ·with his army; and military messengers were 
sent with every circumstance of secresy and despatch, 
who, at an early part of the day, and at the same 
hour, surprised each member in his own house, causing 
them severally to retire to distant parts of the country, 
·which were described to them, without allowing them 
time to consider, much less to meet, and hold any 
consultation. 

But the person who is invested with the kingly 
office in England, has need of no other weapon, no 
other artillery, than the civil insignia of his dignity, to 
effect a dissolution of the parliament. He steps into 
the midst of them, telling them they are dissolved; and 
they are dissolved :-he tells them that they are no 
longer a parliament ; and they are no longer so. Like 
the wand of Popiliust, a dissolution instantly puts a 
stop to their warmest debates and most violent pro· 
ceedings. The peremptory words by which it is 
expressed have no sooner met their ears, than all their 
legislative faculties are benumbed; though they may 
still be sitting on· the same benches, they look no 
longer on themselves as forming an assembly: they no 
longer consider each other in the light of associates or 
of colleagues. As if some strange kind of weapon, 
or a sudden magical effort, had been exerted in the 

• Louis XV. 
t A Roman ambassador, wl10 stopped the army of Antioclrns, king of 

Syria. (Livii IIist. 1, xLv.) 
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rnitlst of them, all the bonus of their union are cut off; 
and they hasten away, without having so much as the 
thought of continuing for a single minute the duration 
of their assembly*. 

To all these observations concerning the peculiar 
solidity of the authority of the crown in England, I 
shall add another that is supplied by the whole series 
of the English history; which is, that though bloody 
broils and disturbances have often taken place in 
England, and war been often made against the king, 
yet it has scarcely ever been done, but by persons who 
positively and expressly laid claim to the crown. Even 
while Cromwell contended with an armed force against 
Charles I., it was in the king's own name that he 
waged war against him 110 

• 

The same objection might be expressed in a more 
general manner, and with strict truth, by saying, that 

• Nor has London post-horses enough to drive them far and near into 
the country, when the decl::tration, by which the parliament is dissolved, 
also mentions the calling of a new one. 

A dissolution, when proclaimed by a common crier assisted by a few 
beadles, is attended by the very same effects. 

To the account of the expedient used by Louis XV. of France to effect 
the dismission of the parliament of Paris, we may add the manner in which 
the crown of Spain, more arbitrary perhaps than that of France, undertook 
some years ago to rid itself of the religious society of the Jesuits, whose 
political influence and intrigues had grown to give it umbrage. They were 
seized by an armed force at the same minute of the same day in every town 
or borough of that extensive monarchy, where they had residence, in order 
to their being hurried away to ships that were waiting to carry them into 
another country; the whole business being conducted with circumstances 
of secresy, of surprise, and of preparation, far superior to what is related of 
the most celebrated conspiracies mentioned in history. 

The dissolution of the parliament which Charles II. l1ad called at Oxford 
is an extremely curious event; a very lively account of it is found in Old
mixon's History of England. 

If certain alterations, however imperceptible they may perhaps be at first 
to the public eye, ever take place, the period may come at which the crown 
will no longer have it in its power to dissolve the parlianient; that is to 
say, a dissolution will no longer be followed by the same effects that it 
is at present. 
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no war has been waged. in England, against the 
governing authority, except upon national grounds; 
that is to say, either when the title to the crown has 
been doubtful, or when general complaints, either of a 
political or religious kind, have arisen from every part 
of the nation. As instances of such complaints, may 
be mentioned those that gave rise to the war against 
King John, which ended in the passing of the Great 
Charter21 

; the civil wars in the reign of Charles I.22
; 

and the Revolution of the year 1689 11
'. From the facts 

• , d . l b b d lJUSt mentione 1t may a SO e O Serve as a cone USion, 
,

that the crown cannot depend on the great security 
we have been describing, any longer than it continues 
to fulfil its engagements to the nation, and to respect 
those laws which form the compact between it and 

·	the people. And the imminent dangers, or at least 
the alarms and perplexities, in which the kings of 
England have constantly involved themselves, when
ever they have attempted to struggle against the 
general sense of the nation, manifestly show that all 
that has been above observed, concerning the security 
and the remarkable stability somehow annexed to their 
office, is to be understood, not of the capricious power 
of the man, but of the lawful authority of the head of 
the state*. 

• One more observation may be made on the subject; which is, that 
when the kingly dignity has happened in England to be wrested from the 
possessor, through some revolution, it has been recovered, or struggled for, 
with more difficulty than in other countries: in all the other countries upon 
earth, a king de jure (by claim) posliesses advantages in regard to the king 
in being, much superior to those of which the same circumstance may be pro
ductive in England. The power of the other sovereigns in the world is not 
so securely established as that of a English kihg; but then their character is 
more indelible: that is to say,-till their antagonists have succeeded in 
cutting off them and their families, they possess, in a high degree, a power 
to 1·enew those claims and disturb the state. Those family pleas or clai.Ins 
of priority, and, in general, those arguments to which the bulk of mankind 
have agreed to allow so much weight, cease almost entirely to be of any 
effect in England, against the person actually invested with the kingly 

lll Vide ante, 50-58. 2• Ibid. 366-413, 28 Ibid. 468-478, 
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Second Part of the Chapter. 

THERE is certainly a very great degree of singularity 
in all the circumstances we have been describing here: 
those persons who are acquainted with the history of 
other countries cannot but ·remark with surprise that 
stability of the power of the English crown,-that 
mysterious solidity, that inward binding strength with 
which it is able to carry on with certainty its legal 
operations, amidst the clamorous struggle and uproar 
with which it is commonly surrounded, and without 
the medium of any armed threatening force. To give 
a demonstration of the manner in which all these 
things are brought to bear and operate, it is not, as I 
said before, my design to attempt here ; the principles 
from which such demonstration is to be derived sup~ 
pose an inquiry into the nature of man, and of human 
affairs, which rather belongs to philosophy (though to 
a branch hitherto unexplored) than to politics; at least 
such an inquiry certainly lies out of the sphere of the 
common science of politics*. However, I had a very 
material reason for introducing all the above-men
tioned facts concerning the peculiar stability of the 
governing authority of England, inasmuch as they lead 
to an observation of a most important political nature; 
which is, that this stability allows several essential 

office, as soon as the constitutional parts and springs have begun to move, 
and, in short, as soon as the machine of the government has once begun to 
be in full play. An universal general ferment, similar to that which pro
duced the fo,i:mer disturbances, is the only time of real danger. 

The remarkable degree of intemal national quiet, which, for near a century 
past, has followed the Revolution of the year 1689, is a strong proof of the 
tnith of the ob$ervatious above made; nor do I think that, all circumstances 
being considered, any other country can produce the like instance. 

* It may, if the reader pleases, belong to the science of metapolitics; in 
the same sense as we say metaphysics; that is, the science of those things 
which lie beyond physical or substantial things, A few more words are 
bestowed upon the same subject in the advertisement, or preface, at the 
head of this work. 

VOL. II. 30 
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branches of English liberty to take place, ,vhich, 
without it, could not exist. For there is a very essen
tial consideration to be made in every science, though 
speculators are sometimes apt to lose sight of it, which 
is this,-in order that things may have existence, they 
must be possible; in order that political regulations of 
any kind may obtain their effect, they must imply no 
direct Contradiction, either OJ)en Or hidden, to the 
nature of thinirs, or to the other circumstances of' 
the g·overnment. 

v 

In reasoning from this principle, we 
shall find that the stability of the governing executive 
-authority: in England, and the weight it gives to the 
whole machine of the state, have. actually enabled the 
English nation, considered as a free nation, to enjoy 
several advantages which would really have been 
totally unattainable in the other states we have men
tioned in former chapters, whatever degree of public 
virtue we might even suppose to have belonged to the 
men who acted in those states as the advisers of the 
people, or, in general, who were intrusted with the 
business of framing the laws. 

One of these advantages resulting from the solidity 
of the gove1:nment, is the extraordinary personal free
dom which all ranks of individuals in England enjoy 
at the expense of the governing authority. In the 
Roman commomrealtb, for instance, we behold the 
senate invested with a number ot powers totally de
struc~ive of the liberty of the citizens : and the con
tinuance of these powers was, no doubt, in a great 
measure, owing to the treacherous remissness of those 
men to whom the people trusted for repressing them, 
or even to their determined resolution not to abridge 
those prerogatives. Yet, if ,ve attentively consider 
the constant situation of affairs in that republic, we 
shall find, that, though we should suppose those per· 
sons to have been ever so truly attached to the cause 
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of the people, it would not really have been possible DE LoLME, 


for them to procure to the people an entire security. 

The right enjoyed by the senate, of suddenly naming Nomination of a 


d. 'th t • d b 1 f dictator.a 1ctator w1 a power unres rame y any aw, or o 

investing the consuls with an authority of much the 

same kind, and the power it at times assumed of 

making formidable examples of arbitrary justice, were 

resources of which the republic could not, perhaps, 


1 
with safety, have been totally deprived; and though 
these expedients ~requently were used to destroy the 
just liberty of the people, yet they were also very often 
the means of preserving the commonwealth. 

Upon the same principle we should possibly find The ostracism, 

that the ostracism that arbitrary method of banishin(J' in the republic . ' ' o of Athens 

citizens, was a necessary resource, in the · republic of 

Athens. A Venetian noble would perhaps also confess, 

that however terrible the state inquisition, established 

in his republic, may be even to the nobles themselves, 

yet it wou]d not be prudent entirely to abolish it. 

And we do not know but a minister of state in France, 

though ever so virtuous and moderate a man, would 

say the same with regard to secret imprisonments, the 

lett,res de cachet, and other arbitrary deviations from the Lettrcs de 


cachet.
settled course of law, which often take place in that 

kingdom, and in the other monarchies of Europe. No 

doubt, if he was the man we suppose, he would 

confess that the expedients mentioned have, in num~ 

berless instances, been basely prostituted to gratify the 

wantonness and private revenge of ministers, or of 

those who had any interest ·with them ; but still 

perhaps he would continue to give it as his opinion, 

that the crown, notwithstanding its apparently immense 

strength, could not avoid recurring at times to expe
dients of this kind; much less could it publicly and 

absolutely renounce them for ever. 


It is therefore a most advantageous circumstance, in 

30-2 
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DE Lo1.)1E. 	 the English gevernment, that its security renders all 
such expedients unnecessary, and that the represen-. 
tatives of the people have not only been constantly 
willing to promote the public liberty, but that the 
general situation of affairs has also enabled them to 
carry their precautions so far as they have done. And 
indeed, when we consider what prerogatives the crown, 

The executive 	 in England, has implicitly renounced ;-that, in conse
in England, 	 h 
cannot alter the 	 quence of the independence conferred on t e judges, 
:~'~ :V~~n°f 	 and the .method of trial by fury, it. is deprived of all 
criminalmatters. - means of influencing the settled course of the law both 

in civil and criminal matters :-that it has renounced 
all power of seizing the property of individuals, and 
even of restraining in any manner whatsoever, and for 
the shortest time, the liberty of their persons :-we do 
not know which we ought most to admire ; whether 
the public virtue of those who have deprived the 
sµpreme executive power of all those dangerous pre
rogatives, or the nature of that same power, which has 
enabled it to give them up without ruin to itself, 
whether the happy frame of the English government, 
which makes those in whom the people trust, continue 
so faithful to the discharge of their duty, or the soli
dity of that same government, which can afford to leave 
to_ the people so extensive a degree of freedom*. 

• At the times of the invasions of the Pretender, assisted by the forces 
of hostile nations, the Habeas Corpus Act was indeed suspended (which, by 
the by, may serve as one proof, that, in proportion as a government is in 
danger, it becomes necessary to abridge the liberty of the subject); but 
the executive power did not thus of itself stretch its own authority; the 
precaution was deliberated upon and taken by the representatives of the 
people; and the detaining of individuals in consequence of the suspension of 
the act was limited to a certain fixed time. Notwithstanding the just fears 
of internal and hidden enemies which the circumstances of the times might 
raise, the deviation from the former course of the law was carried no 
farther than the single point we have mentioned. Persons detained by 
order of the government were to be dealt with in the same manner as those 
arrested at the suit of private individuals; the proceedings against them 
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Again, the liberty of the press 1, that great advantage _D_E_L_o_L11_1E_, 


enjoyed by the English nation, does not exist in any 
of the other monarchies of Europe, however well esta
blished their power may at first seem to be; and it 
might even be demonstrated that it cannot exist in 
them. The most watchful eye, we see, is constantly 
kept, in those monarchies, upon every kind of publica
tion; and a jealous attention is paid even to the loose 
and idle speeches of individuals. l\foch unnecessary 
trouble (we may be apt at first to think) is taken upon 
this subject; but yet if we consider how uniform is 
the conduct of all those governments, how constant 
and unremitted are their cares in those respects, we 
shall become convinced, without looking farther, that 
there must be some sort of necessity for their pre
cautions. 

In republican states, for reasons which are at bottom 
the same as in the before-mentioned governments, the 
people are also kept under the greatest restraints by 
those who are at the head of the state'. In the Homan 
commonwealth, for instance, the liberty of writing ,vas 
curbed by the severest laws*: with regard to the free
dom of speech, things were but little better, as we 
may conclude from several facts; and many instances 
may even be produced of the dread with which the 
private citizens, upon certain occasions, communicated 
their political opinions to the consuls, or to the senate. 

The liberty of 
the press docs 
not exist in any 
European mo.. 
narchy, as it 
t'locs under the 
English consti• 
tution. 

In republican 
governments, the 
people are kept 
under the 
greatest re
straints, by those 
who are at the 
head of the state. 

In the Venetian republic, the press is most strictly 1n the venetian 
republic, the 
press strictly 

were to be carried on no otherwise tlian in a public place ; they were to be watched. 

tried by their peers, and have all the usual legal means of defence allowed 
to them; such as calling of witnesses, peremptory challenge of juries, &c. 

• The law of the Twelve Tables had established the punishment of death 
against the author of a libel·: nor was it by a h·ial by jury that they deter
mined what was to be called a libel. S1 QUIS CAlllllEN OCCENTASSIT, 

ACTITASSIT, CONDIDISSIT, QUOD ALTEUI FLAGITIU)I FAXIT, CAPITAL 

ESTO. 

1 Vide ante, 869-884. ' lbid. 73-7[,, 413-,-4!7. 
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watched; nay, to forbear to speak in any matter 
whatsoever of the conduct of the government is the 
fundamental maxim ,vhich they inculcate on the minds 
of the people throughout their dominions*. 

"\Vith respect therefore to this point, it may again 
be looked upon as a most advantageous circumstance 
in the Ei1glish governmept, that those who have been 
at the head of the people have not only been con
stantly disposed to procure the public liberty, but also 
that they have found it possible for them to do so; 
.and that the remarkable strength and steadiness of the 
government have admitted of that extensive freedom 
of speaking and writing which the people of England 
enjoy•. A most advantageous privilege this! which 
affording to every man a mean of laying his complaints 
before the public, procures him almost a certainty of 
redress against any act of oppression that he may have 
been exposed to; and which leaving, moreover, to 

• Of this I have myself seen a proof somewhat singular, which I beg 
leave of the reader to relate. Deing, in the year 17G8, at Dergamo, the first . 
town of the Venetian state, as you come into it from the state of l\Iilan, 
about a hundre_d and twenty miles distant from Venice, I took a walk in 
tlie evening in the neighbourhood of the town; and wanting to know the 
names of several places which I saw at a distance, I stopped a young coun• 
tryman to ask for information. Finding him to be a sensible young man, 
I entered into some farther conversation with him ; and as he had himself 
a great inclination to see Venice, he asked me, whether I proposed to go 
there ? I answered that I did : on which he immediately warned me, 
when I was at Venice, not to speak of the prince (del principe); an appel· 
lation assumed by the Venetian government, in order, as I suppose, to 
convey to the people a greater idea of their union among themselves. As 
I wanted to hear him talk farther on the subject, I pretended to be entirely 
ignorant in that respect, and asked for what reason I must not speak of the 
prince. Dut he (after the manner of the common people in Italy, who, 
when strongly affected by any thing, rather choose to express themselves 
by some vehement gesture than by words) ran the edge of his hand, with 
great quickness, along his neck, meaning thereby to express, that being 
strangled, or having one's throat cut, was the instant consequence of taking 
such liberty. 

• The licentiousness of this freedom has been occasionally restrained, by 
Stat. 36 George III. c. 7 & 8; GO George III. cc. 1, 2, 4, G, 8, & 9; 3 "\Vil· 
liam IV. c. 4., 
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every subject a right to give his opinion on all public 
matters, and, by thus influencing the sentiments of 
the nation, to influence those of the legislature itself 
(which is so.oner or later obliged to pay a deference to 
them), procures to him a sort of legislative authority 
of a much more efficacious and beneficial nature than 
any formal right he might enjoy of voting by a mere 
yea or nay, upon general propositions suddenly offered to 
him, and which he could have neither a share in framing, 
nor any opportunity of objecting to and modiying. 

Such a privilege, by supporting in the people a con
tinual sense of their security, and affording them 
undoubted proofs that the government, whatever may 
be its form, is ultimately designed to ensure the hap
piness of those who live under it, is both one of the 
greatest advantages of freedom, and its surest charac
teristic. The kind of security, as to their persons and 
possessions, which subjects, who are totally deprived 
of that privilege, enjoy at particular times under other 
governments, perhaps may entitle them to look upon 
themselves as the well:administered property of masters 
who rightly understand their own interests; but it is 
the right of canvassing 'without fear the conduct of 
those who are placed at their head, which constitutes 
a free nation*· · 

The unbounded freedom of debate, possessed by the 
Englh,h parliament, is also a consequence of the pecu
liar stability of the government. All sovereigns have 
agreed in their jealousy of assemblies of this kind, in 
their dread of the privileges of assemblies who attract 

• If we consider the great advantages to public liberty which result from 
the institution of the trial by jury.', and from the liberty of the press 5, we 
shall find England to be in reality a more democratical state than any other 
we are acquainted with. The judicial power, and the censorial power, are 
vested in the people. 

DE LOUIE. 

It is the right of 
canvassing with.. 
out fear the con
duct of those who 
have the admini• 
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• Vide ante, 78:J-7DO. 5 Ibid. 8GD-884. 
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in so high a degree the attention of the rest of the 
people,-who in a course of time become connected 
by so many essential ties with the bulk of the nation, 
and acquire so much real influence by the. essential 
share they must needs have in the management of 
public affairs, and by the eminent services, in short, 
which they are able to perform to the community*. 
Hence it has happened that monarchs, or single rulers, 
in all countries, have endeavoured to dispense with the 
assistance of assemblies like those we mention, not

·withstanding the capital advantages they might have 
derived from their services towards the good govern
ment of the state ; or, if the circumstances of the times 
have rendered it expedient for them to call such 
assemblies together, they have used the utmost endea
vours in abridging those privileges and legislative 
claims which they soon found to prove so hostile to 
their security: in short, they have ever found it im
practicable to place an unreserved trust in public 
meetings of this kind. 

\Ve may here nan'.le Cromwell 6, as he was supported 
by a numerous army, and possessed more power than 
any foreign monarch who has not been secured by an 
armed force. Even after he had purged, by the agency 
of Colonel Pride 7 and two regiments, the parliament 
that was sitting when his power became settled, thereby 
thrusting out all his opponents, to the amount of about 
two hundred, he soon found his whole authority endan
gered by the proceedings of those who remained, and 
was under the necessity of turning them out in the 

· • And which they do actually perform, till they are able to throw off the 
restraints of impartiality and moderation,-a thing which, being men, they 
never fail to do when their influence is generally established, and proper 
opportunities offer. Sovereigns know these things, and dread them. 

f Y~de ante, 413-417, 7 Ibid. 415, 416 (:!'fo~e Ii), 
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military manner with which every one is acquainted. 
Finding still a meeting of this kind highly expedient 
to legalize his military authority, he called together 
that assembly which was called Barebones' parliament. 
He had himself chosen the members of this parliament, 
to the number of about a hundred and twenty, and 
they had severally received the summons from him; 
yet, notwithstanding this circumstance, and the total 
want of personal ·weight in most of the members, he 
began in a very few months, and in the midst of his 
powerful victorious army, to feel a serious alarm at 
their proceedings ; he soon heard them talk of their 
own divine commission, and of the authority they had 
received from the Lord; and, in short, finding he 
could not trust them, he employed the offices of a 
second colonel, to effect their dismission. Being now 
dignified with the legal appellation of Protector, he 
ventured to call a parliament elected by considerable 
parts of the people; but though the existence of this 
parliament was grounded, we might say grafted, upon 
his own, and though bands of soldiers were even posted 
in the avenues to keep out all such members as refused 
to take certain personal engagements to him, he made 
such haste in the issue, to rid himself of their presence, 
as to contrive a mean quibble or device to shorten the 
time of their sitting by ten or ·twelve days*. To a 
fourth assembly he again applied; but though the 
elections had been so managed as to procure him a 
formal tender of the crown during the first sitting, he 
put an end to the second with resentment and pre
cipitationt, 

• They were to have sitten five montl1s; but Cromwell pretended that 
the months were to consist of only twenty-eight days; as this was the way 
of reckoning time used in paying the army and the fleet. 

t The history of the conduct of the deliberating and debating assemblies 
we are alluding to, in regard to the monarchs, or single rulers of any deno-

Cromwell feared 
the power of 
parliament. 
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DE LoLME, The example of the Roman emperors, whose power 
The Ron1an e1n was outwardly so prodigious, may also be introduced 
pcrors distrusted 
the senate, 	 here. They used to show the utmost jealousy in their 

conduct with respect to the Roman senate; and that 
assembly, which the prepossession of the people, who 
looked upon it as the ancient remains of the republic, 
had made it expedient to continue, were not suffered 
to assemble but under the drawn scimitars of the 
prrctorian guards. 

Thekingsor Even the kings of France, though their authority is 
France ha,·e felt 
anxictiesfrom 	 so unquestioned, so universally respected, as well as 
the proceedings 
of their parlia• • strongly supported, have felt frequent anxiety from 
1nent. 	 fthe claims and proceedings o the parliament of Paris, 

-an assembly of much less weight than the English 
parliament. The alarm has been mentioned which 
Louis XV. at last expressed concerning their mea
sures, as well as the expedient to which he resorted, 
to free himself from their presence. And when his 
successor thought proper to call again this parliament 
together,-a measure highly prudent in the beginning 
of his reign,-every jealous precaution was at the same 
time taken to abridge those privileges of deliberating 
and remonstrating, upon which any distant claim to, 
or struggle for, a share of the supreme authority, might 
be grounded . 

.It may be objected that the pride of kings or single 
rulers makes them averse to the existence of assem
blies like those we mention, and despise the capital 
services which they might derive from them for the 
good government of their kingdoms. I grant it may 
in some measure be so. _But if we inquire into the 
general situation of affairs in different states, and into 
the examples with which their history supplies us, we 

ruination, who summon them together, may be expressed in very few words, 
If the monarch is unarmed, they overrule him so as almost entirely to set 
him aside: if his power is of a military kind, they form connexions with the 
army. 
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shall also find that the pride of those kings agrees in 
the main with the interest and quiet of their subjects, 
and that their preventing the assemblies we speak of 
from meeting, or, when met, from assuming too large 
a share in tl1e management of public affairs, is, in a 
great measure, matter of necessity. 

,ve may therefore reckon it as a very great advan
tage, that, in England, no such necessity exists. Such 
is the frame of the government, that the ·supreme 
executive authority can both give leave to assemble, 
and show the most unreserved trust, when assembled, 
to those two houses which concur together to form 
the legislature. 

These two houses, we see, enjoy the most complete 
freedom in their debateR, whether the subject be .rp·iev
ances, or regulations concerning government matters of 
any kind; no restriction whatever is laid upon them ; 
they may start any subject they please. The crown is 
not to take any notice of their deliberations: its wishes, 
or even its namB, are not to be introduced in the 
debates. And, in short, what makes the freedom of 
deliberating, exercised by the two houses, really 
unlimited, is the privilege, or sovereignty we may say, 
enjoyed by each within its own walls, in consequence 
of which, nothing done or said in parliament is to be 
questioned in any place out of parliament. Nor will 
it be pretended by those persons who are acquainted 
with the English history, that these privileges of par
liament we mention are nominal privileges, only privi
leges upon paper, which the crown has disregarded 
whenever it has thought proper, and to the violations 
of which the parliament have used very tamely to 
submit. That these remarkable advantages,-this 
total freedom from any compulsion or even fear, and, 
in short, this unlimited liberty of debate, so strictly 
claimed by the parliament, and so scrupulously allowed 

DE LoLll!E. 
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DE LoL]tE. 	 by the crown8,-should be exercised year after year, 
during a long course of time, without producing the 
least relaxation in the execution of the laws, the 
smallest degree of anarchy,-are certainly very singular 
political phenomena. 

The executiYe It may be said, that the remarkable solidity of the 
authority ope
rate• to the ad	 governing executive authority, in England, operates to 
vantage of the 
people in a two• 	 the advantage of the people with respect to the oluects 
fold 1nanner. 

"·e mention, in a twofold manner. In the firist place, 
it so far takes from the great men in the nation all 
serious ambition to invade this authority, that their 
debates do not produce such anarchical and more or 

- less bloody struggles as have very frequently disturbed 
other count1:ies. In the second place, it inspires those 
great men with that salutary jealousy of the same 
authority which leads them to frame such effectual 
provisions for laying it under proper restraints. On 
which I shall observe, by way of a short digression, 
that this distinguished stability of the executive autho
rity of the English crown affords an explanation of the 
peculiar manner in which public commotions have 
constantly been terminated in England, compared 
with the manner in ,vhich the same events have been 
concluded in other kingdoms. ,vhen I mentioned, 
in a former chapter, this peculiarity in the English 
government, I mean the accuracy, impartiality, and 
universality of the provisions by which peace, after 
internal disturbances, has been restored to the nation, 
I confined my comparisons to instances drawn from 
republican governments, purposely postponing to say 
anything of governments of a monarchical form, till I 
had introduced the very essential observation contained 

~!~~~:r
0 
~t!~e in this chapter, which is, that the power of crowns, in 

monarchies, has other monarchies, has not been able, by itself, to pro

8 Vide ante, 328, 472, 531-565. 
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duce the same effects it has in England,-that is, has 
not been able to inspire the great men in the state 
with anything like that salutary jealousy we mention, 
nor of course to induce them to unite in a real common 
cause with the rest of the people. In other monar
chies*, those men who, during the continuance of the 
public disturbances, ·were at the head of the people, 
finding it in their power in the issue, to parcel out, 
more or less, the supreme governing authority (or even 
the state itself), and to transfer the same to themselves, 
constantly did so, in the same manner, and for the 
very same reasons, as it happened in the ancient com
monwealths; those monarchical governments being in 
reality, so far as that, of a republican nature : and the 
governing authority was left, at the conclusion, in the 
same undefined extent it had beforet. But, in Eng
land, the great men in the nation finding themselves 
in a situation essentially different, lost no time in pur
suits like those in which the great men of other coun
tries used to indulge themselves on the occasion we 
mention. Every member of the legislature plainly 
perceived, from the general aspect of affairs, and his 
feelings, that the supreme executive authority in the 
state must in the issue fall somewhere undivided, and 
continue so; and being moreover sensible, that neither 
personal advantages of any kind, nor the power of any 
faction, but the law alone, could afterwards be an 
effectual restraint upon its motions, they had no thought 
or aim left, except to frame with care those laws on 
which their own liberty ,vas to continue to depend, 

* I mean before the introduction of those numerous standing armies 
which are now kept by all the crowns of Europe: since that epoch, which 
is of no very ancient date, no treaty has been entered into by those crowns 
with any subjects. 

1- As a remarkable instance of such a treaty, may be mentioned that by 
which the war for the public good was terminated in France. 

DE Lor.ME. 
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and to restrain a power which they judged it so im
practicable to transfer to themselves or their party, or 
to render themselves independent of. These observa
tions I thought necessary to be adde<l to those in the 
fifteenth chapter, to which I now refer the reader. 

Nor has the great freedom of canvassing political 
subjects we have described, been limited to the mem
bers of the legislature, or confined to the walls of 
,vestminster; that is, to the exclusive spot on which 
the two Houses meet: the like privilege is allowed to 
the other orders of the people : and a full scope is 
given to that spirit of party, and a complete security 
ensured to those numerous and irregular meetings, 
,vhich, especially when directed to matters of govern
ment, create so much uneasin'ess in the sovereigns of 
other countries. Individuals even may, in such meet
ings, take an active part for procuring the success of 
those public steps ,vhich they wish to see pursued ; they 
may.frame petitions to be delivered to the crown, or to 
both Houses, either to procure the repeal of measures 
already entered upon by government, or to prevent 
the passing of such as are under consideration, or to 
obtain the enacting of new regulations of any kind; 
they may severally subscribe their names to such peti
tions: the law sets no restriction on their numbers; 
nor has it, we may say, taken any precaution to 
prevent even the abuse that might be made of such 
freedom 9. 

That mighty political engine, the press, is also at 
their service; they may avail themselves of it to ad
vertise the time and place, as well as tho intent, of the 
meetings, and moreover to set off and inculcate the 
advantages of those notions which they wish to see 
adopted. 

~ Vide ante, 472. 
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Such meetings may be repeated; and every indi
vidual may deliver what opinion he pleases on the 
proposed subjects, though ever so directly opposite to 
the views or avowed designs of the government. The 
member of the legislature may, if he chooses, have 
admittance among them, and again enforce those topics 
which have not obtained the success he expected, in 
that House to which he belongs. The disappointed 
statesman, the minister turned out, also find the door 
open to them : they may bring in the whole weight of 
their influence and of their connexions: they may 
exert every nerve to enlist the assembly in the number 
of their supporters; they are bidden to do their worst : 
they fly through the country from one place of meeting 
to another: the clamour increases: the constitution, 
one may think, is going to be shaken to its very foun
dations :-but these mighty struggles, by some means 
or other, always find a proportionate degree of reaction; 
D;ew difficulties, and at last insuperable impediments, 
grow up in the way of those who would take advan
tage of the general ferment to raise themselves on the 
wreck of the governing authority: a secret force 
exerts itself, which gradually brings things back to a 
state of moderation and calm : and that sea so stormy, 
to appearance so deeply agitated, constantly stops at 
certain limits which it seems as if it wanted the power 
to pass. 

The impartiality with which justice is dealt to all 
orders of men in England 10

, is also in great measure 
owing to the peculiar stability of the government: the 
very remarkable, high degree, to which this impartiality 
is carried, is one of those things, which, being impos
sible in other countries, is possible under the govern
ment of this country. In the ancient commonwealths, 

DF. LouIE. 
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10 Vide ante, 281, 394, 477, 629-G38, 
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DE LoLME, from the instances that have been introduced in a 
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former place, and from others that might be quoted, it 
is evident that no redress was to be obtained, for the 
acts of injustice or oppression committed by the men 
possessed of influence or wealth, upon the inferior 
citizens. In the monarchies of Europe, in former 
times, abuses of a like kind prevailed to a most 
enormous degree. In our days, notwithstanding the 
great degrees of strength acquired by the different 
governments, it is matter of the utmost difficulty for 
subjects of the inferior classes to obtain the remedies 
of the law against certain individuals: in some coun
tries it is imi)Ossible, let the abuse be ever so flagrant; 
an open attempt to pursue such remedies being more
over attended with danger. Even in those monarchies 
of Europe in which the government is supported both 
by real strength, and by civil institutions of a very 
advantageous nature, great differences prevail between 
individuals in regard to the facility of obtaining the 
remedies of the law: and to seek for redress, is at 
best, in many cases, so arduous and precarious an at
tempt, as to take from injured individuals all thoughts 
of encountering the difficulty. Nor are these abuses 
w·e mention, in the former or present governments of 
Europe, to be attributed only to the want of resolution 
in the heads of those governments. In some countries, 
the sovereign, by an open design to suppress these 
abuses, would have endangered at once his whole 
authority: and in others, he would find obstructions 
multiply so in his ,vay as to compel him, perhaps very 
quickly, to drop the undertaking. How can a monarch, 
alone, make a persevering stand against the avowed 
expectations of all the great men by whom he is sur
rounded, and against the loud claims of powerful classes 
of individuals? In a commonwealth, what can the 
senate do when they find that their refming to protect 
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a powerful offender of their own class, or to indulge De Lor.ME. 


some great citizen with the impunity of his friends, 

is likely to be productive of serious divisions among 

themselves, or perhaps of disturbances among the 

people? 


If we cast our eyes on the strict and universal im
partiality with which justice is administered in England, 
we shall soon become convinced that some inward 
essential difference exists between the English govern
ment and those of other countries, and that its power 
is founded on causes of a distinct nature. Individuals In England, in

, dividuals of the
I k most exaltedof the most exa ted ran . do not entertam so much as 

, h II d' , , t rankcannotthe t hought t O raise t e sma est 1rect oppos1t10n O prevent the 

the operation of the law. The complaint of the ~:,ation of tho 

meanest subject, if preferred and supported in the 
usual way, immediately meets with a serious regard. 
The oppressor, of the most extensive influence, though 
in the midst of a train of retainers, nay, though in 
the fullest flight of his career and pride, and sur
rounded by thousands of applauders and partisans, 
is stopped short at the sight of the legal paper which 
is delivered into his hands; and. a tipstaff is suffi
cient to bring him away, and produce him before 
the bench. 

Such is the greatness, and such is the uninterrupted 
prevalence of the law*; such is, in short, the continuity 
of omnipotence, of resistless superiority, it exhibits, 
that the extent of its effects at length ceases to be a 
subject of observation to the public. 

Nor are great or wealthy men to seek for redress or The king can 
only seek redress 

satisfaction of any kind, by any other means than such by the laws. 

as are open to all ; even the sovereign has bound him
self to resort to no other; and experience has shown 
that he may without danger trust the protection of his 

I 

• Le:c mag11a est, et prmvalebit. 
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DE Lor.Jim, person, and of the places of his residence, to the slow 

-
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and litigious assistance of the law*. 
Another very great advantage attending the remark

able stability of the English government, is, that the 
same is effected without the assistance of an armed 
standing force: the constant expedient this of all other 
governments 11 On this occasion I shall introduce a • 

passage of Doctor Adam Smitht, in a work published 
since the present chapter was first written, in which 
passage an opinion certainly erroneous is contained; 
the mistakes of persons of his very great abilities 
deserve attention. This gentleman, struck with the 
necessity of a sufficient power of reaction, of a suffi
cient strength, on the side of. government, to resist the 
agitations attendant on liberty, has looked round, and 
judged that the English government derived the sin-

l b'l't 't ·c t f l d' C ' gu ar sta i i Y l mam1es S rom t 18 stan mg 1orce it 
h t ·t d' - 112 th JI • h' · as a i S isposa : e .C10 owmg are is expressions: 

T • h } h' }f d 1.C
" o a sovereign w o 1ee s 1mse supporte , not on y 
by the natural aristocracy of the country, but by a 
well-regulated standing army, the rudest, the most 
groundless, and the most · licentious remonstrances can 
give little disturbance. He can safely pardon or 
neglect them, and his consciousness of his superiority 
naturally disposes him to do so. That degree of libe1'l!J 
whicli app1·oaches to licentiousness, can be tolerated only 
in countries where the sovereign is secm·ed by a wel~ 
~·egulated standing army+." 

* I remember soon after my first coming to this country, I took notice 
of the boards set up from place to place behind the enclosure of Richmond 
Park-" \Vhoever trespasses upon this ground will be prosecuted." 

t Au Inquiry into the Nature· and Causes of the Wealth of Nati(JIU,
Book v. Chap. i. 

:t: The author's design, in the whole passage, is to show that standing 
armies, under proper restrictions, cannot be hurtful to public liberty : and 
may, in some cases, be useful to it, by freeing the sovereign from any 
troublesome jealousy in regard to this liberty. 

11 Vide ante, 486, 487, 12 Ibid. 466-468, 531-629, 
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The above positions are grounded on the notion, that 
an army places in the hands of the sovereign a united 
irresistible strength, a strength liable to no accidents, 
difficulties, or exceptions ; a supposition this, which is 
not conformable to experience. If a sovereign was 
endued with a kind of extraordinary power attending 
on his person, at once to lay under water whole legions 
of insurgents, or to repulse and sweep them away by 
flashes and shocks of the electrical fluid, then, indeed, 
he might use the great forbearance above described:
though it is not, perhaps, very likely he would put up 
with the 1rude and groundless remonstrances of his sub
jects, and with their licentious freedom, yet he might, 
with safety, do or not do so, at his own choice. But 
an army is not that simple weapon which is here sup
posed. It is formed of officers and. soldiers who feel 
the same passions with the rest of the people,-the 
SRme disposition to promote their own interest and 
importance, when they find out their strength, and 
proper opportunities offer. What will, therefore, be 
the resource of the sovereign, if into that army, on the 
assistance of which he relies, the same party spirit 
creeps, by which his other subjects are actuated ? 
Where will he take refuge, if the same political 
caprices, abetted by the serious ambition of a few 
leading men,-the same restlessness, and at last per
haps the same disaffection,-begin to pervade the 
smalfer kingdom of the army, by which the main 
kingdom or nation is agitated? ' · 

The prevention of dangers like those just mentioned 
constitutes the most essential part of the precautions 
and state-craft of rulers, in those governments which are 
secured by standing armed forces: 1\iixing the troops 
formed of natives with foreign auxiliaries, dispersing 
them in numerous bodies over the country, and con
tinually shifting their quarters, are among the methods 

31-2 

D.e: LoL~rn. 

The army gene• 
rally composed of 
those, who have 
thesamepassions 
with the rest of 
the people. 
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that are used ; which it does not belong to our subject 
to enumerate, :my more than the extraordinary expe- , 
dients employed by the eastern monarchs for the same 
purposes. But one caution, very essential to be men
tioned here, and which the governments we allude to 
never fail to take before every other, is to retrench 
from their unarmed subjects a freedom, which, trans
mitted to the soldiery, would be attended with such 
fatal consequences ; hindering such bad examples from 
being communicated to those in ·whose hands their 
power and life are trusted, is what every notion of 
self-preservation suggests to them ; every weapon is 
accordingly exerted to suppress the rising and spread
ing of so awful a contagion. · 

In general, it may be laid down as a maxim, that, 
where the sovereiirn looks to his army for the security

~ 

of his person and authority, the same military laws by 
which this army is kept tozether, must be extended 

~ 

over the whole nation; not in regard to military duties 
and exercises, but certainly in rezard to all that relates 

~ 

to the respect due to the sovereign and to his orders. 
The martial la,v, concerning these tender points, must 
be universal. The jealous regulations concerning mu
tiny and contempt of orders cannot be severely enforced 
on that part of the nation which secures the subjection 
·of the rest, and enforced, too, through the whole scale 
of military subordination, from the soldier to the 
officer, up to the very head of the military system,
while the more numerous and inferior part of the 
people are left to enjoy an unrestrained freedom:
that secret disposition which prompts mankind to resist 
and counteract their superiors cannot be surrounded 
by such formidable checks on one side, and be left to 
be indulged to a degree of licentiousness and wanton
ness on the other. 

In a country where an army is kept, capable of 
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commanding the obedience of the . nation, this army DE Lor.l1E. 


will both imitate the licentiousness above mentioned, 

and check it in the people. Every officer and soldier, 

in such a country, claim a superiority in regard to 

other individuals; and, in proportion as their assistance 

is relied upon by the government, expect a greater or 

less degree of submission from the. rest of the people*. 


The same author concludes his above quoted obser
vations concerning the security of the power of an 
armed sovereign, by immediately. adding: "It is in 
such countries only that it is unnecessary that the 
sovereign should be trusted with any discretionary 
power for suppressing even the wantonness of this 

• In the beginning of the passage which is here examined, the author 
says:-" Where the sovereign is himself the general, and the principal 
nobility and gentry of the country are the chief officers of the army,
where the military force is placed under the command of those who have 
the greatest interest in the support of the civil authority, because they have 
the greatest share of that authority,-a standing army can never be dan
gerous to liberty. On the contrary, it may, in some cases, be favourable to 
liberty," &c. In a country so circumstanced, a standing army can never 
be dangerous to liberty: no, not the liberty of those principal nobility and 
gentry, especially if they have wit enough to form combinations among 
themselves against the sovereign. Such a union as is here mentioned, of 
the civil and military powers, in the aristocratical body of the nation, leaves 
both the sovereign and the people without resource. If the former kings 
of Scotland had adopted the expedient of a standing army, and had trusted 
this army, thus defrayed by them, to those noblemen and gentlemen who 
had rendered themselves hereditary admirals, hereditary high-stewards, 
hereditary high-constables, l1ereditary great cl1amberlains, hereditary jus
tices-general, hereditary sheriffs of counties, &c., they would have ill 
repaired the disorders under which the government of their country 
laboured; they would only liave supplied these nobles with fresh weapons 
against each other, against the sovereign, and against the people. 

If those members of the British parliament, who sometimes make the 

whole nation resound with the clamour of their dissensions, l1ad an army 

under their command which they might engage in the support of their pre

tensions, the rC'st of the people would not be the better for it. Happily the 

sw01·ds are secured, and force is removed from their debates. 


The author whom we are quoting has deemed a government to be a more 

simple machine, and an army a more simple instrument, than they in reality 

are. Like many other persons of great abilities, while struck with a certaiq 

peculiar co:qsideration, he has overlooked others no less important1 
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_D_E_L_o_L_::u_E_. 	 licentious liberty." The idea here expressed coin
ciding with those already discussed, I shall say nothing 
farther on the subject. l\1y reason for introducing the 
above expressions, has been, that they lead me to take 
notice of a remarkable circuiilstance in the English 
government. From the expression, it is unnecessary 
that the sovereign should be trusted with any disc1·etionary 
power, the author appears to think that a sovereign at 
the head of an army, and whose power is secured by 
this army, usually waits to set himself in motion, till 
he has received leave for that purpose; that is, till he 
has been trusted with a power for so doing. This 
notion in the author we quote, is borrowed from the 
steady and thoroughly legal' government of this coun- . 
try; but the like law-doctrine, or principle, obtains 

In all monarchies 	 under no other government. In all monarchies (and it 
the executive 
power in the 	 is the same in republics), the executive power in the 
state is supposed 
to possess origi	 state is supposed to possess, originally and by itself, all 
nally, and by 
itself, all man	 manner of lawful authority: every one of its exertions 
ner of lawful 
authority. is deemed to be legal : and they do not cease to be so, 

till they are stopped by some express and positive 
regulation. The sovereign, and also the civil magis
trate till so stopped by some positive la,v, may come 
upon the subject ,vhen they choose: they may question 
any of his actions; they may construe tl1em into unlawful 
acts ; and inflict a penalty, as they please : in these 
respects they may be thought to abuse, but not to 
exceed, their power. The authority of the govern· 
ment, in short, is supposed to be unlimited so far as 
there are no visible boundaries set up against it; within 
which boundaries lies whatever degree of liberty the 
subject may possess. 

In England it In England, the very reverse obtains. It is not the 
is not the au• 
thority of the 	 authority of the government, it is the liberty of the 
government, it is 
the liberty of the 	 subject which is supposed to be unbounded. All the 
subject, which is 
supposed to be 	 actions of an individual are supposed to be lawful, till 
unbounded. 
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that law is pointed out which makes them to be other
wise. The onus probandi is here transferred from the 
subject to the prince. The subject is not at any time 
to show the ground of his conduct. ,vhen the sove
reign or magistrate think proper to exert themselves, 
it is their business to find out and produce the law 
in their own favour, and the prohibition against the 
subject*. 

This kind of law principle, owing to the general 
spirit by which all parts of the government are influ
enced, is even carried so far that any quibble, or trifling 
circumstance, by which an offender may be enabled to 
step aside and escape, though ever so narrowly, the 
reach of the law, will screen him from punishment, let 

• I shall take the liberty to mention another fact respecting myself, as it 
may serve to elucidate the above observations, or at least my manner of 
expressing them. I remember, when I was beginning to pay attention to 
the operations of the English government, I was under a prepossession of 
quite a contrary nature to that of the gentleman whose opinions have been 
discussed : I used to take it for granted that every article of liberty the· 
subject. enjoys in this country was grounded upon some positive law by 
which this liberty was ensured to him. In regard to the freedom of the 
press, I had no doubt that it was so, and that there existed some particular 
law, or rather series of laws or legislative para.graphs, by which this freedom 
was defined and carefully secured: and as the liberty of writing happened 
at that time to be carried very far, and to excite a great deal of attention 
(the noise about the Middlesex election had not yet subsided), I particularly 
wished to see those laws I supposed, not doubting that there must be some
thing remarkable in the wording of them. I looked into those law books 
which I could meet with; such as Jacob's and Cunningham's " Law Dic
tionaries," Wood's" Institutes," and Judge Blackstone's" Commentaries." 
I also found means to have a sight of Comyn's " Digest of the Laws of 
England," and I was again disappointed; this author, though the work 
consists of five folio volumes,.had not had, any more than the authors just 
mentioned, room to spare for the interesting law I was in search of. At 
length it occurred to me, that this liberty of the press was grounded upon 
its not being prohibited ; that this want of prohibition was the sole, and at 
the same time solid, foundation of it. This led me, when I afterwards 
thought of writing upon the government of this country, to give that defini
tion of the freedom of the press which is contained in pp. 869-884, 957
967; adding to it the important consideration, that all actions respecting 
publications are to be decided by a jury. 

DE LOLlUE, 

When the magi
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DE Lourn. the immorality or intrinsic guilt of his conduct be ever 

The foundation 
of the doctrine 
,,.hich makes the 
power of the go-, 
vemment sub
ordinate to the 
laws, was laid 
before the Gre,.t 
Charter passed. 

so openly admitted*. 
Such a narrow circumscription of the exertions of 

the government is very extraordinary : it does not 
exist in any country but this; nor could it. The 
situation of other governments is such, that they can~ 
not thus allow themselves to be shut out of the 
unbounded space unoccupied by any law, in order to 
have thei! motions confined to that spot which express 
and previously-declared provisions have chalked out. 
The power of these governments being constantly 
attended with more or less precariousness, there must 
be a degree of dis<::retion answerable to it t. 

The foundation of that law principle, or doctrine, 
which confines the exertion of the power of the 
government to such cases only as are expressed by a 
law in being13, was laid when the Great Charter was 
passed : this restriction was implied in one of those 
general impartial articles which the barons united 
with the people to obtain from the sovereign. The 
crown, at that time, derived from its foreign dominions 
that stability and inward strength (in regard to the 

• A number of instances, some even of a ludicro,,s kind, might be quoted 
in support of the above observation. Even a trifling flaw in the mere words 
of an indictment is enough to make it void. 

I do not remember the name of that political author, who, having pub· 
lished a treasonable writing for which he escaped punishment, used after· 
wards to answer to his friends, when tbeyreproachedhim with his rashness, 
I knew I wa., writing within an inch of the gallows. The law being both 
ascertained and strictly adhered to, he had been enabled to bring his words 
and positions so nicely within compass. 

+ It might perhaps also be proved, that the great lenity used in England 
in the administration of criminal justice, both in regard to the mildness, 
and to the frequent remission of punishments, is essentially connected with 
the same circumstance of the stability of the government. Experience 
indicates that it is needless to use any great degree of harshness and seve
rity in regard to offenders; and the supreme governing authority is under 
no necessity of showing the subordinate magistrades any bad example in 
that respect. 

13 Viqe ante, 8, !l. 
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English nation), which are now in a secret hidden 
manner annexed to the civil branch of its office, and 
which, though operating by different means, continue 
to maintain that kind of confederacy against it, and 
union between the different orders of the people. Ily 
the article in .iJia.fJna Charla here alluded to, the sove
reign bound himself neither to go, nor send, upon the 
subject, otherwise than by the trial of peers, and the 
law of the land u. This article ,vas, however, after
wards disregarded in practice, in consequence of the 
lawful efficiency which the king claimed for his pro
clamations, and especially by the institution of the 
court of Star Chambe1· 10

, which grounded its proceed
ings not only upon these proclamations, but also upon 
the particular rules it chose to frame within itself. · 
By the abolition of this court (and also of the court of 
High Commission) in the reign of Charles I. 16, the above 
provision of the Great Charter was put in actual force ; 
and it has appeared by the event, that the very extra
ordinary restriction upon the governing authority we 
are alluding to, and its execution, are no more than 
what the intrinsic situation of things, and the strength 
of the constitution, can bear*. 

The law-doctrine we have above described, and its 

• The court of Star Chamber was like a comt of equity in regard to 
criminal matters; it took upon itself to decide, upon those cases of offence 
upon which the usual courts of law, when uninfluenced by the crown, 
refused to decide, either on account of the silence of the laws in being, or 
of the particular rules they had established within themselves; which is 
exactly the office of the court of Chancery (and of the Exchequer) in regard 
to matters of property. The great usefulness of courts of this kind has 
caused the courts of equity, in regard to civil matters, to be supported and 
continued; but experience has shown, that no E'ssential inconvenience can 
arise from the subject being indulged with the very great freedom l1e has 
acquired by the total abolition of all arbitrary or provisional courts in 
regard to criminal matters. 

DE Lo1.:11E. 

Limitations on 
the executive in 
Jllab'lla Charla. 

u Vide ante, 53, 67-69. 15 Ibid. 151, 155, 264, 382-38!>, 
18 !bid. 303, 
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being strictly regarded by the high-governing authority, 
I take to be the most characteristic circumstance in 
the English government, and the most pointed proof 
that can be given of the true freedom which is the 
consequence of its frame. The practice of the execu
tive authority thus to square its motions upon such 
laws, and such only as are ascertained and declared 
beforehand, cannot be the result of that kind of sta
bility which the crown might derive from being sup
ported by an armed force, or, as the above-mentioned 
author has expressed it, from the sovereign being the 
general of an army; such a rule of acting is even con
tradictory to the office of a general : the operations of 
a general eminently depend for their success, on their · 
being sudden, unforeseen, attended by surprise. 

In general, the stability of the power of the English 
crown cannot be the result of that kind of strength 
which arises from an armed force : the kind of strength 
which is conferred· by such a weapon as an army, is 
too uncertain, too complicated, too liable to accidents: 
in a word, it falls infinitely short of the degree of 
steadiness necessary to counterbalance, and at last 
quiet, those extensive agitations in the people which 
sometimes seem to threaten the destruction of order 
and government. An army, if its support be well 
directed, may be useful to prevent this restlessness in 
the people from beginning to exist: but it cannot keep 
it within bounds, when it has once taken place. 

If, from general arguments and considerations, we 
pass to particular facts,. we shall actually find that the 
crown, in England, does not rely for its support, nor 
ever has relied, upon the army of which it has the 
command. From the earliest times,-that is, long 
before the invention of standing armies among Euro· 
pean princes,-the kings of England possessed an 
authority certainiy as full and extensive as that which 
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they now enjoy. • After the weight they derived from DE LoLME, 


their possessions beyond sea had been lost, a certain 
arrangement of things began to be formed at home, 
which supplied them with a strength of another kind, 
though not less solid; and they began to derive from 
the civil branch of their regal office that secure power 
which no other monarchs .had ever possessed, except 
through the assistance of legions and prretorian guards, 
of armies of Janissaries, or of Strelitzes. 

The princes of the House of Tudor 11
, to speak of a Authorityofthe 

House of Tudor 
very remarkable period in the English history, though not maintained 

they had no other visible present force than incon- by an army. 

siderable retinues of servants, were able to exert a 
power equal to that of the most absolute monarchs 
that ever reigned, equal to that of a Domitian or a 
Commodus, an Amurath or a Bajazet: nay, it even 
was superior, if we consider the steadiness and outward 
show of legality with which it was attended throughout. 

The stand which the kings of the House of Stuart 18 
The nouse of 
Stuart, although 

were able to make, though unarmed, and only sup- only SUP_P~rtcd 
. 'l h , f l , ffi d , bythec1v1lauported b y t lle ClVl aut 	onty O t lelr O ce, urmg a thorityof their 

, h l , , h' } office, offered long course Of years, agamst t e rest eSS sp1nt W IC 1 great opposition 

, d h l I' , 1 totherestlcssbegan to actuate t he nat10n, an t 8 ve 1ement po 1tica spirit of the 

and religious notions that broke out in their time, is nation. 

still more remarkable than even the exorbitant JJower 
of the princes of the House of Tudor, during whose 
reign prepossessions of 	quite acontrary nature were 
universal. 

The struggle opened with the reign of James l. 19
; James r. 

yet he peaceably weathered the beginning storm, and 
transmitted his authority undiminished to his son. 
Charles I., indeed, was at last crushed under the ruins Chariesr. 

of the constitution: but if we consider that, after 
making the important national concessions contained 

17 Vide ante, 151-31 l. 18 bid. 312-479, 
19 Ibid. 312-366. 
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in the Petition of Ri'glit" 0
, he was •able, single and 

unarmed, to maintain his ground without loss or real 
danger, during the space of eleven years (that is, till 
the year 1640), we shall be inclined to think that, had 
he been better advised, he might have· avoided the 
misfortunes that at length befell him. 

Even the events of the reign of James II.21 afford a 
proof of that solidity which is annexed to the authority 
of the English crown. Although the whole nation, 
not excepting the army, were in a manner unanimous 
against him, he ,va~ able to reign four years, standing 
single against all, without meeting with any open 
resistance. Nor was such justifiable and necessary 
resistance easily brought about at length*. Though it 
is not to be doubted that the dethroning of James II. 
would have been effected in the issue, and perhaps in 
a very tragical manner; yet, if it had not been for the 
assistance of the Prince of Orange, the event would 
certainly have been postponed for a few years. That 
authority on which James relied with so much confi
dence, was not annihilated at the time it was, other
wise than by a ready and considerable armed force 
being brought against it from the other side of the sea, 
-like a solid fortress, which, though, without any 
visible outworks, requires, in order to be compelled to 
surrender, to be battered with cannon. 

• Mr. Hume is rather too anxious in l1is wish to exculpate James II. 
Ile begins the conclusive character he gives of him, with representing him 
as a prince whom we may safely pronounce more unfortunate than criminal, If 
we consider the solemn engagements entered into, not by his predecessors 
only, but by himself, which this prince endeavoured to break, how cool and 
deliberate was his attack on the liberties and religion of the people, how 
unprovoked the attempt, and, in short, how totally destitute he was of any 
plea of self-defence or necessity, a plea to which most of the princes who 
have been at variance with their subjects have had a more or less distant 
claim, we shall look upon him as being perhaps the most guilty monarch 
that ever existed. 

"° Vide ante, 377. ti Ibid, 459-470, 
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If we look into the manner in which this country 
has been governed since the Revolution, we shall 
evidently see that it has not been by means of the 
army that the crown has been able to preserve and 
exert its authority. It is not by means of their 
soldiers that the kings of Great Britain prevent the 
manner in which elections are carried on, from being 
hurtful to them; for these soldiers must move from the 
places of election one day before such elections are 
begun, and not return till 0~1e day after they are 
finished. It is not by means of their military force 
that they prevent the several kinds of civil magistracies 
in the kingdom from invading and lessening their pre
rogative; for this military force is not to act till called 
for by these latter, and under their direction. It is 
not by means of their army that they lead the two 
branches of the legislature into that respect to their 
regal authority which we have before described; since 
each of these two branches, severally, is possessed of 
an annual power of disbanding this army*. 

There is another circumstance, which, abstractedly 
from all others, makes it evident that the executive 
authority of the crown is not supported by the army: 
I mean the very singular subjection in which the 
military is kept in regard to the civil power in this 
country. 

In a country where the governing authority in the 
state is supported by the army, the military profession, 
who, in regard to the other professions, have on their 
side the· advantage of present force, being now more

• The generality of the people have from early times been so little 
accustomed to see any display of force used to influence the debates of the 
parliament, that the attempt made by Charles I. to seize the five members, 
attended by a retinue of about two hundred servants, was the actual spark 
that set in a blaze the heap of combustibles which the preceding contests 
had accumulated. The parliament, from that fact, took a pretence to make 
military preparations in their turn; and then the civil war began. 

DE LoLME. 

The nmnner in 
which the coun
try has been 
governed since 
the HeYolution 
of 1689, 

The military 
power subordi
nate to the civil. 



DE LOLME. 

1\Iilitary courts 
under a constant 
subordination to 
the ordinary 
courts of law. 

982 SUPERIORITY OF [Boox II. 

over countenanced by the law, immediately acquire, or 
rather assume, a general ascendancy; and the sovereign, 
far from wishing to discourage their claims, feels an 
inward happiness in seeing that instrument on which 
he rests his authority, additionally strengthened by the 
respect of the people, and receiving a kind of legal 
sanction from the general outward consent. 

And not only the military profession at large, but 
the individuals belonging to it, also claim personally a 
pre-eminence: chief commanders, officers, soldiers, or 
Janissaries, all claim, in their own spheres, some sort 
of exclusive privilege: and these privileges, whether of 
an honorary, or of a more substantial kind, are violently 
asserted, and rendered grievous to the rest of the 
community, in proportion as the assistance of the 
military force is more evidently necessary to, and more 
frequently employed by, the government. These 
things cannot be otherwise. 

Now, if we look into the facts that take place in 
England, we shall find that a quite different order 
prevails from what is above described. All courts of 
a military kind are under a constant subordination to 
the ordinary courts of law. Officers who have abused 
their private power, though only in regard to their 
o-wn soldiers, may be called to ~ccount before a court 
of common law, and compelled to make proper satis
faction. Even any flagrant abuse of authority com
mitted by members of courts-martial, when sitting to 
judge their own people, and determine upon cases 
entirely of a military kind, makes them liable to the 
animadversion of the civil judge*. 

• A great number of instances might be adduced to prove the above• 
mentioned subjection of the military to the civil power. I shall introduce 
one which is particularly remarkable; I met with it in the periodical pub· 
lications of the year 1746. 

A lieutenant of marines, whose name was Frye, had been charged, while 
in the West Indies, with contt>mpt of orders, for having refused, when 
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To the above facts concerning the· pre-eminence of 
the civil over the military power at large, it is needless 
to add that all offences committed by persons of the 
military profession, in regard to individuals belonging 
to the other classes of the people, are to be determined 

ordered by the captain, to assist another lieutenant in carrying another 
officer prisoner ou board the ship: the two lieutenants wished to have the 
order given in writing. For this, Lieutenant Frye was tried at Jamaica by 
a court-martial, and sentenced to fifteen years' imprisonment, besides being 
declared incapable of serving the king. Ile was brought home: and his 
case (after being laid before the privy-council) appearing in a justifiable 
light, he was released. Some time after, he brought an action against Sir 
Chaloner Ogle, who had been president of the above court-martial, and had 
a verdict in his favour for one thousand pounds' damages, as it was also 
proved that he had been kept fourteen months in the most severe confine
ment before he was brought to his trial. The judge moreover informed 
him, that he was at liberty to bring his action against any of the members 
of the said court-martial he could meet with. The following part of the 
affair is still more remarkable. 

Upon application made by Lieutenant Frye, Sir John "\Villes, Lord Chief 
Justice of the Common Pleas, issued his writ against Admiral l\Iayne and 
Captain Rentone, two of the persons who had composed the above court
martial, who happened to be at that time in England, and were members of 
the court-martial that was then sitting at Deptford, to determine on the 
affair between Admirals l\Iatthews and Lestock, of which Admiral l\Iayne 
was also president ; and they were arrested immediately after the breaking
up of the court. The other members resented highly what they thought an 
insult; they met twice on the subject, and came to certain resolutions, which 
the judge-advocate was directed to deliver to the Board of Admiralty, in 
order to their being laid before the king. In these resolutions they 
demanded "satisfaction for the high insult ou their president, from all 
persons, how high soever in office, who have set on foot this arrest, or in 
any degree advised or promoted it:"-moreover complaining, tliat, by the 
said arrest, "th!) order, discipline, and government of his majesty's armies 
by sea were dissolved, and the statute 13 Car. II. made null and void." 

The altercations on that account lasted some months. At length the 
court-martial thouglit it [necessary to submit; and they sent to Lord Chief 
Justice Willes a letter signed by the seventeen officers, admirals, and com
manders, who composed it, in which they acknowledged that" the resolu
tion.i of the 16th and 21st of May, were unjust and unwarrantable, and to ask 
pardon of his lordship, and the whole court of Common Pleas, for the indignity 
offered to him and the court." 

This letter Judge Willes read in the open court, and directed the same to 
be registered in the Remembrance Office, as a " memorial to the present and 
future ages, that whoever set themselve6 above the law, will, in the end, find 
themselves mistaken." The letter from the court-martial, and Judge Willes's 
acceptation, were inserted in_the next Gazette, 15th November, 1746. 
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upon by the civil judge. Any use they may ruake of 
their force, unless expressly authorized and directed 
by the civil magistrate, let the occasion be what it 
may, makes them liable to be convicted of murder for 
any life that may have been lost. To allege the duties 
or customs of their profession, in extenuation of any 
offence, is a plea which the judge will not so much as 
understand. ,vhenever claimed by the civil power, 
they must be delivered up immediately. Nor can it, 
in general, be said that the countenance shown to the 
military profession by the ruling power in the state has 
constantly been such as to inspire the bulk of the 
people with a disposition tamely to bear their acts of 
oppression, or to raise in magistrates and juries any 
degree of prepossession sufficient to lead them always 
to determine with partiality in their favour*. 

The subjection of the military to the civil power, 
carried to that extent it is in England, is another 
characteristic and distinctive circumstance in the Eng
lish government. 

It is sufficiently evident that a king does not look to 
his army for his support, who takes so little pains to 
bribe and unite it to his interest. 

In general, if we consider all the different circum· 
stances in the English government, we shall find that 
the army cannot procure to the sovereign any permanent 
strength 112

, any strength upon which he can rely, and 

• The reader may see, in the publications of the year 1770, the clamour 
that was raised on account of a general h1 the army (Gen. Gausell) having 
availed himself of the vicinity of his soldiers to prevent certain sheriff's 
officers from executing au arrest upon his person, at Whitehall. It however 
appeared that the general had done nothing more than put forth a few of 
his men, in order to perplex and astonish the sheriff's officers; and in the 
mean time he took au opportunity for himself to slip out of the way. The 
violent clamour we mention was no doubt owrng to the party spirit of the 
time; but it nevertheless shows whg.t the notions of the bulk of the people 
were on the subject. 

•• Vide ante, 472, 486, 487, 575-629. 
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from it expect the success of any future and distant DE LoLME. 
21 measures . 

The public notoriety of the debates in parliament Notoriety or par
liamentary de

induceS all individuals, soldiers as well as others, to bates,inducesall 
individuals, sol-

pay some attention to political subjects; and the liberty diers as well as 

of speaking, printing, and intriguing, being extended :~~t::i~:n to 
t • b h th politicalsubjects.to every order o f the na 10n y w om ey are sur

rounded, makes them liable to imbibe every notion 
that may be directly contrary to the views of that 
power which maintains them. 

The case would be still worse if the sovereign should 
engage in a contest with a very numerous part of the 
nation. The general concern would increase in pro
portion to the vehemence of the parliamentary debates: 
individuals, in all the different classes of the public, 
would try their eloquence on the same subjects; and 
this eloquence would be in great measure exerted, 
during such interesting times, in making converts of 
the soldiery: these evils the sovereign could not obviate, 
nor even know, till it should be in every respect too 
late. A prince, engaged in the contest we suppose, 
would scarcely have completed his first preparations,
his project would scarcely be half ripe for execution,
before his army would be taken from him. And the 
more powerful this army might be, the more adequate, 
seemingly, from its numbers, to the task it is intended 
for, the . more open it would be to the danger we 
mention. 

Of this, James II. •• made a very remarkable experi- James II. was 
. b f deserted by his

ment. He had augmented his army to the num er o army. 

thirty thousand. But when the day came in which 
their support was to have been useful to him, soroe 
deserted to the enemy; others threw down their arms; 
and those who continued to stand together, showed 

23 Vide ante, 48G, 487, "'Ibid. 466. 
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DELOL111E, more inclination to be spectators of, than agents in, 

Authority of the 
crown in Eng· 
land, rests upon 
foundations 
peculiar to itself. 

the contest. In short, he gave all over for lost, without 
making any trial of their assistance*· 

From all the facts before mentioned, it is evident 
that the power of the crown, in England, rests upon 
foundations quite peculiar to itself, and that its secu
rity and strength are obtained by means totally dif
ferent from those by which the same advantages are so 
incompletely procured, and so dearly paid 'for, in other 
countries. 

• The army made loud rejoicings 011 the day of the acquittal of the bishops, 
even in the presence of the king, who had purposely repaired to Ilounslow 
Heath on that day. He had not been able to bring a single regiment to· 
declare a11 approbation of his measures in regard to the test and penal 
statutes. The celebrated ballad Lero lero lillibulero, which is reported to 
have had such an influence on the minds of the people at that time, and of 
which Bishop Burnet says, " Never perhaps so slight a thing had so great an 
effect," originated in the a1·my: "the whole army, and at last people both in 
city and country, were perpetually singing it." 

To a king of England, engaged in a project against public liberty, a 
numerous army, ready formed before-hand, must, in the present situation 
of things, prove a very great impediment; he cannot give his attention iO 
the proper management of it: the less so, as his measures for that purpose 
must ofte11 be contradictory to those he is to pursue with the rest of the 
people. 

If a king of Engla11d, wishing to set aside the present constitution, and to 
assimilate his power to that of the other sovereigns of Europe, should do 
me the ho11our to consult me as to the means of obtaining success, I would 
recommend to him, as his first preparatory step, and .before his real project 
is eve11 suspected, to disband his army, keeping 011ly a strong guard, not 
exceeding twelve hundred men. This done, he might, by means of the 
weight and advantages of his place, set himself about undermining such 
constitutional laws as he dislikes; using as much temper as he can, that he 
may l,ave the more time to proceed. A11d when at length things should be 
brought to a crisis, the11 I would advise him to form another army, out of 
those friends or class of the people whom the turn and incidents of the 
preceding contests would have li11ked and riveted to his iµterest; with th~ 
army he might now take his chance: the re.st would depend on his general· 
ship, and even in a great measure on his bare reputation in that respect. 

In offering my advice to the king of England, I would, however, conclude 
with observing to him, that his situatio11 is as advantageous to the full as 
that of any king upon earth, a11d, upon the whole, that all the advantages 
which can arise from the success of his plan ca1111ot make it worth his while 
to undertake it. 
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It is without the assistance of an armed force that 
the crown, in England, is able to manifest that daunt
less independence on particular individuals, or whole 
classes of them, with which it discharges its legal 
functions and duties. ,vithout the assistance of an 
armed force, it is able to counterbalance the extensive 
and unrestrained freedom of the people, and to exert 
that resisting strength which constantly keeps in
creasing in ri superior proportion to the force by which 
it is opposed,-that ballasting power by which, in the 
midst of boi$terous winds and gales, it recovers and 
rights again the vessel of the state*. · 
· It is from the civil branch of its office the crown 

derives that strength by which it subdues even the 
military power, and keeps it in a state of subjection to 
the laws, unexampled in any other country. It is from 
a lrnppy arrangement of .things it derives that uninter
rupted steadiness, that invisible solidity, which procure 
to the subject both so certain a protection, and so 
extensive a freedom. It is from the nation it receives 
the force with which it governs the nation. Its 
resources are official energy, and not compulsion,
free action, and not fear ;-and it continues to reign 
through the political drama,-the struggle of the 
voluntary passions of those who pay obedience to itt. 

• T4ere are many circumstances in the English government, which those 
persons who wish for speculative meliorations, such as parliamentary reform, 
or other changes of a like kind, do not perhaps think of taking into con
sideration. If so, they are, in their proceedings, in danger of meddling 
with a number of strings, the existence of which they do not suspect. 
\Vhile they only mean reformation and improvement, they are in danger 
of removing the talisman on which the existence of the fabric depends ; or, 
like the daughter of King Nisus, of cutting off the fatal hair with which 
the fate of the city is connected, 

t Many persons, satisfied with seeing the elevation and upper parts of a 
building, think it immaterial to give a look under ground and notice the 
foundation. Those readers, therefore, who choose, may consider the long 
chapter that has just been concluded, as a kind of foreign digression, or 
parenthesis, in the course of the work, 
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DE LoLME. 

The English con
stitution will be 
destroyed, when 
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power shall have 
become more cor
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executive. 

CHAPTER XVIII. 

How far the Examples of Nations who hate lost their Liberty 
are applicable to England. 

EVERY government (those writers observe, who have 
treated on these subjects) containing within itself the 
efficient cause of its ruin, a cause which is essentially 
connected with those very circumstances that had pro
duced its prosperity; the advantages attending the 
English government cannot, therefore, according to · 
these writers, exempt it from that latent defect which 
is secretly working its ruin ; and J\'.I. de Montesquieu, 
giving his opinion both of the cause and the effect, 
says, that the English constitution will lose its liberty, 
will perish: " Have not Rome, Lacedl:Cmon, and Car
thage, perished? It will perish when the legislative 
power shall have become more corrupt than the 
executive'." 

Though I do by no means pretend that any human 
establishment can escape the fate to which we see every
thing in nature is subject, nor am so far prejudiced by 
the sense I entertain of the great advantages of the 
English government as to reckon among them that of 
eternity,-! will, however, observe in general, that as 
it differs by its structure and resources from all those 
with which history makes us acquainted, so it cannot 
be said to be liable to the same dangers. To judge 
of one from the other, is to judge by analogy where no 
analogy is to be found: and my respect for the author 
I have quoted will not preclude me from saying that 
his opinion has not the same weight with me on this 
occasion that it has on many others. 

1 Vide ante, 166-168. 
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Having neglected, as indeed all systematic writers DE LoLME. 

upon politics have done, to inquire attentively into the 
real foundations of power and of government among 
mankind, the principles he lays down are not always 
so clear, or even so just, as we might have expected 
from a man of so acute a genius. ,vhen he speaks 
of England, for instance, his observations are much too 
general:. and though he had frequent opportunities of 
conversing with men who had been personally con
cerned in the public affairs of this country, and he had 
been himself an eyewitness of the operations of the 
English government, yet, when he attempts to describe 
it, he rather tells us what he conjectured than what 
he saw. 

The examples he quotes, and the causes of dissolu
tion which he assigns, particularly confirm this obser
vation. The government of Rome, to speak of the 
one which having gradually, and as it were of itself, 
fallen to ruin, may afford matter for exact reasoning, 
had no relation to that of England. The Roman 
people were not, in the later ages of the common
wealth, a people of citizens but of conquerors. Rome 
was not a state, but the head of a state. By the 
immensity of its conquests, it came in time to be in a 
manner Only an accessory part Of its OWn empire. Jts Thepowerof 

• Rome became eo 
power became so great, that, after having conferred 1t, great, that, after 
• , having conferred
It was at length no longer able to resume 1t: and from it, it was at 

. b . If b" d 't ~ th length no longertl· lat moment It ecame 1tse SU ~ecte to I , !01' e abletoresumeit. 

same reason that the provinces were so. 
The fall of Rome, therefore, was an event peculiar 

to its situation; and the change of manners which 
accelerated this fall, had also an effect which it could 
not have had but in that same situation. l\fen who 
had drawn to themselves all the riches of the world, 
could no longer be content with the supper of Fabricius, 
or with the cottage of Cincinnatus. The people who 
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were masters of all the corn of Sicily and Africa, were 
no longer obliged to plunder their neighbours. AU 
possible enemies, besides, being exterminated, Rome, 
whose power was military, ceased to be an army; and 
that was the era of her corruption : if, indeed, we 
ought to give that name to what was the inevitable 
consequence of the nature of things. 

In a word, Rome was destined to lose her liberty 
when she lost her empire; and she was destined to lose 
her empire, whenever she should begin to enjoy it. 

But England forms a society founded upon principles 
entirely different. Here, all liberty and power are not 
accumulated as it were in one point, so as to leave, 
everywhere else, only slavery and misery, consequently 
only seeds of division and secret animosity. From one 
end of the island to the other, the same laws take 
place, and the same interests prevail: the whole nation, 
besides, equally concurs in the framing of the govern
ment ; no one part, therefore, has cause to fear that 
the other parts will suddenly supply the necessary 
forces to destroy its liberty: and the whole have, of 
course, no occasion for those ferocious kinds of virtue 
which are indispensably necessary to those who, from 
the situation to which they have brought themselves, 
are continually exposed to clangers, and, after having 
invaded everything, must abstain from everything. 

The · situation of the people of England, therefore, 
essentially differs from that of the people of Rome. 
The form of the English government does not differ 
less from that of the Roman republic : and the great 
advantages it has over the latter, for preserving the 
liberty of the people from ruin, have been described at 
length in the course of this work. 

Thus, for instance, the ruin of the Roman republic 
was principally brought about by the exorbitant power 
to which several of its citizens were successfully 
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enabled to rise. In the latter times of the common
wealth, those citizens went so far as to divide among 
themselves the dominions of the republic in much the 
same manner as they might have done lands of their 
own. And to them others in a short time succeeded, 
who not only did the same, but even proceeded to such 
a degree of tyrannical insolence, as to make cessions 
to each other, by express and formal compacts, of the 
lives of thousands of their fellow-citizens. Ilut the 
great and constant authority and weight of the crown, 
in England, prevent, in their very beginning (as we 
have seen), all misfortunes of this kind: and the 
reader may recollect what has been said before on 
that subject. 

At last the ruin of the republic, as every one knows, 
was completed. One of those powerful citizens to 
whom we alluded, in process of time, found means to 
exterminate all his competitors; he immediately as
sumed the whole power of the state, and erected an 
arbitrary monarchy. But such a sudden and violent 
establishment of the monarchical power, and all the 
fatal consequences that would result from such an 
event, are calamities which cannot take place in 
England. That kind of power has here existed for 
ages: it is circumscribed by fixed laws, and established 
upon regular and well-known foundations. 

Nor is there any great danger that this power may, 
by means of th,ose legal prerogatives it already pos
sesses, suddenly assume others, and at last openly make 
itself absolute. The important privilege of granting 
to the crown its necessary supplies, we have before 
observed, is vested in the nation: and how extensive 
soever the prerogatives of a king of England may be, 
it constantly lies in the power of his people either to 
grant or deny him the means of exercising them 9. 

DE Lot111E. 
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2 Vide ante, OJ, ll!J, 472, 473, 48u, 487, 53l-5G5, 575-u2D. 
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This right, possessed by the people of England, con
stitutes the great difference between them and all the 
other nations that live under monarchical governments. 
It likewise gives them a great advantage over such as 
are formed into republican states, and confers on them 
a mean of influencing the conduct of the government, 
not only more effectual, but also (which is more in 
point to the subject of this chapter) incomparably 
more lasting and secure than those reserved to the 
people, in the states we mention. 

In those states, the political rights which usually fall 
to the share of the · people, are those of voting in· 
general assemblies, either ,vhen laws are to be enacted, 
or magistrates to be elected. But as the advantages 
arising from these general rights of giving votes are 
never very clearly ascertained by the generality of the 
people, so neither are the consequences attending par
ticular forms or modes of giving these votes generally 
and completely understood. They accordingly never 
entertain any strong and constant preference for one 
method rather than another; and hence it always 
proves too easy a thing in republican states, either by 
insidious proposals made at particular times to the 
people, or by well-contrived precedents, or other 
means, first to reduce their political privileges to mere 
ceremonies and forms, and at last, entirely to abolish 
them. 

Thus, in the Roman republic, the mode which was 
constantly in use for about one hui1dred and fifty 
years, of dividing the citizens into centurim", when they 
gave their votes, reduced the right of the greater part 
of them, during that time, to little more than a shadow. 
After the mode of dividing them by tribes had been 
introduced by the tribunes, the bulk of the citizens 
indeed were not, when it was used, under so great a 

8 Vide ante, 642. 
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disadvantage as before; but yet the great privileges 
exercised by the magistrates in all the public assem
blies, the power they assumed of moving the citizens 
out of one tribe into another, and a number of other 
circumstances, continued to render the rights of tlie 
citizens more and more inefficient: and in fact we do 
not find that when those rights were entirely taken 
from them, they expressed any very great degree of 
discontent. 

In Sweden (the former government of which par
took much of the republican form) the right allotted to 
the people in the government was that of sending 
deputies to the general states of the kingdom, who 
were to give their votes on the resolutions that were 
to be taken in that assembly. Ilut the privilege of 
the people of sending such deputies was, in the first 
place, greatly diminished by some essential disadvan
tages under which these deputies were placed with 
respect to the body, or order, of the nobles. The 
same privilege of the people was farther lessened by 
their deputies being deprived of the right of freely 
laying their different proposals before the states, for 
their assent or dissent; and by vesting the exclusive 
right of framing such proposals in a private assembly, 
which was called the secret committee. Again, the 
right allowed to the order of the nobles, of having a 
number of members in this secret committee, double 
to that of all the other orders taken together, rendered 
the rights of the people still more ineffectual. At the 
last revolution, the rights we mention were in a manner 
taken from the people; and they do not seem to have 
made any great efforts to preserve them*. 

• I might have produced examples of a number of republican states, in 
which the people have been brought, at one time or other, to submit to the 
loss of their political privileges. In the Venetian republic, for instance, 
the right, long vested exclusively in a certain number of families,-of 
enacting laws, and electing the doge and other magistratl's,-was originally 
enjoyed by the whole peopJc. 
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But the situation of affairs in England is totally 
different frotn that which we have just described. The 
political rights of the people are inseparably connected 
with the right of property-with a right which it is as 
difficult to invalidate by artifice, as it is dangerous to 
attack by force, and which we see that the most arbi
trary kings, in the full career of their power, have never 
offered to violate without the greatest precautions. 
A king of England ,vho would enslave his people, 
must begin with doing, for his first act, what all other 
kings reserve for the last ; and he cannot attempt to 
deprive his subjects of their political privileges, without 
declaring war against the whole nation at the same 
time, and attacking every individual at once in his 
most permanent and his best-understood interest. 

The mean possessed by the people of England, of 
influencing the conduct of the government, is not only 
in a manner secure against any danger of being taken 
from them: it is moreover attended with another 
advantage of the greatest importance; which is that of 
conferring naturally, and as it were necessarily, on 
those to whom they intrust the care of their interests, 
the great privilege we have before described, of debating 
among themselves whatever questions they deem con· 
clucive to the good of their constituents, and of framing 
whatever questions they think proper, and in what 
terms they choose•. 

This privilege of starting new subjects of delibe· 
ration, and, in short, of propoundin,q in the business of 
legislation, which, in England, is allotted to the repre· 
sentatives of the people, forms another capital diffe· 
rence between the English constitution, and the 
government of other free states, whether limited mo· 
narchies or commonwealths, and prevents that ·which, 
in those states, proves a most effectual mean of sub· 
verting the laws favourable to public liberty,-namely, 

4 Vide ante, 136, 137, 351, 352, 472, 530-565, 827-BGI. 
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the undermining of these laws by the precedents and 
artful practices of those who are invested with the 
executive power in the government. 

In the states we mention, the active share, or the 
business of propounding, in legislation, being ever 
allotted to those persons who are invested ,vith the 
executive authority, they not only possess a general 
power, by means of insidious and well-timed proposals 
made to the people, of getting those laws repealed 
which set bounds to their authority; but when they 
do not choose openly to discover their wishes in that 
respect, or perhaps are even afraid of failing in the 
attempt, they have another resource, which, though 
slower in its operation, is no less effectual in the issue. 
They neglect to execute those laws which they dislike, 
or deny the benefit of them to the separate straggling 
individuals who claim it, and, in short, introduce 
practices that are directly repugnant to them. These 
practices in a course of time become respectable usages, 
and at length obtain the force of laws. 

The people, even where they are allowed a share in 
legislation, being ever passive in the exercise of it, have 
no opportunities of framing new provisions by which 
to remove the spurious practices or regulations, and 
declare what the law in reality is. The only resource 
of the citizens, in such a state of things, is either to be 
perpetually cavilling, or openly to oppose: and, always 
exerting themselves either too soon or too late, they 
cannot come forth to defend their liberty, without in
curring the charge, either of disaffection, or of rebellion. 

And while the whole class of politicians, who are 
constantly alluding to the usual forms of limited 
governments, agree in deciding that freedom, when 
once lost, cannot be recovered*, it happens that the 

• " Ye free nations, remember this maxim : Freedom may be acquired, 
but it cannot be recoYcrcd." (Rousseau's Social Contract, c. viii.) 
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maxim p1·inczpzzs obsta, which they look upon as the 
safeguard of liberty, and which they accordingly never 
cease to recommend, besides its requiring a degree of 
watchfulness incompatible with the situation of the 
people, is in a manner impracticable\ 

But the operation of preferring grievances, which in 
other governments is the constant forerunner of public 
commotions, and that of framing new law-remedies, 
which is so jealously secured to the ruling powers of 
the state, are, in England, the constitutional and ap
propriated offices of the representatives of the people. 

How long soever the people may have remained in 
a state of supineness, as to their most valuable inte
rests, whatever may have been the neglect and even 
the errors of their representatives, the instant the 
latter come either to see these errors, or to have 
a sense of their duty, they proceed, by means of the 
privilege we mention,· to abolish those abuses of prac- · 
tices which, during the preceding years, had taken 
place of the law·s. To how low soever a state public 
liberty may happen to be reduced, they take it where 
they find it, lead it back through the same path, and to 
the same point, from which it had been compelled to 
retreat; and the ruling power, whatever its usurpa
tions may have been,-how far soever it may have 
overflowed its banks,-is ever brought back to its old 
limits. 

To the exertions of the privilege we mention, were 
owing the frequent confirmations and elucidations of 
the Great Charter that took place in different reigns'. 
By means of the same privilege the act was repealed, 
without public commotion, which had enacted that the 
king's proclamation should have the force of law: by 
this act public liberty seemed to be irretrievably lost: 
and the parliament which passed it, seemed to have 

5 Vide ante, 827-834, e Ibid. 116. 
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done what the Danish nation did about a century _D_E_L_o_L_111_E_. 


afterwards. The same privilege procured the peaceable 
abolition of the Court of Star Chamber7,-a court 
which, though in itself illegal, had grown to be so re. 
spected through the length of time it had been suffered 
to exist, that it seemed to have for ever fixed and 
riveted the unlawful authority it conferred on the 
crown. By the same means was set aside the power 
which the privy council had assumed of imprisoning 
the subject without admitting to bail, or even men• 
tioning any cause. This power was, in the first in• 
stance, declared illegal by the Petition of Right"; and 
the attempts of both the crown and the judges to 
invalidate this declaration, by introducing or main· 
taining practices that were derogatory to it, were as 
often obviated, in a peaceable manner, by fresh decla. 
rations, and, in the end, by the celebrated Ilabeas 
C(YJ'pus act* •. 

I shall take this opportunity of observing, in general, 
how the different parts of the English government 
mutually assist and support each other. It is because 
the whole executive authority of the state is vested in 
the crown, that the people may without danger dele. 
gate the care of their liberty to representatives :-it is 

• The case of general warrants may also be mentioned as an instance. 
The issuing of such warrants, with the name of the person to be arrested 
left blank, was a practice that had been followed by the secretaries of state 
for above sixty years. In a government differently constituted, that is, in 
a government in which the magistrates, or executive power, should have 
been possessed of the key of legislation, it is difficult to say how the contest 
might have been terminated; these magistrates would have been but indif
ferently inclined to frame and bring forth a declaration which would abridge 
their assumed authority. In the republic of Geneva, the magistracy, instead 
of rescinding the judgment against 111. Rousseau, of which the citizens 
complained, chose rather openly to avow the maxim, that standing uses 
were valid derogations from the written law, and ought to supersede it. 
This rendered the clamour more violent than before. 

The different 
parts of the 
English govern• 
ment mutually 
assist and sup· 
port each other. 

7 Vide ante, 151, 155, 264, 382-385, 393, 8 Ibid. 377, 
• Ibid. 454, 455, 
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DE LoL11IE, because they share in the government only through 
It is because the 
people share in 
the government 
through their 
representatives, 
that they are 
enabled to 
possess the ad
vantages arising 
from proposing 
new laws. 

All the political 
passions of man
kind, are satisfied 
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these representatives, that they are enabled to possess 
the great advantage arising from framing and propos. 
ing new laws: but for this purpose it is again absolutely 
necessary that a correspondent prerogative of the 
crown, that is to say, a veto of extraordinary power, 
should exist in the state. 

It is, on the other hand, because the balance of the 
people is placed in the right of granting to the crown 
its necessary supplies, that the latter may, without 
danger, be intrusted with the great authority we 
mention: and that the right, for instance, which is 
vested in it, of judging of the proper time for calling 
and dissolving parliaments (a right absolutely necessary 
to its preservation)* may exist without producing, 
ipso facto, the ruin of public liberty. The most singular 
government upon earth, and which has carried farthest 
the liberty of the individual, ·was in danger of total· 
destruction, when Bartholomew. Columbus was on his 
passage to England, to teach Henry VII. the way to 
:Mexico and Peru. 

As a conclusion of this subject (which might open a 
field for speculation without end) I shall take notice of 
an advantage peculiar to the English government, and 
which, more than any other we could mentiou, must 
contribute to its duration. All the political passions 
of mankind, if we attend to it, are satisfied and pro
vided for in the English government; and whether we 
look at the monarchical, the aristocratical, or the 
democratical part of it, we find all those powers already 
settled in it in a regular manner, which have an 
unavoidable tendency to arise, at one time or other, in 
all human societies. 

• As affairs are situated in England, the dissolution of a parliament on 
the part of the crown is no more than an appeal either to the people them• 
selves, or to another parliament. [Vido ante, 531-029, IJ35-8Gl.] 
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If we could for an instant suppose that the English 
form of government, instead of having been the effect 
of a concurrence of fortunate circumstances, had been 
established from a settled plan by a man who had 
discovered, before-hand and by reasoning, all those 
advantages resulting from it which we now perceive 
from experience, and had undertaken to point them 
out to other men capable of judging of what he said to 
them, the following is, most likely, the manner in 
which he would have expressed himself. 

"Nothing is more chimerical (he might have said) 
than a state either of total equality, or total liberty, 
amongst mankind. In all societies of men, some power 
will necessarily arise. This pmver, after gradually 
becoming confined to a smaller number of persons, will, 
by a like necessity, at last fall into the hands of a single 
leader; and these two effects ( of which you may see 
constant examples in history) arising from the ambition 
of one part of mankind, and from the various affections 
and passions of the other, are absolutely unavoidable. 

" Let us, therefore, admit this evil at once, since it 
is impossible to avoid it. Let us, of ourselves, establish 
a chief among us, since we must, some time or other, 
submit to one; we shall, by this step, effectually prevent 
the conflicts that would arise among the competitors 
for that situation. Ilut let us, above all, avoid plu
rality; lest one of the chiefs, after successively raising 
himself on the l'Uin of his rivals, should, in the end, 
establish despotism, and that through a trai11 of inci• 
dents the most pernicious to the nation. 

"Let us even give him every thing we can confer 
without endangering our security. Let us call him 
our sovereign ; let us make him consider the state as 
being his own patrimony; let us grant him, in short, 
such personal privileges as none of us can ever hope to 
rival him in; and \Ve shall find that those things which 

DE LoLME, 
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DE Lor.MF.. 	 we were at first inclined to consider as a great evil, 
will be in reality a source of advantage to the com. 
munity. ,ve shall be the better able to set bounds 
to that power which we shall have thus ascertained 
and fixed in one place. ,ve shall thus render more 
interested the man whom we shall have put in posses
sion of so many advantages, in the faithful discharge 
of his duty; and we shall procure, for each of us, a 
powerful protector at home, and for the whole com
munity, a defender against foreign enemies, superior to 
all possible temptation of betraying his country. 

Aclassofmcn "You may also have observed (he might continue) 
::i:.;::::r;ith-	 that in all states there naturally arise around the person 
outhavinga~y 	 or persons who are invested with the public power a actual share 1n 	 , 

thepublicpow~r, 	 class of men who without having any actual share in 
yet partake of its ' ' 

lustre. that power, yet partake of its lustre,-who, pretending 
to be distinguished from the rest of the community, do. 
from that very circumstance become distinguished from 
it; and this distinction, though only matter of opinion, 
and at first thus surreptitiously obtained, yet may be
come in time the source of very grievous effects. 

" Let us therefore regulate this evil, which we cannot 
entirely prevent. Let us establish this class of men, 
who would otherwise grow up among us without our 
knowledge, and gradually acquire the most pernicious 
privileges. Let us grant them distinctions that are 
visible and clearly ascertained: their nature will thus 
be the better understood, and they will of course be 
much less likely to become dangerous. Ily the same 
means also, we shall preclude all other persons from 
the hopes of usurping them. As to pretend to dis
tinctions can thenceforward be no longer a title to 
obtain them, every one who shall not be expressly 
included in their number must continue to confess 
himself one of the people; and, just as we said before, 
' Let us choose ourselves one master that we may not 
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have fifty,' we may now say, ' Let us establish three DE LotJ\IE. 

hundred lords, that we may not have ten thousand 
nobles.' 

" Besides, our pride will better reconcile itself to a 
superiority which it will no longer think of disputing. 
Nay, as they will themselves see that we are before
hand in acknowledging it, they will think themselves 
under no necessity of being insolent to furnish us a 
proof of it. Secure as to their privileges, all violent 
measures on their part for maintaining, and at last 
perhaps extending them, will be prevented: they will 
never combine with any degree of vehemence, but 
when they really have cause to think themselves in 
danger; and by having made them indisputably great 
men, we shall have a chance of often seeing them behave 
like modest and virtuous citizens. 

"In fine, by being united in a regular assembly, 
they will form an intermediate body in the state, that 
is to say, a very useful part of the government. 

"It is also necessary (our reasoning lawgiver might !::;:s;n!~~~:. 
add) that we, the people, should have an influence without being,

though they are 

upon government: it is necessary for our own security; notawai·eofit,
the instruments 

it is no less necessary for the security of the govern- ~r.::~::ii:,t 
ment itself. But experience must have taught you, at ofpersons. 

the same time, that a great body of men cannot act, 
without being, though they are not aware of it, the 
instruments of the designs of a small number of persons; 
and that the power of the people is never any thing 
but the power of a few leaders, who (though it may be 
impossible to tell when or how) have found means to 
secure to themselves the direction of its exercise. 

" Let us, therefore, be also before-hand with this 
other inconvenience. Let us effect openly what would, 
otherwise, take place in secret. Let us intrust our 
power, before it be taken from us by address. Those 
whom we shall have expressly made the <lc1)0sitories of 

VOL. II. 33 
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it, being freed from any anxious care about supporting 
themselves, will have no object but to render it useful. 
They will stand in awe of us the more, because they 
well know that they have not imposed upon us; and 
instead of a small number of leaders, who would imagine 
they derive their whole importance from their own 
dexterity, we shall have express and acknowledged 
representatives, who will be accountable to us for the 
evils of the state. 

" But above all, by forming our government with a 
small number of persons, we shall prevent any disorder 
that may take place in it from ever becoming danger
ously extensive. Nay more, we shall render it capable 
of such inestimable combinations and resources, as 
would be utterly impossible in the government of all, 
which never can be any thing but uproar and confusion. 

"In short, by expressly divesting ourselves of a power,· 
of which we should, at best, have only an apparent 
enjoyment, we shall be entitled to make conditions for 
ourselves: we will insist that our liberty be augmented; 
we will, above all, reserve to ourselves the right of 
watching and censuring that administration which will 
have been established bv our own consent. ,ve shall., 
the better see its faults, because we shall be only 
spectators of it: we shall correct them the better, 
because we shall not have personally concurred in its 
operations*." 

The English constitution being founded upon such 
principles as those we have just described, no true 
comparison can be made between it and the govern

• He might liave added,-" As we will not seek to counteract nature, 
but rather to follow it, we shall be able to procure ourselves a mild legis
lation. Let us not be without cause afraid of the power of one man; we 
shall have no need either of a Tarpeian rock, or of a council of ten. Having 
expressly allowed to the people a liberty to inquire into the conduct of 
government, and to endeavour to correct it, we shall need neither state 
prisons, nor secret informers." 
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ment of any other state; and since it evidently secures, 
not only the liberty, but the general satisfaction, in all 
respects, of those who are subject to it, in a much 
greater degree than any other government ever did, 
this consideration alone affords sufficient ground to 
conclude, without looking farther, that it is also more 
likely to be preserved from ruin. 

And indeed we may observe the remarkable manner 
in which it has been maintained in the midst of such 
general commotions as seemed to lead to its unavoid
able destruction. It rose again, we see, after the. wars 
between Henry III. 10 and his barons,-after the usur
pation of Henry IV. 11,-and after the long and bloody 
contentions between the houses of York and Lan
caster 111. Nay, though totally destroyed in appearance 
after the fall of Charles I. 13

, and though the greatest 
efforts had been made to establish another form of 
government in its stead, yet no sooner was Charles II.1' 
called over, than the constitution was re-established 
upon all its ancient foundations 15. 

However, as what has not happened at one time 
may happen at another, future revolutions ( events 
which no form of government can totally prevent) may 
perhaps end in a different manner from that in which 
past ones have terminated. New combinations may 
possibly take place among the then ruling powers of 
the state, of such a nature as to prevent the constitu
tion, when peace shall be restored to the nation, from 
settling again upon its ancient and genuine founda
tions: and it would certainly be a very bold assertion 
to affirm, that both the outward form, and the true 
spirit of the English government, would again be pre
served from destruction, if the same dangers to which 

DE LoLME. 
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10 11Vide ante, 69, 79, Ibid. 129-137, 
I! Ibid. 129-150. 18 Ibid. 391-417. 

14 Ibid. 417, 15 Ibid. 413-459. 
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they have in former times been exposed should again 
happen to take place. 

Nay, such fatal changes as those we mention may 
be introduced even in quiet times, or, at least, by 
means in appearance peaceable and constitutional. 
Advantages, for instance, may be taken by particular 
factions, either of the feeble capacity, or of the mis
conduct of some future king. Temporary preposses
sions of the people may be so artfully managed as to 
make them concur in doing what will prove afterwards 
the ruin of their own liberty. Plans of apparent 
improvement in the constitution, forwarded by men 
who, though with good intentions, shall proceed with. 
out a' due knowledge of the true principles and 
foundations of government, may produce effects quite 
contrary to those which were intended, and in reality 
pave the way to its 'ruin*. The crown, on the other 
hand, may, by the acquisition of foreign dominions, 

• Instead of looking for the principles of politics in their true sources, 
that is to say, in the nature of the affections of mankind, and of those 
sacred ties by which they are united in a state of society, men have treated 
that science in the same manner as they did natural philosophy in the time 
of Aristotle, continually recurring to occult causes and principles, from 
which no useful consequence could be drawn. Thus, in order to ground 
particular assertions, they have much used the word constitution in a 
personal sense, the constitution loves, the constitution forbids, and the like. At 
other times they have had recourse to luxury, in order to explain certain 
events; and, at others, to a still more occult cause, which thev have called 
corruption; and abundance of comparisons drawn from the·human body 
have been also used for the same purposes~ continued instances of such 
defective arguments and considerations occur in the works of M. de .Mon· 
tesquieu, though a man of so much genius, and from whose writings so much 
information is nevertheless to be derived. Nor is it only the obscurity of 
the writings of politicians, and the impossibility of applying their speculative 
doctrines to practical uses, which prove that some peculiar and uncommon 
difficulties lie in the way of the investigation of political truths; but the 
remarkable perplexity which men in general, even the ablest, labour under, 
when they attempt to descant and argue upon abstract questions in politics, 
also justifies this observation, and proves that the true first principles of this 
science, whatever they are, lie deep both in the human feelings and 
understanding. 
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acquire a fatal independency on the people: and if, 
without entering into any farther particulars on this 
subject, I were required to point out the principal 
events which would, if they were ever to happen, prove 
immediately the ruin of the English government, I 
would say,-the English government will be no more, 
either when the crown shall become independent on 
the nation for its supplies, or when the representatives 
of the people shall begin to share iu the executive 
authority*. 

CHAPTER. XIX. 

A few additional Thoughts on the Attempts that at particular 
Times may be made to abridge the Pou:er of the Crown, and 
some of the Dangers bg u:hich such Attempts ma:; be attended. 

THE power of the crown is supported by deeper and 
more numerous roots than the generality of people are 
aware of, as has been observed in a former chapter; 
and there is no cause to fear that the wresting any 
capital branch of its prerogative may be effected, in 
common peaceable times, by the mere theoretical 
speculations of politicians. However, it is not equally 
impracticable that some event of the kind we mention 
may be brought about through a conjunction of several 
circumstances. Advantage may, in the first place, be 
taken of the minority, and even of the inexperience or 
the errors of the person invested with the kingly 
authority. Of this a remarkable instance happened in 

• And if at any time dangerous changes were to take place in the English 
constitution, the pernicious tendency of whiC'h the people were not able at 
first to discover, restrictions on the liberty of the press, and on the power of 
juries, will give them the first information. 
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the reign of George I., while that bill, by which the 
order of peers was in future to be limited to a certain 
number, ,vas under consideration in the House of 
Commons, to whom it had been sent by the Lorus. So 
unacquainted was the king at that time ,vith his own 
interest, and with the constitution of the English 
government, that, having been persuaded by the party 
who wished success to the bill, that the commons only 
objected to it from an opinion of its being disagreeable 
to him, he was prevailed upon to send a message to 
them, to let them know that such an opinion was ill
grounded, and that, should the bill pass in their house, 
it would meet with his assent. Considering the pro
digious importance of the consequences of such a bill, 
the fact is certainly very remarkable. 

,Vith those personal disadvantages under which the 
sovereign rriay lie for defending his authority, other 

f d'ffi Jt } I d'causes O 1 CU y may concur,-SUC l as popu ar lS
contents of Ion()' continuance in reO'ard to certaino o 
particular abuses of influence or authority. The gene
rality of the public, bent, at that time, both upon 
remedying the abuses complained of, and preventing 
the like from taking place in future, will perhaps wish 
to see that branch of the prerogative which gave rise 
to them taken from the crown: a general disposition 
to applaud such a measure, if effected, ,vill be mani
fested from all quart~rs; and at the same time men 
may not he aware, that the only material consequence 
that may arise from depriving the crown of that branch 
of power which has caused the public complaints, will 
perhaps be the having transferred that branch of power 
from its former -seat to another, and having intrusted 
it to new hands, which will be still more likely to 
abuse it than those in which it was formerly lodged. 

In general, it may be laid down as a maxim, that 
power under any form of government must exist, and 
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be intrusted somewhere. If the constitution does not DE LoLME. 

admit of a king, the governing authority is lodged 
in the hands of magistrates. If the government, at 
the same time that it is a limited one, bears a monar
chical form, those portions of power that are retrenched 
from the king's prerogative will most probably con
tinue to subsist, and be vested in a senate or assembly 
of great men, under some other name of the like kind. 

Thus, in the kingdom of Sweden, which, having 
been a limited monarchy, may supply examples very 
applicable to the government of this country, ·we find 
that the power of convoking the general states (or 
parliament) of that kingdom had been taken from the 
crown; but at the same time we also find that the 
Swedish senators had invested themselves with that 
essential branch of power which the crown had lost: 
I mean here the government of Sweden as it stood 
before the last revolution. 

The power of the Swedish king to confer offices and 
employments had been also very much abridged. But 
what was wanting to the power of the king, the senate 
enjoyed: it had the nomination of three persons for every 
vacant office, out of whom the king was to choose one. 

The king had but a limited power in regard to par
doning offenders; but the senate likewise possessed 
what was wanting to that branch of his prerogative, 
and it appointed two persons, without the consent of 
whom the king could not remit the punishment of 
any offence. 

The king of England has an exclusive power in Thekingor 
i' , ffi , t t, • 11 England has anreO'ard to 1oreign a airs, war, peace, rea IeS ;-1n a exclusive power 

O , , ffi • h h } d' 1 f in relation tothat relates to military a aus, e as t le 1sposa O foreign affairs, 

the existing army, of the fleet, &c. 1 The king of :,:::ti~:~:~. 
Sweden had no such extensive powers ; but they 

1 Vide ante, 566-574, 
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nevertheless existed : everything relating to the above. 
mentioned objects was transacted in the assembly of 
the senate; the majority decided; the king was 
obliged to submit to it ; and his only privilege con
sisted in his vote being accounted two*· 

If we pursue farther our inquiry on the subject, we 
shall · find that the king of Sweden could not raise 
whom he pleased to the office of senator, as the king 
of England can in regard to the office of member of 
the privy council 2 ; but the Swedish states, in the 
assembly of ·whom the nobility enjoyed most capital 
advantages, possessed a share of the power we mention, 
in con}unctiou with the king; and in cases of vacancies 
in the senate, they elected three persons, out of whom 
the king was to return one. 

The king of England may, at all times, deprive the · 
ministers of their employments·. The king of Sweden 
could remove no man from his office; but the states 
enjoyed the power that had been denied to the king; 
and they might deprive of their places both the 
senators, and those persons in general who had share 
in the administration. 

• The Swedish senate was fully composed of sixteen members. In regard 
to affairs of smaller moment they formed themselves into two divisions, in 
either of these, when they did sit, the presence of seven members was 
required for the effectual transacting of business : in affairs of importance, 
the assembly was formed of the whole senate; and the presence of ten 
members was required to give fo1'ce to the resolutions. "\Vhen the king 
could not or would not take his seat, the senate proceeded nevertheless, 
and the majority continued to be equally decisive. 

As the royal seal was necessary for putting in execution the resolutions 
of the senate, King Adolphus Frederic tried, by refusing to lend the same, 
to procure that power which he had not by his suffrage, and to stop the 
proceedings of the senate. Great debates in consequence of that pretension 
arose, and continued for a while; but at last, in the year 1756, the king 
was over-ruled by the senate, who ordered a seal to be made, that was 
named the king's seal, which they affixed to their official resolutions, when 
the king refused to lend his own. 

1 Vide ante, 475, 476, 3 Ibid. 946-948. 
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The king of England has the power of dissolving, DE LoLm:. 

or keeping assembled, his parliament•. The king of 
Sweden had not that power; but the states might of 
themselves prolong their duration as they thoughtproper. 

Those who think that the prerogative of a king 
cannot be too much abridged, and that power loses all 
its influence on the dispositions and views of those 
who possess it~ according to the kind of name used to 
express the offices by which it is conferred, may be 
satisfied, no doubt, to behold those branches of power 
that were taken from a king distributed to several 
bodies, and shared by the representatives of the people; 
but those who think that power, when parcelled and 
diffused, is never SO well repressed and regulated RS Powerisnever 

, . fi d l . d' . 'bl I , h so well repressed 
When 1t IS COil ne to a SO e Ill l VlSl e Seat, W UC and regulated, as 

, . cl h when it is con-keeps the nat10n umte and awake,-t ose who know, finedtoasole 

that, names by no means altering the intrinsic nature indivisible seat. 


of things, the representatives of the people, as soon as 

they are invested with independent authority, become, 

ipso facto, its masters,-those persons, I say, will not 

think it a very happy regulation in the former consti
tution of 8weden to have deprived the king of pre
rogatives formerly attached to his office, in order to 

vest the same either in a senate, or in the deputies of 

the people, and thus to have intrusted with a share in 

the exercise of the public power those very men whose 

constitutional office should have been to watch and 

restrain it. 


From the indivisibility of the governing authority From the lndi
. E . . visibility of the 
m ngland, a commumty of mterest takes place among governing autho

, rity in England, 
a11 orders of men; and hence arises, as a necessary a community of 

. . d b ll k f b lntere>.t takesConsequence, the liberty 8llJOye y a ran 'S O SU • placeamongnll 

· t Th' b t' 1 b • • t d t ordersofmen,Jee s. 1s o serva 10n ias een ms1s e upon a 
length in the course of the present work. The shortest 

• Vide ante, 531-065, 950-951, 
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DE LoLME, 	 reflection on the frame of the human heart. suffices to 
convince us of its truth, and at the same time mani
fests the danger that would result from making any 
changes in the form of the existing government, by 
which this general community of interest might be 
lessened,-unless we are at the same time also deter
mined to believe, that partial nature forms men in this 
island with sentiments very different from the selfish 
and ambitious dispositions which have ever been found 
in other countries*. 

• Such regulations as may essentially affect, through their consequences, 
the tquipoise of a government, may be brought about, even though the 
promoters themselves of those regulations are not aware of their tendency. 
,vhen the bill passed in the seventeenth century, by which it was enaeted 
that the crown should give up its prerogative of dissolving the parliament 
then sitting, the generality of people had no thought of the calamitous 
consequences that were to follow : very far from it. The king himself 
certainly felt no very great apprehension on that account, else he would not 
have given his assent; and the commons themselves, it appears, had very 
faint notions of the capital changes which the bill would speedily effect in 
their political situation. 

,vhen the crown of Sweden was, in the first instance, stripped of all the 
different prerogatives we have mentioned, it does not appear that those 
measures were effected by sudden open provisions for that purpose: it is 
very probable that the way had been paved for them by indirect regulations 
formerly made, the whole tendency of which scarcely any one perhaps 
could foresee at the time they were framed. 

"\vnen the bill was in agitation, for limiting the House of Peers to a 
certain number, its great constitutional consequences were scarcely attended 
to by anybody. The king himself certainly saw no harm in it, since he 
sent an open message to promote the passing of it : a measure which was 
not, perhaps, strictly regular. The bill was, it appears, generally approved 
out of doors. Its fate was for a long time doubtful in the House of Com· 
mons ; nor did they acquire any favour with the bulk of the people by 
finally rejecting it: and Judge Blackstone, as I find in his Commentaries, 
does not seem to have thought much of the bill, and its being rejected, as 
he only observes that the commons " wished to keep the door of the House 
of Lords as open as possible." Yet, no bill of greater constitutional im· 
portance was ever agitated in parliament; since the consequences of its 
being passed would have been the freeing the House of Lords, both in 
their judicial and legislative capacities, from all constitutional check what• 
ever, either from the crown or nation. Nay, it is not to be doubted, that 
they would have acquired, in time, the right of electing their own members: 
though it would be useless to point out here by what series of intermediate 
events the measure might have been brought about. ,vhether there 
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But experience does not by any means allow us to 
entertain so pleasing an opinion. The perusal of the 
history of this country will show us, that the care of 
its legislators, for the welfare of the subject, always 
kept pace with the exigencies of their own situation. 
,vhen, through the minority, or easy temper of the 
reigning prince, or other circumstances, the dread of a 
superior power began to be overlooked, the public 
cause was immediately deserted in a greater or less 
degree, and pursuit after private influence and lucra
tive offices took the place of patriotism. ,vhen, in 
the reign of Charles I., the authority of the crown was 
for a while annihilated, those very men, who till then 
had talked of nothing but Magna Charta and liberty, 
instantly endeavoured openly to trample both under 
foot. 

Since the time we mention, the former constitution 
of the government having been restored, the great 
outlines of public liberty have indeed been warmly and 
seriously defended; but if any partial unjust laws or 
regulations have been made, especially since the 
Revolution of the year 1689,-if any abuses injurious 
to particular classes of individuals have been suffered 
to continue, it will certainly be found, upon inquiry, 
that those laws and those abuses were of such a com
plexion, that from them, the members of the legis
lature well knew, neither they nor their friends would 
ever be likely to suffer. 

If, through the unforeseen operation of some new 
regulation made to restrain the royal prerogative, or 

existed any actual project of this kind among the first framers of the bill, 
does nqt appear; but a certain number of the members of the house we 
mention would have thought of it soon enough, if the bill in question had 
been enacted into a law ; and they would certainly have met with success, 
had they been contented to wait, and had they taken time. Other equally 
important changes in the substance, and perhaps the outward form, of the 
government would have followed. 

DE LoLME, 

The care of Eng
lish legislators 
always kept 
pace with the 
exigencies of 
their situation. 

Consequential 
evils, if bodies 
or classes of indi
viduals were to 
acquire a per
sonal indepen
dent share in the 
executive. 



1012 SUPERIORITY OF [Boox II. 

DE LoL~tE, through some sudden public revolution, any particular 
bodies or classes of individuals were ever to acquire 
a personal independent share in the exercise of the 
governing authority, ,ve should behold the public 
virtue and patriotism of the legislators and great men 
immediately cease with its cause, and aristocracy, as it 
were, watchful of the opportunity, burst out at once, 
and spread itself over the kingdom. 

The men who The men who are now the ministers, but then the 
are now the 
ministers, would 	 partners of the crown, would instantly set themselves 
~th=~~~ f 
abovethelaw, 	 above the reach of the law, and soon a ter ensure 

the - same privilege to their several supporters or 
dependants. 

Personal and independent power becoming the only 
kind of security of which men would now show them-· 
selves ambitious, the Habeas Corpus Act, and in general 
all those laws which subjects of every rank regard with 
veneration, and to which they look up for protection 
and safety, would be spoken of with contempt, and 
mentioned as remedies fit only for peasants and cits: 
it even would not be long before they would be set 
aside, as obstructing the wise and salutary steps of the 
senate. 

The pretensions The pretensions of an equality of right in all sub
~:g:~ i;:~1~~i,':f 	 jects, of whatever rank and order, to their property 
jects, to property 	 and to personal safety would soon be looked upon as 
and perf:iOnal 	 ' 

safety, would be 	 au old-fashioned doctrine, which the J'Ud!Ye himself 
despised. 	 b 

would ridicule from the bench. And the liberty of 
the press, now so universally and warmly vindicated, 
would, without loss of time, be cried down and SU}l· 

pressed, as only serving to keep up the insolence and 
pride of a refractory people. 

And let us not believe, that the mistaken people, 
whose representatives we now behold making such a 
firm stand against the indivisible power of the crown, 
would, amidst the general devastation of everything 
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they hold dear, easily find men equally disposed to DF. Lor.ME. 


repress the encroachrug, while attainable, power of a 

senate and body of nobles. 


The time would be no more when the people, upon 
whatever men they should fix their choice, would be 
sure to find them ready sincerely to join in the support 
of every important branch of public liberty. 

Present or expected personal power, and indepen- Wherever the 
. people applied 

deuce on the 1aws, bemg now the consequence of the forservants,they 
i! wouldonlymeet

trust 1 1 app y 10r with betrayers.Of the peop e,-Wherever t iey ShOUId 1 
servants, they would only meet with betrayers. Cor
rupting, as it were, everything they should touch, they 
could . confer no favour upon an individual but to 
destroy his public virtue ; and ( to repeat the words 
used in a former chapter) '' their raising a man would 
only be immediataly inspiring him with views directly 
opposite to their own, and sending him to increase the 
number of their enemies." 

All these considerations strongly point out the very Cautionrequisite 

. h b d . } d'ffi in laying new great caut10n W ich is necessary to e use 1n t le 1 - restraints on the 
· f 1 • • h • governing autho ..cuIt busmess o aymg new restramts on t e governmg rity. 

authority. Let, therefore, the less informed part of 
the people, whose zeal requires to be kept up by visible 
objects, look (if they choose) upon the crown as the 
only seat of the evils they are exposed to ; mistaken 
notions on their part are less dangerous than political 
indifference; and they are more easily directed than 
roused ;-but, at the same time, let the more enlight
ened part of the nation constantly remember, that the The constitution 

only exists by aconstitution only subsists by virtue of a proper equili discriminating 
line being drawnbrium,-by a discriminating line being drawn between between power 
and liberty.power and liberty. 

Made wise by the examples of several other nations, 
by those which the history of this very country affords, 
let the people, in the heat of their struggles in the 
defence of liberty, always take heed, only to reach, 
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never to overshoot the mark,-only to repress, never 
to transfer and diffuse power. 

Amidst the alarms that may at particular times arise 
from the really awful authority of the crown, let it, on 
one hand, be remembered, that even the power of the 
Tudors was opposed and subdued,-and, on the other, 
let it be looked upon as a fundamental maxim, that, 
whenever the prospect of personal power and inde
pendence on the governing authority shall offer to the 
view of the members of the legislature, or, in general, 
of those men to whom the people must trust, even 
hope itself is destroyed. The Hollander, in the midst 
of a storm, though trusting to the experienced strength 
of the mounds that protect him, shudders, no doubt, at 
the sight of the foaming element that surrounds him; 
but they all gave themselves over for lost, when they 
thought the worm had penetrated into their dykes*. 

CHAPTER XX. 

A few adclitional Obser,vations on the Right of Taxation, which 
is lorJ.qed in the Hands of the Representatives of tl1e People. 
What kind of Danger this Right may be exposed to. 

THE generality of men, or at least of politicians, seem 
to consider the right of taxing themselves, enjoyed by 
the English nation, as being no more than the means 
of securing their property against the attempts of the 
crown; while they overlook the nobler and more 
extensive efficiency of that privilege. 

The right to gra~t subsidies to the crown, possessed 

• Such new forms as may prove destructive of the real substance of a 
. government 	may be unwarily adopted, in the same manner as the super• 
stitious notions and practices described in my work, entitled ]}femorials of 
Human Superstition, may be introduced into a religion, so as entirely to 
subvert the true spirit of it. 
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by the people of England, is the safeguard of all their DE L0L11IE • 

. other liberties, religious and civil 1 
; it is a regular mean 

conferred on them by the constitution, of influencing 
the motion of the executive power; and it forms the 
tie by which the latter is bound to them. In short, 
this privilege is a sure pledge in their hands, that their 
sovereign, who can dismiss their representatives at his 
pleasure, will never entertain thoughts of ruling with
out the assistance of these. 

If, through unforeseen events, the crown could attain Evils from the 

to be independent on the people in regard to its sup- ~:~:d!:~0t/· 
plies, such is the extent of its prerogative, that, from ~:~;~~;;tin 
that moment, all the means the people possess to resources. 

vindicate their liberty would be annihilated. They 
would have no resource left,-except, indeed, that 
uncertain and calamitous one, of an appeal to the 
sword; which is no more, after all, than what the most 
enslaved nations enjoy. 

Let us suppose, for instance, that abuses of power 

should .be committed, which, either by their immediate 

operation, or by the precedent they might establish, 

should undermine the liberty of the subject. The 

people, it will be said, would then have their remedy 

in the legislative power possessed by their represen

tatives. The latter would, at the first opportunity, 

interfere, and frame such bills as would prevent the 

like abuses for the future. But here we must observe, 

that the assent of the sovereign is necessary to make 

those bills become laws: and if, as we have just now 

supposed, he had no need of the support of the com

mons, how could they obtain his assent to laws thus 

purposely framed to abridge his authority? 


Again, let us suppose that, instead of contenting The u~rty 0~ ht
the subJect m,g 

itself with making slow ad vane es to despotism, the ?e 1nv~ded with 
m1pumty. 

1 Vide ante, 97-100, 119-121, 126, 127, 135-137, 325-330, 385-388, 
472, 531-565, 575-609, 835-861. 



Di:: LoLME. 

If the crown 
could govern 
without the 
assistance of the 
commons, it 
would dismiss 
them for ever. 

1016 RIGHT OF TAXATION. [Boo1 II. 

executive power, or its minister, should at once openly 
invade the liberty of the subject. Obnoxious men, 
printers, for instance, or political writers, might be 
persecuted by military violence, or, to do things with 
more security, with tho forms of law. Then, it will be 
said, the representatives of the people would impeach 
the persons concerned in those measures. Though 
unable to reach a king who personally can do no 
wrong", they at least would attack those men who were 
the immediate instruments of his tyrannical proceed
ings, and endeavour, by bringing them to condign 
punishment, to deter future judges or ministers from 
imitating their conduct. All this I grant; and I will 
even add, that, circumstanced as the representatives of 
the people now are, and having to do with a sovereign 
who can enjoy no dignity without their assistance, it is 
most likely that their endeavours in the pursuit of such 
laudable objects would prove successful. But if, on 
the c,mtrary, the king, as we have supposed, stood in 
no need of their assistance, and moreover knew that 
he should never want it, it is impossible to think that 
he would then suffer himself to remain a tame spec
tator of their proceedings. The impeachments thus 
brought by them would immediately prove the signal 
of their dismission ; and the king would make haste, 
by dissolving them, both to revenge what would then 
be called the insolence of the commons, and to secure 
his ministers. 

But even those are vain suppositions: the evil 
would reach much farther; and we may be assured 
that, if ever the crown should be in a condition to 
govern without the assistance of the representatives of 
the people, it would dismiss them for ever, and thus 
rid itself of an assembly which, continuing to be a 
clog on his power, would no longer be of any service 

• Yitle ante, 5'i3-574. 
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to it. This Charles I. attempted to do when he found 
his parliaments refractory, and the kings of France 
really have done, with respect to the general estates of 
their kingdom. 

Indeed if we consider the extent of the prerogative 
of the king of England, and especially the circumstance 
of his completely uniting in himself all the executive 
and active powers of the state", we shall find that it is 
no exaggeration to say that he has power sufficient to 
be as arbitrary as the kings of France, were it not for 
the right of taxation, which, in England, is possessed 
by the people; and the only constitutional difference 
between the French and English nations is, that the 
former can neither confer benefits on their sovereign, 
nor obstruct his measures; while the latter, how exten
sive soever the prerogative of their king may be, can 
deny him the means of exerting it. 

But here a most important observation is to be 
made; and I entreat the reader's attention to the 
subject. This right of granting subsidies to the crown 
can only be effectual when it is exercised by one 
assembly alone. ,vhen several distinct assemblies 
have it equally in their power to supply the wants of 
the prince, the case becomes totally altered. The 
competition which so easily takes place between those 
different bodies, and even the bare consciousness which 
each entertains of its inability to obstruct the measures 
of the sovereign, render it impossible for them to 
make any effectual constitutional use of their privilege. 
"Those different parliaments or estates (to repeat the 
observation introduced in the former part of this work) 
having no means of recommending themselves to their 
sovereign, but their superior readiness in complying 
with his demands, vie with each other in granting what 
it would not only be fruitless but even dangerous to 

DE LoLME. 
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8 Vide ante, 5GG-574, 862-8(i7, 
VOL. II. 34 
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refuse. And the king, in the mean time, soon comes 
to demand as atribute, a gift which he is confident to 
obtain." In short, it may be laid down as a maxim, 
that when a sovereign is made to depend, in regard to 
his supplies, upon more assemblies than one, he, in fact, 
depends on none. And indeed the king of France is 
not independent of his people for his necessary sup
plies, any otherwise than by drawing the same from 
several different assemblies of their representatives; 
the latter have in appearance a right to refuse all his 
deinands : and as the English call the grants they 
make to their kings, aids or subsidies, the estates of 
the French provinces call theirs dons gratuits, or free 
gifts. 

"\Vhat is it, therefore, that constitutes the difference 
between the political situation of the French and 
English nations, since their rights thus seem outwardly 
to be the same? The difference lies in this, that 
there has never been in England more than one 
assembly that could supply the wants of the sovereign. 
This has always kept him in a state, not of a seeming, 
but of a real dependance on the representatives of the 
people for his necessary supplies ; and how low soever 
the liberty of the subject may, at particular times, have 
sunk, they have always found themselves possessed of 
the most effectual ineans of restoring it~ whenewr 
they thought proper so to do. Under Henry VIII., 
for instance, we find the despotism of the crown 
to have been carried to an astonishing height: it was 
even enacted that the proclamations of the king should 
have the force of law': a thing which, even in France, 
never was so expressly declared: yet no sooner did the 
nation recover fr~m its long state of supineness, than 
the exorbitant power of the crown was reduced within 
its constitutional bounds 5

• 

4 Vide ante, 163-1G8. 6 Ibid. 451, 452, 470-487, 
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To no other ca~se than the disadvantage of their DE Lourn. 

situation, are we to ascribe the low condition in which 
the deputies of the people in the assembly called 
the general estates of France, were always forced to 
remain. 

Surrounded as they were by the particular estates 
of those provinces into which the kingdom had been 
formerly divided, they never were able to stipulate 
conditions with their sovereign: and instead of making 
their right of granting subsidies to the crown serve to 
gain them in the end a share in the legislation, they 
ever remained confined to the unassuming privilege of 
"bumble supplication and remonstrance*." 

Those estates, however, as all the great lords in 
France were admitted into them, began at length to 
appear dangerous ; and ·as the king could in the mean 

• An idea of the manner in which the business of granting supplies to the 
crown was conducted by the states of the province of Ilretagne in the reign 
of Louis XIV, may be formed from several lively strokes to be met with 
in the Letters of Madame de Sevigne, whose estate lay in that province, and 
who had often assisted at the holding of those states. The granting of 
supplies was not, it seems, looked upon as any serious kind of business. 
The whole time the states were sitting, was a continued scene of festivity 
and entertainment; the canvassing of the demands of the crown was 
chiefly carried on at the table of the nobleman who had been deputed 
from court to hold the states ; and the different points were usually decided 
by a kind of acclamation. In a certain assembly of those states, the duke 
of Chaulnes, the lord deputy, had a present of fifty thousand crowns made 
to him, as well as a considerable one for his duchess, besides obtaining the 
demand of the court: and the lady we quote here, commenting somewhat 
jocularly .on these grants, says, Ce n'est pas que nous soyons riches: mais 
nous sommes honnetes, nous avons du courage, et entre midi et une heure nous ne 
savons rien refuser a nos amis. "It is not that we are rich; but we are 
civil, we are full of courage, and between twelve and one o'clock we · are 
unaLle to deny anything to our friends." 

The different provinces of France, it may be observed, are liable to pay 
several taxes besides those imposed on them by their own states. Dean 
Tucker, in one of his tracts, in which he has thought proper to quote this 
work, has added to the above instance of the French provinces, that of the 
states of the Austrian Netherlands, which is very conclusive. And ex
ample~ to the same purpose might be supplied l1y all those kingdoms of 
Europe in which provincial states are holden. 

34-2 
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time do without their assistance, they were set aside. 
But several of the particular states of the provinces 
are preserved to this day*; some, which for tempo
rary reasons had been abolished, have been restored: 
nay, so manageable · have popular assemblies been 
found by the crown, when it has to do with many, that 
the kind of government we mention is that which it has 
been found most convenient to assign to Corsica: and 
Corsica has been ma.de un pays d'etats. 

That the crown in England should, o.n a sudden, 
render itself independent on the commons for its 
supplies,-that is, should on a sudden successfully 
assume to itself a right to lay taxes on the subject, by 
its own authority,-is not certainly an event likely to 
take place, 'nor indeed is it one that should, at the 
present time, raise any kind of political apprehension. 
But it is not equally impracticable that the right of 
the representatives of the people might become invali
dated, by being divided in the manner that has been 
just described. 

Such a division of the right of the people might be 
effected in various ways. National calamities, for 
instance, unfortunate foreign wars attended with loss 
of public credit, might suggest methods for raising the 
necessary supplies, different from those which have 
hitherto been · used: Dividing the kingg.om into a 
certain number of parts, which should severally vote 
subsidies to the crown, or even distinct assessments to 
be made by the different counties into which England 
is now divided, might, in the circumstances we suppose, 
be looked upon as advisable expedients; and these 
being once introduced, might be continued. 

Another division of the right of the people much 
more likely to take place than those just mentioned, 

* The year 1784. 

http:kingg.om
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might be such as might arise from acquisitions of DE LoLME. 

foreign dominions, the inhabitants of which should in Rightsofthc 

l , d b , . h d' l . h people might betime C aim an O tam a ng t to treat 1rect J Wlt invadedfromac
, . , h h . quisitionsoffo

h d grant supp 1es to 1t, wit out t e mter- reign dominions. t e crown, an 1
ference of the British legislature. 

Should any colonies acquire the right we mention, 
-should, for instance, the American colonies have 
acquired, as they claimed it,-it is not to be doubted 
that the consequences which have resulted from a 
division like that WB mention in most of the kingdoms 
of Europe, would also have taken place in the British 
dominions, and that the spirit of competition, above 
described, would in time have manifested itself between 
the different colonies. This desire of ingratiating 
themselves with the crown, by means of the privilege 
of granting supplies to it, was even openly confessed 
by an agent of· the American provinces*, when, on his 
being examined by the House of Commons, in the 
year 1766, he said, " The granting aids to the crown is 
t!te only means tlie Americans have of recommending 
themselves to tlwfr sovereign." And the events that 
have of late years taken place in America, render it 
evident that the colonies would not have scrupled 
going any lengths- to obtain favourable conditions at 
the expense of Britain and the British legislature. 

That a similar spirit of competition might be raised 
in Ireland, is also sufficiently plain from certain late 
events. And should the American colonies have 
obtained their demands,-and at the same time should 
Ireland and America have increased in wealth to a 
certain degree,-the time might have come at which 
the crown might have governed England with the 
supplies of Ireland and America,-Ireland with the 
supplies of England and of the American colonies,

• Dr. Franklin. 
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and the American colonies "ith the money of each 
other, and of England and Ireland. 

To this it may be objected, that the supplies granted 
by the colonies, even though joined with those of 
Ireland, never could have risen to such a height as to 
have counterbalanced the importance of the English 
commons. I answer, in the first place, that there 
would have been no necessity that the aids granted by 
Ireland and America should have risen to an equality 
witl1 those granted by the British parliament: it would 
have been sufficient to produce the effects we mention, 
that they had only borne a certain proportion to the 
latter, so far as to have conferred on the crown a· 
certain degree of independence, and at the same time 
have raised in the English commons a correspondent 
sense of self-diffidence in the exercise of their un
doubted privilege of granting, or rather 1·efusing, sub
sidies to the· crown. Here it must be remembered, 
that the right of granting or refusing supplies to the 
crown is the only ultimate forcible privilege possessed 
by the British iiarliament•: by the constitution it has 
no other, as has been observed in the beginning of thi~ 
chapter. This circumstance ought to be combined 
with the exclusive possession of the executive powers 
lodged in the crown,--with its prerogative of dissent
ing from the bills framed by parliament, and even of 
dissolving it*. 

• Being with Doctor Franklin at his house in Craven-street, some 
months before he went back to America, I mentioned to him a few of the 
remarks contained in this chapter, and, in general, that the claim 'of the 
American colonies directly clashed with one of the vital principles of the 
English constitution. The observation, I remember, struck him very 
much : it led him afterwards to speak to me of the examination he had 
undergone in the House of Commons ; and he concluded with lending me 
that volume of the collection of " Parliamentary Debates," in which an 
account of it is contained. Finding the constitutional tendency of the 

~ Vide ante, 135--137, 288,472, 473, 486, 535, 950, 951. 
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I shall mention, in the second place, a remarkable 
fact in regard to this subject (which may serve to show 
that politicians are not always consistent, or even 
sagacious in their arguments); which is, that the same 
persons who were the most strenuous advocates for 
granting to the American colonies their demands, 
were likewise the most sanguine in their predictions 
of the future wealth and greatness of America; and 
at the same time also used to make frequent com
plaints of the undue influence which the crown derives 
from the scanty supplies granted to it by the kingdom 
oflrelan<l *. 

Had the American colonies fully obtained their 
demands, both the essence of the present English 
government, and the condition of the English people, 
would certainly have been altered thereby: nor would 
such a change have been inconsiderable, but in pro
portion as the colonies should have remained in a state 
of national povertyt. 

claim of the Americans to be a subject not very generally understood, I 
· added a few paragraphs concerning it in the English edition I some time 
after gave of this work; and on publishing a third edition of the same, I 
thought it might not be amiss to ·write something more compact on the 
subject, and accordingly-added the present new chapter, into which I trans
ferred the few additional paragraphs I mention, leaving in the place where 
they stood (page 520), only the general observations on the right of granting 
subsidies, which were formerly in the French work. Several of the ideas, 
and even expressions, contained in this chapter, made their appearance in 
the" Public Advertiser," about the time I was preparing the first edition: 
I sent them myself to that newspaper, under the signature of" Advena." 

• For instance, the complaints made in regard to the pensions on the 
Irish establishment. 

t \Vhen I observe that no man who wished for the preservation of the 
fo11n and spirit of the English constitution ought to have desired that the 
claim of the American colonies might be granted to them, I mean not to 
say that the American colonies should have given up their claim. The 
·wisdom of ministers, in regard to American affairs, ought to have been 
constantly employed in making the colonies useful to this country, and at 
the same time in hiding their subjection from them (a caution, which is, 
after all, more or less used in every government upon earth); it ought to 
have been exerted in preventing the opposite interests of Britain and of 
America from being brought to an issue,-to any such clashing dilemma as 
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CHAPTER XXI. 

Conclusion.-.A few TVorcls on the Nature of the DiTJisions 
tltat talce place in England. 

DE LoLME. 	 I SHALL conclude this work with a few observations 
on the total freedom from violence with which the 
political disputes and contentions in England are con
ducted and terminated, in order both to give a farther 
proof of the soundness of the principles on which the 

would render disobedience on the one hand, and the resort to force on 
the other, almost unavoidable. The generality of the people fancy that 
ministers use a great depth of thought and much forecast in their opera
tions; whereas the truth is, that ministers, in all countries, never think but 
of providing for present, immediate contingencies; in doing which they 
constantly follow the open track before them. This method does very well 
for the common course of human affairs, and even is the safest; but when· 
ever cases and circumstances of a new and unknown nature occur, sad 
blunders and uproar are the consequences. The celebrated Count Oxen· 
stiern, chancellor of Sweden, one day when his son was expressing to him 
l1is diffidence of his own abilities, and the dread with which he thought of 
ever engaging in the management of public affairs, made the following 
Latin answer to him; Nescis, mi fili, quam parva cum sapientia regitur 
mundus. " You do not know, my son, with what little wisdom the world is 
governed." 

l\Iatters having come to an eruption, it was no longer to be expected they 
could be composed by the palliative offers sent at different jimes from this 
country to America. ,vhen the earl of Carlisle solicited to be at the head 
of the solemn commission that sailed for the purpose we mention, he did 
not certainly show modesty equal to that of the son of Chancellor Oxen· 
stiern. It has been said, in that stage of the contest, the Americans could 
not think that the proposals thus sent to them were seriously meant: how• 
ever, this cannot have been the principal cause of the miscarriage of the 
commission. The fact is; that after the Americans l1ad been induced to 
open their eyes on their political situation, and rendered sensible of the 
local advantages of their country, it became in a manner impossible to strike 
with them any bargain at which either nation would afterwards have cause 
to rejoice, or even to make any bargain at all. It would be needless to say 
anything more, in this place, on the subject of the American contest. 

The motto of one of the English nobility should liave been that of mini· 
sters, in their regulations for rendering the colonies useful to the mother· 
country,-Faire sans dire. 
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English government is founded, and to confute in DE LoLME. 


general the opinion of foreign writers or politicians, 

who, misled by the apparent heat with which -these 

disputes are sometimes carried on, and the clamour to 

which they give occasion, look upon England as a per
petual scene of civil broils and dissensions. 


In fact, if We Consider, in the first place, the COn- The courtesy 
which is ob

stant tenour of the conduct of the parliament, we shall served by the 

see that whatever different views the seve~al branches ::r;:~~:=ncte•
• , h towards each that compose 1t may at times pursue, and w atever other. 

use they may accordingly make of their privileges, 
they never go, in regard to each other, beyond the 
terms of decency, or even of that general good under
standing which ought to prevail among them. 

Thus the king, though he preserves the style of his 
dignity, never addresses the two Houses but in terms 
of regard and affection ; and if at any time he chooses 
to refuse their bills, he only says that he will consider 
of them (le roy s'avisera); which is certainly a gentler 
expression than the word veto'. 

The two Houses, on their part, though very jealous, 
each within their own walls, of the freedom of speech, 
are, on the other hand, careful that this liberty shall 
never break out into unguarded expressions with regard 
to the person of the king. It is even a constant rule 
amongst them never to mention him, when they mean 
to blame the administration ; and those things which 
they may choose to censure, even in the speeches made 
by the king in person, and which are apparently his 
own acts, arc never considered but as the deeds of his 
ministers, or, in general, of those who have advised him. 

The two Houses are also equally attentive to pre Mode in which 
bills arc rejected.

vent every step that may be inconsistent with that 
respect which they owe to one another. The examples 
of their differences with each other are very rare, and 

1 Vide ante, 53(), 537. 
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DE LoLME, have been, for the most part, mere misunderstandings. 
Nay, in order to prevent all subject of altercation, the 
custom is, that, when one House refuses to assent to 
a bill presented by the other, no formal declaration is 
made of such refusal; and that House whose bill is 
rejected, learns its fate only from hearing no more 
of it, or by what the members may be told as priv'ate 
persons. 

In each House, the members take care, even in the 
heat of debate, never to go beyond certain bounds in 
their manner of speaking of each other: if they were 
to offend in that respect, they would certainly incur 
the censure of the House. And, as reason has taught 
mankind to refrain, in their wars, from all injuries to 
each other that have no tendency to promote the main 
object of their contentions, so a kind of law of nations 
(if I -may so express myself) has been introduced 
among the -persons who form the parliament, and take 
a part in the debates: they have discovered that they 
may very well be of opposite parties, and yet not hate 
and persecute one another. Coming fresh from debates 
carried on even with considerable warmth, they meet 
without reluctance in the ordinary intercourse of life; 
and, suspending all hostilities, they hold every place 
out of parliament to be neutral ground. _ 

Thegeneralityor In regard to the generality of the people, as they 
the people pre-	 • • ' h 
sem thcmsch·es never are called upon to come to a final dec1s10n wit 
more free from bl, 1 
party spirit than respect to any pu IC measures, or express y to concur 
their rcpresenta, • • l h th 1 t'll
tives. 	 111 supportmg t iem, t ey preserve emse ves s 1 more 

free from party spirit than their representatives them• 
selves sometimes are. Considering, as we have ob
served, the affairs of government as only matter of 
speculation, they never have occasion to engage in any 
vehement contests among themselves on that account; 
much less do they think of taking an active and violent 
part in the differences of particular factions, or the 



C11, XXL] POLITICAL CONTROVERSIES, 1027 

quarrels of private individuals. Auel those family 
feuds, those party animosities, those victories and con
sequent outrages of faction's alternately successful; in 
short, all those inconveniences which in so many other 
states have constantly been the attendants of liberty, 
and which authors tell us we must submit to, as the 
price of it, are things in a very great measure unknown 
in England. 

But are not the English perpetually making com
Jllaints against the administration? and do they not 
speak and write as if they ·were continually exposed to 
grievances of every kind? 

Undoubtedly, I shall answer, in a society of beings 
subject to error, dissatisfactions will necessarily arise 
from some quarter or other; and, in a free society, 
they will be openly manifested by complaints. Besides, 
as every man in England is permitted to give his 
opinion upon all subjects, and as, to watch over the 
administration, and complain of grievances, is the pro
per duty of the representatives of the people, com
plaints must necessarily be heard in such a government, 
and even more frequently, and upon more subjects, 
than in any other. 

But those complaints, it should be remembered, are 
not, in England, the cries of oppression forced at last 
to break its silence. They do not suppose hearts 
deeply wounded. Nay, I will go farther,-they do 
not even suppose very determinate sentiments; and 

· they are often nothing more than the first vent which 
men give to their new and yet unsettled conceptions. 

The agitation of the popular mind, therefore, is not 
in England what it would be in other states; it is not 
the symptom of a profound and general discontent, 
and, the forerunner of violent commotions. Foreseen, 
regulated, even hoped for by the constitution, this 
agitation animates all parts of the state, and is to be 
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considered only as the beneficial vicissitude of the 
seasons. The governing power, being dependant on 
the nation, is often thwarted; but, so long as it con
tinues to deserve the affection of the people, it can 
never be endangered. Like a vigorous tree which 
stretches its branches far and wide, the slightest breath 
can put in motion; but it acquires and exerts at every 
moment a new degree of force, and resists the winds, 
by the strength and elasticity of its fibres, and the 
depth of its roots. 

In a word, whatever revolutions may at times 
happen among the persons who conduct the public 
affairs in England, they never occasion the shortest 
interruption of the power of the laws, or the smallest 
diminution of the security of individuals. A man who 
should have incurred the enmity of the most powerful 
men in the state-what do I say ?-though he had, 
like another Vatinius, drawn upon himself the united 
detestation of all parties,-might, under the protection 
of the laws, and by keeping within the bounds required 
by them, continue to set both his enemies and the 
whole nation at defiance. 

The limits prescribed to this book do not admit of 
entering into any farther particulars on the subject we 
are treating here; but if we were to pursue this inquiry, 
and investigate the influence which the English govern
ment has on the manners and customs of the people, 
perhaps we should find that, instead of inspiring them 
with any disposition to disorder or anarchy, it produces 
in them a quite contrary effect. As they see the 
highest powers in the state constantly submit to the 
laws, and they receive, themselves, such a ·certain pro
tection from those Ia-ws whenever they appeal to them, 
it is impossible but they must insensibly contract a 
deep-rooted reverence for them, which can at no time 
cease to have some influence on their actions. And, 
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in fact, we see that even the lower classes of the people, DE Lou1E. 

in England, notwithstanding the apparent excesses into 
which they are sometimes hurried, possess a spirit of 
justice and order superior to what is to be observed in 
the same rank of men in other countries. The extra
ordinary indulgence which is shown to accused persons 
of every degree, is not attended with any of those 
pernicious consequences which we might at first be 
apt to fear from it. And it is, perhaps, to the nature 
of the English constitution itself (however remote the 
cause may seem) and to the spirit of justice which it 
continually and insensibly diffuses through all orders 
of the people, that we are to ascribe the singular 
advantage possessed by the English nation, of employ
ing an incomparably milder mode of administering 
justice in criminal matters than any other nation 9, and 
at the same time of affording, perhaps, fewer instances 
of violence or cruelty. 

Another consequence which we might observe here, 
as flowing also from the principles of the English 
government, is the moderate behaviour of those who 
are invested with any branch of public authority. If 
we look at the conduct of public officers, from the 
minister of state, or the judge, down to the lowest 
officer of justice, we find a spirit of forbearance and 
lenity prevailing in England, among the persons in 
power, which cannot but create surprise in those who 
have visited other countries. 

Two circumstances more l shall mention here, as Attention of the 

l• E l d l l t tt t· legislature inpecu rnr to· ng an ; name y, t 1e constan a en 1011 providing for the 

of the legislature in providing for the interests and ~;~:"r!~t~ie 
welfare of the people, and the indulgence sho,vn by people. 

them to their very prejudices; advantages these, which 
are, no doubt, the consequence of the general spirit 

1 Vide post, Note (1), 1033. 
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that animates the whole English government, but are 
also particularly owing to the circumstance peculiar to 
it, of having lodged the active part of legislation in the 
hands of the representatives of the nation, and com
mitted the care of alleviating the grievances of the 
people to persons who either feel them, or see them 
nearly, and whose surest path to advancement and 
fame is to be active in finding remedies for them. 

I mean not, however, to affirm, that the English 
government is free from abuses, or that all possible 
good laws are enacted, but that there is a constant 
tendency in it, both to ·correct the one, and improve 
the other. And that all the laws which are in being 
are strictly executed, whenever appealed to, is ·what I 
look upou as the characteristic and undisputed advai1
tage of the English constitution,-a constitution the 
more likely to produce all the effects we have men
tioned, and to procure in general the happiness of the 
people, since it has taken mankind as they are, and 
has not endeavoured to prevent every thing, but to 
regulate every thing: I shall add, the more difficult to 
discover, because its form is complicated, while its 
principles are natural and simple. Hence it is that 
the politicians of antiquity, sensible of the inconve
niences of the governments they had opportunities of 
knowing, wished for the establishment of such a govern~ 
ment, without much hope of ever seeing it realized*: 
even Tacitus, an excellent judge of political subjects, 
considered it as a project entirely chimerical,-. Nor 
was it because he had not thought of it, had not 
reflected on it, that he was of this opinion: he had 

• " Statuo esse optime constitutam rempuLlicam quro ex tribus generibus 
illis, regali, optimo, et populari, modice confusa."-Cic. Frag. 

t "Cunctas nationes et urbes, populus, priores, aut singuli, regunt. 
Delecta ex l1is et constituta reipublicre fornia, laudari facilius quam eveuire; 
vel si evenit, haud diutuma esse potest."-Tac. Aun. lib. iv. 
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sought for such a government, had had a glimpse of it, 
and yet continued to pronounce it impracticable. 

Let us not, therefore, .ascribe to the confined views 
of man, to his imperfect sagacity, the discovery of this 
important secret. The world might have grown old, 
generations might have succeeded generations, still 
seeking it in vain. It has been by a fortunate con
junction of circumstances,-! shall add, by the assis
tance of a favourable situation, that Liberty has at last 
been able to erect herself a temple. 

Invoked by every nation, but of too delicate a 
nature, as it should seem, to subsist in societies formed 
of such imperfect beings as mankind, she showed, and 
merely showed herself, to the ingenious nations of 
antiquity who inhabited the south of Europe. They 
were constantly mistaken in the form of the .worship 
they paid to her. As they continually aimed at extend
ing dominion and conquest over other nations, they 
were no less mistaken in the spirit of that worship; 
and though they continued for ages to pay their devo
tions to this divinity, she still continued, with regard 
to them, to be the unknown goddess. 

Excluded, since that time, from those places to which 
she had seemed to give a preference, driven to the 
extremity of the "\Vestern "\Vorld, banished even out 
of the Continent, she has taken refuge in the Atlantic 
Ocean. There it is, that, freed from the dangers of 
external disturbance, and assisted by a happy pre
arrangement of things, she has been able to display the 
form that suited her; and she has found six centuries 
to have been necessary for the completion of her work. 

Being sheltered, as it were, within a citadel, she 
there reigns over a nation which is the better entitled 
to her favours, as it endeavours to extend her empire, 
and carries with it, to every part of its dominions, the 
blessings of industry and equality. Fenced in on every 
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side (to use the expression of Chamberlayne) with a 
wide and deep ditch, the sea,-guarded with strong 
out-works, its ships of war,-and defended by the 
courage of her seamen,-she preserves that mysterious 
essence, that sacred fire so difficult to be kindled, 
and which, if it were once extinguished, would, per
haps, never be lighted again. '\Vhen the world 
shall have been again laid waste by conquerors, 
she will still continue to show mankind, not only the 
principle that ought to unite them, but, what is of no 
less importance, the form under which they ought to 
be united. And the philosopher, when he considers 
the constant fate of civil societies amongst men, and 
observes the numerous and powerful causes which 
seem, as it were, unavoidably to conduct them all to a 
state of political slavery, will take comfort in seeing 
that Liberty has at length disclosed her nature and 
genuine principles, and secured to herself an asylum 
against despotism on the one hand, and popular licen
tiousness on the other. 
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(I.) DE LoLME having frequently adverted to the lenient 
spirit of the" English Criminal Law," it has been deemed 
expedient to settle an analysis of criminal offences, and 
the statutes under which they are punishable; likewise 
to give, from the returns which have been made to the 
Home Office, and prepared by l\fr. Redgrave, an analysis 
of crimes that were committed in 1837; of the sentences 
passed; those who were acquitted or not prosecuted; 
number of offenders tried before the different courts; ages 
of the criminals ; result of the proceedings against offen
ders, aged twelve years and under, with reference to their 
respective ages ; result of the proceedings against the 
offenders, aged twelve years and under, with reference 
to their offences; and the degrees of instruction which 
the prisoners had received. 

OFFENCES PUNISHABLE WITH DEATH. 

High treason. 

,vilfully setting on fire, or aiding in the same, any 
of her majesty's vessels of war; or any timber in the 
arsenals for building ships; or victualling stores, or 
other munition of war. 

Persons tumultuously destroying any dissenting church 
or chapel; any buildings or machinery for trade, manu
facture, or otherwise. 

Convicted of murder, or of being an accessory before 
the fact to murder. 

An unnatural offence, committed either with mankind 
or with any animal. 

Rape. 
Unlawfully and carnally knowing and abusing any 

girl under the age of ten years. 

1 Vide etiam 2 & 3 \Villiam IV. c. 123, 11 George IV. & I 
William IV. c. 66 ; annual l\Iutiny Acts, and obsolete statutes 
respecting the Popish religion. . . 

• Vide etiam 7 & 8 George IV. c. 30, as to prmc1pals and acces
sories. 

• Vide etiam 9 George IV. c. 31, s. 2; 2 & 3 \Villiam IV. c. 75; 
4 & 5 \Villiam IV. c. 26. 

VOL, II. 35 

NOTES, 

Statutes by which the 
offence is defined and 

made punishable. 

25 Edw. III. St. 5, 
C, 2, 

I Anne, St. 2, c. 17. 
6 Anne, c. 7, s. I. 
7 Anne, c. 21, s. 8. 
36 Geo. III. c. 7. 
54 Geo. III. c. 146. 
57 Geo. III. c. 6 '. 

12 Geo. III. c. 24. 

7 & 8 Geo. IV. c. 30, 
s. 8 •. 

9 Geo. IV. c. 31, s. :P. 

9 Geo.IV. c.31, s.15. 

9 Geo. IV. c. 31,s. IG. 

9 Geo. IV. c, 31, s.17. 



NOTES, 

I Vic. c. 85, s. 2<. 

I Vic. c. 87, s. 2. 

I Vic. c. 86, s. 2. 

1 Vic. c. 89, s. 2. 

I Vic. c. 88, s. 2. 

I Vic. c. 89, s. 4. 

I Vic. c. 89, s. 5. 

5 Geo. IV. c. 84, 
s. 22. 

4 & 5 WilL IV. 
c. 67 1

• 
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Administering any poison ; or inflicting bodily injury, 
with intent to commit murder. 

Robbing any person, and, immediately after such 
robbery, wounding such person. 

Burglariously entering any dwelling house, and 
assaulting any person therein with intent to murder. 

,vilfully setting fire to any dwelling house, any person 
being therein. 

Assaulting, with intent to murder, any person on 
board of, or belonging to any vessel, with intent to 
commit, or during, or immediately before, or immediately 
after the committing, the crime of piracy in respect of 
such vessel. 

Setting fire to or destroying any vessel, either with 
intent to murder any person, or whereby the life of any 
person shall be endangered. 
_ Exhibiting any false light or signal with intent to 
bring any vessel into danger; or doing anything tending 
to the immediate loss of any vessel in distress. 

FELONIES NOT CAPITAL. 

Transportation for life, and, p1'eviously to transporta
tion, imprisonment, with or without hard labour, 
in any common gaol, hoitse of correction, p1·ison, 
or penitentiary, for any term not exceeding four 
years. 

Any offender who shall be sentenced or ordered to be 
transported or banished, or who shall agree to transport 
himself under Stat. 5 George IV. c. 84, and being at 
large within his majesty's dominions previous to the 
expiration of his punishment. 

Transpo1·tation beyond the seas for life, or for any 
term not less than .fifteen years, or imprisonment 
with or without hard labour in the common gaol 
or house of correction for any term not exceeding 
three years, and the qj[ender to be kept in solitary 
confinement for any portion or p01·tions of such 
imprisonment, or of such imprisonment with hard 
labour, not exceeding one month at any one time, 

' Vide etiam I Victoria, cc. 86, 87. 

1 Vide etiam 6 George IV. c. 85 ; 4 George IV. c. 81, 
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and not exceeding three months in any one year, 
as to the court in its discretion shall seem meet. 

Piracy. 

Any persons, to the number of twelve or more, un• 
lawfully assembled to the disturbance of the public peace, 
after being required by one or more magistrates, in the 
form prescribed by 1 George I. Stat. 2, c. 5, peaceably 
to disperse. 

·wilfully obstructing any person from making the 
proclamation directed by 1 George I. Stat. 2, c. 5, 
whereby such proclamation could not be made. 

Setting at liberty, or rescuing, or attempting to rescue, 
any person out of prison, who shall be committed for, 
or found guilty of, murder; or rescuing, or attempting 
to rescue, any person convicted of murder going to exe· 
cution, or during execution. 

Maliciously endeavouring to seduce persons from 
serving in his majesty's forces by sea or land, or inciting 
such persons to commit acts of mutiny. 

Administering, or causing to be administered, any 
oath or engagement binding any person to commit 
treason, murder, or any felony punishable with death. 

Any convict ordered to be confined in the general 
Penitentiary at Millbank breaking prison or escaping 
during the term of his confinement. 

Any person wilfully shipping, embarking, receiving, 
detaining, or confining, or assisting in shipping, &c., on 
board any ship, vessel, or boat, any person or persons for 
the purpose of his, her, or their being carried away, &c., 
as a slave or slaves, or being imported or brought as a 
slave or slaves into any island, &c., or of being sold, &c., 
as a slave or slaves. 

Any persons armed with offensive weapons to the 
number of three or more, and being assembled in order 
to be aiding and assisting in the illegal landing, running, 

1 Vide etiaiu 5 George IV. c. 113. 
35-2 

NOTES, 

28 Hen. VIII. c. 15. 
11 & 12 Wil1 III, 

C, 7, 
4 Geo. I. c. 11, s. 7, 
8 Geo. I. c. 24. 
18 Geo. II. c. 30. 
l Vic. c. 88, ss. 3 & 

5•, 

l Geo. I. St. 2, c. 5, 
s. l. 

I Vic. c. 91, ss. 1, 2. 

l Geo. I. St. 2, c. 5, 
s. 5. 

l Vic. c. 91, ss. 1, 2, 

25 Geo. IL c. 37, 
s. 9. 

I Vic, c, 91, ss. 1, 2, 

37 Geo. III. c. 70, s. l. 
37 Geo. III. c. 40, 

s. 1. (I.) 
l Vic. c. 91, ss. 1, 2, 

52 Geo. III. c. 104, 
s. 1. 

I Vic. c, 91, ss. 1, 2. 

59 Geo. III. c. 136, 
s. 17. 

1 Vic. c. 91, ss. I, 2. 

5 Geo. IV. c. II3, 
s. 9. 

I Vic. c, 91, ss. I, 2, 

3 & 4 Will. IV. c. 
53, s. 58. 

1 Vic. c. 91, ss, I, 2, 



NOTES. 

3 & 4 Will. IV. c. 
63, s. 69. 

1 Vic. c. 91, ss. 1, 2. 

1 Vic. c. 85, ss. 3, 8. 

1 Vic. c. 85, ss. 4, 8. 

1 Vic. c. 85, ss. 5, 8. 

I Vic. c. 85, ss. G, 8. 

1 Vic. c. 87, ss. 3, 10. 

I Vic. c. 871 SS, 4, 
10 •. 

1 Vic. c. 89, ss. 3, 12. 

1 Vic. c. 89, ss. G, 12. 

1 Vic. c. 89, ss. 7, 12. 

1 Vic. c. 89, ss. 9, 12. 

l Vic. c. 89, ss. 10, 
12. 
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or carrying away of any prohibited goods, or in rescuing 
the same from authorized officers. 

Maliciously shooting at any vessel or boat belonging 
to his majesty's navy, or in the service of the revenue, 
or shooting at or wounding any officer of the army, navy, 
or marines, employed for the prevention of smuggling, 
or any officer of customs or excise, or their assistants. 

Attempting to administer any poison, or shooting, or 
attempting to discharge loaded fire-arms at any person, 
or attempting to drown, suffocate, or strangle any person 
with intent to commit the crime of murder, although no 
bodily injury shall have been effected. 

Maliciously attempting to maim, disfigure, or disable 
any person, or with intent to resist or prevent the lawful 
apprehension or detainer of any person. 

:Maliciously sending, or causing to be received by any 
person, any explosive substance, or other dangerous or 
noxious thing, or casting any corrosive fluid on any 
person. 

Procuring the miscarriage of any woman, by admi
nistering to her, or causing to be taken by her, any 
poison or other noxious thing, or unlawfully using any 
instrument or other means, with the like intent. 

Being armed with any offensive weapon, and robbing 
or assaulting with intent to rob any person. 

Accusing, or threatening to accuse, any person of an 
unnatural offence, or of making any promise or threat to 
any person to induce such person to commit or permit 
such crime, with an intent to extort gain. 

Setting fire to any church or other property, with 
intent to injure or defraud any person. 

Setting fire to, or destroying, any vessel or freight, 
with intent to prejudice any owner or part owner, or 
under-writer. 

Forcibly preventing any person saving his life from any 
vessel in distress, wrecked, stranded, or cast on shore. 

Setting fire to any mine of coal or cannel coal. 
Setting fire to any stack of corn, grain, pulse, tares, 

straw, haulm, stubble, furze, heath, fern, hay, turf, peat, 
coals, charcoal, or wood, or any steer of wood. 

• Vide etiam 1 Victoria, c. 86 ;_ 7 & 8 George IV. c. 29. 
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Transportation beyond the seas for li;fe, or for any 
term not less than ten years, 01· imp1'isonment with 
or without hard labour in the common gaol or house 
of correction for any term not e:vceeding three years, 
and the <!/fender to be kept in solitary confinement 
for any portion or portions of such imprisonment, 
or of such imprisonment with hard labonr, not 
emceeding one month at any one time, and not 
exceeding three months in any one year, as to the 
court in its discretion shall deem meet. 

Being convicted of the crime of burglary. 

Transportation beyond the seas for life, or for any 
term not less than seven years, as the court shall 
adjudge, and previously to transportation to be 
liable to imprisonment, with or without hard labour, 
in the common gaol or house of correction, or to be 
confined in the Penitentiary fo1· any term not 
emceeding four years, 01· to be liable to be impri
soned, with or without hard labour, in the common 
gaol or hoitse of correction for any term not exceed
ing four years nor less than one year. 

Breaking and entering a dwelling house, and stealing 
therein any chattel, money, or valuable security, to any 
value ,vhatever, and every principal in the second degree 
and accessory before the fact. 

Transportation beyond the seas for life, or for any 
term not less titan seven years, as tlte court shall 
adjudge. 

Personating, or falsely assuming, the name or cha
racter, or procuring ariy other person to personate, &c., 
any officer, non-commissioned officer, soldier, or other 

• By I Victoria, c. ·86, s. 4, it is enacted, that so far as tl1e same 
is essential to the offence of burglary, the night shall be considered 
to commence at nine o'clock in the evening of each day, and to con
clude at six o'clock in the morning of the next succeeding day. Dy 
7 & 8 George IV. c. 2!l, s. 11, (unrepealed by I Victoria, c. 86,) it 
is declared, that it shall be deemed burglary to enter the dwelling
house of another with intent to commit felony, or, being in such 
dwelling house, shall commit any felony, and, in either case, break 
out of the said dwelling-house in the night-time. 

NOTES. 

I Vic, c, 86, ss. 3, 74. 

7 & 8 Geo. IV, c, 
29, s. 12. 

3 & 4 Will. IV. C, 

44. 

2 wm. ,:iv. c. 53, 
s. 40. 



NOTES, 

52 Geo. III. c, 104, 
s. I 5. 

52 Geo, III. c. 156, 
s. 1. 

62 Geo. III. c. 156, 
s. 3. 

4 Geo. IV. c. 53. 
7 & 8 Geo. IV. c. 27, 
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person entitled, or supposed to be entitled, to any prize 
money, grant, bounty money, share, or other allowance 
of money, due or payable, or supposed to be due or pay
able, for, or on account of, any service performed, or sup
posed to have been performed, by any officer, &c., who 
shall have really served, or be supposed to have served, 
in his majesty's army, or in any other military service. 

T1·amportation for life, or for such term of yea1·s as 
the court shall adjudge. 

Taking any oath, or making any engagement, pur
porting or intending to bind the person taking the same 
to commit any treason or murder, or any felony punish
able by law with death, not being compelled thereto. 

Transportation for life, or for such term offourteen or 
- -seven years as the court shall adjz~dge. 

Aiding or assisting any alien enemy of his majesty, 
being a prisoner of war in his majesty's dominions, 
whether such prisoner shall be confined as a prisoner of 
war in any prison or other place of confinement, or shall 
be suffered to be at large in his majesty's dominions, or 
any part thereof, on his parole, to escape from such 
prison, &c., or from his majesty's dominions, if at large 
upon parole. 

Any person or persons owing allegiance to his majesty, 
after such prisoner, as aforesaid, hath quitted the coast 
of any part of his majesty's dominions in such his escape 
as aforesaid, knowingly and wilfully upon the high seas 
aiding or assisting such prisoner in his escape to or 
towards any other dominions or place. 

Transportation for life, or for such term, not less than 
seven years, as the court shall adjudge, or impri
sonment only, or imprisonment and hard labour in 
any common gaol, penitentia1·y house, 01· house of 
correction, for any term not emceeding seven years. 

Stealing or embezzling his majesty's ammunition, 
sails, cordage, or naval and military stores. 

6 Vide etiam Stat. 39 George III. c. 79; 57 George III. c. 19. 
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Sending or delivering any letter or writing, threatenin(! 
u 

to murder any of his majesty's subjects, or to burn or 
destroy their property, or aiding in the commission of 
such offences, or forcibly rescuing any person in custody 
for the same. 

Being declared a bankrupt, and not surrendering to 
the commissioners before three o'clock upon the forty
second day after notice thereof in writing, to be left at 
the usual place of abode of such person, or personal notice 
in case such person be then in prison, and notice given 
in the London Gazette of the issuing of the commission, 
and of the meetings of the commissioners, surrender 
himself to them, and sign or subscribe such surrender, 
and submit to be examined before them, from time to 
time, upon oath, or, being a Quaker, upon solemn affir
mation ; or if such bankrupt, upon such examination, 
shall not discover all his real or personal estate, and how 
and to whom, upon what consideration, and ,vhen he 
disposed of, assigned, or transferred any of such estate, 
and all books, papers, and writings relating thereunto 
(except such part as shall have been really and bona fide 
before sold or disposed of in the way of trade, or laid out 
in the ordinary expense of his family); or, if upon such 
examination, he shall not deliver up to the commissioners 
all such part of such estate, and all books, papers, and 
writings relating thereunto, as be in his possession, 
custody, or power ( except the necessary wearing apparel 
of himself, his wife, and children); or shall remove, con
ceal, or embezzle any part of such estate to the value of 
ten pounds or upwards, or any books of account, papers, 
or writings relating thereto, with intent to defraud his 
creditors. 

Transportation beyond the seas for life, or for any 
te1·m not less than seven years, or imprisonment 
for any term not etvceeding four, nor less than two 
years, with or without hard labonr, in the common 
gaol 01· house of correction, and to be kept in soli
tary confinement for any portion or portions of 
such imprisonment not et1Jceeding one month at any 
one time, and not exceeding th1·ee mvnths in any 
one year, as to the court in its discretion shall seeni 
meet. 

NOTES, 

4 Geo. IV. c. 54, s. 3. 
7 & 8 Geo. IV. c. 27, 

6 Geo. IV. c. 16, 
s. 112. 

I & 2 Will. IV. c. 56. 



NOTES. 

10 Anne, c. I!), 3. 97. 
12 Anne, St. 2, c. !). 
:1 Geo. I. c. 7, 
6 Geo. I. c. 4. 
11 Geo. IV. & l 

Will. IV. c. GG, 
ss. 1, 2G. 

I Vic. c. !JO, s. 5. 

6 Geo. I. c. 4, s. 5G. 
11 Geo. IV. & l 

Nill. IV. c. GG, 
'ss. l, 2G. 


l Vic. c. !JO, s. 5". 


6 Geo. I. c. 11, s. 50. 
11 Geo. IV. & 1 

\Vill. IV. c. GG, 
ss. 1, 2G. 

1 Vic. c. 90, s. 51, 

6 Geo. I. c. 18, s. 13. 
11 Geo. IV. & 1 

Will. IV, c. GG, 
ss. I, 2G. 

1 Vic. c. 90, s. 5. 

4 Geo. II. c. 18, s. 1. 
11 Geo. IV. & I 

Will. IV. c. GG, 
ss. 1, 26. 

1 Vic. c. !JO, s. 58, 

4 Geo. III. c. 37, s. 
15. 

11 Geo. IV. & l 
\Vill. IV. c. GG, 
ss. I, 2G. 

1 Vic. c. !JO, s. 5, 

4 Geo. III. c. 37, s. 
2/i. 

11 Geo. IV. & l 
"'Will. IV. c. GG, ss. 
I 2G. 

1 Vic. c. 90, s. 5. 
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Counterfeiting or forging any stamp or seal provided, 
or Jo be provided, renewed, or altered, by the commis
sioners for managing the duties upon silks printed, 
stained, painted, or dyed in Great Britain. 

Forging or counterfeiting the common seal of the 
• governor and company of merchants of Great Britam 

trading to the South Seas and other parts of America, 
and for encouraging the fishery; or forging, counterfeiting, 
or altering any bond or obligation under the common 
seal of the said company. 

Forging, counterfeiting, or altering, or wilfully ten-: 
dering or alienating any receipt under the hand or hands 
of one or more of the officers of the governor and com
pany of merchants of Great Britain trading to the South 
_Seas, &c., issued for subscriptions under 6 George I., &c. 

-Forging or counterfeiting the common seal of either 
of the corporations for the assurance of ships and mer
chandize at sea, erected and established pursuant to 6 
George I. c. 18; or forging, or counterfeiting, or altering 
any policy, bond, or obligation, under the common seal 
of either of the same corporations, or wilfully disposing, 
or offering to dispose of the same. 

Forging or counterfeiting, or assisting in the false 
making, &c., of " Mediterranean pass or passes," or 
altering or erasing any authentic " pass," or uttering or 
publishing such " passes." 

Forging or counterfeiting the common seal of the 
English Linen Company, or forging, counterfeiting, or 
altering any deed, bill, bond, or obligation, under the 
common seal of such corporation, or wilfully disposing, 
or offering to dispose of the same. 

Forging, or counterfeiting any stamp, mark, or seal, to 
resemble any stamp, &c., provided or used in pursuance 
of 4 George III. c. 37, or wilfully selling or exposing 
goods with such counterfeit marks. 

6 Vide etiam G George I. c. 11, s. 50; 2 & 3 \Villiam IV, c. 123; 
3 & 4 ,vmiam IV. c. 44; I Victoria, c. 84, ss. 2, 3. 

7 I Victoria, c. 84, ss. 2, 3. 
8 ~2 George III. c. 143, s. 7 ; 4 George III. c. 37, 
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Forging or counterfeiting, or causing or procuring to 
be forged, &c., the name or hand-writing of the treasurer 
of the ordnance, or his deputies, to any writing for ob
taining money from the Bank of England, on account 
of the ordnance, &c. 

Forging or counterfeiting, or causing or procuring to 
be forged, the name or hand-writing of the receiver
general of the stamp duties, or of either of the commis
sioners of stamps, to any writing for obtaining money 
from the Bank of England on account of the receiver
general of the stamp duties, or wilfully uttering and pub
lishing the same. 

Forging or counterfeiting any writing, purporting to 
be made by any authorized person, touching the redemp
tion or sale of the land tax, or of any part thereof, or wil
fully uttering the same. 

Forging or counterfeiting, &c., any debenture, or any 
certificate for the payment or return of any money, &c., 
in any case in which such debenture, &c., is by any act or 
acts of parliament relating to the duties of customs or 
excise required to be given, or wilfully uttering or pub
lishing the same. 

Forging or counterfeiting, &c., any stamp or die, &c., 
which shall have been made in pursuance of 55 George 
III. c. 184, or in pursuance of any former act or acts 
relating to any stamp duty or duties, upon any vellum, 
parchment, or paper, &c., with intent to defraud her 
majesty of the duties, or wilfully selling or exposing the 
same to sale. 

Forging or courrterfeiting, &c., any mark, stamp, or 
die, which shall have been provided under 55 George 
III. c. ] 85, upon any gold or silver plate, with intent to 
evade the duties, or being wilfully possessed of plate with 
such counterfeit marks. 

D Vide etiam 5 & 6 William IV. c. 20; 4 & 5 William IV. c. 60. 
10 42 George III. c. ll 6. 
n Vide etiam 41 George III. c. 91, s. 5; 1 Victoria, c. 84, ss. 2, 3; 

3 & 4 William IV. c. 50, s. 3; 6 George IY. c. 105, s. 297. 
u 	 Vide etiam 4 & 5 ,villiam IV. c. 60; 6 & 7 ,vmiam IV. c. 76. 

NoTEs. 

46 Geo. III. c. 45, 
s. 9. 

11 Geo. IV. & 1 
Will. IV. c. 66, s. 4. 

2 & 3 Will. IV. c. 
123. 

3 & 4 \Yill. IV. c. 44. 
1 Vic. c. 84, ss. 2, 3 9• 

46 Geo. III. c. 76, 
s. 9. 

11 	Geo. IV & l 
\Vil!. IV. c. 66, 
s. 4. 

2 & 3 \Vill. IV. c. 
123. 

3 & 4 Will. IV. c. 44. 
1 Vic. c. 84, ss. 2, 3. 

52 Geo. III. c. 143, 
s. 6. 

ll Geo. IV. & 1 
\Vill. IV. c. 66, ss. 
1, 26. 

1 Vic, c. 90, s. 5 10• 

52 Geo. III. c. 143, 
s. 10. 

11 Geo. IV. & 1 
\Viii. IV. c. 66, ss. 
1, 26. 

1 Vic. c. 90, s. 5 11• 

55 Geo. III. c. 184, 
s. 7. 

11 Geo. IV. & 1 
Will. IV. c. 66, ss. 
1, 26. 

1 Vic. c. 90, s. 5 12• 

55 Geo. III. c. 185, 
s. 7. 

11 Geo. IV. & 1 
\Vill. IV. c. G6, ss. 
1, 26. 

1 Vic. c. 90, s. 5. 



NoTES, 

57 Geo. III. c. 34, s. 
63. 

11 Geo. IV. & 1 
·will. IV. c. 66, ss. 
1, 26. 

1 Vic. c. 90, s. 5 13, 

1 Geo. IV. c. 35, s. 
27. 

11 Geo. IV. & 1 
\Vil!. IV. c. 66, ss. 
I, 26. 

1 Vic. c. 90, s. 5. 

3 Geo. IV. c. 86, s. 
54. 

11 Geo. IY. & 1 
Will. IV. c. 66, ss. 
1, 26. 

1 Vic. c. 90, s. 5. 

3 Geo. IV. c. 113, s. 
23. 

11 Geo. IV. & 1 
\Vill. IV. c. 66, ss. 
I, 26. 

I Vic. c. 90, s. 5. 

3 Geo. IV. c. 113, s. 
23. 

11 Geo. IV. & 1 
\Vill. IV. c. 66, s. 4. 

2 & 3 Will. IV. c. 
123. 

3 & 4 Will. IV. c. 
44. 

1 Vic. c. 84, ss. 2 & 3. 

5 Geo. IV. c. 53, s. 
22. 

11 Geo. IV. & 1 
Will. IV. c. G6, ss. 
1, 26. 

1 Vic. 90, s. 5. 
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Forging, counterfeiting, &c., any certificate of the 
commissioners for the execution of 57 George III. c. 34, 
or wilfully delivering any such forged certificate to the 
auditor of the receipts of his majesty's exchequer in 
Great Britain, or to the vice-treasurer of Ireland, or to 
the commissioners for the execution of the said act, &c., 
or wilfully uttering such forged certificate. 

Forging or counterfeiting, &c., the name or hand
writing of any accountant-general of the Court of Exche
quer, or lord chief or barons of that court; or of the 
clerk of the reports; or of any of the cashiers of the 
governor and company of the Bank of England; or of 
any officer of any other bo<ly politic or corporate, or com
pany, whom it may concern, to any certificate, report, 
entry, in<lorsement, transfer, declaration of trust, note, 
direction, authority, or any instrument or writing what
soever, for or in order to the receiving or obtaining any 
n1oney or effects of any of the suitors of the Court of 
Exchequer, or wilfully uttering and publishing the same. 

Forging or counterfeiting, or altering any certificate 
of the commissioners for the execution of 3 George IV. 
c. 86, or wilfully delivering such forged certificate to the 
auditor of the receipt of his majesty's exchequer; or wil
fully uttering the same. 

Forging, counterfeiting, or altering, &c., any certificate 
under 3 George IV. c. 113, or any appointments under 
such act, or wilfully uttering or delivering the same. 

Forging, counterfeiting, or altering any orders for any 
payment to be made under 3 George IV. c. 113, or wil 
fully uttering or delivering the same. 

Forging or counterfeiting any certificate, or duplicate 
certificate, required by 5 George IV. c. 53, or altering 
any number, figure, or word therein, or wilfully publish
ing the same. 

13 1 George IV. cc. 60, 81 ; 3 George IV, c. 86 ; .5 George IV. 
c. 36; 7 George IV. c. 30. 
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. Forging, counterfeiting, interlining, erasing, or alter
mg, or procuring to be forged, &c., any certificate directed 
to be granted by any order of his majesty touching qua
rantine, or wilfully uttering or publishing the same. 

Forging or counterfeiting, &c., the name or hand
writing of any receiver-general of excise, or of any excise 
comptroller of the cash, or of any persons duly authorized 
to any writing whatsoever, for or in order to the receiving 
or obtaining any of the money, bills, notes, drafts, checks, 
or orders for the payment of money in the Dank of Eng
land on account of such receiver-general, or wilfully 
uttering or publishing the same. 

Forging or counterfeiting, or causing or procuring to 
be forged or counterfeited, any type, die, seal, stamp, 
mark, plate, or device, or any part of any type, &c., 
which shall be used under the authority of the commis
sioners of stamps under 9 George IV. c. 18, upon any 
playing card or dice, or upon any label, thread, or 
paper, &c. 

Forging, or offering, uttering, disposing of, or putting 
off, knowing the same to be forged, any ticket, pay list, 
extract from any ships' books, or any certificate whatever, 
authorized by 11 George IV. and 1 \Villiam IV. c. 20, 
or any inspector's or other cheque, or any letter of attor
ney, assignment, power or authority, in order to obtain, 
or to enable any other person to receive, any wages, 
pay, half-pay, prize-money, bounty-money, or other 
allowance of money due, or supposed to be due, in respect 
of the service of any commission, warrant, or petty 
officer or seaman, or any commissionell or non-commis
sioned officer of mai:_ines, or marine, or any other person, 
performed or supp;setl to be performed in the royal 
navy; or forging or offering, uttering, disposing of, or 
putting off, any purser's or other certificate to a bill of 
exchange, or any approval of any such bill respectively 
required by the said act; or forging or offering, or utter
ing, or putting off, knowing the same to be forged, any 
receipt for wages payable untler allotment or otherwise, 
in respect of the services of any person on board any of 
his majesty's ships; or forging the name or hand-writing 
of any officer of tlie royal navy or royal marines to any 

NOTES. 

6 Geo. IV. c. 78, s. 
25. 

11 Geo. IV. & I 
·wm. IV. c. 66, ss. 
1, 26. 

I Vic. c. !JO, s. 5. 

7 & 8 Geo. IV. c. 53, 
s. 56. 

11 Geo. IV. & I 
"\Vill. IV. c. 66, ss. 
I, 26. 

l Vic. c. 90, s. 5, 

9 Geo. IV. c. 18, s. 35. 
11 Geo. IV.& I Wilt 

IV. C. 66, S8. 1, 26. 
4 & 5 Will. IV. c. 60. 
1 Vic. c. !JO, s. 5. 

11 Geo. IV. & I 
Will. IV. c. 20, s. 
83. 

2 Will. IV. c. 40, s. 
35. 


I Vic. c. 90, s. 5, 




NOTES. 

11 Geo. IV. & I 
\Vill. IV. c. 20, s. 
84. 

I Vic. c. 90, s. 5. 

II Geo. IV. & I 
\Viii. IV. c. 20, s. 
85. 

I Vic. c. !JO, s. 5. 
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receipt for half-pay or arrears of half-pay, or the name or 
hand-writing of any widow to any receipt for any pen
sion or arrears of pension, or the name or hand-writing 
of any person to any receipt for an allowance from the 
compassionate fund of the navy; or offering, uttering, or 
disposing of, or putting off any forged receipt for half-pay 
or arrears of half-pay, or for any widow's pension or 
arrears of such pension, or for any allowance from the 
compassionate fund, knowing any such receipt to be 
forged, with intent in any of the said cases to defraud 
any person whomsoever. 

Falsely personating any commission, warrant, or petty 
officer or seaman, or commission or non-commissioned 
officer of marines, or marine, or the wife, widow, or rela
tion, executor, administrator, or creditor of any such 
officer, seaman, or marine, or any person entitled to any 
allowance from the compassionate fund of the navy, in 
or~er to receive any wages, pay, half-pay, prize-money, 
bounty-money, pension, or any part thereof, gratuity, or 
other allowance, for money due or payable, or supposed 
to be due or payable, to any such officer, seaman, or 
marine, or to the wife or widow, relation, executor, 
administrator, or creditor, of any such deceased officer, 
seaman, or marine, or any allowance to any person from 
the said compassionate fund, with intent to defraud any 
person whomsoever. 

Taking a false oath in order to obtain probate of any 
will or letters of administration of the effects of any 
deceased commission, warrant or petty officer, or seaman, 
or commission or non-commissioned officer of marines, 
or marine; or fraudulently receiving or demanding any 
wages, pay, prize-money, bounty-money, pension, or any 
part thereof, or any allowance of money wl1atever, pay
able or supposed to be payable in respect of the services 
of any such officer, seaman, or marine, or from the com
passionate fund of the navy, or any pension to the widow 
of an officer, upon or by virtue of any probate of a will, 
or letters of administration, knowing such will to be 
forged, or such probate or letters of administration to 
have been obtained by means of a false oath, with intent 
in any of the said cases, to defraud any person whomso
ever. 
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Forging, or altering, or offering, uttering, disposing of, 
or putting off, knowing the same to be forged or altered, 
any exchequer bill or exchequer debenture, or an 
endorsement or an assignment of any exchequer bill or 
exchequer debenture, or any bond under the common 
seal of the united company of merchants of England 

d
. l E I d' 

tra mg to t ie 'ast n ies, commonly called. an East 
India bond, or any note or bill of exchange of the go
vernor and company of the Bank of England, commonly 
called a bank note, or bank bill of exchange, or a bank 
post bill, or any endorsement on or assignment of any 
bank note, bank bill of exchange, or bank post bill, or 
any bill of exchange, or any promissory note for the pay
ment of money, or any endorsement on or assignment of 
any bill of exchange, or promissory note for the payment 
of money, or any acceptance of any bill of exchange, or 
any undertaking, warrant, or order for the payment of 
money, with intent in any of the cases aforesaid, to 
defraud any person whomsoever. 

\Vilfully making any false entry in, or wilfully altering 
any word or figure in, any of the books of account kept 
by the governor and company of the Bank of England, 
or by the governor and company of merchants of Great 

NOTES. 

11 Geo. IV. & I 
Will. IV. c. 66, 
s. 3. 

2 & 3 Will. IV. c. 
123. 

3 & 4 Will. IV. c. 
44. 

1 Vic. c. 84, ss. 2, 3. 

11 Geo. IV. & 1 

·will. IV. c. 66, 

2 ~ \ WilL IV. c. 
123. 

Britain, trading to the South Seas and other parts of 3 & ~Will.IV. c. 44. 
. d r . h fi h I

Amer1ca, an 1or encouragmg t e s ery, common y 
called the South Sea Company; in which books the 
accounts of the owners of any stock, annuities, or other 
public funds which now are, or hereafter may be, trans
ferable at the Bank of England, or at the South Sea 
House, shall be entered and kept. 

Forging or altering, or uttering, knowing the same to 
be forged or altered, ;i.ny transfer of any share or interest 
of or. in any stock, annuity, or other public fund, which 
now 1s or hereafter may be transferable at the Bank of 
England, or at the South Sea House, or of or in the 
capital stock of any body corporate, com~any, or society, 
which now is or hereafter may be established by charter 
or act of parliament, or wilfully forging or altering, or 
uttering any power of attorney, or other authority to 
transfer any share or interest of or in any such stock, 

H Vide etiam 48 George III. c. 1. 

1 Vic. c. 84, ss. 2, 3. 

11 Geo. IV. & 1 
·will. IV. c. 66, 

~ 6
3Will. IV. c.2 

123. 

3 & 4 William IV.

~i!\. 84,ss. 2, 3•1 



NOTES, 

11 Geo. IV. & l 
\Vill. IV. c. 66, 
s. 7. 

I Vic. c. 90, s. 5 15. 

11 Geo. IV. & 1 
\Vill. IV. c. 66, s. 
10. 

1 Vic. c. 90, s. 5. 

11 Geo. IV. & 1 
\Vill. IV. c. 66, s. 
11. 

I Vic. c. 90, s. 5. 

11 .Geo. IV. & 1 
\Vill. IV. c. 66, s. 
20. 

1 Vic, c. 90, s. 5. 
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annuity, public fund, or capital stock, or wilfully receiv
ing any dividend payable in respect of any such share or 
interest, or demanding or endeavouring to have any such 
share or interest transferred, or to receive any dividend 
payable in respect thereof, &c. 

Falsely personating any owner of any share or interest 
of or in any stock, annuity, or other public fund, which 
now is or hereafter may be transferable at the Bank of 
England, or at the South Sea House, or any owner of 
any share or interest of or in the capital stock of any 
body corporate, company, or society, whic:)1 now is or 
hereafter may be establishe<l by charter or act of parlia
ment; or any owner of any dividend payable in respect 
of any such share or interest as aforesaid, and thereby 
endeavouring to transfer any share or interest belonging 
to any snch owner, or thereby endeavouring to receive 
any money due to any such owner, as if such offender 
\v~re the true and lawful owner. 

Forging or altering, or offering, uttering, disposing of, 
or putting off, knowing the same to be forged or altered, 
any deed, bond, or writing obligatory, or any court-roll, 
or copy of any court-roll, relating to any copyhold or 
customary estate, or any acquittance or receipt either for 
money or goods, or any accountable receipt either for 
money or goods, or for any note, bill, or other security, 
for payment of money, or any warrant, order, or request, 
for the delivery or transfer of goods, or for the delivery 
of any note, bill, or other security for payment of money, 
with intent to defraud any person whomsoever. 

Acknowledging any recognizance or bail, before any 
court, judge, or other person lawfully authorized to take 
the same, in the name of any other person not privy or 
consenting to the same, whether such recognizance or 
bail in either case, be or not be filed; or in the name of 
any other person not privy or consenting to the same, 
acknowledging any fine, recovery, cognovit actionem, or 
judgment, or any deed to be enrolled. 

Inserting, or causing or permitting to be inserted in 
any register of baptisms, marriages, or burials, which 
hath been or shall be made or kept by the rector, vicar, 

15 3 & 4 William IV. c. 74. 
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curate, 01• officiating minister of any parish, district 
parish, or chapelry in England, any false entry of any 
matter relating to any baptism, marriage, or burial; or 
forging or altering in any such register any entry of any 
matter relating to any baptism, marriage, or burial, or 
uttering any writing as and for a copy of an entry in any 
such register of any matter relating to any baptism, 
marriage, or buria], knowing such writing to be false, 
forged, or altered; or uttering any entry in any such 
register of any matter relating to any baptism, marriage, 
or burial, knowing such entry to be false, forged, or 
altered; or uttering any copy of such entry, knowing 
such entry to be false, forged, or altered; or wilfully 
destroying, defacing, or injuring, or causing or permitting 
to be destroyed, &c., any such register or any part 
thereof; or forging any licence of marriage, or altering, 
or uttering, knowing the same to be forged or altered. 

Forging, counterfeiting, or altering, or procuring to be 
forged, &c., any declaration, warrant, order, or other 
instrument, or any affidavit or affirmation required to be 
made by 2 & 3 ,villiam IV. c. 59, or by the commis
sioners for the reduction of the national debt, or the name 
of any person to any transfer or receipt of annuities, &c., 
or order for the payment of money, &c., or personating 
any nominee, &c., or uttering or delivering any forged 
register, or copy of register, of any birth, baptism, or 
marriage, with intent to defraud. 

Forging or altering, or offering, uttering, or disposing 
of, knowing the same to be forged or altered, any will, 
codicil, or testamentary writing, with intent to defraud 
any body corporate or person ,vhatsoever; or forging, or 
altering or uttering, knowing the same to be forged or 
altered, any power of attorney, or other authority, to 
transfer any share or interest of or in any stock, annuity, 
or other public fund, which now is or hereafter may be 
transferable at the Bank of England or South Sea 
House, or at the B·ank of Ireland, or to receive any divi
dend payable in respect of any such share or interest, 
with intent to defraud any body coqJorate or person 
whatsoever, or procuring, aiding, or assisting in the com
mission of such offences. 

NOTES, 

2 & 3 ,vnr. IV. c. 
59, s. 19. 

1 Vic. c. 84, ss. 1, 3. 

2 & 3 Will. IV. C, 

123, s. 2. 
1 Vic. c. 84. ss. 1, 3. 



NoTES, 

2 & 3 Will. IV. c. 
125, s. G5. 

1 Vic. c. 84, ss. I ,3 16, 

3 & 4 Will. IV. C, 

51, s. 27. 
I Vic. c. 84, ss. 2, 3. 

5 & 6 Will. IV. C, 

45, s. 12. 
l Vic. c. 84, ss. I, 3. 

3 	 & 4 ·wm. IV. c. 
97, s. 12 17• 
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Forging, counterfeiting, or altering, or procuring to be 
forged, &c., any certificate of the commissioners appointed 
by 2 & 3 "William IV. c. 125, or any receipt given by 
the cashiers of the Bank of England, or wilfully deliver
ing to the auditor of the receipt of his majesty's 
exchequer, or wilfully uttering any such forged receipt. 

Forging or counterfeiting, or causing or procuring to 
be forged, &c., the name or hand-writing of any receiver
general of the customs, or of any comptroller-general of 
the customs, any writing for obtaining money from the 
Bank of England on account of the receiver-general of 
the customs, or wilfully uttering or publishing the same. 

Forging or counterfeiting, or causing or procuring to 
be forged, &c., any receipt of the whole or part of the 
contributions towards the sum of fifteen millions (part of 
the sum of twenty millions authorized to be raised by 3 
& 4 ·William IV. c. 73), or any certificate or other 

-instrument to be issued by the commissioners for the 
reduction of the national debt: 

Transp01·tation beyond the seas for life, or for any term 
not less than seven years, or imprisonment for any 
term rwt exceeding four years, nor less than two, at 
the discretion of the court. 

"\Vithout lawful excuse having in possession any false, 
forged, or counterfeit die, plate, or other instrument, 
resembling or intended to resemble any stamp used under 
the direction of the commissioners of stamps fo1· the 
purpose of expressing or denoting any stamp duty what
ever; or any vellum, parchment, or paper, having thereon 
the impression of any such false die, &c.; or knowingly 
using, uttering, selling, or exposing to sale, any such 
forged stamps. 

Transportation beyond the seas for life, or for any 
term not less than seven years, or imprisonment for 
any term not etcceeding four yea1·s, with or without 
hard labour, in the common gaol or house of cor
rection, and to be kept in solitary confinement for 
any portion or portions of such imprisonment, or of 

16 Vide etiam 5 & 6 "William IV. c. 51. 
17 Vide etiam 4 & 5 William IV. c. 60. 
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such imprisonment with hard labour, not exceeding 
one month at any one time, and not exceeding three 
months in any one year, as to the court in its dis
cretion shall seem meet, and, if a male, to be 
once, twice, or thrice, publicly or p1·ivately whipped 
( if the court shall so tltink fit), in addition to such 
imprisonment. 

Knowingly sending or delivering any letter or writing, 
demanding of any person, with menaces, or without any 
reasonable or probable cause, any chattel, money, or 
valuable security; or accusing, or threatening to accuse, 
or knowingly sending o~ delivering any letter or writing, 
accusing, or threatening to accuse, any person of any 
crime punishable by law with death, transportation, or 
pillory, or with any assault to commit any rape, or of any 
attempt or endeavour to commit any rape, or of any 
infamous crime, with a view or intent to extort or gain 
from such person, any chattel, money, or valuable 
security. 

Corruptly taking any money or reward, directly 01· 

indirectly, under pretence or on account of helping any 
person to any chattel, money, valuable security, or other 
property whatsoever, which shall by any felony or mis
demeanor have been stolen, taken, obtained, or converted 
(unless the person so taking such money, &c., as afore
said, cause the offender to be apprehended and brought 
to trial for the same). 

Unlawfully cutting, breaking, or destroying, or damag
ing with intent to destroy, or render useless, any goods, 
or articles of silk, woollen, &c., being in the loom or 
frame, or on any machipe or engine, or on the rack or 
tenters, or in any stage, process, or progress of manufac
ture, &c., or by force entering into any house, building, 
&c. with intent to commit any of such offences. 

l\Ialiciously breaking down or cutting down any sea 
bank or sea wall, or the bank or wall of any river, canal, 
or marsh, whereby any lands shall be overflowed or 
dama(J'ed or shall be in dan(J'er of being so, or unlawfully 

b ' b 
and maliciously throwing down, levelling, or otherwise 

is 7 & 8 George IV. c. 29. 

VOL. II. 36 

NOTES. 

7 & 8 Geo. IV. c. 29, 
ss. 4, 8. 

I Vic. c. 90, s. 5. 

7 & 8 Geo. IV. c. 
29, ss. 4, 58. 

l Vic. c. 90, s. 5. 

7 & ll Geo. IV. c. 30, 
ss. 3, 27. 

I Vic. c. 90, s. 518• 

7 & 8 Geo. IV. c. 30, 
ss. 12, 27. 

I Vic. c. 90, s. 5. 
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NOTES, 


destroying any lock, sluice, floodgate, or other work, on 
any navigable river or canal. 

7 & 8 Geo. ry. c. 30, Maliciously pulling do\\>.i or in any wise destroying 
ss. 13, 27. any public bridge, or doing any injury with intent, and 

1 Vic. C, 90, s. 5. 
so as thereby to render such bridge, or any part thereof, 
dangerous or impassable. 

Transportation beyond the seas for life, or for any term 
not less than seven yea1·s, or to be imprisoned, with 
or without ha1·d labour, in the common gaol or house 
of correction for any term not etcceeding four years, 
and to be kept in solita1·y confinement for any 
portion or portions of such imprisonment, not exceed. 
ing one nwnth at any one time, and not exceeding 
three months in any one yea1·, as to the cou1·t in its 
dise1·etion shall seem meet. 

2 Will. IV. c. 34, Making or counterfeiting any coin, resembling, or 
ss. 3, 19. , apparently intended to resemble, or pass for, the king's 

I Vic. c. 90, s. 5. t ld . curren go or s1.1ver com. 
2 Will. IV. c. 34, Gilding or silvering, or with any wash or materials 

ss. 4, 19. capable of producing the colour of gold or silver, washing, 
I Yic. c. 90, s. 5, 

colouring, or casing over any coin whatever, resembling, 
or apparently intended to resemble, or pass for, any of 
the king's current gold or silver coin, &c. 

2 Will. IV. c. 34, Buying, selling, receiving, paying, or putting off, or 
ss. 6, 19. offering to buy, &c., any false or counterfeit coin resem

I Vic. c. 90, s. 5. 
bling, or apparently intended to resemble, or pass for, any 
of the king's current gold or silver coin, at or for a lower 
rate or value than the same by its denomination imports, 
or was coined or counterfeited for; or importing into the 
United Kingdom from beyond the seas any false or 
counterfeit coin resembling, &c., any of the king's current 
gold or silver coin, knowing the same to be false 01· 

counterfeit. 
2 Will. IV. c. 34, Being convicted of tendering, uttering, or putting off, 

ss. 7, 19, any false or counterfeit coin resembling, &c., any of the 
I Vic. c. 90, s. 5. 

king's current gold or silver coin, knowing the same to 
be false, &c.; or of doing so, and at the time of doing so, 
being possessed, besides the false or counterfeit coin so 
tendered, &c., of one or more piece or pieces of false, &c., 
coin, resembling, &c., any of the king's current gold or 
silver coin; or of, either on the day of such tendering 
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&c., or within the space of ten days then next ensuing, 
tendering, &c., any more or other false, &c., coin, resem
bling any of the king's current gold or silver coin, know
ing the same to be false or counterfeit; or being convicted 
of having in one's custody or possession three or more 
pieces of false, &c., coin, resembling, &c., any of the king's 
current gold or silver coin, knowing the same to be false, 
&c. and with intent to utter or put off the same;-and 
afterwards again committing any of the said misdemea
nors, or crimes and offences, and being convicted thereof . 

.i\Iaking or mending, or beginning or proceeding to 
make or mend; or buying or selling, or knowingly and 
without lawful excuse h,aving in one's custody or posses
sion, any puncheon, counter-puncheon, matrix, stamp, die, 
pattern, or mould, in or upon which there shall be made 
or impressed, or which will make or impress, or which 
shall be intended to make or impress, the figure, stamp, 
or apparent resemblance of both or either of the sides of 
any of the king's current gold or silver coin, or any part 
or parts of both or either of such sides; or, without la,vful 
authority, making or mending, &c., or, without lawful 
excuse, having in one's custody, &c., any edger, e<lging
tool, collar, instrument, or engine, adapted and intended 
for the marking of coin round the edges with letters, 
grainings, or other marks or figures apparently resembling 
those on the edges of any of the king's current gold or 
silver coin, knowing the same to be so adapted and 
intended as aforesaid; or, without lawful authority, 
making or mending, &c., or, without lawful excuse, 
having in one's custody or possession, any press for 
coinage, or any cutting-engine for cutting by force of a 
screw, or of any other contrivance, round blanks out of 
gold, silver, or other metal, knowing such press to be a. 
press for coinage, or knowing such engine to have been 
used for, or in order to, the counterfeiting of any of the 
king's current gold or silver coin. · 

Conveying out of his majesty's mints any puncheon, 
counter-puncheon, matrix, stamp, die, pattern, mould, 
edger, edging-tool, collar, instrument, press, or engine, 
used or employed in or about the coining of coin, or any 
useful part of any of the _several matters aforesaid, or any 
coin, bullion, metal, or mixture of metals. 

36-2 

NoTES, 

2 Will. IV. c. 341 
ss. 10, 19. 

1 Vic. c. 90, s. 5. 

2 Will. IV. c. 34, 
ss. 11, 19. 

l Vic. c. 90, s. 5. 



NOTES. 

1 Vic. c. 36, ss. 26, 
41, 42. 

1 Vic. c. 90, s. 5 1o. 

I Vic. c. 36, ss. 27, 
41, 42. 

1 Vic. c. 90, s. 5. 

I Vic. c. 36, ss. 28, 
41, 42. 

J Vic. c. 90, s. 5. 

l Vic. c. 36, ss. 30, 
41, 42. 

I Vic. c. 90, s. 5. 

1 Vic. c. 36, ss. 33, 
41, 42. 

l Vic. c. 90, s. 5, 

9 Geo. IV. c. 31, 
s. 19 •0

• 
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Any person employed under the post-office stealing, 
or for any purpose whatever embezzling, secreting, or 
destroying a post letter, containing any chattel or money 
whatsoever, or any valuable security. 

Stealing from or out of a post letter any chattel or 
money, or valuable security. 

Stealing a post letter-bag, or a post letter from a post 
letter-bag, or stealing a post letter from a post-office, or 
from an officer of the post-office, or from a mail, or stop
ping a mail with intent to rob or search the same. 

Receiving any post letter or post letter-bag, or any 
chattel or money or valuable security, the stealing or 
taking, or embezzling, or secreting whereof, shall amount 
to a felony under the Post-office Act, knowing the same 
to have been feloniously stolen, taken, embezzled, or 
secreted, and to have been sent, or to have been intended 
to be sent, by the post. 
- Forging or counterfeiting the name or handwriting of 
the receiver-general for the time being of the general 
post-office in England or Ireland, or of any person em
ployed by or under him, to any draft, instrument, or 
writing whatsoever, for or in order to the obtaining of 
money from the Bank of England or Ireland, on account 
of the receiver-general of the post-office. 

T1·ansportation for life, for any term not less than 
seven years, or to be imprisoned, with or withor,t 
hard labour, in tlte common gaol or house of correc
tion, for any time not e.vceeding four years. 

"\Vhere any woman shall have any interest, whether 
legal or equitable, present or future, absolute, condi
tional, or contingent, in any real or personal estate, or 
shall be an heiress presumptive, or next of kin, to any 
one having such interest, taking away or detaining, from 
motives of lucre, such woman against her will, with 
intent to marry or defile her, or to cause her to be married 
or defiled by any other person; or counselling, aiding, or 
abetting therein. 

10 Vide etiam I Victoria,·c. 36, s. 47; 7 & 8 Geor"e IV. c. 29. 
•• 9 George IV. c. 31, s. 31. b 
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Transportation beyond the seas for life, or for any 
term not less than seven years, or imprisonment, 
with or without hard labour, in the comrrwn gaol or 
house of co1·rection, for any term not eaJceeding four 
years, or the ([/fender to pay such .fine as the court 
shall award. 

Manslaughter. 

Transportation for life, or for any te-rm of yea1·s not 
less than seven, or to be imprisoned for any term 
not ervceeding three years, with or without hard 
labour, and Joi· any period of solitary confinement 
during such imprisonment, not e,vceeding one month 
at a time, or three months in the space of one year, 
at the discretion of the court or judge, by or before 
whom the qjfender may be tried. 

Breaking and entering any church or chapel, and 
stealing therein any chattel; or, having stolen any chattel 
in any church or chapel, breaking out of the same. 

Transportation for any term not exceeding .fifteen nor 
less than ten years, or imprisonment, with or with
out hard labour, in the common gaol or house of 
correction for any term not etvceeding three years, 
and the ([/fender to be kept in solita1·y confinement 
for any portion or portions of such imprisonment, 
or of such imprisonment with hard labour, not 
exceeding one month at any one time, and not 
e,vcf'eding three months in any one year, as to the 
court in its discretion shall seem meet. 

~ . 

Stealing any property in any dwelling house, and by 
any menace or threat, putting any one, being therein, in 
bodily fear. 

Robbing any person, or stealing any property from the 
person of another. 

Plundering or stealing any part of any ship or vessel 
which shall be in distress, or wrecked, stranded, or cast 
on shore, or any goods, rnerchan<lize, or articles of any 
kind belonging to such ship or vessel. 

u 1 Hale, 347. 

NOTES. 

9 Geo. IV. c. 31, 
s. 921• 

7 & 8 Geo. IV. c. 29, 
s. IO. 

5 &6 ,vm. IV. c. 81. 
6 & 7Will. IV. c. 4. 
l Vic. c. 90, s. 5, 

l Vic. c. 86, ss. 5, 7, 

I Vic. c. 87, ss. 5, 10. 

1 Vic. c. 87, ss. 8, 10. 



NOTES. 

V .1 lC. C, 89, SS, 8, 12. 

7 & 8 Geo. IV. c. 29, 

&
s. 1;;r.

11 
IV 

2 3 nI. .c.62.
3 & 4 "\Vi!L IV. c. 44. 

1 Vic. c. 90,ss. I, 3 '". 

7 & 8 Geo. IV. c. 20, 

s. 25. 
2 & 3 Will. IV. c. 62· 3 &4 ,vm. IV. c. 44. 
1 Vic. c. !JO, ss. 1, 3. 

7 & 8 Geo. IV. c. 29, 
ss. 4, 14. 

1 Vic. c. !JO, ss. 2, 303._ 

7 & 8 Geo. IV. c. 29. 
ss. 4, 15. 

1 Vic. C, !JO, ss. 2, 3. 

7 & 8 Geo. IV. c. 29, 
ss. 4, 16. 

1 Vic. c. !JO, ss. 2, 3. 

7_& 8 Geo. IV. c. 29, 
ss. 4, 17. 

1 Vic. c. 90, ss. 2, 3. 

7& 8 Geo, IV. c. 30, 
ss. 16, 27. 

1 Vic. c. !JO, ss. 2, 3. 

7 & s Geo. IV. c. 30, 
ss. 18, 27. 

I Vic. c. 90, ss. 2, ~. 
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l\Ialtciously destroving any part of any ship or vesselJ 

which shall be in distress, or wrecked, stranded, or cast 
on shore, or any goods, merchandize, or articles of any 
kind belonging to such ship or vessel. 

Stealing in a dwelling-house any chattel, money, or 
-valuable security, to the value in the whole of 5l. or 

ll' 'd· b . l ..more ; or counsc mg, a1 mg, or a ettmg t ie com1mss10n 
thereof. 

Stealing any horse, mare, gelding, colt, or filly, or any 
bull, cow, ox, heifer, or calf, or any ram, ewe, sheep, or 
lamb, or wilfully killing any of such cattle, with intent to 
steal the carcase or skin, or any part of the cattle so 
killed; or counselling, aiding, or abetting the commission 
thereof. 

Breaking and entering any building, and stealing 
therein any chattel, money, or valuable security, such 
puilding being within the curtilage of a dwelling-house, 
and occupied therewith, but not being a part thereof. 

Breaking and entering any shop, warehouse, or count
ing-house, and stealing therein any chattel, money, or 
valuable security. 

Stealing, to the value of lOs. any goods or articles of 
silk, woollen, linen, or cotton, or of any one or more of 
those materials mixed with each other, or mixed with 
any other material, whilst laid, placed, or exposed, during 
any stage, or progress of manufacture, in any building, 
field, or other place. 

Stealing any goods or merchandize in any vessel, barge, 
or boat, of any description whatever, in any port of entry, 
or discharge, or upon any navigable river, or canal, or in 
any creek belonging to, or communicating with, any such 
port, river, or canal, or stealing any goods or merchan
dize from any dock, wharf, or quay, adjacent to any such 
port, river, canal, or creek. 

Unlawfully and maliciously killing, maiming, or 
wounding any cattle. 

Unlawfully and maliciously cutting or otherwise 
destroying any hop-binds growing on poles m any plan
tation of hops. 

22 7 & 8 George IV. c. 29, s. 5. 
23 Vide etiam 15 George II. c. 27. 
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Transportation beyond the seas for the term of four
teen years. 

Casting or causing the forging, counterfeiting, or 
causing. or procuring to be cast, &c., any mark or stamp 
used for the marking or stamping gohl or silver plate in 
pursuance of any act or acts of parliament in force at the 
time of passing the 13 George III. c. 59, by the company 
of goldsmiths in London, or by the wardens or assayers 
at York, Exeter, Bristol, Chester, Norwich, Newcastle-
upon-Tyne, or by any maker or workel' of gold or silver 
plate, or any or either of them; or selling, exchanging, 
or exposing to sale, or exporting out of this kingdom, any 
wl'ought plate of gold or silver, or any vessel of such base 
metal as aforesaid, with any such forged or counterfeit 
mark, or wilfully being possessed of the same. 

Buying or receiving any part of any cargo or loading 
of goods, stores, &c., belonging to any ship or vessel on 
the riyer Thames, knowing the same to be stolen or 
unlawfully come by; or privately buying or receiving 
any such goods, &c., by suffering any door, window, or 
shutter to be left open or unfastened between sun setting 
and sun rising for that purpose; or buying or receiving 
the same, or any of them, at any time, in any clandestine 
manner. 

Solemnizing matrimony in any other place than a 
church, or such public chapel wherein banns may he 
lawfully published, or at any other time than between 
the hours of eight and twelve in the forenoon, unless Ly 
special licence from the Archbishop of Canterbury; or 
solemnizing matrimony without due publication of banns, 
unless licence of marriage be first had and obtained from 
some person or persons having authority to grant the' 
same ; or falsely pretending to be in holy orders, and 
solemnizing tnatrimony according to the rites of the 
Church of England .. 

Purchasing or receiving from any other person, or 
having in one's custody or possession, any forged bank 
note, bank Lill of exchange, Ol' bank post bill, or blank 
bank note, blank bank bill of exchange, or blank bank 
post bill, knowing the same respectively to be forged. 

24 28 Edward I. St. 3, c. 20, 

NOTES, 

l 2 Geo. II. c. 26. 
31 Geo. II. c.32,s.15 
13 Geo. III. c. 59, 

B, 224, 

2 Geo. II. c. 28, s.12, 

. 

4 Geo. IV. c. 76, 
B, 2J, 

ll Geo. IV. & 1 
Will. IV. C, 66, 
S, 12, 

http:c.32,s.15
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NOTES. 

11 Geo. IV. & 1 
Will. IV. c. 66, 
s. 13. 

11 Geo. IV. & l 
Will. IV. c. G6, 
s. 15. 

11 Geo. IV. & 1 
Will. IV. c. 66, 
s. 16. 

,vithout the authority of the go,·ernor an<l company 
of the Bank of England, making or using, or, without 
lawful excuse, knowingly have in one's custody or 
possession, any frame, mould, or instrument, for the 
making of paper with the words " Bank of England" 
visible in the substance of the paper; or for the making 
of paper with curved or waving bar lines, or with the 
laying wire lines thereof in a waving or curved shape, 
or with any number, sum, or amount, expressed in a 
word or words in Roman letters, visible in the substance 
of the paper, &c. 

Engraving, or in anywise making upon any plate, 
wood, stone, or other material, any promissory note or 
bill of exchange, or blank promissory note, or blank bill 
of exchange, purporting to beloug to the Bank of Eng
land, without the authority of the governor and company 
of the same ; or using such plate, &c., without such 
authority; or wilfully having the same in one's custody 
or possession. 

Engraving, or in anywise making upon any plate 
whatever, or upon any wood, stone, or other material, 

· any word, number, figure, character, or ornament, the 
impression taken from which shall resemble, or appa
rently be intended to resemble, any part of a bank note, 
bank bill of exchange, or bank post bill, without the 
author~ty of the governor and company of the Bank of 
England; or using any such plate, &c., for the making 
upon any paper or other material the impression of any 
word, &c.; or knowingly having in one's custody or 
possession any such plate, &c. ; or knowingly offering, 
uttering, disposing of, or putting off any paper or other 
material upon which there shall be an impression of any 
such matter; or wilfully having in one's custody or pos
session any paper or other material upon which there 
shall be an impression of any such matter. · 

Transp01·tation beyond the seas for any term. not 
exceeding fourteen nor less than seven years, or 
imprisonment for any term not exceeding three nor 
less than.one year, with or without hard labour, in 
any common gaol or house of correction, and to be 
kept in solitary confinement for any portion or 
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portions of such imprisonment, not exceeding one 
month at a time, or three months in the space of 
one year, as to the court in its discretion shall seem 
meet. 

Forging or counterfeiting any memorial or certificate 
mentioned and directed by Stat. 2 & 3 Anne, c. 4, for 
public registering deeds, conveyances, and wills. 

Forging or counterfeiting any entry of the acknow-

NOTES, 

2 & 3 Anne, c. 4, 
s. 19. 

11 Geo. IV. & I 
Will. IV. c. 66, 
ss. 23, 26. 

l Vic. c. 90, s. J',, 

5 Anne, c. 18, s. 8. 

ledgment of any bargainer in any bargain and sale of II Geo. IV. & I 
. tl ,v t R'd' f h fany proper y, t &'C., m ie es 1 mg o t e county o 

York, or any memorial, &c., directed by 5 Anne, c. 18. 
Forging or counterfeiting any entry of acknowledg

ment of any bargainer in any bargain or sale of any pro
& · h · l E Rd· f h fperty, c., wit m t 10 ast 1 mg o t e county o 

York, or Kingston-upon-Hull, as directed by 6 Anne, 
c. 35. 

Forging or counterfeiting any entry of acknowledg
ment of any memorial, &c., directed by 7 Anne, c. 20, 
for registering deeds in the county of Middlesex. 

Forging or counterfeiting any entry of acknowledg
ment, or of any bargainer in any bargain and sale of 
property, &c., within the North Riding of the county of 
York, as directed by 8 George II. c. 6. 

Subscribing any false petition or application to the 
treasurer of his majesty's navy, or to the paymaster of 
royal marines, falsely representing oneself therein to be 
the widow, executor,~nearest, or one of the nearest, of 
kindred of any deceased commission or warrant officer of 
the navy, or commission officer of marines, or of any 
petty officer or seaman, non-commissioned officer of 
marines, or uttering or publishing any such petition or 
application knowing the same to be false, in order to 
procure, or to enable any other person to procure, a cer
tificate from the inspector of seamen's wills, or from the 
paymaster of royal marines, as provided by 11 George IV. 
& 1 ·William IV. c. 20, thereby to obtain payment of 
any wages, pay, half-pay, or pension, or any allowance 
from the compassionate fund of the navy, or payment of 

Will. IV. c. 66,ss. 23, 26. 

I Vic. c. 90, s. 5. 

6 Anne, c. 35, s. 26. 
11 Geo. IV. & I 

Will. IV. c. 66,ss. 23, 26. 

l Vic. c. 90, s. 5. 

7 Anne, c. 20, s. 15. 
II Geo. IV. & I 
, '\Viii. IV. c. 66, 

ss. 23, 26. 
l Vic. c. 90, s. 5. 

8 Geo. II. c. 6, s. 31. 
11 Geo. IV, & I 

Will. IV. c. 66.' 
ss. 23, 26. 

l Vic. c. 90, s. 5. 

II Geo. IV. & I 
Will. IV. c. 20, 
s. 86. 

2 Will. IV. c. 40. 
I Vic. C, 90, s. 5. 



NOTES, 

11 Geo. IV. & 1 
·wm. IV. c. 20, 
s. 87. 

I Vic. c. 90, s. 5. 

11 Geo. IV. & 1 
,vm. Iv. c. 66, 
ss. 17, 26. 

1 Vic. c. 90, s. 5, 

11 Geo. IV. & l 
,vm. Iv. c. 66, 
ss. 18, 26. 

1 Vic. c. 90, s. 5. 

11 Geo. !V. & 1 
,vi11. IV. c. c6, 
ss. 19, 26. 

1 Vic. c. 90, s. 5. 
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any wages, prize money, or allowances payable in respect 
of the services of any officer, seaman, or marine in the 
royal navy, &c. 

Forging or uttering, offering or exhibiting, any paper 
or writing purporting to be an extract from any register 
of marriage, baptism, or burial, or any certificate of mar
riage, &c., in order to sustain any claim to any wages, 
prize money, or other moneys due or payable in respect 
of the services of any officer, seaman, or marine in his 
majesty's navy. 

l\Iaking or using any frame, moul<l, or instrument, for 
the manufacture of paper, with the name or firm of any 
person or persons, body corporate or company, carrying 
on the business of bankers ( other than and except the 
Dank of England), appearing visible in the substance of 
the paper, without the authority of such body corporate. 

Engraving any words resembling any subscription 
subjoined to any bill of exchange or promissory note for 
the payment of money issued by any such persons without 
their authority; or without their authority having in 
one's posses:oion any plate, &c., or without their authority 
wilfully offering, uttering, disposing of', or putting off, or 
possessed of, any paper upon which any part of such 
counterfeit bill, &c., shall be made or printed. 

Engraving, or in anywise making upon any plate 
whatever, or upon any wood, stone, or other material, 
any bill of exchange, promissory note; undertaking, or 
order for payment of money, or any part of any bill of 
exch:wge, &c., in whatever language or languages the 
same may be expressed, and whether the same shall or 
shall not be or be intended to be under seal, purporting 
to be the bill, note, undertaking, or order, or part of the 
bill, &c., of any foreign prince or state, or of any minister 
or officer in the service of any foreign prince or state, or 
of any body corporate, or body of the like nature; con~ 
stituted or recognised by any foreign prince or state, or 
of any person or company of persons resident in any 
country not under the dominion of his majesty, without 
the authority of such foreign prince, &c. ; or, without 
such authority, using, or without lawful excuse, know
ingly having in his custody or possession any plate, &c., 
upon which any such foreign bill, &c., or any part 
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thereof, shall be engraveJ or maJe, or, without such 
authority, knowingly offering, uttering, disposing of, or 
putting off, or, without lawful excuse, knowingly having 
in one's custody or possession any paper upon which any 
part of such foreign bill, &c., shall be made or printed. 

Transportation beyond the seas for any term not 
err:ceeding fourteen nor less than seven years, or 
imprisonment for any term not exceeding three nor 
less than one year, at the discretion of the court. 

Subscribing, transmitting, utterh1g, or publishing any 
false petition or application to the inspector of seamen's 
wills, knowing the same to be false, in order to obtain, 
or to enable any other person to obtain, any check or 
certificate, in lieu of probate or let~ers of administration, 
in cases of claims where the deceasecl's assets shall not 
exceed 32l. anJ 20l. respectively. 

Transportation beyond the seas for any term not 
exceeding fourteen years, nor less than seven years, 
or imprisonment fur any term not exceeding tMee 
years, with or without hard labour, in the common 
gaol or house of correction, and to be kept in solitary 
co1ifi,nement fm· any portion or JJortions of such 
imprisonment, or of such imprisonment with hard 
labour, not exceeding one month at a time, or three 
months in the space of one year, as to the court in 
its discretion shalt seem meet, and, if a male, to be 
once, twice, or thrice publicly or privately whipped 
( if the court shalf .so think fit), in addition to such 
imprisonment. 

Any clerk or servant stealing any chattel, money, or 
valuable security, belonging to, or in the possession or 
power of, his master. 

Any clerk or servant, or any person employed for the 
purpose or in the capacity of a clerk or servant, by virtue 
of such employment receiving or taking into his posses
sion any chattel, money, or valuable security, for or in 
the name, or on the acco1mt of, his master, and frauJu
lently embezzling the same or any part thereof. 

Receiving any chattel, money, valuable security, or 

Nous. 

2 Will. IV. c. 40, 
s. 33. 

7 & 8 Geo. IV. c. 29, 
ss. 4, 46. 

l Vic. c. !10, s. 5. 

7 & 8 Geo. IV. c. 29, 
ss. 4, 47. 

l Yic. c. !JO, s. 5. 

7 & 8 Geo. IV. c. 29, 
ss. 4, 54. 



NOTES, 

I Vic. c. 90, s. 5. 

2 Will. IV. c. 34, 
ss. 5, 19. 

I Vic. c. 90, s. 5. 

I Vic. c. 36, ss. 29, 
41, 42. 

I Vic. c. 90, s. 5. 

2 Will. IV. c. 4, s. 1, 

1060 CRIMIN AL LAW, 

other property whatsoever, the stealing or taking whereof 
shall amount to a felony, either at common law, or by 
virtue of 7 & 8 George IV. c. 29, knowing the same to 
have been feloniously stolen or taken. 

Transportation beyond the seas for any te1·m not 
exceeding fourteen nor less than seven years, or 
imprisonment for any term not exceeding three 
years, with or without hard labou1·, in the common 
gaol or house of correction, and to be kept in solitary 
confinement for any po1·tion or portions of such 
imprisonment, not exceeding one month at a time, 
or three months in the space of one year, as to the 
court in its discretion shall seem meet. 

Impairing, diminishing, or lightening any of the king's 
current gold or silver coin, with intent to make the coin 
so impaired, &c., pass for the king's current gold or 
silver coin. 

Stealing or unlawfully taking away a post-letter bag 
sent by a post-office packet, or stealing or unlawfully 
taking a letter out of any such bag, or unlawfully opening 
any such bag. 

Transportation beyond the seas for any term not 
exceeding fourteen nor less than seven years, or 
i1JZprisonment, with or without hard labour, as to 
the court shall seem meet, for any term not exceed
ing three years. 

Any . person employed in the public service of his 
majesty, and intrusted by virtue of such employment 
with the receipt, custody, management, or control, of any 
chattel, money, or valuable security, embezzling the 
same, or any part thereof, or in any manner fraudulently 
applying or disposing of the same or any part thereof to 
his own use or benefit, or for any purpose whatsoever, 
except for the public service. 

Transportation beyond the seas for any term not 
ercceeding fou,rteen nor less than seven years, or to 
be imprisoned for any term not exceeding two 
years, with or without hard labour, in the common 
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gaol or house of cor1·ection, and to be kept in 

solitary confinement fur any portion or -portions of 

such imprisonment, not exceeding one month at a 

time, or three months in the space of one year, as 

to the court in its discretion shall seem meet. 


"\Vhere a person having been convicted of any offence 2 Will. IV. c. 34, 
against 2 ·William IV. c. 34, shall afterwards be indicted ss. 9, 19. 

1 Vic. c. 90, s. 5. 
for any offence against such act committed subsequent to 
such conviction, and, any clerk of the court or other officer 
having the custody of the records of the court where the 
offender was first convicted, or the deputy of such clerk 
or officer, shall certify or utter as true any false copy of 
any indictment or conviction for any offence against such 
act, knowing the same to be false; or if any person 
other than such clerk, officer, or deputy, shall sign or 
certify any copy of any such indictment or conviction, as 
such clerk, officer, or deputy, or shall utter any copy 
thereof with a false or counterfeit signature thereto, 
knowing the same to be false or counterfeit. 

Transportation beyond the seas for a te1·m not exceed

ing fourteen years, or conli,nement with hard labour 

for a term not exceeding jive nor less than three 

years, at the discretion of the court. 


Dealing or trading in, purchasing, selling, bartering, 5 Geo. IV. c. I 13, 
s. 10.or transferring, or contracting for the dealing in, &c., 


( except in such special cases as are permitted or other

wise provided for, by 5 George IV. c. 113, an act to 

amend and consolidate the laws relating to the abolition 

of the slave trade,) 0£ slaves, or persons intended to be 

dealt with as slaves; 


Or otherwise than as aforesaid, carrying away or 

removing, or contracting for the carrying away, &c., of 

slaves or other persons as or in order to their being dealt 

with as slaves; · 


Or importing or bringing, or contracting for the 

importing, &c., into any one place whatsoever, slaves or 

other persons, as or in order to their being dealt with 

as slaves; 


Or otherwise than as aforesaid, shipping, trans-ship
ping, embarking, receiving, detaining, or confining on 
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NOTES, 

board, or contracting for the shipping, &c., on board of 
any ship, vessel, or boat, slaves or other persons for the 
purpose of their being carried away or removed, or im
ported or brought into any place whatsoever, ;is or in 
order to their being dealt with as slaves ; 

Or fitting out, manning, navigating, equipping, des
patching, using, employing, letting, or taking to freight, 
or on hire, or contracting for the fitting out, &c., of any 
ship, vessel, or boat, in order to accomplish any of the 
objects, or the contracts in relation to the objects, which 
are by the said act declared unlawful ; 

Or lending or advancing, or becoming security for the 
loan or advance, or contracting for the landing, &c., of 
money, goods, or effects, employed or to be employed in 
accomplishing any of the objects, &c., or knowingly and 
wilfully becoming guarantee or security, or contracting 
for the becoming guarantee, &c., for agents employed or 
to be employed in accomplishing any of the objects, &c., 
or in any other manner engaging or contracting to 
engage, directly or indirectly, therein, as a partner, 
agent, or otberwise; 

Or shipping, trans-shipping, lading, rece1vmg, or 
putting on board, or contracting for the shipping, &c., 
on board of any vessel, &c., money, goods, or effects, to be 
employed in the accomplishing, &c., or taking the charge 
or command, or navigating, or embarking on board, or 
contracting for the taking. the charge, &c., of any ship, 
&c., as captain, master, mate, surgeon, or supercargo, 
knowing that such vessel, &c., is actually employed, or is 
in the same voyage, or upon the same occasion, in respect 
of which they shall so take the charge, &c., or contract 
so to do as aforesaid, intended to be employed in accom
plishing, &c. ; 

Or insuring, or contracting for the insuring, of any 
slaves, or any property or other subject-matter engaged 
or employed in accomplishing, &c. ; 

Or forging or counterfeiting any certificate, certificate 
of valuation, sentence or decree of condemnation or resti
tution, copy of sentence or decree of condemnation, &c., 
or any receipt (such receipts being required by the said 
act), or any part of such certificate, &c., as aforesaid; 

Or uttering or publishing the same, knowing it to be 
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forged, &c., with intent to defraud his majesty, his heirs, 
or successors, or any other person or persons whatsoever 
or any body politic or corporate. ' 

T1·ansportation beyond the seas for the term of four
teen years, or, in mitigation or commutation of such 
punishment, to be publicly wliipped, fined, and 
imprisoned, or all, or any one or more of them, as 
the court in its discretion shall thinkfit. 

Destroying, beating out, taking out, cutting out, 
defacing, oblite_rating, or erasing wholly or in part, any 
of the marks mentioned in 9 & 10 ,villiam III. c. 41, 
(an act for the better preventing the embezzlement of 
his majesty's stores of war, and preventing cheats, frauds, 
and abuses in paying seamen's wages,) and in 39 & 40 
George III. c. 89, (an act for the better preventing the 
embezzlement of his majesty's naval, ordnance, and vic
tualling stores,) or any other mark whatever denoting 
the property of his majesty, his heirs, or successors, in or 
to any warlike or naval, ordnance, or victualling stores, 
or causing, procuring, employing, or directing any other 
person or persons so to do for the purpose of concealing 
his majesty's property in such stores. 

Transportation for seven years. 

Any number of persons not less than three, within the 
hamlet of ,vapping, Stepney, or any other place, within 
the limits of the weekly bills of mortality, of the cities 
of London and ,vestminster, wherein persons shall un
lawfully assemble and. associate, for the sheltering them
selves from their debts, of which complaint shall have 
been made by a presentment of the grand jury, at a 
general or quarter sessions of the proper county, wilfully 
opposing any person from serving any writ, or any rule, 
or order of any court of law or equity, or other legal 
process whatsoever. 

\Vilfully opposing any officers of justice or their 
assistant,1 in the execution of any writ, or of any legal 
process, execution, or extent, within the hamlet of 
\Vapping, Stepney, and places adjacent, wherein persons 
shall unlawfully assemble, for the sheltering of them-

NOTES. 

9 & 10 Will III. 
c. 41. 

3!) & 40 Geo. III. 
c. 8!), s. 4. 

56 Geo. III. c. 138. 

11 Geo. I. c. 22, s. 1. 

p Geo. I. c. 22, s. 2. 
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selves from their debts, of which complaint shall have 
been made by a presentment of the grand jmy, at a 
general or quarter sessions of the proper county; or 
making rescous of any prisoner taken upon any such pro
cess, &c., within the places aforesaid ; or knowingly 
concealing any prisoner so taken, or any person who 
rescued any such prisoner, or anywise wilfully assisting 
in resisting any such officer or officers, or in rescuing any 
such prisoner. 

16 Geo. II. c. 31, s. 3. Assisting any prisoner to attempt to make his or her 
escape from the custo<ly of any constable, &c., who shall 
then have the lawful charge of such prisoner in order to 
carry him or her to gaol by virtue of a warrant of com
mitment for treason or any felony expressed in such 
warrant, or assisting any felon to attempt to make his 
escape from on board any boat or vessel carrying felons 

- for transportation, or from the contractor for the trans
portation of such felons, his assigns, or agents, or any 
other person to whom such felon shall have been lawfully 
delivered in or<ler for transportation. 

25 Geo. II. c. 37, ss. After execution had of a person convictecl of murder, 
9, IO. by force rescuing or attempting to rescue the bocly of such 

2 & 3 Will. IV. c. 75. 
offender out of the custody of the sheriff or his officers, 
during the conveyance of such body to any of the places 
directed by 25 George II. c. 37. 

32 Geo. II. c. 28, s. 17. Prisoners charge<l in execution for any debt or damages 
33 Geo. III. c. 5. not exceeding the sum of lOOl. [enlarged to 300l. by
39 Geo, III. c. 50. 33 George III. c. 5J, besides costs of suit, neglecting or 

refusing to deliver in and subscribe a just and true 
account of his or her whole estate and effects, as directed 
by 32 George II. c. 28, without offering or making ap
pear some just excuse for every such neglect or refusal ; 
or refusing to assign or convey his or her estate and 
effects according to the order of the court, &c. 

2 Geo. III. c. 28,s.13. Cutting, damaging, or spoiling any cordage, cable, 
buoys, buoy rope, headfast, or other fast, fixe<l to any 
anchor or moorings belonging to any vessel at anchor or 
moorings in the River Thames, or any rope used for the 
purpose of mooring or rafting masts or timber; or aiding 
or assisting therein, with an intent to steal the same. 

2 Geo. III. c. 28, s.19. Obstructing any person acting in the execution of any 
of the powers granted by 2 George III. c. 28 (an act to 
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prevent tho committing of thefts and frauds by persons 
navigating bum boats and other boats upon the river 
Thames) ; or acting in the assistance of any person so 
obstructing. 

Forging, casting, or counterfeiting, or causing to be 
forged, &c., the stamp directed to be used by ::18 George 
III. c. 69 (an act for allowing gold wares to be manufac
tured at a stanclard lower than is now allowed by law), for 
the marking or stamping of gold plate by the company of 
goldsmiths in London or Edinburgh, or the Birmingham 
or Sheffield company, or by the wardens or assayers at 
York, Exeter, Bristol, Chester, Norwich, or Newcastle
upon-Tyne, &c., transposing, or causing to be transposed, 
any stamp, &c., from one piece of wrought plate to 
another, or to any vessel of silver, brass, or other metal, 
&c., any stamp used by either of the said companies, &c., or 
selling, exchanging, or exposing to sale, or exporting out 
of the kingdom any wrought plate of gold, or any vessel 
of sih·er, &c., with any such forged mark, &c., wilfully 
knowing the same to be forged, or wilfully having or 
being possessed of any such counterfeit stamp, &c. 

Forging, or counterfeiting, or causing to be forged, 
&c., or assisting in the forging, &c., of the name or 
handwriting of any underwriter, on any policy of insur
ance, to any declaration of any return of the premium 
on such policy or any part thereof; or fraudulently 
altering, or causing to be alterecl, or assisting in altering, 
any such declaration after the same shall have been 
signed by any underwriter; or uttering, or making use of 
any such declaration, knowing the same to have been 
fraudulently altered, &c., for the purpose of obtaining 
any allowance, with intent to defraud his majesty [the 
54 George III. c. 133, is extended to contracts of in
sur::mce by 54 George III. c. 144.] 

Being armed with _a gun, pistol, sword, or pike, or in 
a violent manner with staves or stones rescuing any 
offender arrested, or seizing any goods or chattels seized 
under 6 George IV. c. 80 (an act to repeal the duties 
payable in respect of spirits distilled in Englancl, &c.), or 

25 Vide etiam 12 George IL c. 26; 31 George II. c. 32; 13 George 
III. c. 59, 


26 Vide etiam 54 George III. c. 144. 
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38 Geo. III. c. 69, s. 
725, 

54 Geo. III. c. 13.1, 
s. 10 26

• 

6 Geo. IV. c. 80, s. 
143. 
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3 & 4 Will. IV. c. 53, 
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-

I Vic. c. 36, s. 3-1. 

2G Geo, III, c. 106, 
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preventing such arrest of seizure, or assaulting, beating; or 
wounding any officer or officers, or other person or persons 
acting in his or their aid or assistance, or any person or 
persons who shall have given or be about to give any 
information against, or shall have discovered or given 
evidence against, or be about to discover or give evidence 
against, or shall seize or bring to justice any person or 
persons offending against such act, or who shall have 
seized, or be about to seize or examine any goods or 
chattels forfeited under such act ; or forcibly opposing 
the execution of any of the powers given by that act, or 
. being so armed, or with such violence as aforesaid offer
ing or theatening so to do, or aiding or abetting the 
commission of any such offences. 

Being found in company with more than four other 
persons with any goods liable to forfeiture under 3 & 4 
,vmiam IV. c. 53 (an act for the prevention of smug
gling), or any other act relating to the revenue of cus
toms or excise, or in company with one other person, 
within fo:e miles of the sea coast or any navigable river 
leading therefrom, with such goods, and carrying offen
sive arms or weapons, or disguised in a?y way. 

Forging or counterfeiting the handwriting of any 
person in the superscription of a post letter, or altering 
or changing upon a post letter the superscription thereof, 
or writing or sending by the post, or causing to be written 
or sent by the post, a letter, the superscription whereof, 
in whole or in part, shall be forged or counterfeited or 
altered, knowing the same to be forged, &c., with intent 
in either of those cases, to avoid the payment of the duty 
of postage. 

Transportation for any te1·m not exceeding seven yean 

Forging or counterfeiting the seal of the British Society 
for extending the Fisheries and improving the sea coasts 
of the kingdom, or any deed or writing under the com
mon seal, or demanding any money in pursuance of any 
such forged or counterfeited deed or writing, either from 
the society or any members or servants thereof, knowing 
such writing to be forged, with intent to defraud the 
said society or any other persons whomsoever. 
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Administering or causing to be administered, or aidincr, 
assisting, or being present at and consenting to, tl~e 
administering or taking in any manner or form whatso
ever, of any oath or engagement, purporting or intended. 
to bind the person taking the same to engage in any 
mutinous or seditious purpose, or to disturb the public 
peace, or to be of any association, society, or confederacy 
formed for any such purpose, or to obey the orders or 
commands of any committee or body of men not lawfully 
constituted., or of any leader or commander, or other per
son not having authority by law for that purpose, or not 
to inform or give evidence against any associate, confe
derate, or other person, or not to reveal or discover any 
unlawful combination or confederacy, or not to reveal or 
discover any illegal act done or to be done, or not reveal 
or discover any illegal oath or engagement which may 
have been administered or tendered to or taken by such 
person or persons, or to or by any other person or per
sons, or the import of any such oath or engagement, or 
taking any such oath or engagement, not being compelled 
thereto. 

Any pilot, hoveller, boatman, or other person in any 
small vessel, conveying any anchor or cable which may 
have been weighed, swept for, or taken possession of by 
them, or which they may have purchased of other persons, 
knowing them to have been weighed, &c., without being 
reported as is mentioned in I & 2 George IV. c. 75 ( an 
act to continue and amend certain acts for preventing 
frauds and dilapidations committed on merchants, ship
owners, and underwTiters, by boatmen and others; and 
also for remedying certafo defects relative to the adjust
ment of salvage in England, under an act. made in the 
twelfth year of Queen Anne), to any foreign port, har
bour, creek, or bay, and there selling and disposing of 
the same. 

Transportation for the term of seven years, or impri
sonment at the discretion of the court, for any pe1·iod 
not less titan two years. 

NOTES. 

37 Geo. III. c. 123, 
s. 121. 

1 & 2 Geo. IV. c. 75, 
s.15. 

Making, causing, or procuring to be made, or aiding 2 Will. IV. c. 16, 
s. 3. 

117 Vide etiam 39 George III. c, 79 ; 57 George 111. c. 19. 
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2 & 3 Will. IV. 
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l Vic. c. 3G, 
ss. 26, 42. 

I Vic. c. 90, s. 5. 
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in the same, or knowingly having in one's custody, not 
being authorised by the commissioners of excise, and 
without lawful excuse, any mould or frame, or other 
instrument, or any paper whatever, having therein or 
thereon the words " Excise Office," or any other words, 
figures, marks, or devices, peculiar to and appearing in 
the substance of the paper used by such commissioners 
for permits, or with any or part of such words, &c., 
intended to imitate or pass for the same, &c. 

Transportation for seven years, or imprisonment for 
any term, not exceeding four years, as the court 
shall direct. 

Forging or counterfeiting, or causing or procuring to 
be falsely made, &c., or willingly acting or assisting in 
the false making, &c., of any authority or certificate, or 
bill of exchange, mentioned in 2 & 3 \Villiam IV. c.106 
(an act to enable the officers in his majesty's army and 
their representatives, and the widows of officers and 
persons on·the compassionate list, and also civil officers 
on retired and superannuation allowances, payable by 
the paymaster-general of his majesty's forces, to draw for 
and receive their half-pay and allowances), or uttering as 
true any such false, &c., authority or certificate, or bill of 
exchange, knowing the same to be false, &c., with intent 
to defraud any person or persons, body or boclies politic 
or corporate. 

Transportation beyond the seas for the term of seven 
years, or imprisonment with or without hm·d labour, 
in the common gaol or house of correction, for any 
term not exceeding three years, and the qffender to 
be kept in solitary confinement for any portion of 
such imprisonment, not exceeding one month at a 
time, or three months in the space of one year, as to 
the court shall seem meet. 

Any person employed under the Post Office, stealing, 01• 

for any purpose whatever embezzling, secreting, or de
stroying a post letter. 

Transportation beyond the seas for the term of seven 
years, or imprisonment for any term not exceeding 
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two, nor less than one year, with or without hard 
labour, in the common gaol or house of correction, 
and to be kept in solitary confinement, for any 
portion or portions of such imprisonment, not ex
ceeding one month at a time, or three months in the 
space of one year, as to the com·t in its discretion 
shall seem meet. 

Forging the name or handwriting of any person, as or 
purporting to be a witness, attesting the execution of 
any power of attorney, or other authority to transfer any 
share or interest of or in any stock, annuity, or public 
fund which now is or hereafter may be transferable at the 
Bank of England, or at the South Sea House, or of or in 
the capital stock of any body corporate, company, or 
society, which now is or hereafter may be established by 
charter or act of parliament, or to receive any dividend 
payable in respect of any such share or interest, or utter
ing any such power of attorney or other authority; with 
the name or hand-writing of any person forged thereon as 
an attesting witness, knowing the same to be forged. 

Any clerk, officer, or servant of, or other person 
employed or intrusted by, the governor and company of 
the Bank of England, or the governor and company of 
merchants commonly called the South Sea · Company, 
knowingly making out or delivering any dividend warrant 
for a greater or less amount than the person or persons 
on whose behalf such dividend warrant shall be made 
out, is or are entitled to, with intent to defraud any 
person whatsoever. ~ 

Inserting, or causing or permitting to be inserted, in 
any copy of any register of baptisms, marriages, and 
burials, directed by law to be transmitted to the registrars 
of the diocese, within which any parish, district parish, 
or chapelry in England, where the ceremonies of baptism, 
marriage, and burial, can lawfully be performed.' may 
be sitrutted, any false entry of any matter relatmg to 
any baptism, marriage, or burial; or forging, or altering, 
or utterina knowina the same to be forged or altered, i,,, 0 

any copy of any reaister, so directed to be transmitted as 
aforesaid; or knowingly and wilfully signing or verifying 
any copy of any register so directed to be transmitted as 

NOTES. 

11 Geo.IV.& lWill. 
IV. c. GG, ss. 8, 2G. 

1 Vic. c. 90, s. 5, 

11 Geo. IV. & 1Will. 
IV. c. GG, ss. 9, 26. 

I Vic. c. 90, s. 5. 

11 Geo. IV. & 1 Will. 
IV. c. G6, ss. 22, 26. 

1 Vic, c. 90, s. 5. 



NOTES, 

12 Car. II. c. 22, s. 4. 
7 & 8 Geo. IV. c. 28, 

ss. 8, 9. 
1 Vic. c. 90, s. 5. 

9 Geo. I. c. 28, s. 1. 
7 & 8 Geo. IV. c. 28, 

ss. 8, 9. 
I Vic. c. 90, s. 5. 

9 Geo. I. c. 28, s. 2. 
7 & 8 Geo. IV. c. 28, 

ss. 8, 9. 
l Vic. C, 90, s. 5, 
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aforesaid, which copy shall be false in any part thereof, 
knowing the same to be false. 

T1·ansportation beyond the seas fo1· the term of seven 
years, or imprisonment fo1· any te1·m not exceeding 
two years, with or without hard labour, in the 
common gaol or house of correction, and to be kept 
in solita1·y confinement for any portion or po1·tions 
of such imprisonment, or of such imp1·isonment 
with hard labour, not exceeding one month at a 
time, or three months in the space of one year, as to 
the court in its discretion shall seem rneet; and ifa 
male, to be once, twice, or thrice publicly or p1·ivately 
whipped (if the court shall so think fit), in addition 
to such imprisonment. 

Counterfeiting, or causing to be counterfeited any of 
the seals used by the corporation or congregation of the 
Dutch Bay Hall in Colchester, or not being the officer 
thereunto by the said corporation appointed, and in the 
place by them thereunto appointed, affixing any such 
seal or seals to any Colchester Bays, whether counter
feited or not (for the third offence). 

,vithin the place commonly called Suffolk-place or 
the Mint, in the parish of St. George, in the county of 
Surrey, or within any of the limits thereof, obstructing 
any person serving or executing any writ, rule, or order 
of any court of law or equity, or justice of tho peace, or 
assaulting or abusing the officer executing the same, 
whereby he shall have received damage or bodily hurt. 

Resisting any officer of justice or their assistants in 
the execution of any legal writ within the place called 
Suffolk-place or the Mint, or within any the limits or 
pretended limits thereof; or making rescous of any 
prisoner taken upon any such writ, &c., or concealing any 
prisoner so taken, or any persons who rescued such 
prisoner, or anyways assisting in resisting any such 
officer, or in rescuing such prisoners; or presuming to 
exercis~ any unlawful jurisdiction, or making or execut
ing, &c., any pretended ordinance for supporting any 
pretended privilege within the place called Suffolk-place 
or the Mint, or any the limits or pretended limits thereof, 
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contrary to law, or for opposing and hindering the duo 
execution of any legal or equitable process. 

Forging or counterfeiting, or procuring to be forged or 
counterfeited, or wilfully acting or assisting in the forging, 
&c., the name or hand of the registrar of the High Court 
of Admiralty and High Court of Appeals for Prizes, or 
his deputy, or any of the cashiers of the governor and 
company of the Bank of England, to any certificate, 
entry, indorsement, declaration of trust, note, direction, 
authority, instrument, or writing whatsoever, for, or in 
order to the receiving or obtaining any of the money or 
effects of any of the suitors of the said courts, or either of 
them ; or forging, &c., or procuring to be forged, &c., or 
willingly acting or assisting in forging, &c., any certificate, 
&c. made by such registrar or his deputy, or any of the 
cashiers of the governor and company of the Bank of 
England ; or uttering or publishing any such, knowing 
the same to be forged, &c., with intent to defraud any 
person whatsoever. 

Any person having the custody of any convict ordered 
to be confined within the Penitentiary at Millbank, or 
being employed by the person having such custody as a 
keeper, under-keeper, turnkey, assistant, or guard, volun
tarily permitting such convict to escape; or any person 
whatsoever, by supplying arms, tools, or instruments of 
disguise, or otherwise in any manner aiding and assisting 
to any such·· convict in any escape, or. in any attempt to 
make an escape, though no escape be actually made, or 
attempting to rescue any such convict, or aiding and 
assisting in any such attempt, though no rescue be 
actually made. 

Any persons who shall have preserved or taken pos
session of any merchandize or marine stores, whether 
belonging to his majesty or any British subjects, or 
foreigners, from any ship or vessel stranded, deserted by her 
crew, or wrecked, within the jurisdiction of the Cinque 
Ports, · and selling, disposing of, or otherwise making 
away with the same, or in any manner concealing, de

re Yide etiam 11 George IY. & l William IY. c. 66 ; 2 & 3 
William IY. c. 123; 3 & 4 William IV. c. 123; and 3 & 4 ,villiam 
IV, c. 44;. I Victoria, c. 84, s. 2 & 3. 

NOTES, 

53 Geo. III. c. 151, 
s. 12. 

7 & 8 Geo. IV. c. 28, 
ss. 8, 9. 

l Vic. c. 90, s. 5 28, 

56 Geo. III. c. 63, 
s. 44. 

7 & 8 Geo. IV. c. 28, 
ss. 8, 9. 

I Vic. c. 90, s. 5, 

l & 2 Geo. IV. c. 76, 
s. 8. 

7 & 8 Geo. IV. c. 28, 
ss. 8, 9. 

l Vic. c. 90, s. 5, 



NOTES, 

5 Geo. IV. c. 52,s. 22. 
7 & 8 Geo. IV. c. 28, 

6S, 8, 9. 
I Vic. c. 90, s. 5. 

7 & 8 Geo:IV. c. 28, 
ss. 8, 9. 

10 Geo. IV. c. 50, s. 
124. 
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facing, taking out, or obliterating the marks or numbers 
thereon, or altering the same in any manner, with intent 
thereby directly or indirectly to prevent the discovery 
and identity of such articles by the owner or owners 
thereof. 

Casting, forging, or counterfeiting, or causing or pro
curing to be cast, &c., any mark or stamp used for marking 
gold or silver plate in pursuance of 5 George IV. c. 52, 
( an act [local and personal] for repealing so much of an act 
of the thirteenth year of the reign of his late majesty King 
George III., intituled An Act for appointing wardens and 
assay masters for assaying wrought plate in the towns of 
Sheffield and Birmingham, as relates to the town of Bir
mingham, and ,vi thin twenty miles thereof; and for grant
ing further and more effectual powers for assaying and 

-marking gold and silver plate wrought or made within the 
said town of Birmingham, and within thirty miles thereof, 
and for other purposes relating thereto), or by any maker 
or worker 9f gold or silver plate, or any or either of them; 
or casting, &c., or causing or procuring to be cast, &c., 
any mark, stamp, or impression, in imitation of or to 
resemble any mark, &c., made with any mark or stamp 
used as aforesaid by the " guardians of the standard of 
wrought plate in Birmingham," or by any maker or 
worker of gold or silver plate, or any or either of them, 
&c.; or selling, exchanging, or exposing to sale, or 
exporting out of this kingdom any gold wrought plate or 
silver wrought plate, or any vessel of base metal with 
any such forged or counterfeited mark, &c., thereon, or 
any mark, &c., which hath been or shall be transposed or 
removed from any other piece of gold or silver plate, 
knowing such mark, &c. to be forged, &c., as aforesaid; 
or wilfully or knowingly having or being possessed of 
any mark or stamp which hath been or shall be forged 
or counterfeited in imitation of, or to resemble any mark 
or stamp used as aforesaid by the said company, or by 
any maker or worker of gold or silver plate, or any or 
either of them. 

Forging, or counterfeiting, or acting or assisting in 
forging, &c., the name or handwriting of the conunis
sioners for the time being of his majesty's woods, forests, 
land revenues, works, and buildings, or of any or either 



CRIMIN AL LAW, 1073 
NOTES, 

of them, to any draft, instrument, or writing whatsoever, 
· 2 & 3 Will IV. c. I,

for or Ill order to the receiving or obtaining any of the . s. 1. 

money in the hands or custody of the governor and com- I Vic. c. !JO, s. 5'". 

pany of the Bank of England, or of the Bank of Ireland,_ 
or of any private banker, on account of the said commis
sioners, or forging, &c., or causing or procuring to be 
forged, &c., or wilfully acting or assisting in the forging, 
&c., any draft, '&c., in form of a draft made by the said 
commissioners, or any or either of them; or uttering or 
publishing any such, knowing the same to be forged, 
&c., with an intent to defraud the governor and company 
of the Bank of England, or of the Bank of Ireland, or 
any private banker, or any body corporate, or any person 
or persons whomsoever. 

\ Vilfully ( except in the case of a marriage between 7 & 8 Geo. IV. c. 28, 
ss. 8, !),two of the society of friends, called Quakers, according 

G& 7Will. IV. c. 85, to the usages of the said society, or between two persons s. 30. 
professing the Jewish religion, according to the usages of 1 Vic. c. !JO, s. 5. 

the Jews) solemnizing any marriage in England, except 
by special licence, in any other place than a church or 
chapel in which marriages may be solemnized according 
to the rites of the Church of England, 01· than the regis
tered building or office specified in the notice and certifi
cate required by the 6 & 7 vVilliam IV. c. 85 (an act 
for marriages in England); 

Or, in any such registered building or office, knowingly 
and wilfully solemnizing any marriage in the absence of 
a registrar of the district in which such registered build
ing or office is situated; 

Or solemnizing any marriage in England ( except by 
licence) within twenty-one days after the entry of the 
notice to the superintendent registrar, as directed by the 
said act; or, if the marriage is by licence, within seven 
days after such entry, or after three calendar months 
after such entry. 

Any superintendent registrar issuing any certificate for 7 & 8 Geo. IV. c. 28, 
ss. 8, !),marriage, after the expiration of three calendar months 6 & 7 Will IV. c, 85,

after the notice shall have been entered by him, as men s. 40. 
1 Vic. c. !JO, s. 5. tioned in 6 & 7 ,villiam IV. c. 85, or any certificate 

for marriage by licence, before the expiration of seven 

29 Vi<le ctiam G & 7 ,villiam IV. c. ()5, 



NOTES, 

7 & 8 Geo. IV. c. 29., 
ss. 8, !), 

G&7Will. IV. c. 85, 
B, 40. 

l Vic. c. 22, B, 3. 
l Vic. c. !JO, s. 5 30

; 

7 & 8 Geo. IV. c. 28, 
ss. 8, 9. 

G & 7 Will. IV. c. 86, 
s. 43. 

l Vic. c. !JO, s. 5. 

7 & 8 Geo. IV. c. 2!J, 
ss. 3, 4. 

l Vic. c. !JO, s. 5 31, 

7 & 8 Geo. IV. c.29, 
ss. 3, 4, 26. 

I Vic. c. !JO, s. 5. 
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days after the entry of tho notice, or nny certificate for 
marriage without licence before the expiration of twenty
one days after the entry of the notice, or any certificate, 
the issue of which shall have been forbidden, as in such 
statute mentioned, by any person authorized to forbid 
the issue of tho registrar's certificate, or knowingly and 
wilfully registering any marriage in such act declared to 
be null and void ; , 

Or, any registrar issuing any licence for marriage after 
the expiration of three calendar months after tho notice 
shall have been entered by the registrar, as in such 
statute mentioned, or knowingly and wilfully solemnizing 
in his office any marriage in the said act declared to ho 
null and void. 

Any superintendent registrar issuing any licence for 
marriage, after the expiration of three calendar months 
after the notice shall have been entered by the registrar, 
as provided by 6 & 7 ,villiam IV. c. 85; or solemnizing 
or permitting to be solemnized in his office any marriage 
in the 6 & 7 ,villiam IV. c. 86 (an act for registering 
births, deaths, and marriages, in England), declared to be 
null and void. 

·wilfully destroying, or injuring, or causing to be 
destroyed or injured, any register book (to be provided 
in pursuance of the 6 & 7 ,villiam IV. c. 8G, an act for 
registering births, deaths, and marriages in England), or. 
any part or certified copy of any part thereof; or falsely 
making or counterfeiting, or causing to be falsely made, 
&c., any part of any such register book or certified copy 
thereof; or wilfully inserting or causing to be inserted 
in any register book or certified copy thereof, any false 
entry of any birth, death, or marriage, or wilfully giving 
any false certificate, or certifying any writing to be a 
copy or extract of any registrar book, knowing the same 
register to be false in any part thereof, or forging or 
counterfeiting the seal of the register office. 

Simple larceny. 

Coursing, hunting, snaring, or carrying away, or 
killing, or wounding, or attempting to kill or wound, 

80 Vide etiam 6 & 7 William IV. c. 86. 

81 Vide etiaru 11 George III. c. 14, s. 26; 11 George III. c. 43, s. 52. 
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any deer kept, ~r being in the enclosed part of any forest, 
chase, or purlieu, or in any enclosed land wherein deer 
shall be usually kept, 

Having been previously convicted of unlawfully and 
wilfully coursing, hunting, snaring, or carrying away, or 
killing or wounding, or attempting to kill or wound any 
deer kept, or being in the inclosed or uninclosed part of 
any forest, chase, purlieu, or land, offending a second 
time, by committing any of the offences hereinbefore last 
enumerated, whether such second offence be of the same 
description as the first or not. 

Having entered into any forest, chase, or purlieu 
(whether enclosed or not), or into any enclosed land 
where deer shall be usually kept, with intent unla,vfully 
to hunt, course, wound, kill, snare, or carry away any 
deer, unlawfully beating or wounding any person in
trusted with the care of the deer, or any of his assistants 
in the execution of any of the powers given by the 7 & 8 
George IV. c. 29 (an act for consolidating the laws in 
England relative to larceny and other offences connected 
therewith). 

Stealing any oysters or oyster brood from any oyster 
bed, laying, or fishery, being the property of any other 
person, and sufficiently marked out and known as such. 

Stealing, or severing with intent to steal, the ore of any 
metal, or lapis calaminaris, manganese, or mundick, or 
any wad, black cawke, or black lead, or any coal, or 
cannel coal, from any mine, bed, or vein thereof, respec
tively. 

Stealing, or cutting, breaking, rooting up, or otherwise 
destroying or damaging, with intent to steal, the whole 
or any part of any tree, sapling, or shrub, or any under
wood, respectively growing in any park, pleasure ground, 
garden, orchard, or avenue, or in any ground adjoining 
or belonging to any dwelling-house (in case the value of 
the article or articles stolen, or the amount of the injury 
done, shall exceed the sum of ll.); 

Or stealing, &c., any tree, &c., respectively growing 
elsewhere than in any of the situations herein before men
tioned (in case the value of the article or articles stolen, 
or the amount of the injury done shall exceed tho sum 
of 5l.) ; 

NOTES. 

7 & 8 Geo. IV. c. 29, 
ss. 3, 4, 26. 

1 Vic. c. 90, s. 5. 

7 & 8 Geo. IV. c. 29, 
ss. 3, 4, 29. 

I Vic. c. 90, s. 5. 

7 & 8 Geo. IV. c. 291 
ss. 3, 4, 36. 

1 Vic. c. 90, s. 5. 

7 & 8 Geo. IV. c. 29, 
ss. 3, 4, 37. 

I ':ic. C, 90, s. 5. 

7 & 8 Geo. IV. c. 29, 
ss. 3, 4, 38. 

1 Vic. c. 90, s. 5. 



NOTES. 

7 & 8 Geo. IV. c. 29, 
ss. 3, 4, 39. 

l Vic. c. 90, s. 5. 

7 & 8 Geo. lV. c, 29, 
ss. 3, 4, 42. 

l Vic. c. 90, s. 5, 

7 & 8 Geo. IV. c. 29, 
ss. 3, 4, 4-t. 

l Vic. c. 90, s. 5. 

, 

7 & 8 Geo. IV. c. 29, 
ss. 3, 4, 45. 

l Vic. c. 90, s. 5. 

7 & 8 Geo. IV. c. 30, 
ss. 4, 27. 

1 Vic. c. 90, s. 5. 

7 & 8 Geo. IV. c. 30, 
ss. 6, 27. 

l Vic. c. oo, s. 5. 

7 & 8 Geo. IV. c. 30, 
ss. 7, 27. 

l Vic. c. 90, s. 5. 
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Or stealing, &c., any tree, &c., wheresoever tho same 
may be respectively growing (the stealing of such article 
or articles, or the injury done, being to the amount of 
ls. at the least), in case the offender shall have been 
twice previously convicted. 

Stealing, or destroying, or damaging, with intent to 
steal, any plant, root, fruit, or vegetable production, 
growing in any garden, orchard, nursery-ground, hot
house, green-house, or conservatory, having been pre
viously convicted of any of the said offences. 
. Stealing or ripping, cutting or breaking, with intent 

to steal, any glass or woodwork belonging to any build
ings whatsoever, or any lead, iron, copper, brass, or other 
metal, or any utensil or fixture, whether made of metal, 
or other material, respectively fixed in or to any building 
whatsoever, or anything made of metal, fixed in any 
land, being private property, or for a fence to any dwell
ing house, garden, or area, or in any square, street, or 
other place dedicated to public use or ornament. 

Any person stealing any chattel or fixture, let to be 
used by him or her, in or within any house, or lodging 
(whether the contract shall have been entered into by 
him or her, or by her husband, or by any person on 
behalf of him or her, or her husband). 

Cutting, breaking, or destroying, or damaging, with 
intent to destroy or render useless, any threshing machine 
or engine, whether fixed or moveable, prepared for or 
employed in any manufacture whatsoever ( except in the 
manufacture of silk, woollen, linen, or cotton goods, or 
goods of any one or more of those materials mixed with 
each other, or mixed with any other material, or any 
framework, knitted piece, stocking, hose, or lace). 

Causing any water to be conveyed into any mine, or 
into any subterraneous passage communicating therewith, 
with intent thereby to destroy or damage such mine, or 
to hinder or delay the working thereof; or with the like 
intent wilfully and maliciously pulling down, filling up, 
or obstructing any airway, waterway, drain, pit, level, or 
shaft, of or belonging to any mine. 

Pulling down, or destroying, or clamaging, with intent 
to destroy or render useless, any steam engine, or other 
engine for sinking, draining, or working any mine, or 
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any staith, buil~ing, or erection used in conducting the 
business of any mine, or any bridge, waggon-way, or trunk 
for conveying minerals from any mine, whether such 
building, &c., be completed or in an unfinished state. 

Damaging otherwise than by fire, any ship or vessel, 
whether complete or in an unfinished state, with intent 
to destroy the same, or to render the same useless. 

Cutting off, drawing up, or removing any piles, chalk, 
or other materials fixed in the ground, and used for 
securing any sea-bank, or sea-wall, or the bank or wall 
of any river, canal, or marsh; or unlawfully and ma
liciously opening or drawing up any flood-gate, or doing 
any other injury or mischief to any navigable river, or 
canal, with intent, and so as thereby to obstruct or pre
vent the carrying on, completing, or maintaining the 
navigation thereof. 

Setting fire to any crop, grain, or pulse, whether 
standing or cut down, or to any part of a wood, coppice, 
or plantation of trees, or to any heath, gorze, furze, or 
fern, wheresoever the same may be growing. 

Cutting, breaking, barking, rooting up, or otherwise 
destroying or damaging the whole or any part of any tree, 
sapling, or shrub, or any underwood, respectively growing 
in any park, pleasure ground, garden, orchard, or avenue, 
or in any ground, adjoining or belonging to any dwelling 
house (in case the amount of the injury clone shall exceed 
the sum of ll.) 

Cutting, breaking, barking, rooting up, or otherwise 
destroying or damaging the whole or any part of any 
tree, sapling, shrub, or any underwood, respectively 
growing elsewhere than in any of the situations herein
before mentioned (in case the amount of the injury done 
shall exceed the sum of 5l.) 

Having been twice convicted of maliciously cutting, 
breaking, barking, rooting up, or otherwise destroying 
or damaging the whole or any part of any tree, sapling, 
or shrub, or any underwood, wheresoever the same may 
be respectively growing, the injury done being to the 
amount of Is. at least, and again committing any of 
the said offences. 

Having been convicted of maliciously destroying, or 
damaging, with intent to destroy, any plant, root, fruit, 

NOTES. 

7 & 8 Geo. IV. c. 30, 
ss. 10, 27. 

I Vic. c. 90, s. 5. 

7 & 8 Geo. IV. c. 30, 
ss. 12, 27. 

I Vic. c. 90, s. 5. 

7& 8 Geo. IV. c. 30, 
ss. 17, 27. 

l Vic. c. 90, s. 5. 

7 & 8 Geo. IV. c. 30, 
ss. 19, 27. 

l Vic, c. 90, s. 5. 

7 & 8 Geo. IV. c. 30, 
ss. 19, 27, 

I Vic. c. 90, s. 5. 

7 & 8 Geo. IV. c. 30, 
ss. 20, 27. 

I Vic. c. 90, s. 5. 

1 & a Geo. IV. c. 30, 
ss. 21, 27. 

1 Vic. c. 90, s. 5. 
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NOTES. 

9 Geo. IV. c. 31, s. 21. 

, 

9 Geo. IV. c. 31,s. 22. 

or vegetable production, growing in any garden, orchard, 
nursery-ground, hot-house, green-house, or conservatory, 
and afterwards committing any of the said offences. 

Transportation beyond tlte seas for the tetm of seven 
years, or imprisonment, with or without hard labour, 
in the common gaol or house of correction, for any 
term not exceeding two years, and, if a male, the 
qffender to be once, twice, or thrice publicly 01· pri
vately whipped (if the court shall so think fit), in 
addition to such imprisonment. 

Either by force or fraud, maliciously leading or taking 
away, or decoying, or enticing away, or detaining any 
child under the age of ten years, with intent to deprive 
the parent or parents, or any other person having tho 
lawful care or charge of such child, of the possession of 
such child, or with the intent to steal any article upon 
or about the person of such child, to whomsoever such 
article may belong; or with any such intent receiving 
or harbouring any such child, knowing the samo to 
have been by force or fraud led, taken, decoyed, enticed 
a\'.ray, or detained, as herein before-mentioned; or coun
selling, al.ding or abetting therein. 

T1·ansportation beyond the seas for the term of seven 
years, or imprisonment, with or without hard labour, 
in the common gaol, 01· house of con·ection, for any 
term not e,1Jceeding two yeats. 

Any person being married marrying any other person 
during the life of the former husband or wife, whether 
the second marriage shall have taken place in England 
or elsewhere ; or any person counselling, aiding, or abet
ting such offender 8

". 

Transpo1·tation for any term not exceeding seven years, 
or imprisonment f01· any number of years, at the 
discretion of the court. 

n This offence does not include the case of a person marrying a 
second time, whose husband or wife shall have been absent, and not 
known to be living, for the then seven preceding years; or who shall 
have been divorced from the first marriage; or whose former mar• 
riage shall have been declared void by the sentence of any court of 
competent jurisdiction; nor to any second marriage contracted out of 
England, by any other than a subject of his majesty, s, 22, 
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\Vilfully cutting away, casting adrift, removing, alter
ing, defacing, s~nking, or destroying, or doing, or com
mitting any act with intent and design, to cut away, &c., 
or in any other way injure or conceal any buoy, buoy
rope or mark, belonging to any vessel, or which may be 
attached to any anchor or cable belonging to any vessel, 
whether in distress or otherwise. 

Transportation beyond the seas for any term not 
e,r:ceeding seven years, or imprisonment for any 
term not e,r:ceeding two years, with or without 
hard labour, in the common gaol or house of cor
rection, and to be kept in solitary confinement for 
any portion or portions of sitch imp1·isonment, not 
e,r:ceeding one month at a time, or three months 
in the space of one year, as to the court in its dis
cretion shall seem meet. 

l\Iaking or counterfeiting any coin resembling, or 
intended to resemble or pass for any of the king's current 
copper coin; or knowingly, and without lawful authority, 
making or mending, or beginning or proceeding to make 
or mend, or buying or selling, or knowingly, and without 
lawful excuse, having in one's custody or possession, any 
instrument, tool, or engine adapted and intended for the 
counterfeiting any of the king's current copper coin ; or 
buying or selling, receiving, paying or putting off, or 
offering to buy, &c., any false or counterfeit coin, &c., 
resembling, &c., any of the king's current copper coin, 
at or for a lower rate or value than the same by its deno
mination imports, or was coined or counterfeited for. 

Transportation, beyond the seas for any time not etv
ceeding seven years, or fine, imprisonment, and 
such corporal punishment, by public or private 
whipping, as the court shall direct. 

Any person or persons keeping or using any slaughter
ing house or place, and slaughtering any " horse, mare, 
or gelding, foal or filly, ass or mule, or any bull, cow, 
heifer, ox, calf, sheep, hog, goat, or other cattle, for any 
other purpose than for butchers' meat, or flaying any 

as Yide etiam 5 & 6 William IV, C, 50, ss. 7, 8. 

NoTEs. 

I & 2 Geo. IV. c. 75, 
s. 11. 

2 Will IV. c. 34, s. 
12. 

I Vic. c. 90, s. 5. 

26 Geo. III. c, 71, 
s. 8 ••. 
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5 Eliz. c. 15, s. 3. 

, 

56 Geo. III. c. 03, 
s. 44 

34 
• 

1 Vic. c. 87, ss. G, 10. 
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horse, mare, gelding," &c., brought <lead to such slaugh
tering house, or other place, without taking out a 
licence, or without giving the notice required by 26 
George III. c. 71, (an act for regulating houses and 
other places kept for the purpose of slaughtering 
horses,) or slaughtering, killing or flaying the same at 
any time or times, other than and except within the 
hours in such statute limited, or not delaying to slaughter 
or kill the same according to the direction-of the inspector 
authorized to prohibit the same. 

Imprisonment for life and forfeitu1·e of all goods and 
chattels, real and pe1·sonal. 

Having been convicted of publishing fantastical pro
phesies upon arms, &c., to the intent to make insur
rection, &c., as is mentioned in 5 Elizabeth, c. 15, s. 2, 
off ending a second time. 

Confinement in the Penitentiary at Afillbank, for any 
term not exceeding five, nor less titan one year. 

Rescuing any convict who shall be ordered to be con
fined within the penitentiary at Millbank, either <luring 
the time of his or her conveyance to the said peniten
tiary, or whilst such conYict shall be in the custody of 
the person or persons under ,vhose care and charge he 
or she shall be so confined: or aiding or assisting in any 
such rescue. 

Imprisonment, with or without hard labour, in the 
common gaol or hoitse of correction, for any term 
not emceeding three yem·s, and the qjfender to be 
kept in solitary confinement for any portion or por
tions of such imp1·isonment, or of such imprison
ment with hard labour, not emceeding one month at 
any one time, and not exceeding tMee months in 
any one year, as to the court in its discretion shall 
seem meet. 

Assaulting any person with intent to rob, (save and 

8
' Vido etiam 59 George III. c. 13(); 1 Edward II. Stat. 2; 7 & 8 

Geo. IV. c. 33, 



CRIMINAL LAW. 1081 

except in the cases where a greater punishment is pro
vided by 1 Victoria, c. 87.) 

"\Vith menaces or by force, demanding any property of 
any person with intent to steal the same. 

L1sT OF l\:IrsnEMEANORs. 

Transpottation for life. 

After beinir sentenced and ordered to be banished, ~ 

under the provisions of 10 George IV. c. 7, (an act for 
the relief of his majesty's Roman Catholic subjects,) 
being at large within any part of the United Kingdom, 
without some la"vful excuse, after the end of three 
calendar months from the time such sentence and order 
hath been pronounced. 

Banis!tment from t!te United Kingdom for life. 

Jesuit or member of any religious order, community, 
or society of the Church of Rome, bound by monastic 
or religious vows, coming into this realm. 

Or having obtained the secretary of state's license to 
remain therein, under the provisions of 10 George IV. 
c. 7, ( an act for the relief of his majesty's Roman 
Catholic subjects,) not departing from the United King
dom within twenty days after the expiration mentioned 
in such license, or · if such license shall have been 
revoked, then within twenty days after notice of such 
revocation shall have been given to him. 

"\Vithin any part of the United Kingdom, being 
admitted or becoming a Jesuit, or brother, or member of 
any religious order, community, or society of the Church 
of Rome. 

Transp01·tation for .tlie term ofJo1wteen years. 

Casting, forging, or counterfeiting, or causing or pro
curing to be cast, &c., any mark or stamp, used for 
making plate, in pursuance of 13 George III. c. 521 
(an act for appointing wardens and assay masters for 
assaying wrought plate in the towns of Sh~ffield and 
Birmingham,) or by any maker or worker of silver plate, 
or any or eitlrnr of them, or any mark, stamp or im
pression in imitation of or to resemble any mark, &c., 

VOL. JI. 38 

NOTES. 

1 Vic. c. 87, ss. 7, 10, 

10 G eo. J"r,.c. 7,s. 36. 

10 Geo. IV. c. 7, s. 29. 

10 Geo. IV.c. 7, s.31. 

10 Geo. IV.c. 7,s.34. 

13 Geo. III. c. 52, s. 
14. 

5 Geo. IV. c. 52, s. I. 
[local and personal.] 
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made with any mark or stamp used as aforesaid, by the 
Sheffield Company, or by any maker 01· worker of silver 
plate, or any or either of them, &c., or transposing, or 
causing to be removed from one piece of wrought plate 
to another, or to any platecl vessel, any impression made 
with any stamp used by the said company, &c., or selling, 
exchanging, or exposing to sale, or exporting, any silver, 
wrought plate, &c., ,vith such forged impressions, &c., or 
wilfully being possessed of any mark or stamp which hath 
been counterfeited in imitation of, or to resemble, any 
mark or stamp used as aforesaid by the said company, &c. 

Transportation beyond the seas for a tenn offourteen 
yea1·s, o1', in mitigation or commutation 1 of s1tc!t 
punishment, to be publicly whipped,.fined, or impri. 

· soned, 01· all 01· any one or 11101·e of them, as the 
court in its disc1'etion shall think.fit.· 

Any person not being a contractor, or employecl as m 
9 & 10 ,villiam III. c. 41 (an act for the better pre
venting the embezzlement of his majesty's stores of ,var, 
and preventing cheats, frauds, and abuses in paying sea
men's wages,) ifl mentioned, ,villingly or knowingly 
selling or delivering, or causing or procuring to be sold, 
&c., to any person or persons whomsoever, or willingly 
or knowingly receiving, or having in his, her, or their 
custody, possession, or keeping, any stores of war, or naval, 
ordnance, or victualling stores, or any goods whatsoever, 
marked. as in 9 & 10 ,vmiam III. c. 8 (an act for 
continuing some laws and reviving others therein men
tioned, for exempting apothecaries from serving parish 
and ward offices, and upon juries, and relating to jurors, 
and. to the payment of seamen's wages, and the preserva
tion of naval stores and stores of war, &c.) are expressed, 
or any canvas marked either with a blue streak in the 
middle, or with a blue streak in a serpentine form, or any 
bewper, otherwise called bunting, wrought with one 
or more streaks of raised tape (such stores of war, 
&c., or any of them, being in a raw or unconverted 
state, or being new, or not more than one-third worn): 

1 In the case_ of a second offence, the fourteen years' transporta• 
tion is absolute. Yide etiam 7 & 8 George IV. c. 29; 54 Geori::e III. 
c. 60. 
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NOTES. 

or concealing such stores or goods, or any of them, 
marked as aforesaid; unless. such person or persons shall, 
upon his or their trial, produce a certificate under the 
hands of three or more of his majesty's principal officers _ 
or commissioners of the navy, ordnance, or victualling, 
expressing the numbers, quantities, or weights of such 
stores or goods as he or they shall then be indicted for, 
and the occasion or reason of such stores or goods coming 
to his, her, or their hands or possession. 

Being guilty of a second offence, contrary to the acts 	9 &IO Will. III.c. 41. 
39 & 40 Geo. III. c.of 9 & 10 ,villiam III. c. 41, and 39 & 40 George III. 

89, ss. 5, 7, 
c. 	89, which would not otherwise, as the first offence, 56 Geo. III. c. 138, 

8, 2. subject a person to transportation. 

Tmnsportation beyond tlte seas for any term not e,v
ceediug fourteen, nm· less than seven years, or fine 
and imprisonment, with or without ha1·d labou,r, in 
the common gaol or house of correction, or both, and 
to be kept in solita1·y confinement for any portion 
or portions of such imprisonment, or of such irnp1·i
sonrnent with hard labour, not exceeding one month 
at a time, or th1·ee months in the space of one year, 
as to the court, in its discretion, seem meet. 

Any money, or security for the payment of money, 7 & 8 Geo. IV. c. 29, 
being intrusted to any banker, merchant, broker, attor ss. 4, 49. 

I Vic. c. 90, s. 5. ney, or other agent, with any direction in ,,Titing to apply 
such money or any part thereof, or the proceeds or any 
part of the proceeds of such security for any purpose spe
cified in such direction, and such banker, &c., in violation 
of good faith, and contrary to the purpose so specified, in 
anywise converting to his own use or benefit such money, 
security, or proceeds, or any part thereof respectively. 

Any chattel, or valuable security, or any power of 7 & 8 Geo. IV. c. 29, 
attorney, for the sale or transfer of any share or interest ss. 4, 49. 
. bl' k f d h th f th' l . d 1 Vic. c. 9o, s. 5•m any pu 1c stoc • or un , w e er o 1s nng om, or 
of Great Britain, or of Ireland, or of any foreign state, 
or in any fund of any body corporate, company, or 
society, being intrusted to any banker, &c., for safe cus
tody, or for any special purpose, without ariy authority to 
sell, negociate, transfer, or pledge, and such banker, &c., in 
violation of good faith, aml contrary to the object or 
purpose for which such chattel, security, or power of 

38-2 
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9 Geo. IV. c. G!l, s. !l. 

7 & 8 Geo. IV. c. 29, 
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1 Vic. c. 90, s. 5. 
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attorney shall have been intrusted to him, selling, &c., or 
in any manner converting to his own use or benefit, such 
chattel or security, or the proceeds of _the same, or any 
part thereof, or the share or interest in the stock or fund 
to which such po,ver of attorney shall relate, or any part 
thereof. 

Transpo1'lation beyond the seas for any term not exceed
ing fourteen nor less than seven yea;w, 01· imp1·ison
ment and to be kept to hard labour, for any term not 

. ea'ceeding three years. 

Entering or being in any land, whether open or in-
closed, by night, to the number of three or more toge
Jher, for the purpose of taking or destroying game or 
rabbits, and any of such persons being armed with any gun, 
cross-bow, fire-arms, bludgeon, or any other offensive 
weapon. 

Transpo1'tation beyond the seas for the term of seven 
years, 01·.fine 01· imprisonment, with or without hard 
labou1·, in the common gaol or house of correction, or 
both, and to be kept in solitary cmifi,nement for any 
po1·tion or portions of such imp1·isonment, or ofsuch 
imprisonment with hard labou1·, not e:-cceeding one 
month at a time, or three months in the space ofone 
yem·, as to the com·t in its disc1·etion shall seem 
meet. 

Stealing, or for any fraudulent purpose taking from its 
place of deposit for the time being, or from any person 
having the lawful custody thereof, or unlawfully and 
maliciously obliterating, injuring, or destroying any 
record, writ, return, panel, process, interrogatory, depo
sition, affidavit, rule, order, or warrant of attorney, or 
any original document whatsoever, of or belonging to any 
court of record, or relating to any matter civil or crimi
nal, begun, depending, or terminated in any such court, 
or any bill, answer, interrogatory, deposition, affidavit, 
order, or decree, or any original document whatsoever, of 
or belonging to any court of equity, or relating to any 
cause or matter begun, depending, or terminated in any 
such court. 
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Either during the life of the testator or testatrix, or 
after his or her death, stealing, or for any fraudulent 
purpose destroying or concealing any will, codicil, or 
other testamentary instrument, whether the same shall 
relate to real or personal estate or to both. 

Stealing any paper or parchment, written or printed, 
or partly written or partly printed, being evidence of the 
title of, or of any part of, the title to any real estate. 

By any false pretence, obtaining from any other person 
any chattel, money, or valuable security, with intent to 
cheat or defraud any person of the same. 

Transpm·tation for the term of seven yea1·s, 01·.fine and 
imprisonment, at the disctetion of the coitrt. 

Counterfeiting or forging, or causing or procuring to be 
counterfeited, &c., or assisting in counterfeiting, &c., any 
permit, or any part of any permit, or counterfeiting any 
impression, stamp, or mark, figure or device, provided or 
appointed by the commissioners of excise to be put on 
such permit, or uttering, giving, or making use of any 
permit, with any such counterfeited impressions, &c., 
knowing the same to be counterfeited; or knowingly and 
willingly accepting or receiving any counterfeited, &c., 
permit, or any permit with any such counterfeited im
pression, &c., thereon, knowing the same to be coun
terfeited. 

The like punishment as for a misdemeanor at common 
law, or transportation for seven years, at the dis
cretion of the court. 

"\Vith intent to defraud and injure the true owner or 
owners thereof, or any person interested therein, pur
chasing or receiving any anchors, cables, or goods, or 
merchandize, which may have been taken up, weighed, 
swept for, or taken possession of, whether the same shall 
have belonged to any ship or vessel in distress or other
wise, or whether the same shall have been preserved from 
any wreck, if the directions contained in 1 & 2 George 
IV. c. 75, (an act to continue and amend certain acts for 
preventing frauds and dilapidations committed on mer-· 

1 Vide etiam 7 & 8 George IV. c. 2!l, ss. 54, 55, 
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7 & 8 Geo. IV. c, ~9, 
ES. 4, 22. 

1 Vic. c. 90, S, 5. 

7 & 8 Geo. IV. c. 29, 
ss. 4, 23. 

1 Vic. c, 90, s. 5. 

7 & 8 Geo. IV. c. 29, 
ss. 4, 53. 

1 Vic. c. 90, s. 5. 

2Will.IV. c.16,s. 4. 

1 & 2 Geo, IV. c, 70, 
S, 12', 
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chants, &c. &c.,) _with regard to such articles, shall not 
have been previously complied with. 

T1'ansportation beyond the seas for the term, of seven 
years, or imprisonment, with or without ha1·d labour, 
in the common gaol or house of correction, for such 
term as the cow·t shall award. 

Assaulting and striking, or wounding any magistrate, 
officer, or other person ·whatsoevei;, lawfully authorized, 
on account of the exercise of his duty in or concerning 
the preservation of any vessel in distress, or of any vessel, 
goods, or effects wrecked, stranded, or cast on shore, or 
lying under water. 

Fine of £40, [and, besides the said punishment, the 
court o1' judge bef01·e whom the qjfender shall be con
victed, may order him to be sent to some house of 
correction within the same connty, for a term not 
exceeding seven years, there to be kept to hard 
labour, du1'ing all the said time, 01' otherwise to be 
transported beyond the seas fo1' a term not etvceeding. 
sei,en yea1's, as the court shall think most proper;] 
[and further, the court (if it shall think .fit,) may 
awa1·d and order sentence of imprisonment, with 
hard labour, for any term not e,rceeding the term 
for which such court may imp1·ison as aforesaid, 
either in addition to, ol' in Heu of, the befol'e-men
tioned punishments;] and no_ person, being con
victed of this misdemea1wl', can thenceforth be 
received as a witness in any court ofrecord, unless 
the judgment given against him be 1'ei,crsed. 

Procuring any witness or witnesses, by letters, rewards, 
promises, or by any other sinister and unlawful labour or 
means whatsoever, to commit any wilful and corrupt 
perjury, in any matter or cause whatsoever, depending in 
suit and variance, by any writ, action, bip, complaint, or 
information, in anywise touching or concerning any lands, 
tenements, or hereditaments, or any goods; chattels, debts, 
or damages, in any of the king's courts of chancery, 01' 

courts of record, or in any leet, view of f~~nk pledge, or 

'B Vide etiam 12 George I. c. 29, s. 4; 21 George II. c. 3. 
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law~day, ancient demesne court, hundred court, court 
baron, or in the court or courts of the stannary in the 
counties of Devon and Cornwall; or unlawfully and cor
ruptly procuring or suborning any witness or witnesses, 
which shall be sworn to testify in perpetuam 1·ei 
memoriam. 

I • 

Fine of £20, and imp1'isonment for si:v montlis, [and, 
besides the said punishments, the court or judge be
fore whom the qjfender shall be convicted, may order 
him to be sent to some lwitse of corl'ection within the 
same county, for a term mot ervceeding seven yea1'8, 
there to be kept to hal'd labour dnl'ing all the said 
time, or, otlienoise, to be transported beyond the seas 
for a tel'm not exceeding seren years, as the court 
shall think most p1'oper;] [and further, the court 
({fit shall think fit,) may award and order sentence 
of imprisonment, with hard labour, for any ter1n 
not exceeding the term fur which such court may 
imprison as aforesaid, either in addition to, or in 
lieu of, the before-mentioned punishments;] and 
no person being convicted of this misdemeanor, 
can thenceforth be 1·eceived as a witness in any 
court of 1·ecord, unless the judgment given against 
him be reversed. 

Any person or persons, either by the subornation, un
lawful procurement, sinister persuasion, or means of any 
others, or by their own act, consent, or agreement, wil
fully and corruptly committing any manner of wilful 
perjury, by his or their deposition in any of the king's 
courts of chancery, or courts of record, -0r in any leet, 
view of frank pledge, or law-day, ancient demesne court, 
hundred court, court baron, or in any court or courts of 
the stannary in the counties of Devon and Cornwall, or 
being examined ad perpetuam rei memoriam. 

Any petty officer or seaman, non-commissioned officer 
of marines, or marine, obtaining or attempting to obtain 
his pay, or any part thereof, upon or by means of -any 
false or forged certificate, purporting to be a certificate of 
service in, or discharge from, any of his majesty's ships, 
or from any hospital or sick quarters. ' 
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Forging or falsely making any certificate to be given 
under the authority of 2 ,villiam IV. c. 40, (an act to 
amend the laws relating to the business of the civil de
partments of the navy, and to make other regulations for 
more effectually carrying on the duties of the said depart
ments,) by the commissioners for executing the office of 
lord high admiral, or any of them, or by any superin
tendent, of the purchase or sale of an1 naval or victual
ling stores; or uttering or publishing any false or altered 
certificate of any such purchase or sale, knowing the 
same to be false. 

Making any false declaration, or signing any false 
notice or certificate, required by 6 & 7 ,villiam IV. c. 

, 85, (an act for marriages in England,) for the purpose of . .
procurmg any marriage. 

Or forbidding the issue of any superintendent-regis
trar's certificate, by falsely representing oneself to be a 
person whose consent to such marriage is required by 
law, knowing such representation to be false. 

::\laking, or causing to be made, for the purpose 
of being insei·ted in any register of birth, death, or 
marriage, any false statement touching any of the parti
culars required by 6 & 7 ,villiam IV. c. 86, ( an act for 
registering births, deaths, and marriages in England,) to 
be known and registered. 

Transportation f01· seven years, 01· imprisonment in any 
house of correction or common gaol, and to be kept 
to hard labour, for any term not etvceeding three 
y~ars, at the discretion of the court. 

By force or violence assaulting, resisting, opposing, 
molesting, hindering, or obstructing, any officer of the 
army, navy, or marines, being duly employed for the pre
vention of smuggling, and on full pay, or any officer of 
customs, or excise, or other person acting in his or their 
aid or assistance, or duly employed for the prevention of 
smuggling, in the due execution of his or their office or 
duty. 

Transportatfon beyond the seas for the term of seven 
years, or imprisonment for any term not e,xceeding 
two years, with 01· without hard labour, in the 
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common gaol 01· house of correction, and the C!ffender 
to be kept'in solitary confinement fm· any portion or 
portions of such imp,risonment, or of such impri
sonment with hard labour, not e,r:ceeding one month 
at a time, or three months in the space of one year, 
as to the cou1·t in its discretion shall seem meet; 
and the qffende1·, if a male, to be once, twice, or 
thrice publicly or privately whipped, (if the coitrt 
shall so think fit,) in addition to such imprison
ment. 

Receiving any chattel, money, rnluable security, or 
other property whatsoever, the stealing, taking, obtaining, 
or converting whereof is made an indictable misde
meanor by 7 & 8 George IV. c. 29 knowing the same 
to have been unlawfully stolon, &c. 

Maliciously breaking clown or otherwise destroying the 
drain of any fish-pond, or of any water which shall be 
private property, or in which there shall be any private 
right of fishery, with intent thereby to take or destroy 
any of the fish in such pond or water, or so as thereby 
to cause the loss or destruction of any of the fish; or 
unlawfully and maliciously putting any lime or other 
noxious material in any such pond or water, with intent 
thereby to destroy any of the fish therein; or unlawfully 
and maliciously breaking clown or otherwise destroying 
the dam of any mill-pond. 

T1·anspo1'tation beyond the seas for seven years, 01· 

imprisonment, and to be kept to hard labour, in the 
common gaol or house of correction,fm· any term not 
e,r:ceeding two years, at the discl'etion of the court. 

Being convicted a third time of unlawfully taking or 
destroying, by night, any game or rabbits, in any land, 
whether open or inclosid, or by night unlawfully entering 
or being in any land, whether open or inclosed, with any 
gun, net, engine, or other instrument, for the purpose of 
taking or destroying game. 

Being found upon any land committing any such 
offence as aforesaid, and assaulting or offering any vio
lence with any gun, cross-bow, fire-arms, bludgeon, stick, 
club, or any other offensive weapon_ whatsoeYer, towards 

NOTES•• 

7 & 8 Geo. IV. c. 29, 
ss. 4, 55. 

1 Vic. c. !JO, s. 5. 

7 & 8 Geo. IV. c. ao, 
ss. 15, 27. 

1 Vic. c. uo, s. 5. 

9 Geo. IV. c. G!J, s. 1. 

9 Geo. IV. c. G9, s. 2. 



1090 CRIMINAL LAW, 

NOTES, 


any person authorized to seize and apprehend such person 
so found. 

Transportation for any term not ec"vceeding seven years, 
or imprisonment not exceeding two years, at the 
discretion of the cmut. 

37 Geo. III. c. 123. Being guilty of any unlawful combination and con
39 Geo. III. c. 79, federacy. 	 ~ 

s. 8. 
52 Geo. III. c. 104. 
57 Geo. III. c. rn. 

60 Geo. III. & 1Geo. Being present at or attending any meeting or assembly 
IV. C, 1, s. 1. · for the purpose of training and drilling any other person 

, 	or persons to the use of arms, or the practice of military 
exercise, movements or evolutions, such meeting or 
assembly being without any lawful authority from his 
majesty, or the lieutenant, or two justices of the peace of 
any county or riding, or of any stewartry, by commission 

· or 	otherwise, for so doing; or training or drilling any 
other person or persons to the use of arms, &c. or aiding 
or assisting therein. 

Imprisonment for Life. 

5 & 6 Edw. ·v1. C, 1, ·willingly and wittingly hearing and being present at 
s. 6. 

any other manner or form of common prayer, of admi
nistration of the sacraments, of making of ministers in 
the churches, or of any other rites contained in the book, 
intituled, " The Book of Common Prayer and Adminis
tration of Sacraments, and other rites and ceremonies in 
the Church of England," than is mentioned and sot 
forth in such book, or that is contrary to the form of 
sundry provisions and exceptions contained in 2 & 3 
Edward VI. c. l, (an act for uniformity of service and 
administration of sacraments throughout the realm,) and 
being thereof lawfully convicted, having previously been 
twice convicted of the same. 

l Eliz. c. 2, ss.4, 6\ Any manner of parson, vicar, or other whatsoever 
minister that ought or should sing or say common prayer, 
mentioned in the book of common prayer, authorized by 
Stat. 5 and 6 Edward VI. intituled, " An Act for the 

• Yide etiam 2 &3 Edward VI. c. I, 
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Uniformity of Common Prayer and administration of the 
Sacraments," i·efusing to use the said common prayers or to 
minister the sacraments in such cathedral or parish church, 
or other places as he should use to minister the same, in 
snch order and form as they be mentioned and set forth in 
the said book; or wilfully or obstinately (standing in the 
same) using any other rite, ceremony, order, form, or 
manner of celebrating of the LorJ.'s supper openly or 
privily, or mattens, even song, administration of the 
sacraments, or other open prayers, than is mentioned and 
set forth in the said book; or preaching, declaring, or 
speaking anything in the derogation or J.epraving of the 
said book, or any thing therein contained, or of any part 
thereof, and being lawfully convicted thereof, having 
been previously twice convicted of any offence concerning 
the premises. 

Any person, not having any spiritual promotion, after 
his first conviction eftsoons offending in anything con
cerning the premises, and being thereof la,vfully convicted. 

In any interludes, plays, songs, rhymes, or by other 
open words, declaring or speaking anything in the dero
gation, depraving, or despising of the book of common 
prayer, or of anything therein containe<l, or any part 
thereof; or by open fact, <lee<l, or by open threaten
ings, compelling, or causing, or otherwise procuring or 
maintaining any parson, vicar, or other minister, in any 
cathedral or parish church, or in chapel, or in any other 
place, to sing or say any common or open prayer, or ·to 
minister any sacrament otherwise or in any other manner 
and form than is mentioned in the said book; or by any 
of the said means unlawfully interrupting or letting any 
parson, Yicar, or other minister, in any cathedral or 
parish church, chapel, or any other place, to sing or say 
common and open prayer, or to minister the sacraments, 
or any of them, in such manner and form as is mentioned 
in such book, and being thereof lawfully convicted of 
any offence concerning any of the last recited offences. 

The Common Law Punishment. 

Distrainin<Y a man by his beasts that gain his land, or 
,.., l

by his sheep, for the king's debt, or t 1e debt of any other 

s 2 & 3 Edward YI. c. l. 

NOTES. 

1 Eliz. c. 2, s. 8 ~. 

l Eliz. c. 2, ss. 9, 11. 

51 Hen. III. st. 4. 
28 Edw. I. st. 3, c. 12. 



NOTES, 

13 Edw. I. St. 2, c. 6. 

5&6Edw. VI. c.16. 
49 Geo. III. c. 126, 

s. 3. 
6 Geo. IV. c. 105, 

s. 10, 

, 

5&6Edw. VI.c.16 
49 Geo. III. c. 126, 

s. 4. 
6 Geo. IV. c. 105, 

s. 10. 
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man, or for any other cause, whilst another distress can 
be found, or chattels sufficient whereof the debt may be 
levied, or that is sufficient for the demand ( except 
impounding of beasts that a man findeth in his ground 
damage faisant, after the use of the custom of the realm). 

Keeping fairs or market in churchyards. 
Selling or bargaining for the sale of, or receiving, 

having, or taking any money, fee, gratuity, loti,n of money, 
reward or profit, directly or indirectly, or any promise, 
agreement, covenant, contract, bond, or assurance, or by 
any way, device, or means, contracting or agreeing to 
receive or have any money, &c., or making or enter
ing into any promise, &c., to give or pay any money, 
&c., or by any way, means, or device, contracting or 
agreeing to give or pay any money, &c., directly or 
indirectly, for any office, commission, place, or employ
ment, specified or described in 5 & 6 Edward VI. c. 16, 
(an act against buying and selling of offices,) aml 49 
George III. c. 126, (an act for the further prevention of 
the sale and brokerage of offices,) or within the true 
intent and meaning of the said acts, or for any deputa
tion thereto, or for any part, parcel, or participation cf 
the profits thereof, or for any appointment or nomination 
thereto, or resignation thereof, or for the consent or 
consents, or voice or voices of any person or persons to 
any such appointment, nomination, or resignation; or 
wilfully and knowingly aiding, abetting, or assisting such 
person therein. 

Receiving, haviug, or taking any money, fee, reward, 
or profit, directly or indirectly, or taking any promise, 
agreement, covenant, contract, bond, or assurance, or by 
any way, means, or device, contracting, or agreeing to 
receive or have any money, fee, gratuity, loan of money, 
reward or profit, directly or indirectly, for any interest, 
solicitation, petition, request, recommendation, or nego
tiation whatever, made or pretended to be made, or under 
any pretence of making, or causing, or procuring to be 
made, any interest, &c., in .or about,,· or in anywise 
touching, concerning, or relating to any nomination, 
appointment, or deputation to, or resignation of, any 
such office, commission, place, or employment, as afore
said, or under any pretence for using or having used any 
interest, &c., in or about any such nomination, &c., or for · 
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the obtaining, or having obtained, the consent or consents, 
or voice or voices of any person or persons, as aforesaid, 
to such nomination, &c.; or giving, or causing, or pro
curing to be given or paid, any money, &c., or making, 
or causing, or procuring to be made any promise, &c., or 
by any way, &c., contracting or agreeing, or giving, or 
paying, or causing, or procuring to be given or paid, 
any money,· &c. for any petition, &c., that shall in 
anywise touch, concern, or relate to any nomination, 
appointment, or deputation to, or resignation of, any such 
office, &c., as aforesaid, or for the obtaining, or having 
obtained the consent, &c., of any person or persons as 
aforesaid, to any such nomination, &c., or for or in expec
tation of gain, fee, &c., soliciting, recommending, or 
negotiating in any manner for any person or persons in 
any matter that shall in anywise touch, concern, or relate 
to any such nomination, &c., or for the obtaining, directly 
or indirectly, the consent, &c., of any person or persons 
to any such nomination, &c.; or wilfully and knowingly 
aiding, abetting, or assisting therein. 

Opening or keeping any house, room, office, or place 
for the soliciting, transacting, or negotiating, in any 
manner whatever, any business relating to vacancies in, 
or the sale or purchase of, or appointment, nomination, 
or deputation to, or resignation, transfer, or exchange of 
any offices, commissions, places, or employments what
ever, in or under any public department; or wilfully a~d 
knowingly aiding, abetting, or assisting therein. 

·wilfully and fraudulently declaring any matter or 
thing which shall be false or untrue in any declaration 
required by 50 George III. c. 105, (an act to regulate 
the manner of making surcharges of the duties of 
assessed taxes, &c.) · 

Any clerk of assize, clerk of the peace, clerk of the 
court, or their deputies or other officers, exacting fees 
from prisoners, against whom (being charged with or 
indicted for any felony, or as an accessory thereto, or with 
or for any misdemeanor, before any court holding criminal 
jurisdiction in England,) no bill of indictment shall be 
found by the grand jury, or who on his, her, or their 
trial shall be acquitted, or who shall be discharged by 
proclamation, for want of prosecution, for or in respect of 
his, her, or their discharge. 

NOTES. 

5 &6 Edw. VI. c. 16. 
49 Geo. III. c. l2G, 

s. 5. 
6 Geo. IV. c. 105, 

s. 10. 

50 Geo. III. c. 105, 
s. 9. 

55 Geo. III. c. 50, 
s. 9. 
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4 Geo. IV.c. 24,s. 72. In case of any embezzlement, waste, spoil, or destruc

7Geo. IV. c. 16, s. 25. 

7 & 8 Geo. IV. c. 18, 
s. I. 

9 Geo. IV. c. 21, ss. I, 
2, 3, 4, 6. 

tion being made of, or in, ;my goods, or merchandize 
which shall be warehoused in warehouses under the 
authority of 4 George IV. c. 24, (an act to make more 
effectual provision for permitting goods imported to be 
secured in warehouses, or other places, without payment 
of duty on the first entry thereof,) by or through any 
wilful misconduct of any officer 01~ officers of customs or 
excise, such officer or officers shall be guilty of a mis
demeanor. 

Obtaining, or endeavouring to obtain for self, or any 
other person, from the commissioners of the Royal Hos
pital at Chelsea, by the sending or production of any false 
certificate, or any altered certificate or discharge, instruc
tions, or other document, knowing the same to have been 
fraudulently altered, or by making any false representa
tion, obtaining, or endeavouring to obtain, any pension, 
or increase of pension, or other allowance of money, or 
any enrolment, or other privilege or advantage. 

Setting or placing, or causing to be set or placed, any 
sprfog-gun, man-trap, or other engine calculated to destroy 
human life, or inflict grievous bodily harm, with intent 
that the same, or whereby the same may destroy or 
inflict grievous bodily harm upon a trespasser, or other 
person coming in contact therewith. 

The master of any ship carrying passengers on any 
voyage, from any port or place in the United Kingdom, 
or in the islands of Guernsey, Jersey, Alderney, or Sark, 
or in the Isle of l\Ian, to or for any port or place in his 
majesty's possessions on the continent or islands of North 
America, which shall carry any number of passengers 
exceeding by more than one person in fifty the proportion 
(viz., three persons for every four tons of the registered 
burden of' such ship, the master and crew being includetl 
in and forming part of such prescribed number,) authorized 
and allowed by 9 George IV. c. 21 (an act to regulate 
the carriage of passengers in merchants' vessels from the 
United Kingdom to the continent and islands of North 
America); or where, having on board the whole number 
of passengers, shall carry the cargo, provisions, water, 
or sea stores, between decks; or which shall clear out, 
or put to sea, not having on board water, and good 
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and wholesome provisions, for the use and consump
tion of the said passengers, to the amount, or in the 
proportion following (that is to say): a supply of pure 
water, to the amount of fifty gallons for every person 
on board such ship, the master and crew included, 
such water being carried in sweet casks, and a supply 
of bread and biscuit, oatmeal, or bread stuffs, to the 
amount of fifty pounds' weight at the least for every 
passenger on board such ship; or ·which shall be cleared 
out from any port or place in the United Kingdom, before 
the master thereof shall have delivered to the collector 
or other principal officer of his majesty's customs at such 
port or place, a list in writing, specifying as accurately as 
may be the names, ages, and professions or occupations 
of all and every the passengers on board such ship, with 
the name of the port or place at which he, the said 
master, hath contracted to land each of the said pas
sengers, or if any such list shall be wilfully false, shall 
be deemed guilty of a misdemeanor. 

Jesuit or member of any religious order, community, 
or society of the Church of Rome, bound by monastic or 
religious vows, within any part of the United Kingdom, 
admitting any person to become a regular ecclesiastic, or 
brother or member of any such religious order, com
munity, or society, or aiding or consenting thereto, or 
administering, or causing to be administered, or aiding 
or assisting in the administering or taking, any oath, vow, 
or engagement, purporting or intended to bind the person 
taking the same to the rules, ordinances, or ceremonies 
of such religious order, &c. 

Clmrclnvardei1, rate-collector, overseer, or other parish 
officer, ref using to call meetings according to the pro
visions of 1 & 2 "\Villiam IV. c. 60, ( an act for the better 
regulation of vestries, &c.,) or refusing or neglecting to 
make and give the declarations and notices directed to 
be made and given by that act, or to receive the vote of 
any rate-payer as therein mentioned, or in any manner 
whatsoever altering, falsifying, concealing, or suppressing 
any vote or votes as therein mentioned. 

Making a false answer to any of the questions directed 
by 2 & 3 William IV. c. 45 ( an act to amend the 
representation of the people in England and "\Vales,) to 

NOTES. 

10 Geo. IV. c. 7,. 
s. 33. 

I & 2 Wi!L IV. c. 60, 
s. 11. 

2 &3 Will. IV.c. 45, 
s. 58. 



NoTES. 

2 & 3 Will. IV. c. 
107, s. 17. 

5 22
& GWill. IV. c. • 

2 & 3 \Viii. IV. c. 
107, s. 22. 

5 & 6 Will. IV. c. 22_· 

2 & 3 \Vil!. IV. c. 

107, s. 27. 


5 6 22
& Will. IV. c. · 

2 & 3 Will. IV. c. 
l07, s. 28•

5 & 6 \Vil!. IV. c. 22. 

2 & 3 Will. IV. c. 
l07, s. 28• 

5 & G Will. IV. c. 22. 

2 & 3 Will. IV. c. 
107, s. 29,

5 22
& GWill. IV. c. • 

2 & 3 Will. IV. c. 
30

l07, s. •5 &6 Will. IV. C, 22. 
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be put by the returning officer or his bailiff at elections 
of members to serve in parliament, if required on behalf of 
anycandidate, to any voter at the time of tendering his vote. 

"\Vith ,intention to deceive, not giving a full and com
plete plan of the 'whole of the house to be licensed under 
2 & 3 William IV. c. 107, (an act for regulating for 
three years, and from thence until the end of the next 
session of parliament, the care :ind treatment of insane 
persons in England,) or notice of any and all such additions 
and alterations as shall from time to time have been 

·made in any such house. 
Keeping a house for the reception of two or more 

insane persons, not duly licensed according to 2 & 3 
"\Villiam IV. c. 107. 

Receiving any insane person, or persons represented or 
alleged to be insane, to be taken care of or confined in 
any house licensed under 2 & 3 "\Villiam IV. c. 107, 
without such order and medical certificate as in such 
act is mentioned, and ·without making, within three 
clear days after the reception of such patient, a minute 
or entry in writing in a book to be kept for that purpose, 
according to the form in such act mentioned, of the true 
name of the patient, and also the Christian and surname, 
occupation, and place of abode, of the person by whom 
such patient shall be brought. 

Physician, surgeon, or apothecary, who is wholly or 
partly, or whose father, son, brother, or partner, is wholly 
or partly proprietor, or regular professional attendant, at 
any licensed house, signing a certificate of admission of a 
patient to any such house. 

Knowingly and with intention to deceive, signing any 
medical certificate upon which any order shall be given 
1' l fi . f ( . l )ior t 1e con nement o any person not a pans 1 pauper 
in a licensed house, untruly setting forth any of the par
ticulars required by 2 & 3 "\Villiam IV. c. 107. 

"\Vilfully receiving any parish pauper, represented or 
alleged to be insane, into any licensed house, without the 
order and medical certificate mentioned in 2 & 3 "\Villiam 
IV. c. 107. 

The proprietor or resident superintendent of any 
licensed house, neglecting, within the time mentioned 
in 2 & 3 ,villiam IV. c. 107, to transmit a copy 
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of such order and medical certificate, with a notice 

according to the form mentioned in 2 & 3 ·wmiam IV. 


.c. 107, to the clerk of the metropolitan commissioners .. 

in lunacy; or, within the jurisdiction of the visitors, 

to transmit a duplicate copy thereof to the clerk of the 

peace. 

The proprietor or resident superintendent of any such 2 & 3 Wilt IV. c. 
house, knowingly and wilfully neglecting, on the removal l07, s. 31. 

. fi d l . 5 & GWill. IV. c. 22.tlrnrefrom, or <leatl1 of any patient con ne t rnrem, to 
transmit a written notice thereof (in the form and within 
the time mentioned in 2 & 3 ·william IV. c. 107,) to 
the clerk of the metropolitan commissioners or the clerk 
of the peace. 

The proprietor or resident superintendent of any 2 & 3 Will. IV. c. 
licensed mad-house fraudulently concealing or attempting l07, s. 4o. . 5 & G Will. IV. c. 22. 
to conceal any part of such house or premises, or any 

person detained therein as insane, from the metropolitan 

commissioners or visitors, or from any medical or other 

person authorized under the provisions of 2 & 3 "\Villiam 

IV. c. 107, to visit and inspect any such house and the 

patients confined therein. 


Receiving to board or lodge in any house n~t licensed 2 & 3 Will. IV. c. 

under 2 & 3 "William IV. c. 107, or taking the care or l07, s. 46. 


. . h } . h l"k 5&GWill.IV.c.22.l f any msane person, wit out iavmg t e I ec mrge o 
order and medical certificates as are required on tho 
admission of an insane person (not being a parish-pauper 
patient) into a licensed house, (unless the person so 
receiving or taking care, &c., be a guardian or relatirn, 
who does not derive any profit from the charge, or a 
committee appointed by the lord chancellor, or other, the 
person or persons for the time being intrusted by the 
king's sign manual with the care and commitment of the 
custody of the persons and estates of persons found idiot, 
lunatic, or of unsound mind). 

Receiving to board or lodge in any house not licensed 2 & 3 Will. IV. c. 
under 2 & 3 "\Villiam IV. c. 107, or taking the care or I07, s. 47.

5 & 6 Will. IV. c. 22. 
charae of anv insane person in any sue 11 110usc, (unlcss 

i-, J i" • 
the person so doing be a guardian, &c., as a1oresa1d,) 
and OP1ittinc, v,ithin twelve calendar months after, if 

- l"l 

such insane person shall not previously have returned 

to his or her own, or usual place of abode, to transmit to 


VOL. II, 39 
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NOTES, 

3 & 4 '\Vil!. IV. c. 64, 
s. 7. 

5 & 6 Will. IV. c. 22. 

4 & 5 Will. IV. c. 
35, s. lJ. · 

4 & 5 Will. IV. c. 
76, s. 13. 

li & 6 Will. IV. c. 
24, s. 3. 
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the clerk of the metropolitan commissioners a copy of 
such order, and medical certificates, sealed and irnlorsed 
"private return," &c., or on the 1st day of January in 
every succeeding year, or within seven clear days after, 
to tmnsmit to such clerk a certificate signed by two phy
sicians, surgeons, or apothecaries, describing the then 
actual state of mind of such insane person, and to be 
indorsed "private return." 

The proprietor and resi(lent superintendent of any 
house licensed for the rcceptioq of insane persons, know
ingly aml wilfully neglecting to transmit any notice, 
copy of order, medical certificate or statement, by 3 & 4 

· "\Villiam IV. c. 64, (an act to amend an act of 2 & 3 
,villiam IV., for regulating the care and treatment of 
insane persons in England,) required to be transmitted. 

Requiring or compelling any apprentice or person of 
any description to ascend a chimney-flue for the purpose 
of extinguishing fire therein. 

"\Vilfully refusing to attend in obedience to su.mmons 
of any poor-law commissioner or assistant-commissioner, 
or to give evidence, or wilfully altering, suppressing, 
concealing, destroying, or refusing to produce any books, 
contracts, agreements, accounts, and writings, or copies 
of the same, which may be so required to be produced 
before such commissioners or assistant-commissioners. 

Forging or counterfeiting any certificate of service in 
his majesty's navy, or any instrument purporting to be a 
protection from such service ; or fraudulently uttering or 
publishing any forged certificate of such service, or any 
forged instrument, purporting, &c., knowing the same to 
be forged; or fraudulently altering any ce1iificate or pro
tection ·which shall have been duly granted or issued. 

Or forging or fraudulently altering any extract from a 
baptismal register ; or knowingly uttering any false or 
fraudulently altered extract from a baptismal register, or 
any false affidavit, certificate, or other document, in order 
to obtain from the Admiralty office a protection from his 
majesty's naval office for oneself or any other person; 

Or being in possession of a protection, lending, selling, 
or disposing thereof to any other person, in orde1· fra<lu
1ently to enable such other person to make an unlawful 
use of the same; or producing, uttering, or making use 
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of as a protection for oneself any protection which shall 
have been made out or issued for any other individual. 

In any case where a declaration is substituted for 5 & G Will. IV. c. 
62an oath, under the authority of 5 & 6 \Villiam IV. , s. 21• 

c. 62, ( an act to repeal an act of the present session of 
parliament, intituled, " An Act for the more effectual 
Abolition of Oaths and Affirmations taken and made in 
various departments of the State, and to substitute 
Declarations in lieu thereof, and for the more entire 
suppression of Voluntary and Extrajudicial Oaths and 
Affidavits," anJ to make other provisions for the aboli
tion of unnecessary oaths,) or by virtue of any power or 
authority thereby given, or in case ,vhere a declaration 
is directed and authorized to be made and subscribed 
under the authority of that act, or by virtue of any power 
thereby given, wilfully and corruptly making and sub
scribing any such declaration, knowing the same to be 
untrue in any material particular. 

l\laking and subscribing any declaration authorized 6 & 7Will. IV. c. 5, 
by 6 & 7 \Villiam IV. c. 5, (an act for carrying into s. 8• 

further execution two acts of his present majesty, rela
ting to the compensation for slaves upon the abolition of 
slavery, and for facilitating the distribution and payment 
of such compensation,) to be taken and received by the 
comptroller-general, or assistant comptroller-general, or 
other officer appointed by and acting under the commis
sioners for the reduction of the national debt, or the 
accountant-general of the court of Chancery, or the 
accountant-general of the court of Exchequer, in case 
they shall deem it necessary, and require that some 
evidence should be given of the identity of the party 
named in any letter of attorney, or as to the truth of any 
matter contained in, or necessary for, the explanation of 
such letter of attorney, knowing the same declaration to 
be untrue in any material particular. 

Executing any renewed lease of any house, land, &c., 6 & 7 \VilL IV. c. 
under the provisions of 6 & 7 \Villiam IV. c. 20, (an 20, s, 3. 

act for imposing certain restrictions on the renewal of 
leases by ecclesiastical persons,) or any counterpart 
thereof, knowing the recital or statement required by 
the said act to be contained in such lease, (and which 

39-2 
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G & 7 Will. IV. c. 
71, s. !J3. 

G	& 7 \Vill. IY. C, 

76, s. G. 

recital, in the case of a lease for lives, is to set forth the 
names of the several persons named as cestnique ?:ie in 
the then last preceding lease of the same premises, and 
to state which of such persons, if any, is or are then 
dead, or for whose life that of some other person has 
been exchanged by virtue of the proviso thereinafter con
tained, and in case of a lease for years it is to set forth for 
what term of years the last preceding lease of the same 
premises was granted, and how much of such term has 
then expired, and . how much remains to come and 
unexpired, and every such 1:ental or statement, so far as 
it relates to the validity of the lease so to be granted as 
aforesaid, is to be deemed and taken to be conclusive 
evidence of the truth of the matter so recited or stated,) 
or any part thereof, to be false; or wilfully introducing, 
causing to be introduced, or aiding or assisting in intro
ducing any such recital or statement into any such lease, 
kno,ving the same or any part thereof to be false. 

·wilfully refusing to attend in obedience to any lawful 
summons of any commissioner or assistant-commissioner 
for carrying into effect 6 & 7 ,villiam IV. c. 71, (an 
act for the commutation of tithes in Engbnd and 
,Vales,) or to give evidence; or altering, withholding, 
destroying, or refusing to produce any book, deed, con
tract, agreement, account, or writing, terrier, map, plan, 
or survey, or any copy of the same which may be law
fully required to be produced before the said commissioner 
or assistant-commissioner. 

Signing and making any declaration (required by 6 & 
7 ,villiam IV. c. 76, an act to reduce the duties on 

· newspapers, &c.,) to be delivered to the commissioners of 
stamps and taxes, &c., before any person shall print 01· 

publish, or cause to be printed, &c., any newspaper in 
which shall be insel'ted or set forth the name, addition, 
or place of abode of any person as a proprietor, publisher, 
printer, or conductor of the actual printing of any news
paper to which such declaration shall relate, who shall 
not be a proprietor, printer, or publisher thereof, or from 
which shall be omitted the name, addition, or place of 
abode of any proprietor, publisher, printer, or conductor 
of the actual printing of such newspaper, contrary to the 
true meaning of such act, or in which any matter or thing 
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by such act require<l to be set forth, shall be set forth ------ 

otherwise than according to the truth, or from which any 

matter or thing required by such act, to be truly set forth 

shall be entirely omitted . 


• 
Fine and imprisonment, with or without hard labour, 

in the common gaol or house of correction, and to 
be kept in solitary confinement for any portion or 
portions of such imprisonment, or of such impri
sonment with hard labour, not eivceeding one month 
at a time, or three months in the space of one year, 
as to the court in its disc1·etion shall seem meet. 

,vilfully in the night-time taking or killing any hare 7 & 8 Geo. IV. c. 29, 
or coney in any warren or groun<l lawfully used for the ss. 4, 30. 

1 Vic. c. 90, s. 5.breeding or keeping of hares or coneys (whether the same 
be inclosed or not). 

,vilfully taking or destroying any fish in any water 7 & 8 Geo. IV. c. 29, 
which shall run through, or be in any land adjoining or ss. 4, 34. 

l Vic. c. 90, s, 5.belonging to the dwelling-house of any person being the 
owner of such water, or having· the right of fishery 
therein. 

l\Ialiciously throwing down, levelling, or otherwise 7 & 8 Geo. IV. c. 30, 
destroying, in whole or in part, any turnpike-gate, or any ss. 14, 27. 

1 Vic. c. 90, s. 5•.wall, chain, rail, post, bar, or other fence belonging to 
any turnpike-gate, or set up, or erected to prevent pas
sengers passing by without paying any toll directed to be 
paid by any act or acts of parliament relating thereto, or 
any house, building, or weighing-engine erected for the 
better collection, ascertainment, or security of any such 
toll. 

Fraudulently retaining, or wilfully secreting or keeping," 1Vic. c. 36, ss. 31, 42. 

or detaining, or, being required to deliver up by an officer 1 Vic. c. 90, s, 5. 

of the post-office, neglecting or refusing to deliver up a 
post-letter which ought to have been delivered to any 
other person, or a post-letter-bag or post-letter which 
shall have been sent, whether the same shall have been 
found by the person secreting, keeping, or detaining, or 
neglecting or refusing to deliver up the same, or by any 
other person. 
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· Fine and imprisonment, and such corporal pmiishment 
by public or private whipping as the coiwt shall 
direct. 

Keeping or using any slaughtering-house or place, 
throwing into any lime-pit or lime-pits, or otherwise 
immersing in lime or any preparation thereof, or rubbing 
therewith or with any other corrosive matter, or destroy
ing or burying, the hide or hides, skin or skins, of any 
horse, mare, gelding, colt, filly, ass, mule, bull, ox, cow, 
heifer, calf, sheep, hog, goat, or other cattle, by him, her, 
or them slaughtered, killed'; or flayed. 

Being guilty of any offence against 26 George III. c. 
71, (an act for regulating houses and other public places 
kept for the purpose of slaughtering-houses,) for which 
no punishment or penalty is expressly provided or 
declared. 

Fine, imprisonment, or otlter corporal punisltment, as 
tlte court shall think fit to award. 

Either in person, by letter, agent, or otherwise howso
ever, procuring, engaging, soliciting, or asking any person 
being under the age of twenty-one years, to grant or 
attempt to grant any annuity or rent-charge, or to execute 
any bond, deed, or other instrument for securing the 
same; or advancing, or procuring, or treating for any 
money to be advanced to any person under the age of 
twenty-one years, upon consideration of any annuity or 
rent charge to be secured or granted by such infant after 
he or she shall have attained his or her age of twenty
one years; or inducing, soliciting, or procuring any infant, 
upon any treaty or transaction for money advanced or to 
be advanced, to make oath or to give his or her word of 
honour or solemn promise, that he or she shall not plead 
infancy or make other defence against the demand of any 
such annuity or rent-charge, or the repayment of the 
money advanced to him or her when under age, or that 
when he or she comes of age, he or she will confirm or 
ratify, or in any way substantiate such annuity or rent
charge. 
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Imprisonment and.fine and mnsom to the Icing. 

Any persons being sufficient to travel in the county 
"·here routs, assemblies, or riots against the law be, not 
being assistant to the justices, commissioners, sheriff, or 
under-iihcriff of the same county, when they shall be 
reasonably warned to ride with the said justices, com-· 
missioners, and sheriff, or under-sheriff, in aid to resist 
such riots, routs, and assemblies. 

Depraving, despising, or contemning the sacrament of 
the Lord's Supper, in contempt thereof, by any contemp
tuous words, or by any ,vords of depraving, despising, or 
reviling; or advisedly in any otherwise contemning, 
despising, or reviling the said most blessed sacrament, 
contrary to the effects and declaration set forth in 1 
Edward VI. c. 1 (an act against such as · shall unreve
rently speak against the Sacrament of the Altar, of the 
receiving thereof under both kinds). 

Imprisonment and 1·ansom at the king's will. 

l\laking entry into any lands and tenements, with 
strong hand, or with multitude of people, and not in 
peaceable and easy manner. 

Imprisonment and.fine at the king's will. 

,vhere a man, a dog, or a cat, escape quick out of the 
ship (in which case such ship or barge, or any thing within 
them, is not to be adjudged wreck), and not delivering 
the goods into the hands of such as are of the crown 
where the goods were found, so that if any sue for those 
goods, and after prove that they were his, or pe~·ished in 
his keeping, within a year and a day, they shall be 
restored to him without delay; or otherwise doing con
trary to 3 Edward I. c. 4 ( an act declaring what shall be 
adjudged wreck and what not). 

Any of the clergy presuming to attempt, allege, claim, 
or put in use any constitutions or ordinances, provincial 

6 Vide etiam Co. Litt. 127 (a). Dyer, 232, pl. 5.' 

7 Vide etiam 1 James I. c. 25, s. 48. 

• 4 Henry IV, c. 8; 8 Henry VI. c. 9; 31 Elizabeth, c. 11 ; 21 

James I. c. 15, 
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1 Eliz. c. 1, s.147. 

5 Rich. II. St. 1, c. 7, 
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or synodal, or any other canons; or enacting, promul
gating, or executing any such canons, constitutions, or 
ordinances provincial, by whatsoever name or names they 
may be called in their convocations, unless the same 
clergy may have the king's most royal assent and licence 
to make, promulge, and execute such canons, constitu
tions, and ordinances, provincial or synodal. 

Imprisonment, as best shall seem to the king or to his 
council, 01· imprisonment with hard labour, for any 
term not ea:ceeding the 'term for which the com·t rnay 
now imprison, either in lien of, 01· in addition tu the 

.first-named punishment. 

Rioters being attainted of petty riots. 

Fine and imprisonment at the ~iscretion of the court, 
and (!/fender upun conviction to be incapable of 
holding or enjoying any office under the crown. 

Collector, receiver, or other person intrusted with the 
collection, receipt, custody, or management of any part 
of the revenue of excise, neglecting or omitting to keep 
and render such separate and distinct accounts, and in 
such manner and form as shall from time to time be 
directed by the commissioners of excise, of all duties, 
penalties, and sums of money collected, had, or received 
by him, or intrusted to his care or custody, and all 
balances of money in his hands, or under his control and 
management, or knowingly rendering, or furnishing false 
accounts of, or relating to, any duty, &c., collected, &c., 
or to be collected, &c., or intrusted, &c., or of any balance 
of money, &c. 

Fine and imprisonment. 

Not being attendant upon justices of the peace to go 
and assist the same justices to arrest any that hold any 
lands or tenements, or other possessions whatsoever, 
forcibly, after forcible entry made. 

9 Yide etiam 13 Henry IV. c. 7; I George I. St. 2. c. 5. 
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Any officer, collector, or receiver, intrusted with the 
receipt, custody, or management of any part of the public 
revenues, knowingly furnishing false statements or returns 
of the fiUms of money collected by him or intrustecl to his 
care, or of the balances of money in his hands or under. 
his control. 

Any person concerned in the transmitting or delivery 
of writs for the election of members to serve in parlia
ment, wilfully neglecting or delaying to deliver or trans
mit any such writ, or accepting any fee, or doing any 
other matter or thing in violation of 53 George III. c; 
89 (an act for the more regular conveyance of writs for 
the election of members to serve in parliament). 

Any gaoler exacting from any prisoner any fee or 
gratuity, for or on account of the entrance, commitment, 
or discharge of such prisoner, or detaining any prisoner in 
custody for non-payment of any fee or gratuity. 

Forfeiture,.fine, not exceeding £200, and costs of suit, 
and also by such further fine, and by whipping and 
imprisonment, or any or either of them, in such 
manner and for such space of time as to the judge 
or justices before whom the <:!fender shall be con
victed shall seem meet. 

Having in one's custody any timber, thick stuff, or 
plank, marked with the broad arrow, by stamp, brand, or 
otherwise, or concealing any timber, &c., so marked. 

Making, having in custody, possession, or keeping, or 
concealing (not being a contractor with his majesty's 
principal officers or commissioners of the navy, ordnance, 
or victuallers for his majesty's use, or employed by such 
contractor for that purpose), any stores of war, or naval 
stores whatsoever, with the marks usually used to and 
marked upon his majesty's said v.arlike and naval or 
ordnance stores, that is to say, any cordage of three 
inches and upwards, wrought with a white thread laid 
the contrary way, or any smaller cordage, to wit, from 

10 54 Geo. III. c, 60, 
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50 Geo. III. c. 59, s. 2, 

53 Geo. III. c. 89, s. 6. 

55 Geo. III. c. 50, 
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three inches downwards, with a twine in lieu of a white 
thread laid to the contrary way as aforesaid, or any canvas 
wrought or unwrought with a blue streak in the middle, 
or any other stores with the broad arrow, by stamp, 
brand, or otherwise. 

Being possessed (not being a contractor, or employed 
as aforesaid) of any of his majesty's stores, called canvas, 
marked with a blue streak in a serpentine form, or 
bewper, otherwise called bunting, wrought with one or 
more streaks of raised tap(!. (such canvas or bewper, other
wise called bunting, not being charged to be new, or not 
more than one-third worn). 

Fine not emceeding £500, or imprisonment for any term 
not exceeding two yea1·s, or both, at the discretion of 
the court. 

In any manner contriving, aiding, abetting, or assisting 
in the escape or intended escape fron1 any part of New 
South ,vales or Van Dicmen's Land, or the dependen
cies thereof, of any person or persons there being under 
or by virtue of any judgment or sentence of transportation, 
for any term not then expired, or of any judgment or 
sentence pronounced in any court of competent jurisdic
tion in the said colony or its dependencies. 

Imprisonment with or without hard labour, in the 
common gaol or house of co1·1·ection, for such term as 
the court shall award. 

Unlawfully and carnally knowing and abusing any 
girl, being above the age of ten years and under the age 
of twelve years. 

Imprisonment for such term as the coUJ·t shall award. 

Any master of a merchant vessel, during his being 
abroad, forcing any inan on shore; or wilfully leaving 
him behind in any of his majesty's colonies, or elsewhere; 
or refusing to bring home with him again all such of the 
men whom he carried out with him, as are in a condition 
to return ,vhen he shall be ready to proceed on his home
ward-bound voyage .. 
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Fine or imprisonment, or both, such imprisonment to 
be wUh or withoitt hard labour in the common gaol 
or house of cor1·ection, and the <1fender to be kept in 
soWary confinement for any portion of such impri
sonment not exceeding one month at a time, or three. 
months in the space of one year, as to the coUJ·t 
shall seem meet. 

Any person employed by or under the post-office, con
trary to his duty, opening or procuring or suffering to be 
opened, a post-letter, or wilfully detaining or delaying a 
post-lotter. 

Any person employed in the post-office, stealing, or, 
for any purpose, embezzling, secreting, or destroying, or 
wilfully detaining or delaying in course of conveyance 

· or delivery thereof by the post, any printed Yotes, or pro
ceedings in parliament, or any printed newspaper, or any 
other printed paper whatever, sent by the post without 
cov@,, or in coYers open at the sides. 

Fine and imprisonment, or both, s1tch irnp1·isonment to 
be in the comrrt<Jn gaol or house of correction, and 
either with 01· without ha·rd labour, as the court 
shall think.fit. 

Forging or counterfeiting, or causing or procuring to 
be forged, counterfeited, or resembled, the stamp-office 
plate by 1 & 2 ·William IV. c. 22 (an act to amend the 
laws relating to hackney-carriages, &c.), directed to be 
provided for the purpose of being fixed upon every hack-
ney-carriage; or wilfully fixing or placing, or causing 
or permitting, or suffering to be fixed or placed upon any 
hackney-carriage or other carriage, any such forged 
or counterfeited plate; or selling or exposing to sale, or 
uttering any such forged or counterfeited plate, or know
ingly and without ]awful excuse having or being pos
sessed of any such forged or counterfeited plate, knowing 
such plate to he forged or counterfeited, or knowingly and 
wilfully aiding, abetting, or assisting any person in com
mitting any such offence. 

In applying for or procuring, or attempting to procure, 
any licence, under any of the provisions of 1 & 2 ,Vil
liam IV. c. 22, to use or employ any false or fictitious 

NOTES. 

1 Vic. c. 36, ss. 25, 42. 
1 Vic. c. 90, s. 5. 

lVic.c.36,ss.32,42, 
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name or place of abode, or other false or fictitious 
description of any person or supposed person; or shall 
wilfully or knowingly insert, or cause to be inserted, in 
any requisition for any such licence, or in any such 
licence, any false or fictitious name or place of abode, 
or other false or fictitious description of any person or 
supposed person ; or shall wilfully or knowingly insert, 
or cause to be inserted, in any such requisition or licence, 
the name of any person as being a proprietor or part 
proprietor of any hackney-carriage, who shall not, at the 
time of the application for such licence, be so. 

On application for, or in procuring, or attempting to 
procure, any licence under 2 & 3 ,villiam IV. c. 120, 
( an act to repeal the duties under the management of 
the commissioners of stamps on stage-carriages, and on 
horses let for hire, in Great Britain, and to grant other 
duties in lieu thereof; and also to consolidate and amend 
the laws relating thereto), for, or in respect of any stage
carriage, and using or employing any false or fictitious 
name or place of abode, or other false, &c., description of 
any person, or supposed person ; or inserting, or causing 
to be inserted, in any requisition for any such licence, 
any false, &c., name, &c., or other false, &c., description 
of any person, &c., as being the proprietor, or part }lro
prietor of the stage-carriage, for in respect of which such 
licence shall be applied for or procured ; or wilfully and 
knowingly inserting, or causing to be inserted in any 
such requisition, or in any such licence as aforesaid, the 
name of any person as being a proprietor, or part pro
prietor, of such carriage, who shall not, at the time of 
the application for such licence, be, in fact, a proprietor, 
&c., of such carriage. 

Forging, or counterfeiting, or causing or procuring to 
be forged, counterfeited, or resembled, any numbered 
plate directed to be provided, or which shall have been 
provided, made or used, in pursuance of 2 & 3 "\Vil
liam IV. c. 120, or of any former act relating to the 
duties payable in respect of stage-carriages; or wilfully 
fixing or placing, or causing, or permitting, or suffering 
to be fixed or placed, upon any stage-carriage, or other 
carriage, any such forged or counterfeited plate; or 
sellin~, or ~x<!hanging, or exposing to sale, or uttering 
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any such forged or counterfeited plate; or knowingly, and 
without lawful excuse, having 'or being possessed of any 
such f~rged or counterfeited plate, knowing such plate to 
be forged or counterfeited; or knowingly and wilfully 
aiding, abetting, or assisting any person in committing 
any such offence as aforesaid. 

Fine and impri,sonment, or both, as to the court shall 
seem meet. 

Counterfeiting, or causing to be counterfeited, any of 
the seals used by the corporation or congregation of 
the Dutch-Bay-Hall, in Colchester; or, not being the 
officer thereunto by the said corporation appointed, and 
in the place thereunto by them appointed, affixing any 
such seal or seals to any Colchester Bays, ,vhether coun
terfeited or not, for the second offence. 

Opposing or resisting the sheriffs of London and :Mid
dlesex, head-bailiff of the liberty of the duchy of Lan
caster, high-sheriff of the county of Surrey, or bailiff of the 
liberty of the borough of Southwark, for the time being, 
or their respective deputy or deputies, officer or officers, or 
either or any of them, or any who shall be aiding or 
assisting to them, or any of them, in the execution of 
any legal process, execution, or extent taken out by auy 
person having any debt or debts, sum or sums of money, 
due or owing to him, from any person residing within the 
Whitefriars, Savoy, Salisbury-Court, Ram-Alley, Mitre-
Court, Fuller's-Rents, Baldwin's-Gardens, Montague-
Close, or the Minories, Mint, Clink, or Deadman's· 
Place. 

Asking, demanding, accepting, or receiving, di~ectly, 
or indirectly, any sum or sums of money, or any kmd of 
gratuity, or reward, for the soliciting or procuring the 
loan, and for the brokerage of any money that shall be 
actually and bona fide advanced and paid as and for the 
price or consideration of any annuity or rent charge, 
granted for one or more life or fo·es, or for any term of 
years or greater estate, determinable on one or more life 
or lives, over and above the sum of 10s. for every 100!. 
so actually and bona fide advanced and paid. 

Any person having the custo.dy o~ any convi_ct ordered 
to be confined within the Pemtent1ary, at Millbank, or 
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being employed by the person having such custody, as 
a keeper, under-keeper, turnkey, assistant, or guard, 
negligently permitting any such convict to escape. 

Any natural born subject of his majesty, his heirs, or 
successors, without the leave or licence of his majesty, 
his heirs, or successors, for that purpose first had and 
obtained, under the sign-manual of his majesty, his heirs 
or successors, or signified by order in council, or by pro
clamation of his majesty, his heirs, or successors, taking 
or accepting, or agreeing to take, &c., any military com
mission, or otherwise entering into the military service, 
as a commissioned or non-commissioned officer, or enter
ing himself to enlist, or agreeing to enlist or enter 
himself to serve as a soldier, or to be employed by serving 
in any warlike or military operation in the service of, or 
for or under or in aid of, any foreign prince, state, poten
tate, colony, province, or part of any province or people, 
or of any person or· persons exercising or assuming to 
exercise the powers of government in or over any foreign 
country, colony, &c., either as an officer or soldier, or in 
any other military capacity. 

Or accepting, or agreeing to take or accept, any com
mission, warrant, or appointment as an officer, or enlisting 
or entering himself to serve as a sailor or marine, or to 
be employed or engaged, or serving in and on board any 
ship or vessel, used or fitted out, or equipped, or intended 
to be used, for any warlike purpose in the service of or 
f(!r or under, or in aid of any foreign power, prince, &c. 

Or engaging, contracting, or agreeing to go or going 
to any foreign state, country, &c., or to any place beyond 
the seas, ,vith an intent or in order to enlist or enter 
himself to serve, or with intent to serve, in any warlike 
or military operation whatever, whether by land or 1by 
sea, or in the service of or for, or under or in aid of any 
person or persons exercising, or assuming to exercise the 
powers of government in or over any foreign country, &c., 
either as an officer or soldier, or in any other military 
capacity, or as any officer, or sailor, or marine, in any such 
ship, or vessel, as aforesaid, although no enlisting money, 
or pay, or reward shall have been, or shall be, in any or 
either of the cases aforesaid, actually paid to or received 
by him, or by any person to or for his use or benefit. 
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Or any person whatever, within the United Kingdom 
of Great Britain and Ireland,' or in any part of his 
majesty's dominions elsewhere, or in any country, colony, 
settlement, island, or place belonging to or subject to his 
majesty, hiring, retaining, engaging, or procuring, or 
attempting or endeavouring to hire, &c., any person or 
persons whatever to enlist or to serve, or to be employed 
in any such service or employment as aforesaid, as an 
officer, soldier, sailor, or marine, either in land or sea 
service, for or under, or in aid of any foreign prince, &c.; 
or to go to, or agree to go, or embark from any part of 
his majesty's dominions, for the purpose or with intent 
to be so enlisted, entered, engaged, or employed, as 
aforesaid, whether any enlisting money, pay or reward, 
shall have been, or shall be, actually given or received or 
not. 

Any person within any part of the United Kingdom, 59 Geo. III. c. 69, s. 7. 
or in any part of his majesty's dominions beyond the 
seas, without the leave and licence of his majesty for 
that purpose had and obtained as aforesaid, equipping, 
furnishing, fitting out, or arming, or attempting, or 
endeavouring to equip, &c., or procuring to be equipped, 
&c., or knowingly aiding, assisting, or being concerned 
in the equipping, &c., of any such ship or vessel, with 
intent or in order that such ship or vessel shall be em
ployed in the service of any foreign prince, &c., as a 
transport or store-ship, or with intent to cruise or com
mit hostilities against any prince, state, or potentate, or . 
against the subjects or citizens of any prince, &c., or 
against the persons exercising or assuming to exercise 
the powers of government in any colony, &c., or against 
the inhabitants of any foreign colony, &c., with whom 
his majesty shall not then be at war; 

Or issuing or delivering any commission for any ship 
or vessel, to the intent that such ship or vessel shall be 
employed as aforesaid. 

Any person in any part of the United Kingdom, or of 59 Geo.'III. c. C9,s. 8, 

his majesty's dominions beyond the seas, without the 
leave and licence of his majesty, as aforesaid, by adding 
to the number of the guns of such vessel, or by changing 
those on board for other guns, or by the addition of any 
equipment for war, increasing or augmenting, or procuring 
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to be increased, &c., or knowingly being concerned in 
increasing, &c., the warlike force of any ship or vessel of 
war, or cruiser, or other armed vessel, which at the time 
of her arrival in any part of the United Kingdom, or 
any of his majesty's dominions, was a ship of war, cruiser, 
or armed vessel in the service of any foreign prince, &c. 

Taking, or causing to be taken, any unmarried girl, 
being under the age of sixteen years, out of the posses
sion, and agafost the will of her father or mother, or of 
any other person having the lawful care or charge of her. 

Arresting any clergyman upon any civil process, while 
he shall be performing divine service, or shall, ,vith the 
knowledge of the persons so arresting, be going to perform 
the same, or returning from the performance thereof. 

Officer of excise delivering out, or suffering to be deli
vered out, any paper, prepared or provillecl, or appointed 
by the commissioners of excise to be used for permits in 
blank, or before such permit shall be filled up and issued 
::igrccahly to, and in conformity with a request note, or 
knowingly giving or granting any permit to any person 
not entitled to receive the same, or knowingly giving or 
granting any false or untrue permit, or making any false 
or untrue entry in the counterpart of any permit given 
or granted by him, or knowingly or willingly receiving 
or taking any goods or commodities into the stock of any 
person or persons, brought in with any false, or untrue, 
or fraudulent permit, or knowingly or willingly granting 
any permit for the removal of any goods or commodities 
out of, or from the stock of any person or persons who 
shall have received or retained such goods or commo
dities, or any of them, under, or by virtue or pretext of 
any false, untrue, forged, or fraudulent permit, or know
ingly or willingly giving any false credit in the stock, so as 
to enable such person or persons falsely and fraudulently 
to obtain a permit or permits; or knowingly or willingly 
suffering the same to be done directly or indirectly. 

Master of a ship belonging to any subject of the United 
Kingdom, forcing on shore, and leaving behind, or other· 
wise wilfully and wrongfully leaving behind on shore, or 
at sea, in any place, in or out of his majesty's dominions, 
any person belonging to his crew, before the return to, 
or arrival of such ship in the United Kingdom, or before 
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the completion of the voyage or voyages for which such 
person_ shall have been engaged, whether such person 
shall have formed part of the original crew or not. 

Imprisonment/or tltree !fears, and fine at the king's 
pleasure. 

Champerty (as well those who shall be attainted 
there~f as those who consent thereunto). 

:Maintenance (as well those who shall be attainted 
there~f, as those consenting thereunto). 

Great Forfeiture. 

By force of arms, or by malice or menacing, disturbing 
any, to make free election. 

To 	 be adjudged incapable and disabled in law, to all 
intents and purposes u:hatsoever, to have or enjoy any 
office or offices, employment or employments, ecclesias
tical, civil, or militar!J, or any part i'n them, or an!! 
profit or advantage appertaining to them, or any of 
them. 

Any person having been educated in, or at any time 
having made profession of, the Christian religion within 
this realm, asserting, or maintaining by writing, printing, 
teaching, or advised speaking, there are more gods than 
one, or denying the Christian religion to be true, or the 
Holy Scriptures of the Old and New Testament to be of 
Divine authority. 

Imprisonment for the space of three years, without bail or 
mainprise, and the offender to be disabled to sue, pro-

Vfil. ~ 	 00 

NOTES, 

3 Edw. I. c. 25. 
13 Edw. I.St. I, c. 49. 
28 Edw. I.St. 3, c. ll. 
33 Edw. I. St. 2. 

St. 3. 
4 Edw. III. c. II. 
20 Edw. III. c. 4. 

c. 5. 
7 Rich. II. c. 15. 
32 Hen. VIII. c, 9. · 

3 Edw. I. c. 28. 
---c.33. 
33 Edw. I. St. 3. 
I Edw.III.St.2, c.14. 
4 Edw. III. c. l l. 
20 Edw. III. c. 4. 
---c.5. 
l Rich. II. c. 4. 
7 Rich. II. c. 15. 
32 Hen. VIII. c. 9. 

3 Edw. I. c. 5. 

9 & 10 Will. III. 
c, 32, s. 1. 

53 Geo. III. c. 160, 
s. 2. 



NOTES. 

9 & 10 Will. III. 
c. 32, s. ). 

53 Geo. III, 9, IGO, 
s. 2, 

7 Geo.IV. c. 57, s. 70, 
2 Will. IV. c. 44. 

2 WilL IV. c. 34, 
s. 8, 

I Vic. c. 90, s. 5, 
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secute, plead, or use any action or information in any 
court of law or equity, or to be guardian of any cliild, 
or executor or administrator of any person, or capable 
of any legacy or deed ofgift, or to bear any office, civil 
or military, or benejfoe ecclesiastical, for eier, witliin 
tliis realm. 

Any person being a second time lawfully convicted of 
all or any of the crime or crimes lastly hereinbcfore 
mentioned. ' 

Imprisonment and hard labour,for any period of time not 
exceeding three years. 

Prisoner for debt, with intent to defraud his or her 
creditors or creditor, wilfully and fraudulently omitting 
in his or her schedule, sworn to as directed by 7 George 
IV. c. 57, (an act to amend and consolidate the laws for 
the relief of insolvent debtors in England,) any effects or 
property whatsoever, or retaining or excepting out of 
such schedule, as wearing apparel, bedding, working 
tools, and implements, or other necessaries, property of 
greater value than 201., or aiding or assisting him to do 
the same. 

Imprisonment for any term not exceeding three years, witli 
or without liard labour, in the common gaol or house of 
correction, and to be kept in solitary confinement for 
any portion or portions of sucli imprisonment, not 
exceeding one month at a time, or three months in t!te 
space of one year, as to the court in its discretion shalt 
seem meet. 

Being possessed of three or more pieces of false or 
counterfeit coin, resembling, or apparently intended to 
resemble, or pass for, any of the king's current gold or 
silver coin, knowing the same to be false or counterfeit, 
and with intent to utter or put off the same. 

Imprisonment witli hard labour,for any term not exceed,. 
ing three years, either in addition to, or in lien of, 
any otller punishment, or penalty wkicli may by law be 
inflicted or imposed upon tlle offender, as tlie court sliall 
tltinlc fit. 
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·with force or violence assaulting or resisting (being 
armed with any offensive weapon whatever) any officer 
of the, excise, or any person employed in the revenue of 
the excise, or any acting in the aid or assistance of such 
officer or person so employed, who, in the execution of 
his office or duty, shall search for, take, or seize, or shall 
endeavour, or offer to search for, &c., any goods or com
modities forfeited under, or by virtue of, any act or acts 
of parliament relating to the revenue of excise or customs, 
or who shall search for, &c., any vessel, boat, cart, 
carriage, or other conveyance, or any horse, cattle, or 
other thing used in the removal of any such goods, &c., 
or who shall arrest, or endeavour, &c., to arrest any 
person carrying, removing, or concealing the same, or 
employed or concerned therein, and liable to such arrest. 

Fine and imprisonment, witk or without hard labour, not 
exceeding two years, and sureties, if required, to Tceep 
the peace. 

Assaulting, with' intent to commit felony; or assault
ing any peace--officer or revenue-officer, in the due execu
tion of his duty, or any person acting in aid of such 
officer; or assaulting any person, with intent to resist or 
prevent the lawful apprehension or detainer of the party 
so assaulting, or of any other person, for any offence for 
which he may be liable by law to be apprehended or 
detained; or committing any assault in pursuance of any 
conspiracy to raise the rate of wages, 

Assaulting, or resisting any constable appointed by 
virtue·of l & 2 ,vmiam IV. c. 41, (an act for amending 
the laws relative to the appointment of special constables, 
&c.,) whilst in the execution of his office, or promoting, 
or encouraging any other person so to do. 

Fine and imprisonment, not exceeding two !Jears1 at the 
discretion of the court. 

Attending or being present at any meeting or assembly 
for the purpose of being, or at any meeting or assembly 
being, trained or drilled to the use of arms, or the practice 
of military exercise, movements, or evolutions, such 
meeting or assembly being without any lawful authority 

40-2 

NOTES, 

7 & 8 Geo. IV. c. 63, 
ss. 40, 43. 

9 Geo. IV.r.31,s. 26, 

9 Geo. IV. c. 31, 25, 
I & 2 Will. IV. c. 41, 

s. 11. 

60 Geo. III. & 1 Geo. 
IV, c. I, s. I. 



NOTES, 

4 Hen. VII. c. 20. 

39 & 40 Geo. III. 
c. 60, s. 14. 

[local and personal] 

2Will. IV. c. 34, s. 7, 
l Vic. C, 90, s. 5. 
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of his majesty, or the lieutenant, or two justices of the 
peace of any county, or riding, or of any stewartry, by 
commission or otherwise, for so doing. 

Imprisonment for two years. 

The defendant or defendants in any action popular, 
pleading any manner of recovery of action popular, in 
bar of the said action, when the said recovery was had 
by covin, or else that he or they before that time barred 
the plaintiff or plaintiffs, having been barred in the said 
action popular by covin. 

Imprisonment in the common gaol or house of correction for 
any time not exceeding two years, nor less titan six 
calendar months, in tlte discretion of the court. 

Certifying or declaring any matter or thing which 
shall be false or untrue, in any certificate or declaration 
which the committee for the time being of the corpo
ration of the president, vice-presidents, treasurer and 
guardians of the asylum for the reception of orphan girls, 
the settlements of whose parents cannot be found, or any 
three or more of them present at their weekly or other 
meetings, shall or may require to be made and subscribed 
previous to and for the purpose of the admission of any 
orphan girl into the said asylum, according to the rules 
of the said charity. 

Imprisonment for any term not exceeding two years, with 
or witlwtd hard labour, in the common gaol or house of 
correction, and to be kept in solitary confinement for any 
portion or portions of sucli imprisonment not exceeding 
one montli at a time, or tliree montlts in the space of one 
year, ·as to the court in its discretion sliall seem meet. 

Tendering, uttering, or putting off any false or coun
terfeit coin, resembling or apparently intended to resemble, 
or pass for, any of the king's current gold or silver coin, 
knowing the same to be false, &c., and at the time of 
such tendering, &c., having in his possession, besides the 
false, &c., coin so tendered, &c., one or more piece or 
pieces of false, &c., coin resembling, &c., any of tho 
king's current gold or silver coin, or either on the day of 
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such tendering, &c., any more' ~r other false or counter
feit c9in resembling any of the king's current gold or 
silver coin, knowing the same to be false or counterfeit. 

Soliciting or endeavouring to procure any other person 
to commit a felony or misdemeanor punishable by the 
post-office acts. 

Imprisonment, v:itlt or without hard labour, in the common 
gaol or house ofcorrection, for any term not exceeding 
tv:o vears. 

NOTES. 

I Vic. c. 36, ss. 36,42, 
l Vic. c. 90, s. 5, 

Any "·oman being delivered of a child, by secret bury- 9 Geo. IV. c. 31, s.14. 

ing or otherwise disposing of the dead body of the said 
child, endeavouring to conceal the birth thereof. 

Imprisonment for a term not exceeding tico vears. 

Entering and embarking on board, or contracting for the 
entering, &c., ( except in such special cases as are expressly 
permitted by 5 George IV. c. 113, an act to amend and 
consolidate the laws for the abolition of the slave trade,) 
of any ship, vessel, or boat, as petty officer, seaman, 
marine, or servant, or in any other capacity, knowing 
that such ship, &c., is actually employed, or is in the 
same voyage or upon the same occasion, in respect of 
which they shall so enter or embark on board, or contract 
so to do as aforesaid, intended to be employed in accom
plishing any of the objects which are by the said act 
declared unlawful. 

Imprisonment for the space of one whole vear, without bail 
or mainprise, and the offender to be obliged to ghe 
sureties for good behaviour in such sum, and for suclt 
time, as the court shall judge proper according to the 
circumstances of the offence, and, in such case, to be 
further imprisoned until suclt sureties be gfren. 

Pretcnclin(l' to exercise or use any kind of witchcraft, ,.., 
sorcery, enchantment., or conjuration, or undertaking to 
tell fortunes, or pretending from skill or knowledge in any 
occult or crafty science to discover where or in what 

5 Geo. IV. c. 113 
s. 11. 

9 Geo. II. c. 5, s. 4. 
56 Geo. III. c. 138, 

s. 2. 



Non:s. 

13 Edw. I. St. 1, 
c. 12. 

l Rich. II. c. 13. 

52 Hen. III. c. 4. 

52 Hen. III. c. 23 11. 

3 Edw. I. c. 35. 

5 Eliz, c. 15, s. 2, 
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manner any goods or chattels supposed to have been 
stolen or lost may be found. 

Imprisonment/or one year, and grievous fine to tlte kin!J, 

By malice procuring any indictment against the judges 
of holy church, for having cognizance in cases of tithes, 
or other things which of right ought, and of old times 
were wont, to pertain to the spiritual court, or against 
any other persons thereof meddling according to the law. 

Grievous amercement. 

Taking great and unreasonable distresses. 
Fermors, <luring their terms, making waste or exile of 

house, woods, and men, or of anything belonging to the 
tenements that they have to farm, without special licence 
had by writing of covenant, making mention that they 
may do it. 

Great men or their bailiffs, or others ( except the king's 
officers), at the complaint of any, or by their own autho
rity, attaching others passing through their jurisdiction 
with their goods, and compelling them to answer afore 
them upon contracts, covenants, and trespasses, <lone out 
of their power, and out of their jurisdiction, where 
indeed they hold nothing of them, nor within the franchise 
where their power is., 

Fine of £10 and impri'sonment for one year. 

Advisedly and directly advancing, publishing, and 
setting forth by writing, printing, signing, or any other 
open speech or deed, to any person or persons, any fond, 
fantastical, or false prophesy, upon or by the occasion of 
any arms, fields, beasts, badges, or such other like things 
accustomed in arms, cognizances, or signets, or upon or 
by reason of any time, year, or day, name, bloodshed, or 
war, to the intent thereby to make any rebellion, insur
rection, dissention, loss of life, or other disturbance within 
this realm, and other of the queen's dominions. 

Ii Vide etiam 6 Edward I. St, 1, c. 5; 13 Edward I, St. 1, cc. 36, 37, 



CRIMINAL LAW. 1119 
NOTES. 

One year's imprisonment, and fine and ransom at the 
Icing's pleasure. 

An7 spiritual person, by the occasion of the fulmina	 24 IIen. VIII. c. 12, 
s. 3.tions of any interdictions, censures, inhibitions, excom

1 Eliz. c. 1, s. 4. 
munications, appeals, suspensions, summons, or other 
foreign citations for the causes mentioned in 24 Henry 
VIII. c. 12 (an act for the restraint of appeals), or for 
any of them, refusing to minister or cause to be minis
tered the sacraments, sacramentals, ancl other divine 
services, as Catholic and Christian men owen to do. 

Amercement and otheru·ise, according as of old times hath 
been used to be done u·itltin the realm of England in 
the like case. 

Any person having the summons of parliament, (be ho 5 Rich. II. St. 2, c. 4. 
archbishop, bishop, cluke, earl, baron, banneret, knight 
of the shire, citizen of cityj burgess of borough, or oth~r 
singular person or commonalty,) absenting himself, and 
coming not at tho said summons ( except he may reason
ably and honestly excuse himself to our lord the king). 

Imprisonment for a year and a day, and, if the trespass 
require greater punishment, at the Icing's pleasnre. 

Any serjeant, pleader, or other, doing any manner of 3 Edw. I. c. 20. 

deceit or collusion in the king's court, or to beguile the 
court or the party • 

. 
Imprisonment for one year at the least, or imprisonment 

witli hard labour, for any term not exceeding one year, 
either in lieu of, or iii addition to, the first-named 
punishment. 

Rioters being attaintecl of great and heinous riots. 	 J7 Rich. II. c. 8, 
2 lien. V. St. I, c. 8, 
3 Geo. IV. c. 114 12, 

Imprisonment for the space of one u:hole year. 

·willingly and wittingly hearing and being present at 	5 & 6 Edw. VI. c. I, 
s. 6.any other manner or form of common prayer, of admini

stration of the sacraments, of making of ministers in the 
churches, or of any other rites contained in the Book of 

u 13 Ilenry IV, c, 7; I George I. St, 2, c. 5. 



NoTES, 

1 Eliz. c. 2, s. 5 19
, 

I Eliz. c. 2, s. 7, 

33 Geo. III. c. 67, s. l. 
41 Geo. III. (U. IC) 

c. l!J, s. 4. 

I Eliz. c. 1, ss. 27, 28. 
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Common Prayer, than is meant and set forth in the said 
book, or that is contrary to the form of sundry provisions 
and exceptions contained in 2 & 3 Edward VI. c. l (an 
act for uniformity of service and administration of sacra
ments throughout the realm), and being thereoflawfully 
convicted (for the second offence). · 

Any manner of parson, vicar, or other whatsoever 
minister, that ought or should sing or say common prayer 
mentioned in the said Book of Common Prayer, or that 
ought or should minister the sacraments, committing any 
of the offences mentioned in l Elizabeth, c. 2, s. 4, (pre
viously enumerated at pages 1090, 1091) and being thereof 
lawfully convicted-(for the second offence). 

Any person not being beneficed, nor having any spiri
tual promotion, offending and being lawfully convicted 
concerning any of the premises-(for the first offence). 

Imprisonment icitli hard labour in the common gaol or 
lwuse of correction, for any term not exceeding tu:elre 
nor less than six calendar months. 

Any seamen, keelmen, casters, ship-carpenters, or 
other persons, riotously assembled together, to the number 
of three or more; unlawfully and with force preventing, 
hindering, or obstructing the loading, or unloading, or the 
sailing, or navigating, of any ship, keel, or other vessel, 
or unlawfully and with force, boarding any ship, &c., 
with intent to prevent, &c., the loading, &c., of such 
ship, &c. 

Forfeiture of all the offender's goods and chattels, as icell 
real as personal, and if he shall not hare or be -u:ortli 
of his proper goods and chattels to the ralue of£20, at 
the time of his conriction or attainder, then, orer and 
besides the forfeiture of his goods and chattels, impri
sonment for tlie space of one u·hole year, u·ithout bail or 
mainprise. 

By writing, printing, teaching, preaching, express 
words, deed, or act, advisedly, maliciously, and directly 
affirming, holding, standing with, setting forth, main
taining, or defending the authority, pre-eminence, power, 

1• Vide etiam 2 & 3 Edward VI. c. l, 
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or jurisdiction spiritual or ecclesiastical, of any foreign 
prince, prelate, person, state, ,or potentate whatsoe,·er, 
heretofore claimed, used, or usurped within this realm, or 
any tlominion or country being within or under the 
power, dominion, or obeysance of her highness; or ad
visedly, maliciously, and directly putting in use, or exe
cuting any thing for the extolling, advancement, settin(l' 
forth, maintenance, or defence of any such pretended o; 
usurped jurisdiction, power, pre-eminence, and authority, 
or any part thereof; or abetting, aiding, procurmg, or 
counselling thcrein-(for the first offence). 

Imprisonment for any term not exceeding one year, with 
or without hard labour, in the common gaol or house 
of correction, and to be kept in solitary confinement for 
any portion or portions of such imprisonment, not 
exceeding one montlt at a time, or three months in the 
pace of one year, as to the court in its discretion shall 
seem meet. 

Tendering, uttering, or putting off, any false or coun
terfeit coin, re~embling, or apparently intended to 
resemble, or pass for, any of the king's current gold or 
silver coin, knowing the same to be false or counterfeit. 

Tendering, uttering, or putting off, any false or coun
terfeit coin, resembling, &c., any of the king's current 
copper coin, kno,ving the same to be false or counterfeit, 
or having in his custody or possession three or more 
pieces of false or counterfeit coin, resembling, &c., any 
of the king's current copper coin, knowing the same to 
be false or counterfeit, and with intent to utter or put off 
the same. 

Fine of £100, or, at the discretion of the court, commit
ment to the common gaol or house of correction, there 
to be kept to hard labour for any term not exceeding 
one year. 

After sunset and before sunrise between the 21st 
of September and the 1st of April, or after ~he. hour 
of ei(l'ht in the evenin(l' and before the hour of six m the 

l"'J l"'J 

morning at any other time in the year, making, or 
causing to lrn made, or aiding or assisting in making, 

NOTES. 

2 Will. IV. c. 34, ss. 
12, 19. 

I Vic. c. 90, s. 5. 

2 ·wm. IV. c. 34, 
ss. 12, 19. 

I Vic. c. 90, s. 5. 

3 & 4 Will. IV. c. 
53, s. 53. 



NOTES. 

9 Anne, c. u, s. 5 14. 

l 	& 2 Will. IV. c. 
56, 8

• 
58• 
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any signal m or on board, or from any vessel or boat, or 
on or from any part of the coast or shore of the United 
Kingdom, or within six miles of any part of such coasts 
or shores, for the purpose of giving any notice to any 
person on board of any smuggling vessel or boat, whether 
any person so on board of such vessel or boat be or be 
not within distance to notice any such signal. 

Forfeiture of fi-ce times the value of all moneys abo-ce ten 
poitnds, won !Jy gaming, at one sitting, and tlie offender 
to be deemed infamous. 

By any fraud or shift, cousenage, circumvention, 
deceit, or unlawful device, or ill practice whatsoever, in 
playing at or with cards, dice, tables, tennis, bowls, or 
other game or games whatsoever, or in or by bearing a 
share or part in the stakes, wagers, or adventures, or in 
or by betting on the sides or hands of such as do or shall 
play as aforesaid, winning, obtaining, or acquiring, to 
oneself or to any other or others, any sum or sums of 
money, or other valuable thing or things whatsoever; or 
at any one time or sitting, winning of any one or more 
person or persons whatsoever, above the sum or value 
of lOl. 

Penalty of £500. and remoMl from office, and ren1lered 
incapable for e-oer after of liolding any office in same 
court, or otkeru:ise serving kis majesty, his heirs, or 
successors. 

Judge, commissioner, registrar, deputy registrar, clerk, 
messenger, assignee, or any other officer or person what
soever, fraudulently and wilfully demanding or taking, 
or appointing or allowing any person whatsoever to take 
for him or on his account, or for or on account of any 
person by him named, or in trust for him or for any 
other person by him named, any fee, emolument, gra
tuity, sum of money, or anything of value whatsoever, 
for anything done or pretended to be done under 1. & 2 
·William IV. c. 56, (an act to establish a court in bank
ruptcy,) or any other act relating to bankruptcy, or 

a Vide etiam 56 George III. c. 138. 
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under colour of doing anything under that act, or any 
other such aets; other than is' allowed by that act and 
any other such act as aforesaid. 

Ma;ter in ordinary of the high court of Chancery, or 
any person holding any office, situation, or employment, 
in any office of the said court, or under any of the judges 
or officers thereof, wilfully taking, demanding, receiving, 
or accepting, or appointing or allowing any person what
soever to take for him or on his account, or for or on 
account of any person by him named, or in trust for him 
or for any other person by him named, any fee, gift, 
gratuity, or emolument, or anything of value, other than 
what is allowed and directed to be taken by him, for 
anything done or pretended to be done relating to bis 
office, situation, or employment, or under colour of doing 
anything relating to his office, &c. 

Forfeiture of four hundred marks, or, if the ojfende1· do 
not pay tlte same within six u:eeks after his conviction, 
twelve montlts' imp1·isonment instead.· 

Committing any of the offences mentioned in 1 Eliza
beth, c. 2, s. 9, (an act for the uniformity of common 
prayer and service in the church, and administration 
of the sacraments, previously enumerated at pp. 1090, 
1091), and being thereof lawfully convicted (for the 
second offence). 

Forfeiture of one hundred marks, or, if the offender do not 
pay the same witltin six weeks after his conviction, six 
months' imprisonment instead. 

Committing any of the offences mentioned in the 
1 Elizabeth, c. 2, s. 9, (and which have been stated at 
pp. 1090, 1091,) and being thereof lawfully convicted 
(for the first offence). 

Imprisonment for six months. 

,villingly hearing and being present at any other 
dm. . . f 

manner or form of common prayer, o f a m1strat10n o 

15 Vide etiam 2 & 3 Edward VI. c. 1, 16 Ibid. 
11 Ibid. 

NoTES. 

3 & 4 Will. IV. c. 
, 94, s. 41. 

1 Eliz. c. 2, ss. 10, 
1315, 

1 Eliz. c. 2, ss. 9, 
12 16, 

5 & o Edw. VI. c, I, 
s. 6'1 

· 



NOTES. 

I Eliz. c. 2, s. 4 18
• 

n Eliz. c. 2, s.,4. 

1& B Geo. IV. c. 29 
ss. 4, 36. 

I Vic. c. 90, s. 5. 
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the sacraments, of making of ministers in the churches, 
or of any other rites contained in the Book of Common 
Prayer than is mentioned and set forth in the said book, 
or that is contrary to the form of sundry provisions and 
exceptions contained in 2 & 3 Edward VI, c. 1, (an act 
for uniformity of service and administration of sacra
ments throughout the realm,) ancl being thereof lawfully 
convicted (for the first offence). 

Any manner of parson, vicar, or other whatsoever , 
minister, that, ought or should sing or say common 
prayer, mentioned in the said Book of Common Prayer, 
or that ought or should minister the sacraments, com
mitting any of the offences mentioned in 1 Elizabeth, 
c. 2, s. 4, and being thereof lawfully convicted (for the 
first offence). 

By any way or mean maliciously, or for vexation and 
trouble, causing or procuring any other person or persons 
to be arrested or attached to answer in the court of the 
Marshalsea, or in any court within the city of London, 
or in any city, borough, town corporate, or other place 
or places where any liberty or privilege is used to hold 
plea in any action or actions personal, at the suit or in 
the name of any person or persons, where indeed there is 
no such person or persons known, or without the assent, 
consent, or agreement of such person or persons, at whoso 
suit or in whose name such arrest or attachment is so 
had and procured. 

Fine not exceeding £20, or imprisonment not ex,ceeding 
three calendar months, or both, and the offender to 

• 	 be kept in solitary confinement for any portion or 
portions of suclt imprisonment, or of suck imprison
ment witli hard labour, not exceed-in,q one month at a 
time, in the common gaol or house of correction, as to 
the court in its discretion shall seem meet. 

Using any drudge, or any net, instrument, or engine 
whatsoever, within the limits of any oyster-fishery, being 
the property of any other person, and sufficiently marked 
out and known as such, for the purpose of taking oysters 

1• Vide etiam 2 & 3 Edward VI. c. I, 
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or oyster-brood, although none shall be actually taken; 
or with any net, instrument,, or engine, dragging upon 
the ground or soil of any such fishery. 

Imprisonment for a term not exceeding three montlis, or 
fine not exceeding £50, at the discretion of the court. 

Offending against the provisions of the act for regu
lating schools of anatomy. 

Fine not less than £20, and imprisonment, v:ith or without 
hard labour, as may be awarded against Mm by the 
court. 

Neglecting or disobeying any of the rules, orders, or 
regulations of the poor-law commissioners or assistant 
commissioners, or being guilty of any contempt of the 
commissioners sitting as a. board,-upon a third and 
every subsequent conviction. 

One month's imprisonment at the least,, fine, and for
feiture. 

'\Villingly using, or causing to be used, any act or acts, 
me:i.n or men.us, to, in, or with any kind of linen cloth, 
whereby the same shall be deceitful or worse to and for 
the good use thereof. 

Fine of £40. 

Transporting, bringing, or conveying into this realm 
of England or '\Vales, any outlandish persons calling 
themselves, or commonly called, Egyptians. 

Imprisonment tmtil tlie o.ff'ender brings into court him 
U'hich v:as the first author OJ the tale (vide infra), 
and if he cannot find him, then the o.ff'ender to be 
punished by the advice of the council. 

Telling or publishing any false news or tales, whereby 
discord, or occasion of discord, or slander, may grow 
between the king and his people, or the great men of the 
realm. 

Devising, speaking, or telling any false news, lies, or 
other such false things, of prelates, dukes, earls, barons, 

NOTES, 

2 & 3.Will. IV. c. 75, 
s. 18. 

4 & 5 Will. IV. c. 
76, s. 98• 

1 Eliz. c. 12, s. 1. 

1 & 2 Phil. & Mary, 
c. 4, s. 2. 

3 Edw. I. c. 34. 
12 Rich. II. c. 11, 

3 Edw. I. c. 34. 
2 Rich. II. St. I.e. 5 
12 Rich. II. c. 11, 
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7 Rich, II. c. 4. 

8 Rich. II. c, 4. 
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and other nobles and great men of the realm, and also 
of the chancellor, treasurer, clerk of the privy seal, 
steward of the king's house, justices of the one bench or 
of the other, an<l of other great officers of the realm, 
whereof discord or any slander might arise within the 
sam~ realm. 

Fine according to tlte trespass. 

Taking any revenge or distress of one's own authority 
without award, of the king's court. 

Any person (of what estate soever he be) distraining 
any to come to his court, which is not of his fee, or upon 
whom he hath no jurisdiction, by reason of his hundred or 
bailiwick, or taking distresses out of the fee or place 
where he hath bailiwick or jurisdiction. 

Any person ( of what estate soever he be) not suffering 
such distresses as he hath taken to be delivered by the 
king's officers after the law and custom of the realm, or 
not suffering summons, attachment, or executions of 
judgments given in the king's court, to be clone according 
to the law and custom of the realm. 

One neighbour causing any distress that he hath taken 
of another, to be driven out of the country where it was 
taken, of his own authority and without judgment. 

Taking, and causing to be taken, the beasts of another, 
chasing them out of the shire where the beasts were 
taken. 

Any person taking beasts wrongfully, and distraining 
out of his fee. · 

Fine and ransom at the king's will and pleasure. 

Any officer of the forest taking or imprisoning any 
man without due indictment, or being taken with the 
mainour, or trespassing in the forest; or constraining 
any man to make any obligation or ransom to him in 
any sort against his agreement and the assise of the 
forest. 

Any judge, or clerk, falsely entering pleas, rasing 
rolls, or changing verdicts (so that by such default there 
ensueth disherison of any of the parties). 

The admiral, or any officer or minister, officers or 
ministers of the admiralty for the time being, in any 
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wise exacting, receiving, or taking by himself, his servant, 
deputy, servants, or deputies, ,of any merchant or fisher
man, using and practising the adventures and journeys 
into Iceland, Newfoundland, Ireland, and other places 
coimodious for fishing and the getting of fish, in or upon 
the seas or otherwise, by way of merchandize in those 
parts, any sum or sums of money, doles or shares of fish, 
or any other reward, benefit, or advantage, whatsoever it 
be, for any licence to pass this realm to the said voyages 
or any of them; . or upon any respect concerning the said 
voyages, or any of them, (for the second offence). 

Grievous fine to the king. 

Not being ready and apparelled at the commandment 
and summons of sheriffs, and at the cry of the country, 
to sue and arrest felons, when any need is, as well within 
franchise as without. 

. Grie1Jous punishment. 

In any city, borough, town, market; or fair, distrain
ing any foreign person, (which is of this realm,) for any 
debt wherefore he is not debtor or pledge. 

\Vhen a debtor can find able and convenient surety 
until a day before the day limited to the sheriff, within 
which a man may purchase, remedy, or agree for the 
demand, not releasing the distress in the mean time. 

Amercement at the king's pleasure. 

Deforcing widows of their dowers or quarantine of the 
lands, whereof their husbands died seised, and the same 
widow, after, recovering by plea. 

Fine at the discretion of the court, so that the same do not 
in any case exceed £100. 

Any employer of any artificer in any of the trades 
mentioned in 1 & 2 'William IV. c. 37, (an act to 
prohibit the payment, in certain trades, of wages in 
goods, or otherwise than in the current coin of the realm,) 
by himself, or by the agency of any other person or 
persons, directly or indirectly entering into any contract, 
or making any payment declared illegal by such act (for 
the third offence). 

NOTES, 

3 Edw. I c. 9. 

3 Edw. I. c, 23. 

28 Edw, I.St. 3, c. 12. 

20 Hen. III. c. 1. 

I & 2 \Vill. IV. c. 37, 
s. 9. 
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31 Eliz. c. 12, s. 2. 

Pine of £5, and atoidance of sale, (S-c. 

Any person in any fair or market, selling, g1vmg, 
exchanging, or putting away any horse, mare, gelding, 
colt, or filly, unless the toll-taker there, or (where no toll 
is paid) the book-keeper, bailiff, or the chief officer of the 
same fair or market, shall take upon him perfect know
ledge of the person so selling, &c., any horse, &c., and of 
his true Christian name, surname, and place of dwelling, 
or resiancy, and shall enter all the same his knowledge 
into a book there kept for sale of horses; or else, that he 
so selling, &c., any horse, &c., shall bring unto the toll
taker, or other officer aforesaid, one sufficient and credible 
person. that can, shall, or will, testify and declare unto 
and before such toll-taker, &c., that he knoweth the 
party so selling, &c., such horse, &c., and his true name, 
surname, mystery, and dwelling-place, and there to enter 
or cause to be entered in the book of the said toll-taker, 
&c., as well the true Christian name, &c., of him that 
so selleth, &c., such horse, &c., as of him that so shall 
testify or avouch his knowledge of the same person, and 
shall also cause to be entered the very true price or 
value that he shall have for the same horse, &c., so sold; 
or any person taking upon himself to avouch, &c., that 
he knoweth the party so offering to sell, &c., such horse, 
&c., unless he do indeed truly know the same party, and 
shall truly declare to the toll-taker, &c., as well the 
Christian name, &c., of himself, as of him, or for whom 
he maketh such testimony and avouchment; and any 
toll-taker, or other person keeping any book of entry of 
sales of horses, in fairs or markets, taking or receiving 
any toll, or making entry of any sale, &c., of any horse, 
&c., unless he knoweth the party that so selleth, &c., any 
such horse, &c., and his true Christian name, &c., or the 
party testifying and avouching his knowledge of the 
same person, so selling, &c., such horse, &c., and his true 
Christian name, &c., and making a perfect entry into the 
said book of such his knowledge of the person and of 
the name, &c., of the same person, and also the true 
price or value that shall be bona fide taken or had for 
any such horse, &c., so sold, &c., so far as he can under
stand the same, and then giving to the party so buying, or 
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taking by gift, exchange, or otherwise, such horse, &c., 
requiring allll pnying 2d. for the sn,me, a true n,]l(l perfect 
note, in writing, of all the full contents of the sn,me, 
subscribed with his hand. 

Fine 40s. 

The owner, governor, ruler, fermer, steward, bniliff, or 
chief keeper of any fair and mnrket overt within this 
realm, not appointing and limiting out, yearly, a certain 
and specinl open pface within the town, place, field, or 
circuit, where horses, mares, geldings, n,nd colts, have 
been and slrnll be used to be sold in any fair or market 
overt, and not appointing there one sufficient person or 
more, to take toll and keep the same place from ten 
o'clock before noon until sunset of every clay of the afore
said fair and market. 

Any toll-gatherer, his deputy or deputies, during the 
time of every th~ said fairs and markets, not taking their 
due and lawful tolls for every such horse, &c., at the 
said open place to be appointed as aforesaid, and betwixt 
the hours of ten o'clock in the morning and sunset of the 
same day, if it be tendered; or taking the same at any 
other time or place ; or not having presently before him 
or them, at the taking of the same toll, the parties to the 
bargain, exchange, gift, contract, or putting away of any 
such horse, &c.; and also the same horse, &c., so sold, 
exchanged, or put away; and not then writing, or causing 
to be written in a book, to be kept for that purpose, the 
names, surnames, and dwelling places of all the said 
parties, and the colour, with one special mark, at the 
least, of every such horse, &c. 

Any toll-gatherer, or keeper of the said book, not 
bringing and delivering his said book within one day 
next after every such fair or market, to the owner, &c., 
of the said fair or market, or such owner, &c., of the said 
fair or market; or such owner, &c. not then causing a 
note to be made of the true number of all the horses, &c., 
sold at the said market or fair, and then subscribing his 
name, or setting his niark thereunto. 

To 	be disabled and made incapable ipso facto to bear office, 
and disabled to make any gift, grant, conveyance, or 
VOL. II. 	 41 

NOTES. 

2 & 3 P. & M. C, 7, 
s. 2. 

2 & 	3 P. & M. c. 7, 
3s. • 
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other disposition of any of one's lands, tenements, here
ditaments, goods, or chattels, 01· to take any benef# of 
any gift, conveyance, or legacy to one's own use. 

Any lord chancellor, or keeper of the great seal of 
England, lord treasurer, keeper of the king's privy seal, 
president of the council, bishop, temporal lord, privy 
councillor, judge or justice, whatsoever; offending or 
doing any thing contrary to the purport, true intent, and 
meaning of 10 Car. I. c. 10, (an Act for the regulating 
of the privy council, and for taking away the court com
monly called the Star Chamber,) for the third offence. 

The criminal tables exhibit a considerable increase in 
the number of offenders brought before the criminal 
courts in 1837. Comparing the total numbers in Eng
land and "\Vales, in the years] 836 and 1837, the increase 
in the latter year amounts to 2628 persons, or nearly 
12·5 per cent. Comparing the numbers in 1837 with 
the average of the three preceding years, the increase in 
1837 is 2224 persons, or 10·4 per cent. If these general 
results are examined in detail, it will be found that an 
increase has taken place in thirty-three English counties, 
and in both North and South vVales. In eight counties 
it has exceeded 30 per cent., in nine counties it has been 
between 20 and 30 per cent., and in ten counties it has 
been between 10 and 20 per cent. These counties are,

Per Cent. Per Cent. 
Northampton - 59 Durham - 23 
Stafford - 43 Essex 21 
Cornwall - 42 Hereford - 21 
Leicester  39 Derby 18 
Wilts - - 36 Southampton . 12 
I3ucks 34 Rutland - 12 
Dorset - 33 Chester - II 
I3erks 32 Northumberland ll 
Somerset - 29 Oxford• - II 
Monmouth 28 Salop 11 
Devon - 27 Sussex • - IO 
'\Vorcester 25 York IO 
Westmoreland - 25 Gloucester - . 10 
Lancaster 24 

Of the remaining six counties, the increase in Cumber
land is 8 per cent., in "\Varwick 7 per cent., and in 
Hertford, Kent, Nottingham, and Lincoln, not exceeding 
3 per cent. In North and South "\Vales, the increase is 
respectively 3 and 2 per cent. 
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In seven counties there has been a decrease: in l\lid
<llesex of 2 per cent., in Surrey of 3 per cent., and. in 
five contiguous counties of the Norfolk circuit, viz. in 
Bedford of 24 per cent., Norfolk 11 per cent., Cambridge 
and Su!folk 7 per cent., and Huntingdon barely 1 per 
cent. Of the forty English counties, there has been a 
continuous decrease during each of the last three years 
in l\lid<llesex and Surrey only; and during the same 
period, a progressive increase in Essex, Somerset, and 
Cumberland only. 

The increase in the number may, perhaps, in a great 
degree, be ascribed to tho increased proportion of 
apprehensions consequent upon the extensive establish
ment of an efficient police in the municipal boroughs, 
and to the greater facilities in criminal proceedings 

. afforded by the extended grants of local sessions. 
But the increase of crime in 1837, has been chiefly 

confined to offences of the least atrocious charactel'.. On 
the first class,-the offences against tho person,-there 
has been a decrease of 12 per cent.; in murder, attempts 
to murder, and manslaughter, the decrease. is 7 per cent. 
as compared with the preceding year, and 14 per cent. 
as compared with the average of the three preceding 
years ; in tho unn;turnl offences there has been a great 
decrease, so also in assaults on peace officers, and com
mon assaults. Ilut in rape and attempts to ravish there 
is an increase of 8 per cent. In the second class,-tho 
violent offences against property,-the increase of tho 
last year is 6 per cent.; but, if compared with the 
average of the three preceding years, it is reduced to 2 
per cent. The principal increase in the second class has 
been in burglary, and in house, shop, and warehouse 
breaking; in sacrilege and robbery there has been a 
decrease. The gradual but certain proportional decrease, 
which tho total numbers, charged with violent offences 
against the person and against property, included in t~o 
above two classes, have borne to the total of offences, IS 
worthy of observation. This proportion was,

Per Cent. 

In 1834 • - 17'44 In 1836 • • 15·50 
1835 - - - 16·25 

Per Cent. , 

1837 13·21 

It Is in the third class, containing the great bulk of 
41-2 

NoTES, 

Counties in which crime 
bas decreased. · 

Increase of crime in 183i, 
chiefly confined tooff'ences 
of the least atrocioua 
character. 
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offences committed by simple theft or fraud, that the 
increase has principally occurred, having amounted to 
nearly 17 per cent. In sheep stealing there has been a 
considerable iiicrease in each of the last two years, and 
in larceny by servants in each of the last four years. In 
simple larceny alone the increase exceeds 18 per cent. 
In malicious offences against property there has been a 
decrease which has reached 32 per cent., and has ex
tended, with one exception, to every offence included in 
this class. In forgery and offences against the currency, 
there has bee:R an increase of 27 per cent. In the sixth 
class,-the miscellaneous class,-there is a trifling in
crease, though there has been a marked decrease during 
the last three years in the offences against the game bws, 
which are included in it. 

In looking at the increase generally, it may be ob
served, that assaults, both common assaults and those on 
peace officers, robbery, and attempts to rob, larceny from 
the person (picking pockets), riots, breaches of the peace, 
&c., which, from their nature, are immediately open to 
the observation and prevention of a police, have decreased; 
while, on the contrary, those offences, not so immediately 
within the view of a police, whose action tends rather to 
their detection and prosecution than to their prevention, 
have increased,-such as larceny indwelling-houses, thefts 
by servants, embezzlement, receiving stolen goods, frauds, 
uttering counterfeit coin, and keeping disorderly houses. 

The following is a comparative view of the sentences 
passed duri~g each of the last four years :

1836.1834. I 1835. 1837,
----:----/--------

41l0 523 494Death - -  438 
Transportation for life  ll64 746 636 

15 years - 
770 

66 
14 years -  554 51]5688 479 
10 years  179 
7 years  2,501 2,325 2,249 2,413 

Other periods 4 77 12 
Imprisonment for 

3 years, and above 2 years 6 11 1 14 
2 years, and above 1 year 308 290 2M 394 
1 ,year, and above 6 months 1,582 1,543 1,455 1,628 
6 mouths and under  8,ll2ii 8,071 8,384 10,258 

Whipped, fined, and dis-} 651 535727 562charged - - 
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The sentences classed in the tables under the head 
"imprisoned 6 months and under," comprise so large a 
proportion of the punishments, that in order to show 
them with greater exactness: the numbers have Leen 
calcul;i,ted which fall under those more minute periods, 
namoly:

Imprisoned 6 months, and above 5 months • 2261 
,, 5 months, ,, 4 months 51 
,, 4 months, ,, 3 months 748 
,, 3 months, ,, 2 months 2461 
,, 2 months, ,, l month • 1731 
,, l month, ,, 2 weeks - 18!JO 
,, 2 weeks, ,, 1 week 5!J7 
,, 1 week, ,, 3 days 376 
,, 3 days, and under - 143 

This calculation strongly exhibits the leniency with Leniency with which the 

which the law is administered. Of the whole number Iawisadministcrcd. 

convicted, 42 per cent. were sentenced to periods of im
prisonment not exceeding three months; an<l the propor
tion sentenced to periods not exceeding 6 months reaches 
60 per cent 1

•. 

19 The numbers capitally convicted and executed in France in 
1832, 1833, 1834, as compared with the same three years in England, 
were,

In France. 
1832. Sentenced to death !JO Executed 41 
1833. 50 34 
1834. " 25 " 15" In England. " 
1832. Sentenced to death 480 Executed 34 
1833. ,, 523 34 
H:34. ,, 4!J4 ,," 17 

In 182G, the numbers capitally convicted in France were 150, of 
whom 111 were executed. 

The education of criminals in both count.rii;s has been ascertained 
under the same definitions, and admits therefore, of a direct com
parison. In France, the instruction of those tried before the Cours 
d'Assizes only (6,!J52) has been ascertained. The following is the 
centcsimal proportion :

France. Engl:u1d and ,vales. 
Neither read nor write • - 58·7 3:J·52 
Read and write imperfectly • 2!J·7 52·33 
Read and write well 8·7 10·56 
Superior instrnction 2·!J O·!Jl 
Inchuled in the above numbers are I,400 criminals who had under

gone a previous punishment (recidives). They may be safely assumed 
to be of the worst class. Their degree of instruction has been 
separately distinguished. The principal difference in the results is 
in the most educated class :-

Rccidives. , Rcciclives. 
Neither r~ad nor write • 5!J·O Read an<l write well • • 3·1 
Read and write imperfectly 31 ·7 Superior instruction • • l '2 
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The number of executions during 1837 is far below that 
of any previous year on record. Eight persons only were 
executed, all of ,vhom were convicted of murders of an 
atrocious character; two for one offence in Norfolk, and 
one in each of the counties of Middlesex, Surrey, Bucks, 
Gloucester, \Vorcester, and York. 

The total number acquitted was G496: viz., on trial, 
4388; had no bills found against them, 1637; not prose
cuted, 471. This gives the proportion of acquittals to 
convictions of 1 in 3·6. The proportion acquitted in 
the different classes of offences, ,vas,

1st class - 1 in 2·6 4th class - l in l ·5 \ 
2d class - I in 3·7 5th class • 1 in 4·7 
3d class • I in 3·8 6th class - 1 in 2·7 

This variation in the proportion is a result which might 
be anticipated from the different nature of the offences 
of which the classes are comprised. In tho offences 
against property, in the 2d and 3d classes, the property 
stolen affords not only tho clue to detection, but its pos
session one of the strongest proofs of guilt; a proof which 
does not exist in the offences against the person in the 
1st class, nor in the malicious offences of the 4th class. 
The large proportion of convictions in the 5th class may 
be attributell to the prosecution of offences against the 
currency by the officers of the mint. In uttering co•m
terfeit coin, the proportion acquitted is only 1 in 5·6. 
At the same time it will be found, that the acquittals 
bear some proportion to the penalty attached to the 
offence; and that where the most severe penalties are 
incurred, a stronger proof is necessary to insure convic
tion than in the lighter offences. Taking some of the 

The proportion of juvenile offenders is far greater in England and 
"\Vales than in France: but the comparison is made between the 
total of offences in this country and the most violent classes in 
France-those tried by the Cours d'Assizes, Aged under 16, France 
I} per cent.; England and Wales 11} per cent. 

By the French code, a material modification is made in favour of 
prisoners under 16 years of age. If it is decided that the prisoner 
committed the offence without discernment, he is acquitted; but, 
according to circumstances, ho is either placed in a house of cor• 
rection, to be eleve. et detenu, or delivered to his friends. If he is 
found to have committed the offence with discernment, the punish
ment he has incurred is greatly diminished, and in no caso can he be 
punished by death, trava= fo1·ces a perptluite, or any other punish• 
n1ent which includes public e:i.posure. 
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offences separately-in arson and attempts to burn dwell
ings, &c., ( offences, however, of extremely difficult proof,) 
the acquittals are 1 in l ·2; iu murder and attempts to 
murder, 1 in 1·5; in rape, and assaults with intent to 
ravish, 1 in l ·7 ; in forgery, 1 in 2·5 ; and in robbery, 
1 in 2·2; though in burglary and house-breaking, the 
acquittals are only 1 in 4·5,-a very high proportion, and 
greater than in simple larceny, in which offence they are 
1 in 4·2. 

The proportion acquitted in each of the last four years, 
was 

In 1834 - - - - I in 3·5 I In 1836 - - - - 1 in 3·4 
1835 - - - - 1 in 3·5 1837 • - - - I in 3·6 

which would seem to show an increased certainty of 
procedure in the last year, and that the recent alteration 
in the law, allowing prisoners the assistance of counsel, 
has not caused an increase in the number of acquittals. 

On a comparison of the returns from the several 
counties a great disproportion is exhibited in the 
acquittals. The general average, as before stated, is 1 
in 3·6. This average has been exceeded in sixteen 
counties, the most prominent of which are-

Warwick • I in 4·8 Leicester 1 in 4·1 
Lancaster - I in 4·5 ·wilts I in 4·0 
Nottingham- l in 4·4 Bedford I in 4·0 
Chester l in 4·4 l\Ii<ldlesex I in 3·9 
Gloucester - I in 4 · l 

The ten counties in which the proportion acquitted 
was the greatest, are-

Hereford I in 2·2 Surrey 1 in 3·1 
l\Ionmouth - I in 2·3 Suffolk 1 in 3·1 
Cumberland I in 2·7 Oxford I in 3·1 
Stafford l in 2·9 Cambridge - l in 3·1 
Northumberland - 1 in 3·0 Devon l in 3·1 

The number of offenders, tried before the different 
courts, in the years 1835 and 1837, are as follow :

1837. 1835. 

County Quarter Sessions' Courts 13,044 , 10,737 
Circuit Assize Courts 3,466 3,408 
Local Courts' 4,027 3,737 
Central Criminal Court 3,075 2,849 

The proportion tried at the Quarter Sessio~1s in 1835 
was nearly 52 per cent.; in 1837 it was above 55 per 
cent. The proportion tried at the assizes, on tho con-

NoTES. 

Proportion of prisoners 
acquitted during 1834, 
1835, 1836, 1837, 

NUI\IBER OF 0.FFENDERS 

TRIED DEFORE THJC DJF.. 

FER.ENT COURTS IN 1835 
AND 1837. 
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NoTES. 

trary, was 16 per cent. in 1835, and had decreased above 
h'5 per cent. in 1837. 

AoEs o.- THE cam1NALs. ,vith respect to the ages of the criminals, the following 
table will show the numbers in 1837 at the different 
periods of life, and a comparison of the proportion at 
these ages in each of the last three years :

1837. I I33G. 1835. 

Nmuber. Proportion. Proportion. Proportion. 

Aged 12 yea.rs~and under l·/i2 I ·84 I ·G73i\3 
16 years and above 12 2,2DG !.J-70!J-72 !J"71 

2!)•(j;;21 years lG 2!J·0329·23G,902" 
31·4230 years 21 31 ·92 31 ·74 7,494" 
U·4340 years " 30 3,43!) I4·5G 14·01 
(J-1650 years " 40 G·G5 G·GOl,li7l 
3·3360 years /iO 3·243·247G4" 

3()5 1·40above 60 years -  I ·55 1·30 
unknown - - -  2·08 I ·91 423 I-79 

Juvenile delinquency. Such particulars have been collected relative to juvenile 
delinquency, as could be obtained from the criminal 
returns, in addition to those which have been embodied 
in the tables. The actual ages of the prisoners contained 
in the first two of the above divisions, were-

J\Iale. Female. 
Aged 7 years 0 I 

8 11 I" 
9 22 I" 

IO 50 15" 
11 70 12,," 
12 - - - 150 25 

Total - 303 55 

llfale. Female. 
Aged 13 years - 295 :H 

14 
,, 453 (i5 

15 - 4BO i:7" ..16 - 734 151 

Total l!JG2 334 

The offences of these prisoners are separately distin
guished in the tables, but the result of the charges is not 
separately mentioned. This is worked out with respect 
to the 358 prisoners comprised in the first division, and 
the results will be found. in the following tables. 
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CRIMINAL LAW. 1139 

It is remarkable, that the proportion acquitted in the 
above tables is only 1 in 4·6; the general proportion 
being l in 3·6. 

Of 301 persons ( out of the above total of 358), the 
periods of imprisonment before trial appear from tho 
returns; they are found to average 26 days. Of 205, 
who upon conviction were sentenced to terms of impri
sonment, 77 had undergone, before trial, a longer impri
sonment than that to which they were afterwards sen
tenced by the court. . 

The degrees of instruction which the prisoners of the 
years 1836 and 1837 had received, are as under:

1837. 1836. 

Unable to read and write -
Able to read and write imperfectly -
Able to read and write well 

- 35·85 
52·08 
9·46 

33·52 
52·33 
10·56 

Instruction superior to reading and writing well 0·43 O·!ll 
Instruction could not be ascertained 2·18 2·68 

Of the 358 offend~rs aged 12 yea~s anq under, 50 per 
. cent. were uninstructed ; 48 per cent. were able to read 
and write imperfectly; and little more than 1 per cent. 
to read and write well. 

THE END. 

NOTES. 

DEGREES OF INSTRUCTION 

WHICH THE PRISONERS 

HAD RBCEIV ED. 
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