
GEXERAL 0HDERS ( WAR DEPARTMENT, 
ADJUTA;xT GF.XERAL'S OFFICE, 

No. 36. ~ Washington, May 14, 1874. 

The following opinion of the Hon. Reverdy Johnson, as Special Assi,t
ant to the ·Attorney General of the United States, is published for the 
information of all concerned: 

BALTD!OllE, .April 6, 1874. 
To Bvt. B:igadier General ALBERT J. MYER, 

Chief Signal Q/ficer, Washi11gto11, D. C. 
Sm: The several questions upon which you have tlesiretl my opinion, I have con· 

sidered with the care demanded by their importance. 
The questions are these: 
First. Is the act of the 24th July, 1866, entitled "An Act to aid in the construction 

of telegraph lines, and to secure to the GoYernrneut the use of the same for postal, 
military, and other purposes," constitntionnl? And are the subsequent acts of 10th 
June, 1872, and 3d March, 187:1, also constitutional 1 

Second. The 'Vestern Cnion and other telegraph companies having accepted the 
terms of the act of 24th July, 1866, what are the rights of the L'nited States am! the 
obligations of the companies by virtue of the samP? 

I proceed to consider these questions in their order. 
rrhe authority of CongresS" to pass the acts in question is umler the provision in the 

e:ghth section of the first article of the Constitution of the rnited Stntt>s, which gives 
1o that body power "to regulate commerce with foreign nations and among the several 

. States, and wi~b the Indian tribes." 
'I'hese powers, like all others vested in Congress, unless they are expres'ily restrict· 

cd by some other provision in the Constitution, or by their very nature, are unlimited 
in regard to the sul.Jject with which they deal. And it is equally true that they are 
intended to continue as long as the Government exists. This commerr.ial C'1ause was 
designed to avert the mischief resulting from conflicting commercial regulations by tl1e 
several States. It is, we know, historically true that such regulations, more than any 
other one cause, led to the adoption of the Constitution. Indeed, the peace and pros· 
perity of the States demanded that legislation upon the subject should be made im
possible. The end for which the power was ·ve~ted in CongTess, it was evident, could 

_not be accomplished by the States. Their jurisdiction extended only over their re· 
F-pective limits. ~o regulation made by them separately could exceed those limits. 
Commerce, therefore, with foreign nations and among the several States, could only 
be reguhted by a power possessing general jurisdiction. The theory of the Constitu· 
tion-and all the powers with which Congress is clothed are in accordance with that 

·theory-is that every power which could not he exercised by the States separately 
•hould 1.Je wsted in Congress. The ohject of the Convention was to establish a gov
ernment for a great nation, and was, of course, to repose in it every authority neces· 
sary to attain that result and to secure union and harmony at home as well as peace 
abroad. In relation to the powers so conferred, the Supreme Court has, o\'er and over 
ag-ain, declared that they are to be construed as if there were no State governments. 
The constituency of the General Government are the people of the wt~ole country
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·-the constituency of the State goYPrnn~ent8 are the people of the States, respectively. 
In the language of Cl1ief Ju!'>tice )Iarshall in the case of McCu1loch vs. Maryland, 
4 '\Vbeaton, 406, "If any proposition could command the universal assent of mankiml, 
we might expect it would be this : that the GoV"ernrnent of the Union, though limited 
in its powers, is supreme within its 8phere of action. This would seem to result 
necessf.rily from its nature. It is the Goven1me11t of all; its powers are delegateLl 

·by all i it represents all and acts for all:' EV"ery power incidenbl to those ex· 
pressly granted is as much granteJ. as the expressly granteLl power. And eYery 
power not limited is intended to exist duriug the entire coutinuance of the Govern· 
ment. 'The design of the framers of the Constituticn wns that it should be for all timC', 
unless it shou1d be constitutionally modifiei. Nor, in the exercise of the incidental 
powers which Congress possesses, are they limited to the use of the means known to 
exist at the date of the Constitution. Whatever means, therefore; may at any time, 
through experience, or by the discoveries of science, or in any other way, be found 
out, may be resorted to. To apply these remarks to the subject before me: The mat
ters to be rPgnlated are, first., Foreign commerce; second, Commerce amo11g the 
State:i; and third, Commerce among the Indian tribes. YYhatever powers are inci
dental to the regulation of the first, ore equally incidental to the regulation of the 
second ancl third. This seems to me to be obvious. The term is founcl in the snme 
section and in the same clause of the Constitution. 1Vhatever, therefore, is commerce 
among t11e States may be rc>gulateJ. by Congress, as wen as whatever is commerce 
·with foreign nations. ~That., then, is commerce, as the term is here used 1 Is it traffic 
alone, or is it not also intercourse, and the means by which traffic and intercourse may 
be carried on 1 lf any doubt existed upon such a point, it was removed by the dcch;io:1 
of tht} Supreme Court of the United Stutes in the case of Gibbons vs. Ogden, 9 \Vhen
ton, 1. In that case the Court said that "Commerce undoubtedly is truffle, but it is 
'Something more-it is intercourse;'' antl also said, "all America understands, nncl has 
uniformly understood, the word commerce to comprehend navigation. It was so un
'derstood1 and. must have been so understood, when the Constitution was framed." 
" ..hether the power be exclusi\'ely yesteU in the United States, or remains for any 
purpose in the States, is a proposition which I need nut examiue. It is, however, I 
think, clear from the opinion from which I have quoted that the judges who decided 
that case thought that the power was exclusive. Subsequent decisions of the same 
·tribunal, or rather the opinions of some of the ju<lges, leave this point in doubt. But 
there bas been a uniform concurrence of views upon this point-that where, uncler the 
authority of the commercial clause, Congress has rPgulated to any extent commerc2 
with foreign nations or among the several States, snch regulation dbp1aces all existing 
f:'imilar or incon~istent State regulations, and prohibi!s their a<lo11tion as long as the 
CongTessional legislation remains. 

"'hatever, therefore, is a rPgu1ation by Congress1 and ten1".s to accomplish the en'l 
for which the power was giYen, must be constitutional. No authority claime1.l under 

a State, in conflict with it, lms any validity. Nothing that a State can do, by lcg-i:s1n
-tion or otherwise, can in the slightest deg·ree limit the power. In the cnse already 
quoted, as well as in the case of :i\IcCulloch vs. :Maryland, 4 'Vheaton, it was held that 
the question, what means Congress can resort to to accomplish the _rurrose of any 
granted rower, is a matter entirely within its discretion. The Iungnage of the Court 
in the latter C'ase, pnge 421, is, "Let ihe end be lPgitimate, let it be within the scope cf 
-1he Constitution, a1:d all means wh:ch are a1)pro1 1riate, which are rl::duly a&1pted to 



3 

that end, which are not prohibited but consist with the letter and spirit of the Constitu
tion, are constitutional." This discretion belonging to Congress, the manner of exer• 
cising it is for them to decide. The object of the act of 24th July, 1866, as declared in 
its title, is to secure to the Government the use of telegraph lines "for postal, military, 
and other purposes." The power to establish post offices and post roads, and to declare· 
war, to raise armies and provide navies, was expressly vested in Congress. 1V'"batever, 
therefore, could aid in any way the work of the Army or the Navy or the postal ser-· 
'·ice is within the discretionary power of Congress. That the telegraph will assist in 
accomplishing these results is clear. In time of war or of threatened war rapid com
munication between the Government and the Army may be all-important. And so in 
relation to the mails and the Navy. It may be vital that a fleet or a ship should sail on 
a certain day; that any impediments, by violence or otherwise, to the transmission of 
the mails may be removed at the earliest period, and this can be best accomplished 
through the means of informatio.n fumished by the telegraph. The operation, too" 
of the Signal Service, the beneficial use of which is now so universally acknowledged,. 
cannot be accomplished by any other mode than by telegraph. Its beneficial use de
pends upon the receipt in Washington of information of the state of the weather in 
every part of the country. This information enables the Bureau to predict from day 
to day, with reasonable precision, the state of the weather for the next twenty·four 
hours. This scientific prediction may be most important to the commercial as well aS. 
to the naval marine of the country. """hen may a fleet or ship sail with a reasonable 
hope that they will encounter no extraordinary peril from the winds and waves? and
when may they expect such perils 1 This knowledge can only be distributed through·· 
ont our ports by telegraph operated by the Bureau, or controlled by it so far as its. 
dispatches are concerned. That the assistance of the telegraph is indispensable to. 
these ohjects is obvious, and it is equally obvious that the mode in which this assistance
is to be rendered should be placed in the hands and under the exclusive control of the 
Government. This is the purpose of the act of 1866 and the subsequent acts. Their
constitutionality, therefore, in my judgment, is free of all reasonable doubt. 

The next question under this head is: Can the United States themselves lay a tele
graph line along the several railroads for their own use? 'l'o give them the power to. 
communicate by telegraph and deny them the right to establish a telegraph line seems. 
to me to be simply absurd. That the milroads in the country have been constructed 
for the most part under the authority of State charters in no manner affects the qllO's
tion. If the United States would have hail the authority, as I think they clearly would, 
to construct telegraph lines over the sites occupied by the railroads, they cannot be de
1•rived of the right to establish such lines over or along the ra.ilro~ds, if, by so doing,. 
they in no way injure the working of the roa<ls. Upon the whole, then, in reference
o the question submitted to me, I am of opinion that the acts referred to of 24th July. 

186G, 10th June, 1872, and 3d March, 1873, are constitutional. 
Second. The Western Union and other telegraph companies having accepted the

terms of the act of the 24th July, 1866, what are the rights uf the United States and 
the obligations of the companies? The act in question conferred great privileges upon 
the companies. It authorized them to construct their lines through the Territories ot 
the United States, and granted them valuable portions of the same. The rights se• 
cured to the United States are: that the telegrams of every department of the Gov
ernment shall have priority over all other busin~ss, and the rates for such transmission. 
are to be annually fixed by the Pnstmaster r. eneral. 
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What those rates are to be is submitted to hi> sole judgment. The object of the act 
was to give to the Uniteu States the authority to use the lines generally. No limita· 
tion of the time within which such right is to be exercised is provided for. Day or 
night, and at any period of the day or night, the right may be exerted. Any restric
tion upon it might be prejudicial to the interests of the Government, and cannot, there.. 
fore, be supposed to have been intended. It may be all·important to send communi· 
cations to the different branches of the Army, wherever they may be, utan instanfs 
uotice i and so in relation to tl:e Navy. To give to the companies the authority io 
say when such communications shall be forwarded would be to submit to them the 
interests of the Government. This could never have been designed. 

And upon no rule of interpretation can the act be so construed. That the companies 
must haYe, if this right is in the Lnited States, operators at theil' several stations, day 
and nig·ht, ready to receive and transmit all Governmental dispatches that may be 
handed in, is within the general terms of the contract; nor is the inconvenience to tbe 
companies occasioned by this obligation greater than that which is occasioned the offi
cers of the Government. In the Signal Bureau some one of the operators must be on 
hand at all times during the twenty-four hours to receivA or transmit all di~patches necas
sary to accomplish the objects of the Bureau. The sentinels in the Army are to be postell 
day and night. The same is true of the watches in the naval and commercial marine. 
It is no answer, therefore, to the rights claimed by the l,"nited States that its enjoyment 
of them will cause trouble to the agents of the companies. It is a trouble, if trouble it 
be, which the companies have agreed to assume, and a trouble, too, which at times may 
be vitally important to the true interests of the Government. And for this trouble the 
companies have been well compensated. The privileges granted to them, and the prop· 
erty secured to them, are of great value, and may in truth be said to be essential to 
their welfare. I am, consequently, of opinion that the Government has a right at all 
times, day or night, to have their messages transmitted by \he companies who have 
assented or may assent to the act of 24th July, 1806. I am also of opini.on that the 
Government has a right to drop their telegrams at all intermediate stations between 
the place from which they are sent and the place of their ultimate destination. The 
right to transmit involves the right to drop, as the dropping is a practice well known 
and used in the transmission of telegrams. 

I understand that the Western Union Company has been advised that the rights of 
the Government and their own are secured by the contract growing out of the act of 
1866, and that the same cannot be repealed or modified by the United States. Al
though the L"nited States have not attempted to exercise such a right, and the ques· 
tion is not before me, yet I deem it due to tbe subject to say that the idea is founded 
upon a misapprehension of the Constitution. 

The lOth section of its first article provides that "no State •hall pass any law im· 
pairing the obligation of contracts." But this restriction, by its very terms, applies 
only to State legislation. \Yhat Congress may do, and is authorized to do1 rests upon 
grounds irrespective of this provision. That such is the correct view, several judges 
of the Supreme Court of the United States have more than once declared in official 
opinions, and I am not aware that any judge of that tribunal has ever expressed a dif
ferent view. The only limitation upon the power of Congress is to be found in the 5th 
constitutional amendment, which declans that "prh·ate property" shall not "be 
taken for public use without just com.pensation. '' But what is proposed by the Gov
ernment in this instance is not to exercise thP right of eminent domain by appropriating 
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private property for its own use, but to insist that the cumpanie5 shall c0~nply with 
their engagements entered into under the authority of the act of July 2l, 18GS, nml 
for which they have been fully compensated. But conceJ.ing, for arp:nmcnt sake, that 
there is a contract between the Government anll the companies ·who as~cnte<l to the act 
of 1866, ancl that the same is protected by the cor.:stitutional clause first reft:rretl to, it 
is still eyirlent that the same will not be in any way impaired by the Government not 
!'ending their dispatches through those companies, or by constructing a telegrap11 line 
fi>r itself. As to the first, the Goyernment hns not agreed to send their telegrams by 
the companies. They have only reserved the right to do so. They may, therefore, 
not send any, or 0111.r a portion, of their dispatc11es, as thPy may think best. 

Secondly. By constrncting a line for itself, running near or in jnxtaros:ition '\\"itb thf' 
existing lines, they wi11 not vio1ate any such snpposed contract. The States ma~
nnthorize competing railromfa, or canals, or bridges. The question of the right in thP
latter instance was decided in favor of the right by the Supreme Court of the Lnite1l 
States in the c::tse of the Charles Uiver Bridge vs. "\\..arren Bridg-e, 11 Peters, 530. If 
a 8tate has the authority here adjutlged, a fortiori have the United States. I am, 
therefore, clear1y of the opinion tlrnt the Government may construct a line of its own. 
:rnd transmit nll mes.c;agcs which it may hrwe occasion to transmit, and that the s~nnc 
will, in no respect whntfflcr, interfere with any rig-ht of I.he exi~ting companie:;;. 

I rc:nab, with r<'ganl, yo~u obetl!Pnt sen·ant, 

REVERDY JOH:'i!SO~, 
Assistant Attorney General~ 

BY ORDER OF THE SECRETARY OF \VAR: 

E. D. TOWNSEND; 
Adjutant General. 

0FFICl.\L: 

Assistant Adjutant General. 




