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Constitutional Uses of the Military Forces of the
United States

The subjeet may be considered under tho following heads :

1. Coustitutional Provisions.

II. Statutes. :

IIL. The Posse Comitatus.

IV. Powers springing dircetly flom the character of a national
military establishment,

V. Dutics of military officers when called upon to aid the civil
power.

VI. War Powers.

The constitutional provisions relate to the “armies” and the ““mil-
itia.” 'The word ““‘armics,” in Art. I, See. VIII, CL 12, includes the
Regular Army and the Voluniteers, but not the Militia.  These constitu-
tional provisions are : _

a.—Lhe power of Congress to ““declare war.” War may be national or
foreign.  Under this clause Congress hus authority to take measures for
the suppression of Rebellion.

The power to ““declare” war includes the vight to maeke war, and ex-
tends to legislation necessary in the prosccution of war. It has been held
to inelude the right of scizing and confiscating the property of enemies;
the right of imposing conditions upon commerecial intercourse with the
enemy; of emancipating slaves: of suspending the statute of limitations;
of providing for the government of occupied hostile territory; of making
treasury notes legal tender for public and private debts, &e.

b.—The power of Congress to *raise and support armies,” subject to
the condition that no appropriation of money for such purpose shall be
fora lonner term than two yvears.

To “raise and support” includes to e<1uc.1te, commission, enlist, draft,
feed, clothe, equip, transport, and pay. The control of the United
States over these subjects is plenary and exclusive.  Congress can deter-
mine, without any question from State authority, how the <¢“armies”
shall he raised, whether by voluntary enlistment or forced draft; the ages
of soldiers; the period of service; compensation, &e.

c.—The power of Congress to make rules for the government and reg-
ulation of the *“land f())((m ” Ilere again the Militia is not mc]nded
because the same power with reference to them is given in another clanae

d.—The clause which provides that the President shall be commander-
in-chief of the army, and of the militia when cualled into the actual ser-
vice of the United States.

e.—The guarantee by the United States to each State of a repulblican
form of gov elumont protection against invasion; and, (on application of
the lcms]atule of a st(tto or the executive when the l(‘malatuw cunnot be
convened, ) .lgdlnst domestic violence.

By “republican” form of government is meant one which is not mon-
archical or aristocratic.

. ~This clause is of the nature of & covenant on the part of the ¢ United
Stales,” in their corporate capacity; and it has been made a question
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whether the obligation rests upon the legislative, or the executive, branch.
In Luther v. Borden, Chicf-Justice Taney held that it 1)01011% to
Congress to decide what government 1is the established one in a \mte,
and that its decision i is, bmum" on every other dOpdltIll(‘Dt of the govern-
ment. -
But, after the government of a State has been I‘L(‘O"llll(’d by Congress,
it would be within the provinee of the lxecutive to use his constitutional
powers in guaranteeing it; as well as for the other purposes mentioned in
this claunse.
“Domestic violence.” The Rail-road Riots, of 1877, furnish a recent
instance.
The Constxtutlon(ll provisions which relate exclusively to the Militia,
are :
f.-—The power of Congress to provide for calling them forth :
1. ““T'o executé the laws of the Union,” as in the Pennsylvania
Whiskey Rebellion of 1794,
2. ““T'o suppress insurrections,” as in 1861.
3. ““T'o repel invasions,” as in 1812,
g.—The power of Congress to provide for organizing, arming and dis-
mplmmrr them*, and for governing those in the service of the United
States. ' i
Under these powers Congress has provided for calling forth the Militia:
T'o repel invasion of a foreign nation, or Indian tribe; to suppress
insurrcction in a State against the goverraent thereof, (when applied for
by the Legislature, or the Executive when the Legislature cannot be con-
vened); md when the luws of the United States are obstruected by com-
binations too powerful to be suppressed by the ordinary: conrse of judi-
cial procecdings, &e., to suppress such combinatiors,” and execute the
laws.
Acts of 1792 and 1795.
To enforce the execution of the Neutrality Laws.
Act of 1818, ~
3. To suppress rebellion against the United States.
‘ Act of 1861.
To aid in the (xccuticn «f judicial 1cccss under the provisions of
the statutes securing to all equal civil rights.”
Act of 18066,

.

*NoTE,—This power was exercised by Congress in the Act of 8th May, 1792, which pro-
vided that “every able-Lodied male citizeu of the respective States, resident therein, who is
of the age of eighteen years, and under theage of forty-five years, shall bein the mllltm”
and that “ev ery citizen shall, after notice of his enroliment, be coustantly provided with a
good musket or firelock of a bore sufficient for balls of the eighteenth part of a pound, a
sufficient bayonct and belt, two spare flints, and a knapsack, or pouch with a box therein to
contain not less than twenty four c.nrmdg(‘s, suited to the bore of his musket or firelock,
each cartridge to contain a proper quantity of powder and ball; or with a good rifle, I\Imp-
sack, shot-pouch and powd :r-horn. twenty balls suited to the bore of his ritle, and a quar-
ter of a pound of powdcr"; and *“each commissioned officer shall be armed with a sword
or hanger und spontoon.”

These. provisions, and others of the same act. were, strangely enough, re-cnacted by
Congress (as purt of the Revised Statutes) June 22d, 1874,
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5. IFor the safe-keeping and protection of any person surrendered by s
foreign government for trial.
o Act of 1869.

6. To suppress insurrections, domestic violence, or combinations in any
state which so obstruet the execution of the laws of the United States as
to deprive a portion or cluss of the people of their rights under the Con-
stitution and laws.

Act of 1871; known at the time as the Ku-Klux Bill.

VoLUNTEERs are not Militia. The right to cull for Volunteers is,
therefore, not derived from the constitutional power of Congress to pro-
vide for calling forth the Militia, but from the power of raising and sup-
porting armies. The manner of raising this force is subject to the con-
trol of Congress. Congress may provide for the appointment of the offi-
cers, and the enlistment or draft of the men, or may delegate to the
States any part of these powers.

Examples : In 1798, by the act ““to raise a provisional army,” the
President was authorized to aceept companies of volunteers, and appoint
the officers.

In 1507, and 1812, the President was authorized to accept volunteers,
the commissioned officers to be ““appointed in the manner preseribed by
law in the several states and territories to which such companies shall
respectively belong,” and by a later act of 1812, to appoint ull officers,
and to form said voluntecrs into battalions, squadrons, regiments, brig
ades and divisions.

The voluntcers authorized by the act of 1846 were to be aceepted in
companies, battalions, squadrons «nd regiments, and their officers ap-

»ointed in the saume manner as provided for in the first act of 1812; the
i’resident by a subscequent act being authorized to appoint the gencral
officers.

. By act of July 22d, 1861, a force of 500,00 volunteers was provided
for; regimental cfficers being appointed by the Governors of the States,
and general and general staff officers by the President; and the President
being aunthorized to aceept the services of, and commission officers for,
any volunteers offering their services from states whose authorities might
refuse or omit to furnish them. :

And, the whole course of national legislation during the Rebellion
" shows that Congress exercised to such extent as it saw fit, the power of
“raising” volunteers, leaving to the States only so much power with ref-
erence to them as it did not sce fit to exercise.

The volunteers may be used in a foreign war; the militia ¢an not.  In
the Mexican war both were authorized, but the militia were not called
out. . There is no constitutional provision authdrizing their use beyond
the territorial limits of the United States.

“Tue NATIONAL ForcEes.” By act of March 3d, 1863, all able-bodied
male eitizens of the United States und peisons of foreign birth who should
have declared on oath their intention to become citizens, * % *
betwecen the ages of twenty and forty-five years, were declared to consti-
tute the ““National Forces”, and made liable to perform military duty
when called out by the President, and he was empowered during the Re-
bellion to call forth the Nutional Forees by draft.
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In New York it was held that this act. was unconstitutional, (People
vs. Stephens,) on the ground that it attempted to create a national mil-
itia, a power not granted to the Federal Government.  In Pennsylvania
it was held constitutional; and it is now recognized as a constitutional
exercise of the power of raising armies.

II. ‘The statutes of the United States which authorize the employment
- of the regular forces are:— (See (. 0. No. 71, 1578, A. (. O.)

a. Civdl Rights.

The Civil Rights Bill, (Act of 1866) gives to all persons the same
right to make and enfoice contracts, to sue, be parties, give cvidence,
and to the full and equal benefit of all luws and proceedings for the se-
curity of persons and property as is enjoyed by white citizens; provides

~that they shall be subjeet to like punishment, pains, penalties, tuxes, li-
censes, and exactions of every kind, and to no other; authorizes the ap—
pointment of commissioners for the enforcement of these rights; gives
authority to such commissioners to call to their aid such portion of the
land and naval forces of the United States, or of the militia, as may be
necessary to the performance of the duty with which they are charged;
and provides that it shall be lawful for the President of the United States,
or such person as he may empower for thut purpose, to employ such part
of the lund or naval forces of the United States, or of the militia, as may
be necessary, to aid in the. execution of judicial process issued under
these provisions, or as shall be necessary to prevent their violation, and
enforee their due execution.

b. The Elective Franchise.

Military and civil officers of the United States are forbidden, under
the penalty of a fine not exceeding $5000, and imprisonment at hard la-
bor not exceeding five years: :

To order, bring, keep, or have any troops at the place where an clee-
tion is held, unless it may be necessary to repel the armed enemies of the
United States, or to keep the peace at the polls; (See. 2002, Rev. Stat.)

I'o preseribe or fix, or attempt to prescribe or fix, by proclamation, or-
der, or otherwise, the qualifications of voters in any State, or in any
manner interfere with the freedom of any election in'any State, or with
the exercise of the free right of suffrage in any State : (Sees. 2003 and
5530, Rev. Stat.)

"T'o prevent, or to attempt to prevent, by force, threat, intimidation,
order, advice, or otherwise, any qualified voter of any State from frecly
exercising the right of suffrage at any general or special election in such’
State ; (Sce. 5529, Rev. Stat.) :

To compel, or to attempt to compel, by foree, threat, intimidation, or-
der, or otherwise, any officer holding any election in any State, to receive
a vote from a person not duly qualified to vote ; or to impose, or attempt
to 1mpose, any regulations for conducting any general or special election
in a State different from those preseribed by law; or to interfere in any
manner with any officer of an clection in the discharge of his duty.
(See. 5531, Rev. Stat.)

¢. Indians.

The military forces of the United States may be employed in such man-
aer and under such regulations as the President may direct :
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1. In the apprehension, and tummw over to the civil authority, of
every person who may bein the Zadian COIthJ in violation of luw ;

2. In the examination and scizure of stores, packages, and boats,
when authorized by law;

3. In preventing the introduction of persons and proper ty into the
Indian country contrary to law;

4. In destroying distilleries m the Trdian country;

5. In .Ll)plbllblldlll“‘ any Indians who have committed crimes or of-
f(l‘IlbL‘S m a State or lelrltory, and have fled into the Indian country;

In praventing “or terminating hostilities between any of the
[ndian tribes. )

If the commanding officer of any post has reason to suspeet, or i«
informed, that any white person or Indian is about to introduce, or has
intr oduced, any spirituous liquor or wine into the Indian cauntry in vio-
lation of law, he may cause the boats, stores, packages, wagons, sleds,
and places of deposit of such persons to be ﬁcau]ned, and if any such
liquor is found therein, the same, together with the boats, teams, wagons
and sleds used in com‘eying the smne, and also the goods, puckugcs, “and
peltries of such person shall be seized and delivered to the proper officer,
to be proceeded against by libel in the proper court. (See also, Sce. 2139,
Rev. Stat., and G. O. No. 8, 1879, Hdqrs. of the. Army.)

8. It is the duty of “an) person in the service of the United States™
to take and destroy any ardent spirits or wine found in the Indian coun-
try, except such as may be introduced therein by authority of the War
Department.  (Revised Statutes, Title XXVIII, Chapter IV.)

The Indian Country. By act of June 30th, 1834, it was provided that
“all that part of the United States west of the Mississippi, and not with-
in the States of Mississippi and Louisiana, or the Territory of Arkansas.
and also that part of the United States, east of the Mississippi River, and
not within any State, to which the Indian title has not been extinguish-
ed.” should, for the purposes of that act, be taken to be Indian ()onntry
and, in Bates v. Clark, (5 Otto, 204) the Suprame Court held that <all
the conntry deseribed l)_y the act of 1834 us Indian country remains Indian
country so long as the Indians retain their original title to the soil, and
ceases to be Indian country whenever they lose that title, in the absence
«f any different provision by treaty or by act of Congress.”

d. Public Lands.

The President is authorized to employ the military forces in prevent-
ing: .

. The unlawful destruction of timber on public lands.

2. The unlawfnl settlement of persons on publlc lands.

e. 1]10 Public Health.

Military officers commanding in any fort or station upon the sca-coast
are required to aid in the execution of State quarantine und health laws,
according to their respective powers and within their respective precinets,
“as they shall be divected, from time to time, by the Secretary of the
Treasury ”

The order to carry out such directions would come from a military su-
perior.

f. Latradition.

.
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The President is authorized {o cmploy the military forees for the safe-
keeping and protection of any person surtendered by a forcign govern—
ment for trial for any erime of which he is duly accused.

g. Neutralily.

The President, or suck ofher person as ke shall cmpower, is authorized
to employ the military forces for the purpose of taking possession of, and
detaining. any vessel (with her prizes, if any,) in the following cases:

1. When a vessel is fitfed out and armed, ov allcmpled to be fitted
out and armed; or when the foree of any vessel of war, or cruiser, is n-
creased or angmented; or when any milicary capedition or enlerprise is
begun or sct on fool; contrary to the laws of the United States;

2. In case of the capture of a vessel within the jurisdiction or pro-
teetion of the United States;

3. When any process issuing out of any court of the United Statesis
disobeyed or resisted by any person having the custody of any armed
vessek, ) '

The President is also authorized to employ the military forces for :

4. The restoration of prizes when adjndged;

5. Preventing the carrying on of any hostile expedition or enterprise
from the Territories, or jurisdiction of the United States, against any for-
cign power with which the United States are at pesce;

6. To compel any foreign vessel to depart the United States in all
eases in which, by the law of nations or the treaties of the United States,
she ought not to remain within the United States.

h., Insurrection. (Rev. Stat., Title 69.)

It is Jawtul for the President of the United States to employ the land
or naval forees:

1. "o suppress any insurreetion in any State against {he government
thereof, on application of the legislature of such State, or of the exccu
tive, when the legislature cannot be convened.  (Act of 1795.)

2. 'To enforce the faithful cxccution of the laws of the United
States, und to suppress rebellion when, “by reason of unlawful obstrue-
tions, combinations, or assemblages of persons, or rebellion against (e
authority of the United Ntates it shall become impracticable inthe judg-
ment of the President to enforee, by the ordinary course of judieial pio-
ceedings, the Jaws of the United States within any State or Lerritory.

[Act of 1861.]

3. To employ the military forees for the suppression of any insur-
rection, domestic violence, unlawful combinations, or conspiracies in any
State, which so obstruet its laws, or those of the United States, us to de-
prive any porlion or ¢lass of the people of such State of any of the rights,
privileges, and immuiitics, or protection, secured by the Constitution or
luws, and which the authorities of the State are unable, fail, or refuse to
proteet; and also when any such insurrection, violence, unlawful cembi-
nation, or conspirzey, opposes or obstructs the laws of the United States,
or the due exceution thereof, -

[Act of 1871. The, so-culled, Ku-Klux Bill.]

4. When, by reason of any unlawful combinations, duties con im-
ports cannot Le collected at uny port, the President may direct the cus-
tem-houge for the district to Le established on board a vessel, and may



employ the military forees to prevent any unlawful attempt to remorve
the vessel or cargo, and for the protection of the officers of customs in
retaining custody thereof.
[Act of 1861.]
When, in the judgment of the President, it becomes necessary to use
the military forces under this title [Insurrcetion], it is made his duty
first by proclamation to require the insurgents to disperse.

III. The Posse Comitatus.

The act of June 18th. 1678, makes it unlawful to emyploy any part of
the Army as a posse comitatus, or olherwise, for the purpuse of executing
the laws except as authorized by the Constitution, or Act of Congress.

Previous to this the army was liuble [under orders from the War De-
partment, adopting the views of Attornevs General Cushing, Kvarts and
Taft,] to be called out as a posse, not only by United States marshals, but
by Stute sheriffs; although the correctuess of this position has been ques-
tioned. .

The act of June 18th, 1878, was probably not intended to relieve indi-
vidual members of the army from a duty which, [if consistent with their
military obligations, ] they may have in common with every other subject
of the state, viz : to interfere to suppress riot, and prevent acts of felony,
treason, or rebellion,

IV. Powers springing directly from the eharacter of « National Mil-
itary Lstablishment.

If the counstitution and laws of a state should provide for a military
estublishment, but should be silent as to 1ts use, its very existenze would
involve the power of using it for the purposes for which armies are cre-
ated—i. c., national self-preservation, or defense against fos both exter-
nal and internal.  Every independent state possesses the right of sclf-
preservation.

Though it is the provinee of Congress to declare war, the President
may use the army for such purposes without such declaration.  This was
done in the Mexican wyr; and 1t has been decided by the Supreme Court
that he may resist insurrection without declaration of war.  (Prize
Cases, 2 Black. 668.)

Under this head may be ineluled, the oceupation of military posts;
the protection of national terrvitory anl proparty in military castoly; anl
the protection of settlers on national territory against Indians.

V. Duties of Military Officers when called upan to aid the civil power.

1. Officers cannot permit the use of troops undor their comimand as
a posse comitatus, or otherwise, except as above indicated.

2. If time admits, application for the use of troops for such purposes
must be forwarded for the action of the President. :

3. In cases of sudden and unexpeeted invasion, insurrection, or riot,
endangering the pablic property of the United States, or in cases of at-
tempred or threatened robbery, orinterruption of the United Srates mails,
or other equal emergeney. officers may take thie necessary action before
the reecipt of instructions. (War Department, G. O. No. 71, 1878.)

4. Where, as under the Civil Rights and Neutrality laws, the right
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to use the military forees is given to any person empowered by the Presi-

dent, and an application for them is made by such person, it would be

the duty of the commanding officer, in a case of emergency not admit-

ting of delay, to farnish such force \\'lthout waiting for superior orders,

ap(m um\tacrm) proof of the authority of the person mal\mw the de-
mand, and of the necessity of the case.

5. The troops retain their character as part of the permanent na-
tional nnhtmv organization, and can do nothing inconsistent with that
character.  They cannot, therefore, be required to lay.aside their arms.

G. An officer when deciding for himsclf must judge whether the ser-
vice required of him is lawful and necessary, and compatible \Vlth the
dl\(]l e of his military duties.

“The summions must be made to the commanding ofticer. A sol-
dier oboying the summons wichout the authority of his commander would
be punishable fm- absence without leave.  (Opin. of Law Officers of Eng-
land, 19 Dee., 1796.)

8. When Lu\ fully assisting the eivil power, the military may use
whatever force is necessary for “self-defence, or for the protection of the
civil power when required, and may assist the eivil power in making ar-
rests, and holding arrested persons; but care must be taken not to exceed
the warrant of the civil officer.

0. The military officer must judge for himself of the necessity of us-
ing foree, and must cause it to ceise s soon s it appears no longer nee-
CSEUY.

VL. War Powers.

By this we mean, powers silent in time of peace, but active during
war, ’lhoy are both legislative and exccutive, and many of them derive
their legulity from the Lonatltutmn, and laws passed thereunder.  The
most difficult question is as to war powers cluimed to exist irrespective of
constitutional grants. It involves the subjeet of Martial Law, and is
based on the law of nceessity, and national self-preservation, It will be
considered hereafter.
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