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Constitutional Uses of the Military Forces of the 
United. States. 

The su hjcct rna,v he considered under th~ following heads : 
1. Comtitntional I'rorisions. 
JI. Statutrl'. 
III. The Posse Com itafos. 
I\". l'owrrs springing directly from the character of a national 

military <'stahlishment. 
V. Duties of military officers when called upon to aid the ciril 

power. 
VJ. 'Var Powers. 

I. The constitutional prnrisions relate to the "armies" and the "mil­
itirt." The word "armies," in Art. I, Sec. VIII, Cl. 12, includes the 
Hegular Army arn1 tho Volunteers, hut not the ~liliti:t. These constitu­
tional provisions arc : 

:i.-'l'IH• powl'r of Congress to "declare war." 'Var may Le ilational or 
foreign. Under th is clause Congress has ant hority to take rnemmres fo1· 
tlw suppression of Hcbcllion. 

The power to "declare'' war inclndes the right to make war, and ex­
tenlfa to legislation ncces~ary in tho prosecution of war. It has been hekl 
to i11cluck the right of sdzing and confiscating the pro1wrty of c11cmies; 
the right of imposing conditions npon commercial intercourse with the 
enemy; of crnancipating t;lares: of suspending tho statute of limitations; 
of prnviding for the gorcrnmcnt of occupied hostile territory; of making 
trcarnry notes legal tcmlcr for puLlic and private debts, &c. 

h.-'l'he powl'l' of Congress to •·raise and support armies," subject to 
the condition that no appropriation of mone.Y for such purpose shall he 
fol' a longer term than two years. 

To "raiHc and support" includes to educate, commission, enlist, draft. 
fre<l, clothe, equip, transport, and pay. The control of the United 
States oH•r these snbjl·cts is plenary and cxclnsire. Oongr<'SS can deter­
mine, without any question from State authority, how the "armies" 
shall he raisc11, whether hy rnlnntary enlistment or forced draft; tl1c ages 
of sol<licrs; the period of sen-ice; compensation, &c. 

c.-Tlie powel' of CongrC'ss to make mies for the government and rPg­
ulation of the ''landforcr.~." Herc again the Militia is not inclnded, 
LcPanHc the same power with reference to them is givC'n in another clanse. 

<l.-Thc l'lanse which provides that the Prcside1it shall he com111mllll'r­
in-C'hi<'f of tl\C' armY, and of the militia when called into the actual ser­
Yice of the United States. 

C'.-The guarantee hy the United 8tatcs to each 8tate of a rrpublican 
form of go\"crnnwnt; protection agniust inrnsion; and, (on application of 
the lC'gi8latnre of a stall', or the e:-.ec11tirn when the legislature cannot ho 
c·on n·ucd,) against dome8t it: viole nee. 

By ''republican" form of government is meant onP which is not mon­
archical or aristocratic. 

'!'his claurn is of tho natnre of a eovenant on the part of the "Cniled 
,~tale.~," in their eorporate capacity; and it has Leen rna<le a question 



whether the obligation rests upon the lcgislatin', or th0 cxec:utivc, branch. 
In Luther v. Borden, Chief-Justice 'l'ancy held that it belongs to 

Congress to decide what gowrnmcnt is the establi1>hrd one in a. t:ltatr, 
nnd that its decision is~ bimling on every other dcpartmen t of the govcrn­
m0nt. 

But, after the go,·crumcnt of a State has hecn rccogni:w<l by Congress, 
it would be within the province of the Executive to use hi:-; co11stitutio11al 
powers ingnarantccing it; as well as for the other purposes mentioned in 
this clause. 

"Domestic violence." The Hail-road Hiots, of 1877, furnish 11 recent 
instance. 

The Constitutional provisions which relate exchu;ively to the :!\lilitia, 
are: 

f.-'fhc power of Congress to provide for calling them forth: 
1. '''l'o execute the laws of the Uniou," as in tho Pcnnsylrnnia 

Whiskey Hebellion of 17!.l4. 
2. "To suppress insurrections," as in lSUl. 
3. '"l'o repel invasions," as in 181::.!. 

g.-'l'he power of Congres:; to provide for organizing, arming and dis­
ciplining th(•m*, and for governing those in the sen ice of the U nitC'd 
:::ltntes. · -

U ndcr tl1C'se powers Congress has provided for calling forth the Militia: 
1. To repd i11rnHion of a foreign nation, or Indian triLe; to supprc·ss 

imnrrcction in a t:ltate a911i111il the !Jf1rn 1.t11c1d then1f, (wlwn applied for 
by the Legislatlll\'. or the l~xe('utiH~ wl1e11 the Legi:,;Jatnrc cannot be con­
vened); arnl, when the l:m;; of the U nitcd States :ire obstructed by com- , 
bi11ations too powerful to lie Sll]'p1wsed liy the ordinary· conr;;e of judi­
cial pn>cc(·di11gs, &c., to l'll}l]ll'l'~s 8neh combinatioi:s, and execute the 
laws. 

Aets of 17!.l2 an<l 1~!.l5. 

2. 'J'o f'nforcc the execution of the .!\l'ntrality Laws. 
Act of 1818. 

3. To RurprC'ss rcbe/liuu a911inst /lie l'niterl States. 
Act of lSUI. 

·4. To :1id in il:c'lX(tuticn d jrd_ieiul] iccHs under the 111·0Yis1ons of 
tlie statutl's securing to all equal civil ri9lds. -

Act of 18UU. 

*Xon:.-This powPr was excrci~c·d by ('ong-rPRS i11 tlic Act of f;th May, 1792, which pro­
dded that "en•i-y al•ll'-Lodi<>d rnale citii-:c•u of thP JC'~pc•cth·e 8ta!P8, n•Ridc·nt therc·i11, who is 
of the age of c1g-htPPn yPars, and nmle r the 11g·e of lorty-tiYe ycari<, ~hall be iu tlie rnilitta"; 
a11d that "m·cry citizPn 8hall. aftn notice of his C'nrolinwnt, be cm1stautly providc·d with a 
g-oml musket or tireloc·k of a bore ~11fli<·ient for balls of the ei1-d1tec·nth part of a po1111d, a 
~n!licient bayonet awl belt. two >'Jmre flint~, and a knap8al'k, or po11ch with a box thcrPin to 
contain not les8 than tW(·nty fo11r cartri<lgPs, suitPd to thP bore of his musket or fircloek, 
each cartridp:e to contain a proper quautity of powder and ball; or with a g-ood rifle, knap­
sack, shot-po11ch aud powd ,r.Jiorn. twenty ball8 Hutcd to the bore of his ritlc, and a qnar· 
tcr of a po11ml of powder"; and "each con1111is8ioned ofliccr shall be anucd with a sword 
or hanger awl ~pontoon." 

'l'hcso. provi"ions, and others of the same act. were, strangely enough, re-enacted by 
Congress {as part of the Hcviscd Statutes) June 22d, 1874. 
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5. For the safe-keeping and protection of any pC'rrnn rnrrendercd Ly a 
foreign govcrn111e11 t for trial. 

.Act of 18GO. 
G. To SUJlprcss insurrections, do111estic violence, or combinations iu any 

state which so obstruct the execution of the Jaws of the United States :ts 
to deprive a portion or class of the people of their rights under the Con­
stitution and laws. 

Act of 1871; known at the time us the Ku-Klux Bill. 
VoLUNTEElls arc not JliliNa. The right to call for Volnnteers is, 

therefore, not derived from the constitutional power of Congress to pro­
vide for calling forth the l\lilitiu, but from the power of raising mid sup­
porting armies. 'The manner of raising this force is subject to the con­
trol of Congress. Congress may provide for the appointml•nt of th1· offi­
rcrs, and the enlistment or draft of the men, or may delegate to the 
States any part of these powers. 

:Examples: In 1708, Ly the :ict "to raise a provisional army," the 
President was uuiliorized to accrpt com1ianies of volunteers, and appoint 
the officers. 

In lh07, aml 1812, the Presid1•nt was authorized to accept volunteers, 
the commissioned officers to be "appointed in the nrnnucr JH'Pscrilwd by 
law in the scwral states und territories to which such compa11ies shall 
respectively belong," mid by a later act of 1812, to appoint nll officers, 
and to form said volunteers into battalions, squadron~, regiments, lirig 
ades and divisions. 

The volunteers authorized liy the act of 184G were to be accepted in 
compa11ies, battalions, squadrons :md r<'giment:<, nnd their oflic<'rs np­
pointed in the same nia1m<'r ns provided for in the first act of 1812; the 
President by a subsequent act Lcing authorized to appoint the general 
officers. 

Hy act of .July 22d, JSGJ, a force of 5CO,COO volunte<'rs was provided 
for; regimental dncers LPing :ippointcd Ly Jl1c Gowmors of the States, 
and general a11d general st:di otliccrs by the President; :md the President 
b<·ing authorized to accept the sen ices of, and commission officers for, 
any volunteers offering their services from states whose authorities might 
refuse or omit to furnish them. 

Aud, the whole conrse of natioual legislation during the He bell ion 
shows tlwt CongreHs exercised to such extent as it saw fit, tho }•OWer of 
"raising" rnluntel'l's, leaving to the States only so much power with ref­
crpnce to them as it ditl not see fit to ex1·rcisc. 

The voluntccn may he used inn forPip;n war; the militia enn not. In 
the Mexican war both were authoriz<•d, lmt. the iniliti:L were not called 
out .. There is no constitutional Jlrovision authclriziug their use beyond 
the t<'rritorial limits of the Uuited States. 

''J'nE NATIONAL Foncr:s." Hy act of l\farch 3d, 18()3, all ahlc-lJodicd 
male citizens of the U11ited Stall's and })('JSOllS of foreign birth who should 
Jiave declared on oath their intention to become citizens, * * * 
bctwe('U the ngl'S of twrnty :md forty-fivr years, WC're de<:lnred to COll8t.i­
tutP the "National Force.~'', and made liable to perform military duty 
wh<'n called out by the President, aud he was rmpowercd duriug the Hc­
bellion to call forth the 1\ ational Forces by draft. 
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In New York it was held that this act was nnconstitutit)nal, (People 
vs. Stephens,) on the gronncl that it attempted to create n national mi!­
itia, a power not granted to the Federal Government. In l'l·m~syh:1111rn 
it was held constitntioual; :rnd it is now recognized as a co11~t1tnt1011al 
exercise of the power of raising armies. 

II. 'l'he statutes of the United ~tates which authorize the employment 
of the regular forces are:- (See G. 0. No. 71, lti78, A. U. 0.) 

a. Oivil Rigltti,;. 
The Civil nights Bill, (Act of 18GG) gives to all persons the same 

rig· ht to make and enfo; ce con tracts, to sne, Le parties, gi re evidence, 
a1ld to the fnll and equal benefit of all la1rn and proceedings for the se­
curity of persons and property as is enjoyed by white citizens; prori<les 
that they shall be subject to like J'llnish1JJe11t, pains, 'penalties, taxes, li­
ccuscs, and exactions of every kind, an<l to 110 other; authorizes the :ip­
pointmen t of commissioners for the euforec•rnent of these rights; giws 
authority to such commissioners to call to their aid such portion of the 
land and naval forcrs of the Unitc<l States, or of the militia, :is may he 
necessary to the performance of the duty with which tl1ry arc charged; 
and provides that it shall Le lawful for the President of the U nitrd States, 
or such person as he may cmpowt•r for that purpose, to employ such part 
of the land or naval forces of the United States, or of the militia, as may 
be nccrssary, to aid in the. execution of judicial process issued under 
these lH'orisions, or as shall be necessary to prewnt their violation, an<l 
enforce tl1l•i r d ne oxecu ti on. 

h. 1'/te Eledii-e Frrmcldse. 
::\lilitary and ciYil ott.icers of the United States arc forbidden, uncl<'l' 

the penalty of a fine not cxc<'cding $5000, an<l imprisonment at hard la­
bor not exceeding ffro years: 

To order, lmng, keep, or ham auy troops at the place where an cll•c­
tion is held, unle.~s it ma.11 be necessary to repel tlte armed enemies ~f the 
United States, or to keep the peace at the polls; (:-Ice. iW02, Hev. Stat.) 

To prcscril1e or fix, or attt·rnpt to pn'li<:riLe or fix, by proclamation, or­
der, 01· othcrwisr, the qualitieations of rntrrs in m1y t'tate, or in ;rny 
manner interfere with the freedom of any election in auy State. or with 
the exercise of tho free right of suffrage in any State : (Secs. 2003 and 
5030, Hen·, Stat.) 

To prerent, or to attempt to prorent, by force, threat, intimidation, 
order? '.tdrice, o~· othe1:wi~('; m1y qnalifie<l rnter of any State from freely 
excrc1s111g tho rig-ht of snffrage at any general or special election in such 
State; (Sl·c. 5529, Hev. Stat.) 

To compel, or to attempt to compel, Ly force, thrcnt, intimi<lation, or­
der, or othcrwisr, m1y officer hol<ling- any election in any Statl', to rcceirn 
a v.oto from a person n?t dn!y q ualitied. to vote ; or to irn pose, or attempt 
to 11nposc, :my regnlat10ns fol' eonductmg any general or special election 
in a State different from those pn•scrihcd Ly law; Ol' to interfere in any 
manner with any oflic<'r of an election iu the discharrrc of his duty. 
(Sec. 5t131, HoY. Stat.) b 

c. Indians. 
The milit;1ry forces of the Unitc<l States may be employed z:n suclt man~ 

;uw and undet· sucl1 regulations as the President may direct : 
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1. In the apprehension, and turning over to the civil an thority, of 
every person who may be in the Inllirtn country in violation of law; 

i. In the examination and seizure of stores, packages, and boats, 
when an thorized by law; 

3. In preventing the introduction of persons and property into thC' 
Indian con11try contrary to law; 

4. In dc,;troying d1:itilleries m the frdian country; 
5. In apprehending any Indians who lrnve committed crimes or of­

fenses in a ::-:ltatc or Territory, aml have fled into the Indian country; 
U. ln proreuting - or terminating ho::ltilitics between any ·of tlw 

Indian tribes. 
7. If tlw commanding ofiiccr of any post has reason to snspcct, or i" 

informed, that any white person or Indian is ahont to introduce, or ha" 
introdnccd, any spirituous liquor or wine into the Indian cirnntry in vio­
lation of law, he may cause tlw boiits, storc8, packages, wagons, sleds. 
nnd places of dqwsit of such pcrrnns to be searclied; arnl if any such 
liquor is fournl therein, the same, together with the boats, teams, wagom 
mid slc1ls u:,;ed in conveying the same, aud also the.good;;, packages, and 
pl'ltrics of such }ll'rson shall he seized and delivered to the proper officer, 
to he procecde<l against hy libel in the proper court. (Sec abo, Sec. ::!13!l, 
Hcv. ::-:ltaL, :md G. 0. No. 8, 187!l, Hdqrs. of tile .Army.) 

8. It is the duty of "any person in the service of the United States'' 
to take a1Hl dl·Rtr(iy any ardent spirits or wine found in the Indian coun­
try, cxcl'pt such as may be introduced therein by authority of the War 
Dcpartrncut. (Ucvi~ed Statutes, Title XXVIII, Chapter IV.) 

T!te Jnrlian Country. By act of Jnne 30th, 18:34, it was provided that 
"all that part of the United States west of the l\Iississippi, and not with­
in the 8tates of :\I i8sissippi and Lon isiana, or the Territory of Arkansas. 
and al~o that. part of tli0 United States, cast of the ~Iissis:;ippi River, and 
not within :my State, to which the Inclian title has not bcl·n extinguish­
ed." bhonld, for the purposes of that :1ct, he taken to Le Indian Country: 
and, in JJates i-. (:lark, (5 Otto, 204) 1lH• Supnrnc Court lwld that "all 
thl' country clel'criL('d by the :ict of 1834 as Indian country remains Indian 
< om1try rn long us tlie Indiaw; retain their original title to the soil, and 
c eu~('S to be Imliun cmmtry 1Ylwnevc1· tlll'y lose that title, in the absl•nct 
1 f :my diffrrl'llt proYil'ion by treaty or by act of Congress." 

d. Public Lanrls. 
TlH· Pre;;itlent is autl10rizc'll to l'mploy the military forces in prevent-

ing: . 
1. The unhmful destruction of timber on public lan<ls. 
2. The unlawfnl E->cttlement of persous on public lands. 

e. Tlie Public llealtlt. • 
.Milit11ry ofiicl'rs commanding in any fort or station upon the sea-coast 

Hl'l' required to aid in the cxrcution of State qnarantinc :tnu health laws. 
according- to their J'l•spect.ive powers ancl within their respcctirc precincts, 
'·as the.71 slt11ll be directed, from time to time, by the Secretar.l/ of tlu 
Treasu /'1/ " 

TliP oi·dL•r to cany out snch directions would eome from a military _su­
perior. 

f. E:dradil iuu_ 



The Prrsi<lrnt is m1thorizrd to employ tho milihny forces .for the snfr­
keqiing and protcc:tion of any pcr~ou ~unenden•tl. by a foreign guH·n1-
llH ut for trial for miy crime uf which he is clnly areusetl. 

g. ~"l\-eutrality. . . 
ThL· 'l'residcut, or suclt other person as lie dl({ll lmpou·i·r, 1s authonzetl 

to employ the military forces for the purpose of talrnig po"session of, :111d 
detaining. :111y rcsscl ("·ith her prizes, if :my,) iu the following cases: 

1. \\ hrn a Ye<sel i~jittcrl out and m med, or alt1111pfcd to Lo fittc<l 
out and arn1e<l; or 1rlH·11 tlw forl'r of any Yesscl of 1rnr, or cruiser, is 1·11-

crcased or augmented; or wl1c11 any mili:ary r:ipcrlition or e11!e1p1·ise is 
begun or sti on foot; contrary to tho laws of the United :-ltate~; 

2. Iu case of tho capture of a H'sscl within tho juri~didion or pro­
frction of tho Uuikd States; 

3. \\'hen any procrss issuing ont of :my court of tho Unitccl States is 
disobeyed or resisted Ly any person hal'iug the cust()(ly of any armed 
rcssek · 

'J'hC' President is also authorized to employ tho military forces for: 
4. Tho restoration of prizes when a<ljndgwl; 
5. PrcYCllting tho carrying on of any hostile C'XJ>C'dition or entC'rpri~o 

from the 'l'l'rritoril'i", or jnri:;:diction of tho United Statl'8, against. anyfor-
l'ign powC'r with \\'hic:h the U11itcu States arc at po::cc; · 

6. To compel any foreign vessel to depart tho United States in all 
case':; in which, liy the' law of nations or tlw treaties of tho "Cnitl'd f'.;tatcs, 
she onght not to remain \\'ithin tho Unitt·d States. 

h. }11.~urrection. (Rev. Stat., Title GU.) 
It is lawful for tho Pn'sidc11t of the Uuited States to employ tho laud 

or naYal forc<'s: 
1. To snpprl'SS any insurrection in any State against tlie gorernment 

tliercof, on applicatio11 of the kgislatnre of snch i-itate, or of the e:-.cen 
til'c, wl1<'11 the legislature c:rnnot Lo conrc1wcl. (Act of 17U5.) 

2. To enforeo the foitlifnl execution of tho laws of the United 
StatcF, urnl to rnp1H"<•ss rl'lwllion when. "Ly n'ason of nnlawfnl oL:<trnc­
tions, cumlii1wti-ons, or ai;semhlages of peri'ous, or rd>cllion against the 
authority <l the Cude<l :':late.~ it shall liceome impradirahlo in the judg­
ment of the PrrsiuC'nt to <·11force, hy tl10 ordinary conrso of jllllicial p1 u­
cccclings, tho laws of the Uuitl'd States within auy State or Territory. 

[Act of J81H. J 
3. 'l'o employ tlie military forces for t hC' nipprcssion of any insur­

rection, domestic Yiokucc, nnlawfnl conilJinations, or conspirncics in any 
State', wl1ich rn oLstrnct. its l:ms, or thorn of the United Stait'R, us to de­
prive any portion or drrns of the }>l'OJ>lc of snch State of:rnrof therinhts, 
privill'ges, Hlld irnn1uriitil's, or protection, Sl'f·ured br the l~om;titnti~u or 
la1rn, :md which the :rnthoritirs of the State ;1rC' uwibk fail, or refuse to 
protect; und alrn wlll'n :my rnrh insurrection, Yiokncc', nnl:l\I ful ccrnbi­
uati011, or compin:cy, opposes or oLstruet;;; the law:; of the "Cnitcd Stall'~, 
or the duo cxcrntion t l1C'reof 

[Act of 1871. .The, rn-callccl, Kn-Klux Bill.] 
4. "'lH'n, by rcn.~on of m1y nnlnwfnl coml1i11ation;::, duties on nn­

ports <'annot be collected at. :111y port, the Prcsiclc'nt may dirl'et tho cus­
t<,n:-houte for the didrict to Lo rslabfohed on Loard a ve::::::el, and may 
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rmplGy thr militnry forces to prcwnt nny nnlawfnl nttrmpt to remorn 
the Ye,,;sel 01· cargo, anu for the proteetion of the ofliccr,; of cusloms m 
retaining custody thereof. 

[Act of 18Gl.] 
When, in the jndgn1C'nt of the l'n•sid'.rnt, it becomes necrssary to use 

the mi 1 i tary forcC's u niler th is ti tie [ lu::iurrvction], it is ma( le ltis un ty 
fin;t l1y prodamation to n•11nirc the imurgcnts to J.isperse. · 

III. Tlte Posse Comi'tatus. 
The act of June 18th. li->78, mnkC's it unlawful to employ any part of 

the Army as a posse comitatus, 01· othern·ise, for the purpose rj' executing 
tlte laws e:ccrpt as authorizer! by the Co11stitutiu11, or Act r~j' Congress. 

Previous to this the army was liaule [nntler onlers from the \\'ar De­
partment, HLlopting the l'iews of Attorney,; General uu~hing, Ernrts and 
Taft,] to be ealk•d ont asa posse, not only by "Gnit<~d State,; man;hals, lmt 
Ly State sheriffs; although the conectue::;s of this position has bt en <1ue::;­
tio11ed. 

The act. of JnnP 18th, 1878, 'ms probal1ly not intended to relieve i11di­
Yi(lual mernlJcrs of the anuy fro111 a duty ll'hich, [if eonsistent with their 
rnilitnry obligatio11s,] tlwy may han~ in co111111011 with eYcry other snbjc'ct 
of the ~tatl', 1iz: to interfere to suppress riot, and prcYent acts of folony, 
treason, or rcbdliun. 

IV. I'ou·ers springing directly from the chamctr:r of a Nttion:il Jfil­
itary ]<,'"tab! i8h men t. 

If the constitution arnl laws of a state should prol'ido for a military 
estalJli:::lrnwnt, bnt should bl' silent as to its ll3C, its \·c1·y cxistcn:~e wonlu 
inn>hc the power of using it for the l'llrpo;es for which a1·mic;; arc c;·c­
atcd-i. c•., 11atio11:1l SL·lf-1n·cs~·rrntion, 01· 1kfe11:;0 ag.tin.,t, foJ.s bo'..h extur­
na l aml in tcrnal. En•ry i tHlqwmku t :;ta tc• pos:>L'SSl'S the right of sclf­
prcserrn tion. 

'l'l1011gh rt is the ]ll'Ol"i11ce of Congress to clecbre war, the President 
may nsl~ thL• army for :-;uch pm·poscs without such <kelar.ttion. This was 
done in the .\Iexican WiLr; and it has been docidl•Ll by tlw Supreme Court 
that he may resist. i11snrrectio11 without ucclaration of war. (Prize 
Case,;, :! Black. GliS.) 

Umfor this lrn:ul 111:1y b::i incln.foLl, the Of!ciqntion of military posts; 
the pl'Ott•ction of n:tfrm LI territory an l p:·dpJrty in mi lit i1·y c~l3toly; :rnJ 
the protection of settlers on 11:ttion:1l territory against Inuians. 

V. Duties rf Jfililar.71 O.ffir:er.~ wlien called 11p:m lo ai1l !lie civil power. 
1. Olli::cn; c111111ot pL·rmit the lL'e of tro)i>S n:1Ll.~r th::iir curnaund as 

a posse co111ilrrtus, or othenvisc, exec' pt a:; above indic.ltccl. 
2. If time a(lmits, application for the use of troops for such purposes 

m nst be forwanll'd for the act ion of the l'residen t. 
3. Iu C:\se,; of snutlc11 and nncxpcctell inYasion, insurrection, or riot., 

endangering the pnulic prup::irty of the Unitou States, 01· in cases of at­
tcmpteti or threatened robbery, or interrnption of the Unitt>Ll ~r:ites mails, 
or otlwr eq11al l'mergency. oflicers may b1ko tl:c nccc•ssary action bL"forc 
the l'l'Ceipt of in,;trnction~. (War Jlepadmcnt, G. 0. Xo. 71, l8j'8.) 

4. \\"here, as um1cr lhc Ci1il High ts and Xcutralit_y tms, the right 
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to use the military forces is gircn to any person em;1on•ererl u.i; the Presi­
dt)lf, arnl 1111 application for them is rna<lc by sm:lt perscm, it would IJC' 

U1c• duty of the comnutmling otliccr, in a case of l'll1Prgc·1H.:y not admit­
tiug of dday, to furnish sucli fo!'cc without waiting for superior onkl's, 
apon sati~foctory proof of the authority of the pc!'son making tho <lc­
llla11c], am] of the JJPccs;;ity of the case. 

5. Tlw troops J'('tain their char:ictcr as part. of the po!'manl'nt na­
tional military ol'ganization, and can Jo nothing inc:onsistcnt with that 
character. 'l'lieica111wt, thcl'cforc, he rc·q11in·d to lay. a::;idc their arms. 

u. An oilic:c'I' wlic•u <lcci<ling for him;;c:lf mm;t judge whether the ser-
1'ic:e requirccl nf him is lawful a11<l necessary, and compatiLlc with the 
di~c:h:trgc of his military dutic•s. 

7. The ;;11111111011:0 mu::;t lie• ma<lc to the commmHling oflicer. A sol-
dier 0Leyi11~· tho sumnwns without the authoritv of his co111111an<lcl' would 
be pm11shal~lo for abscuce without lca\'l'. (Opi1i. of Law Olliccrs of Eng­
lan<l, rn Ucc., Vi!IG.) 

8. \Vhc11 lawfully assisting the ci\-il power, the military may nse 
whaterer fo!'cc i:> Ill'c:c,;~ary for sclf-dcfrncc, or for the protection of the 
civil power wlH'n l'l'<jlli1nl, and may assist the civil powor in making ar­
re,;ts, ancl hol1ling anc:"tt•ll pc•rsuns; Lut care must. be taken not to exceed 
the warrnnt of the eivil otlicer. 

, D. The military otlicer must judge for himself of the necessity of us­
ing force, and must eau,;c it to cease as soon .as it appca1 s no longer uoc-
es~al'y. -

VI. War Puwers. 
By this we mean, powers silent in time of peace, but active durin<Y 

war. They arn both h~g·i,;latirn auu cxccutirn, and many of them deriv~ 
their legality from the Constitution, and laws passed thereunder. 'l'he 
mo~t diflicult <1nostion is as to war powers claimed to exist irrespective of 
constitntional grants. It inrnhcs the subject of jJfartial Law, aud is 
based on the law of 11ecessitv, and national self-preservation. It will Le 
consiclcrccl hereafter. " 
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