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My Dear Sir, 
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It contains a case of deep interest to every citizen of the 
United States, and to every constitutional lawyer: it will be 
valuable to all who respect judicial learning and ability, 
and who admire forensic talent and eloquence. 

There is a peculiar propriety and justice in connecting with 
such a work the name of one so distinguished for love of our 
country, and of our constitution; and by the highest judicial 
talents and knowledge. 

I have an additional motive for this inscription. I wish to 
record my warm and grateful feelings for your uniform friend
ship and kindness to me. 

Accept, my dear sir, the assurance of the affectionate es
teein with which 

I am, most respectfully, 

Your obedient servant, 

RICHARD PETERS. 
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ADVERTISEMENT. 

The Editor has found it will be impossible to include 

in the fifth volume of the Reports of the Decisions of 

the Supreme Court of the United States a report of The 

Cherokee Nation vs. The State of Georgia, with the 

arguments of the Counsel, and numerous documents 

essential to the full development of the case, called for by 

the public interest and wishes. He has therefore placed 

it in this form, and he t~usts it will be found useful and 

acceptable. 
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THE 'CHEROKEE NATION 

vs. 

1THE STATE OF GEORGIA. 

DECIDED ,IN THE SUPREME COURT OF. THE UNITED STATES, 
AT JA.'WARY TERM 1831• 

•Motion for an injunction to prevent the execution of certain acts of the legis]a. 
ture of the state of Georgia in the territory .of the Cherokee nation of Indians, 
on behalf of the Cherokee nation; they claiming to proceed in the supreme 
court of the United States as a foreign stale against the state of Georgia; under 
the provision of the constitution oUhe United Stales, which gives to the court 
jurisdiction in controversies in which a state of the United States and the 
citizens thereof, and a foreign state, citizens, or subjects thereof, are parties. 

The Cherokee nation is not a foreign state, in the sense in which the term 
"foreign state" is used in the constitution (1f the United States.. · · · 

The third article of the constitution of the United States describes the extent 
cf the judicial power. The second section closes an enumeration of the case, 

'·to which it extends, with "controversies between a state or the citizens 
' thereof, and foreign states, citizens or subjects." A subsequent clause of the 

eame section gives th·e supreme court original jurisdiction in all cases in which 
, a state shall be a party-the 1tate of Georgia may then fertainly be sued in 

this court. , . , . . 
The Cherokees are a state. They have been uniformly treated as a state since 

the settlement of our country. The numerous treaties made with them by the 
U oiled States recognize them as a people capable of maintaining the relations 
of peace and war; of being responsible in their political. character for any 
violation of their engagements, or for any aggression committed on the citi• 
:a:en1 of the United State,, by any indh'idual of their comml!Dity. Laws ban 

}\. '' 
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been enacted in the spirit of these treaties. The acts of our government 
plainly recognize the Cherokee nation as a state; and the courts are bound by 
those acts. 

The condition of the Indians in relation to the United s·tates, is ·perhaps unlike 
that of any other two people in existence. In general, nations not owing 
a common allegiance are foreign to each other. Tpe term foreign nation is 
with strict propriety applicable by either t~ the other. But the relation of the 
InHians to the United States is marked by peculiar and cardinal distinctions 
which exist no where else. 

The Indians are acknowledged to . have an unquestionable, and heretofore an 
unquestioned right to the lands they occupy; until that· right shall be extin• 
guished by a voluntary cession to our government.· It may well be doubted 
whether those tribes which reside•within the acknowledged boundaries of the 
United States can with strict acc1uacy be denominated foreign nations. They 
may more correctly perba1is be denominated domestic dependent nations. 
They occupy a territory to which we assert a title independent of their will, 
which must take effect in point of possession. when their right or possession 
ceases-meanwhile they are in a stat_e" of pupilage. Their relations to the 
United. States resemble that of a ward to his guardian. They look to our 
government for protection; rely upon its kindness and its power; appeal to it for 
relief to their wants; and address the President as their great father; 

The bill filed on behalf of the ChP.rokces seeks to restrain a state from the forci~ 
ble exercise of legislative power over a neighbouring people asser'ting_their inde· 
pendence; their right to which the state denies. On Sl)Veral of t~e matters 
alleged in the bill, for example on the laws making it criminal to exercise the 
usual powers of self government in their own country by the Cherokee nation, 
this court cannot interpose, at least in the form in which those matters are 
presented, That part of the bill which respects the land occupied by the r 

Indians, and prays the aid of. the court to· protect their possessions, may be 
more doubtful. The mere question of right might perhaps be decided by this 
court, in a proper case, with proper ·parties:. But the cou,·t is asked to do more 
than decide on the title. ·_The· bill requires- us to control the legislature of 
Georgia, and to restrain th~ exertion of its physical force. The propriety of 
s.uch an interposition by the court may well be questioned._ It savours too 
much of the exercise of political power, to be ·within the proper province of the 
judiciaJ·department_. · · · ' 

ON the 27th of December 1830 and 1st of January 1831, 
a notice was served oil the governor and attorney general of 
the state of Georgia, signed by John Ross, principal chief of 
the Cherokee nation, stating that on Saturday the 5th day of 
March 1831, at the city of Washington, in the district of 
Columbia, the Cherokee nation would, by. their counsel, move 
the suprem·e court of the United States, expected to be then 
in session, for an injunction to restrain· the state of G:eorgia, 
the governor, attorney general, judges,. justices of the peace, 
sheriff.'l; deputy sheriffs, constables, and all other the officers, 
agents and servants of that state, from executi_ng and enforcing 
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the laws of Georgia or any of those law::; or serving process, 
or doing any thing towards the execution and enforcement of 
those laws within the Cherokee territory, as designated by· 
treaty between the United States and.the Cherokee nation. 

The notice also stated, that the motion would be made ·on 
the grounds set forth in a bill, a•copy of which was handed to 
the governor and_ attorney general of the state of Georgia, 
with the notice; which bill would be supported by the necess
ary affidavits and documents. 

On · the day named in. the qotice, Mr Sergeant and ,Mr 
Wirt appeared ·as counsel, on behalf of the Cherokee nation
and moved the' court for a~ injunction, as stat_ed in the no~ 
tice. The state of Georgia did not appear. : · 

The bill and a supplement to the bill were as follow: 
To the Honourable the Chief Justice and· the Associate Jus

tices ~f the Supreme Court of the United States,'" sitting in 
chancery. · 
Respectfully complaining, show unto your honours, the 

Cherokee nation of Indians, a foreign state, not owing alle
giance to the United States, 11or to any state of this union, nor 
to any other prince, potentate, or state, other than their own: 

That, from time immemorial, the Cherokee nation have 
, composed a sovereign and independe~t state,' and in this char
.. acter have bee'n rel?eatedly recognized, and still stand recog
. nized by the United States, in the various treaties subsisting 
'. between their nation and the United States.' · . · . 

That, long before the first approach of the white men of 
Europe to the western continent, the Cherokee nation were the 
occupants and owners of the territory on which they now reside; 
deriving their title from the Great Spirit, who is the common 
father of the human family, and to whom the earth belongs. 
· ·That on thi& territory they, and their .ancestors, <:omposing 
the .Cherokee nation, have ever .been; and still are, the sole 
and exclusive masters, and governed, of right1 by no other 
laws, usages· and customs, but such as they_ have themselves 
thought proper to ordain aud appoint.· · 

That, in the year of the Christian era one, thousand seven 
hundred and thirty-tivo, the monarch of several islands on the 
eastern coast of the Atlantic ·ocean, under. the name arid style 
of George II: king of Great Britain and Ireland, by a charter 
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to a company of his own subjects there residing, affected to 
grant to.them all the country oq this continent lying.between 
the Savannah and Alatamaha rivers. That this country was, at 
that time, occupied and owned by several distinct sovereign 
and independent nations of Indians, and, among others, by. 
 ' the Cherokee nation ; and that the monarch who affected to 
grant it had no title to it whatever. These complainants are 
informed, and believe, that. the only title to which he pre
tended was derived from the circumstance, that a ship manned 
by his subjects had, about hyo centuries and a half before, 
sailed along the coast of the western hemisphere, from the 
fifty-sixth to the thirty~eighth .degree of north latitude, and 
look°ed upon the face of that coast without even landing upon 
any part of it. This, they are informed and believ.e, has been 
called a title by first. di$covery; ,vhich is not true, even in 
point of f:idt, as agains\ the Cherokee nation and other Indian 
nations: for they had discovered and occupied it long before 
the first European, ship had ventured to cross 'the Atlantic 
ocean ; the time of their original discovery a'nd settlement of 
it being buried in the night of ages beyond the era 'of Chris-. 
tianity, and probably far beyond the'period when the British 
islands, themseJves the' residence of heathen savages and bar
barians, became a prey to .a heathen.conqueror from Rome •. · 

That this pretended title by prior discovery; whatever may 
be its effect on the ,equally pretended claims by discovery of. 
other European sovereigns, can have no effect in divesting the 
prior title of the fodian occupants and settlers of. this coun
try ; and, as they are informed and believe, h~s never been 
pretended, by: the, European sovereigns themselves, to give 
them aright to oust the Indian proprietors f'rom their poss
ession. That the. utmost length to which they have carried 
the unjust pretensions derived from their alleged discovery, 
is, that the first European discoverer has the prior and exclu
sive right to purchase these lands from the Indian propri'etors, 
as against all other European sovereigns ; a principle settled 
among themselves• for their own c,onvenience, in adjusting 
their. mutual accoun~ of rapine on the western world ; a prin

. ciple to which the Indian proprietors have 'never given their 
assent, and which they deny to be a principle of the natural 
law of nations, · or as in any manner obligat~ry on them. 
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That, whatever may be the theory of this wild and chime
rical title by discovery, as among the European sovereigns 
themselves, these complainants are informed and believe, that 
it was never alleged by George II. the king of Great Britain 
and Ireland, or by his aforesaid grantees, the Georgia com
pany, in 1732, or at any time since, that the charter so granted 
gave to that company· any right to .,disturb or to question the 
exclusive, right of possession by the Indians, or to interfere in 
any manner with · their _own self government within their 
respective _dominions.. That, on the co~trary, the first adven
turers under that charter, o'n their la_riding at the present site 
of the city of Savannah, entered_ into a treaty with the_ Creek 
nation of Ind,ians,who were admitted to· be the proprietors 
of the lands in. that quarter of the country covered by the 

, aforesaid charter, and receivecl from the~ a voluntary cession 
of a part of those lands for a valuable consideration ; and the 
Creeks were left under th~ peaceable government of their own 
laws, no pretension having been then, or at · any subsequent 
time, set up, that the charter cbnferred on the grantees any 
authority to introduce the· system of British. laws into I the 
~ountry owned by the. Indians. That various· tr~aties have 
been, from time- to time,'made between the British colony 
in Georgia, between the state' .of Georgia, before her confede~ 
ration with ~he other states; between the confederated states 
afterwards, and, finally, between the United States under their 
present constitution, and the Cherokee nation, as well as other 
nations of Indians; in all of•whieh the saicl Cherokee nation 
and other nations have been recognized as sovereign an<;l inde
pendent states, possessing both the exclusive right to their 
territory and the exclusive right of self government within 
that territory. · That the various proceedings from time to 
time had by the congress of the United States, under the 
articles of their confederation, as well as under the present 
constitution of the United States, in relation to the subject of 
the Indian nations, confirm the same view 'or the subject; in 
evidence of which these complainants refer to the printed 

· journals of their proceedings, and pray that they may be taken 
and considered as part of this hilt These complainants also 
pray leave to i:e£er, as part ~f. this hill, to the following trea- · 
ties between the United States. and the Cherokee nation, as 
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published w'ith the Laws of t~e United States, and forming, 
according to the constitution of the United States, a part of 
the supreme law of the land, to be adminjstered by this hon
ourable court, to wit : the treaty concluded at Hopewell, on 
the .28th of November 1785, between the commissioners of 
the United States, and the head men and warriors of all. the 

· Cherokees: the tr~aty conciuded on th<! bank of the Holston, 
on the 22d' of July 1791, _between the president of the United 
States, by his duly authorised commissioner William Blount, 
and the chiefs arid warr.iors ofthe Cherokee nation of Indians, 
together with the additional a~ticle thereto mad~ at Philadel
phia, on the 17thof Februar·y 1792; between Henry Knox, the. 
secretary of lVar; acting in behalf of the united States, and the 
undersign.ed chiefs and warriors 01 the Cherokee nation; the 
treaty between the United States of America and the Chero
kee nation of fodians,. at Philadelphia; on the .26th' day of 

. June 1794·; the treaty between the same parties at Tellico, on 
the 2d of October 1798; the treaty bebveen the same parties, , 
at Tellico, on the 25th of October 1805; the treaty oetween. 
the same .pa~ties. at Tellico, on the 24th of October 1804; 
another treaty,, between the same parties, at the s~me place, 
on the. 27th of October .1805; the treaty between the same· 
parties, made· at the city of Washington, on the 7th day of 
January 1806; together with the proclamation. of that con
vention by the president of the United Stat.es, and the e'iuci

. dation of that convention of the 11th of September 1S07; the 
treaty between the l;Jnited States and the Cherokee, nation of 
Indians, made at the city of Washington~ on· the 22d day of 
:March is16; '. another convention between the same parties, 
at the same place, on the same day; atreaty between the same 
·parties, made and done at the Chickasaw Council House, on the 
14th of September 1816; anotli.er treaty between the same 
parties; made. at· the 9herokee. agency, on the 8th day of July 

' 1817; and a treaty between the same parties, made at the: city 
of,¥ashington, .on the 27th< day of February 1819: all which 
treaties and conventions ,vere duly ratified and confirmed by 
the senate of the, United States, and became, thenceforth, and 
still are, a part of the supreme law of this land. 

That, by these treaties~ the Cherokee nation of Indians are 
acknowledged and treated with as a sovereign and independent 
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state, within the boundary from time to time arranged behveen 
them and the United States, accordingly as that bou~dary .was 
changed by successive cessions of their. land to the United 
States, and that within the boundary as finally adjusted by the 
treaty of 1819 they are still sovereign and independent, with 
the exclusive right 0£ governing themselves by their. own 
laws, usages _and customs, and without any right of interfer
ence with such their self government, on the part of. any one 
of the states composing the confe?eracy of the U~it~d States. 

These cqmplainants pray leave to call the attention of this 
honourable · court to. a · more particular inspection of these · 
treaties, for the .purpose of verifying the truth of the general 
principles thus deduced from them~ The fact that the Chero
kees are not citizens of. the. United States, nor of any one of 
those states, is admitted by the fact of treating with them as a 
separate and sovereign nation; and the provisions of those trea
ties are such as 'to.place this tacit admission beyond the reach 
of controversy. .Thus ihe treaty of Hopewell was a treaty of 

'peace, m~<le to put an end to a long' and ·bioody. war, which 
had existed between the parties to· the treaty ; and the first 
and ·second articles stipulate an exchange of pr,isoners, pre
cisely in the style of. hyo equal sovereigns, tr~ating under 
such circumstances; for example; by the first article of the 
treaty of Hopewell,·" the Mad men andwarriors of all the 
Cliei·okees shall re~tore all the prisoners, citizens of the United 
States, or subjects of. their allies, to their liberty." -The 
s~cond article, presents a corresponding stipulatio.n by the 
United States; thus ~xhi~iting all theDherokees in' striking cop.
tradistinction to the citizens of the United States and the sub
jects of their. allies, and this feature of contradistinction, these 
complainants will pere remark, runs _through. ever:v. provision 
of this, and of every subsequent treaty, so as to exclude the 
possibility of: the supposition that the Chei;okees ~vere re
garded as citizens of the United State;;, or,.any one of those 
states, or as ow'ing, in any manner, aUegiance to their laws. · 
On, the contrary, both the language ·of the treaties and their 
substantive provisions, .have neither sense nor meaning, except 
upon the admission that the Cherokees were a;separate, sove
reign nation, with full capacity to ~reat 'as. such, and· to bind 
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both themselves and the United States by the terms or these 
treaties. Again, the eighth · article of the same treaty or 
Hopewell contains this stipulation: "it-is understood that the 
punishment of the innocent, under the idea of retaliation, is 
unjust, and shall-not be practised on either side, except when 
there is a manifest violation of this treaty, and th.en it shall be 
})receded first, by a demand of justice,· and if refused, then 
by a declaration of hostilities;. the parties thus admitting 
themselves to be on an entire equality, in regard to that deci
sive test of sovereignty; the righ.t of declaring war.··· Again, 
the sixth article of the same ·treaty contains a stipulation on 
the part of the .Cherokees for the delive,ring up of any Indian 
or other person .residing among them, or, who shall take 
refuge in their nation; who shall have committed robbery 
or murder, or other capital crini,e on any citizen of the 
United States; l!- provision_ wholly idle if such refugees might 
be reached within the Indiari nation, of the Cherokees, by the 
laws of the United States or of any one of these states. By . 
the fourth article of the same treaty, the boundary between 

·the Cherokees and·the citizens of the United States is desig

nated; and the same article· proceeds to stipulate, that if ;:tny 

citizen of the United States shall attempt to settle on any of 

the lands within that boundary, he shall forfeit the protection 

or the United States, and the Indians'may punisl, him or 

not, ·as they please. · Without 4etaining your honours with 


· a farther specification of. the provisionii of that treaty,· by a 

detailed reference to.each and every article, as admitting 'their 

exclusive sovereig~ty, . and· their authority to give the ·1aw 

,vi thin their own territorial )itnits, these complainants refer 


_ again to the provisions at large, both of that a_nd ofall the other 
treaties ab.ove enumerateµ ... These complainants show further to 
your honours, tha,t the second of the treaties above enumerated, 
that of· Holston, was made by and with the previous, advice 
and consent' ~f th~ senate of the United States; in support of . 
which, they refer to the message of. the president Washing

. ton to that body, in August 1790, and: 'their answer . thereto, 
as extracted from the journals of the senate of the .United 
States; a copy of which was annexed and made part of the 
bill. This: treaty of Holston., entered into by the, United 
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States,. after the adoption of the present constitution of 
the United States, and under the double. solemnity of a pre
vious consultation with the senate, and their subsequent ratifi
cation of the treaty, contains the recognition of every feature 
bf the separate sovereignty of the Cherokee nation, which is 
to be found in the treaty of Hopewell, and other additional 
ones of a: character equally decisive; to all which these com
p1ainants. pray _the special reference of your honours. The 
eleven.th' article, particularlY., .contains a distinct admission, 
that the territory of the. Cherokee nation)s norwithin the 
jiirisdiction. of either of the. states or territorial districts 
of the United, States. · And by the seventh article, "the 
United States solemnly guaranty to the Cherokee nation all 
their lands not hereby ceded." • 
. · These complainants show farther .unto your honours, that 
the United States of America, from their earliest intercour~e 
with the Cherokee. nation, have evinced an anxious desire to· 
lead them to a greater degrE;e of civilization, .and to induce 
them to become J,,erdsmen and cultivators, instead of remain
ing in their original hunter state. Of this fact the fourteenth 
article of the said treaty of Holston furnishes evidence, which 
will befound to be followed up in all the subsequent treaties 
before referred to, in all the messages of tlte president of the 
United . States to congress touching the Indian tribes, and in 
'a:ll •,the correspondence of the. executive department of the 
United States with the age_nts, from time to time, established 
under the authority of treaties with those· nations. . With the 
Cherokee nation . those humane and generous efforts .were so 
far successful, that many of .them had· already commenced 
agricultural pursuits, when in the year 1808 they sent a dou
ble deputation to the city of Washington; that, from the upper 
towr.s, to declare to the president of the United States their 
':inx1ous desire' to engage in the pursuits of agricultural and 
civilized life, in the country they then occupied, and to make 
·known to him the impracticability of inducing the nation at 
'large 'to do this, and to request the establishment of a division · 
line between the upper and lower towns; _and the_ · deputies 
from the lower towns tQ·make known their. desire to continue 
the hunter life, and also the scarcity of game where they then 

B 
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lived, and under these circumstances, their wish to remove 
across the Mississippi river, on some vacant lands of the 
United States. To both these deputations, the president gave 
a favourable answer: declaring that those who chose to remain 
for the purpose of engaging in the pursuits. of agricultural 
and civilized life, in the country they then occupied, might 
be assured of the patronage, aid, and good neighbourhood 
of the United States; and providing the mean.s, also, of grati
fying those who wished to remove to the west of the Mississ
ippi, to continue the hunter state.. In consequence of this 
arrangement, a part of. the Cherokee nation did remove to the 
west of the Mississippi, while the far larger portion of them 
did remain to engage in the pursuits of agriculture and civil
ized life in the country they then occupied. On the 8th of 
July 1817, the before· mentioned treaty at the Cherok6e agency 
was made; the preamble of which. recites the promises just 
· stated as having been made by the president of the United 
States in 1808, 1809, and declares .that that treaty is made for 
the purpose of carrying into full effect the before recited 
promises with good faith; and in full reliance on this good 
faith, a large cession of their lands was thereby made by the 
Cherokee nation. For the same purpose, and in final and com
plete execution of that purpose, the before mentioned treaty 
of the 27th of February 1819 was made at the city of Wash
ington; reciting in the preamble thereto, that· a greater.part 
of the Cherokee nation had expressed an earnest desire to 
remain·on this side .of the Mississippi, and were desirous to 
commence those mea3ures which they de.em necessary to the 
civilization andpreservation of their nation; to give effect 
to which object; without delay, that treaty was declared to be· 
made, and another large cession of their lands was, thereby' 
made by them to the United States. ,, 

By reference to the.· several treaties before enumerated, it 
·will be seen by your honours, that among other proofs of the 
earnestness of the U nite<l States to promote civilization among 
your complainants,. a fund is provided for the establishment 
of schools. An<l your complainants show farther unto' your 
honours, that, in full reliance oo.. the sincerity and good faith 
of the United States, and grateful for . the humanity so ofte·n 
and so zealously expressed in their behalf, the Cherokee nation 
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have made great progress in civilization and in agriculture. 
They have established a constitution and form of government; 
the leading features of which they have borrowed from that 
of the United States; dividing their government into three 
separate departments, legislative, executive and_ judicial.· In 
conformity with this. constitution, these departments have. all 
been organized: they have formed a code. of laws; civil and 
criminal, adapted to their situation; have erected courts to 
expound and apply those laws, and organized an executive to 
carry them into effect. · They have established schools for the 
education of. their children, and .churches in" which the Chris
tian religion i~ taught; they have abandoned the h~nter state 
and become agriculturists, mechanics, and herdsmen; and, 
under provocations long continued and hard to be borne, they 
have observed, with fidelity, all their. engagements by treaty · 
with the United States. 

They have understood that some of their white brethren, 
citizens of the United States, have. sometimes indulged. in 
speculative objections to their title to their lands; on the ground 
that they are mere savages, roving over the surface of the earth 
in quest of game, having never appropriated the soil to them
selves by incorporating their own labour with it, and turning 
it to the purpo~e for which the God of nature intended it-of 
supporting the greatest practical amount of human life, · Even 
if this· hypothesis of fact were true, how such an objection 
could stand with those soler;nn treaties by which their boun
daries have been designated, and their lands within those 
bound;iries guarantied to them by the.United States, they find 
them.selves utterly unable to comprehend. Nor have they yet 
been informed how their white brethren have ascertained that 
this earth was designed only for the purpose of agr_iculture, 
and that no title could be acquired to any portion of it in any 
other manner than by actually digging into its bowels; nor 
how digging into one part of it can give a.title to hundreds 
and thousands of miles, at a distance frqm the part th.us dug. 
They are still more confomlded in attempting· to reconcile this 
theory of a title derivable only from ~ultivation, 1 with the 
alleged title by discovery arising simply from sailing along 
the coast, at several miles distance from the shore, without ' 
even touching the land: and finally, they are equally perplexed 
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in reconciling this theory with the title which the Unite<l 
States. themselves assert to the untouched millions of acres 
which lie between their settlements and the Pacific ocean;

0 

over which the ir people have never even chased their game, 
nor seen them from the distant mountain tops. Dut whatever 
foundation there may be for this theory; so unintelligible to 
your complainants, and so entirety inconsistent with the title 
which they see asserted against the aborigine~ of this country, 
it is no longer true in point of.fact with regard to these com

. plainants; for they are no longer savages nor heathens in the 
hunter, state. Under. the · promised "patronage,. aid, and 
good neighbourhood" of the United States, they have be
come civilized, Christians, and agriculturistsi and have no 
more land than is sufficient for their subsistence and that of 
their posterity, and this land they hold imd.er repeated, solemn, 
and still subsisting· guarantees by treaty with . the United 
State.s. They do not inean to allege, that they have all be
come perfectly civilize<}, nor aU P.ublic professors of Chris
tianity, nor all agriculturists: but in all the!!e respects they are 
willing that a comparison shall be instituted between them 
and their white brethren nround them, and they are. very little 
apprehensive of suffering by such comparison when instituted 
before this honourable court. If practising justice, a~d the 
doing to others as we would have them do unto us, qe the tests 
of civilization and Christianity, and the proportion of the cul
tivators of the soil to the whole number of the population be 

. the test of the agricuitural character of a nation, with refer
ence to the theory in question, they apprehend that they have 
at least as little reason as their white brethren around them to 
shrink from such tests. 

These complainants show farther unto your honours, that, 
by the constitution of the United States (to which they pray 
leave to refer as part of this bill), it is, among other things, pro
vided, that all treaties made, or to be made, under the authority 
of the United States, shall compos~ a part of the supreme law 
of the land, and it is further thereby de~lared, that the judges 
in every state shall b~ bound thereby, any thing in the con
stitution or laws of any state to the contrary notwithstanding. 

That by the same constitution it is further declarel:l, that no 
state shall pass any law impairing the obligation of contracts; 
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and these complainants a".er, that all the treaties aforesaid are 
contracts of the highest character, and of the most solemn ob
ligation. 

The same constitution further provides, that the congress of 
the trnited States shall have power to regulate commerce with 
the Indian tribes; a power which, from its nature, is exclu
sive, and consequently forbids all interference by any one of 
the states.·· 

These complainants further show unto your honours, that, 
in execution of this latter- power, the congress of the United 
State,J have, from time to time, passed various acts for the 
regulation of that commerce, and among others the act of 1802, 
"to regulate trade and intercourse with the Indian tribes, and 
to preserve peace on the frontiers;" to all of which these com
plainants beg leave to refer, and to pray that they also may be 
taken as pa~t of this bill. The great object of these laws is to 
consecrate the boundary arranged by treaty· between · the 
Indians and the citizens of the United States; and every pro
vision is marked with the clearest recognition of the sove
reignty of the Indians,· and their exclusive right to give and to 
execute the law within that boundary. 

These complainants show fa~ther unto your honours, that, 
, in violation of these treaties of the constitution of the United 
States, and -of the act of congress aforesaid, the state of 
Georgia, one of the United States of America, at a session of 
her legislature, held irr December in the year 1828, passed an 
act, which received the assent of the governor of that state on 
the 20th day of that month and year, entitled, "an act to add 
the territory lying within this state and occupied by the Chero
kee Indians, to the counties of Carroll, De Kalb, Gwinett, Hall, 
and Habersham1 and to extend the laws of this state over the 
same, and for other purposes;" a copy of which act, authenti
cated under the seal of° the said state, thesli defendants here
whh exhibit, and pray that it may be taken and considered° as 
a part of their bill. That after~ards, to wit in the year 1829, 
the legislature of the said state of Georgia passed another act, 
which received the assent.of the governor on the 19th Decem
ber of that year, entitled, "an act to add the territory lying 
·within the chartered limits of Georgia, now in the occupancy 
of .the Cherokee Indians, to the counties of Carroll, De Kalb, 
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Gwinett, Hall, and Habersham, and to extend the laws of this 
state over the same, and to annul all laws and ordinances made 
by the Cherokee nation of Indians, and to provide for the 
compensation of officers serving legal processes in said territory, 
and to regulate the testimony of Ir.dians, and to repeal the ninth 
section of the act of 1820 on this subject;" of which last act a 

• copy, duly authenticated, is also herewith exhibited, and these 
cor:pplainants pray that it may be taken and considered as a 
part of their bill. 

That by these laws the state .of Georgia professes to parcel 
out the territory,- which belongs exclusively to these. com
plainants, ancl is guarantied to them by the aforesaid treaties, 
among the several counties named in the title of the lands; to 

· extend all the laws of Georgia, both civil and criminal, over 
the whole of the said territory; to abolish all the Cherokee 
laws and ordinances therein; and to declare that in all cases of 
indictment and civil suits, it shall not be lawful for the defend
ant Cherokee to justify under any of these laws; and the 
courts of the state are forbidden to permit those laws to be 
given in evidence; to make it unlawful for the Cherokees to 
attempt to prevent the individuals of their own nation from 
enrolling for emigration, under the penalty of indictment and 
punishment before the state courts of Georgia; ,to make it 
unlawful in the Cherokee nation tQ prevent the individuals 
of that nation from selling or ceding their lands to the United 
States, for the use of the state of Georgia (whereas your com
plainants aver, that, by the .Cherokee laws, there is no such 
thing as individual title to land in the Cherokee country; but 
the whole of these lands, according to their . Jaws, belong to 
the entire nation, as a nation, and can be sold. or ceded by 
them only i'n their natio_llal capacity); to make it murder in 
the executive, ministerial, or judicial officers of the. Cherokee 
n~tion to inflict sentence of death, though in conformity with 
their own laws, and declaring ?-ll those officers, so concerned 
in carrying their own laws into effect, principals, and sub
jecting them all to indictment therefor and death by hanging; 
extending the jurisdiction of the justices of peace of the state 
of Georgia into the Cherokee territory, and authorising the 
officers who shall carry their process for service, to call out 
the militia of the state to overcome resistance;,and fina~ly, 
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declaring that no Indian, or descendant of any Indian, residing 
within the Cherokee nation of Indians, shall be deemed a 
competent witness in any court of the state of Georgia, in 
which a white person may be a party, except such white per

. son resides within the said na'tion. 
These complainants aver that both these laws of the state of 

Georgia are null and void, because they are repugnant to the 
aforesaid treaties, . which are yet subsisting and in full force 
between the United States and .the Cherokee nation; because 
they are. also repugnant to the .constitution of the United 
States, in the provisions before referred to as contained in that 
instrument;. and because they are repugnant to a .law of the 
United. States, to wit the law before mentioned as having 
been passed in the year 1802, entitled, '' an act to regulate 
trade and intercourse with the Indian tribes, aQd to preserve 
peace on the frontiers.'' 

These complainants further show unto your honours, that, 
by the aforesaid treaty of Hopewell, the Cherokees acknow
ledged themselves. to be under the protection of the United 
States of America, and of no other.sovereign whatever. That 
a number of white ~en, 'citizens·of the United States, having 
'intruded into the Indian territory, beyond the boundary estab
lished by . that treaty, president Washington, in his message 
before mentioned to the senate of the United States, advert
ing ~o that fact, declared it to be his determination to execute 
the power entrusted to him by the constitution of the United 
States, to carry that treaty into faithful execution by the re
moval of the white intruders; unless .a _new .boundary should 
be arranged by treaty, excluding from the Indian territory 
those. intrusive settlem.ents; thereby avowing his opinion that, 
as the prcs.ident of the.United States, he possessed the power, 
and was constraihed by his official duty . to enforce, in behalf 
of the Cherokees, the . protection secured . to them by that 
treaty. , . . . . . . . . 
, .These complainants show farther .unto your honours, that 
by the second article of the treaty of Holston, before referred 
to, the Cheroke~ nation again acknowledged themselves to be 

. under the protection of the United States of ,America, and of 
Ito other sovereign whatsoever; and. stipulated that they would 
not hold any treaty with ;iny foreign power, iridividual state, 
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or with individuals of any state; a stipulation with which 
they have faithfully complied on their part, and that protec
tion has been, in the main, extended to them, as well as was 
perhaps practicable, down to the year 1829. . 
. They show farther unto your honours, that they are informed 
and believe, that, in the year 1802, the state of Georgia ceded 
to the United States a'1arge body of lands alleged to be within 
her chartered limits, upon several conditions, ·one of which· 
was, that the United States would extinguish, for the use of 
Georgia, the· Indian title to the lands within her remaiQing 
limits, :"as soon as it could be done peaceably, and on reasona
ble 'terms.;" the state· of Georgia thus admitting that the 
Indian title was a subsisting title, which remained to.be extin
guished, 'and·· that it could. be properly extinguished. only 
peaceably arid on reasonable terms, by the United States. 
This stipulation must be considered as referring to the uniform 
practice which: had always . prevailed in extinguishing that 
title; and to lie construed and expounded by thatpractice; and 
that uniform practice had been to extinguish the Indian title 
by peaceable treaties held with the· Indian nations in their 
national, character; iri which terms were offered, accepted, 
rejected, or modified, at the pleasure of those nations, nothing 
being forced upon them. That the Cherokee nation Went on 
amicably to meet the wishes of the United States and of the 
state of Georgia, by ceding, from· time to time, as much of 
their

1 

iands ~$ they could spare, until, by the cession of 1819, 
they 'had' reduced their territory into as small a compass as 
their own convenience would bear; and they then accordingly 
resolved to cede no more.·, That the state of Georgia; although 
-she already possesses millions of acres more than her people 
can cultivate, becoming impatient for the lands owned by your 
'complainants, and. forgetting her own stipulation with the 
United States· that the Indian title was to be extinguished 

. peaceably aqd on reasonable terms.; pressed upon the United 
States (as your complainants are informed and. believe) the 
'obligation of extinguishing· the title at once, with an intima
tion that she expected the application of force to the Indians, 
if necessary for the accom'plishment of her o~ject, and with a 
'menace that if the United States withheld it; she would her
self apply that force and expel your complainants from their 
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possessions.· In the course of- that correspondence the state of 
Georgia ( :ts .your complainants are informed· and · belie*e) re~ 
'proached the United States with unfairness in those me'asures 
which had been so hurrianely adopted to civilize yo,ur com
plainants, a~d to turn them•from the hunter state to that of' agri
culturists and herdsmei1, und_er a regular government and laws 
of their own; :which, she alleged, had had a tendency to attach . 

· them . to the soil, and to· disincline them to cede· it for the use 
of Georgia;' an~_although, in her capacity of one of the states 
of the United States, she had been· a partY. t<:1 all the trea,ties 
which had those measures in view; and. h~a'_reaped: the·fruits 
of these treaties, by, the large cessions. whi~h .'she ha<l,:from 
time to time, received of the: Indian 'lands;° and ~ithough ..she·: 
had been also a party to aHthqse. acts. of congress\vhich had 
looked .to the accomplishment of the same humane and benevo- .. 
lent objects, from _the time of the adoption .of the present con-' 
stitution of' the United States until sh~ .. had . gained tl~e last 
cession uhder. the. ti:eaty:.,?f 1819; _she. no\vaffe!!ted ·.to.treat: 
th~se ~easures; 'con~ecrated, as th'ey w~re by the names 'of _the, 

.' best patri_ots'of t!1e: _United States, and saoctioi1ed by' herself;. 
_as a tiss_qe of hypo'critical preienr.efo(bchevolence and pl~i-,, 

. Jahlh_ropy, which ha? no. other.. object. i,n .view th;in to disap
. point her.,:' own ju~L hopes: :o(~ngro·ssing )o.. herself all t.he , 

I!ldiait lan~s yvithin_ her_remaininglimits.. T:hese complainants 
haye. under.stood 'an~. b~lieye, that. p~es\J.ents Monr1e and 
Adams, in s1:1ccession,. understanding· the'. articles of cession . 
and agreement between _the_ state of 'Georgi~. and the united• 

. States, in the year 1802, 'as· b1ndirig '.the· Uµited ·states' to · 
~ extinguish the Indian ti~le. so. soo~ only as it C cou]cI·be. done. 
peaceably and on.reasonable terms; refusedi themselves, to 

. apply fcme to these co:rnplain~'nts,'qrto permit .it to. be applied 
by the .state of ·qeorgia,' to <;!rive them from' their possession; .. 
but, on' the ·qontrary,' avow~ci their. determin'ation to protect '' 
thes~. complainants 'by.forco if\neces~ary: ~nd to fulfi_r the 

. gi..arante'e giv'eu to them_ by the aforesaid treaties:, . . 
, . That the state pf. Georgia;·. disappo~nted. in this her unjust 
des1g1i upon these complainants' ?rid their ·t~rritory, resort_ed,_, 

. in\ the next place, to, . the s_cheme .of_ legi~laticin 'befqre set . 
forth, expectiMg, as your complainants believe, to accomplish,· 
by tqe moral force of her laws~ that'e:ipulsion_ of. them f~om 

! •~I :•.c• • •- ,-, .. . ' -: ' r. '. \"" \ '. 
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their territory which she had beer;i prevented by the just and 
honourable interference of the United States froni effecting, 

·_or· attempting to effect at the, point of the bayonet. Your 
complainants, umyilling to resist by force, of · arms, if it 

, 'could be avoided, _the unjust· and unlawful pretension of the 
,state of Georgia to parcel out their territory among her neigh

. bouring counties,. and to extend her laws by compulsion 'over 
them, - have applied' to the' present chief magistrate of the , 

. United States, to· make: good -the protection and guarantee 
pledged_to them by tr~:ity with_the united 'States; but; ,to their 

~ gr,eat·surprise. and r_cgret, have received for answer from that 
chief i,n:igistr'3.te, that the _president of the United States has no 

. power tQprotect them' againsCthe laws of Georgia: . · 
· Your coinplainants b"eg leave to show farther unto your hon

. ours, that~ at the last' sessio~ -Of the congress· of the united 
'States, an act was p~ssed,, ~i°ltitled, "ari",act to p~ovide for an. 

·. 'exch~nge of landl! wi.th the lnd_iaris residing in any of the states 
_. • or territories, and for 'their removal west-0f the river· Missis

•,sippi.'°' 	 By, this'. act th~ president of the. U Iiited, States i~ 
authorised to cause s·o much of any 'territory belonging t~ the 
United States, west of the river Mississippi, not included in 
any state or organized territory; and to which the Indian ,title , 
has been extinguished, as he may judge necessary, to h~ divided 

.into a suitable number oL districts,' for the reception, or such 
· tribes :or_ nations of, fodians as may .choose to exchange the· 
l_ands where they nowp;side, and remove there; but there is a 

'. proviso annexed to thi~ act, whicn declares th;i.t nothing t~erein 
' contain_ed ,~hall be construed 'as authorising 'or directing the 
violation of any existing treaty' bet\~eeri 'thE;l United States and , 
any of the Indian tribes., '. ' , , ' . · , 
; under th,is act' o~er,tures hav~ beeri_ ~ad~ to you~ c,oinplai~~ ' 

, ants to give thell} ·in·, exchange for their lands, others to the-. 
w~st of the Mississippi. · T~ese overtures,, as · it was . their, 

- right. to do, the'y have declined. ·• They prefer to remain o~ 
'their present lar1dsl, a'nd td, i~sist on 'th_e.ir rights unde~ • their 

, , · various treaties w'_ith the United States. : .. · . , , . : ~ _'. , _, · , 
,_ •. As a sovereign· and indepep~ent , slate, it ,would be eno~gh 
, for 'theiA to say, that. they do not choose 'to make the proposed,, 

. exchapge, witbou~ ~ssigning 'any other ,reason therefor-than 
their n<m-plea.sure: . · Uuf as this' offer ·of exchang~ _has been 

' , _, 1 ' 	 ' • • ~ 
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held up betore the world. as an evidenc~ ·or great h~manity 

. towards these complainants, and as the happiest means that ' 
could be devised to save them from that extinction; which it 
is supposed that .Indian tribes are fated to experience, from 
the approach and "good neighbourhood" of white population; 
and as your C!)mplainants are not disposed · to be considered, 
either as so stupid as to be blind to their· own best 'interests, 
ors~_ contumacious as to resist, through mere obstin~cy, the 

· desire so strongly expressed. by th~ir br_ethren of Georgia, for 
their expulsion; they beg leave to state, in a few words, the 
motives that have induced them 'to, declioe this offer of ex. -;- ' - _... .. ,, 

· cha.nge~ . . __ _ . : , . _ . 
In the ~rst place, the territory ~hich they now inhabi~ is 

well known to them, ·and has_ been found well adapted to all 
~heir wants." _It has l>een opened; improv_ed, settleci, built'upon 

•and placed in a_ condition for agricultur~; which they are now 
prosperously carrying on. ' It is well supplied with wqod and· 
water, enjoys' a ~alubrious climate, and every c~u-venience o( · 
.commerce and int~rcourse su}ted to 'a 'civilized. people, com-. 

·. - posed of farmers, planters, mec~~nics. and .herdsmen.. T~e 
, ports of the Ui:iited States are all _within.the reach-of those ex

. .chariges which their pursuits make necessary for. thefr..pros
• perity., They have ·schools established ·ror the education .of 

their. children, and tirn means of: furnishing them with fo
structors from,among the .c.itizens of the United.States: they 
have- places· ~f 'religious worship 'established~ in .which the 
Christian religi~n is pea~~a?lftaught hy missionaries-.and pas

.· tors, easily supplied from· the U oited_ States, and th~ word of 
· . God is prospering among them;' they havelearped to relish the 
. manners and pursuits of civilized life; and, if their treaties with 
. the united !,tates s~all_ pe/aithfully- exe,cutea,:. they ~ave con
tinually _brightening prospects of_beeommg,. speedily, as civil

. faed, .as enlightened,. ~nd as Christian i'-S the best portion of 
.their: whi'te _brethren.: This · cou·ntry~ too, sg fraught with 
'~very convenience and ~~~~ft~g~ t? them; a~~ so. endeared to 
. them ~y the great and. mult1far10us b~ne~ts wh1_ch_ ~hey have al- . 
ready received and ·are· still receivfog from it; 'is consecrated 
in their affections from having been, .immemor"ially, / the pro
perty and resid~nce of their iui_cestors, a~d fr~m containing, 
now, tl~c graves of their fathe·rs,. relatives and friends.: Such . . . . ~.· .. ,. . . . ' '' . 
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are the grounds of. their· 11ttachment to this country,· and of 
: · thei~ u·mvilliQgness to relinquish it. . 
, · · On the other hand,. they know little of the country offered 
· to them in exchange; but the little they do know of. i_t con

vinces them, that instead of being the paradise·whichit ~as some

'; times been described to be; it will become, if t~ey accept. it, 

_ the grave not ·only of their civHization and Christianity, 

.. but of their. 'entire nation. itself. In the first place, they are 
by no means satisfied., that the Indian title to it has been extin-' 
guished; . But let it be_ admitted that it is so, ~hose who have 
visited thafcountry represent it as being for the most part bar
ren; there being but, .comparatively; a sm:i.ll portion of it fit for 
agriculture.' . It is represented, and they believe it to be des-· 

· titute, in the far greater part; both of wood and water;· and 
' th~refore wholly: unfit Jor a settlement of pianters~ · farmers, 

and herdsmen .. , It is, also,. said to be sickly; Jt .is far re':. 
' • . • .. • • • f • 

moved from all. intercourse with the ports and markets of the 
. U~ited States. -And these com.plainanfs,. if they could be 

' . tcm.pted to. r~move, would have all their labours to. commence, 
. anew, in that distant wilderness, without any hope of remu

' 'neratio_n. But the \\'.Orst'feature of the country is yet to come. 
It is surrounded and infeste'd · with fierce and powerful nations 
of Indians, in the wildest state of savage_ barbarity,· ,vho claim, . 

. that country as .their myn, and wage a war 'of exterminatio'n. 
on all the new tribes who enter it, and whom they consider. 
as intruders .. ·, In e~idence of this fact, these complai.nants beg 

· leave to state,. that their Cherokee. brethren,: who· ernigrated · . 
to the west of the l\fississippi, under the patr9nage and . sane-· 

. tiori of the Pr~sident, in the· years .1808, 1809, and, subse~ 
q~ently, .under' _the· treaty of 18,17 uefore mentioned,· ,vere 
authorized, in the fi'rst place, to settle on tp.e river Arkansas, 

. in the territory 'of. the. same .naine~· wh~re l;hey were as~ured, 
· .by the fifth article_ of the· treatyJast mentioned,. that they·· 

sh61,1ld be entitled to all the ini.mtini_ti_es and privileges 'J)f aI\ 
- the treaties which had theretofore peen made with theii: natio'n. ·· 
· -~ut _th~ white population again gro~wing 'up to them,, ~hey · 

were required to remove again. . Thirsecon~ removal ~as ef- ·· 
fected by the tr~a~y·, made at' Washington on th_e 6th.of May . 
1828, between .the United States and, the Cherokee~ west of 

· the Mississippi,- to ~hfoh ,these_ complai_nants r~fer, an·d pray 
~, I ' • 1 ' • 
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that it m'ay be .taken as part of this their bill. . The ~bjeet of . 
this treaty, as is alleged in the preamble, is to proyide for_those 

'Indians "apermanent home, and which shall, under the 
m·ost solemn guarantee" of the United States; be, and re'-. 
main, theirs for ev[.!r." · The second. article of th~t treaty 
runs thus:." the.United States agree to possess the Ch~rokees; 
and to guaranty 'it to them for eve'r~ an.d that guarantee is here-·,' 
by solemnly pledged, of seven millions of ~cres of Ia'rid,' to be, 
bounded as follows.~' ·The b~undaries are then given by that· 
article •.. By the third article, t.he ,United States stipulate to· 
remove· all white intruders and others, and to 'keep them off, 
"so 1hat no obs;cle- arising 'out of.:i. white popufatfon; or a 
population of ariy ·other. sort, shall exist' to anno!} the Chero- . 

,kees, '' .. On the faith.. of these stipulatio~s; 1heir ·cherokee' . 
brethren removed to their' new and per°-maneri,t ho;e, where, I 

in the language of the eighth articleofthe treaty,'they'were "to. 
· enjoy the repose a.nd blessings of such a. state, in the future:" 
and · the consequence has· been; as your complainants are in-:. 
formed and believe, that they qave, been, ·delivered up to the 
tomahawks of the Osages, Sioux and other savage tribes, with . 
whom they are. en.gage~ in constantscenes of kil,ling a,nd scalp
ing; and have to wage a.war of extermination'with more pow-. 

. erful tribes, before whom those complainants have no hope b~t. ·. 
·that they must ultimately fall. Such is the region of country to 
. which.these complainants ha-ve been invited; and such "the 
· repose, and blessings", vvhich they · have ,to. anticipate _from 
.such an exchange. · The only cori 

0 

seque'nces ·whi'cli'they could' 
.anticipate from it as·, inevitable,: wo11ld be, first. their relapse 

- into all the habits.'.·of savage life in their own defence; aud/. 
,finailY and speedily, the dissol~tion. and extinguish 

1

ment' of 
their entire nation.' . . . . . . , . . . . . . . . . ' ' . : 

. With: these·. yie~s of th~ subject, they have decidedly·~~~ 
jected the :offer of 'exchange, as they had a right to do; and as. 
they' had, at one· time,: flattered the~selves that: the laws of. 
Georgia \v~~e merely held over them in terror, w1th the vie,v. 
of constraining 'therp to accept that exchange;' they bad ,hoped' 

· that so soon as their fir~ a~d final resolution to reject it was . 
made known, the state of Georgia would ·su'ffer th_o~~ iaw~ to .. 
fall as a dead letter, ~ without any, farther attempt to enforce 
them in practice. · But in this hope: thet. have been disap- · 

. - . ' 
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p'ointed~ ·In the face, ~nd in defiance of all the treaties that 
, have been ~eferred to, and in equal defiance of the constitu
:· tion o( the ·uo(ted. States; and.of the authority.of the con

gress of the.l!n.ited States:, as expressed,.in the·_ before men
. tioned act of 1802, the ._terrjtory of the complainants, conse- . 

. ·.crated by so many sanction.s, has been vio1ated; and the afore
. said Jiw~ _of Georgia. of 1828 and 1829 have been. Jet loose 
. upon them in alJ'their terrors;and that state has declared its 
. determination to.'continue to enforce them -~po~. these_ coin
, plainants'arid upo~ th_eir territory, so Jong as ,these complain
. ants shall continue to ~ccupy th,at territory., ~ · 
· But while ·these laws. are 'enforceci', in: a manner the most 
harassit;g ;;cl ·vex;itl~us,. t:o your ccimplain;nts, \he. design 

--~eeµls,. to have. hien .deliberately _formed t? carry no. on~' of 
these cases to final decision in the state COUl'ts, with the view, 

,'as your corii'plainants beJieve and therefore_ .all~ge; to' prev~nt 
, any, one of .the Cherokee _'<l.efenclants from· carr.ying those 

: ~ases to the' supreme.'.court of the united States, by \\Tit of 
.· er:ror for r~view~ · tlnd~r'. the twe11ty7~fth section. of the act of
. congress. of .ihe United S!ates, passed · in the year 17&9, .and 
entitled "an acttcfestablish the judicial courts o( the u nifod 

' . .States." . . : . , ; ·. ' :· . '. . . , . . . , , 
'. , The const[tut,ed authoritie~_ of .th~. sbit~ of Georgia seem 

to -be. ui1der. the impres!\ion t~at your complainants·, can 
. · have· no ac'cess ·tci .the· juris-dicticin. of this honourable court, 
; but 'by: ,~.r~t <,>f -~rro~ fro in th~_ supreme· court ·.or th~. Vµited
' States, to. the final decision of. the· hi.gh~st coµrt of the sta~e of 
, . Georgia, urid,er the aforesai9: se,cfton. _of tpe- judiciary act. of 

· the Uni,ted States.(. Theylan. adoptcd:,'therefore, to·deprive 
these complainants.qf the benefit of thisjurisdiction, seems to 

: be; and, th.ese complainants so believe and. charge. it to be, 
F '.to ha;ass tbei:n PY th~ cons'ta~t in~tituticm of judicial pro~eed:
. ings .in the state ~ourts, ·,vi_thqut carryin·g any Orie :of ;:them to 
. final adjudication. .In proof of the. fact, that the· design has 

, . been .formed to deprive, these complainants of. tho benefit .of 
'the juriscfiction of this horourable court, they refer :to a c_harge 

. . <leJiverecl .on the . . . · day· of , · · '· last:, to the 
·. gran·d jury of ._ : county, in the ~t~te of Georgia, by the 

h,011otira9le.Augustus S.: Qlaytonj t_hej':l<lge of the western ~is
: trict. of_ tht: state 'of• G~brgia; and to. a message . o(his -excel

- • • • j • ~ • •. • • ,' 

~ , ~ ' 

. 

· 

. 
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!ency George R. Gilmer, th_e governor of the .state' ?f Georgia, 
delh·ered to the.legislature of that state, ..on th.e .. ·: . · · · . day··· 
of ~- . , last past, and which your complaiim~ts pray may,' 
be taken and consider~d as part o( thi~ bill. . . . '. ·_. ' . .-: ' 

In-mustration of the U11just, illegal, and oppressive' manner·.: . 
. in. which· the said linvs of Georgia are enforced upon them; 
-and, at the _same ,time, in. illusti::ation'of the mode :i.dopted to 
deprive these complainants and their people of the benefit of 
a writ of error to the_ -final. decision_. of the highest court of 
the state of. Georgia,: under. the twenty;-fifth section o.f the . 
judiciary act .aforesaid, these eoinplai,na11fs J>eg leave to lay be. . . ,, . ; . ' \ \ 

. fore your l)onours the following cases, ~vhich have a~tu_ally . 
OCCUrred. -.. ,: ·.. .. . . ·. :• • •,i :· ':. . : : :_ •. ,·.-_' .. I ,. , . 

. 1n·the autµrnn of the ye_az: 1829, ono Jesse.Stanal, a white 
.man, entered_ the Cherokee te.rritory and: stole a horse,' the 
property · of one of. the Cherokee. p~ople; he : was arreste4 ;' 
within the 'Cherokee. territory, tried for' the offence ~efore a· . 
regularly constituted court of.. the:. Cherokee• nation, found,. 
guilty by the jury, and, in: strict ~onfo~mity yvith ti1~ Cher°okee · 
laws, w~s sentenced by the couft to be whipped·; which~ sen- . 

· ten~e was· c~rrled into effect.: For this act, don'e within their 
~wn t~r~itory 

0 

ae<:orcling to th~ir laws,j:h~ 9he:rok~e judge and · . 
jurY. were iridfcted by the. grand jur,y o~ .Hall co,unty; in the . 
state of Georgia, at the Marett term last -of that cpurt; · for 
tresp~ss, b~ttery, and false imprisonment, alleged to have been, 
committed on the sa1d Jesse Stanal, contrary to the laws of the 
state o'r Georgia1 a~d; the good circler, pe,ace/ and dignity 
thereof. On thjs _indictment·a :warrant. ·was is~ued by judge· 
Clayton, _thejudge ·or_the court of. Hall county, against John 
Saunders, the Cherokee judge, and the Cherokee jury who.tried, . 
the cause; under wh_ich w~rran~ the GGorgia s)1eri_ff o(HaU. 
cc;iuntY: entered Jhe. Cherokee. terrlto:ry, and there ·arrested_ 

. the aforesaid John. Saunders, the Cherokee jud'ge,. and George • 
. .Saunde~s, on~ .of the_ jury, and transported th.em a _distance·cl

seventf or eighty miles to _the jail_of.Hall county; t? \V~ich they . 
were committed, to await their trial . under. th.at indictment.. 

. . The co~nsel .re.tained by the~1,: fl.lea" pleas ~o the,ju~isdicti~n o'f 
the c9urt; setting forth the facts oftlie case,.and relying ·upon the ', 
af~~esaid treaties, ~nd interc01.irse. Ia-iv of congress. · ::t'hc ple;as: 
were, 9vermled, and the prisoners tried and found guilty'by 

.thejury;. whereupon errors in arrest of judgment werf,_l_ filed 
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.by t~e priso.ners: counsel, :ind.· ~h~re tlJe pros~cution stopped; 
the judg~ having· not, to this day, pass~d judgment on the 

.errors in arrest, and the prisoners havi!)g' bee_n admitted to 
bail. , . A 'copy. of tre, record, as perfect . as these. compla_inants 

. nave been able to. procure, theyfpray may, be taken as. part of 
this· hiIL· .. ~ .. . . · _. · . , .. ·:. · 

·,' • : •• o; , •• , • ' ' •• 

"In. another, case, a white man,. by the. name .. of ·Ambrose: 
)-Iarmage;~nte~ed the Che(ok~e territory some y'ears ago, in 
in~igent circumstances, took the pi:otection of, its government, 

· ma.p);d a Cherok~e woman:. and,· under the. fostering ~are of 
· th~ laws of t_hat nation, acquired·property arid a large family, 

whose interests are identified with t.f:iose'of the nation.. This 
. 'in'an having entered into a. ~erc~ntile part~ership with t\vo 
·, Cheroke.( m"en; ~amed. Alexa~der 1~'Coy a_nd_ Leon;rd. ~icks, 
.feU :~ut ,vith tne.ni.in a _short _tin~e, :a~d the,i.r con~rovers.{ was, 
in due form, submitted tq_ the proper tribunal of the Cherokee 

·~- cou~try, and decideq. ·agairis·t Harrba.ge.· ,·· :Arter this.he filed a 
.-biH in.,tl:i~ ~upei:.i~,r co_urt of .G'.yin?tt: county~ iri Geo~gi~; ·sitting . 

in ·cliahcery, of which the before· named Augustin S. Clayton 


· ~-as Judg~~ i11 _wh.~~h bill, _among othe~ things, h; pray~d for a 

w.rit·of ·ne- exeat, against the. said_ M'Coy and· Hicks. '.The 

.. ~ill,· with its an~~xed_ ~ffidavit, 'was· presented fo judge Clay
. ton, who thereupon · awarded ;"tf1e ne' exeat,as·pril.yed. · This 
. writ _was serv"ed by the. oep~ty !her~ff of _G..yinett ;co~nty, o_ri 
Alexander;J\fQoy,:.a native Cherokee,:at his dwelling house; 

·in New: E:'chota; a tb~n-oftli.e Cherokee country,' on the 20th 
clay.'or'.A.ugustlast,' and; under agu'ar"d 'of. three. men, he was 

.. ~carried. ,about eighty,.'mil~s to _th(!'. CO?J~<_>n jail of Gwinett ' 
· county, 'Yhere he .w.as ~ept in 'close. <;'ohfiri~ment for ten days~ 

_; He \.'las \hen take~ •out under. :i. wr[t o(habe~s co~p~1s, a~d 
1 

• 
1 

a!lO'N~d : t~e.· priS<;>l)- b.ou.n~S Until ,'the Sitt~p.g_ of;. the Superior 
court of G~inetl:. county' on; t~e second·- Monday qf Sept'em

. ··b~r;w~s_ .. the~,"bro1gh~ u~ for· tr~al)efore. hi~ hono~r~ jud~e 
Cla,yton, aild discharged ~n tbe g~o~1;1d tha~ the .affi~avit of the_· 

. plaintifi' was riot ,s?ffic_ient to have ~ai:ranted the'issuing of'such'. 
a'writ.· ·Your :complainants. exhibit. as· part of this bill, the 

'cbpy'of th'e' ~rfginal prbc~ss' undeJ' whi;ch M'Coy. 'YaS arrested;: 
t6~ethet with hi~ affidavit.._.. · .· :·_. .· : ., ·; .:· · . ; ·: : : : -,. · . . ·. 
· · The same 'deputy sherifrwho arrested, M'Coy, as afor~said, 
at the. sarrie thrte and place, arre.sted an· elderJy Chero~ee wo
man;~ a mar~ieci _woman,· u~der ·pr'oi;ess, of ~the state·~! Geor
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gia, iu a plea of debt at the instance of the same Ambrose 
Harmage, and bore her off captive, from_ her husband and 
children, for Lawrenceville, in Georgia, a distance of eighty 
or ninety miles; but after having been carried about fifteen 
miles, she gave bail, and wa11 permitted to return home. 

In another case, a Cherokee man, narned Corn Tassel, was 
arrested in the Cherokee territory, by process from the state 
of Georgia, on a charge of murder alleged to have been com
mitted by him on another Cherokee, within the Cherokee 
territory; having been taken· to the prison of Hall county, 
your complainants are informed and -believe that he has de
manded his trial ; but that the said judge Clayton ~efused to 
try him, and has remanded him to prison; for farthe~ delibe
ration. 

Ia another case, a bill in chancery.was filed, jn the same 
superior court of ~fall county, in July last, in the name of 
George R. Gilmer, governor of the state of Georgia,· against 
sundry Cherokees, praying for an injunction to restrain them 
from digging the gold mines within their own territory, which, 
by the laws of that territory, they were authorised to do. In 
this bill, a title is asserted for Georgia to the ·whole of the 
Cherokee territory, - as belonging to' the. ungranted and. un
surveyed lands of the state of Georgia. . The C~erokee mi~es 
are. consequently claimed as part of those lands; and_ the bill 
being sworn to before the same judge Clayton, he awarded an 
injunction agai.nst the parties named in the bill as defendants, 
they being Cherokee citizens, enjoining_ and commanding them 
to desist from working thos·e mines, under the penalty of twenty 
thousand dollars; and they were at the same time summoned 
to answer the bill thus filed against them in Hall e·ounty. 
Under the authority of this injunction,, the sheriff of Hall 
county, supported by a colonel; a captain, and thirty or forty 
mi.litia of the state of Georgia, entered the Cherokee territory, 
came to the gold mines, and arrested a numb~r of the Chero
kees, who were there engaged in digging gold; the persons thus 
arrested were~ at· first, rescued by the United States troops, 
and the sheriff and his party themselves made prisoners by 
those troops:· but after conducting them fi~teen or sixteen 
miles, a council of examination was held, and an exhibition of 
their respective authorities made, which resulted in the release-

D 
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ment of the sheriff and his party, and a declaration by the 
commanding officer of the United States troops, that no farther 
protection could be extended to the Cherokees at the gold 
mines, as that officer could not interfere with the laws of 
Georgia. The Cherokees, notwithstanding, continued their 
researches for gold; as they had a right to do, and were again 
visited by the sheriff and Georgia militia, who ordered them 
to desist from taking the gold of Georgia, under the penalty 
of being committed to jail. Some of the Cherokees replied, 
that they were peaceably pursuing this business on their own 
soil, and were unconscious of having committed any trespass 
on the rights of Georgia; and if it was supposed by others 
that they had, they were willing to a_bide the consequences, 
even if they were to go·to jail; that it was unnecessary to raise 
the militia of Georgia to take them, as the sheriff alone could 
do it, if he thought proper to arrest them. · In place of arrest
ing them, however, the militia destroyed some of the ma'
chinery of the Cherokees for gleaning gold, committed· some 
other. trespasses, with their fire-arms,. on the property of a 
Cherokee woman, and, with loud imprecations against "the 
poor devils" (the· Cherokees), retired for that time. On 
the 9th day of August following, however, the sheriff of 
Hall county again appeared at the Chestatee gold mines, in 
the Cherokee territory, with a guard of four men, under pro- , 
cess of the state of Georgia, and there arrested three Cherokees, 
:who were peaceably and lawfully engaged in digging for gold 
in those mines, the property of their own nation; the charge 
being that these Cherokees had disobeyed judge· Clayton's 
injunction in continuing to work at those mines. Under this 
arrest, these three .Cherokees, to wit Elijah Hicks, Benjamin 
F .. Thompson a~d Johnson Rogers, were taken, as state pri
!oners of Georgia, under an armed guard, were forcibly carried 
to the court house of Clarke county; in the state of Georgia~ a 
distance of about seventy miles, before the aforesaid judge of 
the state of Georgia, Augustin ~. Clayton; were, then and 
there, sentenced by him to pay ninety-three dollars cost, and 
to. stand committed to prison, till paid; and were farther 
required, each, to give a bond, in t~e penalty of one thousand 
dollars, for their personal appearance at the. n~xt superior court 
of Hall county, in Georgia, on the third Monday of Septem
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her then next ensuing, to answer to the charge of having 
violated that injunction, and, in the mean time, strictly to obey 
the same. The said Cherokees were kept in custody by the 
aforesaid sheriff and his guard, on that arrest, for five days.· 
-They paid the cost, and gave the bond ordered by judge 
Clayton, and did appear at the superior court of Hall county, 
on the third Monday in September, where they were dis
charged by his honour, judge Clayton, on the ground. that 
the. governor 9f Georgia could not be prosecutor in the 
case: but the costs which they·had been required to pay were 
not refunded to- them; nor did they receive any compensa

• tion or even apology for the lawless outrage which had been 
committed on their persons. In confirmation of the facts
herein set forth in relation to this case,. these complainants 
annex, a~ part of their bill, 1 the copy of the bill, injunc ... 
tion and subprena in the case of George R. Gilmer, governor 
of Georgia, against David England and others, together with 
the affidavits of Elijah Hicks and John Martin. 
. Numerous other instances might be stated of the harassing 

and vexatious manner in which the state of Georgia is carrying 
into effect her aforesaid unconstitutionallaws against the persons 
and property of the Cherokee people, without regard· to sex 
or age. - But these cases will ~uffice to show that the deter
mination is formed by the state of Georgia to carry them into 
full effect: and indeed this.· determination was solemnly 
announced by the gov~rnor of Georgia, by two proclamations 
issued .by him in the month of last, of which copies 
are also hereto annexed, and_ these complainants pray that they 
may be taken and considered as part of this their bill, . 

These complainants had; at one time, flattered- themselves, 
that if the state of Georgia should persist in enforcing these 
unconstitutional laws upon them, they would have been pro
tected against such an attempt by the troops of the United 
States stationed in that quarter. Dut shortly after ·the arrest 
of the Cherokees at their gold mines, ·as before stated, a writ
ten notice was sent by the commanding officer of the troops 
to John Ross, the principal chief of the Cherokee nation, 
apprising him that these troops, so far from protecting the 
Cherokees, would co-operate with the civil officers of Georgia 
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in enforcing their laws upon them ; a copy of which notice is 
also annexed as part of this bill. · 

U rider these circumstances your honours cannot but see that, 
unless you shall interpose for their protection, these complain- , 
ants have before them no alternatives but these:· ·either to sur- · 
render their lands in exchange for others in the western wilds of 
this continent; which would be to seal, at once, the doom of 
their civilization, Christianity, and national existence; or to sur
render their national sovereignty, their property, rights and lib
erties, guarantied as these now are by so many treaties, to the 
rapacity and injustice of the state of Georgia; or to arm them
selves in defence of these sacred rights, arid fall, sword in hand, 
on the graves of their fathers. How' far either of these catas
trophes would red·ound to the honour and good fahh of the 
United States, these complainants wi~lingly submit to the arbi
trament of this enlightened.and honourable court. That these 
pro~ee<l:rigs of the state of Georgia are wholly inconsistent 
with equity and good conscience, and tend to the manifest 
wrong and oppression of these complainants, and that they are 
equally violative of the good faith of those treaties fo which 
she is herself a party, as well as of the constitution and laws 
of the United States, these complainants fearlessly allege: that 
the wrongs with which they are menaced are of' a character 
wholly irremediable by the common 'law; and that these com
plainants are wholly without remedy of any kind; except by 

. the _interposition of this honourable . court, they have as little 
hesitation in averring. 

But they :ire advised that th~s honourable court dges possess 
the power to interpose fa their behalf. They beg leave hum
bly and respectfully to suggest, that by the constitution, and 
laws of the United States, original jurisdiction is conferred on 
this court in controversies between_.a state and a foreign state, 
without any restriction as to the nature of the con'troversy; 
and the policy of the proyision manifestly contemplates every 
case in which the claims or conduct of a single state towards 
a foreign state may jeopard the peace, safety, and good faith of' 
the United States; 'iri all. which it is essential that the contro
versy should be drawn to theforum of the nation, instead of 
being decided by the prejudiced tribunals of the litigant state. 
By the same constitution it is provided, that that .constitution, 
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nnd the laws o( the United States which shall ·be made in 
pursuance thereof, and all treaties made, or ·which 1,hall be 
made, under the authority of the United States, shall be the 
supreme law of the land, and that_ the judges of every st;te 
shall be bound thereby; any thing in the constitution or laws 
of any state to the contrary notwithstanding. Under which 
last provision your complainants are advised that your honours 
have, on various occasions decided, that laws of particular 
states were unconstitutional . and void, on the ground of their 
being repugnant to the constitution, laws, and treaties of the 
United States. 

That your-complainants are a· foreign state; is not· only evi
dent by the only test which can be properly applied to such a 
question, the test of a,llegiance,, but has been again and again, 
and still is unequivocally admitted by the United States, _by 
the fact of their being acknowledged and treated with, in that 
character, by the properly constituted authorities of the United 
States: 

They bring before your honours. a question of property 
and of personal as well as national rights, involving liberty 
and life, ·dependent for their ascertai'nment on the construction 
of those treaties which have been declared to be the supreme 
law of the land. 

They. allege that laws h.ave been passed by the state of 
Georgia, in violation of those treaties, as well as of the con-. 
stitution and laws of the United States, by which the property 
and rights of these complainants have· bee.n· wrongfully in
vaded and are still threatened with perpetual and irremediable 
invasion .and final destruction. 

Thy humbly and respectfully claim from your honours, in 
the exercise of your high judicial functions, that these laws of 
Georgia may be declared to be void, and their execution per
petually enjoined, because they are repugnant to these treaties 
and to the constitution and laws of the United States; because, 
being thus repugnant, they violate those compacts to which 
the state of Georgia is herself a party;- because they· tend to 
the utter destruction of the property and dearest rights of your 
complainants, which stand protected by these· treaties; and be-, 
cause they tend to compromit the peace, safety, and honour 
of the United States, for the pres·ervaticin of which, the trea
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ties, constitution, and laws of the United. States were mani
festly placed under the judicial guardianship of this high and 
honourable (;'.Ourt, by the constitutional declaration, that they 
should be the supreme la\V of the land, any thing in the con
stitution .or laws of any state to the contrary notwithstanding. 

Youl complain~nts show farther unto your honours, that 
John Ross is the principal chief or executive head of the 
Ch~rokee nation; ancl that, in a full .and regular council of 
that nation, he has been duly authorised to institute this,· and 
all other suits which may become necessary for the assertion 
of the rights of the entire nation; as will appear.by a copy of 
the legislative resolution made in the premises, anq annexed 
as part of this bill. 

In ten.der consideration of all which, and inasmuch as your 
complainants are wholly remediless in the premi.ses, except 
by the interference of this honourable court: to the end, there-. 
fore, that 'the said state of Georgia, one of the United States 
of America, may be mad~ defendant hereto, with apt words , 
to charge her as. such, ,an.d that she may, by her proper offi
cers, according to the established forms of proceeding in this 
court, in like cases, true, full, and perfect answer make to all 
and· singular the premises, as fully 'and particularly as if the 
same were herein again especially repeated, and they thereto 
particularly interrog:;i.ted; that the . said state of Georgia, her 
governor, attor'ney general, judges, magistrates, sheriffs, de~. 
puty sheriffs; constables, and all other her officers, agents, and 
sel'.vants, civ'il and military, may be enjoined and prohibited 
from executing the laws of that state within the. boundary of. 
the Cherokee territory, as prescribed by the treaties now sub
sisting between the United State~ and tpe Cherokee nati~n, 
or' interfering jn any manner with the rights of self govern-: 
ment possessed by the .Cherokee nation within the. limits of 
their territory, as defmed by. the treaty; that the two la~s of 
Georgia before n:ientioned ~shaving been passed in the years 
1828 a~cl 1829, may, PY iht; decree of this hon9urable court, 
be declared uncr;mstitutional and void;, and that the state of 
Georgia, and all her oflicers, agents, and servants, may be for
ever enjoined from interfering with the lands, mines, and 
other prop~rty, real and personal, of the Cherokee nation, or 
with the persons of the Cherokee people, for, or on account 
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of any thing done by them within the limits of the Cherokee 
territory; that the pretended right of the state of Georgia to 
the possession, government, or control of the lands, mjnes, 
and other property of the Cherokee nation, within their ter
ritory, may, by this honourable court, be declared to be un
founded and void, and that the Cherokees may be left in the 
undisturbed possession, use, and. enjoyment of the same, ac
cording to their own sovereign right and pleasure, and their 
own laws, usages, and customs, free from any hindrance, mo
lestatic>n, or interruption by the state of Georgia, her officers, 
agents, and servants; that these complainants may be quieted 
in the possession of all their rights, privileges, and immuni
ties, und~r their various treaties with the United States; and 
that they' may have such othe~ a~d farther relief as this hon
ourable court may deem consistent with equity and good con
science, and as the nature of their case may require, 

May it please the court to grant to your complainants the 
United States' most gracious writs of subpmna and injunction, 
comm"an<lirtg and enjoining, &c. &c.; and these complainants, 
as in duty bound,.will ever pray, &c. &c. 

This bill was signed by John Ross as principal chief of the 
Cherokee nation, who made an affidavit which was subjoined 
to the bill, in the following terms: . 
, Richmond County, State of Georgia, to wit: 

This day came before me', a justice of' 'the· peace for the 
county aforesaid, John Ross, the principal -chief of the Chero
kee nation, a~d made oath on the holy evangelists of AI-· 
mighty God, that the allegations of the foregoing bill, so far 
as they are stated as within the knowiedge of ·the complain
ants, and so far also as they relate · to any actings and doings 
that are stated as having taken place by them, or·any of them, 
or among them,· or by others among them, and in their terri
tory, are true t6 the best of his knowledge and belief, and so 
far as they are stated on the knqwledge and information of 
others, that he believes them. to be true. Given under my 
hand and seal, this first day of January, one thousand eight 
hundred and thirty-one-1831. · 

. JOHN ROSS, Prin. Chief. 
ALEX. GREY RAIFORD, J. P. 
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, 
'SUPPLEMENTAL BILL. 

The complainants beg lea\ce to state farther to this honoura
ble· court, that, since their bill, now submitted, was drawn, the 
follo\\;ing acts, demonstrative of the -determination of the state 

. of Georgia to enforce her assumed authority over· the com
plainants and their territory, property, and jurisdiction, have 
taken place. · . 

The individual, called in that bill Corn Tassel, has been 
actually hung in defiance of a writ of error allowed by the 
chief justice of this court to the final sentence of the court of 
Georgia in his case. That wri'tof error having been received 
by the governor of the state, was, as your complaif!-ants .are 
informed and believe, immediately communicated, by him to 
the legislature of this state, then' in session, who prpmptly re
solved, in s·ubstance, that the supreme court, of the United 
States had rio jurisdiction over the subject, and advised the 
immediate execution of the prisoner, under the sentence. of 
the state court, which accordingly.took place .. 

The complainants beg leave farther to state, that the legis
lature of the state of Georgia, at the same session, passed the 
following laws, ·which have received the sanction of the go
vernor of the state. · 

'' An act 't0: ,.authorize the survey and disposition of -lands 
within the lim!ts· of Geo~gia, in the occupancy o~ the Chero
kee tribe of Indians, and all other onlocated lands within the 
limits of the said state, claimed as Creek .land; ind to author
ize the governor to call out the Il).ilitary force .to protect sur
veyors in the dis.charge of their duties: .and to provide for the 
punishment of persons who m:i'y prevent, or attempt to pre• · 
vent. any surveyor from performing his duties, as pointed out 
by this act,. or who shall wUfully cut down or deface any 
marked treeS) or remove any land-marks which may be made 
in pursuance of this act ; and to protect the- Indians in the 
peaceable possession of their improvemenls, and of the lots on 
which the same may be situate.:' 

This act received the assent of the, governor .of the state 
on the' 2Is& of December 1830; ·and by its provisions surv.ey
ors are authorised to be appointed to go on_the territory guar- • 
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~ntied to your complainants by the existing treaties of the 
United° States, and protected against such invasion by the in
tercourse act of congress of 1802, and to lay it off into districts 
and sections, which are to be distributed by lottery among the 
people of Georgia, reserving to you~ complainants only the 
present occupancy of such improvements as the individuals of 
their nation may now be residing on, with the lots on which 
such improvements may stand, and excepting from such reser
vations such improvements as your complainants may have 
recently made near their own gold mines .. Thus the territory, 
which the faith and honour of the United ~tates stand pledged 
by'treaty, and for good and valuable consideration, to guar
anty to them, is authorized to be taken from them by force, 
by a law of one of the states~ herself a party to those treaties, 
and having reaped the fruits of the cessions made under their 
authority. 

At the same session the legislature of Georgia passed ano
ther act, entitled," an act to declare void all contracts hereafter 
made with the Cherokee lhdians, so f~r as the Indians are 
concerned;" which act received the assent of the governor of 
the state on the 23d of December 1830. 

By this act it is declared that no Cherokee shall be bound 
by any contract thereafter to.he entered into with a white per
son or persons, nor be liable to be sued in any of the courts 
of law or equity of the state on such contract. And, as by a 

' former law of the state of Georgia, the courts of the Cherokee 
territory are abolished, the practical result of this Jaw will be, 
that as your complainants were by a former law disfranchised 
of the right of bearing evidence in the court of Georgia, they 
are now disabled to make ·a valid or obligatory contract with a 
white man; and this at a time when, by the permanent laws of 
the United States, white traders are authorised to come among 
them, to settle in their country, and trade with them, under 
the license of the president of the United States. 

The legislature .of Georgia, at its same session, passed .ano
ther law, entitled, "an -act to provide for the temporary dis
posal of the improvements and possessions p~rchased from 
certain Cherokee Indians and residents;" which act received 
the assent of the governor of the state on the 22d of December 
1830. By this act the governor of the state is authorised to take 

VoL. V.-E · 
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possession of improvements under a treaty of the Gthof May 
1828, to which these complainants were not parties, but which 
was made between the Cherokee Indians _west of the Missis~
ippi and the United States, which improvements were' never 
ceded or sold by these complainants to the United States, and 
by the laws and usages of the Cherokee country could not be 
ceded or sold by the .individual emigrant Cherokees, and were 
not even intended by the treaty ia question to be so ceded or 
sold: since by these laws and usages there is no individual 
property in lands among the Cherokees, but the whole belongs 
to the nation as a nation, the individual settler ·haying no other 
right,to his settlements and improvements than a right to occupy 
and use them so long as he pleases; and, when he is disposed 
to remove, a right to sell his right of occupancy and use in his 
improvements to some other Cherokee, and to no. other per
son of any other nation. By the same act the governor is 
authorised-to take possession of other improvements claimed 
by Georgia under any other treaty. .Under these words the 
state of Georgia alludes to a claim which she sets up under the 
treaty of --1817, by which the rights to certain improve
ments of emigrant Cherokees were held in suspehse until it 
should be seen by the final adjustment of the boundary line 
between the Cherokees and the United States/ on which side 

· of that line. these improvements should fall. This boundary 
line was finally·adjusted by the treaty of 1819; yet the state 

.of Georgia still claims the improvements which fell on the 
Cherokee side of this boundary; and these are the improve
ments of which the governor of Georgia is authorized to take 
possession. Thus the state of Georgia presents the spectacle 
of a state asserting rights under the treaties made by the 
United States with the Cherokee Indians, under her own arbi
trary construction of these treaties, while, by the whole course 
of her legislation, deliberations, and actions, she disclaims the 
obligation of these treaties, setting them at open defiance, and 
acting as if there were no treaties in the case. 

At its same session the legislature of Georgia passed an
other law, entitled," an act to prevent the exercise of assumed 
and arbitrary power by all persons under pretext of authority 
from the Cherokee Indians and their laws, and to prevent 
white persons from residing within that part of the chartered 
limits of Georgia, occupied by the Cherokee Indians, and t? 
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provide a guard for the protection of the gold mines, and to 
enforce the laws·of the state within the aforesaid territory." 

This act received the assent of the governor of the state on 
the 22d December 1830. By this act it is made a high mis• 
demeanour punishable ·by imprisonment in the penitentiary, 
at hard labour, for four years, for your complainants to call a 
council or legislative assembly in their own territory, under 
their own constitution and laws, framed under the patronage 
and encouragement of the United States, or to hold such 
council or assembly, or to h9Id any court or tribunal what
ever, or to serve process or execute the judgments of their 
own courts, with variqus other provisions of a like character. 
,vhite persons are excluded from the territory, unless they 
go under a license from the governor of the state, and take the 
oath of allegiance to the state of Georgia, when they are 
authorized to reside within the limits of these complainants. 
The turnpike roads and tell bridges erected by your complain~ 
ants at their own expense, and •under the authority of their own 
laws, are abolished. And the governor is authorized to sta
tion an armed military force in the territory to guard the gold 
mines which belong to your complainants, but to which the 
ijtate.of Georgia now asserts an exclusive ·right, and to enforce 
the laws of Georgia upon them. 
-,At the same session of its legislature, the state of Georgia 

passed another act, entitled "an act to authorize the governor 
to take possession of the gold, silver, anil other mines, lying 
and being in that section of the chartered limits of ·Georgia, 
cop:imonly called the Cherokee country, and those upon all 
other unappropriated lands of the state, and for punishing any 
person or persons who may hereafter be found trespassing 
upon the mines." . 

This act received the assent of the governor of the state on 
the 2d of December 1830; By the preamble to this act the 
title to the mines belonging to your complainants is asserted 
to be in the state of Georgia. By its provisions twenty thou
sand dollars are appropriated, and placed at the disposal 
of the governor, to enable him to take possession of these 
mines; and it is made a crime in your coinplainants, pun
ishable by imprisonment in the penitentiary of Georgia, at 
hard labour, for four years, to work their own mines.· 

http:ijtate.of
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Your complainants have not had it in their power to pro
cure an authenticated copy of these several laws. Until they 
can do so, they beg leave to refer to them at present, as they · 
have been published in a newspaper called the Georgia Jour-' 
nal, edited at Milledgeville, the seat of government of the 
state of Georgia, which newspaper is herewith exhibited; and 
they pray that they may be considered as a part of this bill. 

Your complainants further show unto your honours, that, 
under these laws, in relation to the mines within the territory 
belonging to your complainants, and guarantied to _them by the 
treaties of the United States, the governor of Georgia has 
proceeded to levy an armed force of the citizens of that state, 
who are now stationed at those mines, and who are employed 
according to the. laws under which they have been raised, in 
restraining your complainants in their rights and liberties in 
regard to. their mines, and in enforcing the laws of Georgia 
upon them. . 

And your complainants beg leave to state, as a specimen of 
the outrages practised upon them by this armed band, that a 
party of them, about twenty-five in number, having passed 
the night of the 9th of the last month at the house· of Mr 
John Martin, a Cherokee citizen, and the treasurer of th~ 
Cherokee nation, anµ having been received and entertained in 
the best manner in his . power, at his house at Cossewatey, 
within the territory, near New Echota, the capital thereof, 
informed him on the next morning that he was their prisoner; 
and; without showing any warrant, or alleging any offence 
committed by him a gains~ 'the state of G1orgia, marched hjm 
off from his home and family, as a prisoner, a distance of forty
five miles, to their head quarters. There, after various un
f~unded reproaches and indignities, they released him and 
suffered him to return home. 

The same party, at the time of this arrest, broke and cut 
down a toll gate on the federal roaq, leading from Georgia to 
Tennessee, through the Cherokee nation, which toll gate was 
erected under a law of the nation, and in conformity with the 

· provisions of a treaty between them and the United States, 
which is now in.manuscript in the nation, but not to be found 
among those which have been printed. 

These latter transactions, with regard to the arrest of the 
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treasurer of the Cherokee nation, and the destruction of the 
toll gate, are. stated on the authority of letters r~cently re
ceived at Washington from the principal ~hiefs and other 
respectable citizens of the Che'rokee nation, and are fully be
lieved by the delegation of the nation, now at the city of 

· Washington, who received them, and whose affidavit is hereto 
annexed; 

These complainants allege, that the several legislative acts, 
herein set forth and referred to, are in direct violatiolf of the 
treaties enumerated in their bill, to which this is a supplement, 
as well as in direct violation of the constitution of the United 
States, and the acts of coQgress passed under its authority, in 
the year 1802, entitled, "an act to regulate trade and inter
course with the Indian tribes, and to preserve peace on the 
frontiers.'' · 

, . These complainants ptay that this supplem~nt may be takell' 
and r-eceived as a part of their bill, that the several laws of 
Georgia herein set forth may be declared by the decree of this 
court to be null and void, on the g~ound of·the repugnancy 
to the constitution, laws, and trealiies set forth above, and in 
the bill to which this is a supplement, and that these ·com- . 
plainants may have the same relief by injun;tion aqd a decree 
of peace, or otherwise, according to equity and good con
science, against these laws as against those which are the sub
ject of their b'i.11 as first drawn: and these complainants-, as in 
duty bound, wiU ever.pray. 

Washington county, district of Columbia, s~. 
This day came before me, William Hewitt, a justice of .the 

peace for the county afores'aid, Richard. Taylor, John Ridge, 
and W. S. Coodey, of the Cherokee nation of Indians, and 
made oath on the Holy Evangelists of Almighty God, that the· 
allegations of the foregoing statements, so far as they are 
stated to be made·on their own knowledge, are true, and so 
far as they are stated to be made on the informat~on of others, 
they believe them to 'be true. Given under my hand this 5th 
day of March 1831. . ' 

Sigqed, WILLIAM HEWITT, J.P. 

No proof was offered of the service of a copy of this. sup
plemen.tal bill on the governor or attorney general of Georgia. 
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Mr Sergeant, in support of the motion for the injunction, after 
recapitulating the principal heads of the bill, said, that in the 
brief exposition !o be presented of the case of the complainants, 
he should confine himself strictly and entirely to the judicial as
pect of the question, avoiding all political considerations, and 
every topic which did not conduce directly to a legal conclusion. 
That he would i.ndeavour still further to simplify the matter, 
by confining himself, as far as possible, to the very party be
fore the· court, the Cherokee n"ll.tion: without wandering into 
the discussion of questions about Indians in general, their con
dition and rights, which must necessarily . be vague and 
indefinite. Each case must at last d9pencl, a few general prin
ciples being first settled, upon its own particular circumstances. 

With this view, and within these limits; he would consider, 
and· endeavour to establish the following propositions." 
· I. That the par~ies before the eourt were such as, under the 
constitution, to giv<! to this court original jurisdiction of the 
complaint m?-de by the one against the other . 

• .2. That such a case or controversy, of a judicial nature; was 
presented by the bill, as t'i warrant and rcfiuire the interposi
tion of the authority of the court. 

3..That.the fac"ts stated by the complainants, exhibited such 
a case.in equity, as to entitle them to the specific remedy by 
injunction prayed for in the bill. 

In the present stage of the inquiry, and for the purpose of 
this mation, the statement in the bill was tb be received as 
true. The points before mentioned, therefore,' being made 
out, there could be no doubt of the right of the complainants 
to _an injunction against the state of Georgia, to issue imme
diately, and to continue until the coming in of an answer 
sufficient to dissolve it; or until it should be .merged in the 
greater injunction upon a decree in the cause. These points 
he would no\v proceed to consicler. 

I. The power relied upon is contained in the second section 
of the third article of the constitution of the United States, 
limited hl°terwards by the eleventh amendment. "Section 
.2. The judicial power shall extend to all cases in law and 
equity arising under this constitutio~, the laws of the United 
States, and tl'eaties made, or which shall be made under 
their authority, &c. to controversies betv1:een two or more 
states, between a state and citizens of another state, between 
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citizens of different states, between citizens of the same state 
claiming lands under grants of diffe;ent states, and between a 
state or the citizens thereof, and foreign states, . citizens or 
subjects." "In all cases affecting ambassadors, other public 
ministers and consuls; and- those in which a stale shall be a 
party, the Supreme Court shall have original jurisdiction. 
In all the other ~ases· before mentioned, the Supreme Court 
shall have appellate jurisdiction, .both as to law and fact, with 
such exceptions and under such regulations as Congress. shall 
make.'' 

The first of these clauses specifies, by classification, the 
cases to which the judicial power of the United States shall 

- cxterid, 'comprehending such as from the nature of the subject 
matter, or from the character of the parties, were proper for 
that jurisdiction. The second distributes the authority 
given by the first, among tbe courts of 'the union, assigning 
to cases of national jurisdiction their appropriate forum. It 
is subordinate to, and in execution bf the former. 

There can be no doubt, that under this article all cases 
"arising under trea.ties" are cases cognizable by the judiciary 
of the United States. They are within- the very words of the 
article. The reason for including them is obvious, and en
tirely conclusive. Treaties are declared to be ·" the supreme 
law of the land." Article 6,. section 2. They are placed, 
in this respect, upon the same footini:; with the constitution 
of the United States and acts of congress. As acts of national 
law, it was equally essential that the _national power should be 

· ·adequate to their construction and their execution, by its own 
exertion, without dependence upon any othtr authority, and 
with that uniformity which could only be secured by a su
preme judicial tribunal. As acts of national faith, binding 
upon the honour, ;md involving the relations and -peace of the 
wf10lc nation, they ha<l°even a stronger claim to the cognizance 
of the national judiciary. That they are entitled to it, in 
sorrie of the courts of the union, is not to· be denied or dis
puted. The jurisdiction of this court, in its _original or its 
appellate exercise, as certainly extends to them under the 
constitution. · · 

The original jurisdiction of the supreme court, so far as 
'concerns the present 9ucstion, depends .upon the fact that a 
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state, that is, a state of this union, is a party. It matters mit 
who may be the other party. The dignity of a state entitles 
the case in which it is a party to the jurisfliction of the highest 
tribunal. Chisholm's Ex. vs. State of Georgia, 2 Dall. 419. 
State of Georgia vs. Brailsford, 2 Dall. 402, 415. 

The eleventh amendm_ent of the constitution does not ope
rate, in terms, upon the original jurisdiction: but upon the 
judicial power of. the United States; in certain cases. '' The 
judi!!ial power of the United States shall not be construed to 
extend to any case in law or equity, commenced or prosecuted 
against one of the United States by citizens of another state, 
or by citizens or subjects of ~my foreign state. 'Its operation 
upon the original jurisdiction of the supre~e court is only 
consequential, by excluding altogether from the cognizance 
of the federal judiciary certain cases assigned to it by the first 
clause of the original article, an~ which in the distribution of 
the second clause had been made subjects of that original juris
diction. 

This amendment operates by way of. limitation or excep
tion. It applies only to the excepted cas·es, leaving the juris
diction and the power, in all other cases, exactly as they 
stood under the original article. What are the cases specified 
as exceptions? They are very plainly and distinctly defined, 
suits against any one of the United States "by citizens of 
another state, or by citizens or subjects ofany foreign state." 
With this exception, which is too plainly expressed to admit 
of doubt or construction, the whole of the third article remains 
in full force, and the jt1risdictions created by it, ps to their 
extent and distribution, are unaltered. The original jurisdic
tion of this court, therefore, still exists, wherever it existed 
before, unless it be in the case of a suit com.menced agaJnst a 
state of the union "by citizens of another state, or by citizens 
or subjects of a foreign state." It is in full force where ,a 

"foreign state" is one party, and a " state" of this union is 
the other party, or where two states are parties. Cohens vs. 
Virginia, 6 Wheat. 264. 

It has sometimes been intimated that the Cherokees are 
neither citizens bf any "state,'' nor "citizens or subjects of 
any foreign state." Supposing for a moment that this imper
fect view were correct, what would be the legal, or rather the 



41 JANUARY TERM 1831. 

[Tha Cherokee Nation vs. The State of Georgia.] 

constitutional result of it? The limitation or exception would 
not apply to them; and (a state being a party) they would 
have a right to sue in this ,court, unless, indeed, it were fur
ther alleg0d that they were some how put out of the protection 
of the law, and incapacitated to sue at all, which it is believed, 
has never been suggested. The matter would' stand thu~: the 
case arises under a treaty, and is therefore cognizable by the 
courts oft.he union. A "state" is a patty. The jurisdiction, 
then, among. the courts of the union, belongs to the supreme 
court, being given to that tribunal by the constitution as 
originally made, and not· taken away by the amendment. 
Such would be the .result of that .argument. . . 

That question, it was ·admitted, did not arise here; and it 
was adverted to, only for the light' thrown by it upon the 
case that was under discussion. The amendment,. it was 
known from its history; was intended to prevent suits against 
"states" by individuals. Cohens vs. Virginia, 6 \Vheaton, 
406, 407. · The description was meant to embrace all indivi
duals who might sue. How nre tliey described? Dy a classi
fication understood to embrace them all; "citizens of another 
state" ( of the union) "or citizens or subjects of any foreign 
state:". clearly showing that all who. were not citizens of a 
state, must be in the meaning of the constitution, citizens or 
subjects of aforeign state. · 

The Cherokees, in this case, approach the court, not indi
vidually, but in their aggregate capacity, as "the Cherokee 
nation of Indians, a foreign.state." The proposition asserted 
on their behalf is, that they are "a foreign state,'' with all 
the rights and attributes predicated of them in their bill of 
complaint. . 
· In what manner is this inquiry t9. be judicially ·pursued? 

What lights are to be followed?· What constitutes the judicial 
evidence of the existence of a foreign state, as such? Fortu
nately, we are furnished with an answer to these questions by 
settled and authoritative·decisions, of this, the highest tribunal 
in the land •. As to new states arising in the revolqtions of the 
world, it is the exclusive right of governm_ents to acknow
·ledge them; and until such recognition by our own govern1:1ent, 
or by the government of the empire to which such new state 

.F 
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previously bel!:mged, courts of justice are bound to con;;iider 
the ancient state of things as remaining unchanged. Rose iis. 
Himeley, 4 Cranch, 292. Gelston ,vs. Hoyt, 3 Wheat. 324. 
United States. vs. Palmer, 3 Wheat. 634. D.ivina Pastora/ 
4 Wheat. 63, and note to 65. · 

fo matters of judgment, .the ancien.t state, whatever it was, 
continues, until it is changed by a competent authority: and 
of .that ancient .state, of the changes, if any, it has undergone, 

· ~he time of those chapges, or its continuance to the present 
time, the acts of our government are authentic and decisive 
evidence. 

Of these acts, establishing judicially the existence and cha
racter 9f other state~ and nations,. the most unequivocal and 
conc,lusive must be 11. treaty. It is the act of the nation; in 
its nature, deliberate and solemn; in its obligation, most sacred; 
and, besides its efficacy,as. a natiqnal compact binding the na
tional faith and honour, it is made obligatory upon individuals, 

. ~pon, authoritie;i and upon tribunals, by the constitutional de
claration that it is "the supreme law of the land." • 

This principle being s~ttled, as it must certainly be conceded 
to be, how does ~t apply to.the present inquiry? 

From the beginning of. the existence of the United States 
as a ~ation to the pr.esent time, there have been no less than 
fourteen public treaties made with the Cherokee nation of In
,<lians; one under the articles of confederation, and thirteen 
.und~r the constitution; all of them with the solemnities that 
. heJong to public national compacts made between independent 
states or nations . 

.Th~ .first of these ~r{!aties was_rnade as long ago as the year 
1785; and the last as-recently as the year 1819. , 

'l'hese treaties are at the present moment in full force; and 
on the face of· them they bear, that on. the one si<;Ie they are 
made by·the United States, on the other, by the Cherokee 
nation. 

In inquiring, judicially, into the fact, the first remark that 
presents itself.is, that the aggregate existence of the Chero
kees, with ·capa_city to enter into binding national,compacts, 
js ipso facto admitted. How can this be, if they are not a 
nation or state? They act· by public agents, few in number, 
representing the aggregate or community, and binding all the 
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individuals of which that community is composed, in the same 
manner as the public agents of the United States, on the other 
side, contract for the whole people of the United States. 
How could this be, if there were not such a community or 
-~? ' 

But it is not by the inference only (irresistible as it is) that 
the fact is established. It is asserted in terms in every treaty, 
from the first to the· last. The treaty ot the 28th November 
1785 expressly styles them a "nation." Sect; 6; ·. In the 
succeeding treaties, the same description is applied. in almost 
every line, as any one who will be at the·trouble to·· examine 
them w,ill perceive. See particularly the preamble of the 
treaty of Holston, Art. 1, and the treaty of ·washington in, 
1819. . 

The subjects, too, of these treaties are unequivocally ·ofna
tional. character and concernment: war;- peace; exchange ·of 
prisoners; national limits; mutual rights, which nations only 
coulu claim or enjoy; and mutual duties, which nations ·only 
could fulfil. · 

'l'he obligations are national; the sanctions are national; the 
breach is national: and' the impress. of national character, as 
belonging to th~ Cherokee Indians, is ·thus deeply and inse
parably fi.!ed upon the treaties in every variety of, way, and 
with them transferred to our statute· book as a part of the . 
"supreme law of the land." \Vhatever oJhers ·may say, so 
long as these treaties remain in force, the Cherokee Indians 
are, by our laws, a state on nation, 

It was not now a question, what the United States might 
heretofore have done; or what they may do hereafter. That 
belonged properly to another head of, inquiry. The present 
purpose was only to inquire judicially into the fact as now 
existing, according to the established principle already stated. 

Following the rule of interpretation, or rather, of evidence, 
thus established, were not the Cherokee Indians a "foreign 
state," within the meaning of the constitution? It would be 
sufficient to answer, that they certainly are not a state of this 
union. What.then can they be but a foreign state? The con
stitution knows of but two descriptions of states, domestic and 
foreign. Those which are not included in the former dass 
mm,t necessarily fall into the latter. Nothing can be clearer 
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than this; following either the language. or the meaning of the 
constitution. '!'here is no third description in that instru
ment; and there is no case of a state, which was not intended / 
to be within the scope of its judicial authoi:ity, whenever cir
cumstances might make it a duty to ourselves or to others to 
interpose its exercise. It is true that the Cherokee nation 
have no part or right in the constitution of the. United States, 
because they are a foreign state, and that ,constitution is the 
compact only of the states and citizens· of this union. Dut 
there is a powe:r given by the constitution which they may 
invoke when they have a demand of justice; a power con
ferred upon the authorities of the union, and in its nature con
clusive. What reason can be given why it should not equally 
extend to them as to all other states. · 

The constitution itself created no new state of things. · It 

'Operated upon a state then existing, and of very long stand~ 

in,g. From the first settlement of the country by Europeans, 

the' Cherokees, existed as an independent nation. They never 


. became incorporated with the European settlers, nor sub
jected by them. It is only hy one of these modes, or by utter 
extinction, that they could cease to exist as a nation: Such 
as they ,yere at the first, such they have continued to be, and 
such they now are. If any change has ever taken place in their 
condition, and esp·ecially one so material a:s' · to destroy their 
independent national ,character,· it is for those wh·o assert it to 
show :when, and 'how, ·this great change was effected.' The 
history of the case is in thjs respect the law of the case. In 

·what part of their history is it to be found? · The European 
cJaim of discovery never asserted their subjection or' extin
guishment as its consequence. It asserted nothing.in resp'ect 
to them. It only fixed the limits of the pretensions of differ
ent European states or _soyereigns between themselves; each 
maintaining an exclusive right to what he had discovered, and. 
within his discovery to·deal with the natives according to his 
own will, without interference by the others. The·conduct of 
one was no rule or law to his neighbour, except as it evidenced 

. the common consent to abstain from· interference. Each was 

the absolute master of his own conduct, and made the law.for 

himself within his own limits. .If he had strength enough to 

do so, he made the law for the native inhabitants ··according 
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to his o,vn will and pleasure, with more deference to the sug
gestions of his own passions aod appetites than to the <lict~tes 
of justice or of mercy. In some portions of the discovered 
hemisphere they were_ hunted with blood hounds and exter
minated. ,vhole races of men have long since disappeared 
from the face of the earth which they occupied.: In others, 
their soil was forcibly seized by the invaders, and the native 
inhabitants became the slaves of their conquerors, · Where 
these things happened, nations, of course, c;_ease<l -to· exist. 
Such was, then; the ster~ policy of the discoverer. But that 
is not our case. 

-He would not enter· now into a discussion-.o( the .abstract 
· question of right as it stood b_etween tl).e European _discover

ers and the native inhabitants, nor attempt- to _set up here, 
· ori behalf of the latter, rights which (however· they might 

have ·stood upon original grounds) were now to be no -other
wise considered in a jl\dicial tribun:,.l, than as they had been 
settled by a long, course of time and practice, and by judicial 
decisions, including a decision of this court, to· which he 
should hereafter refer .. J!e was satisfied to take the matter as 
he found it; to disturb.nothing tha.t was past or settled, but to 
inquire simply into the fact, as it was when th~ -constitution 
was made, and as it -still is. · 

·with this view he proceeded to state, that the claim of 
Great Britain never asserted the incorporation or subjection 
of the native inhabitants within her discovery, nor the extin
guishment of their natio_nal existence and charactec. It was 
always a limited claim, and left to them all beyond its liII_1its. 

_ 	See Johnson vs. l\f.'Intosh; 8 Wheat. 543. ,vith the excep- · 
tion of this limited claim; and what has since been yielded.by 
treaty, the Cherokee -nation of Indians:is the same nation now, 
that it was when the soil of their country was first pressed by 
the foot of an Europe_an. They occupy this. moment a por
tion of the very territory which then ~cknowledged. their 
authority. Successive revolutions have changed. the parties 
on the other side; but each in succession has claimed the rights 
and .acknowledged the obligations of its predecessors. The· 
acknowledgement has never been questioned of their existence 
a; an independcntforeign state; op the contrary, it.has been 

• continually, habitually, and uninterruptedly repeated and. 
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confirmed, so that from the beginning to the present day there 
is one uniform current of aut~entic testimony, without the 
slightest s~mblance of contradiction. 

Thus, the constitution of the United States found the Che
rokee nation at its establishment-a state, not of the unjon, 
and yet a state. What could it be but aforeign state? 

It was not necessary;' for the present purpose, to go back to 
the numberless treaties. made'with the Cht,rokees before the 
revolution. Uy whomsoever made~ they were uniform in 
their admission, express and .implied. History, too, is uni
form in attesting their existence as a foreign state, composed 
of foreigners, owing no allegia!lce to the crown of England, 
to the colony, to.the state, or to the union. 

When the confederation of these states was formed, 
where was this subject arranged? Among the foreign sub- · 
jects which were of national concern, and to be dealt with and 
managed. by the national power. There could have been no 
doubt; for if there had been, that jealousy which yielded· no-. 
thing but to the most evident necessity, and even .withheld 
much which a short experience proved .to be indispensable; 
would not have conceded this. : But it was conceded. Con-, 
gress had the power ~f "e,ntering into treaties and alliances." 

T4ey had the power also of "regulating th~ trade and 
managing all the affairs of th,e Indians." Under these pow
ers the trep.ty of Hopewell was made in the year 1785, · 
between the United States on the one side and the Cherokee 
Indians on the othe;, and :qrntual faith was. ·solemnly pledged 
between parties admitted to be competent to contract as 
nations. , • 

This was the state of things when the constitution of. the 
United States was, formed to establish a more perfect UI).ion•. 
Can any thing be stronger to fix the construction of that instru
ment upon the point in question? A treaty with the Chero. 
kee .Indians, made under the authority of congress, within two 
years only from the time when the convention completed its 
labours, was already in the statute book, and was one of. the 
treaties" made'' which that constitution declared should be the 
"supreme law of the land," attesting the e~istence of the 
nation, as a foreign state, and its competency in that capacity, 

· though within the limits of a state .or states of this union, to 
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contract with the United States. Besides its other sanctions
sufficient if public faith be regarded-this treaty })as the 
sanction, in a peculiar manner, of the constitution itself. 

· Nor had this state Qf things .arisen from haste and inconsi
derateness, or the want of due deliberation; Even before the 
confederation was formed, congress had assumed and exercised 
,authority over this s~bject, as one which naturally belonged 
to them. Journals of 13th ·July and 16th December 1775: 
January 27th, .Mareh 8th, April 10th, 29th, May 27th, June 

. 11th, 1776; ,August 19th, September 19th, December 7th, 
1776. · In the last mentioned year (1776} they made war 
upon the Cherokees for committing hostilities on South Caro
lina. Journals December 2d, 1777. They distinctly asserted 
the power of war and peace towards. the Indians, and denied 
it to the states. Journals 5th March 1779.. In 1781 they 
sanctio,n.ed a negotiation for peace with the Cherokees. Jour
nals 1st November 17/;ll. From this negotiation proceeded 
the treaty of Hopewell (1785), the provisions of which are set 
out in the bill. In 1788, congress by proclamation, declared 
their determination to protect the Cherokees, and ,if necessary 
to use force for that purpose; Journals 1st September 1788. 
In 1787 tlie attention of congress had been forcibly and par
ticularly drawn to the subject of their own power. The states 
of Georgia and North Carolina had raised a question about the 
construction ot the. articles of· confederation (which were not 
in this respect altogether free from obscurity); and Georgia had 
actually proceeded to treat with the Creeks. . The matter was 
referred to a committee, consisting of a member from JVIassa

. chusetts, New York, Pennsylvania, Delaware and Virginia. 
They made a report (12 Journals, 82) on the 3dAugust 1787; 
in which the question was fully examined, an~l the power of 
congress asserted and maintained. The clause in the articles 
of confederation, upon which the doubt had been raised, was as 
follows, "congress shall have the sole,and exclusive 1·ight ahd 
power of regulating the trade and managing all affairs of the 
Indians, not members, of any of the states; provided that the 
legislative right of any State within its own limits be not 
infringed or violated." Upon this proviso, the pretensions of 
the states were founded. \Vhatever may have been the merits 
of this controversy, it was for ever ended by the constitutioD 
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of the United States, which omitted the limitations in the 
articles of confederation,. and gave 'the ·power to congress 
unfettered, and (to use the language of the report before men
tioned) "indivisible.'' That this was purposely and deliber
ately done, we have the' authority _of .M'r Madison in the 
Federalist, No. 42. So that by the constitution of the United 
States, ·an Indian nations, within or without the limits of 
.states, are put upon one footing,-that asserted by the report of 
the committee of congress. No state has, any power over 
them: it would be inconsistent with the power of congress•. 

In what light, then, must. this constitution be considered as 
regarding the India.n nations? After the reference which has 
just been made, the answer is plain and unavoidable. In 
adopting, without exception, treaties previously made, it 
-adopted the treaty of Hopewell, which was one of. them, and 
immediately in view. In conferring upon the president and 
senate the treaty-making power; if.. gave to them. the powers· 
which had. been exercised by congress under the same terms 
in. the articles of confederation, ·including that. ·of making 
treaties with the Indians. · In giving to co·ngress the power 
to regulate trade, \.Vith the Indians, it gave to· them all ·the 
power which had. been exercised by congress before, freed 
from the embarrassment of the obscure· proviso ,vhich ·had 
cause(!' some q_uestion, and, -therefore, if not:enlargecl, at least 
rendered more firm and indisputable .• It plainly, purposely 
and unequivocally assigned to the Jederal jurisdiction, ,in it$ 
different departments, the whole subject of the Indian nations, 
as one which belonged exclusi·vely to the union, and not·to 
the states; employing for this object, in, substance, the clauses 
in the articles of conf,ederation which had been found effica
cious before, and rejecting only sueh as had been the occasion 
of doubt or embarrassment. As to the nations themselves, it 
regarded thetn as they had been regarded before, as states, 
not. of this union, and therefore foreign, and capable· of 
makincr treaties with the United States. .'Whoever will exao . 
mine the report before advetted to, will be fully satisfied that 

- these were the views of the- public men of that day, and that 
they were entertained upol'I. the strongest and the sounde~t 
reasons, Occurrences of the present day give to them addi
tional strength. 
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'Under the constitution, the subject again reteived a delibe

rate, and. peculiarly solemn examination; chiefly as to the 

expediency of the mode of proceeding; for the power was not 

questioned. In the year 1790 (Aug~st 11), Pr~sident 

,vashington sent to the senate a message in relation to the 

Cherokee Indians,· which concluded with nsking the ndvice of 

the senate upon three questions. The first. of them Wai! 

whether overtures should be made for arranging a new boun

dary by treaty with the Cherokees.. The second refated to 

the mode of compensating them fo; the land they might cede. 

The third was as follows, "shall the United State~ stipulate 

solemnlyt to guaranty the new boundary which may be 

arranged." The senate resolved to advise and consent that 

the president should Q.t his ·discr'etion. cause th«; tre3:ty of 

Hopewell to be. carried into execution, · according to the 

terms thereof, or enter.into arrangements for a new boundary; 

comp~nsating the Cherokees for the lands they niight cede: 

In answer to the third inquiry, the senate came to the fol

lowing i;esolufron: 

0 

Resolved, in case a new or other boun
" 

dary than th~t stipulated by the treaty ·or Hopewell shall be 
concluded with the Cherokee Indians; that the senate do advise 
and consent ·solemnly to guaranty the same." Under this 
deliberate expression of the.: advice and consent ofthe senate; 
the treaty of Holston was made on th~ 2d July 1791; and 
was duly. submitted to and' approved by the senate. It is , 
still in full force, as a treaty between the. United States on 
.the one part and the Cherokee nation of Indians on the other; 
with the solemn guarantee ori the part of th~ United State~ 
which the senate had advised. Eleven ·treaties have since been 
made, the last of them in the yeat 1819., adop~ing ·an:d con
tiiming the S<}m& guarantee; ... Ar{ to the state·and condition of 
the Cherokees, ·they are all of them perfectly clear, and espe
cially the treaties oflSl 7 and 1819. ·· ·. -· . · · 

. · The existence ofthe Cherokee nation of Indians, as a state, 
and a foreign state, is •thus brought down to the present 
moment.- , The evidence, of. the public,-,aGtS . of the - united 
States is conclusive. It is impossible to question the aut~ority 
to make these treaties. The constitution plainly· intended to 
give the power to make them. . This is rio constructive power, 

· implied from doubtful clauses, or inferred from other powers 
G . 
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or from general words.. The very case· was within the view 
of the statesmen who framed that instrument. They adopted 
the provisions in the articles of confoderation which had con,; 
fessedly given the" power, and omitted the one which hac\ 
thrown a doubt upon it, for the very purpose of cutting· off aU 
dispute or questioi1 .. It i's not, therefore, a con·struction sup
ported merely,. or even principally, by a practice of forty 
years without'question; t~ough such a practice, _concurred in 
by all the departments of the government, must even be 
deemed a· venerable autho"rity. The history of the_ constitu
tion,. the language of the constitution interpreted by its history, 
the known intention of those who framed it; folly justify the 
assertion, that this pcn-yer. could never, at any period, have 
been questionedy without do.ing flagrant ,violence to the. known 
and manifest meaning of that inatru~ent. , There .is not a 
.powei; of the federal government ~nore ·certainly cont:erre~ 
than }.his. · · 

· These, then, are. treaties made in pursuance of the constitu
tion. They are- in full force. J'hey 'stand in .the statute 
book; with -all the sanctions of. treaties with foreign state11; 
and we are in the possession and enjoyment ~f the. benefits 
derived from them. . Can we under these circµmstances den'y 
that which they necessarilj import? Can we, consistently 
w~th any right rul~' of interpretation, or with the common' 
obligation.s of good faith, call in question the char~cter of the 
party, announced arid admitted upon the face of the .instru
ment itself, especially, when by so doing we impair ol'. take 
~way from him the stipulated advantages of his compact, If 
it were morally or politically admissibfo, is it judicialZlf poss
ible, while the gov.ernment acknowledges, as. it continues to 
<lo, the.existence and binding obligation qf these treaties?( a) 
Caq aQy court deny to them their natural construction? 

The articles of agreement and cession between the United 
States· and the state of G?orgia, of. the 24th of April 1802, 
are equally conclusive upon the point in question, by the con
cession uf ~eotgi;1 herself. · The United States stipulate to 

_ extinguish the Indian title to .. lands within the -stat<: of Geor
. gia, .for the use .0£ Georgia, J' as soo1;1 as the same cii'n be peace

(a) The act of last session expressly declares in a proviso that they are not. t~ 
be impaired or questioned. · · • · 
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ably obtained upon reasonable terms.:' ·Th_ere is an admission 
here that there was an Indian title; that it could only be extin
guished with the consent of the Indian nation;. and that the 
Uni'ted States alone had the power to extinguish it, because 
.the United States alone had the. power to make treaties with 
the Indians. The act of congress of 30th of March 1802, 
commonly called the Indian intercourse act, spe~ks the same 
language in all its. provisions. That act was. made in _fulfil
ment of. the obligations of justice contracted. by treaties. · It 
was nothing more than .had been solemnly guarantied.'.. The 
Pnited States were pound to make such laws, aiid they are· 
bound to execute them: a·failure in either -~0t1ld be a viola
tion of the national faith so dearly pledged. ·They are· bound 
to respect'the Indian boundaries and -right~ themseives-:-,they 
are bound to protect them from encroachments by states, or 
by citizens of th~ United. States; because they have engaged 
to do so, and have received the equivalent for.their engage
ment.' · · · 

Judicial decisions, in accordance with this view, are not 
wanting. · In Johnson vs. M'Intosh, s· ·wheat.· 543, the chi;f 
justice, in delivering the opinion' of this court, assumes the 
existence oft.he Indian nations as states, by ascribing to them 
powers; and capacities, and rights, which belong only, to 'that 
character. · In page 592, is the following passage. "Another 
view has been taken of this question ~hich deserves to be qon
sidered. The title of the trgwn, whatever it might be, .could 
be acquired only by a conveyance from' tl1e ~rown. If an in,
dividual might extinguish the Indian title for his own benefit, 
or, in other words, -might purchase it, still he 'could acquire 
orily that title. . Admitting their power to change their laws 
and usagP-s, so far as to allow an individual to separate a por
tion of their lands from the. common stock, and hold it in 
severalty, still it is a p'art of their territory, and is 'held 
under them by a title dependent on their laws. T'/ie grant 
derives its efficacy fram their will: and, if they choase to 
resume it, and make a different disposition of the land, the 
courts of the United States cannot inte1posefor the protec
tion of the Jitle. · The· person, who purchases lands.from 
tlie Indians within their territory, incorporates liimself 
with them; so far as respects the property purchased; lwlda 
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their. title under. their .protection, and subject to· thei1· 
laws: if they annul the· grant, we know of no tribunal 
which can revise a,nd set aside the proceeding'." Their SO;

vereign power within their own. territory; their au,thority to 
make~ to administer, and to execute their own la:ws; to gi_ve, 
titles and to resume them, to do, in sho;rt, what states or 
nations only can do; are here distinctly admitted. ·. . • 

In Goodell vs. Jackson, in the court of ei;rors in New York, 
the question was discussed as to the char:icter of the ipdivi
duals. composing the Indian nations. They were decided to 
be aliens. If the subjects of a state .be aliens, the state itself 
must be an alien state, a foreign °fliate.' · 

l!l Holland vs. Paek, Peck's Reports, 151, the very ques
tion was directly presented and oiret!tly decided by·the. court 
of appeals of Tennessee in the. year 1823-:-· It was an action 
brought against a Cher9}..e,e innkeeper,' r~siding in that part of 
the nation which lies within the Jimits of .the state of Ten
-nessee, for. the loss of the goods of aguest, The question'pre
sented by the pkadings was, by what law: the easiq was to be 
governed, thC: l~'Y pf Tennessee o,r th~ law of the Cher~kee~ .. 
The court decided that the latter was to govern. In _the opi
·nion, :which is full and -elaborate, the whoJc subject is exam"'.' 
ined; and the conclusion pronounced by the court i.!I, that the 
Cherokees are an. independent nation., with the exclusive power 
-0f legislation within their. own territory.. . 
. ~This point, of the national ch;'.acter ·.of. the C~erokee In
-dians, is put to rest by two of the treaties, in terms which 
'1idmit neither of doubt or ~ontroversy. The treaty pf the 8th 
July 1817 (Art. 8). makes a provis.i6n for. securing certain 
;eserves of land to thost:! .of the Cherokees_who might choose 
to become citizens of the· Un~ted States. This provision is 
Teferred to and adopted by ihe treaty of 1819, article 2. It 
. is. too obvious to require a remark, that this sti:p9lation u·ecess
arily characterises them as aliens,. then in a state of alienage, 
-0r of .allegiance to a foreign stat,e, but capable. of becoming 
citizens of the P'nited. ~tates at their own election, and until 

· that'election should so incline them, of remaining in the con
, dition .in which they then. were .• How were· they to become 

citizens? . It could only .be. upon the terms prescribed by the 
naturalization laws of the U:nitcd States, of renouncing their 
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foreign allegiance. ·How could Uiey renounce it if none such 
existed? n:may not he amiss to add, that this provision ap .. 
plied to individuals and to reserves of land within the li~its 
of. states 'of this union, A. list of .them is appen·ded to the 
treaty of 1819, with.a <lescriptio~ of their locality. .It will be 
there found that the greater pi,lrt of them, were- within .the 
limits of the states. · ·<

This. review, upo; ~he principles. heretofore adopted in 
i1dgment, would seem to be sufficient o( itself for a court sit-· 
ting under the c't)l;1stitution ·and laws· of the.United· States. 
But wherever the .. inquiry may be pursued the result will be 
the same.· The Cherokee nation is a state. It bas "its affairs 

- and interests; it.d.eliberates an1 takes resolutions in ·common; 
and becomes .a moral person, having an understanding.and a 

. will, peculiar to itself; and is susceptible'of. obligations' and 
laws.'' This is· the very definition of a state,. according to • 
the_ most approved writers on public law. · Grotius, b. l, c. I, 
§. 14. . J3. ·3, c. 3,' §. ~· Burlafnaq·ui, vol.. ·2, -p. I, c. 4, . 
§. 9. · Vattel;. b. ·1, c. 1. · It is a foreign state, for it is not a 

•state of' this union. · · H i.11. no part ·of our body politic. · The 
Cherokees. ha,ve no· influen.ce in · our affairs, and no. <!bntrol 
over our conduct;· and ·We, ]rn.V~ nono. in theirs, save what iS 
given by treaty, and that is by mutual stipulation between the . 
entire bodies politic, in their aggregate capacity, as equal con
tracling' partie~. · . · · . 

·It ·is po objection to tI1is that they ~re inferio1• or <;Iependen.t 
allies. A state is still a state, though it 'may not be of the 
highest grade, or• ·even though it may have 'Surrendered some 
of the powers of'sovereigrity (Vattel, b. 1, c. i', § 5 a.nd 6): 
as a man is still a man, though mutilated and deprived o.Uome 
of his lin1bs.' Such an argument, indeed, is destitute of all 
colour of suppurt, for it supposes ,tha't. 1:>y ,entering into a 
treaty the very rights are given up which are reserved by the 
treaty.. This is an absurdity. ~. · 
.'. Is there in the.constitution of the United States any thi~g 
to limit or , alter this natural and unavoidable construction as 
applied to the question of jµri~diction2 In other words, is it 
true that though "foreign states'~ to other intents, they are· 
not "foreign states?' within the terms of the provision fox: the 
judiciary? · 

http:influen.ce


54 . SUPREME COURT. · 

[The Cherokee Nation tis. The Stat_e o(Ge~rgia.] 

The only con~eivable suggestion to the contrary, if any 
there be, must be derived froi;n the third clause of the eighth. 
section of the first article. .Congress shall have power, it is 
there said," to regulate commerce .with foreign nations, and. 
a~ong the several states, ·and with the Indian tribes.'~ The 
argument may be,· that what are here called "Indian. tribes~'
are specified, because they-are not comprehended in.the words 
"foreign nations;'~ and therefore can f!Ot be considered as em
braced by the ,yords_." foreign states," .in the third article of 
the con.stitution. This; it will be observed, is a mere verbal 

· criticism·, which, if allowed· to prove any th,ing, would prove 
fai: too much., The provisions a:re framed for different pur..i 
poses, and with different view:;;, and are found in clifferent'parts 
of the constitution .. The one relates to the legislature, the 
other tcJ the judiciary. There is nidncompatibility b·etweetl . 

•them; nor · is .there any diffi_culty'at all _in letting them stal)d 
together, inas'much a·s_ they do not belong to the same subject. 

In what sen'se is the '1-votd "tribes" to be consiue.red as here· 
used? Its original and most appropriate meaning is a subdi-;. 
vision of a state, nation, ~r community, forming a constituent. 
])art of it, but set apart or distinguished for the more conve
nient management of its· affairs. Thus, Rome was divided. 

· into(' tribes,'' in the first_ iruitance three, and finally thirty-five., 
Athens w;is divided into ten tribes. There were the.twelve, 
tribes of Israel, forming together one nation, under one head, 
until the re~olt of the ten ,tribes, when they. became two na
tions, and ·so continued until the ten were lost. The eonstitu

. tion cannot 	have used the word in this sense. :\Ve .know of 
no such subdivisions ·within the Indian nations; and if there 
had been, no one will ·suppose that the power to congress was 
only to ·deal 'Yith portions of the nations. Somet,imes, it is 
true, this word is applied to wandering hordes, who have no 
territory; no fixed residence, and no organic structure.·· But 
this could not be affirmed of the. Cherokee nation. They had 
a _territory; 'they· had •fixed boundaries; they had laws and 
government; they w~re already parties to a treaty .with the 
United States, and "in that treaty ~';ere expressly denominated 
a" nation.'' Whatever might have been the habits of i.ndi-. 
vidu~ls, the nation had a local habitation, and sufficie)1t stabi .. 
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l~ty to be t['.eated with as an organized commupity (a). · ,vas it 
meant to be excluded from the power of congress? ·This word 
"tribes" will be found to occur frequently in the journals of 
the old co;1gress, and especially in the report before referred 
to, of August 1787; where it is manifestly employed as synony
mous or equiyalent to·" nati.ops.n . If it be more comprehen
sive ·it might be used' from greater caution, jn ordi;;r to cover the 
whole subject; ,to comprehend tribes, if any suclr there were, 
which were ·not nations.. It would not, therefore, exclude 
those which were nations, but they ·would be embraced hy 
·both the.wor1s. · So it hris been co11strued in practice.. 

But if this verbal argument have any· weight, we shall ··be 
obliged- by jt to concede that wherever it happens that differ
ent words are used, though occurring 1n differe.J;J.t parts of the 
constitution and on diffqrent branches of power, they m~st 
necessa,rily mean a different thing .. Tl1en it ,vill ,follow, that 
"foreign state". ancl "foreign nation'~ are tlifferent--that the 
fe~eral }udici.ar:v. has no jurisdiction in the case of a." foreign 
nation," ancl that congress has no power to regulate com
merce; with a "foreign .statei" . In the tenth. section . of 
the first article, clause second .(prohibiting the states. from 
eµtering into alliances), the wor'1s. employed are "f9reign 
powers." This, . upon the same. principle,' would exclude 
" foreigi:i powers" from both the former articles., . 
'The same argument would per~aps take away the treafy-. 

making po;Ver with the Indians from the Unitecl States. A 
treaty cannot well be made with those who, according to the 
constitution1 as th.us unde_rstood, have no capacity to fulfil their 
engagements, or even to be.bound by them. 

It would work out a result still more repu-gna~t to what w~s 
ct;rtainly· intended. If.the use of the worcl "tribes'' in Jhe 
fir~t article excludes the application of the words "foreign 
states" in the third, it ,niust equally _exclude 1!he .words "for
eign powers'' in the section just referred to ( arti.cle first, sec
tion tenth, clause second). ·what follows? That the states 
individually ·are not prohibited from making compacts with 

(a) The present principal town of the Cherokee nation will be found men• 
tioned in the earliest records of congreS$ by the name of Chota. . ' . · 

• ' \ 1 ; 
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the Indians, because they are not . ''foreign·. powers." No 
one, it is believed, would contend for this . 

. But has it ever been admitted as a sound :rule of eonstruc
ti6n, justly applicable to tho constitution, · that a specification 
must necessarily restrain the general words which precede it, 
and can in no case be consid~red as merely redundant? There 
rie repeated in;tances in the same section, ;here such a: rule 
would be fatal to the sense. ·.See clauses five, ten, t~irteen, &c. 

It is submitted,' however, that the process of verbal criti
cism is not the correct mode of dealing with a constitution of 
government, whe~e the' grants of power ar~' nec~ssarily made 
in a few words> . It must. be interpreted in a different way. 
Some weight must be allowed ·to the general inteption and 
design of the instru·ment. The .judicial power of the United 
States was intended to be cciextensiye ~ith the legislative and 
executiv:e, so as ~o for:r;n a government complete, within the 
range of its powe!s, in all it.s departments, and capable of hide-. 
pendent existence.· Osbourn vs; Bank of the' JJnited States, 9 

· Wheat•. 818. ·· 

The treaty-making power cunfessedly belongs, exclusively, 
to the- Uni"ted States. Treaties thus made are declared to 
·be the supreme law of the Jan~. · "Cases arising under trea
ties"- are; therefore, in express terms assigned. by the article 
under consideration to ·the federal judiciary. · The subject 
belongs to the United States tribunals, and not to the tribunals 
o( the states.·. Of this, there can be no dispute. Why · 
then suppose it to be excluded from the origin;il. jurisdic
tion of this court? A state of the uniori is a party,' and it 
is the dignity of that patty alone which entitles the case from 
its beginning to.the attention· of the highest tribunal. The 
tharacter of the other· party is in thjs respect of no impor-:-. 
tan_ce. 'What reason can be assigned for an -exclusion so con
tradictorj? . W'hy should the cc;mstitution which :says expressly 
that, in all cases· where a state is a party, the supreme court 
shall hal"e original jurisdiction, be made to .say by implication, 
that in this case, where a state is a party, it shall not have 
original jurisdiction? To what jurisdiction would they' be 
referred.•. The same argument which took away the :alien 
character of the nation would equally destroy the alien cha
racter of the individuals composing it. They certainly are 
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not citizens;" ~nd if they be not aliens, what are.they? Out
laws. I).cclared outlaws, without a nation, and without pro-, 
tection. Public hw abhors such a state of. existence. It is 
not more essential in municipal arrangements that every 
thing capable of ownership should have a legal and determi
nate owner, than it is in the great society of nations that every 
man should be bound by some allegiance, should be a member . 
of some community. :Phe Cherokee Indians are.,.willing to be 
sci. They are so'. They are more so now than they were at 
any former. period. Guided by our counsels, aided by our 
efforts (for which we have taken much credit with the world) 
they have become ci,·ilized and enlightened, and .attached to 
~he acts of tivilized life; aqd are co.nsolidating their advantages 
under a form of government instituted at the suggestion of 
one of our most eminent statesmen.(a) The preservation 

(a) The following is the speech addressed to them by Mr Jefferson. 

My Children, Deputies of the Cherokee Upper Towns. 

I have maturely considered the speeches you have delivered me, and will now 


give you answers to the several matters they contain. 
You,inform me of your anxious desires to engage in the industrious pursuits 

of agriculture and civilized life3 that finding.it impracticable to induce the nation 
at _large lo join in this, you wish a line of separation to be established between 
the Upper and Lower To\\-·ns, so as to include all the waters of the Highwassee 
in your part; and that having thus' con_tracted your society within narrower limits, 
you propose, within these, lo begin the establishment of fixed laws and of regu
lar government. You say, that the Lower Towns are .satisfied with the division 
you propose, an,l on these several matters you ask my ad vice and aid. 

With respect to the line of division between yourselves and the Lower Towns, 
it must rest on the joint consent of both parties. The one you propose appears 
moderate, reasonable and well defined; we are willing to recognize those on 
each side of that line as distinct societies, and if our aid shall be necessary to 
mark it more plainly than nature has done, you shall ha\'.e it.· I think with you 
that on this re.duced scale, it will be more easy for you to introduce the regular 
administration of laws.· • · 

In procelding to the establishment oflaw~,you wish to adopt them from onrs, 
and such ~nly for the present as suit your present condition; chiefly indeed, those 
for the punishment of crimes and the protection of property. But who· is to de
termine which of our laws suit your condition, and shall be in force with you? 
All of you being equally free, no one has a right to say what shall be law for the 
others. Our way is. to put these questions to the vote, and to consider that as 
law for which the majority votes-the fool has as great a right to express his 
opinion by vote as the wise, be~ause he is equally free, and equally master 9f 
himself. But as it would be inconvenient for all your men to meet in one place, 
would it not be better for every town to do as we do: that is to say, choose by 
the vote of the majority of the town and of the country people nearer to t~at 

H' ' 
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of their character as a state was essential to their happiness 
and even to their existence; it was essential, too, .to enable 
them to fulfil many of. their treaty obligations towards the 
United States . 
. In conclusion, upon this point, Mr Sergeant remarked that he 

would. not be understood to question the power of the United 
States over the whole matter. He would no,t undertake to say 
what congress might do. But until· the power wa:s plainly 
exercised, to the extent of abrogating the treaties, upon the 
responsibility which belonged to such a sterr those treaties 
would continue to be the law, and must be respected and 
executed as such. 

· 2. That a sufficient "case" or" controversy" was presented 
to call for the exercise of the judicial power. 

'\Vhat constituted such a case? "A case in law or equity" is 
a term well understood, and of limited signification. It is "a 
controversy between·parties wl;iich has taken a shape for judi

than to any oHier town, one, two, three or more, according to the size of the 
town, of those whom each voter thinks thP. wisest and honestest men of their 
place, and lefthese meet together and agree which of our laws imit them. But 
these men know IJOthing of our Jaws. How then can they know whii:h to adopt? 
Let them associate in their council our beloved man living with them, Colonel 
l\Ieigs, and he will tell them what our 1aw is on any point they desire. He will 
inform them also of our methods of doing busin~ss in our councils, so as to pre• 
serve order, and to obtain the vote of every member fairly. This council can 
make a law for giving to every head of a family a separate patcel of land, which, 
when he has buirt upon and improved, it shall belong to him and his descendants 
for ever, and which the nalion itself shall have no right to sell from under his 
feet. They will determine too, what punishment shall be inflicted for every 
crime. In our slates generally, we punish murder only by death, and all other 
crimes by solitary confinement in a prison. 

0 

But when you shall have adopted laws, who are to execute them?· Perhaps 
it may be best to permit every town and _the settlers in its neighbourhood at
tached to it, to select some of their best men, by a majority of its voters, to be 
judges in all differences, and .to execute the law according to their own judgment. 
Your coll,l]cil of representatives will decide on this, or such other mode as inay 
best suit you. I suggest these things, my children, for the consideration of the 
Upper Towns of your nation, to be decided on as they think best, and I sincerely 
wish you may succeed in your laudable endeavours to save the remains of your 
nation, by adopting industrious occupations and a government of regular laws. 
In this you may rely on the counsel and assistance of the government of the 
United States. Deliver these words to your .people in my name, and assure 
them of my friend,hip. 

THO.MAS JEFFERSON. 
, January 9, 1809, 
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eial decision." (Speech of Chief J'ustice Marshall in the mat
ter of Nash alias Robins, note to Bee, 277.) It is defined 
also in 9 Wheat. 819. "This clause" (lstclause,2<l sect; 3d 
art. Constitution United States)" enables the judicial depart
ment to :receive jur_isdiction to the full extent of the constitu
tion, laws, and treaties ·of the United States, when any ques-· 
'tion respecting them shall assume such a form that the judicial 
power is capable of acting upon it. That power is capable 
of acting only when the subject is submittted to it by a party 
who asserts his rights in the form prescribed by law. It then 
becomes a case, and. the constitution declares, that the judicial 
power shall extend to all cases arising under the constitution, 
laws, and treaties of the United States." 

To make such a case a controversy, there must be, I. Par
ties capable of suing and being sued. 2. A subject matter 
proper for judicia.l decision. 

I. It could not be questioned that here were such parties. 
They were within the very'words of the constitution... That 
clause admitted at the same time, that there might be subjects 
of judicial .controversy between such parties; there is, there
fore, no presumption from tl;i,eir ch_aracter against the jurisdic
tion. It might be, that a question between the United States 
and a foreign ~tite, arising upon a treaty, could not be a ease 
of judicial· cognizance; that it }Vould 11ecessarily be political 
or diplomatic,. and not judicial. But a question with a state 
could not be of that description, because a state could have no 
political or diplomatic relations. Const. Art. I, Sect. IO. It 
was no more diplomatic than if it were the case of an indivi
dual complainant. The questions might be precisely the 
same. Its being the case of a state, defendant, could make 
no difference, for this court entertained jurisdiction. in equity 
of controversies between states, as in the pending case between 
New Jersey and New York. · As to the parties, there could 
be no doubt. 

2. Was there a subj~ct matter, proper for judicial <lecision? 
That must depen<l upon the nature of the right which was 
asserted, and the nature of the wrong which was inflicted or 
meditated. As to the rights of the complainants, as they 
were here asserted, they tnight be considered for the present · 
purpose as founded entirely upon the laws of the United 
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States; that is, upon treaties and upon acts of congress, which 
were of equal authority. These rights were judicially known 
to the court as part and parcel of the laws of the United States. 
It was not necessary to go out of those laws for the pur
pose of investigating them. They were rot obliged now to 
explore the original grounds of right, nor to question the 
European principle of discovery.-· Such as they appeared upon· 
the statute book the complainants were willing to consider 
them; and they asked nothing more than to have them en
forced as they there appeared. 

Of these· rights the Cherokees were in the actual possession; 
with the knowledge and acquiescence of all the authorities o( 
the United States. There was no dispute between, them; 
Their cla_im was only to be protected from disturbance or in
terference with their established rights; and they claimed it 
against those who were subject to the authodty of the laws of 
the United States and within their jurisdiction, but did. not 
profess to derive any s,anction for their conduct from· the 
United States.· 

These rights, it was further to be remarke'd~ were such, 
that in a suit between the ~itizen~ of the United States, they 
would undoubtedly be within the jurisdiction' of the Jaws of 
the United States.· What were they? The treaty of July 
1817 (art. 5) continued in force :ill former treaties.. :The 
treaty of February 1819 was only a final° adjustment qf the 
forme~ All the guarantees of former treaties are therefore in 
full force. · . 

1. The first of the rights admitted, and professed to be 
· guarantied and secured to them, was the right, witliin their 
own boundary, of self government. Their political power is 
abridged by their own concessions, and so. is their right of 
property by conditions annexed to it. But the right to regu
late their own civil condition within their own limits, to make 
and to execute their own laws, is exclusive.and absolute .. It 
is extended expressly by treaty, as well as by the intercourse 
act, to persons going amongst them. This is the plain import 
of all the treaties, as well as of the intercourse act. In the 
treaties, means are employed for civilizing them, but they are 
proposed in the way of advice and assistance, and not in the 
way of authority _or command. See particularly' Art. 14, 
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treaty of 1791; Art. 2, treaty of 1806; preamble of treaty of 
1817, and Art. 8 of same. 
-2. The next was the right of property, modified, but still 

exclusive and absolute against all interference. The mode of 
enjoying it was left to themselves. Whatever it might be, it 
resolved itself into individual enjoyment as to its' end and pur
pose. As against the :United States and thei_r citizens, this 
right was sacred ancl incontestable. It was ackhowledged in· 
every variety of way. The boundaries were fixeJ by treaty, 
and what was within them was acknowledged to be the land 
of the Cherokees. This was the scope of all the treaties. 
Treaty of Hopewell, Art. 4. Treaty of Holston, Art. 7, &c. 
The .United States would 1iot even assu~e the right of passage 
without their consenti and when it was granted, it was by 
treaty iri a limited way, by a particular .road .. · Treaty of Hol
ston, Art. 5. Treaty of 1795, Art. 7. They stipulate against 
·intrusions, abandoning intruders to the. laws and tribunals of 
the Cherokees. Treaty of Hopewell, Art. 5. Treaty of Ifol
ston, Art. 8. They;_ stipulate also for protection.· Treaty of 
1798. Art. 4. 
,It was unnecessary. for thi.s purpose tQ go more- fully into 

those treaties.·. They spoke one language throughout, ancl 
that was, that the Cherokees were. entitled to ·the occupa-. 
tion and enjoyment of their land without intrusion or inter
ference. The same language was spoken by the intercourse 
~ct. Indeed, he might add, that as yet, it was not disputed 
by any act or declaration of the United States through· ariy 
official organ aqthoriscd . to do or to· speak on the subject. 
Thes~ rights were absolutely unquestionea, and the obliga
tion to protect them was in full force. The United States had 
never by any competent authority disclaimed it. They do 
not disclaim it now. The solemn guarantee advised by the 
senate in 1790, and given by the. executive; with the advice 
of the senate, in the year 1791, is as fresh in its claim upon 
the public faith as the day when the treaty was signed. .It i11 
true tha~ the stipulated protection ill not afforded; but the con
gress of. the· United States have never denied the right to. 
claim, or the obligation to afford it. 

3.. 'What are the wrongs they complain of? 
The violation of these rights, to the extent of their tota_l 
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destr~etion and extinction. The legislation of Georgia pro
poses to annihilate them, as its very end and aim; the 1J.cts 
already done under it are in furtherance of that purpose, and 
those which are further menaced will be its consummation. 
The laws of Georgia profess no other object; they are effec
tuaily conceived for this. If those laws be fully executed, there 
will be no Cherokee boundarY', no Che_rokee nation, no Chero
kee lands, no Cherokee treaties, no laws of the United States 
in the case. They will all. be swept out of existence to
gether, leaving nothing but the monuments in our history (?f 

the enormous injustice that has been practised towards a 
friendly nation. · 

These laws of Georgia operate upon the individual Chero
kees as well as upon the nation. They are virtually made 
outlaws, neither .citizens nor aliens, nor competent to be wit
nesses i~ courts of justice. They operate also upon their 
property, and upon tp.e rights and privileges declared for 
them by the laws of the United States. · 

Is not this, then,. a case or controversY. of judicial· cogni
zance? The bill sets forth a number of individual instances 
of the exercise 'of the unjust authority. \Vould they not, 
upon the complaint of individuals,. be the . subject of judicial 
cognizance? Would not the questions to be presented, discuss
ed, and decided, be precisely the same as they now are?: As 
questions of property, as personal privileges, or as corporate 
privileges, they are matters of judgme~t purely and strictly, 
without any admixture whatever of political or diplomatic 
considerations, and they have become a case; or subject of a 
suit, by the actual perpetration of injury and the menace of 
its repetition. They are questions upon the laws of the United 
States, in ~mits against citizens of the United States; arid if it 
be necessary still further to examine the ground of complaint, 
it will be found that it is one of every day judicial cognizance, 
namely, that the laws of Georgia are unconstitutional and 
void. 

Is not the character of the aggregate the same as that of the 
particulars of which it is composed? Is there any thing in 
the process of aggregation to alter it? The constitution of 
the United States gives no colour to such a distinction. , It 
applies the same description of case or controversy to bodies 
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3.nd to individuals. Judicial decisions give it no countenance, 
but the contrary. Jurisdiction is entertained of suits between 
states, as in the instance now pending. In the case between 
states there must always be individual interests involved with 
those of the state. Jurisdiction is entertained of suits by cor
porate bodies. Osburne vs. ~ank of the United States, 9 
Wheaton, 73:J. • 

To· what forum (of those belonging to the U.:J.ited States) 
the resort is to be had, depends uppn the parties. The fede
ral jurisdiction depends upon the nature of the case or ques
tion.. If that be such, that it.might be here by an individu.al, 
under the twenty-fifth section of the judiciary act, by appeal; 
it may be brought here originally by a state. · , 

It might lie that, in fact, the present was the only mode in 
which the protectioii of the United States judiciary could be 
obtained, or in which it could be called upon to vindicate the 
majesty of .the laws and treaties. The nature of the Chero
kee institutions and polity, as to the tenure of land, presented a 
difficulty on the one side. · The determination of the authori
ties and tribunals of the state of Georgia not to permit a suit 
to reach a stage where !l writ of error could be made availa
ble, was at present an insuperable difficulty on the other. If 
redress could not be afforded in the mode now proposed, they 
might all, like Tassels, suffer final and irreparable infliction 
while waiting for the time of hearing before this court .. 

· The complainants, then, come here upon the ground of the 
violation of a legal right, and that, he submitted, was a case or 
controyersy. They do riot present an abstract question. 
They do not p"resent a political question. They do not come 
to demand in. general terms the fulfilment of a treaty, nor to 
ask this court to enforce the execution of an active article. 
They do not come to claim any thing adversely to the United 
States, nor to ask this court to settle questions between the 
high contracting parties. They ask for redress and protec .. 
tion against wrongdoers in the accustomed legal way, and they 
vouch the treaties as the evidence of their rights. · 

4. Is such a case presented by the bill as entitles the com
plainants to the specific remedy of injunction. For the pur
pose of this inquiry, in its present stage, all the avermcnts of 
the bill are to be taken to be true. 
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An injunction is the process of equity to restrain, where re

straint is necessary, to prevent irreparable mischief; for which 

there is. no adequate redress at law. Eden on Injunctions; I, 

209, It is granted to hold a fund, until a decision can be had 

of a claim upon it. · State of Georgia vs. Brailsford, 2 Dal
las, 402. ' • · 


In this court there is a decision dfrectly applicable. An in
junction may be ·issued to restrain a person who is an officer 
of a. state from performing an act enjoined by an unconstitu
tionallaw of the state. Osburne vs. Bank of the United States, 
9 "\Vheaton, 7-33. l\Ir Sergeant referred particularly to the 
argument of counsel, 748, and the opinion of the court by the 
chief justice, 838, 9. This case, in the argument and deci
sion, was full to the present purpose, and ~as an adequate and 
sufficient authority for the injunction in the presen(case, The 
subject of complaint was the same-an unconstitutional law. 
The object was the same-to restrain its execution. The 

· state of things, calling for relief, was the same, except that here 
the threatened danger was far greater and more urgent. Here, 
as there, the property, the franchises, rights and privileges of 
the complainants were menaced. 

Perhap_s it might be suggested that the complaint related to 
matters ·out of the United States, but within the Indian na
tion, and therefore beyond the limits· of the jurisdiction of 
the court. It was not necessary to examine very particularly . 
the foundation in fact of such a suggestion. Among the acts 
stated, however, it would be remarked, was that of drawing 
the complainants to tribunals wi"thin the United States, to 
which they were not amenable. ,Bot, independently of this, 
there w3:s a very satisfactory answer,. A court Qf equity does 
not regard the situation of the subject matter in dispute, but 
considers only the equities arising from the parties. It has 
enjoined a party from proceeding in a foreign court. Eden, 
101, 2, 3. 'Wharton vs. May, 5 Ves. 27. Upon the same 
point there is) clear authority in this court. In Massie vs. 
"\-Vatts, 6 Cranch, 148, it was decided, that a court·of equity 
has jurisdiction, in personam, in cases involving trust, con
tract, or fraud, wherever the person of the defendant is 
even casually to be found within its jurisdiction; although 
it may be unable to enforce its decree in rem, the property 
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in. controversy b~ing·out of its jt!risdiction.,. T.his ·was a case 
in_volving contnct. . . . : .. , . . - ....... - ·... ,: •. · 

.He peemed i.t unnecessary to trouble the cqurt further u·pon 
thi~ poJnt. ~- · ·. · : 

' : 

_··Mr v'Yirt spoke to the:folio\vi~g effect:·: · . ;' . 
The complainan!s and· ~heir counsel _are· fully ~ware of . 

the delica_cy <?f this· qu('.stion. ,They feel. all the "difficulties 
· and embarrassments; judi~ial ~nd :pcilitjcal, tvhicl\ surround 
it.~. Tp.ey;, have'.thought 'it their_- <lu.ty; therefore, to :weigh 
the.measure well, ih all its aspects; in a<lvan<:e,, They h~ve 
not' CO}Tie .hither :rashly _and. llm1dvi_sedly: The complain

. anti have .n~C'be1:;n: perqiitted ·tcr proce_ed -0µ the opinion "of 
. a11y · sing.11: individual t?f the prof~ssi,on.. They have been 
,required to ,consult, and they have .accordingly cpnsulted, 
s~veral'.of the most enlightened .and e~inentjurists of this' 
c9qntry, residing in different a,n<l. distan_t parts. o( the con"' 
tinent;' arid it w~s.no~ u_ntil tlje perfect. cpncurre~ce ·of them 
all ha<l'b~en ascertained, on an the points involved in this mo- . 
tio;1, that the res.olution ·was.taken fo bring it before the.·court. 
These ·ju:ists ·unite,.i!3' the:o~inion that_th~.Jay~'~ of <leo~gia,' 
here in.questior:i, 'are ,unconstjt\1tion~l~.-a~ .being repugnant to . 
the constiQ.Ition',Jaws; and treatfes of the United States; that· 

. ' • • '. '1. ._ • ~ • • . • • ; # 

this.~ourt has perfect jurismct10n. on. the suJ:>Ject,· and· may 
~w;ird the injup'Ctjori which is prayed;" aiui that in the' ~xer
cise of this jurisdiction they sta~d; _of •riglit' arid_~uty, free of 
all control or influence from a~yother .department or"the 
government. · With' such .a unanimity cif opinion; no. other 
COUtse of duty rem~ine<l_ foF US hut to bring this subje_ct belore 
t):ie court.·.. The fact .of this previpus c_onsultat.ion is menti.oned . 
wtth no weak ~xp~ctation that it will influence the decision of. 
this cou.rt. We. k~ow too well the charact~r 'oJ this tribuii;1; 
to entertain ·any such, vai!} .a·nd idle ~ipectati;n~ ·, We mention. 
it io'a~quit ·01.1rselyes:· of all ra~hness ·ancl inconsiderateness in 
ta:kipg tpis step; to satisfy ·your honours that we know too 
well what . is <l'u~ to· otii: country and to thi~ high tribun:i.l, to 
have· 'be.en ··giiilty.·of 't11e •levjty and folly of acting on:. this 
solemn subject as .cin .i. prof~ssional matter of every day's oc~ 
currence; ' Eyen atter_ all: 'this ptecaution; all . this previou·s 
delil:ieration and, consultation, we approach the ,5ubject with. . . . I . ' ·, 
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. great anxiety; for we eerceive, an.d 'it would b~ a vain attempt 
to' disguise it; 'the 'delicate and painf~l · situation in whi.ch the 
'motion cannot fail to' place. this honourable court. 

We say nothing of our O\Vll 'respo~sibi.Jit¥ on the occasi'on. 
This w·e are content· td bear.'· But for the sake of the court~ if 
we ·couli have perceive(any other course ·or mo;al ot profess
ional conduct that r~mained for us, than to: do our duty and to 

· leave 'the issu'"e ·to Prov,ideoce, we should. not. have· troubied 
your l1~·nou~s with this nrntion. It is b~st, however, that -the. 
questi'on shoulcl be ~lecided and ptit to rest;- for so long ~s tl_1e 
complainants shall be instructed . that th~y h_ave reliE:_( here, 
they crinnot rest contented until the e'xperiment shall be made. 
If your honours. believe that_ you can give.them r~lief' and 
shall give' 1( ,ye have a firm belief that you will .be' sus_tained 
by the moi·al powe·r of the Ainericari community,· and that aH 
dou,bt and 'resistance will disappear. .If, on the other hand, 
you shall decide th;t you have not the j~risdictiori which we 

0 

claim; howevyr.: much'. we must' r~gret it, ,ve shall haw with 
. resp~ct t"o 'your decision, arid t.he' compi'ainants will l~arn that 

they must lo~k to some olher. quarte; for the re.dress of their 
gr_ievances; tho~gh Jo .wliat other 'quarter on this e~rth they 

' can k>!)k, ,wi.th ,any ~hado,v of hor,e, God O!)ly knows.' They 
have"not come to you, in. the first instance, with their -com
plaints.. They have tried the q~arter from which ,relief was 
most '.naturally to have ·been '.expected; the qu'arter to· which 
their'past'c;xperi'ence had.taught them to look with confidepce, 
arid to whi·ch they have i1evcr lo.oked in vain until within the 
last two · y~ars. : .They have tried th~t quarte~, a~d tl;~y hav~ 
failed. ."'i"hey .have cort.te t'o_ yo·u .now; .~e_cause without your 
aid -~hey ,1ave found; as they: allege iri their bil\ that they are 
wholly remediless. \ . . . . ' 
,. l\I~y it please._y6ur h<;>nou~s, this anci'e~t people, th~ Chero

kee nafion, a nation far moI:e ancientthan otir1,elves, and, in·all 
probability,f:ir m;re· ai1ci'ent thaq the· mi~ed ·sa~on ·and· No~~ 
marl race fhat peopI'e the land of our"fathers, present them
selves to you as a separate, sovereign state; They to~1plain 

· that astate of this union has 1nvacltl<l .. their rights of person 
a?d o( property, by a species .of legislative' .warfare,. in. viola

. tion· of ,the treaties, the constitution, and the laws. of the 
Unhea States. . .. . . 
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'They ask ,a subprena: against th_is state, to call her to Judg
~ent before1 you. Th~y ask an injunctioJ:?-; pendente lite, to· 
restrain her from executing her ·unconstitutional laws within 
the Che;okee t.errit9ry: and if, on)he final bearing, you shall' 
adjudge those laws to be unconstitutional, they ask a perpetual 
inJunction _to_ quiet them)ri. the possession an(~ enjoyment.of 
their treaty right.'!. · · · . · ,· · _ . 

Does the judicial power of th·e United States ~ten,i to this 
subfec.t?- .. ._ · · · _· · _.:. ·_ · · , .. _· _ ' ,· · _ . '. 

. . The'constitution declares that '' the judicial' power· ~hall 
extend to alt cases in law and equity irising under this cdn
stit1itiori, the laws of the United States, and treaties mad,;, 
qr which shall .be 'made, under thei~ authority." :- ~ _: . i·. 

Thus the judicial power of_ the·United. States covers the 
whole field of action of the federal government: not fo ·inter. 
fei:e' 'with the ·operation~.of other departm'ents, but lo 'sett!~' 
all cases in law 'iLnd equity,arising' out of those operations. 
The policy of the ~ohstitutio_n.is m.·anifost. It w_as to gi~e to the 
federal 'government all the powers necessary- to its own iriq.e~ 
pendent action'~ and the COntinuanC!;! Of I its, existence; 80. that 
it inight mo.ve, of itself, thro_ugl}out ~h'e ~vbole of it~ . own ap• 

. 'propriate' sphere/ anf execµte' ..ail the objects e_ntrusteci. to it, 
by its own en_ergies,: instead:or ha·y}ng its· ~~vementsimpeded 
or delayed by peing-~ade dep~ndept on the -judicial coopera-· 
-tion of a.ny other· ,system. . Now·this coo·pe:fati'ori might be 
r~tused. ·It was foreseen t?at jealous~es might aris~, 'as they 
have arisen, and that the SUCCe8S of this great .political experi
ment mig1lt. 'be frustrated by the refusal of the states t~ leqd 
thei'r _a~istai-ice to,its measqr~s:: · Tl1ere w~re other·rea_;onsfor 
this grant ·of'ji.td_icial power coextensi:ve with the -~whole field 
of federal action .. :The f~dera:fgoverntnent is·t.he government 
'Of the _whole nation; united as one 'nation,· .for the attainm.ent 
of grf:l~t public ends.'' Among these ends is the maintenaflce · 

'. of peace· with_ foreig~ nations; hence· the whole · intercourse 
with foreign nations 1S taken from the States and confided to 
the federal government." But it would be in vain that thp' 
constitution has.spoken, that congress has the p01ver-0fmaking 
laws, and the president and senate the power of making trea-. 
tie~ to _regulate_this i_nterco~rse;· ~nless there was a c~ordinat~ 
judiciary of coextensive· power1 to give a unif~rm ~onstruction 
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to.these laws and trea~ie_s_hy the deter.miri~tion of ali questions 
in law and. equity ·arising UJider tliem,.. This µi~iformity 
of: construc~ion could ·be.~e·c~re& in no_ other way than.by con~ 
fiding the ultimate decision to the·. suprem(l 'court of the na
tfon. It is but a_shallow. question. td_ ask \y11ether the courts 
~t the states' could .not be. 'trusted with ·ih.e;d qu~stions? , :The 
negative answer .to it implies no r~fiection either.on the)earn~ 
ing or patriotism of the state courts...Courts equally. learned, 
and patriotic ;).re continually differing in opinion o'ri. the same 
guestions.·. \Ve. see it__ eyery day'. And .tlie conscqtierice of 
referring these que~tions to. th~· courts. of th~ states 'Yould 
1,1aturally be, that we should j1ave as many differen~ opinions on 
the· constitutioni t~·ea.ti~s, ai1_d laws ~f, the United Stat.es as 
there' are' states in the; unio'n, aµd all tho~e :ivith equal claims 
to learning and patri~tism._. )-Iow should ~·e stand with foreign 
nations under· sueµ a JucJic~al admfo.istratfon ·o\ ~ur la\,'.S_ and 
ti·eaties, involving the rights o( their• citizens and· subjects. · ' .. . - . . . 
It.is manifest th.at the federal government '":ould be perpetually 
inyolved in foreign broils, ,agajl)st .'i_vhjch -'it, .had_!)O means. of 
guai:ding. -The only safe a?.d e.fficient_d,cpository of the judi: 
cial power of the unite<l .~tates: is, therefore, that ,vhieh the 
constitution has or<laine<l ;-:-the_ courts of,the unfon; acting un
aer the supervision an_d correcti\rn:of tqe supremi)1:ourt of the 
United States.. These principles .are famflilr. bcre~ .arid require 
Ollly to be understood to be_appTOved every !'fhere. . 

~. . . .' ' . . . 
... Uut although ~h.e: constitution has <lecl.ared ~hat thejudic1al 
power of the _United States, _shaft.extend to ail cases. in law 
and equity arising under' the _-cons~itutfon,Jaws, and .'treaties 
of the l]nited '.States; it~.has been ~aid, tl!:i:t if -remained for 
'congress so, ,to extend it by e~pr~s:J legisl~tion, "an'ci th?-t. con
gress has not ~omn:mn.icated t? tl1~ c;ourts alllhe powerwhich 
the cont,tit~lion -authoris~d that bo~ly_ to c9mmdnicate. ·. ,, . ·• 
.. This is true with regard t_o those courts w:hich congre~s had 
the pow.el'. to ordain. an'd ·appofot; an~ to· clothe with juri~dic
tion. · T)1e constit'ution declares Jhat.":the judfoial. 'power of 
the United States shall be vested in pne supreme coiirt1 and in 
such inferior courts as tfte congrefS 7ni_ty from tirne to.'ti'T(lC 
advise and appoint." CoI_1gress has or<lai1)eil and appointed 
sll,ch infe,rior courts, called -:eircuit and.. district courts;· and has 
vested th~se courts wjth certain portions Qf Jh~judi~ial. power 

. . .. ".,, . . . . . 
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of th~ United States. With regard to these ~ourts, they can 
ex~rcise no other portion of this imwer than 'that 'which con-; 
gress has thoughtpropcr to vest in them. BufJhe supreme 
court is oq a different, (ooting. F.or_, it, was·. created, not. by 
congress, but by the constitut~on._itself.· THe ~up~eme court 
of the United States i_s therefore a cmi'stitutional court . . fo 

. was called ints> being, not by c'ongrcss, 'but l;>y ihe constitution; 
and it takes, its ~riginal juris<lictibn from tfot ip.5tn,1me~t, and 
potfroni any grantof congress.. Congress-has no power either· 
to ·en1arge or to. din-i'inish .its j~risdictio~.· · Such· ha~ been 'th~ 

· decision of this court(a)., _. · <..:· -·. ,· . > • ." 
· ·.'.This jurisdiction extends Jo all caies, 'in law :and equi,tj;, 
arising .u1~der tlie co;,,stitutio~, 'laws and treaties ·of the
Unijed :siates~ . . It has no other limit; than that whlch llri;es 
from the character of tlie parties. Th.e con.i;titution declares 
that' in an cases in· which. a.state shall be a party, the supreme 
coti.rf shall have original jurisdiction: and, the· same i~~tru- ' 
ment,' as· na.rrowed by' the .eleventh...p.?1enclment, stiU declares 
that a state m::ty..~e a party ,vhen called before the .supreme 
court by another stat?_ o'r by aforeign state.···. •·_ . 
. Here a stat~_is_a party, .the state. of·Georgia;_ ,. Therf fs'a 
propef defendant, therefore, to form _the origi"naljurisdiction 
of this court.' -This' de,(endau·t, it i~ true, has not bee~ ·called 
before this court by any ·other state of the union·: bgt it has 

'been calledi~ere· by the 9herokee nation; which;,1.hough n'ot 
,a state' of the u.nio'n, is, in the sense of· the constitution, a fo
reign state; since \hose .who c~,mpose it, owe')-19 allegiance to 
t):le. United .States, n.or'to · any .,slate of. th(;! un_ion, ·n.or to any 
oth!:!r, foreign. prince, pot~nta.te' or state,. but tp_ ~he_ir- -own. con: 
'stitution ancl laws only; and since, they· have b~en constantly 
recognized/ ancJ by, the '11um'~rous treaties no~v in. force still 
stand recognized as ·a·. foreign ~t~te. by th~ _governm_ent ot the 
United Stat~~- This, .however, ,ve are sensible: is the. very 
knofofthe,controversy,,ana'-it requires t~ be more.deliberately 
and· carefl\lly' untied.. Let us resolve the question into .its 
elements}· and inquire, ... : • ,1 ·' ••• 

· · .-1. Wne'thet. the Cherokee nation be a state.'!. 
. . . .. .. ' ' . 

1 


·, 11 : •. ~ ;'- ;' • \. w • ... : • • • . • • >~ · • 


. • (/1) :Marbury vs. Madison, I Cranch, 137, 1 ]?eters's Condens. Rep_. 267. Co
hens va,'Virgioia, 6 Wheaton, :!99. Os.burn vs. Ul\ited States, 9 Wheaton, 820 
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2.' Whether it be a foreign state in the sense· of the 'con
·stit~tion. ·. · · · · · 

· 1>1s it a ·s'tate? Wliat is a state?· Vattel says, 1 
'' nations 

ot states are bodies politic, societies pf men 'unitecl together 
to pr_ocure. their natural s'afety and advantage: by' means of 
their uni~n." . . . . . . . . ·: . . . . . 

· ·."Such asociety~" he· continue·s, '.' hqs its affairs and interests; 

it deliberates and ,'takes resoluti'.ons·. iri" common, and thus 

becomesa. ~orar person; having an· understanding a'nd a wili 

peculiar to itself, and ts susceptible of obligations and. laws." 

Preliminary_ remarks, se.ct. I and 2.' · ·. · 


Again, he-says/" a nation oi a state is; :as has ·been said 
"at the beginning of this ,vork, a body 'politic or"a society of 

men united together, to, promote· their mutual safety and ad
vantage by means of their union. ' . . . . 

··"From the very design that induces a number 9f m~n· fo 

I for~ •a SOC'icty that has its' COffimOn fo.terests; and OUght to 'act 
in concert,: it is necessary. that there should ·be established a 
. ! . . • ' ' . . 

· puh(ic. quthority to order and direct. what ought to be d9ne 
by each in relation to the end of the' association:· This poli~ 
tical attlhority is the sovereignty, and.he or they who a~e 
invested witli it' are the sovereign. · · 
;, "It is evident fr-0m. the·very act of the civil or politica_l 
association, that each citizen· subjects himself to the authority . 
oJ the eti.tire. body .in every thing fnat relates to the common. 
welfare.:. The authority of all or each' member, therefore, 
essentialiy belongs to the body politic ~r to the st?,te; but .the 
exercise.· of that atitho'rity may be· pfae~.d i11 different hands, 
~ccording as the society,.shaU ordain." .. Vattel, B. I; c. I, s. 
J and 2.. '. . , ; . . · ·"· · . . · · 

Caq-y- this· definiti~n to the C~erokee na.ticin.. Is it.not~ 
body politic. or society of mer( united; together to promote 
their .. jn'lttiial safety a./,,d a~vantage hy means rif their 

·union.'! · Has it not common interest's; does it' not. act in 
concert; is there not 'a public ~uthority establishea am;ng 
them, to order and direct what ought to he done' hy each in 
relation to the end of the associatio'n7 on this motion, .the 
allegations of the bill, supported as it is by the·usual affidavi~s I 

and v~uch~rs, must be ·taken as· tru·e. , And· the 'bill:a~rms 
(a fact, incl.eec11 which we all know· to be true} that th~Cherokee · 
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nation has a constit~tion framed on the' model of oµr o:wn; 
tha\ the political society is divided, like. ours, into thre~ sev~-' 
rate departments, legislative,,judicial and executjv~; that laws 
are qiad~, exp(;mnded, adtniniste~ed. an~l.·enf~rced,. as among 
ourselves; that there is a public aut.hority established among 
them, io ·cons'ult andprovide for the common interests and 
to order a_nd direct what ougfft ,to be .done by 'each ~n re~a
tion to the end of the·association, .the common good of the 
whole.. It .'meets 'Vattel's definitio~ of a state',- then,, at· any 
poiht~ as w~ll as ·the ·definition of ·any othei: w~:ci:~r• who has 
written oh t_he law of nations.· Acc·ording to aUthesewriters, 
it is a.sovereign state, and belongs to. the common:: family of 
sover~ign n~tio11s, Grotius, B. 1,. ?·•1;. § 14.-. 2 Bu~lemaqui~ 
Part 1, ch. iv, ·§ 9. · · Martens, B. 11, c. ·1, § 1. . . . . 

It is-the right of seif-g~vernment whicl!, itt the test ofso
vereig"nty. ."Every nation that governs itself," says Vat(el, · 
'.' in. what; f~rm 'soever, without. any dependence on· foreigri 
power, is· a sovereign state. Its rights ar_e naturally the· same 
as those.of any.other state.. Such are moral persons who liv~ 
together in ··a .natural s9ciety_ un~er the ,law of ,natio~s.. .To 
give a nation a right to. rnake·an -im.m~dia~ figure in 'this grand 
society,. it is sufficient if .i_t be 'really ,s~ver~ign and indep(_!nd
e~t; that is, it musigovern it~elf.by its o·w.n ltuthority and 
laws;''. Id. ib. § 4•. By this authority the Cherokee n~tiori is· 
a sov.ereign_ .stat~, a natural socf.ety u,nder the la'-w o/ ria-· 
tions: since its right to govern. itself ac~ording to its .own. 
pleasure has never heen disputed, µntil .this pre.tension which 
has b~en re_C\:)~tly set up by th~ state of' Georgia; :tnd :1:he rec.:. 
titude of which ts h_ere in question:, ., · , . , , ·. 1. 

}tis .true ~ha! t~e Cherokee. nation has, by' its, own volun.:. 
taty treaties, p!aced itself under the protection of the ,Unite0 
States; l1as stipulated that the. United States ·may regulate its 
trade, not ,among the members of its 'own ,community, but 

, 	 ,vith' the white inhabitants around t~em; '.and it .has farth~r 
con!~~cte1 that itwiil not tre~t \vith any other state .or foreign 
state. . Do ~hese stipulations destroy its political characte1• 
as a sovereign state.? , · .. 

·Vattel says, '' we.otight,' therefore, to rockon in the num·
ber 'of U~ose sovereigns, those 'states that have bound them-· 

· selves t? another. more P°'.verful, py an tmequal alliance, in 
• • ' ' ' 	 .1 
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which, as Ari~totle says, t~ ttie rpo~e pow.erful is given more 
power, and to jhe ~".eaker mo,te assistance ... · '. . 
. ·.'.'.The . .condit_ions of. these unequal allia!~ces may be in
jiJJ,iteiy ·varied; J3L~t w!tatcvcr they. are, .provided t!te in
ferior ally receives Jq Itself.the. sovereignty, or the right of 

· . governing its ow1i. body; it ought 1to be considered as an 
independent state;. that keeps up ·correspondence with. others 
under the.auth9rity 'of the law of nations. - . ·.,. . 
: ·" Consequently, a ,veak state that, in or<ler to. pr'ovide for· 
its. safety, places itseifunde1·.tfie protection ofa m,ore power
ful one, and, from gratitude, enters jnto engagements to'per.1. 
form several offices eqpivalent. to that protection, withoµt in. 
the least strippi;1g itself of the right ofg(!vernnient ~n'd sove-· 
reignly; that state, I.say, ~loes notifeas.c, 60 this .. ac'coµn_t, to 
be placed among the sovere1gn~,who acknowledge no other law 
than th~t. of nat~onsJ:. lc(ib;, s.. ,s:a·nq ?_. ', l\Ia~te~s: b. I,c·. 
§ 1'."' ~ . :' -~ ··. •· -_ ........ ' '., :: • · . • · ..... .. ·. : . -~ :·. , .i,, 

:. Let it he. b~rne in. niiod, that the precis!'! qu~stion now be
fore us is, whether the .Cherokee nation be a state,.or· whether 
it. has ee~sed.to be sur:h on account-of. the tz:eafy .stipulati'oris 
to which I have just adverted'. : Let us see ~ow far the same 
stipulations have been considered as producing· tl1is annihilat~· 
iog effect on.other states. · ..... ·' •· ·._,; ·. · ;;~ · ,: ·. 

·. Each state .of this union has plaGc.d·itself Linder the protec-", 
tion ·of the United States;. it, has. stipulated· that the United 
.States snall r~guliite its trade and intercourse'. n·ot' only with 
tbe oth~r· states but with fore.ign natio~s;iit lias-stipulated far:. 
ther, that it will not_ enter' i.nto: .i.ny- treaty,' alliari~e, or .con
federation, nor. into. any agreement or. compact with anqther 
state,-or with a .foreign. power'; _withol.l.t the_ consent of co~
gress; : Stipulations· of a like kind are supposed. to ~ave· de
.strayed the political' existence. of the· Cherokee · state, as· a. 
$late: have they destroyed' the politic'al exislence· of the seve.: . 
.ral states. of ihe·union as ;,tates, of even a_s so_vereign'stales i 
Nay, the states of this union have goni: inuch farther. 'They• 
have formed themselves into a ·confederacy under the· name of 
the United .States. · They have instituted a government of the 
United States,with power to legislate on a variety of subjects 
over the states;- to lay imposts on theirt_r.ade and.~irect taxes 
on their. property; . to. make · war an4 p,eace for them; to coin-. 
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money for them; to borrow money on their credit; to institute 
courts among them; to declare war, and make peace for them; 
and on all the subjects on which the federal goverment are 
authorized to act, they have declared that the power of the 
latter shall be supreme, any thing in the constitution or laws 
of· any state to· the contrary notwithstanding. Have these 
large grants of"power to the federal government destroyed the 
political-existence of the states a.<1 slates.'! Has it destroyed 
their separate so1;ereignty.'l It has so far impaired it; but 
has it destroyed it?· Has it destroyed the rigi'lt of self go
vernment within themselves? Has it authorised any other 
state to consider them as degraded by these concessions of 
power from the rank and character of states,. and to interfere, 
on this ground, with their own right of self government? 
Have they ceased to be_ sovereign and independent states? 
Surely not. Hin short," says Vattel, '' several sovereign 
and independent states may unite themselves together by a per
petual confe.deracy, without each in particular ceasing to be a 
perfect state. They all form together a federal republic; the 
deliberations in common will offer no violence to the sove-· 
reignty of each member, though they may, in certain re
spects, put some constr_aint on the exercise of it, in virtue 
of voluntary engagemer,,ts. A person does not cease to be 
free and independent when he is obliged to fulfil the engage
ments into which he _has V(!ry unwillingly entered. Vattel, 
B. 1, c. 1, § 10. 

. Thus we see that the several states of .this union, although 
they have entered into a confederacy by which they have re
signed to the United States several of their attributes of so
vereignty, have not still relinquished their political existence 
as states, but are, still, not only states, but sovereign and 
independent states; sovereign in every thing but in the par
ticulars in which they have voluntarily imposed a resfraint 
on themselves, in consideration of the greater benefits which 
they derive from the union. 

Vattel distinguishes between these voluntary engagements 
and conditions forced 'upon a state by right of conquest. 
In the case of conquest the victor dictates the ter~ms on which 
he will accept the submission of the vanquished. He incor
porates them with the rest of his subjects, and governs them 
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by the same Jaws: or he permits them still to retain their lands 
and to use their own laws during !tis pleasure. But by force 
of the conquest they are his subjects, their country is his, and 
they are but his tenants at will, both of their lands and their 
laws: he rnay resume the former and displace the latter at 
pleasure, without any imputation of injustice. Having, there
fore,: fallen· under foreign dominion by ·right of conquest, 
they have lost the character of states. Such are the different 

. effects on the political character of a state between engage
ments voluntarily assumed, and obligations forced upon 
them by right of conquest. 

Let us bring these principles to the case of the Cherokee 
nation. T~e bill affirms that they were never conquered; 
and this allegation must be taken to be true, unless there be 
some historical fact known to the court which disproves it. 
But there is no such fact. They never were conquered, in 
the political sense of this term, either by Great Britain, by 
th~ states, or by the United States. They have had wars 
with these powers; have been, perhaps, sometimes worsted in 
battle,- and at others victorious. But as a nation they never 
bowed their necks to the yoke of a conqueror. These wars 
have been terminated by treaties, and these treaties themselves 
furnish the evidence that this nation has never been conquered. 
The conqueror does not treat with the conquered on the foot
ing of equality. He dictates the terms on which he will 
receive their ~ubmission. He has over them the power of 
life and death; and he tells them on what terms he will permit 
them to live. He does not ask their assent; he exacts their 
obedience. They are at his feet in the posture of submission; 
and he strikes off their heads, or bids them , Ii ve . his subjects 
and obey implicitly, on every occasion, his high behests. 
But look at the treaties between the United States and the 
Cherokee nation. Are they marked with the characters of 
conquest? · On the contrary are they not marked with all the 
characters which we kno.w to be historically true of the trans
actions of nations equally tired of war and equally willing to ·ar
range the terms of peace, in the admitted capacity of sovereigns. 
·' In the war of our r~volution, the Cherokees, in com
mon 'With other Indian nations, had joined the British arms, 
and we had found them formidable enemies. we all know 

/ 
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the state of exhaustion in which we came out of that war. 
We were then far more anxious for peace than these Indian 
nations. They continued the war even after their British 
allies had made peace. They were fierce and powerful tribes, 

. concentrated, in great force, on our then weak frontier, and 
the first overtures for peace came ·from us.. It was not ~ntil 
1785 that the tomahawk was buried by the treaty of Hopewell. 

Is that treaty marked with the traits of conquest? 
Let its stipu[(1tions be candidly examine.cl. I do not speak 
of single phrases a~ they have been rendered into English, and 
from which no candid construction can be .drawn against' the 
Indian nations who did not understand our language, and . 

. could be expected.to look only to the substance of the stipu
lations. For example, we had repeatedly asked peace of the 
Indians. The proposition came from us. They at length 
agreed to make peace with us; and this agreement our com.
missioners thought proper to express thus: "the commiss
ioners plenipotentiary of the United. States _in congress 
assembled give peace to allthe Cherokees, and receive them. 
into the favour and protection of the United States of 
.!lmerica, on the following conditions." And from this 
phra~ology an inference may be drawn that they were a 
conquered people suing for peace. But. is this a fair .mode of 
considering the subject?. Look at. the intellectual condition 
of the people with whom we were treating. " The head 
men and warriors of all the Cherokees," who were the nego
tiators on the other side, and who were negotiating in arms; 
did not understand our .language at all, and could negotiate 
only through interpreters ...The thing interpreted to them 
co1,1Id have been no other than that there was to be peace by 
mutual consent, and, that; they. were now to assume the same 
relation towards the United States, which they had thereto
fore held with the antecedent government of .Great B.ritain; a 
relation which had nev~r been that of a conquered people, put 
had always been expressed by the terms of '' friends l!nd 
~llies." · So in the fourth article of that treaty, the language 
in which. our commis.sioners rendered the treaty is: "The 
boundary allotted to the Cherokees for their hunting grounds, 
between the said Indians and the citizsns of the United States, 
&e." and this has been thought to justify the inf~rence th~t 
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the Cherokees hereby admitted the territory to belong to the 
United States, and that they were thenceforth to hold it by 
the permission or allotment of the United States, and this 
merely for the purpose of hunting upon it. Bu,t this is another 
unfair verbal criticism, much against a people who did not 
understand our language, and who could not have been sup
posed, and cannot now be' supposed to have understood any 
thing more by the article, thari that the boundary there de
scribed was thenceforth to be the boundary .between them· 
and the citizens of the United States. This was the substan
tial purpose of the article which alone they could be .supposed 
to have understood or intended. They were. willing there 
should be peace, and that a boundary should 9e drawn between 
them and the white people. There is nothing in the sub
stance ofeither ofthese stipulations which implies a conquest: 
and to draw such an inference from the idiomatic turns of 
expression in a language, to which they were ·entire strangers 
would be unworthy.of the dignity and hon:our, the justice and 
candour of the United States. It is to the substance of these 
stipulations alone that a tribunal like this will look, in inter.: 
preting a treaty with a people thus circumstanced. Let us 
adopt this rule of candour, and let us look to .the substance of 
the other articles of this same treaty, with a view to the ques
tion now before us, whether the Cherokee nation were thereby 
surrendering their political existence as a nation. 

The first and._second articles stipulate miftual restoration 
of prisoners, in the language of equal sovereigns terminating 
a war by a treaty of peace. , Is it possible to reconcile this. 
stipulation with the idea of a people subjugated by conquest, 
who are no longer to have a country of their own, nor a sepa
rate political existence? . Their prisoners were to be restored 
to them. But of what avail such restoration,· if they were no 
longer a separ;te people. · · · 
· The fifth article surrenders intrusive white settlers within 

the Cherokee boundary, to the jurisdiction and punishment of 
the Indians, at their discretion.· Can this. be reconciled with 
the idea of the political annihilation of these people by con.; 
quest? · ·, 

The sixth article contains a stipulation on the part of the 
Cherokees,' to deliver up all criminals,fugitives from justice, 
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who shall have committed offences on any citizen _of the 
United States, and shall have taken refuge in their nation. 
Does this look, like an extinction of their national existence? 

But the eighth article is decisive of this question. · It is a 
mutual stipulation by the contracting parties that retaliation 
shall not be practised on eitliet side; "except there is a mani- · 
fest violation of this treaty; and then it shall. be preceded 
first by a demand of Justice, and, if refused, then by a de
claration of hostilities.,; · · . : ; · · 

By what process of human reason is it possible to reconcile 
this admitted equality of right to retaliate and ~make war on' 
the United States with the idea of the abolition of the Chero-· 
kees as a nation? The court will observe that it is not a right 
professed to be conferred by the treaty. ·It is dealt with as a 
pr~·existing, inherent right, precisely the same right which the 
United States themselves possessed to retaliate and make war 
upon the Cherokees: and the sole object of the article is to 
regulate lhis admitted right, '11n.d to regulate 'it equally, and 
by the same rule, on both siaes. Did a conqueror eyer enter 
into such a. treaty with those whom he had subjugated :ind re
duced to the condi_t:ion of sqbjeets? ; War py a people in that 
condition would be trmson, .not lawful :war:, -~~overeign na
tions alone have a right to-make war: The article recognizes 
one of the established rights of.nations, as it is' known in the, 
law of nations, and-seeks to regulate it, as in modern times it 
is !'egulated, by the mild and peaceable spirit of that code. 
"./lsovereign," says Vattel (b. ll,c. 16, §336), Hought,to 
show in all his quarrels a sincere desire of rendering justice 
and preserving peace~ He is obliged, therefore, before he 
takes up arms, a:nd after havirtg taken . them up also, to offer 
equitable conditions, and then alone his arms become just · 
against an obstinate enemy; who refuses to listen·to justice or 
equity." Again (ib; § 338), "if 'the subject of the ·dispute 
be an injury received, the offended ought to follow the· rules 
we have established. ·. His own advantage,:and that of human 
society, oblige him to attempt, before he takes up arms, all the 
pacific modes of obtaining either the .reparation of the injury; 
or a just satisfaction; . at least, if he has not good' reason to dis
pense with it."' And again (ib. § 339), "when a nation 
cannot obtain justice, either for a loss or an injury, it has a 
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right to do itself justice. But before it declares war, there 
are various methods practised among nations, which remain 
to be treated of here. We have placed in the number of these 
methods of obtaining satisfaction, what is called the law of 
retaliation, according to which we make another suffer exactly 
so much evil as 4e has done," &c. &c. If this right alone had 
been the only one recognised as a continuing right in the 
Cherokee nation, it would have presented a clear and unan-· 
swerable refutation of the idea that this nation had been extin
guished as a nation, by conquest.. There is I)O more decisive 
badge of sovereignty than the right of maldµg '":ar in ana
tional capacity. Those, who are parties to a legitimate public 
war;· can be. nations and sovereigns only in their political 
character of nations and sovereigns. The very definition of 
a public war involves, of necessity, this idea. "War (says 
Vattel, b. I, c. 12 § 1) is that state in which a natio'JJ, prose.: 
cutes its rights by fore~.'' Again { § 2), .,, public war is that 
betwixt nations or sovereigns., and carried on in the name of 
the public power, and by its order..'' Since, then, nations and 
sovereign~ only, in their political capacity, can wage a legiti-: 
mate war, the admission here m3:.de; by this article, that . the 
Cherokees may righ_tfu!]_y w11ge such a war againstthe United 
States, is a conclusive admission of their continui~g political 
existence as a nation; an admission made by the United States 
themselves, in a- public treaty, which treaty coqiposes -~ part 
of that supreme law of the land which· is to be administered 
in this hall. · 

This treaty of Hopewell, jt is to be observed, is a treaty of 
peace;. and was ·negotiated immediately at the close of tbe 
war, and probably on ·or near the field of battle., Some of the 
witnesses to tt appear tp have been officers in the ,military 
force of the United States engaged in that war....'fhe com
missioners on the part of the U niteq Stat~s wer1{ Benjamin 

' Hawkins, afterwards the Indian agen~ in that quarter, Andre·w 
Pickens, Joseph Martin and .Lacblan M'lntosh, American 
officers. The ninth and tenth articles of the treaty prov~ that 
they were acting upon a sudden emergency and according to 
their own judgment, without· any. specific instructions from 
congress, , The ninth article may demand some further notice: 
it is in these words,' 
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. "For the benefit and comfort of the Indians, and for the 
prevention of injuries or oppressions on the part of the citi

. zens or Indians, the United States, in congress assembled, 
shall have the sole and exclusive right of regulating the trade 
with the Indians, and of managing all their affairs in· such 
manner as they shall think proper." 

The tenth article is "until the pleasure of congress be 
known respecting the ninth article, all traders, citizens of 
the United States, shall have liberty to go to any of the tribes 
or towns of the. Cherokees, to trade ,with the1!1, and they 
shall be protectfd in their persons and properly, and kindly 
treated." 

I have already remarked upon the ninth article in advance, 
that it conceded no right to the United States .to interfere with 
the internal government of these people. It was a mere 
stipulation: that the United States might regulate the trade 
with them; manifestly meaning the trade between the citizens 
of the United States and them; and the ninth article illustrat~s 
the only species of regulation within. the contemplation of the 
parties, to wit, the sending citizens of the United States into 
the Cherokee territory, in the character of traders, to furnish 
them with such ·articles as they might stand in need of, and on 
such terms as they and the traders should agree on. And I 
have shown that this voluntary stipulation on fhe part of the 
Cherokees was, according to the law of nations, in strict con
sonance wi{h the continuance of their political existence as a 
separate and sovereign state. The closing words of the ten,th 
article, '' and of managing; all their affairs -in such a manner as 
they (congress) shall think proper," are to be compared .with 
the introductory words of the article; with the other stipula
tions of the treaty; with the practical exposition given to the 
article by congress; and with the whole train of subsequent 
treaties made with . the same nation down, to the year 1829: 
and i~ will be made manifest that these words, however gene
ral, were not intended or understood as surrendering the na
tion into the hands of congress in the light of a conquered 
people, to deal. with them as they pleased, Such a construc
tion would be wholly irreconcilable with the acknowledged 
right to redress their grievances by· war against the United 
States, if amicable redress could not be Qbtained. How these 
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English words, "managing all their affairs in such manner as 
they think proper," could have been interpreted to the Chero
kees, we cannot. know. But this is clear. The Cherokees 
knew by the other articles of the. treaty, by the bpundary line 
which was to separate them from the. whites, by the right 
which they-reserved to themselves· to punish white intruders 
upon their territory, at their own discretion;. and by. the 
stipulation to surrender fugitives from justice who,should have · 
taken refuge within their nation, that. they were to remain.a 
separate and independent nation, to be governed by their 
own laws, usages aqd customs; and by the .assertion of their . 
right to make war upon the United States, on a demand and 
refusal of a redress of grievances, they knew that they were 
still to be a sovereign nation, .with the great and . decisive 
right of war and peace. It is impossib1e, therefore, that they 
could have understood ..these wor.ds, as giving congress any 
right to ipterfere with that independence and sovereignty 
which were so dear to tl).em. They could scarcely have sup
posed that such a design, one so hostile and revolting to all 
their- habits and feelings, could have been masked under the 
very friendly words which introduce the article, "for the 
benefit _and comfort .of the .Indians, and for the prevention 
of inju,:ies and oppression on the part of the citizens." 
. Congress never understood these. words a~ giving the~ t.he 
right of taking their government out of their own hands, or 
in any manner,;interfering with_ .their self government, or 
property, or .as authorisi9g any, thing more than. to. license 
traders to settle among them and ,supply their wants, and to 
punish_ the whites who should trespass upon their p·roperty, or 
commit frauds upon them, and th,en fly fro_m punishment into 
the white ·settlements. Regulations.-such .as these fairly be
longed to the. objects announced ,by the introductory words of 
the article:· they tended to promote the penefit and comfort 
of the Indians, and to prevent the perpetration of injuries and 
oppressions upon them; while they had IJOJ the. slightest .ten
dency to impair their political existence as a state, and as a 
sovereign state, in the sense of the law of nations. The. 
whole tissue of the subsequent tre~ties, and the 'whole legisla
tion of congress with regard to them, will make it manifest 
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that that body never understood this article in a broader sense 
than I have indicated. 
' We have another key to the exposition of this article iri the 

old articles of confederation themselves .. In the enumeration' 
of the powers of the old congress -·under these articles, it is 
said, in article the ninth: ''the United States .in congress 
assembled shall also have the sole and exclusirJe right 
and power of regulating the trade and managing all af
fafrs with the Indians~ not. members of any of the states. 
The similarity of the language here "used, with that which we 
find in the ninth article of the treaty of Hoi;ewelf, would justify 
the belief that the commissioners of the United States had the 
same object in,view,-to wit to secure-to congress, in exclusion 
of the states,. the ri'ght to manage the '1-yhole inter~ourse with 
the_ Indian nations; and to secure th_is exclusive privilege by 
the consent of the Indians themselves~ that is to say, the ex.'. 
elusive privilege of negotiating and treating with them, and of 
regulating the trade and managing ;u affairs in relation to the 
intercourse between the citizens of the United States, and the 
Indian tribes: ·In the treaty of Hopewell the -language of the 
treaty it, " of regulating' their trade and managing all their af
f~irs r in the ~rti?le of the confederation it is uofregulating 
the. trade and managing, all affairs with them :'' the idea is 
manifestly the same, with a very slight variation _in the Ian- • 
guage, and amounts on1y to this; that congress should have the 
power, exclusive of any other au(hority within the United 
States, ·of regulating the trade between the citizens of the 
United States and the Indians ; and, also o(:managing all other 
affairs relative "to the intercourse between the citizens of the 
United States and the Indian nations, which required such 
management; from without:' and surely itis perfectly indif
ferent t9 the question of the. continued existence of the In
·dians as astate arid a sovereign state, whether the trade and 
intercourse'-between the citizens' of the United States and 

- . 
themselves were managed by the ~ut}lority of congress, oi by 
the several states. : - - . . ' ; ' : ' 

This· construction of the ninth a_-rticle of the treafyof Hope
well, towit,that it meant nothing more than to secure to congress, 
exclusive of, the states, the regulation of_ the trade and man
agement of the intercourse with the Indian nations, is strongly 

L 
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corroborated by the ~nalogous provision of the subsequent 
treaty of Hol;ton ; by the second .article of which, the Chero
kee nation stipulate that they "will not hold any treaty with 
any ro·reign power, individual _state, or with individuals of 
-any state." _ , · · 

But under no construction that can be fairly put upon the 
article, can the Indian nation be considere4 as having intended 
to surrender thereby, their exclusive right of self govern,ment 
within their own territory, and their right of making war and 
peace, even .with the United States; which we. have seen by 
Vattel a~e the touchstones of. the political existen~e and. -sove
reignty of a state. ' . ' 

. Before we leave the _t;eaty of Hopewell, there is another ar
ticle, of' curious structure, to which it play be proper to ad
vert. It is the twelfth, and is in these words~ "that the Ind.ians 
may have. fun con~dence_in _the justi~e. of the united B·tates 
respecting their interests, they shall., have the right to·send a

• I . • . • 
deputy of ,their choice,. whene.ver they think fit, t9 congress." 
,What is the meaning of this article? in what character· was. 
this deputy _to be sent to congress? · The members of the old 
congress were .called delegates, not deputies.. It cannot be 

' ' .
supposed, for a moµient, that this deputy-was to be received 
in a legislative ~apacity on the floor of congress. , But, the 
prey~ous articles (!'f the_ treaty having stipulated that congre_ss 
should. regulate the trade and ~anage .th~ intercourse between 
the citizens of the United States and the Cherokee nation, this 
-nation· had an in1e~cst in seeing that.this trade·an'd i~tere9urse 
were placed on a just footing, and ~h~· therefore auth~ri~ed 
to send. a deputy, in a diplom:,i.tic or .ministerial, not in. a legis
lative'. capacity;. that he. might f?Uperintend these regulations 
while they were yet under the considefation of congress, and 
soe that no injustice was don~ by them to his nation. He was 
not to have a voice on their pas~age, but he would have h

1

ad a 
right to object to them in advapce: and ~here ea~ be ~o doubt 
that if tho~e· regulations were deemed. by his' nation unju'st 
and oppressive; they would not have.hesitated, in lhe relative 
st~ength which th_ey then possessed and the' warlike propensi
.ties ,by which they were animated, to. have res9rte<l to the 
measures.indicated by th~ eighth article of the treaty;·'' a de
mand ofJustice;and, if refused, a declaration ofwar.'\ 

i·. .• . . .·' 
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This article is illustrated by 'the practice which has'· long 
prevailed 'with several of these' nations, of sending a 'delega
tio~ to the seat of government during the session of con
gress, to superintend their interests; and this practice no more. 
detracts from thefr character, as a separate and sovereign poli
tical community, than the more formal. diplomatic minis
ters from foreign parts, who reside at the seat of government 
with the same view, can draw into question, by that act, the 
sovereignty of those who send them. · · · "· · 

This treaty cit Hopewell, then, so ifar from' presenting us 
with the picture of a people subjected by ·conq~est, dissolved 
as a state, arid merged into the mass 'of citizens of the.United 
States; gives·us, on the contrary, in every article, the image 
of a separate, a powerful, and a martial nation, proud and 
je~lous of their independence; marking. a bou1\dary between 
themselves and the citizens of the United States; asserting 
the .exclusive right of self government within their own terri
to~y, and· the lofty and decisive right of vindicating them
selves by ·force of arms against any· attempted injustice on the 
part of the United States themselves. The concessions which 
they make to the United . States are· voluntary concessions, 
'and they are such as leave'them, ac-cor<ling to all the ·writers 
on the law of nations, in the charad~r of a separaie political 
community, a state and a sovereign state. The few idio
matic expres~ions' which appear in some of those articles, and 
which have been sometimes supp~sed to favour the.idea of an 
admitted conquest, must have disappeared in the interpreta~ 
tion m'a<le of them into their own'language, in which nothing 
could be seen and u'nderstood by them but the substance of 
the articles themselves; and the feeble' and unfair inferences, 
drawn from their loose expressions in a foreign language,' are 
entirely eclipsed ·-by those strong and ·decisive stipulations, 
which continually present them in striking contrast with tlie 
citizens of the United·States; mark' them ofr'and set them 
apart as a separate political comm1.1nity, with the po"wer of self 
government, and even of life and death -over, the white citi. 
zens who intrude into. their territory; and acknowledge in 
them such a legitimate powe_r of retaliation 'and war against 
the United States, as could have belonged only to a distinct, in. 
dependent, an~ sovereign nation. . ' . . . - . . 
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But, if these few. crude expressi;ms in a treaty, made .at a 
time and under circumstancfos)ike those in which the treaty 
of_Hope\vell was negotiatedi ~houlq sti!} be deemed of any 
consequence; ~hat shall we' say of .the. far m!:ire solemn and 

· deliberate, treaty of Holston made six years afterwards, under 
the immidiate direction of president \Vashington, in whic~ 
all these expre~sions of superiority on the part -0f. the United 
States disappear; and the stipulations a~e presented, as they 
always ought to be presented,fairly,ln their nakea suhstance.'l 

This treaty deman1s a separate analys~s with reference to the 
question now before us: the existence of the Cherokee nation 
as a separa.te state .. But before I proceed to thi!:I analysis, per
mit me to recall the attention of your hopours.to the solemni
ties with which this treaty was preceded and followed: for 
they are such as, I believe, have.never a·ccompanied any other 
treaty, not .only with. ari Indian .nation· but with any other 
foreign,'ri:ation however potent an.d august; and th~y mark it 
with an emphasis, to .which, I should think, every serious and· 
correct mind canno.t fail to attend with peculiar· respect and . . . ' . 
m terest. • · · • 

Ttie federal constitution had now been adopted: and the go
vernment under i; organized.. Georgia was a member of the 
uniori, and was, of course, represented in the -senate., ,The 
state of our relations with the Jndians was· .an early and 'pro
minent object for .consideration with the illustrious ll?an then 
at the head of our affairs. No pue better. understood those 
:relations. No one regarded them ~ith a .'stronger 'sense of 
justice· or wit.h a deeper wis?o.m. , it appears by the journais 
of the senate, that on Saturday, the 22d of August 1789, he 
came into the i;ienate attended by general Knox, the secretary 
of war, and, in solemn form, laid ·before that body, the state 
of facts. as .they existed between the Indian tribes a~d the 

• states, and _submitted at the same time, for the· advice a~d 
consent of the. senate~ -certain leadi,ng p;inciples of policy 
which he proposed to pursue .tow.ards .the' Indians, These 
principles were embodied in seven. distinct interrogatories; 
the fourth of which· .is, "whether. the united 'States shall 
gyaranty to the Creeks their remaining territoryJand main
tain the sami, if necessary, by a li71-e of military forts?" 
Here we have president Washington's exposition· of what is 

) 
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meant, in these treaties, bya guarantee: it is a solemn pl1::dge 
of protection against intrusion upon, and invasion ot their .ter~ 
ritory, and the maintaining of that pledge by milit.a.~yforce 
if necess(.lry. . .. · . . . , . . . ,, . 

Again, on th~ 11th of August 1790, presi!lent, W!lshington 
sent a special message to the senate, the· subject' matter of 
which he introduces by the following suggestion.. '' Although 
th~ treaty :with the Creeks may be regarded. as the iuai~ 'foun
dation of the' future peace an~ prosperity of th~ south western 
frontier ofthe United .States, yet, i,n order fully to effect so desi
rable an object, the tr.eaties which have been en~tered into.wit~. 
other tribes in that quarter must be faithfully performed on 
our part." · · · ·. . · 

He then remiridf? the ·senate that by the treaty o'f: Hopewell 
the Cher~kees had placed themselves under the.protection of 
t)le United States, _within the boundary' designateq by..that 
treaty; that .the white people had violatP.d that.' boundary ,by 
settling beyond it; that .he was determined to ex~rt the 
powers entrusted to him by the cor1:,stitution. zn order to 
carry frito faitliful execution; the treat!! of Hopewell, uriJess 
a new bound~rY.' should be :ar~anged by treaty -with the Che
rokees, ·em.~racing tpi: e:i-tensiv:e settlement,.and conpensating 
th,e (}herokees for· ihe cessions 'which. they shq_uld 1nake on 
du:. occ.a.sion; .ind he finally asks·· the ~dv'ic.e of the' s~n;te 
~hether overture1.1 ·_should be made !o the Cherokees. to arrange 
such new bound~ry, _;md w.hether, in the.event of such arrange,7 
ment bei.ng made, the. United 8_tatesslwnld stipulate solemnly 
to gnaranty the new bou.ndary which .piight.be arrange(/.} 
The senate, in. which the state of Georgia was represented~ 
ans;er by the following resolution; . ' ' . . ' ' . . ' . ' 
··''Resolved, in case a_n'ew or other'bo~ndary,than ·that stipu~ . 

lated by the treaty of Hopewell s}1~ll be concluded with. the 
Cherok~e. Indians, that the· fC'l},ate do advise-and consent sol
emnly tp guaranty the sam[J, ': . . ·. ··' ' . . 

Such .were the unusual arid. impre~sivc solemnities which 
led. to the treatf of Holston.' pid .~he pi·esident and .senate 
consider. t.h~ ·cherokees _as .ag extinguished nation: a nation. no 
longer capable of contracting.obligations by treaty, by which 
the parties were to be reciprocally and. for ever bound? 
9ould, thes1:: men have peen capable of. such a solemn ·scene of 
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mummery a~d fraud? · For' what could it-have been but the 
gross~st and basest fraud, to draw from these credulous and con
fiding Indians a concession' of their lands, on the· faith of 
stipulations which the United States· considered at the 'time 
_as of no effect,' and. meant to violate whenever, their interest. 
~~ould require h? · · · · · .. · . · 

. But, may it please your honodrs,. there was no such 
th'o~ght ·at that day. Those were day~ of simplicity and 
integrity; in which men said what they'ineant and meant 
what they said. The gravity, the 'high honour, the dignity 
of the parties coricerried, forbid the degrading suspicion of any 
foul or hollow mental reservation .. The previous conferences 
between. the president and senate, when there were no Indians 
near to witness them, evince their sincerity an~ good faith, 
and demon'strate that they regarded the Cherokee nation as a 
separate political community' capable 'of contracting, by· treaty, 
obligatioris which were mutually binding h1,the sight of men 
and heaven. · ·, ., 

'.Let us pass. to' the treaty itself, and we shall see the 
most .obvious and 'convincing proofs, that such was the 
light in ";hich the Cherokee nation was regarded. This 
h~aty of Holston·is heade~, ·"a' treaty of peace and friend
ship, made and concluded , between. the ·president · of the 
United States of .11.rnerica on_ the part and behalf of the 
said states, and ,the undersigned chiefs and warriors of,the 
Cherokee nation of Indians on the _part andbehalf of the 
said nation." Here you ha".'e the contracting parties pr~ 
seri.ted, in striking contradistinction. The United States on 
the one hand, and the Cherokee nation on the other, are exhi-;
bited as distinct and separate nations, with equal capacity to 
treat in 'their ·public character, anq.'to bind· thems~lves by the 
obligations of'a treaty. The treaty has· all the forms and 
ceremonies of the most solemn treaty made with any foreign 
nation of the most' undisputed sovereignty. William Blunt,' 
the commissioner on the part of the United States; is· repre
sented in the preamble .as having been vested. with fullpowers 
for the purpose, by ana1,0ith the advice and co.nsent of the 
senate of the United States; and on the other side, the under
signed chiefs and· warriors as representing th~ ~ Cheroke~ 
nation; and in the conclusion we have the article required by 
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our constitution and found in all .our foreign treaties, that,. 
" this tr.eaty shall take effect and be obligatory ·on the con
tracting parties, as soon,as the same shall have been ratified 
by the president of the United States, wit~ the advice and 
consent of the senate of the United States.'' · . · ' 

The very objects of the treaty, as ann~un·ced in the preamble,. 
are a clear and palpable admission, .that the Cherokee n'ation 
formec\ no part of the United States, but that they were a 
separate and ~overeign · political co111munity '.in. themselves: 
" the parties being desirous of· establishing perma_nent 'peace 
and friendship; between the United Stat_e.s an<;l the Che:ro
kee nation, and the citizens and members thereof, an·d to re
mov~ the c~use~ ofwar, by ascertaining their limits and mak~ 
ing other necessary, just and friendly arrangemerits." · l,s thi~ 
a language to be used towards a conquered people," a peo.ple ~ho 
had lost their separate political existence and had become amal
gamated with the commo~ mass of the citizens of. the, United 
States? Would such. a treaty have been made with a part of the 
citizens of Georgia, as Georgia claims the Cherokees to be? The 
idea is ma~ifestly. pr,eposter~us', · • Co~id such a- treaty have 
been made between the,. United States and even the whole state 
of Georgia? !he propqsitio,Q is, entirely repu_gnant. to ·o~r 
constitution, and to the relation whi'?h the _state of qeorgia 
,bears. to _the union.. · Th~t state has no political. capacity to 
enter into any such treaty.with the United States.· .Yet the . 
. state of' Georgia claims to ~e and is a sovereign -state: while 
we are gravely.discussing the question, wnether the Chero
k~e nation with this admitted capa_city to treat.with the' United 
States,. to treat with them of peace and war, and actualJytreat.;. 
ing with them on thes~1 ~e eyeu a state! . . _. . 
. . But let us proc~ed to a closer. examination of the J;>rovis_ions 
of this treaty. "Article 1.. There shall be perpetual peace and 
M~ndship between all the citizens of the United States and 
all the individuals composint the 'JI)hole Cherokee nation." 
Here is the' obvious admission that the citizens of the United 
States ~.nd tl/,e individuals composing the' Oh,erokee nation 
are different people, belonging to different nations; the ind~vi
duals coir. posinithe Che'rokee nation are hot then citizens of the 
United States ; and by _unavoidable consequence they are not 
cit_1ze1is of the state of Georgia or any other state of thi_s union; 
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.for if.they were citizens of any Orie Stat~~ they would neceSS• 
arily be citizens of the United States. The fourth article 
marks "the boundary between· t!ie•citizens of the United 
.States and tize Cherokee nation." .The treaty then contem
plates them 'as being to reside on the very territory which they ' 
now occupy; and still cleclares them to be separated, on that 
territory/from the ·citizens of the United States., They 
are, therefore, on that territory, not citizens of the state of 
Georgia, and by (m~voidable C?nsequence are not subject to 
the laws of that state; while on that territory. 0 But the treaty 
goes· Ori to acknowle1ge, i~ the clearest ·terms, the exclusive 
right of the Cherokee nation to give the law within their own 
territory ; and that that territory lies without the jurisdiction 
of any state of the union.· Thus the eighth article declares that 
"if any citizen of the United States; or other person,' not 

·being an· lndian1 shall ;ettle on any of the Cherokee lands, 
such perso~ 'shall- forfeit the protection of the United States, 
and the Cherokees may punish him or not/as they please." 
Hertl are the clearest and most unequivocal admissions that the 
lands within.their boundary are the lands of the Cherokees; 
that \\•ithi_n their territorial· line they are to give the law, and 
may punisl} 'even white intruders as they please. . - . 

0 

.• Permit me for a moment to step aside from the p oint imme
diately'before ·us; to ask whether it- is competent for the state 
of Georgia, with this treaty in full force, to say that theii~ lands 
are not the lands of the Cherokees; to fake· theni froin them; to 
·cause 'the·m to be surveyed as part of the ungfanted lands of that 
'state; a~d to dispose of them among her o~n citizens bya public 
lotterj? Is it competent for that state fo declare that the Chero
kees sha.11 not give the law ~ithiri th~ir o~n territory,' but that 
it shall be a ci:ime i~ them to do so; a crime indictable before the 
state cotirts of Georgia, and punishable by 1mprisonment in the 
penitentiary' of"'that state for lQUI'· years: and. that if' the 
Cherokees shall punish a.capital offence committed · by one,of 
their own pe.ople, within their, own territory, by a: capital 
punishment, it shaif be r.ntrder in juages, jurors and sheriffs; 
aad that the whole of therri shall be executed on ·a·Georgia 
. gallows, for this alleged offence ? ' yet such are the laws which 
· t)'ie state of Georgia has passed, and which they wilf execute; 
unless·restrained· by the authority of this court. ' ' ' . ' 
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Again, the eleventh article of the treaty of Hols.ton contains 
an admission equally clear and unequivocal, that the territory of 
the Cherokees is not within the jurisdiction of any one of the 
states. It relates to citizens of the United States who shall go 
within that territory and commit offences,and then retreat with,. 
in the jurisdiction of the states: and. the provision is that "if 
any cit.izen of the United States shall go into any town, set
tlement, or ,territory belonging to the Cherokees, and shall . 
there con1mitariy crime, or trespass against theperson or pro
pertyof any peaceable and friendly Ind,ian or In}ian·s, which~if 
committedwithin the jurisdiction ofany state, or within the 
jurisdiction ofeither of the said 'districts, against a citizen 
or white inhabitant thereof, would be punishable by the 
laws of such state pr district, such offender or offenders 
shall be subject to the .. same punishment, and .shall .be pro
ceeded against in the same manner, as if the offence had been 
committed within the jurisdiction of the state or district to 
which he or they may belong,. against a citizen or white in
habitant thereof." · · 

Can there be a more distinct and ;xplicit adrni~sion than 
we. find here, on the part of the United. States, that the 
Cherokee· territory is. not .within th~ jurisdiction of any . 
state of the union, put that it is the territory of the, Chero
kees and within their .sole jurisdiction? \Vhat is jw·'isiic
tion? Is not its ,universal acceptation the. rigid to give the 
law? The afi.irmation of the treaty then is that no state of 
the union has a 1·ight to give the law withiri tha,t territory, 
but that the Vherokees·atone have the r'ight to give ~t. · 

Let me again digress to ask whether, with this treaty in full 
force and acknowledged to be in full force by all the subsequent 
treaties between the United States and the Cherokee nation; : 
it be competent for the state of Georgia to give the law within 
that territory; to give it ·exclusively; and to rn,ake it highly 
penal in the Cherokees to do what that treaty declares that 
they alone have the right to do? Is it competent for the state 
of Georgia to send her sheriffs. and constables to commit tres~ 
passes and crimes against the Cherokees with1n their own ter
ritory, b1.:-the seizure; transportation, and impr!sonment of. 
the1r persons, .nay, by.the execution of their persons, as was 
:r;ecently done in the case .of Tassels; and to wrest from them 
- M , 
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by. force the property ~onsecrated by those tre.aties? . Yet 
this is what the ·state of .Georgia has done, and w1U contmue 
,to do, unless restrained. by the authority of this .court But 
to the point. . . · 

·with the provisions which we have been s11rveying, full 
in our view, can there be a doubt that· the Cherokee nation 
stands solemnly recognized by the United States as a: separate 
political community, acting by the public authority of their 
own nation, for the good of the who!~; authoriied to give the 
Ia'w exclusively within their own territory; and capable of 
contracting, in their sovereign capacity, with the U~ited 
States, in the form of treaty, .and binding themselves as well 
as the United States, by the obligations of such treaty? Let 
us pi:~ceed farther with this- treaty; 
· By· the fifth. article "it ·i1f stipu.lated and agreed that the 

citizens and ..inhabitants of the Vnited States shall have a 
free and unmolested use of· a road from Washington district 
to Mero district, and of the navigation of the Tennessee 
river." . \Vhere was the necessity or. propriety of such a sti. 
pul_ation, if the who.le territory and the: navigation of that 
river belonged to the respecti'.ve states.- A stipulation for a 
~ight of passage· through the· territori.es of an independent, 
sovereign state is natur_al enough and common enough. But 
nothing could. be more idle and preposterous than for the 
rightful owners to ask such astipulation from those who had 
no right. 
. The ninth article stipulates that "no citize..TIJ or inhabitant 

of the United States shall go into .the Cherokee country, 
without a passport first obtained· from the governor of some 
one of the United States 9r territorial districts, or such other 

. person as the president of the U n·ited, States may from time 
to time authorize to grant the, same." What could be more 

'absurd or unconstitutional tha~ such a stipulation as this with 
a part of the citizens of Georgia, with regard to a portion of 
the territory of that state? But the article distinctly admits 
the territory to belong to the Cherokees;. and so exclusively 
to belong to them; that it required a treaty stipulation on their· 
part to authorjz~ a citizen of the United States t6 enter it, 
even o.n an innocent visit of curiosity., which, under this stipu· 
lation, he could, at last, only do by the aid of a passport, 
made out according to the treaty. . . 

http:territori.es
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The tenth article again stipulates, as had_been done in the 
treaty of Hopewen, for the surrender of fugitives from justice 
who shall take refuge in the Cherokee_ nation: a stipulatiori 
wholly idle on the hypothesis that the states or United States 
had a previous right to arrest such fugitives within the Che
rokee territory; and having no sense or utility in it, except 
on the opposite hypothesis; which, inde~d, pervades the whole 
treaty; that thejurisdicti9n of that territory belonged exclu
sively to the Cherokees, in the· character of a separate· sove
reign state. . ·· : · . : · · · . ,, ·. ·. · , ·. 

The twelfth article again contains. the. recognition.. of tbe 
reciprocal and equal right of war on th.e part of the Cherokees 
against the United States, in the event of a demand and refusal 
of satisfaction for injuries: which, I repeatit, is, in itself, a 
decisive admission of their independence both of the states 
and of the United States, and of their continued existence as 
a separate soverezgn state. . 

The seventh article contains the guarantee, so· often spoken 
of, which had been the subject of previous cortsultation and 
arrangement between the president and senate of the United 
States: . · , 

"Article 7, ·The· United States solemnly guaranty to 
the Cherokee nation all their lands not hereby ceded:.'' that 
is to say,yhe United Slates pledge the faith and lwnour·of 
this _nation; to protect and defend the Cherokees, by'for.ce of 
arms if necessary; in the possession and enjoyment of all 
their lands not ceded by treaty: for suc_h we have seen .is the 
exposition of a guarantee, as given by president W-as_hington 
and approved by the senate. The states of this uniort, the 
state of· Georgia included, are the parties to this guarantee. 
The engagement is rn;>t that. they will not themselves disturb 
th~ possession, but that they wiU not permit it to be done by 
others. Each state of the· union stands bound, as a member 

· of the confederacy, bi the most sol~mn pledge of faith and 
honour, given in the sight of man and God, that she will not 

·permit it.· It is no excuse, therefore, to the· ~everal states 
which compose this' union to say that they are not disturbing 
the Indian possession: for ·tJ:!eir engagement is that they will 
not permit it to be done by others; but, on the contrary, 
that they will prevent it, by force• of arms if necessary. 

http:by'for.ce
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Being then bound_ to prevent it; this pledge is not redeemed 
by expressing regret· at it, and crying out "shame" on. the 
offending state. The obligation which they have assumed is 
not one 'of sentiment, which is to be· acquitted by heaving a 
sentimental sigh. Itis an obligation of action, and of vigorous 
and effectual action. · The Unite<l States have undertaken, 
in the most solemn form, to protect the Cherokees. or their 
possessions by force of arms if necessary; and if, thus engaged, 
they permit that possession to be invaded, they are participes 
criminis~ and equally guilty with the invading state. There 
is .UO moral d ifferenCE}" between them; and if these things shall . 
be permitted, the faith and honour o(this nation are gone;; 
they are not worth a rush .. Punic faith will be quite as· 
respectable in history. ·· 

Is it .-that the Cherokees are · now weak and unable to 
call us. to an -account,. that we hold . ourselves absolved 
from the obligations bf this treaty? ·. Are we so Jost to· 
character :is toexcuse oursel-ves'on this ground, and to make 
the tacit admission:, that we hold ourselves bound by our en
gagements only so long as we can he eo'{IlpeJ]ed to fulfil them? 
That we will be very faithful and honourable to the power
ful, who can punish ·us for being otherwise; but that as to the 
weak, we will be only just so far faithful as suits our ease

.and convenience: and that having solemnly un\lertaken to · 
defend such,. by force of arms if' necessary, we consider the 
obligation .as· sufficiently discharged by the unprofitable ex
pression of ovr sympathies and :Our regrets.· If such be the 
point of degenera~y, to which we have already sunk since the 
age of ."Washington, farewell to the honor .of the American 
name: happy it is.· ror that patriot that he was called, froni this 
scene of things, before he witnessed this heart-sickening de
gradation of his country. · . 

But let us turn from this affecting view, to the course of the 
argument before us, in the hope that we shall find here a mode 
of redemption for lhe ·plighted faith of our country, and a 
door of escape' from the national disgrace that threatens us. 

This treaty of Holston is so decisive of the point before us, 
the solemn. recognition by the United. States of. the separate 
existence of the• Cherokee nation as a state, that those who 
advocate the · laws of Georgia have resorted to variou~ modes 
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of getting r.id of it. Among other things it has been said, that 
it is an old treaty, made·more than forty years ago; and ,the 
tacit ipference is, that it has become obsolete and of no effect, 
from age. But where is such a principle to be found in the 
law of nations, or; in the reason of things? The treaty is de-: 
clared on its face to .be a p~rmanent treaty, not a temporary 
one: and' according to all the .authorities, as well as the reason 
of the thing, the intention of the parties is to give the mea
sure of the duration .of the treaty, as well as the meaning of its 
stipulations. The treaty of peace which closed the war of our 
revolution is ~uch older; than this: but we should think it 
very wild and:"strange in Great Britain to dispute the territo
rial boundary or the independence ac!mow1edged by it, on the 
ground that the. tr~aty was ol~ and obsolete; yet there would be 
quite as much sense and reason in the one pretension as the other. 

It is needle~s, however, to meet this question on general 
grounds, because the treaty of Holston has been continually. 
recognized by the United States, and the guarantee "iven 

. . 0 

by it has, by a subsequent treaty, been made perpetual in .ex-· • 
press terms. It was recognized by name in the treaty of Phi
ladelphia, of .1794, as subsisting to all intents and purposes in 
full force. So, als'o, in the tre~ty of TeUico· of 1798; by the 
sixth article of which the Unite~ States declare, that they 
".'will continue the guarantee.of the remainder of their coun
try for ever, as made andcontained informer treaties: By· 
the treaty of Tellico of. 1805, all former treaties, which pro
vide for the· maintenance of peace and prevention of crimes, 
are recognized and continued in force. By the .fifth article of 
the treaty of 1817, made at the Cherokee agency, all former 
treaties are continued in full force; and the latter treaty, that 
of 1$17, is continued and identified with the last treaty,·mada 
with this nation, which'. w;is in the year 1819. Thus we have 
the treaty of Holston recognized sometimes specifically by 
name; at others by description, as belonging to the class of 
treaties providing for the continua~ce of peace and the pre
vention of crimes; at others in common with all the past trea

, ties; and we have the guarantee which it gives, declared in 
express terms·to be obligatory for.ever on the United States. 

I have dwelt thus long on the treaty of Holston, not be
.cause it ·exhibits the Cherokee nation in' any peculiar light 
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different frqm the subsequent treaties, but because it was the 

first treaty made with them after the adoption of our federal 

constitution, because of the great and patriotic name under 

whose immediate sanction· ;ind i;l.irectio·n it was made, and be

cause of the very unusual solemnity of previous consultation 

with the senate, by wl)ich it was preceded. It was a measure 

taken with unexampled deliberation, by a great and ·wise and 

g9od man; who ·had _the advantag_e of having known, in per

son,' the relation in which these people had stood to the ante

cedent government of Great Britain,. and of observing and 

understanding ·an the political effects ,vhich flowed from our 

revolution, with regard to these people.· ·We see him; in this 

treaty, solemnly acknowledging the Cherokee. nation as a na

. tion, separate and distinct from the United' States, having a 

political e~istence and public character, :which gave them a 

capacity tQ fonn treaties with the United ~tates; which were 

equally obligatory on both the contracting parties: as having 

a territory of their own, surrounded by a . boundary which 


• ·separated them from the citizens of the pnited States; within 
whicltbou_ndary they had the 'sovereign and exclusive right 
of giving the law, and from which territory they had the 
right; which sovereigns only cotlld have, of waging legitimate' · 
war against the United State_s: and we see this treaty first 
solemnly advised; and afterwards as· solemnly ratified by the 
·senate of· the United States; of which senate the state of 
Ge~rgia, the defendant in this motion, was acomponent.part. 

If.a few loose expressions in the comparatively hasty treaty 
of. Hopewell; and those fairly referable to the peculiarities of 
our language, which probably disappeared in the interpreta
tion made at the time' to the head nien and warriors of the 
Cherokee. nation., should be · supposed to- give · colour to·· an 
inference that the Cherokees acknowledged themselves to be 
a conquered people, lying in 'future 'at the mercy of their con
querors; what shall we say to the entire disappearance of all 
those expressions i~ the more' solemn; deliberate, and well
weighed treaty of Holston. ' We have nothing here about the 
United States giving pwce to· the Cherokees: nothing of 
their alloUing hunting grounds to them; nothing about- man
aging all their affairs;· nothing of sending a deputy to con
gress. The stipulations are reduced to the simplest forms, in 
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a language uncoloured by any assumption of superiority on 
the part of the United States; and· these stipulations, we have 
seen, are of such a substance, in regard to the Cherokees, _as 
to be inapplicable to any; kind of political existence, known 
to the law of nations, short of that of a state, and a sovereign 
state. Any inference, then; drawn from these expression_s in 
the treaty of Hopewell ( equivocal at the best, and at variance 
with the substantial pr?visions of that treaty itself), must van
ish before the stronger. and 'perfectly unequivocal light in 
which the treaty of Holston· pr~sents this natio~ before us. 
If the states of this union be states in the sense of our consti
tution, which cannot be contradicted; the .Cherokee nation 
are, a multo fortiori, states, in the sense. of the same instru
ment. Indeed, there is no one element in the definition of 
a state, as given to us by all the-approved writers on the law 
of nations, which is not fou~d to exist in full force ,in the Che
rokee nation: while by the same law we have seen that there 
is nothing in the circumstance o~ their placing themselv~s 
under the. proteetion · of the United States, nor in any .other 
stipulation of their treaties, which ~deg_rades_ them from the 
rank of states, anci of sovereign slates. · · .~ . . 

There is I know not what vague idea among us; that th.ese 
nations cannot be ~tates,-because they are_ Indians, ignorant 
savages, wild· and wandering hordes, mere heathen.s, very 
little if at all superior to the beasts which they chase. This 
is a remnant of that superstition which led Pizarro and Cortez 
to hunt down the ·:Mexicans with blood hounds; .and which 
proved them (Christians though they styled themselves) to be 
far worse savages than those whom they persecuted under-_that 

• name. It is not the tincture of a skin by whi~h the rights of ; 

these people are to be tes~ed.. ·we are beginning to recover 

from pur mistake oti this ground,. with regard to another un

fortunate race. Let us ,not create for ourselves, and place in 

the hands of ajust God, a new scourge of.a similar description. 


However variously coloured. by difference of ·climate or 
other adventitious causes, the human beings who people this 
gfobe belong td the same family, an,d derive from their com
mon, farent equal rights. We see them, all over the earth, 
formed info nations of different hue, without the slightes~ 

_ question of their sovereignty on this ground.· And as to their 
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being 'savages, heathens, and ignorant wandering tribes, even 
if this were still the case, which we know it is not, it would 
not detract from their independence and sovereignty as states; 
nor weaken in the slightest degree the obligation of th~se 
treaties which we have thought proper to. form with them. 

· It was, indeed; once made a question whether treaties with 
heathens were binding on Christians, the other contracting 
party. "Grotius (says Vatfol, b. ii, c. xii;§ 16) has treate~ 
this subject at large, and. this discussion might be necessary at 
a time when the madness of party still darkened those princi
ples which it had ~ong caused to· be forgotten; but we may 
venture to belieye tha~ it would be superfluous in our age. 
The law of nature .alone ·regulates treaties; the difference of 
religion is a thing absolutely foreign to .them. Different peo
ple treat with each other in quality of men, and not under the 
character o( Christians or Mussulmen ..;Their co:111mon safety 
requires that they shoul<l treat with each other and treat with 
s~curity: Every religion that should in this case clash with 
the law of nature, would bear upon it the marks of reproba
tidn; and it could not cD)Ue· from the Author of nature, who 
is always constant, always faithful." · 

· · ·would to. God that the_religion,-of which we boast in theory, 
m(l.y be marked in. practice with·those · divine traits. But if 
the tree 1;,e to. be judged by the 'fruits, al'\d the fruit of the 
Christian tree be ta do untQ ot~ers as we. would they should 
do unto us, it is much to be feared that there are few nations 
on the earth • th.at could rightfully revive -the <liscpssion of 
Grotius. May ~ve be found to be one·.of.these few .. ·· 

· The Cherokees, however, are no longer subject to the charge 
of heathenism. · The religion o,f the cross has ?een introduced 
among them; and, most opportunely for them; has. been em~ 
braced extensively. Such is tte allegation of the bill, ~nd it 
remains to be contradicted by an answer. . . 
.'If it be necessary to the politic.al existence of a state, that 

they shoul,d .cease to be wandering savages: they h~ve ceased. 
They have become cultivators of the earth, herd~me_n, and 
mechanics. . If it be necessary to the_ir political existence as a 
state, that they should· have a settled and organized govern~ 
:inent, and a regular administratio'n . of laws and justice:_ they 
have them all; and, until this invasion of their rights, WCl'e . . ' 
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prospering in peace and advancing rapidly in civilization: and 
religion. 

Bu~ such is the strange J)erverseness of the human mind, 
especially when darkened and distorted by inter.est; that this 
very change in their intellectual and moral condition; which, 
one should have thought, a priori, would have reII?,oved all 
shadow of objection to the. force of any treaties with them; has 
become itself an offence, and a new and substantial ground 
of persecution. Georgia, as one of the U,nited States, has been 
labouring for nearly half a century, in conjunction with her 
sister states, with the most humane and christian assiduity and 
perseverance, to bring about a change in the intellectual and 
moral condition of these people ; and having completely 
effected the purpose, she finds in this very change a ground of 
quarrel with her pupils, as well as with her sister states, her 
auxiliaries in this werk of piety; accusing .the latter of a hypo
critical affectation of benevolence in bringing about this refor
mation, and the former of a violation of her sovereignty in sett
ing up an independent gover~ment within her chartered limits. 
So long as they were savage, they were perµiitted to govern 
themselves by their own laws.and customs without complaint; 
but having now, under the tuition of Georgia and. the other 
states of the union, become civilized; and having established 
a regular and well balanced government, and a code of just 
and rational laws, their right of self government is at an end. 
So it would seem that, in the estimate of their preceptress, 
their right to govern themselves diminishes in the ratio that 
their capacity for self government increases, and expires' en
tirely when that capacity becomes complete. 

What can these unfortunate people do that will give satisfac
tion to the state of Georgia? ·While they were in their original 
hunter· state, and fierce and powerful· in war, their inroads on 
the frontier w~re the constant theme of complaint;. and it was 
thought on every hand to be the true policy, as weil as the Chris
tian duty, of the United States, to· endeayour to reclaim and 
civilize them •.This wish was indicated to them by the treaty of 
Holston; negotiated, as we· have seen, under the immediate di
rection of president Washington. The fourteenth article of that 
treaty is in these words: "that the Cherokee nation may be led 
'to a greater degree of civilization, and to become herdsmen and 

N 
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cultivators, instead of remaining in a state of hunters, the 
United States will, from time to time, furnish gratuitously the 
said nation with useful implements of husbandry; and farther, 
to assist the said na.tion in so desirable a pursuit, and at the 
same time to establish a certain mod() of communication, the 
United States will send such and so many persons to reside 
in said nation, as they may judge proper, not to exceed four in 
number, who shall qualify themselves to act as interpreters. 
These persons shall have lands assigned to them by the Chero
kees for cultivation for themselves and their successors, but 
they shall be precluded from exercising any kind of traffic." 
. The policy here announced was pressed by general \Vash

ington during the eight years of his administration with all the 
earnestness and energy which distinguished his character, and 
was follo\.yed up by his successors with so much prosperity, that 
in 1808 the upper towns communicated. to president Jeffer
son their anxious desire to renounce the hunter state, and to 

-eng~ge in the .pursuits of agriculture and civilized life in 
the coun~ry they then occupied; and they were encouraged by 
him so to do, by the assurance of .the patronage, aid, and 
good neighbourhood ofthe United States. This fact is recited 
in the preamble to the treaty of 1_817, and that treaty was ex
pressly made _to give ~ffect, among other things, to the accom
plishment of this purpose, This was follo')'ed by the treaty 
of 18~9, one o(_ whose avowed objects it is to enable these 
Cherokees to commence witlwu,t delay the measures which 
'they deem necessary for the civilization and preservation 
of (heir nation; and, by the same treaty, the United States 
accept a cession of their lands, in trust, to form a school
fund, to be applied under the direction of t~e president of the 
United States " to diffuse the benefits of ~ducation among 
them." ' 

Thus, as their exclusive right to give the law within their 
own territory had been recognized by the treaty-of Holston, 
their right to give it, in the character of a civilized nation, is 
recognised by these latter treaties: and if an organized govern
ment, and a code of rational laws, well administered, be essen
tial to the consummation of their character as a state, that 
consummation has now been given under the sanction and co
operation of the United States. 
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They have been sometimes called Indian tribes: does this 
name touch the question oftheir political. existence as a state.'! 
I apprehend not: for the name has no connexion whatever 
with the political character of the people to whom it is ap
plied. The word tribe is defined by Webster; 1. A family, 
race or .series of generations descending from the same pro
genitor, and kept distinct, as in the case of the twelve tribes 
of Israel, descended from the twelve sons of Jacob. 2. A 
division, class or• distinct portion of people, from whatever, 
cause that distinction may have originated. The different 
nations of this earth have all descended from the same pro~ 
genitor, and, in reference to their common· origin, may with 
strict propriety be called tribes. The Jews, in the height of 
their national glory, ~ere still but tribes. David and Solo
mon, in succession, ruled over ten of thes.e tribes in the land 
of Judea: were they not states, and sovereign states too? 
Rome and Athens were both divided into tribes: did they, for 
this reason, cease to be states. With regard to the Indians, 
the term tribes conveys no ·other idea than that of their divi
sion into separate nations, as the Cherokees, Chicasaws,' Choc
taws, Creeks, &c. .We see that ln these treaties they are called 
nations, not tribes. . It is not a name; however, by which 
the political condition of a people· is to be tested. · Whether 
a separate community be called a nation or a tribe, we have 
seen that if they possess the independent power of self govern
ment, of making legitimate war and of terminating these wars 
by treaties of peace, they ·are states in the sense of the· law of 
nations: and by these tests it seems to us incontrov·ertihly 
clear that the Cherokee nation is a state. . 

Are they a foreign .~tale in the sense of the constitution? 
Now it is admitted that unless they be, this court cannot take 
original jurisdiction of the subject . 

. The question being as to what is meant by a foreign state 
in that part of the constitution which marks out the original 
jurisdiction of this court; it is proper to look to the passage 
itself, to observe the connexion in which the terms are used 
and the ide~s 'associated with it, and thus to collect from the· 
context, the meaning of the instrument. ' 

According to the constitution as first adopted, the original 
jurisdiction of the supreme court extended, .. 
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1. To controversies between two or more states; meaning, 
as all admit, two or more states of this union. 

2. To controversies between a state and citizens pf another 
state; stiU meaning states ofthe union. 

3. To controversies between a state (that is a state of the 
union) and a foreign state; which can mean only a state for
eign to the union: and the first and third heads of jurisdic
tion remain untouched by the eleventh.amendment. 

The parties presented under the first head as founding the 
original jurisdiction of this court are two or more states. 
No one disputes that this means states of the union. 

The parties presented in contrast. under the second head 
are, on the one hand a state, which no one can dispute means 
a state of the union; and on the other a foreign state: foreign 
to what? Manifestly foreign to "that union to ,which the 
other state belongs. The only ideas presented .to the mind 
are a state of the union and a state out of the union . 

.The ideas are purely political, not local or geographical. 
The only ·distinction awakened in the mind is the distinc
tion between a state of the union, and a state foreign to 
the unio_n. And this construction, forced upon the under
standing by the context, is confirmed by a consideration of the 
reason which manifestly prompted this provision in the con
stitution; which was to offer to the foreign state the most 
impartial tribunal that our institutions afford, and the highest 
court of the nation, which could, alone, be known to them 
as the nation. . For under our political in;tituti~ns, foreign 
states, in their national and public capacity, can have no 
knowledge of the state governments. · Their only intercourse 
is with the government of the United States. With this gov
_ernment they treat, and from this gqvernment they have the 
right to demand a fair construct!on. and er.iforcement of these 
treaties. To this government they have a right to look for 
jusHce; and if a matter of judicial controversy arise between 
them and a state, the·only proper tribunal for its settlement is 
the court of the government which exclusively conducts aH 
our foreign relations: and this is more ·pre-eminently proper 
if the controversy· arise _out of a public treaty which they 
have previouslynegotiatedwith the government ofthe United 
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States. To refer them to the courts of the offending , state 
itself, on such an occasion, would be mockery and insult. 
, If these views are sound (as I think they must be admitted 

to be), let us bring them to the case of the Cherokee Indians. 
We have proved that they are a state; are they a state of 
this union? Every one will answer no: then, by inevitable 
necessity, they are a state foreign to the union, and a foreign 
state in the sense of.our constitution. 

Is not their case as precisely 'within the sp'irit and reason, 
as the letter of the constitution? Is not this the only important 
tribunal which our institutions offer to them, when one of the 
states of this union· is the defendant'! In ~heir political 
capacity can they know the governments of these states any 
more than any· other foreign state?' · Can they treat with the ·. 
states: are not their treaties necessarily with the United 
States? Is it not, then, from the government of the United 
States that they have a right to demand the fair construction 
and faithful performance of these treaties? And since this is 
a controversy with a 'state, growing out of their treaties with 
the United States; to what other tribunal c'an·they be with any 
p~opriety,justice, or decency referred~ but to the co·urt of the 
government with which they have formed these treaties? 
Will you turn them over to the courts of the offending_ s~ate? 
Would not this be as much mockery and insult in their case, 
as in the· case of any other foreign state, having a similar 
controversy'! Can any one motive be imagined for this pro
vision in our constitution, which does not apply with preci"sely 
the same force to the Cherokee nati'on, as to any other for~ign 
state? If not; the spirit and reason of the constitution,:as 
well as its letter, clearly embrace their case, and imperiously 
call upon this honourable court to assume the jttrisdiction. 

I can anticipate no contrariety of opinion that can arise ·upon 
this subject, but from confounding the political idea ofa fo
reign s,tate, as presented by the constitution,· with the geo
graphical idea which the same e,cpression 1~ight present in a 
different connexion. Foreign is a relative term of. various 
signification, and its sense depends upon that relation; upon 
the thing with which it is compared, and ,to which it is put in 
apposition. The word "foreign" does frequently give the 
idea of mere locality, without regard to· jurisdiction; but 
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even in this sense, its signification varies with the idea with 
which it is compared in the mind of the speaker. The inhabi
tants of a village call every stranger a foreigne1·, although he 
may reside in the same county; the comparative idea being 
that of the village. In our large commercial cities, a foreigner 
gives the idea of one from a distant country, the comparison 
being made with the wf10le United States. In London, a man 
who is about to make a voyage to the East Indies is said to be 
going to foreign parts, although those parts may belong to the 
dominion of the same crown;' the comparison being made 
with the British islands in the neighbourhood, without any 
reference to jurisdiction. ,ve speak of goods of foreign 
manufacture, in comparison with and contradistinction from 
goods made at home, that is of domestic manufacture, with
out any reference to jurisdiction. 

Sometimes the word presents a mere chemical idea, without 
any reference to place o~jurisdiction; tp.us we speak offoreign 
ingredients in water, - the standard of comparison being the 
element in its native purity.·, · . · 

Af others it has. a sense merely metaphysical; thus we say, 
such an \intention was.foreign to my mind; the mind, free 
from any such intention, becomes the object of comparison. 

The adjective foreign joined to thLwme noun, will present 
a different idea ,vhen the object of comparison is different; 
thus, foreign country .will mean a country not within the 
jur~sdiction of our owngovernme1it;. or, it will mean simply 
a distant country in point of situation, accordingly as ju
risdiction or (ocality be the. several comparative ideas in the 
mind of the speaker. .,,hus '\,Vebster says, (verbo "fore:ign") 
"we call every country foreign which is not w_ithin the 
jurisdiction of our own government. In this sense Scot
land, before -the· union, was foreign· to England, and 
Canada is now foreign to the United States. More general
ly,'~ he c~ntinues, "foreign is applied to countries more 
remote than an adjacent territory; as a foreign market, a 
foreign prince. In the United States all transatlantic coun
tries are foreign." . 

Thus, in order to ascertain the meaning of the wotdforeign, 
in .any gi:ven case, it is indispensably necessary to ascertain 
the idea with which it is compared an<l to which it is opposed: 
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since it is that, and that alone, which gives the true measure 
of its meaning; as every experiment that we can make upon 
the subject will satisfy us. 

Now let us turn again to the passage of the constitution 
under consideration,. with reference to this object of ascer• 
taining the comparative idea to which the wordforeign is there 
opposed. · The supreme court shall have original jurisdiction 
of all controversies betwe~n a state of this union and afor-
eign state: Is it not ·clear that a state of the union is the 
comparative idea, to which the foreign state is opposed, and 
consequently that a foreign state means any state which 
does not belong to the union? 

Again, the constitution is a political not a ·geographical 
instrument, and it is here dealing, emphatically, with a ques
tion ofpolicy and jurispr.udence, not with one of locality. 
The word state is used in its political, not in its geographi
cal sense. · It means "a political body or body politic," as 
Webster defines it; or a separate community, under a gov
ernment of their own, as the writers on the law of nations 
define it; or a separate political community acknowledged as 
such by the governor of the United States, as this court has 
defined it. · In all which senses,.the Cherokee nation is_ a 
state, and a state foreign to.. our confederacy; therefore a 
foreign state in the sense of the.constitution. 

If they be not a foreign state, and a soverezgn state, by 
what right do the president and senate.of _the United States 
treat with them?· Their power to make treaties is derived 
solely from the constitutio~ of the United States. The term 
treaty is borrowed from the law of nations,· and t~ that law 
we are, therefore, to refer for · its meaning. _ Now, by that 
law, what is a treaty.? HA treaty,· in Latin fcedus, is a pact 
made with a view, to- the public welfare by the superior. 
power, either for perpetuity, or for a considerable time." 
Vat. B. II; c. 12, § 152. By whom can such treaties be 
made? "Public treaties -can only be executed by superior 
powers, by sovereigns who contract in the name of the 
state." Id. ib. § .154. Now as a sovereign cannot make a 
treaty with himself, he contracts only with another sovereign, 
each necessarily foreign to the other at the time of the treaty: 
for if they be two sovereignties, they are necessarily exclu

http:senate.of
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sive ofeach other in their respective spheres. In what light, 
then, can these treaties, thus.continually made by the president 
and senate of the United States, be regarded but as acknow
ledgements that the Cherokee nation .is a foreign sovereign, 
a foreign state: since they have no· constitutional right. to 
form a treaty but with such a state? 

To what branch of our government does it belong, under 
our constitution, to decide the question of "foreign state, or 
not a foreign state?" This question has been repeatedly 

· raised before this court, and the uniform and unanimous deci
sion has been, that it belongs exclusively to that branch of the 
government to which the conduct of our foreign relations has 
been entrusted by the constitution; the executive branch. 
It has been again and again argued here, that',the revolutions 
in the colonies of France and Spain had reach~d such a point 
as that this court could regard them as states, in the sense of 
our constitution apd laws: but the answer has invariably been, 
that this .court could recognize none of these governments as 
states, until they had been recognized as such by our own 
executive, to whom the question exclusively belongs: and it 
follows, by necessary consequence, that this court cannot 
refuse to recognize as foreign states and as sovereign states 
those whom our executive has 1·ecogriized as such; for if the 
power belong exclusively to· the executive, their decision 
must be conclusive.· Now what more solemn and decisive 
recognition of a foreign and sovereign state can the execu
tive atford, than by making a public treaty with them? This 
has always been held conclusive by this tribunal: and this re
cognition of the Cherokees as a foreign and sovereign state, 
has been constantly afforded by the president and.senate of 
the United States, from the foundation. of our government 
to the present day. Can this court; then, refuse to recognize 
them as a foreign state? 

Can it be denied, these treatie~ compose a part of the su
preme law of this land, in thefr character of treaties.'! In a 
question of property brought before you, and turning on 
these treaties; could you say that they were not treaties, 
when the president ·and senate, to whom the question exclu
sively belongs, have so repeatedly declared tjlat they are 

. treaties? · And if you. would, on a question of property, 
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admit them to be· treaties, does not this admission necessarily 
involve the admission that those with whom ihey have been 
made are sovereign ancl foreign states'! · 

Are the Cherokees citizens of the United. States.'! . It is 
impossible to open any one of these treaties without reading 
the negative answer in·every provision.. They are perpetually 
mentioned in contradistinction to the citizens of the United 
States.: The boundary' of.their territory is called a boundary 
between the citize1is of tM .United States, and tlte Cherokee 
Indians. · The citizens of the United .States are prohibited 
from settling on the lands of the Chero~ees under pain of · 
such punishment as the Cherokees may choose to inflict. . But. 
it is needless to go through these provisions, for your hon- ' 
ours must hav'e observed thaf every provision;and almost every 
line, contains the demonstration: that they are not citizens. 
Nay the general fact of treattng with them·involves' the, same 
demonstration. -·· · · 

But, independert of these treaties, we all know thattpey 
are not citizens of the Uniti;d Statc.s. 'l;hey owe no allegi~ 
an~e to your constitution; ha\:e no .V,oice in your laws, and are 
not bound by them. They pay you no_ taxes; contribute no
thing to the. support of iour civil list.· .They, take no part in 
your foreign wars, unless· ·they choose to · do so,. _They ca·n 
make- war' upon you· themselves, without eommitting· treason. 
This last feature of the ·Case alone .is~ of itself, demon:strati ve ' 
of the fact that they' are not citizens of the .Uuit.ed States. 

And if they are not citizen1 bf the Ullitetl States what' are 
they; what can they be,· but aliens! : There· is no. middle 
character k110.wn to our constitution a:nd laws. ·And.if. they 
be a nation of aliens, what can they be but a foreign na
tio'n, aforeign state; in.the sense 0£ t'he constitution? , 

That they are al4ens has. ,.heen solemnly <iecided in New 
York: and indeed there is no possibility of avoiding this con
clusion, but by declaring them to· be citizens of the ,United 
States: but this it is not possible to,<lb but by nband'onirig the 
only esqblished tests of' alienage and citizenship; the test 
of allegiatice: · · · 

Now if the individuals of this nation be aliens, they have 
a right to. sue a citizeh in the feaeral 'c::ircuit c6urts; and ,if ,the 
individuals 'of the nation have a right to the jurisdiction: of 

'0 . . 
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your circuit courts, must' not the nation collectively to which 
they belong have right to sue .in this court, where a state is a 
party? Can y'ciur ~onoors ,conr:eive a case in which an alien 
can sue in the circuit .courts, where· the state to which he be
longs is not a foreign slate? · Does not the supposition involve 
a solecism in ten~s?· If the individual be an alien., does it not 
follow,' 1nevi~abty; th~t the state to. which he belongs is a 

. foreign state? .. And ,if so, the. unavoidable admission that 
the Cherokees are aliens draws along with it the equally una
. voidable. copclusion that their state is a foreign .state and, 
consequently; that they have a right to the original jurisdie

..tion of_ th.is court, against a state of Jhe union. 
If, on the other hand,.the Cherokee nation he. not .a foreign 

state, then the people of, that nation are not aliens, a_nd not 
being aliens, must be citizen$ of the. Unitl3d States: whic~ no 
jurist, with these treaties an~ the c~nstitution of the Un~ted 
States before him, can affirm. · • . ·. · . 

~uch are. the' views which have, 'conducted the counsel of 
these people to ,the conchision, t.[iat :they are' authorised to stand 
before this court in the character of a foreign state, and to _in
voke its jurisdiction against the defendant. . 

·what are the objections to considering t.hem as .a foreign 
.state.'!· Is it, according to the populal," notion, that they are 
not a fransailantfc state? Th~n ~Iexic,o is not a foreign 
state, .which will.hardly be affirmed. . , 

Is it that they lie .within the. territorial limits of the.United 
States? . But this would_ be changing the political idea of a 
foreign state, 'which has .been shown to have been that of the 
constitution, into a geographical idea, which is altogether 
foreign. to the. reason,' spi'rit, and .policy ·or this provision of 
the constitution. The design certµ.inly was, to give to , any 
a~d every state, foreign to ou.j, confederacy, .a right to come 
into this c?urt agaii:i,st any state of U~e confederacy, instead 
of driving it into. t_he prejudiced courts of the offenqing state; 
to keep th:e constructio9, of ourpational acts_ within. the sph~re 

1

of the national tribunal; and to prevent tp.e .multifarious tribu
nals of the .states from compromitting, by their ,opposite and 
c~nflicting adjudications, ,the honour and {leace of the.._United 
Stat~s! _A~~ these being the objects, of "'.hat po~s~ble conse
quence ~an .it be. wliether the foreign _state be.on this conti
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nerit or off it; or what may be its local habitation;· or its 
name? If it be a state "foreign to our confedfracy, ac
knowledged. by the executive to be foreign by the act of treat
ing with it, and by the character·of the stipulations contained 
in those treaties; the whole policy of this provision in 1.he 
co·nstitution bears upon them at once, in full· force,. whatever 
may be their place -of 'residence, or their physical strength. 

Is it supposed~ that the fact cif their being surrounded by the 
territory of the United Stat~s destroys their character of a 
state, and a foreign state? How does it happen that this effect 
was not produced upon the Han~e, towns in Germany?· Ham
burg," now the head of these free towns, is surrounded by the 
dominions of Lower Saxony; .They are all embosomed in the 
territory of some _one or ·othe_r of. the- German princes. ···Yet 
are they states, and foreign states, with ·a separate· capacity 
of self government, and of treating with other foreign states." 

It is not the local position, but the. actual allegiance, which 
determines the -q i:testion of foreign or domestic, with regard 
to states, in that political sense in which the judicial. clause 
presents the subject; · It is; we respectfully conceive, looking 
at the subject in a false poin~ of view, fo say that .they cannot 
be foreign but must be "domestic states, because. they are sur
rounded by the terntory of the' United States: it 'is making it 
a geogr,apldcal instead of a political question: ." It has· hap• 
pened; in divers iristances; in ancient as well as inode 

0 

rn· times, 
that the same place has been, alternately, foreign and ·do
mestic as "its actual 'allegian·ce has. yaried, "without any regard 
to its lo·cal situation.' · The Samnites wen~ yet· a free an.d sove
reign state, after the country all a~ound them had lJeen redu
ced by the power of the Roman arm~: were they, be,cause 
tnus surrounded by the territories of Rome~ a domestic state 
of Rome; or a state of Rome in any sense? On the contrary, 
so long as they owed allegiance ·only to their own laws they 
were a foreign• state.· -But they lost that character when at 
length they bowed to the superior po~er of Rome;.th~y were 
no longer a foreign state, but a part o'f the dgmestic empire of 
Rome. Samnium \Vas still in· the same: place: it was not 
locality, therefore, that stamped the· character of foreign or 
domestic in that country, but allegiance mer,ely. · Ancient 
history abounds with instances of this 1{ind. 
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Let us come down to mo~e modern times. England; for a 
long time, held several states in the· heart oJ France, as com
pletely surrounded by the territory of ,France, as the Cherokee 
territory is surrounde<l'by the territory _of the United States; 
and, considered geographically merely, as essentially and inti
mately incorporated with France as the Cherokee country with 
the United States. Y~t, while the possession by England con
tinu~d, these towns were. politically foreign to France,'and 
politically domestic to England: and again, the same towns, 
when ;econquered or relinquished to Fralic~, became domestic 
to.France, and foreign to E7?gland. Calvin.'s Case, 7 Co. 21. 

Our own . country presents us with an'Other illustration of 
the same <;haracter, which occ4rred during our last war with 
Great l3ritain. The port of Castine ~vas a domest-ic port of 
the United States: but. it was seized by the. Pritish arms in 
Sept~mber 1814; an,d retained u~det that allegi,rnce from that 
time till tbe. tteaty ofpeace in ~815.~ This court has decided ·, 
that while it was in 'the ;ictual, allegiance bf Gre~t Britain,' _it 
was a foreign port.· It was restored under the treaty of peace, 
and again bec:ame a dfnzestic port. The United States vs. 
Rice, 4 '\Vheaton, 314. The samerquestioi:i cam& under the 
consideration. _of th~ judge -0f the first circuit', in the ca/,e 
of the United States vs. Hayward, 2 Gal. 501, 2) in which 
Castine was jn}ike manner held t~ be, for the. time, a fo-· 
reign po1·t, ~.ecause a port extra ligeantiam reipublic:£> The 
judge, in pronouncing the. opi,nion of.the court in that case, 
following the principles'· laic.l do,vn by _Sir WiUiairi Scott· in 
the case of th~ Fol.tina, 1 Dodson, 451, says, th,1t " the. alle
giance to Great Britain \v'as tem,pora~y, ancl the possession n·ot 
that fair possession which gives ~o .the conqueror plenum et 
utile. dominium, the complete and perfect ownership of pro
perty. ,__It could only be, by a renun'Ciati_on in a treaty of 
peace, or by posse,ssion' so long ~ind pe~manent. as should af-. 
for\,! conclusive proof that the territory was altogether aban
doned by its sovereign, or lia<l been irretrievably subdued, 
that ~t coulc) be ('.Ot.isi<lQrCd as incorporated into the dominions 
of the British ·sovereign.'~ On this v~e,v of;the subject; he 
did not consider Castine as absolutely within the dominjons 
of· the British· sovereign' and· ir-corporated · into his realm; 
though he did c_onsi<le~ it ,~,a foreign port,pro h~c vice. But 
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had the possession been relinquished to his Britannic ma
jesly by a treaty ofpeace, or had .his possession been so long 
ancl,permanent as to afford satisfactory evidence o~ its relin
quishment to him,· .then it would have become a foreign 
port absolutely, and h_ave been incorporated with the British 
realm: yet would. its geographi~al position have been pre
cisely the same as when it was a domestic port of the United 
States.". Now the circumsta~ces, which the judge of the first 
district held would .have been sufficient to have stamped 'a 
permanen~ foreign character on Castine, exist, i~ far fuller 
force, with regard to the Cherokee territory: fo:r .this never 
has been in· the possession of the United States, nor of. the 
states indivi<l1:1ally, no~ of the British government under 
whom we claim. · ·The exclusiv.e possession. has been, from 
time immemorial, in the Cherokee nation, and their title has 
been acknowledged again and again, by treaties of peace 
and treaties ofamity and cession. · 

It is not· geographical situ<1tion, therefore, but political 
situation .which is to determine the question of foreign state 
or not, under th'e judicial .clause of t.h(} constitution which we 
are now considering~ · · · . · . ' . . . . · .' 

. ~' But the:y'lie >within-. the charte.red limits· of Georgia.'' 
This is the a·rgument which is supposed t,o. dislodge theµi 
from all their, pretension~ to the ~haracter of a state, and, a 
fortiori, of a foreign state. The court will pe~ceive that 
this is, under an immaterial change of terms, the only objection 
which· we have just been considering~ for if their lying within 
the territqrial lim.its of the United ,States does not i\ffect the 
questio.n of.their being a foreign state, their lyi~g· within the 
territorial liJ,nits of the state of Georgia ,can no. 'more affect that 

.question. . . · · . · · . 
. "They lie within 'the chart~~ed limits of Georgia?" .They 

lie exactly where they have hi~ fo·r a tim~ long antecedent to 
the existence of that sb.te, and very p1:ob.:1bJi, lot'lg antecedent 

· to the existence o~ the, monarchy from which that staJe de~ 
rives its.charter. They havo owned that· country,from time 
immemorial: whereas, the charter which gave being to the 
state of Georgia is not . yet an hundred years old. Where 
have these chartered limits been during all the time that these 
tre3:ties have been. negotiating; in which Georgia as one of the 
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parties has been constantly acknowledging that the territory 
belongs t'o the Ch.erokees, a11d is under their sole and exclu
sive jurisdiction? These chartered limits had certainly as 
much vigour and magic about them when they were first pre
scribed, as they have at this day. How- does it happen that 
they have never been. until now conside.red by the British 
monarc~ who gave the charter, by his subjects who took it, 
nor even by the state of Georgia who succeeded to it, as af
fecting the rights of the Cherokees? . 
' The Cherokees were no parties to that charter. As to 

them, it was ?'es inter alios acta. . What right had the king 
of England to grant to his subjects the lands which the com
mon father of the human family had previously assigned . to 
their people? - Was it the right of discovery? I3ut in what 
chapter of the law of nations shall we find .any such right re~ 
cognizecl with regard to a country which was previously inhab
ited. The first <liscover~r of a desert island or country may 
acquire a right to take possession of it, on the principle of trea
sure. found of w_hich there is no prior owner. · .But no· such 
right is acquired as 'to a country which is· previously possessed. 
by•another nation. . . . .. ' 

I arn aware 'of the"'question to which the disco,·ery of this 
western world has given rise among the writers on th~ law of 
nations. \Ve are all aware o( the monstrous pretensions of 
Pope Alexander, in nffec~irig to divi4e a great part' of the 
world h.etwecn the c~owns uf Castille and .Portugal.:. The ab
surdity o.f this prete.nsion has been justly exposed .by :ill the 
writers of any authority on this subject: while the same wri
ters have given.a colour to the usurpations practised in this 
hemisphere which philosophy and religiori must equally con
demn.· · · · · · . · . , 

Vattel; one of the most '1l!mane among these writers, has 
given a colour to the transaction. which is not founded in 
fact. ' ." The wholp eartj1," he says," is appointed for the nou-' 
rishment qf its inhabitants, -but it would .be incapable of .doing 
it,-was it uncultivated. E,·ery nation is then· obliged by the 
law of nature to cultivate the ground· that has fallen to its · 
share." After noticing the ancient Germans and modern Tar
tars, he add~, "there are others, who, to avoid agriculture; 
would live only by hunting and their flocks. Thi~ might 
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doubtless be allowed to the first ag~s of the world when the 
earth, without cuHivation,-produced more than was sufficient 
to feed its few inhabitants. But, at present, when the human 
race is so greatly multiplied, 'it could not subsist if all nations 
resolved to live in that manner.. Those who still retain this 
idle life, usurp more extensive territories than. they would 
liave occasion for were they to use ho~est labour, and have, 
therefore, no reason to complain if other nations more Iabo
ri.ous and too closely con.fined cqme to possess a part. Thus, 
though the conquest of the civilfzed empires of Peru and 
Mexico were a notorious usitipation, the establishment' of 
many colonies on the c~ntinent of North America may, on 
their con.fining themselves within bounds, be ex~remely 
lawful. The people of these vast cou~tries rather overran than 
inhabited them." Vat. B._ l,"c. 8, § 81. · 

Again, he says (J;l. 1, 'C. 18, ·§ 209), "there is another celebra
ted question to which the discovery ofthe'new world has princi
pally given rise. lt is asked ifa nation may lawfully take 11oss
essicin of a part ofa vast country, irr \Vhich there are found none 
but erratic nations, incapable by the smallness of their; numbers 
to people the whole?. We hav:e already observed (§ 81}; in 
establishing the obligation to cultivate the ·earth, that 'these 
nations cannot exclusively appropriate to. themselves ,more 
lands than they have occasionfor, a~d which· they are now 
unable to, settle and cultivate. Their removing their ·ha.bi-· 
tations through · these immense regions cannot be taken · 
for a true. and legal possession, and the pOople of Europe, too 
closely pent up, finding land of which these nations ,ar_e in no 
particular want; and of which they make no actual or constant 
us'e, may lawfully possess· it, and establish colohies there. 
'\Ve have already said, that the earth belongs to the.human race 
in general, and was designed to furnish it with subsistence: if 
each nation had resolved from the beginning. to appropriate to 
itself a yast country, that the pc9ple might live only by hunt
ing, fishing and wild° fruits, our glol'ie would not be sufficient 
to maintain a tenth pa~t of its present inhabitants. People 
have not then deviated from the views of nature in confihing 
the Indians within narrow· limits. However, we cannot 
help praising t~e moderation of the English puritans who 
settled first in New England, who, notwithstanding their being 
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furnished with a charter from their sovereign, purchased of 
:the Indians the lands they resolved to cultivate. This laudable 
example .was followed by Mr vVilliam Penn, who planted the 
eolony of Quakers in Pennsylvania.'·' 

These passages have furnished an argument elsewhere, in 
favour of the claim set up by Georgia to the lands of the In
·dians. Let us see to what they amount. . In the first place, 
it is very.clear that the author. does not put the European 
right to take possession of tl~is country on the ground of dis
covery, as against the natives, but on an entirely different 
ground. His position is, that the earth was given to the hu
man family for the common subsistence of the whole race of 
meri, and that it is the duty of all so to use it .as to make it 
capable of supporting the greatest possible number of human 
beings; which, he says, can be effected only by agriculture. 
From this principle, he de<luc~s · the COl}clusion, that when, 
by an·over crowded population, the capacity.for subsistence 
is. exhausted in Europe, the people ·of that country, extruded 
from it by excess of. numbers, haYe a natural right to· seek 
some other part .of the world where the land is more abun.. 
dant and the people few, or. where the roving and hunter 
habits of the natives leaves the earth to be cultivated by those 
who are willing to do it. vVithout stopping, to question the 
soundness of this great agrarian law of nations, or remark
ing on the c~nsequences to which it would lead among the 
different powers of Europe themselves; l~t us- admit, for the 
sake of argument, the correctness of the principle, and see how 
far it justifies the original intrusion of the Europeans into this. 
conti,nent, or affects. the question now before the court. , , 

The law stated brVattel is the law of necessity. The 
people. of Europe, too closely thronged _and pe~t. up· t? 
be able to draw a subsistence from the earth there, have a na
tural right to avoid death by famine by s~eking to draw that 
subsistence from the earth here, ,vhere the native:,; had more 
land than- they wanted: and this is the justification offered by 
Vattel for the establishment of' European colonies 'in North 

_America. - ' · 
But is thjs the principle on \vhich, in point of fact, they 

were established? Was it lhe too dense population of Spain 
and Portugal;which stimulated Columbus to: his voyages of 
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discovery, or which ~ncited the powers of Europe to rival 
him in his wealth? \Vas it the over crowded population of 
England which led Sir Walter Raleigh to his voyages on the 
coast of Virginia and Carolina; and fmaliy led to the estab
lishment of the southern colonies? \Ve know it was not: 
hut that it was the same aw·i sacra fames which actuated 
Spain and Portugal; and which is at work at the present mo
mept. Was it th,e w;rnt of animal subsistence which peopled 
New England with Puritans? \Ve know .it was not: but that 
it was for conscience sake alone they sought the freedom o( 
\hese wilds. Was it animal necessity that settl~d Pennsyl
vania with Quakers? \Ve know it was not: but that it was for 

. the free enjoyment and diffusion of the re1igion of peace, that 
they made that portion of the desert smile.. Had this agrarian 
principle, for which Vattel contends, been carried throughout 
England, Scotland anll IrelandJ and the continent of Europe 
(since it is as justly applicable- to individuals as to nations), 
there cou1d and vvould have been no necessity to seek a sub
sistence in any other part of the world. No one colony can, 
with any colour of historical truth, be said to have been set-. 
tled on the principle on whieh alone Vattel seeks to defend it. 

Ilut SUJ)l?OSe (argumenti gratia) this necessity to have ex
isted, how fat· could, it have carried ~s according to Vattel's 
own principles? So_far only as to have accommodated here that 
part of the starving population of Europe which had been 
pressed out by its redundance. For the same author, in the 
chapter just quoted (Sect. 208), in considering the right of a 
nation to take possession of an uninhabited country, limits 
that right to sucli an extent as it can actually people and 
cultivate. Ilut were the charters of these colonies granted 
on this principle? On the contrary, they extended from the 
Atlantic to the Pacific Ocean, covering an area that would 
have.sustained, by cultivation, the whole population of Europe. 
The charter of Georgia was of this. description. It stretched 
originally from the mouths of the Savannah and Alatamaha to 
the Pacific ocean. ,vas this immense extent of country ne

- cessary for the support of the starving poor of the British do
minions; especially after the Qther vast grants which had been 
made to other colonies? \Vas Great Britain' in a condition,. 
with- the aid even of her whole population, to settle and cul

p 
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tivate with her subjects, these almost poundless territories 
which she professed to have granted, or even the hundredth 
part of them? · 

Let us step from the original settlement to the present mo
·ment. Is Georgia now in such a condition to settle and cultivate 
the land to which she has an indisputable title, that she must 
seek to grasp. more; and eject the Cherokees from the lands 
which have been guarantied to them by the United States? vVe 
know that she is in no such con<lition,-under no such ne
cessity. It is not then by the law of nations that she can vin
dicate either her original charter on her construction of it; 
oi: her present pretensions. 

But let us look to the other side. ' The author whom we 
have been considering countenances this claim, of which 
he treats, only as against the Indian tribes in the hunter 
state;·as to whom he says, the necessitous emigrants from 
over peopled Europe. have a right to confine those roving 
tribes "within na1·rower limits:" not to extirpate them, or 
even to expel them; but merely to confine these. hunters 
within narrower limits. But this is no longer the condition 
of the Cherokees. They are hunters no longer. They are 
doing ivhat Vattel says it is the duty of all nations to do, to 
draw upon the earth, by cultivation, for the support of life, 
and thus to contribute to the greatest po~sible multiplication 
ti.f- i:he human family; and they have now no more land than 
they want. The principles, then, which he advances as. to 
rcving tribes in the hunter state, have no longer any appli
cation to the Cherokees; ·and even if they had, they would 
not justify their extirpation. 

But farther: these people are connected with us by a series 
of ·solemn treaties~ by which they hold their land under the 
repeated and now perpetual guarantee of the United States. 
Is it to a people in this condition that Vattel applies the pass
ages which we have been considering? Has he any where 
maintained that the faith of treaties may be violated towards 
such a people? 'Ne have seen the reverse. · 

There is nothing, then, on the one side or the other, in the 
original necessities of England or in the present necessitie·s 
of Georgia, or in the actual situation of the Cherokee nation, 
which gives these passages from Vattel the slightest applica
tion to the case. 
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We have seen that the alleged right by discovery has no 
place in the law of nations, except with regard to uninhabited 
and desert places. \Vith regard to such pl~ces, against whom 
is the right asserted? Necessarily against subsequent discov- , 
erers only. In relation to inhabited countries, even though 
the inhabitants be in the hunter state, this right by discovery 
has no plea, except with regard to the starving superflux 
shaken off by the too crowded population of the old world; 
and then only according to the measure of their actual necessi
ties. If the sovereigns of Europe have asserted· a larger right 
by discovery to this western world, that right is not to be 
found in the natural law of nations: if it belong to the con
ventional branch of that law, it binds those only who are par
ties to such conventions. Vattel, Preliminary Rem. § 24. 
I know that in the case of Johnson and M'Intosh, 8 Wheaton, 
598, 9, this court has said, that it is not for the courts of the 
country which asserts this kind of title, to dispute it. But 
since the title is not to be found in the law of nations; has no 
foundation in natural justice; and exists only in the assertions 
of the monarchs of Europe, the courts of the country will 
not extend it beyond tlteir assertion. Let us see, then,. the 
title which has been asserted. 

·The English monarch asserted the right to grant the char
ters which he did grant. Did he assert thereby a right to ex
clude the original inhabitants from th~ir possessions, or to inter
fere with their self government? This is the right which 
Georgia professes to derive from her charter. Does her char
ter convey it?' Is such the proper construction of that instru
ment? The charter is now precisely ,vhat it was before our 
revolutionary war, while it was held by British subjects. 
Georgia claims to have succeeded by the i:evolution to theh: 
rights, and only to tlieirrights.. If the right of the Cherokees 
to hold and govern their territory be incompatible with that 
charter now, it has always been 1ncompatible with it. But 
was such a principle ever asserted either by the British mon
arch,s or by their grantees. Contemporaneous., long settled, and 
uniform exposition has.always been held conclusive in such 
a case: and this exposition will conduct us to a conclusion di
rectly at ·war with the pretensions of Georgia. 

The British monarch carried his pretended right of discovery 
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to the utmost extent to which this honourable court willfollow it. 
He asserted that right against all other discoverers. Ile ex
cluded them from :acquiring lands in this quarter by treaties of 
concession from the Indian sections. He insisted on monopoliz
ing the market: but he asserted this monopoly only against 
ot!ter foreign nations. Against the Indians themselves, he 
asserted 110 other title than that of a right to pu1·clwse such 
parts of their fonds as they chose voluntarily to cede. He 
asserted no right to drive them from their lands by force, nor 
lo interfere witli their self government; he could, there
fore, have intended to convey no such right by his charter; 
nor has it ever been pretended, until recently, that the char
ter comprised any such power. The British monarch never 
claimed the Indians as his subjects. He never claimed their 
allegiance. He never interfere(\ with. their self government. 

· He always regarded them as a separate people; and treated 
with them as a sovereign people, who were at perfect liberty 
to cede or to retain their lands, as they pleased. 

A brief reference to the operations of the British colonists, 
under this charter, will place this subject in a light too clear 
to be mistaken. 

The first company who crossed the Atlantic, under this 
charter, arrived at the present site of Savannah under Gene
ral Oglethorpe, in 1733. According to the present claim of 
Georgia, all the lands wilj1in the limits of that charter belonged 
to these colonists; and they had nothing more to do than t(?. 
take the possession and .to claim the allegiance of the Indians 
as a conquered people, and a part of the subjects of his Dritan

·nic majesty. Had any such arrogant pretension been set up, 
tliis conquered people, the lords of the forest, could, and 
probably would h:ive crushed the puny colony with .as much 
ease as they could have crushed the serpents' eggs around 
them. 13ut general Oglethorpe understood the charter as his 
sovereigt1 understood it. '' .fl treaty .was held with the 
C1·eek Indians, to whom the lands were admitted to belong, 
and the cession ofa considerable tract was obtained from 
them." 1 Marshall's Life of Washington, 226. 

Will it be said that this was the effecfofweakness and the want 
· of ability on the part of the colonists to assert their rigbts? 
How does_t.his comport with the idea that the Indians were a 
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conquered people.'! But it was not the effect of weakness. It 
was the effect of principle. It flowed from the universal un
der.standing that the land belonged to the Indians, and could 
be rightfully obtained from them only by voluntary cession. 
We have the proof of this by another treaty made by the 
officers of his Britannic majesty with the Cherokee and Creek 
nation;, of Indians, in 1773, just before the commencement of 
our revolutionary war; at a time when the colonists were in 
sufficient force to, have asserted these alleged rights against 
the Indians, if they had been supposed to exist. This is the 
treaty of Augusta, to be found in Crawford and Marbury's , 
edition of the Laws of Georgia (Appendix, page 600). Your 
honours will observe.that this was the purchase of anotl1,er 
cession of the Indian lands. You will observe the solicitude 
of the British commissioners to protect themselves against the 
imputation oLfor_ce_ or_iraudT by the solemn and emphatic 
assertion and reiteration of the fact, that this treaty ,vas made 
at the earnest solicitation of the Indians themselves, who 
were anxious to raise a fund for tlte payment of their debts 
to tlieir traders. And you will. observe, what is quite as 
much to our purpose, the striking manner in which the Indians 
are contradistinguished from the subjects of Ms Britannic 

· majesty, ·as we have seen they have since- ever been from 
lite citizens of tlie United States, "' 

[Here Mr Wirt read the. preamble and provisions of the 
treaty.] . 

How can we reconcile this treaty with the position that the 
charter, by its O\Vn proper vigour, had before transformed those 
Indians into subjects of the British king, and made their lands 
the property of the British crown? Again. The state of Geor
gia joined the confederation of the United States in 1778. In 
the year, 1783, that state herself )l)ade a treaty with the Che

. rokee Indians, in which their title is admitted, and the Chero
kees are again contradistinguished from the inhabitants of 
Georgia, as they had been before from the subjects of tlte 
British king. Then foll~w immediately the treaties of Hope
well, Holston, and others~ down to the present time, which we 
have already considered: and your honours will thus perceive, 
thal from tfie date of the charter of Georgia to this day, under 
every change of government, it has never been considered as 
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affecting the Indian possession and right of self government 
within their unceded territory. 

The state of Georgia considers her charter as an absolute 
and immediate grant of the present right ofpossessio;,, and 
present right of jurisdiction, over all the lands within the 
limits of that charter. It is upon this construction of it 
alone that she defends her present ~ourse. But is this the true 
construction of it, with regard to the native Indians? The 
charter must receive a construction according to the title, and 
the intention of the grantor. But the court, finding no 
foundation for his title in the law of nature or nations as ap
plied to the facts of the case, have said that they must respect 
the title as alleged and maintained by the government to 
wh.ich they belong, and by the antecedent government under 
whom we claim. 

Try the charter by this title, anil the pretension of Georgia 
is al_an end; for neither the British king who gave the char
ter, nor the colony which received it, ever pretended to 
regard it as an absolute and immediate grant of the pre
sent right of possession and the present right of jurisdic
tion, over all the lands within the limits of that charter. 
The state of Georgia did not so regard it, when she made her 
treaty with the Indians in 1783. She did not so regard it 
when, as a component part of the United States, she made her 
treaty of Hopewell in 1785; her treaty of Holston in 1791: 
and all the subsequent treaties down to the present time. She. 
did not so regard it when, in the ·year 1so2; she ceded her 
back ]ands to the United States, on the express condition that 
the United States should extinguish, as soon as it could be 
done peaceably and on reasonable terms, the Indian title 
to all the lands within her remaining limits: thus, clearly, 
admitting the subsistence of th~ India title, until it should be 
extinguished, peaceably and on reasonable terms, by a volun
tary cession from the Indians themselves. . 
· · The United States, the government to which this court 
immediately belongs, .have never considered the charter of 
Georgia . as an absolute and immediate grant to that 
state, of the present right of possession, and the pre
sent right of jurisdiction, over all the lands within the 
limits of that charter. The whole body of our treaties 



JANUARY TERM 1831. 119 

[The Cherokee Nation vs. The State of Georgia.] 

disprove it. They admit on the contrary the pr,esent right 
of possession, and the. present right of self government by 
the India1;s; and the continued subsistence of those rights 

· in them, until they shall be voluntarily relinquished. They· 
not only admit the Indian right of possession, but they 
have solemnly pledged the faith and honour of the United 
States to guaranty it by force of arms. Thus, the executive 
of Great Britain, the executive of the state of Georgia, and the 
executive of the United States have all concurred in disaffirming 
the construction now placed by .Georgia upon her charter; and 
in affirming the adverse right of possession and jurisdiction of 
the Indians. 

The. legislative branch of the government of Georgia did 
the same thing by their cession to the United States in 1802. 

The legislative branch of the government of the United 
States have continually done the same thing. All the laws of 
congress for regulating the intercourse with the Indian tribes, 
from the year 1790 down to this ~lay, have done the same, 
and take exactly the ground of the treaties which we have 
been considering. The intercourse act of 1802 unites all the 
provisions and deserves particular notice. ' 

The act is entitled "an act to regulate trade and intercourse 
with the Indian tribes, and to preserve peace on the frontier." 
2 Story's Laws U. S. p. 838. · · 

It begins with a description of the boundary between the 
U nitecl States and the Indian tribes, and provides "that if the 
boundary between Ihe said Indian tribes and the United 
States shall at any time hereafter be varied· by any treaty, 
which shall be made between the said Indian tribes and the 
United States, then all the provisions contained in this act 
shall be construed to apply to the line so to be varied, &c." 
This line is here called the boundary between the Indian 
tribes and the United States, thus not considering the Indian 
tribes as not within the United States, in the political view 

· of the subject, in that view in which the states of the union 
are withiu the U nitecl States. But the laws of Georgia have 
beaten down the treaty boundary; have in fact annihilated it; 
and declared these Indians to be within the state of Georgia, 
and the lands they occupy to be part of the ungranted lands of 
that state. 
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The second section of the act makes it penal in a citizen, 
or other person resident within the United States, to cross 
over or go within that boundary to hunt or otherwise destroy 
the game, or .to drive or carry stock to range on those lands. 
The state of Georgia has by her late laws repealed. and an
nulled this provision. of a law of the United States, and 
authorised her citizens to cross the boundary, not only to hunt 
the game, but to hunt the Indians themselves, to arrest, im
prison and even to execute them. 

The third section makes it penal for any such ci.tizen to go 
into the Indian country without a passport. This also the 
state of Georgia has annulled. ' 

The four.th section recognizes the Indian territory to be not 
within the jurisdiction of the states, very nearly in the words 
of the eleventh article of the treaty of Holston. It is in these 
words: 

"If any such citize·~ or other person shall go into any 
town, settlement, or territory belonging, or secured, by 
treaty with lite United States, to dny nation or tribe of 
Indians, and shall there commit robbery, larceny, trespass, 
or other crime, against the person or property of any friendly 
Indian or Indians, which would be punishable, if committed 
within the jurisdiction of ctny state, against a citizen of the 
United States: or unauthorised by law, and with a hostile in
tention, shall be found on any Indian land, such offender 
shall forfeit a sum not exceeding one hundred dollars, and be 
imprisoned not exceeding twelve months; and shall also when 
property is taken or destroyed, forfeit and pay to such Indian 
or Indians, to whom the pi:operty taken and destroyed belongs, 
a sum equal to tw~ce the ju~t value of the property so taken 
or destroyed: and if such offender shall be unable to pay a sum 
at least equal to the said just value, whatever such payment 
shall fall short shall be paid out of the trc~sury of the United 
States, &c." · · . 

Here is an exp~css acknowledgement that all towns, s'ettle
ments, and territories acknowledged by the treaties of the 
Uni~cd States to belong to the Indians, do in fact belong to 
them, and are not wit!dn the Jurisdiction of any state. · The 
towns, settlernen_ts, and territories of the Cherokees are ac
knowledged by the treaty of Holston to belong to them: they 
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are couse.quently here, as well as in the treaty of Holston, ad
mitted to be not within the jU1·isdiction ofany state: but 
the state of Georgia, placing herself in direct opposition both 
to this law and to the treaty, declares that the Cherokee terri
tory is within her jurisdiction; and she has seized upon that 
territory and its juris<liction in defiance of the treaties, laws, 
and constitution of the United States. 

By the fifth section of the act it is provided, "that if any 
such citizen or other person shall make a settlement on any 
lands belonging, secured, or granted, by treaty with the ' 
United States, to any Indian tribe, or shall survey, or at
tempt to,survey such lands, or designate any of the bounda
ries by·marking trees, or otherwise, such o.ffende1· shall for
feit a sum not exceeding one thousand dollars, and suffer 
imprisonment not exceeding twelve months. And it shall, 
moreover, be lawful for the president of the United States to 
take such measures, and employ such military force, as he 
may judge necessary, to remove, from lands belonging or se
cured by treaty as aforesaid to any Indian tribe, any such 
citizen or other person, who has made; or shall hereafter 
make or attempt to make a settlement thereon." . 

Here is· a law made by congress under the authority of the 
constitution of the United States, which gives to congress the 
ex<;lusive · power of regulating intercourse with the Indian 
tribes, made in strict conformity with our public treaties with 
those tribes, forbidding certain things to be done under heavy 
penalties and authorizing the president to prevent them by 
the employment of the military force of the United States; 
and it is but to refer to the laws of Georgia annexed to the 
bill to see that the things thus forbidden, and which the presi
dent is required to prevent, are the very things which that 
state has authorized and required to be- done by her officers; 
The authority given to the president to prevent these things 
is a command, according to all the constructi~ns of such a law; 
yet, according to the bill, that officer has said that he has no 
power to interfere with the laws of Georgia. There can be 
no doubt, therefore, that Georgia will do what this law as 
well as our public treaties has forbidden, unless prevented by 
the authority of this honourable court. 

It is needless to detain the court with a further examination 
Q 
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in detail of the several provisions of this law. It contains 
twenty-two sections, and there is not one of them which does 
not disaffirm the construction given by the state of Georgia to 
her charter, by admitting the exclusive right of possession by 
the Indians within their boundaries, and their sovereign right 
of self government within their own territory. 

Having thus seen the views which have been always hith
erto taken of this subject, both by the executive and legisla

• tive branches of the government of the United States, let us 
now turn to the Judicial branch. 

In the case of Fletcher and Peck, 6 Cranch 142, 2 Peters's 
Cond. Rep. 208, the court had not occasion to analyze, severely, 

· the character of the lndian1title.. The opinion concludes with 
these words: "the majority of the court is of opinion, that the 
nature of the Indian title, whiclt is certainly to. be respected by 
all courts until it be legitimately extinguished, is not such as 
to be absolutely repugnant to seisin in fee on the part of the 
state." Mr Justice Johnson dissented from this opinion. He 
denies that the state of Georgia has a seisin in fee in the Indian 
lands. "To ine it appears, he says, that the interest of 
Georgia in that land amounted to nothing more than a mere 
possibility, and that her conveyance thereof could operate 
only as a ·covenant to convey or to stand seised to a use.'' In 
a subsequent part of the opinion, he says, in speaking of the 
tribes to the west of Georgia, of whom the Cherokees are one~ 
"we legislate upon the conduct of strangers or citizens within 
their limits, but innumerable treaties formed with them ac
knowledge them to be an-independent people; and the uni
form practice of acknowledging their right of soil, by pur
chasing from them: and restraining all. persons from en
croaching upon their territory, makes it unnecessary to in
sist upon their. right of soil. Can then one nation be said 
to be· seised of a fee simple in lands, the right- ofsoil of 
which is in another nation.'! It is awkward to apply the Mch
nical idea of a fee simple in lands to the interests ofa nation, 
but I must consider an absolute right of soil, as an estate 
to them and their heirs." 
, In this case, then, we have a majority of the court admitt

ing that the Indian title was to be respected by all courts untq 
it should be legitimately extinguished; and we have the other 
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judge declaring that innumerable treaties acknowledge these 
people to be an independentieople, a nation possessed of an 
absolute right in the soil to themselves and their heirs, and 
of the sovereign right ofgoverning themselves within their 
own territory. 

But it was in the case of M'lntosh and Johnson, 8 Wheaton, 
573, that the court were called upon to make a more pro
found and careful investigation of the character of the Indian 
title. The immediate. question in that case was whether 
a grant made by Indian tribes or nations, north west of 
the Ohio, to private individuals,, was a valid grant, and 
could be successfully asserted against. the U nfted States, to 
whom the same Indian tribe had subsequently cecfed the same 
lands. It was in this case that the court entered upon the 
examination of the title by discovery as undersfood among 
the potentates of Europe. "On the discovery of this immense 
continent," say the court, "the great nations of Europe were 
eager to appropriate to themselves so much of it as they could 
respectively acquire. Its vast extent offered an ample field to 
the ambition and ehterprize of all; and the character and-re
ligion of its inhabitants. afforded an apology for considering 
them as a people over whom the superior genius of Europe 
might claim an ascendency. The potentates of the old 
world found no difficulty in convincing themselves that they 
made ample compensation to ihe_inhabitants of the new, by 
bestowing on them civilization and christianity in exchange 
for unlimited independence. But :is they were all in pur
suit of nearly the same object, it was necessary, in order to 
avoid con"flicting settlements and consequent war with each 
other, to establish a principle which all should acknowledge as 
the law by which.the right of acquisition, which they all as
serted, should be regulated as between themselves. This 
principle was, that discovery gave title to·the government by 
whose subjects or by whose authority it was made, against 
all other European governments, which . title might be con
summated by possession. - · 

"The exclusion of all other Ew·opeans necessarily gave 
to the nation making the discovery the sole right ofacquiring 
the soil/ram the natives, and establishing settlements 'llpon 
it. It was a right with which no Europeans could interfere. 
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It was a right which all asserted for themselves, and to the 
assertion of which by others, aB assented. · 

" Those relations which were to exist between the disco
verers and the natives were to be regulated by themselves. 
The rights thus acquired being exclusive, no other power 
could interpose between them. . 

"In the establishment of these relations, the rights of the 
original inhabitants were in no instance disregarded, but were 
necessarily to a considerable extent impaired. They were ad
mitted to be the rightful occupants of the soil, with a legal 
as well as just claim to retain possession of it, and to use it 
according to their own discretion: but. their rights to com
plete sovereignty, as independent nations, were necessarily 
diminished; and their power to dispose of the 'soil at their 
own will, to whomsoever they pleased, was .denied by the 
original fundamental principle, that discovery gave exclusive 
title to those who made it. 

"While the different nations of Europe respected the right 
of the natives as occupants, they asserted the ultimate domi
nion to be in themselves; and claimed and exercised as a con
sequence of the ultimate dominion a power to grant the soil 
while yet in possession of -the natives. These grants have 
been understood by all to convey a title to the grantees, sub
ject only to t,he lndian rigid ofoccupancy. 

"· The history of America from its discovery to the present 
day provesr·we think, the universal recognition of these prin• 
ciples." 

The court then proceeded to an examination of this history. 
We have here the whole front and extent of this title by 

discovery: and to what does it amount? To this only; that 
the first European discoverer of any part of this continent had 
the exclusive right to become the purchrser of the· soil from 
the natives to whom it was admitted to belong. Not to take 
it from them by force; not to compel them to sell it: for, "they 
were admitted, say the court, to be. the rightful occu
pants of the soil, with a legal as well as just claim to retain 
the possession of it, and to use it according to their own 
discretion." Although they are here called occupants, it 
was not a permissive occupancy, at the pleasure of the dis
coverer: it was not a temporary occupancy, to be determined 
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at !tis pleasure: it was a rightful occupancy, with a legal 
as well as just claim to retain the possession of it, and to 
use it according to their own discretion so long as they should 
think proper to retain it. In 1.he language of judge Johnson, 
in the case of Fletcher and Peck, it was an estate to them and 
their heirs, to be determined only at their own pleasv-re. 

,Nor were they, according to this opinion of the co~rt 
in the case of M'lntosh and Johnson, limited to the mere 
right of hunting upon the land; on the contrary, they had a 
legal as well asajust right to use it according to their own 
discretion, so long as they should think proper to retain it: 
they had then a legal and just right to Jell the timber, to 
clear and cultivate the land, to build upon and improve it, 
to dig for ore; in short to exercise every act of complete 
ownership over it, so long as they should choose to retain 
the possession. If they thought proper thus to retain and 
use it,for ever, to them and their heirs; they had a legal and 
just right t<> do so. The discoverer claimed no right to in
terfere with the possession or use it until it should be vol
untarily ceded to him by the natives. His assertion .of 
right was only against other Europeans. He would not suffer 
them to purchase of the natives. He claimed the -rigM of 
purchase exclusively for himself. . Hence he called himself · 
the proprietor of the ultimate domain. But .this ultimate 
domain gave him no right to disturb the ln.dian possession 
and enjoyment. His was a domain, which might never 
come into actual fruition. For the Indian~ were not to be 
constrained to sell. No .actual or moral force was to be ap
plied to constrain them to that conclusion; For as they had 
a legal as well as a just right to retain the possession as 
long as they pleased, and to use the land acco1·ding to their 
own discretion; it would have been as illegal and unjust to 
place them under any moral coercion to sell by disturbing . 
and annoying them in the enjoyment, as to wrest it from 
them by force. 

Such was the title by discovery asserted by the British 
monarch, under whom Georgia claims her charter. By virtue 
of this ultimate domain which has been described, he claimed 
the right to grant the land, .while yet in the Indian occu
pancy. He did grant this portion of it by charter to the 
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Georgia company. What title did they take by that charter? 
The court answer the question in the passage which has 
been quoted: they took a title subject to the India:n occupancy: 
th:it is to say, accgrding to the explanation given of this occu
pancy by the court, ·subject to the legal andjust claim of 
the Indians to retain the possession as long as they pleased, 
and to use the land according to their own discretion. How 
does this comport with the construction now for the first time 
placed by Georgia on her charter, and with the laws, annexed 
to the bill, which she has passed under that construction? 

In adverting to this exclusive claim of the discovering poten
tate to purchase their land Jrom the natives whenever they 
should be disposed to sell, and the consequent invalidity of a 
sale made by them to private individuals; the co·urt say, far
ther, ''their rights ( those of the natives) to complete sovereignty 
as independent nations were diminished, and their power to 
dispose of the soil at their own will to whomsoever they 
pleased w_as denied by the original fundamental principle, that 
discovery gave exclusive title to them who made it:" that is, 
exclusive title to acquire the lands from the natives, because 
their legal and just claim to retain the land as long as they 
pleased had just been admitted. But their rights to complete 
sovereignty as independent nations were diminished in no 
other particular, than by that tacit convention established 
among the potentates of Europe, that they would not interfere 
with each other's discoveries, but leave to the discoverer the 
exclusive right to purchase of the nativ.es within the bounds of 
his discovery. They could not sell to others, because all others 
had agreed to forbear to purchase. Did this conspir_acy of 
the monarchs of Europe,. to throw into each other's hands the 
exclusive market. in Indian lands, divest these natives of j.he 
political character of states and sovereign states, in the es
timate of the.law of nations? "\Ve see that it did not, if they 
retained the right to govern themselves by their own laws 
within thefr own ter1·itory, with the right of making legi
timate war even upon these discoverers tliemselves: and these 
rights we ha:ve further seen that they did retain. 

·There is another passage in the opinion of the court in the 
case of Johnson and l\1'Intosh that demands attention (p. 592, 
593). "Another view has been taken of this question which 

I, 
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deserves to be considered. The title of the crown, whatever 
it might be, could be acquired only by a conveyance from the 
crown. If an individual might extinguish the Indian title 
for his own benefit, or in other word~ might purchase it, still 
he could acquire only that title. Admitting their power to 
change their laws or usages, so far as to allow an individual to 
separate a portion of their lands fro!U the common stock, and 
hold it in severalty, still it is a part of their territory and i.~ 
held under them by a ~itle dependent on their laws. The 
grant derives its efficacyfrom their will, and if they choose 
to resume it and make a different disposition of their land, the 
courts <ifthe United .States cannot interpose for tlie protec
tion of the title. The person, who purchases lands from the 
Indians within their territory, incorporates himself with them, 
so far as respects the property purchased; holds their title, 
under tlieir protection, and subject to their laws. If they 
annul the grant, we know ofno tribunal which can revise and 
set aside the proceeding. We know of no principle which 
can distinguish this case from a grant made to a native Indian, 
authorizing him to hold a particular tract of land in severalty." 

This view of the subject is in strict consonance with all our 
treaties with. the Cherokee n·ation, It contemplates the ter
ritory as their territory so long as they shall choose to retain 
it; and so long also under the exclusive government of their 
own laws, without any power of revision or reversal in any 
other tribunal. 

Thus,we see, that the ~onstruction which Georgia now places 
on her charter, to wit, that it gives her a right to take imme
diate possession ofthe land within the limits of that charter, 
and to govern it and all its inhabitants by her laws, in to
tal disregard of the Indian title and Indian jurisdiction, is a 
construction directly repugnant to the title asserted by the 
monarch who gave that charter; at war with the practical con
struction uniformly placed by him. and his grantees on that 
charter; at war with the construction placed by Georgia her
self on that charter in her treaty of 1780 with these Indians, 
and in her act of cession to the United States in 1802; and in 
open and direct war with all the acts of every branch of our 
government, executive, legislative, and judicial, down to the 
·present <lay; which have uniformly admitted the territory and 
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its exclusive jurisdiction to belong to the Indians so long as it 
shalI be their pleasure to retain it. 

The political paradox, therefore, which Georgia supposes 
to be asserted against her, when we deny her a right to the 
immediate and exclusive possession and jurisdiction over all 
the lands within the limits of her charter, becomes a paradox 
only by her own voluntary misconstruction of that instru 
ment. Her' charter gives her, and has ever, heretofore, been 
considered as giving her only the ultimate domain over the 
lands in the Indian·occapancy, to take effect when they shall 
choose to cede them: but she chooses to confound the ulti
mate domain with the immediate possession, and thus to cre
ate a paradox where ·none, in reality, e.xists. It is a paradox 
erected by the impatience of cupidity, not by tJ:ie light of truth 
and justice. She chooses to consider a future contingent 
title, as a present, absolute one, a mere possibility, as a cer
tainty: and boldly assuming this novel construction as an ob
vious truth, she proceeds to act upon it, in entire and open 
disregard of all the treaties, as well as the laws and constitu
tion of the United States, to which she is herself a party. Shall 
then these things be permitted, and does there exist no power 
in any branch of our government to arrest this fatal madness, 
and to save the faith and honour of our nation? Then we have 
no nation. Our ·constitution, laws, and treaties are empty 
pageants, that but mock us with a show of national existence. 
And it were well for us if we could pe_rsuacle the world of this 
fact; for better, far better would it be for us to. be no nation, 
than to be a nation without' faith and honour. But let us hope 
for better things. We trust that there is a redeeming spirit 
here that will save us. froni this humiliation: this .indelible dis
grace. 

'\Ve trust we have shown that the state of Georgia, her char
tered limits notwithstanding, has no right to the present poss
essio11, of the Cherokee territory. · lf so, they are not her 
subjects, but aliens to her government and are not bound by 
her laws. Even' in the far stronger case of a present title 
to a country, the possession of ivhich is in another nation, 
which claims and enjoys the actual allegiance of the people, 
these people are aliens to the prince that has the title. So it 
was held in Calvin's case, 7 Co. 21, France was claimed by 
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England as having descended to Edward III. from his mother 
· Isabel, daughter and heir to Philip le Beau, king of F~ance. 

On this plea France was invaded; and Henry VI. was, at one 
time,..in possession of "the heart and greatest part" of that 
kingdom, having been crowned king of France at Paris. On 
this state of facts, it. was held, that. those 'who were born in . 
the parts of France tha~ were under the a~tual allegiance of 
Henry, "were. no· aliens, but capable of and. inherijable to 
lands in Engl.and;" while those: who-were born in the other 
parts ofFrance, though the title was the same to the whole 
kingdom, were _held to be ali~ns .. To constitute a man a sub
ject, the_ country in which he is born should be in actual obe
dience.to the sover~ig1;1 'Yhose subject he is asserted to be. 
"It is termed actual obedience, says Coke, page 18, because 
though the king of Englanrl_ has flhsolute right to other king
doms or dominions, as France,, Aquitain, Normandy, &c. yet 
seeing the king_is not in actual possession thereof, none born 
there sznce ?he crown of England was not of actual poss
·ession thereof, are subjects to the king of England." 
_ Now th~ ·.sta.t~ ot .Georgia never ha~ JJOtlse~sion, nor right 
ofpossession to the Cherokee territory; .this has been shown, 
as_it has been_ that the poss~ssion. ':Vhicp_ she fias recently_.!ake~ 
is witho_1,1t colour of law,.and in dired violatio·n ,of our trea
ties and _the. solemn guarantee of the Uni.ted ·states: it.is, 
therefor~ as no_ possession in c~nte-mpl.ation ~( law.· These 
people, then, are aliens to her governpienf; and consequentJy 
owe no allegiance to l}er laws. _, -. . . , 

They are not under the protection of Jhe s_tate ,0f Georgia. 
By the second article of the treaty of Holston, they placed 
theroselves under.the protection_of the Uni_ted .States, and of 
no other sovereign whatsoever, and stipulated that they would 
hold no treaty with ariy state. . They are not conn~cted with 
that state, then, either by allegiance or. protection: and when 
Georgia piesents her parado~ of a foreign state_ within. the 
limits ofher cha~t~r, she' meets. another paradox. much 'more 
enigmatical, of a body. of six thousand people, perma_nently 
and rigqtfully within thos~ lim)ts, wl~o owe. lier. no allegiance 
and are entitled to no protection from her." In truth, there is no 
paradox in the case: the.apparent paradox proceeding entirely 
from her erroneous construction of her charter; in confounding 
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the ultimate domain whicn it does give her, with a present 

absolute }itle, dominion which it does .not giye her.· 


,To the same error ~s to . be traced th") trite objectio\1 that 
the. right of self government, claimed by the Qherokees. 
within the chartered limits of Georgia, is .the claim of an 
imperium in imperio. Half cnlighten.ed persons, who see 
men only as trees walking; seem to consider this as an unan
swerable objection: for no other reason that 'I can imagine, 
than that it is expressed. in a foreign and learned language 
which they do not understand; and. th,at i;n0.n always fancy 
there is something unfathomably deep in wh~t lies beyond 
the reach of their own lead.. Those, who understand the ob
jection in its true :meaning, see that it has no manner of ap
plication to the case. .11 govei·nment within agovernment 
does not mean a state. $Ur~..by:tJi.eierritories ofanother 
state, and yet retai;iing its separate pol'itical char(l,cter.": for 
in this there is no.thing more, incongruous than in the every 
day's occurrence of a small land-holder haviag his estate sur
rounded by the lands of his more wealthy ,neigµµour, and yet 

_retaining his separate independence and sovereign right of 
property.· If this were the meaning of the objection, the 
free Hanse towns of Germa11y would be so man·y imperia in 
imperio, because surrounded by the territory of the German 
princes, within whose districts or .circles they lie: the district 
of Columbia would be ·an imperium in imperio, because it 
lies within the chartered limits of· Mary.land and Virginia; 
and Castine was an imperium in imperio-, while the British 
held the possession, and gave the law within that port; because 
it lay )Vithin t!1e territorial limits of the United States. The 
imperium in imperiQ has no application to two disHnct govern
ments operating at.the same·ti~e on separate territories; for 
the one government is not within t!ie other government, al
though the territory over wl~ich. the one· acts, may be encircled 
by the· larger. territories of the other. It is the conflict of 
two sope,·eignties on. the san:i,e territory at the same time, 
1hat is mea1;1t by the imperiitm in irnperio. Even in this 
sense, it is no longer a paradox in the United States, for every 
state exhibits an example of it. · But in this· sense it has no 
application to the state of 'Gevrgia and the Cherokee nation: · 
for .they' are separate sovereign_ties exerted over separat~ ter
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ritoriesj and there is. therefore no imperium in i1f!,perio in the 
case. It is true, that if the state of' Georgia had tlie present 
riglit of possession and jurisdiction over the Cherokee ter
ritory, the self government of the latter nation on that terri
tory, would present the incongruity of an imper·i~m in irnperio. 
But this is the questio.11, If the' British government, from 
which the chart~r flowed, and the American government, in-· 
eluding the state of Georgia he'rself, in times past, are right 
in the construction of that charter, she has · no such right Qf 
pres_entpossession anrl jurisdiction over the Cherokee Jerr~
tory; and it is only by assuming what is not true, th!lt she has 
such present rig/it, that she has been.able to bewilder twilight 
intellect~ with thi~ often repeated but wholly unfounded objec
tion of an imperium in imperio. It has :fared with this imagi
nary objection as it has ~ften fared· with imaginary facts, · · 
which are repeated and ci~culated until they are at length 
believed even ·by their ipventors. . 

: Upon the wh~le, may·it please your honours; we are not 
aware. of any test that can be fairly applied to the subject 
which will not conduct us to the same conclusion that the _com
plainants are astate and a foreign state in the sense of the 
judicial branch of ihe constitution; 'Yhic!:J,is manifestly a sense 
purely political and not at allgfograpliical. , . 

1. Is al?eiJiance the test? Then are they a foreign state; 
for: they owe no allegiance to ,any other government than tl)eir 
pw~ . • 

2. Is recognition by treaty the test? Then are they afor
eign statej for they have been so recognized by the govern-. 
mentof.the United. States,.from the treaty of·Hopeivell in 
.1785 down to.the p:resent.day. . -. · 

3.. Is the 1ight to hold the exrJusive· possession of. their ter
ritory, and to give the supreme.law upon it.th_e test? T~en 
are they aforeigu state; for ~very. branch of the. gov~rnment 
of the United States has concurred in according to· them th~se 

ri~~ . . . 
· 4. Is the right to make legitiipatc war upon the United 
. States the test? Then ·ore.they aforeign .state; for all our 
. treaties with them, and all our practice under those treaties, 
admit this right as unquestionable.· · .. · 

5. Is individual alien~ge the test? Then are they a foreign· 
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state; for all our treaties, laws and constitution, admit.that 
they are not citizens of the United States, and, if 'not· citizens, 
they are necessarily aliens, then'! being no middle class recog
nized by our political institutions. ·· ·, ' . 

· 6. Is the language and reason of this constitutionaT provision 
the test? Then are they a foreign state; for by the language 
they· are a foreign state, if foreign to our confederacy: and 
by the reasoti they·are a foreign state; since standing upon a 
·n'ational compact 1!1ith the' United States, they have a right 
to the jurisdiction of the national court in the exposi_tion -of 
that contract. · · ' · · 
· 7. Are civilization, religion, agriculture and a capacity for 
self government essential to ·the corisum1hation of their cha
racter as a foreign 'state.'l Then are ·they a foreign state; 
for according to the allegations of tlie bill they are at least 
upon a par with their white neighbours in these ·respects~ 
whose political existence as a state is· not to be questioned. 

Thus they unite in themselves every test-which, according 
to the law of Iiati'ons, is deemed essential to the constitution 
of _a forei9n state. - If we look to the specific clause of the 
constitution m1der question, and construe it either by its letter 
or reason, we are c<lnducted to the ~ame conclusion that they 
are a foreign state; If we rj,gard the test whicli has been 
heretofore presented by this court itself, a recognition by our 
own g~vernment; this too concurs in repeated and solemn 
acts, in affixing the same character to them, that of a foreign 
state.· 
· On the other hand, if the objections to their b~ing a foreign 

state be considered, we have seen . that they proceed either 
from confounding the geographical with the political mean

.. 	 ing of the words foreign s!ate;_-or from erroneously consider• 
ing· a partial- dependence on the United States !l.S such a 
dependence .as destroys t_heir political existence as a separate 
state. : · , · · . . 

For, 1. If the·objection be that .they lie within the territorial 
limits of Georgia, we have seen that they do -not lie within 
the territorial jurisdiction ·of Georgia; arid that although her 
ch3:rtered limits give her the •ultimate domain they give her 
no-present dominion and do not, in the slightest degree, affect 

· the present political condition of the Cherokee nation. 
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2. If the objection be that the principle of discovery,_ as 
agreed upqn by.the potentates of Europe, leaves· them only 
the occupancy of their lands; we answer that it is a perpetual 
occupancy to them and their heirs: for; in the language of 
this court, they have a legal and a just right to retain their 
lands. and to use them as ·they. please: they have a right to 
give the law exclusively on these lands, in: the character of a 
separate state, arid this for ever; -and they h~ve a right to 
make legitimate war for these lan.ds, even upon the United 
States. With. these· ,decisive. attributes of so:vereignty, we 
cannot . discover how this title by discovery' called the ttl
iimate -domain, which -they- have' a right to protect for 
ever, cah interfere with their present political character as a 
separate comJ:l?unity or state; more especially since their pre
sent political,chatacter may be perpetuated by them, fo~ ever, 
at their pleasure. . • · · 
· It is _true that the potentates of Europe have agreed that 
one ~f1hem,. alone, shall have the exclusive right of purchasing 
such of their,lands ·as- the Indians a.re disposed to sell; and 
con~equen{ly, when they are disposed to' sell, they m_ust sell 
to that potentate, or -to those~'':llO' have succeeded to his. title. 
This title by 'discovery,· however: -places them. under no ne
cessity of selling, at all. Jt leaves them entirely free on that 
subject. So t~at this arrangement at. last . ohly' ·effects· the 
value of the property in their hands, by w1thdraw1ng au com
petition from the· marke·t,,and_limiting them, wh~n. disposed 
to sell, to asingle purchaser. It is not perceived, however, 
that this arrangement affects the validity of their title to their 

' prop~rty, ~ny more than a similar corrupt combination 'among. 
the purchasers at a private market affects the.validity- of' the 
proprietor;s title to his goods. · He has only to say, if I, cannot 
sell to who,m I please, I :will sell to, none of. you, bµt keep my 
property·to myself. · , ,·, · , , · . . 
· Srmilar combinations· have bE;en- made, among other nations 

·against some foreign prince or state; but however injurious as 
·well as unjust they have been, t,hey have ,never been considered 
as affecting the political existence of the state or prince who 
is the object of the combination. Great Britain depends upon 
her commerce, and consequently upon foreign markets; for 
the supply of her revenue. , Foreign states have combined 
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not to traqe _with her, or to b1.1y her go.od~, ror to permit others 
to do itf still this has not been considered as impairing her or 
their sovereignty as states. Our.,own rights, ,as a sovereign 
nation, have been re&traiped by foreign 'policy, and the free
dom of o~r ·commerc~ ~Hsturbed by British 9rders in ~ouncil 
and, French decree.s; yet this has never !;1eeµ con~idered as. call
ing in question ou_r .soyere_ignty as ~ state•. These :were bel7 
ligerent nieasures, it ·is true;' but we were. no parties to the 
~.ar'. Th~ same sort of foreign interference has been exer
cised; in a tiµ1e of profound peace, and from.motives of.selfish 
policy; as in the case before us .. The }lqly :i,lliance was founded 
e~tirely on the asserted right of Sl!ch interf~renc~. T,he aU~ed 
monarchs determined that no i;evolution should be permitted 
in_any nation of E1.1rope,, hcn:7ever niucl\ .the. p1:,opk should de
~ire it; bu·t that all the crowns of Europe should be kept in,the 
line of legitima_te succession. - Here ~vas a direct .inte.rference 
with the independence o(all the nations.ofEurope, net parti~s to 
that alliance: and it ·was me;nt to be acted on, and has been acted 
oµ •..Did those natio;s lose their pres~nt p~Iitical. ~xisJence as 
states,·. by force of 'that' 'alliance?. ' ' ' . .· . ' ~ 

. Suppose that the.United States and the European sovereigns, 
o~vning c_olonies in the West Indies,should agree thatth~ywould 
not accept from Spain a cc,ssion of the island of Cuba,_qr that.one 
of them ~~nly' shouid be at, liberty.to accept it, and that any'ces
sion of it made.to. others should be void; would this destroy the 
s9ve~~ignty of.Spain in t_h;it island? . Suppose that the p·owers 
of Europe should agree that. no, -0ne of the.m sh.ould acc~pt a 

· cession of'Belg.ium; except, tbe'king of Hol4nd; would that 
destroy the present politlcal so;ereignty'ofBelgiu.m? Suppose 
th'ese potentat~s sh~uld res~Jve that_ pelgium should p.ot elect 
a ·foreign king; !his would· certainly diminish .her complete 
s(J1)ereign,ty as an _{ndependen~ state; bu~ would she for this 
reason· cease to be a state; and asovereig~ state, too, in the 
view ·.of the law of nations?.. Is it not enough to say that the 
potent~tes of Eu.rope, and the elaimal}tS under them py.-suc
cession, _have diminished, in some degree, the complete ~ove
reignty of the Indians, as independent nations; the question 
is, have they diminished it to such .a degree as to destroy 
thei,: pres.ent politica.z ·existence as states.'! .. ·We see that 
~ey have not, because they !)ave still recognize~ in them those 
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vital attribute_s whicr form the test of sovereignty in a state; 
the e:i;clusive right· ofselfgovernment in their oivn terri
tory, and the rights of war and peace, even against the dis~ 
covering potentate and liis successors. · 

3. Is the objection that they have acknowl~dged themselves 
under the. protection of the United States? . Vattel, we have 
seen, .looks at this sp~cific objection; and. declares that it does 
not impair their sovereignty as a state; provided they' retai,n 
t9e rights which .we have shown they h·ave ,retained., . · · 
. 4. Is the objection that they are· a domestic state, because 

within territorial limits of the. United _States? Bu't this 'is 
changing the )dea ·of this· clause of, the constitution frciin a 
political to a geographical one. · ·. TJ(e have no domestic states 
ex,cept the states of the ·union. All other states, if they be 

. states- at ali ( as we have found the Cherokee nation to be), are, 
necess_arily~foreign st~tes.. · ·· 

The situation of the India'n nations on this continent, it is 
admitted,)s anomalous in: many respects: this anomaly is one 
of our own•contrivarfce, not theirs. It will not do, however, · 
among a_ccurate re~soners, . to assume these anomalies as strip

. ping them 	of the character· ·of foreign ·,states .. · These anoma~ 
lie's are to be analyzed: and we must fi~d in them something 
incompatible with that degree of sovereignty which' will still 
leave these nations in the political con'dition of stptes, <before 
we leap t'o ~he ·conclusion that they .have ceased to be states. 
It has.been my endeavour to perforrn this process ofanalysis. 
lhave looked at all ti1e anortialies that have been brought tQ my 
knowledge; and after allowing to them· al\ . tbdr weight,' it 
. ' 	 ~ . 

seems to.me· that whether we look for·our- stan·dari:l to the law 
of nations, to our public treaties with 'these people, ;Ot Jo the 
acts aiid adjudications of the execu~iv'ei legislative.and judicial 
departments of' our. government; the· Chez:okee nation is· a 

foreign state ,vithiri the ~ense of that article of our constitu
tion' which is to decide this question. · , ·. · · · '·· · 

There. js,' however, another articile of the constituti'on which 
demands consideration; that which contains the -0nurr,ieration 
of the powers of congress. Artic)e I,,§ 8. Among 'other 
powers here enumerated; !here is. th_is: · congress shall have 
power "to regulate commerce with foreign nations and among 
the several states and with the Indian tribes:" : : ' 
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This may .bJ relied.on to prove that the Indian natio~s are 
notforeign states in the sense of those who framed the consti
tution; because U1e Ir1dian tribes · are here enumerated in 
c~~tradisti~ction to foreign ~a{ions. · . , 
· Let us· consider this objection ,vith care ~nd with ·candour . 
. , It has been.already admitted and shown by authoritythat 

.the word foreign has . vario~s signifi~ations, "pqlitical, geo
graphical, chemical,-metaphysical, &c. and that to determine 
its sens!) ~n_ any given instance we are to look at the subject 
matter to which it is applied. · In. one sense, _\Vebster says, 

. ''.we call every country foreign~ ~hich is not within the ju
. risdiction of our own gove"rnme,nt/' .'l:his is' .its . poli'ti,cal . 

~~use:', "!J_fore· generally, "be add~, foreign is apRlied to 
countries·more remote Hiar/, an _adjacent country, as afor
eignmarket, afore'i.gn prince . ..In the United Sta.tes,,al( trans
atlantic countries ar.e foreigr/,." ....Thisis its _geographical 

. . . . " . ~ . 
sense. 

Now, in _wbi~h ~f these senses i; the word. used , in the 
clau~e under consideration? . ir in its ge~graphica{ or -1~;a1 
sense, it_does . not ·at all affect thequestio~ of the Cher~kee 
nations beir_ig a.fo~eign state undei: the judicia~ clause, · as we . 
hav!;l seen where aforeign ·state is presented in ft~ P?litical 
sense~. . , . . . ,. . . _ 

· In the c;:lause before us, the subject matter is the regula
tion ofcommerc,e between the United States' q,nd_ otlie7= ·n~
tio_ns. · The .regulation· of lracfe between diffe:ent _markets 
presents. Us only 'With. geographical_ icJ~(lS~ .with':regard to 
those markets and th:e. locqmotive- .mean~ by whic~ it is car
ried on:· · Commerce u;ith for.eign nations gives us. the.popu
lar ide:l of an intercourse,carried' on hy:ships, in which the 
articles of one.nation are b:1t~ered and; e·xchanged filr those of 
the other;. And 'in this connection '' commerce with foreign 
natio~'t pres~nts. the word foreign in what Webster calls its 
more general, o'r popular sense, of trade with nations beyond 
tlie Atlantic: or.at Iea~t with n~tions extra-territorial to the 
\,'. . - .. ., - . . ' ' 

UnitetJ'States; in point of.location, --This .being the popu
lar, ana, indeed, the corie~t h:ie_aJ1i,ng of commerce wjth for
eign· nations, the clause . is_ perfectly correct and free. from 
tautologn- giving us the word foreig'IJ, in its ge?graphical 
sense only, witho~t a11y allusi.on to that poJiti~q,l sense_ in 
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which the phrase foreign state is presented in the judicial 
clause. Thus: "congress shall have power to regulate com
merce withforeign nations," means with nations beyond the 
.!ltlantic, or any where beyond tlte territorial boundary 
of the United States: '' and among the several states" means 
among the states composing the union: ".and with the Indian 
tribes" means with those lndian nations, which are not states 
of the union, and yet are locally situated within the exterior 
boundary line of the 1Jnite<l States. 

If the clause had stopped with givin·g congress the power" to 
regulate commerce withforeign nalions, and among tlze seve
ral states," it might well have been questioned whether they
would have had power to regulate commerce with the Indian 
nations, within the limits of the United States, as settled by 
the treaty of peace with Great Britain: for it might with 
reason have been contended and adjudged, that commerce 
withforeign nations meant commerce with nations foreign
in point of location, and not foreign in point of jurisdic
tion. Such a decision, however, would have left the question 
now before the court untouched; the questi_on here being, whc: 
ther 'the Cherokee 11ation be not a foreign state in point of 
jurisdiction. 

With an intention to give to congress the exclusive power 
of regulating commerce with the Indian. tribes, it ;voul<l cer
tainty have been extremely unwise to leave that power to rest 
on the construction that might be placed on the general ex
pression of a power to regulate commerce wit!,, foreign na
tions: and this the more especially, after the controversy 
which had arisen between the' state of Georgia and the old 
congress, on the analogous provision in the articles of confe
deration. The provision in the articles of confederation was, 
that "the United States in congress assembled shall have the 
sole and exclusi,ye right an~ power of regulating the trade an~ 
managing all atfairs with the Indian tribes not members ofany 
of the states; provided that the legislative- right ofanystate 
within its own limits be not infringed or violated?" We 
learn from the transactions of the old congress, to which my 
colleague has referred, that the state of Georgia considered 
herself still at ·liberty to treat individually with the Indian 
nations within her limits, a liberty which we have seen that 

s 
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she exercised in her 'treaty with the Cherokee and Creek 
nations in 1783. Her authority to do this was questioned in 
congress; and you have been refer~ed to an elaborate report 
made by a committee of that body, of which the learned Mr 
Dane was the chairman, in which her authority to treat with 
or to legislate over the Indians was most explicitly denied. 
This question, however, having thus arisen under these two 
members of this clause in the articles of confederation; which 
restrain the power of congress to Indians not members ofany 
state (which the Federalist considers as obscure and contra~ 
dietary), 'and to such an exercise of the power as shall not vio
late or infringe the legislative right of any state witMn its 
own limits (which the same eminent write_r pronounces to be 
absolutely incompr?hensible), the design of the constitu
tion, we arc told, was to unfetter the power from these two 
unintelligible limitations which had produced the controversy: 
See the Federalist, No. 42. · 

If, therefore, the gr.ant to congress in the constitution, of the 
power to regulate commerce with fm•eign nations, might by 
possibility have been co·nstrued to extend to all nations of a 
jw·isdiction foreign to the government of the United States, 
and thus to have embraced the Indian nations; yet as the far more 
natural construction would have been to confine the provision to 
nations foreign in point of local situation; and as a contro
versy had already ;irisen on the similar provision under the con
federation, common prudence required the in.sertion· of this spe
cific power with regard to the Indian tribes. In point of 
locality, they are not a foreign nation;- while, in 1 point of 
jurisdiction, they are a foreign state. The contradistinc
tion, therefore, between foreign nations and 1ndian tribes, 
in the article which gives the power to regulate commerce, 
being a contradistinction in point of locality merely, has no 
bearing on the question arising ,under the ;judicial clause; 
where the contradistinction is between states of the union 
and states not of the union, in their political capacity 
·alone. 

The court will be pleased to observe that the phrase is _not 
the same in the two articles of the constitution which we are 
comparing. In the· commercial clause it is foreign nations, 
in free and popular language. In the judicial clause it is a 
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foreign state; an exact technical expression,presenting the 
accurate idea of a separate political community under the law 
of nations, as contraclistinguishecl from the political commu
nities which compose the union. In the former case the mind 
is directed to local situation merely, without any reference 
to political aspect: in the latter it is exactly reversecl, being 
directed to the political aspect only, without any regard to 
local situation; since it is m3:nifest that to tl1e purposes of the 
judicial clause, it is wholly immaterial where the state may 
exist, provided it be a state foreign to the confederacy. 

We respectfully conceive, therefore, that there is nothing 
in this commercial clause which impugns, or even touches the 
construction which the· judicial clause separately considered 
would present; that the Cherokee nation stands before you as 
aforeign state in the sense of that clause which marks out 
your jurisdiction; and consequently, that there is a competent 
plaintiff· as well as a competent defendant to call forth the ex
ercise of your original jurisdiction. 

The parties, then, being right, the next question iR, 
2. ·whether the case, as made by the bill, be a proper one 

for the jurisdiction of this court? ., 
The judicial power of the United States extends, as we have 

seen, "to all cases in law and equity, arising under this con
stitution, the laws of the United States, and treaties made, 
or which shall be macle, under their authority:" and 

" To controversies between a foreign state and a state of 
the union." 

These are distinct heads of jurisdiction. The structure of 
the clause demonstrates that they are ·distinct heads. Thus 
the first head is that which has been stated: "all cases arising 
under the constitution, laws, and treaties of the United States:" 
the second is "to all cases affecting ambassadors, other public 
ministers, and consuls:" of these the court bas jurisdiction 
from the character of the party, without regard to the charac
ter of the controversy: these high public functionaries have, 
therefore~ a right to. come into this court, whether the case 
arise under the constitution, laws and treaties of the United 
States, or not. Thirdly, "to all cases of admiralty and mari• 
time jurisdiction:'' though these may arise, not under the 
constitution, laws, and treaties of the United States, but up.der 
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the law of nations. Fourthly, " to controversies to which the 
U nitecl States shall be a party;" that is, to all such controver
sies, however arising.JiJthly, "to controversies between 
two or more -states;,.,-· though such controversies do not arise 
either under the constitution, laws, or treaties· of the United 
States; as in a question of boundary, -or a question of any 
other kind between two or more states. Sixthly, "between 
citizens of difforent states," as· in the cases continually occur
ring between such suitors in our circuit courts, which have 
nothing to <lo with the constitution, laws, or treaties of the 
United States. Seventhly, '' behVeen citizens .of the same 
state, claiming lands under grants of different states;'' clearly 
unconnected either with the constitution, laws, or treaties of 
the United States. Then follows the last head, as modified by . 
the eleventh amendment; to wit, eighthly, "to controversies 
between a state and a foreign state;" that is,. to all judicial 
controversies between such parties, whether they be or be not 
cases arising under the constitution, .laws, or treaties of the 
United States; the jurisdiction being here, as in several of the 
preceding cases, given on account of the clwracter of the par
ties, not on acco~;nt of the character of the controversy; and 
with the manifest view of securing to the foreign party the 
most impartial tribunal which our institutions afford in every 
controversy with a state. 

Even, therefore, if this were not a case arising under the 
constitution, laws, or treaties of the United States, yet if 
it be a controversy between a foreign stale and a state, it 
falls within the judicial power of the United States: and a 
stale of the union being a party, the original jurisdiction 
of this court attaches to the controversy, by the express pro
vision of the second clause of this section. 

Is it not, then, a controversy between a foreign state and a 
state of the union, in which these parties are asserting adversary 

daims to the same property, and to thq right of jurisdiction 

over the same property?· If it be, as it manifestly is; then, 

whether the decision of this controversy depends on the con

stitution, laws, or treaties of the U nitcd States, or upon the 


, law of nations, it is a judicial controversy, to be settled by 

the application of the law to the case, and clearly belongs to 

the jurisdiction of this court. · 
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But if it be necessary to found the jurisdiction of this court, 
that it should be "a case in law or equity arising under the con
stitution, laws, or treaties of the United States," then it is 
such a case; for it is the case of a rigid to property andjuris
diction, set up by the foreign state under a treaty of the United 
States, which same property and jurisdiction are claimed by a 
state of the union under, her own laws, made, as the complain
ants allege, in repugnance to that treaty. 

And here another part of the constitution comes directly to 
bear upon the subject: the second. clause o( the. sixth article 
declares, that the constitution, laws, and treaties of the United 
States, shall be the supreme law of the land, and that .the 
judges in every state shall be bound thereby, "any thing in 
the const-itution or laws of any state· to the contrm·y not
withstanding." 

Thus, the constitution seems to have. contemplated the very 
case which is presented by the bill; the case of a law made by 
a state in ,·iolation of rights, founded on treaty: and it declares 
that in any SU<:h case the judges shall be bound by the treaty, 
notwithstanding the state law:, a clear admission that such a 
question would be a proper quest ion for judges, that is, for 
judicial der;ision, and as clear a cleclaration that the decision 
of the judges shall .be governed by the treaty as the supreme 
law. 

What is necessary to the constitution of a case in law or 
equity? Is any thing more necessary than that there be pro
per p_arties, and a subject matter of controversy proper for the 
decision of a court of law or a ·court of equity? But we ha,·e 
proved by the, constitution that there are proper parties here, 
and the bill shows that it is a controversy in which rights of 
property and of person are claimed under a treaty on the one 
hand, and under the law of the state on the other; and the 
constitation,. clearly contemplating such a case as coming before 
tliejudges, has cleclared that tltejudges shall be bound by the 
treaty, and· not by the law of the state repugnant thereto. 

You have, yourselves, never hesitated to take jurisdiction 
by writ of error to the supreme court of a state, where the 
same point of conflict has existed, and the decision of the 
state court has been in favour of the validity of the state. law, 
against the right set up uncler a treaty. You have, hereby, 
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admitted that such a conflict presents a case within the sense 
of the constitution; for, if it did not, congress could not have 
conferred t.he jurisdiction as it has done by the twenty-fifth 
section of the judiciary act. How came the case of Hunter 
and Fairfax, into this court, if such a collision be not a case 
within the sense of the constitution? There, one party claim
ed property under the law of a state, which the other claimed 
as protected- by a treaty; and it was held to be a case proper 
for the jurisdiction of this court, within the meaning of the 
constitution of the U nitcd States. And is not the case of con
flict between the state law and the treaty which existed there, 
the very conflict which exists ai1d makes the case here? 
To be sure, there were individual parties there, and the case 
had_ been commenced in the !ltate court; but we have shown 
that there are proper parties here, and that they have a right . 
to claim the originaljurisdiction uf this ·court, am} the. only 
remaining question is about the character.of the case; and if 
{he case here presented do not belong to the judicial power of 
the United States, neither did the case of Hunter and Fair
fax belong to it, nor was it in the-power of congress by the 
twenty-fifth section of the judicial act, nor by any other act, 
to make it belong to it. 

Suppose that one of these Cherokees should bring an action 
of false imprisonment against a sheriff of Georgia for arrest;ing . 
him within the Cherokee territory, and incarcerating him in 
a prison of Georgia; and the sheriff were to defend himself 
under. the authority of the law of Qeorgia, · to which the Che
rokee should answer that th~ law was unconstitutional because 
repugnant to the treaties subsisting between his nation and 
the United States: can it be doubted that the case would pro
perly belot:1g to the judicial power· of the United States, and 
that the action might be sustained by the Cherokee, if an 
alien, in 1he circuit court of Georgia, or, if not, that it might 
be brought hither from the supreme court of the state, if its 
decision should have been in favour of the state law against 
the treaty? 

So, suppose a Cherokee, havin.g derived from the laws of 
his nation an individual right to a par.eel of land within that 
terri,tory, should be ejected from it by a Georgia claimant 
under the laws of that state; would not such a case be a proper 
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one for the judicial power of the United States, being a case of 
conflict between a right claimed under public treaties1 and an 
adversary right claimed under a state law? · 

And if such a case would be a case within the meaning of 
the constitution if brought by individuals in a federal circuit 
court, or in a state court, is it less a case within the meaning 
of the constitution, when presented to the original ju·1·isdic
tion of this court by p·arties who ·have a right to· claim its ori
ginal }urisdiction? If an individual Cherokee 1pight maintain 
an action on such a case against a citizen of Georgia, in regard to 
a portion of these lands, if he had derived a separate right from 
the laws of the nation; cannot the Cherokee nation; who' by 
their constitution and laws own the whole of these lands in 
common, ·bring an.action for a disturbance of their possession 
against the state of Georgia, who asserts an adversary claim 
to the who le of fheir lands in mass? The state being suable 
by a foreign state before this tribunal, and the Cherokee nation 
having been shown to be a foreign state, what can be a more 
proper case for the judicial power of the United States than an 
antagonist claim asserted by a state of the union against a right 
set up ·under along succession of treaties? In such a case the fo
rei!!:n state and the state of the union beconie individual suitors 
before this tribunal; and the case is as proper for this' court, as 
a case for a part of the same subject, litigated on the same 
grounds, by private individuals before· a circuit court. · · 

The objection cannot be.that the ca.Ye is made by bodies 
politic and not private individuals, and that it involves both 
territorial boundary and Jurisdiction to a whole 'co~ntry, 
instead of being a controversy among private· persons ~s to, a 
part of it. For what is the case between the state of New 
Jersey and the .state of New York, of which you have take·n 
jurisdiction, but a case made by bodies politic, involving both 
territorial boundary and jurisdiction, to an entire ~buntry, 
without regard to the private rights of individuals whose pro
perty lies along the disputed line. Your· jurisdiction as 'to 

· controversfes between a foreign state and a state of the union 
stands upon ·the .same· footing precisely, as your jurisdiction 
of controversies between· two states. It is no more defined 
or limited in the one case than the other. It stands in the 
same member of the same sentence, and is couched under the 
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very same expression ,v.ith regard to both: it is declared to ex
tend '' to controversies between two or more states, and be
tween a state and a foreign state." 'With regard to both, it 
is as various, as universal, as boundless as the field of contro
versy itself. H extends t-0 all controversies (for there is no 
exception or specification), to all cases of_ disputed right that 
can arise between such parties, and which rest for their de
cision on an appeal to law, whether it be internation.al law, or 
foreign law, or the constitution, laws and .treaties of the United 
States. \Ve are more familiar with controversies on a smaller 
scale, and our minds are habitually contracted to the co!1templa
tion ofsuits between private individuals or corporations. But 
the _constitution 1:ises to a bolder and grander view. It has crea
ted this noble nod august tribunt1l .fo1·. the peaceable settlement 
of controversies between states and nations, for which there 
wa,s formerly no remedy but by an appeal to the sword. .11. 
foreign state is not obliged to. come here against a state of 
the union:. But, if she be peaceably disposed, slt.e may; and 
if, tl?-is c_ourt shall con~inue to maintain the high standing which 
itpow holds .among the nations of the earth, she wilt. 
. The erection ofsuch a tribunal ..with such a.jurisdiction was a 
sublime conception, and, worthy of t,Irn min<ls w~ich plan_ned our 
constitution:. nor can a more lofty spectacle, be contemplate4 
among men, than such a tribunal holding the balance of jus

. tice with a steady hand, between contending states and na
tions, and thµs · superseding the horrors qf war, and perform
ing the work of a God of peace, on the.earth. · · 

Will it be said that this is not a judicia\ but .a political 
question; and that we are calling upon this court to l~surp the 
functions of the e1'ecutive and legislative branches of the 
government; in (!.sking them to ~nforce the qbservance of a 
public tre:ity? ·. If we were calling on you to compel tlie 
United States to observe a public treaty; or to constrain a 
foreign state, the other high contra.cting party, tq its obs.er-: 
vance; the objection would be well founded. If we were as~
ing. you to entertain jurisdiction of a suit by Great Britain 
against the United States, or by the United States against 
Great Britain, with regard to the Canadian boundary; the 
objection would haye place. That is a controversy between 
the high cont~acting parties, for the settlement of which no 
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tribunal has been provided, and no disinterested tribunal 
could, in the nature of things, be found in the courts of either 
nation. Hence, being peaceably disposed, they have found 
it necessary to resort· to the friendly arbitrament of a third 
power which stands neutral in the case. But here the case is 
not between the high contracting parties. It is between one 
of those parties, and a state of the union, wh.ich in her sepa~ 
rate character ofa state, in which she is sued, is not a party 
to the treaty, though she is bound by its provisions; just as 
the individual citizens of the United States,. though not in 
their individual character parties to our' public treaties; are 
nevertheless bound by their provisions, and entitled to their 
protection.. · 
· Now the circumstance of a right in controversy, growing 
out of a treaty does not make that controversy a political 
instead of a judicial question; for if it did, you could not 
settle. those controversies between individuals,. which you 
are continually doing without question of its propriety. You 
are continually enforcing treaties where the controversy be
fore you calls for their enforcement; and yet no one has ever 
objected that you are interfering with political questions. 
How could it be objected,. when the constitution expressly 
commits to you all cases in law and equity arising. under 
treaties'! 
, The fact then, that the controversy arises under a treaty, 
or grows out of its construction or validity; does n<? t make 
it a political question, so as to exclude it from the jurisdiction 
of this court. · 

· Does it become a political question, ~henever the right 
set up under the treaty is assailed by the law of a state? But 

that was exactly the case of Hunter a.nd Fairfax, and of the 


. recent ·Astor ca~e from New York,.. the case of Carver and 

Jackson, 4 Peters, 1. 

Does it become a political question, because one of the 
parties to the suit is one of the parties to the treaty? But 
that party, as we have shown, has a right to come here in all 
controversies with a state: and since controversies arising 
under treaties have been expressly madejudicial questions 
by the constitution, with wlro..t propriety can it be said that 
this is not a judicial question? 

T 
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,Will it be said that it is n~t ajudicial but a political ques.; 
tion, because we bring no specific case before the co.urt; but ask 
fora general enforcementofthe tre.aty? But wedobringa spe
cifit: case before the court, the specific title of the Cherokee 
lands; the specific title oftliejurisdiction ofthose lands.: ques
tions quite as specificas those of which you have riglltfullytaken 
jQrisdiction between the states of New Jersey and New York•. 
Is not the right to a gold mine. a specific ~ase? If it be not, 
we must have another definition of a specific case from any 
that we have yet encountered, 1 • 

. In truth every. case is specific in which the property or 
right. in controversy is so described, as .to distznguish. and 
sepµrate it from all others of the kind; which is the case ~er~ 
with regard both to the tenitory and jurisdiction. , It is the 
Cherokee territory described by metes and bounds;. and it 
is the jurisdir;tion over that specific territ.ory, and nQ pther. 
It is quite as specjfic as the controversy between Pe_nn and 
Lord Baltimore, which was decided by tJ1e high court. of 
chancery. of England. ' 

It may be said that our rights·rest upcin treaties which it is 
the peculiar fonction of'the executive to enforce; that for ?an 
alleged breach of a treaty with.a foreign state, the proper re
sort of the· foreign state is to the president of the United 
States; and that it .is his duty, with the co-operation of: con
gress, either to redress the injury or to; repel the. charge; and 
that with this matter the· courts of the United States have 
nothing to, do. · , ·· 

Now, it is admitted, that in such a case, the most natural 
resort is to the president of the U niled States; and it is ad
mitted, that it, is his duty to redress the injury, if the means 
of ~oing so have been put at his disposal, as, in this case, they 
have beeri.by' the fifth section of the Indian intercourse, act, . 
which authorises him to employ the military force of. the na
tion to remove -intruders. · But it does not by any means fol
low, that because the president may act up'on the subject, the 
courts shall not, if the controversy should take a judicial 
shape.. · 

The president may restore prizes taken by cruisers illegally 
fitted out in our ports from nations with whom we have. trea.; 
ties of amity; and this power was exercised: during president . 
Washington's administration: the power still exists: but if the 
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president does not choose to act upon the subject, our courts 
inay do the) same. thing on a libel filed for restitution. Ser-
geant's Constitutional Law, 407, et seq. The ·example proves 
that there is no incongruity in the co-existence of a similar 
power in the executive and judicial br;nches of the govern
ment. · ' 

· Indeed, a treaty being the supreme law· ot the land, which 
the judges, therefore, are .bound to notice, in all judicial con
troversies that may come before them; it is· not perceived how 
they can be relievea' from this responsibility by showing that 
the executive branch have power to effect'lhe same purpose in 

· a different way. · 
·This quest~on · came before ·this court in the case of the 

United States against the schooner Peggy, 1 Cranch, 103. 
That schooner had been captured by the Turnbull, a public 
armecl sloop of the United States, during the short period of 
our hostilities with France in 1799-1800,' and had been cpn
demned by the circuit court as a lawful prize. 'An appeal was 

, taken to thls court, and, pending the appeal, the convention 
with France was m~de; by which it was agreed that all cap
tured property, which had not been finally eondemned,should 
be, without defay, restored or paid for. · It seems to have 
been argued (for the a.rgunient is not reported)• that this re
storation; beitJg in execution of a public treaty, was to be an 
executive act, and could I]Ot be performed by thejudiciary. 
lq an·swer to· which the court ·say,· "the constitution of the 
United States declares a treaty to be the supreme law of the 
land.. Of consequence, its obligation on the courts of the 
United States must ·be admitted. 

" It is certainly trtle · that the execution of a ;contract be
tween nation's is to be ·demanded from; and, in the gene
ral, superintended qy the executive of each nation, and, 
therefore, whatever the decision. of' this court niay be re
lative to the rights of parties litigating before it; the claini 
upon the nation; if unsatisfied, may still be asserted. But 
yet where a treaty is tlte law .of tlte land and affects 
the rights of parties· litigafing in court, tltat treaty as 
much binds those rights, and is as much to be regarded 
by the court as an· act of congress; and although re
storation may be ah executive, when viewed as a ~ubsfantive 



SUPREME COURT. '148 

[The.Cherokee Nation vs. The Stale of Georgia.] 

net, independent of and unconnected with other circum
stances; yet to condemn a vessel, the restoration of which is 
directed by the law ot the land, would be a direct infraction 
of that law, and, of consequence, improper;" 

Hence, although the expulsion of intruders by a mz'litary 
force from the lands guarantied by treaty to the Cherokees, 
may be, and is an executive when viewed as a substantive 
act; yet as the treaty affects the rights of parties litigating 
in court, that treaty, being a part of the supreme Jaw of the 
land, is. as obligatory on the courts as an act of congress. We 
do not ask this court to take command of the military force of 
the United States, and order them to drive off intruders from 
th~se guarantied la11ds, and to keep them off by force; for this 
would be calling on them to perform an executive act. ·But 
we come here wi~h proper parties, according to the constitu
tion of the United States, and with a case properly stated, and 
demand the judgment of this honourable' court whether, ac

. cording to the supreme law 0£ the land, the right ofproperty 
and right of jurisdiction of a specific territory be in the 

· plaintiffs or in the defendants .'l The defendants assume, the'ir 
superior ;right,. and are about to carry it foto execution by a 
series of laws. T,he president, according. to the allegations of 
the bill, disclaims any power to regard these laws of Georgia 
as unconstitutional. 

Perhaps it may not be an executive power, thus to pro
nounce on the laws Qf a state. )3ut we know that it is a judi
cial power, which has been repeatedly exercised by this tri
bunal; and it is one which the constitution devolves ~pon the 
judges in express terms, in declaring that they shall be boupd 
by these treaties, '( any thing in the constitution -or laws 
ofa state to the contrary notwithstanding." So· that if the 
president be right in the position that this power does not be
long to him, there is .no colour for the impµta,tion that we are 
calling upon you for the exercise·of.executive functions, when 
we call upon you to declare these laws of Georgia unconstitu
tional and void, as being repugnant to our treaties. The pre
sident may, for aught we know, be waiting for such a decis
ion to justify his action. . . . • - . . 

There is ano_ther· view of this subject which has been pub
licly suggested, to which I. advert with reluctance, because 



JANUARY TERM 1831. 149 

[The Cherokee Nation vs. The State of Georgia.] 

it is a delicate one, and because I do not know that it will oc
cur to this court as deserving serious attention. But we are 
without an adversary to state objections at the bar, and we ere 
driven to the necessity of combating such as we have seen 
stated elsewhere. 

The objection which I have now in view raises the ques
tion whether. the decision of the executive upon this subject 
be not conclusive on the courts -0f the United States. It is 
supposed that, inasmuch as the execution of :ill public treaties 
belongs in general to the executive, his construction of what . 
the treaty requires, or does not require to be done; is conclu
sive on the judicial bra:nc;h of the government. 

_It is certainly to be desired that the most perfect harmony 
of action should subsist between the different branches of the· 
government; but it would be paying•rather a high price for 
it to permit any _one branch to dictate to the rest, in matters 
equally binding on the consciences of all. 
· It is a part of the duty of the executive branch of the go
vernment to see to the execution of the acts of congress, no 

. less than of the. treaties of the United States; and _it might with 
the same propriety be c·ontendect, that the construction placed 
by the executive on an act of congress was conclusive on .the 
courts. But your honours know that tpis is not the case: on 
the contrary, the government has had to pay dearly for the 
president's constructions of divers acts of congress,. which 
have been overruled by this honourable 'co1,1rt. ·witness 
among others, the cases of Gelston and Hoyt, ~- '\Vheat, .216, · 
Otis and Walton, 2 '\Vheat. 18, the case of the Apollon, 9 
Wheat. 362; If the president's construction of the constitu
tion, laws, and· treaties of the United States were to· be firta], 

. he would only have to mark out a victim to the co,urts to en
sure his condemnation. It is impossible that an argument can 
be sound which would· reduce our constitution to a despotism. 

If the course of action 'of this court were to be controlled by 

the· decisions of the executive, your honours would often find 

yourselves in a dilemma, from which it would be difficult to 

escape. Take the case before you as an illustration. · 


The argument, which 1, am considering, is supposed to be 

this: it belongs to the executive of the United States, to de

termine the political condition of foreign countries. ·we 
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show the solemn -recognition of the executive, by treaty, for 
five and forty years, that the Cherolwe nation is a foreign 
state.. Suppose the president, for the time being, to affirm 
that these arc not treaties in the sense of the constitution, and 
consequently. that they do not amount to recognition. But a· 
former executive, president \Vashingto11, declared that they 

, were treaties; and presidents Monroe and Adams in succession 
have done the same thing. By .the sentence of which execu
tive are you botind? · By that of the president for the time 

' · being? . But your honours hold your offic·es by a permanent 
appointment; while that of the executive is temporary. The 
consequence is, that if this question had, come on <luring the 
presidency of General Washi1rgton, or during those of .Mr 
Monroe and Mr Adams, these would have been trea,ties and 
woul~ have so stood upon your .records;• while the.--renewal of 
the question at this ti~e would lead to the opposite conclu
sion, and your records would bear evidence that they are not 
treaties; and, after the next election of President, y~u ~ould 
probably- have to retrace your steps, to return to your first de
cision, .:a~d declare that they are treaties. ' 

Suppose, argumenti gratia, that the present chief magis
trate should declare. not only that these lire not treaties, and the 
guara~tee a nulfity; bu.t that the intercourse act of 1802 is un-. 
constitutional and voi<l, at)d that he will not execute that law 
by the use of the means of fulfilling the guarantee, with which 
that act has furnish,ed him. Are you to follow_ this decision 
too, because it is an executive decision? • 

But president ·washington dedared not only that these 
were treatiesi but that lte would use the means with which 
the constitution had clothed him, of protecting the Cherokees 
against .intrusion. Every president and senate, since, have 
concurred: and- presidents Monroe ·and Adams have actually 
used, iigainst the state· of Georgia,.the means of fulfilling the 
guarantee with which the act of 1S02 invested them; thereby 
affirming its constitutionality: Is the court to follo.w·the prea 
sent chief magistrate in th~ opinion that the act of 1802 is un
constitutional? · Then he possesses the power, of setting aside 
an act of congress as well as a treaty, and all the po\Vers of the 
govei;nment are united in.his hands: while the court, in fol
lowing these varying decisions of our changing administra
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tions, will exhibit a picture of vacillation and inconsistency 
that might destroy all the respect whi_ch is now ·so justly arid 
universally accorded to them. These consequences need only 
to be hinted to expose ;he unsoundness of the principle. The 
constitutiort exp~cts every department to do its duty in its own 
sphere. If .either.of them fail, it meets its own appropriate 
responsibility; it has no right to expect any.otper to share in 
that resP.orisibility. Following out this principle, this honour
able court' has ·declared acts of congr~ss, as well as acts of the 
state, legislatures, unconstitutional and void:.· has ov.erruled 
t~e·executive construction-of laws; and has held 0n its.own 
independent course by. the lights of its.own' reason and con
science; sustained at every step,' with increasing confide.nee, 
by the moral power of th~ AmericaiT> comnrnnity. 
, -.Nothing, I respectfully think, can be clearer than that 'Yhere 
a controversy comes before this court involving rights which 
are· claimed· under a public treaty, sanctioned· according to. 
the forms of our constitution, the validity of the treaty can
not.be c~Ued in question; and that its .construction is to be 
made by this honourable court,-· on· their own independent 
view~ of the subject. : Being a part of .the supreme law ?f the 
land, it is the!peculiar province of the_ court, to pronounce the 
law, wholly uninfl.uenced ·by the opinion of. any other .de
partment: and Heaven forbid it should. ever be otherwise. 

Wc trust, therefore, it has been made clear that there are 
ptoper parties and a proper case, 'forthe exercise of the juris
diction of this court. . . . . . 

3. The only remaiping question is
I 
whether- .the case .be a· 

prpper·one for an injunction from the chancery side oL this 
honourable court? '. •. 

I· can anticipate .only three objection.s to the award of- an. 
j njunction: . . . - . . . , 
.. 1st. ·.That if the la\tS of Georgia'be unconstitutional, all the 

acts done under them are -trespasses, and that then there is _an 
adequate remedy .at faw. ·' ·. i • · 

, .Zd. That a state cann~t be injoined.. 
-.3d. That the Cherokee territory ·J3eing ,out of the, jurisdic"': 

tio; of the court,' they cannot take judic.ial cognizance of the 
subject. ,, - , .- · •v 

1st. :With regard to the first objection it was so carefully 
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considered by this court in .the case of Osborne against the 
Bank' oC the United States, 9 ·Wheaton, 738, that it would 
be idle to accumulate a~thorities on ;the subject. This is not 
the case of a solitary trespass which may be repaid in damages; 
but of an interminable series of continuing and irreparable 
trespasses, fraught with the entire destruction of· these people 
arid their country; a destruction which would be consummated 
before their legal·title could be matured for decision before a 
co'urt of law. The principle on which the injun·ction was 
supported in the case of Osborne applies a fortiori, to the 
present case, and is sustained by the whole current of autho
rities; Mitchell vs. Dors, 6 Yes. 147, and the cases collected 
in Eden on Injunction, 139, 140. 7 Johns: Chan. Ca$es, 321. 

2d. As to the second objection~ so far is the fact of a state's 
being the defendant from being an objection, that in the case 
of Osborne. against the Bank of the·United States, this court 
observes, that "if the state of Ohio. could have been made a 
party defendant,, ·i_t can scarcely be denied that this would he 
a strong case for an injunction.'" Here the state cari be made 
a party; and it ,is the incessant repetition and' continuance of 
the injury which she threatens that makes the injunction the 
peculiar and appropriate remedy: for if the injunction cannot 
be awarded, there can~ virtually, be no remedy at all; The 
injunctiou will not act upon the ideal being, tl1<e state; but, as 
in Osborne's case, it will act on the officers of the state. :.· · 

3cL As to the objection, that the Indian territory lies ,without 
the jurisdiction of this court, there. are two an~wers, either of 
which would be sufficie~t. 

The fact is, that although the Cherokee nation be a foreign 
state in the political meaning of a foreign state, with the 
sovereign power to give th<:: law, exclusively; within their 
own territory, yet we have never denied that that territory 
is locally ·situated within 'the chartered limits. of Georgia. 
This court has decided, in '.Fletcher and Peck, that these lands 
do lie 'within the state of Georgia; that by .·virtue of their ul
timate domain,· the state of Georgia is seised of the present 
fee iri these lands; -and in· the same-case the court is understood 
as having virtually decided, .that the· title to these lands, so 
far as that title rests upon the faws of Georgia or the United 
States, is a fit subject for investigation before this tr~bunal. · 
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The second .a~~\~er to the objection is, · that even if the 
lands ~fo lie beyond the jurisdiction of the· court, · yet if t~e 
parties defendari,t be within their Jurisdiction, a court of 
"chancery has never regardel the local situation of the lands as 
a par to their action.. They act upon the parties, and compel 
them to do ~vhat is right, or restrain them from doing ~hat is 
wrong, let the _lands out of w~ich the controversy has grown 
lie ,\Vhere they may. 'fhe maxim is that ;equitas agit ln 
personam. Hence, in · the case of Toller 'vs. · Cartei·et, '2 
V.ernon, 494, the court of chancery. in England <lecteecl; alter

.. nq,tively, re·?emption or foreclosure 'of 'a l~ortgag~ • 0!1 ,lands 
in the island ofSarke in Normandy. ·. See alsd Eden on Injun·~

. tions, i02, 3~.and the ca·ses the;e cited; . ~hd l\1assie vs. W ~tts, 
. 6 Cran ch,: 148, and the. cases cit.ed by the court.· . : 
. Shall web~ ·asked (the question has bee_n aske~_el~e~~,er~) 
how this court will enforce its· injunction in case it shall .be 
awarded? .· I answer that it, will be time eno.ugh to ·me~t .th~t 
question, when ,it .shall aris~. At present the' que~tioti Js 
whether the .court; by its. constitution, posse;;ses the jurisdic
tionJo which \~e 'appeal; and it is ·beginning at the wr9,ng erid 
of Jhe inquiry ,to ask how the j~ri~d1ction, if possessed;Hio 

.. be enforced. No court tak'es this ·course in ~eciding sµch: a 
: ~u.estion .. They e~amine the :qu~·stia,n.'of jutisdicti?n:by'~~e 

law which creates the tribunal au-d marks out its powers arid 
. duties~ .I(they find the jurisdi"ction' there," they ex~·rcise'. it; 
. a'nd leave to future .cc/nsideration the niode of enfo~cing it in 

casl'l it shall be fesisteci., 1n .a 1ana. of i.~~s, th~.P~ein.impiiciri :is 

that the decisions of courts will be' rei;p~eted; and ii;' c~se'thJy 


, should not, it is. a poor gover~m_ent ind·e~d, in : ~hich :ih~te 

• . . .. . • . ' .,, ....• t 

does not exist power, to enforce respect · In the great. case of 
Penn and Lord Baltim~re, in which the .. bciundaries 'of ~tat~s 
in North Am,erica were· in. question~ Lord Hardwick,e ~i~· n_ot 
ask himself ,how he was to enforce bis dee.rec.: · Althoukh 

. the tribunal w~~ pai:ted by the Atlantic, oce.~p:~r6n:i ,the·!.erti
tory Jn. questio~, he felt no embarrassme,nt on tl1at yoint: ·_:He 
took .it for granted, as he had a right to 'do,. that. the piu;ties 
would respect his decision. ' Had "th~ idea ·even ·crossed: his 
mind oftheir proving contumacious, he W()Uld _have relied ,for 
the support of his authority on the· general. coercive pC>wersu . , ! • c""f; 
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inherent in all courts; and; these failing, on the st/ong arm of 
that branch of the government whose duty it is to see that the 
laws.be executed. Norwould his reliance have been in vain. 
. Sir, what is the ~alue of that government in which the decrees 
of its courts can be mocked at and defied with impunity. Of 

· that governm~nt did I say? It is. no government at all, or at 
best a flimsy web of form, " capable of holding only ·the 
feeblest insects, while the more powerful of wing break 

· through at pleasure.'': ' 
If a strong state of this union assert a claim aga~nst a 

weak one, which the latter denies, where. is the. arbiter 
betw_een. them? Our constitution says that this court· shall 
.be the arbiter. But if . the str~ng state refuses' to submit 

. to. your arbifra~ent, wh~t 'then? Are you to consider whether 
you can, of _yourselves, and by the''mere p<>w:er inherent in 

. the court, enforce your 'j~risdictio~· before you will exercise 
. .it? ,Will you decline a.'jurisdictio~ clearly committed to you 
. by tlie constitution~ from. the' fear that you cannot by your 
~wn· powers give it 'effect, and thus test 'the 'extent of your 
Jurisdiction, not by the consti~ution~ but. by your own physi- . 
cal capacity to enforc~ it? Then why have you taken juris
diction in the case of New Jersey and New York? The lat
ter· state has refused obedience to your summons. She re
ru·ses to· appear. Y:OU have determined,' n'evertheless, ~nd 
rightfully d~ter?iined, to proceed with the ·cause. But sup-

r pose the question w~·are now con~idering to have been put 
. to you in that case:: how will you enforce your decree against 
. Ne}" York? You tell her'for example~ that the boundary be
. tween the two states is that· which .New Jersey asserts, and 

· that ·she is pot_ to, ex_ercise .juris?1ction' beyond that boiutdary. 
New York laughs at your decree and sets'it at defiance. Her 
mar~hal refuses .to' exec,ute it; ;nd the state 'uphold& and pro

'·tects him by force of arms, in his disobediet1ce. She will not 
, per~it him to be a!ta~hed'for his c~ntempt, and defies a11 your 
. process ·or exec~tion. New Jersey i_s too weak to enfor_ce it. 

If the possibility of difficulty 'in enforoing your _decrees is to 
drive you to a surrender of 'your jurisdiction; .the argument 
applies.adorciblyjo the case of Ne_w Jer~ey and New _:ork, 
as to the case or the· Cherokee nation against, the state of 
Georgia. 



JANUARY TERM 1831. 155 

[The Cherokee Nation 1)8. The State of Georgia.] 

But,. if we have a government at all, there is no diffi
culty in either case. . In pronouncing your decree you will 
have declared the law; and it i~ a. part . of the swom duty 
of the president of the United States, to "take care.that the 
laws be faithfully executed." It is not for him, nor for the 
party defendant, to sit ill appeal on your decision. · .The con2 
stitution eonfeis no such power. H~ is _authorized to call out 
the military power of the country to enforce the execution 
of the laws. It is your function to say what the law is. It 
is his to cause it to be executed. 1f he refuses to perform his 
duty, the constitution has provided a relll:edy. 

But is this court to anticipate' that the president will not 
do 'his duty, and to decline a gi'ven jurisdiction in that 
anticipation? Nay, are we to anticipate that a defendant 
state will not do her duty in submitting to the decree' of 
this court? As to menaces.. 0£ disobedience, the contu
macy of a state to the authority of this court is not . a 
n~w occurrence. It occurred in Olmstead's case. Penn
sylvania the.re too_k this .menacing attitude. Nay, _she went 
further, and drew up. an_ armerl . force . in show, of prac
tical resistance. But was this court deterred by this mena
cing attitude? On th.e contrary, they did not even notice it, 
but moved on with_ the calm and constant dignity which alone 
becomes them, and Pennsylvania gave way, without striking 
a blow. ' Georg'ia, her~tofor~, assume? this: same m~naci~g at
titude towards the Cherokees and the .executiye branch of the 
government; but former presidents gave: her to understand 
that the United States w.ould not permit the violation of sub
sisting treaties, and Georgia submitted to thr decision. 

Sir,unless the government be false to the trust which the peo
1ple have confided t~ it, your authority will be sustained. I 

believe that if the injunction shall be avyarded, there is a moral 
force in 'the public sentiment of the American community, 
which will, aloQ~, sustain it, and ~onstraih obedience. ' At 
all events, let us do our duty' and the. people of the united 
States will take care that others do theirs. If they do not, 
there is an end of the go·v~rnment, and the u~ron .i~ dissolved. 

For if the judiciary be .struck from the sy.stem, what is there 
of an valu~ that will rel?J.ain? Sir, the government cannot 
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subsist without it. · It would be as rational to talk, of a solar 
' a ' • ' • • 

system without a- sun. No, sir, the people of the United 
States know· the value of this institution too well, i~ suffer 
it to be put· down, or trammelle~ in. its action by the_ dic
tates' of others.. It will be sustained iii whatever course its 
own wisd~rp~ patriotism and virtues shall direct, by the· re
spect, the affections, the suffrage, and, if necessary, by the 
arms of the country .. It h~s been an object of reverence to the 
best and wisest men ofour country, fro~ the first movements 
of our constitution to ~he. present day. It has qeen consider~d 
by them all as the key-stone of our political arch, the crown 
of its beauty,_ and the bond of its strength: nor will the people 
suffE!r it to be touched by rash and unskilful hands, for. the 
worst ~f purposes, in the worst of times, even)f there are any 
among'us so hardy as to meditate it. If, then, 1.am· asked· 
how the injunction of this courr, if granted; is to be enforced, 
I answer, fear~essly, by the majesty of the people of 'toe 

.United States, before which; Cal)tin'g anarchy (under the pros
tituted name of patriotism) anci presuming ignorance, if they 
exist, will hide their heads. 

· Sir, I have done: . 
I have presented to yqt1 all· the views that _have'. o~curred. 

to me as bearing materially on this question. I have en
dea~o~red to satisfy. ym'.i th:it, according. to the supr~rne 
law of the land, yon have before you proper' parties and 
a proper case· to founq your original jurisd~ctfon: tha~ _the 
case is one which ,:varrants and most imperiousiy demands 
a~ injunction, and, onl~ss its aspect be altered by an answer. 
and evidence (which I confidently believe it c;J.nnot be); that 
if there' ever wa~ a.case which called for a decree ofperpetual 
peace, this is· the case.. . · . . 

It is with no ordinary feelings that I am about to take leave 
of this cause. The exist~nce o( this remnant of a once great 
arid mighty nation is at stake, and it is for your honours to 
say, whether they shall'be blotted· out from the creatie.n, in 
utter disregard of all our treaties: They are he:8 'ir:i: the last 
extremity, and 'with them must perish 'for ever the honour of 
the.American name. ';fhe faith '?f OUT nation i~ fatally Jinked 
with •their existence, and the blow which destroys thein 
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quenches for ever our ow,n glory: for what glory can there be 
or whic~ a patriot caq b.e proud, after ·the good n'ame of his 
country shall have departed? . we may gather l~urels on the 
iie1d and trophies on the· ocean, but they will never hi<le this· 
fouland bloody blot upon our esc1{tcheon.· "Remember, the 
Cherokee nation" will be a~swer enough 'to tl1e proudest 
boasts that we can ever make-answer enough to cover with 
confusion the face and the h.eart of every 1)130 among us in 
whose bOsorn the last, spark of grace has not. been extin
guished. Such, 'it is possible, there fi!ay be, who· ·are willill'g 
to glory in their own shame, and to triumph in the disgrace 
which they·are permit:ted to heap upon. this nation. : But, 

. thank heaven, they ·are comparatively few: · The· great majo-· 
rity of the American people see this su~ject in it/! true light. 
They have hearts ·or flesh in their bosoms, instead of hearts of 
stone, and every rising and setting sun wittie~ses the smoke 
of the ince11se from the thousands and tens cif thousands of do
mestic altars, ascending' to the throne of grace. to invoke· its 
guidance and blessing on your councils. The most uhdoubt
ing confidence is reposed hi this tribunal. ·. . • . . 

We kr:io": that whatever_can be propefly done for this un
fortunate people . will· be done by this· honourable court. 
Their cause is one ·that must come home to every· honest 
and feeling heart. They have been. true and fii.ithful to· us 
and have ·a right to . expect a: corresponding. fidelity on our 
part. Through a long course of years· they have follo\ved our 
counsel with the docility of children.. Our wish has been 
.their law. We asked them to· become civ'ilized; and they 
became ~o. They assumed our dress, copied our names, pur
sued our course of education, adopted our form of govern-:
ment, embraced our religion, a~d have been proud _to imitate 
us in every thing in tlreii:' power. They ~ave ·watched the 
progress of our.prosperity with the strongest interest~ and have 
marked the rising grandeur of our natio11 with as rriuch pride 
as if they had belonged to us.· They have even adopted our 
resentments; and in out war w.iJ;h the 'Seminole tribes, 'they 
voluntarily joined ou'r arms, and, gave effectual aid in driving 

'back those barbarians from the very state that now oppresses 
them. They threw upon the field in' that war, a body of 



158 SUPREME COlJ.RT. 

[The Cherokee ~atlon vs. The State of Georgia.] 

men, who proved by. their martial bearing, their des~ent from. 
the noble race that were once the lords of these extensive. 
forests-;-men worthy to associate . with the "lion," who, in 
their own languag~,. "w.alks upon. the. mountain. tops."(a) . 
They foughi sid_e by _si.de_ with our prese~t chief magistrate, 
and received his repeated thanks. for· their gallantry and 
conduct.~ · 

May it please your,' honours, .th_ey have refused to us 
no gratification which it has been in their power to grant. 
We asked. them for a portion of their lands, and they ceded 
it. We asked them again and again, and they continued to 
cede until they have now reduce~ thei:nselves within ~pe nar
rowe~t compass . that their .. own st.1bsistepce will permit. 
What return are· we. about to make' to them for all this 
kindness? We have pledged, for their protection and for the 
guarantee of the remainder of their lands, the faith and honour 
of our p.ation; a faith and honour never sullied, nor even drawn. 
into question until now. "\Ve p~omised them,and they trusted 
us. They have "trusted us. Sh.all .they be deceived.'! .They: 
would as soon expect to see their ~iver~ run up~ards, on 
their sources, or the sun roll back in his career, 3:s that the 
United States wpuld prove false to them, and false to the 
word.so solemnly-pledged by their Washington,· and ren.e~ed 
and perpetuated by his illustrious succ,:::s~ors. · · 

Is this the pigh mark to .which the American nation has been 
so strenuously and successfully passing for~ard? Sha!l we selJ. 
the mighty meed of our high honours, at so worthl,e.ss a price,. 
and in two sl)ort years, cancel all the· glory which we have 
been gaining before the world, for the last half c~ntury? For
bid it, Heaven! ·. · 

I ~ill hope .for· better ~hings. _There is a spirit that 
will yet save us. I .trust tha_t we shall find it here, in this 
sacred court; where no foul ana' ~~lignant demon. of. 
party enters to darken t~e understandrng or to deaden the 
heart, but where all' is clear, calm, pure, vital and fi_rm.. I 
cannot believe that this honou~able court, possessipg the 
power of preserv~tion, wi~l stand by, an~ see these people 

) 

(a) The Chieftain Ridge. 
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stripped of their property and extirpated from· 'the· earth, 
while 'they are holding up to us their treaties, and claiming 
the fulfilment of our engagements. If truth and faith and 
honour and justice have fled from every other part of our 
country, we shall find them here. If not,-our sun has· gone 
down in treachery, bloo<l and crime, in the face of the world; 
and, instead of being proud ofour country, as' heretofore, we 
:may well e-au upon the rocks an~ mountains to hide our shame 
· from earth and heave~. · · · · · 

Mr Chief Justice MARSHALL delivered ··.the '_opinion .of 
1
the 'Court: ·• • • •• • • ... ·' ., • • • .- "• • • ,, ,· r 


This bill is brought by the Ch~roke~ n~tion, prayirig an 
injunction. to ·restrain the state of Georgia from th_e execution 
of certain lawi(of that state, which, as is alleged, go dir.ectlyto 
annihilate the Cherokees as a political sodety, and to ·seiz~, for 
the use ?f.Georgia, the _lands of the· nation which have b~en 
·assured to "them by the: United States in.· solemn treaties re
. peatedly made and s'till in force. . . '. . . . . .. . 

If courts were permltted to indulge their sympathies,-~ case 
better calculated to excite then:i can scarcely be i:r;naginc<L A 
people once numerous; :powerful;' _'arid ':truly_'indep'endent, 
found by ou'r ancestors in the quiet and uncontrolied possess
ion of an ample domain, gradually sinking beneath our 'supe
rior policy; our arts arid our arms, nave yielded their' lands by 
successive treatie~, each of whicli contains a solemn. g~arantee 
of the residqe, until they retain' no 'more of their fornierly ex
tensive territory than is.deemed he_cessary to th'eI:r comfortable 
suosisten·ce. To preserve thifremnant, the preseritapplicatfon 
is made. ~ '. · .; ·. · 

·Before ~e cari look ·irito ~the merits· or the. case; a prelimi
nary inquiry presents itself. Has this court · jurisdiction bf 
th~ cause? . '' . ' . . • ' . . . 

The third article of . "the constitution. describes the exlenf'of . 
the -judicial power. The second section closes an enumera
tion of the cases ,to · which it· is ·exte;ded, with '' controver
sies" "betwee·n a state ~r · the citizens th{!reof, and foreign 
states, citizens, or subjeets." A subsequent clause of.the same 
section giv.es the supreme court original jurisdiction in all 
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cases in which a state shall be a party. The party defendant 
may then unquest.ionably. be sued in this court. May. the 
plaintiff sue .in it? Is the Cherokee nation a foreign state in 
the sense in which that term is. u-sed in the constitution?. 

· ,The coun_sel for the plaintiffs have. maintained the affirma
,tiye ~f_ this proposition with great earnestness and ability. 
So ~uch o~ the ,a~gument as ~as ,intended to prov~ the char
acter of,the Cherokee~ as a state, as a distinct political society, 
separated fro~ others, capable of managing .its own affairs and 
governing itself, has, in the opinion of 'a majority of the judge~. 

· b,een emnpletely successful. .~hey J;iave been uniformly treated 
as a· state from the settletnent of our country. . The numerous 
treaties made with thern by the 'United States recogniz~ them 
as ai;e·ople. capable of maintaining the relations of pe;ce and 

. war,.of be_in'g ;~esponsible in their political character f~r. any. ·. . . . ., . . . 
,violation, of their engagements, or. for 

. 

any aggression~ com
'niitt~<l ~n the ~itizens of the Unhed States. by any individual 

'. ; .•. ' .- , .. ~ . . ',\ . '. ' 1 • . . • l, . . ~' • • 

of their community, , Laws have ·been enacted in the.spirit 
•of thes~ 'treaties ... The acts· of our 'gover~ment pli3-itiJy ·r'ecqg.:... 
nize· the. Cherokee uation as a state, ·and the courts are·. hound 

by ,tho~e acts. '. : . .· . ' . . . ' ' . . ' ' 
. .A question .of ~u.ch more di,fliculty ren:ain.s. . Do, the, Che
rokees constitute a foreign state in the sense ·of·the constitu

. tion? ·'·: '.:!' :· ·.' '·.: . ' l :_. ~· :, :. : .'.:• ~c. ,·:· :.: • ;_· ,.; . ..;, f: 

. , The, counsel ·have showq conclusively thaLthey ·are not.a 

' state o(th~ union, and have fo~i~tecl' that ~ndividually they are 

. ~liens, not p~i~ all~giance to the United .States~ _: J\.n aggre

gate. 0£ aliens compo~ing a stat~.must, they say, bt'l a foreign 

state, · Eacli inc:!ividual being: foreign, the whole must be 

foreign. · ' ·· · · · · · . _ 

. ,... This argument is imposing, but.we must e:;rnmine if more 
. cl~se}y,before we yield to it. _The condition o( the Indians 
in relation to the United.States is perhaps unlike that of.any 

' othei;: two people .in existen.~e. , In the general_,. ~atio~s not 
.. owing a r,ommon, allegiance are foreign .to each other•' .The 
. term foreign nation is, with strict· propriety; applicable by 
eithe~ . to the other.· But the relation of the Indians to the 
U nitFd ·states is marked by peculiar and cardinal <listi.nctions 
which exist ~o where else. · · 
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The Indian territory is admitted to compose a. part of the 
Unitecl States. In all our maps, geographical treatises, histo
ries, and laws, it is so considered. In all our intercourse 
with foreign nations, in our commercial regulations, in any 
attempt at intercourse between Indians and foreign nations, they 
are considered as within the jurisdictional limits of the United 
States, subject to ·many ~f those restraints whi~h arc imposed 
upon our own c1lizens. They acknowledge themselves in their 
treaties to be under th·e protection of the United States; they 
admit that the United States shall have the sole and exclusive 
right of regulati~g the trade with them, and managing all 
their affairs as they think proper; and the Cherokees in 
particular were allowed by the treaty of Hopew~ll, which pre
ceded the c~nstitution, "to send a deputy of their choice, 
whenever they think fit, to congress.'' Treaties were· made 
with some tribes by the state of New Yorl~, under a then un
settled construction of the con'federation, by which they ceded 
all their lands to that state, taking ba~k. a limited grant to· 
themselves, in which they admit their dependence. 

Though the Indians are ackno~vledged to have an unques
tionable, and, heretofore, unquestioned right to the lands they. 
occupy, until. that right shall be extinguished by a voluntary 
cession to our government; yet it may well be-doubted whether 
those tribes which reside within the acknowledged bounda'ries 
of the United States can; with strict accuracy, he den~minated· 
foreign nations. Tliey may, more correctly, perhaps, be de
nominated domestic dependent nations. ·They ocqupy a ter
ritory to which We I assert' a titre indepe'rident Of their. wil],, 
which must take effect in point of possession when their' right 
of possession ceases. Meanwliile they are in a state ot pu
pilage.. ·Their relation to the United States resembles 'that of 
a ward to .his guardian. . . · . 

they look. to our government for protection; rely UP,On its 
kinqness and its power; appeal to it for relief to their wants; 
and addrnss tne president as their great.father. They and 
their country are considered by foreign nations, as_ well as by 
o~rselves, as being so completely uncler the sovereignty and 
dominion of the United States, that any attempt to acquire 
their lands, or to form a political connexion with them, would . ·v . 
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be considered by all as ~n inv~sion of our te'rritory, and an 
act of hostility. · · · · ' .· · 

These considerations gci far to support the opinio~, that the 
framers of ·our constitution had not'the Indian tribes. in view, 
wheri they opened° the courts of the union to controversies 
between astate or the citizens thereof, and foreign states. . 
, In· considering this subject, the .habits and usage_s of the 

Indians, in their intercourse with their white neighbours, ought 
not to be entirely disregarded. At the -time the constitutio.n 
,yas framed, the. idea of appealing to _an Americ~n court of 
justice: for an assertion of right or a redres.s of, wrong, h~d 
perhaps never ent~red the mind of an Indian or of'his tribe. 
Their .·appeal ·was to the· tomahawk, or ·to the gover;ment. 
This was. well understooti by the· statesmen who framed the 
con~titutio·n of t!rn United 'States, and might ~urnisb ~om~ rea-. 
son_ for ._omitt~ng to enumerate them among' th1t parti.e.s who 
:rpight su.e)n the. courts ·of the union. Be this as it may,. the 
peculiar relations between the Uni'ted St~teii ,rnd the Indians 
occupying, our !erritory ii.re Sl:1C~, tha·t. ~ye s:hould fe~l much. 
difficulty in ei:msidering the·m' as designated by the termforeign 
state, were there no other ,part of the constitution which might 
shed light on the mea~ing of these words, But "'.e 'think that' 
in construing them, considerable aid is furnished by that clause 
in the eighth section of the th'ird article; which empo,vers' ~op.
gre1>S to''' regulatJ commerce with f9reign. nations, and 

0 

am~!1g 
the several states; and with the lnqian· tribes." • . · : 

In this clause they are as clearly contradistinguished by a. 
name appropriate . to themseJyes, from foreign nat~ons; as· 
fi:oin the several states coµiposing the unior;i. , They ~re. de~ 
signated oy a'distinct appellation; and as tbi:;i. appellation can 
be applied to. neither of the others, neither c;n 'the appellation, 
distinguisliing' ~ither of the others be in fair,coristruction a~ 
pl.ied to them .. 'The objects, to which tqe pow~,r of regulating 
com1nerce might be directed, are 'divided into three distinct 
clas~es-:--foreign nations, the s'ev_eral states, and Indian tribes •. 
When forming this artic~e, the convention considered them· 
as entirely distinct. We cannot assume that the distinction 
was lost i~ framing ·a subsequent' article, unless there be 
s~~ething in 'its language tq authorize the ass~mption. . . 

The counsel for the plaintiffs co.ntend that the words " In
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dian trLbE)s" WeTe-,introduced. into. the arti.cle, em~owering 
congress to regulate C()ffilnerce, for the purpose Of removing 
those doubts in which the manao-ement of Indian affairs was 
• . 0 

involved by the language of the ninth article of the confede
ration. Intending to give the ,vholep~wer of managing those 
affairs to the government about to be institute.cl, the conven
tion conferred it explicitly; and omitted those qllalific?-tions . 
which embarrassed the exercise of it as ,granted in the confed
eration. Th1s may be admitted without weakening the con~ 
struction which has been intimated. Had the Indian tribes 
b~en foreign nations, in the view of the convention; 'thi~ e:e
clusive power o'f regulating intercourse with them m.ight have 
been, and most probably .would have been, specifically given, 
in language indicating that idea, not in language eontra,dis
tinguishing them from foreign nations. Congress ;ight 
have been· empowered "to regulate' commerce with. for;. 
eign nations, in,cluding. tne Indian tribes, and among the 
several. states." This language would have suggested it
self to statesmen who considered the Indian tribes as foreign 
nations, and were yet desirous of mentioning them particufarly. 

It has beeg also said, that the same words have not necessa
rily the ·same meaning attached_ to them when found iI?- ~iffe_r
ent parts of the same instrument; their meaning i~ con
trolled by the con.text. This is undoubtedly true. . In com
mon _language the same word has yarious meanings, and the 
peculiar sense in which it is used in any sentence is to be de
termiued by the conte.xt. Thi~ '~ay not be equally true with 
respect to proper names. Foreign nations is.a general term, 
the application of which to Indian tribes,. when used in the 
Anierican constitutio~, is at best extremely questionable .. ' In 
one article in which a power is given to be exercis.ed in regard. 
to, foreign nations generally, and to the Indian tribes particu
larly, they are mentioned as separate in t~rms deady eontra
disting1,1ishing them from each other. _'\Ve perceive plainly 
that the constitution in this article does not comprehend In
d"ian ~ribes in the general term "foreign nations;" not. we 
presume b~cause a tribe may not be a nation, but because it is 
not foreign t_?-the United States. ·when, afterw~rds, the term 
"foreign st~te~! is introduced, we cannot impute to the,conv~n
tion the intention to desert its former meaning, and to com
prehend Indian tribes within it, unless the context force that 
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construction on us. we find nothing in the context, and 
nothing in the su~ject of the article, which leads to it. 

The court has bestowed its best attention on this question, 
and, after mature delibe;·alion, the majority is of opinion that 
an· Indian tribe or nation within the United States is not 
a foreign state in the sense of the constitution,,_and cannot 
maintain an action in the courts of the United States. 

A serious additional objection exists to the jurisdielion of 
the court. . Is the matter of the biH the proper subject for ju
dicial inquiry and decision? It seeks to restrain 'a state from 
the forcible exercise of legislative power over~ neighbouring 
people, asserting their independence; their right to which the 
state de~ies. _On several of the matters alleged in the bill, 
for example·o~ the laws making it criminal tc) exercise the' 
usual powers of self governJllent in their own country by the' 
Cherokee nation, this court cannot interpose; at least in the 
form in which those matters are presented, 

That part of the bill which respects the land occupied by the 
lndians,and prays the aid of the court to protect their posse1?sion, 
m.ay be more.doubtful,. The mere question of right might per
haps be decided by th is court in a pl'oper case with proper parties. 
But the court is asked to do more than decide on the title.· The 
bill requires us to con~rol the legislature of Georgia, and to 
restrain the exertion of its physical force. , The propriety of 
such an interposition by the ~ourt may be w~ll questioned. 
It savours too much of the exercise of political power to he 
within the proper province of the judicial department. But 
the opinion on the point respecting parties makes it unne
cessary to decide this question. 

If it he true that the Cherokee natioll have rights, this is 
not the tribunal in which those rights are to be asserted .. If 
it be true that wrongs have been inflicted, and that still greater 
are to be apprehended, this is not the tribunal which can re-, 
dress the past or prevent the future. · 

The motion for an injunction is denied . 

. ·Mr Ju~tice JOHNSON,-ln pursuanreof my practice in giving 
an ·opfoion on all constitutional questions, I must present my 
v1ews on this. With the morality of the case I have no ·con
cern; I am called ~pon· ~o consider it as a legal qu·estio'n. · 
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The. object .of this bill .is to claim the interposition of H.:~ 
court as the means of preventing the state of Georgia, or the 
public functionaries of the state of Georgia, from asserting 
certain rights and powers over the country and people of the 
Cherokee nation. . 

It is not enough, in order to come before this court for re
lief, that a c·ase of injury, or of cause to apprehend inju~y, 
should be made out. )3esides haying a cause of .action, the 
complainant must bring himself within that description of p~r
ties, who alone :l.re permitted, under.the constitution, to bring 
an original suit to this court. . . . . . ; 

It is essential to 'such suit that a state of this union should 
be a party; sq says the second member of, the second section 
of the third article of the.constitution: th~ other party must, 
under the control of the eleventh amendment, be another.state 
of the union, or a foreign state, - In this case, the aveiment is, 
that the complainant is ~ foreign state. . , · 

Two preliminary questions then present themselv.es .. 
). Is the com.plainant a foreign.state in the sense or'the con

stitution? 
. .2. Is the case presented in the b.ill one of judicial. cog
nizance? . . . . . . . ·• 

Until thesy questions ;i.r,e disposed of,we have no right to 
look into the nature of the controversy any farther than is ne
cessary to determine them. The first of the .questions necess
arily resolves itself into two. · 

1. A.re the Cherokee~ a state?.· • 

.2. Are they a foreign state? . _ . 

1. I cannot but think that _there are strong reasons for doubt'." 

ing the applicability of the epithet state, to a people. so.lo.w 
in the grade of organized society as our Indian . tribes most 
generally are. I would not here be under,5tood as spE:aking 
of the Cherokees under their present form of goyernQ1.ent; 
which certainly must be classed among the most approved 
forms of ci-v-il government. Whether it can be yet said_ to 
have received the consistency, ~hich entitles that people to 
admission into the family of nations is, I conceive, yet to. be 

· determined by the executive of these states. Until then· I 
must think that we cannot recognize it as an existing state, 
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u~der any other' charaeter than that which it has maintain~d 
hitherto as·one of the Indian tribes or nations. . . 

There ate great difficulties }imgirig over the questi:on, whe
ther they can' be considered as stales under the judiciary 
article of the constitution. 1. They never have been ·recognized 
as holqing sovereignty ·over the territory they occupy. It is 
in vain now to inquire into the sufficiency of the principle, that 
discovery ·~ave the right or dominion over the country :i1iscov
ered. When the populous and civilized· nations beyond the 
Cape of Good Hope were· visited, the right oCdiscovery was 
made the groun.d of an exclusive right to their trade, and con
fined to that limit. When the eastern coast of this continent, 
and especially the part we. inhabit, was discovered, finding it 
occupied by a race of hunter's, connected iµ society by scarcely 
a~embla'nce of organic· government; the right was extended to 
the 'absolute appropriation of the territory' the annexation o,f it 
to the domain of the disco'verer. It .cannot be questioned that 
the right of sovereignty, as· wen as soii, was notori.ously ass
erted·· a.nd exercised by the European discoverets;' From 
that s~urce we derive our rights, and there is n9_t ·· a~ in
stance of a cession of land from an Indian nation, in which the 
right of sovereignty is mentioned as a part of the matter ceded. 

It may be suggested that they were·uniformlycession; of land 
without inhabitants; and, t~erefore, ,,:ords competent to make 
a cession of sovereignty were- m1necessary~. Thjs, ho,vever, is 
not a full ans.wer,. since soil, as well as people~ is .the object 
of sovereign action, and may be ceded.with' or v~rithout ·the 
sovereignty, or may be ceded with the express stipulation that 
the inhabitants shall remove.- Iri all the cessions t<> us from 
the ·civilized states ofthe·old \V~rld, ~nd of our tra~sfers among 
ourselves; although of the same property' under the satne cir
euin'stances~ and even wh,en occupied. by tnese very: Indians;' 
tlie express cession of sovereignty is to be found •. 
: In· the-very treaty of Hopewell; the language or evidence of ; 
which is appealed to as the leading proof of the existence of this 

.suppose.cl ,5tafe, we· find .the commis~ioners of the ~nit~d ~tates 
expressmg t~emselves m tl}ese terms. "The commissioners .· 
plenipoten.tiary of the United States give peace to. all the Chero
kees, and r~ceive them iriio th'e favour' and protection ··or the 
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United States on th.e following- conditions." This. is_ cer
tai~Jy, the' language ~f sovereigns and conquerors, and not the 
ad~ress of ,equals to equals. And again, when designating 
the c0t{n.try th?y' are t,o be confined to, comprising-the very 
territory which is the subject of this bill, they say," Art. 4., 
The boundary allottetj, to. the .Cherolcees for their· IJ,urit
ing grounds'' shall be .as therein ~escribed. Certainly this 
is the language of concession on 9ur part, not theirs; and when 
!he full, bea~~ng and effect of those ;wor~s, '' for their hul).ting 
grounds," is considered, i.t is difficult to think that they were 
then regarded a·s ·a state, or ~ven i~tended to_ be so .fega;ded. 
It is clear that i~ was intended t~ give them no other rights 
over the territory thai1 what wcr~ needed by a race of hun
ters; and i_t is not easy to see how: ,their advanq_cll)ent beyond 
that state _of society could ever have been promoted, or, per
haps, permittcu;con~istentlywiLh the unquestione~ rights of the _ 
states, or Unite<l States, over the territory within their limits. 
The ·rre-imptiye right; and exclusiv~ right of co~que~t in 
Case. pf ;var/\\'.aS ne_ver questioneq to exist in.the states, which 
circumscr'ibecl the \.'-:hole or any part of the Indiai:i grouf!ds or 
t_errfto;y..... ~~ ,have taken it. f~~lp. them by dire(:! means would 
have b.eer a palpablx,violat_i.on <?f theii: rights •..nu.~ every ad-:: 
vance,J~om t.h.e ht.Jntei: state to. a more .fixed. state-of _society, 
must have a tendency to .impair th?,t ,pre'-.emptive ,.xight, aI1d, 
ultimately to destroy it 'alt~ether, both by increasing the Ir!
dian population, and by attachin_g _t~em firmly to the soil. 
T!1e ~unter state bore within itself the pr,omise of vacating the 
territory, because when game cea_se9, the hunt~r would g~ 
elsewhere to' seek it. But a'more fixed state of SCJCi~ty would 
amount. to a permanen,t destruction of the hope, ant4 of conse- 
quence, of the ben~fi~ial cµarac_ter of t~e pre-emptive right.. · . 

But it is said, that we have exteni\ed to them t\le ·means and 
inducem~nt to becom,e agrlc.u~tural and. civilizedi It is tn:iq: 
and the immediate object of tl~at policy "Y'as so obvious i.J.S pro
bably to have intercepted th~ view of ulterior consequences.• 
Independently of the gen~ral influer,1ee of hu.manity, these 
people were restless, warlike, and signally cruel ip th~ir irrup
tions during the' revolution: The policy, therefore, of enti
cing them to the arts of pea;e, and to ~~9se ,improvemeiits 
which war might lay desolate,, was obvious; and it' was wise 
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to prepare them for what was probably then contemplated, to 
wit, to incorporate ,them in time into out respective govern
ments: a policy which their inveterate habits and deep seated 
enmity has altogether baffled. But the project of ultimately 
orga·nizing. them into states; within the limits of those states 
which had not ceded or should not cede to the United States 
the jurisdiction over the Indian territory within their bounds, 
could not possibly have entered into the contemplation of our 
governri1ent. Nothing but express authority from the states 
could. have justified such a·policy, pursued with such a view.· 
To pursue this subject a little more categorically. · 
· If these Indians are to be called a state: then, 
· · I.: Dy whom are ~hey acknow Iedged as such? 
. 2. When·didthey become ~o? 

·· · 3. And ·What are the attrihutes~hY.!!hl_ch they are identi
fied with other states. · · - · - · ·· 
· ..N.s to the first question, it is clear, .that as a stati., they are 

known to nobody on earth, but ourselves, if to us: how then 
can they be said;to be recognized as a member of the comniu-' 
nity of nations? Would any nation on earth treat. with them 
as such? Suppose when they occupied the banks of the Miss
issippi or the sea coast of Florida,. part of which in fact the 
Seminoles how occupy, they had declared war and issued let:. 
ters of marque and reprisal against us or Great Britain, would. 
their commissions· be respected? If known as a state, it is by 
us and u·s alone; arid what are the proofs? The treaty ·of Hope
well does not even give them a name other than that of the 
Indians; not even nation or state: but regards them ~s ~vhat 
they were, a band of hunters; occupying a,s hunting grounds, 
just what territory we chose to allot them. And almost every 
attribute of sovereignty is renounced by' them '_in that· very 
treaty. They acknowledge themselves· to be under the sole 
and exclusive protection of the United States. They receive 
the territory allotted to tllem as a boon, from a master o.r con
queror; the right of punis~ing intruders into that territory is 
conceded, not asserted as a right; and the sole and exclusive 
right of regulating their trade and managing all their affair~ 
in such manne~ as the government of the United States·shall 
think. proper; amounting in terms to a relinquishment of all 

' ·; ' - . 
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power, legislative,executive and judicial to the United States, 
is yielded in the ninth article. 

It is true, that tl).e twelfth article gives power. to the In
dians to send a deputy to congress; but such deputy, though 
dignified by .the name, was nothing and could be nothing but 
an agent, such as any other company might be represented by. 
It cannot be supposed that he was to be recognized as a minis
ter, or to sit in the congress as a delegate. There is nothing 
express and nothing implied, that would clothe him with the 
attributes of either of these characters. As to a seat among 
the delegates, it could not be granted to him. 

There is one consequence that would necessarily flow from 
the recognition of this people as a state, which of itself must 
operate greatly against its admission. . 

Where is the rule. to stop? Must every petty kraal of In
dians, designating themselves a tribe or nation,and having'a few 
hundred acres of land to hunt on exclusively, be recognized as 
a state? We should indeed force into the family of nations, a 
very numerous and very heterogeneous progeny. The Cataw
bas, having indeed a few more acres than the republic of· San 
Marino, but consisting only _of eighty or an hundred polls, 
would then be admitted to the same dignity. .They still claim 
independence, and actually execute their own penal laws,· such 
as they are, even to the pu]?ishment of death; and have recently 
done so. We have many ancient treaties with them; and no 
nation has been more distinctly recognized, as far as such re
cognition can operate to communicate the character ofa state. 

But secondly, at what time did this people :acquire the 
character of a state? . ·.. :r 

Certainly not by the treaty of Hopewell; for every provisioii 
of that treaty operates to strip it of its sovereign· attributes; 
and nothing subsequent adds any thing to that treaty, except 
using the word nation instead of Indians. And as to.that 
article in the treaty of Holston, and repeated in the treaty of 
Tellico, which guaranties to them their territory, since both 
those treaties refer to and confirm the treaty of Hopewellr . 
on what principle can it be contended that the guarantee can· 
go farther than to secure to them that right over the territory,' 
which is conceded by the Hopewell treaty; which interest is 
only that of hunting grounds. The general policy of the· 

w 
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United States, which always looked to these Indian lands as a 
certain future acquisition, not less than the express words of 
the treaty of Hopewell, must so decide the question. 

If they were not regarded as one of the family of nations 
at the time of that treaty, even though at that tJme first sub
dued and· stripped of the attributes of a state, it is clear that, 
to be regarded now as a state, they must have resumed their 
rank among nations at some subsequent period. But at what 
subsequent period? Certainly by no decisive act until they 
organized themselves recently into a, government; and I have 
before remarked that, until expressly recognize<l by the execu
tive under that form of government, we cannot recognize any 
change· in their form of existence. Others have a right to be 
consulted on the admission of new states into the national 
family., When this country was first appropriated or con
quered by the crown of Great Britain, they certainly, were 
not known as members of the community of nations; and if 
they had been, Great )3ritain from that time blotted them 
from among the race of sovereigns. From that time Great 
Britain considered ,them as her subjects whPnever she chose 
to claim their allegiance; anr1 their country as hers, both in soif 
and sovereignty. All the forbearance exercised towards them 
was considered as voluntary; and as their trade was. more 
valuable to her than their territory, for that reason, and not from 
any supposed want of right to extend her laws over them, did 
she abstain from doing so, 

And, thirdly, by what attributes is the Cherokee nation 
identified with other states? 

The right of sovereignty was expressly assumed by Great 
Britain over their country at the first taking possession of it; 
and ,has never since been recognized as in them, otherwise 
than as dependent upon the will of a superior. , 

The right Qf legislation is in terms conceded to congress by 
the treaty of Hopewell,, whenever they choose to exercise it. 
And the right of soil fa held by the feeble tenure of hunting 
grollnds, and acknowledged on all hands subject to a restric
tio,n to sell to no one but the United States, and for no use but 
that of Georgia . 
. , They have in Europe sovereign and demi-sovereign states 
and ;;,tates of doubtful sovereignty. But this state, if it be 
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a state, is still a grade below them all: for not to be able to 
alienate without permission of the remainder-man or. lord, 
places them in a state of feudal dependence. 

However, I will enlarge no more upon this point; because 
I believe, in one view and in one only, if at all, they are or 
may be deemed a state, thongh not a sovereign state, at least 
while they occupy a country within our limits. Their condi
tion is something like that of the Israelites, when inhabiting 
the deserts. Though without land that they can call theirs in 
the sense of property, their right of personal self government 
has never been taken from them; and such a form. of govern
ment may exist though the land occupied be in fact that of 
another. The right to expel them may exist in that other, 
but the alternative of departing and retaining the tight of self 
government may exist in them. And such they certainly <lo 
possess; it has nevP.r hP.P.f1 rinestioned, nor any attempt made 
at subjugating them as a people, or restraining their personal 
liberty e~cept as to their land and trade . 

.But in no sense can they be deemed a foreign state, under 
the judiciary article. . 

It does seem unnecessary on this point to do more than put 
the .question, whether the makers of the constitution could 
have intended to designate. them, when using the epithets 
"foreign" and " state.'' State, and foreign state, are used in 
contradistinction to each other. '\Ve had then just emerged 
ourselves from a situation having much stronger claims than 
the Indians for admission into the family of nations; and yet we 
were not admitted until we had declared ourselves no longer 
provinces but states, and shown some earnestness and capa
·city in asserting our claim to be enfranchised. Can it then be 
supposed, that when using those terms we meant to include any 
others than those who were admitted into the community of 
nations, of w:,hom m0st notoriously .the Indians were no part? 

The argument is that they were states; and if not states of 
the union, must .be foreign states., But I think it very clear 
that the constitution neither speaks of them as states or foreign 
states, but as just what they were, Indian tribes; an anomaly 
unknown to the hooks-that treat of states, and which the Jaw 
of nations would regard as nothing more than wandering 
hordes, held together only by tie9 of blood and habit, and 
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having neither laws or government, beyond what is required 
in a savage state. The distinction is clearly made in that 
section which vests in congress power to regulate commerce 
between the United States with foreign nations and the Indian 
tribes. 

The language must be applied in one of three senses; either 
in that of the law of nations, or of the vernacular use, or that 
of the constitution. In the first, although it means any state 
not subject to our laws, yet it must be a state and not a hunter 
horde: in the vernacular, it would not be applied to a people 
within our limits and at our very doors: and in the constitu
tion the two epithets are used in direct contradistinction. The 
latter words were unnecessary, if the first included the Indian 
tribes. There is no ambiguity, though taken literally; and if 
there were, facts and circumstances altogether remove it. 

But had I been sitting alone in this ~e~ould have 
waived the consider_ation of personal description altogether; 
and put my rejection of this niotion upon the nature of the 
claim set up, exclusively. 

I cannot entertain a doubt that it is one of a political char
acter altogether, and wholly unfit for the cognizance of a judi
cial tribunal. There is no possible view of the subject, that 
I can perceive, in which a court of justice can take jurisdiction 
of the questions made in the bill. The substance of its allega
tions may be thus set out. 

That the complainants have been from tim.e · immemorial 
lords of the soil they occupy. That the limits by which they 
hold it have been solemnly designated and secured to them by 
treaty and by laws of the United States. That within those 
limits they have rightfully exercised unlimited jurisdiction,· 
passing their own laws and administering justice in their own 
way. That in violation of their just rights so secured to 
them, the state of Georgia has passed laws, authorizing and 
requiring the executive and judicial powers of the state to 
enter their territory and put down their public functionaries. 
That in pursuance of those laws the functionaries of Georgia 
have entered their territory, with an armed force, and put down 
all powers legislative, executive and judicial, exercised under, 
the government of the Indians. 

What does this series of allegations· exhibit but a state 
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of war, and the fact of invasion? They allege themselves to 
be a sovereign independent state, and set out that another 
sovereign state has, by its laws, its functionaries, and its 
armed force, invaded their state and put down their au
thority. This is war in fact; though not being declared 
with the usual solemnities, it may perhaps be called war 
in disguise. And the contest is distinctly a contest for 
empire. It is not a case of meum and tuum in the judicial 
but in the political sense. Not an appeal to laws bµt to force. 
A case in which a sovereign undertakes to assert his right up
on bis sovereign responsibility; to right himself, and not to 
appeal to any arbiter but the .sword, for the justice of his 
catIBe. If the state of Maine were to extend its laws over the 
province of New Brunswick, and send its magistrates to carry 
them into effect, it would be a parallel case. In the Nabob of 
Arcot's case ( 4 Bro. Cha. Ca. and l and 2 Vesey, Jun.), a case 
of a political character not one half so strongly marked as 
this; the courts of Great Britain refused to take jurisdiction, 
because it had its origin in treaties entered into between sov~
reign states: a case in which the appeal is to the sword and to 
Almighty justice, and not to courts of law or equity. In the 
exercise of sovereign right, the sovereign is sole arbiter of his 
own justice. The penalty of wrong is war and subjugation. 

But there is still another ground in this case, which .alone 
would have·prevented me from assuming jurisdiction; and that 
is the utter impossibility of doing justice, at least even handed 
justice, between the parties. As to restoring the complainant 

, to the exercise of jurisdiction, it will be seen ;it once that that 
is no case for the action of a court; and as to quieting him in 
possession of the soil, what is the case on which the complain
ant would have this court to act? Either the Cherokee nation 
are a foreign state, or they are not. If they are not, then they 
cannot come here; and if they are, then how can we extend 
our jurisdiction into their country? 

We are told that we can act upon the public functionaries 
in . the state of Georgia, without the limits of the nation. 
But suppose that Georgia should file a cross-bill, as she cer
tainly may, if we canentertain jurisdiction in this case; and 
should in her bill claim to be put in possession of the whole · 
Indian country; and we should decide in her favour; how is 
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that decree to be carried into effect? Say as to soil; as to 
jurisdiction it is not even to be considered. From the com
plainant's own showing we could not do justice between 
the parties. Nor must I be considered as admitting that this 
court could even upon the other a.lternative exercise a juris
diction over the person, respecting lands under the juris
diction of a foreign nation. I know of no such instance. In 
Penn vs. Lord Baltimore, the persons were in England and 
the land within the king's dominions though in America. 

There is still another view in which this cause of action may 
be considered in regard to its political nature. · The United 
States finding themselves involved in conflicting treaties, or 
at least in two treaties respecting the same property, under 
which two parties assert conflicting claims; one of the parties, 
putting itself upon its sovereign right, passes laws which in 
effect declare the laws and treaties undBr which the other 
party claims, null and void. It proceeds to carry into effect 
those laws by means of physical force; and the other party 
appeals to the executive department for protection. Being 
disappointed there, the party appeals to this court, indirectly 
to compel the executive to pursue a course of policy, which 
his sense of duty or ideas of the law may indicate should not 
be pursued. That is, to declare war against a state, or to use 
the public force to repel the force and resist the laws of a 

state, when his judgment tells him the evils to grow out of 
such a course may be incalculable. 

What these people may have a right to claim of the execu- .· 
tive power is one thing: whether we are to be the instruments 
to compel another branch of the government to make good 
the stipulations of treaties, is a very cl,ifferent question. Courts 
of justice are properly excluded from all considerations of 
policy, and therefore are very unfit instruments to control the 
action of that branch of government; which may often be 
ccfmpelled by the highest considerations of ·public policy to 
withhold even the exercise of a positive duty. 

There is then a great deal of good sense in the rule laid 
down in the Nabob of Arcot's case, 'to wit, that as between 
sovereigns, breaches of treaty were not breaches of contract' 
cognizable in a court of justice; independent of the general 
principle that for their political acts states were not amenable 
to tribunals of justice. 
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. There is yet another view of this subject, which forbids 
our taking jurisdiction. There is a law of the U nitcd States, 
which purports to make every trespass set_ out in the bill to be 
an offence cognizable in the courts of the United States. I 
mean the act of 1802, which makes it penal to violate the In
dian territory; 

The infraction of this law is in effect the burden of complaint. 
What then in fact is this biIJ, but a bill to obtain an injunc
tion against the commission of crimes? If their territory has 
been trespassed upon against . the provisions of that act, no 
law of Georgia could repeal that act or justify the violation 
of its provisions: And the remedy lies in another court and 
form of action, or another branch of jurisprudence., ; 

I cannot take_leave of the case :without one remark upon 
the leading argument, on which the exercise of jurisdiction 
here over cases occurring in the Indian country has been 
claimed for the complainant. Which was, that the United 
States in fact exercised jurisdiction over it by means of this 
and other acts, to punish offonces-committed there. 

But this argument ~;mriot bear the test of principle. For 
the jurisdiction of a country may be exercised over her citi
zens wherever they are, in right of their allegiance; as it has 
been in the instance of punishing offences .committed against 
the Indians. And, also, both under _the constitution and the 
treaty of Hopewell, the power of congress extends to regu
lating their. trade, necessarily within their limits. But this 
cannot san!!tion the exercise of jurisdiction beyond the policy 
of the acts themselves; which are altogether· penal. in their 
provisions. · 

I vote for rejecting the motion. 

Mr Justice BALDWIN.-As jurisdiction is the first question 
which must arise in. every cause, I have confined my exami
nation of this, entirely to that point, and that branch of it 
which relates to the capacity of the plaintiffs to ask. the inter
position of this court. I concur in the opinion of the court 
in dismissing the bill, but not for the reasons assigned. 

In my opinion then;;. is no plaintiff in this suit; and this 
opinioo precludes any examination into the merits of the bill, 
or the weight of any minor objections. My judgment stops 
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me at the threshold, and forbids me to examine into the acts 
complained of. · 

As the reasons for the judgment of the court seem to me 
more important than the judgment itself, in its effects on the 
peace of the country and the condition of the complain
ants, and as I stand alone on one question of vital concern to 
both; I must give my reasons in full. The opinion' of this 
court is of high authority in itself; and the judge who' delivers 
it has a support as strong in moral influence over public opin
ion, as any human tribunal can impart The judge, who stands 
alone in decided dissent on matters of the infinite magnitude 
which this case presents, must sink under the continued 'and 
unequal struggle; unless he can fix himself by a firm hold on 
the constitution and laws of the country. He must be p.resumed 

. to be in the wrong, until he proves himself to be in the right 
Not shrinking -even from this fearful issue, I proceed to ·con
sider the only question which I shall ever examine in rela~ 
tion to the rights of Indians to sue in the federal courts, until 
convinced of my error in my present convictions. , : · : '; , : · 

My vie~v of the plaintiffs being a sovereign in:de'pendent 
nation or foreign state, within the meaning of :the constitu
tion, applies to all the tribes with whom the United States 
have held treaties: for if one is afore1gn nation or state, all 
others in like condition must be so in their aggregate capa
city; and each of their subjects or citizens, aliens, capable 
of suing in the circuit courts; This case then· is the case 'of 
the countless tribes, who occupy tracts of our 'Vast domain; 
who, in their collective an_d individual characters, as states or 
aliens, will rush to the federal courts in endless controvei:sies, 
growing out of the laws of the states or of congress: 
· In the spirit of the maxim obsta principiis, I shall first pro

ceed to the consideration of the proceedings of the old con
gress, from the commencement of the :revolution up to the 
adoption of the constitution; so as to ascertain ·whether the 
Indians were considered and treated with as tribes of savages, 
or independent nations, foreign states on an equality with 
any other foreign state or nation; and whether Indian affairs 
were viewed as those of foreign nations, and in connection 
with this view, refer to the acts of the federal government on 
the same subject. · ' · 
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I_n •1781 '(l Laws U., S: ,586,, &c) a :department 'for· for. 
eign affairs was established; to which ·,vas entruste4 all cor-. 
respondence and. ~ommunication w:ith the ministers or 'other 
officers of foreign powers,, to be carried on through that office; 
also with the governors and presidents oLth.e.seve;al states; 
and to·. rec~ive lhe · applications -of· all· fo,i'eigners, · letters· 
of sovereign po',Vers, plans ·of f.reaties,, converitions~ &c. and 
other acts of congress relative:t~, .the.' depar_tment of. foreign 
affairs; and alLcommunications· as-:well to as from· the United 

, States in : ~ongress, asse~bled were ·to be made through· the 
secretary, and .all papers on -the subject-of foreign affairs to ~
addressed to him. The .same departme·nt was established. U!}
der 'the present, .consti.tuli.on in 1789,. and with · the sanie ex_. 
clusiv~ cotitrol over al1 fue foreign• concerhs of ,this govern
ment with f~r.eign states ·or.'princes ..·, 2, Laws U, S: 6, 
7. ; ,In' July 17?~,. coogress ·,estabHshed :a department of. Jn.: 
dian affairs, io ,b_e conducted under ·the superintendence of 
cd!l'!hlissioners. _: l Laws ·u. S. 597. ·By. the ordinance o( 
Augus.t' 17$6,· for the reg~lation of Indian.affairs, they ,vere' 
placed· un~er the. control_. of ·,the, war ·department,. l .Laws. 
U. S. 614, continuef.tl)ere by. tbe.' act. of ·A,ugusf 1789' (2 , 
L~ws U.S•. 32;". 33), · under whQse direction they have ~ver 
since remained/ It is' clear then, tha't netther the o1fl o.i<new. 
government did ever consider'Indian affair's; the regulation of 

· our intercourse or treaties· _with .them,. as forming any pait of 
ou:r foreign affairs· or concerns with .foreign· nations, states, or 
princes.· . · " · f : · · .. , ·,• " - · . : . \ • . · 

I .will .next, inquire. how ;the .Indians were con_sidered; 
whether .as indepe11dent n~tions. or tribes, with whom: our in
tercourse must be ·regulat~d by the.'1aw ·of circumstances.·· In 
this ·examination it will' be- found that different 'words have 
been 'applied to the~: iii t~eaties and resolutions of congress; 
n'atio.ns, tribes, hordes, savages; ~hiefs,. sachems and warriors 

. of the Ch.erokees· tor-,:irrstancej or. the Pherokee nation. 'I 
shall not st.op to inquire :,into the" effect w~i.cli a. name or title 
can give io a.resolve of congress, a treaty or convei:i,tiori with 
the Jr{dians, but:into' th~: substance of. the, thing -don~, and the 
subject matt~r ac'ted on~l;>~lieving i't'requiresno reasoning· to 
prove that the .011?,ission of the _wvrds_prince,, .state, sover_eign
ty ~r nation, cannot dive~t. a contracting party of. thes~ n:i

x · 
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tional attributes, which are inherent in. sovereign. power pre 
ari.d self. existi~g, or confer them· by their use, where all the 
substantial ~equisites of sovereignty .are'. wanting. :<· • 

.The proce.edings .of the old· con·gress will be found in I, 
Laws U.· S,, 597; comm(!ncing ls.t. June p75, and ending 
1st ··September 1788, · of which some 'extracts·· will be 
given. 30th June: 1775, ·'~Resolved; that the committee for 
Indian affairs do prepare proper. talks to the sever.al tribe~ of 
Indians. As the Indians depend .on the .colonists for arms, 
ammunition ·nod clothing, which. are become nec_essary for 
their s~bsistence." ·; H That the tomniissioners have pow
er to treat with the· Indians;" " to take to their assist-

t . , . 

ance gentlemen. pf· lnfluen~e among the Iqd_ians.?-' - '' To 
preserve· the confidence 1rnd fri"encfship. of th~ ; Indians, a~d 
prevent their. 1;ufiering· for want of- the necessaries 'of. life,. 
£40,000 sterling of Indian goods· be .imported.'?.' '<No 
person shall be permitted .to'. trade with the. Indians: wit}iout 
a licence;" . "traders shall sell ;their .goods, at !easonable 
'pric.es; allow them to ille Indians for their s~in's> ;m<l take no 
advant~ge ·of.their distress and intemperance;"- " the. tr'ade 
to be only at posts de~ignated by the -coimnissioners.''~. Spe
~imens of the·kind. of intercourse between the; c~ngress and 
deputations of. Indians may be. seen : in pag~s 602 and 603. 
They need no incorporation into a judicia.I:opinion. · 
' In 1782, a commiite~ ·o( 'cirngress report, that an. the lands 
belonging·,to t~e · si:i ·.natio~s of ·Indians h_ave beeri in due 
forni) p\lt! under the crown as appci1dant to the government 
of.,Ne,v ,York, . .so far as respects jurisd'iction only; that 
th:it; colo'n'y has· . borne the >burthep. of prote'ctin g .and sup-' 
porting :the six natio_nS' of India~s and1 their tributaries fon one 
hundr.e.d: years,- a~ the. 'dependents 3:nd allies of that gorern
m~n'tr-.tha't th-e crown of England has always considered ·and 
treated the cou~try,of the_six:''nations as '001:; appendant,to th·e 

: governmeut 9(New;York~ that they have been so.recogniz
. td·'arui admitted: by tbef; public act~ by Massachusetts,. Con~ 
, '.:.!1ecticut;:Pe.nnsylv;nia~ Mary!arid. and Yirginia; that ·py ac• 

<• cepting ,this ;<;ession; t~e. jurisdictio_n of the· whole· west
ern .tei·.ritoryi belonging.l:q the six .nations anci'their. tributa
ries,w:ill ·be 'vested in the un,ited ~tates,. greatly- to . th~ ad

. vantage<>£- th~ uni?n [p. '606]. •. The cession alluded-to is the 
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one from New York, Marc~ 1st, l 78~, of .the soil and ju!'is
diction of all the land in their charter west. -of the present . 

_. boundary of _Pennsylvania (1 Laws U. S~ 471), which wa~ 
executed in congress and accepted'.: • · _, 

This makes it necessary. to break in on the historical trace 
of our Indian··affairs, and follow up thi_s subject to the ad~p
tion of the constitution.. The cession_ from V~rginia in 1784_ 
was of.soil andjurisdiction, ·., So, from Massachusetts in 1785, 
from Connecticut in· l&OO, from .South C;irolina in. 1787, 
from Georgia: in,1802. • N~rth Carolina_,made a partial ce_s
8ion of land, .but a full one ·of her ·sovereignty and jurisdic. 
tion of all without her present lim)ts in 1789. 2 Laws United 
States 85. · · · • .' -·. · 

·some states made .. reservations. of.lands to a sn1all-amount, 
but;, by the ter~s of the cession, ne~ st~tes.were to be formed 
within' the .ceded bound_a,ries,' to be admitted. i'nto · the union 
on:ari equal footing_ with· the ~riginal states; of course, not 
shorn of their. powers· of sovereignty and jurisdiction _within 
the pound;iries assigned: by. congress- to the_· new states ... In 
this spirit congress· pasE1ed the celebrated ordinance· .of July. 
1787., by which· they assumed, the. govern~ent of the nortli. · 

· western territory, paying no 'regard· to· In_dia.n. jurisdiction, 
sovereignty, or their political rigl'!ts,..except providing for their 
· protection ;· authorizipg the- adoption' of .laws "which,. for 
the prevention of, c·rimes and injuri~s,. slrnll 'ha.ve .force in ,_all 
parts of the district; _and- for the ·e~ecution ,of pro·cess civil and 
criminal, tbe governor has power to · m·ake proper division· 
thereof." · 1 Law~ United States, 477. py..the fourth article 
the· said territory, -and the states which may: be formed 
therein~ shall for ever remain a part of this confederacy of the 
U~ited States; subject to th~ arJ:icles of. confederation, altera· 
tions ·constitutionallY,'inade, the. acts .and ordinances' of. con
gress. ' - ~ . . • • • '.. - :. . :. ' .. r' • • -•. 

· T]:iis shows the-clear meaning and_ understan~ing.of all the -. 
cediog Stat~s; and of congress, in a!!C~pting-the Cession of their . 
western' lands ·up to' the time of."the ·adopti..on of th~ consti tu•. 
tiori. ,The application of, th(}S.e acts to th·~ provisions of the 
constitution will be corrsidered hereafter, A fevir more refer
ences to the prcic~edings -of the old co~gress in re1ation to the 
Indian nations. will close this vie\~ of the ease. · · ·' 
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In 17$2, a. commjttee, to whom was referred a. letter from 
·the secretary .at waf, reported. '' tha,t they have had a cpnfer
ence. with th~ two deputies from· the Catawba nation of In
dians; that.their· mission respects certain tracts of land re
served for their use in tne state of South Carolina, which they 
wish may .bEl so secured. to their tribe, a~ not to., be intruded 
into by farce, ·i1qr alie_nated even with. their own c·onsent:
wherel,l'pon, resolved, that. it be .recommended to the legisla
tur.e· of South Carolina to take such measures for the satisfac
tion and security of the said tribe, as the said legislature shall 
in their wisdom think fit."· l Laws U11ite<l States, 667 • 
.After this, the Catawbas cannot well be considered an inde
pendent nation or foreign state. ; Irr September 1783, shortly 
after the preliminary ·treaty :of peace, ~ongress,.exercising the 
powers' of acknowledged 'in.dependence and sovereignty, is~ 
sued .a proclamaqon beginning jn these :words:-" wJ-i<:;reas, by 
the ninth of the .articles of con(ederation, it is, ~m-0t1g other 
things declare'd, that the United.States, in.congress _asseµibled, 
have the,sole and exclusive right and _power of regulating tl_ie 
trade, and managing. all affairs with the lpdians not members 
(!f any of the ~tate·s, provided that the legi~Iative right of eve·~y 
state, within its own limits, be. not ·fo(ringed or violated,'~ 
prohibiting settlements <?n lands inhaqited ,cir .claimed .l;>y In
dians, without the _limits or jurisdictiop..of any particular state, 
and from purchasing or. receiving ,gifts of. land,. without. the' 
express authority .and direction_s of the United States in, 
congress assembled. . . C!'.rnventions were to be. heJd ~ith 
the In~ians in. the. northern ~nd middle departmcpts for the' 
purpose of receiving them in.to the favour. and protection of 
the United States,· and ~f .. establish_ing boundary Jines of pro
perty, for separating and, diviqing. th~, settlements of the 
citizens from the Indian· villages; and, hunting g~ounds, &c. , 
"Resolved that -the ·precedihg me(\sures · of. congr~ss, rela-.. 
. tive _to· Indian affairs, sllaJl not. be.,construed tw affect .the 
territorial · claims of any, of the states,· or. their· legislativ.e 
rights within their. respectiye Jimits ...Resolved; that. it. will 
he wise . and necess~ry to erect a d.istrict • of: the~ western 

· territory into a, distinct goternment;- and. that, a CQmmittee 
b~ appointed.to· Pl'.epare a plan }or a t~mporary government 
until the inhabitants s~al!'.form a '.'•permanent, constituti.on 
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for themselves, ·and 'as citizens of a free, sovereign, and 
· independent state, be admitted to a representation in the 

uni9n. ". . In l 786, a ·general ordinance was passed for the 
regulation of .Indian affairs under the authority of the ninth 
article of the confederation, which throws much light on our 
relations. with them. ~- 614. It closes wi.th a direction, that 
in all cases where transactions with an)~ nation or tribe, of In-, 
dians shall beco~e n~essary for the purposes of the ordinance, 
which ~an not be don.e without interfering with the legislative 
rights of a state~, the superintendent within whose district the 
same shall happerr, shal.l .act in co:njunction with the authority 
of such state. . · • · · · 

After accepting the cessions·of the soil and jurisdiction of 
the jve,stern territory, aqd ~esolving to ·form a temporary 
goyern~ent, arid create new, fr~e, sovereign, and independent 

. st~tes, congress reso,Jved, in March 1785, to ];iold a treaty with 
the westerp Indians. , They; gave instructions to the commiss
ioners 'in, 'strict,conformity ,with their preceding resolutions, 
both of, which were wholly incompatible with the national or 
.s.ovei;eign -c~aract~r of th~ Indians with whom they ,~ere about 
io tre:;i.t. · , They will be· formed i~ pages 611, &c. and need 
not be particularized.. . . . . . . . . 
. · · I no,v proceed t6 the.instructions which preceded the tr~aty 
of Hopewell with the complainants, the tr~aty; and the conse• 
quent proceedings of cqngress~ On the 15th March l 7S5, com
missioners were appo.inted to.: treat with the Cherokees and 
other Indians, southward of them, within the limits of. the 
United States, or who have been at war witll them; for the 
purpose of making peac~.~ith them, and of receiving them 
into:.the favour and. protection of· the United· States, &c.. 
~hey .were instructed to. demapd that all prisoners, negroes , 
and other property taken 'during the· wa1- be given up; to in
form the Indians pf ,the·.great occurrences of·the]ast ·\~ar; of 

' the extent of country'.relinquished by;' the fate treaty of peace 
·with, ·Great. Britain; to give notice to the go~ernors of .Vir
ginia, Nohh and }fouth Carolina and ·Ge'orgia. thit they may 
attend if th~y think ·nroper:' and were authorized to expend 
.£.our thousand dollar;_ fo making presents· to the Indians; a 
matter well understood' in• niaking ·Indian treaties, but un- . 
known at least in our treaties with · foteign nations,· princ~s 
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or stat_es, unless_ on the Barbary coast. . -A treaty was ac
cordingly made in November following,' between the com
missioners plenipotentiaries of the United States of the one 
part, and the liead men ~nd warriors of all the Cherokees of 
the other. - The word nation is not used in the preamble or 
any part of the treaty, so that we are left to infer the capacity 
in which . the· Cherokees contracted, whether as an indepen
dent nation or 'foreign state or a tribe of Indians, from the 
terms ·of the treaty, its stipulations and conditions. "The 
Indians for themselves, and their refpective tribes and !owns 
do acknowledge all the Cherokees to be under the protection 
of the United States.''· ·Article 3d., 1 Laws U. S. 322. 
"The boundary allotted to thE: · Cherokees for their hunting 
grounds between the said Indians and the citizen~· of the 
United States, -within the limits of the United .States, is and 
shall be the following,'' viz. ( as defined in Artie.le 4th).· . ",For 
the benefit and comfort of the Indians, and for the:prevention of 
injuries and aggressions on the part of,the'citizens or Indians, 
the United States in congress assembled shall h;lve the sole 
and exclusive right of regulating the· trade with the In
dians, and managing all their affairs in such manner as they 
shall think proper. Art_icle 9. "That the Indians may have 
full confidence in the justice of the Ujiited _States respe~ting 
their interests, they shall have the right to send a deputy of 
their choice whenever they think fit to congress." . Article 
12th. . . 
' This treaty is in the begjnning · called "Article:" the 

word "treaty" is 01ily to be f~uqd i~.1he CRncluding line, 
where it is cal.led " this definitive treaty." But article or 
treaty, its nature d.oes no.t depend upon the name given it,. 
It is not· n·egotiated between·· ministers· on both sides repr~-. 
senting their nations;- the stip1,1latiqns are wholly inconsistint 
with sovereignty;, the Indians acknowledg!!. their dependent 
character; hold. the lands .they. 0,ccupy a;; an . aflotment of 
hunting grounds~ giv.e to congress_'.the C:t?lusiv~ 'rigMo'f regu
lating their, trade and ll!anaging all. their ~ffairs as they may 
think pr<?per. ·. So it }Vas und«?rstood ~y toµgress ~s d~cl~red 
by them in their·. proclamation of. Ist)?epte.mher 1788 '.{I• · 
Laws U. S. 619), _and ·so understood at,the·adoption of the 
constitution. • ! • y • .., 
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•'l'he meaning of the words ~' deputy to, congress': in 

the twelfth article. may be as a person having a rig4t to .sit 
in that body, as at that time it was compo.sed of delegates or 
deputies from the states, not as at preseqt, representatives of 
the people of the states; or it may be as an agent or minister•.. 
But if the. former was the meaning of the parties,. it is conclu
sive to show that he was. not and could not be the.deputy of ' 
a foreign state.wholly ~eparated from the union •. If. he sat in 
congress as a deputy from any state, it' must be one having a , 

political connectio'n with~ and with_in the jurisdiction of the 
confederacy; if as a diploriatic agent; he could not represent an 
independent or sovereign nation, for all such have an unques
tioned right to send such age_nts when and where they please. 
The securing the right.by an express stipulation of the treaty; 
the declared objects. in conferring the i::ight especially when _ 
connected }Vith the ninth article; show bfyond a doubt it was 
not to represent a foreign state or nation or one to whom the 
least vestig(:) ,of. i~dcpendence or sovereignty as to the United 
States appertained. There can be no dependence so anti
natio;uil, ,or .so .utterly; subversive of national existence as 
transferring· to a foreign g~vernment. the regulation of its 
trade, and the. mAnagement of all th.eir affairs at their pleasure. 
The nation · or state, tribe. or village, head · men or warriors 
of the Cherokees, ca1l them·by what name we please, call the 
articles they have ·signed adefinitive treaty or an indenture of 
servitude; they are not oy its force or virtue ·a foreign state 
capable of calling into legitimate action the judicial power of 
this union, by the exercise· of.the Qriginal jurisdiction of. this 
court ·~gainst a sovereign state, a component part of this nation. 
Unless the constitution· has imparted to the· Ch.erokees a na
tional character never .recognized . under the confe_deration; 
and which if they ever enjoyed-'wa~ surre.ndered by the treaty 
of Hopewell; they caqi:iot .be deemed in this court plaintiffs in 
such a case as this. ; •· ~ • · · 
-·. In consid.ering the bearing of ,th~ ·con~titution on their 
rights, ,it must .be borne_ in~ mind, that. a: maj_ority of .the states 
represented i!'l the c9.{lventi~"r1 had.~eded to· the United States 
the soil and 'jurisdiction of their western lands, or claimed it 
to be i'emai~1irig in ther.riselves; that ccingress asserted as to the 
ceded, and the states as. to ·the unceded territory, their right 
to the soil absolutely and the: dom'inion in full sovereignty, 
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within their respective limits, subject only to· Indian oc-cu
pancy, not as foreign states or natiOQS,. but as dependent on 
and appendant t_o the state governments: that before the con
vention acted, congress had erected a government inthe north 
western territory containing numerous and powerful nations 
or tribes of Indians, whose jurisdiction · was continued and 
whose. sovereignty w:i.s overturned, if ,it ever existed, except 
by permission of the states or congress, by ordaining that the 

·~ territorial laws should extend over. the w!10le district; and 
directing divisions for the execution. of civil and criminal 
process in every part; tha·t the Cherokees "'°ere then depend
ants, having given up all their affairs to the regulation and 
management of congress, apd that all the regulations of congress, 
over Indian affairs were then in force over an immense territory, 
under a solemn pledge to the inhabitants, that whenever their 
population and circumstances would aclmit they should form con
stitutions and become free, sovereign .and. inqependent states 

0 

on equal footing with the old component meµ1bers of the con
federation; that by the existing regulations and "tre:i,ties, the 
Indian tenure to their lands was their allotment , as hunting 
grounds without the power of alienation, that· the right of 
occupancy was not individual, that the Indians were:forbidden 
all trade or intercourse with any person .not-Jice~sed or at a 
post not designated by regulatio·nJ t4at Indian affairs formed 
no part of the foreign con.cerns of the government, and that 
though they were permitted to regulate ~heir internal affairs 
in their own way, it was not by .any_ inherent right. acknow
ledged by: congress or reserved by. treaty., but ~ecause congress 
did not think . proper to exercise the sole and exclusive 
right, declared and asserted in all t}leil'+egulations from 1775 
to 1788, in the articles of confederation, in th~ ordinance · of 
~787 and° the pr~clamati9n . of 178~ ;' which the plaintiffs so- , 
lemnly recognized and expressly granted _by-the treaty: of 
Hopewell in 1785, as conferred. on congress to be exercised as . 
they should think proper.. ' 

}'o correct!y p~derstap.d: the· cons_tit~tion, · then, we. must 
read it with reference to t~i,s well known, existing state ~~ our 
relations with the Indians; the Pnited States asserti,ng the right 
of soil, sovereignty, and jurisdi9tion; jn fulJ 'dominion; the 
Indians _occupant, of apotted hunting grounds. /. , , ~ : 
· We can thus expound the constitution without a reference 
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to the definitions of a state or nation by any foreig~ writer; 
hypothetical reasoning, or the dissertations of the Federalist. 
This would be to substitute individual authority in place of the 
declared will of the sovereign power of the union, in a writ
ten fundamental law. Whether it is the emanation from the 
people or the states, is a moot question, having no bearing on 
the supremacy of that supreme law which from a proper 
source has rightfully been imposed on us by sovereign power. 
Where its terms are plain, I should, as a dissenting judge, 
deem it judicial sacrilege•to put my hands on any of its pro
visions, and arrange or cor;strue them according to any fancied 
use, object, purpose, or motive, which, by an ingenious 
train of reasoning, I might bring my mind to believe was 
the reason for its adoption by the sovereign power, from 
whose hands it comes to me as the rule and guide to my faith, 
my reason, and judicial oath. In taking out, putting in, or 
varying the plain meaning of a word or expression, to meet 
the results of my poor judgment, as to the meaning and inten
tion of the gr;eat charter, which alone imparts to me my power 
to act as a judge of its supreme. injunctions, I should feel my
self acting upon it by judicial amendments, and not as one of 
its executors. I will-not add unto these things; I will not 
take away from the words of this book of prophecy; I wil.I 
not impair the force or obligation of its enactments, plain and 
unqualified in its terms, by resorting to the authority of nam~s; 
the decisions of foreign courts; or a reference to books or 
writers. The plain ordina_nces are a safe,guide to my judg
ment. ·when they admit of doubt, I will connect the words 
with the practice, usages, and settled principles of this govern
ment, 'as administered by its fathers before the adoption Of the 
constitution: and refer to the received opinion and fixed un
-derstanding of the high parties who adopted it; the usage and 
practice of the new government acting under its authority; 
and the solemn decisions of this court, acting under its high 
powers and responsibility: nothing fearing that in so doing, I 
can discover some sound and safe maxims of American policy 
and jurisprudence, which will always afford me light enough 
to decide on the constitutional powers of the federal and state 
governments, and all tribunals acting under their authority. 
They will at leas_t enable me to judge of the true meaning and 

y . . 

I 
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spirit of plain words, put into the forn~s of constitutional pro· 
visions, which this co_µrt in the great case of Sturges and 
Crowninshield say, "is to be collecteLl chiefly from its words. 
It would be dangerous in the extreme to infer from extrinsic 
circumstances that a. case for which the words of an instru,
ment expressly provide, shall be exempted from its operation. 
Where words conflict with each other, where the different 
clauses of an instrument bear upon each other, and would 
be inconsistent unless the natural and common import of 
words be varied, construction becomes necessary, and a de
parture from the obvious meaning of words is justifiable." 
But the absurdity and injustice of applying the provision to 
the case must be so monstrous, that all mankind would without 
hesitation unite in rejecting the application. 4 Wheat. .202, 3. 

In another great case, Cohens vs. Virginia, this court say, 
"the jurisdiction of this court then, being extended by the 
letter of the constitution to all cases arising under it or under 
the laws of the United States, it follows that those, who would 
withdraw any case of this description from that jurisdiction, 
must sustain the exemption they claim on the spirit and true 
meaning of the constitution, which spirit and true meaning 
must be so apparent as to overrule the words which its framers 
have employed.'' 6 ·wheat. 379, 80. 

The principle of these cases is my guide in this. Sitting 
here, I shall always bow to such authority; and require no 
admonition to be influenced by no other, in a case where I am 
called on to take a part in the exercise of the judicial power 
ov:er a sovereign state. 

Guided by these principles, l come to consider the third 
clause of the second section of the first article of the consti
tution; which provides for the apportionment of representa
tives, and direct taxes" among the several states which may 
be included within this union, according to their respective 
numbers, excluding Indians not taxed." This clause em
braces not only the old but the_ new states to be formed out of 
the territory of the United States, pursuant to the resolutions 
and ordinances of the old congress, and the conditions of the 
cession from the states, or which might arise by the divi~ion 
of the old. . If the clause excluding Indians not taxed had not 
been inserted, or should be stricken out, the whole free Indian 
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population of all the states would be included in the federal 
numbers, coextensively with the boundaries of all the states, 
included in this union. The insertion of this clause conveys 
a clear definite declaration that there were no indepenc!er.t sove
reign nations or states, foreign or domestic, within their boun
daries, which should exclude them from the federal enumera
tion, or any bodies or communities within the states, excluded 
from the action of the federal constitution uqless by the use of 
express words of exclusion. · 

The delegates who represented the states in the convention 
_well knew the existing relations between the United States 
and the Indians, and put the constitution in a shape for adop
tion calculated to meet them; and the words used in this 
clause exclude the existence of the plaintiffs as a sovereign or 
foreign state or n~tion, within the meaning of this section, too 
plainly to require illustration or argument. 

The third clause of the eighth article shows most distinctly 
the sense of the convention in authorising congress to regulate 
commerce with the Indian tribes. The character of the In
dian communities had been settled by many years of uniform · 
usage under the old government: characterized by the name 

· of nations, towns, villages, tribes, head men and warriors, as 
the writers of-resolutions or treaties might fancy; governed 
by no settled rule, and applying the word nation to the Cataw,
bas as well as the Cherokees. The framers of the constitution 
have thought proper to define their meaning to be, that they 
were not foreign nations nor states of the union, but Indian 
tribes; thus declaring the sense in which they should be con
sidered under the constitution, which refers to them as tribes 
only, in this clause. I cannot strike these words from the 
book; or construe Indian tribes in this part of the constitution 
to mean a sovereign state under the first clause of the second 
section of the third article. It would be taking very great 
liberty in the exposition of a fundamental law, to bring the 
Indians under the action of the legislative power as tribes, 
and of the judicial, as foreign states. The power con
ferred to regulate commerce with the Indian tribes, is the 
same given to the old congress by the ninth article of the old 
confederation, "to regulate trade with the Indian~." The 
raising the word "trade" to the dignity of commerce; regu
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Jating it with Indians or Indian tribes, is only a change of 
words. Mere phraseology cannot make Indians nations, or 
Indian tribes foreign states. 

The second clause of the third section of the fourth article 
of the constitution is equally convincing. "The congress shall 
have power to dispose of, and make all needful regulations 
and rules respecting the territory of the United States." \Vhat 
that territory was, the rights of soil, jurisdiction, and sove
reignty claimed and exercised by the states and the old con
gress, has been already seen. It extended to the formation 
of a government whose laws and process were in force within 
its whole extent, without·a saving of. Indian jurisdiction. , It 
is the same power which was delegated to the old congress, 
and, according to the judicial interpretation given by this 
court in Gibbons vs. Ogden, 9 Wheaton, 209, the word "to 
regulate" implied in its nature full power over the thing to be 
regulated; it excludes, necessarily, the action of all others that 
would perform the same operation on the same thing. Apply
ing this construction to commerce and territory, leaves the 
jurisdiction and sovereignty of the Indian tribes wholly out of 
the question. The power given in this clause is of the most 
plenary kind. Rules and regulations respecting the territory 
of the United States; they necessarily include complete juris
diction. It was necessary to, confer it without limitation, to 
enable the new government to redeem the pledge given by 
the old in relation to the formation and powers of the new 
states. The saving of "the claims" of" any particular state" 
is almost a copy of a similar provision, part of the ninth article 
of the old confederation; thus delivering over to the new con
gress the power to regulate commerce with the Indian tribes, 
and regulate the territory they occupied, as the old had done 
from the beginning of the revolution. 

The only remaining clause of the constitution to be consid
ered is the second clause in the sixth article. " All treaties 
made, or to be made, shall be the supreme law of the land." 

In Chirac vs. Chirac, this court declared that it was unne
cessary to inquire into the effect of t~e treaty with France in 
1778 under the old confederation, because the confederation 
had yielded to our present constitution, and this treaty had 
been the supreme law_ of the land. 2 \Vheaton, 271. I con
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~ider the same rule as applicable to Indian trP,aties, whether 
considered as national compacts between sovereign powers, or 
as articles, agreements, contracts or stipulations on the part of 
this government, binding and pledging the faith of the nation 
to the faithful observance of its conditions. They secure to 
the Indians tha enjoyment of the rights they stipulate to give 
or secure., to their full extent, and in the 1plenitude of good 
faith; but the treaties must be considered as the rules of reci
procal obligations. The Indians must have their rights; but 
must claim them in that capacity in which they received the 
grant or guarantee., They contracted by putting themselves 
under the protection of the United States, accepted of an allot
ment of hunting grounds, surrendered and delegated to con
gress the exclusive regulation of their trade and the manage
ment of all their own affairs, taking no assurance of their con
tinued sovereignty, if they had any before, but relying on the 
assurance of the United States that they might have full confi
dence in their justice respecting their interests; stipulating only 
for the right of sending a deputy of their own choice to con
gress. If, then, the Indians claim admission to this court un
der the treaty of Hopewell, they cannot be admitted as foreign 
states, and can be received in no other capacity. 

The legislation of congress under the constitution in rela
tion to the Indians has been in the same spirit and guided 
by the same principles, which prevailed in the old congress 
and under the old confederation. In order to give full effect 
to the ordinance of 1787, in the north west territory, it was 
adapted to the present constitution of the United States in 1789, 
2 Laws U. S .. 33; applied as the rule for its government to 
the territory south of the Ohio in 1790, except the sixth ar
ticle, 2 Laws U. S. 104; to the Mississippi territory in 1798, 
3 Laws U. S. 39, 40 and with no exception to Indiana in 
1800, 3 Laws U. S. 367; to Michigan in 1805, 3 Laws U. 
S. 632; to Illinois in 1809, 4 Laws U. S. 198. 

In 1802 congress passed the act regulating trade and inter
course with the Indian tribe11, in which they assert all the 
rights exercised over them ~nder the old confederation, and 
do not alter in any degree their political relations, :} Law~ 
U. S. 460, et seq. In the same year Georgia ceded her lands 
west of her present boundary to the United States; and by the 

.. 
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second article of the convention the United States ceded to 
Georgia whatever claiJP, right or title they may have to the 
jurisdiction or soil of any lan<l's south of Tennessee, North or 
South Carolina and east of the line of the cession by Georgia. 
So that Georgia now has all the rights attached to her by her 
sovereignty within her limits, and which are saved to her by 
the second section of the fourth article of the constitution, and 
all the U nitecl States could cede either by their p~wer over 
the territory or their treaties with the Cherokees. 

The treaty with the. Cherokees, made at Holston in 1791, 
contains only one article which has a bearing on the political 
relations of the contracting parties. in the second article the 
Cherokees stipulate "that the said Cherokee nation \Vill not 
hold any treaty with any foreign power, individual state, 
or with individuals of any state." l Laws U. S. · 326. 
This affords an instructive definition of the words nation and 
treaty. At the treaty of Hopewell the Cherokees, though 
!ubdued ·and suing for peace, before divesting themselves of 
any of the rights or attributes of sovereignty which this gov
ernment ever recognized them as possessing by the consum- · 
mation of the treaty, contracted in the name of the head men 
and warriors of all the Cherokees; but at Holston in 1791, in 
abandoning their last remnant of political right, contracted as 
the Cherokee nation, thus ascending in title as they descended 
in power, and applying the word treaty to a contract .with an 
individual: this consideration will divest words of their magic. 

In thus testing the rights of the complainants as to their 
national character by the old confederation, resolutions and 
ordinances of the old congress, the provisions of the consti
tution, treaties held under the authority of both, and the sub
sequent legislation thereon, I have followed the rule l:iid down 
for my guide by this court, in Foster vs. Elam, 2 Peters, 307, 
in doing it "according to the principles established by the 
political department of the government. ,: If the course of 
the nation has been a plain one, its courts would hesitate to 

· pronounce it erroneous. However individual judges u-iay 
construe them (treaties), it is the province of the court to 
conform its decisions to the will of the legislature, if that will 
has been clearly expressed." That the existence of foreign 
states cannot be known to this court judicially except by some 
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act or recognition of the other departments of this govern
ment is, I think, fully established in the case of Palmer, 3 
Wheaton, 634,5; the Pastora, 4 'Wheaton, 63; and the Anna, 
6 Wheaton, 193. 

I shall resort to the same high authority as the 9asis of my 
opinion on the powers of the state governments. "By the 
revolution the duties as well as the powers of government 
devolved on the people of [Georgia] New Hampshire. It is 
admitted that among the latter were comprehended the trans
cendent powers of parliament, as well as those of the execu
tive department.". Dartmouth College vs. Woodward, 4 
Wheat. 451, 4 \Vheat. 192; Green vs: Biddle,. 8 Wheat. 
98; Ogden vs. Saunders, 12 \Vheat. 254, &c. "The same 
principle applies though with no greater force to the dif
ferent states of America; for though they form a. confederated 
government, yet the several states retain their individual so
vereignties, and with respect to their municipal regulations 
are to each other foreign." Buckner vs. Findley, 2 Peters, 
591. The powers of government, which thus devolved on 

Georgia by the revolution ove·r her whole territory, are un

impaire_d by any surrender of her territorial jurisdiction, by 

the old confederation or the new constitution, as there was in 

both an express saving, as well as by the tenth article of 

amendments. · 


But if any passed to the United States by either, they were 
retroceded by the convention of 1802. Her jurisdiction over 
the territory in question is as supreme as that of congress 
over what the nation has acquired by cession from the states 
or treaties with foreign powers, combining the rights of the 
state and general government. Within her boundaries there 
can be no other nation, community, or sovereign power, 
which this department can judicially recognize as a foreign 
state, capable of demanding or claiming our interposition, so as 
to enable them to exercise a jurisdiction incompatible with a • 
sovereignty in Georgia, which has been recognized by the 
constitution, and every department of this government acting 
under its authority. J<'oreign states cannot be created by judi
cial construction; Indian sovereignty cannot be roused from its 
long slumber, and awakened· to action by our fiat I find no 
acknowledgement of it by the legislative or executive power. 
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Till they have done so, I can stretch forth no arm for their 
relief without violating the constitution. I say this with 
great deference to those from whom I dissent; but my judg
ment tells me, I have no power to act, and imperious duty 
compels me to stop at the portal, unless I can find some au
thority in the judgments of this court, to which I may surren~ 
der my own. 

Indians have rights of occupancy to their lands as sacred as 
the fee-simple, absolute title of the whites; but they are only 
rights of occupancy, incapable of alienation, or being held by 
any other than common right without permission from the 
government. · 8 ,vheaton, 592. In Fletcher vs. Peck, this 
court decided that the Indian occupancy was not absolutely ' 
repugnant to a seisin in fee in Georgia, that she had good 
right to grant land so occupied, that it was within the state, 
and could be held by purchasers under a law subject only to 
extinguishment of the Indian title. 6 Cranch, 88, 142. 9 
Cran ch, ll. · In the case of Johnson vs. M'Intosh,. 8 \Vhea
ton, 543, 571, the nature of the Indian title to land on 
this continent, throughout its whole extent, was most ably 
and elaborately considered; leading to conclusions satis
factory to every jurist, clearly establishing that from the 
time of discovery under the royal government, the colo
nies, the states, the confederacy and this union, their tenure 
was the same occupancy, their rights occupancy and nothing 
more; that the ultimate absolute fee, jurisdiction and so
vereignty was in the government, subject only to such rights; 

, .. that grants vested soil and dominion, and the powers of go
vernment, whether the land granted was vacant or occupied 
by Indians. 
· By the treaty of peace the powers of government and the 

rights of soil which had previously been .in Great Britain, 
passed definitively to these states. 8 \Vheat. 584. They as-· 
serted these rights, .and ceded soil and jurisdiction to the 

~ 	 United States. The Indians were considered as tribes of fierce 
savages; a people· with whom it was impossible to mix, 
and who could not be governed as a distinct society. 
They are not named ·or referred to in any part of, the opinion 
of the court as nations or states, and no where declared to 
have any national capacity or attributes of sovereignty in their 
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relations to the general or state governments. The principles 
established in this case have been supposed to app_ly to the 
rights which the nations of Europe claimed to acquire by dis
covery, as only relative between themselves, ·and that they 
did not assume thereby any rights of soil or jurisdiction over 
the territory in the actual occupation of the Indians. But 
the language of the court is too explicit to be misunderstood. 
"This principle was, that discovery gave title to the govern
ment by whose subjects or by whose authority it was made, 
against all other European governments, which title might 
be consummated by possession." Those relations which 
were to subsist between the discoverer and the natives were 
to be regulated by themselves. The rights thus acquired being 
exclusive, no other power could interpose between them. 

~hile the different nations of Europe respected the rights 
of the natives as occupants, they asserted the ultimate <lomi
nion to be in themselves; and claimed and exercised as 'a con
sequence of this ultimate dominion, a power to grant the soil. 
while yet in the possession of the natives. These grants have 
been understood by all to convey a title to the grantees, sub
ject only to the Indian rights of occupancy. The history of 
America from its discovery to the present day proves, we think, 
the uni,·ersal recognition of these principles. 8 Wheat. 574. 

I feel it my duty to apply them to this case. They are in 
perfect accordance with those on which the governments of the 
united and individual states have acted in all their changes: 
they were asserted and maintained by .. the colonies, before 
they assumed independence. While dependent themselves on 
the crown, they exercised all the rights of dominion and sove
reignty over the territory occupied by the Indians; and .this 
is the first assertion by them of rights as a foreign state within 
the limits of a state. If their jurisdiction within their boun
daries has been unquestioned until this controversy; if rights 
have been exercised which are directly repugnant. to those 
now claimed; the judicial pow~r cannot divest the states of 
rights of sovereignty, and transfer them to the Indians, by de
creeing them to be a nition, or foreign state, pre-existing and 
with rightful jurisdiction and sovereignty over the territory 
they occupy. This would reverse every principle on which 
our government have acted for fifty-five years; and fo~·ce, by 

z 
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mere judicial power, upon the other departments of this gov;
ernment and the statfs of this union, the recognition of the 
existence of nations and states within the limits of both, poss
es.sing dominion and jurisdiction paramount to the federal 
and state constitutions. It will be a declaration, in my <le
1 iberate judgment, that the sovereign power of the people of 
the United States and union must hereafter remain inca
pable of action ovei; territory to which their rights· in full 
dominion have been asserted with the most rigorous au
thority, and bow to a jurisdiction hitherto unknown, unac
knowledged by any department of the government; denied 
by all through all time; unclaimed till now; and nolv declared . 
to have been called into exercise, not by any change in our 
constitution, the laws of the union or the states; but pre-exist
ent and paramount over the supreme law of the land. 

I disclaim the assumption of a judicial power so awfully re
sponsible. No assurance or certainty of support in public 
opinion can induce me to disregard a la\v so supreme; so 
plain to my judgment and reason. Those, who have brought 
public opinion to bear on this subject, act under a mere moral 
responsibility; under no oath which binds their movements to 
the straight and narrow line drawn by the constitution. Poli
tics or philanthropy may impel them to pass it, but when their 
objects can be effectuated only by this court, they must not 
expect its members to diverge from it, when they cannot con
scientiously take the first step without breaking all the high 
obligations under which they administer the judicial power of 
·the constitution. The account of my executorship cannot be " 
settled before the court of public opinion, or any human tri- · 
bunal. . None can release the balance which will accrue by 
the violation of my solemn _conviction of duty. 

Mr Justice THOMPSON, dissenting.-Entertaining different 
views of the questions now before us in this case, and having 
arrived at a conclusion different from that of a majority of 
the court, and considering the importance of the case and the 
constitutional principle involved in it; I shall proceed, with all 
due respect for the opinion of others, to assign the reasons 
upon which my own has been formed. 

In the opinion pronounced by the court, the merits of the 

I 
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controversy between the state of Georgia and the Cherokee 
Indians have not been taken into consideration. The denial 
of the application for an injunction has been placed solely on 

' the ground of want of jurisdiction in this court to grant 
the relief prayed for. It became, therefore, unnecessary to 
inqu.ire into the merits of the case. 13ut thinking as I do that 
the court has jurisdiction of the case~ and may grant relief, at 
least in part; it may become necessary for me, in the course of 
my opinion, to glance at the merits of the controversy; which I 
shall, however, do very briefly, as it is important so far as 
relates to the present application. 

Before entering upon the examination of the particular 
points which hava been made and argued, and for the pur
pose of guarding against any erroneous conclusions, it is proper 
that I should state, that I do not claim for this court, the 
exercise of jurisdiction upon any matter properly falling un
der the denomination of political power. Relief to the full 
extent prayed by the bill may be beyond the reach of this 
court. Much of the matter therein contained, by way of 
complaint, would seem to depend for relief upon the exer
cise of political power;' and as such, appropdately devolving 
upon the. executive, and not the judicial department of the 
government. This court can grant relief so far only as the 
rights of per~o~ '?.1' property are drawn in question, and have 
been infringed. 

It would very ill become the judicial station which I hold, to 
indulge in any remarks upon the hardship of the case, or the . 
great injustice that would seem to have been done to the com
plainants, according to the statement in.the bill, and which for 
the purpose of the present motion I must assume to be true. If 
~hey are entitled to other than judicial relief, it cannot be ad
mitted that in a government like ours, redress is not to be had 
in some of its departments; and. the responsibility for its denial 
must rest upon those who have the power to grant it. !3ut 
~elieving as I do, that relief to some extent falls properly. 
l;!Dder judicial cognizance, I shall proceed to the examination 
pf the case under the following heads. 
. ~- ~s the Cherokee nation of Indians a competent party 
to sue in this court? 
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.2. ls a sufficient case made out in the bill, to warrant this 
court in granting any i:elief? 

3. fa an injunction the fit and appropriate relief? 
1. By the constitution of the United States it is declared 

(Art. 3, § 2), that the judicial power shall extend to all cases 
in law and equity, arising under this constitution, the laws of 
the United States, and treaties made or which shall be made 
under their authority; &c. to controversies between two or 
more states, &c. and between a state or the citizens thereof; 
and foreign states, citizens or subjects. 

The controversy in the present case is alleged to be between 
a foreign state, a.nd one of the states of the union; and does 
not, therefore, come within the eleventh afhendment of the 
constitution, which declares that the judicial power of the 
United States, shall not be construed to extend to any suit in 
law, or equity commenced or prosecuted against one of the 
United States by citizens of another state, or by citizens or 
subjects of any foreign state. This amendment does not, 
therefore, extend to suits prosecuted against one of the United 
States by ; foreign slate. The const:tution further provides, 
that in all cases where a state shall be a party, the supreme 
court. shall have original jurisdiction. Under these provi
sions in the constitution, the complainants have filed their bill 
in this court, in the character of a foreign state, against the · 
state of Georgia; praying an injunction to restrain that state 
from committing various alleged violations of the property of 
the nation, claimed under the laws of the United States, and 
treaties made with the Cherokee nation. 

That a state of this union may be sued by a foreign state, 
when a proper case exists and is presented, is too plainly and 
expressly declared in the constitution to admit of doubt; and 
the first inquiry is, whether the Cherokee nation is a foreign 
state within the sense and meaning of the constitution. 

The terms state and nation are used in the law of nations, 
as well as in common parlance, as importing the same thing; 
and imply a body of men, united together, to procure their 
mutual safety and advantage by means of their union. Such 
a society has its affairs and interests to manage; it deliberates, 
and takes resolutions in common, and thus becomes a moral 
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person, having an understanding and a will peculiar to itself, 
and is susceptible of obligations and laws. Vattel, 1. Nations 
bei~g composed of men naturally free _and independent, and 
who, before the establishment of civil societies, live together 
in. the state of nature, nations or sovereign states; are to be 
considered as so many free persons, livi11g together in a 
state of nature. Vattel 2, § 4, Every nation that governs 
itself, under what form soever, without any dependence 
on a foreign power, is a sovereign state. Its rights are 
naturally the same as -those of any other 'state. Such are mo
ral persons who live ·together in a natural society, under the 
law of nations: It is sufficient if it be really sovereign and 
independent: that is, it must govern itself by its own autho
rity and laws. vVe ought, therefore, to reckon in the number 
of sovereigns those states that have bound themselves to an._ 
other more powerful, although by an unequal alliance. · The 
conditions of these unequal alliances may be infinitely varied; 
but whatever they are, provided the inferior ally reserves to 
itself the sovereignty or the right to govern its own body, it 
ought to be considered an independent state .. Consequently, 
a weak state, that, in order to provide for its safety, places it
self under the protection of a more powerful one, "'ithout 
stripping itself of the right of government and sovereignty, 
does not cease on this accou_nt to be placed among the sove
reigns who acknowledge no other power. Tributary and 
feudatory states do nol thereby cease to be sovereign and· in
dependent states, so long as self government, and sovereign 
and independent authority is left in the administration of the 
state. Vattel, c. 1, pp. 16, 17. • 

Testing the character and condition of the Cherokee Indians 
by these rules, it is not perceived ·how it is possible to esc·ape 
the conclusion, that they form a sovereign state. They have al
ways been dealt with as such by the gqvernment of the United 
States; both before and since the adoption of the present consti
tution. They have been admitted and treated as a people go
verned solely and exclusively by their own laws, usages, and 
customs within their own territory, claiming and exercising ex
clusive dominion O"Ver the same; yielding up by treaty, from 
time to time, portions of their land, but still claiming absolute 
tmvereignty and self government over what remained unsold. 
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And this has been the light in which_ they have, until recently, 
been considereq from the earliest settlement of the country by 
the white people. And indeed, I <lo not understand it is denied 
by a majority of the court, that the Cherokee Indians form a 
sovereign state ac.cording to the doctrine of the law of nations;' 
but that, although a sovereign state, they are not considered 
~ toreign state within the meaning of the constitution. 

,vhether the Cherokee Indians are to be considered a fo. 
reign state or not, is a point on which we cannot expect to 
discover much light from the law of nations. We must de
rive this knowledge chiefly from the practice of our own go
vernment, anµ the light in which the nation has been viewed 
and treated by it'. 

That numerous tribes of Indians, and among others the Che
rokee nation, occupied many parts of this country long before 
th'e discovery by Europeans, is abundantly established by his
tory; and it is not denied. but that the Cherokee nation oc_cu
pied the territory now claimed by them long before that pe
riod. ,It does not fall. within the scope and object of the pre
sent inquiry to go into a critical examination of the nature and 
extent of the rights growing out of such occupancy, or the jus
tice and humanity with which the Indians have been treated, 
or their rights respected. 

That they are entitled to such occupancy, so long as they 
choose quietly ancl peaceably to remain upon theJand, can
not be questioned. The- circumstance of their original occu
pancy is here referred to, merely for the purpose of showing, 
that if these Indian communities were then, as they certainly 
were, nations, they must have b~en foreign nations, to all the 
world; not having any connexion, or alliance of any descrip
tion, with any other power on earth. And if the Cherokeeiiwere. 
then a foreign nation; when or how have they lost that cha
racter, and ceased. to be a distinct people, and become incor
porated with any other community? 

They have never been, by conquest, reduced to the situation 
of subjects to any conqueror, and thereby lost thei,:- separate 
national existen1:e, and the rights of self goyernme~t, and be
come subject to the laws of the conqueror'. . Whe[! ever wars 
have taken place, they have been followed by regular trea
ties of peace, containing $tipulations on each side !!,Ccording 
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to existing circumstances; the Indian nation always preserv
ing its distinct and separate national character. And notwith
standing ·we do not recognize the right of the Indians to trans
fer the absolute title of their lands· to any other than our
selves; the right of occupancy is still admitted to remain in 
them, accompanied with the right of self government,according 
to their own usages and customs;and with the competency to act 
in a _national capacity' although placed under the protection of 
the·. whites, and owing a qualified subjection so f:er as is re
quisite for public safety. But the principle is universally ad
mitted, that this occupancy belongs to them as· matter of right,
and not by mere indulgence. They cannot be disturbed in 
the enjoyment of it, or deprived of it, without their free con
sent; or unless a just arid necessary war should sanction their 
dispossession. · . . . 

In this view of their situation, there is as full and 
complete recognition of their sovereignty, as if they were 
the absolute owners of the soil. The progress made in civi
lization by the Cherokee Indians cannot surely be consider
ed as in any measure destroying their national or foreign· 
character, so long as they are permitted · to maintain a sep
arate and distinct government; it is their · political con
dition that constitutes their foreign character, and in that 
sense must the term foreign, be understood as used in the con
stitution. It can have no _relation to local, geographical, or 
territorial position. It cannot mean a country beyond sea. 
Mexico or Canada is certainly to be considered a foreign 
country, in reference to the United States. It is the poli
_tical relation in which one government or 'country stands to 
another, which constitutes it foreign· to the other.. The 
Cherokee territory being within the chartere·d limits' of 
Georgia, does not affect the question. When Georgia is spoken 
of as a state, reference is had to its political character, and not 
to boundary; and it is not perceived that any absurdity or in
consistency grows out of the circumstance, that the jurisdic
tion and territory of the state of Georgia surround or extend 
on every side of the Cherokee territory. It may be incon
venient to the state, :ind very desirable, that the Cherokees 
should be removed; but it does not at all affect the political 
relation between Georgia and those Indians. Suppose t_he 
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Cherokee territory had been occupied by Span;_~rds or any 
other civilized people, instead of. Indians, and they had from 
time to time· ceded to the United States portions of their lands 
precisely in the same manner as the Indians have do~e, and 
in like manner retained and occupied the part now held by 
the Cherokees, and having a regular governmP-nt established 
there: would it not only be considered a separate and distinct 
nation or state, but a foreign nation, with reference to the 
state of Georgia or the United States. If we look to lexicog
raphers, as well as approved writers, for the use of the term 
foreign, it may be applied with the strictest propriety to the 

. Cherokee nation. 
In a general sense it is applied to any person or thing belong

ing to another-nation orcoUI?,try. We call an alien a foreigner, 
because he is not of the country in: which we reside. In a po

. litical sense we call every country foreign, which is not within 
the jurisdiction of the same ·governm~nt. In this sense, Scot-· 
land before the union was foreign to England; and Canada 
and Mexico foreign to the U~ited States. In the United 
States all transatlantic countries are foreign to us. But this is 
not the only sense in which it is used. 

It is applied with equal propriety to .an adjacent territory, as 
to one more remote. Canada or Mexico is as much foreign 
to us as England or Spain. And it may be laid down as a 
general rule, that when used in relation to countries in a poli
tical sense, it refers to the jurisdiction or governmePt of the 
country. In a commercial eense, we call all goods corning 
from any country not within our own jurisdiction foreign 
goods. 

In the diplomatic use of the term, we call every minister a 

foreign minister who comes fr!)m another jurisdiction or gov
ernment. And this is the sense in which it is judicially used 
by this court, even as between the different states of this 
union. In the case of Buckner vs. Finlay, 2 Peters, 590, it 
was held that a bill of Iexchange drawn in ·one state of the 
union, on a person living in another state, was a foreign bill, 
and to be treated as such in the courts of the United States. 
The court sa7s, that in applying the definition of a foreign 
bill, to the _political character of the several states of this 
union, in relation to each other, we ar& all clearly of opinion,

'.. 
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that bills drawn in_one of these states upon persons living in 
another of them, partake of the character of foreign bills, 
and ought to be so treated. That ~or all national purposes 
embraced by the federal constitution, the states and the citi
zens thereof are one; united und~r the same sovereign autho
l'ity, and governed by the same laws. In all other respects, 
the states are necessarily foreign to, and independent of each 
other; their constitutions and fo_rms of government. being, 
although republican, altogether different, as are their ·Jaws. and 
institutions. So in the case of Warder vs. Arrell, decided in 
the court of appeals of Virginia, 2 WllsK 298. · The court, 
in speaking of foreign contracts, and saying.that the laws of 
the foreign country where the contrai:t was made must govern, 
add; the same principle applies, though with no greater force, 
to the different states of America: for though they form a 
confederated government, yet the several st~tes retain their 
individual sovereignties; and, with. respect to their municipal 
regulations, are to each other foreign. · 

It is manifest from these cases, that a foreign sta~e, judicially 
considered, consists in its being under a ,different jurisdiction 
or go'vernmeut, without any reference to its te'rritorial' posi
tion. ·This is the marked distinction,. particu!arly· in the case 
of Buckner vs. Finlay. So far ~s these states. are subje~t to 
the laws of the union, they are not foreign to each other. Btit, 
so far as they are subject to their own resp~ctive state laws· 
and government, they are foreign' to each. ·other. And if, as 
here decided, a separate and distinct j uriscliction or govern
ment is the test by which to decide whether a nation be foreign 
or not; I am unable to perceive any sound and substantial 
reason why the Cherokee nation should not be so considered.· 
It is governed by its own laws, usages and customs: it has no 
connexion with any other government or jurisdiction, except 
by way of -treaties entered into with like form and ceremony 
as with other foreign nations. And this seems to be the view 
taken of them by Mr Justice Johnson in the case of Fletcher 
vs. Peck,~ Cranch, 146; 2 Peters's Condens. Rep. 308. 

In speaking of the state ana' condition of the different Indian 
nations, he observes, "that some have totally ·extinguished 
their national fil'e, and submitted themselves to the laws of 
the state11; others have by treaty acknowledged that they hold 
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their national existence at the will of the state, withiB which 
they reside; others re{ain a limited so,·ereignty, and the abso
lute proprietorship of their soil. The latter is the case of the 
tribes to the west of Georgia, among which are the Cherokeesr 
We legislate upon the conduGt of strangers or 'Citizens ~ithin 
thei~ limits, but innumerable treaties formed with them ae
knowledge them to be an independent people: and the uni
form practice of acknowledging their right of soil by pur-· 
chasing from them, and restraining all persons from encroach
ing upon their territory, makes it unnecessary to insist upon 
their rights of soil.:' 

Although there are many cases in which one of these United 
States ·has.· been sued by another, I am not aware of any in
stance in .whi~h one of the United States has been sued by a 
foreign state. But no doubt can be entertained that such an 
action might be ·sustained upon a proper case being presented. 
It is expressly provided for in the constitution; and this pro
vision is certainly not 'to be rejected as entirely nugatory. 

Suppose a state, with the consent of congress, should enter 
into an agree 

0 

ment with a foreign power (as might undoubtedly 
be done, Constitution,. Art. I, § 10) for a loan of money; would 
not an action be sustained in this court to enforce payment 
thereof? Or suppose.the state of Georgia, with the consent 
of ·congress~ should purchase the right of the Cherokee In
dian~ to this territory, and enter into a contract for the pay
ment of the purchase money; .could there be a doubt that an 
action could be sustained upon such a contract? . No objection 
would certainly be made for want of competency in that nation 
to make a valid contract. The numerous treaties enteyed 
into with the nJ1.tion would be a conclusive answer ·to any 
such objection. And if an action could be sustained in such 
case, it must be under that provision in the constitution 
which gives jurisdiction to this court in controversies be
tween a state and a foreign state. For the Cherokee .nation is 
certainly not one of the United States. · 

And what possible objection can lie to the right of the com
plainant~ to sustain an action? The treaties made with this na
Hon purport to secure to it certain rights, These are not gra
tuitous obligations assumed on the part of th~ United.States. 
They are obligations founded upon a consideration paid by the 
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Indians by cession of part of th)r territory. And if they, as a 
nation, are competent to make a treaty or contract, it would 
seem to me to be a strange inconsistency to deny to them the 
right and the power to enforce such~ contract. And· where the 
right secured ·by such treaty forms a proper subject for judicial 
cognizance, I can perceive no reai,on why this court has not 
jurisdiction ·of the case. The constitution expressly gives· to 
the court jurisdiction in all-· cases of -law and equity arising 
under treaties made with the United States. No suit will lie 
against the United States upon such treaty, because no possi
ble case can exist where the United States can be sued. But 
not so with respect to a state: and if any right secured by 
tr~aty has been violated by a state, in a cas~ proper for judi
cial inquiry, no good reason is pei:ceived why an action may 
not be sustained for violation of a right secured by treaty, as 
well as by contract under any other form. The judiciary is 
certainly not the department of the government authorised tg 
enforce all rights that may be recognized and secur.ed by 
treaty. In many instances, these a,re mere political rights with 
which the judiciary cannot deal. But when the question re
lates. to· a mere right of property, and a proper case can be 
made between competent parties; it forms a proper subject for 
judicial inquiry. , 

It is a rule which has be·en repeatedly sanctioned by this 
court, that the judicial dt!partment is to consider as sovereign 
and independent states or nations those powers, ·that are recog
nized as such. by the executive and legislative departments of 
the gQvernment; they being more particularly entrusted with 
our foreign relations. 4 Cranch, 241, 2 Peters's Cond. R~p. 98; 
3 Wheat. 634; 4 Wheat. 64. · 
· If we look to the whole cou~seof treatment by this country of 

the Indians, from the year 1775, to the present day, when deal
ing with them in their aggregate capacity as nations or tribes, 
and regarding the mode and manner in whieh all negotiations 
have been carried on and concluded with them; the conc1usion 
appears to me irresistible, that they have been regarded, by the 
executive and legislative. branches of the government, not only 
as sovereign and independent, but as foreign nations or tribes, 
not within the jurisdiction nor under the government of the 
states within which they were located. This remark is to be 
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their national .existence at the will of the state, withi11 which 
they reside; others retain a limited sovereignty, and the abso
lute proprietorship of their soil. The latter is the case of the 
tribes to the west of Georgia, among which are the Cherokees~ 
We legislate upon the conduc;t of strangers or citizens 'Yithin 
thei; limits, but innumerable treaties formed with them ac
knowledge them to be an independent people: and the uni
form practice of acknowledging their right of soil by pur-· 
chasing from them, and restraining all persons from encroach
ing upon their territory, makes it unnecessary to insist upon 
their rights of soil.:' 

Although there are many cases in which one of these United 
States has· been sue<l by another, I am not aware of any in
stance in :whi~h one of the United States has been sued by a 
foreign state. But no doubt can be entertained that such an 
action might be ·sustained upon a proper case being presented. 
It is expressly provided for in the constitution; and this pro
vision is certainly not to be rejected as entirely nugatory. 

Suppose a state, with the consent of congress, should enter 
into an agree·ment with a foreign power ( as might undoubtedly 
be don~, Constitution,. Art. I, § 10) for a loan of money; would 
not an action be sustained in this court to enforce payment 
thereof? Or suppose·the state tJf Georgia, with the consent 
of ·congress, should purchase the right of the Cherokee In
dian~ to this territory, and enter into a contract for the pay
ment of the purchase money; .could there be a doubt that an 
action could be sustained upon such a contract? . No objection 
would certainly be made for want of competency in that nation 
to make a valid contract. The numerous treaties ente_red 
into with the. nation would be a conclusive answer ·to any 
such objection. And if an action could be sustained in such 
case, it must be under that provision in the constitution 
which gives jurisdiction to this court in controversies be
tween a state and a foreign state, For the Cherokee nation is 
certainly not one of the United States. · 

And what possible objection can lie to the right of the com~ 
plainant~ to sustain an action? The treaties made with this na
tion purport to secure to it certain rights, Tl;iese are not gra
tuitous obligations assumed on the part of the United States. 
They are obligations founded upon a consideration paid by the 
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Indians by cession of part of their territory. And if they, as a 
nation, are competent to make a treaty or contract, it would 
seem to me to be a strange inconsistency to deny to them· the 
right and the power to enforce such -a contract. And where the 
right secured ·by such treaty forms a proper subject for judicial 
cognizance, I can perceive no reai;on why this court has not 
jurisdii::tion ·of the case. The constitution expressly gives to 
the couct jurisdiction in all cases of ,Jaw and equity arising 
under treaties made with the United States. No suit will lie 
against the United States upon such treaty, becatise hO possi
ble case can exist where the United States can be sued. But 
not so with respect to a state: and if any right secured by 
tr~aty has been violated by a. state, in a cas~ proper for judi
cial inquiry, no good reason is perceived why an action may 
not be sustained for violation of a right secured by treaty, as 
well as by contract under any other form. The·· judiciary is 
certainly not the department of the government authorised tg 
enforce all rights that may be recognized and secured by 
treaty. In many instances, thesea,re mere political rights with 
which the judiciary cannot deal. But when the question re
lates. to a mere right of property, and a proper case can be 
made betwee·n competent parties; it forms a proper subject for 
judicial inquiry. ·• 

It is a rule which has been repeatedly sanctioned by this 
court, that the judi.cial department is to consider as sovereign 
and independent states or nations those powers, ·that are recog
nized as such. by the executive and legislative departments of 
the gQvernment; they being more particularly ~ntrusted with 
our foreign relations .. 4 Cranch, 241, 2 Peters's Cond. R_ep. 98; 
3 Wheat. 634; 4 Wheat. 64. · 

' If we look to the whole course of treatment by this country of 
the Indians, from the year 1775, to the present day, wh~n deal
ing with them in their aggregate capacity as nations or tribes, 
and regarding the mode and manner in which all negotiations 
have been carried on and concluded with them; the conclusion 
appears to me irresistible, that they have been regarded, by the 
executive and legislative. branches of the government, not only 
as sovereign and independent, but as foreign nations or tribes, 
not within the jurisdiction nor under the government of the 
states within which they were located. This remark is to be 



204 SUPREME C.OURT. 

[The Cherokee NaJion vs. The State of Georgia.] 

understood, of course, as referring only to such as live together 
as a distinct communi!y, under their own laws, usages and cus
toms; and not to the mere remnant of tribes which are to be 
found in many parts of our country, who have become n;iixed 
with the general. population of the country: their national 
character ~xtinguished; and· their usage& and custom13 ·in· a 
great measure abandoned; self government surrendered; ·and 
who have yoluntarily, or by the force of circ.umstances which 
surrounded the~n, gradually become subject to the laws ofthe 
states within which they a.re. situated. 

· Such, however, is pot the case with the Cherokee nation. 
It retains its usages and customs and self government, greatly 
improved by the , civilization . which it has been the policy 9f 
the United States to encourage and foster among them. All 
negotiations car~ied on with the Cherokees and other Indian 
nations have bef!n by way of treaty ~vith all the formality at
tending the making of treaties with any foreign power: The 
journals of congress, from the year 1775 do.wn to the adop-
tion of the present ~onstitution, abundantly establish this fact. 
And since that perioq such negotiations have been carried on 
by the treaty•inaking power, and uniformly under the denomi
nation of treaties~ ' · 

What is a treaty as understood in the law o( nations? It., is 
an agreement or contract. bet~een two Or' more nations or 
sovereigns, entered ,into by agents appointed for that purpose, 
and duly sar.ictioned by the _supreple power of the respective 
parties. And· where ._is the authorjty, <either in the ,constitu.
tion or in the, practice of the. government, for making any 
distinction between treatjes made with the Indian nations and 
any' other foreign poyver? They .relate to peace and war; the 
surrepder1of. prisoners; the cession of territory; a~d the vari
ous subjects whic~ are usually embraced in.~uch contracts be~ 
tween sovereign nations. · , 

A rec~rrence to the va;ious treaties. made with the, Indian. . .. 

nations ,and tribes in different parts of the country, will fully 
illust~ate this view of the relattou .in. '":hich our .government 
has co.nsidered the Indians as st~nding. ·It will be sufficient, 
however, to notice a few of the many treaties .made with this 
Cherokee nation. . , · · · · . · ·, .~ 

.By the treaty of' Hopewell of the 28th November 1785, · 
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1 Laws U. S. · 322, · mutual stipulations are entered into, 
to restore all prisc;mers taken by either party, and t~e Che
rokees stipulate to, restore all negroes, and all other pro
perty taken from the citizens of· the. United States;· and 
a 'boundary line is settled between the Cheroke,es, and the 
citizens of the United States, and this embraced territory 
within the chartered limhs ·of Georgia. · And by the sixth 
article it is provided, .that if any Indian, or person residing 
among, them, or whq · shall take·. refoge in their nation, shall 
commit a robbery, or murder, or other' capital crime OJ! any 
citizen of the United States, or person \rndtr their protection, 
the nation or tribe to which such offender i'nay belong shall deli
ver him up to be punished accOl'ding to the oru°':1ances of ·tlw 
United States. What more explicit recognition llf the sove
reignty and independence of this nation could have b(!en 
made? It was a direct acknowledgement, that this territory 
was under a foreign jurisdiction. · If it had. been understood, 
that the jurisdiction of the state of Georgia extended over this 
territory, no such stipulation would have ·been necessary. 
The process of the courts of Georgia would hav~- run into this 
as well as into ·any other part or' the- stb.te. It is a stipulation 
analdgotis to that contained in the treaty of i 794 with Eng
land, 1 Laws U.S. 220, by the twenty-seventh article of which it 
is mutually agreed, that each party willdeliver up to justice all 
persons, who,. being charged with ·murder or forgery commit
ted within the jurisdiction of either, ·£hall seek an asylum 
within any of the countries of the other.. Upoh· what ground 
can any distinction be made, as to the reason nnd necessity of 
suc4 stipulation,· in, the respective'treaties: The .necessity 
for the stipulation in both cases must be, because the process 
of one government and jurisdiction·wm not run into that' of 
another; and separate and distinct jurisdiction, - as has been 
shown, is what makes governments and nations foreign to each 
other in their political relations. · · 
· The saine stipulation, as to delivering up . criminals who 
shall .take reft1ge in the Cherokee nation, is con'tafoed in ,the 
treaty ofHolsfon of the 2d of.July 1791, 1 Laws tr; S. 327. 
And the eleventh article fully recognizes the jurisdiction of 
the Cherokee nation over the territory occupied by them. It 
provides,that if any citizen of the United States'shall go into 
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the territory belonging to the Cherokees, and commit any 
crime upon, or trespass against the person, 9f property of any 
friendly Indian, which; if committed within the jurisdiction of 
any state, ,vould be punishable by the laws of such state, sh!J.ll 
be S\lbject to the same punishment, and proceeded against _in , 
the same, manner, as if the offence had been committed within 

the jurisdiction of the state. Here is an explicit admission 

that the Cherokee territory is not within the jurisdiction of any 

state. If it had been considered within the jurisdiction of 

Georgia, such a provisfon wou1d not only be unne·cessary but ab

surd.· It is a provision looking to the. punishment of a citizen 

of the United State~ for some act done in a, foreign country. 

If exercising·exclusiv;e jurisdiction over a country is sufficient 

to constitute the :state or pDwe~ so exercising it a foreign state, 


. the Cherokee nation may assuredly with the greatest prop~iety 

be so considered. 

The phraseology of the clause in the constitution, giving to 
congress the power to regulate commerce, is supposed to afford 
an· argument against consideri11_g the Cherokees a foreign na-' 
ti~n. The ·clause reads thus, "to regulate commerce with 
foreign nations, and among the several states, and with the In
<lian tribes." Constitution, Ar~. I,§ 8. 'I'he argumenfis, that if 
the Indian tribes are foreign nations, they would have· been 

, included without -being specially 11amed, and being so named 
imports something different from the previous term "fo
reign nations." 

Thii, appears to me to partake too much of a mere verbal 
criticism, to draw .after it the important conclusion that In
dian tribes are not foreign nations. But the clause affords, • 
ir_resistibly, the-conclusion> that the Indian tribes are not there 
understood as incJuded within the description, of the "several0 

states;" or there.. could have been no fitness i12 iI.nmediately 
thereafter particulari~ing "the Indian tribes.". . - . 

It is generally understood that every separate body of In
dians is divided into bands or tribes, and forms a .little com~ 
munity within the nation· to which it belongs; and as the 
nation has some particular symbol by which it is distinguished 
from others, so each tribe has a badge from which· it is de
nominated, and each tribe may have z:ights applicable to itself. 
, Cases may arise where the trade ~ith a particular tribe may 
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require to be regulated, and which might not have been em
braced under the O'eneral description of the term nation, or

0 • 

it might at least have left the case somewhat doubtful; as the 
clause was intended to vest in congress the power to regulate all 
commercial intercourse, this phraseology was probably adoptetl 
to meet all possibl~ cases; and the provision would have been 
imperfect, if the term Indian tribes had been omitted. 

Congress could not then· have regulated the trade with any 
particular tribe that did not extend to the whole nation. Or, 
it may be, that the term tribe is here used as importi~g the 
same thing as that of nation,. and adopted merely:to. avoid. the 
repetition of the term nation: and the Indians are specia11y 

· named, because there was a pi:.ovision sotnew~at analogous in 
the confederation; aµd entirely omitting to narp.e the Indian 
tribes, might have afforded some plausible grounds for con
cluding that this branch of commercial intercol!rse was not sul,.. 
ject to the power of congress. . · 

On examining the journals -of the old congress, which con
tain numerous proceedings and resolutions respecting the In
dians, the terms ·" nation" and· ·~.tribe" are frequently used 
indiscriminately, and as importing the same thing; and trea
ties were sometimes ent{lred into with the Indµns, under the 
description or denomination of tribes; without naming the na
tion. See Journals 30th June and 12th July 1775; 8th March 
1776; 20th October l 777~ and.numerous other instances. 

But whether any of these suggestions will satisfactorily 
account for the phraseology here used or not, it · appears
to me to be of too doubtful import to· outweigh .the consid- · 
eration·s to which I have referred to show that the Chero
kees are a foreign nation. The dijference between the pro
vision iri the constitution and that in the cunfe~eration on thi~ 
subject appears to me to show very satisfactorily, that so far 

. as related to trade and commerce with th{l Indians wherever 

found in tribes, whether within or without the limits of.a: ~tate,. 

was subject to the regulation of congress. 


The provision in the confederation, Art. 9, I Laws United 
States, 17, is, that congress shall have the power of fegqlating 
the trade and management of all affairs with the Indians not 
members of any of the states, provided that the legislative right 
of any state within its own limits be not infringed or violated. 
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The true import of this provision is certainly not very obvious; 
see Federalist; No. 42•. 'What were the.legislative rights in
tended to be embraced within the proviso is left in great un~ 
certainty. But whatever difficulty on that subject might have 
arisen under the.confederation, it is entirely removed by the 
omission of the prbviso in the present constitution; thereby 
leaving this power entirely ,wit~. congress, without regard to, 
any state right on the subject; aucl showing that the Indian 
tribes were considered as distinct communities although within 
the limits of a state. 

The provision, as contained in the· confederation, may aid 
in illustrating what is to be inferred from. some parts of the 
constitution, Art. l, § I,. par. 3, as to. the apportionment of 
representatives, and acts of ,congress in re~ation to the Indian.s, 
to wit, that they arc divided into two distinct classes. , One' 
composed of those who are considered members of the state. 
~ithin which they reside, and tbe other . no,t: the former 
embracing the remnant of the tribes who had lost their dis
tinctive character ~s a separate community, and had become 
subject to the laws of the ,states; and the latter such as still re~ 
tained their original, connexion ,as tribes, and live together 
under their ow.n .laws, usages and customs, and, as such, are 
treated as a community independent of the state. No very 
import,mt conclusi6n I think,,, therefore, can be drawn from 
the use of the term." tribe'? in this clause of the constitution; 
intended ~erely for commercial regulations. · If considered 
as importing t}:te same thing ~ the term "nation,'.'. it might 
·have been adopted to avoid the.repetition Qf the word nation. 

Other .insta~ces occur in th~- tonstitution wher13 different · 
te~ms :,,re used importing tge same.thing. Thus, in the clause 
giving jurisdiction to this c_ou.rt, the term "foreign• states'' 
is .usecl instead of " foreign nations,'' a~ in the clause' relat
ing to comm.erce.· ,And ·again, in Art.. I, § io,. a still different 
phraseology ._is e~ployeil. "No state, without the consent 
of congress, shall enter ~nto any agreement or compact with a 
'foreign power.'" Ilut each of:. these terms, nation, state, 
power, as used in different. parts of. the-. constitution; imports 
the same thing; and does not admit of, a different interpreta
tion. . In. the treaties made with the Indians,. they are some
times, designated under the name of tribe, and sometimes ,that 
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of nation. In the treaty of 1804 with the Delaware Indians, 
they are denominated the "Delaware tribe of Indians." 1 
Laws United States, 305. And in a previous treaty with the 
same people in the year 1778, they are designated by the name 
of" the Delaware nation." I Laws United States, 302. 

As this was one of the earliest treaties made with the In
dians, its provisions may serve to show in what light ·the In
dian nations were viewed by congress at that day. 

The territory of the Delaware nation wag within the limits 
of the states of New York, Pennsylvania and New Jersey. 
Yet we hear of no claim of jurisdiction set up by those states 
over these Indians. This treaty, both in form and substance 
purports to be an arrangement with an independent sovereign 
power. It even purports to be articles of confederation. It 
contains stipulations relative to peace and war, and for per
mission to the United States troopsfo pass through the country 
of the Delaware nation. That neither party shall protect in 
their respective states, servants, slaves, or criminals, fugitives 
from the other; but secure, and deliver them up. Trade 
is regulated between the parties. And the sixth article shows 
the early pledge of the United"States to protect the Indians in 
their possessions, again~t any claims or encroachments of the 
states. It recites, that whereas the enemies of the United 
States have endeavoured to impress the Indians in general 
with an opinion that it is the design of the states to extir
pate the Indians, and take possession of their country, to 
obviate such false suggestions; the United States do engage to 
guaranty to the aforesaid nation of Delawares a11d their heirs, 
all their territotial rights, in the fullest and most ample man.;. 
ner, as it has been bounded by former treaties, &c. And pro
vision is even made for inviting other tribes to join the con
federacy; and to form a state; and have a representation in 
congress; should it be found conducive to the mutual interest 
of both parties. All which provisions are totally inconsistent 
with the idea of these Indians being considered under the 
jurisdiction of the states; although their chartered limits might 
extend over them. 

The recital, in· this treaty, contains a declaration and 
admission of congress of the rights of Indians in general; 
and Jhat the impression which our enemies were endea
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vouring to make, that it was the design of the states to 
extirpate them and take their lands, was false. And the same 
recognition of their rights runs through all the treaties made 
with the Indian nations or tribes, from that .day down to the 
present time. · 

The hvelfth article of the treaty of Hopewell contains a full 
recognition of the sovereign and independent character of the 
Cherokee nation. To impress upon them full confidence in 
the justice of the United States respecting their interest, they 
have a right .to send a deputy of their choice to congress. No 
one can suppose that such deputy was to take his seat as a 
member of congress; but that he would be received as the 
agent of that nation. It is immaterial what such agent is called, 
·whether minister, commissioner or deputy; he is to represent 
his principal. 

. There could have been no fitness or propriety in any su.ch 
.. stipulation, if. the Cherokee nation had · been considered in 

. ·\;' , ~ny way incorporated with the state of Georgia, or as citizens 
of that state. The idea of the Cherokees being considered 
citizens is entirely inconsistent with several of our treaties 
with them. · By the eighth article of. the treaty of the 26th 
December 1817, 6 Laws U.S. 706, the United States stipu
la~e to give 640 acres of land to each head of any Indian fam:
ily residing on the lands now ceded, or which may hereafter be 
surrendered to the United States, who may wish to become 
citizens of the United States; so also the second article of 
the• treaty with the same nation, of the 10th .of March 1819, 
contains the same stipulation in favour of the heads of families, 
who may- choose to become citizens of the· United States; 

. 'thereby clearly shqwing that they were n~t considered citi
zens at the time those stipulations were entered into, or the 
provision would have been entirely unnecessary if not absurd. 
And if not citizens, they must be 'aliens or foreigners, and 
such must be the character of each individual belonging to 
the nation. And it was, therefore, very aptly asked on the 
argument, and I think not vert easily answered, how a nation 
composed of aliens or foreigners can be other than a foreign 
nation. 

The question touching the citizenship of an Oneida Indian 
came under the consideration of the supreme court of New 
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York in the case of Jackson vs. Goodel, 20 Johns. 193 •. The 
lessor of the plaintiff was the son of an Oneida Indian who 
had received a patent for the lands in question, as an offi
cer in the revolutionary war; and although the supreme 
court, under the circumstances of the case, decided he was a 
citizen, yet chief justice Spencer observed; we do not mean 
to say that the condition of the Indian tribes ( alluding to the 

,, six nations), at former and remote periods, has been that of 
subjects or citizens of the state; their condition has been gra
dually changing, until they have lost every.attribute of sov
ereignty, and become entirely dependent upon and subject to 
our government. But the cause being carried up to the court 
o( errors, chancellor Kent, in a very elaborate and able opinion 
on that question, came to a different conclusion as to the citi
zenship of the Indian, even under the strong circumstances of 
that case. 

"The Oneidas,11he observed, and "the tribes composing the 
~ix nations oflndians, were originally free and independent na
tions, and it is for the counsel who ~ontend that they have now 
ceased to be a distinct people and become completely incor
porated with us, to poin~ out the time when that event took 
place. In myview they have never been regarded as citizens, 
or members of our body politic. They have always been, 
and still are, considered by our law~ as dependent tribes, gov
erned by their own usages and chiefs; but placed under our 
protection, and subject to our coercion so far as the public safety 
required it, and no farther. The whites have been gradua1Iy 
pressing upon them, as they kept receding from the approaches 
of civilization. We have purchased the greater part of their 
lands, destroyed their hunting grounds, subdued the wilder
ness around them, overwhelmed them with our population, . 
and gradually abridged their native independence. Still they . 
are permitted to exist as distinct nations, and we continue to 
treat with their sachems in a national capacity, and as being 
the lawiul representatives of their tribes. Through the whole 
course <>four colonial history, these Indians were considered 
dependent allies. The colonial authorities uniformly nego
tiated with. them, and made and observed treaties with them 
as sovereign co_mmunities exercising the right of free delibe
ration and action; but, in consideration of protection, owing 
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a qualified Sll,bjection in a national capacity to the British 
crown. No argument can be drawn against the sovereignty 
of these Indian nations, from the fact of their having put 
themselves and their lands under the protection of the British 
crown: such a fact is of frequent occurrence between inde
pendent nations. One community may be bound to another 
by a very unequal alliance, and still be a sovereign state. Vat. 
Il. I, ch. 16, § 194. The Indians, though born within our 
territorial limits, are considered as born under the dominion 
of their own tribes. There is hothing in the proceedings of 
the United States during the revolutionary war, which went 
to impair and much less to extinguish the national character 
of the six nations, and consolidate them with our· own people. 
Every public document speaks a diff~rent language, and ad
mits their distinct existence and competence as nations; but 
placed in the same state of dependence, and calling for tbe 
same protection which existed before the war. In the treaties 
made with them we have the forms and requisites peculiar to 
the intercourse between friendly and independent states; and 
they are conformable to the reci:,iveci institutes of the law of 
nations. What more demonstrable proof can we require of 
existing and acknowledged sovereignty." 

If this be a just view of the Oneida Indians, the rules and 
principles here applied to that nation may with muc~ greater 
force be ;ipplied to the character, state, and condition of the 
Cherokee nation of Indians., and we may safely conclude that 
they are not citizens, and must of cours,e be aliens: and, if 
aliens in thei!'- individual capacities, it will be difficult to escape 
the conclusion, that, as a community, they constitute a foreign 
nation or state, and thereby become a competent party to 
maintain an !lction in this court, according to the express 
terms of the constitution .. 

And why should this court scruple to consider this nation 
a competent party to appear here? 

Other departments of the government, whose right it is to 
decide what powers shall be recognized as sovereign and in
dependent nations, have treatecl this nation as such. They 
have considered it competent, in its political and national capa
city, to enter into contracts of the most solemn character; and 
if these contracts contain matter proper for judicial inquiry, 
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why should we refuse to entertain juriscliction of the case? Such 
jurisdiction· is expressly given to this court in cases arising un
der treaties. If the executive department does not think pro
per to enter into treaties or contracts with the Indian nations, 
no case with them can arise calling for judicial cognizance. 
But when such treaties are found containing stipulations pro
per for judicial cognizance, I am unable to discover any rea
sons satisfying my mind that this court has not jurisdiction of 
the case. , 

The next inquiry is, whether such a case is made 'out in the 
bill as to warrant this court in granting any relief? 

I have endeavoured to show that the Cherokee nation is a fo
.reign state; and, as sucn, a competent party to maintain an orf
ginal suit in this court against one of the United States. The in
juries complained of are violations committed and threatened 
upon the property of the complainants, secured to them by 
the laws and treaties of the United States. Under the consti
tution, the judicial power of the United States extends ex
pressly to all cases in law and equity, arising under the laws 
of the United States, and treaties ·made or which shall be 
made, under the authority of the same. 

In the case of Osborn vs. The United States Bank, 9 Wheat. 
819, the court say, that this clause in the constitution enables the 
judicial department to receive jurisdiction to the full extent of 
the constitution, laws, and treaties of the United States, when 
any question respecting them shall assume such a form that the 
judicial power is capable of acting on it. That power is capable 
of acting only when the subject is submitted to it by a party 
who asserts his rights in tl'ie form presented by law. It then 
becomes a case, and the constitution authorises the application 
of the judicial power. 

The question presented in the present case is, under the 
ordinary form of judicial proceedings, to obtain an injunction 
to prevent or stay a violation of the rights of property claimed 
and held by the complainants, under. the treaties and laws of 
the United States; which, it is alleged, have been violated by 
the state of Georgia. Both the form, and the subject matter 
of the complaint, therefore, fall properly 'under judicial cog~ 
nizance. · 

What the rights of property in the Cherokee J1ation are, 



214 SUPREME COURT. 

[The Cherokee Nation vs. The Slate of Georgia.] 

may be discovered from the several treaties which have been· 
made between the United States and that nation between the 
years 1785 and 1819. It will be unnecessary.to notice many 
of them. They all recognize, in the most unqualified manner, 
a right of. property in this nation, to the occupancy at least, of 
the lands in question. It is immaterial whether this i!}terest 
is a mere right of occupancy, or an absolute right to the soil. 
The complaint is fort a violation, or threatened violation, of 
the possessory right. And this is a right, in the enjoyment 
of which they are entitled to protection, a<;cording to the 
doctrine of this court in· the cases of Fletcher vs. Peck, 6 
Cranch 87, 2 Pete.rs's Cond. Rep. 308, and Johnson vs. M'ln
tosh, 8 Wheat: 592. By the fourth article of the treaty of. 
Hopewell, as early as the year 1785, 1 Laws United States, 
323, the boundary line between the Cherokees and the citi
zens of the United States within the limits of the United States . 
is fixed. 

The fifth article provides for the removal and punishment of 
citizens ~of the United States or other persons, not being In
dians, who shall attempt to settle on the lands so allotted to 
the Indians; thereby not only surrendering the exclusive poss
ession of these lands to this nation, but providing for the pro
tection and enjoyment of such possession. And, it may be 

, remarked, in corroboration of what has been said in a former 
part of this opinion, that there is here drawn a marked line of 
distinction between tho Indians and citizens of the·United 
Sta'tes; entirely excluding the fortner from the character of 
citizens. . 

Again, by the treaty of Holstoft. in 1791, 1 Laws.United 
States, 325, the United States purchase a part of the territory 
of this nation, and a new boundary line is designated, and 
provision made for haying it ascertained and marked. The 
mere act of purchasing and paying a consideration for these 
lands is a recognition of the Indian right. In addition to 
which, the United States, by the seventh article, solemnly 
guaranty to the Cherokee nation all their lands not ceded by 
that treaty: And by the eighth article it is declared, that any 
citizens of the United States, who shall settle upon any of the 
Cherokee lands, shall forfeit the protection of the United States; 
and the Cherokees may punish them or not as they shall please. 

http:unnecessary.to
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Tnis treaty was macle soon after the adoption of the pre
sent constitution. . And in the last article it is declared that 
it shall. take effect, and be obligatory upon the contracting 
parties as soon as the same shall have been ratified by the 
president of the United States, with tl!e advice and consent 
of the senate; thereby showing the early opinion of the go
vernment of the character of the Cherokee nation. The con
tract is made by way of treaty, and to be ratifie'd in the same 
manner as all other treaties made with sovereign, and inde
pendent nations; and :which· has been the mode of negotiating 
in all subsequent Indian treaties. . 

And this course was .adopted by president Washington upon 
great cpnsideration, by and with the previous advice and ·con
currence. ·of the sena.te. , In his. message sent to the senate on 
that -occasion, he states, that the white people had intruded oµ. 
the Indian lands, as bounded by the treaty of I-lopewell, and 
declares his determination to execute _the power entrusted to 
him by the constitution to. carry that treaty into faithful execu
tion; unless a new boundary should be arranged with the Che
rokees, embracing the intrusive settlements, and compensat
ing the Cherokees therefor. And he puts to the senate this 
question: shall the United States·stipula~e solemnly to guaran
tee the new boundary which shall be arrao.ged? Upon which 
the senate re'solve, that in case a new, or other boundary than 
that stipulated by the treaty of Hopewell shall be concluaed 
with the Cherokee Indians, the senate do advise and consent 
solemnly to guaranty the same.. 1 .Executive Journal, 60. 
In consequence of which the treaty of Holston_ was entered 
into, containing the gu:.i.rantee. 

Further c~ssions of land have' been made at different times, 
by the Cherokee nation to the· United States; for a considera
tion paid therefor; and, as the treaties declare,in acknowledge
ment for the protection of the United States (see treaty of 
1798, 1 Laws U. S. 332): the United States always recog
nizing, -in the fullest ~nanner, the Indian right of possession: 
and in the treaty of the 8th ~of July 1817, art. 5 (6 Laws 
U. S. 702), all former treaties are declared to be in full force; 
and the sanction of the Unite<l States is given to the proposi
tion of a portion of the nation to begin the establishment of 
fixed laws and a regular government: thereby recognizing 
in the nation a political existence, capable of forming an inde
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pendent government, separate and distinct from and in .no 
manner whatever under the jurisdiction of the state of Geor
gia; and no objection is known to have been made by that state. 

Ancl, again, in 1819 (6 Laws U. S. 748), another treaty 
is made sanctioning and carrying into effect the measures 
contemplated by the treaty of 18 l 7; beginning with a reci
tal that the greater part of the Cherokees have expressed 
an earnest desire to· remain· on this sid~ of the Mississippi, 
and being desirous, in order to commence those measures which 
they deem necessary to the civilization and preservation of 
their nation, that the treaty between the United States and 
them, of the 8th of July 1817, might without further delay 
be finally adjusted, have .offered to make a further cession of 
land, &c:. This cession is accepted, and various stipulations 
entered into, with a view to their civilization, and the estab
lishment of a regular' government, which has since been ac
complished. And by the fifth article it is stipulated that all 
white people who have intruded, or who shall thereafter in
trude on the lands reserved for the Cherokees, shall be removed 
by the United States, and proceeded against according to the 
provisions or'the act of 1802, entitled "An act to regulate 
trade and .intercourse with the Indian tribes, and to preserve 
peace on the frontiers." 3 Laws U. S. 460. By this act the 
boundary lines, established by treaty with the various Indian 
tribes, are required to be ascertained and marked; and among 
others, that with the Cherokee nation, according to the treaty 
of the 2d of October 1798. 

It may be necessary here briefly to notice some of the pro
visions of this act of 1802, so far as it goes to protect the 
rights of property in the' Indians; for the purpose of seeing 
whether there has been any violation of those rights by the 
stute of Georgia, which falls properly under judicial cogni
zance. By this act it is made an offence punishable by fine and 
imprisonment, for a11y citizen or other person resident in the 
United States, or either. of the territorial districts, to cross 
over or go within the boundary line; to hunt or destroy the 
game, or drive'stock to range or feed on th~ Indian lands, or 
to go into.any country ·allotted to the Indians, without a pass
port,· or to commit therein any robbery, larceny, trespass, or 
other crime, against the person or property of any friendly 
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Indian, which would be punishable, if· com.mitted within. the 
jurisdiction of any stat~ ~gain st a citizen· of the United States; 

. thereby necessarily implying that the Indian territory secured 
by treaty was 119t wi~hin the jurisdiction ·of any state..· The 
act .further, provides,. that when. property is ta_ken or. de
stroyed, the offender shall forfeit and pay twic·e ·1he value of 
the property so. taken or destroyed. · And by the 'fifth section 
it is declared, that if any citizen .cl the United States, or other 
perso~; shall ;nake. a settleinent on ::my lands belonging 9r 
secured, or. guarantied~ by treaty with ~he .U n(ted States to any 
Indian tribfl'; or shall survey or attempt to survey,_such lands, 
or desig~ate .any, 9f the boundaries, by marking trees or other
wise; sue~ offender shall forfeft a sum not ~xcecding one thou
sand.' dollars, and suffer. imprisonment n'ot e~ceeding twelve 
months. · ~ .. . · ·. 

.This act contains .various othe; provisions· for the purp?se of · 
prote.cting t~e Indians in the fre.e and uninterrupted enjoym~nt 
of their lands:_ and authority is given (§ 16) to employ, the 
milit~ry force of .the:United ~ta~es to apprehend all persons 

' 	 wlio shall .be found, in t~e Iridian co.untry' jn violation of any of. 
the provi11ions ?f the a~t; and deliver ,them ,up_ to th~ civil au~ 
thority, to be pri:iceedecl ·against iii due. course of law1 • • ·~, 

It may not be improper _here ~? not~ce -sbme ~iversity of 
opinion that has been entertai,ned with respect to' the construe.- . 
tiori of the nineteenth section of this act, ·wh'ich declares that• 
not.bing th~re~n co1:1tained. s~aJl, be construed to prevent any· 
trade or intercourse with th~ Indian~ liyi,ng on lands surround
ed by settlements of: citizen~ of .th~. United States, and 'being 
witl;iin the ordinary. jurisdiction of any of, the' individual 
sta~es. · ·1~ is _understood that,-. the state pf. Georgia· cpntencts 
that . the. Cherok~ ,nat]on come, w}thin, this section, and are 
subject t,o the jµrisdiction of that slate.' . Such a construction 
m;kes the .act in~on;istent with itself, and directly repuin.ant 
to the various treatie-s' entered into hetween the United States· 
and .the Cherokee Jndians:_.· The a~t · rec~gniz'es and adopts 
the boundary line as settled by treaty. · And by these trea
ties, .which are i.n fuU fo·rce; the:lJnited States solemnly.' gi.tar-. 
anty .to the Cherokee nation all their Janus. not-ceded, .to the 
United States; a~d these land·s lie· with.1.n·the. chartered.limits
of Georgia: and· this was a subsisting· guarant~e. under the 

• . 2 -c. . ' . ' • . . . 
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treaty of 1791, when the act of 1802. was passed. It would 
require the most unequivocal language to authorise a construc
tion so directly repugnant to these treaties. · 

But this section admits of ,a plain anq obvious. interpreta
tio_n, consistent witµ . other parts of the. aqt, and in harmony 
with these treaties ... · The refe.rence undou,btedly. is to that 
class of Ind1ans· which has already been referred to, consisting 
of the mere remnants of tribes, which have become almost ex-" 

' tinct;'. and who :_have, in a great measure, Jost their origin~l 
character, and abandoned their: us.ages and· customs, and be
come subject to the laws of the state, althqugh in many parts 
of the country living together, and surrounded by tlJe whites. 
TJ:iey cam;i.ot be said tq have any distinct ·government of their 
own, and a:re within the ordinary juri~diction and government 
of th!'l state where they are located .. : • ., ' . -· 

.But such was not the condition arid character of .the Chero
kee nation, in ,any respect whatever, in th.e 'year 1so2; or at 
any time.since. .It w~s a numerqus ·and distinct' natio~; liv:
ing under 'the govern,me~t of their own law~, usage;, and cus
toms, anq in .rio sense un~er, the. ordinary jurisdiction. of the 
staie of Georgia; b'ut up.cler the protection of the United States, 
with asolemn guarantee by treaty of the. exclusive. right. to 
the ,possession 'cif their lands. · This.guarantee i~ tQ the Che

. rokces in th~ir nationa! capacity •. Their land is held in com
mon, and e_Very invasion of their 1iossessory right is an injury 
done to the nation, and. not to any individual. '. No private or 
individual suit. cou1d be sustaii1ed,: the injury done being to 
th_e, nation, the· r'emedy sought must be' in the name of the na
tion. _AU the rights secured to these Indians, under a_ny trea
ties made with them, ·rem;uri un1mpaired. · Thp~e treaties .are 
acknowledged by the United States to be. in full force, by the 
proviso to. the sev~n.th section of the; act' of. the, 28th M;ay 
1830jiWhiCQ declares, .thi!-t nothing ill l~is acb:D~tain'ed shall 
be construed~ as aut'4orising or· ~irecting "the violation of 
any existing treaty between the U nitcd States. and any In~ian 
tribes,· · .. , ' ·,... · ' ' ; . ., 

... ,That the Cherokee nation ,of· I~dians h;;e, by virtue of these 
.treatic::s, an exclusive r:ight -0f'6c~upancy .of the lands i~-ques
tion, and. that the U n1ted States are bound under their guar
antee, to pro~e~t the natioh in. the enjoyment of such oc.cu

' .. 
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pancy; cannot; in my jt1dgincnt, admit of. a d~ubt: and that 
so·mc of the laws of Georgia set out in the.pill are in ~iolation 
of~ and in confl1ct .with those treatie_s and, the act of 1802, is 
to my mind equally clear_.' · But a majority of the court hav
ing r~fused the ihjunction, sothat no relief whatever ~an be ' 
granted, it would be _a fruitless inquiry for me· t~ go at 'large 
into an examination of.,the .extent- to which; relief might be 
granted by this court; aQcor<iing t~ my own :vie\'{ of the case. 

I cert~inJy, as before o'bserved, do not'. claim, as belonging 
to the judiciary; the e~ereis~ of political powe,r. That, belongs 
to .another .branch of the government: The protection and en
forcettient of many 'rights, secure<}- by treaties, _most certaii;iiy 
do no.t belong to thejudi~iar~ · It js only where the rights_ of • 
persons or. property are invoivell, and when such rights can . 
be presented under some. judicial form of proceedings, that 
courts bf justice ca~ interpos'e relief. , • ·: . · · 

This court_ can have no right' to pronounc-e an abstract opi

riicm upon th~ constitutionality of a state law, Such law must 

be brought into actual. or threatened 'opitration, upon rights 

.properly falling.under judiciaJ cognizance, or a r~medy is not 
. to be .had here. . < · '_ · · .· · . 
, . The laws of Georgil!, set out i~ th~·.biiI,. jf carri~d folly into 
operation, go 'the length.of abi'qgatirig' all the 1aws of the, <?he
rol~ees; abolishing their governm'ent, and ep.tirely subvertiqg • 
their natio1}al character. Although the whole. of these 'laws 
may be in violation o( the treaties· made wi1h this n.atioo, it is 

• probal,ile this court cannot ·grant.relief to .the .full, extent.0,f the 
cprriplaint· Soine 'of them, powever, are So directly at .vari
ance with these· treaties· and the laws of the trnited States 

' ' " ~ l • • • . ' . 

· touching the }:'1gh\s of property ·secured.to them, that I can 
per.ceiye ~o objectio'n to p;1e application of ;judicial relJef. ·· The 
state of Georgia certainly cqultl nofhave i_ntended these laws 
as declarations 1o(hostility, or wish their execution of them to. 
be'.viewed in:at1y ma.nner wnatever as acts of war; but iperely 
as an assertion of wh~t is clai.metl as a' legal right: and in this 
light ought they to be consid~recl by thi~ coqrt. · 

The act.of the 2d of D~cember, '1830 is enlitled '·' au act to 

authorize 'the governor to take poss~ssion of the golq and silver 

and other mines lying and being iri that section of the char

tered limits of 0-eorgia, commonly called the Cherokee coun
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try, and tho~e· ·upon au other unappropriated. lands of the 
state, and for punishing persons whomay be found trespassing 
on the mines." · The preamble.to this act·asserts the title to 
these mines to belorig to the state of. qe'orgii; an·d by. its pro

. visi~~s twen_!y lhousan~ dollars' are app'.·opriated, a~d pla~ed at 
the disposal uf the governor to enable hun to take possess10n of 
those mines; and it is foade a cri~e,punishable by imprisonment 
in the penitentiary of Georgia at .hard labour, for the Cherokee 
Indians to work these mines. ~ And.the bill alleges that under 
the lalVS _of the state in' relation'to the mines, the' governor 
has stationed at the mines an armed .force. who are employed , 
in restraining the_: complainants in U1d:r. right; ·and liberties 

• fo regard tdtheir.ow'n mine~ and in enforcing the• laws of 
Geotgi'a upon them. · These can be· consid~red,. in no other 
light than a.,;;· acts oftrespass;·and may.be treated as acts of t~e 
state; anq not ·o_f the individua)s en:iployea' ~s, the" agents. 
Wh6ever . authorises or. commands an -act to be done inay be 
~onsiderea' a principal, ..and I1eld r·esponsible, if he can be ~1ade 
a party to · a.' si:iit: as the ·state of Georgia may undo'ubtedly 
be: It is not perceived on what ground the state can 'claim 

· a rig1:t to the pos~ession a·nd ose o~ these mines:· The right 
of occupancy is &ecured to the Cherokees by treaty; and the 
stat~ has not even.. a.. reversio.nary'interest in the ·so~l. It. is 
true, that by the compact with ·Georgia _of. 1so2, the United 
States have stipulated, to extinguish, for the- use of, the st~te, 

. the ln.d1an title to the lands within I1er rep.1ai~ing limit~j ·'.' as 
soon as it can be done, peaceably and 'upon reason~ble terms .. " 
·But until this is do·ne, the state can have·no claim to the 
lands. ~ ~ · , · -· .~.. · 

.The very co~par,.t is a !'.~Cognition by the state 'of a subsist..: 
ing indian :right: and ,vhich may never be extinguished;· 
The·United States have· not stipulated to exting1,1ish it, until 
it can be ctoi1e "pea;e;;abiy 'and" upon reasonable terms;" ~nd 
whatever complaints .the state of Ge-0_r~ia may have· against 

· the United States for 'the'. non-foffilment of this compact, it 
~ann'ot affect the right of the Cherokees. Thej, have .not stipu

. lated to part with that tiglH; an1 until they do~ their right to the 
mines. stand~. upon the same· footing as the· use and 'enjoyment 
of any other part of the territory. ···-: . · . . , . · , ' 

Again, by the. act' of the 21st December \830, surveygrs 
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:.11:e authorized tel be appointed to enter upon· the Cherokee 
territory and lay it off into districts and s~ctions, which ;ire 
to· be distributed by lottery among the people of Georgia; re'." 
serving to the Indians . only the present occupancy .of 13uch 
improvements as the individu:).lS of. their nation may now be 
residing on, with the lots on which ·such improvements may 
stand, and even excepting from s~ch re~ervation improvement~ 
rec;:ently made pear th~ gold mines; . . ·.. . : . . . 

This is riot onlyrepug'nant to:the treaties with the Chero
kees,, but <li~ectlyiu'violatiori ofthe act.of congres~ of 1so2'; · 

' the- fifth. section' of which Ipakes it ;n offence punishable _with 
. fine and imprisonment, to ,sutvey or attempt to ~urvey or_desig'- • 
nate any of the boundaries; by n1arking tree; ·or otherwise, ,of 
a·ny land bel9~1ging'to 9r secured by treaty to any Indian tribe: 
in the face of which,. the ')aw· of Georgia authorises the ei1try 
upon, taking possession of, and surveying,' and distributing by 
lottery, th~se la_nM guarantied by. treaty to the Cherokee 
nati~rn; and even gives· authority to the governor to call out 
th~ mifitary.force, to protect the surveyo_rs in the discharge of 

· ,the duty assigned them .. · · ...i.. , . ,. , • . 

· Th.ese instances are sufficient to sh·ow·:r direct,- and palpable 
infringem·e11t of .the· rights ot property,.secured }o the. coin
pl~ina:nts by treaty, and 'in violalio.n of the act of. congress ot; 
1802. _These treaties and this law., are _declared bY, .the 
constitution to pe the· supreme 'law of the ·land: it follo_ws, · 
as matter of course; that the ia,vs of Georgia, ·so far as 'they 
are·repu.gna~~ t_o them; mast )Je voidand_inoperative. And it 
remain~: only.very briefly fo inquire whether the executi<?n -of 
them can _be. restrained by injunction _according to. the doc
trine a~d practice of courts of equity. ' · 

. According· to· the, view which I haye · already taken ~f 
tlie case, f must -consider the question ·of right as settled in 
favour of·th~ comp1airiant&. This right re~ts upon the 1:i.'Ys . 
of the United States, :ind treaties :r;na<le with the Cherokee 

. r .. 
nation.. , The. ._onstruetion of the~e laws and treaties are pure 
questions oflaw, a,n'<l ·for the decision of the ·court.. There are 
no. gro~nds, the.refore, upon which_ it can be ~ecessary to sen_d 
the cause for a trial at law .of the right; before awarding nn in
junction; -and t~e simpl~ 4ue~tion is, whether such a t:ase is 
made 01,1t by the bill, as to authorize th~ granting an injun~tion. 
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··,This.is a prohfbitory writ, to restrain a.p~rty irom <loi~g a 
wrong or injury to the rights of.another. It is' a beneficial pro
cess, for. the protection o(rights; and is favourably' viewed by 
c9urts of chan~ery, as i.ts objectis to prevent rather than redress 
injuries; and. has' latterly been more liberally awarded than 
formerly.· . 7 V es.' Jun. 307.. . ' . . : . · ·. . , ' 
: The bill contains charges of numerous trespasses by entering 
. upon the lands of the complainants and doing acts greatly' to 

0 

tl_ieir i'njury and preju¢lice, :ind to tl:i.e disturban.ce 0f the quiet 

. enjoyment of th~ir land, ahd threatening a· total <lestruction of 

~~I their rights.. And although, it i~. not_' according to the 


• 	 . course of chancery; to grant injunctions to prevent trespasses 
·When theie is a clear ahd adequate remedy at law, yet it · 
will be done' wh~n the case is special and: peculiar; ;nd :when 
no adequate 'icmedy·cin be had .at law,. and particularly when 
the injuty threatens irreparable ruin. ,6 ·Ves. 147. '7 Eden~ 
307.. Every ma!) is entitled to be.protected in ,the posse~sion 
and enjoyment of his property;-~ri.d the_ ordinary reniedy by 
acticih · of trespass may generaliy be sufficient to afford. such 
prot~ction: · But, where fron;i. the peculiar nature and circum,. 
sta1_1cc·s of thS) cas~, this. is not an adequate protection, it is a fit 
case to interpose the prev~ntiye process~ injunction<.' This 
is the principle running thro1;1g;h all the cases 0,11· this s.ubject, 
ahd is founded upon the. n:iost wise. and just considerations; 
and this is ·pequliarly· such ·:{case ... T(1e cornplaint is not of a 
mere private trespass, ad.mit,ting of compensation in 1~ages; 
but of injuries .which go ,io the total de~tructio~ .of the ~vhole 
right of the coi:nplainants. ' The JDischief threatened is great 
and. irreparable.,. 7, Joh'.ns. Ch,a. 330.' It is. one of the most 
beneficial po.w~rs ,o~ a court .of equity to interpose and prevent 
;m injury, before any has ,;·ctually bee.n suffered; and this. is 
done by a,biU, which is .somcti.mes called a b_ill qui.a timet•. · Mit
ford; 120. . . . • ·. . . · . .. : . . • . . 

The doctrine ~f this court in the .case of Osbor~e. vs'. The 
United ~fates Bank~ 9, '\Vheat. 338, fully .s~stafns the pre
sent application for .an injunction. The bill' in that case was 
filed to_obtain. an injuncti,;m against the audil'?r of the· stat~ of · 
Ohio, to restrain him from executing alaw of that'statc, which 
was. ·~ll~ged to be to the great iqJury of the hank, and to' the 
destruction or rights conferred by their ~hartcr. The only 
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question of doubt entertained by the cou'rt in tha~ case. was, as 
to issuing.an injunction against an officer of the state to i·estrain 
him from doing an official act enjoined by statute,' the state 
not being made a party. But ·even thi_s was not deemed suf.. · 
ficicnt to deny the injunction. The court , considered that 
the Ohio law was made for the ~vowed, purpo'se · of expelling. 
the bank froin tl).e' state, ·and depriving it of its char,tered pri .. · 
vileges:. and they say, if the state could'. ha~e been made a 
party defendant, 1t would' scarcely be d~nied,. that it would 
be <a stro·ng· case for 'an injunction'; that the. application was 
not. to interpose the writ of injunction, to'. protect the bank 
from :i. common·and casual trespass oi an individmtl, but-lfom 
a total desttuction of •its franchise; of its chartered.privileges, 
so far as respected the state of Ohio. Io· t4at case, the state 
could hot be made a· party according to the eleyenth amend
ment of the constitution; the complaina1its being ,m~re indiyi
duals and ·not a so,:ereign stat~· · :Out, according ta my view 
of the.present case,'the · state of Georgia1 i~ properly made a 
party defendant; the complainants ~eing a foreign state;· · 
· '.fhe,law~ of the state of. Georgia •in· this case go as fully to 
the total destructton of tha_compl~i!lants'.rights ·aS' d_id the law 
of Ohio. to the destruction of the rights at the bank in ihat 
state; and an injuqction is as fit ·and proper in tpis ~as~ to 

. prevent the injury, as it was in that~ · , ', · • · · 
It tor.ms no objection to the issuing of the injunction iri this 

case; that the'_l,and·s in _question .do not lie ~ithin ·the juris9,ic
tion of this. court. The writ does 'not operate in rem, but in 

, 	 personam: If the party is within the j~risdiction-ot: the CO!Jrt, 
it. is all that is necessary to give £all effecf and .opei:atioo to ·the 
injunction; and. it is immaterial where the subject matter of the 
suit, which,is qnly affected consequentially, is situated. · This 
principle· is fully recognized 'by .this ·court in the case of 
l\Xassie vs. \Vatts, 6 Cranch, 157; when this general rule is

. ' 	laid down·, that in -~ case of fraud of trust or of c~~tract; 
the jurisdiction of a court of chancery is sustainable, wherever 
th~ person may be foqnd, althoup;h lands not within th·e }iris
diction: of the com;t may pe affccte_d by the decree. And 
reference 'is made ·to several 'case·s. iQ the Englis11 cha.nc'ery 
recognizing the same principle. · In' the: case of Penn· 1.,s
Lord Baltim,ore, 1 Ves. 444;·.a spec_ific perform~ncc of. a con
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tract respecting. lands lying in North America ,vas decreed;. 
the chancelfo~ saying, the strjct_primary decree of a court of 
equity is in personam, and may be enforced it~ _all cases when 
the person is within its jurisdiction·.. · · ,.. , . 

Upon the whole, .I am of opinion, 
·• 1. That the Ch.erokees compose, a. foreign .state within the 
s·ense and meaning of the 9onstitution, and constitute ,.a· com-.. 
petent party to maintain a suit against th~ state 'of Georgia:. 
: 2. That the bill prl::)sents a case· for judici:i.l consideration, 

arising under-the laws of the U_nited States, and treaties. made 
under theil'.. authority with the Cherokee nation; and which, 
laws and treaties have been, and are threatenel to be still fur
ther, viol~t~d by th~ laws of the state of Georgia referred to in 
this opinion.', . · ., ·· ; · ·. ' · . •. - · ·. · 

s: That an inJ~nction is ~ fiJ arid proper w·rit to· be issued~ 
to prevent "the 'further exec1Jtion of such.laws, and ought there:.. 
fore to.be.awarded . .,,·; · • , · . , • · ~.' • 
• And I am auth~rised by my brother Story to say, that. he 

... 
concurs with_.me. in_ this opinion. · · . . . . ': · · · . .· . · : · 

•.'. ,. 

' ; . . 

... . ' . 
. . . . . .. ' ,. . .: . 

1' 

.. . . ,. 

,• 
"· . 

.. 

'· ' 
. , ;. . "' \. ,,' 
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APPENDIX, No. I. 

TnE following is one of the· opinions .referred to by Mr 
Wirt in his argument: being· the opfnion. of CnANCELLOR 
KENT,. on several questions propounded to him on behalf of 
the Cherokee nation of Indians.• 

· The following questions have been submitted to me by or 
on behalf of the Cherokee nation 01 Indians, for my opinion 
thereon, as co\Jnsel. 

1. Is the act of the legislature of Georgia of the 19th of De
cember 1829., which "adds the territory lying within the, 
chartered limits of Georgia, and now in the occupancy of the 
Cherokee Indians, to the counties of ·Carroll, De Kalb,. Gwi
nett, Hall, and Habersham, and extends the laws of the state 
over the same, and'annuls all Ia,vs and ordinances made by 
the Cherokee nation of Indians;" a valid and constitutional 
act, within the purview of the constitution and laws of the 
United· States? · 

. 2. If not constitutional, can the Cherokee nation of Indians 
maintain a suit founded on its violation ~f their rights, against 

' 	 the state of Georgia, in the supreme court of the.Unite(States: 
and can the court, upon the in:;titution. of such suit, lawfully 
inforce by P.rocess qf injunction, the officers of Georgia from 
the execution of that law? · 
· 3. Is the construc~ion given by the president of the United 

States to the treaties existing between the United States· and 
the Cherokee nation of Indians, binding and conclusive upon 
the supreme court? · 

4. If the Cherokees be not a foreign state, in the sense of the 
constitution; can John Ross, as the principal chief of the Che
rokee nation of Indians, 'and duly authorised by them to re
present them and their rfghts-in the supreme court, be enti

2 	D 
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tled to su~ out from the circuit court of the United States, p'ro
cess of injunction .against the officers of Georgia acting in exe
cution of the said law? 

5. Can any individual of the· Cherokee nation of Indians, 
personally affected in his rights by tl1e operation and execu
tion· of the said law, sue out suc~1 process, or maintain. a suit 
in the circuit court of -the United States for the district of 
Georgia, for a personal injury produced in the execution of 
the act of Georgia? . _ 

· 6. Has the supreme court appellate jurisdiction under the 
twenty-fifth section of the judiciary act of congress, in the case 
of a decision in the highest court of law and equity in Geor
gia, under the said act, ~n favour of its validity, as against the 
constitution a.nd laws of the United States.? 

· I shall consider the questions in the order. in which. they 
have been stated. · 

The act of the legislature of the state of 9'eorgia, on which 
the first question arises, divides the Indian terr~tory lying 
within its, chartered limits into five parts by metes and bounds, 
and annexes the parts respectively to the five counties mentioned 
in the act•. It then goes on and declares that all the laws both 
civil and criminal of the state ·are extended over the portions 
of territory respectively; and that all persons residing within' 
the samet shall, after the 1st day of June 1830, · be subject 
to the operations of the laws,. in the same manner as other citi
zens; that all laws, ordinances, or<lers and reg1;1Iations ·of any 
kind whatever, made, passed or enacted by the Cherokee na
tion of Indians, in any way. whate_ver, or by any authority 
whatever of said tribe, are null and yoid, an<l of no effect, 
as if the same µa<l never existed; an<l that it shall not be law
ful for any defendant (o justify under 'the same, or give the 
same in evidence on the trial of any suit whatever: that it 
shall not. be lawful for .any person under colour o( any rule, 
ordinance,iaw or custom of the Cherokee nation, .to prevent· 

• or offer to prevent any In<lian residing within .the _chartered 
limits of the state, from selling or ~eding to· the U ni.ted States, 
for_ the use of the state of Georgia, the whole or any part of 
the said territory; and any person offending therein; shall be 
deemed guilty of a high _misdemeanour ~The a<;t_ provides 
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for the service of process in the Indian territory; and it has 
some other mandatory and penal provisions in furtherance of 
the general object of the law; and it concludes with declaring 
that no Indian or descendant of any Indian,· residing· with 
the Cherokee nation, shall be deemed a competent witness in 
any court of the state to. which a white person may be a party, 
except such white person reside in the Cherokee nation. 
' This act ,vill in ·its operatfon go to the entire destruction of 
the Cherokees in their national capacity.· It annihilates all 
the rights, privileges, powers and relations, which they had 
before enjoyed as a distinct and independent community. As 
a. consequence of the annihilation of the Cherokee nation, the 
act-0f Georgia, by necessary implication, abrogates all the trea
ties, laws and ordinances of the United States, ·appiicabl':) to 
that nation. It is an act of most momentous import, not only 
to the Cherokees, but to the people of this country; inasmuch 
as the authority which it assumes and the precedentwhich it 
establishes, affects the character of the nati(?nal government, 
and the stability of its treaties with all the various nations of 
Indians throughout the United States; 

The Cherok.ee nation whom this act of the state of Georgia 
thus destroys\ had existed from time immemorial as a separate 
tribe, in the exercise of the power of .self government, and 
with· the attributes of 'a nation co~petent to make treaties, 
and to maintain the customary relations of war and 'peace. · 
The· ·cherokees had been constahtly recognized in their na~ 
tional character by the Eritish and colonial authorities prior 
to our revolution. · The same character was conceded to them· 
by the government cf the United States ever since we became 
an independent nation.· This' appears by a referen·ce ~o the 
public documents, hws and treati_es of the union.· Eut:t~e 
discussions on this. subject bo_th in and out qf congress within 
thelast twelve month&~ have been so full ancf dmple, and are 
so universally known, that I ·need only allude to the promi
nent transactions in support of this historfoal fact. · · 
· I begin with the commencement of otir his.tory as a nation. 

From the first formation of the urii,.m and prior to .the 
adoption ofthe articles of confedera'tioµ, congress treated with 
the Indians spread. over every part of the coun~ry covered' 
by the colonial charters, as separate and independent nations. 
They sought peace and· friendship with them on the footing 
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ofdistinct powers; and appointed commissioners for the three 
Indian departments, to treat with them in the name and on 
the behalf of the united colonies. The Cherokees were 
mentioned as in1:ludcd i.n the southern department; and the 
language of congress and their dealings towards any one of the 
Indian natioqs is, in reference to their national character, 
equally applicable to all of them~ Congress address~d the 
Delawares and the chiefs of the six confederate nations as 
Brethren and Friends; and besought them to preserve neu
trality in the war between the colonies and England, as a 
matter in which they had no concern. This was in the year 
I 7.75. , J o~rnals .of Congress, vol. I, J_uly 13th and Decem:
ber 16th I 775. 

In. 1776. congress u.ndertook to regulate trade with the 
Indi:ms, and to prevent any "unjust adyantage of their 
distress and . intemperance;" a.nd to declare, that no trader 
should go into the Indi~n territories without license. They 
resolved that no Indians should be employed as soldiers 
in the· united colonies, withou,t the consent· of th(;) tribes to 
-which they belong, given. "in a nation~l council held .in the. 
customary manner:" and that disputes b~tween the white 
people and Indians in. their dealings should be determined by 
arbitrators fairly .chosen, "if the Indians woufd consent.''· 
They admitted Indian chiefs to an audience, and declared, 
that, being " delegates of the thirteen united colonies, they 
were pleased tq see them." In their addresses to the chiefs 
of the Six N.ations and of the Delawares and ~hawanese; they 
declare their wi_sh for. a peace and friendship with them that 
inay.last for ever, and. also ,vith "our brethren of every other 
Indian natio~." . . · · 

They desire to see some. of the wise men 9~ the Indians :;tt 
their great council fire, and which congress declare they ;pre-. 
serve " bright !tnp. dear for all nations." . . · 

.They admonisb the Indians thaf.'' ti1eir safety as nations ~ 
derierided on thei:r preserving p~ace and friendship with th~ 
white people of t~is island;" they declare that they will take 
all the care in their P?Wer that no interruption or disturbance 
be given to their security and settlement; arid that none of 
tl~~ ,~hite people should be "suffered. by force or fraud .to 
deprive them of any of their land, or to settle them without a 
fair purchase, a'Qd their free consent." Congress in 'particu-. 
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Jar guarantied to the Delawares all their territorial rights in 
the most ample ma.nner as bounded by former treaties. Jour
nals of. Congress, vol. 2, January 7-27., March s, April 10 
and 29, May 27, June 11, August 19, September. 19, and· 
December 7, 1776. 

The Cherokees having iQ the year 1776 committed hostili"'.' 
ties on the state of South Carolina, congress in 1777 informed 
the Six Natiqns that they had carried the war into the country 
of the Cherokees and fought them, and that they had' repented 
and congress had forgiven them; and they then. assure their 
"brothers of the Six Nations" that they and we "ought to be 
one people, al ways. ready to assist and serve each other;'.' 
Journals of Congress, vol. 3, December 2,.1777, In January 
1778 and 1779 congress, in reference. to the Six Nations, de
clared that those" Indian nations had waged an unprovoked 
and cruel war against.the United States." They direct an 
inquiry whether certain Seneca chiefs came among them "as 
representatives or ambassadors of the Seneca nations,'' ·and 
that though they were disposed to peace with the: savages, yet 
" it must be supplicated on the part of the enemy." . 

Such was the uniform languag(} and' conduct of the ·congress. 
of the United· States towarcLs the Indian nations, prior to the 
final ratification -of· the articles of. confederation ... ·They de- . 
clared themseive~ to be inveMed with the supreme so~ereign, 
power of war and peace, and with, the ·po\ver .of execut
ing t:he law of nations. Journals of Congress, vol. 5, March 
6, 1779. These articles prohibited the states from en- . 
gaging "in any war with.out the consent of congress; -unless 
suth state be a,ctually invaded by enemies, or. shall have re;. 
ceived certain advice of a resolution being formed by some 
nation of Indians to invade such state." ·.· The articles gave to 
congress, what indeed they had befo.re asserted, the full and 
exclusive right and power of detern~iniug on war and peace,. 
and entering·into treaties and alliances; and also the exclusive 
power of "regulating the trade and managing all aff.1irs w1th 
the Indians not members of any of the. states, provided that 
the legislatiye right of any state·within its own limits be not 
infringed or,violated." Art. 6 and 9. 

under the confederation, congress continued to treat and 
deal with the Indians within the chartered limits of the 



230 APPENDIX. 

[The Cherokee Nation vs. The State of Georgia.] 

states as distinct, independent nations; and as possessing the 
sole and exclusive right to protect them, and maintain politi
cal relations with them. -In 1781, they sanction. a negotiation 
for a treaty of peace with the Cherokees and Chickasaw In
dians, as being means " to put a stop to the ravages of those 
nations." Joµrnals of Co:ngress, vol. 7, 168. . · 

On the 21st of January 1785, congress made a treaty with 
the Wyandot, Delaware, Chippewa, and Ottawa nations of In
dians, and gave them peace. - They had previously declared 
in 1783, that they waved the right of conquest over the 
northern and western nations of Indians. These Indian na
tions "acknowledged themselves and all their tribes to be un
der the protection of the :tJnited States, and of no other fo
reign .sovereign whatever.'' It was stipulated that if any per
son, not being an lridian, should attempt to settle on· any of 
the lands allotted to the Wyandot and Delaware nations, he 
should forfeit the protection of tlie United States, and the 
Indians might punish him as they pleased; and if any In
dian should commit robbery or murder on any citizen of the 
United States, his tribe should be bound to deliver him up to 
the United States to be punished. A.treaty of similar import 
and provisions was made the 31st January 1786 with the Sha
wanoe·nation of Indians. Journals of Congress, vol.;10, 138; 
vol, 11, 39. 
-. On the 28th-November 1785, the first important treaty was 
made by the United States with -the Cherokees at Hopewell. 

· '!'he treaty declared that the United States gave peace to' all 
the Cherokees, and received them into the favmtr and pr;o
tection of the United States.· The Indians acknowledged all 

. the Cherokees fo be .under the protection of the United States, 
and ofno other &overeign whatever. 

The treaty goes on ~nd describes the bound,aries to the hunt
ing grounds between the said Indians and the citizens of the 
United States, within the limits of the United States; and it 
provides for a mutual ~xcbange of priso11ers, and for the sur
render of Indians committing capital crimes upon citizens; 
and stipulates to punish offences against In.Mans equally as if 
committed against citizens. The treaty provides, that if any 
eitizen should attempt to settle upon the lands allotted to the 
Indians, he should forfeit the protection of the United States, 
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and the1ndians miglit punish him as they pleased. Punish

ment of the innoce~ under the idea of retaliation, is disal

lowed to either side, except where there is manifest violation 

of the t,reaty; and then it shall be preceded by a demand of 

justice, and, if refused, by a declaration of hostilities. Th~ 

treaty finally provides, that the Cherokees shall have the right 

to send a ~leputy to congreSS! wher.ever they think fit.. · 


Similar treaties were ma'de. in th~ January .following with 
the Chickasaw and Choctaw nations of Indians, and they were 
all directed to be formally entered upon the journals of con
gress; J ourq.als of Congress, vol. 11, 

·Afterwards, .in 1786, cori_gress resolved that no citizen or 
other person should reside among, or trade with the Indians 
within the territory of the United States without a license; 
and that it was requisite that a good correspondence ~ main
tained between the citizens of the United States and the several 
nations of Indians in amity with them. In 1788, congress, 
by proclamation, declared their determination to protect the 
Cherokees in'their rights under the above treaty, and to em
ploy force, if requisite, to drive off intruders upon their lands 
and hunting grounds. Journals of Corrgress,·vol. ll, 127; vol. 
13,93. ' , 

Georgia had been a member of the union from July 1775, 
and was equally bound with the other .state'l of the confeder
acy to all these .. acts, resolutions, and treaties. of the federal 
head. There had been a question raised by the states of 
North Carolina.and Georgia respecting the construction of the 
sixth article of the confederation, giving to congress,the right. 
to regulate trade and manage affair~ ·-with the Indians_ 
Th~. article had been differe11tly construed by congx:ess and 
these two states, and the latter had actually pursued measures 
in conformity to their own construction: for North Carolina 

. had undertaken to assign lands to the Cherokees,, and Georgia 
had proceeded to treat with the Creeks concerning peace and 
concerning their lands~ The r:!;!port of a· committee of con
gress on Indian affairs, consisting of a member from the states 
of Massachusetts, New· York, Pennsylvania, Delaware, and 
VirgiJ1ia, had bee~ made in 1787, in which it was stated, that 

' encroachments and settlements had been made upon the lands 
of the Creek and Cherokee nations by the people of' Georgia 
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and North Carolina, under various pretences; which the In
dians, tenacious of their rights, were determined to oppose. 

The report took notice of the question, and of the construc
tion set up, and the acts done tinder it by the two states; and it 
deciared, that'if the construction of those states was: right, it 
would leave· the federal powers- in this respect a mere nul
lity. The report contained a clear and forcible train of rea
soning in support of the construction uniformly given by 
congress to that article of the confederation .. It was observed, 
that in forming the clause in the articles of confederation, the 
parties to the ~ed,eral compact must have had some definite · 
objects in view; and that it had long been an opinion in this 
country, supported by ju&lice arid humanity, that the Indians 
had just claims to all lands occupied by, and not fairly pur
chased from them; and that in managing affairs with the 
independent tribes within the limits·of the states, the prin
cipal objects had been those of making peace· and war, pur
ch;sing certain tracts of their lands, fixing boundaries between 
them and ou·r people, and preventing the latter settling on 
lands in-possession of the former. That the powers necessary 
to these objects appeared to be indivisible, and that -the· par
ties must have intended to give them.entire to the union, or 
else entire to the states. These powers, before the revolution, 
were possessed by the king and exercised by him; nor did 
they interfere with the legislative right of the cqlony within 
its limits. . That the distinction then, and still, taken was, that 

· the laws of the state could have no effect upon a tribe of In
dians on their lands within the limits of a state; so long as 
the tribe was independent, and not. a member of the state; and 
therefore the union might make stipulations with any such 
tribe'without infringing upon the legislative right in question. 
The Indian tribes were justly considered the common friends. 
or enemies of the United States, and no particular state could 
have ·any ·exclusive interest in the management of affairs with 
any of the tribes. Journals, vol. 12, 82. · 

Thus stood our relations with the Indians at the time oi the 

acloption of the present constitution of the United States. 

Though the sixth article in the old confederation relative to 

the Indians was not free from difficulty and apparent incon

sistency (and for which we have the high authority of the 
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Federalist), yet the practical construction given to it by the 
United States, _and generally acquiesced in by the individual 
states, became authoritative and conclusive. . 

By Indians, 'not members of any state, were intended all 
those tribes which remained upon theit own territory, a;d in 
the exercise of their original independence; notwithstanding 
their lands were included within the chartered limits of the 
colonies, and in some instances nearly.surrounded by ·white• 
settlements. It ·is well known that the colonies claimed under 
their charters to an indefinite extent,· and covered all the In
dian territories within the United States: and the clause in 
ques'tion in the articles of confederation, must' have ha~ refer
ence to Indians within the chartered limits ofthe s_tates, who 
were not at the same· time rµe1~bers of the state, nor subject to 
its municipal jurisdiction. U ndeI' any other construction, the 
clause· would have been inoperative, repugnant, and void. 

But the constitution of the United States put an end to all 
this difficulty, by dropping the obnoxious proviso, and vesting 
in the" government the exclusive· power to declare war, to 
make' treaties,_ and to regulate commerce with the Indian 
tribes. No state. can enter into any treaty, agreement or 
compact with a foreign power. ' 

In pursuance of these general powers; congress, as early as 
July 1790, passed a law to.regulate trade. and intercourse 
with the lndian tribes; and it prohibited all trade and inter
course with them without a license under the authority of the 
United States; and declared void all sales of lands by any tribe 
or nation of Indians.within ·the United States, to any person or 
state, except under the like authority. · 

·The commission of any crime or trespass relating to the 
person or property of any friendly Indian·, upon the territory 
of the Indians; was made punishable .in like manner as if com

. mitted against a citiz~n within the jurisdiction of the state o~ 
district. The United States· .also made. a treaty with the 
Creeks on the.7th of August 1790, in which they dealt with 
them on the footing of a sovereign power. · · 

The United States solemnly guarantied to the Creek Nation 
all, their lands on one side of a prescribed bonndary; an1 agreed, 
that if any citizen should attempt to settle, on the Indian lands 
he forfeited the protection of the Unit~d St.ates; and the · 

2E 
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Creeks might punish him as they pleased.· Reprisals for vio
lence committed on pc,irson or property were not permitted 
on either side, until satisfaction had been. demanded and re
fused. · · 

A similar treaty was made with the Cherokees at Hol
ston on the 2d· July 1791, and it declared that there sho~ld 
be perpetual p~ace ;ind friendship between all the citizens of 
the United States, and all the individuals composing the 
Cherokee nation: The Cherokees acknowledged the nation 
to be under the protection of the United States, and of no other 
sovereign; and stipulated not to hold any treaty with any 
foreign power or individual state, and to allow to the United 
States the sole, and.'exclusive rjght of regulating their trade. 
They stipulate. to ·allow to the citizens of the United States 
the free.use of a road from Washington to Mero district, and 
the navigation of the Tenn,essee river. The United Stafes on 
their part not only recognize the efficacy of these concessions 
on the part of the Indians, by being parties to the treaty; but 
they solemnly gua~anty to· the Cherokee nation all their · 
lands not thereby ceded, arid' agreed· that no citizen should 
hunt or destroy game on the Cherokee lands, or·go into their 
country without a passport. 

This trea~y, like all other public treaties, was. ratified by the 
president and senate, and became thence forward the supreme 
law of the land. 

It is ,difficult to conceive of any political transac·tion, 
which could carry with it more explicit and c9nclusive 

. evidence of. the recognition, oh the part of the United 
States, of the competence of the. Cherokees to treat and act.as 
asovereign and independent nation: a·nation willingly placed 
at the same time under our protection, and qualifying their 
sovereignty in some degree for the sake_ of friendship and se

. / cu'rity, according. to the usage of nations where the· strong 
and the weak are placed side by side. 

-Treaties of the -same import and effect were not only made 
from time to time with various other tribes of Indians, but 
with the same Cherokee nation in 1792, 1794, 1798, 1803, 
1804, 1805, 1806, 1807, 1816, 1817,and 1819. 

In that of 1817, .it was declared, that the uppe~ part · 
of the Cherokee nation wished to remain and engage in 
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the pursuits of agriculture and a civilized life, and to begin 
the establishment of fixed laws, and a regular govern
ment; and that the lower Cherokees wished to pursue the· 
hunter life and emigrate beyond the Mississippi. The treaty 
contained cessions which fell to Georgia and Alabama; and it 
declared that .the treaties heretofore made between the 
Cherokee nation and the United States, were to continue 
in full force with both ,parts of tlte nation. • 

In the last treaty, in · 1819, large cessions of lands were 
made to the United States, and falling within the limits of 
the states of Georgia, Alabama, and Tenn.essee. The preamble 
to it recited, t!rnt the greater part of the Che1'0kee nation had 
an earnest desire to remain on this side . of the Mississippi, 
and to commence those measures which they deemed neces
sary to the civilization andpreservation ofthe nation. In
truders from .the white settlements were to be removed by 
the United States, under the act of congress of the 30th March 
1802•. 

l have now alluded to the principal documentary testimony: 
and from whkh I conclude that the Cherokee nation of In
dians are an independent people, placed under the protection 
of the United States;. and entitled to the privil~ge of self gov
ernment within their own territory; and to the exclusive use, 
enjoyment and government of tlieir laws, except so far· as 
those rights have ·not been expressly surrendered or modified 
by treaty. · · 

The United States hav~ repeatedly dealt with them upon 
equal terms. as- a sovereign power, and pledged t~e na
tional faith for tlieir protection as a nation, in their rights 
and property, under the stipulations contained in the. various 
treaties. The act of congress ·of the 30th of Mafch 1802 
remains still in force; and that act renders it unlawful for any 
citizen to enter upon·any Indian t~rritory to bunt or destroy 
their game; or to drive or convey away their stock of horses 
arid cattle; or range on any lands allotted or secured to them 
by treaty; or to commit thereon any crime or trespass upon 
their persons or property; or to make any settlement upon any 
of their lands; or su~vey or attempt to survey the same; or 
to -reside in any Indian town or settlement, as a trader, with

- out license. All cortveyances of land from any Indian nation 
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or tribe within the bounds of the United States, are declar.. 
ed to be ·invalid, unless made by treaty, pursuant to the 
constitution and under the authority of the ·Unit~d States. 
That statute described the boundary line as established by 
treaty between the United States and various Indian tribes; 
and it included, as being within Indian territory, the lands 
now claimed by Georgia and occupied by the Cherokees. The 
act of the 3d of March 1817, relative to the punishment of 
crimes and offences committed within the Indian boundaries, 
declared that the act was not to extend to any offence com
mitted by one Indian against another within any Indian 
·boundary. · . 

The territory and sovereignty of the Cherokees have been 
transmitted to them from their ancestors. They have been in 
the enjoyment of both,· from the first settlement of Georgia; 
with the approbation of the whites, and without any known 

0 

conflicting claim againstthem. · No better right or title toter
ritory and national sovereignty can exist, either by the law of 
nature or nations. They have never been conquered. The 
United States have been engaged in war with them; but they 
never daimed either the te_rritory or sovereignty of the Che
rokees as conquerors. They have disclaimed any such pre
tension; and have made many treaties of peace and friendship 
with the Cherokees. Their sovereignty now r~sts upon the 
public conventional law of the union. 

The chartered limits of the indivic.lual states have never been 
construed by the United States, in any period of its history, 
to confer jurisdlc;tion over territories contained within those 
limits; and claimed, defined, and occ~pied, not by wandering 
savages, as in New South vVale.s, but by tribes of Indians 
acting regularly in a national capacity, ' '-.. . 
. The chartered limit gave only a right of preemption of the 

soil after the Indian title had been fairly extinguished; with 
the consent of the tribe given in a national capacity, and 
negotiated under the authority of the United States. The 
chartered limit and claim were subordinato to the Indian title 
and sove.reignty, and conferred no jurisdiction repugnant 
thereto. This seems to be' the true a11d acknowledged doc.:· 
trine; for it is supported ·by afl the acts of government, and 
by the authority and sanction of our most distinguished states
men. 
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As between the cro~n and its subjects~ before the revolu
tion, and as between the state and its citizens, since our inde
pendence; the theory is,different, SO far 3,S that the· seisin of 
the government, under its national boundary or chartered 


· limits, cannot be permitted to be drawn in· question. But 

this fiction of law, and this seisin, have never.been put for

ward ( except it be recently by Georgra), to 'any Indian nation, 

as giving any right or'title to their ten:itory, 7other than tM 

right ofpreemption as against other civilized nations .. 

The aet of the· legislature of New York, in 1822 (and 
which has recently l:leen incorporated 1nto the new revised 
statute code)~ asserting exclusive. ·cr_iminal jurisdiction over 
the Senecas and other tribe·s of Indians within. the limits of 
the states, even as to crimes and offences committed by Indians 
against each other, ·upon their own territory, is to be cited 
'3.S an anomalous ca:,e; ,which cannot . easily be reconciled to 
sound principles, or to the authority of the act of congress of 
1802, or to the treaties ma<le with the Six Natioias. It can
not be justified, unle~s it be upon;the ground that the Indians 
in New York have ceased, by their paucity of numbers and by 
.their insignificance,· to exist in. a distinct national. capacity, 
regularly exercising' self government. . 

This1!1ay, perhaps, be the case with the Mohawks, Tuscaror;s, 
Onondagas, and Gayugas·, but I think it could not be so with the 
Senecas; and the act'was carried to an unjustifiable extent upon 
strict principles of nation;} la\V, It came incidentally into view 
in the case of Goodell vs. Jackson 20 Johns. Rep. 716; and 
it was supposed, in the opinion then delivered in the court of 
errors, ·to be warranted upon·principles of nee~ssity and hu- ' 
rnanity, ;md to prevent gross and barbarous punishments in 
the presence of our own mild and Christian people. J3ut 
these principles will not sustain it when te·sted by the 1;ws and 
treaties of the United States;· and however just and merito- · 
rious ·the intention· of the law givel'-was, in that particular· 
case, I am now satisfied, upon a more thorough consideration 
of the subject, that the statute alluded to could not endure a 
judicial scrutiny, if the constitution, laws and treati.es· of the 
union were brought to bear against it. . 

The compact made between the United, States and the state 
of Georgia, the 24th of April 1802, does not appear to me to 
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affect the present question. In that contract the United States 
engaged to extinguish, for the use of Georgia, as early as tlie 
same could be peai:eqbly obtained on reasonable terms, the 
Indian 'title to the county of Talassee, and to all the other 
lands within the state of Georgia; a~d.the United States ceded 
to Georgia a1I her claim to the jurisdiction and ,soif of any 
lands within the chartered limits of Georgia, and east of. the 
line between Alabama and Georgia. This compact could not 
impair the national character or rights.of the -Cherokees, who 
were no parties to it; nor oblige them to part with any portion 
of their territory without their free and fair consent. 

But this act of .cession on the part of Georgia contains a 
strong affirmative argument in fl!vour of th(? Indian claim-s, 
and a sanction of their rights by Georgia herself. . 

The cession is made. by the state of Georgia to the jurisdic
tion and soil of the Indian lands, within. the .chartered limits 
of Georgia,_ lying ,west of the Catahouchee river, compris
ing most part of the territory of the present states of Alabama 
and Mississippi; ·and it was made upoI_l the express condition, 

·· 	 not only thatihe United States should extinguish the Indian 
title to tlie lands lying within the state of Georgia in the man
ner above mentioned, but that the ceded territory should form 
a state, and be. admitted into- the union " on the· same condi
tions and restrictions,· with the same privileges, and in the 
same manner,".as was pro:vided by the ordinance of congress 
of 13th July 1787, with the exception only of the article 
which 'f01·bids slavery. Now, if ·we turn to the ordinance to 
wl:ich the high contracti~g parties had reference, we find, 
that, by the third article, the following provision is. declared 
among others to be one of the articles of compact between the 
origina\ states, arid the people and states in· the said territory 
(being the territory of the United States north west of the 
river Ohio), and for ever to remain unalterable. · The provi
sion is as follows; to wit, " the utmost. good faith shall al
ways be observed towards the lnclians; their lands and ·pro
perty shall never be taken from·,them. without their ·consent; 
and in their property, rights, and liberty, they shall never be 
invaded or disturbed, unless in just and lawful wars author
ized by congress; but laws founded in justice and humanity 
£hall fr6m time to time be made, for preventing wrongs being 
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done to them, and for preserving peace and friendship with 
them." 

This compact, with these ·provisions incorporated in this 
manner into it, was ratified by the legislature of Georgia Jline . 
16th, 1802; and it would appear to follow that the state· of 
Georgia is estopped by her solemn and deliberate. act, done 
in the face -of the union, from questioning the rights and 
liberti,es of the Cherokees, as now by them declared and 
asserted. . .. . 

My opinion on the first -question accordingly is, that the 
act of Georgia is repugnant to the treaties made betweeq the 

· United States and the Cherokees, and to the act of congress 
of 1802 regulating intercourse with ·the l):lqian tribes, and to 
the constitution of the United States authorizing that act and 
those treaties: and- the ~onclusion appears to me to follow,.that 
it is an unconBtitutional act, and one which the courts of jus
tice of the United States would not sustain. I give th~s opi~ 
nion with· diffidence, because.I know it to be- arrayed against 
very fiigh and distinguished !),Uthority: but it is nevertheless 
founded op · my clear and decided convictions, and it is 
called for in the .course· of' my _professional duty, and under 
circumstances "in which I do ,not feel at liberty to wi~hhold it. 

The second question stated to me is, whether the Chero
kees can maintain a suit in the supreme court of the ,Untted 
States against the state of Georgia, foundeQ. on a violation of 
their rights under the operation of the act of·that state; and 
whether process of injunction could issue in that case to stay 
the execution of the statute?. · . 

The judicial power of the United States undoubtedly reaches . 
the case; for it "extends ta all cases in law and equity ~nder 
the constitution, the laws and treaties of the unio11." 

But the great questioJ.1 is, whether the supreme court pos
sesses original jurisdiction, .so as to sustain a suit commenced 
there by the Cherokee nation in the name of " the head men 
and warriors of all the Cherokees" ~gainst the state of Georgia. 
The judicial power extends originally. to .controversies '' be

. tvveen a state, and foreign states, citizens or subjects." In those 
cases in which "a state shall be a party," the supreme court 
had, and still has original jul·isdiction. But by the amend
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ment to the constitution, the judicial power does not extend 
to any suit in law 'or equity c?mmenced or prosecuted against 
one of the. United States by citizens of another state, "or by 
citizens or subjects of any' foreign state:" leaving thereby the 
judicial power as it originally stood in respect to "controver.
sies between a state and foreign states." . 

The new inhibition to sue a state, only applies to. the citi
zens or subjects of foreign ~tates; and does not extend to the 
foreign state itself. 

The case would appear then· to resolve itself into the single 
point, .whether the Cherokee nation of Indians be a· foreign, 
state, within the purview of the judicial branch of the constitu
tion of the µnited States; and can a foreign state sue one of 
the United States. 

There is no difficulty, as the case appears to 'me, in declaring 
the Cherokees to be a state, within the meaning of the term 
used in that part of the constitution. A state means a com
plete or self sufficient body of persons, united together in one 
community for the defence of their own rights, and to do 
right to foreigners. Every state has "its affairs and interests.; 
it deliberates and takes resolutions in common, and becomes a 
moral person having an understanding and a.will peculiar to' 
itself: and is susceptible of obligations and laws." This defi
nition of a state or body politic·. is. independent of the par
ticular form of ,its government, and applies equally to every 

, people who act for themselves, whatever may. be the structure 
of their civil policy, or .into whatev~r .hands they may de
posit their sovereign power. Grotius, b. 1, c. l, § l'.'l, 
Ibid. b. 3, c. 3, § 2. ·· Burlemaqui, vol. 2, part l, ch. 4, § fi. 
Vattel, b. 1, ch. 1., . · , · · 

It would appear t.o me that the Indian nations are to be con
sidet~d., ~ot only as states, but as foreign states; because they 
do 'not ·cotistitute any ingredient or essential part ,c;>f our own 
body politic. · · · . 
. Every other ~tate or body ,politic, not within the action· of 
the will and power of cur government, legally speaking stands 
in aforeign relation to it; and relatively considered must be 
aforeign power. Foreign states, foreign powers, foreign na~ 
tions, are terms in the constitution of plain and(amiliar import; 
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and mean states and powers not within the domestic compact, 
nor subject to its control. It is best and safest to give to such 
words, which are n~t strictly technical, their plain and popu
lar meaning. We are most likely in that way, and with that 
rule of interpretation, to arrive at the intention of the instru
ment. The Indian powers fall within the ordinary accepta
tion of the term, foreign states. They do not constitute part 
and parcel of our internal or domestic government. They 
are foreign to us in point of fact, for we have uniformly dealt 
with them as independent and alien powers. The laws and 
treaties which we have been considering abundantly estab
lish this fact. They are foreign states in the purview of 
national law; for they have the essential attributes of nations, 
and make war and peace,-and negotiate and establish treaties, 
and contract alliances in the style and solemnity, and effi
cacy of independent states. 

If one of the United States violate~ the treaties of the nation ~ 
ma.de with the Indian tribes, or the security afforded to them 
under the intercourse act of 1802, by attacking their national 
privileges and their rights of property, there must be a civil 
remedy within the contemplation of law; -0r. the government 
would be lamentably imperfect. in its organization and com
petence. It would be destitute of the ordinary means of self
preservation. 

The grievance appears to constitute a case falling with
in the reason of the constitutional 'jurisdiction given to the 
judicial power. It involves the peace of the union, and im
plicates its faith and character. 

The national government cannot vindicate its authorhy 
over a member, in any way so conciliatory and so effectual, as 
by the gentle interposition and reasoning powers of the courts 
of justice. The constitution evidently intended to reach and 
cover all controversies between two or more states, or be
tween one of them· and a. foreign state, by this pacific and im
partial mode of adjuistment; and controv1:rsies between the 
states and Indian tribes are within the reason and polify of 
the provision. 

I do not perceive any objection to the construction which I 
now assume, arising from that part of the constitution which 
gives power to congress to "regulate commerce with .(oreign

2F .. 
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nations, and among the several states, a11d with the Indian 
tribes." 

If the Indian tribes are. not foreign nations within the in
tendment of that clause, i.t .does not follow that they are not 
so in another part of the instrument giving judicial jurisdiction 
to controversies between a state an<l foreign states. The con
stitution varie~ its phraseology in different parts of it when 
speaking of external authorities. In one place they ate termed 
foreign nations, in another foreign states, and in another 
foreign powers; an<l the construction in each case will depend 
in some, degree on the context and the subject matter. · 

In the grant of judi.cial powers the term foreign states 
stands naked without any qualification accompanying it as to 
Indian tribes; and it is therefore to be taken in its largest 
sense, and with reference to the great principle of constitu
tional policy in view, and which was the preservation of 
the peace, and the maintenance of the faith and justice of the 
union. 

The clause in the constitution which was just cited may 
have contained the additional grant of power,. to regulate 
commerce with 'the Indian tribes, out of abundant. caution, 
and to prevent any possible doubt of the application to them 
of the power to regulate commerce with foreign nations. 
These last words, I apprehend, would have reached the case of 
the Indians, but the constitution in several other instances has 
gone into a like specification of powers, which were by neces
sary implication included in the more general grant. Thus, 
for instance, power is given to congress to declare war; and, it 
is immediately subjoined; mid grant letters ofmarque and 
reprisal. They have power to coin money, and regulate the· 
value thereof. They have power to ra'ise armies, and provide 
and 'maintain a navy; and it is immediately subjoined, and 
make rules for the government, (and not government only, 
but it is added) and regulation of the land and naval 
forces. These, and other instances which might be enume
rated, ar~ sufficient to show that we ought not to be deterred, 
in reference to judicial powers, from the application of the 
term foreign states. to the Indian tribes, merely because in 
arrother part of the instrument on a different subject, after the 
grant of the power to regulate commerce with foreign nations, 
itis added and with the Indian tribes. 
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There docs not appear to be any reasonable ground to doubt 
of the competence of a foreign state under the· provision in 
the constitution, to sue one of the states of the unii.m. The 
supreme court has original jurisclictio_n where "a state shall 
be. a party," and this applies as well to a state _in the character 
of defendant as of plaintiff. This was so explained and de
clared by the supren;ie court in the case of Chisholm vs. 'Geor
gia; 2 Dallas, 419, and which I deem a sound and incontro
vertible authority. for the point. 

A.s an abstract proposition, , and a. constitutional princi
ple, it may safely be laid down that a foreign· state may 
sue one of the United States. In the case from Dallas, 
it was assumed by two of the court ( Justices Blair and 
Cushfng), to be a clear proposition; and it was not ques
tioned by any of them. But in the ordinary course of things 
the occurrence may never take pla(!e; for the constitution 
prohibits any state from entering into any "agreement 
or compact with a foreign power." The Indian cases are those 
only in which the casus fcederis is likely to occur; and in 
those cases the capacity of that feeble and .unfortunate race of 
primeval American powers, to seek for redress under the pro
tecting arm of the constitution agai.nst the overhearing supe
riority of their white neighbo1,1rs; see~s to. be pec!Jliarly desi; 
rable, and exaHs the dignity of the provision . 
. lf th~ supreme court has original jurisdiction in the case, it 

appcar;i to me to follow .of course th~t they .may award an in
junction on a bill filed by the Cherokee nation, _and stating 
their right and ~itle. The process woul,d go to restrain the 

· omcers of Georgia under. the law of that state, from executing 
any process within the Indian territory, incompatible . with 
theiq:igJ:lts,an~ privileges as heretofore enjoyed and recognized 
by the hiws and treaties of the United StatE;s. The injunc
tion could be provisional.in the first instance, or pendente lite; 
and if the decree should he against the validity of the statute, 
a permanent injunction ,w~uld be the effective part of the final 
decree. The equitable is coextensive with the,legal juris
diction of the court in all cases arisi~g under the co.nstitution, 
the laws and treaties of the ui1ion~ and the process of injunc• 
tion might become indispensabie to prevent irreparable mis
chief or the destruction of the rights al)d privileges of the 
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Cherokees pending the suit, and of which rights and privileges 
· they are in the actual possession. 

Assuming that the court has jurisdiction to sustain a 
bill, all the remedies suitable to the case, and founded on 
known and settled principles of American equity juris
prudence would seem· necessarily to exist, and to be applicable 
to the due administration of justice in such a suit. The pro
cess operates in personam; and if the court possesses jurisdic
tion over the case, I apprehend there could be no difficulty in 
restraining acts of the Georgia officers ov~r the rights of the 
complainants within their own territory. 

A court of equity does not regard the situation of the sub
ject matter in dispute, but considers only the equities arising 
from the acts of the parties. lt has enjoined a party from 
proceedings in a foreign court. Wharton vs. May, 9 Vesey, 
27. Kennedy vs. Cassilis, cited in Eden on Injunctions, 163. 

Is the construction given by the president of the United 
States to the treaties existing between the United States and 
the Cherokee- nation of Indians, binding and conclusive upon 
the supreme court? · · 

It is understood that the president has communicated to the 
Cherokees as the sense of the executi_ve department of the go: 
:vernment, that their claim to the protection of the United 
States against the operation of the statute of Georgia, cannot 
be recognized. I would observe, with great respect and sub
mission, that I cannot perceive upon what sound principle the 
president of the United States has formed the opinion that he 
was no longer bound to cau~e to be executed the treaties 
of the United.States with the Cherokees, or the Indian inter
course act -of 1802. • If the Cherokees are to be put out of the 
protection of the United States, as against the operation of the· 
statute of Georgia, they 'are to be out of the protection both 
of the treaties and the act of congress. The · president is 
"vested with the executive power;" and he is charged with 
the duty to "take care that the laws be faithfully executed." 
· The acts of congress, and all treaties duly made and pro

mulgated, are the supreme law of the land; and it is not in 
the power of any single state, by any Iaw·or ordinance of its 
own, to abrogate or impair the binding obligation of the para
mount laws and . .treaties of the union. This may be consid
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ered to be a settled axiom 'in our constitutional jurisprudence. 
A contrary doctrine would go at once to the annihilation of 
the national authority, and the eventual dissolution of the con
federacy. · If the provisions of the intercourse act of 1802 
were valid, and if the treaties with.the Cherokees were bind
ing prior to the act pf .Georgia in 1829, they must be equally 
so after it had passed; for it is impossible to suppose that 
the existence or legal efficacy of either the one or the other 
depended upon the will and !Jleasute tif a single state. The 
executive power, in the exercise of its .functions, may often 
be obliged to judge in the first instance of the extent of its 
duty under any given law; but it always Judges at its peril, 
and the law of the land is and must be sovereign over all the 
officers of the- government; and neither the executive nor judi
cial department possesses any dispensing power. Neither of 
them can set aside a treaty, or dispense with its provisions, 
any more than with a statute law. They are both equally 
laws of imperative obligation, though the former is the para
mount law, and the most -sacred in its nature; for it involves 
in its o~servance a breach of peace, and the good faith of the 
nation. The judiciary is the Tegular organ of the constitu
tion, for eonstruing laws and judging of their extent and force; 
and the executive capacity, on this point, arises only inciden
tally in the due course of'executive duty. The judicial power 
is a distinct and independent branch of the government, cre
ated and set apart, and 1;lothed with peculiar qtialifications 'for 
the very. purpose of declaring the law in all questionable and 
controverted cases. lts power and functions cannot be affect
ed or impaired by any interpretation of statutes or treaties, 
or by any opinion as to their force and application which the 
executive power may have thought it expedient or necessary 
to form. 

I am therefore of opinion that the president's construction 
of the treaties with the Cherokees is not conclusive' or bind
ing upon the supreme court. 

If the Cherokees be not a foreign state, in the sense of 
the constitution, can John Ross, or the principal chief of. the 
Cherokee nation, and duly authorised by them -to represent 
them and their rights, be entitled to sue out from the circuit 
court of the United States process of injunction against the 
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officers of· Georgia acting in execution of the statute of 
Georgia? 

After the conclusion to which I have arrived in considering 
the first question ( and which is the great and leading question 
in the case), I have no cl ifficulty in the · opinion that John 
Ross is to be deemed an alien, even though the Cherokee na• 
tion should not be deemed a foreign state, in the sense of the 

' "I' ' • 

constitution. . 
The Cherokees are certainly not to be considered as citizens 

of the United States, and they have never been recognized as 
such, or deemed to possess any of the requisite qualifications 
of citizens. They have never been claimed to owe us indi
vidual allegiance. All the documentary and recorded evi
dence, embodied in the history of the United States, and the 
transactions of their government, applicable to the question, 
clearly shows · that the. Cherokees have been regarded an'd 
dealt with as a .race of ~en. distinct from the citizens of th'e 
United"States; and while wjthin their ~n territory, not sub

ject. to our municipal laws, but owing allegiance to their own 
tribe. · The statute. of Georgia could not make them citizens, 
even if it ,vere in other respects unexceptionable; for it be
longs exclusively to. the congress .of the United· States to 
prescribe ihe rule of naturalization: and no alien can be made 
a citizen but i'n the· mo~e directed by the act of congress. 

That being the case, a Cherokee Indian is entitled to sue in 
the circuit court of the United States, equally with any other 
alien; and though he cannot sue the state of Georgia as_ a state, 
he can sue its officers in their individual character, for doing 
acts that will sustain a suit, thoDgh:those acts be in pursuance 
of and in execution of. a state law held to be invalid.· The 
court simply inspeµt the record to determine whether the 
party be a state or an individual, and the case of Osborn vs. The 
Dank of the United States, 9 Wheat. 738, proves that the 
courls of-the United States have jurisdiction on behalf of 
an individual against state officers, though the officers were 
acting under the direction of a state Jaw. · 

If Ross hold any legal interest· as trustee for the Chero~ 
kees, he is competent to sue even' in a' _court of law, in his 
own name, and in his own alien· character, and even without 
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reference to the character of his cestui que trusts. 4 Cranch, 
306,308. 5 Cranch, 91,303. 8 'Wheat. 642. Dut in equity 
he can file his bill by and on behalf of himself and the residue 
of the Cherokee nation, and <luly authorised for that purpose 
as t~eir head and representative, and be entitled to obtain any 
process that the merits of the case in the bill should warrant. 
It appears to me that .no difficulty could arise in consequence 
of his a_ppearing to act for himself and on behalf of the residue 
of the tribe, under <lue author.ization. The character of a 
court of equity, and the free and liberal nature of its pleadings 
would not suffer any technical scruple: to be interposed. 

Can any individual of the· Cherokee nation, personally 
affected in his rights by the operation and execution of the 
act of Georgia, sue out such· process, or maintain a suit for a 
perscmal injury produced in the execution of the act of Geor
gia; in the circuit court of the United States for the district of 
Georgia? 

This question has been essentially answered by the answe·r 
to the preceding question. The Cherokee Indians are aliens, 
and can sue in the federal courts the persons acting in execu
tion of the law of .Georgia tor fm injury that is personal. I 
see no reason why such asuit should not be maintained at 
law for a trespass or tort, or by bill in equity, in case the 
cause of actlon be of an equitable nature; though I cannot sup
pose that such a cause.of actron is .very likely to' occur to an 

' individual Indian .in his individual capacity. The injury that 
an individual would suffer would probably be of a tortious 
nature. The violation .or destruction of the civil or political 
privileges· of the tribe woul<l be an affair of the tribe, and not 
of a separate individual. _The injury that he is to receive~ sepa
rately considered, would probably be such as affected his per
sonal liberty or property; and I cannot well answer ·so gene
ral a question in respect to an equitable preventive remedy 
by process of injunction, without havi1ig a special case stated. 

There must in general be a strong and peculiar case of tres
pass, going to the destruction of the estate, or where the mis
chief would be reme<liless and 1rnt susceptible of perfect pecu
niary compensation; to entitle a party to the interference of a 
court of equity by injunction. This is the general doctrine. 
See the autho'rities referred to in Jerome vs. Ross, 7 Johnson's 

http:cause.of
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Ch. Rep. 315. But I will not say there may not be cases of 
mere trespass, where chancery will interpose by injunction, 
though the· party can have redress in damages; The special 
preventive remedy by injunction depends greatly upon the 
application of sound undefined discretion to the particular 
circumstances of the case. 

Has the supreme court appellate jurisdiction ·under the 
twenty-fifth section of the judiciary act of congress, in case 
of a decision in the highest court of law or equity in Geor
gia, under the said act, in.favour of its validity, or against the 
constitution, treaties and laws of the United States? 

I cannot hesitate to give an affirmative answer to this ques
tion. If, in rendering a final judgment or decree in any suit 
in the highest court of law or equity of a state, the validity 
of a 'treaty is drawn in question, and the determination· i~ 
against its validity; or the construction or'a treaty is drawn 
in question, and the decision is against the tight, title or pri
vilege set up or claimed under it; or, jf the validity of a 
statute of the United States, or authority exercised under it, 
be drawn in question, and the decision be against that valid
ity; or, if the validity of any statute pr other state authority 
be drawn in question, on the ground of its being repugnant to 
the constitution, treaties, or laws of the United States, and the 
decision be in favour of its validity; or if the constructioQ. of • 
any clause of the constitution of the United States, or of a 
treaty or statute, be drawn in question, and the decision be 
against the title, right, or privilege claimed under the same: 

· in art these cases the supreme .'court of the United States has 
appellate jurisdiction; and these cases reach and embrace every 
con'troversy that can arise between the Cherokees, and the state 
of Georgia or its officers, under the execution of the act of 
Georgia. 

JAMES KENT. 
New York, 23d October 1830. 
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TREATIES BETWEEN THE UNITED STATES AND THE CHEROKEE 
NATIONS OF INDIANS. . 

TREATY OF 28 NOVEMBER 1785 • 

./.lrticles concluded at Hopewell, on the Keowee, between Benjamin Hawkina, 
./.lndrew Pickens, Joseph .Martin, and Lach/an M'J11tosh, Commissioners 
Plenipotentiary of the U11ited States of ./.lmerica, of the one part, and the 
head men and warriors of all the Cherokees, of the other. · 

The commissioners plenipotentiary of the United States, in congress assem• 
bled, give peace to all the Cherokees, and receive them into the favour and pro• 
tection of the United States of America, on the following conditions: 

Art. I. The head men and warriors of all the Cherokees shall restore all the 

prisoners, citizens of the United States, or subjects of their allies, to their entire 

liberty: they shall also restore a.II the negroes, and all other property taken during 

the late war from the citizens, to such person, and at such time and place, as 

the commissioners shall appoint. 


Art. 2. The commissioners of the United States, in cong,·e·ss assembled, shall 
restore all the prisoners taken from the Indians durinl!; the late war, to the head 
men and warriors of the Cherokees, as early as is practicable. 

Art. 3. The said Indians, for themselves and their respective tribes and towns, 

do acknowledge all the Cherokees to be under the protection of the United 

States of Amfica, and 9f no other sovereign whatsoever. 


Art. 4. The boundary allotted to the Chernkees for. their hunting grounds, be
tween the said Indians and the citizens of the United States, within the limits 
of the United States of America, is and shall be the following, viz. Beginning 
at the mouth of Duck river, on the Tennessee; thence running north-east to 
the ridge dividing the waters running into Cumberland from those running into 
the Tennessee; thence eastwardly along the 'Said ridge to a north-east line to be 
run, which shall strike the river Cumberland forty miles above Nash,•ille; thence 
along the said line to the river; thence up the said river to the ford where the Ken
tucky road crosses the river; thence to Campbell's line, near Cumberland Gap; 
thence to the mouth of Claud's creek on Hobton; thence to the Chimney-top . 
mountain; thence to Camp creek, near the mouth of Big Limestone, on Noli
chuckey; thence a southerly course, six miles to a mountain; thence south to the 
North Carolina line; thence "to the South Carolina Indian boundary, and along 
the same south-west over the top of the Oconee mountain till it shall strike Tu

2 G 
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11:alo 1iver; thence a direct line to the top of the Currahee mountain; thence to 
the head of the south fork of Oconee river. 

Art. 5. If any citizen of the United States, or other person, not being an Jn. 
dian, shall attempt to settle on any of the lands westward or southward of the said 
bounddry, which are hereby allotted to the Indians for their hunting grounds, or 
having already settled and will not remove from the same within six months 
after the ratification of this treaty, such person shall forfeit the protection of the 
United States, and the Indians may punish him or not as they please: provided 
nevertheless, that this article shall not extend to the people settled between the 
fork of French Ilroa<l and Holston rivers, whose particular situation shall be 
transmitted to. the United States, in congress assembled, for their decision there
on, which the Indians agree to ablde by. • 

Art. 6. If any Indian or Indians, or person residing among them, or who 
sh3ll lake refuge in their nation, shall commit a robbery or murder, or other capi• 
tal crime, on any citizen of the United States, or person under their protection, 
the nation or the tribe to which such offender or offenders may belong, shall be 

·bound to deliver him or them up to be punished according to the ordinances of 
the United States: provided that the punishment shall not.be greater than if the 
robbery, or murder, or other capital crime, had been committed by a citizen on a 
citizen. 

Art. 7. If any <'itizen of the United States, or person under their protection, 
shall commit a robbery or murder, or other capital crime, on any Indian, such 
offender or offenders shall be punished in the same manner as if the murder or 
robbery, or other capital crime, had been committe<l on a citizen of the United 
States; and the p1Jnishment shall be in presence of some of the Cherokees, if any 
shall attend at the time and place, and that they may have an opportunity so to 
do, due notice of Che time of such int~n<led punishment shall be sent to some. one 
of the tribes., 

Art. 8. II is understood that the l7'lnishment of the innocent, under the idea 
of retaliation, is unjust, and shall not be practised on either side, except where 
there is a manifest violation of this treaty; ancl then it shall be preceded first by 
a demand of justice; and if refused, then by a d~claralion of hostilities. 

Art. 9. For the benefit and comfort ef the Indians, and for the prevention of 
injuries or oppressions on the part of the citizens or Indians, the United States, 
in congress assembled, shall have the sole and exclusive right of regulating t~e 
trade with the lodians, and managing all their affairs in such manner as they 

· think proper. • 
Art. IO. Until the pleasure of congress be known, respecting the ninth article, 

all t1aders, citizens of the United . States, shall have liberty to go to any of the 
tribes or towns of the Cherokees to trade w:th them, and they shall be protected 
in their persons and property, and kindly treated. . . 

Art. 11. The said Indians shall give notice to the citizens of the United States 
of any designs which they may know or suspect to be formed in any neighbour
ing trihe, or by any person whomsoever, against the peace, trade, or interest of 
the United Slates. 

Art. 12. That the Indians may have fult ·confidence in the justice of the 
United States respecting their interests, they shall have the right to send a 
deputy of their choice, whenever they think fit, to congress. 

Art. 13. The hatchet shall be for ever buried, and the peace given by the 
United States, and friendship re.established between the said states on the one 
part, and all the Cherokees on the other, shall be universal; and the contracting 
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parties shall use their utmost endeavours to maintain the peace given as aforesaid, 
and friendship re-established. 

In witness of all and every thing herein determined, between the United States 
of Ainerica and all the Cherokees, we, their underwritten commissioners, by 
virtue of our full powers, have signe<l this definitive treaty, and have caused 
our seals to be hereunto affixed. 

DQne at Hopewell, on the Keowee, ¢is. twenty-eighth day of November, in 
the year of our Lord one thousand seven hundred and eighty-five. 

Signed and sealed by the commissioners of the United States, and thirty-seven 
chiefs and warriors of the Cherokee nation. 

TREATY OF 2 JULY 1791. 

.11. treaty ofpeace and friendship, made and concluded between the president of 
the United States of .IJ.merica, on the part and behalf of the said ,states, 
and the undersigned chiefs and wwriors of the Cherokee nation of Indians, 
on the part and behalf of the said nation. 

The parties being desirous of establishing a permanent peace and friendship 
betwfen the United States and the said Cherokee nation, and the citizens and 
members thereof, an<l to remove the causes of war by ascertaining their limits 
and making other necessary, just, and friendly arrangements: the president of the 
United States, by William Illount, governor of the territory of the United States 
of America south of the river Ohio, and superintendent of Indian affairs for the 
southern district, who is vested with full powers for these purposes, by and 
with the advice and consent of the senate of the United States: and the Cherokee 
nation, by the undersigned chiefs and warriors· representing the sai<l nation, have 
agreed to the following articles, namely: . · " 

Art. I. There shall be perpetual peace and friendship between all the citizens 
of the United States of America, and a!I the individuals composing the whole 
Cherokee nation of Indians. , • 

Art. 2. The undersigned chiefs and warriors, for themselves and all parts of the 
Cherokee nation, do acknowledge themselves andJhe said Cherokee nation to be 
under the protection of the United States of America, and of no other sovereign 
whatsoever; and they also sti.pulate that the said Cherokee nation will not hold 
any treaty with any foreign power, individual state, or with individuals of any 
state. 

Art. 3. The Cherokee nation shall deliver to the governor of the territory of 
the tJnited States of America south of the river Ohio, on or before the first day 
of April next, at this place, an persons who are now prisoners, captured by t"i1em 
from any part of the Pnited States: an<l the United Stales shall,on or before the 
same day,at the same place, restore to the Cherokees all the prisoners now in 
captivity, which the citizens of the United States have captured from them. 

Art. 4, the boundary between ,the citizens of the United States and the 
Cherokee nation, "is and shall be as follows; beginning at the top of the 9urrahee 
mountain, where the Creek line passes it; thence a direct line to Tugelo river; 
thence north-east to the Occunna mountain, and over the same along the South · 
Carolina In<lian bQundaty, to the North Cal'Olina boundary; thence north to a 
point from which a line is to be extended to the river Clinch, that shall pass the 
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Holston at the ridge which divides the waters running into Little River from 
those running into the Tennessee; thence up the river Clinch to Campbell's line, 
and along the same to the top of Cumberland mountain; thence a direct line to 
the Cumberland river where the Kentucky road crosses it; thence down the 
Cumberland river to a point from which a south-west line will strike the ridge 
which divides the waters of Cumberland from thoRe of Duck river, forty miles 
above Nashville; thence down the said ridge lo a point from whence a south
west line will strike the mouth of Duck river. 

And in order lo preclude forever all disputes relative to the said boundary, the 
same shall be ascertained and marked plainly, by three persons appointed by the 
United States, and three Cherokees on the part of their nation. 

And in order to extinguish forever all claims of the Cherokee nation, or any 
part thereof, to any of the land lying to the right of the line above described, 
beginning as aforesaid at the Currahee mountain, It is hereby agreed that in addi· 
lion to the consideration heretofore made for the said land, the United States 
will cause certain valuable goods to be immediately delivered to the undersigned 
chiefs and warriors, for the use of their nation; and the said United States will 
also cause the sum of one thousand dollars to be paid annually to the eaid Che
rokee nation. And the undersigned chiefs and warriors do hereby, for themselves 
and the whole Cherokee nation, their heirs and descendants, for the considera
tions above mentioned, release, quit claim, relinquish, and cede, all the land to 
the right of the line described, and beginning as aforesaid. · · 

Art. 5. It is stipulated and agreed, that the citizens and inhabitants of the 
United States shall have a free and unmolested use of a road from Washington 
district to Mero disbict, arid of the navigation of the Tennessee river. 

Art. 6. It is agreed on the part of the Cherokees, that the United States shall 
have the sole and exclusive right of regulating their trade. 
j 'Art. 7. The United States solemnly guarnnty to the Cherokee nation all their 
lands not hereby ceded. 

Art. 8. If any citizen of the United States, or other person not being an In
dian, shall settle on any of the Cherokees' lands, such person shall forfeit the 
protectign of the United States, and the Cherokees may punish him or not, as 
they please. 

Art. 9. No citizen or inhabitant of the United States shall attempt to hunt or 
destroy the game on the lands of the Cherokees; nor shall any citizen or inhabi
tant go into the Cherokee country, without a passport first obtained from the gov
ernor of some one of the U oiled States, or territorial districts, or such other per
son as the president of the United States may, from time to lime, authorize to 

grant the same. 
Art. 10. If ally CJ!erokee Indian or Indians, or person residing among them, or 

who shall take refuge in their nation, shall steal a horse from, or commit a tob
bery or murder, or other capital crime, on any citizens or inhabitants of the 
United States, the Cherokee nation shall be bound to deliver him or them up, to 
be punished according to the laws of the United States. 

Art. 11. If any citizen or inhabitant of the United States, or of either of the 
territorial districts of the United States, shall go into any town, settlement, or 
territory belonging to the Cherokees, and shall there commit any crime upon or 

. trespass against the person or property of any peaceable and friendly Indian or 
Indians, which, if committed within the jurisdiction of any state, or within· the 
jurisdiction of either of the said districts, against a citizen or white inhabitant 
thereof, would be punishable by the laws of such state or district, such offender 
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or otre11ders ~ball be subject to the same punishment, and shall be proceeded 
against in the same manner as if the offence had been committed Within the ju
risdiction of the state or district to which he or they may belong, against a citizen 
or white inhabitant thereof. 

Art. 12, In case of violence on the persons or property of the individuals 
of either party, neither retaliation nor reprisal shall be committed by the other, 
until satisfaction shall have been demanded of the party of which the aggressor 
is, and shall have been refused.· 

Art. 13. The Cherokees shall give notice to the c_itizens of the United States, 
of any designs which they may know or suspect to be formed in any neighbour• 
ing tribe, or by any person whatever, against the feace and interest of the United 
States. 

Art. 14. That the Cherokee nation may be led to a greater degree of civiliza• 
tion, and to become herdsmen and cultivators, instead of remaining in a state of 
hunters,· the United States will, from time to time, furnish, gratuitously, the said 
nation with useful implements of husbandry; and further to assist the said nation 
Jn so desirable a pursuit, and at the same time to establish a certain mo.le of com
munication, the United States will send ~uch and so many persons to reside in 
said nation, as they may judge proper, not exceeding four in number, who shall 
qualify themselves to act as interpreters. These persons shall have lands 
assigned by the Cherokees for cultivation for themselves and their successors in 
office; but they shall be precluded exercising any kind of traffic. 

Art. 15. All.animosities for past grievances shall henceforth cease, and the 
contracting parties will carry the foregoing treaty into full execution with all 
good faith and sincerity. 

Art. 16. This treaty shall take effect and be obligatory on the contracting par• 
ties as soon as the same shall have been ratified by the president of the United 
States, with the advice a:id consent of the senate of the United States. 

In witness of all and every thing herein determined between the United 
States of America and the whole Cherokee nation, the parties have hereunto 
set their hands and seals, at the treaty ground on the bank of the Holston, near 
the mouth of the French Broad, within the United States, this second day of 
July, in the year of our Lord one thousand seven hundred and ninety-one. 

Signed and sealed by William Blount, governor in and over the territory of the 
United States of Ame1ica south of the rivet Ohio, and superintendent of Indian 
affairs for the southern district; and by forty.'one chiefs and warriors of thil Che
rokee nation, 

.lldditional .llrticle to the treaty made between the United States and the 
Cherokees, on the 2d ofJuly, one thousand seven hundred and ninety-one. 

It is hereby mutually agreed, between Henry Knox, secretary of war, duly 
authorised thereto in behalf of the United States, on the one part, and the under· 
signed chiefs and warriors, in behalf of themselves and the Cherokee nation, on 
the other part, that the following article shall be added to, and considered as part 
of, the treaty made between the United States and the said Cherokee nation, on 
the 2d day of July, one thousand seven hundred and ninety-one, to wit: 

The sum to be paid annually by the United States to the Cherokee nation of 
Indians, in consideration of the relinquishment of lands, as stated in the treaty 
made with them on the 2d day of July, one thousand seven hundred _and niriety· 
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one, shall be one thousand five hundred dollars, instead of one thousand dollars, 
mentioned in the said treaty. 

In testimony whereof, the said Henry Knox, secretary of war, and the said 
chiefs and warriors of the .Cherokee nation, have hereunto set their hands and 
seals, in the city of Philadelphia, this seventeenth day of February, in the year 
of our Lord one thousand seven hundred and ninety-two. 

Signed by H. Knox, secretary at war, and by seven Cherokee chiefs and 
warriors. 

TREATY OF 26 JUNE 1794 . 

./Jrticles ofa treaty between the United States of.11.merica and the Cherokee 
Indians. 

Whereas the treaty made and concluded on Holston river, on the second day 
of July one thousand seven hundred and ninety-one, between the United States 
of America aud the Cherokee nation of Indians, has not been fully carried into 
execution by reason of some misunderstandings which have arisen: 

Art. 1. And whereas the undersigned Heary Knox, secretary for the depart• 
rnent of war, being authorised thereto by the president of the United States, in 
behalf of the said United States; and the undersigned chiefs and w~rriors, in their 
own names, and in behalf of the whole Cherokee nation, are desirous of re-estab, 
lishing peace and friendship between the said parti~s in a permanent manner, do 
hereby declare, that the said treaty of Holston is, to all intents and purposes, in 
full force, and bincling upon the said parties, as well in respect to the boundaries 
therein rnentionecl, as in all other respects whatever. 

Art. 2._ It is hereby stipulated that the boundaries mentioned in the fourth 
article. of the said treaty shall be actually ascertained and marked in the manner 
prescribed by 'th~ said article, whenever the Cherokee nation shall have ni_nety 
days notice of the time and place at which thll commissioner~ of the United 
States intend to commence their operation. 

Art. 3. The Unitecl States, to evince their justice by amply compensating the 
said Cherokee nation of Indians for all relinquishments of land made, either by 
the treaty of Hopewell, upon the Keowee river, concluded on the twenty-eighth 
of November, one thousand seven hundred and eighty-five; or the aforesaid 
treaty made upon Holston river, on the second of July one thousand seven hun
dred and ninety-one; clo hereby stipulate, in lieu of all former sums to be paicl 
annually, to furnish the Cherokee Inclians with goocls suitable for their use, to the 
amount of five thousand dollars yearly; 

Art. 4. Ancl the said Cherokee nation, in order to evince the sincerity of their in
tentions in future, to prevent the practice of stealing horses, attended with the 
most pernicious consequences to the Jives and peace of both parties, do hereby 
agree, that for every horse which shall be stolen from the white inhabitants by 
any Cherokee Indians, and not returned within three months, that the sum of fifty 
.dollars shall be deducted from the said annuity of five thousand dollars. 

Art. 5. The articles now lltipulated will be considered as permanent additions 
to the treaty of Holston, as soon as they shall have been ratified by the presi
dent of the United States and the senate of the Un_ited States. 

In witness of all and every thing herein determined between the United States 
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of America and the whole Cherokee nation, the parties have hereunto set 
their hands and seals, in the city of Philadelphia, within the United States, 
this twenty-sixth day of June, in the year of our Lord one thousand seven 
hundred and ninety-four. • 

Signed aud sealed by H. Knox, secretary at war; and by thirteen chiefs and 
warriors of the Cherokee Indians. 

TREATY OF 2 OCTOBER 1798 . 

.llrticles of a treaty between the United States of .llmerica and the Cherokee 
Indians. 

Whereas the treaty made and concluded on Holston river, on the second day 
of July, in the year one thousand seven hundred and ninety-one, between the 
United Slates of America and the Cherokee nation of Indians, had not been car• 
ried into execution for some time thereafter, by reason of some misunderstand
ings which had arisen; and whereas, in order to remove such misunderstand
ings, and to provide for carrying the said treaty into effect, and for re-establishing 
more fully the peace and friendship between the parties, another treaty was held, 
made, and concluded, by and between them, at Philadelphia, the twenty~sixtb 
day of June, in the year one thousand seven hundred and ninety-four: in which, 
among other things, it was stipulated, that the boundaries mentioned in the 
fourth article of the s:fid treaty of Holston, should be actually ascertained and 
marked, in the manner prescribed by the said article whenever the Cherokee 
nation should have·ninety days notice of the tim~ and place, at which the com· 
missioners of the United States intended to com~nce their operations: and 
whereas further delays in carrying the said fourth article inio complete effect did 
take place, so that the boundaiies, mentioned and described therein, were not 
regularly ascertained ~nd marked until the latter part of the year one thousand 

· seven hundred and ninety seven; before which time, and for want of knowing 
the direct course of the said boundary, divers settlements were made, by divers 
citi:iiens of the United States, upon the Iowan lands over and beyond the boun
daries so mentioned and described in the said article; and contrary to the inten• 
tion of the said treaties; but which settlers were removed from the said Indian 
lands by authority of the United States, as soon after the boundaries had been so 
lawfully ascertained and marked as the naltue of the case had admitted: and 
whereas, for the purpose of doing justice to the Cherokee nation of Indians, and 
remedying inconveniences arising to citizens of the United States from the ad
justment of the boundary line between the lands of the Cherokees al)d those of 
the United States, or the citizens thereof, or from any other cause in relation to 
the Cherokees; and in order to promote the interests and safety of the said states, 
and the citizens thereof, the president of the United States, by and with the ad
vice and consent of the senate thereof, hath appointed George Walton, of Geor• 
gia, and the president of the United States hath also appointed lieutenant colonel 
Thomas Buller, commanding the troops of the United States in the state of Ten• 
nessee, to be commissioners for the purpose aforesaid: and who, on the part of 
the United States, and the Cherokee nation, by the undersigned chiefs and war
riors, representing the said nation, have agreed to the following articles, namely: 

Art. 1. The peace and friendship subsisting between the United States and 
the Cherokee people, are hereby renewed, continued, and declared perpetual. 
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Art, 2. The treaties subsisting between the present contracting parties, are ac, 
knowledged to be of full and operatiog force; together with the construction and 
usage under their respective articles, and so to continue. 

Art. 3. The limits and. boundaries of the Cherokee nation, as stipulated and 
marked by the existing treaties between the parties, shall be and remain the 
same, where not altered by the present treaty. 

Art. 4. In acknowledgement for the protection of the United States, and for 
the considerations herein after expressed and contained, the Cherokee nation 
agree, and do hereby relinquish and cede to the United States, all the . lands 
within the following points and lines, viz. from a point on the Tennessee river, 
below Tellico block house, called the Wildcat Rock, in a direct line to the 
Militia spring, near the :Maryville road leading from Tellico. From the said 
spl'ing to the Chillhowie mountain, by a line so to be run, as will leave all the 
farms on Nine Mile Creek to the northward and eastward of it;·and to be con• 
tinued along Chillhowie mountain, :until it strikes Hawkins's line. Thence 
along the said line to the great Iron mountain; and from the top of which a line 
to be continued in a south eastwardly course to where the most southwardly 
branch of Little river crosses the divisional line to Tugalo river: from the place 
of beginning, the Wildcat Rock, down the northeast margin of the Tennessee 
river (not including islands) to a point or place one mile above the junction of 
that river with the Clinch, and from thence by a line to be drawn in a right 
angle, until it intersects Hawkins's line leading·from Clinch, Thence down the 
said line to the river Clinch; thence up the said river to its junction with Em
mery's river; and thence up Emmery's river to the foot of Cumberland mountain. 
From thence a line to'.be drawn north:eastwardly, along the foot of the moun
tain, until it intersects with Campbell's line. 

Art. 5. To prevent all future misunderstanding about the line described in the 
foregoing article, two commissioners shall be appointed to superintend the run· 
ning and marking the same, where not ascertained by the rivers, immediately 
after signing this treaty; one to be appointed by the commissioners of the United 
States, and the other by the Cherokee nation; and who shall cause three maps 
or charts thereof to be made out; one whereof shall be transmitted and deposited 
in the war office of the United States; another with the executive of the state 
of Tennessee, and the third with the Cherokee nation, which said line ihall 
form a part of the boundary between the United States and the Cherokee nation. 

Art. 6. In consideration of the relinquishment and cession hereby made, the 
United States, upon signing the present treaty, shall cause to be delivered to the 
Cherokees, goods, wares, and merchandise, to the amount of five thousand dol
lars, and shall cause to be delil'ered, annually, other goods, to the amount of one 
thousand dollars, in addition to the annuity already provided for; and will 
continue the guarantee of the remainder of their country forever, as made and 
contained in former treaties. 

Art.· 7. The Cherokee nation agree, that the Kentucky road, running between 
the Cumberland mountain and the Cumberland river, where the same shall pass 
through the Indian land, shall be an open and (ree road for the use of the citi, 
zens of the United States, in the like manner as the road from Southwest Point 
to Cumberland river. In consideration of which it is hereby agreed on the part 
of the United States, that until settlements shall make it improper, the Cherokee 
hunters shall be at liberty to hunt and take game upon the lands relinquished 
and ceded by this treaty. 
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Art. S. Due notice -~hall be ·given ·to the priocipal towns of the Cherokees, or 
the time l?roposed for delivering the annual stipends; and sufficient supplies of 
provisions shall be furnisheil, by and at the expense of the United States, to sub. 
sis.t such reasonable number that may be sent; or shall attend to receive them, 
during a ~easonable time. ·, , · • '. . . . . . . • · . . . : .. · 

Art. 9. It is f!1Utually agreed between the parties, that horses stolen and not 
returned within ninety days sh~II be paid for at the rate of sixty dollars·each; i( 
stole11 by a wl,it~ man, citizen of. the UnHed St~tes, the Indian proprietor shaU 
be paid in .cash; a_nd if stolen,,by ,lln Indian from a citizen, to lie deducted as· ex
pressed in /he fourth article of thii treaty of' Philadelphia •. This article shall 
fiave retrospect to .the ·commencement o( the first conferences at this place in the 
pres~nt year, and no further .. : ,And all animosities, aggressions, thefts, and plun
derings, prior to that d'lJ; sl1alfcease, and be no fopger re!J\embered.or demand· 

1 

ed on either side. ; • · . . . . · • ·.· . ·, . • · · · . • , 

Art. IO. The Cherokee nation ag;ee, that the agent who shall \be arpointed to 
.reside among them from time to 'time, shall have a sufficient piece of ground al-. 
lottecl for his temp.orary use. ·.. , ·· · . · , ' ' 

.And lastly, this 'treaty, and the several ariicles it contains,'shall be considered 
as. additional to, :lf\.d forming a part· of, treaties already sub~isting betwee_n the 
United States and the Cherokee nation, ·anJ shall be carried into effect on both 
sides, with all good faith,' as soon ·as the.. sam~ shall be approved and ratified by 
tho preside11t of the United Siates and senatetf,ereof. , :. 

1 
•.. 

In w,itness of all ,anJ every _thing herein dete;.mioed betwce,n the United 
States of America_, and fh". .yvh.ole Cherokee nation~ the parties hereunto set 
their hands and seals in the council house, near Tellicci, on Cherokee ·ground, 
and ,witbin the United States·, this second · day' of October, .iil the year one 
thqusand seyen'hundred and nineii~~ight, iuid ii{ the fwenty-third 'year of the 
independence and so.vereignty.'of.the Vnit~d_S.tates.'' ' •.:' : • · •...... : ~. : · 

. Sign~d and sea le~ hy the comn;issioner~·~c the. U?[led Statesj and _by thirty
nme chiefs and warrior~ of the Cperokee .n<\.II?n, .. , · . : , . ·• . ,... 

;, ' 

~ TRiAT-i QF 25 OCTOBER 180~ • 

.articles· of a treaty· agr~ed upon· between the United States of.il.merica, 
~ by their copimissioners Return J. Meigs 'and Daniel Smitl1, appointed. 

ro hold conferences with the Cherokee Iudians, for the purpose ofatrang-. 
ing certain interesting matters w{th the said Cherokees, of the one part, 
and pie un1ersigned chi~fs c.n,J.. head .men of. t~e · said nation,· of the 
other fart. , . . . ' . · _: '. • ' · 

' • • ~ < • • "' ... • • 

, Art. I. ·All forU:er tre~Jies, w~ich ~royide. for th.e ma·i~ienance·or peace and 
preyenting of crimes4 are, on this occasion; recognized and continued in force •. 

Art. 2. The Cherokees quit cla.im ·and- cede to th~ Unite() States. all the land 
which they have heretofore claimed, lying to the north of the following.boundary 
line:. beginning at the mouth ~fD':lck river, running .thence up the main str,eam of 
the same to the junction of the fork, at the Jiead of which fort Nash stood, with 
the mair~ south fork; thence.a direct course to a point on the Tennessee river bank 
opposite the mouth.of Hiwass·ee river. If the line from Hiwassee should Jeave· 
out Field's Settlement, it is to be marked round ·this improvement, and then 

2 H .. 
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continued 'the shaight course; thence up the middle of the Tenne·ssee river (but 
leaving all the islands to the Cherokees), tci the.mouth of Clinch river; thence 
up the Clinch river to the former boundary line agreed upon with the said Cher• 
okees, .reserving, at the same time, to the use of the Cherokees,· a small. tract 
lying at and below the mouth of Clinch river; from the moutl1 extending thence 
down the. Tenne~see river, from the mouth of Clinch' to a notable rock Qn the 
north bankof .the Tennessee, in view from Southwest Point; thence a- course at 
r_ight angle~ with the river, to the C_umberland road;, thence eastwanlly al-Ong the 
same, to the bank' of Clinch river, so _as to secure the fer'ry landing to the Cher• 
okees up to the first hill, arid dowi1 the same to t.he mouth thereof, together 
'11!.'ilh two other sections of one squMe mile each,· one of which is- at the foot ot 
Cumberland mountaiii, nt and near the place where the turnpike gate now stands; 
the other on the north bank of the Tennessee river; where the Cherokee Taloo
tiske now li~es. And whereas, from the p;esent cession made by the Chero
kees, and other circumstances1 the site of the garrisons at Southwest Point and 
Tellico, ~re become not the most 'convenient.and suitable places for the·accom
modation or the said Indians, it may become expedient to remove the. said gar
risons and factory to some more suitable place; three. ·oihe~ square miles are re• 
served for the partic{Jlar dispolial of the United S.tates on. the nprth bank of the 
Tennessee·, opposite to and below the mouth of Hiwassee. 

0 

· ..Art: 3. · Ill' consideration of the abov~ c ession and relinquishment,' the' United 
Staies agree to _pay immediately three thousand dollars in valuable merchandise, 
and eleven di'ousanJ dollars within 'Ilinety days after the ratification of this trea
ty; and.'also an annuity of three thousand dollars, the commencement of 'which 
is this day, But so 1n·ucji of 'the said eleven thousand d0Ha1'.s, as the said Cher
okees Jllay agree to accept io useful articles of, a·n,i ma~·hii;e~ for, agritulture and 
manufactures,' shall be paid in those articles, at their option, ' 

Art. 4. The citizens of the United Slates shall have. the ·rree and 'unmolested 
use and enjoyment of the two following described roads; in ~ddition to those 
which are at present established through their 'couQtry;. one to.'ptoceed frorn 
!!)me convenient pla~e near the head of Stone's river, 11nd fall info the Georgia 
road at a,suitable p'lace towa_rds the ~outhern frontier qf the Cherokees. The 
oth~r to proceed fro1ri the n~ighbourho~d:of Franklin,.or Big Ha.rpath, ~nd cross
ing the Tennessee at or near the ,l\Iu~cle Shoals., to pursue the nearnst and best 
way to tli'e se'ttlements on the Tombigbee. ;These roads shai( J:ie. viewed and 
marked out by men appointed, on each side for that purpose;1 in order that they 
may be directed the near~!t and best w'ays, :.and the tjlil~ of doin_g the business, 
the Cherokees 'shall be duly .notified. ·. · ,. • . · · .. · · 
. Art. 5. _This treaty shall t~ke effect and be obligatory on the ..contracting par• 

ties, as soon as it is ratified by the president of the United States; by and- with 
· the advice and consent .of the se·nat~ of the sa1ne. I • ·•• • • 

In testimony whereof,. the said comn1issioners, and the, u.ndersigned chiefs and 
head men o( the Che;okees, have hereto set.their hanJs-and seals: · . 

pone at Teliico, the twenty-fifth day of October one thousand.' eight hun~ 
dred and five. ' · · · · · ·, ', · . 

Signed and sealed by the com1nission'ers of the United States, and by thirty. 
three chiefs and warriors of,the ,Cherokee nation. . •,

'. 
~·· . 
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TREATY OF 27 OCTOBER 1805 • 

./J.rtit:les ofa treaty between ·the United Stales of.llmerica, by their commiss
ioners, Return J. .Meigs and Daniel -Smith, who are appointed to hold con
ferences with the Cherokees, fur the purpos.e ofarranging certain interest
ing matters with the said Indian_s, of the one part, and· the undersigned 
chiefs and head men of the Cherokees, of the o.therpm·~'. · · 

Art. l.· Whereas it has been repr~sented by the on·e party to the other, that 
the section of land on which the garris~ti of Southwest Point 'Stand~; and which 
extends to Kingston, is likely lo be a d~sirable place for the· assembly of the 
state of_ Tennesse'e to convene at (a committee from.that body now in session 
having viewed the situation): now, the Cherokees being possessed of a spirit of 
conciliation; and seeing t1iat this tract is desired for public purposes; and not for 
individual advantages, .reserving the ferries to themselves, quit claim, and cede 
· to the United St'ates the said section of land, understanding, at the same time, 
that the buildin'gs erected ,by, the .pubtic·are to belong to the public, as well as 
the occupation of th'e same; du.ring the pleasure of the government; we al_so-cede 
to the United States the first,island in the Tennessee, above the mouth of Cl.inch. 
, .Art. 2.. And whereas the mail 'of the United ·states is ordered to be carried 
from Knoxville to New.Orleans, _through the Cherokee, Creek, and Choctaw 
countries; the Clierokees agree, that lhe citizens of the United States shall have,' 
so far as it goes, th,rougl._ ·their coun.try, the free and unmolested use of a· road 
leading from ·Tellico to Tombigl;>ee, Jo be laid out by viewers ·appointed on both 
sides, who shall direct it the nearest :anc\ best. way; and tne time.of doing the 
business the Cherokees ·shall be•noiified'of. · ·. · · 

Art. 8•..In consideration of the ab9ve cession and r~)inquishm'~nt, the Unit~d 
States agr,ee to pay to Jhe safd Cherokee Indian's, sixt'eeli hundred dolla,·s 'in mo
ney, or useful merchandise,at theiroption, 'within ninety days after the ratifica-' 
tion of this treaty.'··· , · , , , · . 

ArtO' 4; This treaty shal} be obligatory between the contracting pa, lies, as soon 
iis it is rat'ified by tbe pres1{lent, by and, with the advice- and consent Of the sen
ate of the United Staies. • . . . . 

. In testimony whereof, : the said commissioners,' and the undersigned chi'efs 
and head men of the Cherokees, have1iereto seftheir hands ahd seals. , 

Done at Tellico; this twenty-seventh day of October, in'the year of our Lord 
one thousand eight hundred and five.. , ' 

Sign~d and sealed by the commissioners-of the United States, and .~Y four• 
teen chiefs and·warriors of the Cherokees.- · · 

,, ..• 
TREATY OF 7 JANUARY 1806. 

,:._.. 
A1ticle;-of a convention made between J-Ienry Dearborn, secretary of war, 

-bejng specially authorized thereto by the president of the United States, 
and the undersigned chiefs arid head men of the Cherokee natign of In
di(!ns, duly authorized and empowered by said nation. ·. · 

. . :,; . ' 

Art. I. The undersigned chiefs and head men of the Cherokee nation of In
dians, for themselves and in behalf of their nation, relinquish to the United 
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States all right, title, interest, and claim; which they or their nation have or ever 
had to all that tract of country which lies to the northward of the rfver Tenness
ee, and westward of a line to be run from the upper part o·f the Chickasaw Old 
:Fields, at the upper point of an island called C.Jiickasaw Islan,f, on said river, to 
the most easterly head waters of that branch of said Tennessee river called Duck 
river, excepting the two following desciibed tracts, riz ..one tract bounded south
erly on the said Tennessee river, at a place called the Muscle Shoals, westerly 
by a creek called Tekeetanoeh, or Cyprus creek, and easterly by Chuwalee, ·or 
Elk river or creek, aud northerly by a l_ine to be drawn from a point on said Elk 
river, ten miles on a direct line from its mouth or junction with Tennessee river, 
to a point on the said Cyprus· creek, ten miles on a direct line from jts junction 
with the Tennessee river. · · · 

The other tract is to be two miles· in width, on the north side of Tennessee 
river, and to extlrnd northerly from ·that river three miles, and bounded as fol
lows, viz. beginning at the mouth of Spring creek, and running up said creek 
three miles on a straight line, thence westerly two miles at rig\lt angles with the 
general course of said creek, thence southerly, on !dine parallel with the general 
course -of said creek, to the Tennessee river,. thence up said..river by its wa
ters to the ·beginning: which first reserved tract is to ·be eonsiuered the common 
prnperty of the Cherokees who now live on the sa11je; inclu.diag John D. Ches
holm, AutQwwe, aad Chechol\t; aad the other reserved trac_t, or, which Moses 
Melton DOW lives, is to ·be considered the p~operty .o( ~aid M~lton and Charles 
Hicks, in equal shares. · 
. And the sa,id chiefs and head men 11.lso. agree to relinquish.to the United States 
all right or claim. which tf1ey or their. nation liav&- ·to what is railed the Long 
Island, In Holston river. · 1 . ' . 

Art. 2.'Tbe said Henry Dcarborn;on the. pa-rt of the Uniteu States, hereby 
stipulates aad agrees, that in consideration. of the relinquishment .of the title by 
the Cherokees, as ~lated in the preceding article,Jhe .United States will pay to 
the Cheroke~ ·nation two thousand dollars in money, as soon as this convention 
shalt be duly· ratified by. the govern.me'nt of_the ·:ifoited States; and two thousand, 
clollars in .each of the four succeeding years, arriouotiiig in the ihole to ten 
thousand .dollars; an<l that a grist mill shall, within one ye.ar from the date hereof, 
be built in the Cherokee country, foc the u'se of the ~a lion, at ~uch plaGe as shall 
be considered most e-0nvenient;· that the said. Cherokees ~hall be ru.:nished w(th 
a machine for cleaning cotton; an~ also; that the. okl Cherok~I! chi~f, called the 
Black Fox, shall be paid,anoually.o~ehuudred dollars.by the Uni.led Slates during 
his life. · · · 

Art. 3. It is also agreed on the part of the United States, thai the government' 
thereof will use its influence and best endeavours, lei p,cvail on the Chickasaw 
nation of Indians., to agree to the"following b~undary · between th~t nation and 
the Cherokees, to the southward of the Tennessee river, viz. beginning 11t the 
mouth of Caney creek, near the lower part of tfie Muscle Shoals, and to run up 
the said creek to its head, and in ·a direct line from thence to the Flat Stone or 

· Rock,'the old corner bpundary, · ' 
But it:is understood by the coniracting parties, that the United States do not 

engage to have the aforesaid line or bounJary established, but ·only to endeavour 
to prevail on the Chickasaw nation to consent to ~uch a line u the boundary be
tween the two nations, · ' .. 

Art. 4. It is further agreed pn the· part of the United States, that ,the claims 
which .the Chickasaws may have to the two tracts reserved by the first article of 

' 
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this convention on the north side of the Tennessee river, shall be settled by the 
,United States in such manner as will be equitable, and will secure to the Chero
kees the title to the ~aid reservations. 


Done at the place, and on the day and year first above written•. 

Signed and sealed by Henry Dearborn, secretary at war, and by sixteen chiefs 


and warriors, of the. Cherokee nation. 

Eluci1ation of the conve~tion of,W~shington, of. the 7th of January 1806, 

Whereas, by the fir'st ~rticle of a convention between the, United States and 
1he Cherokee nation, entered.into at the cily of Washington, on the 7th day of • 
January one thousand eight hundred and.· six, it was intended on the part of the 
Cherokee nation, and so understood ,by t\)e secretary'of war, the commissioner 
on the part of the United States, to cede· to the United States all the right, title, 
and interest which the said Cherokee nation ever had to a tract of country con
tained between the Tennessee r\ver and the Tennessee ri<lge (so called); .which 
tract of country had,' since the' year one thousand seven hun,ired and ninety-four, 
been claimed by the. Cherokees alld the Chickasaws; the, iaslern boundary 
whereof is limited by a line so to be run from the upper part of the Chickasaw 
Ohl Fields, as to include all the waters of Elk river, any thing expressed in said 
convention to the contrary notwithstanding.: It is therefore now declared, by , 
James Robertson and Return J. Meigs,'acdng under the authority of the e:s,ecu
tive of the United, States, and by a delegation of Chernkee chiefs, of whom 
Eunolee, or Black Fox, the king or head chief of sa_i<l Cherokee nation, acting on 
the part of and in _beLalf of said. -nat;o~, is one, dial 'the eastern ,limits o( said 
ce'cled tract shall be bounded by a line so to' be run from th_e upper end of the 
Chickasaw Old Fields, alittle· above the upper point of an island calied Cliicka
saw island, as will m~~t directly intersec't the first waters of Elk river, thence 
carried to the great CumberlanJ mouutain, in which t'he\vaters of Elk 1iver h~ve 
their source; then along the margin o(saiil tnountain, until 'it shall inter~'ect lands 
heretofore ceded to the_ l!nited. States, at the said Tennessee ridge. And in con• 
sideration of the rea<liuess shown by the Cherokees to explain, and to place the 
limits of the land ceded by the said convention out of all doubt, and in considera
tion of their expenses iu attending council, the execu!ive of tho United Stales 
_will direct that the Cherokee naiion shall receive the sum of two thousand dol
lars, to be paid. to them by their agent at such time as the said executive shall 
direct; and that the Cherokee hunters, as hath been the custom in such cases, 
may hunt 011 sail! ce<led tract, until, by the fullness of settlers, it shall become 

· improper. And il is hereby declared by the parties, tliat _this explanation ought 
to he considered as ,a just ,elucidat_ion of the cession made by the first article of 
said convention.'-' · · ,-, · · · - ' 
. Done at the point of departure of the line at the upper end of the island oppo
site to _the upper eart of th~ said Chickasaw Old Field,, the eleventh day of Sep
tember In the year one thousand eight hundred and seven. 

Signed and sealed by the agents of the United States, and by five chiefs or'the 
Cherokee nation •. · , 

, -. • It does ~ot appear by the treaty that there is a~y .place, day, or year, "first 

ab_~ve written."· But the proclamation of the convention, by the president of the 

Umted States, declares that it was" concluded at the city of Washington, on Iha 

7th day of Ja,nuary 1806." , , · ,. 
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TREATY OF 22 MARCH 1816 . 

..irticles ofa treaty made and concluded at the city of Washington, on the 
twenty-second day of.March one thousand eight hundred and sixteen, be
tween George Graham,' being specially authorized by the president of the 
United States thereto, and the undersigned chiefs and head men of the 
Cherokee nation, duly authorized and empowered by the said nation. 

Art. I. .Whereas the executive of the state of South Carolina has made an ap
plication to the president of the United States to extinguish the claim of the 
Cherokee nation to that part of their lands which Ii~ within the boundaries of 
the said state, as lately established and ap;reerl upon between that state and the 
state of North Carolina; and as the Cherokee nation is disposed to comply with 
the wishes of their brothers of South Carolina, they have- agreed and do hereby 
agree to cede to the state of South Carolina, and for eyer, quit claim to the tract 
of country contained within the following bounds,· viz-; beginning ·on the east 
bank of the Chattuga river, where the boundary line • ot the Cherokee nation 
crosses the same, running thence with the said boundary line to a rock on the 
blue ridge, where the boundary line crosses the same, .and which roi:k bas been 
lately established as a corner to the states ·of North and South Carolina, running 
thence south sixty-eight and a quarter degrees, west twenty miles and thirty
two chains. to a rock Oil the Chattuga river, at the th!rfy-fifth degree of north 
latitude, another corner of the boundari~ agreed'·up~n by the states of North 
and South Carolina, thence down and with the Chatluga ·to the beginning. 

Art. 2. For and in consideration of the above cession, the United States pro~
ise and engage that the state of South· Carolina shall pay to the Cherokee nation, 
or its accredited agent, the sum of five thous~nd dollars within ninety days after· 
the presideDt and senate shall have ratified this treaty: Provided, that the Cher
okee nation shall have. sanctioned the same in council: and p!ovided also, that 
the executive of the state of South Carolina· shall approve of the stipulations 
contained in this article. 

In testimony whereof, the said commissioner,'· and the undersigned chiefs and 
head men of the Cherokee nation have hereunto set their hands and seals. 

Signed and sealed by George Graham, cQmmissioner of the .United States, and 
by six chiefs and head men of the Cherokee Dation, 

TREATY OF.22 MARCH 1816, 

..irticles _of a convention made antl entered into between George Graham, spe-· 
cially authorized thereto by the·president of the United States, and the 1tn
dersi~ned chiefs and head men of the Cherokee nation, duly authorized 
and empowered by the said nation. 

Art. I. Whereas doubts have existed in relation to the northern. boundary of 
th~t part of the Creek lands lying west of the Coosa river, and which were· ce
derl to the United States by the treaty held at fort Jackso11, on the ninth day of 
·August one thousand eight hundred and fourteen: and wh~reas by the third ar
ticle of the treaty, dated the seventh of January one thousand eight hundred 
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and six, between the United States and the Cherokee nation, the United States 
have recognized a claim on the pa,t of the Cherokee nation to the land; south 
of the big bend of the Tennessee river, and extending as· far west as a place on 
the waters of Bear c·reek [a branch of the Tennessee river], kno,wn b·y the name 
of the Flat Rock or stone: it is, therefore, now declared and agreed, that a line 
shall be run from a point on the west bank of the Coosa river, opposite to the 
lower end of the ten islands in said river, and above fort Strother, directly to the 
Flat Rock or stone on Bear creek [a branch of the Tennessee river]: which 
liue shall be established as the boundary of the lands ceded by the Creek nation , 
to the United States by the treaty held at fort Jackson, on the ninth day of Au· 
gust one thousand eight hundred and fourteen, and of the lands claimed by the 
Cherokee nation-, lying west of the Coosa, and sC:uth of the Tennessee rivers . 

. Art. 2. It is expressly agreed on the part of the Cherokee nation, that the 
United States shall have the right to lay off, open, and have the free use of such 
road or roads, through any part of the Cherokee nation, lying north of the boun
dary line now established, as niay be deemed necessary for the free intercourse 
between· the states of Tennessee am! Georgia, and the Mississippi territory. And 
the citizens of the Uf1ited States .·shall freely navigate and use, as a highway, 
all the rivers and waters within the Cherokee nation. The Cherokee nation fur• 
ther agree to· establish and keep up, on" the roads tll be opened under the sane• 
lion of this article, such ferries And public houses as may be necessary for the 
accommodation of the citizens of the United Stales. · 

Art. 3. In order to p·reclude any dispute hereafter, relative to the boundary 
line now estaLlisheJ; it is hereby agreed that the Cherokee nation shall appoint 
two commissioners to accompariy the commissioners already appointed on the 
part of the United: Stales, to run. the ..bounJary lines of the lands ceded by the 
Creek nation to the United States, while they lire engaged in running that part of 
the boundary established by the first article of; this treaty. 

Art. 4. In order. to avoid unnecessary expense and delay, it is further agreed, 
that whenever tJi.e •president of the United States may deem it expedient to open 
a road through any part of the' Cherokee nation, in pursuance of the.stipulations 
of the second article of this convention, the· principal chie'f of the Cherokee na
tion, shall appoint one. commissioner to accompany the commissioners appointed 
by the president of the United States, to lay off and mark the road; and the said 
commissioners shall be paid by tho United State~. · 

Art. 5. The United States agree to indemnify the individuals of the Cherokee 
nation for losses sustained by them in consequence of the march of the militia 
and other troops in the service of the United States through that nation; which 
losses have been ascertained by the agents of the United States to amount to 
twenty-five thousand five hundred dollars. 

Ju testimony whereof, the said commissioner, and the undersigned chiefs and 
head men of the Cherokee nation, have hereunto set their hands and seals • 
.Done at the city of Washington, this twenty-second day of March one thousand 
eight hundred and sixteen. · 
. Si~ned and sealed by George Graham, commissioner of the United States, and 
by six chiefs and head men of the Cherokee nation. · 
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TREATY oi 14 SEPTEMBER 1816. 

To perpetuate peace and friendship between the United States and Cherokee 
tribe, or nation, of Indians, and to remove all future causes of dissension which 
may arise from indefinite territorial boundaries, the president of the United States 
of America, by major general Andrew Jackson, general David Meriwether; and 
Jesse Franklin, esquire, commissioners plenipotentiary on the one part, and the 
Cherokee delegates on the other, covenant and agree to the following articles 
and conditions, which, when approved by the Cherokee nation, and constitution• 
ally ratified by the govemmen1: of the United States, shall be binding on all par
ties: 

Art. J. P;ace and friendship ;re hereby firmly established between the United 
States and Cherokee nation or tribe of Indians. 

Art. 2. The Cherokee nation acknowledge the following as their western boun
dary: South of the Tennessee river, commencing at Camp Coffee, on the south 
side of the Tennessee river, which is opposite the Chickasaw Island, running 
from thence a due south course to the top of the dividing ridge between the wa• 
ters of the Tennessee and Tombigbee'rivers, thenc&eastwardly along said ridge, 
leaving the l(ead waters of the Black Warrior to' the right hand, until opposed by 
the west branch of Will's Creek, down the east bank' of said creek to the Coosa 
river, and down said river. · . • • ··.' ·

Art. 3. The Cherokee n;ti~n-~elinquish to the. Uriiied States all claim, and 
cede all title to lands lying so.uth and ~est\f the line, as described in the sec
ond article; and,· in consicle;.~tion of said relinquishment ~nq cession, the com• 
missioners agree to allow the Cherokee nation an annuity of six thousand dollars, 
to continue for ten successive years, and five thousand dollars, to be paid in six
ty days after the ratification of the treaty, as~ compensation for any improve
ments which the said nation may have had on the lands surrendered. 

Art. 4. The two contracting parties covenant, and agree, that the line, as de
scribed in the second article, shall be ascertained and marked by commissioners, 
to be appointed by the president of the United States; that the' marks shall be 
bold; trees to be blazed on both sides of the line, and the fore and aft trees to be 
marked with the letters U. S.; that the commissioners shall be accompanied by 
two persons, to ,be appointed by the Cherokee nation, and that said nation shall 
have due and seasonable notice when said operation is to be commenced. 

Art. 5. It is stipulated that the Cherokee nation will me~t general' Andrew 
Jickson, general David J\Ietiwether, and Jesse Franklin, esquire, in council, at 
Turkey's Town, Coosa river, on the 28th of September instant, there and then 
to express their approbation, or not, of the articles of this treaty; and if they do 
not assemble at the time and place specified, it is understood that the said corn. 
missioners may report the same as a tacit ratification, on the part of the Chero
kee nation, of this treaty. · ' · · 

In testimony whereof, the said commissioners, and undersigned chiefs and 
delegates of the Cherokee nation, have hereto set their hands and seals. Done 
at the Chickasaw council house, this fourteenth day of September in the year 
of our Lord one thousand eight hundred and sixteen. 

Signed and sealed by the commissioners of the United States, and by fifteen 
chiefs and delegates of the Cherokee nation. 
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This treaty was afterwards ratified at Turkey T_bwn, by the.~hole Cherokee 
nation in council assembled. In testimony whereof, the commissione.rs, and 
ten chiefs and warriors of the Cherokee nation, affixed their hands, on the 4th of 
October 1816. · 

. TREATY OF 8 JULY 1817, 

.Brticle, of a treaty conclttded at the Cherokee .Bgency, within the Cherokee 
nation, between major general .11.ndrew Jackson,Joseph M 'Jl,finn, govern~r 
of the state of Tennessee, and general David Meriwether, commissioners 
plenipotentiary of the United States of .11.merica, of the one part; and the 
chiefs, head men a111l warriors ofthe Cherokee nation, east of the .Mississippi 
river, and the chiefs, head men and warriors of the Cherokees on the .11.r
kansas river, and their deputies, John D. Chisholm and James Rodgers, duly 
authorized by the chiefs <>f the Cherokees on the .11.rkansas river, in open 
council, by written power· of attorney, duly signed and executed, in presence 
of Joseph Sevier and William Ware. · 

Whereas, in the a·utumn of the year one thousand eight hundred and eight, a 
deputation from the Upper and Lower Cherokee towns, duly authorised by their 
nation, went on to (he city of Washington, the first named to declare to the presi
dent of the United Stale$ their anxious. desire to _engage in the pursuits o( agri• 
culture and civilized life, in the, country they then occupied, and to make known 
to the president of the .United StatesJhe impracticability of inducing the nation 

_at large to do this, and .t.o request the establishment of a division line between. 
the upper and lower towns, so _as .to include all the waters of the Hiwasse!) river 
to the upper town; that, by thus contracting their society within narrow limits, 
they proposed to begin the establishment of ,fixed laws and a regular govern
ment: The deputies from the lower towns to make known their desire to continue 
the hunter life, and also the, scarcity of game where they theu lived; and, under 
those circumstances, their wish to remove across the Mississippi river, on some 
vacant lands of the United States. And whereas, the president of the United 
States, after maturely considering the petitions of both parties, on the ninth day 
of January. A.D. one thousand eight hundred and nine, including other subjects, 
answered those petitions as follows: "The United States, my children, are the 
friends of both parties; and, as far as can be reasonably asked, they are willing to 
satisfy the wishes of both. Those who remain may be assured of our patronage, 
our aid, and good neighbourhood. Those who wish to remove are permitted to 
send an exploring. party to reconnoitre the country on the waters of the Arkansas 
and White rivers, and the higher up the better, as they will be the longer unap
proached by our settlements, which will begin at the mouths of those rivers. 
The regular districts of the government of St Louis are already laid off to the 
St Francis. 

"When this party shall have found a tract of country suiting the emigrants, 
and not claimed by other Indians, we will arrange with them and you the ex
change o!· that for a just portion of the country they leave, and to a part of which, 
proportioned to their numbers, they have a right. Every aid towards their re• 
mo val, and what will be necessary for them there, will then be freely administered. 
to them; and when established in their new settlements, we shall still consider 

'21 . 
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them as our children, give them the benefit of exchanging their peltries for what 
they will want at our factories, and always bold them firmly by the hand. 

And whereas the Cherokees, relying on the promises of the president of the 
United States, as above recited, did explore the country on the west side of the 
Mississippi,· and made choice of the country on the Arkansas and White rivers, 
and settled themselves down upon the United States lands, to which no other 
tribe of Indians have any just claim, and have duly notified the president of the 
United States thereof, and of their anxious desire for the full and complete ratifi• 
cation of his promise; and, to that end, as notified by the president of the United 
States, have sent on their agents, with full powers to e::i;ecute a treaty, relinquish:

, ing to the United States all the right, title, and interest to all lands of right to 
them belonging, as part of the Cherokee nation, which they have left, and which 
they are about to leave, proportioned to their numbers, including, with those 
now on the Arkansas, those who are about to remove thither, and to a portion 
of which they have an equal right agreeably to their numbers. 

Now, know ye, that the contracting parties, to carry into full effect the before 
recited promises with good faith, and 111 promote a. continuation of friendship . 
with their brothers on the Arkansas ··river, and for that purpose to_ make an equal 
distribution of the annuities secured to be paid by the United States to the whole 
Cherokee nation, have agreed and concluded on the following articles, viz. 

Art. I. The chiefs, head men and warriors of the whole Cherokee nation cede 
to the United States all the lands lying north and east of the following boun
daries, viz. Beginning at the high shoals of the Appalachy river, and running 
thence along the boundary line between. the Creek and Cherokee nations, west
wardly to the Chatahouchy river; thence up the Chatahouchyriver to the mouth 

, of Souque creek; thence, continuing with the general course of the river until it 
reaches the Indian boundary line, and, shoul<l it strike the'Turrurat river, thence, • 
with its meanders, down said river to its mo.utb, in part of the proporlion of land 
in the Cherokee nation east of the Mississippi, to :which- those now on the Ar
kansas and those about to remove there, are justly entitled. · 

Art. 2. The chiefs, head men and warriors of the 'whole Cherokee nation do 
also cede to the United States all the larids lying north and west of the following 
boundary lines, vi:i:. Beginning at the Indian boundary line that 'runs from the 
north bank of the Tennessee river, opposite to the mouth of Hywass·ee river, at 
a point on the top of Walden's ridge, where it divides the waters of the Ten
neseee river, from those of the Sequatchie river; thence !long the said ridge,· 
southwardly, to the bank of the Tennesse river, at a point near to a place called· 
the Negro Sugar Camp, opposite to the upper end of the first islan<l above Run
ning Water Town; thence, westwardly, a straight line to the mouth of Little 
Sequatchie river; thence, up said river, to its main fork; thence, up its northern. 
most fork, to its source; and thence, due west, to the Indian boundary line. 

· Art. 3. It is also stipulated by the contracting parties, th;t ·a: census shall be· 
taken of the whole Cherokee nation, during the month of June; in the year ·or 
our Lord one thousand eight hundred and eighteen, in the following manner, vii. 
That the census of those on the east side of the Mississippi ·river, who declare 
their intention of removing, shall be taken by a commissioner appointed by the 
president of the United States, and a commissioner· appointed by the Chero
kees on the Arkansas river; and the census of the Cherokees on the· Arkansas 
river, and .those removing there, and who, at that time, declare thefr inten
tion of removing there, shall be taken by a commissioner appointed by the presi
dent of the United States, and one appojnled by the Cherokees east_ of the 
Mississippi river. 
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Art. 4. The contracting parties do also stipulate that the annuity du~ from the 
{Jnited States to the whole Cherokee nation for the year one thousand ciglit 
hundred and eighteen, is to be divided between \he two parts of the nation, in 
proportion to their numbers, agreeably to the stipulations contained in the third 
article of this treaty; and to be continued to be divided thereafter in proportion 
to their numbers; and the lands to be apportioned and surrendered to the United 
States, agreeably to the.aforesaid enumeration, as the proportionate part, agreea
bly to their numbers, to which those who have removed, and who declare their 
intention to remove, have a just right, including these with the lands ceded in 
the first and second articles of this treaty. 

Art. 5. The United States bind themselves, in exchange for the lands ceded 
in the first and second articles hereof, to give to that part of the Cherokee nation 
on the Arkansas, as much land on said river and White river as they have or may 
hereafter receive from the Cherokee nation east of the Mississippi, acre for acre. 
1u the just proportion due that ·part of the nation on the Arkansas, agreeably to 
their numbers; which is to commence on the north side of the Arkansas river, at 
the mouth of Point Remove, or.Budwell's Old Place; thence, by a straight line, 
northwardly, to strike Chataunga mountain, Of' the hill first above Shield's ferry, 
on White r.iver, running up and between ,said rivers for compliment, the banks of 
which rivers to be the Jines; and to have-the. above Jine, from the point of begin
ning to the point on White river, run. and marked, which shall be done soon 
after the ratification of this treaty; and all citizens of the United States, except 
Mrs P. Lovely, who.i~ t~ remain where she lives during life, removed from within 
the bounds as above named. - . Aµdit is further stipulated, that the treaties here
t-0fore between the Ch.erokee nation and the United States are to· continue in 
full force with both parts of the nation, and both parts thereof entitled to all the 
immunities and privileges which the old nation enjoyed under the aforesaid trea
ties; the United States- reserving the right of establishing factories, a military 
post, and roads, within the boundaries above defined. ' 

Art. 6, The United States do also bind themselves to give to all the poor 
warriors who may remove to the western side of the Mississippi river, one rifle 
gun and ammunition; poe blanket and one brass kettle; or, in lieu of .the brass 
kettle, a beaver trap; which is to be considered as a full compensation for the 
improvements which they- may leave; _which articles are to be delivered at such 
point as the president of the United States may direct: and t.o aid in the removal 

. of the emigrants they further ,agree to furnish flat bottomed boats and provisions 
sufficient for _that purpose: and to those emigrants whose improvements add real 
value to their lands, the United States agree to pay a full valuation for the same, 
which is to .be ascertained by a commissioner appointed by the president of the 
United States for that purpose, and paid for as soon after the ratification of this 
treaty as practicable ..The _boats and provisions promised to the emigrants are 
to be furnished by the agent on the Tenn,essee river, at such time and place.as 
the emigrants may notify him of; anrl it shall be his duty to furnish the same. 

Art. 7. And for'811 improvements which add real value to the lands lying within 
th_e _boundaries ceded to the United States, by the first and second articles of this 
treaty, the United States do agree to pay for at the time, and to be valued in the 
same manner, as stipulated in the sixth article of this treaty; or, in lieu thereof, 
to give in .. exchange improvements of equal value which the emigrants may 
leave, and for which they are to receive pay. And it is farther stipulated, that 
all thes·e improvements, left by the emigrants within the bounds of the Cherokee 
nation east of the l\:lississippi ri\'.~r, which add real value to the lands, and for 
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which the United States shall give a consideration, and not so exchanged, shall 
be rented to the lndia'ns by the agent, year after year, for the benefit of the poor 
and decrepid of that part of the nation east of the Mississippi river, until surren• 
dered by the nation, or to the nation. And it -is further agreed, that the said 
Cherokee nation shall not be called upon for 11ny part of the consideration paid 
or said improvements at any future period, , 

Art. 8. And to each and every head of any Indian family residing on' the east 
side of the Mississippi river, on the lands that are now, or.may hereafter be, sur• 
rendered to the United States, who may wish to berome citizens of the United 
States, the United States do agree to give a reserntion of six hundred and forty 
acres of land, in a square, to include their improvements, which are to be as near 
the centre thereof as practicable, in which they will have a life estate, with a 
reversion in fee simple to theh· children, reserving to the widow her dower, the 
register of whose names is to be filed in the offict of the Cherokee agent, which 
shall be kept open until the census is taken as stipulated in the third article of 
this treaty. Provided, that if any of the heads of families, for whom reserva
tions may be made, should remove therefrom, then, in that ,case, the right to 
revert to the United States. And provided further, that the land which may'be 
reserved under this article be deducted from the amount which has been ceded 
under the first and second articles of this treaty. 

Art. 9. It is also provided by the contracting parties, that nothing in the fore
going articles shall be construed so as to prevent any of the parties so contract
ing from the free navigation of all the waters mentioned therein. , 

Art. 10., The whole of the Cherokee nation do hereby cede to the United 
States all right, title and claim to all reservation11 made to Doublehead and others, 
which were 'reserved to them by a treaty made and entered into_at the city o{ 
Washington, bearing date the seventh of January one thousancf eight, hundred 
and six. , , : 

Art. 11. It is further agreed that the boundary lines of 'the lands ceded to the 
United States by the first and second articles of this treaty, and the, boundary 
line of the lands ceded by_the United States in the fifth article.of this treaty, are 
to be run and marked by a commissioner or commissioners appoioted by the 
president of the United States, who shall be accompanied by such commission
ers as the Cherokees may appoint; due notice thereof to be given to the nation •. 

Art, 12. The, United States do also bind themselves to prevent the intrusion 
of any of their citizens within the lands ~eded by the first and second articles o( 
this treaty, until the same shall be ratified by the president' and senate of the 
United States, and duly promulgated. , 

Art. 13. The contracting parties do also stipulate that this treaty shall' take 
effect and ,be obliiatory on the contracting parties so soon as the same shall be 
ratified by the president of the United States, by and with the advice and consent . 
of the senate of the United States. 

In witness of all and every thing. herein determined, by and between the, 
before recited contracting parties, we have, in full and open council, at the Che:. 
rokee Agency, this eighth day of July, A. D. one thousand eight hundred and 
seventeen,·set our hands and seals. · ' · 

Signed and sealed by the United States coll)missioners, by thirty-ono chiefs, 
bead men and warriors of the Cherokee nation east of the Mississippi river, and 
by fifteen chi~fs, head men, and warriors of the Cherokees on the Arkanus 
river, '-' 

·'' ( 
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TREATY OF 27 FEBRUARY 1819. 1 

.l.lrticle; ofa ~onvention mdne bet~een John O. Calhoun, secretary ofwar, 
being especially authori:r:ed therefor by the president of the United Slates,, 
and the undersigned · chiefs and head men of the. Cherokee nation of 
Indians, duly authorized and empowered by said nation, at the city of 
Washington, on ,the twenty-sellenth day of February in the year of ~ur 

· Lord one thousand eight hundred mid nineteen. 

-· 
Whereas a greater part of the Cherokee nation have expressed an earnest de

sire to remain on this side of the Mississippi, and being desirous, in order to com• 
mence those measures which they deem necessary to the civilization and pre
servation of their nation,. that the treaty between the United States and them~ 
signed the eighth of July eighteen hundred and seventeen,' might, without fur• 
ther delay, or the trouble or expense of taking the census, as stipulated in the 
said treaty, be finally adjusted, have offered to cede to1 the· United States a tract 
of country:at least as exten~ive as. that which they probably are entitled to under 
its provisions, the contracting parties have agreed to and concluded the follow• 
ing articles: . . 

Art. 1. Th.e Cherokee nation cedes to the United States all of their lands lying 
north and east of the following line, viz. beginning on the Tennessee river, 
at the point where the Cherokee boundary with Madisop county, in the Alabama 
territory,joins the same.; thence, along the main channel of said river~ ·to the 
mouth of the Hiwassee; thence, aTong its main channel, to the first hill which 
closes in on said river, about two· miles above Hiwassee Old Town:" thence 

' ' along the ridge, which divides the waters of the Hiwassee and Little Tellico, to 
the Tennessee river at Tallassee; 'thence, ·along the main channel, to the junc
tion of the Cowee and Nanteyalee; 'thence; along the ridge in the fork-of said 
river, to the top of the· Blue Ridge; thence, along the :aiue Ridge, to the U nicoy 
Turnpike Road ; thence, by II. straight line, lo the nearest main source of the 
Chestatee; thence, along its main channel, to the Chatahouchee; and thence to 
the Creek boundary ; it being understood that all the islands in the Chestatee, 
and the parts of the Tennessee -and Hiwassee (with the exception of Jolly'.s 
Island, in the Tennessee, near the mouth of the Hiwassee); which constitute a 
portion of the pres~nt boundary, belong I.I> the Cherokee nation: and it is also 
understood,.lhat the reservations contained in the second article of the treaty of 
Tellico, signed the twenty-fifth October eighteen hundred and five, and a tract 
equal to twelve miles square, to be located by commencing at the point formed 
by the intersection of the bo1,mdary line ofMadison county already mentioned, 
an_d the north bank of the Tennessee river; thence, along the said line, and up 
the said river, twelve miles; are ceded to the United States, in trust for the Che
rokee _nation, as a school fund; to be sold by the United States, and the proceeds 
vested as is hereafter provided in the fourih article of this treaty; and also, that 

, the rights vested in the Unicoy Turnpike Company, by the Cherokee nation, 
· according to certified copies of the instruments securing the rights, and herewith 
annexed, are not to be affected by this treaty; and it is further understood and 
agreed by the said parties, that.the lands hereby ceded by the Cherokee nation, 
are in full satisfaction of all claims which the United States have on them, on 
account of the cession· to a part of their nation who have or may hereafter emi~ 
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grate to the Arkansas; and this t;eaty is a final adjustment of that of the eighth 
of July eighteen hundred and seventeen. . . 

Art. 2. The United States agree to pay, according to the stipulations contained 
· in the treaty of the.eighth of July eighteen hundred and seventeen, for. all im
provements on land lying within the country ceded ~y the Cherokeee:, which add 
real value fo the land, and do agree to· allow a reservation of six hundred and 
forty acres to each head of any Indian family residing within the ceded territory, 
those enrolled for the Arkansas excepted, who choose to become citizens oi the 
United States, in the manner stipulated in said treaty. , 

Art. 3. It is. also understood and agreed by the contracting parties, that a re
servation, in fee simple, of six hundred and forty acres square,' with the exception 

·of Major Walker's, which is to .. be located as is hereafter provided, to include 
their improvements, and which ~re to be as near the centre thereof as possible, 
shall be made to each of the persons whose.names are inscribed on the certified 
list annexed to this treaty, all of whom are believed to be persons of industry, and 
capable of managing their property with discretion, and have, with few exce.P.· 
tions, made considerable improvements on the .tracts. i:eserved,. The reservations 
are made on .the. condition, that those for .whom· they are ·intended shall notify, 
In writing, to the agent for the Cherokee. nation, within si.x months lifter the ra
tification of this treaty, that it is their intention to continue to.tes.ide permanently 
on the land reserved. 

The reserv'ation for· Lewis Ross, so ta be laid off. as t~ include his house, and 
out-buildings; and ferry adjoining the Cherokee Agency; reserving to the United 
States all public propertY. there, and the continuance of the said Agency where 
it now h; during the pleasure of the Government; and .Major Walker's, so as to 
include his dwelling house and ferry: for l\Iajor Walker, an additional r.eservation 
is made, of six hundred and forty acres square, to include his gtis.t and saw mill; 
the land is poor, and principally val.uable for its timber. I~ additioQ to the.above 
reservations, the following are made, in fee simple; the persons for whom they 
are intended not residing on the same: .To.Cabbin Smith, six hundred and forty 
acres, to be laid off in equal parts, on both sides ~f his ferry o.n Tellico, common
ly called Dlair's ferry; to John Ross, six h!Jndred.and forty acres,.to·be.Jaid off 
so as to include the Big island in Tennessee river, being the first below Tellico~ 
which tracts of land were given many years since, by the Cherokee nation, to 
them; to Mrs Eliza Ross, step. daughter of l\Iajor Walker, six hundred and forty 
acres square, to be located on the river. below and adjoining Major Walker's; to 
Margaret Morgan, six hun<l red and for!Y acres square, to be located on the west 
of, and adjoining, James Riley's reservation; to.George Harlin, six hundred and 
forty acres square, to be located west of, and' adjoining, the ·re~ervation of Mar
garet Morgan; to James Lowry, six hundred and forty acres ~quare, to be located 
at Crow Mocker's old place, at the foot of Cumberland mountain;. fo Susanna 
Lowry, six hundred and forty acres, to. be located at the Toll Bridge o~ Battle. 

. Creek; to Nicholas :Byers, six hunllred and forty acres, including the Toqua 
island, to be located on the north bank of the Tennessee, opposite to said island • 
. 'Art. 4.· The United States stipulate that the reservations, and the tract reserved 
for a school fund, io the first articl_e of this treaty, shaU be surveyed and sold in 
the same manner, and on the same term11, with the public lands of the United 
States, a~d the proceeds vested, under the direction of th~ President of tbe 
United States, in·the stock of the United States, Ot such other stocli as he may 
deem most advantageous to the Cherokee nation. The interest or dividend on 
sa1d stock shall be ,applied, unde.r his. direction; in the manner which he 1hall 
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judge best calculate.d to diffuse the benefits of education among the Cherokee 
nation on this side of the Mississippi. - . . 

Art; 5. It is agreed that such boundary lines as may be. necessary t'o designate · 
the lands ceded by the first article of this treaty, may be run by a commissioner 
or commissioners, to be appointed by the president of the United States, who 
shall be accompanied by such commissioners as the Cherokees may appoint, due 
notice thereof to be given to the nation; and that the leases which have been 
made under the treaty of the eighth July eighteen hundred and seventeen, of 
land lying within the portion ·or country reserved to. the Cherokees, to be void; 
and that all white people who have intruded, or may hereafter intrude, on the 
lands reserved for the Cherokees, shall .b~ .removed by,the United States, and: 
proceeded against; according to the provisions of the act passed thirtieth March 
eighteen hundred and two, entitled "an act. to· regulate lr~de and intercourse 
with the Indian tribes, and lo preserve peace on the frontiers." 

Art. 6. The contracting parties agree, that the annuity to the Cherokee nation 
shall be paid, two-thirds to the Cherokees· east of the Mississippi, and one-third 
to. the Cherokees west of that river, as it is .estimated th~i those who have emi
grated, and who have enrolled for emigration, constitute one. third of the whole. 
nation; but, if the Cherokees west of .the Mississippi object to this distribution, 
of which ilue notice shall be given .them, before the expiralio:1 of one year after 
the ratification of this treaty, then the census, solely' for distributing the annuity,,. 
shall·be taken at such times, and in such manne~; as. the ·president of the United 
States may designate. ' , 

Art. 1: The United States, in order to afford th~ Cherokees who reside on the 
lands ceded. by this ·.tre~ty, time' to cultivate· their crop next summer, and for 
those who do not choose to take teservations,.to remo.ve, bind themselves to pre
vent the intrusion of their citizens on· the ceded land before the first of January 
next. · · • · 

Art. 8. This treaty to be binding on the contracting parties so soon aS' it is ra• 
tified by the President of the· United S\ates, by al)d with the advice and consent 
of the Senate. ., · :. · · , · · 

Done at the place, and. on the day and year, above written. 

I hereby certify, that I am·, either personally, ·.or. by information on which I 
·can rely, acquainted with the persons'before named.in the third article, all of 

whom I believe to be persons of industry, and capable of managing their pro

perty with discretion; and who have, with few exceptions, long resided on the 

tracts reserved, and made considerable. improvements thereon. .· · 


RET.URN J. MEIGS, . 
Agent in the Cherokee Nation: . 

_ . Cherolcee .llgency, Hiwassee Gar;ison. · 
We, the· undersigned Chiefs and Counsellors of the Cherokees in full.· council 

assembled, do hereby give·, grant and make over, unto Nicholas Byers and 
David Russell, who are agents in behalf of the states of Tennessee apd Georgia, 
full power and authority to establish a turnpike company, to be composed of 
them, t.he. said' Nicholas and David, Arthur Henly, John Lowry, Atto, and one 

. other person, by them to be hereafter named, In behalf o( the stat,e of Georgia; 

and the above ,named persons are authorized to nominate five proper and fit per, 


· sons, natives of the Cherokees, who, together ,with the white men aforesaid, are 
. . 
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to constitute the company; which ·said company,. when thus established, are 
hereby fully authorized by us to lay out and open a road from the most suitable' 
roint on the Tennessee river, to be. directe<l the nearest and best way to the 
highest point of navigation on the Tugulo river; \vhich said road. when opened 
and established, shall continue and remain a free and public highway, unmolested 
by us, to the interest and benefit of the said company, and their ~accessors for 
the full ·term of twenty years, yet to come, ·after the same may,be open and 
complete; after which time, said road, with all its advantages, shall be surren
dered up, and revested in, the said Cherokee Nation. And the said company 
shall have leave, and, are hereby authorized; to erect their. public stands or 
houses of entertainment, on said. road: that is to say, one at each end, and one in 
the middle, or as nearly so as a good situation will permit; with leave also to 
cultivate one hundred acres of land at each end of the road, and fifty acres at the: 
middle slan~d, with 11 privilege of a sufficiency of timber for the use and consump• 
tion of said stands., And the said turnpike company do hereby agree to pay the 
sum of one hundred and·· sixty dollars yearly to. the Cherokee nation, fof the. 
aforesaid privilege, to commence after sail! road is opened and in complete opera•. 
tion. The said comp~ny are to have the benefit of one ferry on Tennessee river, 
and such other ferry or ferries ·as are necessary on·. said road; and, like.wise, said 
company shall have the exclusive privilege of 'trading· on said road during the 
aforesaid term of time. , . · ,. . • ' · · · · · · · · ' ';. · 

In testimony of our f~il conse~l t<J'-~11 and _singular the above n'amed privileges 
and advantages, we: have 'hereunto set our hands, anp.affixed our seals, this· 
eighth .day of M~rch e_ightee11 hundred and thirteen. · • · , " · . . : 

• t '.... ~.; 

·The foregoing agreement and grant was amicably negotiated and. concluded 
in my presence. 

.RETURN J. MEIGS•. ' 

·Chet"okee .!lge,ilcy, January 6, 1817•. 
· We, the· undersigned .Chiefs of the Cherokee.nation, do hereby grant unto 

Nicho!as Byers, Arthur H. Henly, and David Russell, proprietors ·of the Unicoy 
road to Georgia, the liberty of cultivating all the ground contained in .the bend 
on the north side of Tennessee river,·opposite and below.Chota Old Town; to
gether·with the liberty to erect a grist mill on Four. Mile Creek, for the use ~ad 
benefit of said road, and the Cherokees in the neighbourhood· .. thereof; for them, 
the said Byers, He.nly, and Russell, to. have 'and to hold the ·above privileges 
during the term of lease 'of the Unic'oy road, also obtained from the' Cherokees 
and ~anction~d by the Preside~t of the U ni_ted States:, · 

.The above instrument was execute~ io.qpen Cherokee.council, in rpy office, 
in January 1817. ' · 

. , . RETURN_'.J, MEIGS• 
. 0/ierokee .11gency, 8th July 1817. 

.' 
The use ·of the U~icoy.road, so called, was for twenty years. 


I ' . RETURN J. MEIGS. 


- /latified, 10th .March, 1819. 




2.73 APPENDIX. 

[T.he C~erokee Nation vs. The State of Georgi~.] 

TREATY OF 24 OCTOBER 1824 . 

.llrticles ofa Treaty between ihe United States of Jlni'erica and the Cherokee 
· Indians. 

Daniel Smith and Return J. Meigs, being commissioned by Thomas Jefferson, 
President of the. United Sta_tes, with powers of acting in behalf of the said 
United States,.in arranging· certain matters with the Cherokee nation of Indians; 
and the· underwritten principal chiefs, representing the said nation, having met 
the said commissioners in a conference 'at Tellico, and having taken into their 
consideration certain propositions made to them by the said commissioners of 
the United States; the partie! aforesaid have unanimously agreed and stipulated, 
as is definitely expressed in the following articles: · 

· Art .. I. For the considerations· hereinafter expressed, the Cherokee nation re
linquish and cede, to the United States, a tract of land bounding southerly on 
the boundary line between the stale of Georgia and the said .Cherokee nation, 
beginning at a point on the said boundary line 'Ilorlheasteily of the most north
east plantation, in the settlement known by the name· of Watford's settlement, 
and.running at right angles with the said boundary line fou·r miles in the Chero

. kee' lands; thence, at right angles, southwesterly, and parallel to the first 
mentioned boundary line, so far as that a line, to be run at right angles southerly 
to the said first ·m~ntioned boundary line, shall include, in this ces~ion; all the 
plantations in Waffora's settlement, so called, as aforesaid. 

Art. 2. For arid in consideration of the relinquishment and cession,' as express
ed in the first article~-· the United ·states, t1pon signing the present treaty, shall 
~ause to· be delivernd to the Cherokees, us,eful goods, wares, and merchandize, 
to the amount of five thousand dollars; or that .sum in money,. at the option 
(timely signified) of the Cherokees, and shall, also, cause to be delivered, an
nually to. them, other useful goods to· the amount of one thousand dollars, or 
money to that amount, at the option of ·the Cherokees, timely noiice thei·eol 
being given, iu.adilition to the annuity heretofore stipulated, and to be delivered 
lit th.e usual time of their receiving tlrnir ·annuity. 

· Ratified; 11th May 1S2-l. · · .. 

2K 
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. . 
ACT OF CONGRESS OF THE UNITED STATES, PASSED MARCH 30, 

.1802. . . 

.8n act to regulate trade and i?ltercourse with the Indian tribes, and to. pre
. · serve pe~ce on the frontiers. 

Section I. Be it enacted, &.c. That th<Jc. following boundary line, established 
by treaty between the United States and various Indian tribes, shall be cle'arly 
ascertained, and distinctly marked' in all. such places as the president of the 
United States. shall deem J:iecessary, an4 in· su'cl1'manner as.he shall direct, to 
,vi\.: Beginning at the mouth of the payafioga river on lake Erie,' and running 
thence, up the.same, to· the portage between that .and the Tusi:aroras branch of· 
the Muskingum; thence down that br~nch to tlltl crossing place above Fort Law
rence; thence westwardly, to a fork of that branch of the Great Miami river 
running into the Ohio;, at or near which fork stood Laromie's store, and where·· 
commences the portage, between the Miami of the Ohio and ~t Mary's river, 
which is a branch of the Miami;which runs into lake Erie; thence, a westwardly 
course, t9 Fort Recovery, whi'ch stands on a branch-of the Wabash; thence, 
soutliwestwardly, in a direct line to the Ohio, so as to intersect that river oppo• 
site the mouth of Kentucky or Cuttawa river; thence, down the said river Ohio, 
to the tract of one hundred and fifty thousand acres, near the ~apids of the Ohio, 
which has been assigned to General Clarke, for the use of himself and his war
riors; thence, around .the said tract, 'on the line of the ·said tract, tili it shall again 
intersect the .said river Ohio, thence, do.wn the same, to a iioini opposite the 
high lands, or ridge, between· the mouth of the Cumberland and Tennessee 
riversLthence, southe~stwardly, on the ~aid ridge, to a point from whence ~ 
southwest line will strike the mouth of Duck river; thence, still eastwardly, on 
the said ridge, to a point forty miles above Nashville; thence, northeast, to , 
Cumberland river; thence, up the said dver, to 'where the Kentuckysoad crosses 
the same; thence, to·the_ Cumberland Mountain, at the p9int of Campbell's line; 
thence, in a southwestwardly direction, along the foot of the Cumberland Moun-' 
tain, to Emory's river; thenc·e, down the same, to its junction wilh the river 
Clinch; thence, down. the river Clinch t~ Hawkins's line; thence, along the 
same to a white oak, marked one mile tree; thence, south, fifty-one degrees 
west, three hundred a·ud twenty-eight chains, to a large ash t~ee .on the bank of 
the river Tennessee, one mile below Southwest'Point; then·ce, up the north east ' · 
margin of the river Tenne.ssee (not including islands) to the· Wild Cat Rock, 

' below Tellico block house; thence, in a direct line, to the Militia Spring, near 
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the Maryville road leading from ·Tellico; th1:nce, from the said Spring to the 
Chilhowee mountain, by.a line so to be nm as will leave all the farms on Nine 
Mile Creek to the northward and. eastward of it, and to be continued along the 
Chilhowee mountain unti_l it strikes Hawkins's line; thence, along the said line, 
to the great Iron Mountain; and from the top of which a line to be continued, 
in asoutheastwardly course, to where the most southe(n branch of Little river 
crosses the divisional line to Tugaloo river; thence, along the South Carolina 
Indian boundary, to and over the Ocuhna mountain, in a southwest course, to 
Tugaloo. river; thence, in ·a direct line, Jo the .top of Currahee mou~tain, where 
the. Creek line passes it; thence, to' the head or source of the main south· branch 
of the ·oconee river, called the Appalachee; thence, down. the middle of the said 
main south' branch and river Oconee, to its confluence with Oakmulgee; which 
forms the river Altamaha; thence, down the middle of the said Altamaha, to the 
old line on the said river; and thence, ·along the said old line, to the river St· 
Mary's: Provided always, that if the boundary line. between the' said Indian 
tribes and ·the United States, shall, at any time he;eafter, be. varie'd by any 
treaty which shall be made between the said Indian tribes. and the. United 
States, then all the provisi_ons cont.ained in this act shall be construed to apply 

·to the said.line so to be varied, in the same manner as said provisions apply, by 
force of this act, to the "boundary line herein before recited. 

Sect. 2. That if any citizen of, or other pe~son resident in, the United States, 
or either of the territorial districts of the United States, shall cross over, or go 
within, the' said boundary line, to hunt, or in any wise destroy the game; or shall 
drive, or otherwise _convey; any stock of horses or cattle, to range on any lands 
allotted or secured, by tr~aty with the· United States, to any Indian tribes, he 
shall forfeit a sum not exceedi.ng one hundred.dollars, or be imprisoned not ex• 
ceeding six months: ·· · .", . , , . . • · · 

Sect. 3. That if any such. citizen, or other person, shall go into any country 
which is allotted or secured, by treaty, as ,aforesaid, to any of the Indian tribes 
south of the river Ohio, without a passport first had and obtained from the gov-, 
ernor of some one of the United States, or the officer of the troops of the United' 
'states commanding at· the nearest post on the frontiers, or such other person as 
the president of the U[)ited_ States may, from time, authorize to grant the same~ 
shall forfeit a sum not exceeding 6Jty dollars, or be imprisoned not exceeding 
three months. · 

Sect. 4. That if any such citizen, o~ · other person, shall go - into any town. 
settlement, or territory, belonging,,or secured, by treaty with the ljnited States, 
to any nation or tribe of Indians, and shall there commit robbery,. larceny, tres-1 
pass, or other crime; against the person or property of a_ny friendly _Indian or In
dians, which would be punishable,if, committed.within the jurisdiction of any 
state against ·a citizen-of the-United._States; or, unauthorized by law, and with a 

· hostile intention, shall be found on any Indian land, such offender .shall forfeit a 
sum not exceeding one hundred dollars, and be imprisoned not exceeding 
twelve months; and sliall also, when property is taken or destroyed, forfeit and 
'pay, ·to such Indian or Indians; to whom the property taken and destr~yed be• 
longs, a sum equal to twice the just value of t}ie property so taken or destroyed: 
and if such offender shall be unable to pay a sum at -Ieasl equal to the said just 
value, whatever such payment shall fall short of the said just value shall be paid 
out of the treasury of the Unit~d States: Provided, nevertheless, _that no such 

. Indian shall be entitled,to any payment out of the treasury of the United States, 
for any such properly taken or destroye_d, tr he, or any ofthe nation to which he 
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· belongs, sllall have sought private revenge, or attempted to obtain satisfaction 
.by any force or violence. • . · 

Sect. 5. That if" any such citizen, or othet' person, shall make a settlement on 
any. lands belonging, or secured, or grnntcd,.by treaty with the United States, to 

. any Indian tribe, or shall 8Urvey; or attempt to survey, ·such lands, or designate 
·. any of the boundaries, by marking trees, or othe_rwise, such olfonder shall fo 

0 

rfeit 
a sum not exceeding one thousand dollars, and suffer imprisonment, not exceed· 
ing twelve months. And it shall, moreover, be la"'.ful for the president of the 
United· States to take ·such measures, and to employ such military force, as he 
may jtidge necessary, to remove from lands, belon~ing, or secured by treaty, as 
aforesaid, to any Indian tribe, any such citizen, or other person; who has made, 
or shall hereafter .·make, or attempt to make, a s~tllement thereon, · · 

Sect. 6. That if any ~uch citizen, or other perMn, shall go into any town, set• 
tlement, or territory, belonging to any nation or tribe of Intlians, and shall there 
commit murder, by killing any Indian or Indians; belonging to any nation or tribe 
of Indians in amity with the ~foiled States, such offender, _on being thereof con
\'icted, shall suffer death, ' . . . . 

Sect. 7. That no such citizen, or other person, sh;II be permitt~d to reside at 
any of th~ towns, or hunting camps, of any of tne Indian tribes, as a trader, with~ 
out a license under the hand and seal of the· superintendent of the department, 
or of such other person as the preshtent of the United States shall authorize to 
grant licenses for that purpose: which superintendent, or person authorized, shall,· 
on application, issue such 1icense,' for a term not exceeding two years, to such 
trader, who shall enter into bonq: with one or mo~e sureties, approved of by the 
siiperintendent; orperscin issuing sue~ license, or by the president of the United 
States, in tbe penal sum of ~ne thousand dol)ars, conditioned for the true and 
faithful observance of such regulations and restrictions as are, or shall be, made 
for the government of trade and intercourse with the Indian t1ibes: and the su• 
perintendent, or person issuing such license, shall have full power and authority 

. to recal the same, if the person so licensed shall transgress any of the regulations 
or restrictions provided for the government of trade and interconrse with the In-; 
dian tribes, and shall put.in suit such· bonds as he may have taken, on the breach 
~f any condition therein co~tain~d. · · · · ' ' ·. · · 

Sect. 8. That any such citizen, or other· person, who shall attemptto reside 
in any town or hunting camp, of any of the Indian tribes, as a trader, without such 
license, shall forfeit all the merchandise offered f;r sale to the Inrliins·, or found 
in his posses!,ion, and sfia'II, moreover, be liable to a firic, not exceeding one bun• 
dred dollars, and to impdsonment, not exceeding thirty days. 

Sect. 9. That if any such citizen, or other person, shall purchase, or receive, 
of any Indian, in the w~y of trade or· barter, a gun, or other article commonly 
used in hunting, any in.-trument -of husbandry, or cooking otensil, of the kind 
usually obtained by the Indian,r, in their ,interco11rse with white people, or any·· 
·article of clothing, excepting skins or fms, he shall forfeit a sum i;iot exceeding 
fifty dollars, and be imprisoned not ex~eeding thirty days: .~ 

Sect. IO. That no such citizen-; or· other pe,son, shall bEl permitted to pUl"

chase any horse of an- lndian,.or of any white man in the Indian territory, without 
special license-for that purpose; 'which license the superintendent, or such ·other 
person as the president shall apptiint; is herehy authorized to grant, on the same· 
terms,_ conditions, ancl restrictions, as other licenses are to be granted under thi3. 
act: and 11ny such per8on, who shall purchase a horse pr horses, under.such Ji. 
cense, before he ·exposes such hotsc or horses for ~ale, and within fifteen days 
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after they have been brought out of the Indian country, shall make a particular 
return to the superintendent, or other person, from whom he obtained his license, 
of every horse purchased by him, as aforesaid! describing such horses, by their 
colour, height, and other natural or artificial marks, under the penalty contained in 
their respective bonds, And. every such person, purchasing a horse or horses, as 
aforesaid, in the Indian country ,'without a speciaf license, shall, for every horse 

, thus purchased and brought into any settlement of citizens of the United States, 
forfeit.a sum not exceeding one hundred dollars, an,l be imprisoned not exceed
ing thirty days: And every person who ·shall purchase ~ horse, knowing him to 
be brought out of the Indian territory, by any person· or penrons not licensed as 
above to purchase the same, shall forfeit the value of such horse, 

Sect. 11, That no agent, superintendent, or other person, authorized to grant 
a license to trade; or purchasd horses, shall have any interest--or conr,ern in any 
trade with the Indians, or in the purc_hase or sale of any horse to, Or from, any 
Indian, excepting for and on account of the Unit~cl States: and any person of• 
fending herein shall forfeit a sum not exceeding one thousand dollars, and be 
imprisoned not exceeding twelve months. . · 

Sect. 12. That no purchase, grant, le;tse, or other conveyance,- of lands, or of 
any title or claim thereto, from any Indian, or nation, or tribe of Indians, within 
the bounds of lbe United" States, shall be of any ,validity,' in law pr equity, unless 
the same be ~ade by" treaty or_convention, entered Into pursuant•to the consli:, 
tution: and it shall be 11 misdemeanour in any person not employed under the · 

·authority of' the United States, to negotiate such treaty or convention, directly 
or indirectly, to treat, with any sud~ Indian nation, or tribe of'lndians, for the 
title or purchase of ;my lands by them held -or claimed, punishable by fine, not 

.exceeding one thousand dollats, anitfmprie91m,ent ·not exceedi~g twelve months: 
Provided, nevertheless, th.It it-shall be lawful fort.he agent br agents of any slate, 
who may be present at any treaty held with Indians nnde_r the authority' of the 
United States, in the presence and with the approbation ..of the' commissioner or 
commissioners of the United States appointed to hold the same, to propose to, 
and adjust with, the Indians, the compensation to be made for the 

0 

ir ~!aims to 
lands within such state which shall be extinguished by the _treaty.· , 
• Sect. 13. That in order to pr~mote· civilization among the friendly In,lian 

lribes, and to secure the continuance- of their friendship, it shall be.lawful for the 
president of the United States to cause them to _be _furnished with useful domes
tic animals, nn,lim_plements of husbandry, and w'ith goods or money, as he shall 
judge proper, nnJ to appoint such persons, from time to time, as te~porary agents, 
to reside among the Indians, as he shall think fit: Provided, that the whole 
amount of such presents, and allowance to such ·agents, shall not exceed fifteen 
thousand dollars per ann·uin; '· · · · · . · .· · 

Sect, 14. That if any Indian or Indians, belonging to any tribe in amity with 
the United States, shall come over actoss the said boundary line, into any state 
o~ territory inhabited by citizens of the United' States, and there take, &teal, or 
ilestroy, any h·orse," horses, or other property _belonging to any citizen or inhabit
ant of. the United States, or of either of the territodal districts of the United 
States, ors.hall commit any murder, violence; or ·outrage, upon any such citizen 
or inhabitant, it shall ·!Je the duty of -such citizen or inhabitant; his representa- 
tive, attorney, or agent; to make application to the superintendent, or .such other 
person as the president of the·United States shall authorize for that purpose; who 
upon being.furnished with the necessary docu~ents and .proofs, shall, under the 
direction or instruction of the president" of the U niled ·states, make application to 
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the nation or tribe Jo which such lndia·n or Indians shall belong, for satisfaction; 
and if such nation or tribe shall neglect or refuse to make sati8faction in a rea_. 
sonable time, not exceeding twelve months, then it shall be the duty of such su
perintendent, or other person authorized as aforesaid, to make return of his doings 
to the president of the ·united States, and forward to him all the documents and 
proofs in the case, that such further steps may be, taken as.shall be proper to ob
tain satisfaction for the injury: and, in the mean.time, °in respect fo the property 
so taken, stolen, or destroyed, the United States guaranty to the party injured an 
eventual indemnificatiqn: Provided, always, that if such injured party, his reprc• 

, sentative, attorney, or agent, shall, in ar.y way, violate any of the provisions of 
this art, ·by seeking, or attempting to obtai!J, private satisfaction or revenge, by 
crossing over the line, on any ofth~ Indian lands, he shall forfeit all claim upon 

. the United States for such indemnification: And provided, also, that nothing herein 
c~·n taincd shall prevent the legal .. apprehension or ari;esting, withih the limits of 
any state. or district,.of any Indian having so offended: And provided, further, 
that it shall be lawful for the preshlent of the Uuited States to deduct such sum 
or sums, as shall be paid for the property taken, stolen, or destroyed, by any such 
Jndfan, out of the annual stipe.nd which the United ·states 11re bound to pay to 

· the tribe to which fuch Indian shall belong; , 
· Sect. 15. That the superior courts in each of the said territorial districts, and 

the circuit courts, and other courts of the U ~ited State; of; similar juris.diction in 
· -criminal ~auses, in each district of the United S.tates, in which any offender 

against this act shall .be apprehe~ded, or, agreeably to the ·provisions of.this act, 
shall be brought for tri:il~shall have, and are hereby invested with, full power 
.and ,authority to.hear and" determine all crimes, offimces, '\Ind misdemeanours, 
,against this act;· such courts ·proceeding ·therein in the same manner ·as if such· 
crimes, offences, arnJ-rnis<lemeanours, had been committed within the.bounds.of 
their respective districts: 21;1d ·in all cases where the punishment sh·an not be 
·death, the county° courts of. quarter sessions in the said territorial districts, and 
the district courts of the United States, in their respective districts, shall have,. 
and are hereby invested with, .like power to hear and determine the same, any 
law to. the contrary notwithstanding. And, in all cases where the punishment 
shall be death, it shall b~ lawful for the governor of either of the territorial dis• 
tricts wher~ the offenqer shall be apprehended: or into which lie shall be brought·· 
for trial, to issue a commission of oyer ·and. teriniper to the. s_uperior.judges of 
such district, who shall have full power ·and authority to hear and determine all 
such capital cases, 'in the same inann~r as the superior courts of. such districts 
have in their o_rdinary sessions. And. when the offender shall be apprehended or 
,brought for trial into any o( the United States, except Kentucky; or Tennessee, it 
shall, be lawful for the president of the United Sta1es :10 issue a like _commission 
to any one or rnore judges of the supreme court.of the United States, and the 
judge of the djstriet in which such offender maY. have been app~ehendet or shall 
have been brought for trial; wh1ch judges, or any two of them, shall h.ave. the 
samejurisdiction, in such capital cases, as the circuit court of such district, and 
shall· proceed to triai and judgment i"n the· same manner as such circuit court 
might or could do. And the district cm.iris of Kentucky, Tennessee, !ind Maine,' 

.shall have jurisdiction of all crimes, _offences, and misdemeanours, committed 
against this act, and shall proceed to tri;il and judgment in;the same manner as 
the circuit courts of the United States. • · · 

Sect. 16. T!iat It shall be lawful for the military· force of the United States, to 
apprehend every person. who shall or may be found in. the Indian country, over 
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and beyond the said boimdary line between the United States and the sai<l In
dian tribes, in violatio_n of any of the provisions or. regulations of this act; and 
him or them immediately to convey; in thti nearest convenient an<l safe route, to 
the civil autho'rity of_ the Unite<l States, in some one of the three next adjo(ning 
states or districts, to he proceeded against in due course of law: Provided, that" 
no person apprehended by military force, as aforesaid, shall be detaine<l longer 
than five days after the arrest, and before removal. And all officers and soldiers 
who may ha-Ve any such person or persons in custody, sb,1\1 treat them with all 
the humanity which the. circumstances will possibly pern;it; and every officer an<l 
soldier who shall be,guilty of maltreating any such person .while in custody, shall 
suffer such punishment as a court mart_ial shall direct: Provi<led, that the officer 
having custody of ,such person or p~rsons· shall, if re']uhed by such person or 
persons, conduct him or them to the nearest judge of the ~upreme or superior 
court of any state, who, if the offence is bailable, shall take proper bail, if offered, 
returnable. to the district court next t/l. be holden _in,;;aid district.; which bail the 
said judge is hereby authorized to take, and wbid1 shall be liable to be estreated 
as any other tecognizance for bail in any court of the United States; and -if said 
judge shall refuse to act, or the person ·or person~ fail to procure. satisfactory bail, 
then the said person or persons are to be proceeded with according to the' direc• 
tions of this act. , · ' 

· Sect. .17. That.if a~y person who shall be charged with a violation of any of the 
provisions or regulations of this act, shall be found within any bf the United States, 
or either of the territmial districts of the United States, such offender may be there 
apprehended and· brought to 'trial, in the' same m~nner as 'if such crime or offence 
had been committee! within such state or district; and it shall be the duty of th~ 
military force of the United States, w9ell< c~llc~l upon by the civil mllgistrate, or 
any proper officer, or other person duly authorized for tha·t purpose, and having a 
lawful warrant, to aid and assist such magistrate, officer, or other person author• 
ized, as aforesaid, in arresting such offender, and him committing. to safe custody 
for trial according to law. • 

Sect. 18. That the amount of fines, and duration of imprisonment, directed by 
this act as a punishment for the violation or any of the provisions thereof, shall 
be ascertained and fixed, not exceeding the fimits prescribed, in the discretion, 
of the court before whom the trial shall be bad; and .th~t all fines ~.nd forfeitures 
which shall accrue ·under this act, shall be one half to the use of the informant, · 
and the other half to the use of the United States: except where the prosecu
tion shall be first institute_d on behalf of the United States, in which case the 
whole shall be. to their use. 

Sect. 19. That nothing 'in this act shall be construecl to prevent any trade 
or intercourse with· ,Indians livin~ on lands surrounded by settlements of the 
citizens ~f the United States, 'and being withi~ the. ordinary jurisdiction of any 
of the individual states; or the unmolested _use of a road from Washington dis

. trict to Mero district, -or to· pre~ent the citizens of Tennessee from keeping in 
repair the said road, under the direction or orders _of the governor of said state, 
and of tlie navigation ofthe Tennessee river, as reserved and secured by treaty; 
nor shall this act be construed to prevent any person 0_1' persons travelling from 
Knoxville to Price's settlement, or to' the settlement on Obed's river (so called), 
provided they shall travel in the trace or, _path which is usually 'travelled, and 
provided the Indians make no objection; but if the .Indians. object, .the president 
of the United States is hereby authorized to issue a proclamation, prohibiting 
~II travelling on said traces, or either of tlicm, as the case may be, after which 
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the penallies of this act shall be incurred by every person travelling or being 
found on said tr_aces, or either of them, to which the prohibition may apply with
in the Indian boundary, without a passport. . 

Sect. 20. That the preside'nt of the United States, be, and he is hereby, au
thorized to cause to be clearly ascertained, and \listinctly marked, in all such 
places as he shall deem necessary, and in such manner as he shall direct, any 
other boundary lines between the United States and any Indian tribe,. which 
now are, or hereafter may be, established by treaty. 

Sect.. 21. That the president of the United States be authorized to take. such 
measures, from time (o time, as to him may appear expedient, to prevent or re
strain the vending or· distributing of spirituous liquors among all or any of the 
said Indian tribes, any thing herein contained t~ _the contrary there.of notwith- · 
standing. · 

Sect. 22. That.this act shall be in force from the passage thereof; and so far 
as respects· the proceedings under this act, it is to be understood that the act, en. 
titled" an act to amend an act; entitled ' an act giving effect to the laws of 
the United States within the district of Tennessee,'" isuot to operate.

• 
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I ,, 

ACTS OF .THE LEGISL~TURE' OF GEORGIA.' 

ACT OF' 20 DECEMBER 1828, 

.lln act to ,add the territory lying toithin the limits of this state, and occupied · 
by the Cherokee Indians, to the counties of Carroll, De Kalb, Gwinett, 
Hall and Habersham, and to extend the laws of this Btate over the same, 
andfor other purposes. ' 

Sect. I. Be it enacted by th·e senate and house of representatives of the state 
of Ge·orgia, in general assembly met, and it is hereby enacted by the authority of 
the same; that from and after the·passing of this act, all that part of the territory 
within the limits of this state,.and which lies between the Alabama line and the 
old path leading from the Buzzard roos'i;1,·r1· the_Chattahoochee river, to Sally 
Hughes's, when the said path strikes the Alabama road; thence with said road to 
the boundary line of Georgia: be, and the same is hereby added to and shall 
become a part of the county of Carroll. • . . · 

Sect. 2. And be it further enacted, that all that part of the: said territory lying 
and being north of the last mentioned line, and south of the road running from 
Charles Tate's ferry, on Chattahoochee river, to Dick Roe~, to where it inter· 
sects with the ,path aforesaid: be, and the same is hereby added and shall be
come a part of the county of De Kalb. 

Sect. 3. And be it further enacted, that all that part of the said territory lying 
north of the last mentioned line, and south of the old federal road, be, and the 
same is hereby added and shall become a part of the county of Gwinett. 

· Sect. 4. And be it further enacted, that all that part of the said territory lying 
north of the said last mentioned line, and south of a line to begin on the Ches
tatee river, at the mouth of Yoholo creek; thence up said creek to the top of the 
Bl'!e Ridge; thence to the head waters of Notley river; thence _down said river 
to the boundary line of Georgia; be, and the same is hereby added to and shall · 
become a part of the county of Hall. . · 

Sect. 6, And be it further enacted, that all that part of the said territory lying 
north of the last mentioned line, within the limits of Georgia, be, and the same is 
hereby added to and shall become a part of the county of Habersham. 

Sect. 6, And be it further enacted, that all the Jaws of this state be, and the, 
s;me are hereby extended over said territory; and all white persons residing 
within the same shall, immediately after t.he passage of this act, l)e subject and 
liable to the operation of the said laws in the same manner as other citizellS of . 
the state, or the citizens of said counties respectively. 

2L 
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Sect. 7. And be it further enacted, that after' the first day of June eighteen 
hundred and thirty, all Indians then and at that time residing in said territory, and 
within any one of the counties as aforesaid, shall be liable and subject to such 
laws and regulations as the legislature may hereafter prescribe. 

Sect. S. And be it further enacted, that all laws, usages, and customs, made, 
·established, and enforced in the sai<l territory, by the said Cherokee Indians, be, 
and the same are hereby on an<l after the first of June eighteen hundred and 
thirty, declared null and voicl. 

Sect. 9. And be it further enacted, that no Indian or descendant of an Indian, 
residing within the Creek or Chel'Okee nations·or Indians, shall be deeme<\a 
competent witness or party to any suit in any court created by the constitution 
or laws of this state to which a white man may be a party. 

IRLEY HUDSON, 
Speaker·of the house of rep1·esentatives. 

TIIOl\IAS STOCKS, , 
President of the senate. · 

Assented to ·December 20, 1S28 . 

. r JOHN FORSYTH, 


Gpvernor. 


ACT OF 19 DECEMBER 1829. · • 

.11.n act to .add the territory lying within the chartered limita of Georgia, an.d 
now in tlle occupancy. of tjie Cherokee Indians, to the counties of Carroll, 
De Kalb, Gwinett, /Iall and Habersham, and to extend the laws of this 
state over the same, and to annul. all laws ·and ordinances made by the · 
Cherokee nation of Indians, and to provide for the compensation of officers 
serving legal procus in said territory, and to regulate the testimony of In
dians, and to repeal the ninth section of the act of eighteen hundred and 
twe~ity-eiglit up(>n this subject. 

Sect. 1. Be it enacted by the senate and house of representatives of the state 
of Georgia, in general assembly met, and it is hereby enacted by the authority of 
the same; that from and after the passing of this act, all, that part of the unlocatetl 
territory within the limits of this state, and which lies between the Alabama line 
and the old path leading from the Buzzard roost on the Chattahoochee, to Sally., 
Hughes's, on the Hightower river, thence to Thomas Pelets, on the old federal 
road, thence with said road to the Alabama line: be, and the same js hereby 
added to and shall become a_ part of the county of Carroll, , , · · 

Sect. 2. And be it.further enacted, that all that part·of said territory lying and 
being north of the last . mentioned line, and south of the road running from 
Charles Gait's ferry on the Chattahoochee river to Dick Roes, to where it inter
sects with the path aforesaid: be, and the same is hereby added to and shall 
become a part of the county of De Kalb. 

Sect. 3. And be it further° enacted, that alr that ·part of said territory lying 
north of the last mentioned line, and south of a line commencing at the mouth 
of Baldridge's creek, thence up sai<l creek to its source; from thence to where the 
federal rood cros8es the Hightower; thence with said road to the Tennessee line: 
be, and the same is hereby added to and shall become a part of the c01inty of 
.Gwinett. - · 
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Sect. 4. And be it further .enacted, that all that part of said territory lying 
north of said last mentioned line, and south of a line to commence on the Ches- ' 
tatee river, at the mouth ofYoholo creek, thenc~ up said creek to the top o'f the 
Blue ridge; thence to the head waters of Notley river; thence clown said river to 
the boundary line of Georgia: be, and the same is hereby added to and shall be
come a part of the county of Hall. · 

Sect. 5. And be it further enacted, that all that part of said territo;y lying 
north of said last mentioned lirle, }Vithin the limits of this state, be, and the 
same is hereby ad.Jed to and shall becot;ne a. part of the county of Habersham. 

Sect. 6. And be it further enacted, that all the laws, both civil and criminal, 
of this state, be, ·and the same are hereby extentled over said. portions of terri
tory respectively; and all persons whate.ver residing within the same, shall, after 
the first day of June next, be subject arid liable to the operation of said laws in 
the same manner as other citizens of this state, or the citizens of _said counties· 
respectively; and all writs and processes whatcver,'issued by the courts or officers 
of said courts, shall extend over and operate on the portions of territory hereby 
added to the same respectively. _ 

Sect. 7. And be it further ·enacted, that after the first day of June next, all 
laws, ordinances, orders and regulations, of any kind whatever, made, passed, 
or enacted by the Cherokee Indians, either in general council or in any other 
way whatever, or by any authority whatever of said tribe, be', and the same are 
hereby declared to be null and void and of no effect, as if the same had never 
existed; and in all cases of indictment or civil suits, it shall not be lawful for the 
defendant ~o justify under any of said laws, ordinances,'orders, or regulations; nor 
shall the courts of !hls.:t;i~e rermit the same to be given in evidence on the trial 
of any suit whatever. ~,..._ . · 

Sect. 8. And be it f~rther e'nacted, that it shati ;;;thelawful fQr any person or 
body of persons, by arbitrary power or by virtue of any· pretended rule, ordinance, 
law or custom of said Cherokee nation, to prevent by threats,· menaces, or other 
means, to endeavour to prevent any Indian of said nation residing within the 
chartered limits of this state, from enrolling as an. emigrant, or actually emigrating 
or removing from said nation; nor shall it bi lawful for any person or body of 
persons, by arbitrary power or by virtue of any pretended rule, ordinance, law or 

, custom of said nation, to punish in any n;ianner, or to molest either the person or 
property, or to abridge the rights or privileges of any Indian for, enrolling his. or 
her name as an emigrant, or for emigrating or intending to emigrate from said 
nation. · ' 

Sect. 9. And be it further enacted, that any·person or body or persons offending 
against the provisions of the foregoiog section, shall be guilty of a high misde
meanour, subject to indictment, ai.d on conviction shall be punished by confine
ment· in the common jail of any county of this state, or by confinement at hard 
labour in the penitentiary, for a term not exceeding four years, at the discretion of 
the court. · , , • 

Sect. 10. And be it f1trther enacted, that it shall not be lawful for any person 
or body of persons, by arbitrary power, or under colour of any pretended rule, 
ordinance, law or custom of said nation, to prevent or offer to prevent, or deter 
any Indian head man, chief or warrior of said nation, residing within the chartered 
limits of this state, from selling or ceding to ·the United States for the use of 
Georgia, the whole or any part of said territory, or to prevent or offer to prevent 
any Indian head man, chief or ~vanior, of said nation, residing as aforesaid, from 
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• meeting In council or treaty, any commissioner or commissioners on the part of 
the United States, for any purpose whatever. 

Sect. 11. And be it further enacted, that any person or body of persons offending. 
against the provisions of the foregoing sections, shall be guilty of a high misde· 
meanour, subject to indictment, and on conviction shall be confined at hard labour 
in the penitentiary for not less than four nor longer than six years, at the discre
tion of the court. 

Sect. 12. And be it further enacted, that it shall not be lawful for any person 
or body of persons, by arbitrary force or under colour of any pretended rules, ordi
nances, law, or custom of said nation, to take the life of any Indian residing as 
aforesaid, for enlisting as an emigrant; attempting to emigrate; ceding or at
tempting to cede; as aforesaid, the whole or any part of said territory; or meet

.ing or attempting to meet in treaty or in council, as aforesaid, any commissioner 
or commissioners as aforesaid; and any person or body of persons offending 
against the provisions of this section shall be guilty of murder, subject to indict
ment, and on c'onviction shall suffer death by hanging. 

Sect. 13. And be it further enacted, that should any of the foregoing offences 
be committed under colour of any pretended rules, ordinances, custom, or law 
of said nafion, all persons acting therein, either as individuals or as ·pretended 
executive, ministerial or judicial officers, shall be· deemed and considered as prin
cipals, and subject to the pains and penalties herein before described. 

Sect. 14. And be it further enacted, that for all demands which may come 
within the jurisdiction of a magistrate's court suit may be brought for the same 
in the nearest district of the county'to which the territory is hereby annexed, and 
all officers serving·any legal process on any person living on any portion of the 
territory herein named shall be- entitled to recover the sum of five cents for every 
mile be may ride to serve the same after crossing the present limits of said coun
ties, in addition to. the fees· already allowed by law; and in case any of said offi
cers should be resisted in the execution of any legal process issued by any court 
or magistrate, justice of the inferior court, or judge of the superior court of any 
of said counties, he is hereby auchorised to call out a sufficient number of the 
militia of said counties to aid and protect him in the execution of this duty. 

Sect. 15. And be it further enacted, that no Indian or descendant of any In
dian, residing within the Creek or Cherokee nations of Indians, shall be deemed 
a competent witness in any court of this state to which a white person may be a 
party, except such white person resides w1thin the said nation. ' 

WARREN JOURDAN, 
·Speaker of the house of representatives.' 

' THOMAS STOCKS, 
President of the .senate. 

Assented to 19 December 1829. 

GEORGE R. GILMER, 


Governor. 
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. . 
.flt the session of the legislature of the state of Georgia in 1830, laws were 

passed relating to the Cherokee country, copies of which could not be pro
cured, although diligent efforts have been made to obtain them. Thefol
lowing statement of these acts and of their purposes is abstracted from the 
supplemental bill, ante page 32. 

"An act to authorize the sur;ey and disposition of lands within the limits of 
Georgia, in the occupancy of. the Cherokee tribe of Indians, and all other unlo
cated lands within· the limit11 of the said state, claimed as· Creek land; and to 
a~thorize the governor to call out the military force to protect surveyors in the 
discharge of their duties; and to provide for the punishment of persons who may 
prevent, or attempt to prevent, any surveyor from performing his duties, as point
ed out by this act, or who Ehall wilfully cut down or deface any marked trees, 

, or remove any land-marks which may be made in pursuance of this act; and to 
protect the Indians in the peaceaLle possession of their improvements, and of the 
lots on which the same may be situate." · . 

This act received the assent of the governor of the state on the 21st Decem
ber 1830; and by its provisions surveyors are authorized to be appointed to go 
on the territo.ry occlj)ied by the Cherokees and all other unlocated land, within 
the limits of the state claimed as Creek land, and to lay it off ieto districts and 
sections, which are to be distributed by lottery among the people of Georgia, re
sei·ving the present occupancy of such improvements as the individuals of the 
Cherokee nation reside upon, with· the lots on which such improvements stand, 
and excepting froi:itsuch reserva~ents as the Cherokees may 

· have recently made near the gold mines. . - . . 

'" An act to declare void all contracts hereafter mad~ with the Cherokee In
dians, so far as the Indians are concerned;" which act received the assent of the 
governor of the state on the 23d December 1830. . 

Dy this act it is declared that no Cherokee shall be bound by any contract 
thereafter to be entered into with a white person or persons, nor be liable to be 
sued in any of the courts of law or equity of the state on such contract. 

"An act to provide for the tempo.rary disposal ~f the i'rnprovements and p'oss
. essions purchased from certain Cherokee Indians and residents;" which act re

ceived the assent of the governor of the state on the 22d December 1830. 
Dy this act the governor of the state is authorized to take possession of improve

ments, under a treaty· of the 6th l\Iay 1828, which was made between the Che
rokee Indians west of the l\Iississippi and the United States. Dy the same act 
the governor is authorized to take possession of other improvements claimed by 
Georgia under other treaties. • 

"An act to prevent the exercise p( assumed and arbitrary powe; by all per. 
sous under pretext of authority from the Cherokee Indians and their laws, and 
to prevent white pcrso.ns from residing within thafpart of the chartered limits 
of Georgia occupied by the Cherokee Indians, and to provide a guard for the 
protection of the gold mines, and to enforce the laws of the slate within the 
· aforesaid territory." 

This act received the assent of the governor of the state on the 22d Decern, 
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ber 1830. By this act it is made a high misJemeanour punishable by imprison
ment in the penitentiary, at hard Jabour, for four years, for the Cherokees to call 
a council or legislative assembly in their territory, under their constitution and 
laws, or to hold such council or 11ssembly, or to hold any court or tribunal 
whatever, or to serve process or execute the judgments of their own courts, 
with various other provisions of a like character. White persons are excluded 
from the territory, unless they go under a license from the governor of the state, 
and take the oath of allegiance to the state of Geprgia, when they are authorized 
to reside within the limits of the Cherokees. The turnpike roads and toll 
bridges erected by the Cherokees are abolished. . And the governor is author
ized to station an anned military force in the territory to guard the gold mines 
in the country of the Cherokees, to which the state of Georgia asserts an 
exclusive right, and to enforce the laws of Georgia upon them. · 

"An act to authorize the governor to take possession of the gold, silver, and 
other mines, lying and being in that section of the chartered limits of Georgia, 
commonly called the Cherokee country, and those opon all other unappropriated 
lands of the state, _and for punishing any person or persons who may hereafter be 
found trespassing upon the mines." 

This act received the assent of the governor of the state orl the 2d of Decem
ber 1830. · By the preamble to this act, the title to the mines in the Cherokee· 
country is asseTted to be in the state of Georgia. By its provisions twenty 
thousand dollars are appropriated, and placed at the disposal of the governor, to 
enable him to take possession of these mines; and it is made a crime in the 
Cherokees, punishable by imprisonment in \he penitentiary of Georgia, at hard 
labour, for four years, to work tho11« mines. , 

THE END. 

i, 
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