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In response to newspaper disclosures in December 2005 about
secret eavesdropping by the National Security Agency (NSA),1 a number of
lawsuits challenged the constitutionality and legality of the program. The
George W. Bush administration invoked the state secrets privilege as an absolute bar to litigation whenever the administration determines that the disclosure of agency documents would harm national security. In relying on the
privilege in one NSA case, the Justice Department argued that its assertion
‘‘assuredly [is] not any indication that the allegations the plaintiffs are making
are necessarily true. Nor is it an indication that the allegations are necessarily
false. They’re instead a function of the subject matter of those allegations. The
reality is that given the nature of those allegations, it would expose state secrets
for them to be either confirmed or denied.’’2 Whether such phone companies as
AT&T are cooperating with the government in intelligence gathering ‘‘is absolutely a secret; it’s a secret of the highest order.’’3
On 12 May 2006, a federal district court ruled that Khaled El-Masri could
not bring suit against the government on the grounds that he was illegally
detained as part of the CIA’s ‘‘extraordinary rendition’’ program, tortured, and
subjected to other inhumane treatment. The court held that the state secrets
privilege had been validly asserted.4 In a similar case, Maher Arar sued the
government for having him removed to Syria for the express purpose of deten-
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tion and interrogation under torture by Syrian officials. His case was dismissed
in part on state secrets grounds.5
In these and other cases, the Justice Department relies primarily on United
States v. Reynolds (1953), the first time that the Supreme Court recognized
the state secrets privilege. For a federal court to automatically accept claims
of state secrets by an interested party (the government)—and treat them
as absolute—would do great damage to the reputation and integrity of the
federal judiciary. It would repudiate any pretense of judicial independence,
objectivity, the weighing of evidence, or fairness to a private litigant. This is
especially true in the face of the repeated use of the privilege by the executive
branch over the past several decades.6
In his authoritative treatise on evidence, John Henry Wigmore recognized
that the state secrets privilege exists, but he concluded that the branch responsible for determining the necessity of the privilege is the judiciary, not the executive: ‘‘Shall every subordinate in the department have access to the secret,
and not the presiding officer of justice?’’7 A court that ‘‘abdicates its inherent
function of determining the facts upon which the admissibility of evidence depends will furnish to bureaucratic officials too ample opportunities for abusing
the privilege.’’8

REYNOLDS

IN

DISTRICT COURT

In United States v. Reynolds (1953), the Supreme Court for the first time recognized and upheld the state secrets privilege. Although the decision remains
the principal citation for the privilege, the circumstances of the case provide
powerful evidence that it was poorly and unwisely decided and should not be
relied on to sustain independent and unchecked executive power. Many legal
precedents exist, including Dred Scott and the Japanese-American cases of
World War II. Not all provide sound and compelling guidance for contemporary times.9
In Reynolds, three widows brought an action under the Federal Tort
Claims Act to sue the government for negligence in the midair explosion of
a B-29 bomber on 6 October 1948, over Waycross, Georgia. Five of eight crew
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members perished, as did four of the five civilian engineers on board, who had
served as technical advisers to an Air Force project. They provided assistance
with the secret equipment tested on the flight, all of which was known to
newspaper readers who learned of the crash the next day.10 The widows requested several key documents, including the accident report and the depositions of three surviving crew survivors.
The Federal Tort Claims Act of 1946 authorizes federal agencies to settle
any claim against the United States ‘‘caused by the negligent or wrongful act or
omission of any employee of the Government while acting within the scope
of his office or employment.’’11 Congress directed federal courts to treat the
government in the same manner as a private individual, deciding the dispute on
the basis of facts and with no partiality in favor of the government. The United
States ‘‘shall be liable in respect of such claims…in the same manner, and to
the same extent as a private individual under like circumstances, except that
the United States shall not be liable for interest prior to judgment, or for punitive damages.’’12
Other than the exceptions listed in the statute, Congress authorized courts
to adjudicate claims against the government and decide them fairly in light of
available facts. Congress empowered the courts to exercise independent judgment. There was no reason for judges to accept at face value a government’s
claim that an agency document requested by plaintiffs was somehow privileged, without the court itself examining the document to verify the government’s assertion. To uncritically accept the government’s word would be to
abdicate the court’s duty to protect the ability of each party to present its case
fairly in court. It would leave control entirely in the hands of self-interested
executive claims.
The three widows filed their lawsuit on 21 June 1949. The case was assigned
to Judge William H. Kirkpatrick, chief judge of the Eastern District in Pennsylvania. Representing the women were Charles J. Biddle and Francis Hopkinson
of Drinker Biddle & Reath, a prominent law firm in Philadelphia. Biddle submitted 31 questions to the government, requesting that it provide answers and
submit copies of identified records and documents. The government responded
to the interrogatories on 5 January 1950.13 The first question asked whether the
government had directed an investigation into the crash. If so, the government
was to attach to its answer a copy of the reports and findings of the investigation.14 The government acknowledged that there had been an investigation
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but refused to produce the accident report.15 No claim of state secrets was advanced at this stage.
Question 7 in the interrogatories: ‘‘Was any engine trouble experienced
with the said B-29 type aircraft on October 6, 1947, prior to the crash?’’16 The
government’s unhelpful reply: ‘‘Yes, almost immediately before the crash.’’
The last two questions sought information about possible mechanical or engineering defects on the B-29 for three months immediately preceding the crash.
Was it necessary at any time to postpone a scheduled flight of the plane because of those defects? The government answered in the negative.17 The last
question asked whether the government had prescribed modifications to the
B-29 engines to prevent overheating and to reduce fire hazards. If so, when
were the modifications prescribed? If any modifications had been carried out,
the interrogatory asked for details. The government’s answer to this crucial
question was a blunt and abrupt no.18 When the declassified accident report was
discovered on the Internet in 2000, the falsity of that answer became apparent.
In response to the widows’ request for the accident report and the statements
of the three surviving crew members, the government on 25 January offered five
reasons for withholding the documents. The first: ‘‘Report and findings of official
investigation of air crash near Waycross, Georgia, are privileged documents, part
of the executive files and declared confidential, pursuant to regulation promulgated under authority of Revised Statute 161 (5 U.S. Code 22).’’19 The citation
was to the Housekeeping Statute, which dates back to 1789 and merely directed
agency heads to keep custody of official documents. It did not in any way
authorize the withholding of documents from plaintiffs or the courts.20 The other
four reasons offered for withholding the documents relied on hearsay rules.21
Prior to the district court’s decision, several district and appellate courts
had issued important rulings on access to government documents considered
too sensitive, privileged, or secret to be shared with a private plaintiff. Judges
concluded that the documents should be given to the court to independently
determine and verify whether the government had accurately characterized the
contents.22 A district court decision in 1944, United States v. Haugen, involved a
national security dispute. The issue was whether a private company was a government contractor in the secret defense project at Hanford, Washington, a
project designed to create fission of uranium derivatives and the construction
of an atomic bomb. To show that the company was indeed a federal agency, the
government needed to produce the contract, but the original was with the
15
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General Accounting Office in Washington DC. As a substitute, the government tried to rely on oral testimony from a major, and the district judge initially
found that acceptable: ‘‘The right of the Army to refuse to disclose confidential information, the secrecy of which it deems necessary to national defense,
is indisputable.’’23
Can the government prosecute someone on the basis of a document it
refuses to release? The court proceeded to ask whether ‘‘secondary evidence’’
(not the contract but the oral testimony of the major) was admissible in a courtroom.24 It found it unsatisfactory to rely on ‘‘a copy of the copy.’’25 Because the
government had ‘‘failed to present the best evidence available to it,’’ the judge
concluded that he should have sustained the initial objection to the major’s
testimony. Without such evidence, the government had failed to sustain its
claim that the company was an agency of the United States.26 The court therefore dismissed the government’s prosecution. In short, the government could
withhold a requested document, but exercising that privilege could come at a
price: keep the document and lose the case.
In its appeal to the Ninth Circuit, the government decided to share the
disputed document with the trial court. After the district judge dismissed the
indictment, the government moved to reopen the case and submit the evidence
to the court.27 The trial then proceeded. The government handed the contract
to the court ‘‘for its consideration.’’28 Having examined the contract, and concluding that the company was an agency of the United States, the Ninth Circuit
affirmed the conviction.29
Struggles over access to government documents appear in several cases
decided in the years leading up to district court action in Reynolds. In Bank
Line Limited (1946), the plaintiffs requested a copy of the record prepared by
the U.S. Naval Board of Investigation regarding collisions between inbound
and outbound vessels of a convoy. The government withheld the record by
making a claim of privilege and arguing that disclosure would seriously hamper
the administration of the Navy Department. A district court ruled that the
plaintiff was entitled to the record. No reasons of national security had been
presented to justify the claim of privilege.30 In the government’s appeal to the
Second Circuit, letters were received from the Judge Advocate of the Navy and
the Acting Secretary of the Navy, both urging the appellate court to refuse
access to the Navy Board’s record because it would interfere with the Navy’s
investigatory and fact-finding procedure and would be prejudicial to the de23
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partment’s best interests.31 After the Second Circuit rejected the government’s
petition to deny production of the record, the district court in 1948 allowed
access to the documents by the plaintiffs.32 In referring to the sovereign’s
command Soit droit fait al partie (Let right be done to the party), it added this
observation: ‘‘But right cannot be done if the government is allowed to suppress the facts in its possession.’’33
Wunderly v. United States (1948) involved a collision between the plaintiff’s
automobile and an Army jeep. The government furnished the plaintiff with
copies of statements made by the driver and his immediate superior but refused
to furnish a copy of the statement of a major. A district court pointed out that
the Federal Tort Claims Act places the United States, with respect to claims
dealt with by the act, on a par with private litigants.34 It overruled the government’s position that the major’s statement was privileged. No contention had
been made ‘‘that any military secrets, possibly protected by the scope of
common law privilege, are involved.’’35 It relied in part on O’Neill v. United
States, a district court decision that had been handed down a few months
earlier, on 23 August 1948. The author of that decision was Judge Kirkpatrick.
The case involved a tort action under the Admiralty Act brought by a seaman
for personal injuries after damage to a tanker. Like the Federal Tort Claims
Act, the Suits in Admiralty Act put the government in all respects on a par with
private individuals in litigation. Judge Kirkpatrick held that the seaman was
entitled to receive written statements, taken by the Federal Bureau of Investigation (FBI), made by witnesses who had personal knowledge of the damage
done to the tanker.36
At the appellate level, with the case now called Alltmont, the Third Circuit
vacated Kirkpatrick’s order on 3 June 1949 because of confusion about which
documents the government would be compelled to hand over.37 Kirkpatrick
issued a new decree on 28 June to clarify what he meant by witnesses to the
accident.38 The Third Circuit was now in a position, on 23 November, to rule on
whether there had been a prior showing of good cause (required by Admiralty
Rule 32) to obtain the FBI statements. The Third Circuit reversed Kirkpatrick,
requiring him to determine whether the plaintiffs had shown good cause.
Access to the statements might be unnecessary because the plaintiffs had the
names and addresses of the persons who made statements to the FBI and could
therefore interview them directly.39
31
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In Cresmer v. United States (1949), the plaintiff directed the government to
produce for inspection and copying the record or report of the investigation
conducted by the Navy Board of Investigation of an air crash in Bayside, Long
Island, resulting in the death of a private citizen.40 The plaintiff claimed that
government negligence contributed to the accident. The government argued
that the person operating the plane, although an employee of the government,
was acting unlawfully and not within the scope of his office and employment.
The government also opposed the motion for production of documents on the
grounds that the report was privileged.41
To make sure that the report did not contain military secrets that would be
detrimental to the interest of U.S. armed forces or national security if disclosed, the district judge directed the government to produce the report for
his examination. He received the report, read it, and saw ‘‘nothing in it which
would in any way reveal a military secret or subject the United States and its
armed forces to any peril by reason of complete revelation.’’42 In the absence
of a showing of a war secret or a threat to national security, the judge ruled that
‘‘it would appear to be unseemly for the Government to thwart the efforts of a
plaintiff in a case such as this to learn as much as possible concerning the cause
of the disaster.’’43 The court granted the plaintiff’s motion for production of
the report.
Two other important decisions were handed down by federal courts before
Judge Kirkpatrick issued his ruling in the B-29 case. In Cotton Valley (1949), a
district court warned the United States of what would happen if it failed to
comply with a court order to produce documents requested by a private party.
The government could first submit the documents to the court for independent
scrutiny to test the government’s claim of privilege. Failure to follow that
procedure would mean that the court would dismiss the government’s effort to
file an antitrust action against the company.44 The Supreme Court affirmed that
judgment on 24 April 1950.45 Through this process, the government learned
that its refusal to release requested documents could come at a cost: dismissal
of a case.
The other lawsuit was Evans v. United States, decided by a district court on
12 May 1950. A private party brought a tort claims action against the government for an alleged negligent death caused by the crash of an Air Force plane.
The government refused to permit the private parties to see public documents,
including the official investigative report of the accident.46 The government
also withheld the names of any witnesses and their statements. The case was on
40
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all fours with the B-29 litigation. The court underscored its duty under the
Federal Tort Claims Act to adjudicate disputes in an independent manner and
to ensure that plaintiffs have adequate access to documents to prepare their
case: ‘‘It is not the exclusive right of any such agency of the Government to
decide for itself the privileged nature of any such documents, but the Court is
the one to judge of this when contention is made. This can be done by presenting to the Judge, without disclosure in the first instance to the other side,
whatever is claimed to have that status. The Court then decides whether it
is privileged or not. This would seem to be the inevitable consequence of the
Government submitting itself either as plaintiff or defendant to litigation with
private persons.’’47 In view of the allegations of the Evans complaint and the
motion to produce information, documents, and witnesses with respect to what
caused the accident, the court ruled that the plaintiffs had shown good cause to
have the requested materials submitted to them by the government.48
Guided by these lower court precedents, Judge Kirkpatrick decided on
30 June 1950 that the report of the B-29 accident and the findings of the Air
Force’s investigation ‘‘are not privileged.’’49 The interrogatories had flushed
out some basic facts, but the government’s answers ‘‘are far short of the full and
complete disclosure of facts which the spirit of the rules requires.’’50 He noted
that in response to the question, ‘‘Describe in detail the trouble experienced,’’
the government answered: ‘‘At between 18,500 or 19,000 feet manifold pressure
dropped to 23 inches on No. one engine.’’51 To Kirkpatrick, it was ‘‘obvious’’
that the government, in possession of the report and findings of its official
investigation, ‘‘knows more about the accident than this.’’52 The widows, he said,
were entitled to have the documents produced.
On 20 July, Judge Kirkpatrick issued an order permitting the plaintiffs to
inspect the requested documents and set a deadline of 7 August for the government to produce the documents.53 On 24 July, the Justice Department presented to Judge Kirkpatrick a number of letters, affidavits, and statements
explaining why the documents should not be released to the plaintiffs.54 On
9 August, Kirkpatrick met in court to hear from Francis Hopkinson for the
plaintiffs, two attorneys from the Justice Department, and two colonels from
the Judge Advocate General’s Office of the Air Force. Thomas J. Curtin,
Assistant U.S. Attorney, brought with him an affidavit signed by Maj. Gen.
Reginald C. Harmon, Judge Advocate General of the U.S. Air Force, who
stated that information and findings of the accident report and survivor state47
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ments ‘‘cannot be furnished without seriously hampering national security, flying
safety and the development of highly technical and secret military equipment.’’55
At the 9 August hearing, Curtin also brought with him an undated claim of
privilege by the Secretary of the Air Force, Thomas K. Finletter. This turned
out to be the pivotal document, spawning great confusion in the case decided
by the Supreme Court in 1953 and subsequent litigation in the 2003–06 period
when the three families went back to court to charge that the government had
deceived the judiciary. Finletter said that the B-29 carried ‘‘confidential equipment on board and any disclosure of its mission or information concerning its
operation or performance would be prejudicial to this Department and would
not be in the public interest.’’56 Those basic facts were known to newspaper
readers the day after the crash. Why did Finletter warn about disclosing the
plane’s mission or information concerning its operation or performance? Was
that type of information in the accident report or the survivor statements
sought by the widows? It would be discovered, a half century later, that those
documents disclosed nothing about the plane’s secret mission or the confidential equipment. Intentionally or not, the Finletter statement was a red herring.
Finletter regarded the compulsory production of the investigative report as
‘‘prejudicial to the efficient operation of the Department of the Air Force, …
not in the public interest, and … inconsistent with national security.’’ He asserted the privileged status of the requested reports ‘‘and … respectfully decline[d] to permit their production.’’57 Finletter was not relying primarily on
common law or the state secrets privilege. He relied on statutory authority
given by Congress in the Housekeeping Statute. Nothing in that statute implied
any authority on the part of federal agencies to withhold documents sought in
litigation.58 The last line of Finletter’s statement might imply the state secrets
privilege, in the sense of claiming that no matter what a federal judge ordered,
the executive branch could refuse. As the government learned in district court
and the Third Circuit, refusal could mean losing the case.
Judge Kirkpatrick announced at the 9 August hearing his impression that
the government was not contending that the case involved ‘‘the well recognized
common law privilege in regard to secrets or facts which might seriously harm
55
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the Government in its diplomatic relations, military operations or the national
security.’’ Curtin of the Justice Department requested that Kirkpatrick ‘‘pass
that for a minute, because that does come into this case in the second document’’ (the Finletter statement).59 Curtin insisted that ‘‘the findings of the head
of the Department are binding, and the judiciary cannot waive it.’’60 When it
came to statutory interpretation of agency authority over access to documents,
‘‘we contend [the department’s judgment] is final.’’61
Kirkpatrick pursued that point. Putting statutory questions aside, he wanted
to know if the government claimed a common law privilege over military
secrets, would the government’s decision be final and unreviewable by a court?
Curtin: ‘‘There is no other interpretation. In other words, I say that the Executive is the person who must make that determination, not the Judiciary.’’62
The state secrets privilege had made its appearance, even if the Justice Department would never expressly claim that privilege in its briefs submitted to the
district court.
On 21 September, Judge Kirkpatrick issued an amended order directing
the government to produce for his examination several documents ‘‘so that this
court may determine whether or not all or any parts of such documents contain
matters of a confidential nature, discovery of which would violate the Government’s privilege against disclosure of matters involving the national or public
interest.’’ The documents included the accident report and statements of the
three surviving crew members.63 When the government failed to produce
the documents for his inspection, he ruled in favor of the three widows.64
As earlier cases had signaled, the government’s refusal to produce requested
documents—either to plaintiffs or to a trial court—always ran a risk. The court
could simply decide in favor of the plaintiff.

THE THIRD CIRCUIT AFFIRMS
The government gave notice on 20 April 1951 that it would appeal Judge
Kirkpatrick’s decision.65 To the government, the ultimate issue was whether
the Housekeeping Statute ‘‘and the Constitutional doctrine of separation of
powers creates in the head of an executive department a discretion, to be exercised by him, to determine whether the public interest permits disclosure of
59

Brauner v. United States, Civil Action No. 9793 U.S. District Court for the Eastern District of
Pennsylvania, Transcript of Proceedings, 9 August 1950, 6.
60
Ibid., 9.
61
Ibid., 10.
62
Ibid.
63
Amended Order, 21 September 1950, Brauner and Payla v. United States, Civil Action No. 9793,
and Reynolds v.United States, Civil Action No. 10142 (E.D. Pa. 1950), 2.
64
Fisher, In the Name of National Security, 56–57.
65
Notice of Appeal to the United States Court of Appeals for the Third Circuit, Brauner and Palya
v. United States, Civil Action No. 9793, and Reynolds v. United States, Civil Action No. 10142 (E.D.
Pa. 1951).

THE STATE SECRETS PRIVILEGE

|

395

official records.’’66 No one argued that state secrets should be ‘‘disclosed’’ to the
public. Delivering the documents to a district judge, to be read in chambers,
could not be considered as disclosure. The government essentially argued that
access to evidence in a trial would be decided not by the judiciary but by one of
the parties to the case: the executive branch.
The government looked to British precedents for guidance: ‘‘We believe
that all controlling governmental and judicial material, here and in England,
clearly supports the view that, in this type of case at least, disclosure by the
head of an executive department cannot be coerced.’’67 Why this emphasis on
‘‘disclosure’’ when the procedure contemplated was always in camera inspection by a judge? Also, the analogy to Great Britain was misplaced because the
U.S. Constitution recognizes values and principles that broke decisively with
British history and practice, including an independent judiciary capable of
deciding against the executive branch, even in cases of national security. The
American Framers considered the British legal model, which placed all of
external affairs, foreign policy, and the war power in the executive, and firmly
rejected it.68
On 11 December 1951, the Third Circuit upheld the district court’s decision: ‘‘Considerations of justice may well demand that the plaintiffs should
have access to the facts, thus within the exclusive control of their opponent,
upon which they were required to rely to establish their right of recovery.’’69 In
tort claims cases, where the government had consented to be sued as a private
person, whatever claims of public interest might exist in withholding accident
reports ‘‘must yield to what Congress evidently regarded as the greater public
interest involved in seeing that justice is done to persons injured by governmental operations whom it has authorized to enforce their claims by suit
against the United States.’’70
In addition to matters of public law, the Third Circuit viewed the case from
the standpoint of policy. To grant the government the ‘‘sweeping privilege’’
it claimed would be ‘‘contrary to a sound public policy.’’71 It would be a small
step, the court said, toward ‘‘assert[ing] a privilege against any disclosure of records merely because they might prove embarrassing to government officers.’’72
The court rejected the government’s position that it was within ‘‘the sole province of the Secretary of the Air Force to determine whether any privileged
material is contained in the documents and … his determination of this question
must be accepted by the district court without any independent consideration
66
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of the matter by it. We cannot accede to this proposition.’’73 To hold that an
agency head in a suit to which the government is a party ‘‘may conclusively
determine the Government’s claim of privilege is to abdicate the judicial function and permit the executive branch of the Government to infringe the independent province of the judiciary as laid down by the Constitution.’’74

FINAL STEP: THE SUPREME COURT
Having lost in district court and the Third Circuit, the government petitioned
the Supreme Court for a writ of certiorari. After looking to history, practices
in the states, and British rulings, the government for the first time began to
press the state secrets privilege: ‘‘There are well settled privileges for state
secrets and for communications of informers, both of which are applicable
here, the first because the airplane which crashed was alleged by the Secretary
[of the Air Force] to be carrying secret equipment, and the second because the
secrecy necessary to encourage full disclosure by informants is also necessary
in order to encourage the freest possible discussion by survivors before Accident Investigation Boards.’’75
The fact that the plane was carrying secret equipment was known to newspaper readers the day after the crash.76 The fundamental issue, which the government repeatedly muddled, was whether the accident report and the survivor
statements contained secret information. As it turns out, they did not.77 In its
brief, the government invoked ‘‘the so-called Fstate secrets_ privilege,’’ claiming
that the claim of privilege by Secretary of the Air Force Finletter ‘‘falls squarely’’
under that privilege for various reasons. Nothing in the government’s argument
had anything to do with the contents of the accident report or the survivors’
statements. Had those documents been made available to the district court, it
would have seen nothing that related to military secrets or confidential equipment. At various places, the government’s brief misled the Supreme Court on
the contents of the accident report. It asserted: ‘‘To the extent that the report
reveals military secrets concerning the structure or performance of the plane
that crashed or deals with these factors in relation to projected or suggested
secret improvements it falls within the judicially recognized Fstate secrets_ privilege.’’78 ‘‘To the extent’’? In the case of the accident report and the survivor
statements, the extent was zero.79
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On 9 March 1953, the Supreme Court ruled that the government had
presented a valid claim of privilege. It did so without looking at the documents.
Divided 6 to 3, the Court described a confused level of judicial supervision:
‘‘The court itself must determine whether the circumstances are appropriate
for the claim of privilege, and yet do so without forcing a disclosure of the very
thing the privilege is designed to protect.’’80 If the government can keep the
actual documents from the judge, even for in camera inspection, there is no
basis on which a judge can ‘‘determine whether the circumstances are appropriate for the claim of privilege.’’ The court merely accepts at face value an
assertion by the government, an assertion that, in this case, proved to be false.
Nor is there any reason to regard in camera inspection as ‘‘disclosure.’’ The
Court reasoned that in the case of the privilege against disclosing documents,
the court ‘‘must be satisfied from all the evidence and circumstances’’ before it
decides to accept the claim of privilege.81 Denied actual documents, the judge
has no ‘‘evidence’’ other than claims and assertions by self-serving statements
from executive officials.
Finally, the Court cautioned that judicial control ‘‘over the evidence of a
case cannot be abdicated to the caprice of executive officers.’’82 If an executive
officer acted capriciously and arbitrarily, a court would have no way of discerning that behavior unless it personally examined in camera the disputed
documents. Without access to evidence, federal courts necessarily rely on vapors
and allusions. Through the process adopted by the Court, judicial control was
clearly ‘‘abdicated to the caprice of executive officers.’’ The Court surrendered
to the executive branch quintessential judicial duties over questions of privileges and evidence. The Court served not justice but the executive branch. It
signaled that in this type of national security case, the courtroom tilts away
from the private litigant and becomes a safe house for executive power.
The Supreme Court had two valid avenues before it. It could have followed
the path taken by the district court and the Third Circuit, deciding in favor of
the three widows because the government declined to release the accident
report and the survivor statements. As an alternative, it could have asked the
government to submit the disputed documents to the district court for in camera
review. Instead, the Court selected a third option that was the least justified,
assuming on the basis of ambiguous statements produced by the government
that the claim of state secrets had merit. In so doing, it resorted to a jumbled
reasoning process that in the hands of some lower courts, injured the rights of
private citizens and did damage to fair procedures and the rule of law. By failing
to examine the documents, the Court took the risk of being fooled. As it turned
out, it was, raising disturbing questions about the capacity of the judiciary to
function as an independent, trusted branch in the field of national security.
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FRAUD AGAINST

THE

COURT

Judith Loether was seven weeks old when her father, Albert Palya, died in the
B-29 crash. As she grew up, she learned that he had been killed in an effort
to develop secret equipment. After she had her first son in 1975, she began
thinking more about her father’s death. By the time she turned 41, she had a
better appreciation of how young her father was at the time of the accident. She
began researching the B-29 and the special equipment it carried.
On 10 February 2000, she stayed overnight with friends and decided to sit
down at the computer. For the first time, she entered the combination ‘‘B-29’’
plus ‘‘accident’’ into a search engine. The first hit that came up was a Web site
run by Michael Stowe, Accident-Report.com. He had a hobby of collecting and
selling military accident reports.83 He told Judy Loether he had the accident
report she wanted. Within a couple of weeks she had the report and began
reading it with great care, expecting to find passages on state secrets. To her
surprise, there were none. The report contained a few references to ‘‘secret equipment,’’ but she already knew that from newspaper stories that appeared the day
after the crash. She began sending out postcards to find the other two civilian
families involved in the B-29 crash: the Brauners and Patricia J. Herring.84
Loether, the Brauners, and Herring decided to sue the government for
deceiving the federal courts. Eventually they turned to the law firm that had
brought the original case, Drinker Biddle. The firm filed a motion for a writ of
coram nobis, charging that the government had misled the Supreme Court and
committed fraud against it. The writ is a motion to a court to review and correct
its judgment because it was based on an error of fact. In 1827, Justice Joseph
Story recognized the fundamental principle at play: ‘‘Every Court must be
presumed to exercise those powers belonging to it, which are necessary for the
promotion of public justice; and we do not doubt that this Court possesses the
power to reinstate any cause, dismissed by mistake.’’85
Two principles of law compete. One is the general rule of judicial finality.
As expressed by the Supreme Court in 1944, society is well served ‘‘by putting
an end to litigation after a case has been tried and judgment entered.’’86 Bringing
finality to a legal dispute offers important benefits, but a second principle also
demands respect. A court needs to revisit a judgment after discovering that
fraud has cast a shadow over the original ruling. Tolerating fraud in a particular
case reduces respect for judges and lowers confidence in the courts. Serious
consequences follow in allowing fraud to infect a ruling: ‘‘Tampering with the
administration of justice in the manner indisputably shown here involves far
more than an injury to a single litigant. It is a wrong against the institutions
set up to protect and safeguard the public, institutions in which fraud cannot
83
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complacently be tolerated consistently with the good order of society.…The
public welfare demands that the agencies of public justice be not so impotent
that they must always be mute and helpful victims of deception and fraud.’’87
On 4 March 2003, Wilson M. Brown III, of Drinker Biddle & Reath,
petitioned the Supreme Court for a ‘‘writ of error coram nobis to remedy fraud
upon this Court.’’ The petition asked the Court to vacate its decision in
Reynolds and reinstate the original judgment by the district court; award the
widows and their families damages to compensate them for their losses; and
award them attorneys fees and single or double costs as a sanction against
the government’s misconduct.88 With the benefit of the declassified accident
report and survivor statements, the petition detailed specific negligence by the
Air Force that led to the accident.89 The government filed a brief opposing the
petition.90 Without explanation, the Court on 23 June 2003 issued this ruling:
‘‘Motion for leave to file a petition for writ of error coram nobis denied.’’91 The
three families would have to start over again in the lower courts.
On 1 October 2003, the families filed an action in district court for relief
from judgment in order to remedy fraud on the court. They argued that the government’s action ‘‘was intended to and did subvert the processes of this Court,
the Court of Appeals, and the United States Supreme Court.’’92 In an opposing
brief, the government denied that the statements signed by Finletter and
Harmon constituted lies: ‘‘Neither Secretary Finletter’s claim of privilege, nor
General Harmon’s affidavit, makes any specific representation concerning the
contents of those documents [the accident report and witness statements].’’93
Yet it was because of the Finletter–Harmon statements that both the district
court and the Third Circuit supported in camera review and the Supreme Court
was convinced that the accident report contained secret information.
There was a reason for the government to withhold the accident report
from Judge Kirkpatrick. The report revealed clear negligence on the part of the
Air Force, which had not installed heat shields and had failed to brief the civilian engineers before the flight on the use of parachutes and emergency aircraft
evacuation.94 Had Kirkpatrick looked at the report, it would have been clear
that the government had lied in its response to Question 31 of the interrogatories, which asked whether any modifications had been prescribed for the
B-29 engines to prevent overheating and reduce the risk of fire hazard. The
87
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government’s answer: no.95 Reading the declassified accident report today, it is
obvious that other answers by the government were either inaccurate or false.
Through its own doing, the government faced serious problems. The first
was negligence by the Air Force. Why not simply concede mistakes and pay the
widows the sums that Judge Kirkpatrick had awarded: $80,000 each to Phyllis
Brauner and Elizabeth Palya, and $65,000 to Patricia Herring?96 The answer
to the three families in 2003 was the desire of the government to ‘‘fabricat[e]
a Ftest case_ for a favorable judicial ruling on claims of an executive or Fstate
secrets_ privilege—a case built on the fraudulent premise that the documents in
question contained Fsecret_ military or national security information.’’97
District Judge Legrome D. Davis held oral argument on 11 May 2004. Both
sides spent considerable time trying to divine the meaning of the Finletter–
Harmon statements. Wilson Brown said that the Finletter statement ‘‘could
not have been clearer’’ in saying that the Air Force objected to releasing the
documents because they were ‘‘concerned with this confidential mission and
equipment of the Air Force,’’ and that there was an intent on the part of the
government to suggest to the courts that these documents ‘‘contained references to confidential missions and descriptions of confidential equipment that
were secret.’’98 The government denied that the Finletter statement made representations ‘‘regarding the contents of the report or … that the report actually contains any specific description of the equipment or the nature of the
mission, although there actually is an allusion to the nature of the mission.’’99
In the original litigation, apparently none of the judges or justices ever said
to the government: ‘‘We have no idea what those statements mean. Do they say
that the accident report and the survivor statements contain military secrets or
state secrets?’’ Would the government have replied: ‘‘Why, no, Your Honor.
Those documents, requested by the plaintiffs, do not contain any military secrets or state secrets’’? It was to the government’s advantage to allow the statements to remain ambiguous. It was the responsibility of the plaintiffs and the
judiciary to remove the cloud. Instead, they left it there.
Judge Davis released his decision on 10 September 2004, granting the government’s motion to dismiss and instructing the Clerk of Court to ‘‘statistically
close this matter.’’100 He deferred to the government in this manner: ‘‘In all
likelihood, fifty years ago the government had a more accurate understanding
Fon the prospect of danger to [national security] from the disclosure of secret
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and sensitive information_ than lay persons could appreciate or that hindsight
now allows.’’101 That is not only pure assumption on Davis’s part but improperly implies that ‘‘disclosure’’ to Judge Kirkpatrick would have been disclosure
to the public.102
The families appealed to the Third Circuit. On 22 September 2005, the
appellate court decided in favor of the government. The second paragraph
made it clear where the court would end up: ‘‘Actions for fraud upon the court
are so rare that this Court has not previously had the occasion to articulate
legal definition of the concept. The concept of fraud upon the court challenges
the very principle upon which our judicial system is based: the finality of a
judgment.’’103 What counted most for the Third Circuit was not having to revisit
and redo an earlier decision, even if the government had misled the judiciary.
When the government invokes the state secrets privilege, one expects information that is so crucial and sensitive to national security that it cannot be
shared even with a judge in chambers. The Third Circuit pointed to three possible state secrets: ‘‘The accident report revealed, for example, that the project
was being carried out by Fthe 3150th Electronics Squadron,_ that the mission
required an Faircraft capable of dropping bombs_ and that the mission required
an airplane capable of Foperating at altitudes of 20,000 feet and above._’’104 The
last two elements cannot be a state secret. It was public knowledge that the confidential equipment was on board a B-29 flying at 20,000 feet and that the
aircraft was capable of dropping bombs. That’s what bombers do. It is implausible to regard the other two elements as so sensitive in nature that they could
not have been submitted for in camera review. On 1 May 2006, the Supreme
Court refused to take the case.105
The value given short shrift in this coram nobis case is the need to protect the integrity, independence, and reputation of the federal judiciary. The
Supreme Court in Reynolds accepted at face value the government’s assertion
that the accident report and survivors’ statements contained state secrets. That
assertion was false. By accepting the government’s claim and by not examining
the documents, the Court appeared to function as an arm of the executive
branch and failed to exercise independent judgment. When courts operate in
that manner, litigants and citizens lose faith in the judiciary, the rule of law, and
the system of checks and balances.

THE JUDGE RUNS THE COURTROOM
Deciding questions of privileges and access to evidence is central to the conduct of a trial by the judge. In his standard treatise on evidence, John Henry
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Wigmore recognized the existence of ‘‘state secrets’’ but also concluded that
the scope of that privilege had to be decided by a judge, not executive officials.
He agreed that there ‘‘must be a privilege for secrets of State, i.e. matters whose
disclosure would endager [sic] the Nation’s governmental requirements or its
relations of friendship and profit with other nations.’’ Yet he cautioned that
this privilege ‘‘has been so often improperly invoked and so loosely misapplied
that a strict definition of its legitimate limits must be made.’’106 On the duty to
give evidence, Wigmore was unambiguous: ‘‘Let it be understood, then, that
there is no exemption, for officials as such, or for the Executive as such, from
the universal testimonial duty to give evidence in judicial investigations.’’107
Wigmore posed the key question: Who should determine the necessity for
secrecy? The executive or the judiciary? As with other privileges, it should be
the court: ‘‘Both principle and policy demand that the determination of the
privilege shall be for the Court.’’108
The issues explored by Wigmore resurfaced in the late 1960s and early
1970s, when expert committees attempted to define ‘‘state secrets’’ and determine which branch should decide the scope and application of privileges
in court. An Advisory Committee on Rules of Evidence, appointed by Chief
Justice Earl Warren in March 1965, held its initial meeting and began work
three months later. In December 1968, the committee completed a preliminary
draft of rules of evidence. Among the many proposals was Rule 5-09, covering
‘‘secrets of state,’’ defined as ‘‘information not open or theretofore officially
disclosed to the public concerning the national defense or the international
relations of the United States.’’109 Nothing in that definition prevented the executive branch from releasing state secrets to a judge to be read in chambers. It
merely restricted the disclosure of information to the public.
The committee recognized that the government ‘‘has a privilege to refuse
to give evidence and to prevent any person from giving evidence upon a showing of substantial danger that the evidence will disclose a secret of state.’’110
Drawing language and ideas from Reynolds, the committee said that the privilege may be claimed only by the chief officer of the department administering
the subject matter that the secret concerned. That officer would be required
to make a showing to the judge, ‘‘in whole or in part in the form of a written
statement.’’ The trial judge ‘‘may hear the matter in chambers, but all counsel
are entitled to inspect the claim and showing and to be heard thereon.’’111 The
judge ‘‘may take any protective measure which the interests of the government
and the furtherance of justice may require.’’112
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If the judge sustained a claim of privilege for a state secret involving the
government as a party, the court would have several options. When the claim
deprived a private party of ‘‘material evidence,’’ the judge could make ‘‘any
further orders which the interests of justice require, including striking the testimony of a witness, declaring a mistrial, finding against the government upon
an issue as to which the evidence is relevant, or dismissing the action.’’113 The
draft report placed final control with the judge, not the agency head.
Because of that feature and others, the Justice Department vigorously opposed the draft. It wanted the proposed rule changed to recognize that the executive’s classification of information as a state secret was final and binding on
judges.114 A revised draft, renumbering the rule from 5-09 to 509, was released
in March 1972. It eliminated the definition of ‘‘a secret of state’’ and therefore
had to strike ‘‘secret’’ from various places in the rule. The new draft rewrote the
general rule of privilege to prevent any person from giving evidence upon a
showing of ‘‘reasonable likelihood of danger that the disclosure of the evidence
will be detrimental or injurious to the national defense or the international
relations of the United States.’’115 Final control remained with the judge.
In addition to opposition from the Justice Department, several prominent
members of Congress voiced their objections, partly because of the legislative procedure used to adopt rules of evidence for the courts (giving Congress
only 90 days to disapprove). Objections were aimed at Rule 509, which some
lawmakers thought weakened the Court’s decision in Reynolds.116 Deputy
Attorney General Richard Kleindienst wanted the rule rewritten to recognize
that the government had the privilege not to disclose ‘‘official information if
such disclosure would be contrary to the public interest.’’117 The Justice Department insisted that once a department official, pursuant to executive order,
decided to classify information as affecting national security, that judgment
must be regarded as having ‘‘conclusive weight’’ in determining state secrets
unless the classification was ‘‘clearly arbitrary and capricious.’’118
How would that procedure work? Which branch would decide that the classification was clearly arbitrary and capricious, and on what grounds? Would
final judgment be left to the self-interest of the executive branch? Only a court
could provide an effective, credible, and independent check. To reach an informed conclusion, the judge had to examine the document.
The Supreme Court sent the proposed rules of evidence to Congress on
5 February 1973, to take effect 1 July 1973. New language for Rule 509 included
a redrafted definition of ‘‘secret of state’’: ‘‘A Fsecret of state_ is a governmental
113
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secret relating to the national defense or the international relations of the
United States.’’119 Congress concluded that it lacked time to thoroughly review
all the proposed rules of evidence within 90 days and vote to disapprove
particular ones. It passed legislation to provide that the proposed rules ‘‘shall
have no force or effect’’ unless expressly approved by Congress.120 Approval
never came. Among the rejected rules was Rule 509.
Congress passed the rules of evidence in 1975, including Rule 501 on privileges. It comes down squarely on the side of authorizing courts to decide the
scope of a privilege. The rule covers all parties to a case, including the government. It does not recognize any authority on the part of the executive branch to
dictate the reach of a privilege. There is no acknowledgment of state secrets.
The only exception in Rule 501 concerns civil actions at the state level. Rule
501 provides: ‘‘Except as otherwise required by the Constitution of the United
States or provided by Act of Congress or in rules prescribed by the Supreme
Court pursuant to statutory authority, the privilege of a witness, person, government, State, or political subdivision thereof shall be governed by the principles of the common law as they may be interpreted by the courts of the United
States in the light of reason and experience.’’121
The legislative history of Rule 501 explains how and why the provisions on
state secrets were deleted.122 When the bill reached the House floor, it came
with a closed rule that prohibited amendments. The privileges covered by the
rule (including government secrets, husband and wife, physician and patient,
and reporters) were considered ‘‘matters of substantive law’’ rather than rules
of evidence: ‘‘We were so divided on that subject ourselves, let alone what the
House would be, that we would never get a bill if we got bogged down in that
subject matter which really ought to be taken up separately in separate legislation.’’123 The Senate Judiciary Committee also reported on the fractious nature
of the rule on privileges: ‘‘Critics attacked, and proponents defended, the
secrets of state and official information privileges,’’ the husband-wife privilege
‘‘drew fire,’’ the doctor-patient privilege ‘‘seemed to satisfy no one,’’ the attorneyclient privilege ‘‘came in for its share of criticism,’’ and many objections were
raised over the failure to include a reporter’s privilege.124 Under those crosspressures, Congress abandoned Rule 509.125
Executive officials who invoke the state secrets privilege often understand
that the branch that decides questions of privileges and evidence is the judi119
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ciary, not the executive. On 10 February 2000, CIA Director George J. Tenet
signed a formal claim of state secrets in the case of Richard M. Barlow, adding:
‘‘I recognize it is the Court’s decision rather than mine to determine whether
requested material is relevant to matters being addressed in litigation.’’126 That
language stands as a model of executive subordination to the rule of law and
undergirds the constitutional principle of judicial independence.

INVOKING

THE

PRIVILEGE

AT A

COST

If the government decides to invoke the state secrets privilege, courts have
many effective methods to protect their integrity. They can advise the executive branch that if it persists in asserting the privilege, to the point of withholding requested documents from in camera inspection, it will lose the case.
That was the position taken by the district court and the Third Circuit in
Reynolds. It was the proper position, and the Supreme Court would have
protected its dignity and independence by following the same course. It failed
to do so and paid a price, as did the three widows. Telling the executive branch
it will lose a case applies to three categories of cases: when the government
brings a criminal case, when it brings a civil case, and when it is a defendant, as
it was in the tort claims case of Reynolds.
In criminal cases, it has long been recognized that if federal prosecutors
want to charge someone with a crime, the defendant has a right of access to
documents to establish innocence. In Reynolds, the government’s brief to the
Supreme Court cited the trial of Aaron Burr in 1807 as an example of when the
government had ‘‘refused to divulge, in response to subpoenas, confidential
portions of documents in the possession of the executive.’’127 Later in the brief,
the government produced a list of ‘‘successful assertions of the [evidentiary]
privilege,’’ including the Burr trial.128 The facts are otherwise. Aaron Burr was
charged with treason and faced the death penalty. For that reason, the administration of Thomas Jefferson understood that he had a right to whatever documents were needed to clear his name. The presiding judge at the trial, Chief
Justice John Marshall, stated his willingness to suppress certain documents
upon learning ‘‘it is not the wish of the executive to disclose,’’ but immediately
added: ‘‘if it be not immediately and essentially applicable to the point.’’129
Marshall was concerned that the judiciary would lose respect if it failed to give
an accused access to information needed for his defense. Withholding docu126
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ments in a criminal case would ‘‘tarnish the reputation of the court which had
given its sanction to its being withheld.’’ Were he a party to this withholding,
Marshall said he would be compelled ‘‘to look back on any part of my official
conduct with so much self-reproach as I should feel.’’130
The record shows that Jefferson was ready ‘‘to furnish on all occasions
whatever the purposes of justice may require’’ and had given one letter to
Attorney General Caesar Rodney to be taken to Richmond for the trial, and
expressed ‘‘a perfect willingness to do what is right.’’131 George Hay, one of the
government attorneys handling the prosecution, thought there might be some
matters in the letters ‘‘which ought not to be made public,’’ but was willing to
put them ‘‘in the hands of the clerk confidentially, and he could copy all those
parts which had relation to the cause.’’132 Hay stood ready to show the letters to
Burr’s attorneys for examination, and he ‘‘would depend on their candor and
integrity to make no improper disclosures; and if there should be any difference
of opinion as to what were confidential passages, the court should decide.’’133 In
the end, the jury found Burr not guilty on the charge of treason and not guilty on
a second charge, a misdemeanor.134
In the decade before Reynolds, federal courts had reviewed procedures for
allowing access to documents in a criminal case. They disagreed that judicial
deference to executive departments could allow the suppression of documents
in a criminal proceeding that might ‘‘tend to exculpate.’’135 In such situations,
the government must choose: ‘‘Either it must leave the transactions in the obscurity from which a trial will draw them, or it must expose them fully.’’136 If the
government decides to prosecute someone, it must either release documents
that are exculpatory or drop the case. In 1946, the Second Circuit reminded the
government that when it ‘‘institutes criminal proceedings in which evidence,
otherwise privileged under a statute or regulation, becomes importantly relevant, it abandons the privilege.’’137
The Watergate tapes case involved executive privilege, not state secrets,
but in ruling against President Richard Nixon, the Supreme Court recognized
that in a criminal case, where defendants need information to protect their
rights in court, the president’s general authority over agency information cannot override the specific need for evidence.138 ‘‘The ends of criminal justice
would be defeated if judgments were to be founded on a partial or speculative
presentation of the facts. The very integrity of the judicial system and public
130
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confidence in the system depend on full disclosure of all the facts, within the
framework of the rules of evidence.’’139
In the Watergate tapes case, the Court noted: ‘‘We are not here concerned
with the balance between the President’s generalized interest in confidentiality
and the need for relevant evidence in civil litigation.’’140 Still, lower courts
frequently tell the government that when it brings a civil case against a private
party, it must be prepared to either surrender documents sought by the defendant or drop the charges. Once a government official seeks relief in a court of
law, the official ‘‘must be held to have waived any privilege, which he otherwise
might have had, to withhold testimony required by the rules of pleading
or evidence as a basis for such relief.’’141 The choice: give up the privilege or
abandon the case.
In 1958, the Eighth Circuit dismissed a lawsuit brought by the Secretary of
Labor after he refused to obey court orders directing him to produce for the
defendants four statements taken by the Secretary’s investigators. The government argued that the statements were privileged. To the court, the issue of
privilege was one for the judiciary.142 In 1961, the government lost a case when
the National Labor Relations Board refused to permit testimony sought by a
company charged with unfair labor practices. The Fifth Circuit insisted that
‘‘fundamental fairness’’ required that the company ‘‘be allowed to introduce
testimony that may impeach the evidence offered against it. The N.L.R.B. cannot hide behind a self-erected wall evidence adverse to its interest as a litigant.’’143 Other decisions underscore the principle that when the government
brings a civil suit, it waives any privilege.144
When a private party brings a case against the government, as in a tort
claims action, the government may be put in the position of either releasing
requested documents or losing the case. In Reynolds, both the district court and
the Third Circuit told the government that if it insisted on withholding the
accident report and the survivor statements, it would lose. Only at the level of
the Supreme Court was the government allowed to both withhold documents
and prevail on the merits. To prevent abuse of the judiciary, a trial court must
at least conduct in camera review to judge the government’s claim of privilege,
including state secrets. ‘‘Any other rule would permit the Government to classify documents just to avoid their production even though there is need for
their production and no true need for secrecy.’’145
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In 1977, private citizens sued the government after the arrest of over a
thousand persons who demonstrated against the Vietnam War. The plaintiffs
subpoenaed White House tapes. The D.C. Circuit rejected the position that a
presidential privilege of confidentiality ‘‘was absolute in the context of civil
litigation.’’146 The court emphasized that there is ‘‘a strong constitutional value
in the need for disclosure in order to provide the kind of enforcement of constitutional rights that is presented by a civil action for damages, at least where,
as here, the action is tantamount to a charge of civil conspiracy among high
officers of government to deny a class of citizens their constitutional rights and
where there has been sufficient evidentiary substantiation to avoid the inference that the demand reflects mere harassment.’’147

CONCLUSIONS
The courts must take care to restore confidence in the judiciary, in the sanctity
of the courtroom, and in the system of checks and balances. The state secrets
privilege is qualified, not absolute. Otherwise there is no adversary process
in court, no exercise of judicial independence over what evidence is needed,
and no fairness accorded to private litigants who challenge the government. In
1971, the D.C. Circuit stated that an ‘‘essential ingredient of our rule of law is
the authority of the courts to determine whether an executive official or agency
has complied with the Constitution and with the mandates of Congress which
define and limit the authority of the executive. Any claim to executive absolutism cannot override the duty of the court to assure that an official has not
exceeded his charter or flouted the legislative will.’’148 To grant an executive
official absolute authority over agency documents would empower the government ‘‘to cover up all evidence of fraud and corruption when a federal court or
grand jury was investigating malfeasance in office, and this is not the law.’’149
There is no justification in law or history for a court to acquiesce to the
accuracy of affidavits, statements, and declarations submitted by the executive
branch. To defer to agency claims about privileged documents and state secrets
is to abandon the independence that the Constitution vests in the courts and
place in jeopardy the individual liberties that depend on institutional and
public checks.
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