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[CHAPTER 128.]
AN ACT

To provide a new civil code for the Canal Zone ana to repeai the existing civil
code.

Be it enacted by the Senate ond House of Representatives of the
United States of America in Congress assembled, That the seventy-
seven chapters hereinafter set forth shall constitute the Civil Code
of the Canal Zone.

CHAPTER 1—PRELIMINARY PROVISIONS

Sgorron 1. Trree oF Tais Acor.—This Act shall be known as the
Civil Code of the Canal Zone.
Src. 2. WHEN THIS CODE TAKES EFFECT.— T his code shall take effect

_on the first day of October, nineteen hundred and thirty-three.

Not retroactive.

Rules of construe-
tion.

_Construing  provi-
sions similar to existing
laws.,

Actions, ele., not
affected.

Holidays.
Executive Order No.
1888.

Business days.

Computation of time.

. Performances on hol-
iduys,

‘Words and phrases,
eonstruction.

Skc. 8. Nor nErroactive—No part of it is retroactive, unless
expressly so declared.

Sec. 4. Rores oF construorioN.—The rule of the common law,
that statutes in derogation thereof are to be strictly construed, has
no application to this code. The code establishes the law of the Canal
Zone respecting the subjects to which it relates, and its provisions are
to be liberally construed with a view to effect its objects and to pro-
mote justice.

Sec. 5. PROVISIONS SIMILAR TO EXISTING LAWS, HOW CONSTRUED.—
The provisions of this code, so far as they are substantially the same
as existing statutes, must be construed as continuations thereof, and
not as new enactments.

SEkc. 6. ACTIONS, AND 80 FORTH, NOT AFFECTED.—No action or pro-
ceeding commenced before this code takes effect, and no right accrued,
is affected by its provisions.

Seoc. 7. Lkcan morpays.—Except as otherwise provided in section
12 of the Executive order of February 2, 1914, as amended, the fol-
lowing are the legal holidays in the Canal Zone: Every Sunday,
January 1, February 22, Good Friday, May 30, July 4, Labor Day,
November 8, Thanksgiving Day, and December 25. If a legal holi-
day other than Sunday falls on the first day of the week, the Monday
following will be observed as a legal holiday. As far as practicable,
all public business will be suspended on these days.

Sro. 8. Bustyess pays—All other days than those mentioned in
section 7 are to be deemed business days for all purposes.

Sro. 9. ComruramoN oF Time—The time in which any act provided
by law is to be done is computed by excluding the first day and
including the last, unless the last day is a holiday, and then it is also
excluded.

Sec. 10. CERTAIN ACTS NOT TO BE DONE ON HOLIDAYS.— VW henever
any act of a secular nature, other than a work of necessity or mercy,
is appointed by law or contract to be performed upon a particular
day, which day falls upon a holiday, it may be performed upon the
next business day, with the same eifect as 1f it had been performed
upon the day appointed.

Sec. 11. WorDS AND PHRASES, HOW CONSTRUED.—W ords and phrases
are construed according to the context and the approved usage of the
language; but technical words and phrases, and such others as may
have acquired a peculiar and appropriate meaning in law, or are
defined in section 12, are to be construed according to such peculiar
and appropriate meaning or definition.
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Cros8s REFERENCES

Technical words, how construed, see sections 361 and 556.
Construction of words in contracts, see sections 555 and 556.
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Posi, pp. 1173, 1198.
Posi, p. 1168,

. Sec. 12. WORDS ; DEFINITION ; SIGNIFICATION OF WORDS.—Words used _Desnition; significa-
in this code in the present tense include the future as well as the %™

present; words used in the masculine gender include the feminine
and neuter; the singular number includes the plural, and the plural
the singular; the word person includes a corporation as well as a
natural person; writing includes printing and typewriting; oath
includes affirmation or declaration ; and every mode of oral statement,
under oath or affirmation, is embraced by the term “testify ”, and
every written one in the term “ depose ”; signature or subseription
includes mark, when the person can not write, his name being written
near it, by a person who writes his own name as a witness; provided,
that when a signature is by mark it must in order that the same
may be acknowledged or may serve as the signature to any sworn
statement be witnessed by two persons who must subscribe their own
names as witnesses thereto. The following words have in this code
the signification attached to them in this section, unless otherwise
apparent from the context:

1. The word “ property ” includes property real and personal;

2. The words “real property ” are coextensive with lands, tene-
ments, and hereditaments;

8. The words “ personal property ” include money, goods, chattels,
things in action, and evidences of debt;

4, The word “ month ” means a calendar month, unless otherwise
expressed ;

5. The word “ will ” includes codicil.

Sec. 13. NOTICE, ACTUAL AND CONSTRUCTIVE.—Notice is:

1. Actual—which consists in express information of a fact; or,

2. Constructive—which is imputed by law.

Sec. 14. CONSTRUCTIVE NOTICE, WHEN DEEMED.—Every person who
has actual notice of circumstances sufficient to put a prudent man
upon inquiry as to a particular fact, has constructive notice of the
fact itself in all cases in which, by prosecuting such inquiry, he might
have learned such fact.

CHAPTER 2.—~PERSONS

Section 15. Minors, wao Are—Minors are all persons under
twenty-one years of age: Provided, That this section shall be subject
to the provisions of chapters 4 to 6 of this code and shall not be
construed as repealing or limiting the provisions of section 148:
Provided, further, That upon the lawful marriage of any female of
the age of eighteen years or over but under the age of twenty-one
years, such female shall be deemed an adult person for the purpose
of entering into any engagement or transaction respecting property
or any contract, the same as if such person were over twenty-one
years of age.

Sec. 16. PERIODS OF MINORITY, HOW CALCULATED.—The periods
specified in section 15 must be calculated from the first minute of
the day on which persons are born to the same minute of the
corresponding day completing the period of minority.

Sec. 17. Apurts, wao ArE—AIll other persons are adults.

Sec. 18. UnsorN cHILD.—A child conceived, but not yet born, is to

be deemed an existing person, so far as may be necessary for its
interests in the event of its subsequent birth.
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CroSs REFERENCE
Posthumous children, rights of, see sections 213, 231, 370, and 419.

Skc. 19. DELEGATION OF POWERS; MINORS—A minor can not give
a delegation of power, nor, under the age of eightcen, make a con-
tract relating to real property, or any interest therein, or relating to
any personal property not in his immediate possession or control.

Sro. 20. CoNTRACTS BY MINORS.—A minor may make any other
contract than as specified in section 19, in the same manner as an
adult, subject only to his power of disaffirmance under the provisions
of this chapter, and subject to the provisions of the chapter on
marriage.

Sec. 21. WHEN MINOR MAY DISAFFIRM.—In all cases other than
those specified in sections 22 and 28, the contract of a minor, if made
whilst he is under the age of eighteen, may be disaffirmed by the
minor himself, either before his majority or within a reasonable time
afterwards; or, in case of his death within that period, by his beirs or
personal representatives; and if the contract be made by the minor
whilst he is over the age of eighteen, it may be disaffirmed in like
manner upon restoring the consideration to the party from whom it
wag received, or paying its equivalent.

Skc. 22. MINOR CAN NOT DISAFFIRM CONTRACT FOR NECESSARTES.—A
minor cannot disaffirm a contract, otherwise valid, to pay the reason-
able value of things necessary for his support, or that of his family,
entered into by him when not under the care of a parent or guardian
able to provide for him or them.

Skc. 23. MINOR CAN NOT DISAFFIRM CERTAIN OBLIGATIONS.—A. minor
can not disaffirm an obligation, otherwise valid, entered into by him
under the express authority or direction of a statute.

Src. 24. CONTRAOTS BY PERSONS WITHOUT UNDERSTANDING.—A per-
son entirely without understanding has no power to make a contract
of any kind, but he is liable for the reasonable value of things fur-
nished to him necessary for his support or the support of his family.

Cross REFERENCER
Contracts of insane persons, see sections 491 and 492,

Sno, 25, CONTRACTS BY PERSONS OF UNSOUND MIND.—A contract of a
person of unsound mind, but not entirely without understanding,
made before his incapacity has been judicially determined, is subject
to rescission, as provided in sections 580 to 583. .

Cross REFERENCE
Rescission of contracts, See sections 580 to 583 and 1645 to 1647.

Sec. 26. PowEers OF PERSONS WHOSE INCAPACITY F¥AS BEEN
apgupeep.—After his inecapacity has been judicially determined, a
person of unsound mind can make no contract, nor delegate any
power or waive any right, until his restoration to capacity. But a
certificate from the medical superintendent or resident physician of
the insane asylum to which such person may have been committed,
showing that such person had been discharged therefrom, cured and
restored to reason, shall establish the presumption of legal capacity
in such person from the time of such discharge.

Seo. 27. MINORS LIABLE FOR WRONGS, BUT NOT LIABLE FOR EXEMPLARY
paMAcES.—A minor, or person of unsound mind, of whatever degree,
is civilly Liable for a wrong done by him, but is not liable in exem-
plary damages unless at the time of the act he was capable of know-
ing that it was wrongful.
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_SEc. 28. MINORS MAY ENFORCE THEIR RIGHTS.—A minor may enforce
his rights by civil action, or other legal proceedings, in the same
nlqlanner as a person of full age, except that a guardian must conduct
the same.

CHAPTER 38—PERSONAL RIGHTS

_SecrioN 29. GENERAL PERSONAL RIGHTS.—Besides the personal
rights mentioned or recognized in the Executive Order of May 9,
1904, and in the Code of Criminal Procedure, every person has, sub-
ject to the qualifications and restrictions provided by law, the right
of protection from bodily restraint or harm, from personal insult,
from defamation, and from injury to his personal relations.

Sec. 80. DeramaTioN, wHAT—Defamation is effected by:

1. Libel;

2. Slander.

Skc. 31. Lmsern, waar.—Libel is a false-and unprivileged publica-
tion by writing, printing, picture, effigy, or other fixed representation
to the eye, which exposes any person to hatred, contempt, ridicule,
or obloquy, or which causes him to be shunned or avoided, or which
has a tendency to injure him in his occupation.

Cross REFERENCE

Privileged publication, see sections 33 and 34.

Src. 82. SraxpeEr, wHAT.—Slander is a false and unprivileged
publication other than libel, which:

1. Charges any person with crime, or with having been indicted,
convicted, or punished for crime;

2. Imputes in him the present existence of an infectious, conta-
gious, or loathesome disease;

3. Tends directly to injure him in respect to his office, profession,
trade, or business, either by imputing to him general disqualification
in those respects which the office or other occupation peculiarly
requires, or by imputing something with reference to his office,
professfiion, trade, or business that has a natural tendency to lessen
its profits;

4.p Imputes to him impotence of a want of chastity; or,

5. Which, by natural consequence, causes actual damage.

Swkc. 83. PriviLEcED PUBLICATIONS.—A. privileged publication is

one made—

1. In the proper discharge of an official duty.

2. In any judicial roceedin%Z or in an{ other official proceeding
authorized by law: Provided, That an allegation or averment con-
tained in any pleading or affidavit filed in an action for divorce or
an action prosecuted under section 97 made of or concerning a
person by or against whom no affirmative relief is prayed in such
action shall not be a privileged publication as to the person making
said allegation or averment within the meaning of this section
unless such pleading be verified or affidavit sworn to, and be made
without malice, by one having reasonable and probable cause for
believing the truth of such allegation or averment and unless such
allegation or averment be material and relevant to the issues in
such action.

3. In a communication, without malice, to a person interested
therein, (1) by one who is also interested, or (2) by one who stands
in such relation to the person interested as to afford a reasonable
ground for supposing the motive for the communication innocent,
or (3) who is requested by the person interested to give the

information.
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4. By a fair and true report, without malice, in a public journal,
of (1) a judicial or (2) other public official proceeding, or (8) of
anything said in the course thereof, or (4) of a verified charge or
complaint made by any person to a public official, upon which
complaint a warrant shall have been issued.

5. By a fair and true report, without malice, of (1) the proceed-
ings of a public meeting, if such meeting was lawfully convened
for a lawful purpose and open to the public, or (2) the publication of
the matter complained of was for the public benefit.

Skc. 84. MaLIcE Not INFERRED.—In the cases provided for in sub-
divisions three, four, and five, of section 33, malice is not inferred
from the communication or publication.
pctonalrelationsfor-~ Sgo. 35, PERSONAL RELATIONS FORBID ABDUCTION AXND SEDUCTION.—

id abduction and se- . . . .
duction. The rights of personal relations forbid:
1. The abduction of a husband from his wife, or of a parent from
his child. .
2. The abduction or enticement of a wife from her husband, or a
child from a parent, or from a guardian entitled to its custody.
3. The seduction of daughter or orphan sister.

Malice not inferred.

Cross REFERENCE

Post, p. 1333. Damages for seduction, see section 1619.

Right to use force.  Qp; 36, RiGHT TO USE FORCE—Any necessary force may be used to
protect from wrongful injury the person or property of oneself, or
of a wife, husband, child, parent, or other relative, or member of

one’s family, or of a ward, servant, master, or guest.

MARRIAGE. CHAPTER 4—MARRIAGE

What constitutes. Skc. 87. WHAT CONSTITUTES MARRIAGE—Marriage is a personal
relation arising out of a civil contract, to which the consent of
parties capable of making that contract is necessary. Consent alone
will not constitute marriage; it must be followed by a solemnization
authorized by this code.

How proved. Src. 88, MARRIAGE ; HOW PROVED.—Consent to marriage and solemn-

ization thereof may be proved under the same general rules of

evidence as facts are proved in other cases.

When are vold. Skc. 89, WHAT MARRIAGES VOID WITHOUT BEING S0 DECREED.—(a) A
marriage celebrated in the Canal Zone after December 29, 1926, shall
be void, without being so decreed—

Post, p. 1180,

(1) If between persons related by consanguinity within the fourth
degree, determined according to sections 405 to 409;

(2) If either party thereto has been previously married and such
previous marriage has not been terminated by death, annulment, or a
final decree of divoree;

(8) If either party thereto is not present in person at the celebra-
By judicial decce, 1100 OF the marriage.

Vol a4, p. 927, (b) A void marriage may, in addition, be declared by judicial
decree, or be shown in any collateral proceeding, to have been void
from the time of its celebration. (Act Cong. Dec. 29, 1926, c. 19,
Voidable. § 8, 44 Stat. 927.)

Sec. 40. WHAT MARRTAGES VOIDABLE~—(a) A marriage celebrated
in the Canal Zone after December 29, 1926, shall be voidable—

(1) If either party thereto, at the time of the marriage, is an idiot
or a lunatic;

(2) If the consent of either party thereto was procured by force
or fraud;
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(8) If either party thereto is, at the time of the marriage, incapa-
ble, from physical cause, of entering into the marriage state;

(4) If, because of the age of either party thereto, a written consent
under section 46 was required, and the marriage was celebrated with-
out such consent; or

(5) If, at the time of the marriage, the male is under seventeen or
the female is under fourteen years of age.

(b) A voidable marriage shall be held to be valid until it is
annulled, by judicial decree, as of the date of such decree. (Acts
Cong. Dec. 29, 1926, c. 19, § 9, 44 Stat. 927; Jan. 22, 1927, c. 52, 44
Stat. 1023.)

Sec. 41. ANNULMENT OF MARRTAGE CELEBRATED ELSEWHERE— (a) A
marriage celebrated outside of the Canal Zone may be declared void
or may be annulled in the same manner and with the same effect
as though it had been celebrated in the Canal Zone if the petitioner
shall have resided in the Canal Zone within a period of thirty days
before and a period of thirty days after the date of such marriage.

(b) A suit to have any such marriage celebrated outside the Canal
Zone declared void or annulled may, in addition, be instituted by the
district attorney for the Canal Zone in the name of the government
of the Canal Zone. (Act Cong. Dec. 29, 1926, c. 19, § 10, 44 Stat. 928.)

Sec. 42. JURISDICTION OF ANNULMENT SUIT; WHO MAY INSITIUTE
surr.—(a) The district court shall have jurisdiction of a suit to have
a marriage declared void or annulled.

(b) In the case of a male under twenty-one or a female under
eighteen years of age such suit may be instituted through a nexs
friend or gy a parent or guardian. In the case of an idiot or a lunatic
such suit may be instituted through a next friend.

(¢) No suit to have a marriage annulled may be instituted by a
person who, when fully capable of contracting marriage, entered into
such marriage willfully and with knowledge of the circumstances
rendering such marriage voidable. (Act Cong. Dec. 29, 1926, c. 19,
§ 11, 44 Stat. 928.)

Src. 48. LEGITIMACY OF CHILDREN OF ANNULLED MARRIAGES.—A judg-
ment of nullity of marriage does not affect the legitimacy of children
begotten before the judgment.

Cros8 REFERENCES

Divorce as affecting legitimacy of children, see section 99.
Legitimate children, who are, see sections 186 and 138,
Legitimacy of children of annulled marriage, see section 408.
Presumption of legitimacy of children, see sections 136 and 187,
‘Who may dispute legitimacy of child, see section 188,

Seo. 44. CusToDY OF CHILDREN OF ANNULLED MARRIAGES.—The court
must award the custody of the children of a marriage annulled on
the ground of fraud or force to the innocent parent, and may also
provide for their education and maintenance out of the property of
the guilty party.

SEc. 45. EFFECT OF JUDGMENT OF NULLITY.~——A judgment of nullity
of marriage rendered is conclusive only as against the parties to the
action and those claiming under them.

Cross REFERENCH
Effect of decree of divorce, see section 98.
Skc. 46. CAPABILITY OF MINORS TO CONTRACT MARRIAGE—(a) Except
as provided in subdivision (b), a male under twenty-one years of

age or a female under eighteen years of age may not enter into a
marriage in the Canal Zone.
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(b) A male seventeen years of age or over and under twenty-one
years of age, or a female fourteen years of age or over and under
eighteen years of age, may enter into a marriage with the written
consent of his or her natural or adopted parents, or of the parent
having custody of such male or female if such parents are divorced,
or of one of such parents if the other is dead, or has deserted his or
her family, or has been adjudged insane or a lunatic, or of a legally
appointed guardian if there is no parent qualified to give such
consent. (Act Cong. Dec. 29, 1926, . 19, § 12, 44 Stat. 928.)

Skc. 47. APPLICATION FOR AND ISSUANCE OF LICENSE; FEE—(a) No
marriage shall be celebrated in the Canal Zone unless a license to
marry has first been secured from the clerk of the division of the
district court in which the marriage is to be celebrated: Provided,
however, That no marriage license shall be granted unless one of the
parties thereto is an American citizen, or a resident of the Canal
Zone: And provided further, That no marriage license shall be issued
to a leper except upon a certificate of approval by the Chief Health
Officer of the Canal Zone. Such license when issued shall be accom-
panied by a marriage certificate to be filled in by the person
celebrating the marriage.

(b) Such clerk shall, upon application therefor in accordance with
subdivision (c), accompanied by the written consent when required
by subdivision (b) of section 46, issue a license to marry if it appears
to the satisfaction of such clerk from the sworn statement of the
persons desiring to marry, or, if required by such clerk, from the
sworn statement of another, that no legal impediment to the
marriage is known to exist.

(¢) The application for a license to marry shall state—

(1) The name, address, age, color, and race of each of the persons
to be married;

ﬂi(]2) The relationship, if any, of such persons, by consanguinity or
affinity ;

(8) 1f either of such persons has been previously married, then
the date and place of each previous marriage, the name of each per-
son to whom previously married, and the manner in which each
such marriage has been terminated.

(d) The governor shall preseribe the form of the application for a
license to marry, of the license to marry, and of the marriage
certificate.

(e) The clerk shall be paid a fee of $2 upon the issuance of a
license to marry, and shall keep a record of all licenses issued and of
all applications for licenses, together with any written consent of
parents or a parent or guardian or the chief health officer accom-
panying the same. Such fee shall be disposed of in the same manner
as other fees received by such clerk. (Acts Cong. Dec. 29, 1926, c. 19,
§ 13, 44 Stat. 928; Jan. 22, 1927, c. 52, 44 Stat. 1023.)

Sec. 48. WHO MAY CELEBRATE MARRIAGES; LICENSE TO CELEBRATE
MiRR%AGES.—(a) A marriage may be celebrated in the Canal Zone
only by—

(1) A magistrate of the Canal Zone.

(2) A minister in good standing in any religious society or
denomination who resides in the Canal Zone. i

(3) A minister in good standing in any religious society or
denomination who resides in the city of Colon or the city of Panama,
in the Republic of Panama, if he has procured from the clerk of the
district court for the Canal Zone a license authorizing such minister
to celebrate marriages in the Canal Zone,



72d CONGRESS. SESS. II. CH. 128. FEBRUARY 27, 1933.

(b) The clerk shall issue the license provided for in paragraph (3)
of subdivision (a) to any such minister if such clerk is satisfied that
such minister is qualified to celebrate marriages in the Canal Zone.
The clerk shall be paid a fee of $2 for issuing and recording any
such license. Such fee shall be disposed of in the same manner as
other fees received by such clerk. (Act Cong. Dec. 29, 1926, c. 19,
§ 14, 44 Stat. 929.)

Skc. 49. CERTIFYING, SIGNING, RETURN, AND RECORDING OF LICENSE;

MARRIAGE CERTIFICATE.—(a) The judicial officer or minister celebrat-
ing a marriage shall—

(1) Certify upon the marriage license that he celebrated such mar-
riage, giving his official title and the time when and place where
such marriage was celebrated ;

(2) Cause two persons who witnessed the marriage to sign their
names on the marriage license as witnesses, each giving his place of
residence

(3) At the time of the marriage, fill out and sign the marriage
certificate accompanying the license and deliver it to one of the
parties to the marriage; and

(4) Within thirty days after the date of the marriage, return such
license, so certified and witnessed, to the clerk who issued such license.

(b) Upon return of a license as required in subdivision (a), the ,

clerk shall file the same after making registry thereof in a book to
be kept in his office for that purpose only, such registry to contain
the Christian and surnames of the parties, the time of their marriage,
and the name and title of the person who celebrated the marriage.
(Act Cong. Dec. 29, 1926, c. 19, § 15, 44 Stat. 929.)

Sec. 50. VIOLATIONS OF PROVISIONS OF THIS CHAPTER; PUNISH-
MENT~—(a) Any judicial officer or minister who is qualified to cele-
brate marriages in the Canal Zone and any clerk of court who vio-
lates any of the provisions of sections 47, 48, or 49 shall be deemed
guilty of a misdemeanor and shall, upon conviction thereof, be pun-
ished by a fine of not more than $25, or by imprisonment for not more
than thirty days, or both.

(b) Any person who knowingly makes or causes to be made any
false oath as to any material matter for the purpose of procuring or
aiding another to procure a marriage license shall be deemed guilty
of perjury and shall, upon conviction thereof, be punished by impris-
onment in the penitentiary for not more than ten years.

(¢) Any person who knowingly files or causes to be filed with the
clerk a written consent, any signature to which is a forgery, shall
be deemed guilty of uttering a forged instrument and shall, upon
conviction thereof, be punished by imprisonment in the penitentiary
for not more than fourteen years.

(d) Any person who is not qualified to celebrate marriages in the
Canal Zone under this chapter and who celebrates in the Canal Zone
what purports to be a marriage ceremony shall, upon conviction
thereof, be punished by imprisonment in the penitentiary for not
more than three years. (Acts Cong. Dec. 29, 1926, c. 19, § 16, 44 Stat.
929; Jan, 22, 1997, c. 52, 44 Stat. 1023.)

Sro. 51. DECLARATION WHERE THERE I8 NO RECORD.—If no record
of the solemnization of a marriage heretofore contracted, be known
to exist, the parties may join in a written declaration of such mar-
riage, substantially showing:

1) The names, ages, and residences of the parties.

£2 The fact of marriage. )

(8) That no record of such marriage is known to exist. Such
declaration must be subscribed by the parties and attested by at
least three witnesses.
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Sro. 52. To BE ACKNOWLEDGED AND RECORDED.—Declarations of mar-
riage must be acknowledged and recorded in the oflice of the clerk
of the district court.

Szc. 53. EITHER PARTY MAY PROCEED TO TEST VALIDITY OF MARRIAGE.—
If either party to any marriage denies the same, or refuses to join
in a declaration thereof, the other may proceed, by action in the dis-
trict court, to have the validity of the marriage determined and
declared.

Src. 55. MARRIAGES CONTRACTED WITHOUT THE ZzONE—Except as
otherwise provided in section 41, all marriages contracted without
the Canal Zone, which would be valid by the laws of the country in
which the same were contracted, are valid in the Canal Zone.

CHAPTER 5—DIVORCE

CRrosSs REFERENCES

Admission of defendant as evidence, see section 16 of Act Sept. 21, 1922, c. 370,
42 Stat. 1010.

Cross complaint for divorce and proceedings thereon, see section 19 of Act
Sept. 21, 1922, c. 370, 42 Stat. 1010,

Practice in general in suits for divorce, see section 16, as amended, of Act
Sept. 21, 1922, c. 370, 42 Stat. 1010.

Process and service thereof in suits for divorce, see section 16, as amended,
of Act Sept. 21, 1922, ¢, 370, 42 Stat. 1010,

Time for appearance and answer, see section 16, as amended, of Act Sept. 21,
1922, ¢. 870, 42 Stat. 1010.

Venue of suits for divorce, see section 13 of Aet Sept. 21, 1922, c. 370, 42
Stat, 1008,

CAUSES FOR DIVORCE

Sgc. 60. Causes For DIVORCE—In every case in which a marriage
bas been, or hereafter may be, contracted and solemnized between any
two gers«ms, and, it shall be adjudged, in the manner hereinafter pro-
vided, (1) that either party has committed adultery subsequent to the
marriage except as hereinafter provided ; or (2) has willfully deserted
and absented herself or himself from the husband or wife without any
reasonable cause for a period of two years; or (3) has been guilty of
willful neglect which shall consist of the willful failure of the hus-
band to provide for his wife the necessaries of life, he having the
ability to do so, or the willful failure to do so by reason of voluntary
idleness, profligacy, or dissipation, in either case continued for a
period of one year; or (4) has been guilty of habitual drunkenness
for the space of two years; or (5) has attempted the life of the other
by any means showing malice; or (6) has been guilty of extreme
cruelty; or (7) has been subsequent to the marriage, convicted of
felony, it shall be lawful for the injured party to obtain a divorce
and dissolution of such marriage contract in the district court of the
Canal Zone. (Act Cong. Sept. 21, 1922, c. 370, § 12, 42 Stat. 1008.)

Sec. 61. ApurteEry peFINED—Adultery is the voluntary sexual
intercourse of a married person with a person other than the offend-
er’s husband or wife.

Src. 62. Deserrion, wHAT—Willful desertion is the voluntary
separation of one of the married parties from the other with intent
to desert. ‘

Sec. 63. DESERTION, HOW MANIFESTED.—Persistent refusal to have
reasonable matrimonial intercourse as husband and wife, when health
or physical condition does not make such refusal reasonably necessary,
or the refusal of either party to dwell in the same house with the other
party, when there is no just cause for such refusal, is desertion.
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Src. 64. IN CASE OF STRATAGEM OR FRATUD, WHO COMMITS DESERTION .—
When one party is induced, by the stratagem or fraud of the other
party, to leave the family dwelling-place, or to be absent, and during
such absence the offending party departs with intent to desert the
other, it is desertion by the party committing the stratagem or fraud,
and not by the other.

SEc. 65. IN CASE OF CRUELTY, WHERE ONE PARTY LEAVES OTHER, WHO
COMMITS DESERTION.—Departure or absence of one party from the
family dwelling-place, caused by extreme cruelty or by threats of
bodily harm from which danger would be reasonably apprehended
from the other, is not desertion by the absent party, but it is desertion
by the other party.

SEc. 66. SEPARATION BY CONSENT NOT DESERTION.—Separation by
consent, with or without the understanding that one of the parties
will apply for a divorce, is not desertion.

Cross REFERENCES

Agreement for separation, see section 114.
Consent revocable, see section 68.

Suc. 67. ABSENCGE BECOMES DESERTION, WHEN.—ADbsence or separa-
tion, proper in itself, becomes desertion whenever the intent to desert
is fixed during such absence or separation.

Sec. 68. CONSENT TO SEPARATE REVOCABLE—Consent to a separation
is a revocable act, and if one of the parties afterwards, in good faith,
seeks a reconciliation and restoration, but the other refuses it, such
refusal is desertion.

Src. 69. DESERTION, HOW CURED; EFFECT OF REFUSING CONDONA-
tI0N.—If one party deserts the other, and before the expiration of
the statutory period required to make the desertion a cause of divorce,
returns and offers in good faith to fulfill the marriage contract, and
solicits condonation, the desertion is cured. If the other party refuse
such offer and condonation, the refusal shall be deemed and treated
as desertion by such party from the time of refusal.

Skc. 70. WIFE MUST ABIDE BY HUSBAND’S SELECTION OF HOME, OR IT

o
1S DESERTION ON HER PART.—The husband may choose any reasonable

place or mode of living, and if the wife does not conform thereto, it
is desertion.

Sgc. 71. Ir PLACE 18 UNFIT, AND WIFE REFUSES TO OONFORM, IT 18
DESERTION BY HUSBAND—If the place or mode of Iivinﬁ selected by
the husband is unreasonable and grossly unfit, and the wife does
not conform thereto, it is desertion on the part of the husband from
the time her reasonable objections are made known to him.

Seo. 72. HABITUAL INTEMPERANCE, WaAT.—Habitual drunkenness
is that degree of intemperance from the use of intoxicating drinks
which disqualifies the person a great portion of the time from prop-
erly attenging to business, or which would reasonably inflict a course
of great mental anguish upon the innocent party.

Ec. 73. ExTREME CRUELTY, WHAT.—Extreme cruelty is the wrong-
ful infliction of grievous bodily injury, or grievous mental suffering,
upon the other by one party to the marriage.

CAUSES FOR DENYING DIVORCE

SQEc. 74. DIVORCES DENIED, ON SHOWING WHAT.—Divorces must be
denied upon showing:

1. Connivance; or,

2. Collusion; or,

3. Condonation; or,

4. Recrimination; or,

5. Limitation and lapse of time.
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Cross REFERENCES

Connivance, see section 75.

Collusion, see section T7.

Condonation, see sections 78 et seq.

Reerimination, see sections 85 et seq.

Limitation and lapse of time, see sections 87 et seq.

Sec. 75. Conxivaxcs, waaT.—Connivance is the corrupt consent
of one party to the commission of the acts of the other, constituting
the cause of divorce.

Sro. 76. CORRUPT CONSENT, HOW MANIFESTED.—Corrupt consent is
manifested by passive permission, with intent to connive at or
actively procure the commission of the acts complained of.

Sec. 77. Corrusion, waHAT.—Collusion is an agreement between
husband and wife that one of them shall commit, or appear to have
committed, or to be represented in court as having committed, acts
constituting a cause of divorce, for the purpose of enabling the other
to obtain a divorce.

Sgrc. 78. CoxpoNatroN, wraT.—Condonation is the conditional for-
giveness of a matrimonial offense constituting a cause of divorce.

Cross REFERENCES

Revoking condonation, see section 84.
Condonation of a recriminatory defense, see section 86.

Sgo. 79. Requistres 1o coNpoNATION.—The following requirements
are necessary to condonation :

1. A knowledge on the part of the condoner of the facts consti-
tuting the cause of divorce;

2. Reconciliation and remission of the offense by the injured
party;

3. Restoration of the offending party to all marital rights.

Sec. 80. CoxponarioN mMPLies wHAT.—Condonation implies a con-
dition subsequent; that the forgiving party must be treated with
conjugal kindness.

Sko. 81. Evipuxce or coNpoNATION.~—Where the cause of divorce
consists of a course of offensive conduct, or arises, in cases of cruelty,
from excessive acts of ill-treatment which may, aggregately, consti-
tute the offense, cohabitation, or passive endurance, or conjugal
kindness, shall not be evidence of condonation of any of the acts
constituting such cause, unless accompanied by an express agreement
to condone.

Sk, 82. CONDONATION ; CAN ONLY BE MADE WHEN.—In cases men-
tioned in section 81, condonation can be made only after the cause
of divorce has become complete, as to the acts complained of.

Szc, 83. CONCEALMENT OF FACTS IN CERTATN CASES MAKES CONDONA-
TIoN voin.—A fraudulent concealment by the condonee of facts consti-
tuting a different cause of divorce from the one condoned, and
existing at the time of condonation, avoids such condonation. ’

Sec. 84. CoxpowaTioN, mow revoEmp.—Condonation is revoked
and the original cause of divorce revived:

1. When the condonee commits acts constituting & like or other
cause of divorce; or,

2. When the condones is guilty of great conjugal unkindness, not
amounting to a cause of divorce, but sufficiently habitual and gross
to show that the conditions of condonation had not been aceeptgd in
good faith, or not fulfilled.
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Sec. 85. RECRIMINATION, WHAT.—Recrimination is a showing by Reerimination.
the defg:ndant of any cause of divorce against the plaintiff, in bar of
the plaintiff’s cause of divorce.

Skc. 86. CONDONATION ; WHEN TO BAR DEFENSE.—Condonation of a  When condonationis
cause of divorce, shown in the answer as a recriminatory defense, ig * e \° defense.

a bar to such defense, unless the condonation be revoked, as provided P
in section 84, or two years have elapsed after the condonafion, and

before the accruing or completion of the cause of divorce against

which the recrimination is shown.

Szc. 87. Divorce, waHEN DENTED.—A divorce must be denied: Denisl of divorce.

(1) When the cause is adultery and the action is not commenced
within two years after the commission of the act of adultery, or after
its discovery by the injured party; or,

(2) When the cause is conviction of felony, and the action is not
commenced before the expiration of two years after a pardon, or
the termination of the period of sentence.

(8) In all other cases when there is an unreasonable lapse of time
before the commencement of the action.

Sec. 88. LAPSE OF TIME ESTABLISHES CERTAIN PRESUMPTIONS.— oertain | presump-
Unreasonable lapse of time is such a delay in commencing the action lapso of trma ot PY
as establishes the presumption that there has been connivance, collu-
sion, or condonation of the offense, or full acquiescence in the same,
with intent to continue the marriage relation notwithstanding the
commission of such offense.

Sec. 89. PrESUMPTIONS MAY BE REBUTTED.—The presumptions aris- Rebuttal.
ing from lapse of time may be rebutted by showing reasonable
grounds for the delay in commencing the action.

Seo. 90. Limrtation or TiME~—There are no limitations of time Limitation of time.
for commencing actions for divorce, except such as are contained in
section 87.

Sec. 91. RESIDENCES OF PLAINTIFF IN SUIT FOR DIVORCE—(a) Any  Residence of plain-
person having an official residence within the territorial limits of '
the Canal Zone, or who resides therein for the purpose of any occu-
pation or employment, shall, during such residence, be deemed a
resident of the Canal Zone for the purpose of this chapter and sec- yg ‘s b 10!
tions 18, 15, 16, and 19 of Act September 21, 1922, as amended, not-
withstanding that he or she may not have acquired a permanent
domicile within the Canal Zone.

(b) No plaintiff shall be entitled to a divorce in pursuance of the _Resdence require-
provisions of said sections who has not actually resided on the ’

Canal Zone continuously during the whole year next before the

filing of his or her complaint, which residence shall be duly proven

by t%le plaintiff to the satisfaction of the court by at least two wit-

nesses who are residents of the Canal Zone; and the plaintiff shall

file with the complaint his or her own affidavit, in which he or she

shall state the length of time plaintiff has resided on the Canal Zope,

the place or places where he or she hag resided for the last preceding Vol 4% p. 106
year, and his or her office or occupation. (Act Cong. Sept. 21, 1922,

c. 870, § 13 as modified, 42 Stat. 1008.)

CrOSS REFERENCE

Venue in suit for divorece, see section 13 of Act of September 21, 1922, ¢. 870, Vol. 42, p. 1068,

42 Stat. 1008. N
GENERAI, PROVISBIONS General provisions.

Src. 92. MARRIAGE, HOW DisSOLVED.—Marriage is dissolved only: sl marriage is dis
(1) By the death of one of the parties; or ) )
(2) By the judgment of a court of competent jurisdiction decreeing.

a divorce of the parties.
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Sroc. 93. CUSTODY AND CARE OF CHILDREN PENDING sUIT.—The court:
may, on the application of either party, make such order concerning
the custody and care of the minor children of the parties during the
pendency of the suit as may be deemed expedient and for the benefit
of the children. (Act Cong. Sept. 21, 1922, . 370, § 17, 42 Stat. 1010.)

Sgc. 94. Arimony peNDING surT—In all cases of divorce the court
may require the husband to pay to the wife or pay into court for her
use during the pendency of the suit such sum or sums of money as may
enable her to maintain or defend the suit; and in every suit for
divorce, the wife, when it is just and equitable, shall be entitled to
alimony during the pendency of the suit. And in case of appeal or
writ of error by the husband, the district court may grant and enforce
the payment of such money for her defense and such equitable
alimony during the pendency of the appeal or writ of error as to
the court shall seem reasonable and proper. (Act, Cong. Sept. 21,
1922, c. 370, § 20, 42 Stat. 1010.)

Cross REFERENCE

Property resorted to in executing this section, see section 102,

SEc. 95. WHEN BILL IS TAKEN AS CONFESSED ; DEFAULT.—I£ the bill is
taken as confessed, the court shall proceed to hear the cause by exam-
ination of witnesses in open court, and in no case of default shall the
court grant a divorce unmless the judge is satisfied that all proper
means have been taken to notify the defendant of the pendency of the
suit, and that the cause of divorce has been fully proven by competent
evidence. Whenever the district judge is satisfied that the interests
of the defendant require it, the court may order such additional
notice as equity may seem to require. (Act Cong. Sept. 21, 1922,
c. 370, § 16, 42 Stat, 1010.)

SEc. 96. MAINTENANCE BY HUSBAND WHERE DIVORCE DENTED.—Though
judgment of divorce is denied, the court may, in an action for divorce,
provide for the maintenance by the husband, of the wife and children
of the marriage, or any of them,

Cross REFERENCES

Alimony generally, see section 101,
Property resorted to in executing this section, see section 102,

Sec. 97. ACTION ¥FOR PERMANENT SUPPORT OF WIFE.—When the hus-
band willfully deserts the wife or when the husband willfully fails
to provide for the wife or when the wife has any cause of action for
divorce as provided in section 60, she may, without applying for
divorce, maintain in the district court an action against him for per-
manent support and maintenance of herself or of herself and children.
During the pendency of such action the court may, in its discretion,
require the husband to pay as alimony any money necessary for the
prosecution of the action and for support and” maintenance, and
execution may issue therefor in the discretion of the court. The
court, in granting the wife permanent support and maintenance of
herself, or of herself and children, in any such action, shall make the
same disposition of the community property as would have been made
if the marriage had been dissolved by the decree of a court of com-
petent jurisdiction. The final judgment in such action may be
enforced by the court by such order or orders as in its discretion it
may from time to time deem necessary, and such order or orders may
be varied, altered, or revoked at the discretion of the court.
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CRrOSS REFERENCE

Property resorted to in executing this section, see section 102,

Skc. 98. EFFECT OF DIVORCE IN GENERAL—The effect of a judgment ¢

decreeing a divorce is to restore the parties to the state of unmarried
persons,

Skc. 99. LecrriMacy orF cHILDREN.—No divorce shall in anywise
affect the legitimacy of the children of such marriage. (Act Cong.
Sept. 21, 1992, c. 370, § 18, 42 Stat. 1010.)

Cross REFERENCES

Issue of marriage dissolved by divorce legitimate, see section 408.
Legitimacy of children of annulled marriages, see section 43.

SEc. 100. INTERLOCUTORY ORDER AND APPEAL, THEREFROM; FINAL
DECREE OF DIVORCE.~(a) No final decree granting a divorce shall be
entered until after the expiration of the period of six months from
the date of the entry of an interlocutory order adjudging that a case
for divorce has been proved, and every such interlocutory order shall
expressly state that no divorce is granted by it. An appeal may be
taken from any such interlocutory order in the same manner and
within the same time as an appeal from a final decree of such court
in any other proceeding.

(b) After the expiration of such period of six months, or if an
appeal is taken and the case is pending at the time of the expiration
of such period then after the final disposition of the case if deter-
mined in favor of the plaintiff, the court, upon application filed
within thirty daKs after the expiration of such period or such final
disposition, by the person in whose favor such interlocutory order
was entered, shall enter a final decree granting a divorce. If no such
application is made, the court may, on its own motion, within three
months after the expiration of such thirty-day period, enter a final
decree of divorce. No appeal may be taken from such final decree.

(Act Cong. Sept. 21, 1922, c. 370, § 21, 42 Stat. 1011; Act Cong,
Dec. 29, 1926, c. 19, § 5 as modified, 44 Stat. 926.)

Sec. 101. ALIMONY AND MAINTENANCE ; CARE, CUSTODY, AND SUPPORT
or cHILDREN.—When a divorce shall be decreed the court may make
such order touching the alimony and maintenance of the wife, the
care, custody, and support of the children, or any of them as, from
the circumstances of the parties and the nature of the case, shall be
reasonable and just, and in case the wife be plaintiff, to order the
defendant to give reasonable security for such alimony and main-
tenance, or may enforce the payment of such alimony and mainte-
nance in any other manner consistent with the rules and practice of
the court. And the court may, on application, from time to time
make such alterations in the allowance of alimony and maintenance
and the care, custody, and support of the children as shall appear
reasonable and proper. In decreeing a divorce to the wife the court
may order the husband to sz alimony in a gross sum or in install-
ments as may seem best. d it may make such orders and enforce
the same by attachment and secure the payment of such alimony,
but judgment for alimony can not be taken when the defendant is
not personally served with summons or does not voluntarily appear.
(Act Cong. Sept. 21, 1922, c. 370, § 20, 42 Stat. 1010.)

3051°—33——T72
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Cross REFERENCE
Property resorted to in executing this section, see section 102.

Sec. 102. COURr SHALL RESORT TO WHAT, IN EXECUTING OERTAIN
srcTIONS.—In executing sections 94, 96, 97, and 101, the court must
resort:

1. To the community property; then,

2. To the separate property of the husband.

Sec. 103. Ir wiFe HAS SUFFICIENT FOR HER SUPPORT, COURT MAY
WITHHOLD ALLOWANCE.—When the wife has either a separate estate,
or there is community property sufficient to give her alimony or a
proper support, the court, in its discretion, may withhold any
allowance to her out of the separate property of the husband.

Sec. 104. CoMMUNITY AND SEPARATE PROPERTY MAY BE SUBJECTED
'TO SUPPORT AND EDUCATE CHILDREN.—The community property and the
separate property may be subjected to the support and education of
the children in such proportions as the court deems just. _

Src. 105. DISPOSITION OF COMMUNITY PROPERTY ON DIVORCE—In
case of the dissolution of the marriage by the decree of a court of
competent jurisdiction, the community property shall be assigned
to the respective parties in such proportions as the court, from all
the facts of the case, and the condition of the parties, may deem just.

Sec. 106. Same—The court, in rendering a decree of divorce,
must make such order for the disposition of the community prop-
erty, as in this chapter provided, and, whenever necessary for that
purpose, may order a partition or sale of the property and a division
or other disposition of the proceeds.

Sro. 107. COMPELLING CONVEYANCE OF PROPERTY BELONGING TO
OTHER SPOUSE—Whenever a divorce is granted, if it shall appear
to the court that either party holds the title to property equitably
belonging to the other, the court may compel conveyance thereof to
the party entitled to the same, upon such terms as it shall deem
equitable. (Act Cong. Sept. 21, 1922, c. 870, § 20, 42 Stat. 1010.)

Sec. 108. RESUMPTION OF MAIDEN OR FORMER HUSBAND'S NAME.—
The court, upon granting to a woman a divorce from the bonds of
matrimony, may allow her to resume her maiden name or the name
of auy former husband. (Act Cong. Sept. 21, 1922, c. 370, § 20, 42
Stat. 1010.)

Sec. 109. DECREES AND ORDERS PRIOR TO SEPTEMBER 21, 1922, LEGAL-
1zEp—All proceedings in the district court of the Canal Zone,
wherein and whereby a decree of divorce was granted prior to
September 21, 1922, upon personal service, or service by publication,
and wherein other orders were made affecting the status of the
parties or their children, are hereby legalized. (Act Cong. Sept. 21
1922, c. 870, § 22, 42 Stat. 1011.) ’

CHAPTER 6—HUSBAND AND WIFE

Secrton 110. MUTUAL OBLIGATIONS OF HUSBAND AND WIFE—Hus-
band and wife contract towards each other obligations of mutual
respect, fidelity, and support.

Cross REFERENCES

Mother aiding in support of children, see section 140,
Husband's support of wife, see sections 120 and 130.
Hushand’s selection of dwelling place, ete., see section T0.

. Sec. 111. RicHTS OF HUSBAND, AS HEAD OF FAMILY.—The husband
is the head of the family. He may choose any reasonable place or
mode of living, and the wife must conform thereto.
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Cross REFERENCES

Parent changing residence of child, see section 157.
Wife's support of husband, see section 131.

Sec. 112. IN OTHER RESPECTS THEIR INTERESTS SEPARATE—Neither
husband nor wife has any interest in the property of the other, but
neither can be excluded from the other’s dwelling. .

SEc. 113. HUSBAND AND WIFE MAY MAKE CONTRACTS.—Either hus-
band or wife may enter into any engagement or transaction with the
other, or with any other person, respecting property, which either
might if unmarried; subject, in transactions between themselves, to
the general rules which control the actions of persons occupying
confidential relations with each other, as defined by chapters 49
and 50 on trusts.

Src. 114. HUsBAND AND WIFE; PROPERTY RELATIONS.—A husband
and wife can not, by any contract with each other, alter their legal
relations, except as to property, and except that they may agree, in
writing, to an immediate separation, and may make provision for
the support of either of them and of their children during such

separation.
Cross REFERENOE

Marriage settlements, see sections 132 to 134.

Sec. 115. CONSIDERATION FOR AGREEMENT OF SEPARATION.—The mu-
tual consent of the parties is a sufficient consideration for such an
agreement as is mentioned in section 114.

Src. 116. May =owp propErTY HOW.—A husband and wife may
hold property by joint interests, by interests in common, or as
community property.

Sec. 117. SEPARATE PROPERTY OF THE WIFE.—AIl property of the
wife, owned by her before marriage, and that acquired afterwards
by gift, bequest, devise, or descent, with the rents, issues, and profits
thereof, i;qher separate property. The wife may, without the con-
sent of her husband, convey her separate property.

Sec. 118. SEPARATE PROPERTY OF THE HUSBAND.—AIl property

owned by the husband before marriage, and that acquired afterwards
by gift, bequest, devise, or descent, with the rents, issues, and profits
thereof, is his separate property.

Cross RIEFERENCRS

Community property, see section 202.

Community property liable for what debts, see gection 122,
Husband’s control over community property, see section 128,
Descent of community property, see sections 417 and 418,

Sec. 119. PROPERTY ACQUIRED AFTER MARRIAGE.—AIl other property
acquired after marriage by either husband or wife, or both, includmg
personal property wherever situated, heretofore or hereafter acquire
while domiciled elsewhere, which would not have been the separate
property of either if acquired while residing in the Canal Zone, is
community property; but whenever personal property, or any inter-
est therein or encumbrance thereon, is acquired by a married woman
by an instrument in writing the presumption is that the same is her
separate property, and if acquired by such married woman and her
husband, or by her and any other person, the presumption is that she
takes the part acquired by her, as an interest in common, unless
a different intention is expressed in the instrument; and the pre-
sumptions in this section mentioned are conclusive in favor of a
purchaser, encumbrancer, payor, or any other person dealing with
such married woman, in good faith and for a valuable consideration.
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Cross REFERENCH
See, also, section 202.

Sec. 120. INVENTORY OF SEPARATE PROPERTY oF WIFE—A full and
complete inventory of the separate personal property of the wife
may be made out and signed by her, acknowledged or proved in the
manner required by chapter 22 of this code, and recorded in the
office of the registrar of property.

Sec. 121. FILING INVENTORY NOTICE OF WIFE'S TITLE—The filing
of the inventory in the office of the registrar of property is notice
and prima facie evidence of the title of the wife.

Sec. 122. CoMMUNITY PROPERTY; CONTRACTS BY WIFE—The prop-
erty of the community is not liable for the contracts of the wife,
made after marriage, unless secured by mortgage thereof executed
by the husband.

Cross REFERENCES

Debts of wife, see seetions, 125, 126, and 129.
Community property is liable for husband’s debts, see section 128,
Necessaries furnished wife, see section 129.

Sec. 128. KARNINGS OF WIFE NOT LIABLE FOR DEBTS OF THE HUS-
BAND.—The earnings of the wife are not liable for the debts of the
husband.

Skc. 124. EARNINGS OF WIFE, WHEN LIVING SEPARATE, SEPARATE
PROPERTY.—The earnings and accumulations of the wife, while she
is living separate from her husband, are her separate property.

Skc. 125. LIABILITY FOR DEBTS OF WIFE CONTRACTED BEFORE MAR-
rraGe.—The separate property of the husband is not liable for the
debts of the wife contracted before the marriage.

Sne. 126. LIABILITY OF SEPARATE PROPERTY OF WIFE.—The separate
property of the wife is liable for her own debts contracted before
or after her marriage, but is not liable for her husband’s debts; pro-
vided, that the separate property of the wife is liable for the pay-
ment of debts contracted by the husband or wife for the necessaries
of life furnished to them or either of them while they are living
together; provided, that the provisions of the foregoing proviso
shall not apply to the separate property of the wife held by her at
the time of her marriage or acquired by her by devise, succession, or
gift, other than by gift from the husband, after marriage.

Sec. 127. Marriep woMaN’s rorts—Ior civil injuries committed
by a married woman, damages may be recovered from her alone,
and her husband shall not be liable therefor, except in cases where
he would be jointly liable with her if the marriage did not exist.

Sec, 128. MANAGEMENT OF COMMUNITY PERSONAL PROPERTY.— The
husband has the management and control of the community personal
property, with like absolute power of disposition, other than testa-
mentary, as he has of his separate estate: Provided, however, That
he can not make a gift of such community personal property, or
dispose of the same without a valuable consideration, or sell, coné'ev,
or encumber the furniture, furnishings, or fittings of the home, or
the clothing or wearing apparel of the wife or minor children that
is ecommunity, without the written consent of the wife.

Cross REFERENCES

Community properiy generally, see gection 119
Dissolution of the community by divoree, gee section 106,
Testamentary conirol over community preperty, see sections 417 and 418,
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Seo. 129. Svprort oF wiFE~—If the husband neglects to make
adequate provision for the support of his wife, except in the cases
mentioned in section 130, any other person may, in good faith,
supply her with articles necessary for her support, and recover the
reasonable value thereof from the husband.

Sec. 130. HUSBAND NOT LIABLE WHEN ABANDONED BY WIFE—A
husband abandoned by his wife is not liable for her support until
she offers to return, unless she was justified, by his misconduct, in
abandoning him; nor is he liable for her support when she is living
separate from him, by agreement, unless such support is stipulated
in the agreement.

Sec. 131. WHEN WIFE MUST SUPPORT HUSBAND.—The wife must
support the husband when he has not deserted her, out of her sep-
arate property, when he has no separate property, and there is no
community property, and he is unable, from infirmity, to support

himself,
Cross RuFERENCH

Mutual obligations of support, see section 110.

Sec. 132, RIcHTS OF HUSBAND AND WIFE GOVERNED BY WHAT.—The
property rights of husband and wife are governed by this chapter,
unless there is a marriage settlement containing stipulations contrary
thereto.

Sec. 183. MARRIAGE SETTLEMENT CONTRACTS, HOW EXECUTED.—AIl
contracts for marriage settlements must be in writing; subscribed by
the party to be charged or by his agent thereunto authorized in
writing; and acknowledged or proved in the manner prescribed in
chapter 22 of this code.

£0. 134. MINORS MAY MAKE MARRIAGE SETTLEMENTS.—A minor
capable of contracting marriage may make a valid marriage settle-
ment.

CHAPTER 7—CHILDREN BY BIRTH

SecTioN 135. LEGITIMACY OF ISSUE OF WIFE COHABITING WITH HUS-
BAND.—The issue of a wife cohabiting with her husband, who is not
impotent, is indisputably presumed to be legitimate.

Src. 186. LEGITIMACY OF CHILDREN BORN IN WEDLOCK.—AIll children
born in wedlock are presumed to be legitimate,

Crosg REFERENCES

Father legitimating child by acknowledging it, see section 184.
Ilegitimates, heirs to whom, see section 408.

Legitimacy of children of nullified marriage, see sectlon 43

Legitimating children by marriage of parents, see section 138.

Mother entitled to custody of lllegitimate unmarried minor, see section 144,
Mother succeeds to estate of illegitimate, see section 404.

Rebutting presumption of legitimacy, see section 138,

Sgc. 137. LEGITIMACY OF OHILDREN BORN AFTER DISSOLUTION OF
MARRIAGE~AIll children of a woman who has been married, born
within ten months after the dissolution of the marriage, are
presumed to be legitimate children of that marriage.

SEc. 138. WHO MAY DISPUTE THE LEGITIMACY OF A CHILD.—The pre-
sumption of legitimacy can be disputed only by the husband or wife,
or the descendant of one or both of them. Illegitimacy, in such
case, may be proved like any other fact.

Skc. 139. WHEN CHILD BECOMES LEGITIMATE—A child born before
wedlock becomes legitimate by the subequent * marriage of its parents.

180 in original.

1141

Support of wife, lia-
bility for. !

‘When wife abandons
husband,

‘When wife must sup-
port husband.

Amie, p. 1138,

Property ts of
husband andré%.ltla.

Marriage seitlement
contracts.

Minors may make.

CHILDREN BY
IRTH.

Legitimacy.

Children born in
wedlock.

Post, p. 1145,
Post, p. 1179,
Anie, p. 1128,

Post, p. 1142,

Post, p. 1180.

Children born after
dissolution of marrisge.

‘Who may dispute
legitimacy.

Legitimation by mar-
riage.



1142

Obligation for sup-
port, ete.

Custody of minors.

Post, p. 1143.

Custody, when par-
ents separated.

Action for exclusive
control of children;
decree.

Custody of illegiti-
mate child.

Post, p. 1180

Allowanee to par-
ents.

Control ¢hild’s prop-
erty.

Remedy for parental
abuse.

72d CONGRESS. SESS. II. CH. 128. FEBRUARY 27, 1933.

Sec. 140. OBLIGATION OF PARENTS FOR THE SGPPORT AND EDUCATION
oF THEIR CHILDREN.—The parent entitled to the custody of a child
must give him support and education suitable to his circumstances;
provided, that if a child has earnings of his own sufficient therefor,
the cost of his support and education may be taken therefrom. If
the support and education which the father of a legitimate child is
able to give are inadequate, the mother must assist him to the extent
of her ability.

Src. 141. Cusrtopy oF MiNors.—The father and mother of a legiti-
mate unmarried minor child are equally entitled to its custody and
services. If either the father or mother be dead or unable or refuse
to take the custody or has abandoned his or her family, the other
is entitled to its custody and services,

CrossS REFERENCES

Action for control of child, see section 143.

Control over property of child, see section 146.

Property of child, parent as such has no control of, see section 146,
Relinquishing right to child’s earnings, see section 155,

Sec. 142. HUSBAND AND WIFE LIVING SEPARATE, NEITHER TO HAVE
SUPERIOR RIGHT TO CUSTODY OF CHILDREN.—The husband and father,
as such, has no rights superior to those of the wife and mother, in
regard to the care, custody, education, and control of the children
of the marriage, while such husbhand and wife live separate and apart
from each other.

Skc. 143. WHEN HUSBAND OR WIFE MAY BRING ACTION FOR THE
EXCLUSIVE CONTROL OF CHILDREN ; DECREE IN SUCH cAsEs.— Without
application for a divorce, the husband or the wife may bring an
action for the exclusive control of the children of the marriage; and
the district court may, during the pendency of such action, or at the
final hearing thereof, or afterwards, make such order or decree in
regard to the support, care, custody, education, and control of the
children of the marriage, as may be just, and in accordance with the
natural rights of the parents and the best interests of the children,
and may at any time thereafter amend, vary, or modify such order
or decree, as the natural rights and the interests of the parties,
including the children, may require.

Sec. 144. Custopy OF DLEGITIMATE cHILD.—The mother of an
illegitimate unmarried minor is entitled to its custody and services.

CroSs REFERENCE
Inberitance from illegitimate child, see section 404

Sec. 145. AriowaNcE To raRENTS—The district court may direct
an allowance to be made to the parent of a child, out of its property,
for its past or future support and education, on such conditions as
may be proper, whenever such direction is for its benefit.

Szc. 146. PARENT CAN NOT CONTROL PROPERTY OF CHILD.~—The
parent, as such, has no control over the property of the child.

Sec. 147. Remevy For PaRENTAL aBUsE—The abuse of parental
authority is the subject of judicial cognizance in a civil action broucht
by the child, or by its relative within the third degree, or by the
distriet attorney of the Canal Zone; and when the abuse is estab-
lished, the child may be freed from the dominion of the parent, and
the duty of support and education enforced,
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Cross REFERENOH
Parental duty, see section 140,

Sec. 148. WHEN PARENTAL AUTHORITY CEASES.—The authority of
a parent ceases:

1. Upon the appointment, by a court, of a guardian of the person
of a child;

2. Upon the marriage of the child; or,

8. Upon its attaining majority.

Sec. 149. REMEDY WHEN PARENT DIES WITHOUT PROVIDING FOR THE
SUPPORT OF HIs CHILD.—IT a parent chargeable with the support of a
child dies, leaving it a public charge, and leaving an estate sufficient
for its support, the district attorney may claim provision for its
support from the parent’s estate by civil action, andp for this purpose
may have the same remedies as any creditors against that estate,
and against the heirs and next of kin of the parent.

Sgc. 150. RECIPROCAL DUTIES OF PARENTS AND CHILDREN IN MAIN-
TAINING EACH OTHER.—It is the duty of the father, the mother, snd
the children of any poor person who is unable to maintain himself
by work, to maintain such person to the extent of their ability. The
promise of an adult child to pay for necessaries previously furnished
to such parent is binding.

CrosSs REFEBENCES

Mother supporting children, see section 140.
Wife supporting husband, see section 131.

Seo. 151, WHEN PARENT IS LIABLE FOR NECESSARIES SUPPLIED TO
camp.—If a parent neglects to provide articles necessary for his
child who is under his charge, according to his circumstances, a third
person may in good faith supply such necessaries, and recover the
reasonable value thereof from the parent.

Cros8 REFERENCH

Infant liable on contract for necessaries, see section 22.

Sec. 152. WHEN PARENT IS NOT LIABLE FOR 8UPPORT FURNISHED HIS
cuiLb.—A parent is not bound to compensate the other parent, or a
relative, for the voluntary support of his child, without an agreement
for compensation, nor to compensate a stranger for the support of
a child who has abandoned the parent without just cause.

Skc. 153. HusBAND NOT BOUND FOR THE SUPPORT OF HIS WIFE'S CHIL-
DREN BY A FORMER MARRIAGE—A husband is not bound to meaintain
his wife’s children by a former husband ; but if he receives them into
his family and supports them, it is presumed that he does so as &
parent, and, where such is the case, they are not liable to him for
their support, nor he to them for their services.

Skc. 154. COMPENSATION AND SUPPORT OF ADULY CHILD.—W here a
child, after attaining majority, continues to serve and to be sup-
ported by the parent, neither party is entitled to compensation, in
the absence of an agreement therefor.

Skc. 155. PARENT MAY RELINQUISH SERVICES AND CUSTODY OF CHILD.—
The parent, whether solvent or insolvent, may relinquish to the
child the right of controlling him. Abandonment by the parent is
presumptive evidence of such relinquishment.

Skc. 156. Waces oF minors.—The wages of a minor employed in
service may be paid to him.
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Skc. 157. RIGHT OF PARENT TO DETERMINE THE RESIDENCE OF CHILD.—
A parent entitled to the custody of a child has a right to change his
residence, subject to the power of the proper court to restramn a
removal which would prejudice the rights or welfare of the child.

CRrOSS REFFRENCE

Residence, husband’s right to change, see section 111,
CHAPTER 8—CHILDREN BY ADOPTION

Sec. 158. How cuup may BE apoprED.—A resident of the Canal
Zone, not married, or a husband and wife jointly, may petition the
district court for leave to adopt a minor child ; but a written consent
must be given for the adoption by the child, if of the age of four-
teen years, and by each of his or her living parents who is not hope-
lessly insane or intemperate, or has not abandoned such child, or
if there are no such parents, or if the parents are unknown, or
have abandoned such child, or if they are hopelessly insane or
intemperate, then by the legal guardian, or if there is mo such
guardian, then by a discreet and suitable person appointed by the
court to act in the proceedings as the next friend of such child;
but when such child is an inmate of a charitable or eleemosynary
institution within the Canal Zone, and has been previously aband-
oned by its parents or guardians thereto, then the written consent
of the head of such institution must be given; provided, neverthe-
less, that nothing herein contained shall authorize a guardian to
adopt his ward before the termination of the guardianship and the
final settlement and approval of his accounts as guardian by the
court. (E. O. Mar. 22, 1907, § 794; Act Cong. Aug. 24, 1912, ¢. 890,
§8 2, 9, 37 Stat. 561; E. O. Mar. 12, 1914, § 10; Act Cong. Sept. 21,
1922, c. 870, § 3, 42 Stat. 10086.)

Sec. 159. ADOPTION BY STEPFATHER.—A. resident of the Canal Zone,
being the husband of any woman who has a minor child by a de-
ceased husband, may petition the district court for leave to adopt
such minor child and for a change in the name of such child; but
the written consent must be given to the adoption by the child, if
of the age of fourteen years, and by the mother of such child, if
she is not hopelessly insane or intemperate, or if such mother is
hopelessly insane or intemperate, then by the legal guardian of such
child, or if there is no such guardian, then by a discreet and suitable
person appointed by the court to act in the proceedings as the next
friend of such child. (E. Q. Mar. 22, 1907, § 795; Act Cong. Aug.
24, 1912, c. 390, §§ 2, 9, 37 Stat. 561; . O. Mar. 19, 1914, § 10; Act
Cong. Sept. 21,1922, c. 370, § 3, 42 Stat. 1006.)

Sec. 161. Orper or THE courr.—When the foregoing provisions
are complied with, if the court is satisfied with the ability of the
petitioner to bring up and educate the child properly, having refer-
ence to the degrée and condition of the child’s parents and the fitness
and propriety of such adoption, it shall make an order setting forth
the facts and declaring that from that date said child, to all legal
intents and purposes, is the child of the petitioner and that its name
is thereby changed. The order shall be recorded in the records of

- the court. (E. O. Mar. 22, 1907, § 796; Act Cong. Aug. 24, 1912,

Effect.

c. 390, §§ 2, 9, 37 Stat. 561; E. O. Mar. 12, 1914, § 10; Act Cong.
Sept. 21,1922, c. 870, § 3, 42 Stat. 1006.)

Sec. 162. Errecr oF tHE OrpER—The natural parents, except
when such child is adopted under the provisions of section 159, shall,
by such order, be divested of all legal rights and obligations in
respect to the child, and the child shall be free from all legal obliga-
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tions of obedience and maintenance with respect to them. Such child
shall be to all intents and purposes the child and legal heir of the
person adopting him or her, entitled to all the rights and privileges,
and subject to all the obligations of a child of such person begotten
in lawful wedlock. (. O. Mar. 22, 1907, § 797; Act Cong. Aug. 24,
1912, c. 390, §§ 2, 9, 87 Stat. 561; E. O. Mar. 12, 1914, § 10; Act
Cong. Sept. 21, 1922, c. 870, § 8, 42 Stat. 1006.)

Sec. 168. CONSENT TO ADOPTION OF ILLEGITIMATE CHILD.—If the
child to be adopted is iﬂ?itimate, the consent of the father to adop-
tion shall not be required. (E. O. Mar. 22, 1907, § 798; Act Cong.
Aug. 24, 1912, c. 390, §§ 2, 9, 37 Stat. 561; E. O. Mar. 12, 1914, § 10;
Act Cong. Sept. 21, 1922, c. 370, § 8, 42 Stat. 1006.)

Seo. 164. ADOPTION OF ILLEGITIMATE CHILD BY FATHER——1Lhe father
of an illegitimate child, by publicly acknowledging it as his own,
receiving 1t as such, with the consent of his Wifel, if he is married,
into his family, and otherwise treating it as if it were a legitimate
child, thereby adopts it as such; and such child is thereupon deemed
for all purposes legitimate from the time of its birth. The fore-
going provisions of this chapter do not apply to such an adoption.

CroSS REFERENCE
Affecting inheritance, see section 403.

CHAPTER 9—GUARDIAN AND WARD
CroS8S REFERENCE
Judicial appointment of guardians, see Code Civil Procedure.

Sec. 165. GuUArpIAN, wHAT.—A guardian is a person appointed
to take care of the person or property of another.

Sec. 166. Warp, waaT.—The person over whom or over whose
property a guardian is appointed, is called his ward.

Skec. 166a. Kinps oF GUARDIANS.—QGuardians are either:

1. General; or,

2. Special.

Cross REFERENCES

Testamentary guardians, see section 166e.
Guardians ad litem, see Code Civil Procedure,

Sro. 166b. GENERAL GUARDIAN, WHAT~—A. general guardian is a
ardian of the person or of all the property of the ward within the
anal Zone, or of both. .
SEg: 166c. SPECIAL GUARDIAN, WHAT.—Every other is a special
ardian.

Skc. 166d. G'UARDIAN; APPOINTMENT BY WILL, AND S0 FORTH.—A _A

guardian of the person or estate, or of both, of a child born, or likely
to be born, may be appointed by will or by deed, to take effect upon
the death of the parent appointing:

One. If the child be legitimate, by the father, with the written
consent of the mother; or by either parent, if the other be dead or
incapable of consent.

Two. If the child be illegitimate, by the mother.

Skc. 166e. APPOINTMENT BY WILL OR DEED OF GUARDIAN.—A guard-
ian of the person or estate, or of both, of an insane or incompetent
person may be appointed by will or deed, to take effect upon the
death of the person appointing;

1. If the insane or incompetent person be unmarried, or be a per-
son whose marriage has been annulled or dissolved by death or
divorce, by the father, with the written consent of the mother, or by
either parent if the other be dead or incapable of consent.
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9. If the insane or incompetent person be married and a person
whose marriage has not been annulled or dissolved by divorce, then
by the spouse.

Skc. 166f. RULES FOR AWARDING CUSTODY OF MINOR—In awarding
the custody of a minor, or in appointing a general guardian, the
court or officer is to be guided by the following considerations:

1. By what appears to be for the best interest of the child in
respect to its temporal and its mental and moral welfare; and if the
child is of a sufficient age to form an intelligent preference, the court
may consider that preference in determining the question;

9. As between parents adversely claiming the custody or guardian-
ship, neither parent is entitled to 1t as of right; but other things being
equal, if the child is of tender years, it should be given to the mother;
if it is of an age to require education and preparation for labor and
business, then to the father;

3. Of two persons equally entitled to the custody in other respects,
preference is to be given as follows:

(1) To a parent;

(2) To one who was indicated by the wishes of a deceased parent;

(8) To one who already stands in the position of a trustee of a
fund to be applied to the child’s support;

(4) To a relative.

4. ‘Any parent who knowingly or willfully abandons, or having
the ability so to do, fails to maintain his minor child under the age
of fourteen years, forfeits the guardianship of such child.

Cross REFERENCH
Respective rights of parents, see section 141,

Sec. 167. ReraTioNn coNFIDENTIAL—The relation of guardian and
ward is confidential, and is subject to the provisions of chapters 49
and 50 of this code on. trusts.

Sec. 168. GUARDIAN UNDER DIRECTION OF COURT.—In the manage-
ment and disposition of the person or property committed to him, a
guardian may be regulated and controlled by the court.

SEc. 169. Drari oF A JorNT ¢UARDIAN.~On the death of one of two
or more joint guardiang, the power continues to the survivor until a
further appointment is made by the court.

Crogs REFERENCH
Suarvival of trust, see section 1038,

Src. 169a. REMOVAL OF GUARDIAN.—A guardian may be removed
by the district court for any of the following causes:

1. For abuse of his trust;

2. For continued failure to perform his duties;

8. For incapacity to perform his duties;

4, For gross immorality;

5. For having an interest adverse to the faithful performance of
his duties;

6. For removal from the Canal Zone;

7. In the case of a guardian of the property, for insolvency; or,

8. When it is no longer proper that the ward should be under
guardianship.

Skc. 169b. GTUARDIAN APPOINTED BY PARENT, HOW SUPERSEDED.—The
power of a guardian appointed by a parent is superseded :

1. By his removal, as provided by section 169a;

2. By the solemnized marriage of the ward; or

8. By the ward’s attaining majority.
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Src. 169c. SUSPENSION OF POWER OF GUARDIAN.—The power of a Suspension of power
guardian appointed by a court, is suspended only: of gusiian.

One. By order of the court; or

Two. If the appointment was made solely because of the ward’s
minority, by his attaining majority; or

Three. The guardianship over the person of the ward, by the
marriage of the ward.

Seo. 169d. Rrerrase BY warD—After a ward has come to hig  Release by ward.
majority, he may settle accounts with his guardian, and give him a
release, which is valid if obtained fairly and without undue influence.

Sro. 169e. GUARDIAN’S DISCHARGE—A guardian appointed by a Guardian’sdischarge.
court is not entitled to his discharge until one year after the ward’s
majority.

CHAPTER 10—FOREIGN CORPORATIONS GENERALLY ,JRRHG: Gan:
Cross REFERENCES BRALLY.

In respect to corporations engaged in the sale of securifies, see sections 180 Fost, D. 1140,
et seq.

Fraudulent insolvencies by corporations and other frauds in their manage-
ment, see sections 896 to 409 of the Criminal Code.

SrorioN 170. APPLICATION FOR LICENSE TO DO BUSINESS; ACCOM- nARPaceron for busk

PANYING PAPERS ; PROCESS AGENT; FILING FEE.—No corporation organ- _Acompsnying —pe-
ized under the laws of any State or Territory of the United States Do proes Bgent;
or of any foreign country shall do business in the Canal Zone or
maintain an office therein until it shall have filed with the executive
secretary of the Panama Canal:

(a) An application for a license setting forth the name of the
corporation, the names of its officers and directors, and a statement
showing the general nature of the business in which it desires to
engage In the Canal Zone;

(b) A certified copy of its articles of incorporation, or of its char-
ter, or of the statute or statutes or legislative or executive or govern-
mental acts creating it, in cases where it has been created by charter
or statute or legislative or executive or governmental act, duly
certified by the Secretary of State or other officer authorized by law
to certify such copy;

(c) An affidavit sworn to by any authorized officer of such corpo-
ration which shall state the amount of its authorized capital stock at
or within sixty days prior to such filing;

(d) Every corporation must, at the time of filing its application,
file in the office of the Executive Secretary a designation of some
person residing within the Canal Zone and the place of business or
residence of such person upon whom process issued by authority
of or under any law of the Canal Zone may be served. With
such designation shall be submitted a certified copy of the minutes
of the board of directors of such corporation authorizing such
designation. Process may be served on the person so designated,
or, in the event that such person can not be found at the place
designated or in the event that no such person is designated, then
on the Executive Secretary of the Panama Canal, or his successor
in office, and such service shall be a valid service on such corporation.
When the Executive Secretary shall have been served with process as
provided herein he shall without delay communicate the same to the
corporation concerned at its last known address and no default judg-
ment shall be entered against such corporation in any action in which
process is served on the Executive Secretary until at least 60 days
after the date of such service;
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(e) Corporations licensed under the provisions of this chapter
shall also be required to file with the Executive Secretary any
amendment of or change in any of the provisions of its original
articles of incorporation;

(f) With the application for license there shall also be submitted
the sum of $10, which amount shall cover the filing fee and the
annual license fee for the remainder of the calendar year during
which the license is issued.

Szc. 171. INSURANCE COMPANIES TO FILE ADDITIONAL DOCUMENTS AND
perostTs.—In addition to the requirements hereinbefore prescribed,
insurance companies organized under the laws of any State or Terri-
tory of the United States or of any foreign country shall be required
to file the following documents:

(a) A certificate of the Commissioner of Insurance or other duly
authorized official, showing that the company is authorized to trans-
act business in the State or country under whose laws the company
is organized ; .

(b) A duly certified copy of the last annual statement of the insur-
ance company to the Commissioner of Insurance or other duly author-
ized official in the State or country where the company is organized;

(¢) A deposit with the executive secretary or his successor in
office of $10,000 in cash or current marketable securities, which shall
be held in trust by the executive secretary for the account of the
company, to satisfy any judgment that may be rendered against the
company under any insurance policies that it may issue.

Skc. 172. INSURANCE COMPANIES TO FILE STATEMENT AND PAY LICENSE
TaX.—Insurance companies licensed under this chapter shall file with
the executive secretary between January 1 and March 1 of each year
a verified statement showing the business transacted within the Canal
Zone by the company during the previous calendar year and a duly
certified copy of its annual report to the insurance commissioner of
the State, Territory, or country in which the company is organized.
Such insurance companies shall pay before March 1 of each year,
in lieu of all other taxes save the annual fee provided for in section
174, a license tax equal to 114 per centum of its net premium receipts
in the Canal Zone for the calendar year preceding.

Sre. 178, Issuance or vLiceNsg—Upon compliance with the fore-
going conditions, the Governor of the Panama Canal, if he is satis-
fied that the business desired to be transacted is proper, legitimate,
permissible under the laws of the Canal Zone, and not in conflict
with the policy of administering the Canal Zone as an adjunct of the
Panama Canal, may issue a license to do business in the Canal Zone.

Sec. 174. ANNvAL vicunss ¥EE—The right to continue to do busi-
ness after the period for which the license is issued shall be con-
tingent upon the payment of a license fee of $10, payable in advance,
on January 1 of each year.

Sec. 175. TRANSACTING BUSINESS WITHOUT LICENSE, HOW PUNISHED
CONTRACTS voIn.—Any corporation which does business in the Canal
Zone without having complied with the provisions of this chapter
shall be subject to a fine of not more than $500, and any agent or
person acting for such corporation, unless it shall have complied
with the provisions of this chapter, shall, upon conviction, be pun-
ished as for a misdemeanor. In addition to this penalty, every con-
tract made by or on behalf of any such foreign corporation affecting
the liability thereof or relating to property within the Canal Zone
shall be held void on its behalf and on behalf of its assigns, but shall
be enforceable against it or them.

Sec. 176, SAME; LOSS OF BENEFIT OF LIMITATION LAws—Corpora-
tions doing business in the Canal Zone which fail to comply with
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the provisions of this chapter shall not be entitled to the benefit
of the laws of the Canal Zone limiting the time for the commence-
ment of civil actions.

_ Sec. 177. LICENSE UNDER CHAPTER 11 SUFFICIENT.—No corporation
licensed under the provisions of chapter 11 of this code shall be
required to comply with the provisions of this chapter.

EC. 178. “ CORPORATION ” INCLUDES JOINT STOCK COMPANIES.—The
term “ corporation ” as used in this chapter shall include joint stock
companies.

Szc. 179. Revocation orF LicENSE—The Governor of The Panama
Canal is authorized to revoke any license issued hereunder if, upon
examination, he shall be satisfied that the operations of the corpora-
tion are conducted in an illegal manner, or in a manner contrary to
public policy or to the policy of administering the Canal Zone as an
adjunct of the Panama Canal.

CHAPTER 11.—SECURITIES SALES LAW

Cross REFERENCES

Foreign corporations generally, see section 170 et seq.
Fraudulent insolvencies by corporations and other frauds in their manage-
ment, see sections 396 to 409 of the Criminal Code.

Src. 180. PrrMIT TO SELL SECURITIES.—NoO company shall gell, or
offer for sale, negotiate for the sale of, or take subscriptions for any
security of its own issue until it shall have first applied for and
secured from the Governor of the Panama Canal a permit author-
izin% it to do so. Such application shall be in writing and shall be
verified. In such application the applicant shall set forth the names
and addresses of its officers, the location of its principal office, the
name of its Canal Zone representative, an itemized account of its
financial condition, the amount and character of its assets and liabili-
ties, a detailed statement of the plan upon which it proposes to
transact business, a copy of any prospectus or advertisement, or other
description of such securities, then prepared by or for it for distribu-
tion or publication, and such additional information concerning the
company, its condition and affairs, as the governor may require. If
the applicant is a partnership or an unincorporated association or
joint stock company, it shall file with its application a copy of its
articles of partnership or association, and all other papers pertaining
to its organization. If the applicant is a corporation, it shall file
with its application a copy of all minutes of any proceedings of ite
directors or stockholders or members relating to or affecting the
issue of such securities, a copy of its articles of incorporation and of
its by-laws and of any amendments thereto, and also a certificate,
executed by the proper officer of the State, Territory, or country in
which sucﬁ corporation is organized, dated not more than sixty
days before the filing of the application, showing that the applicant
is authorized to transact business in such State, Territory, or country.

Sec. 181. DESIGNATION OF PROCESS AGENT.—Kvery company, at the
time of filing its application, shall file in the office of the executive
secretary a designation of some person residing within the Canal
Zone and stating the place of business or residence of such person
upon whom process issued by authority of or under any law of the
Canal Zone may be served. With such designation shall be submitted
a certified copy of the minutes of the board of directors of such
company authorizing such designation. Process may be served on
the person so designated, or, in the event that such person can not
be found at the place designated or in the event that no person is
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designated, then on the executive secretary of the Panama Canal, or
his successor in office, and such service shall be a valid service on
such corporation. When the executive secretary shall have been
served with process as provided herein he shall without delay com-
municate the same to the company concerned at its last known
address and no default judgment shall be entered against such
corporation in any action in which process is served on the executive
secretary until at least sixty days after the date of such service.

Sec. 181a. EXAMINATION OF APPLICATION; ISSUANCE AND REVOCA-
TI0N OF PERMIT.— Upon the filing of such application, it shall be the
duty of the governor to examine it, and the other papers and docu-
ments filed therewith, or cause the same to be examined, and he may,
if he deems it advisable, make or have made a detailed examination,
audit, and investigation of the applicant and its affairs. If he finds
that the proposed plan of business of the applicant is not unfair,
unjust, inequitable, or contrary to the policy of administering the
Canal Zone as an adjunct of the Panama Canal, that it intends to
transact its business fairly and honestly, and that the securities that
it proposes to issue and the methods to be used by it in issuing or
disposing of them are not such as, in his opinion, will work a fraud
upon the purchaser thereof, the Governor may issue to the applicant
a permit authorizing it to issue and dispose of securities, as therein
provided, in the Canal Zone. Each such permit shall expire on the
thirty-first day of December next following its issuance, unless
sooner revoked. Otherwise, he shall deny the application and refuse
such permit and notify the applicant in writing of his decision.
Every permit shall recite that the issuance thereof is permissive
only and does not constitute a recommendation or indorsement of the
securities permitted to be sold. The governor may impose such
conditions as he may deem necessary to the issue of such securities,
and shall have the power to establish such rules and regulations as
may be reasonable or nccessary to insure the disposition of the
proceeds of such securities in the manner and for the purposes pro-
vided in such permit, and may, from time to time for cause, amend,
alter, or revoke any permit issued by him, or temporarily suspend
the rights of the applicant under such permit.

Sec, 181b, CERTIFICATE OF AGENT OR BROKER~—NO person or com-
pany shall act as an agent or broker, other than for a company
holding a permit under the preceding section, until such person or
company shall have first applied for and secured from the Governor
a certificate, then in effect, authorizing such person or eompany so
to do. Each such certificate shall expire on the thirty-first day of
December next after its issuance, unless sooner revoked. To secure
such certificate, the applicant shall make and file in the office of the
Governor an application therefor in writing, verified by or in behalf
of the applicant. In such application the applicant shall set forth,
in addition to such other information as may be required by the
Governor:

1. The name and address of the applicant, and, if it be a corpora-
tion, ass_oeiatiml, or joint-stock company, the name and address of
each of its managing officers and agents, and, if it be a partnership,
the name and address of each of the partners;

2. A succinct statement of facts showing that the applicant, and its
managing officers and agents, if it be a corporation, or members, if
it be a partnership, have a good business reputation ‘

3. If the applicant is a broker, the general plan and character of
the business of the applicant.
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If the applicant is a corporation or association it shall file with its
als)fhca.tlon a designation of a process agent, as provided in section
181.

Sec. 181c. EXAMINATION OF APPLICATION ; ISSUANCE AND REVOCATION
or pERMTT.—The Governor shall examine such application, or cause
the same to be examined, and shall make such further investigation
of the applicant and its affairs as he shall deem advisable. If, from
such examination, the Goovernor shall be satisfied that the business
reputation of the applicant and of its officers or members, if any,
is good, and that the conduct of such business will not conflict with
the policy of administering the Canal Zone as an adjunct of the
Panama Canal, he may issue such certificate. Otherwise he shall
refuse the same and deny the application and notify the applicant of
his decision. The Governor may at any time revoke any broker’s
or agent’s certificate issued by him if he shall find that the holder
thereof is of bad business repute, or had violated any provision of
this chapter, or has engaged in, or is about to engage in, any fraudu-
lent transaction, or if he shall find that the conduct of such business
conflicts with good policy in the administration of the Canal Zone.

Sec. 181d. REPoRT ON SALE OF SECURITIES.—Every company or
broker authorized under this chapter to sell securities shall there-
after, at such times as they may be required by the Executive Secre-
tary, make and file in the office of the Executive Secretary, a report,
setting forth, in such form as the Executive Secretary may prescribe,
the securities sold by it under the authority of any permit issued by
him, the proceeds derived therefrom, the disposition of such pro-
ceeds, and such other information concerning its property, officers,
or aﬁzairs, relating to or affecting the value of such securities, as the
Executive Secretary may require.

Sgo. 18le. FEES.—EaC{l company or broker shall, with its applica-
tion for a permit or certificate, remit the sum of $10, which amount
shall cover the filing fee and the annual license fee for the remainder
of the calendar year during which the permit or certificate is issued,
but no part of such fee shall be returned if the application is dis-
approved. The annual fee for renewal of a permit or certificate
issued hereunder shall be $10, payable in advance on or before
January first of each year.

Sec. 181f., PENALTY FOR VIOLATION.—Any company, agent, or
broker, which shall directly or indirectly issue or cause to be issued,
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chapter, shall be subject to a fine of not more than $500. In addi-
tion to this penalty, every contract made by or on behalf of any
such company, agent, or broker affecting the liability thereof shall
be void on its behalf and on behalf of its assigns, but shall be
enforceable against it or them.

Skc. 181g. Derinrrions.—The following words have in this chapter
the signification attached to them in this section, unless otherwise
apparent from the context:

1. The word “company ” includes all corporations, associations,
joint-stock companies, and partnerships;

9. The word “security ” includes all stocks, bonds, or other evi-
dences of property or interest in any company;

3. The word “agent ” as used in this chapter means and includes
every person or company employed or appointed by a company or
broker who shall, within the Canal Zone, either as an employee or
otherwise, for a compensation, sell, offer for sale, negotiate for the
sale of, or take a subscription for the sale of any security;
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«Company.”

“gocurity.”

“ Agent.”



1152

¢ Broker.”

NATURE OF
PROPERTY.

Property defined.

Post, p. 1158,

In what property
may exist.

Post, p. 1158,

Wild animals.

Real and personal
property,

Real property.

Post, p. 1218,

Land defined.

Fixtures.

Post, p. 1159,

Personal property.

72d CONGRESS. SESS. II. CH. 128. FEBRUARY 27, 1938.

4. The word “broker ” as used in this chapter includes every per-
son or company, other than an agent, who shall for a commission, in
the Canal Zone, engage either wholly or in part in the business of
selling, offering for sale, negotiating for the sale of, or otherwise
dealing in any security or securities issued by others, or of under-
writing any issue of securities, or of purchasing such securities for
the purpose of reselling them or of offering them for sale to the
public.

CHAPTER 12—NATURE OF PROPERTY

Skc. 182. PropErTY, WwHAT.—The ownership of a thing is the right
of one or more persons to possess and use it to the exclusion of others.
In this code, the thing of which there may be ownership is called
property.

Cross REFERENCES

Personal property, see sections 189 and 238 et seq.

Real property, see section 186.

Skc. 183. IN WHAT PROPERTY MAY EXIST.—There may be ownership
of all inanimate things which are capable of appropriation or of
manual delivery; of all domestic animals; of all obligations; of such
products of labor or skill as the composition of an author, the good-
will of a business, trade-marks and signs, and of rights created or
granted by statute.

Cross REFERENCE

Products of the mind, see sections 240 et seq.

Sec. 184. Wb animars.—Animals wild by nature are the sub-
jects of ownership, while living, only when on the land of the person
claiming them, or when tamed, or taken and held in possession, or
disabled and immediately pursued.

Skc. 185. ReAL AND PERSONAL.—Property is either:

1. Real or immovable; or,

2. Personal or movable.

me. 186. Rean propERTY.—Real or immovable property consists
of:
1. Land;

+ 9, That which is affixed to land;
3. That which is incidental or appurtenant to land;
4, That which is immovable by law.

Cross REFERENCES

Land defined, see section 187.
Fixtures, see section 660,

Sec. 187. Lanp.—Land is the solid material of the earth, what-
ever may be the ingredients of which it is composed, whether soil,
rock, or other substance.

Sec. 188. Fixrores.—A thing is deemed to be affixed to land when
it is attached to it by roots, as in the case of trees, vines, or shrubs;
or imbedded in it, as in the case of walls; or permanently resting
upon it, as in the case of buildings; or permanently attached to what

is thus permanent, as by means of cement, plaster, nails, bolts, or
SCTewS.

Cross REFERENCE
Ownership of fixtures, see seetion 248,

Seo. 189. Prrsonar rrorERTY.—Every kind of property that is
not real is personal.
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CroSs REFERENCER

Accession to personal property, see sections 250 to 258
Choses in action, see sections 238 and 239.

Confusion of goods, see sections 250 to 258.

Law governing, see section 237.

Modes of acquisition of, see section 247.

Produets of mind, see sections 240 to 245.

CHAPTER 13—OWNERS OF PROPERTY

Skc. 190. OwNer—All property has an owner, whether that owner
is the government, and the property public, or the owner an
individual, and the property private.

Sec. 191. WHO MAY OWN PROPERTY.—Any person, whether citizen
or alien, may take, hold, and dispose of property within the Canal

Zone.
CrosS8 REFERENCE

Aliens, right to inherit property, see section 420.

Skc. 192. ALIENS INHERITING MUST OLAIM WITHIN FIVE YEARS.—If
a nonresident alien takes by succession, he must appear and claim
the property within five years from the time of succession, or be
barred. The property in such case is disposed of as provided in
sections 648 et seq., of the Code of Civil Procedure.

Cross REFERENCE

‘When and how aliens may inherit, see section 420.
CHAPTER 14—MODIFICATIONS OF OWNERSHIP

INTERESTS IN PROPERTY

SecrioN 193. OWNERSHIP, ABSOLUTE OR QUALIFIED.—The ownership
of property is either:

1. Absolute; or,

2. Qualified.

Skc. 194. WaEN apsoLure—The ownership of property is abso-
lute when a single person has the absolute dominion over it, and
may use it or dispose of it according to his pleasure, subject only to

general laws,
Cross REFERENCES

Ownership in what property may exist, see sections 188 and 184,
Ownership, termination of, see sections 231 et meq.
Perpetusl interest defined, see section 208,

Sec. 195. WuEN qQuarLriep.—The ownership of property is
qualified :

1. When it is shared with one or more persons;

2. When the time of enjoyment is deferred or limited;

3. When the use is restricted.

Sec. 196. Severan owNErsaIP, wHAT.—The ownership of property
by a single person is designated as a sole or several ownership.

Sec. 197. OWNERSHIP OF SEVERAL PERSONS.—The ownership of
property by several persons is either:

1. Of joint interests;

2. Of partnership interests;

8. Of interests in common;

4. Of community interest of husband and wife.
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Cross REFERENCES

Community property, see section 202.
Interest in common, see sections 200 and 201,
Joint interest, see section 193.

Partnership interests, see section 199.

Smc. 198. JoINT INTEREST, WHAT.—A joint interest is one owned
by several persons in equal shares, by a title created by a single wiil
or transfer, when expressly declared in the will or transfer to be a
joint temancy, or when granted or devised to executors or trustees
as joint tenants.

Sec. 199. PARTXERSHIP INTEREST, WHAT.—A partnership interest
is one owned by several persons, in partnership, for partnership
purposes.

Skc. 200. INTEREST IN COMMON, WHAT.—An interest in common is
one owned by several persons, not in joint ownership or partnership.

Cross REFERENCES

See, also, sections 198 and 201.
Husband and wife as owners in common, see section 116,
Legacy to two or more makes them owners in common, see Section 381

SEc. 201. WHAT INTERESTS ARE IN coOMMON.— Every interest created
in favor of several persons in their own right is an interest in com-
mon, unless acquired by them in partnership, for partnership pur-
poses, or unless declared in its creation to be a joint interest, as
provided in section 198, or unless acquired as community property.

Cross REFERENCE

Interests in common, see sections 198 and 200.

Skc. 202. CommunTry PrROPERTY.—Community property is property
acquired by husband and wife, or either, during marriage, when not
acquired as the separate property of either or as joint interests or
interests in common.

COrosg REFERENCE

See also section 119.

Suc. 203. InteresTs As To TIME~—ID respect to the time of enjoy-
ment, an interest in property is either:

1. Present or future; and,

2. Perpetual or limited.

Skc. 204, PRESENT INTEREST, WHAT.—A. present interest entitles the
owner to the immediate possession of the property.

Sgc. 205. Furore iNTeErest, wHAT—A future inferest entitles the
owner tothe possession of the property only at a future period.

Cross REFERENCES

Accumulations as future interests, see sections 224 et seq., and 230,
Conditions upon enjoyment of estates, see sections 217 et seq.
Terminating future interests, see sections 231 et seq.

Sec. 206. PrrPETUAL INTEREST, WHAT.—A perpetual interest has a
duration equal to that of the property. '

Sec. 207. Livrrep iNTeresT, wHAT—A limited interest has a dura-
tion less than that of the property.

Sec, 208. Kinps or FUTURE INTERESTS.—A. future interest is either:

1. Vested; or,

2. Contingent.
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. SEc. 209. VestEp INTERESTS.—A future interest is vested when there Vested.
1s a person in being who would have a right, defeasible or indefeasible,

to the immediate possession of the property, upon the ceasing of the
intermediate or precedent interest.

Src. 210. CoNTINGENT INTERESTS.—A future interest is contingent, Costingent.
whilst the person in whom, or the event upon which, it is limited to
take effect remains uncertain.

Skc. 211. Two OrR MORE FUTURE INTERESTS.—T'wo or more future Alternstive.
interests may be created to take effect in the alternative, so that if the
first in order fails to vest, the next in succession shall be substituted
for it, and take effect accordingly.

Sec. 212. CERTAIN FUTURE INTERESTS NOT TO BE vomb.—A future agrialn future Inter-
interest is not void merely because of the improbability of the ’
contingency on which it is limited to take effect. Posthumous  chil-

Skc. 218 PostHUMOUS CHILDREN.—When a future interest is limited dren.
to successors, heirs, issue, or children, posthumous children are entitled
to take in the same manner as if living at the death of their parent.

CRrOSS REFERENCES

Future interests defeated by birth of posthumous child, see section 231. Post, p. 1157,
Post, pp. 1171,117%4,

Succession by posthumous children, see sections 344, 370, 419. 1181,
Src. 214. QUALITIES OF EXPECTANT ESTATES.—Future interests pass sngomge °f empect
by succession, will, and transfer, in the same manner as present
interests.
A Mere possibility not
Sec. 215. SamE.—A mere possibility, such as the expectancy of an acemed & mteres.
heir apparent, is not to be deemed an interest of any kind.

CrOSS REFERENCE

Mere possibility cannot be transferred, see section 262. Post, p. 1161

Src. 216. WHAT FUTURE INTERESTS ARE RECOGNIZED.—No future recvgghl%gg?m Interests
interest in property is recognized by the law, except such as is defined
in this code.

Conditions of owner-
CONDITIONS OF OWNERSHIP ship.

Sec. 217. FixiNe THE TIME OF ENJOYMENT.—The time when the ,,Fiio time of enjoy-
enjoyment of property is to begin or end may be determined by
computation, or be made to depend on events. In the latter case, the
enjoyment is said to be upon condition.

Cross REFERENCE

Conditional Legacles, see section 376. Post, p. 1175,
Sec. 218. Conprrrons.—Conditions are precedent or subsequent. Conditlons.
The former fix the beginning, the latter the ending, of the right.
Cro85 REFERENCES
Conditional obligations, see sections 430 to 438. Post, p. 1183.
Post, p. 1183.

Conditions concurrent, see section 433.
Conditions precedent, what are, see sections 877 and 432.
Conditions subsequent, what are, see sections 880 and 434.

Post, pp. 1175, 1183.
Post, pp. 1175, 1183.

.- Conditi
Src. 219. CERTAIN CONDITIONS PRECEDENT voID.—If a8 condition dentwhes soial "

precedent requires the performance of an act wrong of itself, the
instrument containing it is so far void, and the right can not exist.
If it requires the performance of an act not wrong of itself, but
otherwise unlawful, the instrument takes effect and the condition
is void,
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Cross REFERENCES

Conditions precedent, see section 432.
Unlawful conditions void, see section 437.

Skc. 220. CONDITIONS RESTRAINING MARRIAGE vom.—Conditions
imposing restraints upon marriage, except upon the marriage of a
minor, are void; but this does not affect limitations where the intent
was not to forbid marriage, but only to give the use until marriage.

Cross REFERENCE

Contracts in restraint of marriage, sce section 578,

Src. 221, CONDITIONS RESTRAINING ALIENATION voip.—Conditions
restraining alienation, when repugnant to the interest created, are
void.

Cross REFERENCE

Restraints upon alienation, see section 222.
RESTRAINTS UPON ALIENATION

Src. 222. RESTRAINTS UPON ALIENATION.—The absolute power of
alienation can not be suspended, by any limitation or condition what-
ever, for a longer period than as follows:

1. During the continuance of the lives of persons in being at the
creation of the limitation or condition; or

9. For a period not to exceed twenty-five years from the time
of the creation of the suspension.

Src. 223. FUuTURE INTERESTS VOID. WHICH SUSPEND POWER OF ALIENA-
mrox.—Every future interest is void in its creation which, by any
possibility, may suspend the absolute power of alienation for a longer
period than is prescribed in this chapter. Such power of alienation
1s suspended when there are no persons in being by whom an absolute
interest in possession can be conveyed.

ACCUMULATIONS

Sec. 224, DispostrIoNs OF INCcOME—~Dispositions of the income of
property to acerue and to be received at any time subsequent to the
execution of the instrument creating such disposition, are governed
by the rules prescribed in this chapter in relation to future interests.

Sre. 225, Accumurations, wanN vorm——All dirvections for the
accumulation of the income of property, except such as are allowed
by this chapter, are void.

Sec. 296, AcouMuLATION oF INcoME~An accumulation of the
income of property, for the benefit of one or more persons, may be
directed by any will or transfer in writing sufficient to pass the
property out of which the fund is to arise, as follows:

1. If such accumulation is directed to commence on the creation
of the interest out of which the income is to arise, it must be made
for the benefit of one or more minors then in being, and terminate at
the expiration of their minority; or, '

2, If such accumulation is directed to commenee at any time subse-
quent to the creation of the interest out of which the ‘income is to
arise, it must commence within the time in thig chapter permitted
for the vesting of future interests, and during the minority of the
beneficiaries, and terminate at the expiration of such minority.

Cross REFERENCES

Annuities and beguest of income, see sections 8%3* (3) and 391,
Ownership of undisposed accumulations, see seetion 230,

i 8o in original,
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Sec. 227. OTHER DIRECTIONS, WHEN VOID IN PART.—If in either of
the cases mentioned in section 226 the direction for an accumulation
is for a longer term than during the minority of the beneficiaries,
the direction only, whether separable or not from other provisions of
the instrument, is void as respects the time beyond such minority.

Sec. 228. APPLICATION OF INCOME TO SUPPORT, ET CETERA, OF
MINOR~—When a minor for whose benefit an accumulation has been
directed is destitute of other sufficient means of support and educa-
tion, the proper court, upon application, may direct a suitable sum
to be applied thereto out of the fund.

CHAPTER 15—RIGHTS OF OWNERS

SecrioN 229. INCREASE OF PROPERTY.—Lhe owner of a thing owns
also all its products and accessions.

CROSS REFERENCES

Accessions to personal property, see sectiong 250 et seq.
Fixtures, see section 248,

Sec. 230. IN CERTAIN CASES, WHO ENTITLED TO INCOME OF FPROP-
rrRTY.~—When, in consequence of a valid limitation of a future inter-
est, there is a suspension of the power of alienation or of the owner-
ship during the continuation of which the income is undisposed of,
and no valid direction for its accumulation is given, such income
belongs to the persons presumptively entitled to the next eventual
interest.

CHAPTER 16—TERMINATION OF OWNERSHIP

Seoc. 231. FUrurE INTERESTS, WHEN DEFEATED.—A. future interest,
depending on the contingency of the death of any person without
successors, heirs, issue, or children, is defeated by the birth of a
posthumous child of such person, capable of taking by succession.

CroSS REFERENCE

Posthumous children, see section 213.

Skc. 232. Same.—A future interest may be defeated in any man-
ner or by any act or means which the party creating such interest
provided for or authorized in the creation thereof; nor is s future
interest, thus liable to be defeated, to be on that ground adjudged
void in its creation.

Sec. 233. FUTURE INTERESTS, WHEN NOT DEFEATED.—No future inter-
est can be defeated or barred by any alienation or other act of the
owner of the intermediate or precedent interest, nor by any destruc-
tion of such precedent interest by forfeiture, surrender, merger, or
otherwise, except as provided by section 234, or where a forfeiture
ig imposed by statute as a penalty for the violation thereof.

Src. 984, Same—No future interest, valid in its creatiom, is
defeated by the determination of the precedent interest before the
happening of the contingency on which the future interest is limited
to take effect; but should such contingency afterwards happen, the
future interest takes effect in the same manner and to the same
extent as if the precedent interest had continued to the same period.
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CHAPTER 17—GENERAL DEFINITIONS AFFECTING
PROPERTY

Secrron 235. Incons, wrar~—The income of property, as the term
is used in chapters 12 to 16 of this code, includes the rents and profits
of real property, the interest on money, dividends upon stock, and
other produce of personal property.

Skc. 236. Tms oF creaTiON, WHAT.—The delivery of the grant,
where a limitation, condition, or future interest is created by grant,
and the death of the testator, where it is created by will, 1s to be
deemed the time of the creation of the limitation, condition, or inter-
est within the meaning of chapters 12 to 16 of this code.

CHAPTER 18—PERSONAL PROPERTY AND PARTICU-
LAR KINDS THEREOF

PERSONAL PROPERTY IN GENERAL

Secrron 237. By wHAT 1AW GOVERNED.—IT there is no law to the
contrary, in the place where personal property is situated, it is
deemed to follow the person of its owner, and is governed by the law
of his domicile.

THINGS IN ACTION

Skc. 238. THiNGs IN AcTION DEFINED.—A thing in action is a right
to recover money or other personal property by a judicial proceeding.

Skc. 239. TRANSFER AND SURVIVORSHIP.—A thing in action aris-
ing out of the violation of a right of property, or out of an obliga-
tion, may be transferred by the owner. Upon the death of the
owner it passes to his personal representatives, except where, in
the cases provided in the Code of Civil Procedure, it passes to his
devisees or suecessor in office.

' Cross REFERFNCES

Assignment of debt secured by mortgage carries security, see section 1348,

Burden of obligation not trangferable, see section 443,

Insurance policy transfer of, see seetion 1247,

Literary property is assignable, see section 242,

Nonnegotiable written contraet for payment of money or property transfer-
able by indorsement, see section 445.

Obligation defined, see section 424,

Property of any kind may be transferred, sce section 261,

Right arising out of obligation transferable, see section 444,

Right of repossession can be transferred, see seetion 263.

Transfer may be oral, when, see section 264.

Mere possibility can not be transferred, see section 262,

PRODUCTS OF THE MIND

Sec. 240. How raR THE sUBJECT oF owNErsHIP.—The author of any
product of the mind, whether it is an invention, or a composition in
letters or art, or a design, with or without delineation, or other
graphical representation, has an exclusive ownership therein, and
in the representation or expression thereof, which eontinues so long
as the produet and the representations or expressions thereof made
by him remain in his possession.
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Skc. 241. Jornt auvrmorsare.—Unless otherwise agreed, a product
of the mind in the production of which several persons are jointly
concerned, is owned by them as follows:

1. If the product is single, in equal proportions;

2. If it is not single, in proportion to the contribution of each.

Skc. 242. TraxsFer—The owner of any product of the mind, or of
any representation or expression thereof, may transfer his property
in the same. .

Szc. 243. Errect oF pueLicaTiON.—If the owner of a product of the
mind intentionally makes it public, a copy or reproduction may be
made public by any person, without responsibility to the owner,
subject to the law of copyright.

Cross REFERENCH
Copyright law, see section 246.

Src. 244. SUBSEQUENT INVENTOR, AUTHOR, AND 80 FORTH.—If the
owner of a product of the mind does not make it public, any other
person subsequently and originally producing the same thing has
the same right therein as the prior author, which is exclusive to the
same extent against all persons except the prior author, or those
claiming under him.

Sro. 245. PrivaTe wrrtings.—Letters and other private communi-
cations in writing belong to the person to whom they are addressed
and delivered; but they cannot be published against the will of the
writer, except by authority of law.

PATENTS, TRADE-MARES, AND COPYRIGHTS

Src. 246, PATENT, TRADE-MARK, AND COPYRIGHT LAWS EXTENDED TO
zoNe.—The patent, trade-mark, and copyright laws of the United
States shall have the same force and effect in the Canal Zone as in
continental United States, and the District Court of the Canal Zone
is given the same jurisdiction in cases arising under such laws as is
exercised by a United States district court.

CroS8 REFEBENCE

Products of the mind, see sections 240 et seq.

CHAPTER 19—MODES IN WHICH PROPERTY MAY BE
ACQUIRED

Seorion 247. PropERTY, HOW ACQUIRED.— Property is acquired by:
1. Accession;

2. Transfer;

3. Wills or

4, Succession.

CHAPTER 20.—ACCESSION

Secrton 248. Fixrures.—When a person affixes his property to
the land of another, without an agreement permitting him to remove
it, the thing affixed, except as provided in section 249, belongs to the
owner of the land, unless he chooses to require the former to

remove it.
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Cross REFERENCE
Fixtures, see section 188.

Sgc. 249. WHAT FIXTURES TENANT MAY REMOVE.—A tenant may
remove from the demised premises, any time during the continuance
of his term, anything affixed thereto for the purposes of trade, manu-
facture, ornament, or domestic use, if the removal can be effected
without injury to the premises, unless the thing has, by the manner
in which it is affixed, become an integral part of the premises.

SEc. 250. ACCESSION BY UNITING SEVERAL THINGS—When things
belonging to different owners have been united so as to form a single
thing, and can not be separated without injury, the whole belongs
to the owner of the thing which forms the principal part; who must,
however, reimburse the value of the residue to the other owner, or
surrender the whole to him.

Skc. 251. PriNcipAL paRT, wHAT—That part is to be deemed the
principal to which the other has been united only for the use, orna-
ment, or completion of the former, unless the latter is the more
valuable, and has been united without the knowledge of its owner,
who may, in the latter case, require it to be separated and returned
to him, although some injury should result to the thing to which it
hag been united.

Sec. 252. Same.—If neither part can be considered the principal,
within the rule prescribed by section 251, the more valuable, or, if
the values are nearly equal, the more considerable in bulk, is to be
deemed the principal part.

Src. 253. UNITING MATERTALS AND WOREMANSHIP.—If one makes
a thing from materials belonging to another, the latter may claim the
thing on reimbursing the value of the workmanship, unless the value
of the workmanship exceeds the value of the materials, in which
case the thing belongs to the maker, on reimbursing the value of the
materials.

Sec. 254. INSEPARABLE MATERIALS—Where one has made use of
materials which in part belong to him and in part to another, in
order to form a thing of a new description, without having destroyed
any of the materials, but in such a way that they can not be separated
without inconvenience, the thing formed is common to both propri-
etors; in proportion, as respects the one, of the materials belonging
to him, and as respects the other, of the materials belonging to him
and the price of his workmanship.

Skc._255. MATERIALS OF SEVERAL OWNERS.—When a thing has been
formed by the admixture of several materials of different owners,
and neither can be considered the principal substance, an owner
without whose consent the admixture was made may require a sepa-
ration, if the materials can be separated without inconvenience. If
they can not be thus separated, the owners acquire the thing in
common, in proportion to the gquantity, quality, and value of their
materials; but if the materials of one were far superior to those of
the others, both in quantity and value, he may claim the thing on
reimbursing to the others the value of their materials. "

Sec. 256. WiinroL rTrEseassers,—The foregoing sections of this
chapter are not applicable to cases in which one willfully uses the
materials of another without his consent; but, in such cases, the
g)rodléct belongs to the owner of the material, if its identity can be
raced.

Sec. 257. OWNER MAY ELECT BETWEEN THE THING AND TTS VALUE.—
In all cases where one whose material has been used without his
knowledge, in order to form a product of a different description, can
claim an interest in such produect, he has an option to demand either
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restitution of his material in kind, in the same quantity, weight,
measure, and quality, or the value thereof ; or where he is entitled to
the product, the value thereof in place of the product.

Sec. 258. WRONGDOER LIABLE IN DAMAGES.—One who wrongfully ,

employs materials belonging to another is liable to him in damages,
as well as under the foregoing provisions of this chapter.

CHAPTER 21.—TRANSFER OF PROPERTY

DEFINITION OF TRANSFER

Sec. 259. Transrer, wHAT.~Transfer is an act of the parties, or
of the law, by which the title to property is conveyed from one
living person to another.

Crosg REFERENCES

Transfer, see sections 260 and 267.
Transfer in writing is called a grant, see section 267.

Sec. 260. VOLUNTARY TRANSFER—A voluntary transfer is an exe-
cuted contract, subject to all rules of law concerning contracts in
general ; except that a consideration is not necessary to its validity.

CroSS REFERENCES

Gifts, see section 281 et seq.
Transfer, gee sections 259 and 267.

WHAT MAY BE TRANSFERRED

SEc. 261. WHAT MAY BE TRANSFERRED.—Property of any kind may
be transferred, except as otherwise provided by sections 262 and 263.

Src. 262. PossiBiniTy.—A mere possibility, not coupled with an
interest, can not be transferred.

CR0OSS REFERENCE

Mere possibility not deemed an interest, see section 215,

Sec. 263. RIGHT OF REPOSSESSION CAN BE TRANSFERRED.—A. right of
repossession for breach of condition subsequent, can be transferred.

MODE OF TRANSFER

SEec. 264. WHEN OrAL~—A transfer may be made without writing,
in every case in which a writing is not expressly required by statute.

Cross REFERENCES

‘What contracts must be in writing, see sections 541 and 600.
Fraudulent instruments and transfers, see sections 1659 and 1660.

Sec. 265. WHEN MUST BE IN WRITING—AD interest in an existing
trust can be transferred only by operation of law, or by a written
instrument, subscribed by tﬁe person making the transfer, or by
his agent.

SEc. 266. TRANSFER BY 8ALE, AND 80 FORTH.—Lhe mode of trans-
ferring other personal property by sale is regulated by chapter 34
of this code.

Src. 267. GranT, wHAT—A transfer in writing is called a grant
or bill of sale. The term “ grant,” in this and sections 268 to 280,
includes both these instruments.
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Cross REFERENCES

Construction of grants, see section 273 et seq.
Trasfer,* see sections 259 and 260.

Sec. 268. DELIVERY NECESSARY.—A grant takes effect, so as to vest
the interest intended to be transferred, only upon its delivery by
the grantor.

Cross REFERENCES

Constructive delivery, see section 272,
Contract in writing takes effect only from delivery, see section 543.

Sec. 269. Date—A grant duly executed is presumed to have been
delivered at its date.

Sec. 270. DELIVERY TO GRANTEE IS NECESSARILY ABSOLUTE.—A grant
can not be delivered to the grantee conditionally. Delivery to him,
or to his agent as such, is necessarily absolute, and the instrument
takes effect thereupon, discharged of any condition on which the
delivery was made.

Sec. 271. DevivEry 1N EsCROW.—A. grant may be deposited by the
grantor with a third person, to be delivered on performance of a
condition, and, on delivery by the depositary, it will take effect.
While in the possession of the third person, and subject to condition,
it is called an escrow.

Sro. 272. CoxsTRUCTIVE DELIVERY.—Though a grant be not actually
delivered into the possession of the grantee, it is yet to be deemed
constructively delivered in the following cases:

1. Where the instrument is, by the agreement of the parties at the
time of execution, understood to be delivered, and under such circum-
stances that the grantee is entitled to immediate delivery; or

2. Where it is delivered to a stranger for the benefit of the grantee,
and his assent is shown, or may be presumed. ,

INTERPRETATION OF GRANTS

. Sue. 278. GrANTS, HOW INTERPRETED.—Grants are to be interpreted
in like manner with contracts in general, except so far as otherwise
provided in this subchapter,

Cross REFERENCES

Interpretation of contracts, see sections 546, 547, and 552.
Word “ grant ” includes bill of sale, see section 267.

Sec. 274, LiMITATIONS, HOW CONTROILED.—A clear and distinct
limitation in a grant is not controlled by other words less clear and
distinet.

Sec. 275. REcrrals, WHEN RESORTED T0.—If the operative words
of a grant are doubtful, recourse may be had to its recitals to assist
the eonstruction.

Cross REFERENCE
Interpretation of doubtful words, see section 565.

Skc. 276. INTERPRETATION AGAINST GRANTOR—A. grant is to be inter-
preted in favor to the grantee, except that a reservation in any grant,
and every grant by a public officer or body, as such, to a private
party, is to be interpreted in favor of the grantor.

Sec. 277. IRRECONCILABLE PROVISIONS.—I1f several parts of a grant
are absolutely irreconcilable, the former part prevails.

180 in original,
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SEec. 278. MEANING OF “ HEIRS ¥ AND ¥ ISSUE,” IN CERTAIN REMAIN-

the death of any person without heirs, or heirs of his body, or without
issue, or in equivalent words, such words must be taken to mean suc-
cessors, or issue living at the death of the person named as ancestor.

Cross REFERENCE
“ Heirs ” and “ Issue,” interpretation of, see section 366.

EFFECT OF TRANSFER

Sec. 279. WHAT 1ITLE PAssEs.—A transfer vests in the transferee
all the actual title to the thing transferred which the transferrer
then has, unless a different intention is expressed or is necessarily
implied.

Sec. 280, IncmeNTs—The transfer of a thing transfers also all its
incidents, unless expressly excepted; but the transfer of an incident
to a thing does not transfer the thing itself.

Cross REFERENCE
What passes, see section 1728.
Sko. 281. Grrrs pEFINED.—A gift is a transfer of personal property,
made voluntarily, and without consideration.
Cross REFERENCES

Gift as fraud on creditors, see sections 1659 et seq.
Voluntary transfers, see sections 260 and 1659.

Sec. 282. Grrr, How MADE—A verbal gift is not valid, unless the
means of obtaining possession and control of the thing are given,
nor, if it is capable of delivery, unless there is an actual or symbolical
delivery of the thing to the donee.

Seo. 283. Grrr NoT REVOCABLE—A gift, other than a gift in view
of death, can not be revoked by the giver.

Cross REFERENCE
Revoking gifts mortis causa, see section 286,
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is one which is made in contemplation, fear, or peril of death, and

with intent that it shall take effect only in case of the death of the
ver.

& Cross REFERENCE

Revocation, see section 286.

Sec. 285. WHEN GIFT PRESUMED TO BB IN VIEW OF DEATH.—A gift (o hen gift presumed

made during the last illness of the giver, or under circumstances
which would naturally impress him with an expectation of speedy
death, is presumed to be a gift in view of death.

SEC. 286. REVOCATION OF GIFT IN VIEW OF DEATH.—A gift in view
of death may be revoked by the giver at any time, and is revoked
by his recovery from the illness, or escape from the peril, under the
presence of which it was made, or by the occurrence of any event
which would operate as a revocation of a will made at the same time,
but when the gift has been delivered to the donee, the rights of a
bona fide purchaser from the donee before the revocation, shall not
be affected by the revocation.

Revocation.
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Cross REFERENCE
@ift inter vivos not revocable, see section 283,

Seo. 287. Errecr oF winn vroN cFT—A gift in view of death is
not affected by a previous will; nor by a subsequent will, unless it
expresses an intention to revoke the gift. o

Skc. 288. WHEN TREATED AS EEGACY.—A gift in view of death must
be treated as a legacy, so far as relates only to the creditors of the
giver,

CHAPTER 22—PROOF AND ACKNOWLEDGMENT
OF INSTRUMENTS

Sec. 289. BY WHOM ACKNOWLEDGMENTS MAY BB TAKEN IN CaANAL
ZoNe—The proof or acknowledgment of any instrument required by
law to be proved or acknowledged may be made before the district
judge, the clerk of the district court, a magistrate, or before any
notary public of the Canal Zone.

Src. 290. By wHoM TARKEN witHouT CaNAL ZoNe—The proof or
acknowledgment of an instrument may be made without the Canal
Zone, but within the United States, and within the jurisdiction of
the officer, before the judge of any court of record or the clerk there-
of or before any notary public within any State, Territory, District,
or possession of the United States.

Skc. 291. By WHOM TAKEN IN FOREIGN COUNTRY.—If an instrument
is one executed in a foreign country, the same may be acknowledged
before any diplomatic or consular officer or commercial agent of the
United States accredited to such country or before any officer of such
foreign country authorized to take acknowledgments, the signature
and official character of such officer to be certified by a diplomatic,
consular, or commercial official of the United States.

Sec. 292. OFFICERS EMPOWERED TO ISSUE PROPER CERTIFICATES.—Lhe
officers authorized to take acknowledgments under sections 289 to 291
are empowered to issue proper certificates of the same.

Sec, 293. Requisrres For ACKENOWLEDGMENT.—The acknowledgment
of an instrument must not be taken unless the officer taking it knows
or has satisfactory evidence, on the oath or affirmation of a credible
witness, that the person making such acknowledgment is the indi-
vidual who is deseribed in and who executed the instrument; or, if
executed by a corporation, that the person making such acknowledg-
ment is the president or secretary of such corporation, or other
person who executed it on its behalf.

Sec. 294. OFFICER MUST INDORSE CERTIFICATE—An officer taking
the acknowledgment of an instrument must indorse thereon or
attach thereto a certificate substantially in the forms hereinafter
prescribed.

Sec. 295. GENERAL FORM OF CERTIFICATE—The certificate of
acknowledgment, unless it is otherwise in this chapter provided,
must be substantially in the following form: “ United States of
America, Canal Zone, ss. On this day of ————, in the
year —————, before me (here insert name and quality of the
officer), personally appeared , known to me (or proved to me
on the oath of ) to be the person whose name is subscribed
to the within instrument, and acknowledged that he (she or they)
executed the same ”: Provided, however, That any acknowledgment
taken without the Canal Zone in accordance with the laws of the
place where the acknowledgment is made, shall be sufficient in the
Canal Zone: And provided further, That the certificate of the clerk
of a court of record of the county or district where such acknowl-




72d CONGRESS. SESS. II. CH. 128. FEBRUARY 27, 1933.

edgment is taken, that the officer certifying to the same is author-
ized by law so to do, and that the signature of the said officer to
such certificate is his true and genuine signature, and that such
acknowledgment is taken in accordance with the laws of the place
where the same is made, shall be prima facie evidence of the facts
stated in the certificate of said clerk.

Sec. 296. FORM OF ACENOWLEDGMENT BY CORPORATION.—The cer-
tificate of acknowledgment of an instrument executed by a
corporation must be substantially in the following form:

“ UNrreEp STATES OF AMERICA,

Canal Zone, ss:

“ On this day of ———— in the year ————, before me
(bere insert the name and quality of the officer), personally appeared
, known to me (or proved to me on the oath of ) to
be the president (or the secretary) of the corporation that executed
the within instrument (where, however, the instrument is executed
in behalf of the corporation by some one other than the president or
secretary insert: known to me (or proved to me on the oath of
) to be the person who executed the within instrument on
behalf of the corporation therein named and acknowledged to me
that such corporation executed the same).”

Sec. 297. FORM OF CERTIFICATE OF ACKNOWLEDGMENT BY ATTORNEY
1N racr.—The certificate of acknowledgment by an attorney in fact
must be substantially in the following form:

“ UNrreEp STATES OF AMERICA,

Canal Zone, ss:

“ On this day of , in the year , before me (here
insert the name and quality of the officer), personally appeared
, known to me (or proved to me on the oath of to be
the person whose name is subscribed to the within instrument as
the attorney in fact of —————, and acknowledged to me that he
subscribed the name of thereto as principal, and his own
name as attorney in fact.”

Skc. 298. OFFICERS MUST AFFIX THEIR sIGNATURES,—Officers takin
and certifying acknowledgments, or proof of instruments for record,
must authenticate their certificates by affixing thereto their signa-
tures, followed by the names of their offices; also, their seals of office,
if by the laws of the State or country where the acknowledgment or
proof is taken, or by authority of which they are acting, they are
required to have official seals.

2C. 299. PROOF OF EXECUTION, HOW MADE.—Proof of the execution
of an instrument, when not acknowledged, may be made either:

1. By the party executing it, or either of them; or,

2. By a subseribing witness; or,

3. By other witnesses, in cases mentioned in section 302.

Skc. 300. WrINESS MUST BE PERSONALLY ENOWN TO OFFICER.—IT by
8 subscribing witness, such witness must be personally known to the
officer taking the proof to be the person Wgose name is subscribed
to the instrument as a witness, or must be proved to be such by the
oath of a credible witness.

Src. 301. WITNESS MUST PROVE, WHAT.—The subscribing witness
must prove that the person whose name is subscribed to the instru-
ment as a party is the person described in it, and that such person
executed it, and that the witness subscribed his name thereto as a
witness.
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Skc. 302. HANDWRITING MAY BE PROVED, WHEN.—The eg{qcutiop of
an instrument may be established by proof of the handwriting of the
party and of a subscribing witness, if there is one, in the following
cases:

1. When the parties and all the subscribing witnesses are dead; or,

9. When the parties and all the subscribing witnesses are nonresi-
dents of the Canal Zone; or,

3. When the place of their residence is unknown to the party
desiring the proof, and can not be ascertained by the exercise of due
diligence; or,

4. When the subscribing witness conceals himself, or can not
be found by the officer by the exercise of due diligence in attempting
to serve the subpeena or attachment; or,

5. In case of the continued failure or refusal of the witness to
testify, for the space of one hour, after his appearance.

Skc. 303. EVIDENCE OF HANDWRITING MUST PROVE, WHAT.—The evi-
dence taken under section 802 must satisfactorily prove to the officer
the following facts:

(1) The existence of one or more of the conditions mentioned
therein; and,

(2) That the witness testifying knew the person whose name pur-
ports to be subscribed to the instrument as a party, and is well
acquainted with his signature, and that it is genuine; and, :

(8) That the witness testifying personally knew the person who
subscribed the instrument as a witness, and is well acquainted with
his signature, and that it is genuine; and,

(4) The place of residence of the witness.

Src. 304. CerriFicaTE OF PrROOF.—An officer taking proof of the
execution of any instrument must, in his certificate indorsed thereon
or attached thereto, set forth all the matters required by law to be
done or known by him, or proved, before him on the proceeding,
together with the names of all the witnesses examined before him,
their places of residence respectively, and the substance of their
testimony.

Sec. 805. OFFICERS AUTHORIZED TO DO CERTAIN THINGS.—Officers
authorized to take the proof of instruments are authorized in such
proceedings :

1. 'To administer oaths or affirmations;

2. To employ and swear interpreters;

3. To issue subpeenas, as prescribed in section 1156 of the Code of
Civil Procedure;

4. Fo punish for contempt, as prescribed in sections 1160, 1162, and
1163, of the Code of Civil Procedure.

The civil damages and forfeiture to the party aggrieved are
prescribed in section 1161 of the Code of Civil Procedure.

Sec. 806. WHEN INSTRUMENT IS IMPROPERLY CERTIFIED, PARTY MAY
HAVE ACTION TO CORRECT ERROR.—When the acknowledgment or proof
of the execution of an instrument is properly made, but defectively
certified, any party interested may have an action in the districe
court to obtain a judgment correcting the certificate.

Sgc. 307. ¥IX CERTATN CASES, PARTIES INTERESTED MAY OBTAIN JUDG-
MENT OF FROOF OF AN INSTRUMENT.—ANY person interested under an
instrument pntitled to be proved for record, may institute an action
in the district court against the proper parties to obtain a judgment
proving such instrument.

Skc. 308. EFFECT OF JUDGMENT IN SUCH ACTION.—A certified copy
of the judgment in a proceeding instituted under section 806 or sec-
tion 307, showing the proof of the instrument, and attached thereto,
entitled such instrument to record, with like effect as if acknowledged.
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Skc. 309. INSTRUMENTS HERETOFORE MADE TO BE GOVERNED BY THEN
EXISTING LAWS.—The legality of the execution, acknowledgment,
proof, form, or record of any instrument made before this code goes
into effect, executed, acknowledged, proved, or recorded is not affected
by anything contained in this chapter, but depends for its validity
and legality upon the laws in force when the act was performed.

Skc. 810. DEEDS, AND 80 FORTH, AFFECTING LAND IN DISTRICT OF
Corumpra or ANY TerrrrorY oF Unrrep Srtates.—Deeds and other
instruments affecting land situate in the District of Columbia or any
Territory of the United States may be acknowledged in the Canal
Zone before any notary public or judge, appointed therein by proper
authority, or by any officer therein who has ex officio the powers of
a notary public: Provided, That the certificate by such notary in the
Canal Zone shall be accompanied by the certificate of the governor
or acting governor to the effect that the notary taking said acknowl-
edgment was in fact the officer he purported to be; and any deeds
or other instruments affecting lands so situate, so acknowledged since
J anuarf%l 1, 1905, and accompanied by such certificate shall have the
same effect as such deeds or other instruments hereafter so acknowl-
edged and certified. (Act Cong. June 28, 1906, c. 3585, 34 Stat. 552.)

CHAPTER 23.—EXECUTION AND REVOCATION OF WILLS

Src. 811. Wao MAY MAKE A witL.—Every person over the age of
eighteen years, of sound mind, may, by last will, dispose of all his
estate, and such estate not disposed of by will is succeeded to as pro-
vided in chapter 26 of this code, being chargeable in both cases with
the payment of all the decedent’s debts, as provided in the Code of
Civil Procedure.

Cross REFERENCES

Disposition of property in case of intestacy, see section 401 et seq.
Effect of marriage of man on his will, see section 335.

Validity of will, see section 315.

Wills of married women, see section 313.

Wills of unmarried women revoked by marriage, see section 336.

Sec. 312. WILL, OR PART THEREOF, PROCURED BY FRAUD.—A. Will, OF fend

part of a will, procured to be made by duress, menace, fraud, or
undue influence, may be denied probate; and a revocation, procured
by the same means, may be declared void. '

Cross REFERENCES

Revocation of will, see section 329.
Undue influence as affecting contracts, see section 505.

Skc. 813. WILL OF MARRIED WOMAN.—A married woman may dis-
pose of all her separate estate by will, without the consent of her
husband, and may alter or revoke the will in like manner as if she
were single. Her will must be executed and proved in like manner
as other wills.

Skc. 314. WHAT MAY PAss BY WiLL.—Every interest in property, to ¥

which heirs, husband, widow, or next of kin might succeed, may
_ disposed of by will, except as otherwise provided in sections 417 and

418,

Sec. 315. WRITTEN WILL, HOW TO BE EXECUTED.—Every will, other
than a nuncupative will, must be in writing; and every will, other
than an olographic will, and a nuncupative will, must be executed
and attested as follows:
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1. Tt must be subscribed at the end thereof by the testator himself,
or some person in his presence and by his direction must subscribe
his name thereto; .

2. The subscription must be made in the presence of the attesting
witnesses, or be acknowledged by the testator to them to have been
made by him or by his authority; . .

3. The testator must, at the time of subscribing or acknowledging
the same, declare to the attesting witnesses that the instrument is his
will; and

4. There must be two attesting witnesses, each of whom must sign
the same as a witness, at the end of the will, at the testator’s request
and in his presence.

Cross REFERENCES

Conjoint or mutual will, see section 318.
Nuncupative will, see sections 325 ef seq.
Olographic will, see section 316.

Witness to add residence, see section 317.

Sxc. 816. DEFINITION OF AN OLOGRAPHIC WILL—An olographic will
is one that is entirely written, dated, and signed by the hand of the
testator himself. Tt is subject to no other form, and may be made
in or out of the Canal Zone, and need not be witnessed.

Skc. 317. WITNESS TO ADD RESIDENCE.—A witness to a written will
must write, with his name, his place of residence; and a person who
subscribes the testator’s name, by his direction, must write his own
name as a witness to the will. But a violation of this section does
not affect the validity of the will.

Skc. 818. MuruaL witn—A conjoint or mutual will is valid, but
it may be revoked by any of the testators in like manner with any
other will.

Sec. 319, CoMPETENCY OF SUBSCRIBING WITNEsS.—If the subscribing
witnesses to a will are competent at the time of attesting its execu-
tion, their subsequent incompetency, from whatever cause it may
arise, does not prevent the probate and allowance of the will, if it is
otherwise satistactorily proved.

See. 820, Gurrs TO SUBSCRIBING WITNESSES VOID] CREDITORS COM-
rraeNT wrtnesses——All beneficial legacies and gifts whatever, made
or given in any will to a subseribing witness thereto, are void, unless
there are two other competent subseribing witnesses to the same; but
a mere charge on the estate of the testator for the payment of debts
dqflals not prevent his creditors from being competent witnesses to his
will.

Sec. 821. SUBSCRIBING WITNESS ENTITLED TO HIS SHARE BY SUCCES-
stox.—If a witness, to whom any beneficial legacy or gift, void by
section 320, is made, would have been entitled to any share of the
estate of the testator, in case the will should not be established, he
succeeds to so much of the share as would be distributed to him, not
exceeding the bequest made to him in the will, and he may recover
the same of the other legatees named in the will, in proportion to and
out of the parts bequeathed to them.

Sec. 822. Winr mape our oF THE Canar ZoneE—A will made out
of the Canal Zone which might be proved and allowed by the laws
of the state or country in which it was made, may be proved, allowed,
and recorded in the Canal Zone, and shall have the same effect as if
executed according to the laws of the Zone, ((E. O. Mar. 22, 1907,
§ 670;) Act Cong. Aug. 24, 1912, c. 390, §§ 2, 9, 37 Stat. 561; E. O.
’;;(%:{;.)12, 1914, § 10; Act Cong. Sept. 21, 1922, ¢c. 870, § 3, 42 Stat.
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Cro8s REFERENCR

Probate of foreign wills, see the Code of Civil Procedure.

Src. 323. WiLL Mape HERE BY ALIEN.—A will made within the
Canal Zone by a citizen or subject of another state or country, which
is executed in accordance with the law of the state or country of
which he is a citizen or subject, and which might be proved and
allowed by the law of his own state or country, may be proved,
allowed, and recorded in the Canal Zone, and shall have the same
effect as if executed according to the laws of the Zone. ((E. O.
Mar. 22, 1907, § 671;) Act Cong. Aug. 24, 1912, c. 390, §§ 2, 9, 87
Stat. 561; E. O. Mar. 12, 1912, § 10; Act. Cong. Sept. 21, 1922, c. 370,
§ 3, 42 Stat. 1006.)

Sec. 324. RepuBLicaTioN BY copiciL.—The execution of a codicil,
referring to a previous will, has the effect to republish the will, as
modified by the codicil.

Skc. 325. NUNCUPATIVE WILL, HOW TO BE EXECUTED.—A nuncupative
will is not required to be in writing, nor to be declared or attested
with any formalities.

CRro88 REFERENCE

Probating nuncupative wills, see sections 326 and 327.

Skc. 826. REQUISITES OF VALID NUNCUPATIVE WILL.—10 make a nun-
cupative will valid, and to entitle it to be admitted to probate, the
following requisites must be observed:

5 (1) The estate bequeathed must not exceed in value the sum of
1,000.

(2) Tt must be proved by two witnesses who were present at the
making thereof, one of whom was asked by the testator, at the time,
to bear witness that such was his will, or to that effect.

(3) The decedent must, at the time, have been in actual military
service in the field, or doing duty on shipboard at sea, and in either
case in actual contemplation, fear, or peril of death, or the decedent
must have been, at the time, in expectation of immediate death from
an injury received the same day.

SEC. 327. PROOF OF NUNCUPATIVE WILLS.—No proof must be received
of any nuncupative will, unless it is offered within six months after
speaking the testamentary words, nor unless the words, or the sub-
stance ﬁlereof, were reduced to writing within thirty days after
they were spoken.

S{,Eo. 398. PROBATE OF NUNCUPATIVE WILL8.—No probate of any nun-
cupative will must be granted for fourteen days after the death of
the testator, nor must any nuncupative will be at any time Eroved,
unless the testamentary words, or the substance thereof, be first
committed to writing, and process issued to csall in the widow, or
other persons interested, to contest the probate of such will, if they
think proper.

Sec. 399. WRITTEN WILL, HOW REVOKED.—Except in the cases in
this chapter mentioned, no written will, nor any part thereof, can
be revoked or altered otherwise than:

1. By a written will, or other writing of the testator, declaring
such revocation or alteration, and executed with the same formalities
with which a will should be executed by such testator; or,

2. By being burned, torn, canceled, obliterated, or destroyed, with
the intent and for the purpose of revoking the same, by the testator
himself, or by some person in his presence and by his direction.

SEc. 330. IVIDENCE oF REVOCATION.—When a will is canceled or
destroyed by any other person than the testator, the direction of the
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testator, and the fact of such injury or destruction, must be proved
by two witnesses. .

Sec. 331. RevocaTioN oF pupLicate.—The revocation of a will,
executed in duplicate, may be made by revoking one of the duplicates.

Src. 332. REVOCATION BY SUBSEQUENT WILL.~—A prior will is not
revoked by a subsequent will, unless the latter contains an express
revocation, or provisions wholly inconsistent with the terms of the
former will; but in other cases the prior will remains effectual so
far as consistent with the provisions of the subsequent will.

SEc. 833. ANTECEDENT NOT REVIVED BY REVOCATION OF SUBSEQUENT
wirL.—If, after making a will, the testator duly makes and executes
a second will, the destruction, cancellation, or revocation of such sec-
ond will does not revive the first will, unless it appears by the terms
of such revocation that it was the intention to revive and give effect
to the first will, or unless, after such destruction, cancellation, or
revocation, the first will is duly republished.

Src. 334. REVOCATION BY MARRIAGE AND BIRTH OF ISSUE—IL1, after
having made a will, the testator marries, and has issue of such mar-
riage, born either in his lifetime or after hig death, and the wife or
issue survives him, the will is revoked, unless provision has been made
for such issue by some settlement, or unless such issue are provided for
in the will, or in such way mentioned therein as to show an intention
not to make such provision; and mno other evidence to rebut the
presumption of such revocation can be received.

SEc. 835. EFFECT OF MARRIAGE OF MAN oN HIS WiLL—If, after mak-
ing a will, the testator marries, and the wife survives the testator, the
will is revoked, unless provision has been made for her by marriage
contract, or unless she is provided for in the will, or in such way men-
tioned therein as to show an intention not to make such provision;
and no other evidence to rebut the presumption of revocation can be
received.

Sec. 336. EFFECT OF MARRTAGE OF WOMAN ON HER WILL.—LT, after
making a will, the testatrix marries, and the husband survives the
testatrix, the will is revoked, unless provision has been made for him
by marriage contract, or unless he is provided for in the will, or in
such way mentioned therein as to show an intention not to make such
provision; and no other evidence to rebut the presumption of revoca-
tion ean be received.

Sue. 837, REVOCATION BY MARRIAGE AND BIRTH OF Issus—If, after
making a will, the testatrix marries, and has issue of said marriage,
born either in her lifetime or after her death, and the husband or
issue survives her, the will is revoked, unless provision has been made
for such issue by some settlement, or unless such issue are provided
for in the will, or in such way mentioned therein as to show an
intention not to make such provision; and no other evidence to rebut
the presumption of such revocation ean be received.

Sec. 338, CONTRACT OF SALE NOT REVOCATION.—An agreement made
by a testator, for the sale or transfer of property disposed of by a
will previously made, does not revoke such disposal ; but the property
passes by the will, subject to the same remedies on the testator’s agree-
ment, Tor a specific performance or otherwise against the legatees, as
might be had against the testator’s successors, if the same had passed
by sueccession, ’

Sec. 339. MORTGAGE NOT REVOCATION oF WitL.—A charge or encum-
brance upon any estate, for the purpose of securing the payment of
money or the performance of any covenant or agreement, is not a
revocation of any will relating to the same estate which was previously
executed ; but the legacies therein contained must pass, subjeet to such
charge or encumbrance.
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Sec. 340. TRANSFER, WHEN NOT A REVOCATION.—A. transfer, settle-
ment, or other act of a testator, by which his interest in a thing pre-
viously disposed of by his will is altered, but not wholly divested,
is not a revocation; but the will passes the property which would
otherwise devolve by succession.

Cross REFERENCES

Ademption of legacies, see section 382.
Revocation, see sections 341 and 342.

Sec. 341. WHEN 1T 18 A REVOCATION.—If the instrument by which an
alteration is made in the testator’s interest in a thing previously dis-
posed of by his will expresses his intent that it shall be a revocation,
or if it contains provisions wholly inconsistent with the terms and
nature of the testamentary disposition, it operates as a revocation
thereof, unless such inconsistent provisions depend on a condition or
contingency by reason of which they do not take effect.

Sec. 342. RevoocarioN or coprorrs.—The revocation of a will revokes
all its codicils.

Suc. 348. APPLICATION OF PROVISIONS A8 TO REVOCATIONS.—The pro-
visions of this chapter in relation to the revocation of wills apply
to all wills made by any testator living at the expiration of one year
from the time it takes effect.

SEc. 844. AFTER-BORN CHILD, UNPROVIDED FOR, TO SUCCEED.—W hen-
ever a testator has a child born after the making of his will, either
in his lifetime or after his death, and dies leaving such child unpro-
vided for by any settlement, and neither provided for nor in any
way mentioned in his will, the child succeeds to the same portion of
the testator’s property that he would have succeeded to if the testator
had died intestate.

CrosS REFERENCE

Succession by posthumous children, see sections 213, 370, and 419.

Sec. 845. CHILDREN OR ISSUE OF CHILDREN OF TESTATOR UNPROVIDED
FOR BY HIS WILL—When any testator omits to provide in his will
for any of his children, or for the issue of any deceased child, unless
it appears that such omission was intentional, such child, or the
issue of such child, has the same share in the estate of the testator
as if he had died intestate, and succeeds thereto as provided in
section 344.

Src. 846. SHARE OF AFTER-BORN CHILD, OUT OF WHAT PART OF ESTATE
To BE PAID.—When any share of the estate of a testator is assigned
to a child born after tge making of a will, or to a child, or the issue
of a child, omitted in the will, as hereinbefore mentioned, the same
must first be taken from the estate not disposed of by the will, if
any; if that is not sufficient, so much as may be necessary must be
taken from all the legatees, in proportion to the value they may
respectively receive under the will, unless the obvious intention of
the testator in relation to some specific bequest, or other provision in
the will, would thereby be defeated; in such case, such specific legacy
or provision may be exempted from such apportionment, and a
different apportionment, consistent with the intention of the testator,
may be adopted.

Src. 847. ADVANCEMENT DURING LIFETIME OF TESTATOR.—If such
children, or their descendants, so unprovided for, had an equal pro-
portion of the testator’s estate bestowed on them in the testator’s
lifetime, by way of advancement, they take nothing in virtue of the
provisions of sections 344 to 346.
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Cross REFERENCE

Advancements in cases of intestacy, sce sections 411 to 415.

Sec. 848. DISTRIBUTION OF ESTATE WHEN LEGATEE DIES BEFORE TES-
raTOR.—When any estate is bequeathed to any child or other relation
of the testator, and the legatee dies before the testator, leaving lineal
descendants, or any such child or other relation is named in a will
as a legatee and is dead at the time the will is executed, but leaves
lineal descendants surviving the testator, such descendants take the
estate so given by the will in the same manner as the legatee would
have done had he survived the testator.

Cross REFERENCES

“ By right of representation,” term defined, see section 419.
Death of legatee, legacy fails when, see sections 374 and 375.

Sec. 349. RESTRICTION ON BEQUESTS FOR CHARITABLE USES; EXCEP-
rioNs.—No estate shall be bequeathed to any charitable or benevolent
society or corporation, or to any person or persons in trust for
charitable uses, except the same be done by will duly executed at
least thirty days before the decease of the testator; and if so made
at least thirty days prior to such death, such legacy shall be valid:
Provided, that no such bequest shall collectively exceed one-third of
the estate of the testator, leaving legal heirs, and in such case a pro
rata deduction from such bequests shall be made so as to reduce the
aggregate thereof to one-third of such estate; and all dispositions of
property made contrary hereto shall be void, and go to the residuary
legatee, next of kin, or heirs, according to law: Provided, however,
That nothing in this section contained shall apply to bequests or
devises made by will executed at least six months prior to the death
of a testator who leaves no parent, husband, wife, child or grand-
child, or when all of such heirs shall have by writing, executed at
%east' six months prior to his death, waived the restriction contained
herein.

Skc. 850. EXECUTION OF PRIOR WILLS NOT AFFECTED.—The provisions
of this chapter do not impair the validity of the execution of any
will made before it takes effect.

CHAPTER 24—INTERPRETATION OF WILLS, AND
EFFECT OF VARIOUS PROVISIONS

Skc. 351. TESTATOR'S INTENTION TO BE CARRIED 0UT.—A. will is to be
construed according to the intention of the testator. Where his inten-
tion can not have effect to its full extent, it must have effect as far
as possible.

Cross REFERENCES

Construction of will made before code went into effect, gee section 883.
Declaration of testator as evidence, see section 352.
Intention of testator, see section 395.

Sec. 852. INTENTION TO BE ASCERTAINED FROM THE WILL.—In case
of uncertainty arising upon the face of a will, as to the application
of any of its provisions, the testator’s intention is to be ascertained
from the words of the will, taking into view the circumstances under
which it was made, exclusive of his oral declarations.
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CroSS REFERENCE
Testator’s declarations as to intention, see section 371.

. Skc. 353. RULES OF INTERPRETATION.—In interpreting a will, sub-
ject to the law of the Canal Zone, the rules prescribed by the follow-
ing sections of this chapter are to be observed, unless an intention
to the contrary clearly appears.

Sec. 854. SEVERAL INSTRUMENTS ARBE TO BE TAKEN TOGETHER.—OEV-
eral testamentary instruments, executed by the same testator, are to
be taken and construed together as one instrument.

Sec. 355. HarmoNIzING VARIOUS PaRTS.—All the parts of a will
are to be construed in relation to each other, and so as, if possible, to
form one consistent whole; but where several parts are absolutely
irreconcilable the latter must prevail.

Skc. 856. IN WHAT CASE BEQUEST NOT AFFECTED.—A clear and dis-
tinct bequest can not be affected by an * reasons assigned therefor, or
by any other words not equally clear and distinct, or by inference or
argument from other parts of the will, or by an inaccurate recital
of or reference to its contents in another part of the will.

CroOSS REFERENCE
Intention of testator, see sections 351 et seq.

Skc. 857. WHEN AMBIGUOUS OR DOUBTFUL—Where the meanin,
of any part of a will is ambiguous or doubtful, it may be explaineg
by imy reference thereto, or a recital thereof, in another part of the
will.

Skc. 358. WORDS TAKEN IN ORDINARY SENgE.—Lhe words of a will
are to be taken in their ordinary and grammatical sense, unless a
clear intention to use them in another sense can be collected, and
that other can be ascertained.

Skc. 859. WORDS TO RECEIVE AN OPERATIVE CONSTRUCTION.—The
words of a will are to receive an interpretation which will give to
every expression some effect, rather than one which will render any
of the expressions inoperative.

CrosSS REFERENCE

Harmonizing various parts, see section 355.

Sgc. 360. INTESTACY TO BE AvorpED.—OQOf two modes of interpreting
a will, that is to be preferred which will prevent a total intestacy.

Skc. 361. ErFEcT OF TECENICAL worpS.—Technical words in a will
are to be taken in their technical sense, unless the context clearly
indicates a contrary intention, or unless it satisfactorily appears that
the will was drawn solely by the testator, and that he was unac-
quainted with such technical sense.

CroSS REFERENCE

Technical words, how construed, see sections 11 and 556.

Skc. 362. TECHNICAL WORDS NOT NECESSARY.—Technical words are
not necessary to give effect to any species of disposition by a will.

Skc. 363. POWER TO DEVISE, HOW EXECUTED BY TERMS OF WILL.—
Property embraced in a power to devise, passes by a will purporting
to devise all the property of the testator.

Skc. 364. BEQUEST OF ALL OF PROPERTY.—A bequest of all of the
testator’s property, in express terms, or in any other terms denoting
such intent, passes all the property which he was entitled to dispose
of by will at the time of his death.

180 in original.
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Cross REFERENCH

General and specific legacies, see section 384.

Szc. 365. Respbuary crAusE—A bequest of the residue of the
testator’s personal property, passes all the personal property which
he was entitled to bequeath at the time of his death, not otherwise
effectually bequeathed by his will.

Sec. 366. “ HErs,” “ RELATIVES,” “I1ssUB,” “ DESCENDANTS,” ETC.—
A testamentary disposition to “ heirs,” “relations,” “nearest rela-
tions,” “representatives,” “legal representatives,” or personal
representatives,” or “ family,” “issue,” ¢ descendants,” “ nearest ” of
“next of kin » or any person, without other words of qualification,
and when the terms are used as words of donation, and not of limita-
tion, vests the property in those who would be entitled to succeed to
the property of such person, according to the provisions of chapter
26 of this code on succession.

Cross REFERENCE

“ Issue,” interpretation of, see section 278.

SEc. 367. WORDS OF DONATION AND OF LIMITATION.—The terms men-
tioned in section 366 are used as words of donation, and not of
limitation, when the property is given to the person so designated,
directly, and not as a qualification of an estate given to the ancestor
of such person.

Sgc. 368. To wHAT TIME WORDS REFER—Words in a will referring
to death or survivorship, simply, relate to the time of the testator’s
death, unless possession is actually postponed, when they must be
referred to the time of possession.

Sec. 369. BrQUEST To A cnass.—A testamentary disposition to a
class includes every person answering the description at the testator’s
death ; but when the possession is postponed to a future period, it
includes also all persons coming within the description before the
time to which possession is postponed.

Cross REFERENCE
Posthumous children, see section 370,

Sgc. 870. WHEN CHILD BORN AFTER TESTATOR'S DEATH TAKLS UNDER
wirn.—A child conceived before, but not born until after a testator’s
death, or any other period when a disposition to a class vests in
right or in possession, takes, if answering to the description of
the class.

Cross REFERENCES

Child en ventre sa mere, see section 18,
Succession by posthumouns children, see sections 213, 344, and 419.

SEeo. 371. MisTAEES AND OMISSIONS.~—When, applying a will, it is
found that there is an imperfect description, or that no person or
property exactly answers the description, mistakes and omissions
must be corrected, if the error appears from the context of the will or
from extrinsic evidence; but evidence of the declarations of the
testator as to his intentions ean not be received.

CRroSS REFERENCE
Fvidence of intention, see section 352.
Sec. 372. WHEN BEQUESTS VEST.—Testamentary  dispositions,

including bequests to a person on attaining majority, are presumed
to vest at the testator’s death.
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Skc. 373. WHEN CAN NOT BE DIVESTED.—A testamentary disposition, When can not be di
when vested, can not be divested unless upon the occurrence of the '
precise contingency prescribed by the testator for that purpose.

CRrOSS REFERENCH

Bequest to a class, see section 369.

Skc. 874. DeatH oF A LEGATEE—ILT a legatee dies during the life- Desin of legatee.
time of the testator, the testamentary disposition to him fails, unless <nie, p. 172
an intention appears to substitute some other in his place, except as
provided in section 848.

Sec. 875. INTERESTS IN REMAINDER ARE NOT AFFECTED.—Lhe death _ Interests in remain.
of a legatee of a limited interest before the testator’s death does not der not affected.
defeat the interests of persons in remainder, who survive the testator.

Sec. 376. ConprrioNAL BEQUESTS.—A conditional disposition is one Conditional bequest.
which depends upon the occurrence of some uncertain event, by
which it is either to take effect or be defeated.

CroSs REFERENCES

Conditions of ownership, see section 217 et seq. Anie, p. 1155.
Conditional obligations, see sections 430 to 438. FPosi, p. 1183.

Sgc. 377. CoNDITION PRECEDENT, WHAT.—A condition precedent in Condition preoedent.
a will is one which is required to be fulfilled before a particular
disposition takes effect.

Crosg REFERENCE

Conditions precedent, what are, see sections 218 and 432. piTes, T 1155 pots

Sgc. 378. EFFECT OF CONDITION PRECEDENT.—Where a testamentary Effectof.
disposition is made upon a condition precedent, nothing vests until
the condition is fulfilled, except where such fulfillment is impossible,
in which case the disposition vests, unless the condition was the sole
motive thereof, and the impossibility was unknown to the testator,
or arose from an upavoidable event subsequent to the execution of
the will.

Sec. 879. CoNDITIONS PRECEDENT, WHEN DEEMED PERFORMED.—A
condition precedent in a will is to be deemed performed when the
testator’s intention has been substantially, though not literally,
complied with.

Sec. 380. CONDITIONS SUBSEQUENT, WHAT.—A. condition subsequent Condition  subse-
is where an estate or interest is so given as to vest immediately, sub- uent
ject only to be divested by some subsequent act or event.

Cross REFEBENCE

Parformance.

Conditions subsequent, see sections 218 and 434. p.‘ﬂ'ﬁf p. 1185; post,

Sgc. 881. LEGATEES TAKE AS TENANTS IN COMMON.—A legacy given , .—faiee take ss ten-

to more than one person vests in them as owners in common.

Skc. 382. ADVANCEMENTS, WHEN ADEMPTIONS.—Advancements or uiooam o "~ o
gifts are not to be taken as ademptions of general legacies, unless
such intention is expressed by the testator in writing.

Cross REFERENCE

Advancement in cases of intestacy, see sections 411 to 415. Fod, p. 1180.

Constracti i-
Sreo. 383. CONSTRUCTION OF PRIOR WILLS NOT AFFECTED.—lhe pro- S active, |

visions of this chapter do not affect the construction of any will
executed before it takes effect.
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CHAPTER 25.—GENERAL PROVISIONS RELATING TO
WILLS

Src. 384. NATURE AND DESIGNATION OF LEGACTES.—Legacies are
distinguished and designated, according to their nature, as follows:

1. A legacy of a particular thing, specified and distinguished
from all others of the same kind belonging to the testator, is specific;
if such legacy fails, resort can not be had to the other property of
the testator;

2. A legacy is demonstrative when the particular fund or personal
property is pointed out from which it is to be taken or paid; if such
fund or property fails, in whole or in part, resort may be had to the
general assets, as in case of a general legacy;

3. An annuity is a bequest of certain specified sums periodically ;
if the fund or property out of which they are payable fails, resort
may be had to the general assets, as in case of a general legacy;

4. A residuary legacy embraces only that which remains after all
the bequests of the will are discharged;

5. All other legacies are general legacies.

Cross REFERENCE

Legacy and annuities, when due, see section 393.

Sec. 385. ORDER OF RESORT TO ESTATE FOR DEBTS.—The property of
a testator, except as otherwise specially provided in this code and the
Code of Civil Procedure, must be resorted to for the payment of
debts, in the following order:

(1) The property which is expressly appropriated by the will for
the payment of the debts;

(2) Property not disposed of by the will;

(3) Property which is devised or bequeathed to a residuary
legatee;

(4) Property which is not specifically devised or bequeathed ; and,

(b) All other property ratably. Before any debts are paid, the
expenses of the administration and the allowance to the family must
be paid or provided for,

Sec. 8806, Samr ror 1rcactes—The property of a testator, except
as otherwise specially provided in this code and the Code of Civil
Procedure, must be resorted to for the payment of legacies, in the
following order: '

(1) The property which is expressly appropriated by the will for
the payment of the legacies.

(2) Property not disposed of by the will.

. (8) Property which is devised or bequeathed to a residuary
egatee,

(4) Property which is specifically devised or bequeathed.

CRross REFERENCE
Payment of legacies, when legaeies are due, sce section 395.

Suc. 587. LEGACIES, HOW CHARGED WITH DERTS.—Legacies to hus-
band, widow, or kindred of any class are chargeable only after
legacies to persons not related to the testator. i

Sec. 388. AparemENT—Abatement takes place in any class only
as between legacies of that class, unless a different intention is
expressed in the will. ) l

Sec. 389. Seecrrc LEGAcTES.—In a specific legacy, the title passes
by the will, but possession can only be obtained from the personal
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representative; and he may be authorized by the district court to sell
the property devised and bequeathed in the cases herein provided.

Cross REFERENCE

How title passes in cases of intestacy, see section 402.

_ Skc. 390. PossEssioN oF LecaTEES.—Where specific legacies are for
life only, the first legatee must sign and deliver to the second legatee,
or, if there is none, to the persona%ri'epresentative, an inventory of the
property, expressing that the same is in his custody for life only,
and that, on his decease, it is to be delivered and to remain to the
use and for the benefit of the second legatee, or to the personal
representative, as the case may be.

rc. 391. BrqQUEsT oF INTEREST.—IN case of a bequest of the interest
or income of a certain sum or fund, the income sccrues from the
testator’s death.

Crosg REFERANCES

Accumulations, see sections 224 et seq.
Annuities commence at testator’s death, see gection 398,

Sro. 892. SatisracrioN.—A legacy, or a gift in contemplation,
fear, or peril of death, may be satisfied before death.

Suc. 393. Lrcacres, waHEN DUE—Legacies are due and deliverable
at the expiration of one year after the testator’s decease. Annuities
commence at the testator’s decease.

Skc. 394. InTerEsT.—Legacies bear interest from the time when
they are due and payable, except that legacies for maintenance, or
to the testator’s widow, bear interest from the testator’s decease.

Sro. 895. CONSTRUCTION OF THESE RULES.—Sections 391 to 394 are
in all cases to be controlled by a testator’s express intention.

CROSS REFERENCE

Intention of testator, see section 351,

Skc. 396. EXECUTOR ACCORDING TO THE TENOR.—Where it appears,
by the terms of a will, that it was the intention of the testator to
commit the execution thereof and the administraion * of his estate to
any person as executor, such person, although not named executor,
is entitled to letters testamentary in like manner as if he had been
named executor.

Sro. 397. POWER GIVEN EXECUTOR TO APPOINT I8 INVALID.—An
authority to an executor to appoint an executor is void.

Srec. 398. EXECUTOR NOT TO ACT TILL QUALIFIED.—No person has any
power, as an executor, until he qualifies, except that, before letters
have been issued, he may pay funeral charges and take necessary
measures for the preservation of the estate.

Cros8 REFERENCE

Payment of debts, see section 385.

SEc. 399. LIABILITY OF BENEFICTARIES FOR TESTATOR’S OBLIGATIONS.—
Those to whom property is given by will are liable for the obligations
of the testator in the cases and to the extent prescribed by the Code of
Civil Procedure.

i So in original.
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CHAPTER 26—SUCCESSION

Src. 400. SUCCESSION DEFINED.—Succession is the coming in of
another to take the property of one who dies without disposing of it
by will.

Sec. 401. INTESTATE’'S ESTATE, TO WHOM PASSES.—The property of
one who dies without disposing of it by will, passes to the heirs of the
intestate, subject to the control of the district court, and to the posses-
sion of any administrator appointed by that court, for the purposes
of administration.

Sro. 402. SUCCESSION TO AND DISTRIBUTION OF ESTATE OF DECEASED
rERSON.—When any person having title to any estate not otherwise
limited by marriage contract, dies without disposing thereof by will,
it is succeeded to and must be distributed, unless otherwise expressly
provided in this code and the Code of Civil Procedure, subject to the
payment of his debts, in the following manner:

1. If the decedent leaves a surviving husband or wife, and only
one child, or the lawful issue of one child, in equal shares to the
surviving husband, or wife and child, or issue of such child. If the
decedent leaves a surviving husband or wife, and more than one child
living, or one child living and the lawful issue of one or more deceased
children, one third to the surviving husband or wife, and the remain-
der in equal shares to his children and to the lawful issue of any
deceased child, by right of representation ; but if there is no child of
decedent living at his death, the remainder goes to all of his lineal
descendants; and if all of the descendants are in the same degree of
kindred to the decedent, they share equally, otherwise they take
according to the right of representation. If the decedent leaves no
surviving husband or wife, but leaves issue, the whole estate goes to
such issue; and if such issue consists of more than one child living, or
one child living and the lawful issue of one or more deceased children,
then the estate goes in equal shares to the children living, or to the
child living and the issue of the deceased child or children by right of
representation

2. If the decedent leaves no issue, the estate goes one half to the
smrviving husband or wife, and the other half to the decedent’s father
and mother in equal shares, and if either is dead the whole of said
half goes to the other. If there is no father or mother, then one half
goes in equal shares to the brothers and sisters of decedent and to the
children or grandchildren of any deceased brother or sister by right
of representation. If the decedent leaves no issue, nor husband nor
wife, the estate must go to his father and mother in equal shares, or if
either is dead then to the other;

3. If there is neither issue, husband, wife, father, nor mother then
in equal shares to the brothers and sisters of decedent and to the
children or grandchildren of any deceased brother or sister, by right
of representation ; -

4. If the decedent leaves a surviving husband or wife, and neither
issue, father, mother, brother, sister, nor the children or grandchildren
of a deceased brother or sister, the whole estate goes to the surviving
husband or wife;

5. If the decedent leaves neither issue, hushand, wife, father,
mother, brother, nor sister, the estate must go to the next of kin, in
equal degree, excepting that, when there are two or more collateral
kindred, in equal degree, but claiming through different ancestors,
those who claim through the nearest ancestor must be preferred to
those claiming through an ancestor more remote;

6. 1f the decedent leaves several children, or one child and the
isste of one or more children, and any such surviving child dies
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under age and not having been married, all the estate that came to
the deceased child by inheritance from such decedent descends in
equal shares to the other children of the same parent and to the
issue of any such other children who are dead by right of
representation ;

7. If, at the death of such child, who dies under age, not havin
been married, all the other children of his parents are also dead,
and any of them has left issue, the estate that came to such child
by inheritance from his parent descends to the issue of all other
children of the same parent; and if all the issue are in the same
degree of kindred to the child, they share the estate equally, other-
wise they take according to the right of representation;

8. If the deceased is a widow, or widower, and leaves no issue, a

and the estate, or any portion thereof, was common property of such
decedent and his or her deceased spouse, while such spouse was living,
such property goes in equal shares to the children of such decessed
spouse and to the descendants of such children by right of repre-
sentation, and if none, then one half of such common property goes
to the father and mother of such decedent in equal shares, or to the
survivor of them if either be dead, or if both be dead, then in equal
shares to the brothers and sisters of such decedent and to the
descendants of any deceased brother or sister by right of represen-
tation, and the other half goes to the father and mother of such
deceased spouse in equal shares, or to the survivor of them if either
be dead, or if both be dead, then in equal shares to the brothers and
sisters of such deceased spouse and to the descendants of any deceased
brother or sister by right of representation.

If the estate, or any portion thereof, was separate property of
such deceased spouse, while living, and came to such decedent from
such spouse by descent or bequest, such property goes in equal shares
to the children of such spouse and to the descendants of any deceased
child by right of representation, and if none, then to the father and
mother of such spouse, in equal shares, or to the survivor of them if
either be dead, or if both be dead, then in equal shares to the brothers
and sisters of such spouse and to the descendants of any deceased
brother or sister by right of representation.
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9. If the decedent leaves no husband, wife, or kindred, and there pg;s

are no heirs to take his estate or any portion thereof, under sub-
division 8 of this section, the same escheats to the United States.

Skc. 403, TLLEGITIMATE CBILDREN TO INHERIT IN CERTAIN EVENTS.—
Every illegitimate child is an heir of the person who, in wgitinf
signed in the presence of a competent witness, acknowledges himse ;
to be the father of such child; and in all cases is an heir of his
mother; and inherits his or her estate, in whole or in part, as the
case may be, in the same manner as if he had been born in lawful
wedlock, but he does not represent his father or mother by inheriting
any part of the estate of his or her kindred, either lineal or collateral,
unless, before his death, his parents shall have intermarried, and his
father, after such marriage, acknowledges him as his child, or adopts
him into his family; in which case such child and all the legitimate
children are considered brothers and sisters, and on the death of
either of them, intestate, and without issue, the others inherit his
estate, and are heirs, as hereinbefore provided, in like manner as if
all the children had been legitimate; saving to the father and mother,
respectively, their rights in the estates of all the children in like
manner as if all had been legitimate. The issue of all marriages null
in law, or dissolved by divorce, are legitimate.

Illegitimate children
a8 helrs.
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Cross REFERENCES

Adoption of illegitimate child, see section 164,
Children of annulled marriage legitimate, see section 43.
Divorce not to affect legitimacy, see section 99,

Skc. 404. SUCCESSION TO ILLEGITIMATE CHILD.—The estate of an
illegitimate child, who, having title to any estate not otherwise lim-
ited by marriage contract, dies without disposing thereof by will, is
succeeded to as if he had been born in lawful wedlock if he has been
legitimated by a subsequent marriage of his parents, or adopted by
his father as provided by section 164; otherwise, it is succeeded to
as if he had been born in lawful wedlock and had survived his
father and all persons related to him only through his father.

Sec. 405. DEGREES OF KINDRED, HOW COMPUTED.—The degree of
kindred is established by the number of generations, and each gen-
eration is called a degree.

Src. 406. SAME; DIRECT AND COLLATERAL CONSANGUINITY.—The
series of degrees forms the line; the series of degrees between per-
sons who descend from one another is called direct or lineal con-
sanguinity; and the series of degrees between persons who do not
descend from one another, but spring from a common ancestor, is
called the collateral line or collateral consanguinity.

Sec. 407. SAME; DIRECT LINE DESCENDING, AND DIRECT LINE ASCEND-
ix¢.—The direct line is divided into a direct line descending and a
direct line ascending. The first is that which connects the ancestors
with those who descend from him. The second is that which con-
nects a person with those from whom he descends.

Sgc. 408, SAME; DEGREES IN DIRECT LINE—In the direct line there
are as many degrees as there are generations. Thus, the son is, with
regard to the father, in the first degree; the grandson in the second;
and vice versa with regard to the father and grandfather toward the
sons and grandsons,

Sec, 409, SAME; DREREES IN COLLATERAL LINE~—In the collateral
line the degrees are counted by generations, from one of the rela-
tions up to the common ancestor, and from the common ancestor to
the other relations. In such computation the decedent is excluded,
the relative included, and the ancestor counted but once. Thus,
brothers are related in the second degree; uncle and nephew in the
third degree; cousing german in the fourth, and so on.

See. 410, Rerarives or wun mave sroob—Kindred of the half
blood inherit equally with those of the whole blood in the same
degree, unless the inheritance come to the intestate by descent or gift
of some one of his ancestors, in which case all those who are not of
the blood of such ancestors must be excluded from such inheritance.

Ske. 411, ADVANCEMENTS CONSTITUTE PART OF DISTRIBUTIVE SHARE.—
Any estate given by the decedent in his lifetime as an advancement
to any child, or other heir, is a part of the estate of the decedent for
the purposes of division and distribution thereof among his heirs,
and must be taken by such child, or other heir, toward his share of
the estate of the decedent.

Cross REFERENCE
Advancements, see seetions 347 and 382

Sec. 412, ADVANCEMENTS, WHEN T00 MUCH, OR NOT ENCUGH.—If
the amount of such advancement exceeds the share of the heir receiv-
ing the same, he must be excluded from any further portion in the
division and distribution of the estate, but he must not be required
to refund any part of such advancement; and if the amount so
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received is less than his share, he is entitled to so much more as will
give him his full share of the estate of the decedent.

Sre. 413, WHAT ARE ADVANCEMENTS.—AIl gifts and grants are
made as advancements, if expressed in the gift or grant to be so
made, or if charged in writing by the decedent as an advancement,
or f,lcl;nowledged in writing as such, by the child or other successor
or heir.

Skc. 414, VALUE OF ADVANCEMENTS, HOW DETERMINED.—If the value
of the estate so advanced is expressed in the grant, or in the charge
thereof made by the decedent, or in the acknowledgment of the party
receiving it, it must be held as of that value in the division and
distribution of the estabe; otherwise, it must be estimated according
to its value when given, as nearly as the same can be ascertained.

Src. 415. WHEN HEIR, ADVANCED TO, DIES BEFORE DECEDENT.—If an
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child, or other heir receiving advancement, dies before the decedent, dent

leaving heirs, the advancement must be taken into consideration in
the division and distribution of the estate, and the amount thereof
must be allowed accordingly by the representatives of the heirs receiv-
ing the advancement, in Iike manner as if the advancement had been
made directly to them.

SEc. 416. INHERITANCE OF HUSBAND AND WIFE FROM EACH OTHFR.—
The provisions of the preceding sections of this chapter, as to the
inheritance of the husband and wife from each other, apply only
to the separate property of the decedents.

Sgc. 417. CoMMUNITY PROPERTY ON DEATH OF SPOUSE~—Upon the
death of either husband or wife, one half of the community property
belongs to the surviving spouse; the other half is subject to the
testamentary disposition of the decedent, and in the absence thereof
goes to the surviving spouse, subject to the provisions of section 418.

Sec. 418. COMMUNITY PROPERTY SUBJECT TO ADMINISTRATION ; EXCEP-
TION ; HUSBAND’S CONTROL AFTER DEATH oF WiFg—(Community property
passing from the control of the husband by reason of his death is
subject to administration, his debts, family allowance, and the charges
and expenses of administration: Provided, however, That the cloth-
ing of the decedent and the household effects not exceeding in value
$2500 shall go to the surviving wife without administration, and
shall not be subject to the debts and allowance aforesaid.

Community property passing from the control of the husband by
virtue of testamentary disposition by the wife is subject to adminis-
tration, his debts, and the charges and expenses of administration,
but the husband, pending administration, shall retain the same power
to sell, manage and desﬁ with the community personal property as
he had in her lifetime; and his possession and control of the com-
munity property shall not be transferred to the personal represent-
ative of the wife, except to the extent necessary to carry her will
into effect.

Cgross REFERENCE
Community property, defined, see sections 119 and 202.

Sro. 419. INHERITANCE BY REPRESENTATION.—Inheritance or suc-
cession “ by right of representation ” takes place when the descend-
ants of any deceased heir take the same share or right in the estate
of another person that their parents would have taken if Living.
Posthumous children are considered as living at the death of their
parents. R .

Sgc. 420. ALIENS MAY INHERIT, WHEN, AND mow.—Resident aliens
may take in all cases by succession as citizens; and no person capable
of succeeding under the provisions of this chapter is precluded from
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such succession by reason of the alienage of any relative; but no
nonresident foreigner can take by succession unless he appears and
claims such succession within five years after the death of the
decedent to whom he claims succession.

Cross REFERENCES

See, also, section 191.
Time to claiin succession, see section 192,

Sec. 421. EscuEaT oF PROPERTY.—If a person dies owning any
property situated in the Canal Zone and leaving no beir, next of kin,
legatee, or other person entitled thereto, such property shall escheat to
the United States. (Act Cong. Dec. 29,1926, c. 19, § 17, 44 Stat. 930.)

Cross REFERENCE

See, also, section 402 (9).

Sec. 422. STCCESSOR LIABLE FOR DECEDENT'S OBLIGATIONS.—Those
who succeed to the property of a decedent are liable for his obligations
in the cases and to the extent prescribed by the Code of Civil
Procedure.

Szc. 423. PERSON CONVICTED OF MURDER OF DECEDENT NOT TO SUC-
ceEp.—No person who has been convicted of the murder of the dece-
dent shall be entitled to succeed to any portion of his estate; but the
portion thereof to which he would otherwise be entitled to succeed
descends to the other persons entitled thereto under the provisions of
this chapter.

CHAPTER 27.—OBLIGATIONS IN GENERAL

DEFINTITON OF OBLIGATIONS

Sxre. 424. OpricarionN, waHaT—An obligation is a legal duty, by
which a person is bound to do or not to do a certain thing.

Skc, 425. How CREATED AND ENFORCED.—AD obligation arises either
from: '

(1) The contract of the parties; or,

(2) The operation of law. An obligation arising from operation
of law may be enforced in the manner provided by law, or by civil
action or proceeding.

INTERPRETATION OF OBLIGATIONS
GENERAL RULES OF INTERPRETATION

Sec. 426. GExEraL ruLEs.—The rules which govern the interpreta-
tion of contracts are preseribed by chapter 80 of this code. Other
obligations are interpreted by the same rules by which statutes of a
similar nature are interpreted.

JOINT OR SEVERAL OBLIGATIONS

Src. 427. OBLIGATIONS, JOINT OR SEVERAL, ETC.—An obligation
imposed upon several persons, or a right created in favor of several
persons, may be:

1. Joint;

2. Several; or,

3. Joint and several.

Sec. 428. Wnex soiNtT—An obligation imposed upon several per-
sons, or a right created in favor of several persons, is presumed to be
joint, and net several, except in the special cases mentioned in the
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chapter on the interpretation of contracts. This presumption, in the
case of a right, can be overcome only by express words to the contrary.

Cross REFERENCES

Promise joined in by several, all of whom receive some benefit, ig presumed to
be joint and several, see section 569,

Promise in the singular, but executed by several, is presumed to be joint and
several, see section 570.

Skc. 429. CONTRIBUTION BETWEEN JOINT PARTIES.—A party to a joint,
or joint and several obligation, who satisfies more than his share of
the claim against all, may require a proportionate contribution from
all the parties joined Wiﬂ?x7 him.

CroSS REFERENCE
Surety acquires rights of creditors, see section 1296,

CONDITIONAL OBLIGATIONS

Sec. 430. OBLIGATION, WHEN CONDITIONAL.—An obligation is con-
ditional, when the rights or duties of any party thereto depend upon
the occurrence of an uncertain event.

Sec. 431. Conorrions, Kinps oF—Conditions may be precedent,
concurrent, or subsequent.

Cross REFERENCES

Conditional legacies, see sections 376 and 377.
Conditions concurrent, see section 433.
Conditions of ownership, see sections 217 et seq.
Conditions precedent, see section 432.

Condition subsequent, see section 434.

Src. 482. CoNprrioN PRECEDENT.—A condition precedent is one
which is to be performed before some right dependent thereon accrues,
or some act dependent thereon is performed.

CRr0OS8 REFERENCE
Conditions precedent, see sections 217 to 219, 877 and 466.

Src. 433. ConprrioNs CONCURRENT.—Conditions concurrent are
those which are mutually dependent, and are to be performed at the
same time.

Cros8 REFERENCE

Coneurrent conditions, performance of, see section 466,

Skc. 434. Conprrion suBseQUENT.—A condition subsequent is one
referring to a future event, upon the happening of which the obliga-
tion becomes no longer binding upon the other party, if he chooses to
avail himself of the condition.

CroSs REFERENCE

Conditions subsequent, see sections 218 and 380.

SEec. 435. PERFORMANCE, EIC., OF CONDITIONS, WHEN ESSENTIAL.—
Before any party to an obligation can require another party to per-
form any act under it, he must fulfill all conditions precedent thereto
imposed upon himself and must be able and offer to fulfill all condi-
tions concurrent so imposed upon him on the like fulfillment by the
other party, except as provided by section 436.
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Cross REFERENCES

Concurrent or precedent conditions, performance of, see section 466.
Impossible conditions void, see section 437,

Suc. 436. WHEN PERFORMANCE, ETC., EXCUSED.—If a party to an
obligation gives notice to another, before the latter is in default, that
he will not perform the same upon his part, and does not retract such
notice before the time at which performance upon his %art is due, such
other party is entitled to enforce the obligation without previously
gerforming or offering to perform any conditions upon his part in

avor of the former party.

CR0SS REFERENCES

Exeuse of performance, see section 474,
Refusal to accept performance before the time to perform, see section 477.

Skc. 437. IMPOSSIBLE OR UNLAWFUL CONDITIONS vom.—A condition
in a contract, the fulfillment of which is impossible or unlawful
within the meaning of sections 520 to 524, or which is repugnant to
the nature of the interest created by the contract, is void.

CrOsSS REFERENCES

Conditions, when impossible, see sections 521 et seq.
Object of contracts, see sections 520 et seq.
Unlawful conditions, see gections 219 et seq.

Src. 438. CoNDITIONS INVOLVING FORFEITURE, HOW CONSTRUED.—
A condition involving a forfeiture must be strictly interpreted
against the party for whose benefit it is created.

ALTERNATIVE OBLIGATIONS

Sec. 439. WHO HAS THE RIGHT OF SELECTION.—If an obligation
requires the performance of one of two acts, in the alternative, the
party required to perform has the right of selection, unless it is
otherwise provided by the terms of the obligation.

Sxc. 440. Rrcarr or sermortoN, mow rost—If the party having the
right of selection between alternative acts does not give notice of
his selection to the other party within the time, if any, fixed by the
obligation for that purpose, or, if none is so fixed, before the time
at which the obligation ought to be performed, the right of selection
passes to the other party.

Sec. 441. AvTerNATIVES INDIVISIBLE—The party having the right
of selection between alternative acts must select one of them in its
entirety, and can not select part of one and part of another without
the consent of the other party.

Sre. 442. NULLITY OF ONE OR MORE OF ALTERNATIVE OBLIGATIONS.—
If one of the alternative acts required by an obligation is such as the
law will not enforce, or becomes unlawful, or impossible of perform-
a«{me, the obligation is to be interpreted as though the other stood
alone.

TRANSFER OF OBLIGATIONS

Sec. 443. BURDEN OF OBLIGATION NOT TRANSFERARLE—The burden of
an obligation may be transferred with the consent of the party
entitled to its benefit, but not otherwise.

_Sec. 444 Rieurs ARISING OUT OF OBLIGATION TRANSFERABLE—A
right arising out of an obligation is the property of the person to
whom 1t is due, and may be transferred as such.
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CrosS REFERENCES

Assignment of things in action, see section 239,

Incidents following things transferred, see section 280.

Literary property is assignable, see section 242.

Mere possibility can not be transferred, see section 262.

Nonnegotiable instrument transferable by indorsement, see section 445.
Products of the mind, assignment of, see section 240.

Property of any kind may be transferred, see section 261.

Sec. 445. NONNEGOTIABLE INSTRUMENTS MAY BE TRANSFERRED.—A
nonnegotiable written contract for the payment of money or personal
property may be transferred by indorsement, in like manner with
negotiable instruments. Such indorsement shall transfer all the
rights of the assignor under the instrument to the assignee, subject
to all equities and defenses existing in favor of the maker at the time
of the indorsement.

EXTINCTION OF OBLIGATIONS
PERFORMANCE

SEc. 446. OBLIGATION EXTINGUISHED BY PERFORMANCE.—Full per-
formance of an obligation, by the party whose duty it is to perform
it, or by any other person on his behalf, and with his assent, if
accepted by the creditor, extinguishes it.

Sec. 447. PERFORMANCE BY ONE OF SEVERAL JOINT DEBTORS.—Per-
formance of an obligation by one of several persons who are jointly
liable under it extinguishes the liability of all.

Skc. 448. PERFORMANCE TO ONE OF JOINT CREDITORS.—An obligation
in favor of joint creditors is extinguished by performance rendered
to any of them, except in the case of a deposit made by joint owners,
which is regulated by chapters 36 to 38 of this-code on deposit.

Cross REFERENCH

Performance to one of joint creditors, see section T11.

Sgrc. 449. EFFEcT OF DIRECTIONS BY CREDITORS.—If a creditor, or
any one of two or more joint creditors, at any time directs the debtor
to perform his obligation in a particular manner, the obligation is
extinguished by performance in that manner, even though the
creditor does not receive the benefit of such performence.

Sec. 450. PaRTiAL PERFORMANCE~—A. partial performance of an
indivisible obligation extinguishes a corresFondir}F proportion
thereof if the benefit of such performance is voluntarily retained by
the creditor, but not otherwise. If such partial performance is of
such a nature that the creditor can not avoid retaining it without
injuring his own property, his retention thereof is not presumed to
be voluntary.

Cro6s REFERENCH

Effect of part performance, see sections 454, 481, and 1281,
Szc. 451. Paymenr, waar.—Performance of an obligation for the
delivery of money only is called payment.
' Croes REFERENCH
Tender, effect of, see sections 468 and 472
Sre. 452. APPLICATION OF GENERAL PERFORMANCE.— W here a debtor,

under several obligations to another, does an act, by way of perform-
3051°—38—75
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ance, in whole or in part, which is equally applicable to two or more
of such obligations, such performance must be applied as follows:

(1) If, at the time of performance, the intention or desire of the
debtor that such performance should be applied to the extinction of
any particular obligation, be manifested to the creditor, it must be
so applied. . L

(2) If no such application be then made, the creditor, within a
reasonable time after such performance, may apply it toward the
extinction of any obligation, performance of which was due to him
from the debtor at the time of such performance; except that if
similar obligations were due to him both individually and as a
trustee, he must, unless otherwise directed by the debtor, apply the
performance to the extinction of all such obligations in equal pro-
portion; and an application once made by the creditor can not be
rescinded without the consent of the debtor.

(3) If neither party makes such application within the time pre-
seribed herein, the performance must be applied to the extinction of
obligations in the following order; and, 1f there be more than one
obligzition of a particular class, to the extinction of all in that class,
ratably :

1. Of interest due at the time of the performance.

2. Of principal due at that time.

8. Of the obligation earliest in date of maturity.

4. Of an obligation not secured by a lien or collateral undertaking.

5. Of an obligation secured by a lien or collateral undertaking.

OFFER OF PERFORMANCE

Sgec. 453. OBLIGATION EXTINGUISHED BY OFFER OF PERFORMANCE.—
An obligation is extinguished by an offer of performance, made in
conformity to the rules herein prescribed, and with intent to
extinguish the obligation,

Cross REFERENCES
By whom offer may be made, see section 455.
Duties of person making tender, see section 471,
Toender of payment, see sections 468 and 472,
Tender of article passes title, see seetions 470 and 472,

Src. 454. OFFER OF PARTIAL PERFORMANCE—ADN offer of partial
performance is of no effect.

Cross REFERENCH
Part performance, effect of, see gectiong 450, 481, and 1281.

Sec. 455. By waom 10 BE MADE—An offer of performance must
be made by the debtor, or by some person on his behalf and with his
assent. »

Sgc. 456. To wHoM To BE MADE—An offer of performance must be
made to the creditor, or to any one of two or more joint creditors,
or to a person authorized by one or more of them to receive or collect
what is due under the obligation, if such creditor or authorized
person is present at the place where the offer may be made; and if
not, wherever the creditor may be found. )

Cross REFERENCE
‘Where offer may be made, see section 457.
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SEc. 457. WHERE OFFER MAY BE MaDE—In the absence of an express | W

provision to the contrary, an offer of performance may be made, at
the option of the debtor:

1. At any place appointed by the creditor; or,

2. Wherever the person to whom the offer ought to be made can
be found; or,

8. If such person can not with reasonable diligence, be found
within the Canal Zone, and within a reasonable distance from his
residence or place of business, of * if he evades the debtor, then at
his residence or place of business, if the same can, with reasonable
diligence, be found within the Canal Zone; or
z 4. If this can not be done, then at any place within the Canal

one.

Sgec. 458, WHEN OFFER MUST BE MADE—Where an obligation fixes
a time for its performance, an offer of performance must be made
at that time, within reasonable hours, and not before nor afterwards.

Src. 459. Same—Where an obligation does not fix the time for
its performance, an offer of performance may be made at any time
before the debtor, upon a reasonable demand, ias refused to perform.

Sec. 460, CoMPENSATION AFTER DELAY IN PERFORMANCE~—Where
delay in performance is capable of exact and entire compensation,
and time has not been expressly declared to be of the essence of the
obligation, an offer of performance, accompanied with an offer of
such compensation, may be made at any time after it is due, but
without prejudice to any rights acquired by the creditor, or by any
other person, in the meantime.

Src. 461. OFFER TO BE MADE IN GooD FATTH.—AnN offer of perform-
ance must be made in good faith, and in such manner as is most
likely, under the circumstances, to benefit the creditor.

Suc. 462. Conprrionarn, orFer—An offer of performance must be
free from any conditions which the creditor is not bound, on his
part, to perform.

CrosS REFERENCE

Offer of performance upon condition, see sections 466 and 467.

Sgc. 463. ABILITY AND WILLINGNESS ESSENTIAL.—AnN offer of per-
formance is of no effect if the person making it is not able and
willing to perform according to the offer.

Skc. 464. PRODUCTION OF THING TO BE DELIVERED NOT NECESSARY.—
The thing to be delivered, if any, need not in any case be actuall
produced, upon an offer of performance, unless the offer is accepted.

Skc. 465. THING OFFERED TO BE KEPT SEPARATE—A. thing, when
offered by way of performance, must not be mixed with other things
from which it can not be separated immediately avd without
difficulty.

Cross REFEBRENCE

Custody of thing offered, see section 471,

SEec. 466. PERFORMANCE OF CONDITION PRECEDENT.—When a debtor
is entitled to the performance of a condition precedent to, or con-
current with, performance on his part, he may make his offer to
depend upon the due performance of such condition.

Cross REFERENCES
Conditions precedent defined, see sections 218, 377, and 432.
Conditions subsequent defined, see sections 218, 380, and 434.
Performance of conditions, see section 435.
Dnlawful and impossible conditions void, see sections 219 and 437.

180 in original.

1187

‘Where offer may be
0.

‘When offer must be
made.

Com tlon after
delay g“ﬁmmm,

Offer to be made i
good faith.

Conditional offer.

Ability and willing-
ness.

Production of thing
to be delivered.

Thing offered to ba
kept separate.

Posi, p. 1188,

Performance of con-
dition precedent.

Anle, pp. 1155, 1175,
1183,

Amnie, pp. 1155, 1175,
1183

Ante, p. 1183.
Anle, pp. 1155,1184.



1188 rod CONGRESS. SESS. II. CIH. 128. FEBRUARY 27, 1933.

‘Written receipts. Src. 467. WrrtTeN RECEIPTS.—A debtor has a right to require from
his creditor a written receipt for any property delivered in perform-
ance of his obligation. )

Extinction of pecunt-  Spg, 468. EXTINCTION OF PECUNIARY OBLIGATION.—An obligation

Ay obligation. for the payment of money is extinguished by a due offer of payment,
if the amount is immediately deposited in the name of the creditor,
with some bank of deposit within the Canal Zone, of good repute,
and notice thereof is given to the creditor.

CRross REFERENCE

Tender stopping interest, see section 472,

ofobjection tomodeof  Spc. 469. OBIJECTIONS TO MODE OF orrER.—A1l objections to the
’ mode of an offer of performance, which the creditor has an_oppor-
tunity to state at the time to the person making the offer, and which
could be then obviated by him, are waived by the creditor, if not

then stated.

Titletothingoffered. Sy, 470. TITLE TO THING OFFERED.— Lhe title to a thing duly offered
in performance of an obligation passes to the creditor, if the debtor
at the time signifies his intention to that effect.

Custody of. Szc. 471. Custopy oF THING OFFERED,—Lhe person offering a thing,
other than money, by way of performance, must, if he means to treat
it as belonging to the creditor, retain it as a depositary for hire,
until the creditor accepts it, or until he has given reasonable notice
to the creditor that he will retain it no longer, and, if with reason-
able diligence he can find a suitable depositary therefor, until he
has deposited it with such person. »

Cross REFERENCES

Post, p. 1229. Depositary for hire, see section 725.
Aamte, p. 1187. Thing offered to be kept separate, see section 465,

e Deck of oflr om o Sue. 472, EFFECT OF OFFER ON ACCESSORIES OF 0BLIGATION.,—An offer
of payment or other performance, duly made, though the title to the
thing offered be not transferred to the creditor, stops the rumning
of interest on the obligation, and has the same effect upon all its
incidents as a performance thereof.

Cross Rererencs
Tender transfers title, see section 470,
1 ¥ Ly £ A B ¥

ot o i i ve:  See. 473. CREDITOR’S RETENTION OF THING WHICH HE REFUSES TO
fuses to accept. accepr.—If anything is given to a creditor by way of performance,
which he refuses to accept as such, he is not bound to return it
without demand; but if he retains it, he is a gratuitous depositary
thereof. .

Cross REFEREINCE

Post, p. 1220, Gratuitous deposifary, see sections 720 et seq.

Prevention of per- —
formance ot offor, PREVENTION OF PERFORMANCE OR OFFER

forase, Mo P Spe. 474, WHAT EXCUSES PERFORMANCE, ETc—The want of per-
formance of an obligation, or of an offer of performance, in whole
or in part, or any delay therein, is excused by the following causes, to
the extent to which they operate: } ° ’
1. When such performance or offer is prevented or delayed by the
act of the creditor, or by the operation of law, even though there
may bave been a stipulation that this shall not be an excuse;
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2. When it is prevented or delayed by an irresistible, super-human
cause, or by the act of public enemies of the United States, unless
the parties have expressly agreed to the contrary; or,

3. When the debtor is induced not to make it, by any act of the
creditor intended or naturally terding to have that effect, done at or
before the time at which such performance or offer may be made, and
not rescinded before that time.

Cross REFRRENCH
Excuse of performance, see section 436.

Sec. 475. EFFECT OF PREVENTION OF PERFORMANCE—If the per-
formance of an obligation be prevented by the creditor, the debtor
is entitled to all the %Zneﬁts which he would have obtained if it had
been performed by both parties.

Sec. 476. Same.—If performance of an obligation is prevented by
any cause excusing performance, other than the act of the creditor,
the debtor is entitled to a ratable proportion of the consideration to
which he would have been entitled upon full performance, according
to the benefit which the creditor receives from the actual per-
formance.

Sec. 477. EFfFECT OF REFUSAL TO AOCEPT PERFORMANCE BEFORE
oFFER.—A. refusal by a creditor to accept performance, made before
an offer thereof, is equivalent to an offer and refusal, unless, bafore
performance is actually due, he gives notice to the debtor of his
willingness to accept it.

Cross REFERENCH

Refusal to perform entitles the other party to enforce the obligation, without
performance on his part, see section 436.

ACCORD AND SATISFACTION

Src. 478. Accorp, wHAT.—An accord is an agreement to accept, in
extinction of an obligation, something different from or less than
that to which the person agreeing to accept is entitled.

Cross REFERENCES

Order on third person, effect of, see section 4885,
Release of obligations, see sections 488 et seq.
Substituting new obligation for existing one is novation, see sectlons 482

et seq.

Sec. 479. Errecr oF accorn.—Though the parties to an accord are
bound to execute it, yet it does not extinguish the obligation until it
is fully executed. )

Sec. 480. SarisractioN, wHAT.—Acceptance, by the creditor, of
the consideration of an accord extinguishes the obligation, and is
called satisfaction.

Cross REFEBMNOH

Part performance, see section 481,

Suc. 481. Parr pervorMaNCE—Part performance of an obligation,
either before or after a breach thereof, when expressly accepted by
the creditor in writing, in satisfaction, or rendered in pursuance of
an agreement in writing for that purpose, though without any new
constderation, extinguishes the obligation.
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CRoss REFERENCH

Part performance, see section 450, 454, and 1281.
NOVATION

Skc. 482. Novarion, waaT.—Novation is the substitution of a new
obligation for an existing one.

CRrOSS REFERENCES

Novation a contract, see section 484.
Right to sue on contract made for one’s benefit, see section 494.

Skc. 483. Mobes OF NOVATION.—Novation is made:

1. By the substitution of a new obligation between the same
parties, with intent to extinguish the old obligation;

2. By the substitution of a new debtor in place of the old one, with
intent to release the latter; or,

8. By the substitution of a new creditor in place of the old one,
with intent to transfer the rights of the latter to the former.

Skc. 484. NovatioN A coNTRACT.—Novation is made by contract,
and is subject to all the rules concerning contracts in general.

Src. 485. REescissioN oF NovaTioN.—When the obligation of a third
person, or an order upon such person is accepted in satisfaction, the
creditor may rescind such acceptance if the debtor prevents such
person from complying with the order, or from fulfilling the obliga-
tion; or if, at the time the obligation or order is received, such person
is insolvent, and this fact is unknown to the creditor, or if, before the
creditor can with reasonable diligence present the order to the person
upon whom it is given, he becomes insolvent,

RELEASE

Sec. 486. OBLIGATION EXTINGUISHED BY RELEASE—An obligation
is extinguished by a release therefrom given to the debtor by the
creditor, upon a new consideration, or in writing, with or without
new consideration,

Cross REFERBNCE

‘Writing imports a congideration, see section 534.

Sec. 487. CERTAIN CLAIMS NOT AFFECTED BY GENERAL RELEASE.—
A general release does not extend to claims which the creditor does
not know or suspect to exist in his favor at the time of executing the
release, which if known by him must have materially affected his
settlement with the debtor.

Sec. 488. RELEASE OF ONE OF SEVERAL JOINT DEBTORS.—A release of
one of two or more joint debtors does not extinguish the obligations
of any of the others, unless they are mere guarantors; nor does it
affect their right to contribution from him.

Cross REFERENCES

Guaranfor’s liability discharged by what dealings with debtor, see section
1278,
Rights of sureties, see section 1292,
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CHAPTER 28—NATURE OF A CONTRACT

DEFINITION

Sec. 489. ContrACT, WHAT.~—A contract is an agreement to do or
not to do a certain thing.

Cross REFERENCES

Object of a contract, see gection 520 et seq.
Parties to a contract, see gection 491 et seq.

Skc. 490. ESSENTIAL ELEMENTS OF CONTRACT.—It is essential to the
existence of a contract that there should be:

1. Parties capable of contracting;

2. Their consent;

3. A lawful object; and,

4, A sufficient cause or consideration.

Cross REFERENOES

Consent, see sections 495 et seq.
Consideration, see sections 525 et seq. ,
Requisites of object, see section 521.
Unlawful contracts, see section H72.

PARTIES

Sec. 491. Wrmo MaAy coNTrRacT.—AIl persons are capable of con-
tracting, except minors and persons of unsound mind.

Cross REFERENCES

Contracts of infants, see sections 19 et seq., and 598.
Contracts of married women, see sections 113, 114, and 122.
Contracts of persons of unsound mind, see sections 24 et seq.

Sec. 492. Mivors, rrc. Minors and persons of unsound mind,
have only such capacity as is defined by chapter 2 of this code.

CR0SS REFERENCE
L ]

Powers of minors, see sections 19 et seq.

Sec. 493, IDENTIFICATION OF PARTIES NECESSARY.—It is essential to
the validity of a contract, not only that the parties should exist, but
that it should be possible to identify them.

Src. 494. WHEN CONTRACT FOR BENEFIT OF THIRD PERSON MAY BE
ENFORCED.—A contract, made expressly for the benefit of a third per-
son, may be enforced by him at any time before the parties thereto
rescind it.

CONSENT

Skc. 495. EssENTIALS OF CONSENT.—Lhe consent of the parties to a
contract must be:

1. Free;

2. Mutual; and,

8. Communicated by each to the other.

Cross REFERENCES

Consent, when not free, and effect, see sections 496 and 497.
Consent, when not mutual, see section 510.
Consent, how communicated, see sections 511 et seq.
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Skc. 496. CONSENT, WHEN VOIDABLE—A. consent which is not free is

nevertheless not absolutely void, but may be rescinded by the parties,
in the manner prescribed by sections 580 to 583.

CRogs REFERENCE

Rescigsion of contracts, see sections 580 et seq., and 1645 et seq.

Sue. 497. APPARENT CONSENT, WHEN NOT FREE.—An apparent con-

sent is not real or free when obtained through:

1. Duress;
2. Menace;
3. Fraud;
4. Undue influence; or,
5. Mistake.
Cross REFERENCES

Duress, defined, see section 499,

Menace, defined, see section 500.

Fraud, defined, see gection 501.

‘Undue influence, defined, see section 505,

Mistake, defined, see sections 506 and 507.

Recission, where consent obtained by mistake, duress, menace, fraud, or

undue influence, see section 581.

Sgc. 498. WHEN DEEMED TO HAVE BEEN OBTAINED BY FRAUD, AXD SO

rorri.—Consent is deemed to have been obtained through one of
the causes mentioned in section 497 only when it would not have been
given had such cause not existed.

Sec. 499. Duress, waAT.—Duress consists in:
1. Unlawful confinement of the person of the party, or of the

husband or wife of such party, or of an ancestor, descendant, or
adopted child of such party, husband, or wife;

2. Unlawful detention of the property of any such person; or
3. Confinement of such person, lawful in form, but fraudulently

obtained, or fraudulently made unjustly harassing or oppressive.

Cross REFERENCE
Rescission of contract for duress, see section 581,

Sec. 500. MENAcE, wiar.—Menace cofisists in a threat:
1. Of such duress as is specified in subdivisions one and three of

section 499;

2. Of uplawful and violent injury to the person or property of any

such person as is specified in section 499; or,

3. Of injury to the character of any such person.
Cross REFERENCE

Rescission of contract for menace, see section 581,

Sec. 501. FraUp, ACTUAL OR CONSTRUCTIVE~—Fraud is either actual

or constructive.

Cross REFERENCE
Rescission of contract for fraud, see seetion 581,

Sec. 502. AcrvaLn Fravp, wHAT—Actual fraud, within the mean-

ing of this subchapter, consists in any of the following acts, com-
mitted by a party to the contract, or with his connivance, with
intent to deceive another party thereto, or to induce him to enter
into the contract:
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1. The suggestion, as a fact, of that which is not true, by one who
does not, believe it to be true;

2. The positive assertion, in a manner not warranted by the infor-
mation of the person making it, of that which is not true, though he
beheylgi it to be true;

3. The suppression of that which is true, by one having kno
or belief of%)le fact; oy & wledge

4. A promise made without any intention of performing it; or,

5. Any other act fitted to deceive.

Cross REFERENCES

Deceit, see sections 580 and 591.
Fraudulent instruments and transfers, see sections 1659 et seq.
Rescission of contracts for fraud, see section 581.

Sec. 503. ConsTrRUCTIVE FRAUD.—Constructive fraud consists:

1. In any breach of duty which, without an actually fraudulent
intent, gains an advantage to the person in fault, or any one claiming
under him, by misleading another to his prejudice, or to the prejudice
of any one claiming under him; or,

2. In any such act or omission as the law specially declares to be
fraudulent, without respect to actual fraud.

Cross REFERENCR

Recission of contract for fraud, see section 581.

Sec. 504. ACTUAL FRAUD A QUESTION OF FAcT.—Actual fraud is
always a question of fact.

Skc. 505. Unpur iNvLUENCE, wHAT—Undue influence considts:

1. In the use, by one in whom a confidence is reposed by another,
or who holds a real or apparent authority over him, of such confi-
dence or authority for the purpose of obtaining an unfair advantage
over him;

2. In taking an unfair advantage of another’s weakness of mind ; or,

3. In taking a grossly oppressive and unfair advantage of another’s

necessities or distress.
Cros8 REFERENCES

Rescission of contracts see sectlons 581 and 1645.
Undue influence vitiating will, see sectlon 312.

Skc. 506. MisTaxe, wHaT.~Mistake may be either of fact or law.

Skc. 507. Mistaxe or racT—Mistake of fact is a mistake, not
caused by the neglect of a legal duty on the part of the person making
the mistake, and consisting in:

1. An unconscious ignorance or forgetfulness of a fact past or
present, material to the contract; or, ] .

9. Belief in the present existence of a thing material to the
contract which does not exist, or in the past existence of such a thing,

which has not existed.
Cross REFERENCH

Rescission of contract for mistake, see section 581.

Src. 508. MisTakEe or Law.—Mistake of law constitutes a mistake,
within the meaning of this subchapter, only when it arises from:

1. A misapprehension of the law by all parties, all S}l}l)lposmg that
they knew and understood it, and all making substantially the same
mistake as to the law; or, )

2. A misapprehension of the law by one party, of which the others
are aware at the time of contracting, but which they do not rectify.

1193

Pos, p. 1203,
Fox, p. 1338,
Post, p. 1201,

‘‘Constructive
frand.”

Podd, p. 1201,

Actual fraud s gnes-
tion of fact.

“Undue influence.”

[Post, pp. 1201, 1337,
Ante, . 1167,

“Mistake.”
Mistaks of tact,

Posi, p. 1201
Mistake of Inw,



1194

Post, p. 1201,

Mistake of foreign
laws.

Mutuality of con-~
sent.

Post, p. 1197.

Communication of
consent.

Modeof communicat-
ing aceeptance.

When communica-
tion deemed complete.

Acceptance by per-
formance.

Acceptance must be
absolute,

Revocation of Dro-
pozal.

How mado,

Ratifieation of con-
tract void for want of
eonsent.

Assuraption of obli-
gation by acceptance of
benefits.

Post, p. 1346,

#9d CONGRESS. SESS. II. CH. 128. FEBRUARY 27, 1933.

Cross REFERENCE

Rescission of contract for mistake, see section 581.

SEc. 509. MisTAKE oF ¥ormieN Laws.—DMistake of foreign laws is
a mistake of fact.

Skc. 510. Muroanrry oF consEntT.—Consent is not mutual, unless
the parties all agree upon the same thing in the same sense. DBut in
certain cases defined by the chapter on interpretation, they are to
be deemed so to agree without regard to the fact.

Cross REFERENCE

Interpretation of contracts, see sections 546 et seq.

Sec. 511, COMMUNICATION oF cONSENT.—Consent can be communi-
cated with effect, only by some act or omission of the party
contracting, by which he intends to communicate it, or which
necessarily tends to such communication.

Sec. 512. MopE OF COMMUNICATING ACCEPTANCE OF PROPOSAL.—If
a proposal prescribes any conditions concerning the communication
of its acceptance, the proposer is not bound unless they are conformed
to; but in other cases any reasonable and usual mode may be adopted.

Sec. 513. WHEN COMMUNICATION DEEMED COMPLETE—Consent is
deemed to be fully communicated between the parties as soon as the
party accepting a proposal has put his acceptance in the course of
transmission to the proposer, in conformity to section 512.

Sec. 514, ACCEPTANCE BY PERFORMANCE OF CONDITIONS.—Perform-
ance of the conditions of a proposal, or the acceptance of the consid-
eration offered with a proposal, is an acceptance of the proposal.

SEc. 515. ACCEPTANCE MUST BE ABSOLUTE.—AN acceptance must be
absolute and unqualified, or must include in itself an acceptance of
that character which the proposer can separate from the rest, and
which will conclude the person accepting. A qualified acceptance is
a new proposal.

Sue, 516, Revocarion oF prorosan.—A proposal may be revoked at
any time before its acceptance is communicated to the proposer, but
not afterwards. :

See, 517, RevocarionN, mow Mave—A. proposal is revoked :

1. By communication of notice of revoeation by the proposer to
the other party, in the manner prescribed by sections 511 and 518,
before his acceptance has been communicated to the former;

2. By the lapse of the time prescribed in such proposal for its
acceptance, or if no time is so prescribed, the lapse of a reasonable
time without communication of the acceptance;

3. By the failure of the acceptor to fulfill a condition precedent
to acceptance; or,

4. By the death or insanity of the proposer.

Suc. 518. RATIFICATION OF CONTRACT VOID FOR WANT OF CONSENT.—
A contract which is voidable solely for want of due consent, may be
ratified by a subsequent consent. ’

Sec. 519. ASSUMPTION OF OBLIGATION BY ACCEPTANCE OF BENEFITS.—
A voluntary acceptance of the benefit of a transaction is equivalent
to a consent to all the obligations arising from it, so far as the facts
are known, or ought to be known, to the person accepting.

Cross REFERENCE
He who takes benefit must bear burden, see seciion 1709,
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OBJECT . Object.

Sec. 520. Ossecr, waar.—The object of a contract is the thing Defined.
which it is agreed, on the part of the party receiving the considera-
tion, to do or not to do.

Cross REFERENCES

Unlawful conditions, see section 437, s Anie, p. 1184,
Unlawful contracts, see sections 521 and 572 et seq. Post, p. 1200

Szc. 521. RequisiTes oF oBJECT.—The object of a contract must be Requiites.
lawful when the contract is made, and possible and ascertainable by
the time the contract is to be performed.

Cros8S REFERENCES

Essential elements of contract, see section 490. ’ Asie, p. 119L
Unlawful contracts, see sections 572 et seq. Post, p. 1200,

Sec. 522. ImrossiBiurry, waAT.—Everything is deemed possible , -Imposibiity,” de-
except that which is impossible in the nature 0% things. ’

Skc. 528. WHEN CONTRACT WHOLLY VoIn.—Where a contract has but _ Fhen oontract
a single object, and such object is unlawful, whether in whole or in )
part, or wholly impossible of performance, or so vaguely expressed
as to be wholly unascertainable, the entire contract is void.

CRrOSS REFERENCE

Consideration illegal in part, see sections 524 and 528.

Skc. 524. WHEN CONTRACT PARITALLY vOID.—Where a contract has Jhen contract

several distinct objects, of which one at least is lawful, and one at
least is unlawful, in whole or in part, the contract is void as to the
latter and valid as to the rest.

Cross REFERENCES

Contract illegal in part, see section 528,
Provision in, impossible of performance, effect of, gee section 538, Fost, p. 1196,

CONSIDERATION Consideratlon.

Sec. 525. (GOOD CONSIDERATION, WHAT.—Any benefit conferred, or Good consideration.
agreed to be conferred, upon the promisor, by any other person, to
which the promisor is not lawfully entitled, or any prejudice suffered,
or agreed to be suffered, by such person, other than such as he is at
the time of consent lawfully bound to suffer, as an inducement to the
promisor, is a good consideration for a promise.

Skc. 526. How FAR LEGAL OR MORAL OBLIGATION IS A GOOD CONSIDERA- Legal or morel obll
T10N.—An existing legal obligation resting upon the promisor, or a St = O
moral obligation originating in some beneﬁﬁ: conferred upon the
promisor, or prejudice suffered by the promisee, is also a good con-
sideration for a promise, to an extent corresponding with the extent
of the obligation, but no further or otherwise.

Sec. 527. CoNSIDERATION LAWFUL.—The consideration of a contract ,Uniswhl considers-
must be lawful within the meaning of section 572.

Cross REFERENCE
Fosi, p. 1200

Effect of illegality,

Unlawful contracts, see sections 572 et seq.

Seo. 528. ErFrecT OF IT8 ILLEGALITY.—If any part of a single con-
sideration for one or more objects, or of several considerations for a
single object, is unlawful, the entire contract is void.
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Cross REFERENCE

Consideration illegal in part, see sections 523 and 524.

Sgc. 529. CONSIDERATION EXECUTED OR EXECUTORY.—A considera-
tion may be executed or executory, in whole or in part. In so far
as it is executory it is subject to the provisions of sections 520 to 524.

Sec. 580. EXECUTORY CONSIDERATION.—When a consideration is
executory, it is not indispensable that the contract should specify
its amount or the means of ascertaining it. It may be left to the
decision of a third person, or regulated by any specified standard.

Sko. 531. How ASCERTAINED.—When a contract does not determine
the amount of the consideration, nor the method by which it is to be
ascertained, or when it leaves the amount thereof to the discretion
of an interested party, the consideration must be so much money
as the object of the contract is reasonably worth.

Srec. 532. EFFECT OF IMPOSSIBILITY OF ASCERTAINING CONSIDERA-
rioN.—Where a contract provides an exclusive method by which its
consideration is to be ascertained, which method is on its face impos-
sible of execution, the entire contract is void.

Src. 533. Same—Where a contract provides an exclusive method
by which its consideration is to be ascertained, which method appears
possible on its face, but in fact is, or becomes, impossible of execution,
such provision only is void.

Cross REFERENCE

Effect of partial invalidity of contraect, see section 524,

Sgc. 534. WRITTEN INSTRUMENT PRESUMPTIVE EVIDENCE OF CONSID-
FRATION.—A written instrument is presumptive evidence of a con-
sideration.

CRross REFERENCES

Distinction between sealed and unsealed instruments abolished, see section
545,

Presumption of consideration for negotiable instrument, see section 1423.

Src. 535, BURDEN OF PROOF TO INVALIDATE SUFFICIENT CONSIDERA-
rroN.— The burden of slmwmcr a want of consideration sufficient to
$uppi)rt an instrument lies with the party seeking to invalidate or
gvoid it.

CHAPTER 29—MANNER OF CREATING CONTRACTS

Sec. 536. CONTRACTS, EXPRESS OF IMPLIED,—A contract is either
express or implied.

Src. 537. EXPRESS CONTRACTS, WHAT~—An express contract is one
the terms of which are stated in words.

Sec. 538. Impriep cONTRACT, WHAT—An implied contract is one
the existence and terms of which are manifested by conduct.

Cross REFERENCE
Obligations imposed by law, see sections 589 et seq.

Suc. 539. WHAT CONTRACTS MAY BE ORAL.—AIl contracts may be
oral, except such as are specially required by statute to be in writing.

Cross REFERENCE
Contracts when to be in writing, see sections 540, 541, and 600.

Sec. 540. CONTRACT NOT IN WRITING THROUGH FRATD, MAY BE
ENFORCED AGAINST FRAUDULENT PARTY.—Where a contract, which is
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required by law to be in writing, is prevented from being put into
writing by the fraud of a party thereto, any other party who is by
such fraud led to believe that it is in writing, and acts upon such
belief to his prejudice, may enforce it against the fraudulent party.

Skc. 541. WHAT cONTRACTS MUST BE WRITTEN.—The following con-
tracts are invalid, unless the same, or some note or memorandum
thereof, is in writing and subscribed to by the party to be charged,
or by his agent:

1. An agreement that by its terms is not to be performed within
a year from the making thereof;

2. A special promise to answer for the debt, default, or miscar-
riage of another, except in the cases provided for in section 1265;

8. An agreement made upon consideration of marriage other than
a.mutual promise to marry;

4. An agreement for the leasing of real property for a longer
period than one year, and such agreement, ifp made by an agent of
the party sought to be charged, is invalid, unless the authority of
the agent is in writing, subscribed by the party sought to be charged;

5. An agreement authorizing or employing an agent or broker to
purchase or sell real estate for compensation or a commission;

6. An agreement which by its terms is not to be performed during
the lifetime of the promisor, or an agreement to bequeath any prop-
erty, or make any provision for any person by will.

Cro58 REFERENCES
Contractg to sell or sales of goods or choses in action, see section 600.
Fraudulent transfers, see section 1660.
Guaranty, see sections 1264 et seq.
Oral authorization, sufficiency of, see section 10486,
Power of attorney to execute mortgage, see section 1345,

Sec. 542. Errecr or WRITTEN coNTRACTS.—The execution of a con-
tract in writing, whether the law requires it to be written or not,
supersedes all the negotiations or stipulations concerning its matter
which preceded or accompanied the execution of the instrument.

Cro88 REFRRENCE
‘Writing supersedes oral stipulations, see section 550.

Sec. 548. CONTRACT IN WRITING, TAKES EFFECT WHEN.—A contract
in writing takes effect upon its delivery to the party in whose favor it
is made, or to hig agent.

Crogs REWERENCE

Delivery of transfers in writing, see generally section 288,

Sec. 544. PROVISIONS ON DELIVERY OF GRANTS TO APPLY.~The pro- img

visions of sections 264 and 267 to 272, concerning the delivery of
grants, absolute and conditional, apply to all written contracts.
Cross REFEKRENCE
Mode of transfer, see sections 264 et seq.
Szc. 545. DISTINCTIONS BETWEEN SEALED AND UNSEALED INSTRUMENTS

asorisHED.—All distinctions between sealed and unsealed instruments
are abolished.

CHAPTER 30.—INTERPRETATION OF CONTRACTS

Sec. 546. UNIFORMITY OF INTERPRETATION.—AIll contracts, whether
public or private, are to be interpreted by the same rules, except as
otherwise provided by this code. i
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Suo. 547. CONTRACTS, HOW TO BE INTERPRETED.—A contract must be
so interpreted as to give effect to the mutual intention of the parties
as it existed at the time of contracting, so far as the same is ascertain-
able and lawful.

Cross REFERENCE

Contract restricted to its evident object, see section 559.

Swo. 548. INTENTION OF PARTIES, HOW ASCERTAINED.—For the pur-
pose of ascertaining the intention of the parties to a contract, if
otherwise doubtful, the rules given in this chapter are to be apphed.

CrosSS REFERENCE

Construction against party causing ambiguity, see section 565.

Sgc. 549. INTENTION TO BE ASCERTAINED FROM LANGUAGE.—The lan-
guage of a contract is to govern its interpretation, if the language is
clear and explicit, and does not involve an absurdity.

SEC. 550. INTERPRETATION OF WRITTEN CONTRACTS.—When a con-
tract is reduced to writing, the intention of the parties is to be ascer-
tained from the writing alone, if possible; subject, however, to the
other provisions of this chapter.

Cross REFERENCE

Writing supersedes oral negotiations, see section 542.

Skc. 551. WRITING, WHEN DISREGARDED.—When, through fraud,
mistake, or accident, a written contract fails to express the real inten-
tion of the parties, such intention is to be regarded, and the erroneous
parts of the writing disregarded.

Cross REFERENCES

Principles governing in revising contracts, see section 1643,
Revising contract for fraud or mistake, see section 1641,

Sgc. 552. EFFECT TO BE GIVEN TO EVERY PART OF CONTRACT.—The
whole of a contract is to be taken together, so as to give effect to
every part, if reasonably practicable, each clause helping to interpret
the other,

Cross REFERENCE

Repugnancies and inconsistencies in, see sections 563 and 564.

Szc. 558. SEVERAL CONTRACTS, WHEN TAKEN TOGETHER—Several
contracts relating to the same matters, between the same parties,
and made as parts of substantially one transaction, are to be taken
together. :

SEC. 554. INTERPRETATION IN FAVOR OF CONTRACT.—A contract must
receive such an interpretation as will make it lawful, operative, defi-
nite, reasonable, and capable of being carried into effect, if it can
be done without violating the intention of the parties.

Src. 555. WoRDS TO BE UNDERSTOOD IN THE USUAL SENSE.—1he
words of a contract are to be understood in their ordinary and popu-
lar sense, rather than according to their strict legal meaning; unless
used by the parties in a technical sense, or unless a special meaning
is given to them by usage, in which case the latter must be followed.

Src. 556. Tecmxicar worps—Technical words are to be inter-
preted as usually understood by persons in the profession or business
to which they relate, unless clearly used in a different sense.

Cross REFERENCE
Technical words, how constructed, see seetions 11 and 361,
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Sec. 557. Law oF prAcE~—A contract is to be interpreted accord-
ing to the law and usage of the place where it is to be performed;
or, if it does not indicate a place of performance, according to the
law and usage of the place where it is made.

Sec. 558. CONTRACTS EXPLAINED BY CIRCUMSTANCES.—A contract
may be explained by reference to the circumstances under which it
was made, and the matter to which it relates.

Sze. 559. CONTRACT RESTRICTED TO ITS EVIDENT 0BJECT.—However
broad may be the terms of a contract, it extends only to those things
concerning which it appears that the parties intended to contract.

Sec. 560. INTERPRETATION IN SENSE IN WHICH PROMISOR BELIEVED
PROMISEE TO RELY.—If the terms of a promise are in any respect
ambiguous or uncertain, it must be interpreted in the sense in which
the promisor believed, at the time of making it, that the promisee
understood it.

Cross REFERENCE

Interpretation against promisor, see section 565.

Sec. 561. PARTICULAR CLAUSES SUBORDINATE TO GENERAL INTENT.—
Particular causes?® of a contract are subordinate to its general intent.

Cross REFERENCE

Repugnancies and inconsistencies, see sections 563 and 564.

Skc. 562. CONTRACT, PARTLY WRITTEN AND PARTLY PRINTED.— W here &

a contract is partly written and partly printed, or where part of it
is written or printed under the special directions of the parties, and
with a special view to their intention, and the remainder is copied
from a form originally prepared without special reference to the
particular parties and the particular contract in question, the written
parts control the printed parts, and the parts which are purely origi-
nal control those which are copied from a form. And if the two
are absolutely repugnant, the latter must be so far disregarded.

Skc. 563. REPUGNANCES, HOW RECONCILED.—Repugnancy in a con-
tract must be reconciled, if possible, by such an interpretation as
will give some effect to the repugnant clauses, subordinate to the
general intent and purpose of the whole contract.

Cros8 REFERENCE

Inconsistent words rejected, see section 564

Skc. 564. INCONSISTENT WORDS REJECTED.—Words in a contract
which are wholly inconsistent with its nature, or with the main
intention of the parties, are to be rejected.

CroSsS REFERENCE
Repugnances, how reconciled, see section 563.

SEc. 565. WORDS TO BE TAKEN MOST STRONGLY AGAINST WHOM.—In
cases of uncertainty not removed by the preceding rules, the language
of a contract should be interpreted most strongly against the party
who caused the uncertainty to exist. The promisor is presumed to
be such party; except in a contract between a public officer or body,
as such, and a private party, in which it is presumed that all uncer-

tainty was caused by the private party.

1 So in original,
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Cross IREFERENCES

Interpretation in sense promisor believed promisee to rely, see section 560,
Interpretation of doubiful words, see section 275,

Suc. 566. REASONABLE STIPULATIONS, WHEN IMPLIED.—Stipulations
which are necessary to make a contract reasonable, or conformable
to usage, are implied, in respect to matters concerning which the
contract manifests no contrary intention.

Sec. 567. Nucessary INcipexTs IMPriep.—All things that in law
or usage are considered as incidental to a contract, or as necessary
to carry it into effect, are implied therefrom, unless some of them
are expressly mentioned therein, when all other things of the same
class are deemed to be excluded. :

CRrOSS REFERENCE

Incident follows principal, see sections 280 and 1728.

Sec. 568. TIME OF PERFORMANCE OF CONTRACT.—If no time is
specified for the performance of an act required to be performed, a
reasonable time is allowed. If the act is in its nature capable of
being done instantly—as, for example, if it consists in the payment
of money only—it must be performed immediately upon the thing
to be done being exactly ascertained.

Cross REFERENCE

Delay in, where time not of essence, see gection 360.

Sec. 569. WHEN JOINT AND SEVERAL—Where all the parties who
unite in a promise receive some benefit from the consideration,
whether past or present, their promise is presumed to be joint and
several.

Sgc. 570. Same—A promise, made in the singular number, but
executed by several persons, is presumed to be joint and several.

Cross REFERENCE
Contracts, joint and several, see sections 427 et seq.

Sec. 571. ExXECUTED AND EXECUTORY CONTRACTS, WHAT.—AD
executed contract is one, the object of which is fully performed. All
others are executory.

CHAPTER 31—UNLAWFUL CONTRACTS

Sec. 572. Waar 18 vNLAwruL—That is not lawful which is:

1. Contrary to an express provision of law;

2. Contrary to the policy of express law, though not expressly
prohibited; or,

8. Otherwise contrary to good morals,

Cross REFEBENCES

Conditions, when void, see sections 219 to 221,

Contraet obtained through duress, menace, fraud, undue influence, or mis-
take, see section 497.

Contracts in restraint of marrviage, see seetion 578.

Contraets in restraint of trade, see section 576.

Duress, see section 499,

Fraud, see sections 501 et seq.

Menace, see section 500.

Mistake, see sections 508 et seq.

Undue influence, see seetion 505,
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Src. 573. CERTAIN CONTRACTS UNLAWFUL.—AIl contracts which
have for their object, directly or indirectly, to exempt any one from
responsibility for his own fraud, or willful injury to the person or
property of another, or violation of law, whether willful or negli-
gent, are against the policy of the law.

CRrOSS REFERENCES

Carrier can not exempt himself from lability for negligent or wrongful
acts, see section 963.
Fraud, see sections 501 et seq.

Src. 574. CONTRAGT FIXING DAMAGES, voID.—Hvery contract by
which the amount of damage to be paid, or other compensation to
be made, for a breach of an obligation, is determined in anticipation
thereof, is to that extent void, except as expressly provided in
section 575.

Sec. 575. ExceprioN.—The parties to a contract may agree therein
upon an amount which shall be presumed to be the amount of dam-
age sustained by a breach thereof, when, from the nature of the
case, it would be impracticable or extremely difficult to fix the
actual damage.

Skc. 576. CONTRACT IN RESTRAINT OF TRADE, voID.—HEvery contract
by which any one is restrained from exercising a lawful profession,
trade, or business of any kind, otherwise than is provided by sections
577 and 578, is to that extent void.

Sko. 577. EXCEPTIONS IN FAVOR OF PARTNERSHIP ARRANGEMENTS.—
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Sgc. 578. CONTRACT IN RESTRAINT OF MARRIAGE, voIp.—Every con-
tract in restraint of the marriage of any person, other than a minor,
is void.

Cross REFERENCE

Conditions in restraint of marriage, see section 220,
CHAPTER 32—EXTINCTION OF CONTRACTS

IN GENERAL

Src. 579. CoNTRACT, HOW EXTINGUISHED.—A contract may be ex-
tinguished in like manner with any other obligation, and also in
the manner prescribed by this chapter.

CRrO8S REFRRENCE
Cancellation of instruments, see sections 1648 ef seq.

RESCISSION

Sec. 580. RESOISSION EXTINGUISHES CONTRACT.—A. contract is ex-
tinguished by its rescission.

Sec. 581. %’VHEN PARTY MAY RESCIND—A party to a contract may
rescind the same in the following cases only:

1. If the consent of the party rescinding, or of any party joinﬂi
contracting with him, was given by mistake, or obtained throu,
duress, menace, fraud, or undue influence, exercised by or with the
connivance of the party as to whom he rescinds, or of any other
party to the contract jointly interested with such party;
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9. If, through the fault of the party as to whom he rescinds, the
consideration for his obligation fails, in whole or in part;

3. If such consideration becomes entirely void from any cause;

4. If such consideration, before it is rendered to him, fails in a
material respect, from any cause; or,

5. By consent of all the other parties.

CroSs REFERENCES

Cancellation of instruments, see sections 1648 et sed.

Contract not free, when obtained by mistake, duress, menace, fraud, or undue
influence, see section 497.

False representation, rescission of insurance policy for, see section 1189,

Falsity of warranty, rescission of insurance policy for, see section 1178,

Rescission, see sections 1645 et seq.

Stipulation against right to rescind, see section 582,

Violation of material warranty, rescission of ingurance policy for, see
section 1214,

Sec. 582. WHEN STIPULATIONS AGAINST RIGHT TO RESCIND DO NOT
pEFEAT TT.—A stipulation that errors of description shall not avoid
a contract, or shall be the subject of compensation, or both, does not
take away the right of rescission for fraud, nor for mistake, where
such mistake is in a matter essential to the inducement of the con-
tract, and is not capable of exact and entire compensation.

Sec. 583. RescissioN, How EFFECTED.—Rescission, when not effected
by consent, can be accomplished only by the use, on the part of the
party rescinding, of reasonable diligence to comply with the
following rules:

1. He must rescind promptly, upon discovering the facts which
entitle him to rescind, if he 1s free from duress, menace, undue
influence, or disability, and is aware of his right to rescind; and,

2. He must restore to the other party everything of value which
he has received from him under the contract; or must offer to restore
the same, upon condition that such party shall do likewise, unless
the latter is unable or positively refuses to do so.

Cross REFERENOE
Rescigsion of contracts, see gections 1615 to 1647,

ATAFERATION AND CANCELULATION

Sec. 584, AUTERATION OF VERBAL CONTRACT.—A contract not in
writing may be altered in any respect by consent of the parties, in
writing, without a new consideration, and is extinguished thereby
to the extent of the new alteration.

Sec. 585. WRITTEN CONTRACTS, HOW MODIFIED.—A contract in writ-
ing may be altered by a contract in writing, or by an executed oral
agreement, and not otherwise.

Cross REFERENCES

Cancellation of contracts, see sections 1648 et seq.
Parol evidence te alier writings, see seetion 550,

Sec. 586, EXTINCTION BY CANCELLATION, Erc.—The destruction or
cancellation of a written contract, or of the signature of the parties
liable thereon, with intent to extinguish the obligation thereof,
extinguishes it as to all the parties consenting to the act.

Sec. 587, EXTINCIION BY UNAUTHORIZED ALTERATION—The inten-
tional destruction, cancellation, or material alteration of a written
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contract, by a party entitled to any benefit under it, or with his
consent, extinguishes all the executory obligations of the contract in
his favor, against parties who do not consent to the act.

Sgo. 588. ALTERATION OF DUPLICATE, NOT TO PREJUDICE—Where a
contract is executed in duplicate, an alteration or destruction of one
copy, while the other exists, is not within the provisions of section 587.

CHAPTER 33.—OBLIGATIONS IMPOSED BY LAW

Skc. 589. ABSTINENCE FROM INJURY.~—Every person is bound, with-
out contract, to abstain from injuring the person or property of
another, or infringing upon any of his rights.

Suc. 590. FravpuLeNT DECEIT.-——QOne who willfully deceives another
with intent to induce him to alter his position to his injury, or risk,
is liable for any damage which he thereby suffers,

Cross REFERENCE

Fraud, see sections 501 et geq.

Skc. 591. Decrrr, waaT.—~—A deceit, within the meaning of section
590, ig either:

1. The suggestion, as a fact, of that which is not true, by one who
does not believe it to be true;

2. The assertion, as a fact, of that which is not true, by one who
has no reasonable ground for believing it to be true;

3. The suppression of a fact, by one who is bound to disclose it,
or who gives information of other facts which are likely to mislead
for want of communication of that fact; or

4. A promise made without any intention of performing it.

Cro8s REFERENCE

Fraud, actual or constructive, see sections 501 et seq.

Src. 592. DecElT UPON THE PUBLIC, ETC—One who practices a
deceit with intent to defraud the public, or a particular class of
persons, is deemed to have intended to defraud every individual in
that class, who is actually misled by the deceit.

Skc. 593. RESTORATION OF THING WRONGFULLY ACQUIRED.—QOne who
obtains a thing without the consent of its owner, or by a consent
afterwards rescinded, or by an unlawful exaction which the owner
could not at the time prudently refuse, must restore it to the person
from whom it was thus obtained, unless he has acquired & title
thereto superior to that of such other person, or unless the trans-
action was corrupt and unlawful on both sides.

section 593 must be made without demand, except where a thing is
obtained by mutual mistake, in which case the party obtaining the
thing is not bound to return it until he has notice of the mistake.

Sec. 595. RESPONSIBILITY FOR WILLFUL ACTS, NEGLIGENCE, ETC.— i

Every one is responsible, not only for the result of his willful acts,
but also for an injury occasioned to another by his want of ordinary
care or skill in the management of his property or person .exceﬁt
so far as the latter has willfully brought the injury upon himself.
Want of ordinary care on the part of the injured person shall not
bar a recovery, but the damages shall be diminished by the court
or jury in proportion to the want of ordinary care attributable to
such person. The extent of liability in the cases covered by this
section is defined by the chapter on compensatory relief.
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Cross REFERENCE

Compensatory relief, see sections 1597 et seq.

Sxc. 596. Ormer osLiaTions.—Other obligations are prescribed by
chapters 2 to 26 of this code.

CHAPTER 34—SALES OF GOODS

Nore~—This chapter was derived from the Uniform Sales Act.

Sgc. 597. CONTRACTS TO SELL AND saLEs.—1. A contract to sell goods
is a contract whereby the seller agrees to transfer the property in
goods to the buyer for a consideration called the price.

9. A sale of goods is an agreement whereby the seller transfers the
property in goods to the buyer for a consideration called the price.

3. A contract to sell or a sale may be absolute or conditional.

4. There may be a contract to sell or a sale between one part owner
and another. )

Sgo. 598. CAPACITY ; LIABILITIES FOR NECEssARIES.—Capacity to buy
and sell is regulated by the general law concerning capacity to con-
tract, and to transfer and acquire property. Where necessaries are
sold and delivered to an infant, or to a person who by reason of mental
incapacity or drunkenness is incompetent to contract, he must pay a
reasonable price therefor. Necessaries in this section mean goods
suitable to the condition in life of such infant or other person, and to
his actual requirements at the time of delivery.

Src. 599. FORM OF CONTRACT OR SALE—Subject to the provisions of
this chapter and of any statute in that behalf, a contract to sell or &
sale may be made in writing (either with or without seal), or by word
of mouth, or partly in writing and partly by word of mouth, or may
be inferred from the conduct of the parties.

Sgec. 600. STaTUTE OF FRAUDS—A. contract to sell or a sale of any
goods or choses in action of the value of $50 or upwards shall not be
enforceable by action unless the buyer shall accept part of the goods
or choses in action so contracted to be sold or sold, and actually
receive the same, or give something in earnest to bind the contract, or
in part payment, or unless some note or memorandum in writing of
the contract or sale be signed by the party to be charged or his agent
in that behalf,

2. The provisions of this section apply to every such contract or
sale, notwithstanding that the goods may be intended to be delivered
at some future time or may not at the time of such contract or sale be
actually made, procured, or provided, or fit or ready for delivery, or
some act may be requisite for the making or completing thereof, or
rendering the same fit for delivery; but if the goods are to be manu-
factured by the seller especially for the buyer and are not suitable
for sale to others in the ordinary course of the seller’s business, the
provigions of this section shall not apply.

8. There is an acceptance of goods within the meaning of this sec-
tion when the buyer, either before or after delivery of the goods,
expresses by words or conduct his assent to becoming the owner of
those specific goods.

Cross REFERENCE
What eontracts must be written, in general, see seetion 541.
Skc, 601. Existine Axp FUTURE Goops—1. The goods which form

the subject of a contract to sell may be either existing goods, owned or
possessed by the seller, or goods fo be manufactured or acquived by
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the seller after the making of the contract to sell, in this chapter called
“future goods.”

2. There may be a contract to sell goods, the acquisition of which
by the seller depends upon a contingency which may or may not
happen.

3. Where the parties purport to effect a present sale of future
goods, the agreement operates as a contract to sell the goods.

Sec. 602. Unpivipep sgares.—1. There may be a contract to sell or
a sale of an undivided share of goods. If the parties intend to effect
a present sale, the buyer, by force of the agreement, becomes an owner
in common. with the owner or owners of the remaining shares.

2. In the case of fungible goods, there may be a sale of an undivided
share of a specific mass, though the seller purports to sell and the
buyer to buy a definite number, weight or measure of the goods in
the mass, and though the number, weight or measure of the goods in
the mass, is undetermined. By such a sale the buyer becomes owner
in common of such a share of the mass as the mumber, weight, or
measure bought bears to the number, weight, or measure of the mass.
If the mass contains less than the number, weight, or measure bought,
the buyer becomes the owner of the whole mass and the seller is
bound to make good the deficiency from similar goods unless a con-
trary intent appears.

SEc. 603. DESTRUCTION OF Goops soLD.—1. Where the parties pur-
port to sell specific goods, and the goods without the knowledge of
the seller have wholly perished at the time when the agreement is
made, the agreement is void.

9. Where the parties purport to sell specific goods, and the goods
without the knowledge of the seller have perished in part or have
wholly or in a material part so deteriorated in quality as to be sub-
stantially changed in character, the buyer may at his option treat
the sale—

(a) As avoided, or

(b) As transferring the property in all of the existing goods or
in so much thereof as have not deteriorated, and as binding the buyer
to pay the full agreed price if the sale was indivisible, or to pay the
agreed price for the goods in which the property passes if the sale
was divisible.

Skc. 604. DESTRUCTION OF GOODS CONTRACTED TO BE 8oLD.——1. Where
there is a contract to sell specific %oods, and subsequently, but before
the risk passes to the buyer, without any fault on the part of the
selh_ez-1 (ér the buyer, the goods wholly perish, the contract is thereby
avoided.

2. Where there is a contract to sell specific goods, and subsequently,
but before the risk passes to the buyer, without any fault of the
seller or the buyer, part of the goods perish or the whole or a material
part of the goods so deteriorate in quality as to be substantially
changed in character, the buyer may at his option treat the contract—

a) As avoided, or

b) As binding the seller to transfer the property in all of the
existing goods, or in so much thereof as have not deteriorated, and
as binding the buyer to pay the full agreed price if the contract
was indivisible, or to pay the agreed price for so much of the goods
as the seller, by the buyer’s option, is bound to transfer if the contract
was divisible.

Skc. 605. DEFINITION AND ASCERTATNMENT oF PRICE—L. The price pric

may be fixed by the contract, or may be left to be fixed in such
manner as may be agreed, or it may be determined by the course of
dealing between the parties.
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2. The price may be made payable in any personal property.

8. Where transferring or promising to transfer any interest in
real estate constitutes the whole or part of the consideration for
transferring or for promising to transfer the property in goods, this
chapter shall not apply. ) ) )

4. Where the price is not determined in accordance with thg fore-
going provisions the buyer must pay a reasonable price. What is
a reasonable price is a question of fact dependent on the circumstances
of each particular case. )

Skc. 606. SALE ar A vanLvarioN.—1. Where there is a contract to
sell or a sale of goods at a price or on terms to be fixed by a third
person, and such third person without fault of the seller or the buyer,
can not or does not fix the price or terms, the contract or the sale
ig thereby avoided; but if the goods or any part thereof have been
delivered to and appropriated by the buyer he must pay a reasonable
price therefor. ) .

2. Where such third person is prevented from fixing the price or
terms by fault of the seller or the buyer, the party not in fault may
have such remedies against the party in fault as are allowed by the
appropriate parts of this chapter. .

Sec. 607. Errecr or conprrioN.—1. Where the obligation of either
party to a contract to sell or a sale is subject to any condition which
18 not performed, such party may refuse to proceed with the con-
tract or sale or he may waive performance of the condition. If the
other party has promised that the condition should happen or be
performed, such first mentioned party may also treat the nonper-
formance of the condition as a breach of warranty.

2. Where the property in the goods has not passed, the buyer may
treat the fulfillment by the seller of his obligation to furnish goods
as described and as warranted expressly or by implication in the
contract to sell as a condition of the obligation of the buyer to per-
form his promise to accept and pay for the goods,

Sre. 608, DEFINITION OF EXPRESS WARRANTY.—Any affirmation of
fact or any promise by the seller relating to the goods is an express
warranty if the natural tendency of such affirmation or promise is
to induce the buyer to purchase the goods, and if the buyer pur-
chases the goods relying thereon. No affirmation of the value of the
goods, nor any statement purporting to be a statement of the seller’s
opinion only shall be construed as a war ‘anty.

Sec. 609, IMPLIED WARRANTIES OF TITLE~—IN a contract to sell or a
sale, unless contrary intention appears, there is

1. An implied warranty on the part of the seller that in case of
& sale he has a right to sell the goods, and that in case of a contract
to sell he will have a right to sell the goods at the time when the
property 13 to pass;

2. An implied warranty that the buyer shall have and enjoy quiet
possession of the goods as against any lawful claims existing at the
tine of the sale;

3. An implied warranty that the goods shall be free at the time
of the sale from any charge or encumbrance in favor of anv third
person, not declared or known to the buyer before or at the time
when the contract or sale is made. i

4. This section shall not, however, be held to render liable a mar-
shal, auctioneer, mortgagee or other person professing to sell by
virtue of authority in fact or law goods in which a third person has
a legal or equitable interest.

. Suc. 610. INPLIED WARRANTY IN SALE BY DESCRIPTION.—Where there
1s a_contract to sell or a sale of goods by deseription, there is an
implied warranty that the goods shall correspond with the descrip-
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tion and if the contract or sale be by sample, as well as by descrip-
tion, it is not sufficient that the bulk of the goods corresponds with
the sample if the goods do not also correspond with the description.

Skc. 611. IMPLIED WARRANTIES OF Quarnrty.—Subject to the provi- a

sions of this chapter and of any statute in that behalf, there is no
implied warranty or condition as to the quality or fitness for any
particular purpose of goods supplied under a contract to sell or a
sale, except as follows:

1. Where the buyer, expressly or by implication, makes known to
the seller the particular purpose for which the goods are required,
and it appears that the buyer relies on the seller’s skill or judgment
(whether he be the grower or manufacturer or not), there is an
implied warranty that the goods shall be reasonably fit for such
purpose.

2. Where the goods are bought by description from a seller who
deals in goods of that description (whether he be the grower or
manufacturer or not), there is an implied warranty that the goods
shall be of merchantable quality.

3. If the buyer has examineg the goods, there is no implied war-
ranty as regards defects which such examination ought to have
revealed.

4. In the case of a contract to sell or a sale of a specified article
under its patent or other trade name, there is no implied warranty
as to its fitness for any particular purpose.

5. An implied warranty or condition as to quality or fitness for
a particular purpose may be annexed by the usage of trade.

6. An express warranty or condition does not negative a warranty
or condition implied under this chapter unless inconsistent therewith.

Sgc. 612. IMPLIED WARRANTIES IN SALE BY SAMPLE—In the case
of a contract to sell or a sale by sample:

(a) There is an implied warranty that the bulk shall correspond
with the sample in quality.

(b) There is an implied warranty that the buyer shall have a
reasonable opportunity of comparing the bulk with the sample,
except so far as otherwise provided in subdivision 8 of section 643.

(c) If the seller is a dealer in goods of that kind, there is an
implied warranty that the goods shall be free from any defect ren-
dering them unmerchantable which would not be apparent on
reasonable examination of the sample.

Skc. 613. No PROPERTY PASSES UNTIL GOODS8 ARE ASCERTAINED.~—
Where there is a contract to sell unascertained goods no property in
the goods is transferred to the buyer unless and until the goods are
ascertained, but property in an undivided share of ascertained goods
may be transferred as provided in section 602.

zC. 614. PROPERTY IN SPECIFIC GOODS PASSES WHEN PARTIES 80
INTEND.—1. Where there is a contract to sell specific or ascertained
goods, the property in them is transferred to the buyer at such time
as the parties to the contract intend it to be transferred. .

2. For the purpose of ascertaining the intention of the parties,
regard shall be had to the terms of the contract, the conduct of the

arties, usages of trade, and the circumstances of the case.

Skc. 615. RULES FOR ASCERTAINING INTENTION.—Unless a different
intention appears, the following are rules for ascertaining the inten-
tion of the parties as to the time at which the property in the goods
is to pass to the buyer: . )

Ruie 1. Where there is an unconditional contract to sell specific
goods, in a deliverable state, the property in the goods passes to the
buyer when the contract is made and it is immaterial whether the
time of payment, or the time of delivery, or both, be postponed.
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Ruie 2. Where there is a contract to sell specific goods and the
celler is bound to do something to the goods, for the purpose of
putting them into a deliverable state, the property does not pass until
such thing be done.

Rute 3. 1. When goods are delivered to the buyer “on sale or
return,” or on other terms indicating an intention to make a present
sale, but to give the buyer an option to return the goods instead of
paying the price, the property passes to the buyer on delivery, but
he may revest the property in the seller by returning or tendering
the goods within the time fixed in the contract, or, if no time has
been fixed, within a reasonable time. .

9, When goods are delivered to the buyer on approval or on trial
or on satisfaction, or other similar terms, the property therein passes
to the buyer—

(a) When he signifies his approval or acceptance to the seller or
does any other act adopting the transaction;

(b) If he does not signify his approval or acceptance to the seller,
but retains the goods without giving notice of rejection, then if a
time has been fixed for the return of the goods, on the expiration of
such time, and, if no time has been fixed, on the expiration of a rea-
sonable time. What is a reasonable time is a question of fact.

Ruik 4. 1. Where there is a contract to sell unascertained or future
goods by description, and goods of that description and in a deliver-
able state are unconditionally appropriated to the contract, either by
the seller with the assent of the buyer, or by the buyer with the assent
of the seller, the property in the goods thereupon passes to the buyer.
Such assent may be expressed or implied, and may be given either
before or after the appropriation is made.

2. Where, in pursuance of a contract to sell, the seller delivers the
goods to the buyer, or to a carrier or other bailee (whether named
by the buyer or not) for the purpose of transmission to or holding
for the buyer, he is presumed to have unconditionally appropriated
the goods to the contract, except in the cases provided for in the next
rule and in section 616, This presumption is applicable, although by
the terms of the contract the buyer is to pay the price before receiv-
ing delivery of the goods and the goods are marked with the words
% collect on delivery ® or their equivalents.

Rowe 5. If the contraet to sell requires the seller to deliver the
goods to the buyer, or at a particular place, or to pay the freight or
cost of transportation to the buyer, or to a particular place, the
property does not pass until the goods have been delivered to the

) _ buyer or reached the place agreed upon.
oRSSEation ofright  Spo, 616. RESERVATION OF RIGHT OF POSSESSION OR PROPERTY WHEN
when goodsshipped.  GOODS ARE SHIPPED—1. Where there is a contract to sell specific goods,
or where goods are subsequently appropriated to the contract, the
seller may, by the terms of the contract or appropriation, reserve the
right of possession or property in the goods until certain conditions
have been fulfilled. The right of possession or property may be
thus reserved notwithstanding the delivery of the goods to the buyer
gr to a carrier or other bailee for the purpose of transmission to the
uyer.

2. Where goods are shipped, and by the bill of lading the goods
are deliverable to the seller or his agent, or to the order of the seller
or of his agent, the seller thereby reserves the property in the goods.
But if, except for the form of the bill of lading the property would
have passed to the buyer on shipment of the goods, the seller’s prop-
erty in the goods shall be deemed to be only for the purpose of secur-
ing performance by the buyer of his obligations under the contract.
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3. Where goods are shipped, and by the bill of lading the goods are
deliverable to the order of the buyer or of his agent, but possession
of the bill of lading is retained by the seller or his agent, the seller
{:)hereby reserves a right to the possession of the goods as against the

uyer.

4. Where the seller of goods draws on the buyer for the price and
transmits the bill of exchange and bill of lading together to the buyer
to secure acceptance or payment of the bill of exchange, the buyer
is bound to return the bill of lading if he does not honor the bill of
exchange, and if he wrongfully retains the bill of lading he acquires
no added right thereby. 1f, however, the bill of lading provides that
the goods are deliverable to the buyer or to the order of the buyer,
or is indorsed in blank, or to the buyer by the consignee named
therein, one who purchases in good faith, for value, the bill of lading,
or goods from the buyer will obtain the property in the goods,
although the bill of exchange has not been %onore , proviéiegQ that
such purchaser has received delivery of the bill of lading indorsed
by the consignee named therein, or of the goods, without notice of
the facts making the transfer wrongful.

Skc. 617. SaLe BY AuvcrioN.—In the case of sale by auction—

1. Where goods are put up for sale by auction in lots each lot is
the subject of a separate contract of sale.

2. A sale by auction is complete when the auctioneer announces its
completion by the fall of the hammer, or in other customary manner.
Until such announcement is made, any bidder may retract his bid;
and the auctioneer may withdraw the goods from sale unless the
auction has been announced to be without reserve.

3. A right to bid may be reserved expressly by or on behalf of the
seller.

4. Where notice has not been given that a sale by auction is sub-
ject to a right to bid on behalf of the seller, it shall not be lawful for
the seller to bid himself or to employ or induce any person to bid at
such sale on his behalf, or for the auctioneer to employ or induce
any person to bid at such sale on behalf of the seller or knowingly to
take any bid from the seller or any person employed by him. Any
sale contravening this rule may be treated as fraudulent by the
buyer.

gmc. 618. Risx oF ross.—Unless otherwise agreed, the goods re-
main at the seller’s risk until the property therein is transferred to
the buyer, but when the property therein 1s transferred to the buyer
the goods are at the buyer’s risk whether delivery has been made or
not, except that—

(a) ere delivery of goods has been made to the buyer, or to &
bailee for the buyer, in pursuance of the contract and the proFerty
in the goods has been retained by the seller merely to secure perform-
ance by the buyer of his obligations under the contract, the goods are
at the buyer’s risk from the time of such delivery. )

(b) Where delivery has been delayed through the fault of either
buyer or seller the goods are at the risk of the party in fault as
regards any loss which might not have occurred but for such fault.

Qrc. 619. SALE BY PERSON NoT THE OWNER—L. Subject to the pro-  Bdk by pesom not
visions of this chapter, where goods are sold by a person who is not
the owner thereof, and who does not sell them under the authority
or with the consent of the owner, the buyer acquires no better title to
the goods than the seller had, unless the owner of the goods is by
his conduct precluded from denying the seller’s authority to sell,

2. Nothing in this chapter, h(%wever,’ shsé’l aﬁecbrg s,

a) The provisions of any factors’ acts, recording scts, or any Noaffect n factors,
enéct)ment eﬁabling the apparent owner of goods to dglspose of them ™oriine: tle. sois.
as if he were the true owner thereof.

Bals by suction.

Risk of lose.
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(b) The validity of any contract to sell or sale under any special
common law or statutory power of sale or under the order of a court
of competent jurisdiction.

Spe. 620. SALE BY ONE HAVING A VOIDABLE TITLE.— W here the seller
of goods has a voidable title thereto, but his title has not been
avoided at the time of the sale, the buyer acquires a good title to
the goods, provided he buys them in good faith, for value, and
without notice of the seller’s defect of title.

Sec. 621. SALE BY SELLER IN POSSESSION OF GOODS ALREADY SOLD.~—
Where a person having sold goods continues in possession of the
goods, or of negotiable documents of title to the goods, the delivery
or transfer by that person, or by an agent acting for him, of the
goods or documents of title under any sale, pledge, or other disposi-
tion thereof, to any person receiving and paying value for the same
in good faith and ‘without notice of the previous sale, shall have the
same effect as if the person making. the delivery or transfer were
expressly authorized by the owner of the goods to make the same.

Skc. 622, CREDITORS’ RIGHTS AGAINST SOLD GOODS IN SELLER’S POSSES-
stoN.—Where a person having sold goods continues in possession of
the goods, or of negotiable documents of title to the goods and such
retention of possession is fraudulent in fact or is deemed fraudulent
under any rule of law, a creditor or creditors of the seller may treat
the sale as void.

Sgc. 623. DEFINITION OF NEGOTIABLE DOCUMENTS OF TITLE—A docu-
ment of title in which it is stated that the goods referred to therein
will be delivered to the bearer, or to the order of any person named
in such document is a negotiable document of title.

Src. 624. NEGOTIATION OF NEGOTIABLE DOCUMENTS BY DELIVERY.—
A npegotiable document of title may be negotiated by delivery—

(a) Where, by the terms of the document, the carrier, warehouse-
man, or other bailee issuing the same undertakes to deliver the goods
to the bearer, or

(b) Where, by the terms of the document, the carrier, warehouse-
man, or other bailee issuing the same undertakes to deliver the goods
to the order of a specified person, and such person or a subsequent
indorsee of the document has indorsed it in blank or to bearer.

‘Where, by the terms of a negotiable document of title, the goods
are deliverable to bearer or where a negotiable document of title has
been indorsed in blank or to bearer, any holder may indorse the
same to himself or to any other specified person, and in such case
the document shall thereafter be negotiated only by the indorsement
of such indorsee.

Sec. 625. NEGOTIATION OF NEGOTIABLE DOCUMENTS BY INDORSE-
meNT—A. negotiable document of title may be negotiated by the
indorsement of the person to whose order the goods are by the
terms of the document deliverable. Such indorsement may be in
blank, to bearer or to a specified person. If indorsed to a specified
person, it may be again negotiated by the indorsement of such per-
son in blank, to bearer or to another specified person. Subsequent
negotiation may be made in like manner.

Sec., 626. NEGOTIABLE DOCUMENTS OF TITLE MARKED “ NOT NEGO-
traBLE.”—If a document of title which contains an undertaking by
a carrier, warehouseman, or other bailee to deliver the goods to
the bearer, to a specified person or order, or to the order of a speci-
fied person, or which contains words of like import, has placed upon
it the words “ not negotiable.” “ nonnegotiable,” or the like, such a
document may nevertheless be negotiated by the holder and is a
negotiable document of title within the meaning of this chapter.
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But nothing in this chapter contained shall be construed as limiting
or defining the effect upon the obligations of the carrier, warehouse-
man, or other bailee issuing a document of title of placing thereon
the words “not negotiable,” “ nonnegotiable,” or the like.

Skc. 627. TRANSFER OF NONNEGOTIABLE DOCUMENTS.~—A document
of title which is not in such form that it can be negotiated by deliv-
ery may be transferred by the holder by delivery to a purchaser
or donee. A mnonnegotiable document can not be negotiated, and
the indorsement of such a document gives the transferee no addi-
tional right.

SEc. 628. WHO MAY NEGOTIATE A DOCUMENT.—A negotiable docu-
ment of title may be negotiated—

ga) By the owner thereof, or

b) By any person to whom the possession or custody of the
document has been entrusted by the owner, if, by the terms of the
document the bailee issuing the document undertakes to deliver the
goods to the order of the person to whom the possession or custody
of the document has been entrusted, or if at the time of such
entrusting the document is in such form that it may be negotiated
by delivery.

SErc. 629. RigHTS OF PERSON TO WHOM DOCUMENT HAS BEEN NEGO-
rIATED.—A person to whom a negotiable document of title has been
duly negotiated acquires thereby—

(a) Such title to the goods as the person negotiating the docu-
ment to him had or had ability to convey to a purchaser in good
faith for value and also such title to the goods as the person to whose
order the goods were to be delivered by the terms of the document
hag or had ability to convey to a purchaser in good faith for value,
an

(b) The direct obligation of the bailee issuing the document to
hold “possession of the goods for him according to the terms of the
document as fully as if such bailee had contracted directly with him.

Sec. 630. RIGHTS OF PERSON TO WHOM DOCUMENT HAS BEEN TRANS- ,

FERRED.—A. person to whom a document of title has been transferred,
but not negotiated, acquires thereby, as against the transferor,
the title to the goods, subject to the terms of any agreement with
the transferor. If the document is nonnegotiable, such person also
acquires the right to notify the bailee who issued the document of
the transfer thereof, and thereby to acquire the direct obligation of
such bailee to hold possession of the goods for him sccording to
the terms of the document. Prior to the notification of such bailee
by the transferor or transferee of a nonnegotiable document of title,
the title of the transferee to the goods and the right to acquire the
obligation of such bailee may be defeated by the levy of an attach-
ment of execution upon the goods by a creditor of the transferor,
or by a notification to such bailee by the transferor or a subsequent
purchaser from the transferor of a subsequent sale of the goods by
the transferor.

Sgc. 631, TRANSFER OF NEGOTIABLE DOCUMENT WITHOUT INDORSE-
MENT.—Where a negotiable document of title is transferred for
value by delivery, and the indorsement of the transferor is essential
for negotiation, the transferee acquires a right against the transferor
to compel him to indorse the document unless a contrary intention
appears. The negotiation shall take effect as of the time when the
indorsement is actually made.

Sxc. 632. WARRANTIES ON SALE OF DOCUMENTS.—A person who for
value negotiates or transfers a document of title by indorsement or
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delivery, including one who assigns for value a claim secured by a
document of title unless a contrary intention appears, warrants:

(a) That the document is genuine;

b) That he has a legal right to negotiate or transfer it;
¢) That he has knowledge of no fact which would impair the
validity or worth of the document; and

(d) That he has a right to transfer the title to the goods and
that the goods are merchantable or fit for a particular purpose,
whenever such warranties would have been implied if the contract
of the parties had been to transfer without a document of title the
goods represented thereby.

Sgc. 633. IxDORSER NOT 4 ¢UARANTOR.—The indorsement of a docu-
ment of title shall not make the indorser liable for any failure
on the part of the bailee who issued the document or previous
indorsers thereof to fulfill their respective obligations.

Sge. 634, WHEN NEGOTIATION NOT IMPAIRED BY FRAUD, MISTAEE OR
puress.—The validity of the negotiation of a negotiable document
of title is not impaired by the fact that the negotiation was a breach
of duty on the part of the person making the negotiation, or by the
fact that the owner of the document was induced by fraud, mistake
or duress to entrust the possession or custody thereof to such person,
if the person to whom the document was negotiated or a person
to whom the document was subsequently negotiated paid value
thevefor, without notice of the breach of duty, or fraud, mistake
or duress.

Sec. 635. ATTACHMENT OR LEVY UPON GOODS FOR WHICH A NEGOTIA-
BIE DOCUMENT HAS BEEN IsSUED.—If goods are delivered to a bailee
by the owner or by a person whose act in conveying the title to
them to a purchaser in good faith for value would bind the owner
and a negotiable document of title is issued for them they can not
thereafter, while in the possession of such bailee, be attached by
garnishment or otherwise be levied upon under an execution unless
the document be first surrendered to the bailee or its negotiation
enjoined. The bailee shall in no case be compelled to deliver up the
actual possession of the goods until the document is surrendered
to him or impounded by the court.

Spe, 636, Creprrors’ REMEDIES TO REACH NEGOTIABLE DOCUMENTS-—
A creditor whose debtor is the owner of a negotiable document of
title shall be entitled to such aid from eourts of appropriate juris-
diction by injunction and otherwise in attaching such document or
in satisfying the claim by means thereof as is allowed at law or in
equity in regard to property which ean not be readily attached or
levied upon by ordinary legal process.

Sgc. 637. SELLER MUST DELIVER AND BUYER ACCEPT Goops.—It is the
duty of the seller to deliver the goods, and of the buyer to accept
and pay for them, in accordance with the terms of the contract
to sell or sale.

Sec. 638. DELIVERY AND PAYMENT ARE CONCURRENT CONDITIONS.—
Unless otherwise agreed, delivery of the goods and payment of the
price are concurrent conditions; that is fo say, the seller must be
ready and willing to give possession of the goods to the buyer in
exchange for the price and the buyer must be ready and willing to
pay the price in exchange for posseszion of the goods.

Skc. 639, PLACE, TIME, AND MANNER OF DELIVERY.—1. Whether it is
for the buyer to take possession of the goods or for the seller to send
them to the buyer is a question depending in each case on the con-
tract, express or implied, between the parties. Apart from any
such. contract, express or implied, or usage of trade to the contrary,
the place of delivery is the seller’s place of business if he have one,
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and if not his residence; but in case of a contract to sell or a sale of
specific goods, which to the knowledge of the parties when the
contract or the sale was made were in some other place, then that
place is the place of delivery.

2. Where by a contract to sell or a sale the seller is bound to
send the goods to the buyer, but no time for sending them is fixed,
the seller is bound to send them within a reasonable time.

8. Where the goods at the time of sale are in the possession of a
third person, the seller has not fulfilled his obligation to deliver to
the buyer unless and until such third person acknowledges to the
buyer that he holds the goods on the buyer’s behalf; but as against
all others than the seller the buyer shall be regarded as having
received delivery from the time when such third person first has
notice of the sale. Nothing in this section, however, shall affect the
operation of the issue or transfer of any document of title to goods.

4. Demand or tender of delivery may be treated as ineffectual
unless made at a reasonable hour. What is a reasonable hour is a
question of fact.

5. Unless otherwise agreed, the expenses of and incidental to put-
ting the goods into a deliverable state must be borne by the seller.

Sec. 640. DrrivEry oF WRONG QUANTITY.~—1. Where the seller
delivers to the buyer a quantity of goods less than he contracted to
sell, the buyer may reject them, but if the buyer accepts or retains
the goods so delivered, knowing that the seller is not going to per-
form the contract in full, he must pay for them at contract rate. If,
however, the buyer has used or disposed of the goods delivered before
he knows that the seller is not going to perform his contract in full,
the buyer shall not be liable for more than the fair value to him of
the goods so received. )

2. Where the seller delivers to the buyer a quantity of goods
larger than he contracted to sell, the buyer may accept the goods
included in the contract and reject the rest, or he may reject the
whole. If the buyer accepts the whole of the goods so delivered he
must pay for them at the contract rate.

3. Where the seller delivers to the buyer the goods he contracted
to sell mixed with goods of a different description not included in
the contract. the buyer may accept the goods which are in accord-
ance with the contract and reject the rest, or he may reject the whole.

4. The provisions of this section are subject to any usage of trade,
special agreement, or course of dealing between the parties.

Sec. 641. Derrvery 1n insrALLMENTS.~1. Unless otherwise agreed,
the buyer of goods is mnot bound to accept delivery thersof by
installments. _

2. Where there is a contract to sell goods to be delivered by stated
installments, which are to be separately paid for, and the seller
makes defective deliveries in respect of one or more installments, or
the buyer neglects or refuses to take delivery of or pay for one or
more installments, it depends in each case on the terms of the con-
tract and the circumstances of the case whether the breach of contract
is so material as to justify the injured party in refusing to proceed
further and suing for damages for breach of the entire contract, or
whether the breach is severable, giving rise to a claim for compensa-
tion, but not to a right to treat the whole contract as broken.

Sgc. 642. DELIVERY TO A CARRIER ON BEHALF OF THE BUYER—IL.
Where, in pursuance of a contract o sell or a sale, the seller is
authorized or required to send the goods to the buyer, delivery of
the goods to & carrier, whether named by the buyer or not, for the
purpose of transmission to the buyer is deemed to be a delivery of
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the goods to the buyer, except in the cases provided tfor in section 615,
rule five, or unless a contrary intent appears.

2. Unless otherwise authorized by the buyer, the seller must make
such contract with the carrier on behalf of the buyer as may be
reasonable, having regard to the nature of the goods and the other
circumstances of the case. If the seller omit so to do, and the goods
are lost or damaged in course of transit, the buyer may decline to
treat the delivery to the carrier as a delivery to himself, or may hold
the seller responsible in damages.

8. Unless otherwise agreed, where goods are sent by the seller to the
buyer under circumstances in which the seller knows or ought to
know that it is usual to insure, the seller must give such notice to the
buyer as may enable him to insure them during their transit, and, if
the seller fails to do so, the goods shall be deemed to be at his risk
during such transit.

Sgo. 643. RicuT T0 EXAMINE THE Goons.—1. Where goods are deliv-
ered to the buyer, which he has not previously examined, he is not
deemed to have accepted them unless and until he has had a reason-
able opportunity to examine them for the purpose of ascertaining
whether they are in conformity with the contract.

2. Unless otherwise agreed, when the seller tenders delivery of
goods to the buyer, he is bound, on request, to afford the buyer a
reasonable opportunity of examining the goods for the purpose of
ascertaining whether they are in conformity with the contract.

3. Where goods are delivered to a carrier by the seller, in accord-
ance with an order from or agreement with the buyer, upon the terms
that the goods shall not be delivered by the carrier to the buyer until
he has paid the price, whether such termgs are indicated by marking
the goods with the words “collect on delivery,” or otherwise, the
buyer is not entitled to examine the goods before payment of the
price in the absence of agreement permitting such examination.

Src. 644. WaAT CONSTITUTES ACCEPTANCE—The buyer is deemed
to have accepted the goods when he intimates to the seller that he
hag accepted them, or when the goods have been delivered to him and
he does any act in relation to them which is inconsistent with the
ownership of the seller, or when, after the lapse of a reasonable time,
he retains the goods without intimating to the seller that he has
rejected them.

Skc. 645, ACCEPTANCE DOES NOT BAR ACTION FOR DAMAGES.—In the
absence of express or implied agreement of the parties, acceptance
of the goods by the buyer shall not discharge the seller from liability
in damages or other legal remedy for breach of any promise or war-
ranty in the contract to sell or the sale. But, if, after acceptance of
the goods, the buyer fails to give notice to the seller of the breach of
any promise or warranty within a reasonable time after the buyer
knows, or ought to know, of such breach, the seller shall not be liable
therefor.

Sec. 646. BUYER IS NOT BOUND TO RETURN GOODS WRONGLY DELIV-
ereD.—Unless otherwise agreed, where goods are delivered to the
buyer, and he refuses to accept them, having the right so to do, he
is not bound to return them to the seller, but it is sufficient if he
notifies the seller that he refuses to accept them.

Sec. 647. BUYER'S LIABILITY FOR FAILING TO ACCEPT DELIVERY.—
When the seller is ready and willing to deliver the goods, and requests
the bt_lyer to take delivery, and the buyer does not within a reason-
able time after such request take delivery of the goods, he is liable to
the seller for any loss occasioned by his neglect or refusal to take
delivery, and also for a reasonable charge for the care and custody
of the goods. If the neglect or refusal of the buyer to take delivery
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amounts to a repudiation or breach of the entire contract, the seller
shall have the rights against the goods and on the contract herein-
after provided in favor of the seller when the buyer is in default.
_ Sec. 648. DerFINTTION OF UNPAID sELLER—1. The seller of goods
is deemed to be an unpaid seller within the meaning of this chapter.
?ag When the whole of the price has not been paid or tendered.
b) When a bill of exchange or other negotiable instrument has
been received as conditional payment, and the condition on which it
was received has been broken by reason of the dishonor of the instru-
ment, the insolvency of the buyer, or otherwise.

2. In this part of this chapter the term “seller” includes an
agent of the seller to whom the bill of lading has been indorsed,
or a consignor or agent who has himself paid, or is directly respon-
Sibhfl for, the price, or any other person who is in the position of
a seller.

Skc. 649. Remepies oF AN UNpaDD sELLEr—1. Subject to the pro-
visions of this chapter, notwithstanding that the property in the
goods may have passed to the buyer, the unpaid seller of the
goods, as such has

(a) A lien on the goods or right to retain them for the price
while he is in possession of them;

(b) In case of the insolvency of the buyer, a right of stopping
the goods in transitu after he has parted with the possession o
them;

¢) A right of resale as limited by this chapter;
d) A right to rescind the sale as limited by this chapter.

9. Where the property in goods has not passed to the buyer,
the unpaid seller has, in addition to his other remedies, a right
of withholding delivery similar to and coextensive with his rights
of lien and stoppage in transitu where the property has passed
to the buyer.

Src. 650. WHEN RIGHT OF LIEN MAY BE EXERCISED.—1. Subject
to the provisions of this chapter, the unpaid seller of goods who
is in possession of them is entitled to retain possession of them
until payment or tender of the price in the following cases, namely:

(a) Where the goods have been sold without any stipulation as
to credit; .

(b) Where the goods have been sold on credit, but the term of
credit has expired;

(¢) Where the buyer becomes insolvent. ) i )

9. The seller may exercise his right of lien notwithstanding
that he is in possession of the goods as agent or bailee for the
buyer.

EC. 651. LIEN AFTER PART DELIVERY.—Where an unpaid seller ,

has made part delivery of the goods, he may exercise his right
of lien on the remainder, unless such part delivery has been made
under such circumstances as to show an intent to waive the lien
or right of retention.

Ske. 652. WHEN LieN 18 LosT.—1. The unpaid seller of goods loses
his lien thereon: ) )

(a) When he delivers the goods to a carrier or other bailee
for the purpose of transmission to the buyer without reserving
the property in the goods or the right to the possession thereof;

(b) When the buyer or his agent lawfully obtains possession
of the goods;

(c¢) By waiver thereof. ]

2. The unpaid seller of goods, having a lien thereon, does not
lose his lien by reason only that he has obtained judgment or decree

for the price of the goods.
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SEc. 653. SELLER MAY STOP GOODS ON BUYER'S INSOLVENCY.—Subject
to the provisions of this chapter, when the buyer of goods is or
becomes insolvent, the unpaid seller who has parted with the posses-
sion of the goods has the right of stopping them in transitu,
that is to say, he may resume possession of the goods at any time
while they are in transit, and he will then become entitled to the
same rights in regard to the goods as he would have had if he
had never parted with the possession.

Sec. 654. WHEN GOODS ARE IN TRANSIT.—L. Goods are in transit
within the meaning of section 653:

(2) From the time when they are delivered to a carrier by land
or water, or other bailee for the purpose of transmission to the
buyer, until the buyer, or his agent in that behalf, takes delivery
of them from such carrier or other bailee;

(b) If the goods are rejected by the buyer, and the carrier
or other bailee continues in possession of them, even if the seller
has refused to receive them back.

2. Goods are no longer in transit within the meaning of
section 653:

(a) If the buyer, or his agent in that behalf, obtains delivery
of the goods before their arrival at the appointed destination;

(b) If, after the arrival of the goods at the appointed destination,
the carrier or other bailee acknowledges to the buyer or his agent
that he holds the goods on his behalf and continues in possession of
them as bailee for the buyer or his agent; and it is immaterial that
a further destination for the goods may have been indicated by
the buyer;

(¢) If the carrier or other bailee wrongfully refuses to deliver
the goods to the buyer or his agent in that behalf.

3. If the goods are delivered to a ship chartered by the buyer,
it is a question depending on the circumstances of the particular case
whether they are in the possession of the master as a carrier or as
agent of the buyer.

4. If part delivery of the goods has been made to the buyer, or his
agent in that behalf, the remainder of the goods may be stopped in
transitu, unless such part delivery has been made under such circum-
stances as to show an agreement with the buyer to give up possession
of the whole of the goods.

Sec. 655. WAYS OF EXERCISING THE RIGHT T0 sToP—~—1. The unpaid
seller may exercise his right of stoppage in transitu either by
obtaining actual possession of the goods or by giving notice of his
claim to the carrier or other bailee in whose possession the goods are.
Such notice may be given either to the person in actual possession of
the goods or to his principal. In the latter case the notice, to be
effectual, must be given at such time and under such circumstances
that the principal, by the exercise of reasonable diligence, may
prevent a delivery to the buyer.

2. When notice of stoppage in transitu is given by the seller to the
carrier, or other bailee in possession of the goods, he must redeliver
the goods to, or according to the directions of, the seller,

The expenses of such delivery must be borne by the seller. If,
however, a negotiable document of title representing the goods has
been issued by the carrier or other bailee, he shall not be obliged to
deliver or justified in delivering the goods to the seller unless such
document is first surrendered for cancellation.

Src. 656. WHEN AND HOW RESALE MAY Be MapE—I1. Where the
goods are of a perishable nature, or where the seller expressly re-
serves the right of resale in case the buyer should make default,
or where the buyer has been in default in the payment of the price
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an unreasonable time, an unpaid seller having a right of lien or
having stopped the goods in transitu may resell the goods. He shall
not thereafter be liable to the original buyer upon the contract to
sell or the sale or for any profit made by such resale, but may recover
from the buyer damages for any loss occasioned by the breach of the
contract or the sale.

2. Where a resale is made, as authorized in this section, the buyer

acquires a good title as against the original buyer.
_ 8. It is not essential to the validity of a resale that notice of an
intention to resell the goods be given by the seller to the original
buyer. But where the right to resell is not based on the perishable
nature of the goods or upon an express provision of the contract or
the sale, the giving or failure to give such notice shall be relevant
in any issue involving the question whether the buyer had been in
default an unreasonable time before the resale was made.

4. Tt is not essential to the validity of a resale that notice of the
time and place of such resale should be given by the seller to the
original buyer.

5. The seller is bound to exercise reasonable care and judgment
in making a resale, and subject to this requirement may make a
resale either by public or private sale.

Sec. 657. WHEN AND HOW THE SELLER MAY RESCIND THE BALE.—
1. An unpaid seller having a right of lien or having stopped the
goods in transitu, may rescind the transfer of title and resume the
property in the goods, where he expressly reserved the right to do so
in case the buyer should make default, or where the buyer has been in
default in the payment of the price an unreasonable time. The
seller shall not thereafter be liable to the buyer upon the contract to
sell or the sale, but may recover from the buyer damages for any
loss occasioned by the breach of the contract or the sale.

2. The transfer of title shall not be held to have been rescinded by
an unpaid seller until he has manifested by notice to the buyer or by
some other overt act an intention to rescind. It is not necessary that
such overt act should be communicated to the buyer but the giving
or failure to give notice to the buyer of the intention to rescind shall
be relevant in any issue involving the question whether the buyer
had been in default an unreasonable time before the right of rescis-
sion was asserted.

Sec. 658. EFFECT OF SBALE OF GOODS S8UBJECT TO LIEN OR STOPPAGE IN
TrRANSITU.—Subject to the provisions of this chapter, the unpaid
seller’s right of lien or stoppage in transitu is not affected by any
sale, or other disposition of the goods which the buyer may have
macie, unless the seller has assented thereto. If, however, a nego-
tiable document of title has been issued for goods, no seller’s lien
or right of stoppage in transitu shall defeat the right of any g;xer-
chaser for value in good faith to whom such document has been
negotiated, whether such negotiation be prior or subsequent to the
notification to the carrier, or other bailee who issued such document,
of the seller’s claim to a lien or right of stoppage in transitu.

Skc. 659. AcrioN ¥or THE PRICE—1. Where, under a contract to
sell or a sale, the property in the goods has passed to the buyer, and
the buyer wrongfully neglects or refuses to pay for the goods accord-
ing to the terms of the contract or the sale, the seller may maintan
an action against him for the price of the goods.

9. Where, under a contract to sell or a sale, the price is payable
on a day certain, irrespective of delivery or of transfer of title, and
the buyer wrongfully neglects or refuses to pay such price, the seller
may maintain an action for the price, although the property in the
goods has not passed, and the goods have not been appropriated to

3051°—33——T17
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the contract. But it shall be a defense to such an action that the
seller at any time before judgment in such action has manifested an
inability to perform the contract or the sale on his part or an
intention not to perform it.

8. Although the property in the goods has not passed, if they can
not readily be resold for a reasonable price, and if the provisions of
subdivision four of section 660 are not applicable, the seller may
offer to deliver the goods to the buyer, and if the buyer refuses to
receive them, may notify the buyer that the goods are thereafter held
by the seller as bailee for the buyer. Thereafter the seller may treat
the goods as the buyer’s and may maintain an action for the price.

SEc. 660. ACTION FOR DAMAGES FOR NONACCEPTANCE OF THE GOODS.—
1. Where the buyer wrongfully neglects or refuses to accept and pay
for the goods, the seller may maintain an action against him for
damages for nonacceptance.

2. The measure of damages is the estimated loss directly and nat-
urally resulting, in the ordinary course of events, from the buyer’s
breach of contract.

8. Where there is an available market for the goods in question,
the measure of damages is, in the absence of special circumstances,
showing proximate damage of a greater amount, the difference
between the contract price and the market or current price at the
time or times when the goods ought to have been accepted, or, if no
time was fixed for acceptance, then at the time of the refusal to
accept.

4. Tf, while labor or expense of material amount are necessary on
the part of the seller to enable him to fulfill his obligations under
the contract to sell or the sale, the buyer repudiates the contract or
the sale, or notifies the seller to proceed no further therewith, the
buyer shall be liable to the seller for no greater damages than the
seller would have suffered if he did nothing toward carrying out the
contract or the sale after receiving notice of the buyer’s repudiation
or countermand. The profit the seller would have made if the
contract or the sale had been fully performed shall be considered in
estimating such damages.

Sre, 661, WHEN SELLER MAY RESCIND CONTRACT OR SALE~Where the
eoods have not been delivered to the buyer, and the buyer has repu-
diated the contract to sell or sale, or has manifested his inability to
perform his obligations thereunder, or has committed a material
breach thereof, the seller may totally rescind the contract or the sale
by giving notice of his election so to do to the buyer.

Sgc. 662. ACTION FOR CONVERTING OR DETAINING GoODS.— Where the
property in the goods has passed to the buyer and the seller wrong-
fully neglects or refuses to deliver the goods, the buyer may main-
tain any action allowed by law to the owner of goods of similar kind
when wrongfully converted or withheld.

Sgc. 663. ACTION FOR FAILING TO DELIVER Goops.—l. Where the
property in the goods has not passed to the buyer, and the seller
wrongfully neglects or refuses to deliver the goods, the buyer may
maintain an action against the seller for damages for nondelivery.

9. The measure of damages is the loss directly and naturally result-
ing in the ordinary course of events from the seller’s breach of
contract.

8. Where there is an available market for the goods in question, the
measure of damages, in the absence of speeial circumstances showing
proximate damages of a greater amount, is the difference between
the contract price and the market or current price of the goods at
the time or times when they ought to have been delivered, or, if no
time was fixed, then at the time of the refusal to deliver, ~
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Skc. 664. Serciric PERFORMANCE—Where the seller has broken a
contract to deliver specific or ascertained goods, a court having the
powers of a court of equity may, if it thinks fit, on the application
of the buyer, by its judgment or decree, direct that the contract shall
be performed specifically, without giving the seller the option of
retaining the goods on payment of damages. The judgment or
decree may be unconditional, or upon such terms and conditions as

to damages, payment of the price and otherwise, as to the court may
seem just.
Cro8s REFERENCH

Specific performance of obligations generally, see section 1634 et seq.

Skc. 655.! REMEDIES FOR BREACH OF WARRANTY.—1. Where there is
a breach of warranty by the seller, the buyer may, at his election:

(a) Accept or keep the goods and set up against the seller the
breach of warranty by way of recoupment in diminution or extinction
of the price;

(b) Accept or keep the goods and maintain an action against the
seller for damages for the breach of warranty;

{c¢) Refuse to accept the goods, if the property therein has not
passed, and maintain an action against the seller for damages for the
breach of warranty;

(d) Rescind the contract to sell or the sale and refuse to receive

the goods, or if the goods have already been received, return them or
offer to return them to the seller and recover the price or any part
thereof which has been paid.

2. When the buyer has claimed and been granted a remedy in any
one of these ways, no other remedy can thereafter be granted.

3. Where the goods have been delivered to the buyer, he can not
rescind the sale if he knew of the breach of warranty when he
accepted the goods, or if he fails to notify the seller within a reason-
able time of the election to rescind, or if he fails to return or to offer
to return the goods to the seller in substantially as good condition as
they were in at the time the progerty was transferred to the buyer.
But if deterioration or injury of the goods is due to the breach of
warranty, such deterioration or injury shall not prevent the buyer
from returning or offering to return the goods to the seller and
rescinding the sale.

4, Where the buyer is entitled to rescind the sale and elects to do so,

the buyer shall cease to be liable for the price upon returning or
offering to return the goods. If the price or any part thereof has
already been paid, the seller shall be liable to repay so much thereof
as has been paid, concurrently with the return of the goods, or imme-
diately after an offer to return the goods in exchange for repayment
of the price.

5. Where the buyer is entitled to rescind the sale and elects to do
so, if the seller refuses to acept an offer of the buyer to return the
goods, the buyer shall thereafter be deemed to hold the goods as
bailee for the seller, but subject to a lien to secure the repayment
of any portion of the price which has been paid, and with the
remedies for the enforcement of such lien allowed to an unpaid
seller by section 649. )

6. The measure of damages for breach of warranty is the loss
directly and naturally resulting, in the ordinary course of events,
from the breach of warranty. ) )

7. In the case of breach of warranty of quality, such loss, in the
absence of special circumstances showing proximate damage of a
greater amount, is the difference between the value of the goods at

1 8o in original,
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the time of delivery to the buyer and the value they would have had
if they had answered to the warranty.

SEC. 666, INTEREST AND SPECTAL DaMAcES.—Nothing in this chapter
shall affect the right of the buyer or the seller to recover interest or
special damages in any case where by law interest or special damages
may be recoverable, or to recover money paid where the consideration
for the payment of it has failed.

Src. 667. VARIATION OF IMPLIED OBLIGATIONS.—Where any right,
duty, or liability would arise under a contract to sell or a sale by
implication of law, it may be negatived, or varied by express agree-
ment or by the course of dealing between the parties, or by customs, if
the custom be such as to bind both parties to the contract or the sale.

Src. 668. RIGHTS MAY BE ENFORCED BY ACTION.—Where any right,
duty, or liability is declared by this chapter, it may, unless otherwise
by this chapter provided, be enforced by action.

Skc. 669. RULE FOR CASES NOT PROVIDED FOR BY THIS CHAPTER.—In
any case not provided for in this chapter, the rules of law and equity,
including the law merchant, and in particular the rules relating to
the law of principal and agent and to the effect of fraud, misrepre-
sentation, duress or coercion, mistake, or other invalidating cause,
shall continue to apply to contracts to sell and sales of goods.

SE0. 670. PROVISIONS NOT APPLICABLE TO MORTGAGES.—The provi-
sions of this chapter relating to contracts to sell and to sales do
not apply, unless so stated, to any transaction in the form of a con-
tract to sell or a sale which is intended to operate by way of mort-
gage, pledge, charge, or other security.

Skc. 671. Derixrrions.—1. In this chapter, unless the context or
subject matter otherwise requires:

“Action ” includes counterclaim, set-off, and suit in equity.

“ Buyer ” means a person who buys or agrees to buy goods or any
legal successor in interest of such person.

“ Detfendant ” includes a plaintiff against whom a right of set-off
or counterclaim is asserted.

“ Delivery ” means voluntary transfer of possession from one per-
son to another.

“ Divisible contract to sell or sale” means a contract to sell or
a sale in which by its terms the price for a portion or portions
of the goods less than the whole is fixed or ascertainable by
computation.

“ Docament of title to goods” includes any bill of lading, dock
warrant, warehouse receipt or order for the delivery of goods, or
any other document used in the ordinary course of business in the
sale or transfer of goods, as proof of the possession or control of
the goods, or authorizing or purporting to authorize the possessor
of the document to transfer or receive, either by indorsement or by
delivery, goods represented by such document. }

“ Fault ” means wrongful act or default.

“ Fungible goods” means goods of which any unit is from its
nature or by mercantile usage treated as the equivalent of any other
unit. .

“ Tuture goods ” means goods to be manufactured or acquired by
the seller after the making of the contract of sale,

“ Goods ” includes all chattels personal other than things in action
and money. The term includes emblements, industrial growing
crops, and things attached to or forming part of the land which
are agreed to be severed before sale or under the contract of sale.

% Order ” in sections of this chapter relating to documents of title
means an order by indorsement on the document.
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“ Person ” includes a corporation or partnership or two or more

ersons having a joint or common interest.

“Plaintiff 7 includes defendant asserting a right of set-off or
counterclaim.

“ Property ” meauns the general property in goods, and not merely
a special property.

“ Purchases ” includes taking as a mortgagee or as a pledgee.

“ Purchaser ” includes mortgagee and pledgee.

“ Quality of goods ” includes their state or condition.

“Sale ” includes a bargain and sale as well as a sale and delivery.

“ Seller ” means a person who sells or agrees to sell goods, or any
legal successor in the interest of such person.

“ Specific goods ” means goods identified and agreed upon at the
time a contract to sell or a sale is made.

2. A thing is done “in good faith” within the meaning of this
chapter when it is in fact done honestly, whether it be done
negligently or not.

3. A person is insolvent within the meaning of this chapter who
either has ceased to pay his debts in the ordinary course of business
or can not pay his debts as they become due, whether he has com-
mitted an act of bankruptcy or not, and whether he is insolvent
within the meaning of the federal bankruptcy law or not.

4., Goods are in a ¢ deliverable state ” within the meaning of this
chapter when they are in such a state that the buyer would, under
the contract, be bound to take delivery of them.

SEc. 672. CHAPTER DOES NOT APPLY TO EXISTING SALES OR CONTRACTS
To serL.—None of the provisions of this chapter shall apply to any
sale, or to any contract to sell, made prior to the taking effect of this
chapter.

SEc. 673. No REPEAL OF WAREHOUSE LAWS.—Nothing in this chapter
shall b?i construed to repeal or limit any of the provisions of sections
731 to 784.

CHAPTER 35—CONDITIONAL SALES
NoTre.—This chapter was derived from the uniform conditional sales act.

Szrc. 674. Derrnrrions.—In this chapter ¢ conditional sale ” means
(1) any contract for the sale of goods under which possession is de-
livered to the buyer and the property in the goods is to vest in the
buyer at a subsequent time upon the payment of part or all of the
price, or upon the performance of any other condition or the hap-

ening of any contingency; or (2) any contract for the bailment or
ﬁaasing of goods by which the bailee or lessee contracts to pay as
compensation a sum substantially equivalent to the value of the
goods, and by which it is agreed that the bailee or lessee is bound
to become, or has the option of becoming the owner of such goods
upon full compliance with the terms of the contract.

“ Buyer ” means the person who buys or hires the goods covered
by the conditional sale, or any legal successor in interest of such

erson.
P Goods ” means all chattels personal other than things in action
and money, and includes emblements, industrial growing crops, and
things attached to or forming a part of land which are agreed to be
severed before sale or under the conditional sale.

« Performance of the condition ” means the occurrence of the event
upon which the property in the goods is to vest in the buyer, whether
such event is the performance of an act by the buyer or the happen-
ing of a contingency.
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“ Person ® includes an individual, partnership, corporation, and
any other association.

& Purchase ” includes mortgage and pledge.

“Purchaser ” includes mortgagee and pledgee.

“ Seller ” means the person who sells or leases the goods covered
by the conditional sale, or any legal successor in interest of such
person. )

Sec. 675. PriMary RicHTS OF SELLER.—The buyer shall be liable
to the seller for the purchase price, or for installments thereof, as
the same shall become due, and for breach of all promises made by
him in the conditional sale contract, whether or not the property in
the goods has passed to the buyer.

SEc. 676. PrimarRY rigHTS OF BGYER—The buyer shall have the
right when not in default to retain possession of the goods, and he
shall also have the right to acquire the property in the goods on the
performance of the conditions of the contract. The seller shall be
Liable to the buyer for the breach of all promises and warranties,
express or implied, made in the conditional sale contract, whether or
not the property in the goods has passed to the buyer.

Sec. 677. CONDITIONAL SALES VALID EXCEPT AS OTHERWISE PRO-
vipED.—Every provision in a conditional sale reserving property in
the seller after possession of the goods is delivered to the buyer,
shall be valid as to all persons, except as hereinafter otherwise
provided.

Sec. 678. CONDITIONAL SALES VOID AS TO CERTAIN PERSONS.—ILvery
provision in a conditional sale reserving property in the seller shall
be void as to any purchaser from or creditor of the buyer, who,
without notice of such provision, purchases the goods or acquires by
attachment or levy a lien upon them, before the contract or a copy
thereof shall be filed as hereinafter provided. This section shall not
apply to conditional sales of goods for resale.

Src. 679. Prace or mmaxe.—The conditional sale contract or a
copy thereof shall be filed in the office of the registrar of property
of the Canal Zone. }

Sre. 680. CONDITIONAL SALE OF GOODS FOR RESALE~When goods are
delivered under a conditional sale contract and the seller expressly
or impliedly consents that the buyer may resell them prior to per-
formance of the condition, the same shall be valid whether filed or
not except that the reservation of property shall be void against
purchasers from the buyer in good faith for value and without actual
knowledge of the condition of such contract.

Skc. 681. Frune—The registrar of property shall mark upon
contract or copy filed with him the day and hour of filing and shall
file the contract or copy in his office for public inspection. He shall
keep a separate book in which he shall enter the names of the seller
and buyer, the date of the contract, the day and hour of filing, a
brief description of the goods, the price named in the contract, and
the date of cancellation thereof. Such hook shall be indexed under
the names of both seller and buyer. For filing and entering such
contract or copy, or any assignment of such a contract, the registrar
shall be entitled to a fee of 50 cents. ’ ©

_SEc. 682. Rermine.—The filing of conditional sale contracts pro-
vided for in sections 678 and 679 shall be valid for a period of three
years only. The validity of the filing may in each case be extended
for suecessive additional periods of one year from the date of
refiling by filing a copy of the original contract within thirty days
next preceding the expiration of each period, with a statement
attached signed by the seller, showing that the contract is in force
and the amount remaining to be paid thereon, Such copy, with
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statement attached, shall be filed and entered in the same manner as
a contract or copy filed and entered for the first time, and the
registrar of property shall be entitled to a like fee as upon the
original filing.

Skc. 683. CANCELLATION OF cONTRACT.—After the performance of
the condition, upon written demand delivered personally or by reg-
istered mail by the buyer or any other person having an interest
in the goods, the seller shall execute, acknowledge, and deliver to
the demandant a statement that the condition in the contract has
been performed. If for ten days after such demand the seller fails
to mail or deliver such a statement of satisfaction, he shall forfeit
to the demandant $5 and be liable for all damages suffered. Upon
presentation of such statement of satisfaction the registrar of prop-
erty shall file the same and note the cancellation of the contract and
the date thereof on the margin of the page where the contract has
been entered. For filing and entering the statement of satisfaction
the filing officer shall be entitled to a fee of 25 cents.

Sec. 684. PROHIBITION OF REMOVAL OR SALE WITHOUT NOTICE.—
Unless the contract otherwise provides, the buyer may, without
the consent of the seller, remove the goods from the Canal Zone and
sell, mortgage, or otherwise dispose of his interest in them; but prior
to the performance of the condition, no such buyer shall remove the
goods from the Canal Zone, except for temporary uses for a period
of not more than thirty days, unless the buyer not less than thirty
days before such removal shall give the seller personally or by
registered mail written notice of the place to which the goods are
to be removed and the approximate time of such intended removal;
nor prior to the performance of the conditions shall the buyer sell,
mortgage, or otherwise dispose of his interest in the goods, unless
he, or the person to whom he is about to sell, mortgage, or otherwise
dispose of the same, shall notify the seller in writing personally or
by registered mail of the name and address of the person to whom
his interest in the goods is about to be sold, mortgaged, or otherwise
transferred, not less than ten days before such sale, mortgage, or
other disposal. If any buyer does so remove the goods, or does so
sell, mortgage, or otherwise dispose of his interest in them without
such notice or in violation of the contract, the seller may retake
possession of the goods and deal with them as in case of default in
payment of part or all of the purchase price.

Src. 685. FRAUDULENT INJURY, CONCEALMENT, REMOVAL OR BALE.~— ,

‘When, prior to the performance of the conditlon, the buyer mali-
ciously or with intent to defraud, shall injure, destroy, or conceal
the goods, or remove them from the Canal Zone, without having
given the notice required by section 684, or shall sell, mortgage, or
otherwise dispose of such goods under claim of full ownership, he
shall be guilty of a crime and upon conviction thereof shall be
imprisoned in jail for not more than one year or be fined not more
than $500 or both. )
Sgc. 686. ReraKING possessioN.—When the buyer shall be in
default in the payment of any sum due under the contract, or in
the performance of any other condition which the contract requires
him to perform in order to obtain the property in the goods, or in
the performance of any promise, the breach of which is by the con-
tract expressly made a ground for the retaking of the goods, the
seller may retake possession thereof. Unless the goods can be retaken
without breach of the peace, they shall be retaken by legal process;
but nothing herein shall be construed to authorize a violation of

the criminal law.
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Sgc. 687. NOTICE OF INTENTION TO RETAKE~—Not more than forty
nor less than twenty days prior to the retaking, the seller, if he so
desires, may serve upon the buyer personally or by registered mail
a notice of intention to retake the goods on account of the buyer’s
default. The notice shall state the default and the period at the
end of which the goods will be retaken, and shall briefly and clearly
state what the buyer’s rights under this chapter will be in case they
are retaken. If the notice is so served and the buyer does not per-
form the obligations in which he has made default before the day
set for retaking, the seller may retake the goods and hold them
subject to the provisions of sections 689 to 693 regarding resale, but
without any right of redemption.

Src. 688. Repemprion—If the seller does not give the notice
of intention to retake described in section 687, he shall retain the
goods for ten days after the retaking within the Canal Zone, during
which period the buyer, upon payment or tender of the amount due
under the contract at the time of retaking and interest, or upon
performance or tender of performance of such other condition as
may be named in the contract as precedent to the passage of the
property in the goods, or upon performance or tender of performance
of any other promise for the breach of which the goods were retaken,
and upon payment of the expenses of retaking, keeping, and storage,
may redeem the goods and become entitled to take possession of them
and to continue in the performance of the contract as if no default
had occurred. Upon written demand delivered personally or by
registered mail by the buyer, the seller shall furnish to the buyer
a written statement of the sum due under the contract and the
expense of retaking, keeping, and storage. For failure to furnish
such statement within a reasonable time after demand, the seller
shall forfeit to the buyer $10 and also be liable to him for all
damages suffered because of such failure. If the goods are perishable
so that retention for ten days as herein prescribed would result in
their destruction or substantial injury, the provisions of this section
shall not apply, and the seller may resell the goods immediately
upon their retaking.

Sec. 689, Comrursory rEsatn BY seunor—If the buver does not
redeem the goods within ten days after the seller has retaken posses-
sion, and the buyer has paid at least 50 per centum of the purchase
price at the time of the retaking the seller shall sell them at public
auction in the Canal Zone, such sale to be held not more than thirty
days after the retaking. The seller shall give to the buyer not less
than ten days’ written notice of the sale, either personally or by
registered mail, directed to the buyer at his last known place of
business or residence. The seller shall also give notice of the sale
by at least three notices posted in different public places within the
Zone, at least five days before the sale. "If at the time of the
retaking $500 or more has been paid on the purchase price, the seller
shall also give notice of the sale at least five days before the sale
by publication in a newspaper having a general circulation within
the Canal Zone. The geller may bid for the goods at the resale.

Sec. 690. Resawu AT orrioN oF parties—If the buyer has not paid
at least 50 per centum of the purchase price at the time of the
retaking, the seller shall not be under a duty to resell the goods as
prescribed in section 689, unless the buyer serves upon the seller,
within ten days after the retaking, a written notice demanding a
resale, delivered personally or by registered mail. Tf such notice
is served, the resale shall take place within thirty days after the
service, in the manner, at the place, and upon the notice prescribed
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in section 689. The seller may voluntarily resell the goods for
account of the buyer on compliance with the same requirements.

Sec. 691. Procerps or rEsarLe—The proceeds of the resale shall
be applied (1) to the payment of the expenses thereof, (2) to the
payment of the expenses of retaking, keeping, and storing the goods,
(3) to the satisfaction of the balance due under the contract. Any
sum remaining after the satisfaction of such claims shall be paid to
the buyer.

Sec. 692. DerFrciency oN resane.-—I1f the proceeds of the resals are
not sufficient to defray the expenses thereof, and also the expenses
of retaking, keeping, and storing the goods and the balance due
upon the purchase price, the seller may recover the deficiency from
the buyer, or from any one who has succeeded to the obligations
of the buyer.

Src. 693. RicHTS OF PARTIES WHERE THERE IS NO RESALE.— W here
there is no resale the seller may retain the goods as his own property
without obligation to account to the buyer except as provided in
section 695, and the buyer shall be discharged of all obligation.

Src. 694. ErectioNn or rEmMEDIES.—After the retaking of posses-
sion as provided in section 686 the buyer shall be liable for the price
only after a resale and only to the extent provided in section 692.
Neither the bringing of an action by the seller for the recovery of
the whole or any part of the price, nor the recovery of judgment in
such action, nor the collection of a portion of the price, shall be
deemed inconsistent with a later retaking of the goods as provided
in section 686. But such right of retaking shall not be exercised
by the seller after he has collected the entire price or after he has
claimed a lien upon the goods, or attached them, or levied upon them
as the goods of the buyer.

Sec. 695. Recovery o parT pAYMENTS.—IT the seller fails to com-
ply with the provisions of sections 688, 689, 690, 691, and 693, after
retaking the goods, the buyer may recover from the seller his actual
damages, if any, and in no event less than one-fourth of the sum
of all payments which have been made under the contract, with
interest.

Sec. 696. WAIVER OF STATUTORY PROTECTION.—NO act or agreement
of the buyer before or at the time of the making of the contract,
nor any agreement or statement by the buyer in such contract,
shall constitute a valid waiver of the provisions of sections 688, 689,
690, 691, and 695; except that the contract may stipulate that on
such default of the buyer as is provided for in section €86, the seller
may rescind the conditional sale, either as to all the goods or as
to any part thereof for which a specific price was fixed in the con-
tract. If the contract thus provides for rescission, the seller at his
option may retake such goods without complying with or being
bound by the provisions of sections 687 to 695, inclusive, as to the
goods retaken, upon crediting the buyer with the full purchase price
of those goods. ~So much of this credit as is necessary to cancel any
indebtedness of the buyer to the seller shall be so applied, and the
seller shall repay to the buyer on demand any surplus not so required.

Sec. 697. Loss anp 1ncrease.—After the delivery of the goods
to the buyer and prior to the retaking of them by the seller, the risk
of injury and loss shall rest upon the buyer. The increase of the
goods shall be subject to the same conditions as the original goods.

Src. 698. RULES FOR CASES NOT PROVIDED FOR—In any case not
provided for in this chapter the rules of law and equity, including
the law merchant, and in particular those relating to principal and
agent and to the effect of fraud, misrepresentation, duress or coercion,
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mistake, or other invalidating cause, shall continue to apply to
conditional sales.

CHAPTER 36.—DEPOSIT IN GENERAL
NATURE AND CREATION OF DEPOSIT

Skc. 699. Drrostr, xrxps or.—A deposit may be voluntary or in-
voluntary ; and for safe-keeping or for exchange.

(‘ross REFERENCES

Common carriers, see sections 883 et seq.
Deposit for exchange, see section 704,
Deporit for hire, see sections 724 et seq.
Deposit for keeping, see sections T12 et seq.
Gratuitous deposit, and incidents, see sections 720 et sed.
Hiring, see sections 824 et seq.

Innkeepers, see sections 785 and 786.

Loan for exchange, see section 810.

Loan for use, see sections 797 et seq.

Loan of money, see section 815.

Pledge, see sections 1367 et seq.

Skc. 700. VOLUNTARY DEPOSIT, HOW MapE—A voluntary deposit
is made by one giving to another, with his consent, the possession
of personal property to keep for the benefit of the former, or of a
third party. The person giving is called the depositor, and the
person receiving the depositary.

Cross REFERENCES

Finder of lost articles, see sections 78T et seq.
Obligations of depositary, sce sections T0D ef seq.

Sec, 701, InvoLuNTARY DEPOSTT, BOW MADE—AN involuntary
deposit is made:

1. By the accidental leaving or placing of personal property in
the possession of any person, without negligence on the part of its
Owner; or,

9. In cases of fire, shipwreck, inundation, insurrection, riot, or like
extraordinary emergencies, by the owner of personal property com-
mitting it, out of necessity, to the eare of any person,

Cross REERUNCES

Degree of care requisite, see section 722,

Duties of depositary, when ceage, see seetion 723.

Tuveluntary Geposit in cases of emergency must be accepted, see section 702,
Involuntary deposit is gratuitous, see section T21.

Sec. 702. DuTY OF INVOLUNTARY DEPOSITARY.—The person with
whom a thing is deposited in the manner described in section 701 is
bound to take charge of it, if able to do so.

Sgc. 703, Drposrt For KEEPING, WHAT—A deposit for keeping is
one in which the depositary is bound to return the identical thing
deposited.

Cross REVERENOE

Deposit for keeping, see sections 712 et seq.
Src. 704, Derosrr For xcmanee, waar—A deposit for exchange

is one in which the depositary is only bound to return a thing corre-
sponding in kind to that which is deposited.
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Cross REFERENCES

Deposit for exchange transfers title, see section 796.
L.oan for exchange, see sections 810 et seq.

OBLIGATIONS OF THE DEPOSITARY

SEc. 705. DEPOSITARY MUST DELIVER ON DEMAND.—A. depositary must
deliver the thing to the person for whose benefit it was deposited, on
demand, whether the deposit was made for a specified time or not,
unless he has a lien upon the thing deposited, or has been forbidden
or prevented from doing so by the real owner thereof, or by the act
of the law, and has given the notice required by section 708.

Cross REFERENCES

Care required of depositary, see section 725.

Delivery, see sectiong 706 and 710.

For a general lien on personalty dependent upon possession, see section 1393.
Lien of innkeepers, see sections 785 et seq.

Notice of adverse proceedings, see section 708,

Sec. 706. No OBLIGAJTON TO DELIVER WITHOUT DEMAND.—A. deposi-
tary is not bound to deliver a thing deposited without demand, even
where the deposit is made for a specified time.

Sre. 707. PrAce oF pELIVERY.—A depositary must deliver the thing
deposited at his residence or place of business, as may be most con-

venient for him.
Crosg REFERENOCE

Pelivery on sales, see sections 637 et seq.

Sgc. 708. NOTICE TO OWNER OF ADVERSE CLAIM.—A. depositary must
give prompt notice to the person for whose benefit the deposit was
made, of any proceedings taken adversely to his interest in the thing
deposited, which may tend to excuse the depositary from delivering
the thing to him.

Sgo. 709. NOTICE TO OWNER OF THING WRONGFULLY DETAINED.—A
depositary who believes that a thing deposited with him is wrong-
fully detained from its true owner, may give him notice of the
deposit; and if within a reasonable time afterwards he does not
claim it, and sufficiently establish his right thereto, and indemnify
the depositary against the claim of the depositor, the depositary 1s
exonerated from liability to the person to whom he gave the notice,
upon returning the thing to the depositor, or assuming, in good faith,
a new obligation changing his position in respect to the thing, to his
prejudice. .

Sgc. 710. DELIVERY OF THING OWNED JOINTLY, ETC.—If a thing
deposited is owned jointly or in common by persons who can not
agree upon the manner of its delivery, the depositary may deliver to
each his proper share thereof, if it can be done without injury to
the thing.

Sgc. 711, JOINT DEPOSITS BY MORE THAN ONE PERSON.—When a
deposit is made in the name of two or more persons, deliverable or
payable to either or to their survivor or survivors, such deposit or
any part thereof, or increase thereof, may be delivered or paid to
either of said persons or to the survivor or survivors in due course

of business.
Cross REFERENCE

Performance to one of joint creditors, see section 448,
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CHAPTER 37—DEPOSIT FOR KEEPING
GENERAL PROVISIONS

Skc. 712. DuPoSITOR MUST INDEMNIFY DEPOSITARY. —A depositor
must indemnify the depositary: )

1. For all damage caused to him by the defects or vices of the thing
deposited ; and ) .

2. For all expenses necessarily incurred by him about the thing,
other than such as are involved in the nature of the undertaking.

CrRosS REFERENCE

Lenders liability for defects in articles borrowed, see section 806.

Sec. 713. OBLIGATION OF DEPOSITARY OF ANIMALS—A depositary
of living animals must provide them with suitable food and shelter,
and treat them kindly.

(Cross REFERENCE

Lien of keepers of livestock, see section, 1393.

Skc. 714. OBLIGATIONS AS TO USE OF THING DEPOSITED.—A depositary
may not use the thing deposited, or permit it to be used, for any
purpose, without the consent of the depositor. He may not, if it 1s
purposely fastened by the depositor, open it without the consent of
the latter, except in case of necessity.

Cross REFERENCES

Hiring ; definition of term, see sections 824 et seq.
Liability for wrongful use, see section 715.

Src. T15. LIABIIITY FOR DAMAGE ARISING FROM WRONGFUL USE.—
A depositary is liable for any damage happening to the thing de-
posited, during his wrongful use thereof, unless such damage must
mevitably have happened though the property had not been thus
used.

See, 716, SALE Or THING IN DANGER OF PERISHING.—If a thing
deposited is in actual danger of perishing before instructions can
be obtained from the depositor, the depositary may sell it for the
best price obtainable and retain the proceeds ag a deposit, giving
immediate notice of his proceedings to the depositor, ’ e

Cross REFERENCE
Sale of perishables, see section T730.

Sec. 717. INJURY TO OR LOSS OF THING DEPOSITED.—If a thine is
lost or injured during its deposit, and the depositary refuses to
inform the depositor of the circumstances under which the loss or
injury occurred, so far as he has information concerning them. or
willfully misrepresents the circumstances to him. the de?)os:ita.rjf is
presumed to have willfully, or by gross negligence, permitted the
loss or injury to occur. S

Sec., 718. SERVICE RENDERED BY DEPOSITARY.—So0 far as any service
is rendered by a depositary, or required from him, his duties and
liabilities are prescribed by chapers 41 to 43 of this code on employ-
ment and service.

Sec. 719. Laaemary oF DEPOSITARY.—The liability of a depositary
for negligence can not exceed the amount which he is informed by

the t(?l?{«x'—zpositzﬂ:t', or has reason to suppose, the thing deposited to be
worth,
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GRATUITOUS DEPOSIT

Sec. 720. Grarurrous peposit, wHAT.—Gratuitous deposit as! a
deposit for which the depositary receives no consideration beyond
the mere possession of the thing deposited.

Cross REFERENCH

Degree of care necessary, see section 722,

Sgo. 721. NATURE OF INVOLUNTARY DEPOSIT.—Am involuntary
deposit is gratuitous, the depositary being entitled to no reward.

Cross REFERENCE

Involuntary deposit, defined, see section 701.

SEc. 722. DEGREE OF CARE REQUIRED OF GRATUITOUS DEPOSITARY.—A
gratuitous depositary must use, at least, slight care for the preserva-
tion of the thing deposited.

Src. 728. His puTies ceasE, wHEN.—The duties of a gratuitous
depositary cease:

1. Upon his restoring the thing deposited to its owner; or,

2. Upon his giving reasonable notice to the owner to remove it,
and the owner failing to do so within a reasonable time. But an
involuntary depositary, under subdivision two of section 701, can
not give such notice until the emergency which gave rise to the
deposit is past.

STORAGE

Sec. 724. Derostt ror HIRE—A deposit not gratuitous is called
storage. The depositary in such case is called a depositary for hire.

Cross REFERENCES

Hiring, in general, see section 824,
Warechousemen, see sections 731 et seq.

Skc. 725. DEGREE OF CARE REQUIRED OF DEPOSITARY FOR HIRE—A
depositary for hire must use at least ordinary care for the preser-
vation of the thing deposited.

Cross REFERENCES

Care required of a hirer, see section 827,
Common carriers, see sections 891, 897, and 975.
Liability of warehousemen, see sections 901 and 902.

SEC. 726. RATE OF COMPENSATION FOR FRACTION OF WEEK, ETC.—In
the absence of a different agreement or usage, a depositary for hire
is entitled to one week’s hire for the sustenance and shelter of living
animals during any fraction of a week, and to half a month’s hire
for the storage of any other property during any fraction of a half-
month.

Sec. 727. TerMiNaTION OF pEPOSIT.—In the absence of an agree-
ment as to the length of time during which a deposit is to continue,
it may be terminated by the depositor at any time, and by the
depositary upon reasonable notice.

Sgc. 798. Same—Notwithstanding an agreement respecting the
length of time during which a deposit is to continue, it may be
terminated by the depositor on paying all that would become due
to the depositary in case of the deposit so continuing.

180 in original.
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Sec. 729. LIEN FOR STORAGE CHARGES, ADVANCES, INSURANCE, AND
ExpENSES.—A depositary for hire has a lien for storage charges and
for advances and insurance incurred at the request of the depositor,
and for money necessarily expended in and about the care, preser-
vation, and keeping of the property stored, and he also has a lien
for money advanced at the request of the depositor, to discharge
a prior lien, and for the expenses of a sale where default has becn
made in satisfying a valid lien. The rights of the depositary for
hire to such lien are regulated by chapters 62 ct seq. of this code,
on liens: Provided, however, That such lien may be enforced in
the manner provided by sections 759, 761, and 762 of this code, relat-
ing to warehousemen.

SEc. 780. STORAGE PROPERTY TO BE soLp.—If from any cause other
than want of ordinary care and diligence on his part, a depositary
for hire is unable to deliver perishable property, baggage, or lug-
gage received by him for storage, or te collect his charges for storage
due thereon, he may cause such property to be sold to satisfy his
lien for storage in accordance with the provisions of sections 759
to 762 of this code relating to warehousemen.

Cross REFERENCES

Sale by pledgee, see sections 1381 et seq.

Sale extinguishes lien, gee section 1330.

Sale of perishables, see section T16.

Sale of personalty to enforce, see section 1395.
Warehousemen, see sections 731 et seq.

WAREHOUSEMEN
Cross REFERENCE

Nothing in Sales Act to be construed to repeal or limit this subchapter, see
section 673,

Spc. 731, PrrsoNs WHO MAY ISSUR RECETPTS.—Warehouse receipts
may be issued by any warehouseman.

Sge. 752, Form or reckrers~—Warehouse receipts need not be in
any particalar form, but every such receipt must embody within
its written or printed terms:

(a) The location of the warehouse where the goods are stored;

(b) The date of issue of the receipt;

(¢) The consecutive number of the receipt;

(d) A statement whether the goods received will be delivered to
the bearer, to a specified person, or to a specified person or his
order; ’

(e) The rate of storage charges;

(f) A description of the goods or of the packages containing
them;

(2) The signature of the warehouseman, which may be made
by his authorized agent;

(h) If the receipt is issued for goods of which the warehouseman
is owner, either solely or jointly or in common with others, the fact
of such ownership; and

(i) A statement of the amount of advances made and of liabilities
incurred for which the warehouseman claims a lien. If the precise
amount of such advances made or of such liabilities incurred is, at
the time of the issue of the receipt, unknown to the warehouseman
or to his agent who issues it, a statement of the fact that advances
have been made or labilities incurred and the purpose thereof
is sufficient,
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A warehouseman shall be liable to any person injured thereby, for
all damage caused by the omission from a negotiable receipt of any
of the foregoing terms.

A warehouseman may insert in a receipt, issued by him, any other
terms and conditions, provided that such terms and conditions
shall not:

(a) Be contrary to the provisions of this subchapter.

(b) In anywise impair his obligation to exercise that degree of
care in the safe-keeping of the goods intrusted to him which a reason-
ably careful man would exercise in regard to similar goods of his
own.

SEc. 783. NEGOTIABLE AND NONNEGOTIABLE RECEIPTS.—A receipt in
which it is stated that the goods received will be delivered to the
depositor, or to any other specified person, is a nonnegotiable receipt.

A receipt in which it is stated that the goods received will be
delivered to the bearer or to the order of any person named in such
receipt is a negotiable receipt. No provision shall be inserted in a
negotiable receipt that it is nonnegotiable. Such provision, if
inserted, shall be void.

SEc. 734. DUPLICATE RECEIPTS MUST BE 80 MARKED.—When more
than one negotiable receipt is issued for the same goods, the word
¢ dquplicate ** shall be plainly placed upon the face of every such
receipt, except the one first issued. A warehouseman shall be liable
for all damage caused by his failure so to do to any one who pur-
chased the subsequent receipt for value supposing it to be an original,
even though the purchase be after the delivery of the goods by the
warehouseman to the holder of the original receipt.

Qre. 735. FATILURE TO MARK “ NOT NEGOTIABLE.”—A nonnegotiable
receipt shall have plainly Placed upon its face by the warehouseman
issuing it “ nonnegotiable ” or * not negotiable.” In case of the ware-
houseman’s failure so to do, a holder of the receipt who purchased it
for value supposing it to be negotiable may, at his option, treat such
receipt as imposing upon the warehouseman the same liabilities he
would have incurred had the receipt been negotiable. This section
shall not apply, however, to letters, memoranda, or written acknowl-
edgments of an informal character.

Spc. 736. OBLIGATION OF WAREHOUSEMAN TO DELIVER—A Ware-
houseman, in the absence of some lawful excuse provided by this
subchapter, is bound to deliver the goods upon a demand made either
by the holder of a receipt for the goods or by the depositor, if such
demand is accompanied with:

a2) An offer to satisfy the warehouseman’s lien;

b) An offer to surrender the receipt if negotiable, with such
indorsement as would be necessary for the negotiation of the receipt;
and

(c) A readiness and willingness to sign, when the goods are
delivered, and acknowledgment that they have been delivered, if
such signature is requested by the warehouseman.

In case the warehouseman refuses or fails to deliver the goods In
compliance with a demand by the holder or depositor so accompanied,
the burden shall be upon the warehouseman to establish the existence
of a lawful excuse for such refusal.

Sgo. 787. JUBTIFICATION OF WAREHOUSEMAN IN DELIVERING.—A
warehouseman is justified in delivering the goods, subject to the pro-
visions of sections 738 to 740, to one who is:

(a) The person lawfully entitled to the possession of the goods,
or his agent; . . .

(b) A person who is either himself entitled to delivery by the
terms of a nonnegotiable receipt issued for the goods, or who has
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written authority from the person so entitled either indorsed upon
the receipt or written upon another paper; or )

(c¢) A person in possession of a negotiable receipt by the terms
of which the goods are delivered to him or order or to bearer, or
which has been indorsed to him or in blank by the person to whom
delivery was promised by the terms of the receipt or by his mediate
or immediate indorsee.

Sec. 738, WAREHOUSEMAN’S LIABILITY FOR MISDELIVERY.—Where a
warehouseman delivers the goods to one who is not in fact lawfully
entitled to the possession of them, the warehouseman shall be liable
as for conversion to all having a right of property or possession in
the goods if he delivered the goods otherwise than as authorized
by subdivisions (b) and (c) of section 737 and though he delivered
the goods as authorized by said subdivisions he shall be so liable,
if prior to such delivery he had either—

(a) Been requested, by or on behalf of the person lawfully
entitled to a right of property or possession in the goods, not to make
such delivery; or

(b) Had information that the delivery about to be made was to
one not lawfully entitled to the possession of the goods.

Sec. 739. NEGOTIABLE RECEIPTS MUST BE CANCELED OR MARKED WHEN
GOODS OR PART THEREOF ARE DELIVERED.—Iixcept as provided in section
762, where a warehouseman delivers goods for which he had issued
a negotiable receipt, the negotiation of which would transfer the
right to the possession of the goods, and fails to take up and cancel
the receipt, he shall be liable to anyone who purchases for value in
good faith such receipt, for failure to deliver the goods to him,
whether such purchaser acquired title to the receipt before or after
the delivery of the goods by the warehouseman.

Except as provided in said section 762, where a warehouseman
delivers part of the goods for which he had issued a negotiable
receipt and fails either to take up and cancel such receipt, or to
place plainly upon it a statement of what goods or packages have
been delivered he shall be liable, to anyone who purchases for value
in good faith such receipt, for failure to deliver all the goods speci-
fied in the receipt, whether such purchaser acquired title to the
receipt before or after the delivery of any portion of the goods by
the warehouseman.

Sec. 740. Aurerep recerers—The alteration of a receipt shall not
excuse the warehouseman who issued it from any liability if such
alteration was

(a) Immaterial;

(b) Authorized; or

(¢) Made without fraudulent intent.

1f the alteration was authorized, the warehouseman shall be liable
according to the terms of the receipt as altered. If the alteration
was unauthorized, but made without fraudulent intent., the ware-
houseman shall be liable according to the terms of the receipt, as
they were before alteration. Material and fraudulent alteration
of a receipt shall not excuse the warehouseman who issued it from
liability to deliver, according to the terms of the receipt as originally
issued, the goods for which it was issued, but shall excuse him from
any other liability to the person who made the alteration and to
any person who took with notice of the alteration. Any purchaser
of the receipt for value without notice of the alteration shall acquire
the same rights against the warehouseman which such purchaser
would have acquired if the receipt had not been altered at the time
of the purchase,
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Skc. T41. LosT OrR DESTROYED RECEIPTS.— Where a negotiable receipt
has been lost or destroyed, a court of competent jurisdiction may
order the delivery of the goods upon satisfactory proof of such loss
or destruction and uypon the giving of a bond with sufficient sureties
to be approved by the court to protect the warehouseman from any
liability or expense, which he or any person injured by such delivery
may incur by reason of the original receipt remaining outstanding.
The court may also in its discretion order the payment of the ware-
houseman’s reasonable costs and counsel fees. The delivery of the
goods under an order of the court as provided in this section shall
not relieve the warehouseman from liability to a person to whom
the mnegotiable receipt has been or shall be negotiated for value
without notice of the proceedings or of the delivery of the goods.

Skc. 742. EFFECT OF DUPLICATE RECEIPTS.—A receipt upon the face
of which the word “ duplicate ” is plainly placed is a representation
and warranty by the warehouseman that such receipt is an accurate
copy of an original receipt properly issued and uncanceled at the
iiatga of the issue of the duplicate, but shall impose upon him no other
iability.

Sec. 743. WAREHOUSEMAN CAN NOT SET UP TITLE IN HIMSELF.—No
title or right to the possession of the goods, on the part of the ware-
houseman, unless such title or right is derived directly or indirectly
from a transfer made by the depositor at the time of or subsequent
to the deposit for storage, or from the warehouseman’s lien, shall
excuse the warehouseman from liability for refusing to deliver the
goods according to the terms of the receipt.

Skc. 744. INTERPLEADER OF ADVERSE CLAIMANTS.—If more than one _/f

person claim the title or possession of the goods, the warehouseman
may, either as a defense to an action brought against him for non-
delivery of the goods, or as an original suit, whichever is appro
priate, require all known claimants to interplead.

Sec. 745. WAREHOUSEMAN HAS REASONABLE TIME TO DETERMINE
VALIDITY OF CLAIMS.—If some one other than the depositor or person
claiming under him has a claim to the title or possession of the
goods, and the warehouseman has information of such claim, the
warehouseman shall be excused from liability for refusing to deliver
the goods, either to the depositor or person claiming under him or
to the adverse claimant, until the warchouseman has had a reason-
able time to ascertain the validity of the adverse claim or to bring
legal proceedings to compel all claimants to interplead.

Smc. 746. ADVERSE TITLE 18 NO DEFENSE EXCEPT AS ABOVE PRO-
vipep—Except as provided in sections 744 and 745 and in sections

737 and 762, no right or title of a third person shall be a defense to |

an action brought by the depositor or person claiming under him
against the warehouseman for failure to deliver the goods accord-
ing to the terms of the receipt.

Sgc. 747. LIABILITY FOR NONEXISTENCE OR MISDESCRIPTION OF
coops.—A warehouseman shall be liable to the holder of a receipt, is-
sued by him or on his behalf by an agent or employee the scope of
whose actual or apparent authority includes the issuin% of ware-
house receipts, for damages caused by the nonexistence o the goods
or by the failure of the goods to correspond with the deseription
thereof in the receipt at the time of its issue. If, however, the goods
are described in a receipt merely by a statement of marks or labels
upon them, or upon packages containing them, or by a statement that
the goods are said to be goods of a certain kind, or that the pack-
ages containing the goods are said to contain goods of a certain kind,
or by words of like purport, such statements, if true, shall not make
liable the warehouseman issuing the receipt, although the goods are

3051°—83——758
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not of the kind which the marks or labels upon them indicate, or of
the kind they were said to be by the depositor.

Sec. 748. LiaBmairy For CARE oF ¢oobs—A warehouseman shall be
liable for any loss or injury to the goods caused by his failure to
exercise such care in regard to them as a reasonably careful owner
of similar goods would exercise, but he shall not be liable, in the
absence of an agreement to the contrary, for any loss or injury to
the goods which could not have been avoided by the exercise of such
care.

Sec. 749. Goobps MUST BE KEPT SEPARATE—IExcept as provided in
section 750, a warchouseman shall keep the goods so far separate
from goods of other depositors, and from other goods of the same
depositor for which a separate receipt has been issued, as to permit
at all times the identification and redelivery of the goods deposited.

Sec. 750. COMMINGLED GOODS AND WAREHOUSEMAN’S LIABILITY
THEREFOR.—IT authorized by agreement or by custom, a warehouse-
man may mingle fungible goods with other goods of the same kind
and grade. In such case the various depositors of the mingled goods
shall own the entire mass in common, and each depositor shall be
entitled to such portion thereof as the amount deposited by him
bears to the whole.

The warehouseman shall be severally liable to each depositor for
the care and redelivery of his share of such mass to the same extent
and under the same circumstances as if the goods had been kept
separate.

Sec. 751. ATTACHMENT OR LEVY TPON GOODS FOR WHICIH A NEGOTIA-

houseman by the owner or by a person whose act in conveying
the title to them to a purhcaser? in good faith for value would bind
the owner, and a negotiable receipt is issued for them, they can not
thereafter, while in the possession of the warehouseman, be attached
by garnishment or otherwise, or be levied upon under an execution,
unless the receipt be first surrendered to the warchouseman, or its
negotiation enjoined. The warehouseman shall in no case be com-
pelled to deliver up the actual possession of the goods until the
receipt is surrendered to him or impounded by the court.

Sec, TH2-—~CREDITORS REMEDIES TO REACH NEGOTIABLE RECRIPTS.—A
creditor whose debtor is the owner of a negotiable receipt shall be
entitled to such aid from courts of appropriate jurisdiction, by in-
junction and otherwise, in attaching such receipt or in satisfying the
claim by means thereof as is allowed at law or in equity, in regard
to property which can not readily be attached or levied upon by
ordinary legal process.

Src. 753. WHAT CLATMS ARE INCLUDED IN THE WAREHOUSEMAN’S
reN.—Subject to the provisions of section 756, a warehouseman
shall have a lien on goods deposited or on the proceeds thereof in
bis hands, for all lawful charges for storage and preservation of
i_;he goods; also for all‘ lawful claims for money advanced, interest,
insurance, transportation, Iabor, weighing, coopering and other
charges and expenses in relation to such goods; also for all rea-
sonable charges and expenses for notice, and advertisements of sale,
and for sale of the goods where default has been made in satisfying
the warchouseman’s lien. =

Sec. 754 AGAINS? WHAT PROPERTY THE LIEN 3AY BE ENFORCED.—
Subject to the provisions of section 7 56, a warehouseman’s lien may
be enforced: -

% So in oviginal,
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(a) Against all goods, whenever deposited, belonging to the per-
son who is liable as debtor for the claims in regard to which the
lien is asserted; and

(b) Against all goods belonging to others which have been de-
posited at any time by the person who is liable as debtor for the
claims in regard to which the lien is asserted, if such person had
been so intrusted with the possession of the goods that a pledge
of the same by him at the time of the deposit to one who took the
goods in good faith for value would have been valid.

_ Seo. 755. How THE LIEN MAY BE rosT.—A warehouseman loses his
lien upon goods:

(a) By surrendering possession thereof; or

(b) By refusing to deliver the goods when a demand is made
with which he is bound to comply under the provisions of this
subchapter.

Sec. 756. NEGOTIABLE RECEIPT MUST STATE CHARGES FOR WHICH LIEN
18 CLATMED.—IT a negotiable receipt is issued for goods, the ware-
houseman shall have no lien thereon, except for charges for storage
of those goods subsequent to the date of the receipt, unless the
receipt expressly enumerates other charges for which a lien is
claimed. In such case there shall be a lien for the charges enumer-
ated so far as they are within the terms of section 753, although
the amount of the charges so enumerated is not stated in the receipt.

Src. 757. WAREHOUSEMAN NEED NOT DELIVER UNTIL LIEN IS BATIS-
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Spe. 758. WAREHOUSEMAN’S LIEN DOES NOT PRECLUDE OTHER REM-
£p1ES—Whether a warehouseman has or has not a lien upon the
goods, he is entitled to all remedies allowed by law to a creditor
against his debtor for the collection from the depositor of all charges
and advances which the depositor has expressly or impliedly con-
tracted with the warehouseman to pay.

Skc. 759. SATISFACTION OF LIEN BY SALE.—A warehouseman’s lien
for a claim which has become due may be satisfied as follows: The
warehouseman shall give a written notice to the person on whose
account the goods are held, and to any other person known by the
warehouseman to claim an interest in the goods. Such notice shall
be given by delivery in person or bg registered letter addressed to the
last known place of business or abode of the person to be notified.
The notice shall contain:

(2) An itemized statement of the warehouseman’s claim, showing
the sum due at the time of the notice and the date or dates when it
became due;

b) A brief description of the goods against which the lien exists;

¢) A demand that the amount of the claim as stated in the notice,
and of such further claim as shall accrue, shall be paid on or before
a day mentioned, not less than ten days from the delivery of the
notice if it is personally delivered, or from the time when the notice
should reach its destination, according to the due course of post,
if the notice is sent by mail; and

(d) A statement that unless the claim is paid within the time
specified the goods will be advertised for sale and sold by auction
at a specified time and place.

In accordance with the terms of a notice so given, a sale of the
goods by auction may be had to satisfy any valid claim of the ware-
houseman for which he has a lien on the goods. The sale shall be
had in the place where the lien was acquired, or, if such a place is
manifestly unsuitable for the purpose, at the nearest suitable place.
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After the time for the payment of the claim specified in the notice
to the depositor has elapsed, a notice of the sale, deseribing the goods
to be sold, and stating the name of the owner or person on whose
account the goods are held, and the time and place of the sale, shall
be posted for two consecutive weeks on the bulletin board of each
post office of the Canal Zone. The sale shall not be held less than
fifteen days from the time when such notices were posted. From the
proceeds of such sale the warehouseman shall satisfy his lien, includ-
ing the reasonable charges of notice and sale. The balance, if any,
of such proceeds shall be held by the warehouseman, and delivered
on demand to the person to whom he would have been bound to
deliver or justified in delivering the goods: Provided, however, That
in case any such balance shall not be claimed by the rightful owner
within one month from the day of said sale, the same shall be paid
to the collector of the Panama Canal; and if the same be not claimed
by the owner thereof or his legal representatives within one year
thereafter, the same shall be covered into the Treasury of the United
States as miscellaneous receipts. At any time before the goods are
so sold any person claiming a right of property or possession therein
may pay the warechouseman the amount necessary to satisfy his lien
and to pay the reasonable expenses and liabilities incurred in serving
and posting notices and preparing for the sale up to the time of
such payment. The warehouseman shall deliver the goods to the
person making such payment if he is a person entitled, under the
provisions of this subchapter, to the possession of the goods on pay-
ment of the charges thereon. Otherwise the warehouseman shall
retain possession of the goods according to the terms of the original
contract of deposit.

Sec. 760. PERISHABLE AND HAZARDOUS Goops.—If goods are of a
perishable nature, or by keeping will deteriorate greatly in value,
or by their odor, leakage, inflammability, or explosive nature will be
liable to injure other property, the warehouseman may give such
notice to the owner, or to the person in whoge name the goods are
stored, as is reasonable and possible under the circumstances, to satisfy
the lien upon such goods and to remove them from the warehouse,
and in the event of the failure of such person to satisfy the lien and
to remove the goods within the time so specified, the warehouseman
may sell the goods at public or private sale without posting notices.
If the warehouseman after a reasonable effort is unable to sell such
goods, be may dispose of them in any lawful manner, and shall incar
no liability by reason thereof. The proceeds of any sale made under
the terms of this section shall be disposed of in the same way as
the proceeds of sales made under the terms of section 759. ’

SEC.‘ 761. Oruzr METHODS OF ENFORCING LIENS.—The remedy for
enforcing a lien herein provided does not preclude any other reme-
dies allowed by law for the enforcement of a lien against personal
property nor bar the right to recover so much of the warehouseman’s
claim as shall not be paid by the proceeds of the sale of the property.

Src. 762. Errecr oF sate—After goods have been Iawfully sold to
satisfy a warehouseman’s lien, or have been lawtully sold or disposed
of because of their perishable or hazardous nature, the warehouse-
man shall not thereafter be liable for failure to deliver the goods to
the depositor, or owner of the goods, or to a holder of the receipt
given for the goods when they were deposited, even if such receipt be
negotiable,

SEC. 763. NEGOTTATION OF NEGOTIABLE RECEIPTS BY DELIVERY AND
BY INDORSEMENT.—A negotiable receipt may be negotiated by
delivery: =
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(a) Where, by the terms of the receipt, the warehouseman under-
takes to deliver the goods to the bearer; or

(b) Where, by the terms of the receipt, the warehouseman under-
takes to deliver the goods to the order of a specified person, and
such person or a subsequent indorsee of the receipt has indorsed it
in blank or to bearer.

Where, by the terms of a negotiable receipt, the goods are deliver-
able to bearer or where a negotiable receipt has been indorsed in
blank or to bearer, any holder may indorse the same to himself or to
any other speciﬁeé person, and in such case the receipt shall there-
after be negotiated only by the indorsement of such indorsee.

A negotiable receipt may be negotiated by the indorsement of the
person to whose order the goods are, by the terms of the receipt,
deliverable. Such indorsement may be in blank, to bearer or to a
specified person. If indorsed to a specified person, it may be agsain
negotiated by the indorsement of such person in blank, to bearer
or to another specified person. Subsequent negotiation may be made
in like manner.

Src. 764. TRANSFER OF RECEIPTS.—A receipt which is not in such
form that it can be negotiated by delivery may be transferred by the
holder by delivery to a purchaser or donee. g nonnegotiable receipt
can not be negotiated, and the indorsement of such a receipt gives
the transferee no additional right.

Src. 765. WHO MAY NEGOTIATE A RECEIPT.—A negotiable receipt
may be negotiated.:

By any person in possession of the same, however such possession
may have been acquired, if, by the terms of the receipt, the ware-
houseman undertakes to deliver the goods to the order of such person
or if at the time of negotiation the receipt is in such form that it
may be negotiated by delivery.

Skc. 766. RreETs OF PERSON TO WHOM A RECEIPT HAS BEEN NEGO-
mraTED—A person to whom a mnegotiable receipt has been duly
negotiated acquires thereby:

(a) Such title to the goods as the person negotiating the receipt
to him had or had ability to convey to a purchaser in good faith for
value, and also such title to the goods as the depositor or person to
whose order the goods were to be delivered by the terms of the receipt
had or had ability to convey to a purchaser in good faith for value;
and

(b) The direct obligation of the warehouseman to hold possession
of the goods for him according to the terms of the receipt as fully
as if the warehouseman had contracted directly with him. »

Skc. 767. RIGHTS OF PERSON TO WHOM A RECEIPT HAS BEEN TRANS-
FERRED.—A. person to whom a receipt has been transferred but not
negotiated acquires thereby, as against the transferor, the title to
the goods, subject to the terms of any agreement with the transferor.
If the receipt is nonnegotiable, such person also acquires the right
to notify the warehouseman of the transfer to him of such receipt,
and thereby to acquire the direct obligation of the warehouseman
to hold possession of the goods for him according to the terms of
the receipt. Prior to the notification of the warehouseman by the
transferor or transferee of a nonnegotiable receipt, the title of the
transferee to the goods and the right to acquire the obligation of the
warehouseman may be defeated by the levy of an attachment or
execution upon the goods by a creditor of the transferor, or by a
notification to the warehouseman by the transferor, or a subsequent
purchaser from the transferor of a subsequent sale of the goods by

the transferor.
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SEc. 768. TRANSFER OF NEGOTIABLE RECEIPT WITHOUT INDORSEMENT.—
Where a negotiable receipt is transferred for value by delivery, and
the indorsement of the transferor is essential for negotiation, the
transferee acquires a right against the transferor to compel him to
indorse the receipt, unless a contrary intention appears. The nego-
tiation shall take effect as of the time when the indorsement is actu-
ally made.

SEC. 769. WARRANTIES ON SALE OF RECEIPT.—A person who for value
negotiates or transfers a receipt by indorsement or delivery, includ-
ing one who assigns for value a claim secured by a receipt, unless a
contrary intention appears, warrants:

(a) That the receipt is genuine;

(b) That he has a legal right to negotiate or transfer it;

(¢) That he has knowledge of no fact which would impair the
validity or worth of the receipt; and

(d) That he has a right to transfer the title to the goods, and
that the goods are merchantable or fit for a particular purpose
whenever such warranties would have been implied, if the contract
of the parties had been to transfer without a receipt the goods
represented thereby.

Sec. 770. INporsER NOT A ¢UARANTOR—The indorsement of a re-
ceipt shall not make the indorser liable for any failure on the part
of the warehouseman or previous indorsers of the receipt to fulfill
their respective obligations.

Sec. 771. No WARRANTY IMPLIED FROM ACCEPTING PAYMENT OF A
pEBT.—A mortgagee, pledgee, or holder for security of a receipt
who in good faith demands or receives payment of the debt for
which such receipt is security, whether from a party to a draft
drawn for such debt or from any other person, shall not by so doing
be deemed to represent or to warrant the genuineness of such
receipt or the quantity or quality of the goods therein described.

See. 772, WHEN NEGUITATION NOT IMPAIRED BY FRAUD, MISTAKE, OR
vurEss,—Lhe validity of the negotiation of a receipt is not im-
paired by the fact that such negotiation was a breach of duty on
the part of the person making the negotiation, or by the fact that
the owner of the receipt was deprived of the possession of the same
by loss, theft, fraud, accident, mistake, duress, or conversion, if the
person to whom the receipt was negotiated, or a person to whom
the receipt was subsequently negotiated, paid value therefor, in good
faith, without notice of the breach of duty, or loss, theft, fraud,
accident, mistake, duress, or conversion. ' i

SEc. T73. SuBsEQUENT NEGOTIATION—Where a person having sold,
mortgaged, or pledged goods which are in a warchouse and for
which a mnegotiable receipt has been issued, or having sold, mort-
gaged, or pledged the negotiable receipt representing such’ goods,
continues in possession of the negotiable receipt, the subsequent
negotiation thereof by that person under any sale, or other disposi-
tion thereof to any person receiving the same in good faith, for
value and without notice of the previous sale, mortg;racre. or pledge,
shall have the same effect as if the first ptirehasei- t;)f the woc?ds:
or receipt had expressly authorized the subsequent negotiation. B

Skc. 774. NEGOTIATION DEFEATS VENDOR'S LTEN.—Where a negoti-
able receipt has been issued for goods, no seller’s lien or right of
stoppage in transitu shall defeat the rights of any purchaser for
value in good faith to whom such receipt has been negotiated,
whether such negotiation be prior or subsequent to the notification
to the warehouseman who jssued such receipt of the seller’s claim to
a lien or right of stoppage in transitu. Nor shall the warehouse-
man be obliged to deliver or be justified in delivering the goods to
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an unpaid seller unless the receipt is first surrendered for
cancellation.

SEc. 775. ISSUE OF RECEIPT FOR GOODS NOT RECEIVED.—A. warehouse-
man, or any officer, agent, or servant of a warehouseman, who issues
or aids in issuing a receipt knowing that the goods for which such
receipt is issued have not been actually received by such warehouse-
man, or are not under his actual control at the time of issuing such
receipt, shall be guilty of a crime, and upon conviction shall be
punished for each offense by imprisonment in jail not exceeding
one year, or by a fine not exceeding $1,000, or by both.

SEe. 776. ISSUE OF RECEIPT CONTAINING FALSE STATEMENT.—A ware-
houseman, or any officer, agent, or servant of a warehouseman, who
fraudulently issues or aids in fraudulently issuing a receipt for goods
knowing that it contains any false statement, shall be guilty of a
crime, and upon conviction shall be punished for each offense b
imprisonment in jail not exceeding one year, or by a fine not exceed-
ing $1,000, or by both.

Qgc. 777. ISSUE OF DUPLICATE RECEIPTS NOT S0 MARBED.—A. ware-
houseman, or any officer, agent, or servant of a warehouseman, who
issues or aids in issuing a duplicate or additional negotiable receipt
for goods knowing that a former negotiable receipt for the same
goods or any part of them is outstanding and uncanceled, without
plainly placing upon the face thereof the word “ Duplicate,” except
in the case of a lost or destroyed receipt after proceedings as pro-
vided for in section 741, shall be guilty of a crime, and upon convic-
tion shall be punished for each offense by imprisonment in jail not
exceeding one year, or by a fine not exceeding $1,000, or by both.

Sgo. 778. Is8UE FOR WAREHOUSEMAN’S GOODS OF RECEIPTS WHICH DO
NoT STATE THAT FACT.—Where there are deposited with or held by
a warehouseman goods of which he is owner, either solely or jointly
or in common with others, such warehouseman, or any of his officers,
agents, or servants who, knowing this ownership, issues or aids in
issuing a negotiable receipt for such goods which does not state
such ownership, shall be guilty of a crime, and upon convietion shall
be punished for each offense by imprisonment in jail not exceeding
one year, or by a fine not exceeding $1,000, or by both.

Sge. 779. DELIVERY OF GOODS WITHOUT OBTAINING NEGOTIABLE
rEcErpT.—A warehouseman, or any officer, agent, or servant of a
warehouseman who delivers goods out of the possession of such
warehouseman, knowing that a negotiable receipt the negotiation of
which would transfer the right to the possession of such goods is
outstanding and uncanceled, without o taining the possession of
such receipt at or before the time of such delivery, shall, except in
the cases provided for in sections 741 and 762, be found guilty
of a crime, and upon conviction shall be punished for each offense
by imprisonment in jail not exceeding one year, or by a fine not
exceeding $1,000, or by both.

Sxc. 780. NEGOTIATION OF RECELPT FOR MORTGAGED Goops.—Any per-
son who deposits goods to which he has not title, or upon which
there is a lien or mortgage, and who takes for such goods a nego-
tiable receipt which he afterwards negotiates for value with intent
to deceive and without disclosing his want of title or the existence
of the lien or mortgage, shall be guilty of a crime, and upon conviec-
tion shall be punished for each offense by imprisonment in jail not
exceeding one year, or by a fine not exceeding $1,000, or by both.

Sgc. 781. WHEN RULES OF COMMON LAW STILL APPLICABLE—In any
case not provided for in this subchapter, the rules of law and equity,
including the law merchant, and in particular the rules relating to
the law of principal and agent and to the effect of fraud, misrepre-
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sentation, duress, or coercion, mistake, or other invalidating cause,
shall govern.

Sgc. 783. Derintrions.—(1) In this subchapter, unless the con-
text or subject matter otherwise requires:

“Action ” includes counterclaim, set-off, and suit in equity.

“Delivery ” means voluntary transfer of possession from one
person: to another.

“ Fungible goods” means goods of which any unit is, from its
nature or by mercantile custom, treated as the equivalent of any
other unit.

“ Goods ? means chattels or merchandise in storage, or which has
been or is about to be stored.

“ Holder ” of a receipt means a person who has both actual pos-
session of such receipt and a right of property therein.

“ Qrder ” means an order by indorsement on the receipt.

“ Owner ” does not include mortgagee or pledgee.

“ Person ” includes a corporation or partnership or two or more
persons having a joint or common interest.

To “ purchase ” includes to take as mortgagee or as pledgee.

“ Purchaser ” includes mortgagee and pledgee.

“ Receipt ¥ means a warehouse receipt.

“Value ” is any consideration sufficient to support a simple con-
tract. An antecedent or preexisting obligation, whether for money
or not, constitutes value where a receipt is taken either in satisfac-
tion thereof or as security therefor.

“Warehouseman ” means a person lawfully engaged in the busi-
ness of storing goods for profit.

(2) A thing 1s done “in good faith ” within the meaning of this
subchapter, when it is in fact done honestly, whether it be done
negligently or not.

SeC. T84, APPLICATION TO EXISTING RECEIPTS.—The provisions of
this subchapter do not apply to receipts made and delivered prior
to the taking effect of this subchapter.

INNKEEPERS

Sec. 785, HOTELS HAVE LIEN ON BAGGAGH OF GUESTS; MAY SELL
BAGGAGE; RESIDUE; PAGGAGE NOT BELONGING 10 tuest—Hotel, inn,
boarding-house, and lodging-house keepers shall have a lien upon
the baggage and other property belonging to or legally under the
control of their guests, or boarders, or lodgers which may be in such
hotel, inn, or boarding or lodging house for the proper charges due
from such guests, or boarders, or lodgers, for their accommodation,
board and lodging, and room rent, and such extras ag are furnished
at their request, and for all money paid for or advanced to such
guests, or boarders or lodgers, and for the costs of enforcing such
Lien, with the right to the possession of such baggage and other prop-
erty until such charges and moneys are paid. ’

And unless such charges and moneys shall be paid when the same
become due, said hotel, inn, boarding-house, or lodging-house keeper
may sell said baggage and property under the conditions prescribed
in gections 759 to 762 of this code relating to warehousemen.

Sro. 786. UNCLAIMED BAGGAGE MAY BE SOLD AT ATCTION NOTICE—
Whenever any trunk, carpetbag, valise, box, bundle, or other bag-
gage has heretofore come, or shall hereafter come into the possession
of the keeper of any hotel, inn, boarding or lodging house, and has
remained or shall remain unclaimed for a period of three months,
such keeper shall proceed to sell the same under the conditions pre-
seribed in sections 759 to 762 of this code relating to warehousemen.
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FINDING

Src. 787. Osuicarion oF ¥iNDER—One who finds a thing lost is
not bound to take charge of it, but if he does so he is thenceforward
a depositary for the owner, with the rights and obligations of a
depositary for hire.

Cross REFERENCE

Depositary for hire, see sections 725 et seq.

Sec. 788. FINDER OF GOODS OR MONEY, OR SAVING ANIMALS, DUTY
oF.—If the finder of a thing, other than a domestic animal, takes
possession thereof, or if a person saves any such animal from drown-
ing or starvation, he must, within a reasonable time, inform the
owner thereof, if known, and make restitution to him upon demand,
without compensation, except a reasonable charge for saving and
caring therefor.

1£ the owner is not known to such finder or saver, he must, within
five days, file an affidavit with the magistrate of the subdivision
in which the finding or saving took place, particularly describing
the property and the time, place, and circumstances under which it
was found or saved.

Skc. 789. CLAIMANT To PROVE OWNERSHIP.—The finder of a thing
may, in good faith, before giving it up, require reasonable proof
of ownership from any person claiming it.

Suc. 790. REWARD, AND 80 FORTH, To FINDER—The finder of a
thing is entitled to compensation for all expenses necessarily
incurred by him in its preservation, and for any other service
necessarily performed by him about it, and to a reasonable reward
for keeping it.

Skc. 791. FINDER MAY PUT THING FOUND ON STORAGE—The finder
of a thing may exonerate himself from liability at any time by
placing it on storage with any responsible person of good character,
at a reasonable expense.

Sgc. 792. WHEN FINDER MAY SELL THE THING FOUND.—The finder
of a thing may sell it, if it is a thing which is commonly the subject
of sale, when the owner can not, with reasonable diligence, be found
or, being found, refuses upon demand to pay the lawful charges of
the finder, in the following cases:

1. When the thing is in danger of perishing or of losing the
greater part of its value; or

9. When the lawful charges of the finder amount to two-thirds
of its value.

Src. 793. How SALE 1s T0 BE MADE—A sale under the provisions
of section 792 must be made in the same manner as the sale of a thing

pledged.
Cross REFERENCH

Sale of pledge, see sections 1381 et seq.

SEc. 794. PROPERTY VESTS IN FINDER, WHEN; LIABILITY OF FINDER
o OWNER—If no owner appears within six months after such find-
ing or saving and offers reasonable proof of his ownership, and
compensates, or in good faith offers to compensate, the finder
or saver for the expense necessarily incurred by him, then such
property vests in such finder or saver.

Sko. 795. TaTNG ABANDONED.—The provisions of this subchapter
have no application to things which have been intentionally
abandoned by their owners,
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DEPOSIT FOR CHAPTER 38—DEPOSIT FOR EXCHANGE

EXCHANGE.

Delations of the par- e, 796, Reramioxs or THE pARTIES.—A deposit for exchange

' transfers to the depositary the title to the thing deposited, and
creates between him and the depositor the relation of debtor and
creditor merely.

CRrOSs REFERENCES

Anie, p. 1226, Deposit for exchange, defined, sce section T04.

Post, p. 1243. Loan for exchange, see sections 810 et seq.

LOAN. CHAPTER 39—LOAN

For use. LOAN FOR USE

Definition. Sro. 797. Loax, waaT.—A loan for use is a contract by which one

gives to another the temporary possession and use of personal prop-
erty, and the latter agrees to return the same thing to him at a future
) time, without reward for its use.
jonBe to property  Sme. 798, TrITLE TO PROPERTY LENT.—A loan for use does not trans-
fer the title to the thing; and all its increase during the period of
the loan belongs to the lender.

Cross REFERENCH
Post, p. 1243 Title to thing lent on loan for exchange, see section 812,
Carerequired of bor-  Spey, 799, CARE REQUIRED OF BORROWER.—A borrower for use must

rower use great care for the preservation in safety and in good condition
of the thing lent.

Living animals. Sec. 800. SamE~—One who borrows a living animal for use, must
treat it with great kindness and provide everything necessary and
suitable for it.

Cross REFERENCE
Ante, p. 1228, Depositary of living animals for keeping, see section 713,
Degreo of skill, Sec. 801. DrereE oF sK1LL~A borrower for use is bound to have

and to exercise such skill in the care of the thing lent as he causes
. the lender to believe him to possess.

Repair of infuries. Src. 802. BorrOWER, WHEN TO REPAIR INJURIES—A borrower for
use must repair all deteriorations or injuries to the thing lent which
are occasioned by his negligence, however slight,

Use of thing lent, Sec. 808. Use or raING LENT.—The borrower of a thing for use
may use it for such purposes only as the lender might reasonably
anticipate at the time of lending.

Cross REFERENCE
Relending forbidden, see section 804.

Relending. .
clending Sec. 804. RrreNpING FormopEN.—The borrower of a thing for
use must not part with it to a third person, without the consent of
the lender.
Ezxpenses of.

Sgc. 805. BoRROWER, WHEN TO BEAR EXPENSES.—The borrower of
a thing for use must bear all its expenses during the loan, except
such as are necessarily incurred by him to preserve it from unex-
pected and unusual injury. For such expenses he is entitled to
compensation from the lender, who may, however, exonerate him-
self by surrendering the thing to the borrower.

Cross REFERENCE
Post, p. 1243, Liability for expenses, see section 812,
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Skc. 806. LENDER LIABLE FOR peFECTS.—The lender of a thing for
use must indemnify the borrower for damage caused by defects
or vices in it, which he knew at the time of lending, and concealed
from the borrower.

Cross REFERFINCES

Indemnity to depositary, see section 712.
Loan for exchange, see sections 810 and 814.

Sec. 807. LENDER MAY REQUIRE RETURN OF THING LENT.—The
lender of a thing for use may at any time require its return, even
though he lent it for a specified time or purpose. But if, on the
faith of such an agreement, the borrower has made such arrange-
ments that a return of the thing before the period agreed upon
would cause him loss, exceeding the benefit derived by him from
the loan, the lender must indemnify him for such loss, if he com-
pels such return, the borrower not having in any manner violated
his duty.

Sro. 808—WHEN RETURNABLE WITHOUT DEMAND.—If a thing is lent
for use for a specified time or purpose, it must be returne to the
lender without demand, as soon as the time has expired, or the
purpose has been accomplished. In other cases it need not be
returned until demanded.

Sro. 809. Prace or rerorN.—The borrower of a thing for use
must return it to the lender, at the place contemplated by the parties
at the time of lending; or if no particular place was so contemplated
by them, then at the place where it was at the time.

I.OAN FOR EXCHANGE

Sre. 810. LOAN FOR EXCHANGE, WHAT—A loan for exchange is a
contract by which one delivers personal property to another, and
the latter agrees to return to the lender a similar thing at a future
time, without reward for its use.

CroS8 REFERENCE

Loan of money as a loan for exchange, see section 818,

Seo. 811. Same—A loan% which the borrower is allowed by the un

lender to treat as a loan for use, or for exchange, at his option,
is subject to all the provisions of this subchapter.

Sko. 812. TITLE TO PROPERTY LENT.—BY a loan for exchange the
title to the thing lent is transferred to_the borrower, and he must
bear all its expenses, and is entitled to all its increase.

Cross REFERENCES

Liability for expenses, see section 805.
Title to property lent, see section T98.

Src. 818. CONTRACT CAN NOT BE MODIFIED BY rENpER—A lender tact

for exchange can not require the borrower to fulfill his obligations
at a time, or in a manner, different from that which was originally

agreed upon. . )
Sgc. 814. CERTAIN SECTIONS APPLICABLE.—Sections 806, 808, and

809 apply to a loan for exchange.
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LOAN OF MONEY

Skc. 815. LoaN oF MONEY, DEFINED.—A loan of money is a contract
by which one delivers a sum of money to another, and the latter
agrees to return at a future time a sum equivalent to that which he
borrowed. A loan for mere use is governed by the subchapter on
loan for use.

Cross REFERENCE

Interest, see seetions 817 et seq.

Skc. 816. LOAN TO BE REPAID IN CURRENT MONEY.—A borrower of
money, unless there is an express contract to the contrary, must
pay the amount due in such money as is current at the time when
the loan becomes due, whether such money is worth more or less than
the actual money lent.

Sec. 817. LoAN PBESUMED TO BE ON INTEREST,— VV henever a loan
of money is made, it is presumed to be made upon interest, unless
it is otherwise expressly stipulated at the time in writing.

CRross REFERENCE

Tender of performance stops interest, see section 472,

Smo. 818. InTerEsT, WHAT.—Interest is the compensation allowed

by law or fixed by the parties for the use, or forebearance, or deten-
tion of money.

CRrRoSs REFERENCES

Interest as damages, see sections 1600 et seq.

Interest in actions ex delicto, see section 1601.

Legacies, interests on, see section 394,

Liability of trustee for interest, see sections 1005 and 1019,
Special partner may receive interest, see section 1136.

Sec. 819. ANNUAL raTE—When a rate of interest is prescribed by
law or contract, without specifying the period of time by which
such rate is to be calculated, it is to be deemed an annual rate.

Cross BEFERENCES

Interest as damages, see section 1600 et seq.
Rate of interest afier breach of contract, see section 1602.

Skc. 820. Lirear, ixTeresT.—No rate of interest shall be allowed in
excess of 6 per centum per annum upon any contract for the use
or detention of money, unless the same is in writing and the interest
agreed upon must not exceed 12 per centum per annum. (E. O.
Nov. 11, 1913, § 1.)

Sec. 821. USURIOUS CONTRACTS ; PRINCIPAL ONLY, RECOVERABLE.—AIL
contracts whatsoever which may in any way, directly or indirectly,
violate section 820 by stipulating for a greater rate of interest than
12 per centum per annum, shall be void and of no effect for the
amount or value of the interest only; but the principal sum of
money or value of the contract may be received and recovered.
(E. O. Nov. 11, 1913, § 2.)

Skc. 822. RECOVERY OF USURIOUS INTEREST PAID.—When the interest
received or collected for the use or detention of money exceeds the
rate of 12 per centum per annum, it shall be deemed to be usurious,
and the person or persons paying the same, or their legal representa-
tives, may recover from the person, firm, or corporation receiving
such interest, the amount of the interest so received or collected, in
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any court of competent jurisdiction, within two years from the date
of the payment of such interest. (E. O. Nov. 11, 1918, § 3.)

Sec. 828. Evipence or usury.—No evidence of usury shall be
received on the trial of any case unless the same shall be pleaded
and verified by the aflidavit of the party wishing to avail himself
of such defense.

CHAPTER 40—HIRING

Sze. 824. Hming, waar.—Hiring is a contract by which one gives
to another the temporary possession and use of property, other than
money, for reward, and the latter agrees to return the same to the

former at a future time.
Cro88 REFERENCE

Hiring personalty, see sections 835 et seq.

Sgo. 825. Propvors oF tHING—The products of a thing hired,
during the hiring, belong to the hirer.

Sec. 826. QuIET PosSESSION.—An agreement to let upon hire binds
the letter to secure to the hirer the quiet possession of the thing
hired during the term of the hiring, against all persons lawfully
claiming the same.

CroSg8 REFERENCES
Duty of letter of personalty likewise, section 835.
Termination of hiring for want of quiet enjoyment, see section 831.

Sec. 827. DEGREE OF CARE, AND 80 FORTH, ON PART OF HIRER.—1The
hirer of a thing must use ordinary care for its preservation in safety
and in good condition.

Cross REFERENCE

Care required of depositary for hire, see section 725,

Skc. 828. MUST REPAIR INJURIES, AND 80 FORTH.—The hirer of a
thing must repair all deteriorations or injuries thereto occasioned by
his want of ordinary care.

CRroSs REFERENCES

Duty of letter to repair, see section 835.
Hirer may make repairs and recover from letter when, see section 887,
Termination of hiring where hirer does not make repalrs, see section 830.

let for a particular purpose the hirer must not use it for any other
purpose; and if he does, he is liable to the letter for all damages
resulting from such use, or the letter may treat the contract as
thereby rescinded.

CBoSs REFEREINOE

Right to terminate hiring, see section 830.

Skc. 830. WHEN LETTER MAY TERMINATE THE HIRING.—The letter of
a thing may terminate the hiring and reclaim the thing before the
end of the term agreed upon:

1. When the hirer uses or permits a use of the thing hired in &
mianner contrary to the agreement of the parties; or,

9 When the hirer does not, within a reasonable time after request,
make such repairs as he is bound to make.

Cross REFERENCE

Termination of hiring, see section 829.

nAal
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Hirer may terminate  Sgo, 831, HIRER MAY TERMINATE THE HIRING, WHEN.—The hirer
hiring. . . . . '
of a thing may terminate the hiring before the end of the term
agreed upon:

1. When the letter does not, within a reasonable time after request,
fulfill his obligations, if any, as to placing and securing the -hirer
in the quiet possession of the thing hired, or putting it into good
condition, or repairing; or,

2. When the greater part of the thing hired, or that part which
was and which the letter had at the time of the hiring reason to
believe was the material inducement to the hirer to enter into the
contract, perishes from any other cause than the want of ordinary
care of the hirer.

Cross REFERENCES

Repair of premiges, see section 835.

Amnte, p. 1245 Right of hirer to quiet enjoyment, see section 826.

Hiring terminates. Sec. 832. Woex mmiNe TERMINATES.—The hiring of a thing
terminates:
1. At the end of the term agreed upon;
2. By the mutual consent of the parties;
3. By the hirer acquiring a title to the thing hired superior to
that of the letter; or,
) 4. By the destruction of the thing hired.
gongrmination by Spc, 833. WHEN TERMINATED BY DEATH, ETC., OF PARTY.—If the
’ hiring of a thing is terminable at the pleasure of one of the parties,
it is terminated by notice to the other of his death or incapacity to
contract. In other cases it is not terminated thereby.
pipportionment of  Qpc, 834, APPORTIONMENT OF HIRE—When the hiring of a thing
is terminated before the time originally agreed upon, the hirer must
pay the due proportion of the hire for such use as he has actually
made of the thing, unless such use is merely nominal and of no
benefit to him.

Cross REFERENCE

Ante, p. 1229, For the compensation to which a depositary for hire is entitled upon a
termination of the deposit, see sections 726 to 728,

of oiligations of lefter  Spe. 835, OBLIGATIONS OF LETTER OF PERSONAL PROPERTY.—One who
lets personal property must deliver it to the hirer, secure his quiet
enjoyment thereof against all lawful claimants, put it into a condi-
tion fit for the purpose for which he lets it, and repair all deteriora-
tions thereof not ocecasioned by the fault of the hirer and not the
‘natural result of its use,

Cross REFERENCES

Ante, p. 1245, Quiet enjoyment, see sections 826 and 831.
Amnte, p, 1245, Repair of premises, see sections 828 and 831,
Ordinary expenses.  Spe, 836. OrpiwARrY mxpENsES.—A hirer of personal property must

bear all such expenses concerning it as might naturally be foreseen
to attend it during its use by him. All other expenses must be borne
by the letter.

[ Dxtraordinary  ex- Skc. 837. ExTRAORDINARY EXPENSES—IT a letter failed to fulfill his
g obligations, as prescribed by section 835, the hirer, after giving him
notice to do so, if such notice can conveniently be given, may expend
any reasonable amount necessary to make good the letter’s default,

and may recover such amount from him.
jRequrn of thing Skc. 838. RETURN OF THING HIRED.—AL the expiration of the term
. for which personal property is hired, the hirer must return it to
the letter at the place contemplated by the parties at the time of
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hiring; or, if no particular place was so contemplated by them, at the
place at which it was at that time.

CHAPTER 41.—SERVICE WITH EMPLOYMENT
APPLICATION AND SCOPE OF CHAPTERS 41 TO 43 OF THIS CODE

Skc. 839. NO APPLICATION TO CANAL OR RATLROAD EMPLOYEES.—This
chagter and chapters 42 and 43 of this code shall have no application
to the United States Government, or the Panama Railroad Company,
or to their employees as concerns such employment.

Cro88 REFERENCE

In respect to injuries to employees of the Panama Canal or the Panama Rail-
road Company, see Act Sept. 7, 1916, c. 458, 39 Stat. 742, as amended; Act Apr.
22, 1908, c. 149, 35 Stat. 65, as amended; and Act Mar. 2, 1893, c. 186, 27 Stat.
531, as amended.

Skc. 840. Scope or caapTErR—The scope of this chapter is not con-
fined to servants, but includes factors, brokers, carriers, agents, and
all similar classes of persons.

DEFINITION OF EMPLOYMENT

Sec. 841. EmprLoYMENT, wHAT.—The contract of employment is a
contract by which one, who is called the employer, engages another,
who is called the employee, to do something for the benefit of the
employer or of a third person. :

OBLIGATIONS OF EMPLOYER

Sec. 842. WHEN EMPLOYER MUST INDEMNIFY EMPLOYEE—ATN
employer must indemnify his employee, except as prescribed in sec-
tion 843, for all that he necessarily expends or loses in direct conse-
quence of the discharge of his duties as such, or of his obedience to
the directions of the employer, even though unlawful, unless the
employee, at the time of obeying such directions, believed them to
be unlawful.

Sec, 843. WHEN EMPLOYER NOT BOUND TO INDEMNIFY EMPLOYEE.—
An employer is not bound to indemnify his employee for losses suf-
fered by the latter in consequence of the ordinary risks of the busi-
ness in which he is employed nor in consequence of the negligence
of another person employed by the same employer in the same gen-
cral business, unless the negligence causing the injury was committed
in the performance of a duty the employer owes by law to the
employee, or unless the emploger has neglected to use ordinary care
in the selection of the culpable employee; provided, nevertheless,
that the employer shall be liable for such injury when the same results
from the wrongful act, neglect, or default of any agent or officer
of such employer, superior to the employee injured, or of a person
employed by such employer having the right to control or direct
the services of such employee injured, and also when such injury
results from the Wrongf%l act, neglect, or default of a coemployee
engaged in another department of labor from that of the employes
injured, or employed upon a machine or other appliance other than
that upon which the employee injured is employed.

Knowledge by an employee injured of the defective or unsafe char-
acter or condition of any machinery, ways, appliances or structures
of such employer shall not be a bar to recovery for any injury or
death caused thereby, unless it shall also appear that such employee

1247

SERVICE WITH
EMPLOYMENT.

Application, ste., of
Chapters 41-43.

Cansal and railroad
employees excepted.

Vol. 39, p. 742.
Vol. 35, p. 65.
Vol. 27, p. 531,

Scope.

Employment,

Defined.

Obligations of em-
ployer.

‘Whenemployermust
indemnity employes.

‘When not bound to
indemnify smployee.

Knowledge of de-
fective machinery, sic.



1248

Contraets walving
benefits void.

Contributory negli-
gence.

Employer to indem-
nify for ownnegligence.

Obligations of em-
ployee,

Duties of gratuitous
employee.

Tpon own special
request.

‘With written power
of attorney,

Employee for reward.

Employee for his
own benefif.

Obedience,

Conformity to usage.

Tregree of skill re-
quired.

Must use what skill
he has.

‘What belongs to em-
ployer.

72d CONGRESS. SESS. II. CH. 128. FEBRUARY 27, 1933,

fully understood, comprehended and appreciated the dangers inci-
dent to the use of such defective machinery, ways, appliances or
structures, and thereafter consented to use the same, or continued in
the use thereof.

Any contract or agreement, express or implied, made by any sach
employee to waive the benefits of this section, or any part thereof,
shall be null and void, and this section shall not be construed to
deprive any such employee or his personal representative of any
right or remedy to which he is now entitled under the laws of the
Canal Zone.

The rules and principles of law as to contributory negligence
which apply to other cases shall apply to cases arising under this
section, except in so far as the same are herein modified or changed.

SEc. 844. EMPLOYER TO INDEMNIFY FOR HIS OWN NEGLIGENCE.—AnN
employer must in all cases indemnify his employee for losses caused
by the former’s want of ordinary care.

OBLIGATIONS OF EMPLOYEE

Src. 845. DuTies or eraTUTTOUS EMPLOYEE—One who, without
consideration, undertakes to do a service for another, is not bound
to perform the same, but if he actually enters upon its performance,
he must use at least slight care and diligence therein.

Sec. 846. SamE—One who, by his own special request, induces
another to intrust him with the performance of a service, must per-
form the same fully. In other cases, one who undertakes a gra-
tuitous service may relinquish it at any time.

Src. 847, Same—A gratuitous employee, who accepts a written
power of attorney, must act under it so long as it remains in force,
or until he gives notice to his employer that he will not do so.

Skc. 848. DuTiss OF EMPLOYEE FOR REWARD.—One who, for a good
consideration, agrees to serve another, must perform the service, and
must use ordinary care and diligence therein, so long as he is thus
employed.

Sec. 849, Duries oF EMPLOYER FOR HIS OWN BENEFIT.—One who is
employed at his own request to do that which is more for his own
advantage than for that of his employer, must use great care and
diligence therein to protect the interest of the latter,

Sue. 850. EMPLOYEE MUST OBEY EMPLOYER—AnN employee must
substantially comply with all the directions of his employer con-
cerning the service on which he is engaged, except where such
obedience is impossible or unlawful, or would impose new and
unreascnable burdens upon the employee. ’

Suc. 851. EMPLOYEE TO CONFORM TO USAGE—An employee must
perform his service in conformity to the usage of the place of per-
formance, unless otherwise directed by his employer, or, unless it
is impracticable, or manifestly injurious to his employer to do so.

Suc. 852. DEGREE OF SKILL REQUIRED.—An employee is bound to
exercise a reasonable degree of skill, unless his employer has notice,
before employing him, of his want of skill. i

Szc. 853. Musr Use wHAT SKILL HE HAS—An employee is always
bound to use such skill as he possesses, so far as the same is required,
for the service specified.

Sec. 854 WHAT BELONGS TO EMPLOYER—Everything which an
employee acquires by virtue of his employment, except the compensa-
tion, if any, which is due to him from his employer, belongs to the
latter, whether acquired lawfully or unlawfully, or during or after
the expiration of the term of his employment,
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Sec. 855. Dury 10 AccounT—An employee must, on demand,
render to his employer just accounts of all his transactions in the
course of his service, as often as may be reasonable, and must, with-
out demand, give prompt notice to his employer of everything which
he receives for his account.

Skc. 856. EMPLOYEE NOT BOUND TO DELIVER WITHOUT DEMAND—AR
employee who receives anything on account of his employer, in any
capacity other than that of a mere servant, is not bound to deliver
it to him until demanded, and is not at liberty to send it to him from
a distance, without demand, in any mode involving greater risk than
its retention by the employee himself.

Skc. 857. PREFERENCE TO BE GIVEN TO EMPLOYERS.—An employee
who has any business to transact on his own account, similar to that
intrusted to him by his employer, must always give the latter the
preference.

Skc. 858. RESPONSIBILITY FOR NEGLIGENCE~—An employee who is
%uilty of a culpable degree of negligence is liable to his employer

or the damage thereby caused to the latter; and the employer is
liable to him, if the service is not gratuitous, for the value of such
services only as are properly rendered.

Sec. 859.—SurviviNg EMPLoYEE—Where service is to be rendered
by two or more persons jointly, and one of them dies, the survivor
must act alone, if the service to be rendered is such as he can rightly
perform without the aid of the deceased person, but not otherwise.

Sec. 860. CoNFDENTIAL EMPLOYMENT.—The obligations peculiar
to confidential employments are defined in chapters 49 and 50 of this
code on trusts.

TERMINATION OF EMPLOYMENT

Sec. 861, EMPLOYMENT, HOW TERMINATED.—Every employment in
which the power of the employee is not coupled with an interest in
its subject 1s terminated by notice to him of :

1. The death of the employer; or

2. His legal incapacity to contract.

Sec. 862. Same.—Every employment is terminated:

1. By the expiration of its appointed term;

2. By the extinction of its subject;

3. By the death of the employee; or

4. By his legal incapacity to act as guch.

Sgc. 863. CONTINUANCE OF BERVICE IN CRRTAIN OASES—An em-
ployee, unless the term of his service has expired, or unless he has
a right to discontinue it at any time without notice, must continue
his service after notice of the death or incapacity of his employer
so far as is necessary to protect from serious injury the interests o
the employer’s successor in interest, until & reasonable time after
notice of the facts has been communicated to such successor. The
successor must compensate the employee for such service according
to the terms of the contract of employment.

Src. 864. TerMs OF EMPLOYMENT.—An employment, having no
specified terms, may be terminated at the will of either party, on
notice to the other. Employment for a specified term shall mean
an employment for a period greaier than one month.

Sec. 865. TERMINATION BY EMPLOYER—AR employment, for a
specified term, may be terminated at any time by the employer, in
case of any willful breach of duty by the employee in the course of
his employment, or in case of his habitual neglect of his duty or
continued incapacity to perform it.

3051°—33——79
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Sgc. 866. TERMINATION BY EMPLOYEE—An employment, for a
specified term, may be terminated by the employee at any time, in
case of any willful or permanent breach of the obligations of his
employer to him as an employee.

SEc. 867. COMPENSATION DUE ON DISMISSAL—An employee who is
not employed for a specified term, dismissed by his employer, is
entitled to compensation for services rendered up to the time of
such dismissal.

Skc. 868. COMPENSATION DUE ON QUITTING.—An employee who is
not employed for a specified term and who quits the service of his
employer, is entitled to compensation for services rendered up to the
time of such quitting.

CHAPTER 42—PARTICULAR EMPLOYMENTS

CRrosS REFERENCE

This clfapter not applieable to canal or railroad employees, see section 839.
MASTER AND SERVANT

Sec. 869. ServaxT, wHAT.—A servant is one who is employed to
render personal service to his employer, otherwise than in the pur-
suit of an independent calling, and who in such service remains
entirely under the control and direction of the latter, who is called
his master.

Cross REFERENCES

Employer and employee, generally, see sections 841 ef seq.
Obligations of employee, see sections 845 et seq.
Obligations of employer, see sections 842 et seq.

Src, 870. TerM oF mIRING.—A servant is presumed to have been
hired for such length of time as the parties adopt for the estimation
of wages. A hiring at a yearly rate is presumed to be for one year;
a hiring at a daily rate, for one day; a hiring by piecework, for no
specified term.

Suc. 871. Same—~—In the absence of any agreement or custom as
to the term of service, the time of payment, or rate or value of
wages, a servant is presumed to be hired by the month, at a monthl
rate of reasonable wages, to be paid when the service is performed.

Sre. 872. Renuwar oF mmiNG.—Where, after the expiration of an
agreement respecting the wages and the term of service, the parties
continue the relation of master and servant, they are presumed to
have renewed the agreement for the same wages and term of service.

Skc. 873. SERVANT TO PAY OVER WITHOUT DEMAND.—A servant must
deliver to his master, as soon as with reasonable diligence he can
find him, everything that he receives for his account, without de-
mand ; but he 1s not bound, without orders from his master, to send
anything to him through another person.

Sec. §74. WHEN SERVANT MAY BE DISCHARGED.—A master may dis-
charge any servant, other than an apprentice, whether engaged for
a fixed term or not:

1. If he is guilty of misconduct in the course of his service, or of
gross immorality, though unconnected with the same; or,

2. If, being employed about the person of the master, or in a con-
fidential position, the master discovers that he has been guilty of
misconduct, before or after the commencement of his service, of
such a nature that, if the master had known or contemplated it, he
would not have so employed him. ’
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AGENTS

Sec. 875. AGENT TO CONFORM TO HIS AUTHORITY.—An agent must
not exceed the limits of his actual authority, as defined by chapter
51 of this code on agency.

Cross REFERENCES

Actual authority, see section 1053.
Agency, see sections 1035 et seq.
Ostensible authority, see section 1054,

Sec. 876. MusT KEEP HIS PRINCIPAL INFORMED.—AN agent must use
ordinary diligence to keep his principal informed of his acts in the
course of the agency.

Src. 877. CorircriNg AGENT.—An agent employed to collect a
negotiable instrument must collect it promptly, and take all meas-
ures necessary to charge the parties thereto, in case of its dishonor;
and, if it is a bill of exchange, must present it for acceptance with
reasonable diligence.

Sec. 878. RESPONSIBILITY OF SUBAGENT.—A mere agent of an agent

is not responsible as such to the principal of the latter.
FACTORS
Cross REFERENCH

Lien of factor, see section 1396.

Sec. 879.—Facror, waAT.—A factor is an agent who, in the pur-
suit of an independent calling, is employed by another to sell prop-
erty for him, and is vested by the latter with the possession or control
of the property, or authorized to receive payment therefor from the

purchaser.
Cross REFERENOCES

Factor, what, see section 1082.
Factor’s authority, see sections 1083 and 1084.
Factor’s power to pledge principal’s goods, see sections 1083 and 1372,

Sec. 880. OBEDIENCE REQUIRED FROM FACTOR. —A. factor must cbey
the instructions of his principal to the same extent as any other
employee, notwithstanding any advances he may have made to his
principal upon the property consigned to him, except that if the
principal forbids him to sell at the market price, he may, never-
theless, sell for his reimbursement, after giving to his principal
reasonable notice of his intention to do so, and of the time and place
of sale, and proceeding in all respects as a pledgee.

Sec. 881. Saves oN crEpIT—A. factor may sell property consigned
to him on such credit as is usual; but, having once agreed with the
purchaser upon the term of credit, may not extend it.

Cr0S8 REFERENCE
Authority to sell on credit, see section 1083.

Sec. 882.—LiABILITY OF FACTOR UNDER GUARANTY COMMISSION.—A
factor who charges his principal with a guaranty commission upon
a sale, thereby assumes absolutely to pay the price when it falls due,
as if it were a debt of his own, and not as a mere guarantor for the
purchaser; but he does not thereby assume any additional respon-
sibility for the safety of his remittance of the proceeds.

Sec. 883. FACTOR CAN NOT RELIEVE HIMSELF FROM LIABILITY.—A
factor who receives progerty for sale, under a general agreement
or usage to guarantee the sales or the remittance of the proceeds,
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can not relieve himself from responsibility therefor without the
consent of his principal.

CHAPTER 43—SERVICE WITHOUT EMPLOYMENT

Src. 884. VOLUNTARY INTERFERENCE WITH PROPERTY.—One who
officiously, and without the consent of the real or apparent owner
of a thing, takes it into his possession for the purpose of rendering
a service about it, must complete such service, and use ordinary care,
diligence, and reasonable skill about the same. He is not entitled
to any compensation for his service or expenses, except that he may
deduct actual and necessary expenses incurred by him about such
service from any profits which his service has caused the thing to
acquire for its owner, and must account to the owner for the residue.

Cross REFERENCE
Gratuitous carriers, see section 888,

CHAPTER 44—CARRIAGE IN GENERAL

Sec. 885. ConrtracT OF CARRIAGE—The contract of carriage is a
contract for the conveyance of property, persons, or messages, from
one place to another.

Cross REFERENCES

Carriage of messages, see section 955.

Carriage of persons, see sections 8930 et seq.

Carriage of property, see sections 896 et seq.

Common carriers, defined, see section 956.

Gratuitous carriers of passengers, care required of, see sections 888 and 890.

Skc. 886. DirFERENT KINDS OF CARRIERS.—Carriage is either:

1. Inland; or

2. Marine.

Sec. 887. APPLICATION OF CHAPTERS 44 TO 48 OF THIS CODE TO
MARINE CARRIERS.—This chapter and chapters 45 to 48 of this code,
with the exception of section 908, shall have no application to
marine carriers. Marine carriers, within the meaning of this section,
shall include carriers upon the ocean, upon arms of the sea, and
those transiting the canal from ocean to ocean,

Cross REFERENGCH
Inland carriers of property, rights and duties of, see sections 975 et sedq.

Sro. 888. OBLIGATIONS OF GRATUITOUS CaRwtErs.—Carriers without
reward are subject to the same rules as employees without reward,

except so far as is_otherwise provided by this chapter and chapters
45 to 48 of this code.

Cross REFERENCES

Gratuitous ecarriers, see sections 889, 890, and 897.
Service without employment, see section 884,

Sec. 889. OBLIGATIONS OF GRATUITOUS CARRIER WHO HAS BEGUN TO
carrY.—A carrier without reward, who has begun to perform his
undertaking, must complete it in like manner as if he had received
a reward, unless he restores the person or thing carried to as fav-
orable a position as before he commenced the carriage.

Cross REFERENCES
Compare with section 890.
Gratuitous carriers, see sections 885, 890, and 807.
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CHAPTER 45.—CARRIAGE OF PERSONS pSARRIAGE OF
GRATUITOUS CARRIAGE OF PERSONS Gratuitous carriage.

Sec. 890. DrarEE OF CARE RBQUIRED.—A. carrier of persons without gureg > ° ™® ™

reward must use ordinary care and diligence for their safe carriage.

Cross REFERENCES

Carriers of persons, generally, see sections 966 et seq. Post, p. 1256.
Duty of gratuitous employee, generally, see section 889. Ante, p. 1252,
Gratuitous carriers, see sections 888, 889, 897. Ante, p. 1252,
CARRIAGE FOR REWARD Carriage for reward.
Genersal duties.

Sec. 891. GENERAL DUTIES OF CARRIER~—A carrier of persons for
reward must use the utmost care and diligence for their safe carriage,
must provide everything necessary for that purpose, and must
exercise to that end a reasonable degree of skill.

Cross REFERENCE

Limiting liability by contract, see sections 962 to 964 Pogt, p. 1258.

Src. 892. VemicLes.—A carrier of persons for reward is bound to s e ebiity for

provide vehicles safe and fit for the purposes to which they are put,
and is not excused for default in this respect by any degree of care.

Src. 898. Nor To OVERLOAD HIS VEHICLE—A carrier of persons for Overlesding
reward must not overcrowd or overload his vehicle.

Skc. 894. TREATMENT OF PASSENGERS.—A carrier of persons for ,frestment of paman-
reward must give to passengers all such accommodations as are usual
and reasonable, and must treat them with civility, and give them a
reasonable degree of attention.

Sec. 895. RATE OF sPEED AND DELAYS.—A carrier of persons for g of sed and
reward must travel at a reasonable rate of speed, and without any
unreasonable delay, or deviation from his proper route.

Cross REFERENCE

Delay in delivery, damages for, see sections 977 and 1611, Fost, pp. 1257, 1332.

CHAPTER 46.—CARRIAGE OF PROPERTY PSARRIAGE OF
GENERAL DEFINITIONS Genersldoﬁ?luom.

Swe. 896. FREIGHT, CONSIGROR, AND 80 FORTH, WHAT.—Property car- . ssaued. " 5

ried is called freight; the reward, if any, to be paid for its cam:ge
is called freightage; the person who delivers the freight to the
carrier is called the consignor; and the person to whom it iz to be
delivered is called the consignee.

Crogs REFERENCE

Preightage, questions relating to, see sections 9468 et seq. Fost, p. 1254,
OBLIGATIONS OF CARRIER Ohiigations of catrier.

Skc. 897. CARE AND DILIGENCE BEQUIRED OF CARRIERS.—A. carrier of Caro and diligemon.
property for reward must use at least ordinary care and diligence in
the performance of all his duties. A carrier without reward must
use at least slight care and diligence.

Cross REFERENCES
Fost, p. 1256.

Alteration of liability by agreement, see sections 962 et seq.
Gratuitous carriers, see sections 888, 889, and 890.
Limiting liability by contract, see sections 962 et seq.

180 in original.
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Sgc. 898. CARRIER TO OBEY DIRECTIONS.—A carrier must comply with
the directions of the consignor or consignee to the same extent that
an employee is bound to comply with those of his employer.

Src. 899. ConrLior or orpERS.—W hen the directions of a consignor
and consignee are conflicting, the carrier must comply with those of
the consignor in respect to all matters except the delivery of the
freight, as to which he must comply with the directions of the con-
signee, unless the consignor has specially forbidden the carrier to
receive orders from the consignee inconsistent with his own.

Seo. 900. DeLiveEry oF FREIGHT.—A carrier of property must de-
liver it to the consignee, at the place to which it is addressed, in the
manner usual at that place.

CrosS REFERENCH

Damages for carrier’s breach of obligation to deliver, see section 1610,

Sec. 901. NoTICE WHEN FREIGHT NoT pELIVERED.—If, for any reason,
a carrier does not deliver freight to the consignee or his agent per-
sonally, he must give notice to the consignee of its arrival, and keep
the same in safety, upon his responsibility as a warehouseman, until
the consignee has had a reasonable time to remove it. Tf the place
of residence or business of the consighee be unknown to the carrier,
he may give the notice by letter dropped in the nearest post office.

CRrosSS REFERENCH

Damages for breach of obligation to deliver, see sections 1610 and 1611,

Sec. 902. WHEN CONSIGNEE DOES NOT AcCEPT.—If a consignee does
not accept and remove freight within 72 hours after the carrier has
fulfilled his obligation to deliver, or duly offered to fulfill the same,
the rights and duties of the carrier shall thereafter be the same as
th(ise of a warehouseman as provided in sections 7381 to 784 of this
code.

BILLS OF LADING

Src. 903. ArpricarionN oF FEDERAL BILL OF LADING ACT TO SHTIPMENTS
WHOLLY WITHIN ZoNE.—The Federal bill of lading Act (U. 8. Code,
title 49, 8381 to 124) is hereby made applicable to shipments wholly

within the Canal Zone,

FREIGITAGE

_Sec. 946. WHEN FREIGHTAGE IS TO BE PAID.—A carrier may require
his freightage to be paid upon his receiving the freight; but if he
does not demand it then, he can not until he is ready to deliver the
freight to the consignee.

Cross REFERENCH
Freightage, defined, see section 896,

 Swe. 947, CoNsIoNOR, WHEN LIABLE ¥OR FREIGITAGE—The con-
signor of freight is presumed to be liable for the freightage, but
if the contract between him and the carrier provides that the con-
signee shall pay it, and the carrier allows the congignee to take the
freight, he can not afterwards recover the freightage from the
consignor.

,. Sxro. 948, CoxstexNen, wHaN nissiz.—The consignee of freight is
kable for the freightage, if he accepts the freight with notice of the
intention of the consignor that he should pay it,
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Sec. 949. NATURAL INCREASE OF FREIGHT.—No freightage can be , Natural increase of
charged upon the natural increase of freight. rolght

Sec. 950. ApporTIONMENT BY coNTRACT.—If freightage is appor-  Apportionment by
tioned by a bill of lading or other contract made between a con-
signor and carrier, the carrier is entitled to payment, according to
the apportionment, for so much as he delivers.

_Skc. 951. Same—If a part of the freight is accepted by a con-
signee, without specific objection that the rest is not delivered, the
freightage must be apportioned and paid as to that part, though not
apportioned in the original contract.

Sgc. 952. APPORTIONMENT ACCORDING TO DISTANCE.—I{ a consignee Apportionment se-

voluntarily receives freight at a place short of the one appointed oording to istanco.
for delivery, the carrier is entitled to a just proportion of the E‘eight—
a%e, according to distance. If the carrier, being ready and willing,
offers to complete the transit, he is entitled to the full freightage.
If he does not thus offer completion, and the consignee receives
the freight only from necessity, the carrier is not entitled to any
freightage.

Sgrc. 953. FREIGHT CARRIED FURTHER THAN AGREED, AND 80 FORTH.— Freight carried far-
If freight is carried further, or more expeditiously, than was agreed ther than agreed, oto.
upon by the parties, the carrier is not entitled to additional compen-
sation, and can not refuse to deliver it, on the demand of the con-
signee, at the place and time of its arrival.

Skc. 954. CARRIER’S LTEN FOR FREIGHTAGE, SERVICES, AND ADVANCES.—  Oarrier’s lien.

A carrier has a lien for freightage and for services rendered at

request of shipper or consignee in and about the transportation,

care, and preservation of the property, and he also has a lien for

money advanced at request of shipper or consignee to discharge

a prior lien. His rights to such lien are regulated by chapters 62 Fos, pp. 1206-1306.
to 65 of this code on liens: Provided, however, That such lien may Proiso.

be enforced in the manner provided by sections 759 to 762 of this i as oten.
code relating to warehousemen.

Cross REFERENCE

Liens, generally, see sections 1309 et seq. FPost, p. 1296.
CHAPTER 47.—CARRIAGE OF MESSAGES ASARRIAGE OF

Sgc. 955. DEGREE OF CARE AND DILIGENCE REQUIRED.—A. carrier of —Degreo of caro.
messages for reward must use great care and diligence in the trans-
mission and delivery of messages.

*

CHAPTER 48—COMMON CARRIERS ROMMON CAR-
COMMON CARRIERS IN GENERAL In genersl.

Sge. 956. CoMMON CARRIER, wHAT.—Everyone who offers to the geaqep™o® ©me”

public to carry persons, property, or messages is a common carrier
of whatever he thus offers to carry.

Cross REFERENCES

Carriage, in general, see sections 885 et seq. Anie, p. 1252.
Marine carriers, defined, see section 88T7. Anle, p. 1252.
Rights and liabilities of carriers; see
Carriers of persons, sections 966* et seq.
Post, p. 1257.

Carriers of property, sections 975 et seq.

SEc. 957. OBLIGATION TO ACCEPT FREIGHT.—A common carrier must, m?glgé'-?ﬂtﬂm to accept
if able to do so, accept and carry whatever is offered to him, at a

1 8o in original.
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reasonable time and place, of a kind that he undertakes or is accus-
tomed to carry.
CRross REFERENCES
Damage for failure to accept freight, see section 1609.
Want of room, see section 970.*

Szc. 961. CoMPENSATION.—A common carrier is entitled to a rea-
sonable compensation and no more, which he may require to be paid
in advance. If payment thereof is refused, he may refuse to carry.

Cross REFERENCE

Lien for freightage, services, and advances, see section 954.

Sec. 962. OBLIGATIONS OF CARRIER ALTERED ONLY BY AGREEMENT.—
The obligations of a common carrier can not be limited by general
notice on his part, but may be limited by special contract.

Cross REFERENCES

Compare with seetions 964 and 97S.
Limiting liability by special contract, see section 963.

Sec. 963. CERTAIN AGREEMENTS voID.—A common carrier can not
be exonerated, by any agreement made in anticipation thereof, from
liability for the gross negligence, fraud, or willful wrong of himself
or his servants.

Cross REFERENCE

Contract exempting one from liability for negligent or unlawful acts, illegal,
see section 573.

Src. 964. EFFEcT OF WRITTEN CONTRACT.—A passenger, consignor,
or consignee, by accepting a ticket, bill of lading, or written contract
for carriage, with a knowledge of its terms, assents to the rate of
hire, the time, place, and manner of delivery therein stated; and
also to the limitation stated therein upon the amount of the carrier’s
liability in case property carried in’ packages, trunks, or boxes, is
lost or injured, when the value of such property is not named;
and also to the limitation stated therein to the earrier’s liability for
loss or injury to live animals carried. But his assent to any other
modification of the carrier’s obligations contained in such instrument
can be manifested only by his signature to the same.

Src. 965. 1.oss OF VALUABLE LETTERS.—A common carrier is not
responsible for loss or miscarriage of a letter, or package having
the form of a letter, containing money or notes, bills of exchange,

or other papers of value, unless he be informed at the time of its
receipt of the value of its contents.

Cross REFERENCES

Consigner of valuables to declare their nature, see section 978.
Qontract limiting loss where value not stated, see section 964.

COMMON CARRIERS OF PERSONS

rd . T .
Sec. 967. Liapmury ror nveeace—The liability of a carrier for

luggage received by him with a passenger is the same as that of a
common carrier of property.

CRoss REFERENCE
Liability of carriers, generally, see sections 975 et seq.

-
_SEc. 971. REGULATIONS FOR CONDUCT OF BUSINESS,—A conumon car-
rier of persons may make rules for the conduct of his business, and

180 in original,
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may require passengers to conform to them, if they are lawful, pub-
lic, uniform in their application, and reasonable.

Cross REFEBENCE
Ejection of passenger not conforming to regulations, see section 973.

Sec. 972. FARE, WHEN PAYABLE—A common carrier may demand
the fare of passengers, either at starting or at any subsequent time.

Skc. 978. EJecrioN or pAssENGERS.—A passenger who refuses to
pay his fare or to conform to any lawful regulation of the carrier,
may be ejected from the vehicle by the carrier. But this must be
done with as little violence as possible, and at any usual stopping
place or near some dwelling house.

Cross REFERENOE
Power to make rules for regulation of business, see section 971.

Seo. 974. FARE NOT PAYABLE AFTER BJECTION.—A fter having ejected
a passenger, a carrier has no right to require the payment of any
part of his fare.

COMMON CARRIERS OF PROPERTY

Sec. 975. LIABIITY OF INLAND CARRIERS FOR LoSS.—Unless the con-
signor accompanies the freight and retains exclusive control thereof,
an inland common carrier of property is liable, from the time that
he accepts until he relieves himself from liability pursuant to sec-
tions 900 to 902, for the loss or injury thereof from any ecause
whatever, except:

1. An inherent defect, vice, or weakness, or a spontaneous action,
of the property itself;

2. The act of a public enemy of the United States;

3. The act of the law; or

4. Any irresistible superhuman cause.

CRrosSs REFERENCES

Liability as warehouseman, see section 901.
Selling perishable articles, see section 983.*
Termination of liability, see sections 900 to 802.

Src. 976. WHEN EXEMPTIONS DO NOT APPLY.—A common carrier is
liable, even in the cases excepted by section 9875, if his want of ordi-
nary care exposes the property to the cause of the loss.

Sro. 977. Liasmrty ¥or pELAY.—A common carrier is liable for
delay only when it is caused by his want of ordinary care and dili-

gence,
Cross REFERENCE

Delay In carriage, liabllity for, see sections 895 and 1611.

Sko. 978. CONSIGNOR OF VALUABLES TO DECLARE THEIR NATURE—A
common carrier of gold, silver, platinum, or precious stones, or of
imitations thereof, in a manufactured or unmanufactured state; of
timepieces of any description; of negotiable paper or other valuable
writings ; of pictures, glass, or chinaware; of statuary, silk or laces;
or of plated ware of any kind, is not liable for more than fifty
dollars upon the loss or injury of any one package of such articles,
unless he has notice, upon his receipt thereof, by mark upon the
package or otherwise, of the nature of the freight; nor is such car-
rier liable upon any package carried for more than the value of the
articles named in the receipt of the bill of lading.

1 8o in original.
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Cross REFERENCES

Contract limiting loss where value not declared, see section 964,
Letters or packages containing valuables, liability for loss of, see section 965,

Skc. 979. DELIVERY OF FREIGHT BEYOND USUAL ROUTE—If a com-
mon carrier accepts freight for a place beyond his usual route, he
must, unless he stipulates otherwise, deliver it at the end of his route
in that direction to some other competent carrier carrying to the
place of address, or connected with those who thus carry, and his
liability ceases upon making such delivery.

Cross REFERENCE

Delivery, in general, see section 900.

SEC. 980. PROOF TO BE GIVEN IN CASE OF Loss.—If freight addressed
to a place beyond the usual route of the common carrier who first
received it is lost or injured, he must, within a reasonable time after
demand, give satisfactory proof to the consignor that the loss or
injury did not occur while it was in his charge, or he will be himself
liable therefor.

Skc. 981. CARRIER’S SERVICES, OTHER THAN CARRIAGE AND DELIVERY.——
In respect to any service rendered by a common carrier about freight,
other than its carriage and delivery, his rights and obligations are
defined by the chapters on deposit and the chapters on service.

Cross REFERENCES

Deposit, see sections 699 et seq.
Service, see sections 841 et seq.

CHAPTER 49—TRUSTS IN GENERAL.
NATURE AND CREATION OF A TRUST

Sec. 986, TrusTs CLASSIFIED.—A trust is either:

1. Voluntary, or

2, Involuntary.

Sre. 987, Vononrary TRUST, WHAT~—A. voluntary trust is an obli-
gation arising out of a personal confidence reposed in, and volun-
tarily accepted by, one for the benefit of another.

Sre. 988, INVOLUNTARY TRUST, WHAT.~AD involuntary trust is one
which is created by operation of law,

Cross REFERENCE
Involuntary trust, see sections 994, 995, and 1008.

Sec. 989. Parries 1o THE coxTrRACT.—The person whose confidence
creates a trust is called the trustor; the person in whom the confi-
dence is reposed is called the trustee; and the person for whose
benefit the trust is created is called the beneficiary.

Skc. 990. WHAT CONSITTUTES ONE A TRUSTEE— Everyone who volun-
tarily assumes a relation of personal confidence with another is
deemed a trustee, within the meaning of this chapter, not only as to
the person who reposes such confidence, but also as to all persons of
whose affairs he thus acquires information which was given to such
person in the like confidence, or over whose affairs he, by such con-
fidence, obtains any control. .

Sec. 991. FOrR WHAT PURPOSE A TRUST MAY BE CREATED.—A trust
may be created for any purpose for which a contract may lawfully

be made, except as otherwise prescribed by the chapter on transfer
of property.
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Skc. 992. VOLUNTARY TRUST, HOW CREATED AS TO TRUSTOR—A vol-
untary trust is created, as to the trustor and beneficiary, by any
words or acts of the trustor, indicating with reasonable certainty:

1. An intention on the part of the trustor to create a trust; and

2. The subject, purpose, and beneficiary of the trust.

CRros8 REFERENCES

Creation of involuntary trust, see sections 994 and 996.
Trusts for benefit of third persons, see section 1011.

Sec. 993. How CREATED A8 TO TRUSTEE—A voluntary trust is
created, as to the trustee, by any words or acts of his indicating,
with reasonable certainty:

1. His acceptance of the trust, or his acknowledgment, made upon
sufficient consideration, of its existence; and

2. The subject, purpose, and beneficiary of the trust.

Sec. 994. INVOLUNTARY TRUSTEE, WHO I8.—One who wrongfully ,

detains a thing is an involuntary trustee thereof, for the benefit
of the owner.
Cross REFERENCES

Compensation of involuntary trustee, see sections 1025 and 1076.
Involuntary trustee, who is, see sections 988 and 1008.

Src. 995. INVOLUNTARY TRUST RESULTING FROM FRAUD, MISTAKE,
rro—One who gains a thing by fraud, accident, mistake, undue
influence, the violation of a trust, or other wrongful act, is, unless
he has some other and better right thereto, an involuntary trustee
of the thing gained, for the benefit of the person who would otherwise
have had it.

Cross REFERENCES

Compensaticn of involuntary trustee, see sections 1025 and 1026,
Involuntary trustee, who is, see sections 988, 994, and 1008.

OBLIGATIONS OF TRUSTEES

Sec. 996. TRUSTEE’S OBLIGATION TO Goop FAITH.—In all matters
connected with his trust, a trustee is bound to act in the highest good
faith toward his beneficiary, and may not obtain any advanta%e
therein over the latter by the slightest misrepresentation, conceal-
ment, threat, or adverse pressure of any kind.

Suc. 997. TRUSTEE NOT TO USE PROPERTY FOR HIS OWN PROFIT.—A
trustee may not use or deal with the trust progerty for his own
profit, or for any other purpose unconnected with the trust, in any
manner.,

Cross REFERENCES

Presumption of undue influence om tramsactions between the trustee and
beneficiary, see section 1008.

Purchaser from trustee charged with the trust when, see section 1008,

Violations of duties by trustee are fraudulent, see section 1002,

Sgc. 998. CERTATIN TRANSACTIONS FORBIDDEN.—Neither a trustee nor
any of his agents may take part in any transaction concerning the
trust in which he or any one for whom he acts as agent has an
interest, present or contingent, adverse to that of his beneficiary,
except as follows: ) ) )

1. When the beneficiary, having capacity to contract, with a full
knowledge of the motives of the trustee, and of all other facts con-
cerning the transaction which might affect his own decision, and
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without the use of any influence on the part of the trustee, permits
him to do so; i

9. When the beneficiary not having capacity to contract, the
proper court, upon the like information of the facts, grants the like
permission ; or . .

3. When some of the beneficiaries having capacity to contract, and
some not having it, the former grant permission for themselves,
and the proper court for the latter, in the manner above prescribed.

CRross REFERENCES

Duiy to inform beneficiary of adverse interest, see section 1001.
Undertaking inconsistent trust, see section 1000.

Sec. 999. TrRUSTEER’S INFLUENCE NOT TO BE USED FOR HIS ADVAN-

TAGE—A trustee may not use the influence which his position gives

him to obtain any advantage from his beneficiary.

Sec. 1000. TrUuSTEE NOT TO ASSUME A TRUST ADVERSE TO INTEREST
OF BENEFICIARY.—No trustee, so long as he remains in the trust, may
undertake another trust adverse in its nature to the interest of his
beneficiary in the subject of the trust, without the consent of the
latter.

CRross REFERENCES

Compare section 998.
Removal of trustee, see sections 1030 and 1031.
Trustee’s duty to disclose adverse inferest, see seetion 1001.

Sec. 1001. To prscLosE ADVERSE INTEREST.—IT a trustee acquires any
interest, or becomes charged with any duty, adverse to the interest
of his beneficiary in the subject of the trust, he must immediately
inform the latter thereof, and may be at once removed.

Szo. 1002. TRUSTEE GUILTY OF FRAUD, WHEN.—Every violation of
the provisions of sections 996 to 1001 is a fraud against the bene-
ficiary of a trust.

Sro. 1003. PrReSUMPTION AGAINST TRUSTEES.—AIl transactions be-
tween a trustee and his beneficiary during the existence of the trust,
or while the influence acquired by the trustee remains, by which he
obtains any advantage from his beneficiary, are presumed to be
entered into by the latter without suflicient consideration, and under
undue influence.

Sec. 1004, TrRUSTER MINGLING TRUST PROPERTY WITH HIS OWN.—A
trustee who willfully and unnecessarily mingles the trust property
with his own, so as to constitute himself in appearance its absolute
owner, is liable for its safety in all events, and for the value of its use.

Sec. 1005. MEASURE OF LIABILITY FOR BREACH OF TRUST.—A trustee
who uses or disposes of the trust property, contrary to section 997,
may, at the option of the beneficiary, be required to account for all
profits so made, or to pay the value of its use, and, if he has disposed
thereof, to replace it, with its fruits, or to account for its proceeds,
with interest.

Crogs REFERENCES

Degree of diligence requisite, see section 1016.
Liability for noninvestment of funds, see section 1019,

SEc. 1006, Same—A trustee who uses or disposes of the trust prop-
erty In any manner not authorized by the trust, but in good faith,
and with intent to serve the interests of the beneficiary, is liable only
to make good whatever is lost to the beneficiary by his error.
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. SEoc. 1007. CoTRUSTEES, HOW FAR LIABLE FOR EACH OTHER.—A trustee
is responsible for the wrongful acts of a cotrustee to which he con-
sented, or which, by his negligence, he enabled the latter to commit,
but for no others.

CrOs83 REFERENCE
Compare with gection 1022.
OBLIGATIONS OF THIRD PERSONS

Sec. 1008. THIRD PERSONS, WHEN INVOLUNTARY TRUSTEES.—Every-
one to whom property is transferred in violation of a trust, holds
the same as an involuntary trustee under such trust, unless he pur-
chased it in good faith, and for a valuable consideration.

CrOSs REFERENCE
Involuntary trustees, who are, see sections 988, 994, and 995.

Sec. 1009. WHEN THIRD PERSON MUST SEE TO APPLICATION OF TRUST
PROPERTY.—One who actually and in good faith transfers any money
or other property to a trustee, as such, is not bound to see to the
application thereof, and his rights can in no way be prejudiced by
a misapplication thereof by the trustee. Other persons must, at their
peril, see to the proper application of money or other property
paid or delivered by them.

CHAPTER 50—TRUSTS FOR BENEFIT OF THIRD
PERSONS

NATURE AND CREATION OF THE TRUST

Seo. 1010. WHO ARE TRUSTEES WITHIN SCOPE OF THIS CHAPTER.—
The provisions of this chapter apply only to express trusts, created
for the benefit of another than the trustor, and in which the title
to the trust property is vested in the trustee; not including, however,
those of executors, administrators, and guardians, as such.

Sgec. 1011. CreaTion oF TrUsT.—The mutual consent of a trustor
and trustee creates a trust of which the beneficiary may take advan-
tage at any time prior to its rescission.

Crogs REFERENCES

Promise for beneflt of third person, see section 494,
Revoking trust, beneflciary’s consent necessary, see section 1028,

Sec. 1012. TRUSTEES APPOINTED BY COURT.—When & trustee is
appointed by a court or public officer, as such, such court or officer
is the trustor, within the meaning of section 1011.

Sgc. 1013. Decrararion oF Trust.—The nature, extent, and object
of a trust are expressed in the declaration of trust.

Sro. 1014. Same—All declarations of a trustor to his trustees,
in relation to the trust, before its acceptance by the trustees, or any
of them, are to be deemed part of the declaration of the trust, except
that when a declaration of trust is made in writing, all previous
declarations by the same trustor are merged therein.

OBLIGATIONS OF TRUSTEES

Skc. 1015. TrUSTEES MUST OBEY DECLARATION OF TRUST~—A trustee
must fulfill the purpose of the trust, as declared at its creation, and
must follow all the directions of the trustor given at that time,
except as modified by the consent of all parties interested, in the same
manner, and to the same extent, as an employee,
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CRosS8 REFERENCE

Authority of trustee, generally, see section 1021,

Skc. 1016. DEGREE OF CARE AND DILIGENCE IN EXECUTION OF TRUST.—
A trustee, whether he receives any compensation or not, must use
at least ordinary care and diligence in the execution of his trust.

Cross REFERENCE

Obligations of trustees, see, generally, sections 996 et seq.

Skc. 1017. DUTY OF TRUSTEE AS TO APPOINTMENT OF SUCCESSOR.—ILf
a trustee procures or assents to his discharge from his office, before
his trust 1s fully executed, he must use at least ordinary care and
diligence to secure the appointment of a trustworthy successor before
accepting his own final discharge.

Cross REFERENCE
Succession or appointment of new trustees, see section 1032 et seq.

Sec. 1018. INVESTMENT OF MONEY BY TRUSTEE—A trustee must
invest money received by him under the trust, as fast as he collects
a sufficient amount, in such manner as to afford reasonable security
and interest for the same.

CRroSs REFERENCE
Liability for interest or failure to invest funds, see section 1019.

Sec. 1019. INTEREST, SIMPLE OR COMPOUND, ON OMISSION TO INVEST
TRUST MONEYS.—If a trustee omits to invest the trust moneys accord-
ing to section 1018, he must pay simple interest thereon, if such
omission is negligent merely, and compound interest if it is willful.

Cross REFERENCE
Trustee's liability for interest, compare with section 1005,

SEc, 1020. PURCHASE BY TRUSTEE OF CLAIMS AGAINST TRUST FUND.—
A trustee can not enforce any claim against the trust property which
he purchases after or in contemplation of hiz appointment as trustee;
but he may be allowed, by any competent court, to charge to the
trust property what he has in good faith paid for the claim, upon
discharging the same,

Cross REFERENCE

Purchasing debts against the trust estate prohibited, see section 998.
' POWERS OF TRUSTEES

Sko. 1021. TRUSTEE’S POWER AS AGENT.—A trustee is a general agent
for the trust property. His authority is such as is conferred upon
him by the declaration of trust and by this chapter, and none other.
His acts, within the scope of his authority, bind the trust property
to the same extent as the acts of an agent bind his principal.

(ross REFERENCES

Agent's aets binding principal, see sections 1063 et seq.
For what purposes trusts may be ereated, see section 991.
Powers to two or more trustees, see section 1022.

Sec. 1022, Ary musT AcT.—Where there are several cotrustees, all
must unite in any act to bind the trust property, unless the declara-
tion of trust otherwise provides.
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Cross REFERENCES

Liability for acts of cotrustee, see section 1007, Ante, p. 1261
Survival of trust, see section 1033. Post, p. 1264,

Sec. 1023. DIscRETIONARY powkrs.—A discretionary power con- o >cretonay pow-

ferred upon a trustee is presumed not to be left to his arbitrary dis-
cretion, but may be controlled by the proper court if not reasonably
exercised, unless an absolute discretion is clearly conferred by the
declaration of trust.
RIGHTS OF TRUSTEES Rights of trustees.

SEc. 1024. INDEMNIFICATION OF TRUSTEE—A trustee is entitled to Todemnifieailon.

the repayment, out of the trust property, of all expenses actuall
and properly incurred by him in the performance of his trust. H}é
is entitled to the repayment of even unlawful expenditures, if they
were productive of actual benefit to the estate.

Cross REFERENCE

Reimbursement on purchase of claims against estate, see section 1020. <Ani¢, p. 1262.

Sro. 1025. CoMPENSATION OF TRUSTEE.—Except as provided in the Compensation.

Code of Civil Procedure, when a declaration of trust is silent upon
the subject of compensation the trustee is entitled to the same com-
pensation as an executor. If it specifies the amount of his com-
pensation, he is entitled to the amount thus specified and no more.
If it directs that he shall be allowed a compensation but does not
specify the rate or amount, he is entitled to such compensation
as may be reasonable under the circumstances. If there are two
or more trustees, the compensation shall be apportioned among the
trustees according to the services rendered by them respectively.

Cross REFERENCH

Involuntary trustee entitled to no compensation when, see section 1026.

Src. 1026. INVOLUNTARY TRUSTEE—An involuntary trustee, who [mvomniary frustee.

becomes such through his own fault, has none of the rights men-
tioned in this subchapter.

Cross REFERENCE

Involuntary trustee, defined, see sectlons 988, 984, and 9085, Anée, pp. 1308, 1250.

Termination of the

TERMINATION OF THE TRUST trust.
Sge. 1027. TrusT, HOW EXTINGUISHED.—A trust is extinguished Fowexinguished.
by the entire fulfillment of its object, or by such object becoming
impossible or unlawful.
Not revocable.

Sgc. 1028. Nor revocaBLE—A trust can not be revoked by the
trustor after its acceptance, actual or presumed, by the trustee
and beneficiaries, except by the consent of all the beneficiaries,
unless the declaration of trust reserves a power of revocation to
the trustor, and in that case the power must be strictly pursued.

Sgc. 1029. TrustEE’s oFFICE, HOW vACATED.—The office of a trustee  How
is vacated:

1. By his death; or

2. By his discharge.

Sxe. 1030. TRUSTEE, HOW DISCHARGED.—A. trustee can be discharge
from his trust only as follows:

1. By the extinction of the trust;

2. By the completion of his duties under the trust;

trostee’s office

d  How discharged.



1264

Removal by district
court.

Ante, p. 1260,

Sueccession  or ap-
pointment of new trus-
tees,

Appointment by
court,

Survivorship be-
tween cotrustees.

‘When distriet court
to appoint.

EAGENQY IN (tEN-

JASH: W PN

Definition.

Ante, p. 1251,
Amnte, p. 1251,
Capacity io appoint;

to serve as.

General or speeial.

Aciual or ostensible.

72d CONGRESS. SESS. II. CH. 128. FEBRUARY 27, 1933.

8. By such means as may be prescribed by the declaration of
trust;

4. i3y the consent of the beneficiary, if he have capacity to con-
tract;

5. iSy the judgment of a competent tribunal, in a direct proceed-
ing for that purpose, that he is of unsound mind; or

6. By the district court. o

Src. 1031. REMOVAL BY DISTRICT COURT.—The district court may
remove any trustee who has violated or is unfit to execute the trust,
or may accept the resignation of a trustee.

CRross REFERENCE

Bemoval for adverse interest, see gection 1001,
SUCCESSION OR APPOINTMENT OF NEW TRUSTEES

Skc, 1032. APPOINTMENT OF TRUSTEE BY COURT TO FILL VACANCY.—
The district court must appoint a trustee whenever there is a va-
cancy, and the declaration of trust does not provide a practical
method of appointment. In all cases of appointment of any trustee
or trustees by any court, if the cestui que trustent, or any one of
them are of the age of fourteen years, they, or the one or more of
them of the age of fourteen years, may make nomination, to the
court, and unless such nominee or nominees are incompetent, upon
one or more of the grounds of incompetency specified in the Code
of Civil Procedure, to discharge the duties of trustee, the court
must appoint such nominee, or nominees, as trustee, or trustees,
as the case may be.

Src. 1033. SURVIVORSHIP BETWEEN COTRUSTEES.—On the death, re-
nunciation, or discharge of one of several cotrustees the trust sur-
vives to the others. )

Sec. 1034. DISTRICT COURT TO APPOINT TRUSTEE WHEN.—When s
trust exists without any appointed trustee, or where all the trustees
renounce, die, or are discharged, the distriet court must appoint
another trustee and direct the execution of the trust. The court
may, in its discretion, appoint the original number, or any less
number of trustees.

CHAPTER 51—AGENCY IN GENERAL
DEFINITION OF AGENCY

Sec. 1035. AeeNcy, waHAT.—An agent is one who represents an-
other, called the principal, in dealings with third persons. Such
representation is called agency.

Cross REFERENOE;S
Agents, see sections 875 to 878.
Factors, see sections 879 et seq.

Sec. 1036. WHO MAY APPOINT, AND WHO MAY BE AN AGENT.—ANY
person having capacity to contract may appoint an agent, and any
person may be an agent.

Seo. 1037. AGENTS, GENERAT, OR SPECIAL—An agent for a particular
act otr transaction is called a special agent. All others are general
agents.

Sec. 1038. A¢ENCY, ACTUAL OR OSTENSIBLE—An agency is either
actual or ostensible.
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Cro8s REFERENCES

Actual agent’s authority, see sections 1052, 1053, 1055, and 1056,
Ostensible agent’s authority, see sections 1052, 1054 to 1056, and 1067.

Skc. 1039. AcruaL AceNoy.—An agency is actusl when the agent
is really employed by the principal.

Src. 1040. OsTENSIBLE AGENCY.—An agency is ostensible when the
principal intentionally, or by want of ordinary eare, causes a third
l}:eriqn to believe another to be his agent who is not really employed

im.
v Cross REFERENCE

Compare section 1054.

AUTHORTTY OF AGENTS

Sko. 1041. WHAT AUTHORITY MAY BE CONFERRED.—AN agent may be
authorized to do any acts which his principal might do, except those
to which the latter 1s bound to give his personal attention.

Cross REFERENCE
Delegation of authority by agent, see sectionsg 1077 to 1079.

Sec. 1042. AGENT MAY PERFORM ACTS REQUIRED OF PRINCIPAL BY
cope—REvery act which, according to this code, may be done by or to
any person, may be done by or to the agent of such person for that
purpose, unless a contrary intention clearly appears.

Sro. 1043.—AGENT CAN NOT HAVE AUTHORITY TO DEFRAUD PRIN-
ciPaL—An agent can never have authority, either actual or osten-
sible, to do an act which is, and is known or suspected by the person
with whom he deals, to be a fraud upon the principal.

Sro. 1044. CrEATION OF AGENCY.—An agency may be created, and
an authority may be conferred by a precedent authorization or a sub-
sequent ratification.

Sec. 1045. CONSIDERATION UNNECESSARY.—A consideration is not
necessary to make an authority, whether precedent or subsequent,
binding upon the principal.

Src. 1046. I'orm or avTHORITY.—An oral authorization is suffi-
cient for any purpose, except that an authority to enter into a con-
tract required by law to be in writing can only be given by an
instrument in writing.

Cross REFEREINCES

Power of attorney to execute mortgage, see gsection 1345
Statute of frauds, see sections 451 and 600,

Sec. 1047. RATIFICATION OF PART OF A TRANSACTION.—Ratification
of part of an indivisible transaction is a ratification of the whole.

Sec. 1048. RATIFICATION OF AGENTS AcT.—A ratification can be
made only in the manner that would have been necessary to confer
an original authority for the act ratified, or where an oral authoriza-
tion would suffice, by accepting or retaining the benefit of the act
with notice thereof.

Cros8s REFERENCES

Ratification of part, see section 1047.
Ratification is not binding, and may be rescinded, if made without full
knowledge of the facts, see section 1051,

Sgc. 1049. WHEN RATIFICATION vom.—A ratification is not valid
unless, at the time of ratifying the act done, the principal has power
to confer authority for such an act.

3051°—33——=80
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Sgc. 1050. RATIFICATION NOT TO WORK INJURY TO THIRD PERSONS.—
No unauthorized act can be made valid, retroactively, to the prejudice
of third persons, without their consent.

Sue. 1051. RESCISSION OF RATIFICATION.—A ratification may be re-
scinded when made without such consent as is required in a contract,
or with an imperfect knowledge of the material facts of the trans-
action ratified, but not otherwise.

Sgo. 1052. MEASURE OF AGENT'S AUTHORITY.—An agent has such
authority as the principal, actually or ostensibly, confers upon him.

Cross REFERENCES

Actual agent, defined, see section 1039,
Extent of authority, see sections 1055 to 1057 and 1063.
Ostensible agency, see sections 1054 to 1056, 1063, and 1067.

Src. 1053. ACTUAL AUTHORITY, WHAT.—Actual authority is such
as a principal intentionally confers upon the agent, or intentionally,
or by want of ordinary care, allows the agent to believe himself to
possess.

Skc. 1054. OSTENSIBLE AUTHORITY, WHAT.—Ostensible authority is
such as a principal, intentionally or by want of ordinary care, causes
or allows a third person to believe the agent to possess.

CRoOss REFERENCES

Estoppel from a subsequent ratification, see sections 1044, 1048, and 1049
to 1051.
Ostensible agent, defined, see section 1040.

Sec. 1055. AGENT'S AUTHORITY AS TO PERSONS HAVING NOTICE OF
RESTRICTIONS UPON IT.—Every agent has actually such authority as
is defined by this chapter and chapter 52 of this code, unless spe-
cially deprived thereof by his principal, and has even then such
authority ostensibly, except as to persons who have actual or con-
structive notice of the restriction upon his authority.

Cross REFERENCE
Txtent of authority, see sections 1052, 1056, 1057, and 1063.

" Src. 1056. AGENT'S NECESSARY AUTHORITY.—An agent has author-
ity:
1. To do everything necessary or proper and usual, in the ordinary
course of business, for effecting the purpose of his agency; and
2. To make a representation respecting any matter of fact, not
including the terms of his authority, but upon which his right to
use his authority depends, and the truth of which can not be deter-
mined by the use of reasonable diligence on the part of the person
to whom the representation is made.

Cross REFERENCE

Extent of authority, see sections 1052, 1055, 1057, and 1063.

Sec. 1057. AGENT'S POWER TO DISOBEY INSTRUCTIONS.—An agent
has power to disobey instructions in dealing with the subject of
the agency, in cases where it is clearly for the interest of his prin-
cipal that he should do so, and there is not time to communicate
with the principal.

Cross REFERENCE
Bxtent of authority, see sections 1052, 1055, 1056, and 1063,
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SeC. 1058.—AUTHORITY TO BE CONSTRUED BY ITS SPECIFIC RATHER
THAN BY ITS GENERAL TERMS.—When an authority is given partly in
general and partly in specific terms, the general authority gives no
higher powers than those specifically mentioned.

Skc. 1059. EXCEPTIONS TO GENERAL AUTHORITY.—An authority ex-
pressed in general terms, however broad, does not authorize an
agent:

1(.1 To act in his own name, unless it is the usual course of business
to do so;

2. To define the scope of his agency; or ,

3. T';) do any act which a trustee is forbidden to do by sections 996
to 1007.

CrosS REFERENCES

Defining scope of agency, see section 1056 (2).
Obligation of trustees, see sections 996 to 1007.

Sec. 1060. WHAT INCLUDED IN AUTHORITY T0 SELL PERSONAL PROP-
ERTY.—An authority to sell personal property includes authority to
warrant the title of the principal and the quality and quantity of
the property.

Sec. 1061. AUTHORITY OF GENERAL AGENT TO RECEIVE PRICE OF PROP-
zrTY—A general agent to sell, who is intrusted by the principal
with the possession of the thing sold, has authority to receive the
price.

Cross REFERENCE

Agent to collect, see section 877.

SeB, 1062. AUTHORITY OF SPECIAL AGENT TO RECEIVE PRICE—A. spe-
cial agent to sell has authority to receive the price on delivery of
the thing sold, but not afterwards.

MUTUAL OBLIGATIONS OF PRINCIPALS AND THIRD PERSONS

Sec. 1063. PRINCIPAL, HOW AFFECTED BY ACTS OF AGENT WITHIN
THE SCOPE OF HIS AUTHORITY.—An agent represents his principal for
all purposes within the scope of his actual or ostensible authority,
and all the rights and liabilities which would accrue to the agent
from transactions within such limit, if they had been entered into
on his own account, accrue to the principal.

Cross REFERENCE
Extent of agent’s authority, see sections 1052, 1055, 1056, and 1067,

Sec. 1064. PriNcIPAL, WHEN BOUND BY INCOMPLETE EXECUTION OF
AUTHORITY.—A. principal is bound by an incomplete execution of an
authority when it is consistent with the whole purpose and scope
thereof, but not otherwise.

Sec. 1065. NOTICE TO AGENT, WHEN NOTICE TO PRINCIPAL—AS
against a principal, both principal and agent are deemed to have
notice of whatever either has notice of, and ought, in good faith and
the exercise of ordinary care and diligence, to communicate to the
other.

Sec. 1066, OBLIGATION OF PRINCIPAL WHEN AGENT EXCEEDS HIS
AUTHORITY.—When an agent exceeds his authority, his principal is
bound by his authorized acts so far only as they can be plainly sep-
arated from those which are unauthorized.

Sko. 1067. FOR ACTS DONE UNDER A MERELY OSTENSIBLE AUTHORITY.—
A principal is bound by acts of his agent, under a merely ostensible
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authority, to those persons only who have in good faith, and without
want of ordinary care, incurred a liability or parted with value,
upon the faith thereof.

Cross REFERENCE
Ostensible authority, see sections 1054 to 1056.

Sec. 1068, WHEN EXCLUSIVE CREDIT IS GIVEN To AGENT.~—If exclu-
sive credit is given to an agent by the person dealing with him, his
principal is exonerated by payment or other satisfaction made by
him to his agent in good faith, before receiving notice of the
creditor’s election to hold him responsible.

Sec. 1069. RieHTS OF PERSON WHO DEALS WITH AGENT WITHOUT
ENOWLEDGE OF AGENCY.—One who deals with an agent without know-
ing or having reason to believe that the agent acts as such in the
transaction, may set off against any claim of the principal arising
out of the same, all claims which he might have set off against the
agent before notice of the agency.

Sec. 1070. INSTRUMENT INTENDED TO BIND PRINCIPAL DOES BIND
HIM.—An instrument within the scope of his authority by which an
agent intends to bind his principal, does bind him if such intent is
plainly inferable from the instrument itself.

Sec. 1071. PRINCIPAL’S RESPONSIBILITY FOR AGENT'S NEGLIGENCE,
WRONGFUL ACT, OR OMISSION.—Unless required by or under the author-
ity of law to employ that particular agent, a principal is responsible
to third persons for the negligence of his agent in the transaction
of the business of the agency, including wrongful acts committed
by such agent in and as a part of the transaction of such business,
and for his willful omission to fulfill the obligations of the principal.

Sec. 1072. SamB—A principal is responsible for no other wrongs
committed by his agent than those mentioned in section 1071, unless
he has authorized or ratified them, even though they are committed
while the agent is engaged in his service,

OBLIGATIONS OF AGENTS TO THIRD PERSONS

Smo. 1078, Wasranty or svrHORITY—One who assumes to act
as an agent thereby warrants, to all who deal with him in that
capacity, that he has the authority which he assumes,

Cross REFERBNCE
Damages for breach of warranty of authority, see section 1612,

Sec. 1074. AeENT’S RESPONSIBILITY TO THIRD PERSONS.—One who
assumes to act as an agent is responsible to third persons as a prin-
cipal for his acts in the course of his agency, in any of the following
cases, and in no others:

1. When, with his consent, credit is given to him personally in a
transaction ; ’

2. When he enters into a written contract in the name of his prin-
cipal, without believing, in good faith, that he has authority to
do so3 or

3. When his acts are wrongful in their nature.

Sec. 1075. OBLIGATION OF AGENT TO SURRENDER PROPERTY TO THIRD
rersON.—If an agent receives anything for the benefit of his prin-
cipal, to the possession of which another person is entitled, he must,
on demand, surrender it to such person, or so much of it as he has
under his control, at the time of demand, on being indemnified for
any advance which he has made to his principal, in good faith, on
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account of the same; and is responsible therefor, if, after notice from
the owner, he delivers it to his principal.

CrosS REFERENCH

Compare with sections on deposit, see sections 705, 708, and 709.

Seo. 1076. Copr PROVISIONS GOVERNING.—The provisions of this sub-
chapter are subject to the provisions of sections 15 to 28.

DELEGATION OF AGENCY

Src. 1077. AGENT’S DELEGATION OF HIS POWERS.—AN agent, unless
specially forbidden by his principal to do so, can delegate his powers
to another person in any of the following cases, and in no others:

1. When the act to be done is purely mechanical;

2. When it is such as the agent can not himself, and the subagent
can lawfully perform;

3. When it is the usage of the place to delegate such powers; or

4. When such delegation is specially authorized by the principal.

Sec. 1078. AGENT’S UNAUTHORIZED EMPLOYMENT OF SUBAGENT.—If
an agent employs a subagent without authority, the former is a prin-
cipal and the latter his agent, and the principal of the former has no
connection with the latter.

CrosS8 REFERINCE .
As to liability of agent of an agent to principal, see section 878
Sec. 1079. SUBAGENT, RIGHTFULLY APPOINTED, REPRESENTS PRINCI-
PAL—A subagent, lawfully appointed, represents the principal in like

manner with the original agent; and the original agent is not respon-
sible to third persons for the acts of the subagent.

TERMINATION OF AGENCY

Skc. 1080. TERMINATION OF AGENCY.—An agency is terminated, as oy

to every person having notice thereof, by—

1. The expiration of its term;

2. The extinction of its subject;

3. The death of the agent;

4. His renunciation of the agency; or

5. The incapacity of the agent to act as such. .

Sgc. 1081. Same—TUnless the power of an agent is coupled with
an interest in the subject of the agency, it is terminated, as to every
person having notice thereof, by—

1. Its revocation by the principal;

2. His death; or .

3. His incapacity to contract.

CHAPTER 52—FACTORS

Sro. 1082. Facror, waAT.—A factor is an agent, as defined by sec-
tion 879. -

Sgc. 1083. ACTUAL AUTHORITY oF Facror.—In addition to the au-
thority of agents in general, a factor has actual authority from his
principal, unless specially restricted: )

1. To insure property consigned to him uninsured;

2. To sell, on credit, anything intrusted to him for sale, except such
things as it is contrary to usage to sell on credit; but not to pledge,
mortgage, or barter the same; and
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8. To delegate his authority to his partner or servant, but not to
any person in an independent employment.

Cross REFERENCE

Sale on credit by factor, see section 881.

Szc. 1084. OsrensiBLe AuTHORITY.—A factor has ostensible author-
ity to deal with the property of his principal as his own, in transac-
tions with persons not having notice of the actual ownership.

CHAPTER 53—PARTNERSHIP IN GENERAL
WHAT CONSTITUTES A PARTNERSHIP

Sec. 1085. ParrNErsHIP, WHAT.—Partnership is the association of
two or more persons, for the purpose of carrying on business to-
gether, and dividing its profits between them.

Cross REFERENCES

Dividing profits implies division of losses, see section 1091,
General partnership, what, see section 1100.

Src. 1086. SurrowNERs.—Part owners of a ship do not, by simply
using it in a joint enterprise, become partners as to the ship.

Sec. 1087. ForMATION OF PARTNERSHIP.—A partnership can be
formed only by the consent of all the parties thereto, and therefore
no new partner can be admitted into a partnership without the con-
sent of every existing member thereof.

CRross REFERENCE
Formation of special partnership, see sections 1124 et seq,

PARTNERSHIP PROPERTY

Src. 1088, PARTNERSHIP PROPERTY, WHAT.—The property of a part-
nership consists of all that is contributed to the common stock at
the formation of the partnership, and all that is subsequently
acquired thereby.

Sgc. 1089, PARTNER’S INTEREST IN PARTNERSHIP PROPERTY.—The
interest of each member of a partnership extends to every portion
of its property.

Sec. 1090. PARTNER’S SHARE IN PROFITS AND LossES.—In the absence
of any agreement on the subject the shares of partners in the profit
or loss of the business are equal, and the share of each in the part-

nership property is the value of his original contribution, increased
or diminished by his share of profit or loss.

Cross REFERENCE
Accounting between partners, see section 1096.

Sec. 1091. WHEN DIVISION OF LOSSES IMPLIED.—An agreement to
divide the profits of a business implies an agreement for a corre-
sponding division of its losses, unless it is otherwise expressly
stipulated.

Sec. 1092. PARTNER MAY REQUIRE APPLICATION OF PARTNERSHIP
PROPERTY TO PAYMENT OF DEBTS.—Each member of a partnership may
require its property to be applied to the discharge of its debts, and
has a lien upon the shares of the other partners for this purpose,
and for the payment of the general balance, if any, due to him.
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Sec. 1093. Wmat PROPERTY IS PARTNERSHIP PROPERTY BY PRESUMP-
TioN.—Property acquired with partnership funds is presumed to
be partnership property.

MUTUAL OBLIGATION OF PARTNERS

Sec. 1094. PARTNERS TRUSTEES FOR EACH OTHER.—The relations of
partners are confidential. They are trustees for each other within
the meaning of chapter 49 of this code, and their obligations as such
trustees are defined by that chapter.

Cross REFERENCE
Chapter 49 of this code, see sections 986 to 1009.

Src. 1095. Goop FAITH TO BE OBSERVED BETWEEN THEM.—In all
proceedings connected with the formation, conduct, dissolution, and
liquidation of a partnership, every partner is bound to act in the
highest good faith toward his copartners. He may not obtain any
advantage over them in the partnership affairs by the slightest mis-
representation, concealment, threat, or adverse pressure of any kind.

CRro8s REFERENCES

In what business partner may not engage, See sections 1106 et seq.
Mutual obligations of partners, see sections 1105 et seq.
Partners act in bad faith, effect of, see section 1104.

Src. 1096. MUTUAL IIABILITY OF PARTNERS TO ACCOUNT.—Each
member of a partnership must account to it for everything that he
receives on account thereof, and is entitled to reimbursement there-
from for everything that he properly expends for the benefit thereof,
and to be indemnified thereby for all losses and risks which he neces-
sarily incurs on its behalf.

Cross REFERENCE

Partner’s acts bind firm, see section 1102.

Sec. 1097. No COMPENSATION FOR SERVICES TO FIRM.—A partner
is not entitled to any compensation for services rendered by him
to the partnership, except by special agreement.

RENUNCIATION. OF PARTNERSHIP

Src. 1098 —RENUNCIATION OF FUTURE PROFITS EXONERATES FROM
LIABILITY—A partner may exonerate himself from all future lia-
bility to a third person, on account of the partnersh}ip, by renounc-
ing, in good faith, all participation in its future profits, and giving
notice to such third person, and to his own copartners, that he has
made such renunciation, and that, so far as may be in his power,
he dissolves the partnership and does not intend to be liable on
account thereof for the future.

Cross REFERENCE

Dissolution of partunership, see sections 1113 et seq.

Sgo. 1099. Errrcr oF RENUNCIATION.—After a partner has given on,

notice of his renunciation of the partnership, he can not claim any
of its subsequent profits, and his copartners may proceed to dissolve

the partnership.
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CRrosS IREFERENCES

Post, . 1274, Dissolution of partnership, see section 1113.
Post, . 1275. Liquidation of partnership, see sections 1119 et seq.

NGENERAL PART- CHAPTER 54.—GENERAL PARTNERSHIP
Definition. WHAT IS A GENERAL PARTNERSIIIP

Szc. 1100. GENERAL PARTNERSHIP, WHAT.—Lvery partnership that
is not formed in accordance with the law concerning special partner-
ships, and every special partnership, so far only as the general
partners are concerned, is a general partnership.

Cross REFERENCES

Ante, p. 1270. Partnership, what, see section 1085.

Post, pp. 1275, 1278, Special partnerships, see sections 1124 and 1146.

Post, p. 1278. Special partnership becomes general parinership when, see section 1145,
,, Powers and author- POWERS AND AUTHORITY OF PARTNERS
ity of partners.

Majority. Smo. 1101. Powrr oF MAJORITY OF PARTNERS.—DUnless otherwise

expressly stipulated, the decision of the majority of the members
of a general partnership binds it in the conduct of its business.

Cross REFERENCE

Post, p. 1276. Power, rights, and duties of special partners, see section 1131 et seq.

Individusl. Skc. 1102. AUTHORITY OF INDIVIDUAL PARINER—Every general
partner is agent for the partnership in the transaction of its business,
and has aut%ority to do whatever is necessary to carry on such busi-
ness in the ordinary manner, and for this purpose may bind his
copartners by an agreement in writing.

Oross REFERENCES

<nte, p, 1271, Common liability for losses, see section 1006,
Post, p, 123, Liability of partners for each other's acts, see section 1110,
foaations on st Spe, 1103, WHAT AUTHORITY PARTNER HAS NOT~—A partner, as

stich, has not authority to do any of the following acts unless his
copartners have wholly abandoned the business to him or are
incapable of acting:

1. To make an assignment of the partnership property or any
portion thereof to a creditor, or to a third person in trust for the
benefit of a creditor, or of all creditors;

2. To dispose of the good will of the business;

8. To dispose of the whole of the partnership property at once,
unless it consists entirely of merchandise;

4. To do any act which would make it impossible to carry on the
ordinary business of the partnership;

5. To confess a judgment;

6. To submit a partnership claim to arbitration; or

) ) 7. To do any other act not within the scope of section 1102.
imetectany, 0 ™ Sre. 1104, PARTNER’S ACTS IN BAD FAITH, WHEN INEFFECTUAL—A
partoer is not bound by any act of a copartner, in bad faith toward
him, though within the scope of the partner’s powers, except in
favor of persons who have in good faith parted with value in
reliance upon such act,
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Cross REFERENCES

Good faith, duty to observe, see section 1095.
Liability of partners for each other’s acts, see section 1110,
Partners are trustees for each other, see section 1094.

MUTUAL OBLIGATIONS OF PARTNERS

Sec. 1105. ProrFiTs OF INDIVIDUAL PARTNER.—AIl profits made by
a general partner, in the course of any business usually carried on
by the partnership, belong to the firm.

Cro8s REFERENCE
Mutual obligations of partners, see sections 1084 et seq.

Sec. 1106. IN WHAT BUSINESS PARTNER MAY NOT ENGAGE—A gen-
eral partner who agrees to give his personal attention to the business
of the partnership may not engage in any business which gives
him an interest adverse to that of the partnership or which prevents
him from giving to such business all the attention which would be

advantageous to it.
Cross REFERENCE

Accounting by partner, see section 1108,

Sec. 1107. IN WHAT HE MAY ENGAGE—A partner may engage in
any separate business except as otherwise provided by sections
1105 and 1106.

Sgo. 1108. MUST ACCOUNT TO FIRM FOR PROFITS.—A general partner
transacting business contrary to the provisions of this subchapter
may be required by any copartner to account to the partnership for
the profits of such business.

LIABILITY OF PARTNERS

Sec. 1109. LIABILITY OF PARTNERS TO THIRD PERSONs.—Every gen-
eral partner is liable to third persons for all the obligations of the
partnership, jointly with his copartners.

Cro8g REFERENCES

As to joint and several obligations generally, see sections 427 et seq.
Effect of release of one of several joint debtors, see sectlon 488,
Liability of general partners in special partnership, see section 1188,
Liability of special partners, gsee gection 1140.

Special partner llable as general partner when, see sectlon 1141,

Sec. 1110. LIABILITY FOR EACH OTHER'S ACTS A8 AGENTS——The lin-
bility of general partners for each other’s acts is defined by chapter
51 of this code on agency.

Crogs REFERENCES

Acts a partner is not authorized to do, see section 1103.
Authority of individual partner, see sections 1102 and 1103,
Effect of acts of partner done in bad faith, see section 1104,
Agency, see sections 1035 to 1081.

Sec. 1111. LiABILITY OF ONE HELD OUT AS PARTNER—Anyone per-
mitting himself to be represented as a partner, general or special,
is liable, as such, to third persons to whom such representation is
communicated, and who, on the faith thereof, give credit to the
partnership.

Sec. 1112. NO ONE LIABLE A8 PARTNER UNLESS HELD OUT AS SUCH.—
No one is liable as a partner who is not such in fact, except as
provided in section 1111.

1273

Anie, p. 1271.

Ange, p. 1271.
Mutual obligations.

Profits of individual
partner.

Anie, p. 1271,

In what business
pertner may notengega.

In whet he may
engage.

Must account o
firm for profits.

Lisbility of partners.

To third persons.

Ante, p. 1182,
Ante, p. 1160,
Post, p. 1277,
Port, p. 1277,
Pos, p. 1277,

Liability as agents.

Ante, p. 1272
Anie, p. 1272,
Ante, p. 1272,
Anie, p. 1264,

Liability of one
oul as partner,

No lability wnnless
80 held cut.



1274

Termination of part-
nership.

Duration.

Post, p. 1278.
Post, p. 1275.
Ante, p. 1271,

Total dissolution.

Post, p. 1275.
Ante, p. 1271,
Post, p. 1278,

Partial.

When partner en-
titled to.

Ante, p. 1271.
Notice of termina-
tion.

Post, p. 1278,

72d CONGRESS. SESS. II. CH. 128. FEBRUARY 27, 1933.

TERMINATION OF PARTNERSHIP

Sec. 1113. DuraTioN oF PARTNERsHIP.—If no term is prescribed
by agreement for its duration, a general partnership continues until
dissolved by a partner or by operation of law.

CROSS REFERENCES

Dissolution of special partnership, see section 1145,
Liquidation of partnership, see sections 1119 et seq.
Renunciation of partnership by partner, see sections 1098 and 1099.

Skc. 1114. ToTAL DISSOLUTION OF PARTNERSHIP.—A general part-
nership is dissolved as to all the partners—

1. By lapse of the time prescribed by agreement for its duration;

2. By the expressed will of any partner, if there is no such agree-
ment;

3. By the death of a partner;

4. By the transfer to a person, not a partner, of the interest of
any partner in the partnership property;

5. By war, or the prohibition of commercial intercourse between
the country in which one partner resides and that in which another
resides; or

6. By a judgment of dissolution.

CRrOss REFERENCES

Partner’s power after dissolution of firm, see sections 1119 et seq.
Renunciation of partnership by partner, see sections 1098 and 1099,
Special partnership, dissolution of, see section 1145,

Sec. 1115. PagriaL pissoLuTioN.—A general partnership may be
dissolved, as to himself only, by the expressed will of any partner,
notwithstanding his agreement for its continuance, subject, however,
to liability to his copartners for any damage caused to them thereby,
unless the circumstances are such as entitle him to a judgment of
dissolution.

SEC. 1116. PARTNER ENTITLED TO DISSOLUTION.—A general partner
is entitled to a judgment of dissolution—

1. When he, or another partner, becomes legally incapable of
contracting;

2. When another partner fails to perform his duties under the
agreement of partnership, or is guilty of serious misconduct; or

3. When the business of the partnership can be carried on only at
a permanent loss.

Cross REFERENCE

Dissolution on renunciation of partnership by copartner, see section 1099.

Sec. 1117. Norice oF TermiNATION.—The liability of a general
partner for the acts of his copartners continues, even after a dissolu-
tion of the copartnership, in favor of persons who have had dealings
with and given credit to the partnership during its existence, until
they have had personal notice of the dissolution; and in favor of
other persons until such dissolution has been advertised in a news-
paper printed in English and of general circulation in the Canal
Zone, to the extent in either case to which such persons part with
value in good faith, and in the belief that such partner is still a
member of the firm.

Cross REFERENCE

Compare section 1145.
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Sgc. 1118. NOTICE BY CHANGE OF NAME.—A change of the partner-
ship name, which plainly indicates the withdrawal of a partner,
is sufficient notice of the fact of such withdrawal to all persons to
whom it is communicated; but a change in the name, which does
not contain such an indication, is not notice of the withdrawal of
any partner.

LIQUIDATION

Sec. 1119. PowERS OF PARTNERS AFTER DISSOLUTION.—After the
dissolution of a partnership, the powers and authority of the
partners are such only as are prescribed by this subchapter.

Cross REFERENCE

Dissolution of partnership, see sections 1113 et seq.

Sre, 1120. WHO MAY ACT IN LIQUIDATION.~—Any member of a
general partnership may act in liquidation of its affairs, except as
provided by section 1121.

Src. 1121. WHO MAY NOT ACT IN LiQUIDATION.—If the liquidation
of a partnership is committed, by consent of all the partners, to
one or more of them, the others have no right to act therein; but
their acts are valid in favor of persons parting with value, in good
faith, upon credit thereof.

Sec. 1122. POwERS OF PARTNERS IN LIQUIDATION.—A partner
authorized to act in liquidation may collect, compromise, or release
any debts due to the partnership, pay or compromise any claims
against it, and dispose of the partnership property.

Sec. 1123. WHAT PARTNER MAY DO IN LIQUIDATION.—A partner

authorized to act in liquidation may indorse, in the name of the firm,
promissory notes or other obligations held by the partnership for
the purpose of collecting the same, but he can not create any new
obligation in its name or revive a debt against the firm, by an
acknowledgment, when an action thereon is barred under the
provisions of the Code of Civil Procedure.

CHAPTER 55—SPECIAL PARTNERSHIP
FORMATION

Skc. 1124.—FORMATION OF SPECIAL PARTNERSHIP.—A. special part-
nership may be formed by two or more persons, in the manner and
with the effect prescribed in this chapter, for the transaction of any
business except banking or insurance by an insurer.

CrO8S REFERENCE

No partnership until compliance with law, see section 1129.

Skc. 1125. Or wHAT TO CONSIST.—A special partnership may
consist of one or more persons called general partners, and one or
more persons called special partners.

Skc. 1126. CERTIFIED STATEMENT.—Persons desirous of forming a
special partnership must severally sign a certificate, stating:

1. The name under which the partnership is to be conducted;

2. The general nature of the business intended to be transacted;

8. The names of all the partners, and their residences, specifying
which are general and which are special partners;

4. The amount of capital which each special partner bas con-
tributed to the common stock; ) ] )

5. The periods at which such partnership will begin and end.
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SEc. 1127. ACKNOWLEDGED AND RECORDED; FALSE STATEMENT.—Cer-
tificates under section 1126 must be acknowledged by all the partners,
before the clerk of the district court and filed in his office, and shall
be open to public inspection. If any false statement is made in
any such certificate, all the persons interested in the partnership are
liable, as general partners, for all the engagements thereof.

Cross REFERENCES

Liability for false statements, see section 1140,
Liability for unintentional acts, see section 1141,

Src. 1128. ArFIpAVIT AS TO SUMS CONTRIBUTED.—A affidavit of each
of the partners, stating that the sums specified in the certificate
of the partnership as having been contributed by each of the special
partners, have been actually and in good faith paid, in the lawful
money of the United States, must be filed in the same office with
the original certificate.

Skc. 1129. No PARTNERSHIP UNTIL COMPLIANCE—No special partner-
ship is formed until the provisions of sections 1124 to 1128 are
complied with.

Sec. 1130. RENEWAL OF SPECIAL PARTNERSHIP.—Ivery renewal or
continuance of a special partnership must be certified, filed, and
verified in the same manner as upon its original formation.

CRoss REFERENCE
Compare with section 1143.

POWERS, RIGHTS, AND DUTIES OF PARTNERS

Src. 1131. Wro 10 po BUsINESs.—The general partners only have
authority to transact the business of a special partnership.

Skc. 1132. SPRCIAL PARTNERS MAY ADVISE—A special partner may
at all times investigate the partnership affairs, and advise his part-
ners, or their agents, as to their management.

Src. 1133, MAY LOAN MONRY ; INSOLVENCY.~—A special partner may
lend money to the partnership, or advance money for it, and take
from it security therefor, and as to such loans or advances has the
same rights as any other creditor; but in case of the insolvency of
the partuership, all other claims which he may have against it must
be postponed until all other creditors are satisfied.

Swc. 1184, GENERAL PARTNERS MAY SUR AND BE SUED—In all matters
relating to a special partnership, its general partners may sue and
be sued alone, in the same manner as if there were no special partners.

Sec. 1135. WiTepRAWAL OF capiTaL—No special partner, under

any pretense, may withdraw any part of the capital invested by him
in the partnership, during its continuance,

Cross REFERENCE
Withdrawal of capital, see section 1137.

Sec. 1136. INTEREST AND PROFITS.—A special partner may receive
such lawful interest and such proportion of profits as may be agreed
upon, if not paid out of the capital invested in the partnership by
him, or by some other special partner, and is not bound to refund
the same to meet subsequent losses.

Src. 1137. ResvLr oF WiTHDRAWING caPTPAL—If a special partner
withdraws capital from the firm, contrary to the provisions of this
subchapter, he thereby becomes a general ‘partner.
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.
CrosSs REFERENCH

Withdrawal of capital, see section 1135.

Skc. 1138. PREFERENTIAL TRANSFER vorp.—Every transfer of the
property of a special partnership, or of a partner therein, made after
or in contemplation of the insolvency of such partnership or partner,
with intent to give a preference to any creditor of such partnership
or partner over any other creditor of such partnership; is void
against the creditors thereof; and every judgment confessed, lien
created, or security given, in like manner and with the like intent,
is in like manner void.

LIABILITY OF PARTNERS

Sgc. 1189. Liasemary oF PARTNERS.—The general partners in a
special partnership are liable to the same extent as partners in a
general partnership.

Cross REFERENCHE

Liability of general pariners, see section 1109.

Spe. 1140. Or spECIAL PARTNERs.—The contribution of a special
partner to the capital of the firm, and the increase thereof, ig liable
for its debts, but he is not otherwise liable therefor, except as follows:

1. If he has willfully made or permitted a false or materially
defective statement in the certificate of the partnership, the affidavit
filed therewith, or the published announcement thereof, he is liable,
as a general partner, to all creditors of the firm;

9. 1f he has willfully interfered with the business of the firm,
except as permitted in sections 1131 to 1138, he is liable in like
manner; or

3. If he has willfully joined in or assented to an act contrary
to any of the provisions of said sections 1131 to 1138, he is liable
in like manner.

Cross REFERENCE

Talse certificate, see sections 1127 and 1129,

Sgc. 1141. LIABILITY FOR UNINTENTIONAL ACT.—When & special
partner has unintentionally done any of the acts mentioned in sec-
tion 1140, he is liable, as a general partner, to any creditor of the
firm who has been actually misled thereby to his prejudice.

Crog8 REFERENCES

False statement in certificate, see sections 1127 and 1140,
Liability of general partners, see sectlon 1109,

Suc. 1142, WHO MAY QUESTION EXISTENCE OF SPECIAL PARTNER-
sare.—One who, upon making a contract with a partnership, accepts
from or gives to it a written memorandum of the contract, statin%
that the partnership is special, and giving the names of the specia
partners, can not afterwards charge the persons thus named as gen-
eral partners upon that contract, by reason of an error or defect in
the proceedings for the creation of the special partnership, prior to
the acceptance of the memorandum, if an effort has been made by
the partners, in good faith, to form 2 special partnership in the
manner required by sections 1124 to 1130,

1277

Ande, p. 1276.

Preferential transfer
void.

Tdsbility of partners.

Genersl partners.

Ante, p. 1273,

Special parinera.

Ante, p. 1276,

Ante, p. 1276.

Lisbility for unip-
tentional act.

Ante, p. 1276,
Ante, p. 1273,

Who msy guestion
existence of special
partnership.

Anie, p. 1275,



1278

Alteration and dis-
solution.

‘When special be-
comes general.

Ante, p. 1276,

Admission of new
partners.

Dissolution of special
partnership; notice.

Ante, p. 1274,

Use of special pari-
ner’s name,

INSURANCE IN
GENERAL.

Ante, p. 1147,

“Insurance,” de
fined.

Post, p. 1288,
What may be in-
sured.

‘What events may be
insured against.

Post, p. 1279,
Post, p. 1250

72d CONGRESS. SESS. II. CH. 128. FEBRUARY 27, 1933.

@

ALTERATION AND DISSOLUTION

Src. 1143. WHEN SPECIAL PARTNERSHIP BECOMES GENERAL—A spe-
cial partnership becomes general if, within ten days after any part-
ner withdraws from it, or any new partner is received into 1t, or a
change is made in the nature of its business or in its name, a cer-
tificate of such fact, duly verified and signed by one or more of the
partners, is not filed with the clerk of the district court.

Cross REFERENCH

Partner withdrawing capital becomes general pariner, see section 1137.

Sec. 1144. How NEW SPECIAL PARTNERS MAY BE ADMITTED.—New
special partners may be admitted into a special partnership upon
a certificate, stating the names, residences, and contributions to the
common stock of each of such partners, signed by each of them, and
by the general partners, verified, acknowledged, and filed with the
clerk of the district court.

Sec. 1145. DISSOLUTION OF SPECIAL PARTNERSHIP; NOTICE—A spe-
cial partnership is subject to dissolution in the same manner as a
general partnership, except that no dissolution, by the act of the
partners, is complete until a notice thereof has been filed and
recorded in the office of the clerk of the district court, and published
once in each week, for four successive weeks, in a newspaper of
general circulation in the Canal Zone.

Cross REFERENCH

Dissolution of general partnership, see sections 1114 et seq.

Sec. 1146. THE NAME OF A SPECIAL PARTNER NOT USED, UNLESS.—
The name of a special partner must not be used in the firm name
of partnership, unless it be accompanied with the word “ limited.”

CHAPTER 56.—INSURANCE IN GENERAL

Cross REFERENCE
Foreign ingurance companies, see sections 176 to 1812

DEFINITION OF INSURANCE

Src. 1147, InsuranNce, wHAT.—Insurance is a contract whereby
one undertakes to indemnify another against loss, damage, or lia-
bility, arising from an unknown or contingent event.

Cross REFERENCE

Reinsurance coniract of, see section 1236.
WIHAT MAY BE INSURED

Sec. 1148. WHAT EVENTS MAY BE INSURED AGAINST.—Any contin-
gent or unknown event, whether past or future, which may damnify
a person having an insurable interest, or create a liability against
him, may be insured against, subject to the provisions of this
chapter,

Cross REFERENCES

Insurable interest, see sections 1157 et seq.

Insarable interest in expectancy or inchoate interest, see sections 1158 and
1160,

1 8o in original,
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Sec. 1149. INSURANCE OF LOTTERY OR LOTTERY PRIZE UNAUTHOR-
1zED.—Section 1148 does not authorize an insurance for or against
the drawing of any lottery, or for or against any chance or ticket
in a lottery drawing a prize.

Cross REFERENCES

Fire insurance, see sections 1240 et seq.
Life and health ingurance, see sectiong 1245 et seq.

Sgpo. 1151. Ay suesecr 10 THIs cHAPTER—AIl kinds of insurance,

other than marine insurance, are subject to the provisions of this

chapter.
PARTIES TO CONTRACT

Sec. 1152. DesteNATION OF PARTIES.—The person who undertakes
to indemnify another by a contract of insurance is called the insurer,
and the person indemnified is called the insured.

Sec. 1153. Wao MAY INSURE—Anyone capable of making a con-
tract may be an insurer, subject to the restrictions imposed by special
statutes upon foreign corporations, nonresidents, and others.

Crogs REFERENCE

Regulation of foreign ingurance companies, see sections 176 to 1811

Sgo. 1154. WHO MAY BE INSURED.—Anyone except a public enemy
may be insured.

Sec. 1155. ASSIGNMENT TO MORTGAGEE OF POLICY ON THING
1nsureDp.— Unless the policy otherwise provides, where a mortgagor of
property effects insurance in his own name providing that the loss
shall be payable to the mortgagee, or assigns a policy of insurance
to a mortgagee, the insurance is deemed to be upon the interest of
the mortgagor, who does not cease to be a party to the original con-
tract, and any act of his, prior to the loss, which would otherwise
avoid the insurance will have the same effect, although the property
is in the hands of the mortgagee, but any act which, under the con-
tract of insurance, is to be performed by the mortgagor, may be
performed by the mortgagee therein named, with the same effect as
1f it had been performed by the mortgagor.

Sgc. 1156. NEW CONTRACT BETWEEN INSURER AND AsgIGNEE—If an
insurer assents to the transfer of an insurance from & mortgagor to
a mortgagee, and, at the time of his assent, imposes further obli-
gations on the assignee, making a new contract with him, the acts
of the mortgagor can not affect his rights.

INSURABLE INTEREST

Skc. 1157. INSURABLE INTEREST, WHAT.—Every interest in property,
or any relation thereto, or liability in respect thereof, of such a
nature that a contemplated peril might directly damnify the insured
is an insurable interest.

Crosg REFERENCES

Assignment to one without insurable interest, see section 1247.

Bailees or carriers, see section 1159,

Effect of transfer of interest, see section 1164.

Tixtent of insurable interest, see section 1161,

Future products insurable, see section 1160,

Insurable interest in expectancy or inchoate interest, see section 1148, 1158,

and 1160.

180 in original.
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Insurable interest in life or health, see section 1246.

Insurance without insurable interest is void, see section 1162,

Life insurance, see section 1246,

Partner, see section 1197.

Stating insurer’s interests in policy, see sections 1177 and 1194.

Stipulation for payment irrespective of insurable interest is void, see section
1169.

‘When insurable interest must exist, see section 1163.

Sec. 1158. IN wWHAT MAY coNsisT.—An insurable interest in prop-

erty may consist in:

Anie, p. 1278,
Amnie, p. 1278,

Interest of carrier or
depositary.

Mere expectancies.

Ante, p. 1278,

Measure of interest,

. Insurgnee without
interest illegal.

Post, p. 1281

‘When interest must
xist.

Effect of transfer.

1. An existing interest;

2. An inchoate interest founded on an existing interest; or

3. An expectancy, coupled with an existing interest in that out
of which the expectancy arises.

Cross REFERENCES

Insurable interest in expectancy or inchoate interest, see sections 1148 and
1160.

‘What events may be insured against, see section 1148,

Sro. 1159. INTEREST OF CARRIER OR DEPOSITARY.—A carrier or
depositary of any kind has an insurable interest in a thing held by
him as such, to the extent of its value.

Sec. 1160. M¥RE EXPECTANCIES.—A mere contingent or expectant
interest in anything, not founded on an actual right to the thing,
nor upon any valid contract for it, is not insurable.

Cross REFERENCES

Insurable interest in expectancy or inchoate interest, see section 1158.
Unknown or contingent event, insurance against, see section 1148,

. Sgo. 1161. MEASURE OF INTEREST IN PROPERTY.—The measure of an
insurable interest in property is the extent to which the insured
might be damnified by loss or injury thereof,

Cross BEFERENCH
Insurance without interest, sce section 1162,

Sec. 1162. INSURANCE WITHOUT INTEREST, TruneAL—The sole object
of insurance is the indemmity of the insured, and if he has no
insurable interest the contract is void.

Cross REverENCE

Stipulation for payment irrespective of interest is void, see section 1169,

Sec. 1163. WHEN INTEREST MUST EXIST—An interest insured must
exist when the insurance takes effect, and when the loss oceurs, but
need not exist in the meantime.

Sec. 1164. Errrcr or transrEr—Except in the cases specified in
sections 1165 to 1168, and in the cases of life, accident, and health
insurance, a change of interest in any part of a thing insured,
unaccompanied by a corresponding change of interest in the insur-
ance, suspends the insurance to an equivalent extent, until the interest
in the thing and the interest in the insurance are vested in the same
person.
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CrosSs REFERENCES

Transfer by coowner or partner, see section 1168.

Transfer by operation of law, see section 1167.*

Transfer of life-insurance policy, see section 1247.

Transfer of thing insured does not transfer policy, see section 1200.

_ Smo. 1165, TRANSFER AFTER Loss.—A change of interest in a thing
insured, after the occurrence of an injury which results in a loss,
does not affect the right of the insured to indemnity for the loss.

Sec. 1166. EXCEPTION IN THE CASE OF SEVERAL SGBJECTS IN ONE
poricy.—A change of interest in one or more of several distinct
things, separately insured by one policy, does not avoid the insur-
ance as to the others.

Skc. 1168. IN THE CASE OF TRANSFER BETWEEN COTENANTS.—A trans-
fer of interest by one of several partners, joint owners, or owners
in common, who are jointly insured, to the others, does not avoid an
insurance, even though it has been agreed that the insurance shall
cease upon an alienation of the thing insured.

Cross REFERENCH

Insurance by partner or cotenant, see section 1197.

SEec. 1169. Porioy, waEN vom.—Every stipulation in a policy of
insurance for the payment of loss whether the person insured has
or has not any interest in the property insured, or that the policy
shall be received as proof of such interest and every policy executed
by way of gaming or wagering, is void.

CroS8 REFERENCH

Insurance without interest ig illegal, see section 1162.

CONCEALMENT AND REPRESENTATIONS

Sre. 1170. CoNceALMENT, WHAT.—A neglect to communicate that gned

which a party knows, and ought to communicate, is called a con-
cealment.
Cross REFERENCH

“ Party ” refers to either party to the contract, see section 1172,

Sgrc. 1171. ErrecT OF CONCEALMENT.—A. concealment, whether in-
tentional or unintentional, entitles the injured party to rescind a
contract of insurance. ,

Skc. 1172. Waar musT BE piscLosED.—Each party to & contract of
insurance must communicate to the other, in good faith, all facts
within his knowledge which are or which he believes to be material
to the contract, and which the other has not the means of ascertain-
ing, and as to which he makes no warranty.

£c. 1173. MAATTERS WHICH NEED NOT BE COMMUNICATED WITHOUT
1NQuIRY.—Neither party to a contract of insurance is bound to
communicate information of the matters following, except in answer
to the inquiries of the other:

1. Those which the other knows;

9. Those which, in the exercise of ordinary care, the other ought
to know, and of which the former has no reason to suppose him
ignorant; . oo

3. Those of which the other waives communication;

4. Those which prove or tend to prove the existence of a risk
excluded by a warranty, and which are not otherwise material; and

180 in original.
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5. Those which relate to a risk excepted from the policy, and
which are not otherwise material.

Cross REFERENCES

Tacts covered by warranty, see section 1178,

Information as to nature of amount of interest, see section 1177,
Matters of opinion, see section 1179.

Waiver of communication, see section 1176.

Test of materiality.  Spe, 1174. TEST oF MATERIALITY. —Materiality is to be determined
not by the event, but solely by the probable and reasonable influence
of the facts upon the party to whom the communication is due, in
forming his estimate of the disadvantages of the proposed contract
or in making his inquiries.

Cross REFERENCE

Post, p. 1283. Materiality of representation, see section 1190.

Matters which each  Spg, 1175. MATTERS WHICH EACH IS BOUND TO rKNow.—Each party
" to a contract of insurance is bound to know all the general causes

which are open to his inquiry, equally with that of the other, and

which may affect either the political or material perils contemplated;

_ and all general usages of trade.

convaiver of communi-  Spg, 1176. WAIVER oF comMUNIcATION.—The right to information
of material facts may be waived, either by the terms of insurance or

by neglect to make inquiries as to such facts, where they are dis-

tinctly implied in other facts of which information is communicated.

Interest of insured.  Qpe, 1177. INTEREST OF INSURED.—Information of the nature or
amount of the interest of one insured need not be communicated

Post, p. 1283, unless in answer to an inquiry, except as prescribed by section 1194.

ppoudulent war-  Qpe 1178, FRAUDULENT WARRANTY.—An intentional and fraudu-
lent omission, on the part of one insured, to communicate informa-
tion of matters proving or tending to prove the falsity of a warranty,
entitles the insurer to rescind.,
Cross IREFERENCES
<Ante, . 1281, Effect of concealment, see section 1171
Post, p. 1284, Warranties, see section 1207 et seq.

Matters of opinion. Qe 1179, MaTrERS oF OPINION.—Neither party to a contract of
insurance is bound to communicate, even upon inquiry, information
Moy representation of his own judgment upon the matters in question. ]
made, ) Skc. 1180. REPRESENTATION, HOW MADE—A representation may be
oral or written.

When made. Sec. 1181. WHEN MapE—A representation may be made at the
same time with issuing the policy, or before it.
Cross REFERENCE
Post, p. 1284,

‘Warranties, see seetions 1207 and 1208,

How interpreted. Sec. 1182. How inrtererereED—The language of a representation

is to be interpreted by the same rules as the language of contracts
in general.

CrosS REFERENCE

Ante, p. 197. Interpretation of coniracts, see sections 546 et seq.

Representation as to .
fatorer o Sec. 1183. REPRESENTATION AS TO FUTURE—A representation as t0

the future is to be deemed a promise, unless it appears that it was
merely a statement of belief or expectation.
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Sec. 1184. How mMAY AFFECT POLICY.—A. representation can not be How affect policy.
allowed to qualify an express provision in a contract of insurance,
but it may qualify an implied warranty.

Sec. 1185. WHEN MAY BE WITHDRAWN.—A representation may be , When may bo with-
altered or withdrawn before the insurance is effected, but not o
afterwards.

Sec. 1186. TIME INTENDED BY REPRESENTATION.—The completion  Time intended by
of the contract of insurance is the time to which a representation i g
must be presumed to refer.

SEc. 1187. REPRESENTING INFORMATION.—When a person insured ,Representing infec-
has no personal knowledge of a fact, he may nevertheless repeat i
information which he has upon the subject, and which he believes
to be true, with the explanation that he does so on the information
of others, or he may submit the information, in its whole extent, to
the insurer; and in neither case is he responsible for its truth, unless
it proceeds from an agent of the insured, whose duty it is to give
the intelligence.

Sec. 1188. Farsity.—A representation is to be deemed false when
the facts fail to correspond with its assertions or stipulations.

Src. 1189. Errecr or raLsity.—lf a representation is false in a Fffectol
material point, whether affirmative or promissory, the injured party
is entitled to rescind the contract from the time when the
representation becomes false.

Skc. 1190. MateriaLrry.—The materiality of a representation ig Mstriality.
determined by the same rule as the materiality of a concealment.

Falsity.

Cross REFERENCES

Materiality of representation, how determined, see section 1174, Ante, p. 1282.
Violation of material warranty, see section 1214, Post, p. 1285.
Sro. 1191. APPLICATION OF PROVISIONS OF THIS SUBCHAPTER—The  Abpllcation of this
provisions of this subchapter apply as well to a modification of a
contract of insurance as to its original formation.

Skc. 1192. RicHT T0 RESCIND.—Whenever a right to rescind a con- Righttoresind.
tract of insurance is given to the insurer by any provision of this
chapter, such right may be exercised at any time previous to the
commencement of an action on the contract.
THE POLICY The policy.
Definition.

Src. 1193. Povicy, waar.—~The written instrument, in which a
contract of insurance is set forth, is called a policy of insurance.

Spe. 1194, WHAT MUST BE SPECIFIED IN A POLICY.—A policy of Wiat must spedify.
insurance must specify :

1. The parties between whom the contract is made;

2. The rate of premium;

3. The property or life insured;

4. The interest of the insured in property insured, if he is not
the absolute owner thereof;

5. %ge risks O(ingured agal,linit; };md ‘

6. The peri uring which the insurance is to continue.

SEc. 1155. Waose I%TEBEST 18 COVERED.—When the name of the T
person_intended to be insured is specified in a policy, it can be
applied only to his own proper interest.

Cro8s REFERENCES
Anie, p. 1279.

Insurable interest, generally, see section 1157. Ay
Stating interest of insured, see section 1177.
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Sec. 1196. INSURANCE BY AGENT OR TRUSTEE.—When an insurance
is made by an agent or trustee, the fact that his principal or bene-
ficiary is the person really insured may be indicated by describing
him as agent or trustee, or by other general words in the policy.

Src. 1197. INSURANCE BY PART owNER.—L0 render an insurance,
effected by one partner or part owner, applicable to the interest of
his copartners, or of other part owners, it is necessary that the terms
of the policy should be such as are applicable to the joint or common
interest.

Cross REFERENCE

Transfer by coowner, see section 1168.

Sec. 1198. GENERAL TERMS.—When the description of the insured
in a policy is so general that it may comprehend any person or any
class of persons, he only can claim the benefit of the policy who can
show that it was intended to include him.

Sec. 1199. Successive oWNERs.—A. policy may be so framed that
it will inure to the benefit of whomsoever, during the continuance
of the risk, may become the owner of the interest insured.

Sec. 1200. TRANSFER OF THE THING INSURED.—Llhe mere transfer
of a thing insured does not transfer the policy, but suspends it until
the same person becomes the owner of both the policy and the thing
insured.

Cross REFERENCE

Transfer of interest, see sections 1164 et seq.

Sec. 1201. OpPEN AND VALUED PoLiciES.—A policy is either open
or valued.

Src. 1202, OpeN porICY, WHAT—AnN open policy is one in which
the value of the thing insured is not agreed upon, but is left to be
ascertained in case of loss.

Sec. 1208. Varuep roricy, wHAT—A valued policy is one which
expresses on its face an agreement that the thing insured shall be
valued at a specified sum.

See, 1204, RuswiNe povioy, waaAT~—A running policy is one
which contemplates successive Insurances, and which provides that
the object of the policy may be from time to time defined, especially
as to the subjects of insurance, by additional statements or
indorsements.

Sec. 1205. Errrcr or recerer.—An acknowledgment in a policy of
the receipt of premium is conclusive evidence of its payment, so far
as to make the policy binding, notwithstanding. any stipulation
therein that it shall not be binding until the premium is actually
paid. .

Cross REFERENCE

Premiums, in general, see sections 1217 et seq.

Sge. 1206. AGREEMENT NOT T0 TRANSFER—AnN agreement made
before a loss, not to transfer the claim of a person insured against
the insurer, after the loss has happened, is void.

WARRANTIES

Sec. 1207. WARRANTY, EXPRESS OR IMPLIED.—A warranty is either
express or implied.

Cross REFERENCE
Express warranties to be in policy, see section 1209,
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Sec. 1208. Form.—No particular form of words is necessary to
create a warranty.

Sec. 1209. EXPRESS WARRANTIES TO BE IN POLICY.—Lvery express
warranty, made at or before the execution of a policy, must be con-
tained in the policy itself, or in another instrument signed by the
insured and referred to in the policy, as making a part of it.

Cross REFEBENCH
Representations, see sections 1180 et seq.

Skc. 1210. PAsT, PRESENT, AND FUTURE WARRANTIES.—A warranty
gllay relate to the past, the present, the future, or to any or all of

ese.

Skc. 1211. ExXPRESS WARRANTY, WHAT CONSTITUTES.—A_ statement in
a policy, of a matter relating to the person or thing insured, or to the
risk, as a fact, is an express warranty thereof.

Sgc. 1212. WARRANTY A8 TO THE FUTURE.—A statement in a policy,
which imports that it is intended to do or not to do a thing which
materially affects the risk, is a warranty that such act or omission
chall take place.

Sec. 1213. PERFORMANCE EXCUSED.—When before the time arrives
for the performance of a warranty relating to the future, a loss
insured against happens, or performance becomes unlawful at the
place of the contract, or impossible, the omission to fulfill the war-
ranty does not avoid the policy. ‘

Cross REFERENOCR
Rescinding contract of insurance, see section 1192,
Suc. 1214, WHAT ACTS AVOID THE POLICY.—The violation of a

material warranty, or other material provision of a golicy, on the
part of either party thereto, entitles the other to rescind.

Cross REFERENCE
Test of the materiality of a representation, see section 1190.
Sec. 1215. PoLicY MAY PROVIDE FOR AVOIDANCE.—A. policy may
declare that a violation of specified provisions thereof shall avoid it ci

otherwise the breach of an immaterial provision does not avoi
the policy.

Skc. 1216. BreacH WITHOUT FRaUD.—A. breach of warranty, with- mauq

out fraud, merely exonerates an insurer from the time that it occurs,
or where it is broken in its inception prevents the policy from
attaching to the risk.

CrosSs REFERENCH

Breach of warranty without fraud, return of premium, see section 1220,
PREMIUM

Sec, 1217. WHEN PREMIUM IS EARNED L,

CrosSs REFERENCE

Receipt in policy, how far conclusive of payment, see section 1205.

Sgc. 1218. ReTurN oF prREMIUM.—A person insured is entitled to a
return of premium, as follows: )

Where the insurance is made for a definite period of time, and
the insured surrenders his policy, to such proportion of the premium
above the customary short rate premium as corresponds with the

1 80 in original.
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unexpired time, after deducting from the whole premium any claim
for loss or damage under the policy which has previously accrued.

CRroSS REFERENCE

Return for fraud, see section 1220.

Sgo. 1219. Waex xor arnowmp.—If a peril insured against has
existed, and the insurer has been liable for any period, however
short, the insured is not entitled to return of premiums so far as
that particular risk is concerned.

Sgo. 1220. RerurN For FRAUD.—A person insured is entitled to a
return of the premium when the contract is voidable, on account
of the fraud or misrepresentation of the insurer, or on account of
facts, of the existence of which the insured was ignorant without his
fault; or when, by any default of the insured other than actual
fraud, the insurer never incurred any liability under the policy.

Cross REFERENCE
Return of premium, see section 1218,
Skc. 1921. OVERINSURANCE BY SEVERAL INSURERS.—In case of an
overinsurance by several insurers, the insured is entitled to a ratable
return for the premium, proportioned to the amount by which the

aggregate sum insured in ‘all the policies exceeds the insurable value
of the thing at risk.

Cross REFERENCE

Double insurance, defined, see section 1234,

Sgc. 1222. ConNTrIBUTION.—When an overinsurance is affected by
simultaneous policies, the insurers contribute to the premium to
be returned in proportion to the amount insured by their respective
policies.

Cross REFERENCH

Contribution in cases of double insurance, see section 1235,

Sro. 1228, PROPORITONATE CONTRIBUTION.~—When an overinsurance
is effected by successive policies, those only contribute to a return of
the preminm who ave exonerated by prior insurance from the liability
assumed by them, and in proportion as the sum for which the
premium was paid exceeds the amount for which, on account of prior
insurance, they could be made Lable.

LOSS

Sgo. 1224, PERILS, REMOTE AND PROXIMATE—AN insurer is liable
for a loss of which a peril insured against was the proximate cause,
although a peril not contemplated by the contract may have been
a remote cause of the loss; but he is not liable for a loss of which the
peril insured against was only a remote cause.

Cposs REFERENCE

Negligence of insured, see section 1227.

Sec. 1225. Loss INCURRED IN RESCUE FROM PERIL—An insurer is
liable where the thing insured is rescued from a peril insured
against, that would otherwise have caused 2 loss, if in the course of
such rescue the thing is exposed to a peril not insured against, which
permanently deprives the insured of its possession, in whole or in

art; or where a loss is caused by efforts to rescue the thing insured
from a peril insured against.
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Sec. 1226. ExcepTED PERILS.— Where a peril is specially excepted in
a contract of insurance, a loss, which would not have occurred but
for such peril, is thereby excepted, although the immediate cause of
the loss was a peril which was not excepted.

Sec. 1227. NEGLIGENCE AND FRAUD.—An insurer is not liable for a ,

loss caused by the willful act of the insured ; but he is not exonerated
by the negligence of the insured, or of his agents or others,

NOTICE OF LOSS

Src. 1228. Notior oF ross—In case of loss upon an insurance
against fire, an insurer is exonerated if notice thereof be not given to
him by some person insured, or entitled to the benefit of the
insurance, without unnecessary delay.

Sec. 1229. TIME FOR GIVING NOTICE OF ACCIDENTS, ETO~—NO cOn- a

ditions, stipulations, or agreements contained in any application for
insurance In any casualty or accident insurance company, or con-
tained in any policy issued by any such company, or in any way
made by any such company, limiting the time within which notice
of the accident or injury, or death, shall be given to such compan,
to a period of less than twenty days after the happening of the acci-
dent, or injury, or death, sha{l be valid. Said notice may be given
to the company insuring, at any time within twenty days after the
happening of the accident, or injury, or death, and shall be valid and
binding on the company; and notice deposited in the mails properl
addressed within the time stated is sufficient, though it does not reac
the insurer within that time.

Sec. 1230. PrELIMINARY PROO¥S.— When preliminary proof of loss
is required by a policy, the insured is not bound to give such proof
as would be necessary in a court of justice; but it is sufficient for him
to give the best evidence which he has in his power at the time.

Skc. 1281. WAIVER OF DEFECTS IN NOTICE, ETc.—All defects in a
notice of loss, or in preliminary proof thereof, which the insured
might remedy, and which the insurer omits to specify to him, with-
out unnecessary delay, as grounds of objection, are waived.

Sec. 1232, Warver oF DELAY.—Delay in the presentation to an
insurer of notice or proof of loss is waived, if caused by any act of
his, or if he omits to make objection promptly and specifically upon
that ground. .

Sec. 1283. CERTIFICATE, WHEN DISPENsED witE~If & policy
requires, by way of preliminary 1E.»roorf of loss, the certificate or
testimony of a person other than the insured, it is sufficient for the
insured fo use reasonable diligence to procure it, and in case of the
refusal of such person to give it, then to furnish reasonable evidence
to the insurer that such refusal was not induced by any just grounds
of disbelief in the facts necessary to be certified.

DOUBLE INSURANCE

Sgc. 1234. DousLe 1nsurance.—A double insurance exists where
the same person is insured by several insurers separately in respect
to the same subject and interest.

Sec. 1235. CONTRIBUTION IN CASE OF DOUBLE INSURANCE.—In case
of double fire insurance, each insurer must contribute ratably toward
the loss, without regard to the dates of the several policies.

Cross REFERENCE

Return of premium by successive insurers, see sections 1221 and 1223,
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REINSURANCE

Sgrc. 1236. RerNstraNce, wiHAT.—A contract of reinsurance is one
by which an insurer procures a third person to insure him against loss
or liability by reason of such original insurance.

Sgre. 1237, DiscLosUREs REQUIRED.—Where an insurer obtains rein-
surance, he must communicate all the representations of the original
insured, and also all the knowledge and information he possesses,
whether previously or subsequently acquired, which are material to
the risk.

Src. 1238. REINSURANCE PRESUMED TO BE AGAINST LIABILITY.—A
reinsurance is presumed to be a contract of indemnity against
liability and not merely against damage.

Sre. 1239. ORIGINAL INSURED HAS NO INTEREST.—The original
insured has no interest in a contract of reinsurance.

CHAPTER 57—FIRE INSURANCE

Cross REFERENCES

Chapter 56 of this code is also applicable to fire insurance, see section 1151
Foreign insurance companies, see sections 176 to 181}

SEc. 1240. ALTERATION INCREASING RISK.—An alteration in the use
or condition of a thing insured from that to which it is limited by
the policy, made without the consent of the insurer, by means within
the control of the insured, and increasing the risk, entitles an insurer
to rescind a contract of fire insurance.

Src. 1241, ALTERATION NOT INCREASING RISK.—An alteration in the
use or condition of a thing insured from that to which it is limited
by the policy, which does not increase the risk, does not affect a
contract of fire insurance.

Snc. 1242. Acrs oF 1NsURED.—A contract of fire insurance is not
affected by any act of the insured subsequent to the execution of the
policy, which does not violate its provisions, even though it increases
the risk and is the cause of a loss.

Sne. 1248. Measure or INDEMNTTY.~1f there is no valuation in the
policy, the measure of indemnity in an insurance against fire is the
expense it would be to the insured at the time of the commencement
of the fire to replace the thing lost or injured in the condition in
which it wag at the time of the injury; but the effect of a valuation
in a policy of fire insurance is the same as in a policy of marine
insurance.

Sre. 1244. VALGE OF INTEREST IN POLICY OF INSURANCE; HOW MAY
BE FIXED; TOTAL OR PARTIAL LOss.—VWhenever the insured desires to
have a valuation named in his policy, insuring any building or
structure against fire, he may require such building or structure to
be examined by the insurer, and the value of the msured’s interest
therein shall be thereupon fixed by the parties. The cost of such
examination shall be paid for by the insured. A clause shall be
inserted in such policy stating substantially that the value of the
insured’s interest in such building or structure has been thus fixed.
In the absence of any change increasing the risk without the consent
of the insurer or of fraud on the part of the insured, then, in case
of a total loss under such policy, the whole amount so insured upon
the insured’s interest in such building or structure, as stated in the
policy upon which the insurers have received a premium, shall be
paid, and in case of a partial loss the full amount of the partial
loss shall be so paid, and in case there are two or more policies
covering the insured’s interest therein, each poliey shall contribute

1#o in original.



72d CONGRESS. SESS. II. CH. 128. FEBRUARY 27, 1933.

pro rata to the payment of such whole or partial loss. But in no
case shall the insurer be required to pay more than the amount thus
stated in such policy. This section shall not prevent the parties
from stipulating in such policies concerning the repairing, rebuild-
ing, or replacing buildings or structures wholly or partially damaged
or destroyed.

CHAPTER 58—LIFE AND HEALTH INSURANCE

Cross REFERENCES

Chapter 56 of this code is also applicable to life insurance, see section 1151.
Foreign insurance companies, see sections 176 to 181.*

Skc. 1245. INSURANCE UPON LIFE, WHEN PAYABLE—AN insurance
upon life may be made payable on the death of the person, or on
his surviving a specified period, or periodically so long as he shall
llfveizfor otherwise contingently on the continuance or determination
of life.

Sgc. 1246. INSURABLE INTEREST.—Hvery person has an insurable
interest in the life and health—

1. Of himself;

2. Of any person on whom he depends wholly or in part for edu-
cation or support;

3. Of any person under a legal obligation to him for the payment
of money, or respecting property or services, of which death or 1llness
might delay or prevent the performance; and

£, Of any person upon whose life any estate or interest vested in
him depends.

CRroSS REFERENCE

Insurable interest, generally, see sections 1157 et seq.

Src. 1247. ASSIGNEE, ETC., OF LIFE POLICY NEED HAVE NO INTEREST.——
A policy of insurance upon life or health may pass by transfer,
will, or succession to any person, whether he has an insurable interest
or not, and such person may recover upon it whatever the insured
might have recovered.

Cross REFERENCH

Compare section 1164.

Ske. 1248. Norice oF TRaNsFEr—Notice to an insurer of a transfer
or bequest thereof is not necessary to preserve the validity of a polic
of insurance upon life or health, unless thereby expressly required.

Seo. 1249 —MEASURE OF INDEMNITY.—Unless the interest of a per-
son insured is susceptible of exact pecuniary measurement, the meas-
ure of indemnity under a policy of insurance upon life or health
is the sum fixed in the policy.

Sgc. 1250. DisPOSITION BY BENEFICIARY OF INTEREST IN INSTALL-
mENT—The beneficiary under a policy of life insurance, providing
for the payment of the proceeds thereof in periodical installments,
may be restrained from disposing of or encumbering his interest 1n
any such installment, prior to the date when it shall become due and
payable by the insurer, by a condition or stipulation in the policy.

8. 1251, PAYMENT OF PROCEEDS OF POLICY.—The proceeds Of ceas

every policy of insurance due on the death of insured shall by the
insurer be paid either to the beneficiary designated therein, or, if no
beneficiary is designated therein, to the estate of insured; or, if the
policy has been assigned, to the assignee thereof; and such payment
shall satisfy all obligations of the insurer with respect to said policy.

180 in original.
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CHAPTER 59—INDEMNITY

Sge. 1251-a. InpeMNITY, wHAT—Indemnity is a contract by
which one engages to save another from a legal consequence of the
conduct of one of the parties, or of some other person.

(Cross REFERENCES

Guaranty, see sections 1261 et seq.
Suretyship, see sections 1285 et seq.

Src. 1252. INDEMNITY FOR A FUTURE WRONGFUL ACT VomD.—An
agreement to indemnify a person against an act thereafter to be
done, is void, if the act be known by such person at the time of doing
it to be unlawful.

Skc. 1253. INDEMNITY FOR A PAST WRONGFUL ACT VALID.—AD agree-
ment to indemnify a person against an act already done, is valid,
even though the act was known to be wrongful, unless it was a
felony.

Skc. 1254, INDEMNITY EXTENDS TO ACTS OF AGENTS.—An agreement
to indemnify against the acts of a certain person, applies not only
to his acts and their consequences, but also to those of his agents.

Sec. 19255. INDEMNITY TO SEVERAL—AD agreement to indemnify
several persons applies to each, unless a contrary intention appears.

Sec. 1256. PERSON INDEMNIFYING LIABLE JOINTLY OR SEVERALLY
WITH PERSON INDEMNIFIED.—One who indemnifies another against an
act to be done by the latter is liable jointly with the person indemni-
fied, and separately, to every person injured by such act.

Sec. 1257. RULES FOR INTERPRETING AGREEMENT OF INDEMNITY.—
In the interpretation of a contract of indemnity the following rules
are to be applied, unless a contrary intention appears:

1. Upon an indemnity against liability, expressly, or in other
equivalent terms, the person indemnified is entitled to recover upon
becoming liable.

2, Upon. an indemnity against claims, or demands, or damages,
or costs, expressly, or in other equivalent terms, the person indemni-
fied is not entitled to recover without payment thereof.

3. An indemnity against claims, or demands, or liability, expressly,
or in other equivalent terms, embraces the costs of defense against
such claims, demands, or liability incurred in good faith and in the
exercise of a reasonable discretion.

4, The person indemmifying is bound, on request of the person
indemnified, to defend actions or proceedings brought against the
latter in respect to the matters embraced by the indemnity, but the
person indemnified has the right to engage in the conduct of such
defenses, if he chooses to do so.

5. If, after request, the person indemnifying neglects to defend
the person indemnified, a recovery against the latter suffered by
him in good faith is conclusive in his favor against the former.

6. If the person indemnifying, whether he is a principal or a
surety in the agreement, has not reasonable notice of the action or
proceeding against the person indemnified, or is not allowed to con-
trol its defense, judgment against the latter is only presumptive
evidence against the former.

7. A stipulation that a judgment against the person indemnified
shall be conclusive upon the person indemnifying, is inapplicable if
he had a good defense upon the merits, which by want of ordinary
care he failed to establish in the action.
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Sec. 1258. REIMBURSEMENT OF PERSON INDEMNIFYING OTHER.— _ Relmbursement

of

person  indemnifying

Where one, at the request of another, engages to answer in damages, other.
whether liquidated or unliquidated, for any violation of duty on the
part of the latter, he is entitled to be reimbursed in the same manner
as a surety for whatever he may pay.

Sro. 1259. Bam, waar—Upon those contracts of indemnity which Bath defined.
are taken in legal proceedings as security for the performance of
an obligation imposed or declared by the tribunals, and known as
undertakings or recognizances, the sureties are called bail. How regulatad

Sec. 1260. How recuraTED.—The obligations of bail are governed
by the law specially applicable thereto.

CHAPTER 60.—GUARANTY IN GENERAL GoARANTY IN

DEFINITION OF GUARANTY

Sko. 1261. GUARANTY, WHAT.—A guaranty is a promise to answer Definition.

for the debt, default, or miscarriage of another person.
Cross REFERENCES

Indemnity, see sections 1251-a et seq. Ante, p. 1200,

Suretyship, see sections 1285 et seq. Post, p. 1204,
CREATION OF GUARANTY Greatlon of

Sro. 1262. KNOWLEDGE OF PRINCIPAL NOT NECESSARY.—A  DOrsOn poaoyieoge of princt

may become guarantor even without the knowledge or consent of the
principal.

Sec. 1263. NECESSITY OF A CONSIDERATION.—Where a guaranty is emiog.
entered into at the same time with the original obligation, or with
the acceptance of the latter by the guarantee, and forms with that
obligation a part of the consideration to him, no other consideration
need exist. In all other cases there must be a consideration distinct
from that of the original obligation.

Sec. 1264. GUARANTY TO BE IN WRITING, ETC.—Iixcept as prescribed | Susrnty
by section 1265, a guaranty must be in writing, and signed by the '
guarantor ; but the writing need not express a consideration.

Cross REFEREINCE

Gusaranty, to be written, see section 541 (2). Ante, p. 1197,

Sec. 1265. ENGAGEMENT TO ANSWER FOR OBLIGATION OF ANOTHER, , Loesfsment to e,

Nocessity of oconsid-

Guaranty to be in

WHEN DEEMED ORIGINAL—A. promise to answer for the obligation saother, whea deemed

of another, in any of the following cases, is deemed an original
obligation of the promisor, and need not be in writing:

1. Where the promise is made by one who has received property
of another upon an undertaking to apply it pursuant to such promise,
or by one who has received a discharge from an obligation in whole
or in part in consideration of such promise.

2. ere the creditor parts with value, or enters into an obliga-
tion, in consideration of the obligation in respect to which the prom-
ise is made, in terms or under circumstances such as to render the
party making the promise the principal debtor, and the person in
whose behalf it is made, his surety.

8. Where the promise, being for an antecedent obligation of
another, is made upon the consideration that the party receiving it
cancels the antecedent obligation, accepting the new promise as &
substitute therefor; or upon the consideration that the party receiv-
ing it releases the property of another from a levy, or his person
from imprisonment under an execution on a judgment obtained upon
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the antecedent obligation; or upon a consideration beneficial to the
promisor, whether moving from either party to the antecedent obli-
gation or from another person. o

4. Where a factor undertakes, for a commission, to sell merchan-
dise and guarantee the sale,

5. Where the holder of an instrument for the payment of money,
upon which a third person is or may become liable to him, transfers
it in payment of a precedent debt of his own, or for a new consid-
eration, and in connection with such transfer enters into a promise
respecting such instrument.

Cro88 RETERENCE
Guaranty, necessity of writing, see section 541.

Sroc. 1266. ACCEPTANGE OF GUARANTY.—A mere offer to guarantee is
not binding until notice of its acceptance is communicated by the
guarantee to the guarantor; but an absolute guaranty is binding
upon the guarantor without notice of acceptance.

CrosS REFERENCE

Absolute guaranty, see section 1271.

INTERPRETATION OF GUARANTY

Src. 1267. GUARANTY OF INCOMPLETE CONTRACT.—In a guaranty
of a contract, the terms of which are not then settled, it is implied
that its terms shall be such as will not expose the guarantor to
greater risks than he would incur under those terms which are most
common in similar contracts at the place where the principal contract
is to be performed.

SEc. 1268. GUARANTY THAT AN OBLIGATION IS GOOD OR COLLECTIBLE.—
A guaranty to the effect that an obligation is good, or is collectible,
imports that the debtor is solvent and that the demand is collectible
by the usual legal proceedings, if taken with reasonable diligence.

Sec. 1269, RECOVERY UPON SUCH @UARANTY.—A. guaranty, such as
is mentioned in section 1268, is not discharged by an omission to
take proceedings wpon the principal debt, or upon any collateral
security for its payment, if no part of the debt could have been
collected thereby.

Src. 1270. GUARANTOR’S LIABILITY UPON SUCH GUARANTY.—In the
cases mentioned in section 1268, the removal of the principal from
the Canal Zone, leaving no property therein from which the obliga-
tion might be satisfied, is equivalent to the insolvency of the princi-
pal in its effect upon the rights and obligations of the guarantor.

LIABILITY OF GUARANTORS

Sec. 1271. GUARANTY, HOW CONSIRUED.—A guaranty is to be
deemed unconditional unless its terms import some condition prece-
dent to the liability of the guarantor.

Skc. 1272. LiABILITY UPON GUARANTY OF PAYMENT OR PERFORM-
ANcE—A guarantor of payment or performance is liable to the
guarantee immediately upon the default of the principal, and with-
out demand or notice.

Src. 1273, LiaBILITY UPON GUARANTY OF CONDITIONAL OBLIGA-
TIoN.~—Where one guarantees a conditional obligation, his liability
is commensurate with that of the principal, and he is not entitled to
notice of the default of the prineipal, unless he is unable, by the
exercise of reasonable diligence, to acquire information of such
default, and the creditor has actual notice thereof.
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Sec. 1274, OBLIGATION OF GUARANTOR CAN NOT EXCEED THAT OF THE
pPRINCIPAL.—The obligation of a guarantor must be neither larger
In amount nor in other respects more burdensome than that of the
principal; and if in its terms it exceeds it, it is reducible in propor-
tion to the principal obligation.

Skc. 1275. (FUARANTOR NOT LIABLE ON TLLEGAL CONTRACT.—A guar-
antor is not liable if the contract of the principal is unlawful; but
he is liable notwithstanding any mere personal disability of the prin-
cipal, though the disability be such as to make the contract void
against the principal.

CONTINUING GUARANTY

Src. 1276. CONTINUING GUARANTY, WHAT.—A guaranty relating to
a future liability of the principal, under successive transactions,
which either continue his liability or from time to time renew it after
it has been satisfied, is called a continuing guaranty.

Sgc. 1277. RevocaTioN.—A continuing guaranty may be revoked
at any time by the guarantor, in respect to future transactions,
unless there is a continuing consideration as to such transactions
which he does not renounce.

EXONERATION OF GUARANTORS

Sgc. 1278. WHAT DEALINGS WITH DEBTOR EXONERATE GUARANTOR.——
A guarantor is exonerated, except so far as he may be indemnified
by the principal, if by any act of the creditor, without the consent of
the guarantor, the original obligation of the principal is altered in
any respect, or the remedies or rights of the creditor against the
principal, in respect thereto, in any way impaired or suspended.

CRrosS REFERENCES

Kxoneration of surety, see sections 1290 and 1291.

Forbearance will not discharge, see section 1282,

Liability of guarantor, see sections 1271 et seq.

Neglect or refusal to sue after request will discharge, see section 1293,
Rights of creditor where security given, see section 1299.

Sge. 1279. Vorp promises.—A promise by a creditor, which for any
cause is void, or voidable by him at his option, does not alter the
obligation or suspend or impair the remedy, within the meaning of
section 1278,

Sre. 1980. RescissioN OF ALTERATION.~—The rescission of an agree-
ment altering the original obligation of a debtor, or impairing the
remedy of a creditor, does not restore the liability of a guarantor
who has been exonerated by such agreement.

Sgc. 1281. Parr PERFORMA'NCE.——T%O acceptance, by a creditor, of
anything in partial satisfaction of an obligation, reduces the obliga-
tion of a guarantor thereof, in the same measure as that of the
principal, but does not otherwise affect it.

Cross REFERENCES

Acceptance of consideration of accord, see section 480.
Acceptance of part performance in satisfaction of obligation, see section 481.
Effect of part performance, see sections 450, 454, and 481,

Swe. 1282. DELAY OF CREDITOR DOES NOT DISCHARGE GUARANTOR.—
Mere delay on the part of a creditor to proceed against the principal,
or to enforce any other remedy, does not exonerate a guarantor.

CrOSS REFERENCE
Notice to creditor to sue, see section 1293.
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Swo. 1283, GUARANTOR INDEMNIFIED BY THE DEBTOR, NOT EXONER-
aTED—A guarantor who has been indemnified by the principal is
liable to the creditor to the extent of the indemnity, notwithstanding
that the creditor, without the assent of the guarantor, may have
modified the contract or released the principal.

Cross REFERENCE
See sections 1278 and 1265 (1).

Sgc. 1284. DISCHARGE OF PRINCIPAL BY ACT OF LAW DOES NOT DIS-
CHARGE GUARANTOR.—A guarantor is not exonerated by the discharge
of his principal by operation of law, without the intervention or
omission of the creditor.

CHAPTER 61.—SURETYSHIP
WHO ARE SURETIES

Skc. 1285. Surery, wHAT.—A surety is one who at the request of
another, and for the purpose of securing to him a benefit, becomes
responsible for the performance by the latter of some act in favor
of a third person, or hypothecates property as security therefor.

Cross REFERENCES

Guaranty, see sections 1261 et seq.
Indemnity, see sections 1251-a et seq.

Src. 1286. APPARENT PRINCIPAL MAY SHOW THAT HE IS SURETY.—
One who appears to be a principal, whether by the terms of a writ-
ten instrument or otherwise, may show that he is in fact a surety,
except as against persons who have acted on the faith of his
apparent character of principal.

LIABILITY OF SURETIES

Sro. 1287. Lamrr or SURETY’S OBLIGATION.~A. surety can not be
held beyond the express terms of his contract, and if such contract
prescribes a penalty for its breach, he can not in any case be liable
tor more than the penalty.

Cross REFERENCH
Liahility of guarantors, see sections 1272 and 1273,

Sec. 1288. Runes oF INTERPRETATION.~—In interpreting the terms
of a contract of suretyship, the same rules are to be observed as in
the case of other contracts.

Src. 1289. JUDGMENT AGAINST SURETY DOES NOT ALTER THE RELA-
rioN—Notwithstanding the recovery of judgment by a creditor
against a surety, the latter still occupies the relation of surety.

Sgc. 1290. SURETY EXONERATED BY PERFORMANCE OR OFFER OF
pERFORMANCE—Performance of the principal obligation, or an offer
of such performance, duly made as provided in this code, exonerates
2 surety.

Cross REFERENCE

Offer of performance, see sections 453 to 473.

Sec. 1291, STRETY DISCHARGED BY CERTAIN ACTS OF THE CREDITOR.—
A surety is exonerated—

1. In like manner with a guarantor;

2. To the extent to which he is prejudiced by any act of the
creditor which would naturally prove injurious to the remedies of
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the surety or inconsistent with his rights, or which lessens his
security; or

3. To the extent to which he is prejudiced by an omission of the
creditor to do anything, when required by the surety, which it is his
duty to do.

Cross REFERENCES

Exoneration of guarantor, see sections 1278 et seq.
Omission of creditor to proceed againgt principal, see section 1203,

RIGHTS OF SURETIES

Sec. 1292. SURETY HAS RIGHTS OF GUARANTOR—A surety has all
the rights of a guarantor, whether he become personally responsible
or not.

Sec. 1293. SURETY MAY REQUIRE THE CREDITOR TO PROCEED AGAINST

against the principal, or to pursue any other remedy in his power
which the surety can not himself pursue, and which would lighten
his burden; and if in such case the creditor neglects to do so, the
surety is exonerated to the extent to which he is thereby prejudiced.

Cross REFERENCE
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sections 1282 and 1291 (1).

SEc. 1294. SURETY MAY COMPEL PRINCIPAL TO PERFORM OBLIGATIONS,
WHEN pUE—A. surety may compel his principal to perform the obli-
gation when due.

Cross REFERENCE

Substitute for equitable action, see section 1293,

May compel princi-

tions.

perform obliga-

Sgkc. 1295. A PRINCIPAL BOUND TO REIMBURSE HIS SURETY.—Lf & Exonerstion.

surety satisfies the prineipal obligation, or any part thereof, whether
with or without legal proceedings, the principal is bound to reim-
burse what he has disbursed, including necessary costs and expenses;
but the surety has no claim for reimbursement against other per-
sons, though "they may have been benefited by his act, except as
prescribed by section 1296.

Skc. 1296, THE SURETY ACQUIRES THE RIGHT OF THE CREDITOR—A.
surety, upon satisfying the obligation of the principal, is entitled
to enforce every remedy which the creditor then has against the
principal to the extent of reimbursing what he has ex ended, and
also to require all his cosureties to contribute thereto, without regard
to the order of time in which they became such.

Spo. 1297. SURETY ENTITLED TO BENEFIT OF SECURITIES HELD BY
croTrOR—A surety is entitled to the benefit of every security for
the performance of the principal obligation held by the creditor, or
by a cosurety at the time of entering into the contract of suretyship
or acquired by him afterwards, whether the surety was aware of
the security or not.

Bubrogation.

Bure
curit

creditor

entitled to se-
es held by

perty of princ
Sgc. 1998. THE PROPERTY OF PRINCIPAL TO BE TAKEN FIRST.— W hen- 1o aroperty of principel

ever property of a surety is hypothecated with property of the prin-
cipal, the surety is entitled to have the property of the principal
first applied to the discharge of the obligation.

180 in original
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RIGHTS OF CREDITORS

Seo. 1299. CREDITOR ENTITLED TO BENEFIT OF SECURITIES HELD BY
sorETT—A creditor is entitled to the benefit of everything which
a surety has received from the debtor by way of security for the
performance of the obligation, and may, upon maturity of the
obligation, compel the application of such security to its satisfaction.

LETTER OF CREDIT

Skc. 1800. LerTer oF creprr, wHAT—A. letter of credit is a writ-
ten instrument, addressed by one person to another, requesting the
latter to give credit to the person in whose favor it is drawn.

Sgc. 1801. How apprEssEp—A letter of credit may be addressed
to several persons in succession.

Sgc. 1802. Lisasmity oF THE WRITER—DThe writer of a letter of
credit is, upon the default of the debtor, liable to those who gave
credit in compliance with its terms.

Cross REFERENCE

‘When notice to the writer necessary, see section 1307.

Skc. 1303. LETTERS OF CREDIT EITHER GENERAL OR SPECIAL—A let-
ter of credit is either general or special. When the request for
credit in a letter is addressed to specified persons by name or de-
scription, the letter is special. All other letters of crediti are
general. :

Cross REFERENCE

Credit to correspond with terms of letter, see section 1308.

Skc. 1304. NATURE OF GENERAL LETTER OF CREDIT.—A general letter
of credit gives any person to whom it may be shown authority to
comply with its request, and by his so doing it becomes, as to him,
of the same effect as if addressed to him by name.

Skc. 1305, EXTENT OF GENERAL LEITER OF CREDIT.—Several persons
may successively give credit upon a general letter.

Sec, 1306, A LETTER OF CREDIT MAY BE A CONTINUING GUARANTY.—
If the parties to a letter of credit appear, by its terms, to contem-.
plate a course of future dealing between the parties, it is not ex-
hausted by giving a credit, even to the amount limited by the letter,
which is subsequently reduced or satisfied by payments made by the
debtor, but is to be deemed a continuing guaranty.

Sec. 1307, WHEN NOTICE T0 THE WRITER NECESSArRY.—The writer of
a letter of credit is liable for credit given upon it without notice to
him, unless its terms express or imply the necessity of giving notice.

Skc. 1308. THE CREDIT GIVEN MUST AGREE WITH THE TERMS OF THE
rerrErR.—If a letter of credit prescribes the persons by whom, or the
mode in which, the credit is to be given, or the term of credit, or
limits the amount thereof, the writer is not bound except for trans-

:ll,cttions which, in these respects, conform strictly to the terms of the
etter.

CHAPTER 62.—LIENS IN GENERAL
DEFINITION OF LIENS -

Szc. 1309. Liex, waAT.—A lien is a charge imposed in some mode
other than by a transfer in trust upon specific property by which it
is made security for the performance of an act. C

SI'_}G.I 1310. LaENs, GENERAL OR SPECIAL—Liens are either general or
special.
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Skc. 1311. GENERAL LIEN, WHAT.—A general lien is one which the
holder thereof is entitled to enforce as a security for the perform-
ance of all the obligations, or all of a particular class of obligations,
which exist in his favor against the owner of the property.

Cross REFERENCES

Banker, see section 1397,
Factors, lien, see section 1396,
Lien for services, see section 1393.

Sec. 1312. SeeciAL LieN, wHAT.—A special lien is one which the
holder thereof can enforce only as security for the performance of
a particular act or obligation, and of such obligations as may be
incidental thereto.

Cross REFERENCES

Mortgage is a special lien unless otherwise agreed, see section 1336.
Rights where prior lien discharged, see section 1313.

Special lien of officer levying attachment on execution, see section 1398,
Special lien on personalty for services, see section 1393.

Special lien of seller of personalty, see sections 649 et seq.

Szc. 1318, Prior LieNs.—Where the holder of a special lien is com-
pelled to satisfy a prior lien for his own protection, he may enforce
payment of the amount so paid by him, as a part of the claim for
which his own lien exists.

Sec. 1314. CONTRACTS SUBJECT TO PROVISIONS OF THIS CHAPTER.—
Contracts of mortgage and pledge are subject to all the provisions
of this chapter.

CREATION OF LIENS
Sgc. 1815. LieN, How CREATED.—A lien is created:

1. By contract of the parties; or
2. By operation of law.

SEc. 1316. No LIEN For cLAmM Nor pUE.—No lien arises by mere 4

operation of law until the time at which the act to be secured thereby
ought to be performed.

EC. 1317. LIEN ON FUTURE INTEREST.—AD agreement may be made g

to create a lien upon property not yet acquired by the party agreein
to give the lien, or not yet in existence. In such case the lien agree
for attaches from the time when the party aﬁreemg to give it acquires
an interest in the thing, to the extent of such interest.

Spc. 1318, LiEN MAY BE CREATED BY CONTRACT.—A lien may be
created by contract, to take immediate effect, as security for the

performance of obligations not then in existence.
EFFECT OF LIENS

Skc. 1319. LIEN, OR CONTRACT FOR LIEN, TRANSFERS NO TITLE—NOt-
withstanding an agreement to the contrary, a lien, or a contract for
a lien, transfers no title to the property subject to the lien.

CrosS REFERENCE

Mortgage gives no right to possession, see section 1340.

Sgc. 1320. CrrTAIN conTrACTS vorp.—All contracts for the forfeiture
of property subject to a lien, in satisfaction of the obligation secured
thereby, and all contracts in restraint of the right of redemption
from a lien, are void.

3051°--33—82
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Skc. 1321. CREATION OF LIEN DOES NOT IMPLY PERSONAL OBLIGATION.—
The creation of a lien does not of itself imply that any person is
bound to perform the act for which the lien is a security.

CRosSS REFERENCE
See, also, sections 1329, 1341, and 1381.

Sko. 1822. ExexT oF LieN.—The existence of a lien upon property
does not of itself entitle the person in whose favor it exists to a
lien upon the same property for the performance of any other obli-
gation than that which the lien originally secured.

Skc. 1823. HOLDER OF LIEN NOT ENTITLED TO COMPENSATION.—One
who holds property by virtue of a lien thereon is not entitled to com-
pensation from the owner thereof for any trouble or expense which
he incurs respecting it, except to the same extent as a borrower,
under sections 805 and 806.

PRIORITY OF LIENS

Skc. 1324. Priorrry oF 1xeNs—Other things being equal, different
liens upon the same property have priority according to the time of
their creation, except in cases of bottomry and respondentia.

Skc. 1325. ORDER OF RESORT TO DIFFERENT FUNDS.—Where one has
a lien upon several things, and other persons have subordinate liens
upon, or interests in, some but not all of the same things, the person
having the prior lien, if he can do so without risk of loss to himself
or of injustice to other persons, must resort to the property in the
following order, on the demand of any party interested:

1. To the things upon which he has an exclusive lien;

2, To the things which are subject to the fewest subordinate liens;

3. In like manner inversely to the number of subordinate liens
upon the same things; and

4, When several things are within one of the foregoing classes, and
subject to the same number of liens, resort must be had—

(1) To the things which have not been transferred since the prior
lien was created; ,

(2) To the things which have been so transferred without a
valuable consideration; and

(3) To the things which have been so transferred for a valuable
consideration in the inverse order of the transfer.

Cross REFERENCE
Marshaling of assets, see section 1658,

REDEMPTION FROM LIENS

Skc. 1326. RieET TO REDEEM ; SUBROGATION.—Every person, having
an interest in property subject to a lien, has the right to redeem it
from the lien at any time after the claim is due and before his right
of redemption is foreclosed, and, by such redemption, becomes sub-
rogated to all the benefits of the lien, as against all owners of other

interests in the property, except in so far as he was bound to make
such redemption for their benefit.

Cross REFERENCE
Pledgor’s right of redemption may be foreclosed, see section 1392,
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Sec. 1327. RieHTs OF INFERIOR LIENOR—One who has a lien inferior

to another, upon the same property, has a right:

1. To redeem the property in the same manner as its owner might,
from the superior lien; and

2. To be subrogated to all the benefits of the superior lien, when
necessary for the protection of his interests, upon satisfying the
claim secured thereby.

Sec. 1828, REDEMPTION FROM LIEN, HOW MADE~—Redemption from
a lien is made by fperforming, or offering to perform, the act for
the performance of which it is a security, an£ paying, or offering
to pay, the damages, if any, to which the holder of the lien is entitled
for delay.

Cross REFERENCH

Offer to perform, see gection 453.
EXTINCTION OF LIENS

Sro. 1329. LIEN DEEMED ACCESSORY TO THE ACT WHOSE PERFORM-
ANCE 1T sECURES—A lien is to be deemed accessory to the act for
the performance of which it is a security, whether any person is
bound for such performance or mnot, and is extinguishable in like
manner with any other accessory obligation.

Cros8 REFERENCE
Assignment of debt, see section 1348.
Sro. 1330. EXTINCTION BY SALE OR CONVERSION.—The sale of any
roperty on which there is a lien, in satisfaction of the claim secured

thereby or in case of personal property, its wrongful conversion by
the person holding the lien, extinguishes the lien thereon.

Cross REFERENCE
Sale of property by lien holder, see section 1395.
Sgc. 1331, LIEN EXTINGUISHED BY LAPSE OF TIME UNDER STATUTE
OF LIMITATIONS.—A lien is extinguished bg the lapse of the time
ode

within which, under the provisions of the e of Civil Procedure,
an action can be brought upon the principal obligation.

Src. 1832. APPORTIONMENT OF LIEN.—The partial performance of ,

an act secured by a lien does not extinguish the lien upon any part
of the property subject thereto, even if it is divisible.

Src. 1333. WHEN RESTORATION EXTINGUISHES LIEN.—The voluntary ]

restoration of property to its owner by the holder of a lien thereon
dependent upon possession extinguishes the lien as to such prop-
erty, unless otherwise agreed by the parties, and extinguishes it,
notwithstanding any such agreement, as to creditors of the owner
and persons subsequently acquiring a title to the property, or a lien
thereon, in good faith, and for value.

Cross8 REFERENCE

Lien dependent on posgession, see section 1303.
CHAPTER 65.—MORTGAGE
MORTGAGES IN GENERAL

Src. 1334, Morreace, wrHaT.—Mortgage is a contract by which
specific property is hypothecated for the performance of an sact,
without the necessity of a change of possession.
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Cross REFERENCE

Actual transfer of possession of personalty would change it into a pledge,
see section 1337.

Src. 1335. To B IxX WRITING.—A mortgage can be created, renewed,
or extended, only by writing, subscribed by the party to be charged
or by his agent thereunto authorized in writing. )

Sre. 1336. LIEN OF A MORTGAGE, WHEN SPECIAL—The lien of a
mortgage is special, unless otherwise expressly agreed, and is inde-
pendent of possession.

JrOSS REFERENCE

Special lien, definition, see section 1312.

Sec. 1837. TRANSFER, WHEN MORTGAGE, WHEN PLEDGED.—Every
transfer of an interest in property, other than in trust, made only
as a security for the performance of another act, is to be deemed a
mortgage, except when it is accompanied by actual change of posses-
sion, in which case it is to be deemed a pledge.:

Cross REFERENCE

Deed absolute on its face, when a mortgage, see section 1338,

Sec. 1338, TRANSFER MADE SUBJECT TO DEFEASANCE MAY BE
provEp.—The fact that a transfer was made subject to defeasance
on a condition, may, for the purpose of showing such transfer to
be a mortgage, be proved (except as against a subsequent purchaser
or encumbrancer for value and without notice), though the fact does
not appear by the terms of the instrument.

Cross REFERENCE

Transfer, when mortgage, when pledge, see section 13837,

Src. 1339. MorTeaer, oN WHAT A LIEN.—A mortgage is a lien
) zag
upon everything that would pass by a grant of the property.

Cross REFERENCES

Fixtures, generally, see section 188,
Growing crops, see section 1865,

Sec. 1340. MORTGAGE DOES NOT ENTITLE MORTGAGEE TO POSSESSION.—
A mortgage does not entitle the mortgagee to the possession of the
property, unless authorized by the express terms of the mortgage;
but after the execution of the mortgage the mortgagor may agree
to such change of possession without a new consideration.

Cross REFERENCE

Mortgagee's possession, see sections 1384 and 1336,

Sro. 1341. MORTGAGE NOT A PERSONAL OBLIGATION.—A mortgage
does not bind the mortgagor personally to perform the act for the
performance of which it is a security, unless there is an express
covenant therein to that effect.

Sec. 1342. Waste—No person whose interest is subject to the
lien of a mortgage may do any act which will substantially impair
the mortgagee’s security.

Src. 1343, SUBSEQUENTLY ACQUIRED TITLE INURES TO MORTGAGEE—
Title acquired by the mortgagor subsequent to the execution of the
mortgage, inures to the mortgagee as security for the debt in like
manner as if acquired before the execution.
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Sec. 1344. Powzr oF saLE—A power of sale may be conferred by
a mortgage upon the mortgagee or any other person, to be exercised
after a breach of the obligation for which the mortgage is a security.

Sec. 1845. Power oF ATTORNEY TO EXECUTE.—A power of attorne
to execute a mortgage must be in writing, subscribed, acknowledge(i
or proved, and certified in the manner prescribed in chapter 22 of
this code, and recorded in the office of the registrar of property.

CrOsSS REFERENCEH

Authorization, generally, see section 1046.

Sec. 1345a. MORTGAGE, WHEN VOID AS TO THIRD PERSONS.—A mort-
gage of property is void as against creditors of the mortgagor and
subsequent purchasers and encumbrances of the property n good
faith for value, unless it is acknowledged or proved and certified
in the manner prescribed in chapter 22 of this code, and recorded
in the office of the Registrar of Property of the Canal Zone.

Sec. 1346. RECORDING ASSIGNMENT OF MORTGAGE—ADN assignment
of a mortgage may be recorded in like manner as a mortgage, an
such record operates as notice to all persons subsequently deriving
title to the mortgage from the assignor.

Sec. 1347. RECORDING ASSIGNMENT OF MORTGAGE NOT NOTICE TO
MORTGAGOR.—When the mortgage is executed as security for money
due, or to become due, on a promissory note, bond, or other instru-
ment designated in the mortgage, the record of the asssignment of
the mortgage is not, of itself, notice to a mortgagor, his heirs, or
personal representatives, so as to invalidate any payment made by
them, or either of them, to the person holding such note, bond, or
other instrument.

Src. 1348. MORTGAGE PASSES BY ASSIGNMENT OF DEBT.—1he assign-
ment of a debt secured by mortgage carries with it the security.

Skc. 1349. MORTGAGE, HOW DISCHARGED.—A recorded mortgage |

may be discharged by an entry in the margin of the record thereof,
signed by the mortgagee, or his personal representative or assignee,
acknowledging the satisfaction of the mortgage in the presence of
the registrar of property, who must certify the acknowledgment in
form substantially as follows: “ Signed and acknowledged before
me, this day of , in the year A. B., Registrar
of Property.”

Sec. 1350. Same.—A recorded mortgage, if not discharged as pro-
vided in section 1349, must be dischargeci upon the record by the
officer having custody thereof, on the presentation to him of a cer-
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tificate signed by the mortgagee, his personal representatives or -

assigns, acknowledged or proved and certified as prescribed by chap-
ter 22 of this code, stating that the mortgage has been paid, satisfied,
or discharged.

Sgec. 1851. DUTY OF MORTGAGEE ON SATISFACTION OF MORTGAGE.—
When any mortgage has been satisfied, the mortgagee or his assignee
must immediately, on the demand of the mortgagor, execute, acknowl-
edge, and deliver to him a certificate of the discharge thereof, so
as to entitle it to be recorded, or he must enter satisfaction, or cause
satisfaction of such mortgage to be entered of record; and any
mortgagee, or assignee of such mortgagee, who refuses to execute,
acknowledge, and deliver to the mortgagor the certificate of dis-
charge, or to enter satisfaction, or cause satisfaction of the mortgage
to be entered, as provided in this chapter, is liable to the mortgagor,
or his grantee or heirs, for all damages which he or they may sustain
by reason of such refusal, and shall also forfeit to him or them

the sum of one hundred dollars.

Duty of mortgagee it
satisfaction.
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Seo. 1852. PROVISIONS OF THIS CHAPTER DO NOT AFFECT BOTTOMRY
or resPoNDENTIA.—Contracts of bottomry or respondentia, although
in the nature of mortgages, are not affected by any of the provisions
of this chapter.

MORTGAGES OF PERSONAL PROPERTY

Skc. 1353 —WHAT PERSONAL PROPERTY MAY BE MORTGAGED.—Mort-
gages may be made upon all growing crops, including fruit, and
upon any and all kinds of personal property, except articles of
wearing apparel and personal adornment.

CRroSS REFERENCE

As to the validity of mortgages on excepted property, see section 1366.

Src. 1354, MORTGAGE OF STOCK IN TRADE OF MERCHANT.—W here a
mortgage is made upon the stock in trade of a merchant, it shall
be deemed, in the absence of a contrary intention, to cover goods
subsequently acquired; and purchasers from the mortgagor in good
faith and in the usual course of business shall not be liable to the
mortgagee.

Szrc. 1355. ForRM OF PERSONAL MORTGAGE.~—A mortgage of personal
property may be made in substantially the following form:

This mortgage, made the day of , in the year , by
A B, of , by occupation a ——, mortgagor, to C D, of —,
by occupation a , mortgagee, witnesseth :

That the mortgagor mortgages to the mortgagee (here describe
the property), as security for the payment to him of dollars,
on (or before) the day of , In the year , with interest
thereon (or, as security for the payment of a note or obligation,
describing it, and so forth) A B.

Sec. 1356. WHEN VOID AS TO THIRD PERSONS.—A mortgage of per-
sonal property is void as against creditors of the mortgagor and
subsequent purchasers and encumbrancers of the property in good
faith and for value, unless:

1. It is accompanied by the affidavit of all the parties thereto
that it is made in good faith and without any design to hinder,
delay, or defraud creditors;

2, It is acknowledged or proved and certified in the manner pre-
scribed in chapter 22 of this code, and recorded in the office of the
registrar of property of the Canal Zone.

Snc. 1357, BooKs 10 BE KEPT FOR PERSONAL MORTGAGES—Mortgages
of personal property must be recorded in books kept for personal
mortgages exclusively.

Cross RREFERENCE
Manner of acknowledging, proving, certifying, and recording, see section 1356,

Src. 1359. REMOVING MORTGAGED PROPERTY FROM ZONE.~—NO mort-
gagor shall remove or permit the removal of mortgaged property
from the Canal Zone without the written consent of the mortgagee.

Sec. 1360. How rorEcLosED.—A mortgagee of personal property,
when the debt to secure which the mortgage was executed becomes
due, may foreclose the mortgagor’s right of redemption by a sale
of the property, made in the manner and upon the notice prescribed
by chapter 64 of this code on “ pledge,” or by proceedings under the
Code of Civil Procedure.

(Ross REFERENCES

Actual notice required, see section 1383.
Sale of pledge, see sections 1351 et seq.
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Sec. 1361. MORTGAGED PROPERTY MAY BE LEVIED UPON.—Personal
property mortgaged may be taken under attachment or execution
issued at the suit of a creditor of the mortgagor.

Sec. 1862. ATTACHMENT AND EXECUTIONS ON MORTGAGED PERSONAL
PrOPERTY.—Before the property is so taken the officer must pay or
tender to the mortgagee the amount of the mortgage debt and interest
or must deposit the amount thereof with the registrar of property,
payable to the order of the mortgagee: Provided, howewer, That
when an attachment or execution creditor presents to the officer a
verified statement that the mortgage is void or invalid for reasons
therein specified and delivers to the officer a good and sufficient
indemnity bond in double the amount of the mortgage debt or double
the value of the mortgaged property, as the officer may determine
and require, the officer shall take the property, and, in the case of an
execution, sell it in the manner provided by law.

The bond shall be made to both the officer and the mortgagee and
shall indemnify them and each of them for the taking of the prop-
erty against loss, liability, damages, costs, and counsel fees.

Cross REFERENCH

Measure of special owner’s damage for conversion, gee section 1618,

Sec. 1863. APPLICATION OF PROCEEDS OF SALE.— When the property
is taken after payment or tender of deposit as provided for in section
1362, and is sold under process the ogicer must apply the proceeds
of the sale as follows:

1. To the repayment of the sum paid to the mortgagee, with
interest from the date of such payment; and

2. The balance, if any, in like manner as the proceeds of sales
under execution are applied in other cases.

When the property is taken after presentation to the officer of
the verified statement and bond mentioned in the proviso in section
1862 and is sold under process the officer must apply the proceeds of
the sale as follows:

1. To the satisfaction of the amount specified in the process includ-
ing interest and costs; and

9. The balance, if any, in like manner as the proceeds of sales
under execution are applied in other cases.

Sero. 1364. CERTAIN SECTIONS NOT APPLICABLE T0 MORTGAGE OF OER-
TAIN gHTPS.—Sections 1356 and 1357 to 1859 do not apply to any
mortgage of a ship or part of & ship under the flag of the United
States.

Sgc. 1365. CONTINUANCE OF LIEN OF MORTGAGE ON CrOPS.—The lien
of a mortgage on & growing crop continues on the cro after sever-
ance, whether remaining in its original state or converted into another
product, so long as the same remains on the land of mortgagor.

Src. 1866. VALIDITY OF CERTATN MORTGAGES.—Mortgages of per-
sonal property, other than that mentioned in section 1353, and
mortgages not made in conformity with the provisions of this sub-
chapter, are nevertheless valid between the parties, their heirs,
legatees, and personal representatives, and persons who, before
parting with valie, have actual notice thereof.

CHAPTER 64—PLEDGE

Sko. 1367. Preper, waar.—Pledge is a deposit of personal prop-
erty by way of security for the performance of another act.
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CROSS REFERENCE

Increase of property pledged, see section 1370.

Sre. 1368. WHEN CONTRACT IS TO BE DEEMED A PLEDGE.—Iivery con-
tract by which the possession of personal property is transferred,
as security only, is to be deemed a pledge.

Spe. 1869, DEIIVERY ESSENTIAL TO VALIDITY OF PLEDGE—The lien
of a pledge is dependent on possession, and no pledge is valid until
the property pledged is delivered to the pledgee, or to a pledge
holder, as hereinafter prescribed.

Sro. 1370. Ixcruass oF THING.—The increase of property pledged
is pledged with the property.

Sge. 1871. LIENOR MAY PLEDGE PROPERTY TO EXTENT OF HIS LIEN.—
One who has a lien upon property may pledge it to the extent of
his lien.

Cross REFERENCES

Compare section 1372,

Lienor's action for damages, see section 1618.

Sge. 1872. REAL OWNER CAN NOT DEFEAT PLEDGE OF PROPERTY TRANS-
FERRED TO APPARENT OWNER FOR THE PURPOSE OF PLEDGE—One who has
allowed another to assume the apparent ownership of property for
the purpose of making any transfer of it, can not set up his own
title, to defeat a pledge of the property, made by the other, to a
pledgee who received the property in good faith, in the ordinary
course of business, and for value.

Sro. 1878. PLEDGE LENDER, WHAT—Property may be pledged as
security for the obligation of another person than the owner, and in
so doing the owner has all the rights of a pledgor for himself, except
as hereinafter stated.

Sge. 1874. Prepce HOLDER, wHAT.—A pledgor and pledgee may
agree upon a third person with whom to deposit the property
pledged, who, if he accepts the deposit, is called a pledge holder.

Sro. 1375, WHEN PLEDGE LENDER MAY WITHDRAW PROPERTY PLEDGED.—
One who pledges property as security for the obligation of another
can not withdraw the property pledged otherwise than as a pledgor
for himself might, and if he receives from the debtor a consideration
for the pledge he can not withdraw it without his consent.

Spe. 1876, OBLIGATIONS OF PLEDeE HOLDER—A pledge holder for
reward can not exonerate himself from his undertaking; and a
gratuitous pledge holder can do so only by giving reasonable notice
to the pledgor and pledgee to appoint a new pledge holder, and
in case of their failure to agree, by depositing the property pledged
with some impartial person, who will then be entitled to a reason-
able compensation for his care of the same.

Sgc. 1377. PLEDGE HOLDER MUST ENFORCE RIGHTS OF PLEDGEE—A
pledge holder must enforce all the rights of the pledgee, unless
authorized by him to waive them. T

Sge. 1378. OBLIGATION OF PLEDGEE AND PLEDGE HOLDER, FOR
rEwArD.—A pledgee, or a pledge holder for reward, assumes the
duties and liabilities of a depositary for reward.

Cross REFERENCE

Depositary for reward, see section 725.

Skc. 1379. GrarurTous PrEDGE HOLDER.—A gratuitous pledge holder
assumes the duties and liabilities of a gratuitous depositary.
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Cross REFERENCE
Gratuitous pledge holder, see sections 722 and 723.

Sec. 1380. DEBTOR’S MISREPRESENTATION OF VALUE OF PLEDGE.—
Where a debtor has obtained credit, or an extension of time, by a
fraudulent misrepresentation of the value of property pledged by
or for him, the creditor may demand a further pledge to correspond
with the value represented; and in default thereof may recover his
debt immediately, though it be not actually due.

Skc. 1381. WHEN PLEDGEE MAY SELL—When performance of the
act for which a pledge is given is due, in whole or in part, the
pledgee may collect what is due to him by a sale of property pledged,
subject to t{le rules and exceptions hereinafter prescribed.

Cross REFERENCE
Foreclosure of right of redemption, see section 1392.

Skc. 1382. SALE OF PLEDGED PROPERTY.—Before property pledged
can be sold, and after performance of the act for which 1t is security
is due, the pledgee must demand performance thereof from the
debtor, if the debtor can be found.

CrosS8 REFERENCE

Waiver of demand of performance before sale, see section 1385.

Skc. 1383. NoTICE OF SALE TO PLEDGOR.—A pledgee must give actual
notice to the pledgor of the time and place at which the property
pledged will be sold, at such a reasonable time before the sale as
will enable the pledgor to attend.

Skc. 1384. WAIVER OF NOTICE OF SALE—Notice of sale may be
waived by a pledgor at any time; but is not waived by a mere waiver
of demand of performance.

Sec. 1885. WAIvEr oF pEMAND.—A debtor or pledgor waives a
demand of performance as a condition precedent to a sale of the
property pledged, by a positive refusal to perform, after perform-
ance is due; but can not waive it in any other manner except by
contract. :

Skc. 13886. SALE OF PLEDGED PROPERTY, MANNER OF.~—The sale by
pledgee, of property pledged, must be made by public auction, in
the manner and upon the notice of sale of personal property under
execution,

Skc. 1387. PLEDGEE’S 8ALE OF SECURITIES.—A pledgee can not sell ourt

any evidence of debt pledged to him, except the obligations of
governments, States, or corporations; but he may collect the same
when due,.

Cross REFERENCE

Right of redemption, see section 1326,

Skc. 1888. SALE oN THE DEMAND OF THE PLEDGOR.—W henever prop-
erty pledged can be sold for a price sufficient to satisfy the claim of
the pledgee, the pledgor may require it to be sold, and its proceeds
to be applied to such satisfaction, when due.

CroSS REFERENCE
Retaining proceeds, see section 1390.

Skc. 1389. SUrPLUS TO BE PAID TO PLEDGOR.—After a pledgee has
lawfully sold property pledged, or otherwise collected its proceeds,
he may deduct therefrom the amount due under the principal obli-
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gation, and the necessary expenses of sale and collection, and must
pay the surplus to the pledgor, on demand.

SEee. 1390. PLEDGEE MAY RETAIN ALL THAT CAN BECOME DUE.— W hen
property pledged is sold by order of the pledgor before the claim of
the pledgee is due, the latter may retain out of the proceeds all that
can possibly become due under his claim until it becomes due.

Src. 1391. PLEDGEE Or PLEDGE HOLDER MAY PURCHASE.—Whenever
property pledged is sold at public auction, in the manner provided
by section 1386, the pledgee or pledge holder may purchase said
property at such sale.

SEc. 1392. PLEDGEE MAY FORECLOSE RIGHT OF REDEMPTION.—Instead
of selling property pledged, as hereinbefore provided, a pledgee
may foreclose the right of redemption by a judicial sale, under the
direction of a competent court; and in that case may be authorized
by the court to purchase at the sale.

CHAPTER 65—O0THER LIENS

Cross REFERENCE

Lien of seller of goods, see sections 649 et seq.

Src. 1893. LisN ON PERSONAL PROPERTY FOR SERVICES THEREON.—
Every person who, while lawfully in possession of an article of
personal property, renders any service to the owner thereof, by
labor or skill, employed for the protection, improvement, safe-
keeping, or carriage thereof, has a special lien thereon, dependent
on possession, for the compensation, if any, which is due to him
from the owner for such service; a person who makes, alters, or
repairs any article of personal property, at the request of the owner,
or legal possessor of the property, has a lien on the same for his
reasonable charges for the balance due for such work done and
materials furnished, and may retain possession of the same until
the charges are paid; and livery or boarding or feed-stable proprie-
tors, and persons pasturing horses or stock, have a lien, dependent
on possession, for their compensation in caring for, boarding, feed-
ing, or pasturing such horses or stock; and laundry proprietors and
persons condueting a laundry business, have a general lien, depend-
ent on possession, upon all personal property in their hands belong-
ing to a customer, for the balance due them from such customer for
laundry work; and veterinary proprietors and veterinary surgeons
shall have a lien, dependent on possession, for their compensation
in caring for, boarding, feeding, and medical treatment of animals;
and keepers of garages for automobiles shall have a lien, dependent
on possession, for their compensation in caring for and safe-keeping
such automobiles,

Cross REFERENCES

Clarrier’s lien, sece section 854.
Restoration of property extinguishes lien, see section 1333,

Sec. 1394. LiMITaTION ON AMOUNT RECOVERABLE WHERE WRITTEN
NOTICE NOT ¢IvEN.—That portion of any lien, as provided for in sec-
tion 1893, in excess of $100, for any work, services, care, or safe-
keeping rendered or performed at the request of any person other
than the holder of the legal title, shall be invalid, unless prior to
commencing any such work, service, care, or safe-keeping, the person
claiming such lien shall give actual notice in writing either by per-
sonal service or by registered letter addressed to the holder of the
legal title to such property, if known. In the case of automobiles, the
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person named as legal owner in the registration certificate, shall be
deemed for the purpose of this section, as the holder of the legal title.
Sec. 1395. LiEN HOLDER MAY SELL PROPERTY; NOTICE OF SALE; PRO-
oreps.—If the person entitled to the lien provided for in section 1393
be not paid the amount due and for which said lien is given, within
twenty days after the same shall have become due, then such lien
holder may proceed to sell said property, or so much thereof as may
be necessary to satisfy said lien and costs of sale, at public auction,
and by giving at least ten days’ previous notice of such sale by
advertising in some newspaper of general circulation in the Canal
Zone. The proceeds of the sale must be applied to the discharge
of the lien and the cost of keeping and selling the property; the
remainder, if any, must be paid over to the owner thereof.

Crosgs REFERENCE

Extinguishment of Hen by sale or conversion, see section 1330.

Sro. 1896. Liex oF FacrorR—A. factor has a general lien, dependent
on possession, for all that is due to him as such, upon all articles of
commercial value that are intrusted to him by the same principal.

Cross REFERENCES

Factor’s enforcement of lien, see section 880.
Power of pledging, see section 1372.

Spc. 1897. BANEER’s L1EN.—A banker has a general lien, depend-
ent on possession, upon all property in his hands belonging to a
customer, for the balance due to him from such customer in the
course of the business.

Sgc. 1398. OrricEr’s LieN.—An officer who levies an attachment
or execution upon personal property acquires a special lien, depend-
ent on possession, upon such property, which authorizes him to hold
it until the process is discharged or satisfied, or a judicial sale of the
property is had.

CHAPTER 66—NEGOTIABLE INSTRUMENTS IN
GENERAL

Nore—This chapter and chapters 87 to 68 of this code comprise the Uniform
Negotiable Instruments Act.

FORM AND INTERPRETATION

Sgc. 1400. REQUIREMENTS FOR NEGOTIABLE INSTRUMENT.—AD in-
strument to be negotiable must conform to the following requirements:
1) It must be in writing and signed by the maker or drawer;

gf.),) Must contain an unconditional promise or order to pay & sum
certain in money; )

(3) Must be payable on demand, or at a fixed or determinable
future time;

(4) Must be payable to order or to bearer; and

(5) Where the instrument, is addressed to a drawee, he must be
named or otherwise indicated therein with reasonable certainty.

Sreo. 1401, SuM PAYABLE CERTAIN.~—The sum payable is a sum cer-
tain within the meaning of chapters 66 to 69 of this code, although
it is to be paid—

1) With interest; or

52) By stated installments; or
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(3) By stated installments, with a provision that upon default
in payment of any installment or of interest, the whole shall become
due; or

(i) With exchange, whether at a fixed rate or at the current
rate; or

(5) With costs of collection or an attorney’s fee, in case payment
shall not be made at maturity.

Skc. 1402. UNQUALIFIED PROMISE UNCONDITIONAL—AnN unqualified
order or promise to pay is unconditional within the meaning of
chapters 66 to 69 of this code, though coupled with—

(1) An indication of a particular fund out of which reimburse-
ment is to be made, or a particular account to be debited with the
amount ; or

(2) A statement of the transaction which gives rise to the
instrument.

But an order or promise to pay out of a particular fund is not
unconditional.

Sec. 1403. TiME FOR PAYMENT.—An instrument is payable at a
determinable, future time, within the meaning of chapters 66 to 69
of this code, which is expressed to be payable—

(1) At a fixed period after date or sight; or

(2) On or before a fixed or determinable future time specified
therein; or

(8) On or at a fixed period after the occurrence of a specified
event, which is certain to happen, though the time of happening be
uncertain.

An instrument payable upon a contingency is not negotiable, and
the happening of the event does not cure the defect.

Sec. 1404. NONNEGOTIABLE INSTRUMENT.—An instrument which
contains an order or promise to do any act in addition to the pay-
ment of money is not negotiable, But the negotiable character of
ali _illlstrument otherwise negotiable is not affected by a provision
which—

(1) Awuthorizes the sale of collateral securities in case the instru-
ment be not paid at maturity; or

(2) Authorizes a confession of judgment, if the instrument be not
paid at maturity; or

(3) Waives the benefit of any law intended for the advantage or
protection of the obligor; or

(4) Gives the holder an election to require something to be done
in lieu of payment of money.

But nothing in this section shall validate any provision or stipu-
lation otherwise illegal.

Szc. 1405. NeoTasmary Nor arrecrep.—The validity and negoti-
able character of an instrument are not affected by the fact that—

(1) It is not dated; or

(2) Does not specify the value given, or that any value has been
given therefor; or

(3) Does not specify the place where it is drawn or the place
where it is payable; or

(4) Bears a seal; or

(5) Designates a particular kind of current money in which pay-
ment is to be made. -
. But nothing in this section shall alter or repeal any statute requir-
Ing in certain cases the nature of the consideration to be stated in
the instrument.
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SEec. 1406. PavaBLE oN DEMAND.—AnN instrument is payable on
demand—

(1) Where it is expressed to be payable on demand, or at sight,
or on presentation; or

(2) In which no time for payment is expressed.

Where an instrument is issued, accepted, or indorsed when over-
due, it is, as regards the person so issuing, accepting, or indorsing
it, payable on demand.

Sec. 1407. Payasre To orpER.—The instrument is payable to
order where it is drawn payable to the order of a specified person
or to him or his order. It may be drawn payable to the order of—

(1) A payee who is not maker, drawer, or drawee; or

(2) The drawer or maker; or

%3) The drawee; or :

4) Two or more payees jointly; or

(5) One or some of several payees; or

(6) The holder of an office for the time being.

Where the instrument is payable to order the payee must be
named or otherwise indicated therein with reasonable certainty.

Skc. 1408. Payasie To BEARER—The instrument is payabf; to
bearer—

(1) When it is expressed to be so payable; or

(2) When it is payable to a person named therein or bearer; or

(3) When it is payable to the order of a fictitious or nonexisting
person, and such fact was known to the person making it so payable;

or

(4) When the name of the payee does not purport to be the name
of any person; or

(5) When the only or last indorsement is an indorsement in blank.

Src. 1409. LLANGUAGE OF INSTRUMENT.—The instrument need not
follow the language of chapters 66 to 69 of this code, but any terms
are sufficient which clearly indicate an intention to conform to the
requirements thereof.

%EC, 1410. TrUE pATE~—Where the instrument or an acceptance or
any indorsement thereon is dated, such date is deemed prima facie
to be the true date of the making, drawing, acceptance, or indorse-
ment as the case may be.

Sgc. 1411. ANTE OrR PosT DATING.—The instrument is not invalid
for the reason only that it is antedated or postdated, rovided this
is not done for an illegal or fraudulent purpose. The person to
whom an instrument so dated is delivered acquires the title thereto
as of the date of delivery.

Skoe, 1412, INSERTION OF DATE—Where an instrument expressed to
be payable at a fixed period after date is issued undated, or where
the acceptance of an instrument payable at a fixed period after sight
is undated, any holder may insert therein the true date of issue or
acceptance, and the instrument shall be paéyable accordingly. The
insertion of a wrong date does not avoid the instrument in the
hands of a subsequent holder in due course; but as to him, the date
so inserted is to be regarded as the true date.

Sk, 1418. FILuiNg Up BLANKS.—Where the instrument is wanting
in any material particular, the person in possession thereof has a
prima facie authority to complete it by filling up the blanks therein.
And a signature on a blank paper delivered by the person making
the signature in order that the paper may be converted into &
negotiable instrument operates as a prima facie authority to fill it
up as such for any amount. In order, however, that any such
instrument when completed may be enforced against any person who
became a party thereto prior to its completion, it must be filled up
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strictly in accordance with the authority given and within a reason-
able time. But if any such instrument, after completion, is nego-
tiated to a holder in due course, it is valid and effectual for all
purposes in his hands, and he may enforce it as if it had been filled
up strictly in accordance with the authority given and within a
reasonable time.

Sec. 1414. INCOMPLETE INSTRUMENT NOT DELIVERED.—Where an
incomplete instrument has not been delivered it will not, if completed
and negotiated, without authority, be a valid contract in the hands
of any holder, as against any person whose signature was placed
thereon before delivery.

Src. 1415, Deuivery NECESsARY.—Every contract on a negotiable
instrument is incomplete and revocable until delivery of the instru-
ment for the purpose of giving effect thereto. As between immediate
parties, and as regards a remote party other than a holder in due
course, the delivery, in order to be effectual, must be made either
by or under the authority of the party making, drawing, accepting,
or indorsing, as the case may be; and in such case the delivery may
be shown to have been conditional, or for a special purpose only,
and not for the purpose of transferring the property in the instru-
ment. But where the instrument is in the hands of a holder in due
course, a valid delivery thereof by all parties prior to him so as
to make them liable to him is conclusively presumed. And where
the instrument is no longer in the possession of a party whose
signature appears thereon, a valid and intentional delivery by him
is presumed until the contrary is proved.

Sec. 1416. Rures or constrRUCTION.—Where the language of the
instrument is ambiguous or there are omissions therein, the following
rules of construction apply:

(1) Where the sum payable is expressed in words and also in
figures and there is a discrepancy between the two, the sum denoted
by the words is the sum payable; but if the words are ambiguous
or uncertain, reference may be had to the figures to fix the amount;

(2) Where the instrument provides for the payment of interest,
without specifying the date from which interest is to run, the
interest runs from the date of the instrument, and if the instrument
is undated, from the issue thereof;

(3) Where the instrument is not dated, it will be considered to be
dated as of the time it was issued;

(4) Where there is a conflict between the written and printed
provisions of the instrument, the written provisions prevail;

(5) Where the instrument is so ambiguous that there is doubt
whether it is a bill or note, the holder may treat it as either at
his election;

. (6) Where a signature is so placed upon the instrument that it
is not clear in what capacity the person making the same intended
to sign, he is to be deemed an indorser;

(7) Where an instrument containing the words “I promise to

pay ” is signed by two or more persons, they are deemed to be
jointly and severally liable thereon.
_ Sec. 1417. Lasasiirey oN INSTRUMENT.—No person is liable on the
instrument W.hose‘ signature does mot appear thereon, except as
herein otherwise expressly provided. But one who signs in a trade
or assumed name will be liable to the same extent as if he had signed
in his own name. ]

Src. 1418. SieNnATURE BY AGENT.—The signature of any party may
be magle by a duly authorized agent. No particular form of appoint-
ment is necessary for this purpose; and the authority of the agent
may be established as in other cases of agency.
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Sec. 1419. Liapmiry or AceENT.—Where the instrument contains
or a person adds to his signature words indicating that he signs for
or on behalf of a principal, or in a representative capacity, he is
not liable on the instrument if he was duly authorized; but the mere
addition of words describing him as an agent, or as f:zdling 8 repre-
sentative character, without disclosing his principal, does not
exempt him from personal liability.

Skc. 1420. SieNATURE BY “ PROCURATION.”—A signature by  proc-
uration ” operates as notice that the agent has but a limitec{ author-
ity to sign, and the principal is bound only in case the agent in so
signing acted within the actual limits of his authority.

Src. 1421. INDORSEMENT BY CORPORATION OR INFANT.—The indorse-
ment or assignment of the instrument by a corporation or by an
infant passes the property therein, notwithstanding that from want
of capacity the corporation or infant may incur no liability thereon.

Src. 1422. Foreep siGNATURE—When a signature is forged or
made without the authority of the person whose signature 1t pur-
ports to be, it is wholly inoperative, and no right to retain the instru-
ment, or to give a discharge therefor, or to enforce payment thereof
against any party thereto, can be acquired through or under such
signature, unless the party, against whom it is sought to enforce
such right, is precluded g‘om setting up the forgery or want of
authority.

CONSIDERATION

Sgc. 1493. PRESUMPTION OF CONSIDERATION.—Every negotiable
instrument is deemed prima facie to have been issued for a valuable
consideration; and everﬁ person whose signature appears thereon
to have become a party thereto for value.

SEc. 1424. CONSIDERATION, WHAT CONSTITUTES.—Value is any con-
sideration sufficient to support a simple contract. An antecedent
or preexisting debt constitutes value, and is deemed such whether
the instrument is payable on demand or at a future time.

Skc. 1425. HOLDER FOR VALUE.—Where value has at any time been
given for the instrument, the holder is deemed a holder for value
in respect to all parties who become such prior to that time.

Sko. 1426. LIEN ON AN INSTRUMENT.— W here the holder has a lien
on the instrument, arising either from contract or by implication of
law, he is deemed a holder for value to the extent of his lien.

Skc. 1427. EFFECT OF WANT OF CONSIDERATION.—Absence or failure
of consideration is matter of defense as against any person not a
holder in due course; and partial failure of consideration is a defense
pro tanto, whether the failure is an ascertained and liguidated
amount or otherwise.

Sro. 1498. LIABILITY OF ACCOMMODATION PARTY.—An sccommoda-
tion party is one who has signed the instrument as maker, drawer,
acceptor, or indorser, without receiving value therefor, and for the
purpose of lending his name to some other person. Such a person
is liable on the instrument to a holder for value, notwithstanding
such holder at the time of taking the instrument knew him to be
only an accommodation party.

NEGOTIATION

Sro. 1499. NEGOTIATION.—An instrument is negotiated when it
is transferred from one person to another in such manner as to con-
stitute the transferee the holder thereof. If payable to bearer it is
negotiated by delivery; if payable to order it is negotiated by the
indorsement of the holder completed by delivery.
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Sro. 1480. InporsemeNT.—The indorsement must be written on the
instrument itself or upon a paper attached thereto. The signature
of the indorser, without additional words, is a sufficient indorsement.

Sec. 1431. INDORSEMENT OF ENTIRE INSTRUMENT.—The indorse-
ment must be an indorsement of the entire instrument. An indorse-
ment which purports to transfer to the indorsee a part only of the
amount payable, or which purports to transfer the instrument to
two or more indorsees severally, does not operate as & negotiation
of the instrument. But where the instrument has been paid in parg,
it may be indorsed as to the residue.

Sec. 1432. Kinps oF INDORSEMENT.~—An indorsement may be
either special or in blank; and it may also be either restrictive or
qualified, or conditional. - .

Skc. 1488, SpECIAL INDORSEMENT.—A special indorsement specifies
the person to whom, or to whose order, the instrument is to be pay-
able; and the indorsement of such indorsee is necessary to the further
negotiation of the instrument. An indorsement in blank specifies
no indorsee, and an instrument so indorsed is payable to bearer and
may be negotiated by delivery.

Skc. 1434. BLANK INDORSEMENT, HOW CHANGED TO SPECIAL INDORSE-
MENT.—The holder may convert a blank indorsement into a special
indorsement by writing over the signature of the indorser in blank
any contract consistent with the character of the indorsement.

Src. 1435. INDORSEMENT RESTRICTIVE.—An indorsement is restric-
tive, which either—

(1) Prohibits the further negotiation of the instrument; or

(2) Constitutes the indorsee the agent of the indorser; or

(8) Vests the title in the indorsee in trust for or to the use of some
other person.

But the mere absence of words implying power to negotiate does
not make an indorsement restrictive.

Skc. 1486, Rremms coNFERRED,—A. restrictive indorsement confers
upon the indorsee the right—

(1) To receive payment of the instrument;

(2) To bring any action thereon that the indorser could bring;

(8) To transfer his rights as such indorsee, where the form of
the indorsement authorizes him to do so.

But all subsequent indorsees acquire only the title of the first
indorsee under the restrictive indorsement,

SEc. 1437 . QuAvrtFIED INDORSEMENT,—A qualified indorsement con-
stitutes the indorser a mere assignor of the title to the instrument.
:‘l‘it may be made bgr’ adding to the indorser’s signature the words
“without recourse” or any words of similar import. Such an
indorsement does not impair the mnegotiable character of the
instrument.

SEC. 1438. CONDITIONAL INDORSEMENT.—Where an indorsement is
conditional, a party required to pay the instrument may disregard
the condition, and make payment to the indorsee or his transferee,
whether the condition has been fulfilled or not. But any person to
whom an instrument so indorsed is negotiated will hold the same,
or the proceeds thereof, subject to the rights of the person indorsing
conditionally. )

Sec. 1439. Pavasre o searRER—Where an instrument, payable to
bearer, is indorsed specially it may nevertheless be further nego-
tiated by delivery; but the person indorsing specially is liable as
mdorser to only such holders as make title through his indorsement.

Sec. 1440. PAYABLE T0 TWO OR MORE PERSONS—Where an instru-
ment is payable to the order of two or more payees or indorsees who
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are not partners, all must indorse, unless the one indorsing has
authority to indorse for the others.

SEc. 144]1. INDORSED TO PERSON AS “ cAsHIER.’—Where an instru-

ment is drawn or indorsed to person as “ cashier ” or other fiscal
officer of a bank or corporation, it is deemed prima facie to be pay-
able to the bank or corporation of which he is such officer, and may
be negotiated by either the indorsement of the bank or corporation
or the indorsement of the officer.
. Skc. 1442. Namr misspeLrLep.—Where the name of a payee or
indorsee is wrongly designated or misspelled, he may indorse the
instrument as therein described, adding, if he thinks fit, his proper
signature.

SEc. 1443. IN REPRESENTATIVE CAPACITY.—Where any person is
under obligation to indorse in a representative capacity, he may
indorse in such terms as to negative personal liability.

Sec. 1444. Time oF INDORSEMENT.—Except where an indorsement
bears date after the maturity of the instrument, every negotiation is
deemed prima facie to have been effected before the instrument was
overdue.

SEec. 1445. Prace or iNDORSEMENT.—Iixcept where the contrary
appears, every indorsement is presumed prima facie to have been
made at the place where the instrument is dated.

Sec. 1446. ConTiNnuaTION.—An instrument negotiable in its origin
continues to be negotiable until it has been restrictively indorsed
or discharged by payment or otherwise.

SEC. 144%'7. StrigiNGg our INDORSEMENT.—Lhe holder may at any
time strike out any indorsement which is not necessary to his title.
The indorser whose indorsement is struck out, and all indorsers sub-
sequent to him, are thereby relieved from liability on the instrument.

EC. 1448, TRANSFER WITHOUT INDORSEMENT.—Where the holder
of an instrument payable to his order transfers it for value without
indorsing it, the transfer vests in the transferee such title as the
transferrer had therein, and the transferee acquires, in addition,
the right to have the indorsement of the transferrer. But for the
purpose of determining whether the transferee is a holder in due
course, the negotiation takes effect as to the time when the indorse-
ment is actually made.

SEc. 1449, PRIOR PARTY MAY NEGOTIATE.~Where an instrument is
negotiated back to a prior party such party may, subject to the
provisions of chapters 66 to 69 of this code, reissue and further
negotiate the same. But he is not entitled to enforce pa{‘me.nt thereof
against any intervening party to whom he was personally liable.

RIGHTS OF THE HOLDER

Sgec. 1450. Ricar 1o sUE—The holder of a negotiable instrument
may sue thereon in his own name and payment to him in due course
discharges the instrument.

Sgc. 1451. Howper 1N DUE cOoUrSE—A holder in due course is s
holder who has taken the instrument under the following
conditions: )

(1) That it is complete and regular upon its face;

(2) That he became the holder of it before it was overdue, and
without notice that it had been previously dishonored, if such was
the fact;

(3 That he took it in good faith and for value; )

(4) That at the time it was negotiated to him he had no notice
of any infirmity in the instrument or defect in the title of the person
negotiating it.

3051°—33—88
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Cross REFERENCES

Notice before full amount paid, see section 1453.
When person not deemed a holder in due course, see section 1452,
‘Who deemed a holder in due course, see section 1458,

Skc. 1452. NoT HOLDER IN DUE COURSE.— W here an instrument pay-
able on demand is negotiated an unreasonable length of time after
its issue, the holder is not deemed a holder in due course.

Cross REFERENCES

Notice before full amount paid, see scetion 1453.
Who deemed a holder in due course, see sections 1451 and 1458,

Skc. 1458. NOTICE BEFORE FULL AMOUNT PAID.— W here the transferee
receives notice of any infirmity in the instrument or defect in the
title of the person negotiating the same before he has paid the full
amount agreed to be paid therefor, he will be deemed a holder in due
course only to the extent of the amcunt theretofore paid by him.

('rROss BEFERENCES

Righis of holder in due course, gee section 1456,
Who deemed a holder in due course, see sectiong 1451 and 1458.
‘Who not deemed a holder in due course, see section 1452,

Ske. 1454. WaeN 1rrie perecTivE—The title of a person who
negotiates an instrument is defective within the meaning of chapters
66 to 69 of this code, when he obtained the instrument, or any signa-
ture thereto, by fraud, duress, or force and fear, or other unlawful
means, or for an illegal consideration, or when he negotiates it in
breach of faith, or under such circumstances as amount to a fraud.

Szrc. 1455, Norice or peFecr—To constitute notice of an infirmity
in the instrument or defect in the title of the person negotiating the
same, the person to whom it is negotiated must have had actual
knowledge of the infirmity or defect, or knowledge of such facts
that his action in taking the instrument amounted to bad faith.

Sec. 1456, Ricurs o HordDEr IN DUR COURSE~A holder in due
course holds the instrument free from any defect of title of prior
parties, and free from defenses available to prior parties among
themselves, and may enforce payment of the instrument for the full
amount thereof against all parties liable thereon,

Cross REFFRENCES

Notice before full amount paid, see section 1453.
‘Who deemed holder in due course, see sections 1451 and 1458,
‘Who not deemed a holder in due course, see section 1452,

Skc. 1457. WHEN sUBJECT T0 ORIGINAL—In the hands of any holder
other than a holder in due course, a negotiable instrument is subject
to the same defenses as if it were nonnegotiable. But a holder who
derives his title through a holder in due course, and who is not
himself a party to any fraud or illegality affecting the instrument,
has all the rights of such former holder in respect of all parties
prior to the latter.

Src. 1458. WHO DEEMED HOLDER IN DUE coURSE—Every holder is
deemed prima facie to be a holder in due course; but when it is
shown that the title of any person who has negotiated the instrument
was defective, the burden is on the holder to prove that he or some
person under whom he claims acquired the title as holder in due
course. But the last-mentioned rule does not apply in favor of a



72d CONGRESS. SESS. II. CH. 128. FEBRUARY 27, 1933.

party who became bound on the instrument prior to the acquisition
of such defective title.

CRrosS REFERENCES

Notice before full amount paid, see section 1453.

Rights of holder in due course, see section 1456.

‘What constitutes a holder in due course, see section 1451.

‘When person not deemed a holder in due course, see section 1452.

LIABILITIES OF PARTIES

Szoe. 1459. Liasmrry oF MaRER—The maker of a negotiable instru-
ment by making it engages that he will pay it according to its tenor,
and admits the existence of the payee and his then capacity to indorse.

Sec. 1460. Liapmiry oF prAwerR—The drawer by drawing the
instrument admits the existence of the payee and his then capacity
to indorse; and engages that on due presentment the instrument will
be accepted or paid, or both, according to its tenor, and that if it
be dishonored, and the necessary proceedings on dishonor be duly
taken, he will pay the amount thereof to the holder, or to any subse-
quent indorser who may be compelled to pay it. But the drawer
may insert in the instrument an express stipulation negativing or
limiting his own liability to the holder.

Sec. 1461. Liasiurry oF accEPTOR—The acceptor by accepting the
instrument engages that he will pay it according to the tenor of his
acceptance; and admits—
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(1) The existence of the drawer, the genuineness of his signature, .

and his capacity and authority to draw the instrument; and
(2) The existence of the payee and his then capacity to indorse.
Sec. 1462. PrrsoN DEEMED INDORSER.—A. person placing his signa-
ture upon an instrument otherwise than as maker, drawer, or
acceptor, is deemed to be an indorser, unless he clearly indicates by
appropriate words his intention to be bound in some other capacity.

Skc. 1468. LIABILITY OF IRREGULAR INDORSER.— W here a person, not

otherwise a party to an instrument, places thereon his signature in
blank before delivery, he is liable as indorser, in accordance with
the following rules:

(1) If the instrument is payable to the order of a third person,
he is liable to the payee and to all subsequent parties.

(2) If the instrument is payable to the order of the maker or
drawer, or is payable to bearer, he is liable to all parties subsequent
to the maker or drawer.

(8) If he signs for the accommodation of the payee, he is liable
to all parties subsequent to the payee.

Src. 1464. WARRANTY WHEN NEGOTIATION BY DELIVERY, EIC.—

Every person negotiating an instrument by delivery or by a qualified et

indorsement, warrants—

(1) That the instrument is genuine and in all respects what it
purports to be;

(2) That he has a good title to it;

(8) That all prior parties had capacity to contract;

(4) That he has no knowledge of any fact which would impair
the validity of the instrument or render 1t valueless.

But when the negotiation is by delivery only, the warranty extends
in favor of no holder other than the immediate transferee.

The provisions of subdivision three of this section do not apply
to persons negotiafing public or corporation securities, other than

bills and notes.
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Sgc. 1465. LIABTIITY OF GENERAL INDORSER—Every indorser who
indorses without qualification, warrants to all subsequent holders
in due course— ) o

(1) The matters and things mentioned in subdivisions 1, 2, and 3
of section 1464; and . o .

(2) That the instrument is at the time of his indorsement valid
and subsisting. .

And, in addition, he engages that on due presentment it shall be
accepted or paid, or both, as the case may be, according to its tenor,
and that if it be dishonored, and the necessary proceedings on dis-
honor be duly taken, he will pay the amount thereof to the holder,
or to any subsequent indorser who may be compelled to pay it.

Skc. 1466, WHEN NEGOTIABLE BY DELIVERY.—W here a person places
his indorsement on an instrument negotiable by delivery he incurs
all the liabilities of an indorser.

Src. 1467. LIapmary oF INDORSERS.—As respects one another
indorsers are liable prima facie in the order in which they indorse;
but evidence is admissible to show that as between or among them-
selves they have agreed otherwise. Joint payees or joint indorsees
who indorse are deemed to indorse jointly and severally.

Sec. 1468. LiABILITY OF BROKER OR AGENT.—Where a broker or
other agent negotiates an instrument without indorsement he incurs
all the liabilities prescribed by section 1464, unless he discloses the

. name of his principal and the fact that he is acting only as agent.
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ment.

When instrument
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ficient presentment.
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PRESENTMENT ¥FOR PAYMENT

Sec. 1469. PRESENTMENT FOR PAYMENT.—Presentment for pay-
ment is not necessary in order to charge the person primarily liable
on the instrument; but if the instrument is, by its terms, payable
at a special place, and he is able and willing to pay it there at ma-
turity, such ability and willingness are equivalent to a tender of
payment upon his part. But except as herein otherwise provided,
presentment for payment is necessary in order to charge the drawer
and indorsers.

Suc. 1470. PreEsENTMENT ¥oR PAYMENT.—Where the instrument is
not: payable on demand, presentment must be made on the day it
falls due. Where it is payable on demand, presentment must be
made within a reasonable time after its issue, except that in the case
of a bill of exchange, presentment for payment will be suflicient if
made within a reasonable time after the last negotiation thereof.

Sec. 1471. WHAT CONSIITUIES SUFFICIENT PRESENTMENT.—PTre-
sentment for payment, to be sufficient, must be made—

(1) By the holder, or by some person authorized to receive pay-
ment, on his behalf;

(2) At a reasonable hour on a business day;

(3) At a proper place as herein defined;

(4) To the person primarily liable on the instrument, or if he is
absent or inaccessible, to any person found at the place where the
presentment is made.

Suc, 1472. Prace oF prEseNTMENT—Presentment for payment is
made at the proper place— )

(1) Where a place of payment is specified in the instrument and
it is there presented;

(2) Where no place of payment is specified, but the address of
the person to make payment is given in the instrument and it is
there presented;

(3) Where no place of payment is specified and no address is
given and the instrument is presented at the usual place of business
or residence of the person to make payment;
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(4) In any other case if presented to the person to make payment
wherever he can be found, or if presented at his last known place of
business or residence.

Sec. 1478. Must Be ExHIBITED.—Lhe instrument must be exhibited
to the person from whom payment is demanded, and when it is
paid must be delivered up to the party paying it.

Sec. 1474, WHERE PAYABLE AT BANK.~—Where the instrument is
payable at a bank, presentment for payment must be made during
banking hours, unless the person to make payment has no funds
there to meet it at any time during the day, in which case present-
ment at any hour before the bank is closed on that day is sufficient.

Skc. 1475. WHEN PERSON LIABLE I8 DEAD.—Where the person pri-
marily liable on the instrument is dead, and no place of payment is
specified, presentment for payment must be made to his personal
representative, if such there be, and if, with the exercise of rea-
sonable diligence, he can be found.

Src. 1476. PERSONS LIABLE AS PARTNERS.—Where the persons pri-
marily liable on the instrument are liable as partners, and no place
of payment is specified, presentment for payment may be made to
1a;_miny one of them, even though there has been a dissolution of the

rm.

Sgc. 1477. Joint pEBTs.—Where there are several persons, not
partners, primarily liable on the instrument, and no p{):ce of pay-
ment is specified, presentment must be made to them all.

SEc. 1478. PRESENTMENT FOR PAYMENT NOT REQUIRED WHEN.—Pre-
sentment for payment is not required in order to charge the drawer
where he has no right to expect or require that the drawee or accep-
tor will pay the instrument.

SEc. 1479. PRESENTMENT FOR PAYMENT NOT REQUIRED WHEN.—Pre-
sentment for payment is not required in order to charge an indorser
where the instrument was made or accepted for his accommodation
and he has no reason to expect that the instrument will be paid if
presented.

Sec. 1480. Duray Excusep.—Delay in making presentment for
payment is excused when the delay is caused by circumstances beyond
the control of the holder, and not imputable to his default, mis-
conduct, or negligence. When the cause of delay ceases to operate,
presentment must be made with reasonable diligence.

Skc. 1481. WHEN DISPENSED WITH.—Presentment for payment is ¥

dispensed with—

1) Where after the exercise of reasonable diligence presentment
as required by this title can not be made;
(2) Where the drawee is a fictitious person;
(3) By waiver of presentment, express or implied.
Sgc. 1482. WHEN DISHONORED BY NONPAYMENT.—The instrument
is dishonored by nonpayment when— i

(1) It is duly presented for payment and payment is refused or
can not be obtained; or .

(2) Presentment is excused and the instrument is overdue and
unpaid.

§EC. 1483. LIABILITY OF PERSON SECONDARILY LIABLE.—Subject to
the provisions of chapters 66 to 69 of this code, when the instrument
is dishonored by nonpayment, an immediate right of recourse to all
parties secondarily liable thereon accrues to the holder.

Sgc. 1484, Trve oF PAYMENT.—Every negotiable instrument is pay-
able at the time fixed therein without grace. When the day of
maturity falls upon Sunday, or a holiday, the instrument is payable
on the next succeeding business day. Instruments falling due om
Saturday are to be presented for payment on the next succeeding
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business day, except that instruments payable on demand may, at
the option of the holder, be presented for payment before twelve
o’clock noon on Saturday when that entire day is not a holiday.

Spo. 1485. DETERMINATION OF TIME—VW here the instrument is
payable at a fixed period after date, after sight, or after the happen-
ing of a specified event, the time of payment is determined by exclud-

" ing the day from which the time is to begin to run, and by including

Ante, p. 1124,

Payable at bank.

Payment in due
coutse.

the date of payment.
' (Cross REFERENCE

Txcluding first day and including last day, see section 9.

SEc. 1486. WHERE PAYABLE AT BANK.—Where the instrument is
made payable at a bank it is equivalent to an order to the bank to pay
the same for the account of the principal debtor thereon.

Src. 1487. PAYMENT IN DUE COURSE—Payment is made in due
course when it is made at or after the maturity of the instrument

- to the holder thereof in good faith and without notice that his title

Notice of dishonot.

is defective.
NOTICE OF DISHONOR

Sec. 1488. Norice oF pisHoNOrR—Except as herein otherwise pro-
vided, when a negotiable instrument has been dishonored by non-
acceptance or nonpayment, notice of dishonor must be given to the
drawer and to each indorser, and any drawer or indorser to whom

- such notice is not given is discharged.

Post, p. 1319."
Post, p. 1319.
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Cross REFERENCES

Notice to bankrupt, see section 1500.

Notice to partners, sce section 1498

 Notice to persons jointly interested, see section 1499,
Notice to subsequent party, see section 1506,

Notice where person is dead, see section 1497,

‘When notice need not be given to drawer, see section 1513,
' When notice need not be given to indorser, see section 1514,

Sec. 1489. By wnom eiveN~—The notice may be given by or on
behalf of the holder, or by or on behalf of any party to the instrument
who might be compelled to pay it to the holder, and who upon taking
it up would have a right to reimbursement from the party to whom
the notice is given.

S . . .

Sre. 1490, Norior or pismoxor—Notice of dishonor may be given
by an agent either in his own name or in the name of any party
entitled to give notice, whether that party be his principal or not.

Cross REeFERENCE

When agent may give notice, gee section 1493.

Sec. 1491. Errecr oF NoricE—Where notice is given by or on
behalf of the holder, it inures for the benefit of all su}?sequenﬁ holders
and all prior parties who have a right of recourse against the party
to whom it is given. N i

- SEc. 1492. EFFECT WHERE NOTICE IS GIVEN BY PARTY ENTITLED
rHERETO.—Where notice is given by or on behalf of a party entitled
to give notice, it inures for the benefit of the holder and all parties
subsequent to the party to whom notice is given.

Src. 1493. WHEN AGENT MAY GIVE NOTICE— Where the instrument
has been dishonored in the hands of an agent, he may either himself
give notice to the parties liable thereon or he may give notice to his
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principal. Tf he gives notice to his principal, he must do so within
the same time as if he were the holder, and the principal upon the
receipt of such notice has himself the same time for giving notice
as if the agent had been an independent holder.

CroSs REFERENCE

Notiee given by agent, see section 1490.

Sec. 1494. WHEN NOTICE SUFFICIENT.——A written notice need not
be signed, and an insufficient written notice may be supplemented
and validated by verbal communication. A misdescription of the
instrument does not vitiate the notice unless the party to whom the
notice is given is in fact misled thereby.

Cross REFERENCEH

Form of notice, see section 1495.

Sec. 1495. Form or Norice—The notice may be in writing or
merely oral and may be given in any terms which sufficiently identify
the instrument, and indicate that 1t has been dishonored gy nonac-
ceptance or nonpayment. It may in all cases be given by delivering
it personally or through the mails.

Sec. 1496. To wamoM NoticE ¢IvEN.—Notice of dishonor may be
given either to the party himself or to his agent in that behalf.

Sro. 1497. NOTICE WHERE PARTY T8 DEAD.—W hen any party is dead,
and his death is known to the party giving notice, the notice must
be given to a personal representative, if there be one, and if with
reasonable diligence he can be found. If there be no personal repre-
sentative, notice may be sent to the last residence or last place of
business of the deceased.

Skc. 1498. Norice To pARTNERS.—Where the parties to be notified
are partners, notice to any one partner is notice to the firm, even
though there has been a dissolution. ,

Sgc. 1499. NoTICE TO PERSONS JOINTLY LIABLE—Notice to joint
parties who are not partners must be given to each of them, unless
one of them has authority to receive such notice for the others.

Ske. 1500. NOTICE TO BANKRUPT.— W here a party has been adjudged
a bankrupt or an insolvent, or has made an assignment for the benefit
of creditors, notice may be given either to the party himself or to
his trustee or assignee.

Sec. 1501. TIME WITHIN WHICH NOTICE MUST BE GIVEN.—Notice
may be given as soon as the instrument is dishonored; and unless
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delay is excused as hereinafter provided, must be given within the ;433

times fixed by chapters 66 to 69 of this code.

Sge. 1502. NOTICE WHERE PARTIES RESIDE IN SAME PLACE~— Where
the person giving and the person to receive notice reside in the same
place, notice must be given within the following times: .

(1) If given at the place of business of the person to receive notice,
it must be given before the close of business hours on the day fol-
lowing; .

(2) If given at his residence, it must be given before the usual
hours of rest on the day following;

(3) If sent by mail, it must be deposited in the post office in time
to reach him in usual course on the day following.

Sec. 1503. NOTICE WHERE PARTIES RESIDE IN DIFFERENT PLACES.—
Where the person giving and the person to receive notice reside in
different places, the notice must be given within the following times:

(1) If sent by mail, it must be deposited in the post office in
time to go by mail the day following the day of dishonor, or if

‘Where ies reside
in same place.

‘Whero reside in dif-
forent places.
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there be no mail at a convenient hour on that day, by the next mail
thereafter; . L

(2) If given otherwise than through the post office, then within
the fime that notice would have been received in due course of
mail, if it had been deposited in the post office within the time
specified in the last subdivision. . . .

Sec. 1504. Norice pEEMED GIvVEN.—Where notice of dishonor is
duly addressed and deposited in the post office, the sender is deemed
to have given due notice, notwithstanding any miscarriage in the
mails.

Sec. 1505. DEposIT 1N POST OFFICE.—Notice is deemed to have been
deposited in post office when deposited in any branch post office
or in any letter box under the control of the Post Office Department.

Skc. 1506. NOTICE TO SUBSEQUENT PARTY—Where a party receives
notice of dishonor, he has, after the receipt of such notice, the
same time for giving notice to antecedent parties that the holder
has after the dishonor.

Sec. 1507. WHERE NOTICE MAY BE SENT.—Where a party has added
an address to his signature, notice of dishonor must be sent to that
address; but if he has not given such address, then the notice must
be sent as follows:

(1) Either to the post office nearest to his place of residence, or
to the post office where he is accustomed to receive his letters; or

(2) If he live in one place, and have his place of business in
another, notice may be sent to either place; or

(8) If he is sojourning in another place, notice may be sent to
the place where he is sojourning.

But where the notice is actually received by the party within
the time specified in chapters 66 to 69 of this code, it will be suffi-
cient, though not sent in accordance with the requirements of this
section.

Cross REFERENCE
Bifect of miscarriage of mails, see section 1504,

Src. 1508, Warver or Norice~Notice of dishonor may be waived,
either before the time of giving notice has arrived, or after the
omission to give due notice, and the waiver may be express or implied.

Sge. 1509, WHO 18 AFFECTED BY WAIVER—Where the waiver is
embodied in the instrument itself, it is binding upon all parties;
but where it is written above the signature of an indorser, it binds
him only. ‘

Sec. 1510. WAIvER oF prROTEST~—A Waiver of protest, whether in
the case of a foreign bill of exchange or other negotiable instru-
ment, is deemed to be a waiver not only of formal protest, but also
of presentment and notice of dishonor.

Sec. 1511. Norice pispExsEp witH—Notice of dishonor is dis-
pensed with when, after the exereise of reasonable diligence, it can
not be given to or does not reach the parties sought to be charged.

Skc. 1512. Dernay excusep—Delay in giving notice of dishonor is
excused when the delay is caused by circumstances beyond the con-
trol of the holder, and not imputable to his default, misconduct,
or negligence. When the cause of delay ceases to operate, notice
must be given with reasonable diligence.

Sec. 1513. WHEN NOTICE OF DISHONOR IS NOT REQUIRED.—Notice of
dishonor is not required to be given to the drawer in either of the
following cases: '

(1) Where the drawer and drawee are the same person;
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(2). When the drawee is a fictitious person or a person not having
capacity to contract;

(3) When the drawer is the person to whom the instrument is

resented for payment;

(4) Where the drawer has no right to expect or require that
the drawee or acceptor will honor the instrument;

(8) Where the drawer has countermanded payment.

Sec. 1514. WHEN NOT BEQUIRED TO BE GIVEN INDORSER.—Notice of
dishonor is not required to be given to an indorser in either of the
following cases:

(1) Where the drawee is a fictitious person or a person not having
capacity to contract, and the indorser was aware of the fact at the
time he indorsed the instrument;

(2) Where the indorser is the person to whom the instrument is
presented for payment;

(8) Where the instrument was made or accepted for his accom-
modation.

Sgc. 1515. NoTICE OF NONPAYMENT WHERE ACCEPTANCE REFUSED.—
Where due notice of dishonor by mnonacceptance has been given,
notice of a subsequent dishonor by nonpayment is not necessary,
unless in the meantime the instrument has been accepted.

Sec. 1516. ErrFroT OF OMIssiON.~—An omission to give notice of
dishonor by nonacceptance does not prejudice the rights of a holder
in due course subsequent to the omission.

Szc. 1517. ProrEsr—Where any negotiable instrument has been
dishonored it may be protested for nonacceptance or nonpayment,
as the case may be; but protest is not required except in the case
of foreign bills of exchange,

DISCHARGE OF NEGOTIABLE INSTRUMENTS

Src. 1518. How bpiscHARGED.—A negotiable instrument is dis-
charged—

l()l) By payment in due course by or on behalf of the principal
debtor;

(2) By payment in due course by the party accommodated, where
the instrument is made or accepted for accommodation;

(8) By the intentional cancellation thereof by the holder;

(4) By any other act which will discharge a simple contract for
the payment of money;

(5) When the principal debtor becomes the holder of the instru-
ment at or after maturity in his own right.

Sec. 1519. PERSONS SECONDARILY LIABLE DISCHARGED.—A person
secondarily liable on the instrument is discharged—

(1) By any act which discharges the instrument;

(2) By the intentional cancellation of his signature by the holder;

(8) By the discharge of a prior party;
4) By a valid tender of payment made by a prior party;

5) By a release of the principal debtor, unless the holder’s right
of recourse against the party secondarily liable is expressly reserved;

(6) By any agreement binding upon the holder to extend the time
of payment, or to postpone the holder’s right to enforce the instru-
ment, unless made with the assent of the party secondarily liable,
or unless the right of recourse against such party is expressly
reserved.
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as regards all prior parties, and he may strike out his own and all
subsequent indorsements, and again negotiate the instrument,
except—

(1) Where it is payable to the order of a third person, and has
been paid by the drawer; and

(2) Where it was made or accepted for accommodation, and has
been paid by the party accommodated.

Sgc. 1521. ReNuNciaTioN BY HoLDER—The holder may expressly
renounce his rights against any party to the instrument, before, at,
or after its maturity. An absolute and unconditional renunciation
of his rights against the principal debtor made at or after the
maturity of the instrument discharges the instrument. But a renun-
ciation does not affect the rights of a holder in due course without
notice. A renunciation must be in writing, unless the instrument is
delivered up to the person primarily liable thereon.

Sro. 1529, CaxcerrarioN.—A cancellation made unintentionally,
or under a mistake or without the authority of the holder, is inoper-
ative; but where an instrument or any signature thereon appears to
have been canceled the burden of proof lies on the party who alleges
that the cancellation was made unintentionally, or under a mistake
or without authority.

Sec. 1523. AvreEraTioN.—Where a negotiable instrument is mate-
rially altered without the assent of all parties liable thereon, it is
avoided, except as against a party who has himself made, authorized
or assented to the alteration, and subsequent indorsers.

But when an instrument has been materially altered and is in the
hands of a holder in due course, not a party to the alteration, he may
enforce payment thereof according to its original tenor.

Sec. 1524. MaTrRIAL ALTERATION.—Any alteration which changes—

(1) The date;

(2) The sum payable, either for principal or interest;

(3) The time or place of payment;

24: The number or the relations of the parties;

5) The medium or currency in which payment is to be made;

Or which adds a place of payment where no place of payment
is specified, or any other change or addition which alters the effect
of the instrument in any respect, is a material alteration,

CHAPTER ¢7—BILLS OF EXCHANGE

Nore~—Chapters 66 to 69 of this code comprise the Uniform: Negotiable
Instruments Act.

FORM AND INTERPRETATION

Sec. 1525. Brun or excrANen perpiNeD.—A bill of exchange is an
unconditional order in writing addressed by one person to another,
signed by the person giving 1t, requiring the person to whom it is
addressed to pay on demand or at a fixed or determinable future
time a sum certain in money to order or to bearer.

Sec., 1526. Nor AN assteNMENT OF ¥FUNDS.—A bill of itself does
not operate as an assignment of the funds in the hands of the drawee
available for the payment thereof, and the drawee is not liable on
the bill unless and until he accepts the same.

Smc. 1527. ADDRESSED TO MORE THAN ONE DRAWEE—A bill may be
addressed to two or more drawees jointly, whether they are part-
ners or not; but not to two or more drawees in the alfernative or
in succession.

Sec, 1528, INpanNp axp roreieN mimis—An inland bill of
exchange is a bill which is, or on its face purports to be, both drawn
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and payable within the Canal Zone. Any other bill is a foreign bill.
Unless the contrary appears on the face of the bill, the holder may
treat it as an inland hill.

SEC. 1529. BILL TREATED AS PROMISSORY NOTE—Where in a bill
drawer and drawee are the same person, or where the drawee is a
fictitious person, or a person not having capacity to contract, the
holder may treat the instrument, at his option, either as a bill of
exchange or a promissory note.

Sec. 1530. RErFeree 1N casE oF NEED.—The drawer of a bill and need

any indorser may insert thereon the name of a person to whom the
holder may resort in case of need; that is to say in case the bill
is dishonored by nonacceptance or nonpayment. Such person is
called the referee in case of need. It is in the option of the holder
to resort to the referee in case of need or not as he may see fit.

ACCEPTANCE

Skc. 1531. Acceprance—The acceptance of a bill is the signifi-
cation by the drawee of his assent to the order of the drawer. The
acceptance must be in writing and signed by the drawee. It must
not express that the drawee will perform his promise by any other
means than the payment of money.

Skc. 1532. HOLDER ENTITLED TO ACCEPTANCE ON FACE OF BILL—The
holder of a bill presenting the same for acceptance may require that
the acceptance be written on the bill and, if such request is refused,
may treat the bill as dishonored. :

Skc. 1533. ACCEPTANCE BY SEPARATE INSTRUMENT.—Where an
acceptance is written on a paper other than the bill itself, it does
not bind the acceptor except in favor of a person to whom it is
shown and who, on the faith thereof, receives the bill for value.

Sgc. 1534. PROMISE To ACCEPT.—An unconditional promise in writ-
ing to accept a bill before it is drawn is deemed an actual acceptance
in favor of every person who, upon the faith thereof, receives the
bill for value.

Skc. 1535. TIME ALLOWED DRAWEE To ACCEPT.—The drawee is
allowed twenty-four hours after presentment in which to decide
whether or not he will accept the bill; but the acceptance, if given,
dates as of the day of presentation.

Sec. 1536. LIABILITY OF DRAWEE RETAINING OR DESTROYING BILL.—
Where a drawee to whom a bill is delivered for acceptance destroys
the same, or refuses within twenty-four hours after such delivery,
or within such other period as the holder may allow, to return the
bill accepted or nonaccepted to the holder, he will be deemed to have
accepted the same. .

Sec. 1537. ACCEPTANCE OF INCOMPLETE BoL—A bill may be
accepted before it has been signed by the drawer, or while otherwise
incomplete, or when it is overdue, or after it has been dishonored by
a previous refusal to accept, or bg nonpayment. But when a bill
payable after sight is dishonored by nonacceptance and the drawee
subsequently accepts it, the holder in the absence of any different
agreement, is entitled to have the bill accepted as of the date of the
first presentment. o

Sec. 1538. KINDS OF ACCEPTANCE.—AN scceptance is either general
or qualified. A general acceptance assents without qualification to
the order of the drawer. A qualified acceptance in express terms
varies the effect of the bill as drawn.

Sgc. 1539. KINDs OF ACCEPTANCE—An acceptance to pay at a par-
ticular place is a general acceptance, unless it expressly states that
the bill is to be paid there only and not elsewhere.
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Qualified acceptance. ~ S, 1540. QUALIFIED ACCEPTANCE—An acceptance is qualified
which is— :

(1) Conditional; that is to say, which makes payment by the
acceptor dependent on the fulfillment of a condition therein stated ;

(2) Partial; that is to say, an acceptance to pay part only of the
amount for which the bill is drawn;

(8) Local; that is to say, an acceptance to pay only at a particular

lace;

P (4) Qualified as to time;

(5) The acceptance of some one or more of the drawees, but not
of all.

Rights of parties. Sre. 1541. RIcuTS OF PARTIES AS TO QUALIFIED ACCEPTANCES.—The
holder may refuse to take a qualified acceptance, and if he does not
obtain an unqualified acceptance he may treat the bill as dishonored
by nonacceptance. Where a qualified acceptance is taken the drawer
and indorsers are discharged from liability on the bill, unless they
have expressly or impliedly authorized the holder to take a qualified
acceptance, or subsequently assent thereto. When the drawer or
an indorser receives notice of a qualified acceptance, he must, within
a reasonable time, express his dissent to the holder, or he will be
deemed to have assented thereto.

PRESENTMENT FOR ACCEPTANCE

When presemtmont  Syo. 1542. WIIEN PRESENTMENT FOR ACCEPTANCE MUST BE MADE.—
must be made. .
Presentment: for acceptance must be made—

(1) Where the bill is payable after sight, or in any other case,
where presentment for acceptance is necessary in order to fix the
maturity of the instrument; or

(2) Where the bill expressly stipulates that it shall be presented
for acceptance; or

(3) Where the bill is drawn payable elsewhere than at the resi-
dence or place of business of the drawee,

In no other case is presentment for acceptance necessary in order
to render any party to the bill liable. '

Iross REFERENOR

Post, p., 1895, Presentment, when excused, see section 1547,
Time for. Sre. 1543, Trve For PRESENTMENT.~Ixcept ag herein otherwise

provided, the holder of a bill which is vequired by section 1542 to
be presented for acceptance must either present it for acceptance
or negotiate it within a reasonable time. If he fails to do so, the
drawer and all indorsers are discharged.

oTo whom must be  Spe. 1544. To WHOM PRESENTMENT FOR ACCEPTANCE MUST BE
MapE—Presentment for acceptance must be made by or on behalf
of the holder at a reasonable hour, on a business day and before
the bill is overdue, to the drawee or some person, authorized to
accept or refuse acceptance on his behalf; and—

(1) Where a bill 1s addressed to two or more drawees who are
not partners, presentment must be made to them all, unless one has
authority to accept or refuse acceptance for all, in which case
presentient may be made fo him only;

(2) Where the drawee is dead, presentment may be made to his
personal representative;

_ (3) Where the drawee has been adjudged a bankrupt or an
insolvent or has made an assignment for the benefit of ereditors,
presentment may be made to him or to his trustee or assignee,
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Sec. 1545. PRESENTMENT OF BILL OF EXCHANGE.—A bill may be
presented for acceptance on any day on which negotiable instru-
ments may be presented for payment under the provisions of sec-
tions 1471 and 1484. When Saturday is not otherwise a holiday,
presentment for acceptance may be made before twelve o’clock noon,
on that day.

Src. 1546. PRESENTMENT WHERE TIME IS INSUFFICIENT.—W here
the holder of a bill drawn payable elsewhere than at the place of
business or the residence of the drawee has not time with the exercise
of reasonable diligence to present the bill for acceptance before pre-
senting it for payment on the day that it falls due, the delay caused
by presenting the bill for acceptance before presenting it for
payment is excused and does not discharge the drawers and
indorsers.

Src. 1547. WHEN PRESENTMENT IS EXCUSED.—Presentment for
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acceptance is excused and a bill may be treated as dishonored by

nonacceptance, in either of the following cases:

(1) Where the drawee is dead, or has absconded, or is a fictitious
person, or a person not having capacity to contract by bill;

(2) Where, after the exercise of reasonable diligence, presentment
can not be made;

(8) Where, although presentment has been irregular, acceptance
has been refused on some other ground.

Sec. 1548. Brii DISHONORED BY NONACCEPTANCE—A bill is dis-
honored by nonacceptance—

(1) When it is duly presented for acceptance and such an accept-
ance as is prescribed by chapters 66 to 69 of this code is refused
or can not be obtained; or

(2) When presentment for acceptance is excused and the bill is
not accepted.

Skc. 1549. DuTy oF HOLDER WHERE NOT ACCEPTED.—Where a bill is
duly presented for acceptance and is not accepted within the pre-
seribed time the person presenting it must treat the bill as dishonored
by nonacceptance or he loses the right of recourse against the drawer
and indorsers.

Skc. 1550. RIGHTS OF HOLDER WHERE BILL NOT ACCEPTED.—When 2
bill is dishonored by nonacceptance, an immediate right of recourse
against the drawers and indorsers accrues to the holder and no
presentment for payment is necessary.

PROTEST

Skc. 1551. IN WHAT CASES PROTEST NECESSARY.—Where a foreign
bill appearing on its face to be such is dishonored by nonacceptance,
it must be duly protested for nonacceptance, and where such a bill
which has not previously been dishonored by nonacceptance is dis-
honored by nonpayment, it must be duly protested for nonpayment.
If it is not so protested, the drawer and indorsers are discharged.
Where a bill does not appear on its face to be a foreign bill, protest
thereof in case of dishonor is unnecessary. )

Sgrc. 1552. How mape—The protest must be annexed to the bill,
or must contain a copy thereof, and must be under the hand and
seal of the notary making it, and must specify—

(1) The time and place of presentment;

(2) The fact that presentment was made and the manner thereof ;

(3) The cause or reason for protesting the bill;

(4) The demand made and the answer given, 1f any, or the fact
that the drawee or acceptor could not be found,
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Src. 1553. By wroM Mape—Protest may be made by—

1) A notary public; or .
2) By any respectable resident of the place where the bill is
dishonored, in the presence of two or more credible witnesses.

Sec. 1554, WuEN mapeE—When a bill is protested, such protest
must be made on the day of its dishonor, unless delay is excused
as herein provided. When a bill has been duly noted, the protest
may be subsequently extended as of the date of the noting.

Sgc. 1555. Waere mapE—A bill must be protested at the place
where it is dishonored, except that when a bill drawn payable at
the place of business, or residence of some person other than the
drawee, has been dishonored by nonacceptance, it must be protested
for nonpayment at the place where it is expressed to be payable,
and no further presentment for payment to, or demand on, the
drawee is necessary.

Sro. 1556. PROTEST BOTH FOR NONACCEPTANCE AND NONPAYMENT.—
A bill which has been protested for nonacceptance may be subse-
quently protested for nonpayment.

Seo. 1557. ProrEsT BEFORE MATURITY.—Where the acceptor has
been adjudged a bankrupt or an insolvent, or has made an assign-
ment for the benefit of creditors, before the bill matures, the holder
may cause the bill to be protested for better security against the
drawer and indorsers.

Sec. 1558. WHEN pisPENsEp WITH.—Protest is dispensed with by
any circumstances which would dispense with notice of dishonor.
Delay in noting or protesting is excused when delay is caused by
circumstances beyond the control of the holder and not imputable
to his default, misconduct or negligence. When the cause of delay
ceases to operate, the bill must be noted or protested with reasonable
diligence. v

Sec. 1559. WHEN BILL IS LOST AND 80 FORTH.—When a bill is lost
or destroyed or is wrongly detained from the person entitled to hold
it, protest may be made on a copy or written particulars thereof.

ACCEPTANCE FOR HOXNOR

Bre, 1560. Accrrrancn ror HONoR~—Where a bill of exchange
has been protested for dishonor by nonaceeptance or protested for
better security, and is not overdue, any person not being a party
already liable thereon may, with the consent of the holder, inter-
vene and accept the bill supra protest for the honor of any party
liable thereon, or for the honor of the person for whose account the
bill is drawn. The acceptance for honor may be for the part
only of the sum for which the bill is drawn; and where there has
been an acceptance for honor for one party, there may be a further
acceptance by a different person for the honor of another party.

Sec. 1561. How mapE—An acceptance for honor supra protest
must be in writing, and indicate that it is an acceptance for honor,
and must be signed by the acceptor for honor.

Szc, 1562. WHAT DEEMED TO BE AN ACCEPTANCE FOR HONOR OF THE
praWER—Where an acceptance for honor does not expressly state
for whose honor it is made, it is deemed to be an acceptance for
the honor of the drawer.

Sec. 1563. Liaemary oF accertor.—The acceptor for honor is liable
to the holder and to all parties to the bill subsequent to the party for
whose honor he has accepted.

Sec. 1564. AGREEMENT OF ACCEPTOR FOR HONOR.—The acceptor for
honor by such acceptance engages that he will on due presentment
pay the bill according to the terms of his acceptance; provided, it
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shall not have been paid by the drawee; and provided, also, that it
shall have been duly presented for payment and protested for non-
payment and notice of dishonor given him.

Sec. 1565. BiLr PAYABLE AFTER SIGHT.— Where a bill payable after
sight is accepted for honor, its maturity is calculated from the date
of the noting for nonacceptance and not from the date of the
acceptance for honor.

Szc. 1566. ProreEsT.—Where a dishonored bill has been accepted
for honor supra protest or contains a reference in case of need, it
must be protested for nonpayment before it is presented for payment
to the acceptor for honor or referee in case of need.

SEc. 1567. PRESENTMENT TO ACCEPTOR.—Presentment for payment
to the acceptor for honor must be made as follows:

(1) If it is to be presented in the place where the protest for
nonpayment was made, it must be presented not later than the day
following its maturity.

(2) If it is to be presented in some other place than the place
where it was protested, then it must be forwarded within the time
specified in section 1503.

Sgc. 1568. DELAY IN PRESENTMENT.—The provisions of section
1480 apply where there is delay in making presentment to the
acceptor for honor or referee in case of need.

Sec. 1569. DISHONOR OF BILL BY ACCEPTOR FOR HONOR—When the
bill is dishonored by the acceptor for honor it must be protested
for nonpayment by him.

PAYMENT FOR HONOR

Sgc. 1570. PAYMENT ¥OoR HONOR—Where a bill has been pro-
tested for nonpayment, any person may intervene and pay it supra
protest for the honor of any person liable thereon or for the honor
of the person for whose account it was drawn.

SEc. 1571. PAYMENT FOR HONOR, HOW MADE—The payment for
honor supra protest in order to operate as such and not as a mere
voluntary payment must be attested by a notarial act of honor which
may be appended to the protest or form an extension to it.

SEc. 1572. DrcLaratioN.—The notarial act of honor must be
founded on a declaration made by the payer for honor or b his
agent in that behalf declaring his intention to pay the bill for honor
and for whose honor he pays.

Sgc. 1573. PREFERENCE OF PARTIES.—WWhere two Or more persons
offer to pay a bill for the honor of different parties, the person whose
payment will discharge most parties to the bill is to be given the
preference. .

SEc. 1574. SUBSEQUENT PARTIES DISCHARGED.—Where a bill has
been paid for honor, all parties subsequent to the party for whose
honor it is paid are discharged, but the payer for honor is gubro-
gated for, and succeeds to, both the ri%hts and duties of the holder
as regards the party for whose honor he pays and all parties liable
to the latter. )

Sge. 1575. RIGHT OF RECOURSE LOST.—Where the holder of a bill
refuses to receive payment supra protest, he loses his right of
recourse against any party who would have been discharged by
such payment.

Sgc. 1576. RigHT OF PAYER FOR HONOR..—-—The payer fo_r honor, on
paying to the holder the amount Qf the bill a.ngi the notarial expenses
ineidental to its dishonor, is entitled to receive both the bill itself

and the protest.
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BILLS IN A SET

Sec. 1577. Biris IN sETs ONE BiLL—Where a bill is drawn in a
set, each part of the set being numbered and containing a reference
to the other parts, the whole of the parts constitutes one bill.

Sgc. 1578. WHERE DIFFERENT PARTS ARE NEGOTIATED.—Where two
or more parts of a set are negotiated to different holders in due
course, the holder whose title first accrues is, as between such holders,
the true owner of the bill. But nothing in this section affects the
rights of a person who in due course accepts or pays the part first
presented to him.

Sgo. 1579. Liapmrry oF morpEr.—Where the holder of a set
indorses two or more parts to different persons he is liable on every
such part, and every indorser subsequent to him is liable on the part
he has himself indorsed, as if such parts were separate bills.

Sec. 1580. Accrpraxce—The acceptance may be written on any
part and it must be written on one part only. 1f the drawee accepts
more than one part, and such accepted parts are negotiated to differ-
ent holders in due course, he is liable on every such part as if it
were a separate bill.

Spo. 1581. PaymuNT BY ACCEPTOR—When the acceptor of a bill
drawn in a set pays it without requiring the part being his accept-
ance to be delivered up to him, and that part at maturity is outstand-
ing in the hands of a holder in due course, he is liable to the holder
thereon.

Src. 1582. WHOLE BILL DISCHARGED.—HExcept as herein otherwise
provided, where any one part of a bill drawn in a set is discharged
by payment or otherwise the whole bill is discharged.

CHAPTER 63—PROMISSORY NOTES AND CHECKS

Nore—Chapters 66 to 69 of this code comprise the Uniform Negotiable Instru-
ments Act,

Sro. 1583, PROMISSORY NOTE DEFINED——A negotiable promissory
note within the meaning of chapters 66 to 69 of this code is an
unconditional promise in writing made by one person to another,
signed by the maker, engaging to pay on demand, or at a fixed or
determinable future time, a sum certain in money to order or to
bearer, but the negotiability of a promissory note otherwise nego-
tiable in form, secured by a mortgage or deed of trust upon real or
personal property, shall not be affected or abridged by reason of a
statement therein that it is so secured, nor by reason of the fact that
said instrument is so secured, nor by any conditions contained in the
mortgage or deed of trust securing the same. Where a note is drawn
to the maker’s own order it is not complete until indorsed by him.

Szc. 1584, Carok perFINED.—A. check is a bill of exchange drawn
on a bank payable on demand. Except as herein otherwise pro-
vided, the provisions of chapters 66 to 69 of this code applicable
to a bill of exchange payable on demand apply to a check.

Sec. 1585. TrMu For PRESENTING CHECK.—A check must be pre-
sented for payment within a reasonable time after its issue or the
drawer will be discharged from liability thereon to the extent of the
loss caused by the delay. i

Sec. 1586. Cerririep cHECK.—Where a check is certified by the
bank on which it is drawn, the certification is equivalent to an
acceptance,
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Sec. 1587. EFFECT OF ACCEPTANCE OR CERTIFICATION.—Where the

holder of a check procures it to be accepted or certified the drawer
and all indorsers are discharged from liability thereon.
_ Sec. 1588. WHEN CHECK OPERATES Ag AsSIGNMENT.—A check of
itself does not operate as an assignment of any part of the funds to
the credit of the drawer with the bank, and the bank is not liable
to the holder, unless and until it accepts or certifies the check.

CHAPTER 69—GENERAL PROVISIONS RESPECTING
NEGOTIABLE INSTRUMENTS

Nore—Chapters 66 to 69 of this code comprise the Uniform Negotiable
Instruments Act.

Skc. 1589. DerinrrioNs.—In chapters 66 to 69 of this code, unless
the context other requires—

“Acceptance ” means an acceptance completed by delivery or
notification.

“Action ” includes counterclaim and set-off.

« Bank ”? includes any person or association of persons carrying
on the business of banking, whether incorporated or not.

« Bearer ” means the person in possession of a bill or note which

is payable to bearer.
& Bill” means bill of exchange, and “note” means negotiable

promissory note.
“ Delivery ” means transfer of possession, actual or constructive,

from one person to another.

“Holder ” means the payee or indorsee of a bill or note, who is
in possession of it, or the bearer thereof.

¢ Tndorsement ” means an indorsement completed by delivery.

« Ipstrument ” means negotiable instrument.

«Jssue ” means the first delivery of the instrument complete in
form, to a person who takes it as a holder.

«“ Person ” includes a body of persons, whether incorporated or not.

“Value” means valuable consideration.

«Written ” includes printed; and “ writing ” includes rint.

Sro. 1590. PERSON PRIMARILY LIABLE ON INSTRUMENT.—The person
% primarily ” liable on an instrument is the person who by the terms
of the instrument is absolutely required to pay the same. All other
parties are “ secondarily ” liable.

Src. 1591. REABONABLE TIME, WHAT coNsTrroTES.~In determining
what is 8 “reasonable time ” or an “ unreasonable time,” regard is
to be had to the nature of the instrument, the usage of trade or
business (if any) with respect to such instruments, and the facts of
the particular case.

Skc. 1592. TIME, HOW COMPUTED WHEN LAST DAY FALLS ON HOLI-
pay.—Where the day, or the last day, for doing any act herein
required or permitted to be done falls on Sunday or on a holiday,
the act may be done on the next succeeding secular or business day.

SEC. 1593, APPLICATION OF CHAPTERS 66 TO 69.—Lhe provisions of
chapters 66 to 69 of this code do not apply to negotiable instruments
made and delivered prior to the taking effect hereof. In any case
not provided for in said chapters the rules of the law merchant shall

govern.
3051°—33—84
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CHAPTER 70—GENERAL PROVISIONS AFFECTING
CHAPTERS 34 TO 69

Suc. 1594. PARTIES MAY WAIVE PROVISIONS OF copE—Except where
it is otherwise declared, the provisions of chapters 84 to 69 of this
code, in respect to the rights and obligations of parties to contracts,
are subordinate to the intention of the parties, when ascertained in
the manner prescribed by the chapter on the interpretation of con-
tracts; and the benefit thereof may be waived by any party entitled
thereto, unless such waiver would be against public policy.

(CRoss REFERENCE

Interpretation of contracts, see sections 546 et seq.

CHAPTER 71.—RELIEF IN GENERAL

Sgec. 1595, SpEciEs oF RELIEF.—As a general rule compensation is
a relief or remedy provided by the law of the Canal Zone for the
violation of private rights, and the means of securing their observ-
ance; and specific and preventive relief may be given in no other
cases than those specified in this chapter and chapters 72 and 73
of this code.

Cross REFERENCES

Injunction, see sections 1652 et seq.
Person suffering detriment may recover damages, see section 1597.
Specific performance, see sections 1634 et seq.

Sec. 1596. RELIEF IN CASE OF FORFEITURE.— W henever, by the terms
of an obligation, a party thereto incurs a forfeiture, or a loss in the
nature of a forfeiture, by reason of his failure to comply with its
provisions, he may be relieved therefrom, upon making full com-
pensation to the other party, except in case of a grossly negligent,
willful, or fraudulent breach of duty.

CHAPTER 72.—~COMPENSATORY RELIEF
DAMAGES IN GENERAL
GENERAL PRINCIPLES

Sre. 1597, PERSON SUFFERING DETRIMENT MAY RECOVER DAMAGES.—
Every person who suffers detriment from the unlawful act or omis-
sion of another, may recover from the person in fault a compensation
therefor in money, which is called damages.

Cross REFERENCES

Damages are exclusive of exemplary damages and interest, except where those
are expressly mentioned, see section 1624,

Damages for breach of contract, see sections 1605 et seq.

Damages for torts, see sections 1615 et seq.

Damages must be reasonable, see seetion 1626.

Exemplary damages, see section 1604,

Interest on damages, see sections 1600 aud 1601,

Limitation on amount of damages, see section 1625,

Nominal damages, see section 1627.

~ Sgc. 1598. Derrivent, waHAT—Detriment is a loss or harm suf-
fered in person or property.
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SEc. 1599. INJURIES RESULTING OR PROBABLE AFTER SUIT BROUGHT.— _ lniuries resulting or
. . P . . ro
Damages may be awarded, in a judicial proceeding, for detriment Tonene, T S
§esult1ng after the commencement thereof or certain to result in the
uture.

INTEREST AS DAMAGES Interest as damages.

Sec. 1600. PERSON ENTITLED TO RECOVER DAMAGES MAY RECOVER Recoveryof
INTEREST THEREON.—Every person who is entitled to recover damages
certain, or capable of being made certain by calculation, and the
right to recover which is vested in him upon a particular day, is
entitled also to recover interest thereon from that day, except during
such time as the debtor is prevented by law, or by the act of the
creditor, from paying the debt.

CroSs REFERENCES

Damages prescribed in code are exclusive of interest, see section 1624. Post, p. 1334
Interest as damages, see section 668. Ante, p. 1220,
Interest as damages on breach of contract, see section 1607. Pout, p. 1332,
Interest in actions for conversion, see section 1618, Post, p. 1333.

Sgc. 1601. IN ACTIONS OTHER THAN CONTRACT.—In an action for the Actions other then
breach of an obligation not arising from contract, and in every case oontract:
of oppression, fraud, or malice, interest may be given, in the iﬁscm»
tion of the court or jury.

Cposs REFERENCE

Interest in trover and conversion, see section 1616 Post, p. 1333,

Sgo. 1602. LiMrr oF RATE BY CONTRACT.—ADY legal rate of interest . limitofrate by con-
stipulated by a contract remains chargeable after a breach thereof, =
as before, until the contract is superseded by a judgment or other new
obligation.

Spo. 1603. ACCEPTANCE OF PRINCIPAL WAIVES CLAIM TO INTEREST.— o °RDio i princk
Accepting payment of the whole principal, as such, waives all claim Interest.
to interest.

Exemplary damages,
EXEMPLARY DAMAGES Py

SEc. 1604. EXEMPLARY DAMAGES, IN WHAT CASES ALLOWED,—In an Vhenallowed.
action for the breach of an obligation not alesm% from contract,
where the defendant has been guilty of oppression, raud, or malice,
express or implied, the plaintiff, in addition to the actual damages,
may recover damages for the sake of example and by way of pun.
ishing the defendant.
Cross REFERENCES
Damages for wrongs, generally, see gections 1615 et geq. FPost, p. 1333.
Damages prescribed in code exclusive of exemplary damages, see section 1624. Post, p. 1334
Infants and insane persons, liability for exemplary damages, see section 27. Ante, p. 1128
Injuries to animals, exemplary damages for, see section 1620. Fost, p. 1353
MEASURE OF DAMAGES
DAMAGES FOR BREACH OF CONTRACT
CroSs REFERENCES
Ante, p. 1218,

Breach of warranty, see section 665,
Measure of damages for breach of contracts to sell and sales of personal Anie, p. 1204,

property, see sections 597 to 673.
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Sec. 1605. MEASURE OF DAMAGES FOR BREACH OF CONTRACT.—For the
breach of an obligation arising from contract, the measure of dam-
ages, except where otherwise expressly provided by this code, is
the amount which will compensate the party aggrieved for all the
detriment proximately caused thereby, or which, in the ordinary
course of things, would be likely to result therefrom.

(ross REFERENCES

Contract fixing damages for hreach in advance, effect of, sce section 575.
Damages limited to amount one would gain by performance, see section 1625.
Damages to be reasonable, see section 1626.

Nominal damages, see section 1627.

Sec. 1606. Damages MTUST BE CERTAIN.—NoO damages can be re-
covered for a breach of contract which are not clearly ascertainable
in both their nature and origin.

SEc. 1607. BREACH OF CONTRACT TO PAY LIQUIDATED SUM.—The
detriment caused by the breach of an obligation to pay money only,
is deemed to be the amount due by the terms of the obligation, with
interest thereon.

Src. 1609. BREACH OF CARRIER'S OBLIGATION TO RECEIVE GOODS, AND
50 FORTH.—The detriment caused by the breach of a carrier’s obliga-
tion to accept freight, messages, or passengers, is deemed to be the
difference between the amount which he had a right to charge for
the carriage and the amount which it would be necessary to pay for
the same service when it ought to be performed.

Cross REFERENCE

Obligation to receive freight, see section 957.

Suc. 1610. BREACH OF CARRIER’S OBLIGATION TO DELIVER.—The detri-
ment caused by the breach of a carrier’s obligation to deliver freight,
where he has not converted it to his own use, is deemed to be the
value thereof at the place and on the day at which it should have
been delivered, deducting the freightage to which he would have
been entitled if he had completed the delivery.

JR0SS REFERENCES

Delivery of property by carrier, see section 900,
Stoppage in transitu, see sections 653 ot seq.

Skc. 1611, Carmrer’s peLay.—The detriment caused by a carrier’s
delay in the delivery of freight, is deemed to be the depreciation
in the intrinsic value of the freight during the delay, and also the
depreciation, if any, in the market value thereof, otherwise than by
reason of a depreciation in its intrinsic value, at the place where it
ought to have been delivered, and between the day at which it
ought to have been delivered, and the day of its actual delivery.

(CRoss REFERENCES
Carrier’s lability for delay, see section 977.
Delay in carriage, Hability for, see sections 895 and 977.

Sec. 1612. BREACH OF WARRANTY OF AUTHORITY.—The detriment.
caused by the breach of a warranty of an agent’s authority, is deemed
to be the amount which could have been recovered and collected from
his principal if the warranty had been complied with, and the rea-
sonable expenses of legal proceedings taken, in good faith, to enforce:
the act of the agent against his principal.
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Cross REFERENCE

Warranty of authority by one assuming to act as agent, see section 1073.

SEc. 1613. BREACH OF PROMISE OF MARRIAGE—The damages for
the breach of a promise of marriage rest in the sound discretion
of the court or jury.

SEc. 1614. L1aBILITY FOR NONPAYMENT OF CHECE.—No bank shall
be liable to a depositor because of the nonpayment through mistake
or error, and without malice, of a check which should have been
paid unless the depositor shall allege and prove actual damage by
reason of such nonpayment and in such event the liability shall
not exceed the amount of damage so proved.

DAMAGES FOR WRONGS

Sgc. 1615. BREACH OF OBLIGATION OTHER THAN CONTRACT.—For
the breach of an obligation not arising from contract the measure
of damages, except where otherwise expressly provided by this
code, is the amount which will compensate for all the detriment
proximately caused thereby, whether it could have been anticipated
or not.

Cross REFERENCE

Diminution of damages in proportion to wani of care of persons injured,

see section 595.

Spc. 1616. CONVERSION OF PERSONAL PROPERTY.—The detriment
caused by the wrongful conversion of personal property is presumed
to be:

Trirst. The value of the property at the time of the conversion,
with the interest from that time, or where the action has been
prosecuted with reasonable diligence, the highest market value of
the property at any time between the conversion and the judgment,
without interest, at the option of the injured party; and

Second. A fair compensation for the time and money properly
expended in pursuit of the property.

Sro. 1617. Same—The presumption declared by section 1616 can
not be repelled in favor of one whose possession was wrongful from
the beginning, by his subsequent application of the property to
the benefit of the owner, without his consent.

Skc. 1618. Damaces oF LIENOR—One having a mere lien on per-
sonal property, can not recover greater damages for its conversion,
from one having a right thereto superior to his, after his lien is
discharged, than the amount secured by the lien, and the compensa-
tion allowed by section 1616 for loss of time and expenses.

Cross REFERENCES

Damages for conversion of personalty, generally, see section 1616.
Levy on mortgaged chattel, see section 1362.

Sro. 1619. Sepuorron.—The damages for seduction rest in the

sound discretion of the court or jury. . .
Sgo. 1620. InsuriEs To aNiMALs.—For wrongful injuries to ani-

mals being subjects of property, committed willfully or by gross

negligence, in disregard of humanity, exemplary damages may

given.
Cross REFERENCE

Exemplary damages, generally, see section 1604,
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GENERAL PROVISIONS

Sec. 1622. PROPERTY OF PECULIAR VALUE.—W here certain property
has a peculiar value to a person recovering damages for deprivation
thereof, or injury thereto, that may be deemed to be its value against
one who had notice thereof before incurring a liability to damages
in respect thereof, or against a willful wrongdoer.

Src. 1623. VALUR oF THING IN ActioN.—For the purpose of esti-
mating damages, the value of an instrument in writing is presumed
to be equal to that of the property to which it entitles its owner.

Src. 1624. DAMAGES ALLOWED IN THIS SUBCHAPTER, EXCLUSIVE OF
oriers.—The damages prescribed by sections 1605 to 1627 are exclu-
sive of exemplary damages and interest, except where those are
expressly mentioned.

Cross REFERENCES

Bxemplary damages, see section 1604.

Interest, see sections 666 and 1600 to 1603.

Sgc. 1625. LimrratioN or pamaces.—Notwithstanding the provi-
sions of sections 1605 to 1627, no person can recover a greater
amount in damages for the breach of an obligation than he could
have gained by the full performance thereof on both sides except in
the cases specified in section 1604 on exemplary damages and in
sections 1613, 1619, and 1620.

Cross REFERENCE

Exemplary damages, see section 1604.

Sre. 1626. Dadaens 10 BE REASONABLE.—Damages must, in all cages,
be reasonable, and where an obligation of any kind appears to create
a right to unconscionable and grossly oppressive damages, contrary
to substantial justice, no more than rveasonable damages can be
recovered.

Cross RuprERENCeE

Liguidated damages and penalty, see scetions 574 and 575.

See. 1627, Nomivan pamaeps—When a breach of duty has caused
no appreciable detriment to the party affected, he may yet recover
nominal damages,

CHAPTER 73.—SPECIFIC AND PREVENTIVE RELIEF
GENERAL PRINCIPLES

Src. 1628. SPECIFIC RELIEF, AND SO FORTH, WHEN ALLOWED.—Specific
or preventive relief may be given as provided by the laws of the
Canal Zone.

Cross REFERENCES

Cancellation of instruments, see sections 1648 et seq.

Injunctions, see sections 1652 et seq.

Posgession of personal properiy. see sections 1632 et seq.

Rescission of contracts, see sections 58O of seq. and 1645 ef seq.

Revigion of contracts, see sections 1641 o seq.

Specific performance of obligation, see soctions 1634 of sed.

Sec. 1620, SeecrFrc RELIEF, How @rven.—Specific relief is given—
1. By taking possession of a thing and delivering it to a elaimant;

a 2. By compelling a party himself to do that which ought to be
one; or '
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3. By declaring and determining the rights of parties, otherwise
than by an award of damages.
_Src. 1630. PREVENTIVE RELIEF, HOW CIVEN.—Preventive relief is
%:wgn by prohibiting a party from doing that which ought not to
e done.
Crogs REFERENCE

Preventive relief, generally, see sections 1652 et seq.

Sec. 1631. NoT 70 ENFORCE PENALTY, AND 80 FORTH.—Neither spe-
cific nor preventive relief can be granted to enforce a penal law,
except in a case of nuisance, nor to enforce a penalty or forfeiture
in any case.

SPECIFIC RELIEF

POSSESSION OF PERSONAL PROPERTY

Sko. 1632. JUDGMENT FOR DELIVERY.—A. person entitled to the imme- y

diate possession of specific personal property may recover the same
in the manner provided by the Code of Civil Procedure.

Skc. 1633. SprcrFic pELIVERY.—Any person having the possession
or control of a particular article of personal property, of which he
is not the owner, may be compelled specifically to deliver it to the
person entitled to its immediate possession.

SPECIFIO PERFORMANCE OF OBLIGATIONS
Cro8s REFERENCH

Specific performance of contract to deliver specific or ascertained goods,
see section 664.

Spe. 1634. SPECIFIO PERFORMANCE.—Except as otherwise provided
in sections 1635 to 1640, the specific performance of an obligation
may be compelled.

Cross REFERENCES

Specifically enforcing revised contract, see section 1644.

Specific performance, see sections 1638 and 1640.

Sgc. 1635. No rReMEDY UNLESS MUTUAL—Neither party to an obli-
gation can be compelled specifically to perform it, unless the other
arty thereto has performed, or is compellable specifically to per-
orm, everything to which the former is entitle under the same
obligation, either completely or nearly so, together with full com-
pensation for any want of entire performance.

Cross REFERENCR

Performance by parties seeking execution, compare with section 1640,

SEc. 1636. CONTRACT SIGNED BY ONE PARTY ONLY, MAY BE ENFORCED
BY oTHER—A party who has signed a written contract may be com-
pelled specifically to perform it, though the other party has not
signed it, if the latter has performed, or offers to perform it on his
part, and the case is otherwise proper for enforcing specific per-
formance.

Sgc. 1637. LIQUIDATION OF DAMAGES NOT A BAR TO SPECIFIC PER-
FORMANCE—A contract otherwise proper to be specifically enforced,
may be thus enforced, though a penalty is imposed, or the damages
are liquidated for its breach, and the party in default is willing to

pay the same.
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SEc. 1638. WHAT CAN NOT BE SPECIFICAILY ENFORCED.—The follow-
ing obligations can not be specifically enforced :

1. An obligation to render personal service;

2. An obligation to employ another in personal service;

8. An agreement to submit a controversy to arbitration;

4. An agreement to perform an act which the party has not power
lawfully to perform when required to do so;

5. An agreement to procure the act or consent of the wife of the
contracting party, or of any other third person; or

6. An agreement, the terms of which are not sufficiently certain
to make the precise act which is to be done clearly ascertainable.

Cross REFERENCE

‘What parties can not have specific performance, see section 1640,

Sec. 1639. WHAT PARTIES CAN NOT BE COMPELLED TO PERFORM.—
Specific performance can not be enforced against a party to a con-
tract in any of the following cases:

1. If he has not received an adequate consideration for the con-
tract;

2. If it is not, as to him, just and reasonable;

8. If his assent was obtained by the misrepresentation, conceal-
ment, circumvention, or unfair practices of any party to whom per-

- formance would become due under the contract, or by any promise

‘What parties can not
have specific perform-
gnee in their favor.

Revision of econtracts.

‘What may berevised.

Anie, p. 1198.

Post, p. 1337.

. Presymption as to
intent of parties.

of such party which has not been substantially fulfilled; or

4. If his assent was given under the influence of mistake, misappre-
hension, or surprise, except that where the contract provides for
compensation in case of mistake, a mistake within the scope of such
provision may be compensated for, and the contract specifically
enforced in other respects, if proper to be so enforced.

Skc. 1640. WIIAT PARTIES CAN NOT HAVE SPECIFIC PERFORMANCE IN
THEIR FAVOR.—Specific performance can not be enforced in favor of
a party who has not fully and fairly performed all the conditions
precedent on his part to the obligation of the other party, except
where his failure to perform is only partial, and either enfirely im-
material, or capable of being fully compensated, in which case spe-
cific performance may be compelled, upon full compensation being
made for the default,

Cross REFERENOR

What obligations can not be specifically enforced, see section 1638,
REVISION OF CON'TRACTS

Sec. 1641. WHEN CONTRACT MAY BE REVISED.—When, through
fraud or a mutual mistake of the parties, or a mistake of one party,
which the other at the time knew or suspected, a written contract
does not truly express the intention of the parties, it may be revised
on the application of a party aggrieved, so as to express that inten-
tion, so far as it can be done without prejudice to rights acquired
by third persons, in good faith and for value.

(’ross REFERENCES

Contract disregarded where not expressing intent through fraud or mistake,
see geection 551,

Revised to express intention, see section 1643,

Src. 1642, PRESUMPTION AS TO INTENT OF PARTIES.—Ior the pur-
pose of revising a contract, it must be presumed that all the parties
thereto intended to make an equitable and conscientious agréement.
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SEec. 1643. PRINCIPLES OF REVISION.—In revising a written instru-
ment, the court may inquire what the instrument was intended to
mean, and what were intended to be its legal consequences, and is
not confined to the inquiry what the language of the instrument was
intended to be.

Szrc. 1644. ENFORCEMENT OF REVISED CONTRACT.—A. contract may be
first revised and then specifically enforced.

RESCISBION OF CONTRACTS

SEc. 1645. WHEN RESCISSION MAY BE ADJUDGED.—The rescission of
a written contract may be adjudged, on the application of a party
aggrieved:

1. In any of the cases mentioned in section 581; or

2. Where the contract is unlawful, for causes not apparent upon
its face, and the parties were not equally in fault; or

3. When the public interest will be prejudiced by permitting it
to stand.

Cross REFERENCES
Cancellation of instruments, see sections 1648 et seq.

Rescission of contracts by party thereto, see section 581,
Rescission, how affected, see section 583.

Qge. 1646. RESCISSION FOR MISTAKE—Rescission can not be ad- tak

judged for mere mistake, unless the party against whom it is
adjudged can be restored to substantially the same position as if
the contract had not been made.

Cross REFERENCES
Mistake, see sections 506 et seq.

Placing party in statu guo, see section 583.

Src. 1647. COURT MAY REQUIRE PARTY RESCINDING TO DO EQUITY.—
On adjudging the rescission of a contract, the court may require
the party to whom such relief is granted to make any compensation
to the other which justice may require.

CANCELLATION OF INSTRUMENTS

Src. 1648, WHEN CANCELLATION MAY BE ORDERED.—A written d

instrument, in respect to which there is a reasonable apprehension
that if left outstandinf it may cause serious injury to a person
against whom it is void or voidable, may, upon his application, be
so adjudged, and ordered to be delivered up or cance ed.

Cr0oSS REFERENCES

Cancellation and alteration of instruments by parties thereto, see sections

584 et seq.
Rescission of contracts, see sections 580 et seq. and 1645 et seq.

Sxc. 1649. INSTRUMENTS OBVIOUSLY voib.—An instrument, the inva-
lidity of which is apparent upon its face or upon the face of another
instrument which is necessary to the use of the former in evidence,
is not to be deemed capable of causing injury, within the provisions
of section 1648. ) ] .

Src. 1650. CANCELLATION IN PART—Where an instrument is evi-
dence of different rights or obligations, it may be canceled in part,
and allowed to stand for the residue.
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Sgc. 1651. REISSUANCE, AND 80 FORTH, OF LOST PRIVATE DOCUMENTS
OR INSTRUMENTS.—An action may be maintained by any person
interested in any private document or instrument in writing, which
has been lost, destroyed, or damaged by conflagration or other public
calamity, to prove, establish, compel the reissuance, reexecution, and
reacknowledgment of such document or instrument. If such docu-
ment or instrument be a negotiable instrument, the court must compel
the person in whose favor it is drawn to give a bond executed by
himself and two sufficient sureties to indemnity the person reissuing,
reexecuting, or reacknowledging the same against any lawful claim
thereon.

PEEVENTIVE RELIEF

Sro, 1652. PREVENTIVE RELIEF, HOW GraNTED.—Preventive relief
is granted by injunction, preliminary or final.

Sec. 1653, INJUNCTIONS REGULATED BY CODE CIVIL PROCEDURE.—
Injunctions are regulated by the Code of Civil Procedure.

CHAPTER 74—SPECIAL RELATIONS OF DEBTOR AND
CREDITOR
GENERAL PRINCIPLES

Skc. 1654. Wro 18 A pEBTOR—A. debtor, within the meaning of this
chapter, is one who, by reason of an existing obligation, is or may
become liable to pay money to another, whether such liability is
certain or contingent.

Sec. 1655. WaO 18 A OREDITOR—A creditor, within the meaning
of this chapter, is one in whose favor an obligntion * exists, by reason
of which he is, or may become, entitled to the payment of money.

Sec. 1656. CoNTRACTS OF DEBTOR ARE VALID.—In the absence of
fraud, every contract of a debtor is valid against all his creditors,
existing or subsequent, who have not acquired a lien on the property
affected by such contract.

Sec, 1667, Paymexas 1N prErsRENCE—A. debtor may pay one cred-
itor in preference to another, or may give to one creditor security
for the payment of his demand in preference to another.

Crogs REFPERENCE
Preferring creditor, see section 1670 (1).

S, 1658, RELATIVE RIGHTS OF DIFFERENT CREDITORS.—Where a cred-
itor is entitled to resort to each of several funds for the satisfaction
of his claim, and another person has an interest in, or is entitled as
a creditor to resort to some, but not all of them, the latter may
require the former to seek satisfaction from those funds to which
the latter has no such claim, so far as it can be done without im-
pairing the right of the former to complete satisfaction, and without
doing injustice fo third persons.

Cross REFERENCE
Order of resort to different funds, see section 1825,

FRAUDULENT INSTRUMENTS AND TRANSFERS

Sec. 1659. TRANSFERS, ETC., WITH INTENT TO DEFRATD CREDITORS.—
Every transfer of property or charge thereon made, every obligation
incurred, and every judicial proceeding taken, with intent to delay
or defraud any creditor or other person of his demands, is void
against all ceditors? of the debtor, and their successors in interest,

3 80 in original,
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and against any person upon whom the estate of the debtor devolves
in trust for the benefit of others than the debtor.

Sec. 1660. TRANSFERS PRESUMED FRAUDULENT.—Every transfer of
personal property, other than a thing in action, or a ship of cargo
at sea or in a foreign port, and every lien thereon, other than a
mortgage, when allowed by law, and a contract of bottomry or
respondentia, is conclusively presumed if made by a person having
at the time the possession or control of the property, and not accom-
panied by an immediate delivery, and followed by an actusl and
continued change of possession of the things transferred, to be
fraudulent, and therefore void, against those who are his creditors
while he remains in possession, and the successors in interest of
such creditors, and against any persons on whom his estate devolves
in trust for the benefit of others than himself, and against purchasers
or encumbrancers in good faith subsequent to the transfer: Pro-
wvided, however, That the provisions of this section shall not apply
or extend to any sale, transfer, assignment, or mortgage made under
the direction or order of a court of competent jurisgiction or by any
executor, administrator, guardian, receiver, or other officer or person
acting in the regular and proper discharge of official duty or in the
discharge of any trust imposed upon him by law, nor to any transfer
or assignment, statutory or otherwise, made for the benefit of cred-
itors, generally, nor to any sale, transfer, assignment, or mortgage
of any property exempt from execution.

Cro8sS REFERENCE

Chattel mortgage, ﬁhen void ag to creditors and purchasers, see section 1356.

Sgc. 1661. CREDITOR'S RIGHT MUST BE JUDICIALLY ASCERTAINED.—A.
creditor can avoid the act or obligation of his debtor for fraud only
where the fraud obstructs the enforcement, by legal process, of his
right to take the property affected by the transfer or obligation.

ASSIGNMENTS FOR BENEFIT OF CREDITORS

SEc. 1662. WHEN DEBTOR MAY EXECUTE ASSIGNMENT.—An insolvent
debtor may in good faith execute an assignment of property in
trust for the satisfaction of his creditors, in conformity to the pro-
visions of this subchapter; subject, however, to the provisions of
this code relative to trusts and fraudulent transfers, and to the
restrictions imposed by law upon assignments by speciel partner-
ships, or by other specific classes or persons.

Cross REFERENCE

Partner can not assign, see section 1108 (1).

Src. 1663. ForM oF AsSIGNMENT.—Every such assignment shall
contain a list of the names of the creditors of the assignor, and
their places of residence and amounts of their respective demands,
and the amounts and nature of any security therefor; and shall,
subject to the other provisions of this subchapter, be made to the
marshal of the Canal Zone.

Cross REFERENCE

Form of assignment, see section 1671.

SEC. 1664. CUSTODY OF PROPERTY; CREDITORS’ MEETING AND NOTICE
THEREOF ; ELECTION OF ASSIGNEE—The marshal shall forthwith take
possession of all the property so assigned to him, and keep the same
till delivered by him, as hereinafter provided. When the assign-

ment has been made, as hereinbefore provided, the marshal shall
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immediately, by mail, notify the creditors named in the assignment,
at their places of residence as given therein, to meet at his office
on a day and hour to be appointed by him, not less than eight or
more than ten days from the date of the delivery of the assign-
ment to him, for the purpose of electing one or more assignees,
as they may determine, in the place and stead of the said marshal
in the premises.

He shall also publish a notice of such meeting, and the purpose
thereof, at least once before such meeting, in some newspaper of
general circulation in the Canal Zone. The notice so to be mailed
shall also contain a statement of the amount of the demand of the
creditor, and the amount and nature of any security therefor, as
set forth in the assignment; and if any creditor shall not find the
amount of his claim to be correctly so stated, he may file with said
marshal, at or before such meeting, a statement, under oath, of his
demand, and such statement shall, for the purpose of voting as here-
inafter provided, be accepted by said marshal as correct; and when
no such statement is filed, the statement of amount as set forth in
the assignment shall be accepted by the marshal as correct.

No creditor having a mortgage or pledge of property of the
debtor, or lien thereon, for securing the payment of a debt owing
to him from the debtor, shall be allowed to vote any part of his
elaim at such meeting of creditors, unless he shall have first con-
veyed, released, or delivered up his said security to said marshal
for the benefit of all creditors of said assignor.

At such meeting the marshal shall preside, and a majority in
amount of demands present or represented by proxy shall control
all questions and decisions. The creditors may adjourn such meeting
from time to time, and may vote on all questions either in person
or by proxy signed and acknowledged before any officer authorized
to take acknowledgments, and filed with the marshal.

At such a meeting, or any adjournment thereof, the creditors may
elect one or more assignees from their own number, in the place and
stead of the marshal, and the person or persons so elected shall after-
wards be the assignee or assignees under the provisions of this sub-
chapter; and the marshal, by transfer in writing, acknowledged as
required by section 1671, shall at once assign to such elected assignee
or assignees, upon the trusts in this subchapter provided, all the
property so assigned to him, and deliver possession thereof.

All recitals in such assignment by said marshal of notices of such
meeting, and the holding thereof, and of the due election of such
assignee or assignees, shall be prima facie proof of the facts recited.

Sec. 1665. Marsmar’s rees.—The marshal shall, before the delivery
of such assignment, be paid the expenses incurred by him, and fees
in such amount as would by law be collectible if the property assigned
had been levied upon and safely kept under attachment.

Sec. 1666. Powers AND DUTIES OF ELECTED ASSIGNEE.—Thereupon,
and after the record of such last-named assignment, as in this sub-
chapter provided, such elected assignee or assignees shall take, and
hold, and dispose of all such property and its proceeds, upon the
tl:gstds and conditions and for the purposes in this subchapter pro-
vided.

Cross RUFERENCES

Assignee ean not act until bond and inventory filed, see section 1679.
Commissions and expenses of assignee, see section 1682.

Sec. 1667. InsoLvency, waHAT.—A debtor is insolvent, within the
meaning of this subchapter, when he is unable to pay his debts from

.

his own means ag they become due.
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Cross REFERENCE

Insolvency defined, see section 671.

this subchapter do not prevent a person residing in any state or
country from making there, in good faith, and without intent to
evade the laws of the Canal Zone, a transfer of property situated
within it; but such person can not make a general assignment of
property situated in the Canal Zone for the satisfaction of all his
creditors, except as in this subchapter provided ; nor do the provisions
of this subchapter affect the power of a person, although insolvent,
and whether residing within or without the Canal Zone, to transfer
property in the Canal Zone, in good faith to a particular creditor, or
creditors, or to some other person or persons in trust for such particu-
lar creditor or creditors for the purpose of paying or securing the
whole or part of a debt owing to such creditor or creditors, whether
in his or their own right or otherwise.

Sec. 1669. WIHAT DEBTS MAY BE SECURED.—An assignment for the
benefit of creditors may provide for any subsisting liability of
the assignor which he might lawfully pay, whether absolute or
contingent.

Ske. 1670. ASSIGNMENT WHEN voID.—An assignment for the benefit voia.

of creditors is void against any creditor of the assignor not assenting
thereto, in the following cases:

First. If it give a preference of one debt or class of debts over
another.

Second. If it tend to coerce any creditor to release or compromise
his demand.

Third. If it provide for the payment of any claim known to the
assignor to be false or fraudulent; or for the payment of more upon
any claim than is known to be justly due from the assignor.

Fourth. If it reserve any interest in the assigned property, or
in any part thereof, to the assignor, or for his benefit, before all his
existing debts are paid.

Fifth. If it confer upon the assignee any power which, if exercised,
might prevent or delay the immediate conversion of the assigned
property to the purposes of the trust.

Sixth, If it exempt him from liability for neglect of duty or
misconduct.

Cross REFEBENCES

Preferences by special partnership, see gection 1188,
Preferences to creditors, see section 1657.

benefit of creditors must be in writing, subscribed by the assignor,
or by his agent thereto authorized in writing, and the transfer by
the marshal must also be in writing, subscribed by the marshal in his
official capacity. Both such assignment and such transfer must be
acknowledged, or proved and certified, in the mode prescribed by
chapter 22 of this code, and be recorded as required by section 1676.

Cross REFERENCES

Form of assignment, see section 1663.
Recording of assignment, see sections 1672 and 1676,

Sgc. 1672. COMPLIANCE WITH PROVISIONS OF LAST SECTION NECESSARY _ Comb
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Cross REFERENCE

Recording of assignments, see sections 1671 and 1676,

Sec. 1673. ASSIGNEE TAKES, SUBJECT TO RIGHTS OF THIRD PARTIES,—
An assignee for the benefit of creditors is not to be regarded as a
purchaser for value, and has no greater rights than his assignor had,
in respect to things in action transferred by the assignment.

Sec. 1674. InveNTORY REQUIRED.—Within twenty days after an
assignment is made for the benefit of creditors, the assignor must
make and file, in the manner prescribed by section 1676, a full and
true inventory, showing :

1. All the creditors of the assignor;

2. The place of residence of each creditor, if known to the assignor,
or if not known, that fact must be stated; '

3. The sum owing to each creditor and the nature of each debt or
liability, whether arising on written security, account, or otherwise;

4. The true consideration of the liability in each case, and the
place where it arose;

5. Bvery existing judgment, mortgage, or other security for the
payment of any debt or Liability of the assignor;

6. All property of the assignor at the date of the assignment,
which is exempt by law from execution; and

7. All of the assignor’s property at the date of the assignment, of
every kind, not so exempt, and the encumbrances existing thereon,
and all vouchers and securities relating thereto, and the value of such
property according to the best knowledge of the assignor.

Sec. 1675. AFFIDAVIT OF ASSIGNOR TO BE FILED WITH INVENTORY.—
An affidavit must be made by every assignor executing an assignment
for the benefit of creditors, to be annexed to and filed with the inven-
tory mentioned in section 1674, to the effect that the same is in all
respects just and true according to the best of such assignor’s knowl-
edge and belief.

If the assignor neglects or refuses to make and file such inventory
and affidavit within said twenty days, the assignment shall not, for
that reason, be affected in any way, but in that event the assignee or
assignees elected by the creditors shall within twenty days thereafter
make and file in the office of the registrar of property, a verified
inventory of all assets received by them; and such assionee or
agsignees may at any time, or from time to time, after the transfer
to them by the marshal, by petition to the district court, cause the
assignor, by order or citation to appear before said court, or a com-
missioner or referee to be appointed by it, at a time and place to be
designated in the order or citation, to be examined touching the
matters mentioned in section 1674, and any other matters relative to
the assignment, and to have with him all hooks of account, vouchers,,
and papers relating to the assigned property; and such court may
by its order require the surrender to such assignee or assignees of
such books, vouchers, and papers to be by them retained until their
trust is fully completed and performed.

SeC. 1676. RECORDING ASSIGNMENT AND FILING INVENTORY.—An.
assignment for the benefit of creditors must be recorded. and the
inventory required by section 1674 filed with the recistrar of
property. =

Cross RerereNce
Recording of assignment, see sections 1671 and 1672,
Suc. 1677. AsstenmeNt, WHEN vom.—An assignment for the bene-.

fit of creditors is void against creditors of the assignor and against
purchasers and encumbrancers in good faith and for value unless it
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is recorded ag provided in this subchapter, and unless either the in-
ventory required by section 1674, or the inventory required of the
assignee or assignees by section 1675 is filed in the manner provided
in this subchapter and within the time designated.

Skc. 1678. Boxp or asgreNurs.—No bond shall be given by the mar-
shal, but he shall be liable on his official bond for the care and custody
of the property while in his possession. Within forty days after
date of the transfer by the marshal, the assignee must enter into a
bond in such amount as may be fixed by the district judge, with
sufficient sureties to be approved by such judge, and conditioned for
the faithful discharge of the trust and the due accounting for all
moneys received by the assignee, which bond must be filed in the same
office with the inventory; and any assignee failing to comply with the
provisions of this section may be removed by the above-named court
on petition of the assignor or any creditor, and his successor ap-
pointed by such court.

SEc. 1679. CONDITIONS OF DISPOSAL AND CONVERSION ; PUBLICATION OF
NOTICE BY ASSIGNEE; DIVIDENDS; RIGHTS OF MORTGAGEE.—Until a veri-
fied inventory has been made and filed, either by the assignor or
assignee, as required by the provisions of this sugchapter, and the
assignee has given the bond required by section 1678, such assignee
has no authority to dispose of the property of the estate, or any part
of it. (except in the case of perishable property, which in his discre-
tion he may dispose of at any time and receive the proceeds of sale
thereof) ; nor has he power to convert the property, or the proceeds
of any sale of perishable property, to the purposes of the trust.

Within ten days after the filing of his bond, the assignee must
commence the publication (and such publication shall continue at
least once a week for four weeks), in some newspaper of general cir-
culation in the Canal Zone, of a notice to creditors of the assignor,
stating the fact and date of the assignment, and requirin%lall persons
having claims against the assignor to exhibit them, with the neces-
sary vouchers, and verified by the oath of the creditor, to the assignee.
at his place of residence or business, to be specified in the notice; an
he shall also, within ten days after the first publication of said notice,
mail a copy of such notice to each creditor whose name is given in
the instrument of assignment, at the address therein given. _After
such notice is given, a copy thereof, with affidayit of due publication
and mailing, must be filed with the registrar of iro]ferty with whom
the inventory has been filed, which affidavit shall be prima facie
evidence of the facts stated therein. .

At any time, or from time to time, after the expiration of thirt
days from the Arst publication of said notice (provided the same shall
also have been maiﬁed as in this section provided), the assignee may,
in his discretion, declare and pay dividends to_the creditors whose
claims have been presented and allowed. No dividend already de-
clared shall be disturbed by reason of elaims being subsequently pre-
sented and allowed; but the creditor presenting such claim shall be
entitled to a dividend equal to the per cent already declared and paid,
before any further dividend is made: Provided, however, That there
be assets sufficient for that purpose: And provided, That the failure
to present such claim shall not have resulted from his own neglect,
and he shall attach to such claim a statement, under oath, showing
fully why the same was not before presented.

When & creditor has a mortgage or pledge of propert of the
debtor, or a lien thereon, for securing the payment of a debt owing
to him from the debtor, and shall not have conveyed, released, or
delivered up such security to the marshal, as provided for by section
1664, he shall be admitted as & creditor only for the balance of the
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debt after deducting the value of such mortgage, pledge, or lien, to
be ascertained by agreement between him and the assignee, or by
a sale thereof, to be made in such manner as the district court shall
direct; or the creditor may release cr convey his claim to the assignee
upon such property, and be admitted to prove his whole debt.

If the value of the property exceeds the sum for which it is so held
as security, the assignee may release to the creditor the debtor’s right
of redemption thereon on receiving such excess; or he may sell the
property, subject to the claim of the creditor thereon; and in either
case the assignee and creditor, respectively, shall execute all writings
necessary or proper to consummate the transaction. If the property
is not sold or released, and delivered up, the creditor shall not be
allowed to prove any part of his debt.

Sec. 1680. AccounTiNg oF AssieNEE—After six months from the
date of an assignment for the benefit of creditors, the assignee may
be required, on the petition of any creditor, to account before the
district court.

Sec. 1681. Prorzrry ExEMPT.—Property exempt from execution
and insurance upon the life of the assignor, do not pass to the
assignee by a general assignment for the benefit of creditors unless
the instrument specially mentions them and declares an intention
that they should pass thereby.

Sec. 1682. Commtsstons oF AssteNems.—The elected assignee or
assignees for the benefit of creditors shall be entitled to a reasonable
commission on assignments, to be fixed by the court. Such assignee
or assignees shall also be entitled to all necessary expenses in the
management of their trust.

Cross REFERENCE
Commissions and expenses of marshal, see section 1665.

Sgec. 1683, ASSIGNEES PROTECTED FOR ACTS DONE IN GOOD FAITH.—
An assignee for the benefit of creditors is not to be held liable for
hig acts, done in good faith in the execution of the trust, merely for
the reason that the assignment is afterward adjudged void.

Sro. 1684, ASSENT OF CREDITOR NECESSARY TO MODIFICATION OF
AssiGNMENT.~—AD assignment for the benefit of creditors which has
been executed and recorded so ag to transfer the property to the
marshal, or a transfer by the marshal to the elected assignee or
assignees which has been executed and recorded, can not afterwards
be modified or canceled by the parties without the consent of the
assignor and of every creditor affected thereby.

CHAPTER 75~—~NUISANCE

GENERAL PRINCIPLES

Src. 1685. Nuisa~os, wraT.—Anything which is injurious to
health, or is indecent or offensive to the senses, or an obstruction to
the free use of property, so as to interfere with the comfortable
enjoyment of life or property, or unlawfully obstructs the free pas-
sage or use, in the customary manner, of any navigable lake, or river,
pay ', stream, canal, or basin, or any public park, square, street, or
highway is a nuisance.

Cross REFERENCE

See, also, Criminal Code, sections 251 and 252; and Act Canal Commission

No. 9, Sepi. 2, 1904, section 2.

Sec. 1686. Pueric NuisaNce—A public nuisance is one which
affects at the same time an entire community or neighborhood, or

So in original,
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any considerable number of persons, although the extent of the
annoyance or damage inflicted upon individuals may be unequal.

Cross REFERENCES

See, algo, Criminal Code, sections 251 and 252,
Abating public nuisance, see sections 1694 and 1695,
Public nuisance, see sections 1690 et seq.

Src. 1687. PrIvATE NUisaANCE—Every nuisance not included in
the definition of section 1686 is private.

CRrOSS REFERENCE

Private nuisance, see section 1696.

Skc. 1688. WHAT 18 NOT DEEMED A NUISANCE.—Nothing which is
done or maintained under the express authority of law can be
deemed a nuisance,.

Sec. 1689. ABATEMENT DOES NOT PRECLUDE ACTION.—The abate-
ment of a nuisance does not prejudice the right of any person to
recover damages for its past existence.

PUBLIC NUISANCES

Sec. 1690. Larse or TiME pOoES NoT LEGALIZE~—No lapse of time
can legalize a public nuisance, amounting to an actual obstruction
of public right.

Ceoss REFERENCE

Public nuisance, defined, see section 1686.

Sec. 1691. REMEDIES AGAINST PUBLIC NUISANCE—The remedies
against a public nuisance are:

1. Information;

2. A civil action;

3. Abatement.

Skc. 1692. REMEDY REGULATED, HOW.—The remedy by information
is regulated by the Criminal Code.

CrOoss REFERENCH
See Criminal Code, sections 251 and 252.

Sec. 1693. REMEDIES FOR PUBLIC NUISANCE—A private Iperszon may
maintain an action for a public nuisance, if it is specially injurious
to himself, but not otherwise.

Skc. 1694. How aBaTED.—A public nuisance may be abated by any
public body or officer authorized thereto by law.

PRIVATE NUISANCES

Sec. 1696. REMEDIES FOR PRIVATE NUISANCE—The remedy against
a private nuisance is a civil action.

CHAPTER 76—MAXIMS OF JURISPRUDENCE

Sec. 1697. The mazxims of jurisprudence hereinafter set forth are
intended not to qualify any of the foregoing provisions of this code,
but to aid in their just application.

Sec. 1698. When the reason of a rule ceases, so should the rule
itself.

Sec. 1699. Where the reason is the same, the rule should be the
same,

3051°——33——85
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Sec. 1700. One must not change his purpose to the injury of
another.

Src. 1701. Anyone may waive the advantage of a law intended
solely for his benefit. But a law established for a public reason can-
not be contravened by a private agreement.

Sec. 1702. One must so use his own rights as not to infringe upon
the rights of another.

Skc. 1703. He who consents to anact is not wronged by it.

Sgc. 1704. Acquiescence in error takes away the right of objecting
to 1t.

Sec. 1705. No one can take advantage of his own wrong.

Sec. 1706. He who has fraudulently dispossessed himself of a
thing may be treated as if he still had possession.

Skc. 1707. He who can and does not forbid that which is done
on his behalf is deemed to have bidden it.

Sgc. 1708. No one should suffer by the act of another.

Sec. 1709. He who takes the benefit must bear the burden.

Sec. 1710. One who grants a thing is presumed to grant also
whatever is essential to its use.

Sgrc. 1711. For every wrong there is a remedy.

Sec. 1712. Between those who are equally in the right or equally
in the wrong, the law does not interpose.

. SE((;. 1713. Between rights otherwise equal, the earliest is pre-
erred. :

SIEG. 1714. No man is responsible for that which no man can con-
trol.

Sec. 1715. The law helps the vigilant, before those who sleep on
their rights,

Sro. 1716. The law respects form less than substance.

Szo. 1717. That which ought to have been done is to be regarded
as done, in favor of him to whom, and against him from whom, per-
formance is due.

Src. 1718, That which does not appear to exist is to be regarded
as if it did not exist,

Sec. 1719. The law never requires impossibilities.

Srec. 1720, The law neither does nor requires idle acts.

Suo. 1721, The law disregards trifles,

Suc. 1722, Particular expressions qualify those which are general.

Src. 1723. Contemporaneous exposition is in general the best.

Suo. 1724, The greater contains the less.

Src. 1725, Superfluity does not vitiate.

Sec. 1726. That is certain which can be made certain.

Sec. 1727, Time does not confirm a void act.

Sec. 1728. The incident follows the principal, and not the prin-
cipal the incident.

Skc. 1729. An interpretation which gives effect is preferred to one
which makes void.

Szc. 1730. Interpretation must be reasonable.

Sec. 1781. Where one of two innocent persons must suffer by the
aci;f of a third, he, by whose negligence it happened, must be the
sufferer.

CHAPTER 77—REPEALS

Sec. 1732. REPEAL oF EXISTING LAWS.—The following codes, laws,
executive orders, and parts thereof, are hereby repealed:

The Civil Code of the Republic of Panama and Amendatory Laws,
the Commercial Code of the Republic of Panama, and all other laws,
not heretofore repealed, which were continued in force in the Canal
Zone by the Executive Order of May 9, 1904;
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Sections 410 to 415, inclusive, of the Criminal Code of the Canal
Zone, enacted by the Isthmian Canal Commission September 8, 1904 ;
Executive Order of August 20, 1910, “ Prescribing method for mar- Lgaxecutive Order No.
ried women to convey or mortgage real estate, and authorizing cer-
tain officers to administer oaths;”
Executive Order of February 2, 1911, “ To provide a method of (pxscutive Order No.
executing and recording deeds, and to repeal the Executive Order
dated M,a;rch 12, 1907, effective April 15, 1907, relating to the same
subject ;
A]_nd ‘all other acts, ordinances, orders, and parts thereof, in con-
flict herewith.

Approved, February 27, 1933.

[CHAPTER 129.]
JOINT RESOLUTION February 27, 1933,

Establishing the United States Georgia Bicentennial Commission, and for other ___I8.J. Res. 23]
purposes. [Pub. Res., No. 55.]

Resolved by the Senate and House of Represeniatives of the United .
States of America in Congress assembled, That there is hereby estab- ,;J0ed States Geor-
lished a commission, to be known as the United States Georgia Bicen- O shment, par-
tennial Commission, for the purpose of participation by the United pose, ste. ’
States in the observance of the two-hundredth anniversary of the

founding of the Georgia colony, such commission to be composed of

twenty-one commissioners, as follows: Nine persons to be appointed ~Composition.

by the President of the United States, six Senators to be appointed

by the President of the Senate, and six Members of the House of
Representatives to be appointed by the Speaker of the House of
Representatives. The members of the commission shall serve without eter0 compensation,
compensation and shall select a chairman from among their number.

Approved, February 27, 1933.

[CHAPTER 130.]
AN ACT February 28, 1633,

To authorize the payment of taxes and assessments on family dwelling houses _L[T[uliw;‘lj__

in the District of C};lumbia in quarterly installments, and for other purposes. blle, No. 377.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That each fiscal hoﬁ:..f?f’ﬁ, gretiiag
year, commencing with the fiscal year ending June 30, 1984, the  Quarterly - payment
assessor of the District of Columbia shall send to the owner of each °f s et oa.
family dwelling house occupied by such owner upon written applica- fun et rgfm::ff"
tion therefor an itemized statement of the taxes payable with respect
to such dwelling house not less than thirty days prior to the time
when the first installment of real-estate taxes for such fiscal year
becomes due and payable. Such statement shall include all real-
estate taxes which are due and payable in such fiscal year and all
Installments of special assessments which have been levied, charged,
or assessed prior to, and are due and paysble in, such fiscal year,
with respect to the family dwelling house occupied by the owner. . =i
Such taxes and assessments shall be payable, at the election of the Do made; Interest pro-
taxpayer, in four equal installments, in the months of September, V-
December, March, and June, and no interest shall be payable with
respect to any such installment unless it is unpaid after the time it
is due. Any real-estate tax or special assessment or any installment
thereof with respect to any family dwelling house occupied by the
owner thereof not included in such statement shall not be due or
payable during the fiscal year for which the statement is sent; and
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