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For destruction of clothing and bedding for sanitary reasons, one
hundred and thirty-two dollars and forty-two cents.

CLAIMS ALLOWED BY THE AUDITOR FOR THE INTERIOR DEPARTMENT. _Claims allowed by
the Auditor for the
Interior Department.

For contingent expenses of land offices, twelve dollars and sixty-five Land offices.
cents.

For surveying the public lands, thirteen thousand and seven dollars Surveying.
and eighty-three cents.

Indians: For surveying and allotting Indian reservations, twenty- —Indians.
nine dollars and seventy-three cents.

For surveying a portion of Blackfeet Reservation in Montana, ten
dollars.

Pensions: For Army pensions, thirty dollars. ' Pensions.
CLaiMS ALLOWED BY THE AUDITOR FOR THE STATE AND OTHER ,0°im§ allowed by
DEPARTMENTS. State, etc., Depart-
ments.
DEPARTMENT OF STATE. Departmentof State.
For salaries, consular service, thirty-two dollars and fifty cents. Consular service.

For relief and protection of American seamen, sixteen dollars and Frotecting seamen.
thirty cents. '

DEPARTMENT OF AGRICULTURE. coepartmentof Agri-

)
For salaries and expenses, Bureau of Animal Industry, one dollar , Surean of Animal
and nine cents. :

DEPARTMENT OF JUSTICE. fiepartment of Jus-

For pay of bailiffs, and so forth, United States courts, eighteen Bailiffs
dollars.

CLAIMS ALLOWED BY THE AUDITOR FOR THE POST-OFFICE DEPARTMENT. th(élg\iﬁgig}rm%erd :‘ﬁg

Post-Office Depart-
ment.

For clerk hire, thirty-seven dollars and fifty cents. Clerk hire.
Approved, June 6, 1900.
CHAP. 788.—An Act Making further provision for a civil government for Alaska, ~Jume 6,1900.

and for other purposes.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled,

TITLE 1.

CHAPTER ONE.
Skc. 1. That the territory ceded to the United States by Russia by i NS
the treaty of March thirtieth, eighteen hundred and sixty-seven, and goyernment. judicial

known as Alaska, shall constitute a civil and judicial district, the gov- aigriet,
ernment of which shall be organized and administered as hereinafter &'t povirment
provided. The temporary seat of government of said district1s hereby st Juneau.
established at Juneau: Provided, That the seat of government shall —to remain_tempo-
remain gt Sitka until suitable grounds and buildings thereon shall he mrily at Sitka.
obtained by purchase or otherwise at Juneau. .

SEc. 2. Tl&re ghall be a%pointed for the district a governor, who iovernor to be ap-

18

shall reside therein during term of office and be charged with the
VOL XXXI——21
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—powers, etc. interests of the United States Government within the district. To the
end aforesaid he shall have authority to see that the laws enacted for
the district are enforced and to require the faithful discharge of their
duties by the officials appointed to administer the same. He may also
grant reprieves for offenses committed against the laws of the district
or of the United States until thedecision of the President thereon shall
be made known. He shall be ex officio commander in chief of the
militia of the district, and shall have power to call out the same when
necessary to the due execution of the laws and to preserve the peace,
and to cause all able-bodied citizens of the United States in the district
to enroll and serve as such when the public exigency demands; and he
shall &erform generally in and over said district such acts as pertain to
the office of governor of a Territory, so far as the same may be made
or become applicable thereto. )

—care of insane. He shall, subject to the direetion and approval of the Secretary of
the Interior, advertise for and receive bids and, in behalf of the United
States, contract from year to year with the responsible asylum or sani-
tarium west of the main range of the Rocky l\f())(:mtains‘ submitting the
lowest bid for the care and custody of persons legally adjudged insane
in said district of Alaska; the cost of advertising for bids, executing
the contract, and caring for the insane to be paid, until otherwise pro-
vided by law, by the Secretary of the Treasury, out of any money in
the Treasury not otherwise appropriated, on accounts and vouchers

. du’}y approved by the governor and the Secretary of the Interior.

(iDquiry as to seal- he governor shall from time to time inquire into the operations of

ling operstions.  gny person, company, association, or corporation authorized by the
United States, by contract or otherwise, to kill seal or other fur-bear-
ing animals in the district, and any and all violations by such person,
company, association, or corporation of the agreement with the United
States under which the operations are being conducted, and shall
annusally report to Congress the result of such inquiries.

Reportof governor.  He shall make an annual report, on the first day of October in each
year, to the President of the United States, of his official acts and
doings, and of the condition of the district, with reference to its
resources, industries, population, and the administration of the civil
government thereof. And the President of the United States shall

ave power to review and to confirm or annul any reprieves granted
or other acts done by him.

Notaries public. The governor may appoint and commission one or more notaries
public for the district, and appointments of notaries public heretofore
made by him are hereby legalized, and all acts performed by them by
virtue of their notarial commissions shall be for all purposes as valid
as though the govemor had at the time full and complete legal authority
to appoint and commission them.

pourvesorgeneral to . Spc, 8, The surveyor-general of the district shall be ex officio secre-

tary. tary thereof, and as such shall be custodian of the district seal, which

—duties, ete. shall be provided by the Attorney-General. The surveyor-general,
as ex officio secretary of the district, shall perform the official duties
required by law to be performed by the secretary of a Territory of
the United States, in so far as applicable to said district, and such
other duties as may be required by law.

District court. SEc. 4. There is hereby established a district court for the distriet,
—jurisdiction. which shall be a court of general jurisdiction in civil, criminal, equity,
—-judges. and admiralty causes; and three district judges shall be appointed for

the district, who shall, during their terms of office, reside in the
divisions of the district to which they may be respectively assigned

. by the President. i )
—tormaoneof court. . “The court shall consist of three divisions. The judge designated to
preside over division numbered one shall, during his term of office
reside at Juneau, and shall hold at least four terms of court in thé
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district each year, two at Juneau and two at Skagway, and the judge
shall, as near January first as practicable, designate the time of hold-
ing the terms during the current year.

The judge designated to preside over division numbered two shall
reside at gaint Michaels during his term of office, and shall hold at
least one term of court each year at Saint Michaels, in the district,
beginning the third Monday in June.

The ju é’e designated to preside over division numbered three shall
reside at Eagle City during his term of office, and shall hold at least
one term of court each year at Eagle City, in the district, beginning
on the first Monday in July: Provided, The Attorney-General may for
c}s;use change the place of residence of the judge of either division of
the court.

Each of the judges is authorized and directed to hold such special .,

terms of court as may be necessary for the public welfare or for the
dispatch of the business of the court, at such times and places in the
district as they or any of them, respectively, may deem expedient or
as the Attorney-General may direct; and each shall have authority to
employ interpreters and to make allowances for the necessary expenses
of his court, and to employ an official court stenographer under the
same terms and conditions as are, or may be, Provi ed for district
courts of the United States. At least thirty days’ notice shall be given
by the judge or the clerk of the time and place of holding special terms
of the court.

Sec. 5. The jurisdiction of each division of the court shall extend
over the district of Alaska, but the court in which the action is pend-
ing may, on motion, change the place of trial in any action, civil or
criminal, from one place to another place in the same division or to a
designated place in another division in either of the following cases:

First. When there is reason to believe that an impartial trial can not
be had therein; .

Second. When the convenience of witnesses and the ends of justice
would be promoted by the change; .

Third. then from any cause the judge is disqualified from acting;
but in such event, if the judge of another division will appear and try
the action, no change of place of trial must be made; )

Fourth. By the court, on its own motion, when, considering availa-
ble means of travel, it appears that the defendant will be put to unnec-
essary expense and inconvenience if summoned to defend in the place
or division in which the action has been commenced; and when it
appears to the satisfaction of the court, or judge thereof, that an action
has been commenced in a place or division remote from the residence
of the defendant for the purpose of causing unnecessary expense or
inconvenience, the place of trial shall be chan%ed at the cost of the
plaintiff, and such costs shall not be recovered from the defendant.

In any criminal prosecution the court shall change the place of trial
where it appears to the satisfaction of the court that the defendant
will not be prejudiced thereby and that the United States will be put
to unnecessary expense in such criminal prosecution if the transfer is
not made. .

Skc. 6. The respective judges of the court shall appoint, and at pleas-
-ure remove, clerks and commissioners in and for the district, who
shall have the jurisdiction conferred by law in any part thereof, but
who shall, during their terms of oflice, each reside at the place u the
district designated in the respective orders of appointment.

The commissioners shall be ex officio justices of the peace, recorders,
and probate ]'udg‘es’., and shall perform all the duties and exercise all
the powers, civil and criminal, imposed or conferred on the United
States commissioners by the general laws of the United Strtes and the
special laws applicable to the district.
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They shall also have power to grant writs of habeas corpus for the
purpose of inquiring into the cause of restraint of liberty, which writs
shall be made returnable before a district judge, and like proceedings
shall be had thereon as if the same had been granted by the judge under
the general laws of the United States in such cases. The commissioners
shall also have the powers of notaries public, and shall keep a memo-
randum of all dee(f; and other instruments of writing acknowledged
before them and relating to the title to or transfer of property within
the district, which memorandum shall be subject to public inspection.
And all records of instruments of ‘writing hitherto made by any United
States commissioner in the district of Alaska are hereby declared to e
public records of such district and shall have the same force and effect
as if recorded in conformity with the provisions of this Act.

The commissioners shall also keep a record of all fines and forfeitures
received by them, and shall pay over the same quarterly to the clerk
of the division of the district court in which they were appointed.

Sec. 7. Three clerks shall be appointed for the court, one of whom
shall be assigned to each division thereof, and during his term of office
reside at the place designated for the residence of the judge of such
division. Each clerk shall, in his division of the district, perform the
duties required or authorized by law to be performed by clerks of
United States courts in other districts, and such other duties as may
be prescribed by the laws of the United States relating to the district
of Alaska. He shall preserve copies of all laws applicable to the dis-
trict and shall preserve all records and record all proceedings and
official acts of his division of the court. He shallpalso recelve all
moneys collected from licenses, fines, forfeitures, or in any other case,
except from violations of the customs laws, and shall apply the same to
the incidental expenses of the proper division of the district court and
the allowance thereof as directed by the judge, and shall account for
the same in detail and for any balances on account thereof quarterly
to and under the direction of the Secretary of the Treasury. He shall
be ex officio recorder of instruments, as hereinafter provided, and also
register of wills for the district, and shall establish secure offices where
terms of his division of the court are held for the safe-keeping of his
official records.

SEc. 8. Three district attorneys shall be appointed for the district,
to be assigned to the divisions thereof, who shall reside during their
respective terms of office at the place designated as the residence of
the judge of the division of the court to whicl. each of the district
attorneys shall be assigned. They shall each perform the duties
required to he performed by United States district attorneys in other
districts, and such other duties as may be required by law.

Each district attorney may, subject to the approval of the Attorney-
General, appoint and at pleasure remove one or more assistant district
attornevs, who shall receive such compensation as the Attorney-Gen-
eral may fix. to be paid as other assistant United States district attor-
neys are paid. In case of the death or disability of a district attorney
the judge may appoint a suitable person to fill the office until his suc-
cessor 1= appointed and qualitied or until the disability is removed.

Sec. 9. A marshal shall be appointed for each division of the district,
and each marshal shall have authority and be required to appoint, suh-
ject to the approval of the Attorney-General, such deputy marshals as
he may deem necessary for the efficient execution of the law and the
orders of the court and of the commissioners appointed as herein
provided.

That when in the opinion of the Attorney-General the public interest
requiresit. he may, on the recommendation of themarshal, which recom-
mendation shall state the facts as distinguished from conclusions, show-
ing necessity for the same. allow the marshals to employ necessary office
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deputies and clerical assistance, upon salaries to be fixed by the Attor-
ney-General, from time to time, and paid as other officers of the court
are paid. When any of such office deputies is engaged in the service
or attempted service of any writ, process, subpeena, or other order of
- the court, or when necessarily absent from the place of his regular
employment upon official business, he shall be allowed his actual trav-
eling expenses only, and his necessary and actual expenses for lodging
and subsistence, not to exceed four dollars per day, and the necessary
actual expenses in transporting prisoners, including necessary guard
hire; and he shall make and render accounts thereof as provided for.

Each marshal shall have the general authority and powers and be
subject to the obligations of United States marsbals in the States and
Territories. He shall be the executive officer of the court, and charged
with the execution of all processes thereof and with the transportation
and custody of prisoners and insane persons, and he shall be ex officio
keeper of the jails and penitentiaries of the division of the district to
which he may be assigned, and shall be responsible on his official bond
for the acts of all deputy marshals appointed by him. In case of the
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death of a marshal the district judge shall appoint a suitable person to -

fill the vacancy until his successor is appointed and qualified. The
persons so appointed shall give such bonds as the court may require.

- The marshal shall deliver persons duly adjudged insane in the district
to the authorities of such asylum or sanitarium as the governor, with
the approval of the Secretary of the Interior, may designate, and for
the service of ‘process in connection with and the guarding and trans-
portation of the insane he shall be compensated as in the case of
prisoners. -

The deputy marshals shall be ex officio constables and executive
officers of the commissioners herein provided for, and shall have the
powers and discharge the duties of United States deputy marshals, and
also those of constables, under the laws of the United States applica-
ble to said district.

Skc. 10. The governor, surveyor-general, attorneys, judges, and the
marshals provided for in this Act shall be appointe by the President,
by and with the advice and consent of the Senate, and shall hold their
respective offices for the term of four years and until their successors
are appointed and qualified, unless sooner removed by the President
for cause.

The officers so appointed shall severally be entitled to receive annual
compensation as follows:

The governor, the sum of five thousand dollars; the surveyor-gen- ,

eral and ex officio secretary of the district, as full compensation, four
thousand dollars; the judges, each the sum of five thousand dollars;
each marshal, the sum of four thousand dollars; the clerks, each the
sum of three thousand five hundred dollars; the district attorneys, each
three thousand dollars, the salaries payable from the Treasury of the
United States, as like officers are paid in other districts.

Each clerk shall collect all money arising from the fees of his office
or on any other account authorized by law to be paid to or collected
by him, and shall report the same and the disposition thereof in detail,
under oath, quarterly, or more frequently iF required, to the court,
the Attorney-General, and the Secretary of the Treasury, and all pub-
lic money received by him and his deputies for fees or on any other
account shall be paid out by the clerk on the order of the court, duly
made and signed by the judge, and any balance remaining in his
hands after all payments ordered by the court shall have been made
shall be by him covered into the Treasury of the United States at
such times and under such rules and regulations as the Secretary of
the Treasury may prescribe. The clerk may employ necessary clerical
help with the approval and at compensation to be fixed by the court to
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Powers of deputy
s.

Appointment of offi-
cers, termy, ete,

Compensation of of-
cers.

Clerks’ fees.

Clerical help.



326

Traveling expenses.

Surveyor-general to
act in absence of gov-
erngr.

Accounts of com-
missioners and dep-
uty marshals.

Clerks’ bonds.

District divided into

three recording divi-

sions.

Recording districts.

—recorder.

FIFTY-SIXTH CONGRESS. Sess. I. Cu. 786. 1900.

aid him in the expeditious discharge of the business of his office. Any
person so employed shall be paid by the clerk on the order of the court,
as other court expenses are paid. '

The governor, surveyor-general, marshals, judges, clerks of court,
and district attorneys shall, in addition to their salaries, be paid their
actual traveling and subsistence expenses when traveling in the dis-
charge of their official duties. Accounts for such expenses shall be
rendered and paid as are accounts of judges, marshals, clerks, and
district attorneys for like expenses in other districts.

In case of the death, removal, resignation, or absence of the governor
from the district, the surveyor-general as ex officio secretary of the
district shall have, and he is hereby authorized and required to execute
and perform, all the powers and duties of the governor during such
vacancy or absence, or until another governor shall be appointed to
fill such vacancy.

SEc. 11. An accurate detailed account of all fees received and dis-
bursements made by commissioners and deputy marshals shall be filed
quarterly with the clerk for the proper division of the district court
and approved by the judge thereof, if found to be in accordance with
law; and all net fees received in excess of the sum of three thousand
dollars per annum by any commissioner or deputy marshal shall be
annually paid to the clerk of the proper division of the court and by
him paid into the Treasury of the United States, such payment to be
accompanied by a verified detailed statement of such deputy or com-
missioner.

Skc. 12. The clerks of the court shall each, before entering upon
the duties of his office, execute a bond, with sufficient sureties, to be
approved by the Secretary of the Treasury, or the court or a judge
thereof, in the penalty of twenty thousand dollars, for the faithful

rformance of his official duties, and file the same with the Attorney-

eneral; and each commissioner shall, before entering upon the duties
of his oflice, execute a bond, with sufficient sureties, to be approved
by the court, or a judge thereof, in the penalty of one thousand dol-
lars, for the faithful performance of his official duties, and file the
same with the clerk, who shall send a certified copy thereof to the
Attorney-General.

Skc. 13. The judges of the district, or a majority of them, shall, as
soon as practicable after their appointment, meet, and by appropriate
order, to be thereafter entered in each division of the court, divide
the district into three recording divisions, designate the division of the
court to supervise each, and also define the boundaries thereof by
reference to natural objects and permanent landmarks or monuments,
in such manner that the houndaries of each recording division can be
readily determined and become generally known from such descrip-
tion, which order shall be given publicity in such manner by .posting,
publication, or otherwise us the judges or any division of the court
may direct, the necessary expense of the publication of such order and
description of the recording divisions to be allowed and paid as other
court expenses,

At any regular or special term an order may be made by the court
establishing one or more recording districts within the recording divi-
sion under the supervision of such division of the court and defining
the boundaries thereof by reference to natural objects and permanent
landmarks or monuments, in such manner that the boundaries thereof
can be readily determined.

The order establishing a recording district shall designate a commis-
sioner to be ex officio recorder thereof, and shall also designate the
place where the commissioner shall keep his recording office within
the vecording district:
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Provided, The clerk of the court shall be ex officio recorder of all
that portion of the recording division under the supervision of his
division of the court not embraced within the limits of a recording
district established, bounded, and described therein as authorized by
this Act, and when any part of the division for which a clerk has been
recording shall be embraced in a recording district, such clerk shall
transcribe that portion of his records appertaining to such district and
deliver the same to the commissioner designated as recorder thereof.

Whenever it appears to the satisfaction of the court that the public
interests demand, or that the convenience of the people require, the
court may change or modify the boundaries or discontinue a recording
district or change the location of the recording office, or remove the
commissioner acting as ex officio recorder, and appoint another com-
missioner to fill the office.

Sec. 14. The clerk as ex officio recorder must procure such books
for records as the business of his office requires and such as may be
required by the respective commissioners designated as recorders in
his division of the court, but orders for the same must first be obtained
from the court or the judge thereof. The respective officers acting as
ex officio recorders shall have the custody and must keep all the books,
records, maps, and papers deposited in their respective offices, and
where a recorder is removed or from any cause becomes unable to act,
or a recording district is discontinued, the records and all books,
papers, and property relating thereto shall be delivered to the clerk
or such officer or person as the court or judge thereof may direct.
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The record books procured by the clerk, as herein provided, shall be -

Eaid for by him, on the order of the court, out of any moneys in his
ands, as other court expenses are paid.

Sec. 15. The respective recorders shall, upon the payment of the
fees for the same prescribed by the Attorney-General, record sepa-
rately, in large and well-bound separate books, in fair hand:

First. Deeds, grants, transfers, contracts to sell or convey real estate
and mortgages of real estate, releases of mortgages, powers of attor-
ney, leases which have been acknowledged or proved, mortgages upon
personal property; .

Second. Certih{:ates of marriage and marriage contracts and births
and deaths;

Third. Wills devising real estate admitted to probate;

* Fourth. Official bonds; )

Fifth. Transcripts of judgments which by law are made liens upon
real estate;

Sixth. All orders and judgments made by the district court or the
commissioners in probate matters affecting real estate which are
required to be recorded;

eventh. Notices and declaration of water rights;

Eighth. Assignments for the benefit of creditors;

Ninth. Affidavits of annual work done on mining claims;

Tenth. Notices of mining location and declaratory statements;

Eleventh. Such other writings as are required or permitted by law
to be recorded, including the liens of mechanics, laborers, and others:
Provided, Notices of location of mining claims shall be filed for record
within ninety days from the date of the discovery of the claim described
in the notice, and all instruments shall be recorded in the recording
district in which the property or subject-matter affected by the instru-
ment is situated, and where the property or subject-matter is not situ-
ated in any established recording district the instrument aﬁgctmg the
same shall be recorded in the office of the clerk of the division of the
court having supervision over the recording division in which such
property or subject-matter is situated.
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SEc. 16. Any clerk or commissioner authorized to record any instru-
ment who having collected fees for so doing fails to record such
instrument shall account to his successor in office, or to such person
as the court may direct, for all the fees received by him for recording
any instrument on file and unrecorded at the expiration of his official
term, or at the time he is required to transfer his records to another
officer under the direct 5>n of the court. And any clerk or commis-
sioner who fails, neglects, or refuses to so account for fees received and
not actually earned by the recording of instrument shall be deemed
guilty of a misdemeanor, and on conviction thereof shall be fined not
less thanone hundred dollars nor more than one thousand dollars, and
imprisoned for not more than one year, or until the fees received and
unearned as aforesaid shall have been properly accounted for and paid
over by him, as hereinbefore provided. And in addition such fees
may be recovered from such clerk or commissioner or the bondsmen
of either, in a eivil action which shall be brought by the district
attorney, in the name of the United States, to recover the same; and
the amount when recovered shall be by the court transferred to the
successor in office of such recorder, who shall thereupon proceed to
record the unrecorded instruments: Frovided, Miners in any organ-
ized mining district may make rules and regulations governing the
recording of notices of location of mining claims, water rights, flumes
and ditches, mill sites and affidavits of labor, not in conflict with this
Act or the general laws of the United States; and nothing in this Act
shall be construed so as to prevent the miners in any .regularly organ-
ized mining district not within any recording district established by
the court from electing their own mining recorder to act as such until
a recorder therefor is appointed by the court: Provided further, All
records heretofore regularly made by the United States commissioner
at Dyea, Skagway, and the recorder at Douglas City, not in conflict
with any records regularly made with the United States commissioner
at Juneau, are hereby legalized. And all records heretofore made in
good faith in any regularly organized mining district are hereby made
public records, and the same shall be delivered to the recorder for the
recording district including such mining district within six months
from the passage of this Act.

Sec. 17. Every person appointed as a notary public must at the
time of his appointment be a resident of the district and must continue
to reside therein during his term of office. Removal from the district
vacates his office and is equivalent to resignation.

The term of oflice of a notary public shall be four years from and
after the date of his commission, but he may bhe sooner removed by
the governor for misconduct in office.

Sec. 18. It shall be the duty of a notary publie—

First. When requested, to demand acceptance and payvment of
foreign, domestic, and inland bills of exchange, or promissory notes,
and protest the same for nonacceptance and nonpayment, and to
exercise such other powers and duties as by the law of nations and
according to commercial usages or by the laws of any State, govern-
ment, or country may be performed by notaries, and keep a record of
such acts.

Second. To take acknowledgment or proof of powers of attorney,
deeds, mortgages. grants, transfers, and other instruments of writing
executed by any person and to give a certificate of such proof or
acknowledgment indorsed or attached to the instrument.

Third. To take depositions and aflidavits and administer oaths and
affirmations in all matters incident to the duties of the office or to be
used before any court. judge, or officer.

Fourth. When requested and upon pavment of his fees therefor to
make and give a certified copy of any record in his office,
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Fifth. To provide and keep an official seal, upon which must be
engraved the name of the district and the words ** Notary Public,”
with the surname of the notary and at least the initials of his Christian
name.

Sec. 19. The protest of a notary public under his hand and seal of
a bill of exchange or promissory note for nonacceptance or nonpay-
ment, stating the presentment for acceptance or payment and the non-
acceptance or nonpayment thereof, the service of notice on any and

~all parties to such bill of exchange or promissory note and specifying
the mode of giving such notice and the reputed place of residence of
the party to such bill of exchange or promissory note and of the party
to whom same was given and the post-office nearest ‘thereto is prima
facie evidence of the facts contained therein. '

Sec. 20. It shall be the duty of every notary publie, on his resigna-
tion or removal from office or at the expiration of his term and in case
of his death of his legal representative, to forthwith deposit all the
records kept by him in the office of the clerk of the division of the dis-
trict court in which he resides, and on failure to do so the person so
offending is liable in damages to any person injured thereby.

Sec. 21. It shall be the duty of each clerk aforesaid to receive and
safely keep all records and papers of the notary in each case above
named and to give attested copies of them under his seal, for which
he may demand such fees as by law may be allowed to the notaries,
and such copies shall have the same effect as if certified by the notary.

Sec. 22. Each notary must execute an official bond in the sum of
one thousand dollars, which bond must be approved by the clerk of

- the division of the district court located nearest his residence.

Sec. 23. Each notary public, upon approval of his official bond, so
soon as he has taken his official oath, must transmit such bond and oath,
signed by him with his own proper signature to the office of the secre-
tary of the district, whereupon the governor must issue a commission.

Skc. 24. For the official misconduct or neglect of a notary public, he
and sureties on his offcial bond are liable to the parties injured thereby
for all damages sustained. . .

Sec. 25. The officers properly qualified and actually discharging
official duties in the district at the time of the approval of this Act
may continue to act in their respective official capacities un.til the expi-
ration of the terms for which they were respectively appointed unless
sooner removed. . )

Sec. 26. The laws of the United States relating to mining claims,
mineral locations, and rights incident thereto are hereby extended to
the District of Alaska: Provided, That subject only to such general
limitations as may be necessary to exempt navigation from artificial
obstructions all land and shoal water between low and mean high tide
on the shores, bays, and inlets of Bering Sea, within the jurisdiction
of the United States, shall be subject to exploration and mining for
gold and other precious metals by citizens of the United States, or
persons who have legally declared their intentions to become such,
under such reasonable rules and regulations as the miners in organized
mining districts may have heretofore made or may he{'eafter make
governing the temporary possession thereof for exploration and min-
ing purposes until otherwise provided by law: Provided further, That
the rules and regulations established by the miners shall not be in
conflict with the mining laws of the United States; and no exclusive
permit shall be granted by the Secretary of War authorizing any per-
son or persons, corporation or company to excavate or mine under any
of said waters below low tide, and if such exclusive permit has been
granted it is hereby revoked and declared null and void; but citizens
of the United States or persons who have legally declared 'thelr inten-
tion to become such shall have the right to %?‘e ge and mine for gold
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or other precious metals in said waters, below low tide, subject to such
general rules and regulations as the Secretary of War may prescribe
for the preservation of order and the protection of the interests of
commerce; such rules and regulations shall not, however, deprive
miners on the beach of the right hereby given to dump tailings into
or pump from the sea opposite their claims, except where such dump-
ing would actually obstruct navigation, and the reservation of a road-
way sixty feet wide, under the tenth section of the Act of May four-
teenth, eighteen hundred and ninety-eight, entitled ‘““An Act extend-
ing the homestead laws and providing for right of way for railroads
in the District of Alaska, and for other purposes,” shall not apply to
mineral lands or. town sites.

Sec. 27. The Indians or persons conducting schools or missions in
the district shall not be disturbed in the possession of any lands now
actually in their use or occupation, and the land, at any station not
exceeding six hundred and forty acres, now occupied as missionary
stations among the Indian tribes in the section, with the improvements
thereon erected by or for such societies, shall be continued in the occu-
pancy of the several religious societies to which the missionary stations
respectively belong, and the Secretary of the Interior is hereby
directed to have such lands surveyed in compact form as nearly as
practicable and patents issued for the same to the several societies to
which they belong; but nothing contained in this Act shall be con-
strued to put in force in the district the general land laws of the
United States.

Sec. 28. The Secretary of the Interior shall make needful and proper
provision and regulations for the education of the children of school
age in the district of Alaska, without reference to race and their com--
pulsory attendance at school, until such time as permanent provision
shall be made for the same.

SEc. 29. An Act entitled ““An Act to define and punish crimes in the
district of Alaska, and to provide a code of criminal procedure for the
district,” approved March third, eighteen hundred and ninety-nine,
be, and is, amended, by adding to section three hundred and sixty-
three thereof the following: ** Provided, Section fifteen of an Act
entitled *An Act making appropriations for the support of the Army
for the fiscal year ending June thirtieth, eighteen hundred and seventy-
nine, and for other purposes,” approved June eighteenth, eighteen
hundred andseventy-eight, shall not be construed to apply to the district
of Alaska™: Drovided further, That section four hundred and sixty,
chapter forty-four, title two, of said first-mentioned Aet, be amended
to read as follows:

**Sec. 460. That any person or persons, corporation, or company
prosecuting or attempting to prosecute any of the following lines of
business within the district of Alaxka shall first apply for and obtain
license so to do from a district court or a subdivision thereof in said
district, and pav for ~aid license for the respective lines of business
and trade as follows, to wit:

** Abstract offices, tifty dollars per annum.

¢ Banks, two hundred and fifty dollars per annum.

“ Boarding houses having accommodations for ten or more guests,
fifteen dollars per annum.

“Brokers (money, bill. note, and stock), one hundred dollars per
annum.

** Billiard rooms, fifteen dollars per table per annum.

¢ Bowling alleys, tifteen dollars per annum.

** Breweries, five hundred dollars per annum.

‘* Bottling works, two hundred dollars per annum.

¢ Cigar manufacturers, twenty-five dollars per annum.
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¢“Cigar stores or stands, fifteen dollars per annum.

* Drug stores, fifty dollars per annum.

¢ Public docks, wharves, and warehouses, ten cents per ton on freight
handled or stored.

** Electric-light plants, furnishing light or power for sale, three
hundred. dollars per annum.

*‘Fisheries: Salmon canneries, four cents per case; salmon salteries,
ten cents per barrel; fish-oil works, ten cents per barrel; fertilizer
works, twenty cents per ton. : .

‘¢ Freight and passenger transportation lines, propelled by mechani-
cal power registered in the district of Alaska, or not paying license or
tax elsewhere, and river and lake steamers, as well as transportation
lines doing business wholly within the district of Alaska, one dollar
per ton per annum on net tonnage, custom-house measurement, of
each vessel. ,

‘*Gas plants, for heat or light, for sale, three hundred dollars per
annum.

‘* Hotels, fifty dollars per annum.

‘¢ Halls, public, ten dollars per annum.

‘¢ Insurance agents and brokers, twenty-five dollars per annum.

‘“Jewelers, twenty-five dollars per annum.

““Mines: Quartz mills, three dollars per stamp per year.

¢ Mercantile establishments: Doing a business of one hundred thou-
sand dollars per annum, five hundred dollars per -annum; doing a
business of seventy-five thousand dollars per annum, three hundred
and seventy-five dollars per annum; -doing a business of fifty thousand
dollars per annum, two hundred and fifty dollars per annum; doing a
business of twenty-five thousand dollars per annum, one hundred and
twenty-five dollars per annum; doing a business of ten thousand dol-
lars per annum, fifty dollars per annum; doing a business of under
ten tgousand dollars per annum, twenty-five dollars per annum; doing
a business of under four thousand dollars per annum, ten dollars per
annum.

*‘ Meat markets, fifteen dollars per annum. .

¢‘Manufactories not enumeratedrl)xeerein, same classification and license
charges as mercantile establishments. ‘

‘¢ Physicians, itinerant, fifty dollars per annum. .

“Planing mills, fifty dollars per annum when not part of a sawmill.

*Pawnbrokers, three hundred dollars per annum.

‘‘Peddlers, twenty-five dollars per annum.

“‘ Patent-medicine venders (not regular druggists), fifty dollars per
annum.

*“ Railroads, one hundred dollars per mile per annum on each mile
operated.

*‘ Restaurants, fifteen dollars per annum.

‘‘Real estate dealers and brokers, fifty dollars per annum. .

““Ships and shipping: Ocean and coastwise vessels doing local busi-
ness for hire plying in Alaskan waters, registered in Alaska or nof
paying license or tax elsewhere, one dollar per ton per annum on net
tonnage, custom-house measurement, of each vessel.

*‘Sawmills, ten cents per thousand feet on the lumber sawed.

‘“Steam ferries, one hundred dollars per year.

““Toll road or trail, two hundred dollars per annum.

*“Tobacconists, fifteen dollars per annum.

*“Tramways, ten dollars for each mile or fraction thereof per annum,

““Transfer companies, fifty dollars per annum.

*‘Taxidermists, ten dollars per annum.

‘‘Theaters, one hundred dollars per annum.

*“ Waterworks, furnishing water for sale, fifty dollars per annum,”
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That section four hundred and sixty-three of chaﬂter forty-four, title
two, of the above-named Act be, and the same is hereby, amended so
. as to read as follows: ‘
s erk district court ¢ Spe, 463. That the licenses provided for in this Act shall be issued
Vol. 30, p. 1337, by the clerk of the district court or any subdivision thereof in com-
pﬁance with the order of the court or judge thereof duly made and
entered; and the clerk’ of the court shall keep a full record of all
applications for license and of all recommendations for and remon-
strances against the granting of licenses and of the action of the court
thereon: g'ouided, hat the clerk of said court and each division
thereof shall give bond or bonds in such amount as the Secretary of
the Treasury may require and in such form as the Attorney-General
ma a.pE}'ove, and all moneys received for licenses by him or them
under this Act shall, except as otherwise provided by law, be covered
into the Treasury of t-he%nited States, under such rules and regu-
lations as the Secretary of the Treasury may prescribe: And provided
voLm,p.1281.  further, That chapter twelve of title one of said first above-mentioned
Act be amended by adding after section one hundred and thirty-eight
another section to be numbered one hundred and thirty-nine, and to
‘ re:rzl‘(}l as follows: ball b : .
Protection of eggeof at no person shall break, take from the nest, or have in posses-
crane, wild duck.¢te. ion the eggs of any crane, wild duck, brant, or ,oose; nor shsfll any
person transport or ship out of said Territory the eggs or the con-
tents of the eggs of any crane, wild duck, brant, or goose; nor shall
any person, common carrier or other transportation company carry
or receive for shipment such e}%ﬁ or the contents of said eggs, a.d
any person or company who s have in possession or receive for
shipment or transportation any eggs or the contents of any eggs of
the crane, wild duck, brant, or goose shall be guilty of a misdemeanor.
Penalty. and upon conviction be punished as provide(f in this section. Any
person or company violating the provisions of this section shall be
punished by a fine not exceeding five hundred dollars or imprisonment
not exceeding six months.” .
otherwio ‘ot SEc. 30. In case the law requires or authorizes any services to be
sated. rformed or any act to be done by any official or person within the
istrict of Alaska, and provides no compensation therefor, the
Attorney-General may prescribe and promulgate a schedule of such
fees, mileage, or other compensation as shall be by him deemed proper
for each division of the court, and such schedule shall have the force
and effect of law; and the Attorney-General may from time to time
amend such schedule and promulgate the same as amended, and the
schedule as amended and promulgated shall also have the force and
) effect of law.
ings Tor bourt rooms, . SEC. 31 Any of the public buildings in the district not required for
etc. the customs service or military purposes may be used for court rooms
_and offices of the civil government; and the marshals of the district
avinnstraction of jails shall, each in his division, be the custodian of such buildings. Any
division of the court may, where necessary, order the construction or
repair of a jail building at the place or places where terms of the court
are held, at a cost not to exceed three thousand dollars for each build-
) ing, the same to be paid by the clerk as provided for the payment of
—sites. other allowances for the necessary expenses of the court: and any part
or portion of the unappropriated public domain of the United States
embracing not more than four thousand square feet, to be taken in
compact form, as near as may be practicable, may be set aside by order
of the court as a jail site, which order shall describe the location of :he
ground selected, where unsurveyed by metes and bounds and by refer-
ence to natural objects and permanent monuments, in such manner that
its boundaries and its location may be readily determined, a certified
copy of which order of the court shall be by the clerk thereof trans-
mitted to the Commissioner of the General Land Office, who shall
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cause the same to be noted on the records of his office, and thereafter
the ground described shall be reserved from sale or other disposition,
unless for good cause the court shall vacate the order of reservation
or Congress shall otherwise direct, and the sentence of imprisonment
in any criminal case shall be carried out by confinement in the peni-
tentiary or jails herein provided for, or as provided in section fifty-
five hundred and forty-six of the Revised Statutes of the United States.

Where a suitable court room is not available or can not be obtained
at reasonable rental at the place or any of the places where terms of
the court are held, the court may enter a like order of reservation and
direct the construction of a suitable building where the sessions of the
court may be held, the cost of such building not to exceed in any case
the sum of five thousand dollars, the same to be paid and proceedings
to reserve the land to be as in the case of the reservation of ground
and construction of jail, as hereinbefore provided: Provided, No court
building or jail shall be constructed in any division of the district
without authority from the Attorney-General, to whom the clerk shall
furnish a verified account in detail of all expenditures made by him
for buildings, repairs, or other purposes, together with his authority
for each payment made. :
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SEc. 32. For each certificate issued to a member of the bar, author- At

izing him to practice law in the district, a fee of ten dollars shall be
paid to the clerk of the court, which shall be by him promptly re-
mitted to the secretary of the district, and at the same time the clerk

shall advise the governor of such remittance. For each commission

issued to a notary public a fee of ten dollars shall be paid to the secre-
tary of the district. The fees received by the secretary under this
section and under chapter seventy-four of title two shall be by him
retained and kept in a fund to be known as the district historical
library fund. The fund thus collected shall be disbursed on the order
of the governor for the purpose of establishing and maintaining the
district historical library and museum. The same shall embrace copies
of all laws relating to the district, and all papers and periodicals pub-
lished within the gistrict, and such other matter of historical interest
as the governor may consider valuable and apﬁropriate for such col-
lection. The collection shall also embrace such curios relating to the
aborigines and the settlers as may be by the governor deemed of his-
torical importance. The collection thus made shall be described by
the governor in the annual report of the governor to the Secretary of
the Interior, and shall be by Eim kept in a secure place and turned
over to his successor in office. The secretary of the district and the
%'ovemor shall each annually account to the Secretary of the Interior
or all receipts and disbursements in connection with such historical
library and museum. . .
Sec. 33. The historical library and museum provided for in section
thirty-two of this title is hereby made a designated depository of pub-
lications of the Government, and shall be supplied with one copy of
each of said publications in the same manner as such publications are
supplied to other depositories.

TITLE 1L
CraarTER ONE.
OF THE FORMS OF ACTION.
Sec. Sec.
1. Only one form of action. 2. Parties thereto, how designated.

Sec. 1. The distinction between actions at law and suits in equity,
and the forms of all such actions and suits, are abolished, and there
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shall be but one form of action for the enforcement or protection of
private rights and the redress or prevention of private wrongs, which
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denominated a civil action.

Skc. 2. In such actions the party complaining shall be known as the

plaintiff and the adverse party as the defendant.

Cuarrer Two.

OF THE TIME OF COMMENCEMENT OF CIVIL ACIIONS.

Time of commencing actions in gen-
eral.

‘Within ten years.

Within ten years.

Within six years.

. Within three years.

Within two years.

. Within one year.

. Actions for penalty.

Actions not before provided for.

When cause of action accrues upon
current account.

Limitations in actions by public cor-
porations.

When action deemed commenced.

Exceptions when defendant out of
the district. .

Exceptions in favor of persons under
legal disability.

Sec.

17

18..
19.
20.
21.
22.
23.
24.

. Provisions when person entitled dies
before time expires.

In actions by aliens time of war to be
deducted.
Time of stay by injunction or statu-
tory prohibition to be deducted.
Disability must exist when right of
action accrued.

When several disabilities limitation
does not attach until all removed.

Acknowledgment or new promise
must be in writing.

Limitation to commence from time
of last payment.

No action barred by statute when
cause accrued can be maintained.

Sec. 3. Civil actions shall only be commenced within the periods

prescribed in this title after the cause of action shall have accrued,

except when, in special cases, a different limitation is prescribed by

statute.

But the objection that the action was not commenced within

the time limited shall only be taken by answer, except as otherwise
provided in section fifty-eight.
Skc. 4. The periods prescribed in section three of this Act for the
commencement of actions shall be as follows:

Within ten years actions for the recovery of real property, or for
the recovery of the possession thereof; and no action shall be main-
tained for such recovery unless it shall ap(s)ear that the plaintiff, his

Within ten years.

ancestor, predecessor, or grantor was seize
uestion within ten years before the commencement of the
Provided, In all cases where a cause of action has already

ises in

ac

tion:

or possessed of the prem-

accrued, and the period prescribed in this section within which an
action may be brought has expired or will expire within one year from
the approval of this Act, an action may be brought on such cause of
action within one year from the date of the approval of the Act.

Within ten years.

Within six years.

SEc. 5. Within ten years—

First. An action upon a judgment or decree of any court of the
United States, or of any State or Territory within the United States;
Second. An action upon a sealed instrument.

Sec. 6. Within six years—

First. An action upon a contract or liability, express or implied,
excepting those mentioned in section five:

Second. An action upon a liability created by statute, other than a
penalty or forfeiture;
Third. An action for waste or trespass upon real property;

Fourth. An action for taking, detaining,

or injuring personal prop-

erty, including an action for the specific recovery thereof,

Within three years,

Sec. 7. Within three years—

First. An action against a marshal, coroner, or constable, upon a
liability incurred by the doing of an act in his official capacity or in
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virtue of his office; or by the omission of an official duty, including
the nonpayment of money collected upon an execution. But this sec-
tion shall not apply to an action for an escape;

Second. An action upon a statute for penalty or forfeiture, where
the action is given to the party aggrieved, or to such party and the
United States, except where the statute imposing it prescribes a
different limitation.

Sec. 8. Within two years—

First. An action for libel, slander, assault, battery, seduction, false
imprisonment, or for any injury to the person or rights of another not
arising on contract and not herein especially enumerated;

Second. An action upon a statute for a forfeiture or penalty to the
United States.

Sec. 9. Within one year—

- An action against the marshal or other officer for the escape of a
person arrestega or imprisoned on civil process. ‘

SEc. 10. An action upon the statute for the penalty given in whole
or in part to the person who will prosecute for the same shall be com-
menced within one year after the commission of the offense; and if the
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Within two years.

Within one year.

Actions for penalty..

action be not commenced within one year by a private party, it may -

be commenced within two years thereafter, in behalf of the United
States, by the district attorney.

Skc. 11. An action for any cause not hereinbefore provided for shall
be commenced within ten years after the cause of action shall have
accrued. ’

Sec. 12. In an action brought to recover a balance due upon a
mutual, open, and current account, where there have been reciprocal
demands between the parties, the cause of action shall be deemed to
have accrued from the date of the last item proved in the account on
either side; but whenever a period of more than one year shall elapse
between any of a series of items or demands, they are not to be deemed
such an account.

SEc. 13. The limitations prescribed in this chapter shall z:gply to
actions brought in the name of any public corporation in the district,
or for its benefit, in the same manner as to actions by private parties.

Skc. 14. An action shall be deemed commenced when the complaint
is filed and the summons issued.

Sec. 15. If, when the cause of action shall accrue against any per-
son who shall be out of the district or concealed therein, such action
may be commenced within the terms herein respectively limited, after
the return of such person into the district or tgg time of his conceal-
ment; and if, after such cause of action shall have accrued, such per-
son shall depart from and reside out of this district, or conceal himself,
the time of his absence or concealment shall not be deemed or taken
as any part of the time limited for the commencement of such action.

SEc. 16. If any person entitled to bring an action mentioned in this
chapter, or to recover real property, or for a penalty or forfeiture,
or against a marshal or other officer for an escape, be at the time the
cause of action accrued, either—

First. Within the age of twenty-one years; or

Second. Insane; or

Third. Tmprisoned on a criminal charge, or in execution under sen-
tence of a court for a term less than his natural life.

The time of such disability shall not be a part of the time limited
for the commencement of the action, but the period within which the
action shall be brought shall not be extended in any case longer than
two years after such disability ceases. )

SEc. 17. If a person entitled to bring an action die before the expi-
ration of the time limited for the commencement thereof, and the
cause of action survive, an action may be commenced by his personal
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representatives, after the expiration of the time and within one year
from his death. If a persoun against whom an action may be brought
die before the expiration of the time limited for the commencement
thereof, and the cause of action survives, an action may be commenced
against his personal representatives after the expiration of that time,
and within six months after the issuing of letters testamentary or of
administration.

SEc. 18. When a person shall be an alien subject or citizen of a

country at war with the United States, the time of the continuance of
the war shall not be a part of the period limited for the commencement
of the action.

Skc. 19. When the commencement of an action is stayed by injune-

tion or a statutory prohibition, the time of the continuance of the
injunction or prohibition shall not be a part of the time limited for
the commencement of the action.

Sec. 20. No person shall avail himself of a disability unless it existed

when his right of action accrued.

Sec. 21. When two or more disabilities shall coexist at the time the

right of action accrues the limitation shail not attach until all such dis-
abilities are removed.

Sec. 22. No acknowledgment or promise shall be sufficient evidence

of a new or continuing contract, whereby to take the case out of the
operation of this chapter, unless the same is contained in some writing,
signed by the party to be charged thereby; but this section shall not
alter the effect of any payment of principal or interest.

SEc. 23. Whenever any payment of principal or interest has been

or shall be made upon an existing contract, whether it be a bill of
exchange, promissory note, bond, or other evidence of indebtedness,
if such payment be made after the same shall have become due, the
limitation shall commence from the time the last Ppayment was made.

Sec. 24. When the cause of action has arisen in any State, Terri-

tory, or country between nonresidents of this district, and by the laws
of the State, Territory, or country where the cause of action arose an
action can not be maintained thereon by reason of the lapse of time,
no action shall be maintained thereon in this district.

CHarPTER THREE.

OF THE

. Action to be prosecuted in the name

of the real party in interest.
Assignment of a thing in action not to
prejudice defense.

the person beneficially interested.

. Married women may prosecute and

defend as if unmarried.

. Infant to appear by guardian.
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. Who may prosecute for injury or
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death of a child.

2. Who may prosecute for seduction of

a daughter or ward.

| 33.
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I 34.
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L35,
: 36.
37.
38.
39.
40.

41.

1 Sec.

PARTIES TO ACTIONS.

SEc. 25. Every action shall be prosecuted in the name of the real

party in interest, except as otherwise provided in section twenty-seven;
but this section shall not be deemed to authorize the assignment of a
thing in action not arising out of contract,

Sec. 26. In the case of an assignment of a thing in action. the action

by the assignee shall be without prejudice to any set-off or other
defense existing at the time of or before notice of the assignment; but
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this section shall not apply to a negotiable promissory note or bill of
exchange transferred in good faith and upon valuable consideration
before due.

SEc. 27. An executor or administrator, a trustee of an express trust,
or a person expressly authorized by statute, may sue without joining
with him the person for whose benefit the action is prosecuted. A
person with whom, or in whose name a contract is made for the benefit
of another, is a trustee of an express trust within the meaning of this
section.

Sec. 28. A wife may receive the wages of her personal labor, and
maintain an action therefor in her own name and hold the same in her
own right, and she may prosecute and defend all actions for the pres-
ervation and protection of her rights and property as if unmarried.

SEC. 29. Actions may be commenced and prosecuted by infants,

either by guardian or next friend, and by conservators on behalf of
the persons they represent.
- SEc. 30. In any action it shall be lawful for the court in which the
action is pending to appoint a guardian ad litem to any infant or insane
defendant in such action, and to compel the person so appointed to act.
By such appointment such person shall not be renderedp liable to pay
costs of action; and he shall, moreover, be allowed a reasonable sum
for his charges as such guardian, to be fixed by the court, and taxed
in the bill of costs. .

SEc. 31. A father, or in case of his death or desertion of his family,
the mother, may maintain an action as plaintiff for the injury or death
of a child, and a guardian for the injury or death of his ward.

Skc. 32. A father, or in case of his death or desertion of his family,
the mother, may maintain an action as plaintiff for the seduction of a
daughter, and the guardian for the seduction of a ward, though the
daughter or ward be not living with or in the service of the plaintiff
at the time of the seduction or afterwards, and there be no loss of
service. ,

SEc. 33. An unmarried female over twenty-one years of age may
maintain an action as plaintiff for her own seduction, and recover
therein such damages as may be assessed in her favor; but the prose-
cution of an action to judgment by the father, mother, or guardian,
as prescribed in the section last preceding, shall be a bar to an action
by such unmarried female.

Skc. 34. Persons severally liable upon the same obligation or instru-
ment, including the parties to bills of exchange and promissory notes,
may all or any of them be included in the same action, at the option
of the plaintiff.

SEc. 35. No action shall abate by the death or disability of a party,
or by the transfer of any interest therein, if the cause of action sur-
vive or continue. In case of the death or disability of a party, the
court may at any time within two years thereafter, on motion, allow
the action to be continued by or against his personal representatives
or successor in interest.

Skc. 36. An action for a wrong shall not abate bﬁ the death of any
party after the verdict has been given therein, but the action shall pro-
ceed thereafter in the same manner as in cases where the cause of action
survives.

" SEc. 37. Inany action for the recovery of specific personal property,
if a third person demand of the defendant the same property, the court,
in its discretion, on motion of the defendant, and notice to sgch person
and the adverse party, may, before answer, make an order discharging
the defendant from liability to either party, and substitute such per-
son in his place as defendant. Such order shall not be made but on
the condition that-the defendant deliver the property or its value to
such person as the court may direct, nor unless it appears from the
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affidavit of the defendant, filed with the clerk by the day he is other-
wise required to answer, that such person makes such demand without
collusion with the defendant. The affidavit of such third person as to
whether he makes such demand of the defendant may be read on the
hearing of the motion.

Sec. 38. All persons having an interest in the subject of the action,
and in obtaining the relief demanded, may be joined as plaintiffs,
except as in this chapter otherwise provided. Any person may be
made a defendant who has or claims an interest in the controversy,
adverse to the plaintiff, or who is a necessary party to the complete
determination or settlement of the question invofved therein.

Sec. 39. Of the parties to the action, those who are united in inter-
est must be joined as plaintiffs or defendants; but if the consent of any
one who should have been joined can not be obtained he may be made
a defendant, the reason thereof being stated in the complaint; and
when the question is one of a common or joint interest of many per-
sons, or when the parties are numerous, and it may be impracticable
to bring them all into court, one or more may sue or defend for the
benefit of the whole.

SEc. 40. The court may determine any controversy between parties
before it when it can be done without prejudice to the rights of others,
or by saving their rights; but when a complete determination of the
controversy can not be had without the presence of other parties, the
court shall cause them to be brought in.

Sec. 41. Any person may, before the trial, intervene in an action or
proceeding, who has an interest in the matter of litigation, in the suc-
cess of either of the Earties, or an interest against both. An inter-
vention takes place when a third person is permitted to become a party
to an action or proceeding, either by joining the plaintiff in claiming
what is sought by the complaint, or by uniting with the defendant in
resisting the claims of the plaintiff, or by demanding anything ad-
versely to both the glaintiﬁ and the defendant, and is made by com-
plaint setting forth the ground upon which the intervention rests, filed
by leave of the court and served upon the parties to the action or
proceeding who have not appeared, and upon the attorneys of the
parties who have appeared, who may answer or demur to it as if it were
an original complaint.

CHAPTER FOUR.

OF THE MANNER OF THEIR COMMENCEMENT.

Sec. Sec.

42. How actions commenced. 49. When defendant may be allowed to

43. Requisites of summons. defend after judgment.

44. Summons to contain notice of what | 50. When the summons is returned not
plaintiff demands. found, how plaintiff may proceed.

45. By whom served and when and where | 51. When the summons not served on all
returned. the defendants.

46. How served and upon whom. 52. Proof of service of summons.

47, Wheniorder for publication may be | 53. When court acquires jurisdiction.
made. .

48. Publication, how made; personal
service out of the district.

Sec. 42. Civil actions shall be commenced by filing a complaint with
the clerk of the court, and the provisions of section fourteen shall only
apply to this subject for the purpose of determining whether an action
has been commenced within the time limited by this title. At any
time after the action is commenced the plaintiff may cause a summons
to be served on the defendant.

Sec. 43. The summons shall contain the name of the court in which
the complaint is filed, the names of the parties to the action, and the
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title thereof. It shall be issued by the court or the clerk thereof and
directed to the defendant, and shall require him to appear and answer
the complaint as in this section provided, or judgment for want thereof
will be taken against him. The defendant shall appear and answer the
complaint within thirty days from the date of the service.

Sec. 44. There shall also be inserted in the summons a notice in sub-
stance as follows:

First. In any action for the recovery of money or damages only
that the plaintiff will take judgment for a sum specified therein if the
defendant fail to answer the complaint;

Second. In other actions, that if the defendant fail to answer the
complaint the plaintiff will apply to the court for the relief demanded
therein.

SEc. 45. The summons shall be served by the marshal or any deputy,
or by a person specially appointed by him or by the court or judge
thereof. The summons sfx)all be returned to the court or clerk thereof
with whom the complaint is filed within forty days after its delivery
to the officer or other person for service,with proof of such service or
that the defendant can not be found. The marshal or other person to
whom the summons is delivered shall indorse thereon the date of such
delivery.

Skc. 46. The summons shall be served by delivering a copy thereof,
together with a copy of the complaint prepared and certified by the
plaintiff, his agent, or attorney, or by the clerk of the court as follows:

First. If the action be against a private corporation, to the president
or other head of the corporation, secretary, cashier, or managing agent,
or, in case none of the officers of the corporation above named s
reside or have an office in the district, then to any clerk or agent of such
corporation who may reside or be found in the district, or if no such
officer be found, then by leaving a copy thereof at the residence or
usual place of abode of such clerfi’( or agent;

Second. If against any incorporated town, school district, or other
public corporation in the district, to the clerk of such incorporated
town, school district, or other public corporation;

Third. If against a minor under the age of fourteen years, to such
minor_personally, and also to his father, mother, or guardian, or if
there be none within the district, then to any person having the care
or control of such minor, or with whom he resides, or in whose service
he is emﬁ)lo ed;

Fourth. If against a person judicially declared to be of unsound
mind, or incapable of conducting his own affairs, and if a guardian has
been appointed, to such guardian and to the defendant personally;

Fifth. In all cases, to the defendant personally, or if he be not
found, to some person of the family above the age of fourteen years
at the dwelling house or usual place of abode of the defendant.

SEc. 47. en service of the summons can not be made as prescribed
in the last preceding section, and the defendant after due diligence can
not be found within the district, and when that fact appears by affi-
davit to the satisfaction of the court or judge thereof, or justice of the
Ppeace in an action in a justice’s court, and 1t also appears that a cause
of action exists against the defendant, or that he is a proper party to
au action relating to real or personal property in the district, the court
or judge thereof, or a justice of the peace in an action in a justice’s
court, shall grant an order that the service be made by publication of
the summons in either of the following cases:

339

Summons to contain
notice of what plain-
tiff demands.

By whom served
and where and when
returned.

How served and
upon whom.

‘When order for pub-
lication may be made.

First. When the defendant is a foreign corporation, and has property

within the district, or the cause of action arose therein;
Second. When the defendant, being a resident of the district. has

departed therefrom with intent to defrand his creditors or to avoid the

service of the sammons, or with like intent keeps himself concealed



340 FIFTY-SIXTH CONGRESS. Skss. I Cm. 786. 1900.

therein, or has departed from the district and remained absent there-
from six consecutive weeks;

Third. When the defendant is not a resident of the district, but has
property therein, and the court has jurisdiction of the subject of the
action;

Fourth. When an action is to have a marriage declared void, or for
a divorce in the cases prescribed by law;

Fifth. When the subject of the action is personal property in the
district, and the defendant has a claim or lien, of interest, actual or
contingent, therein, or the reliéf demanded consists wholly or partly
in excluding the defendant from any interest or lien therein;

Sixth. When the action is to foreclose, satisfy, or redeem from a
mortgage, or to enforce a lien of any kind on real estate in said dis-
trict, or satisfy or redeem from the same. The summons published
shall contain the name of the court and the title of the cause, a succinct
statement of the relief demanded, the date of the order for service by
publication, and the time within which the defendant is required to
answer the complaint.

a1 sy, SEC. 48. The order shall direct the publication to be made in a news-

ice out of the district. paper to be designated by the court or judge or clerk as the most likely
to give notice to the person to be served, and for such length of time
as may be deemed reasonable, not less than once a week for six weeks.
In case of publication, the court or judge shall also direct a copy of
the summons and complaint to be forthwith deposited in the post-
office, directed to the defendant at his place of residence, unless it
skall appear that such residence is neither known to the party making
the application nor can with reasonable diligence be ascertained by
him.  When publication is ordered, personal service of a copy of the
summons and complaint out of the district shall be equivalent to pub-
lication and deposit in the post-office. In either case, the defendant
shall appear and answer within thirty days after the completion of
such period of publication. In case of personal service out of the
district, the summons shall specify the time prescribed in the order
for publication.

may iailomed wode.  SEC. 49. The defendant against whom publication is ordered, or his

fend after judgment. personal representatives, on application and sufficient cause shown, at
any time before judgment shall be allowed to defend the action; and
the defendant against whom publication is ordered, or his representa-
tives, may in like manner, upon good cause shown, and upon such
terms as may be proper, be allowed to defend after judgment and
within one year after the entry of such judgment on such terms as
may be just; and if the defense be successful, and the judgment or any
part thereof have been collected or otherwise enforced. such restitution
may thereupon be compelled as the court shall direct. But the title
to property sold upon execution issued on such judgment to a purchaser
in good faith shall not he thereby affected.

s totned narpons Skc. 50. Whenever it shall appear by the return of the marshal, his

is returned not found, N .

bow phintifmay pro- deputy, or the person appointed to serve a summons that the defend-

et ant is not found, the plaintitf may deliver another summons to be
served. and so on. until service be had; or the plaintiff may proceed
by publication, as in this chapter provided, at his election.

e ammans ot Sec. 51 When the action is against two or more defendants, and

fendunr, " the summons is served on one or more but not all of them, the plaintitt
may proceed as follows:

First. If the action be against defendants jointly indebted upon a
contract, he may proceed against the defendants served, unless the
court otherwise direct; and if he recover judgment, it may he entered
against all the defendants thus jointly indebted so far only as that it
may be enforced against the joint property of all and the separate
property of the defendant served. and if they are subject to arrest,
against the persons of the defendants served; or,
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Second. If the action be against the defendants severally liable, he
may proceed against the defendants served in the same manner as if
they were the only defendants; or,

Third. If all the defendants have been served, judgment may be
taken against any or either of them severally, when the plaintiff would
be entitled to judgment against such defendant or defendants, if the
action had been against them, or any of them alone.

Skc. 52. Proof of the service of the summons, or of the deposit
thereof in the post-office, shall be as follows:

First. If the service or deposit in the post-office be by the marshal
or his deputy, the certificate of such officer; or,

— Second. If by any other person, his affidavit thereof; or,

Third. In case of publication, the affidavit of the printer or his
foreman, or his principal clerk, showing the same; or,

Fourth. The written admission of the defendant in case of service
otherwise than by publication; the certificate, affidavit, or admission
must state the time and place of service; and in case of deposit in the
post-office, the time and place thereof.

Sec. 53. From the time of the service of the summons or the allow-
ance of a provisional remedy the courtshall be deemed to have acquired
jurisdiction and to have control of all the subsequent proceedings. A
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CuaarrER FIvE.

OF THE PLEADINGS.

Sec. See.
54. Forms of pleadings, how determined. ' 55. Pleadings on the part of plaintiff and
i defendant.

Sec. 54. All the forms of pleading heretofore existing in actions at
law and suits in equity and in admiralty are abolished, and hereafter
the forms of pleading in courts of record and the rules by which the
sufficiency of the pleadings is to be determined shall be those pre-
scribed by this code.

Skec. 55. The only pleadings on the part of the plaintiff shall be—

First. The complaint;

Second. The demurrer; or,

Third. The reply.

And on the part of the defendant—

First. The demurrer; or,

Second. The answer.

CHAPTER SIX.

OF THE COMPLAINT.

Sec. Sec.
56. First pleading to be complaint. 57. What complaint to contain.

Skc. 36. The first pleading on the part of the plaintiff shall be the
complaint.

Skc. 57. The complaint shall contain—

First. The title of the cause, specifying the name of the court and
the names of the parties to the action, plaintiff and defendant.

Second. A plain and concise statement of the facts constituting the
cause of action, without unnecessary repetition. .

Third. A demand of the relief which the plaintiff claims. If the
ﬁcoverﬁ of money or damages be demanded the amount thereof shall

stated. .
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CHAPTER SEVEN.

OF THE DEMURRER.

Sec. Sec.

58. When the defendant may demur,and | 60. How to proceed if complaint be
for what. amended.

59. Demurrer must specify ground of ob- | 61. Objection when taken by answer.
jection. 62. Objection when deemed waived.

Skc. 58. The defendant may demur to the complaint within the time
required by law to appear and answer, when it appears upon the face
thereof, either—

First. That the court has no jurisdiction of the person of the defend-
ant or the subject of the action; or,

Second. That the plaintiff has no legal capacity to sue; or,

Third. That there is another action pending between the same parties
for the same cause; or,

Fourth. That there is a defect of parties plaintiff or defendant; or,

Fifth. That several causes of action have been improperly united; or,

Sixth. That the complaint does not state facts sufficient to constitute
a cause of action; or,

Seventh. That the action has not been commenced within the time
limited by this code.

Skc. 59. The demurrer shall distinctly specify the grounds of objec-
tion to the complaint; unless it does so it may be disregarded. It may
be taken to the whole complaint or to any of the alleged causes of
action stated therein.

SEc. 60. If the complaint be amended, a copy thereof shall be served
on the defendant or his attorney, and the defendant shall answer the
same within such time as may be prescribed by the court, and if he
omit to do so the plaintiff may proceed to obtain judgment as in other
cases of failure to answer.

Skc. 61. When any of the matters enumerated in section fifty-eight
do not appear upon the face of the complaint the objection may be
taken by answer.

Sec. 62. If no objection be taken, either by demurrer or answer,
the defendant shall be deemed to have waived the same, excepting only
the objection to the jurisdiction of the court and the objection that the
complaint does not state fucts sufficient to constitute a cause of action.

CuarTer EiGHT.

OF THE ANSWER.

Sec. Sece,
63. What the answer shall contain. © 66. Sham and irrelevant answers stricken
64. Nature of counterclaim, and how ! out on motion.

stated. |

65. Defendant may demur to one or more
of several causes of action and an-
swer the rest. !

Sec. 63. The answer of the defendant shall contain—

First. A general or specitic denial of each material allegation of the
complaint controverted by the defendant, or of any knowledge or infor-
mation thereof sufficient to form a belief.

Second. A statement of any new matter constituting a defense or
counterclaim in ordinary and concise language without repetition.

Sec. 64. The counterclaim mentioned in the last preceding section
must be one existing in favor of the defendant and against a plaintiff,
between whom a several judgment might be had in the action. and
arising out of the following causes of action: ’

First. A cause of action arising out of the contract or transaction
set forth in the complaint as the foundation of the plaintiff’s claim.
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Second. In an action arising on contract, any other cause of action
arising also on contract, and existing at the commencement of the
action. '

The defendant may set forth by answer as many defenses and counter-
claims as he may have. They shall each be separately stated and refer
to the causes of action which they are intended to answer in such man-
ner that they may be intelligibly distinguished.

SEc. 65. The defendant may demur to one or more of several causes
of action stated in the complaint and answer the residue.

SEc. 66. Sham, frivolous, and irrelevant answers and defenses may:
be stricken out on motion, and upon such terms as the court may in its
discretion impose.

CHAPTER NINE.

OF THE REPLY.

Sec. Sec.

67. Reply, when made, and what to con- | 69. When defendant may move for judg-
tain. ment on answer.

68. When plaintiff may demur to new | 70. When defendant may demur to reply.
matter in answer.

Sec. 67. When the answer contains new matter, constituting a de-
fense or counterclaim, the plaintiff may reply to such new matter,
denyinigeneraﬂy or specifically each allegation controverted by him
or any knowledge or information thereof sufficient to form a belief;
and he may allege in ordinary and concise language, without repeti-
tion, any new matter not inconsistent with the complaint, constituting
a defense to such new matter in the answer. ‘ :

Sec. 68. The plaintiff may demur to an answer containing new mat-
ter when it appears upon the face thereof that such new matter does
not constitute a defense or counterclaim; or he may, for like cause,
demur to one or more of such defenses or counterclaims and reply to
the residue.

SEc. 69. If the answer contain a statement of new matter, constitut-
ing a defense or counterclaim, and the plaintiff fail to reply.or demur
thereto within the time prescribed by law or rule of the court, the
defendant may move the court for such judgment as he is entitled to
on the pleadings, and if the case require it he may have a jury called
to assess the damages.

Sec. 70. The defendant may demur to any new matter contained in
the repl‘% when it appears upon the face thereof that such matter is
not a su
lous, and irrelevant replies may be stricken out in like manner and on
the same terms as like answers and defenses.

A

CHAPTER TEN.

OF THE GENERAL RULES OF PLEADING.

Sec. Sec.

71. Verification of pleadings. 80. City ordinance, how pleaded.

72. When veriﬁcatign may be omitted. 81. Libel or slander, how pleaded. .

73. When pleadingsfiled, motion tostrike | 82. What may be pleaded in answer in
out. such cases.

74. Manner of pleading an account. 83. Answer in action to recover the pos-

75. How pleadings eonstrued. session of property distrained.

76. Irrelevant and redundant matter may | 84. What causes of action may be united
be stricken out. in same complaint. .

77. Judgments, how pleaded. 85. Material allegation not denied to be

78. Conditions preoegent, how pleaded. deemed true. .

79. Private statute, how pl . 86. What is material allegation.

Sec. 71. Every pleading shall be subscribed by the party or his
attorney, and, except a demurrer, shall also be verified by the party,
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his agent or attorney, to the effect that he believes it to be true. The
verification must be made by the affidavit of the party, or, if there be
several parties united in interest and pleadin together, by one, at
least, of such parties, if such parties be within t%e district and capable
of making the affidavit; otherwise the affidavit may be made by the
agent or attorney of the party. The affidavit may also be made by
the agent or attorney if the action or defense be founded on a written
instrument for the payment of money only, and such instrument be in
the possession of the agent or attorney, or if all the material allega-
tions of the pleading be within the personal knowledge of the agent
or attorney. When the affidavit is made by the agent or attorney, it
must set forth the reason of his making it. When a corporation is a
party, the verification may be made by any officer thereof upon whom
service of a summons might be made, and when the United States, or
any officer thereof in its behalf, is a party, the verification may be
made by any person to whom all the material allegations of the plead-
ing are known.

Sec. 72. When, in the judgment of the court, an answer to an alle-
gation in any pleading might subject the party answering to a prose-
cation for felony, the verification of the answer to such allegation may
be omitted.

Sec. 73. The answer or demurrer to the complaint shall be filed with
the clerk by the time required to answer, and the demurrer, or reply
thereto, as the case may be, must in like manner be filed by the 11}1)'st
day of the next term of the court, or within such time as the court may
allow after the filing of the answer to the complaint, if the same be
filed in term time. ~A demurrer to a reply must be filed in the manner
and within the time required to file a demurrer to an answer. A motion
to strike out a pleading for want of verification or subscription, or
because several causes of action or defense therein are not pleaded
separately, or for other cause, or a sham, frivolous, or irrelevant
pleading or redundant matter therein, shall be made within the time
for answering such pleading.

SEc. T4. A party may set forth in a pleading the items of an account
therein alleged, or file a copy thereof, with the pleading verified by
his own oath, or that of his agent or attorney, if within the personal
knowledge of such agent or attorney, to the effect that he believes it
to be true. If he do neither, he shall deliver to the adverse party,
within five days after 2 demand thereof in writing, a_copy of the
account, veritied as in this section provided, or be precluded from giv-
ing evidence thereof. The court or judge thereof may order a further
account when the one filed or delivered is defective.

See. 75. In the construetion of a pleading for the purpose of deter-

mining its effect, its allegation shall be liberally construed, with a view
of substantial justice between the parties.
Sec. 76. If irrelevant or redundant matter be inserted in the plead-
ing, it may he stricken out on motion of the adverse party; and when
the allegations of a pleading are so indefinite or uncertain that the pre-
cise pature of the charge or defense is not apparent, the court may
require the pleading to be made definite and certain by amendment.

Sec. 77 In pleading a judgment or other determination of a court
or oflicer of special jurisdiction it shall not be necessary to state the
facts conferring jurisdiction, but such judgment or determination may
be stated to have been duly given or made. If such allegation be
controverted, the party pleading shall be hound to establish on the
trial the facts conferring jurisdiction.

Sec. 78. In pleading the performance of a condition precedent in a
contract it shall not be necessary to state the facts showing such per-
formance, but it may be stated generally that the party duly performed
all the conditions on his part; and if such allegation be controverted



FIFTY-SIXTH CONGRESS. Sess. I, Cr. 786. 1900. 345

the party pleading shall be bound to establish on the trial the facts
showing such performance.

Sec. 79. In pleading a private statute, or a right derived therefrom, Lrivatestatute, how
it shall be sufficient to refer to such statute by its title and the day of ™%
its passage, and the court shall thereupon take judicial notice thereof.

Sec. 80. In pleading an ordinance or enactment of any incorporated , ity grdinance, how
city, town, or village, or a right derived therefrom; in any action, or .
proceeding, it shall be sufficient to refer to such ordinance or enact-
ment by itstitle and the day of its approval, and the court shall there-
upon take judicial notice thereof.

Sec. 81. In an action for libel or slander it shall not be necessary to nodbel or, Slander,
state in the complaint any extrinsic facts for the purpose of showin P ’
the application to the plaintiff of the defamatory matter out of Whic%
the cause of action arose, but it shall be sufficient to state generally
that the same was published or spoken concerning the plaintiff, and
if such allegation be controverted the plaintiff shall be bound to
establish on trial that it was so published or spoken.

Skc. 82. In the actions mentioned in the last section the defendant cq .oy, be plead-
may, in his answer, allege both the truth of the matter charged as cases.
defamatory and any mitigating circumstances to reduce the amount of
damages; and whether he prove the justification or not he may give in
. evidence the mitigating circumstances. o

Skc. 83. In an action to recover the possession of property dis- Answerinaction io
trained doing damage, an answer that the defendant or person by whose of property distratned.
command he acted was lawfully possessed of the real property upon
which the distress was made, and that the property distrained was at
the time doing damage thereon, shall be good without setting forth
the title to such real property. : :

SEc. 84. The plaintiff may unite several causes of action in the same , ¥hat causes of ac-
complaint when they all arise out of — o ' same complaint.

First. Contract, express or implied; or

Second. Injuries, with or without force, to the person; or

Third. Injuries, with or without force, to property; or

Fourth. Injuries to character; or

Fifth. Claims to recover real property, with or without damages
for the withholding thereof; or :

Sixth. Claims to recover personal property, with or without dam-
ages for the withholding thereof; or

Seventh. Claims against a trustee by virtue of a contract or by
operation of law.

But the causes of action so united must all belong to one only of ,
these classes, and must affect all the parties to the action and not
require different places of trial, and must be separately stated. Material allegation

EC. 85. Every material allegation of the complaint not controverted notdenied tobedeem-
by the answer, and every material allegation of new matter in the °dtue
answer not controverted by the reply, shall, for the purpose of the
action, be taken as true; but the allegation of new matter in a reply
i3 to be deemed controverted by the adverse party as upon a direct
denial or the avoidance, as the case may require. What is material al-

SEc. 86. A material allegation in a pleading is one essential to the iegation.
claim or defense, and which could not be stricken from the pleading
withcut leaving it insufficient as to such claim or defense.
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CrarrER ELEVEN.

OF MISTAKES IN PLEADINGS AND AMENDMENTS.

Sec. Sec.
87. When variance deemed material. 94. When defendant may be sued by
88. When variance nof material. fictitious name.
89. What deemed a failure of proof. " | 95. Amended pleadings before trial to be
90. What pleading may be amended of new pleadings.

course. 96. Pleading not verified, or containing
91. Amendments and pleading overafter several causes of action or defense

demurrer. not separately stated, may be
92. Amendments allowed by court before stricken out.

trial or submission. 97. No error to be regarded unless it
93. Court may enlarge time to plead, or affect substantial rights.

relieve party from judgment. 98. Supplemental pleadings.

Skc. 87. No variance between the allegation in a pleading and the
proof shall be deemed material, unless it shall have actually misled the
adverse party to his prejudice in maintaining his action or defense
upon the merits. Whenever it shall be alleged that a party has been
so misled, that fact shall be proved to the satisfaction of the court, and
in what respect he has been misled; and thereupon the court may order
the pleading to be amended upon such terms as shall be just.

Skc. 88. When the variance is not material, as provided in the last
section, the court may direct the fact to be found according to the evi-
dence, or may order an immediate amendment, without costs.

Sec. 89. When, however, the allegation of the cause of action or
defense to which the proof is directed is unproved, not in some par-
ticular or particulars only, but in its entire scope and meaning, it shall
not be deemed a case of variance within the Y:st two sections, but a
failure of proof.

Skc. 90. Any pleading may be once amended by the party of course,
without costs and without J)rejudice to the proceedings already had, at
any time before the period for answering it shall expire; in such case
a copy of the amended pleading shall be served on the adverse party
before the expiration of said period.

Skc. 91. After the decision upon a demurrer, if it be overruled, and
it appears that such demurrer was interposed in good faith, the court
may, in its discretion, allow the party to plead over, upon such terms
as may be proper. If the demurrer be sustained the court may, in its
discretion, allow the party to amend the pleading demurred to, upon
such terms as may be proper.

Sec. 92. The court may, at any time before trial, in furtherance of
justice, and upon such terms as may be proper, allow any pleading or
proceeding to be amended by adding the name of a party, or other
allegation material to the cause, and in like manner and for like rea-
sons it may, at any time before the cause is submitted, allow such
pleading or proceeding to be amended, by striking out the name of
any party, or by correcting a mistake in the name of a party, or a mis-
take in any other respect, or when the amendment does not substan-
tially change the cause of action or defense, by conforming the pleading
or proceeding to the facts proved.

Sec. 93. The court may likewise, in its discretion and upon such
terms as may be just, allow an answer or reply to be made or other
act to be done after the time limited by this code, or by an order
enlarge such time: and may also, in its discretion, and upon such terms
as may be just, at any time within one year after notice thereof, relieve
a party from a judgment. order, or other proceeding taken against
him through his mistake. inadvertence, surprise, or excusable neglect.

SEc. 94. When the plaintiff shall be ignorant of the name of a defend-
ant, such defendant may be designated in any pleading or proceeding
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by any name; and when his true name shall be discovered, the pleading
or proceeding may be amended accordingly.

Skc. 95. When any pleading or proceeding is amended before trial,
mere clerical errors excepted, it shall be done by filing a new pleading,
to be called the amended complaint, or otherwise, as the case may be.
Such amended pleading shall be complete in itself without reference to
the original or any preceding amended one.

347

Amended pleadings
before trial to be new

pleadings.

SEc. 96. Any pleading not duly verified and subscribed may, on _ Pleading not veri-
fied, or containing
several causes of ac-

motion of the adverse party, be stricken out of the case. When any
pleading contains more than one cause of action or defense, if the same
be not pleaded separately, such pleading may, on motion of the adverse
party, be stricken out of the case. hen a motion to strike out is
allowed, the court may, upon such terms as may be proper, allow the
party to file an amended pleading, or if the motion be disallowed, and
1t appear to have been made in good faith, the court may, upon like
terms, allow the party to plead over.

Skc. 97. The court shall, in every stage of an action, disregard any
error or defect in the plea,éings or proceedings which shall not affect
the substantial rights of the adverse party. .

Sec. 98. The plaintiff and defendant, respectively, may be allowed
on motion to make a supplemental complaint, answer, or reply, alleg-
ing facts material to the case occurring after the former complaint,
answer, dr reply. Copies of all pleadings subsequent to the complaint
must be served upon tﬁe adverse party or his attorney.

CHAPTER TWELVE.

OF ARREST AND BAIL.

Sec. . Sec.

- 99. When defendant may be arrested. 114. Bail mea‘i' be given and deposit re-
100, Defendant 1oay bo. oi harged Dgg,omund h lied or di f
101. endant ma; disc] -on | 115. it, how app or disposed of,

bail or depos)i,t. 116. When marshaf liable as E:fflgnd
102. Bail, how given. how discharged from such liability.
103. Surrender of defendant. 117. Judgment against marshal as bail.
104. Same subject. 118. When bail liable to marshal.
105. Bail, how proceeded against. 119. Plaintiff liable in the first instance
106. How exonerated. for the maintenance of defendant.
107. Delivery of copy of undertaking. 120. When marshal may discharge de-
108. Notice of justification of bail. fendant for nonpayment of main-
109. Qualification of bail. - tenance. .
110. Justification of bail. 121. Motion to vacate writ of arrest.
111. Allowance of bail. 122. Proceedings thereon.
112. Deposit of money in lieu of bail.
113. Pa);mint by marshal of deposit to

clerk.

tion or defense not
separately stated, may
be stricken out.

No error to be re-
garded unless it affect
substantial rights.

Supplemental

pleadings.

Sec. 99. No person shall be arrested in any civil action at law except Wnen defendant

as provided in this section. The defendant may be arrested in the
following cases:

First. In an action for the recovery of money or damages, when the
defendant is about to remove from the district with intent to defraud
his creditors, or when the action is for an injury to person, or for
wilfully injuring or wrongfully taking, detaining, or converting
property.

Second. In an action for a fine or penalty, or for money, or property
embezzled or fraudulently misapplied or converted to his own use by a
public officer, or by an attorney, or by an officer or agent of a corpo-
ration in the course of his employment as such, or by any factor,
agent, broker, or other person in a fiduciary capacity, or for any mis-
conduct or neglect in ogge or in a professional em?loyment.

Third. In an action to recover tge possession of personal property

may
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unjustly detained, when the property or any part thereof has been
concealed, removed, or disposed of, so that it can not be found or
taken by the marshal, and with intent that it should not be so found
or taken, or with the intent to deprive the plaintiff of the benefit
thereof.

Fourth. When the defendant has been guilty of a fraud in contract-
ing a debt, or incurring the obligation for which the action is brought,
or in concealing or disposing of the property for the taking, detention,
or conversion of WhicE the action is brought.

Fifth. When the defendant has removed or disposed of his property,
or is about to do so, with intent to defraud his creditors.

But no female shall be arrested in any action except for injury to
person, character, or property.

rarTocceding to ¢b- Spe, 100. The mode of proceeding to obtain the arrest of the de-
' fendant for any of the causes specified in the section last preceding
shall be as provided in this section: .

First. At any time after the commencement of an action at law, and
before judgment, the plaintiff in such action shall, in the discretion of
the court, or the judge thereof be entitled to a writ of arrest for such
defendant whenever he shall make and file with the clerk of the court
in which such action is commenced, or is at the time pending, an affi-
davit that the plaintiff has a sufficient cause of action therein, and that
the case is one of those mentioned in the section last preceding; and
shall also make and file with such clerk an undertaking, with sufficient
sureties, in a sum not less than three hundred dollars, and equal to the
amount for which the plaintiff prays judgment. Such undertaking
shall be conditioned that the {)laintiﬁ' will pay all costs that may be
adjudged to the defendant and all damages which he may sustain by
reason of the arrest if the same be wrongful or without sufficient cause,
not exceeding the amount specified in the undertaking.

Second. The affidavit may be either positive or upon information
and belief; but if the latter, it shall state the facts upon which the
belief is founded. The plaintiff shall also file with his undertaking
the affidavits of the sureties therein, from which it must appear that
such sureties are residents of the district, and that they are, taken
together, worth double the amount of the sum specified in the under-
taking over all debts and liabilities and property exempt from execu-
tion. No person not qualified to become bail upon arrest is qualified
to become surety in an undertaking for an arrest.

Third. The writ of arrest shall be issued by the court, judge, or
commissioner in his or its discretion, and shall require the marshal
forthwith to arrest the defendant and hold him to bail in the amount
specified tn the undertaking, and that in default thereof he keep him
in custody until discharged by law, and to return the writ to the court
from which it issued, with his doings indorsed thereon, when required
by the plaintiff at any time before the defendant may be arrested, or
afterwards whenever the defendant shall have been discharged from
the arrest on hail or otherwise.

Fourth. The plaintiff shall deliver or cause to be delivered to the
marshal with the writ a copy of the affidavit upon which the warrant
was 1ssued, subscribed by himself or attorney. The marshal, upon the
delivery of the writ, shall indorse thereon the date of the receipt, and
upon the arrest of the defendant shall deliver to him a copy of the writ
and such copy of the affidavit. The marshal shall execute the writ by
arresting the defendant and keeping him in custody uutil discharged
by law.

giasfendant may, be "Sec. 101. The defendant, at any time before execution, shall be dis-
scharged on bail or . . .. . ? .
deposit. charged from the arrest, either upon giving bail or upon depositing the
amount mentioned in the writ of arrest, as provided in this chapter.
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Sec. 102. The defendant may give bail by causing a written under-
taking to be executed in favor of the plaintiff by sufficient sureties,
stating their places of residence, to the effect that the defendant shall
at all times render himself amenable to the process of the court during
the pendency of the action, and to such as may be issued to enforce
the judgment therein, or if he be arrested for the cause mentioned in
the third subdivision of section ninety-nine, an undertaking to the
same effect as that provided by section one hundred and twenty-seven.

Sec. 103. At any time before failure to comply with the under-
taking the bail may surrender the defendant in tgeir exoneration, or
he may surrender himself to the marshal in the following manner:

First. A certified copy of the undertaking of the bail shall be
delivered to the marshal, who shall detain the defendant in his custody
thereon as upon a writ of arrest, and shall, by a certificate in writing,
acknowledge the surrender.

Second. Upon a production of a copy of the undertaking and
marshal’s certificate, the court may, upon a notice to the plaintiff of
eight days, with a copy of the certificate, order that the bail be exon-
erated, and on filing the order and the papers used on the application
with the clerk of the court where the action is pending they shall be
exonerated accordingly. But this section shall not apply to an arrest
for cause mentioned in the third subdivision of section ninety-nine so
far as to discharge the bail from an undertaking given to the effect
provided by section one hundred and twenty-eight.

Skc. 104. For the purpose of surrendering the defendant, the bail
at any time and place, before they are finally charged, may themselves
arrest him, or by a written authority, indorsed on a certified copy of
the undertaking, may empower the marshal or any other person of
suitable age and discretion to do so.

Skc. 105. In case of the failure to comply with the undertaking, the
bail may be proceeded agamst by action only. .

Sec. 106. The bail may be exonerated, either by the death of the
defendant or his imprisonment in the penitentiary, or by his legal dis-
charge from the obligation to render himself amenable to the process,
or by bis surrender to the marshal or any deputy in execution thereof,
within twenty days after the commencement of the action against the
bail or within such further time as may be granted by the court.

Skc. 107. Within five days after the execution of the undertaking
of the bail the marshal or deputy baving the defendant in custody
shall deliver to the plaintiff or his attorney, or such other person as
the plaintiff may direct, a certified copy of the undertaking, with the
data of the arrest indorsed thereon. iy'n any other case the marshal
may mail such copy within the same time to the plaintiff or his attor-
ney, within the district, or to either of them, as the plaintiff may
direct. The plaintiff, within ten days from the delivery of such copy,
or fifteen days from the mailing of tge same, if sent by mail, may serve
upon the marshal or deputy for the defendant in custody a notice that
he does not accept the bail, or he shall be deemed to have accepted it,
and the marshal shall be exonerated from liability. If no notice be
served within ten days, the original undertaking shall be filed with
the court where the action is pending.

SEc. 108. On the receipt of such notice the marshal or defendant
may, within ten days thereafter, give to the plaintiff or his attorney
notice of the justification of the same or other bail, specifying the
g!ace of residence and occupation of the latter, before a judge of the

istrict court or clerk of the court where the action is pending, or a
commissioner, at a specified time and place, the time to be not less
than five nor more than ten days thereafter. In case neither the
plaintiff nor his attorney reside within one hundred miles from where
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the arrest is made, the notice may be served upon the person, and in
the manner provided for serving the copy of the undertaking in the
section last preceding. In case other bail be given there shall be a
new undertaking, in the form and to the effect prescribed in section
one hundred and two.

Sec. 109. The qualifications of bail shall be as follows:

First. Each of them shall be a resident within the district; but no
counselor or attorney at law, marshal, deputy marshal, commissioner,
clerk of any court, or other officer of any court shall be permitted to
become bail in any action.

Second. Each of them shall be worth the amount specified in the writ
of arrest, or the amount to which the same may be reduced as provided
in this chapter, over and above all debts and liabilities, and exclusive of
property exempt from execution; but the judge, clerk, or commissioner
on justification may allow more than two sureties to justify severally in
amounts less than that expressed in the writ, if the whole justification
shall be equivalent to that of two sufficient bail. '

Sec. 110. For the purpose of justification each of the bail shall attend
before the judge, commissioner, or clerk at the time and place men-
tioned in the notice, and may be examined on oath, on the part of the
plaintiff, touching his sufficiency, in such manner as the judge, com-
missioner, or clerk in his discretion may think proper. The examina-
tion shall be reduced to writing and subscribed by the bail, if required
by the plaintiff.

Sec. 111. If the judge, commissioner, or clerk shall find the bail
sufficient, he shall annex the examination to the undertaking, indorse
his allowance thereon, and cause them to be filed with the clerk of the
court in which the action is pending; and the marshal shall thereupon
be exonerated from liability.

Sec. 112. The defendant may, at the time of his arrest, instead of
giving bail, deposit with the marshal the amount mentioned in the
writ. Thereupon the marshal shall give the defendant a certificate of
the deposit made and the defendant shall be discharged out of custody.

Skc. 113. The marshal shall, within ten days after the deposit, pay the
same into the court, and take from the clerk receiving the same two
certificates of such payment, the one of which he shall deliver to the
plaintiff or his attorney and the other to the defendant. For any
default in making such payment, the same proceedings may be had on
the official bond of the marshal to collect the sum deposited as in other
cases of delinquency.

Skc. 114. If money be deposited, as provided in the last two sections,
bail may be given and justified upon notice, as prescribed in section
one hundred and two, at any time before judgment, and on the filin
of the undertaking and justification with the clerk the money deposite
shall be refunded by such clerk to the defendant.

Sec. 115. When money shall have been so deposited, if it remain
on deposit at the time of an order or judgment for the payment of
money to the plaintiff. the clerk shall, under the direction of the .
court, apply the same in satisfaction thereof, and, after satisfving the
judgment, shall refund the surplus, if any, to the defendant.” If the
judgment be in favor of the defendant, the clerk shall refund to him
the whole sum deposited and remaining unapplied.

Sec. 116. If, after being arrested, the defendant escape or be res-
cued, or bail be not given or justified, or a deposit be not made instead
thereof, the marshal himself shall be liable as bail; but he mav dis-
charge himself from such liability by the giving and justification of
bail, as provided in sections one hundred and eight, one hundred and
nine, one hundred and ten, and one hundred and eleven, at anv time
before process against the person of the defendant to enforce an order
or judgment in the action.
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Sec. 117. If a judgment be recovered against the marshal upon his
liability as bail, and an execution thereon be returned unsatisfied, in
whole or in part, the same proceedings may be had on his official bond
for the recovery of the whole or any deficiency as in other cases of
delinquency.

Skc. 118. The bail taken upon arrest shall, unless they justify, or
other bail be given or justified, be liable to the marshal by action for
any damages which he may sustain by reason of such omission.

Sec. 119. The fees which shall be allowed to the marshal for the
food and maintenance of any defendant arrested under the provisions
of this chapter shall be as provided by law, and the plaintiff shall be
liable in the first instance for such fees, and if required by the marshal,
shall pay the same weekly in advance; and such fees so paid shall be
added to the disbursements taxed or accruing in the case, and be col:
lected as other disbursements.

Sec. 120. If the plaintiff shall neglect to pay such fees for three days
after a demand of payment the marshal may discharge the defendant
out of custody.

Sec. 121. A defendant arrested may, at any time before judgment,
apply on motion to the court or judge thereof in which the action is
pending, upon notice to the plaintiff, to vacate the writ of arrest.

Sec. 122. If a motion be made upon affidavits or other proofs on the
part of the defendant, but not otherwise, the plaintiff may op’gose the
same by aflidavits or other proofs in addition to those upon which the
writ was issued. If upon the hearing of such motion it shall satisfac-
torily appear that there was not sufficient cause to allow the writ, or
that there is other good cause which would entitle him to be discharged
on habeas corpus the same shall be vacated, or in case he has given bail
_ the court may discharge the same or reduce the amount thereof on good
cause shown.

CHAPTER THIRTEEN.

OF THE RECOVERY OF PERSONAL PROPERTY.

Sec. Sec. ’

123. When delivery may be claimed in | 129. Justification of sureties on defend-
an action for the possession of per- ant’s undertaking. .
sonal property. 180. Qualification and justification of

124. Affidavittherefor, whatitmustshow. sureties.

125. Indorsement thereon, requiring the | 131. Power of marshal when property
marshal to take property. concealed in building or inclosure.

126. Undertaking to marshal on the part | 132. Property, bow kept and when de-
of plaintitg livered to plaintiff. .

127. Exception to securities by defend- | 133. Proceedings when property claimed
ant, proceedings thereon. by third person.

128. How and when defendant entitled | 134. Return of affidavit by marshal.
to redelivery.

. _8SErc. 128. In an action to recover possession of personal property the
plaintiff, at any time after the action is commenced, and before judg-
ment, may claim the immediate delivery of such property, as provided
in this chapter.
SEC. 124. When a delivery is claimed an affidavit shall be made by
the plaintiff, or by some one in his behalf, showing— .

. First. That the plaintiff is the owner of the property claimed (par-
ticularly describing it), or is lawfully entitled to the possession thereof
by virtue of a sEecial property therein, the facts in respect to which
shzélébegetfo ; d by the defendant

cond. That the property is wrongfully detained by the defendant;

Third. The allegeg capne;se{)f the detention thereof, according to his
best knowledge, information, and belief; .

Fourth. That the same has not been taken for a tax assessment or
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fine, pursuant to a statute, or seized under an execution or attachment
against the property of the plaintiff; or, if so seized, that it is by
statute exempt from such seizure; and
Fifth. The actual value of the property. :
o thenere”  SEC. 125. The plaintiff may thereupon, by an indorsement in writing
shal to take property. upon the affidavit, require the marshal to take the property from the
defendant and deliver it to the plaintiff.
shoy et o SEC. 126. Upon the receipt of the affidavit and indorsement thereon,
plaintiff. with a written undertaking executed by two or more sufficient sureties
approved by the marshal, to the effect that they are bound in double
the value of the property as stated in the affidavit for the prosecution
of the action for the return of the property to the defendant, if return
thereof be adjudged, and for the payment to him of such sum as may
for any cause be recovered against the plaintiff, the marshal shall forth-
with take the property described in the affidavit, if it be in the posses-
sion of the defendant or his agent, and retain it in his custody. He
shall also, without delay, serve on the defendant a copy ot the affidavit,
indorsement thereon, and undertaking, by delivering the same to him
personally, if he can be found, or to his agent from whose possession
the property is taken; or, if neither can be found, by leaving them at
the usual place of abode of either with some person of suitable age and
discretion; or, if neither have any known place of abode, by putting
them in the post-office directed to the defendant at the post-office nearest
to him.
e hetondant pre.  OEC. 127. The defendant may, within three days after the service of
ceedings thereon. @ copy of the aflidavit and undertaking, give notice to the marshal that
he excepts to the sufficiency of the sureties. If he fail to do so, he
shall be deemed to have waived all objection to them. WLen the
defendant excepts, the sureties shall justify on notice in like manner
as upon bail on arrest. And the marshal shall be responsible for the
sufficiency of the sureties until the objection to them is either waived,
as above provided, or until they shall justify or new sureties shall be
substituted and justified. If the defendant except to the sureties, he
can not reclaim the property, as provided in the next section.
o e ied tose. SEC. 128, At any time hefore the delivery of the property to the
delivery. ' plaintiff the defendant may, if he do not except to the sureties of the
plaintiff, require the return thercof upon giving to the marshal a written
undertaking, executed by two or more sutlicient sureties, to he approved
by the marshal, to the effect that they are bound in double the value of
the property as stated in the affidavit of the plaintiff, for the delivery
thereof to the plaintiff, if such delivery be a&judged, and for the pay-
ment to him of such sum as may, for any cause, be recovered against
the defendant. If a return of the property be not so required within
three days after the taking and service of a copy of the affidavit and
undertaking of a defendant, it shall be delivered to the plaintiff. except
as provided in section one hundred and thirty-two.
(gutification ofsure- Sge. 129, The defendant’s sureties, upon a notice to the plaintiff or
undertaking. " his attorney of not less than two nor more than six days, shall justify
hefore a judge of the district court or commissioner, or the clerk of
the court in which the action is pending, in the same manner as upon
bail on arrest. Upon such justification the marshal shall deliver the
property to the defendant. The marshal shall be responsible for the
defendant’s sureties until they justify, or until justification is com-
pleted or expressly waived, and may retain the property until that
time: but if they or others in their place fail to justify at the time
, and place appointed, he shall deliver tEe property to the ~plaintiﬁ'.
juptifieation, anl - Sec. 130. Qualitication of sureties and their justification shall be as
ties. prescribed by sections one hundred and nine and one hundred and ten
in respect to hail upon an order of arrest.
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Sec. 131. If the property or any part thereof be concealed in a
building or inclosure the marshal shall publicly demand its delivery.
If it be not delivered he shall cause the building or inclosure to be
broken open and take the property into his possession, and if neces-
sary he may call to his aid the power of the district.

Sec. 132. When the marshal shall have taken the property as in this
chapter provided, he shall keep it in a secure place and deliver it to

Power
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the party entitled thereto upon receiving his lawful fees for taking and .

his necessary expenses for keeping the same.

Skc. 133. If the property taken be claimed by any other person than
the defendant or his agent, and such person make affidavit of his title
thereto or his right to the possession thereof, stating the grounds of
such title or right, and serve the same upon the marshal before the
delivery of the property to the plaintiff, the marshal shall not be bound
to keep the property or deliver it to the plaintiff unless the plaintiff,
on demand of him' or his agent, shall indemnify the marshal against
such claim by an undertaking, executed by two sufficient sureties,
accompanied by their affidavits that they are each worth double the
value of the property as specified in the affidavit of the plaintiff, over
and above their debts and liabilities, exclusive of property exempt from
execution. And no claim to such property by any other person than
the defendant or his agent shall be valid against the marshal unless
made as aforesaid; and notwithstanding such claim when so made he
may retain the property a réasonable time to demand such indemnity.

Ss;:c. 134. The marshal shall file the affidavit, with his proceedin
thereon, including an iiiventory of the property taken, with the clerk
of the court in which thé* action is ‘pending within twenty days after
taking the property mentioned therein, or he may mail or forward the
same to the clerk within that time. =~ o ‘

Craarrer FOURTEEN.
OF ATTACHMENT.

Sec. Sec.

135. When flmnhﬂ may have property | 149. How defendant may have an order
of defendant attached. for the return of the fprodperty.

136. Writ of attachment, by whom is- { 160. Undertaking of the defendant upon
sued, and for what causes. such order.

137. Undertaking of plaintiff to be filed | 151. When the defendant may move to
before writ issues. - 7 discharge the attachment.

138. Writ, to whom directed, and what | 152. When writ to be returned.

it shall require. : 153. What order upon garnishee shall re-
139. What property may be attached. uire.
140. Writ, how executed. 154. W%en plaintiff may serve interroga-
141. Effect of attachment as to third per- tories on garnishee.

8ODS. , 1656. Answer of the garnishee.

142. When real proper:! atta;::hed, cer- | 156. Plaintiff may have judgment for
tificate of marshal. want of answer, or garnishee may

143. When third persons must furnish be compelled to answer.
certificate to marshal. 157. Exceptions to answer.
144. Perishable property may be sold. 158. Reply to answer, and trial of issne
145. When marshal may deliver property ereon. ' .
to defendant. 159. Judgment against the garnishee
146. Defense to action upon such under- upon answer or trial. .
taking. 160. Execution against garnishee, wit-
147. If judgment recovered by plaintiff, : nesses on trial.
marshal to apply property upon | 161. When restraining order may be al-
execution, remainder to be derl’i(;r- lowed against garnishee, |
ered to defendant. 162. What proceedings known as pro-
148, If ]'udgment not recovered by plain- visional remedies.
: tiff, property to be returned to
defendant.

Skc. 1385. The plaintiff, at the time of issuing the summons, or at
any time afterwards, may have the property of the defendant attached
as security for the satisfaction of any judgment that may be recovered,
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unless the defendant give security to pay such judgment, as in this
chapter provided, in the following cases:

Fli)rst. In an action upon a contract, express or implied, for the direct
payment of money, and which is not secured by mortgage, lien, or
pledge upon real or personal property, or, if so secured, when such
security Ka)s been rendered nugatory by the act of the defendant.

Second. In an action upon a contract, express or implied, against a
defendant not residing in the district. _

Skc. 136. A writ of attachment shall be issued by the clerk of the
court in which the action is pending, whenever the plaintiff or anyone
in his behalf shall make and file an affidavit showing—

* First. That the defendant is indebted to the plaintiff (specifying the
amount of such indebtedness over and above all llc)egal set-offs or counter-
claims) upon a contract, expressed or implied, for the direct payment
of money, and that the payment of the same has not been secured by
any mortgage, lien, or pledge upon real or personal property; and

Second. That the sum for which the attacl?ment isasked is an actual,
bona fide, existing debt, due and owing from the defendant to the
plaintiff, and that the attachment is not sought nor the action prosecuted
to hinder, delay, or defraud any creditor of the defendant.

Sec. 137. Upon filing the affidavit with the clerk, the plaintiff shall
be entitled to have the writ issued as soon thereafter as he shall file
with the clerk his undertaking, withone or more sureties, in a sum not
less than one hundred dollars, and equal to the amount for which the
plaintiff demands judgment, and to the effect that the plaintiff will pay -
all costs that may be adjudged to the defendant, and all damages that
he may sustain by reason og the attachment if the same be wrongful or
without sufficient cause, not exceeding the sum specified in the under-
taking. With the undertaking the plaintiff shall also file the affidavits
of the sureties, from which affidavits it must appear that such sureties
are qualified, and that, taken together, they are worth double the
amount of the sum specified in tie undertaking, over all debts and
liabilities and property exempt from execution. No person not quali-
fied to become bail upon an arrest is qualified to become surety in an
undertaking for an attachment.

Sec. 138. The writ shall be directed to the marshal, and shall require
him to attach and safely keep all the property of such defendant not
exempt from execution, or so much thereof as may be sufficient to
satisfy the plaintiff’s demand, the amount of which s{xall be stated in
conformity with the complaint, together with costs and expenses.
Several writs may be issued at the same time for delivery to different
deputy marshals.

Sec. 139. The rights or shares which such defendant may have in
the stock of any association or corporation, together with the interest
and profits thereon, and all other property in the district of such
defendant not exempt from execution, shall be liable to be attached.
The marshal shall note upon the writ the date of its delivery to him,
and shall make a full inventory of the property attached, and return
the same with the writ.

Sec. 140. The marshal or deputy marshal to whom the writ is deliv-
ered shall execute the same without delay, as follows:

First. Real property shall be attached by leaving with the occupant
thereof, or if there be no occupant, in a conspicuous place thereon, a
copy of the writ certified by the marshal.

Second. Personal property capable of manual delivery to the mar-
shal, and not in the possession of a third person, shall be attached by
taking it into his custody. -

Third. Other personal property shall be attached hy leaving a certi-
fied copy of the writ. and a notice specifying the property attached,
with the person having possession of the same, or if it be a debt, then
with the debtor, or if it be rights or shares in the stock of an associa-
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tion or corporation, or interest or profits thereof, then with such per-
son or officer of such association or corporation as this code authorizes
a summons to be served upon. _

Skc. 141. From the date of the attachment until it be discharged or
the writ executed, the plaintiff as against third persons shall be deemed
a purchaser in good faith and for a valuable consideration of the prop-
erty, real or personal, attached, subject to the conditions prescribed in
the next section as to real property. Any person, association, or cor-

ration mentioned in subdivision three of the section last preceding,

rom the service of a copy of the writ and notice as therein provideg,
shall, unless such property, stock, or debts be delivered, transferred,
or paid to the marshal, be liable to the plaintiff for the amount thereof
until the attachment be discharged or any judgment recovered by him
be satisfied. ‘

Skc. 142. If real property be attached, the marshal shall make a
certificate containing the title of the cause, the names of the parties, a
.description of such real property, and a statement that the same has
been attached at the action of the plaintiff, and the date thereof.
Within ten days from the date of the attachment, the marshal shall
deliver such certificate to the commissioner as ex officio recorder of
the recording district in which such real property is situated, who shall
file the same in his office and record it in a book to be kept for that
purpose. When such certificate is so filed for record the lien in favor

of the plaintiff shall attach to the real property described in the cer-

tificate from the date of the attachment, but if filed afterwards it shall
only attach, as against third persons, from the date of such subsequent
filing. Whenever such lien shall be discharged it shall be the duty of
the commissioner as ex officio recorder, when requested, to record the
transcript of any order, entry of satisfaction of ju g}':nent, or other pro-

ceeding of record whereby it appears that such [ien has been discharged

in the book mentioned in this section. The commissioner shall also
enter on the margin of the page on which the certificate is recorded a
minute of the discharge, and the page and book where recorded.

Sec. 143. Whenever the marshal, with a writ of attachment against
the defendant, shall apply to any person or officer mentioned in subdi-
vision three of section one hundred and forty for the purpose of attach-
ing any roperty mentioned therein, such person or oﬂ‘icex: shp.ll furnish
him with a certificate designating the amount and description of any
property in his possession belonging to the defendant, or any debt
owing to the defendant, or the number of rights or shares of the
defendant in the stock of the association or corporation, with any inter-
est or profits or encumbrance thereon. If such person or officer refuse
to do so, or if the certificate when given be unsatisfactory to the plain-
tiff, he may be required by the court, or judge thereof, where the action
18 pending to appear before him and be examined on oath concerning
the same, and dxi)sobedience to such order may be punished as contempt.

Skc. 144. If any of the property attached be perishable, the marshal
shall sell the same in the manner in which property is sold on execu-
tion. The proceeds thereof and other property attached shall be
retained by him to answer any judgment tl?at may be recovered in the
action, unless sooner subjected to execution upon another judgment.
Personal property mentioned in subdivision three of section one hun-
dred and forty may be delivered, transferred, or paid to the marshal
without an action, and his receipt therefor shall be a sufficient discharge
accordingly.

Skc. 145. The marshal may deliver any of the property attached to
the defendant, or to any other person claiming it, upon his giving a
written undertaking therefor, executed by two or more sufficient sure-
ties, engaging to redeliver it or pay the value thereof to the marshal,
to whom execution upon a judgment obtained by the plaintiff in that
action may be issued.
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SEc. 146. If an action be brought upon such undertaking against
the principal or his sureties, it shall be a defense that the property for
which the undertaking was given did not, at the execution of the writ
of attachment, belong to the defendant against whom it was issued.

SEc. 147. If judgment be recovered by the plaintiff, and it shall
appear that the property has been attached in tke action and has not
been sold as perishable property or discharged from the attachment as
provided by law, the court shall order and adjudge the property to be
sold to satisfy the plaintif’s demands, and if execution issue thereon,
the marshal shall apply the property attached by him, or the proceeds -
thereof, upon the execution, anseif there be any such property or pro-
ceeds remaining after satisfying such execution, he shall, upon demand,
deliver the same to the defendant.

Skc. 148. If judgment be not recovered by the- plaintiff, all the
property attached, or the proceeds thereof, or the undertakin% there-
for, shall be returned to the defendant upon his serving upon the mar-
shal a certified copy of the order discharging the attachment. ‘

Sec. 149. Whenever the defendant shall have appeared in the action-
he may apply upon notice to the plaintiff to the court or judge where
the action 1s pending, or to the clerk of such court, for an order to
discharge the attachment upon the execution of the undertaking men-
tioned in the next section; and if the application be allowed, all the
proceeds of sales of property remaining in his hands shall be released
from the attachment and delivered to the defendant upon his serving
a certified copy of the order on the marshal.

Skc. 150. Upon such application the defendant shall deliver to the
court or judge to whom the application ismade an undertaking executed
by one or more sureties, to the effect that the sureties will pay to the
plaintiff the amount of the judgment that may be recovered against
the defendant in the action. If the plaintiff demand it, the sureties
shall be required to justify in the same manner as bail upon an arrest.

Sec. 151. The defendant may, at any time before judgment, except
where the cause of attachment and the cause of action are the same,
apply to the court or judge thereof where the action is pending, to
discharge the attachment, in the manner and with the effect as provided
in sections one hundred and twenty-one and one hundred and twenty-
two for the discharge of a defendant from arrest.

Sec. 152. When the writ of attachment shall be fully executed or
discharged, the marshal shall return the same, with his proceedings
indorsed thereon, to the clerk of the court where the action was
commenced.

Skc. 153. The order provided for in section one hundred and forty-
two shall require such person or officer to apf)ear before such court or
judge at a time and place therein stated. In the proceedings there-
after upon such order such person or association or corporation shall
be known as the garnishee.

Skc. 154, After the allowance of the order and before such garnishee
or officer thereof shall be thereby required to appear, or within a time
to he specified in the order, the plaintiff may serve upon such garnishee
or officer thereof written allegations and interrogatories touching any
of the property liable to attachment as the property of the defendant,
as provided in subdivision three of section one hundred and forty, and
to which such garnishee or officer thereof is required to give a certifi-
cate as provided in section one hundred and forty-three.

Sec. 155, On the day when the garnishee or officer thereof shall be
required to appear before the court or judge thereof, he shall return
the allegations and interrogatories of the plaintiff to the court or
judge, with his written answer thereto, unless for good cause shown a
further time be allowed. Such answer shall be on oath, and shall con-
tain a full and direct response to all the allegations and interrogatories.
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J = . . -t 3 . . Plaintiff may have
SEc. 156. If the garnishee or officer thereof fail to answer, the fudement fony have

court or judge thereof, on motion of the plaintiff, may compel him to answer, or garnishee
do so, or the plaintiff may, at any time after the entry of judgment opes compelled to
against the defendant in the action, have judgment against the gar-

nishee for want of such answer. In no case sgall judgment be given

against the garnishee for a greater amount than the judgment against

the defendant in the action.

Sec. 157. The plaintiff may except to the answer of the garnishee or- Exceptionstoanswer.
officer thereof for insufficiency, within such time as may be prescribed
or allowed, and if the same be adjudged insufficient, such garnishee or
officer may be allowed to amend his answer on such terms as may be
proper, or judgment may be given for the plaintiff as for want of
answer, or such garnishee or officer may be compelled to give a suffi-
cient answer. ‘ _

SEc. 158. The plaintiff may reply to the whole or part of the answer , Reply to answer,
within such time as may be prescribed or allowed, and the issues arising thereon. )
thereon shall be tried as ordinary issues of fact between plaintiff an
defendant. If the answer be not excepted or replied to within the
time prescribed or allowed, it shall be taken to be true and sufficient.

.SEc. 159. If by the answer it shall appear, or if upon trial it shall ;i Ement seainst
be found, that the garnishee, at the time of the.service upon him or answer or trial.
the officer thereof of the copy of the writ of attachment and notice
had i;)xg property of the defendant’s liable to attachment as provided
in subdivision three of section one hundred and forty and as to which
such gam’ishee’ or officer. thereof is required to give a certificate as
provided in section one hundred and forty-three beyond the amount
admitted in the certificate, or in any amount if the certificate was
refused, judgment may be given against such garnishee for the value
thereof in money. e garnishee may at any time before judgment
discharge himself by delivering, paying, or transferring the property
to Sthe marshiz‘l. hee Execution sgeiast
EC. 160. Executions may issue upon judgments against a garnishee  JFxecution sgaiost
as upon ordirary judg entgr betweex?;la]inti%n;nd de%:ndant, and costs on trial
and disbursements shall be allowed and recovered in like manner.
Witnesses, including the defendant and garnishee or officer thereof,
may be required to appear and testify upon such proceeding against a
garnishee, as upon the trial of an issue of fact. :

Skc. 161. The court or judge thereof in its discretion may, at the ,hen  restraining
time of the application of the plaintiff for the order provided for in against garnishee.
section one hundred and forty-three and at any time thereafter before
judgment against the garnishee, by order restrain the garnishee from
paying, transferring, or in any manner disposing of or injuring any of
the property of the defendant, alleged by the plaintiff to be in the
- gg.rmshee’s possession, control, or owing by him to the defendant, and

isobedience to such order may be punished as a contempt. ]

SEc. 162. The proceedings provided for in chapters twelve, thirteen, , Wrat proceedings

and fourteen of this title shall be known as provisional remedies. remedies.

CHAPTER FIFTEEN.

: OF ISSUES AND THE MODE OF TRIAL.
Sec Sec

163. The different kinds of issues. 167. Trial defined.

164. Issue of law. 168. Issues, how tried.

165. Issue of fact. 169. Motion to postpone trial on sccount
166. When both issue of law and fact of absent evidence.

arise,v issue of law to be first tried.

SEc. 163. Issues arise upon the pleadings when a fact or conclusion  Thedifierent kinds
of law is maintained by the one party and controverted by the other.
They are of two kinds— ' - o

First. Of law; and,

Second. Of fact.
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Sec. 164. An issue of law arises upon a demurrer to the complaint,
answer, or reply, or to some part thereof. ‘

SEc. 165. An issue of fact arises—

First. Upon a material allegation in the complaint controverted by
the answer; or,

Second. Upon new matter in the answer controverted by the reply;
or, :

Third. Upon new matter in the reply, except an issue of law is
juined thereon.

Skc. 166. Issues both of law and of fact may arise upon different parts
of the pleadings in the same action. In such cases the issues of law:
shall be first tried, unless the court otherwise direct.

Sec. 167. A trial is the judicial examination of the issues between
the parties, whether they be issues of law or of fact.

Sec. 168. An issue of law shall be tried by the court, unless referred
as provided in chapter twenty. An issue of fact shall be tried by a
jury, unless tried by the court or referred as provided in chapters
nineteen and twenty.

SEc. 169. A motion to postpone a trial on the ground of the absence
of evidence shall only be made upon affidavit showing the materiality
of the evidence expected to be obtained, and a statement of facts
showing that due diligence has been used to procure it, and also the
name and residence of the witness or witnesses. The court may also
require the moving party to state upon affidavit the evidence which
he expects to obtain, and if the adverse party thereupon admit that
such evidence would be given, and that it be considered as actually
given on the trial, or offered and overruled as improper, the trial shall
not be postponed. The court, when it allows the motion, may impose
such conditions or terms upon the moving party as may be just.

CHAPTER SIXTEEN,

OF THE FORMATION OF THE JURY.

Sec. Sec.

.170. Trial jurors, how selected. 180. Number of challenges.

171. Formation of jury. 181. First challenge taken by defendant;
172. No challenge to panel. when taken.

173. Peremptory challenge defined. 182, Order of taking challenges.

174. Challenge for cause defined. 183. Trial of challenge.

175. General causes of challenge. 184. Proceedings in evidence on trial of
176. Particular causes of challenge. challenge.

177. Challenge for implied bias. 185. Challenge may be oral,

178. Challenge for actual bias. 186. Oath of jury.

179. Exemption from service on jury.

Sec. 170. Jurors for the trial of issues of fact in the distriet of
Alaska shall be selected and summoned in the manner prescribed by
the laws of the United States with respect to jurors of the United
States district and circuit courts, and shaﬁ have the same qualifications
and be entitled to the same exemptions as are provided by law in the
case of grand juries to serve in the district, it being the true intent
and meaning of this section that but one jury shall be summoned for the
trial of all actions, civil and criminal, triable by the district court of
the distriet.

Sec. 171, Trial juries in civil actions shall be formed as follows:
When the action is called for trial, the clerk shall draw from the trial
jury box of the court, one by one, the nallots containing the names of
the jurors until the jury is completed or the ballots are exhausted. If
the hallots become exhausted before the jury is complete, the marshal,
under the direction of the court, shall summon from the bystanders,
or the body of the district, as the court may direct, so many qualified
persons as may be necessary to complete the jury. Whenever, as in
this section provided, the marshal shall summon more than one person
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at a time from the bystanders or the body of the district, he shall
return a list of the persons so summoned to the clerk. The clerk shall
write the names of such persons upon separate ballots, and deposit
the same in the trial jury box, and then draw such ballots therefrom,
as in the case of the panel of trial jurors for the term. The jury
shall consist of twelve persons, unless the parties consent to a less
number. Such consent shall be entered in the journal: Provided,
That hereafter in trials for misdemeanors six persons shall constitute
a legal jury.

SEc. 172. No challenge shall be made or allowed to the panel. A
challenge is an objection to a particular juror, and may be either—

First. Peremptory; or,

Second. For cause.

SEc. 173. A peremptory challenge is an objection to a juror for
which no reason need be given, but upon which the court shall exclude
him.

SEc. 174. A challenge for cause is an objection to a juror, and may
be either— )

First. General—that_the juror is disqualified from serving in any
action; or, .

Second. Particular—that he is disqualified from serving in the
action on trial.

SEc. 175. General causes of challenge are—

First. A conviction for felony;

_ Second. A want of any of the qualifications prescribéd by law for a
uror; ' ,

! Third. Unsoundness of mind, or such defect in the faculties of the

mind or organs of the body as renders him incapable of performing

the duties of a juror.

Sec. 176. Particular causes of challenge are of two kinds:

First. For such bias as, when the existence of the facts is ascer-
tained, in judgment of law disqualifies the juror, and which is known
in this title as implied bias; .

Second. For the existence of a state of mind on the part of a juror
in reference to the action, or to either party, which satisfies the trier,
in the exercise of a sound discretion, that he can not try the issue
impartially and without prejudice to the substantial rights of the party
challenging, and which is known in this title as actual bias.

Sec. 177. A challenge for implied bias may be taken for any or all
of the following causes, and no other: .

_ First. Consanguinity or affinity within the fourth degree to either

-

party;

Second. Standing in the relation of guardian and ward, attorney and
client, master and servant, or landlord and tenant to the adverse party;
or being a member of the family of, or a partner in business with, or
in the employment for wages of the adverse party; or being surety or
bail in the action called for trial, or otherwise, for the adverse party;

Third. Having served as a juror on a previous trial in the same
action, or in another action between the same parties for the same
cause of action, or in a criminal action against either party upon sub-
stantially the same facts or transaction; .

Fourth. Interest on the part of the juror in the event of the action
on the principal question involved therein.

SEc. 178. A challenge for actual bias may be taken for the cause ,

mentioned in the second subdivision of section one hundred and seventy-
six. But on the trial of such challenge, althogh it should appear that
the juror challenged has formed or expressed an opinion upon the
merits of the cause from what he may have heard or read, such opinion
shall not of itself be sufficient to sustain the challenge, but the court
must be satisfied from all the circumstances that the juror ean not dis-
regard such opinion and try the issue impartially.
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Exemption irom  Qpc. 179. An exemption from service on a jury shall not be cause
service ofjury: of challenge, but the grivile ¢ of the person exempted.
lengamber of chal-  Sge. 180. A peremptory c%allenge or a challenge for cause may be
taken by either party. When there are two or more parties, plaintiffs
or defendants, they must join in the challenge or it can not be taken.
Either party shall be entitled to three peremptory challenges and no
more.
tapist, challenge Skc. 181, The defendant first and afterwards the plaintiff shall
when taken. " challenge for cause, and when a challenge has been sustained the
vacancy shall be filled before further challenge is made, and any new
juror may at any time be challenged for cause by either party to the
action. When the panel is full, the defendant shall have one perem
tory challenge, followed by one by the plaintiff, and so on alternately
until each side has exhausted its right to such challenge. ‘ '
chatienges.” "¢ Skc. 182. The challenges of either party shall be taken separately
" in the following order, including in each challenge all the causes o
challenge belonging to the same class:
First. For general disqualification;
Second. For implied bias;
Third. For actual bias; ;
Fourth. Peremptory; but either party may take peremptory chal-
lenge at any time before his right of challenge ceases. ,

Trislofchallenge. Sgc. 183. The challenge may be excepted to by the adverse party
for insufficiency; and if so, the court shall determine the sufficiency
thereof, assuming the facts alleged therein to be true. The challenge
may be denied by the adverse party; and if so, the court shall try the
issue and determine the law and the fact.

glmoceedings in ovi-  Spe. 184. Upon the trial of a challen%e' the rules of evidence appli-
Jenge. cable to testimony offered upon the trial of an ordinary issue of fact
shall govern. The juror challenged, or any other person otherwise
competent, may be examined as a witness by either party. If a chal-
lenge be defermined to be sufficient, or found to be true, as the case
may be, it shall be allowed, and the juror to whom it was taken
excluded; but if determined or found otherwise it shall be disallowed.
Challenge may be  Sgc. 185. The challenge, the exception, and the denial may be made
oral. orally. The judge of the court shal? note the same upon his minutes,
and the substance of the testimony on either side.

Oath of jury. Skc. 186. As soon as the number of the jury has been completed an
oath or affirmation shall be administered to the jurors in substance
that they and each of them will well and truly try the matter in issue
between the plaintiff and the defendant, and a true verdict give accord-
ing to the law and evidence as given them on the trial.

CHAPTER SEVENTEEN.
CONDUCT OF THE TRIAL BY JURY.

Sec. Sec.
187. Order of proceedings on the trial. 197. When new trial may be had if jury
188. When a view may be ordered. discharged.
189. Manner of keeping jury. 198. Court deemed open until jury gives
190. When juror taken sick, how to pro- verdict or is dxl):charged.

ceed, 199. If juror absent when jury return,
191. The charge to the jury. jury to be discharged.
192, How jury kept while deliberating; | 200. Manner of giving verdict.

officer to be sworn. 201. Jury may be polled, or insufficient
193. Food and lodging of jurors. verdict corrected.

194. What papers jury may take. 202. When verdict complete and jury dis-
195. When jury may return for informa- charged, verdict to be in wx"iting
tion. and entered on the journal.

196. When jury may be discharged with-
out giving verdiet.

tngyoer of proceed- SEc, 187, When the jury has been completed and sworn, the trial
shall proceed in the order prescribed in this section, unless the court
for special reasons otherwise direct.
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First. The plaintiff shall state briefly his cause of action, and the issue
to be tried; the defendant shall then in like manner state his defense or
counterclaim. _

Second. The plaintiff shall then introduce the evidence on his part,
and when he has concluded the defendant shall do the same.

Third. The })arties may then respectively introduce rebutting evi-
dence only, unless the court, for good reason, and in furtherance of
justice, permit them to introduce evidence upon the original cause of
action, defense, or counterclaim. ,

Fourth. Not more than two counsel shall be allowed to address the
jury on behalf of the plaintiff or defendant unless otherwise allowed
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* by the court; and the court may limit the time to be consumed by *

counsel in arguing the cause to the jury. _
Fifth. When the evidence is concluded, unless the case is submitted
to the jurg on both sides without argument, the plaintiff shall com-
mence and conclude the argument to the jury. If the plaintiff waive
the opening argument, and the defendant then argue the case to the
jury, the gaaintiﬁ shall not be permitted to reply to the argument of
the defendant. = . L ) » ‘

- Sixth. The court shall then charge the jury, and if either party
require it, and shall at the commencement of fhe trial give notice of
hjs intention so to do, the charge of the court, so far as it relates to
the law and the facts of the case, shall be reduced to writing and given
to the jury bi the court as written, without any oral explanation.
The charge, when reduced to writing, must be filed with the clerk. .
_SEc. 188.. Whenever, in the opinion of the court, i@{is;gmpel‘ that
the jury should have a view of real property which is the subject of the
litigation, or of the place in which any material fact occurred, it may
order the jury to be conducted in a body, in the custody of a proper
officer, to the place, which shall be shown to them by the judge, or by
a person appointed by the court for that purpose. While the jury
are thus absent no person shall speak to them on any subject connected
with the trial.

SEc. 189. The jurors may be kept together in chafg‘é of a proper .

officer, or may, in the discretion of the court, at any time before the
submission of the cause to them, be permitted to separate; in either
case they may be admonished by the court' that it is their duty not to
converse with any other person, or among themselves, on any subject
connected with the trial, or to express any opinion thereon, until the
case is finally ‘submitted to them. )

- SEec. 190. If, after the formation of the jury, and before verdict, a
juror becomes sick, so as to be unable to perform his duty, the court
may order him to be discharged. In that case, unless the partiesagree
to proceed with the other jurors, a new juror may be sworn, and the
trial may begin anew; or the jury may be discharged, as the court
shall direct, and a new jury then or afterwards formed.

Skc. 191. In charging the jury the court shall state to them all mat-
ters of law which it %ix%ks necessary for their information in givin
their verdict, but it shall not present the facts of the case, but sha
inform the jury that they are the exclusive judges of all questions of

act.

SEC. 192. After hearing the charge the jury may either decide in
the jury box or retire for deliberation. Ig they retire they must be
kept together in a room provided for them, or some other convenient
place, under the charge of one or more officers, until they agree upon
their verdict or are discharged by the court. The officer shall, to the
utmost of his ability, keep the jury thus together separate from other
persons, without drink, except water, and without food, except ordered
by the court. He must not suffer any communication to be made to
them, nor make any himself unless by the order of the court, except to

. When a view may
be ordered.

Manner of keeping

When juror taken
sick, how to proceed.

The charge to the
jury.

How kept
while %:ﬁberaﬁng;
officer to be sworn.
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ask them if they have agreed upon their verdict, and he shall not,
before the verdict is rendered, communicate to any person the state of
their deliberation or the verdict agreed on. Before any officer takes
charge of a jury this section shall be read to him, and he shall be then
sworn to conduct himself according to its provisions, to the utmost of
his ability.

Sec. 193. If while the jury are kept together, either during the
progress of the trial or after their retirement for deliberation, the
court order them to be provided with suitable and sufficient food and
lodging, they shall be so provided by the marshal, at the expense of
the United States.

Sec. 194. Upon retiring for deliberation the jury may take with
them the pleadings in the cause, and all papers which have been received
as evidence on the trial (except depositions, or copies of such parts of
public records or private documents given in evidence as ought not, in
the opinion of the court, to be taken from the person having them in -
possession). They may also take with them notes of the testimony or
other proceedings on the trial taken by themselves, or any of them,
out none taken by any other person.

Sec. 195. After the jury have retired for deliberation, if they desire
to be informed on any point of law arising in the case, they may
require the officer having them in charge to conduct them into court.
Upon their being brought into court the instruction required shall be
given by the court in the presence of or after notice to the parties or
their attorneys.

SEc. 196. Except as provided in sections one hundred and ninety and
one hundred and ninety-nine of this title, or in case of some accident
or calamity requiring their discharge, the jury shall not be discharged
after the cause is submitted to them until I;ﬁey have agreed upon a
verdict and given it in open court, unless by the consent o% both parties
entered in the journal, or unless at the expiration of such period as the
court deem proper it satisfactorily appears that there is no probability
of an agreement.

SEc. 197. In all cases where a jury are discharged or prevented from
giving a verdict by reason of accident or other cause during the prog-
ress of the trial, or after the cause is submitted to them, the action
ﬁnlz;y be again tried immediately, or at a future time, as the court

irects.

Sec. 198. While the jury are absent the court may adjourn from
time to time, in respect to other business, but it is nevertheless to be
deemed open for every purpose connected with the cause submitted to
the jury until a verdict is rendered or the jury discharged. A final
adjournment of the court discharges the jury.

SEC. 199. When the jury have agreed upon their verdict they shall
be conducted into court by the oflicer having them in charge. Their
names shall then be called, and if all do not appear the rest shall be
discharged without giving a verdiet.

Skc. 200. If the jury appear, they shall be asked by the court or
the clerk whether they have agreed upon their verdict; and if the
foreman answer in the affirmative, he shall, on being required, declare
the same.

SeC. 201. When a verdict is given and before it is filed, the jury
may be polled on the request of either party, for which purpose each
shall be asked whether it be his verdict; if any juror answer in the
negative, the jury shall be sent out for further c%eliberation. If the
verdict be informal or insuflicient, it may be corrected by the jury
under the advice of the court, or the jury may again be sent out.

SEc. 202. When the verdict is given, and is such as the court may
receive. and if no juror disagree or the jury be not again sent out, the
clerk shall file the verdict. The verdict is then complete, and the s'ury
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shall be discharged from the case. The verdict shall be in writing,
and under the direction of the court shall be substantially entered in
the journal as of the day’s proceedings on which it was given.

CHAPTER EI1GHTEEN.

OF THE VERDICT.

See. Sec.
203. Definition of verdict general or spe- | 206. Special verdict to control general.
cial. 207. When counterclaim pleaded in the
204. Inactions for the recovery of specific answer.
personal property. .
205. When jury may give general or
special verdict.

Sec. 203. The verdict of a jury is either general or special. A gen-
eral verdict is that by which the jury pronounce generally upon all or
any of the issues, either in favor of the plaintiff or defendant. A
sgecial verdict is that by which the jury find the facts only, leaving
the judgment to the court.

SEc. 204. In an action for the recovery of speciﬁ(igersonal roperty,
if the property have not been delivered to the plaintiff, or the defendant
by his answer claim a return thereof, the jury shall assess the value of
the property, if their verdict be in favor of the plaintiff, or if they
find 1n favor of the defendant, and that he is entitled to a return thereof,
and may at the same time assess the damages, if any are claimed in the
complaint or answer, which the prevailing party has sustained by rea-
son of the detention or taking and withholding such property.

Skc. 205. In every action for the recovery of money only or specific

real property, the jury, in their discretion, may render a general or ve

special verdict. In all other cases the court may direct the jury to find
a special verdict upon all or any of the issues; and in all cases may
instruct them, if they render a general verdict, to find upon particular
questions of fact, to be stated in writing. The special verdict or find-
ing shall be filed with the clerk and entered in the journal, as provided
in chapter seventeen. .

SEc. 206. When a special finding of facts shall be inconsistent with
the ¥eneral verdict, the former shall control the latter, and the court
shall give judgment accordingly.

SEc. 207. \%;[lxllen a verdict is found for the plaintiff in an action for
the recovery of money, or for the defendant when a counterclaim for
the recovery of money is established beyond the amount of the plain-
tifP’s claim as established, the jury shall also assess the amount of recov-
ery; they may also, under the direction of the court, assess the amount
of the recovery when the court gives judgment for the plaintiff on the
answer.

CHarPTER NINETEEN.

TRIAL BY THE COURT.

2os: Trial by jury, how waived. 210. Order of proceedings, and effect of
209. Decisions of the court, how made finding.
and when filed.

. SEc. 208. Trial by jury may be waived by the several parties to an
issue of fact, in actions on contract, and with the assent of the court
in other actions, in the manner following: ’
First. By failing to appear at the (:rixf; .
'l Stla{cond. By written consent, in person or by attorney, filed with the
clerk;
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Third. By oral consent in open court, entered in the minutes.
coecisions of eans  SEC. 209.° Upon the trial of an issue of fact by the court, its decision
when filed. shall be given 1n writing and filed with the clerk during the term or

within twenty days thereafter. The decision shall state the facts found
and the conclusion of law separately, without argument or reason
therefor. Such decision shall be entered in the journal and judgment
entered thereon accordingly. The court may deliver any argument
or reason in support of such decision, either orally or in writing,
separate from the decision, and file the same with the clerk.

Qrder of proceed Bpc, 210. The order of proceedings on a trial by the court shall be
gs, and effect of . . . .
findings. the same as provided in trials by jury. The finding of the court upon

the fact shall be deemed a verdict, and may be set aside in the same
manner and for the same reasons, as far as applicable, and a new trial

granted.
CHarTeErR TWENTY.
TRIAL BY REFEREES.
Sec. . Sec.
211. The trial of any issue may be re- | 216. Proceedings same as in trial by court.
ferred by consent. 217. What report to contain; evidence
212. When reference may be ordered by to accompany it.
the court. . 218. Motion to set aside report or for
213. Number of referees, and how chosen. judgment thereon.
214. When chosen by the court, qualifi- | 219. Proceedings thereon.
cations of.
215. Right and mode of challenge to
referees when chosen by the court.

m’l';}eltgaggggdiﬁgy% Skc. 211. All or any of the issues in the action, whether of fact or

cousent. law, or both, may be referred to a referee or referees upon the written
congent of the parties.

p benreerencemay  Spc. 212. When the parties do not consent in an action at issue and

court. to be tried by the court without a jury, the court may, upon the
application of either, or of its own motion, direct a reference in the
following cases:

First. When the trial of an issue of fact shall require the examina-
tion of a long account on either side, in which case the referees may
be directed to hear and decide the whole issue or to report upon any
specific question of fact involved therein; or

Second. When the taking of an account shall be necessary for the
information of the court, before judgment upon an issue of law, or for
carrying a judgment or order into effect; or,

Third. When a question of fact other than upon the pleadings shall
arise, upon motion or otherwise, in any stage of the action; or,

Fourth. When it is necessary for the information of the court in a
special proceeding.

umber of referces, Spe. 213. A reference may be ordered to any person or persons, not
exceeding three, agreed upon by the parties. If the parties do not
algree, the court or judge may appoint one or more, not exceeding
three.

Whenchosen by the  Sgc, 214. When the appointment of referees is made by the court or
court, gualifications . ho K o <
of. judge, cach referee shall be
irst. Qualified as a juror as provided by statute;

Second. Competent as a juror between the parties: Provided, That
in a reference to take and report testimony only, the same mav be
made to any competent disinterested person, regardless of the forego-
ing qualifications.

s glntggng) mode of SEC, 215, \Vh.en the referees are chosen by the court each party shall
when chosen by the have the same right of challenge as to such referees, to be made and
conrt. determined in the same manner and with like effect as in the formation
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of juries, except that neither party shall be entitled to a peremptory
challenge.

Skc. 216. Subject to the limitations and directions prescribed in the
order of reference, the trial by referee shall be conducted in the same
manner as a trial by the court. They shall have the same power to

rant adjournments, administer oaths, to preserve order, and to pun-
ish all violations thereof-upon such trial, and to compel the attendance
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. Proceedingssameas
in trial by court.

of witnesses and to punish them for nonattendance or refusal to be

sworn or testify, as 1s possessed by the court.

Skec. 217. The report of the referee shall state the facts found, and
when the order of reference includes an issue of law it shall state the
conclusions of law separately from the facts. The referees shall file
with their re%ort the evidence received upon the trial. If evidence
offered by either party shall not be admitted on the trial, and the party
offering the same except to the decision rejecting such evidence at the
time, the exception shall be noted by the referees, and they shall take
and receive such testimony and file it with the report. Whatever
judgment the court may give upon the report, it shall, when it appears
that such evidence was frivolous or inadmissible, require the party at
whose instance it was taken and reported to pay all costs and (ﬁgburse:
ments thereby incurred. R R T

Skc. 218. The report shall be filed with the clerk. If it be filed in
term time, either party may, within such time as may be preseribed
by the rules of the court, or by special order, move to set the samié
aside or for judgment thereon, or such order or procéedings as the
nature of the case may require. If the report be filed in vacation, the
like proceedings may be had at the next term following. .

Skc. 219. The court may affirm or set aside the report either in
whole or in part. If it affirm the report, it shall give judgment
accordingly. If the report be set aside either in whole or in part, the
court may make another order of reference as to all or so much of the
report as is set aside to the original referees or others, or it may find
the facts and determine the law itself and give judgment z;.c-,cordmglgé
Upon a motion to set aside a report, the conclusions thereof shall be
deemed and considered as the verdict of a jury.

CHAPTER TWENTY-ONE.

OF EXCEPTIONS.

Bec. . | Sec.
220. Definition of exception; must be | 223. To be signed by the judge and filed.
, material. : " ‘Whenexceptionsneed not betaken
221. Exceptions, how stated and settled. or allowed. .
222. No particular form required. | 224. What deemed excepted to.

SEc. 220. An exception is an objection taken at the trial to a deci-
sion upon a matter of law, whether such trial be by jury or court,
and whether the decision be made during the formation of -a jury, or
in the admission of evidence, or in the charge to the jury, or at any
other time from the calling of the action for trial to the rendering of
the verdict or decision. But no exception shall be regarded on a
motion for a new trial, or on an appeal, unless the exception be
material and affect the substantial rights of the parties.

SEC. 221. The point of the exception shall be particularly stated, and
may be delivered, in writing, to the judge or entered in his minutes,
atll]d at gxle time or afterwards be corrected until made conformable to
the truth. :

Skc. 222. No particular form of exception shall be required. The
objection shall be stated with so much of the evidence or other matter
as 1s necessary to explain it, but no more. ‘

What report to con-
tain; evidence to ac-
company it.

Motion to set aside
report or for judg-
ment thereon.

Proceedings there-
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jngecsignel by e Smc. 223. The statement of the exception, when settled and allowed,
When exceptions shall be signed by the judge and filed with the clerk, and thereafter it
et betaken of shall be deemed and taken to be a part of the record of the cause. No
exception need be taken or allowed to any decision upon a matter of
law when the same is entered in the journal or made wholly upon
matters in writing and on file in the court.
comhat deemed ex- Sgpc. 224. The verdict of the jury, any order or decision, partially
) or finally determining the rights of the parties, or any of them, or
affecting the pleadings, or granting or refusing a continuance, or grant-
ing or refusing a new trial, or admitting or rejecting the evidence,
provided objection be made to its admission or rejection at the time of
its offer, or made upon ex parte application or in the absence of a
party, are deemed excepted to without the exception being taken or
stated, or entered in the journal.

CrarrEr TWENTY-TWO.

OF NEW TRIAL.

Sec. Sec.
225. Definition of new trial. 229. Motion must state grounds thereof;
226. New trial, for what causes granted when supported by affidavit.

227. Motion for, when filed and deter- | 230. When counter affidavits allowed.

mined.
228. Upon trial by the court and decision
in vacation.

pocfnition of mew  Jgc, 225. A new trial is a reexamination of an issue of fact in the
’ same court after a trial and decision or verdict by a court or jury.
ey trial, for what  Spe. 226. The former verdict or other decision may be set aside and
granted. . . d
a new trial granted, on the motion of the party aggrieved, for any of
the following causes materially affecting the substantial rights of such
party:
First. Irregularity in the proceedings of the court, jury, or adverse
party, or any order of the court, or abuse of discretion by which such
party was prevented from having a fair trial;
Second. Misconduct of the jury or prevailing party;
Third.  Accident or surprise which ordinary prudence could not have
guarded against;
Fourth. Newly discovered evidence, material for the party making
the application, which he could not with reasonable diligence have dis-
covered and produced at the trial;
Fifth. Excessive damages, appearing to have been given under the
influence of passion or prejudice;
Sixth. Insufficiency of tile evidence to justify the verdict or other
decision, or that it is against law;
Seventh. Error in law occurring at the trial and excepted to by the
party making the application. )
gilption for when — Skc. 227. A motion for a new trial, with the affidavits, if any, in
- " support thereof, shall, except as hereinafter provided, be filed within
three days after giving the verdict or other (Ezcision sought to be set
aside; but the court may, {71&)011 satisfactory showing, extend the time

for filing such affidavits. hen the adverse party is entitled to op
the motion by counter affidavits, he shall file the same within three
days after the filing of the motion. A motion shall be heard and
determined during the term unless the court continue the same for

] ) advisement or want of time to hear it.

conbmnd e te Sec. 228. Upon a trial by the court, when the decision is given in
vacation. vacation, a motion for a new trial shall be filed within twenty days
o from the time of filing such decision, except as hereinbefore provided.
groundsthereof when . SEC. 229. In all cases of motion for a new trial the grounds thereof
suppotted by affidavit. shall be plainly specified, and no cause of new trial not so stated shall
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be considered or regarded by the court. When the motion is made for
a cause mentioned in subdivisions one, two, three, or four of section
two hundred and twenty-six, it shall be upon affidavits setting forth the
facts upon which such motion is based, unless they appear of record
in the cause.

Skc. 230. If the motion be supported by affidavits, counter affidavits _ When counter as-
may be offered by the adverse party ; and if the cause be newly discoy- 7t allowed.
ered evidence, the affidavits of any witness or witnesses showing what
their testimony will be shall be produced or good reason shown for
their nonproduction; and in the consideration of any motion for a new
trial reference may be had to any proceedings in the case prior to the
verdict or other decision sought to be set aside.

CHAPTER TWENTY-THREE.

OF GENERAL PROVISIONS.

Sec. Sec.

231. Questions of law and fact, how sub- | 233. Questions of law and what of fact to
mitted and when. be decided by the court.

232. Questions of fact to be decided by
the jury.

Skc. 231. Any party may, when the evidence is closed, submit in anyiCstions, of law
distinct and concise propositions the conclusions of fact which he mitted ana when.
claims to be established or the conclusions of law which he desires to
be adjudged, or both. They may be written and handed to the court,
or, at the option of the court, oral, and entered in the judge’s minutes. )

Sec. 232. All questions of fact other than those mentioned in sec- bes dangas of Jact to
tion two hundred and thirty-three shall be decided by the jury, and all jury.
evidence thereon addressed to them. ’

Skc. 233. All questions of law, including the admissibility of testi- arguestions of law
mony, the facts preliminary to such admission, and the construction be decided by the
of statutes and other writings and other rules of evidence, are to be ™
decided by the court, and all discussions of law addressed to it; and
whenever the knowledge of the court is by this code made evidence of
a fact, the court is to declare such knowledge to the jury, who are
bound to accept it as conclusive.

CraPTER TWENTY-FOUR.

OF JUDGMENT IN GENERAL.

Sec. Sec.

234. Definition of judgment. 236. When judgment may be:given

235. Judgment may be given for or : against one or more defendants
against any of the parties. and action remain pending as to

! others.

SEC. 234. A judgment is the final determination of the rights of the Definition of judg-
parties in the action.

Sec. 235, Judgment may be given for or against one or more of Jidgment may, be
several plaintiffs, and for or against one or more of several defendants; any of the parties.
and it may, when the justice of the case requires it, determine the
ultimate rights of the parties on each side as between themselves. . .

SEC. 286. In an action against several defendants, the court may, in Wher  judgment
its discretion, render judgment against one or more of them, whenever one or more defend-
atieveral judgment is proper, leaving the action to proceed against the main_pending as to
others. -
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CHAPTER TWENTY-FIVE.

OF JUDGMENT OF NONSUIT.

Sec. i Sec.
237. When judgment of nonsnit may be i 239. Effect of judgment of nonsuit.
ven.
238. What is a cause not sufficient to be
submitted to the jury. !

oy bent l%‘;‘y’,%’gg;fegf Sec. 237. A judgment of nonsuit may be given against the plaintiff
as provided in this chapter— '

Eirst. On motion of the plaintiff, at any time before trial, unless a
counterclaim has been pleaded as a defense;

Second. On motion of either party, upon the written consent of the
other filed with the clerk; '

Third. On motion of the defendant, when the action is called for
trial and the plaintiff fails to appear, or when, after the trial has begun
and before the final submission of the cause, the plaintiff abandons it,
or when, upon the trial, the plaintiff fails to prove a cause sufficient to
be submitted to the jury. '

st isa causenot  Sgc. 238. A cause not sufficient to be submitted to the jury is one

mitted to the jury.  Where it appears that if the jury were to find a verdict for the plaintiff
upon any or all of the issues to be tried the court ought, if required,
to set it aside for want of evidence to support it.

Sec. 239. When a judgment of nonsuit is given, the action is dis-

Effect of jndgment missed; but such judgment shall not have the effect to bar another
of nonsuit. action for the same cause.

CaAPTER TWENTY-SIX.

OF JUDGMENT ON FAILURE TO ANSWER.

Sec.
240. When judgment may be given for want of answer.

When judgment  Sgc. 240. Judgment may be had upon failure to answer, as follows:

ofsnswer """ When the time for answering the complaint has expired and it
appears that the defendant, or one or more of several defendants, in
the cases mentioned in section fifty-one, has been duly served with the
summons and has failed to answer the complaint, the plaintiff shall be
entitled to have judgment against such defendant or defendants—

First. In an action arising upon contract for the recovery of money
or damages only; if no answer has been filed with the clerk of the court
within the time specified in the summons, or such further time as may
have been granted by the court or judge thereof, the clerk, upon the
application of the plaintiff made in writing and filed with the clerk,
slgall enter the default of the defendant, and immediately thereafter
enter judgment for the amount specitied in the summons, including
the costs of the defendant, or against one or more of several defend.
ants, in cases provided for in section fifty-one;

Second. In other actions, if no answer has been filed with the clerk
of the court within the time specified in the summons or such further
time as may have been granted by the court or judge thereof, the
clerk shall, upon the written motion of the plaintiff heing filed, enter
the default of the defendant, and thereafter the plaintiff may apply
at the first or any subsequent term of the court for the relief demanded
in the ecmplaint: and the court shall, upon such demand, give judg-
nient for the amount claimed in the summons, or the relief demanded
in the complaint, unless it be necessary, to enable the court to give
judgment or carry the same into effect, to take proof of any matter of
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fact, in which case the court may order the entry of judgment to be
delayed until such proof be taken. The court may hear the proof
itself, or make an order of reference, or order that a jury be called to
inquire thereof. The defendant shall not be precluded, by reason of
his default, from offering proof in mitigation of damages;

Third. When the defendant has answered, and admits the plaintiff’s
claim, but sets up a counterclaim amounting to less than the plaintiff’s
claim, the plaintiff, on motion, shall have judgment for the excess of
his claim over such counterclaim, as for want of answer thereto;

Fourth. When in any action the service of the summons appears to
have been made by publication, the court may, in its discretion, order
the entry of judgment to be delayed until the plaintiff file with the
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clerk an undertaking, with one or more sureties, to be approved by -

the clerk, in an amount equal to the sum for which judgment may be
given, upon the condition that the plaintiff will abide by and perform
any order of the court requiring restitution to be made to the defend-
ant or his representative in case either of them shall afterwards be
admitted to defend the action. The sureties in the undertaking shall
have the qualifications of bail, and justify before the clerk as provided
in section one hundred and nine. '

CHAPTER TWENTY-SEVEN.

OF JUDGMENT BY CONFESSION.

241. Judgment by confession where action | 244. Confession to be in writing; how
ding. judgment given.
242, o to make confession. 245. Judgment by confession without
243. When judgment may be given action.
against several defendants on the | 246. How confession made in such cases.
confession of one. 247. Same subject. Execution when

. judgment for installments.

Sec. 241. On the confession of the defendant, with the assent of the
plaintiff or his attorney, judgment may be given against the defendant
In any action, before or after answer, for any amount or relief not
exceeding or different from that demanded in the complaint. )

SEc. 242. When the action is against a public corporation or a pri-
vate corporation, the confession si’;ll be made by the person who at
the time sustains the relation to such corporation as would authorize
the service of a summons upon him. In all other cases the confession
shall be made by the defendant in person.

SEec. 243. When the action is upon a contract, and against one or
more defendants jointly liable, judgment may be given on the confes-
sion of one or more defendants against all the defendants thus jointly
liable, whether such defendants have been served with the summons or
not, to be enforced only against their joint property and against the
Joint and separate property of the defendant making the confession.

Sec. 244. The confession and assent thereto shall be in writing, and
subscribed by the parties or their ‘attorneys making the same, and
acknowledged by each before some officer authorized to take acknowl-
edgments of deeds, but such acknowledgment is not required when
the parties or their attorneys shall appear in court when the judg-
ment is given, or before the clerk in vacation by whom the judgment
15 entered. In all cases the confession and assent thereto and the
acknowledgment, if any, shall be filed with the clerk.

Sec. 245. On the confession of any person capable by this code of
being made a party defendant to an action, judgment may be given
against such person without action, in term time or vacation, in favor
of anyone, either for money due or to become due, or to secure any
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rson against contingent liability on behalf of the defendant in such
judgment, or both, if it be in favor of the same person.

Sec. 246. The confession shall be made, assented to, and acknowl-
edged, and judgment given in the same manner as a confession in an
action pending; besides which, the confession shall be verified by the
oath of the party making it, and shall authorize a judgment to be given
for a particular sum. If it be for money due or to become due it shall
state plainly and concisely the facts out of which such indebtedness
arose, and shall show that the sum confessed therefor is justly due or.
to become due.

Sec. 247. If it be for the pu?ose of securing the plaintiff in the
judgmentagainsta contingentliability, it shall state plainly and concisely
the facts constituting such liability and shall show that the sum con-
fessed therefor does not exceed the same. When judgment is given
so as to be payable in installments, executions may issue to enforce the
payment of such installments as they become due.

CHAPTER TWENTY-EIGHT.

OF SUBMITTING CONTROVERSY WITHOUT ACTION.

Sec. See.

248. Controversy may be submitted with- | 250. Statement to be filed with the clerk.
out action. Jurisdiction of court.

249. Statement of the case and verifica-
tion thereof.

Skc. 248. Parties to a question in controversy which might be the
subject of an action in a court of record, with such parties plaintiffs
or defendants, may submit the same to the determination of such
court without action, as in this chapter provided.

Sec. 249. The parties as plaintiff and defendant shall state, in writ-
ing, a case containing the facts upon which the controversy depends,
and subscribe the same in person or by their attorneys. Such state-
ment shall be verified by the oaths of the parties, or, where there is
more than one plaintiff or defendant, by at least one of each, to the
effect that the controversy is real, and the proceeding is taken in good
faith to determine the rights of the parties. Where either party to
the controversy is a public corporation, or a private corporation, the
statement of the case may be subscribed and verified by any person
who at the time sustains the relation to such corporation as would
anthorize the service of a summons upon him.

Sec. 250. The statement shall be ﬁ?ed with the clerk, and from the
date of such filing the court shall have jurisdiction of the controvers
as if the same were an action pending after a special verdict found,
and shall proceed to hear and determine the same accordingly.

Cuarrer TWENTY-NINE,

OF THE MANNER OF GIVING AND ENTERING JUDGMENT.

Sec ' See.

251. Judgment to be entered in journal; | 256. When entry of judgment made.
manner of entry. 257. Judgment notwithstanding the ver-

252, If counterclaim exceeds plaintiff's dict.
demand, judgment for defendant. | 258. When entry of judgment made after

253. Judgment in actions for the recov- motion for new trial decided in
ery of personal property. vacation.

254. What entry to state in judgment for | 259. Entry of judgment after the time
want of answer. prescribed.

2535, Judgment on demaurrer.

Sec. 251. All judgments shall be entered by the clerk in the journal,
and shall specify clearly the amount to be recovered, the relief granted,
or other determination of the action. If entered in vacation. the
entry shall be entitled and dated substantially as follows: ’
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District of Alaska.

UNITED STATES OF AMERICA,
Precinct

District court for the district of Alaska. In vacation, after the
term, A. D. 19——.

the , A. D. 19—,

as the fact may be, and such entry shall have the same effect as if
entered in term time. In the entry of all judgments, except judg-
ments by default for want of an answer, the clerk shall be subject to
the direction of the court.

SEc. 252. If a counterclaim established at the trial exceed the plain- 1t counterclaim ex-
tiff’s demand so established judgment for the defendant shall be given mans, Judgment for
for the excess; or if it appear that the defendant is entitled to any defendsnt.
other affirmative relief judgment shall be given accordingly.

Skc. 253. In an action to recover the possession of personal property tudgment in actions
judgment for the plaintiff may be for the possession, or the value personal property,
thereof in case a delivery can not be had, and damages for the deten-
tion thereof. If the property have been delivered to the plaintiff and
the defendant claim a return thereof, judgment for the defendant
may be for a return of the property, or the value thereof in case a
return can not be bad, and (gmages for taking and withholding the
same.

Sec. 254. When judgment is given for want of answer, the ent 1o hat entry to state
shall state substantially that the defendant has been duly served with of snsoere © Want
‘the summons and has failed to answer the complaint. When judgment
is given on confession, with or without action, on the report of referees
or on a controversy submitted without action, the entry shall state
in like manner the confession and assent thereto, the report of the
referees, or agreed case, as the case may be. .

Sec. 255. When a decision has been made sustaining or overruling  Judgment on de-
a demurrer, unless the party against whom the decision is made be
allowed to amend or plead over, judgment shall be given for the plain-
tiff or defendant, as the case may be, for such amount or relief, or to
such effect, as it appears from the pleadings he is entitled to; but if
the case is otherwise at issue upon a question of fact, the court may
order the entry of judgment to be delayed until such issue be tried
or otherwise disposed of. ' .

Sec. 256. When judgment is given in any of the cases mentioned mehen entry of judg-
in the two sections last preceding, unless otherwise ordered by the
court, it shall be entered by the clerk within the day it is given.

Except as in this section hereinafter provided, when a trial by the
court has been had judgment shall be entered by the clerk in conform-
ity with the decision within two days from the time the same is filed;
or if the trial be by jury, judgment shall be given by the court in
conformiti therewith, and entered by the clerk within two days from
the time the verdict has been received; and in either case within the
term at which such judgment is given. ' .

.. First. When the court is in doubt what judgment ought to be given,
1t may order the question to be reserved for argument or further con-
sideration, and thereupon the entry of judgment shall be delayed until
judgment be given;

Second. When, within the time allowed to file a motion for new
trial, either party shall file a motion for a particular judgment, or for
]u?[’glpent notwithstanding the verdict or decision; or, .

[hird. When a motion for new trial is filed within the time pre-
scribed, the entry of judgment shall be thereby delayed until the motion
is disposed of; = . .

_Fourth. When, upon a trial by the court, its decision is filed in vaca-
tion, the entry of jusgment shall he delayed until the expiration of the
time prescribed to file a motion for a new trial.
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Judgment, notwith- Qg 957, When it appears from the pleadings that the court has not
standing the verdict jurisdiction of the subIj)gct of the actiélx)l or thgt; person of the defend-
ant, or that the facts stated in the pleadings of the plaintiff or defendant,
as the case may be, do not constitute a cause of action or defense thereto,
on motion judgment shall be given for the plaintiff or defendant, as the
__case may be, notwithstanding the verdict or decision.
mvpenentryofjude-  Sge. 258. When a motion for new trial, for -a particular judgment,
tion for new trial de- or for a judgment notwithstanding the verdict, is decided in vacation,
cidedinvacation.  the decision shall be in writing and filed with the elerk. Within the
day of such filing judgment shall be entered by the clerk in conformity
with the decision. "
Entry of judgment  Skc. 259. When the clerk is unable or omits to enter judgment with-
hed e U™e Y i1 the time prescribed in this chapter, if the judgment has been given
in vacation, it may be entered at any time thereafter, of the date which
it is actually entered; if it has been given in term time, it may be
entered at any time during the term, of the day’s proceedings on which
it should have been entered, or, on motion of the party entitled, at
any subsequent term, of the day on which it is actually entered.

CraAPTER THIRTY.

"OF LIEN JUDGMENT AND FINAL RECORD.

Sec. | Sec.

260. Judgment to be lien from time of [ 262. Conveyance; when void as against
the docketing. ! lien.
261. Expiration of lien; when revived. 263. Clerk must make judgment roll.
264. Final record; in what cases required.

pindgmenttobelien  Sgo. 260. Immediately after the entry of judgment in any action the

eting. 0 clerk shall docket the same in the judgment docket. At any time
thereafter, while an execution might issue upon such judgment, and
the same remains unsatisfied in whole or in part, the plaintiff, or in
case of his death his representative, may file a certified transcript of
the original docket in the office of the recorder of any recording dis-
trict that may have been established in said district in accordance with
law. Upon the filing of such transeript the recorder shall docket the
same in the judgment docket of his office. From the date of docket-
ing a judgment, as in this chapter provided, or the transeript thereof,
such judgment shall be a lien upon all the real property of the defend-
ant within the recording district or districts where the same is dock-
eted, or which he may afterwards acquire therein, during the time an

) ~execution may issue thereon.

whaptonat ent SEc. 261. Whenever, after the entry of judgment, a period of ten
vears shall elapse without an execution being issued on such judg-
ment, the lien thereof shall expire. If afterwards leave is given to
issue execution thereon, & transcript of the docket of the order allow-
ing the same may be docketed in any other recording district in said
district in the same manner as a judgment. From the date of the
docketing such order, or a transcript thereof, the lien of the judg-
ment shall begin anew, and continue in all respects as upon the" first
docketing of the same.

sanvevunce: when  Sge. 262. A conveyance of real property or any portion thereof or

’ e " interest therein shall be void against the lien of a judgment unless
such conveyance be recorded at the time of docketing such judgment
or the transcript thereof, as the case may be. _

etk muet maky  SgC, 263. After docketing the judgment, and before the next

e ) regular term of court, the clerk shall prepare and file in his office the
judgment roll, as provided in this section.

First. If the complaint has not been answered by any defendant he
shall attach together in the order of their filing, issuing, and entry,
the complaint. summons, and proof of service,.and a copy of the entry
of judgment. i .
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Second. In all other cases he shall attach together in like manner
the summons and proof of service, the pleadings, bill of exceptions, all
orders relating to change of parties, together with a copy of the entry
of judgment, and all other journal entries or ordersin any way involv-
ing the merits and necessarily affecting the judgment.

Third. In all cases the clerk shall attach upon the outside of the
judgment roll a blank sheet of paper upon which he shall indorse the
name of the court, the term at which judgment was given, the names
of the parties to the action and the title thereof, for whom judgment
was given, and the amount or nature thereof; and the date of its entry
and docketing.

Skc. 264. Instead of the judgment roll prescribed in the section last
preceding, there shall be a final record made of the cause, as provided
1n this section.

First. When in any action it shall appear that the title to real prop-
erty, or any interest therein, or any easement, franchise, or right in or
to the same, is directly determined or affected by the judgment therein,
on motion of either party the court shall order chat a final record be
made of the case and the expense of such record shall be taxed as other
disbursements of the action.

Second. In all other actions, on motion of either party, the court
shall order that a final record be made of the case at the cost of the
pa‘x;%y moving for the same.

hen a final record is ordered, it shall be made by the clerk within

the time prescribed to prepare a judgment roll, by recording the

Eﬁperfs and journal entries required in such roll in the order prescribed
erefor.

CHaPTER THIRTY-ONE.

OF THE ENFORCEMENT OF JUDGMENT.

See. Sec.

265. When judgment may be enforced by | 283. Confirmation of sale of real estate,
execution. roceedings thereon. .

266. Different kinds of executions. 284. Who liable for purchase money in

267. By whom issued, what to contain case of eviction of purchaser.
and require. 285. Contribution among joint judgment

268. How endorsed by marshal and debtors.
when returnable. 286. Sale of real property, when abso-

269. When execution issued against the lute and when subject to redemp-
person. tion.

270. How person arrested on execution | 287. Who may redeem.
imprisoned. 288. When lien ereditor may redeem from

271. Execution against property may is- urchaser.
sueafter death of judgmentdebtor, | 289. When lien crcditor may redeem
except. j * ' from redemptioner.

272. Exemption of homestead from judi- | 200. When judgment debtor may re-
cial sale. deem. .

273. What property liable to execution | 201. Purchaser or redemptioner, when
and what exempt. entitled to conveyance.

274. Execution against property, how | 292. Mode of proceeding to redeem.
executed. 203. Court may restrain waste prior to

275. Same subject. conveyance. .

276. When garnishee gives marshal cer- | 204. Who entitled to possession from
tificate, how marshal to proceed. time of sale to conveyance.

277. When marshal may leave personal | 295. Order to examine judgment debtor.
property in possession of judg- | 296. Examination of judgment debtor,
ment debtor. proceedings thereon.

278. Notice of sale on execation, how | 297. Restraining order against judgment

_ given. debtor.

279. Sales, where and how made. 298. When judgment debtor may be ar-

280. When marshal may adjourn sale. rested. .

281. Bill of sale and delivery by marshal | 299. Order to examine garnishee, pro-
of personal property. ceedings thereon.

282. When execution not to issue except | 300. What officers not liable to answer
by leave of the court and how ag garnishee.
leave obtained. :

SEc. 265. The person in whose favor a judgment is given which
requires the payment of money, the delivery of real or personal prop-
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erty, or either of them, may at any time after the entry thereof have
a writ of execution issued for its enforcement, as provided in this

chapter.
Different kinds of  SEC. 266. There shall be three kinds of execution: One against the
erecutions property of the judgment debtor, another against his person, and the

third for the delivery of the possession of real or personal property,
or such delivery Witi‘; damages for withholding the same.

wi¥, hom Issued, Src. 267. The writ of execution shall be issued by the clerk and

require, O directed to the marshal. It shall contdin the name of the court, the
names of the parties to the action, and the title thereof; it shall sub-
stantially describe the judgment, and, if it be for money, shall state -
the amount actually due thereon, and shall require the marshal sub-
stantially as follows:

First. If it be against the property of the judgment debtor and the
judgment directs particular property to be sold, it shall require the
marshal to sell such partichar property and apply the proceeds as
directed by the judgment; otherwise it shall require the marshal to
satisfy the judgment, with interest, out of the personal property of
such debtor; and if sufficient personal Eroperty can not be found, then
out of the real property belonging to him on the day when the judg-
ment was docketed in the recording district, or at any time thereafter;

Second. If it be issued after the death of the judgment debtor, and
be against real or personal property, it shall require the marshal to
satisfy the judgment, with interest, out of any Property belonging to
the deceased debtor in the hands of the debtor’s personal represent-
atives,h heirs, devisees, legatees, tenants of real property, or trustees
as such;

Third. If it be against the person of the judgment debtor, it shall
require the marshal to arrest such debtor and commit him to jail until
he shall pay the judgment, with interest, or be discharged according
to law.

Fourth. If it be for the delivery of the possession of real or per-
sonal property, it shall require the marshal to deliver the possession

-of the same, garticularly describing it, to the party entitled thereto,
and may at the same time require the marshal to satisfy any costs,
charges, damages, or rents, and profits recovered by the same judg-
ment, out of the personal property of the party against whom it was
rendered, and the value of the property for which the judgment was
recovered to be specified thereof, if a delivery thereof can not be had;
and if sufficient personal (Froperty can not be found, then out of the
real property, as provided in the first subdivision of this section, and
in that respect it is to be deemed an execution against property.

oo jendorsed by Skc. 268. The marshal shall indorse upon the writ of execution the

tarnable. time when he received the same, and such execution shall be return-
able, within sixty dayvs after its receipt by the marshal, to the clerk’s
oftice from whence it issued. i .

qoyhen execution s Sgc. 269. If the action be one in which the defendant might have

sued against the per . . . A N

son. been arrested, as provided by section ninety-nine, an execution against
the person of the judgment debtor may be issued after the return of
thhﬁ execution against his property unsatisfied in whole or in part, as
ollows:

First. When it appears from the record that the cause of action is
also a cause of arrest, as prescribed in section ninety-nine, such execu-
tion may issue of course;

Second. When no such cause of arrest appears from the record, such
execution may issue for any of the causes prescribed in section ninety-
nine that may exist at the time of the application therefor, upon leave
of the court or judge thereof;

Third. When the defendant has been provisionally arrested in the
action, or an order has been made allowing such arrest, and in either
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case the order has not been vacated, such execution may issue of
course:

Fourth. When execution is issued against the person of the defend-
ant by leave of the court, it shall be applied for and allowed in the
manner provided in section one hundred for allowing a writ of arrest,
except that the undertaking need not be for an amount exceeding the
judgment. A defendant arrested on execution, who has not been
arrested provisionally, may at any time be discharged from such
arrest for the causes and in the manner provided in sections one hun-
dred and twenty-one and one hundred and twenty-two for the discharge

of a defendant who has been provisionally arrested. '
"~ SEc. 270. A person arrested on execution shall be imprisoned in
jail, and kept at his own expense until satisfaction of the execution,
or his le 5) discharge, but the plaintiff shall be liable in the first
instance for such expense, as in other cases of arrest, in the same
manner and to the same extent as prescribed in sections one hundred
and eighteen and one hundred and nineteen.

SEc. 271. Notwithstanding the death of a party after judgment,
execution thereon against his property or for the delivery of real or
personal property may be issued and executed in the same manner and
with the same effect as if he were still living, but such execution shall
not issue within six months from the granting of letters testamentary
or of administration upon the estate of sucg party without leave of
the commissioner having authority to issue letters testamentary or of
administration upon said estate.

Sec. 272. The homestead of any family, or the proceeds thereof,
shall be exempt from judicial sale for the satisfaction of any liability
hereafter contracted or for the satisfaction of any judgment hereafter
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obtained on such debt. Such homestead must be the actual abode of .

and owned by such family or some members thereof. It shall not
exceed two thousand five hundred dollars in value, nor exceed one
hundred and sixty acres in extent if not located in a town or city laid
off into blocks or lots, or if located in any such town or city, then it
shall not exceed one-fourth of one acre. This Act shall not apply to
decrees for the foreclosure of any mortgage properly executed; but if
the owners of such homestead be married, then it shall be executed bcf'
husband and wife. When any officer shail levy upon such homestead,
the owner thereof, or the wife, husband, agent, or attorney of such
owner, may notify such officer that he claims such premises as his
homestead, describing the same by metes and bounds, lot or block, or
legal subdivision of the United States, whereupon such officer shall
notify the creditor of such claim, and if such homestead shall exceed
the maximum in this section, and he deem it of greater value than
two thousand five hundred dollars, then he may direct the marshal to
select three disinterested persons, who shall examine and appraise such
homestead, under oath, commencing with the twenty acres of lot upon
which the dwelling is located, appraising each lot or twenty acres sep-
arately; and if the same exceed two thousand five hundred dollars, then
the marshal shall proceed to sell all in excess of two thousand five
hundred dollars by lots or smallest legal subdivisions, offering them in
the order directed by the judgment debtor, if he chooses to direct;
otherwise he shall sell the same as aforesaid so as to leave the home-
-stead as compactas possible. The homestead aforesaid shall be exempt
from sale or any legal process after the death of the person entitled
thereto for the collection of any debts for which the same could not
have been sold during his lifetime. .
. SEc. 273. All other property, including franchises or rights or
interests therein, of the jugment debtor shall be liable to an execu-
tion, except as in this section provided. The following property shall
be exempt from execution if selected and reserved by the judgment

What pro] la.
ble to expectll)t?i?g and
what exempt.



376

".and in actusal use or kept for use

Execution against
property, how exe-
cuted.

‘of himself or his

FIFTY-SIXTH CONGRESS. Sess. I Cr. 786. 1900.

debtor or his agent at the time of the levy, or as soon thereafter
before sale thereof as the same shall be known to him, and not otherwise:

First. The earnings of the judgment debtor, for his personal serv-
ices rendered at any time within sixty days next preceding the levy of
execution or attachment, when it appears by the debtor’s affidavit or

‘otherwise that such earnings are necessary for the use of his family
‘supported in whole or in part by his labor;

econd. Books, pictures, and musical instruments owned by any
pexson, to the value of seventy-five dollars;

Third. Necessary wearing apparel owned by any person for the use

g,mily: ﬁromded, Watches or jewelry exceeding in
value the sum of one hundred dollars shall not be exempt by virtue of
this subdivision;

Fourth. The tools, implements, apparatus, team, vehicle, harrcss,
or library necessary to enable any person to carry on the trade, occu-
pation, or profession by which such person habitually earns his living
to the value of five hundred dollars; also sufficient quantity of food to
support such team, if any, for six months; the word ‘“team” in this
subdivision shall not be construed to include more than one yoke of
oxen, or a span of horses or mules, or two reindeers, of six gogs, as
the case may be; .

Fifth. The following property, if owned by the head of a family

f)y and for his family, or when being
removed from one habitation to another on a change of residence: Ten
sheep with one year’s fleece or the yarn or cloth manufactured there-
from; two cows and five swine; household goods, furniture, and
utensils to the value of three hundred dollars; also food sufficient to
support such animals, if any, for six months, and provisions actually
provided for family use and necessary for the support of such person

“and family for six months;

Sixth. The seat or pew occupied by the head of a family or his
family in a place of public worship;

Seventh. All property of any public or municipal corporation;

Eighth. No article of property, or if the same has been sold or
exchanged, then neither the proceeds of such sale nor the articles
received in exchange therefor, shall be exempt from execution issued
on a judgment recovered for its price.

Sec. 274. When the writ of execution is against the property of the
judgment debtor, it shall be executed by the marshal as follows:

First. If property has been attached, he shall indorse on the execu-

‘tion, and pay to the clerk forthwith, the amount, if any, of the proceeds

of sales of perishable property, or debts due the defendant received
by him, sufficient to satisfy the judgment;

Second. If the judgment is not then satisfied and property has been

attached and remains in his custody, he shall sell the same or sufficient
thereof to satisfy the judgment;
__Third. If then any portion of the judgment remains unsatisfied, or
if no f)roperty has been attached, or the same has been discharged, he
shall levy on the property of the judgment debtor sufficient to satisfy
the judgment;

Fourth. Property shall be levied on in like manner and with like
effect as similar property is attached, as provided in sections one hun-
dred and forty, one hundred and forty-one, and one hundred and
forty-three, omitting the filing of the certificate provided for in section
one l;ugxdx(‘ejad alnd ]forty-two;

Fifth. Until a levy, property shall not be affected by the e i
‘When progert - has” been sold or debts received by {he mzfre;ixl;tllo:x;
execution, he shall pay the proceeds thereof, or sufficient to satisfy the
judgment, to the clerk by the day on which the writ is returnable.
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Sixth. When property has been attached, and it is probable that such
property will not be sufficient to satisfy the judgment, the execution
may be levied on other property of the judgment debtor without delay.
It after satisfying the judgment any property or the proceeds thereof
remain in the custody of t%e marshal, he shall deliver the same to the
judgment debtor.

SEc. 275. In the case of property in the possession of or. owing from
any garnishee mentioned in section one hundred and forty-three the
marshal shall proceed as follows:

First. If it appear from the certificate of the garnishee that he is
owing a debt to the judgment debtor, which is then due, if such debt
is not paid by such garnishee to the marshal on demand, he shall levy
on the property of the garnishee for the amount thereof, in all respects
as if the execution was against the property of the garnishee. But if
such debt be not then due, the marshal shall sell the same according to
the certificate, as other property;

Second. If in like manner it appear that the judgment debtor has
rights or shares in the stock of the garnishee, as provided in section
one hundred and forty-three, the marshal shall sell the same according
to the certificate, as other property;

Third. If in like manner it appear that the garnishee has other per-
sonal property of the judgment debtor in his possession, and the same
bas not been bailed to such garnishee for a period then unex ired,
unless the same be delivered to the marshal on demand he shal levy
upon the same wherever he may find it. But if such property is in
the possession of such garnishee upon a bailment then unexpired, the
marshal shall sell the same, or the interest of the judgment debtor
therein, according to the certificate, as other property.

Sec. 276. When a marshal with an execution levies upon any of the
personal property mentioned in subdivision three of section one hun-
dred and forty, and if the same is not delivered, paid, or transferred
to him at the time, and the garnishee furnish him the certificate
required in section one hundred and forty-three, he shall proceed
thereafter in reference to such property as provided in section two
hundred and seventy-four of this title. Such property may be deliv-
ered, paid, or transferred to the marshal at the time of levy, or suffi-
cient thereof to satisfy the execution, and the marshal’s receipt to the
person, association, or corporation, as the case may be, shall be a
sufficient discharge therefor.

SEC. 277. When the marshal shall levy upon personal property by
virtue of an execution, he may permit the judgment debtor to retain
the same, or any part thereof, in his possession until the day of sale,
upon the defendant executing a written undertaking to the marshal
with sufficient surety, in double the value of such property, to the
effect that it shall be delivered to the marshal at the time and place of
sale, and for nondelivery thereof an action may be maintained upon
such undertaking by the marshal or the plaintiff in the execution; but
the marshal sha]% not thereby be discharged from his liability to the
plaintiff for such property.

Skc. 278. Before the sale of property on execution, notice thereof
shall be given, as follows:

First. In case of personal property, by posting a written or printed
notice of the time and place of sale in three public places within five
miles of the place where the sale is to take place, not less than ten
days prior to the day of sale; one of said notices shall be posted on
t};e door of the post-office nearest to the place where the sale is to take
place;

Second. In case of real propert , b ting a similar notice, par-
ticularly describing the prgpel?t;, yfor }fropu‘;swegks prior to the day of
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sale, in three public places as provided in the first subdivision of this
section and publishing a copy thereof once a week, for the same period,
in a newspaper published nearest to the place of sale,

Sec. 279. All sales of property upon execution shall be made by
auction, between nine o’clock in the morning and four o’clock in the
afternoon. After sufficient property has been sold to satisfy the exe-
cution, no more shall be sold. Neither the officer holding the execu-
tion nor his deputy shall become a purchaser or be interested in any
purchase at suc;})x sale. When the sale is of personal property capa-
ble of manual delivery, and not in the possession of a third person,
association, or corporation, it shall be Witlll)in view of those who attend
the sale, and be sold in such parcels as are likely to bring the highest
price, and when the sale is of real property, and consists of several
known lots or parcels, they shall be sold separately or otherwise, as is
likely to bring the highest price, or when a portion of such real pro
erty is claimed by a third person and he requires it to be sold
separately, such portion of it shall be sold separately.

SEc. 280. If, at the time appointed for the sale, the marshal should
be prevented from attending at the place appointed, or, being present,
should deem it for the advantage of all concerned to postpone the sale
for want of purchasers, or other sufficient cause, he may postpone the
sale not exceeding one week next after the day appointed, and.so
from time to time for the like cause, giving notice of every adjourn-
ment by public proclamation made at the same time. The marshal for
like causes may also adjourn the sale from time to time, not exceedin
thirty days beyond the day at which the writ is made returnable, wi
the consent of the plaintiff indorsed upon the writ.

Sec. 281. When the purchaser of any personal property capable of
manual delivery, and not in the possession of a t| ir(F person, associa-
tion, or corporation, shall pay the purchase money, the marshal shall
deliver to bim the property, and if desired shall give him a bill of sale
containing an acknowledgment of the payment. In all other sales of
personal property the marshal shall give the purchaser a bill of sale
with the like acknowledgment. .

Sec. 282. Whenever, after the entry of judgment, a period of five
vears shall elapse withoutan execution being issued on such judgment,
thereafter an execution shall not issue except as in this section provided:

First. The party in whose favor a judgment is given shall file a
motion with the clerk of the court where t%e judgment is entered for
leave to issue an execution. The motion shal{ state the names of the
parties to the judgment, the date of its entry, and the amount claimed
to be due thereon, or the particular property of which the possession
was thereby adjudged to such party remaining undelivered. The
motion shall be subscribed and verified in like manner as a complaint
in an action;

Second. At any time after filing such motion the party may cause a
summons to be served on the judgment debtor in like manner and with
like effect as in an action. In case such judgment debtor be dead, the
summons may be served upon his representative by publication as in
the case of a nonresident, or by actual service of the summons;

Third. The summons shall be substantially the same as in an action,
but instead of a notice therein required it shall state the amount claimed
or the property sought to be recovered, in the manner prescribed in
subdivision one of this section;

Fourth. The judgment debtor, or, in case of his death, his repre-
sentatives, may tile an answer to such motion within the time allowed
to answer a complaint in an action, alleging any defense to such motion
which may exist. If no answer be filed within the time prescribed,
the motion shall be allowed of course. The moving party may demur
or reply to the answer. The party opposed to the motion may demur



FIFTY-SIXTH CONGRESS. Srss. I. Ca. 786. 1900. 379

to the same or to the reply. The pleading shall be subscribed and veri-
fied and the proceedings conducted as in an action;
Fifth. The word ‘‘ representatives” in this section shall be deemed
to include any or all of the persons mentioned in subdivision two of
section two hundred and sixty-seven in whose possession property of
the judgment debtors may be which is liable to be taken and sold or
delivered in satisfaction of the execution and not otherwise;
Sixth. The order shall specify the amount for which execution is to
issue, or the particular property possession of which is to be delivered;
it shall be entered in the journal and docketed as a judgment, and a
roll thereafter prepared and filed, or a final record made of the pro-
ceedings, as the case may be, in the same manner as a judgment.
Sec. 283. Whenever real property is sold on execution the pro- ot firmation of sale
visions of this section shall apply to the subsequent proceedings. ceedings thereon.”
First. The plaintiff in the writ of execution shall be entitled, on
motion therefor, to have an order confirming the sale at the term next
following the return of the execution, or if it be returned in term §ime,
then at such term, unless the judgment debtor, or, in case of his death,
his representative, shall file with the clerk ten days before such term,
or if the writ be returned in term time, then five days after the return
thereof, his objections thereto; :
Second. If such objections be filed, the court shall, notwithstanding,
allow the order confirming the sale, unless on the hearing of the motion
it shall satisfactorily appear that there were substantial irregularities
in the proceedings concerning the sale, to the probable loss or injury
of the party objecting. In the latter case, the court shall disallow the
motion and direct that the property be resold, in whole or in part, as
the case may be, as upon an executior received of that date; o
Third. Upon the return of the execution the marshal shall pay the
proceeds of the sale to the clerk, who shall then apply the same, or so
much thereof as may be necessary, in satisfaction of the judgment. If
an order of resale be afterwards made, and the property sell for a greater
amount to any person other than the former purchaser, the clerk shall
first repay to such purchaser the amount of his bid out of the proceeds
of the latter sale;
Fourth. Upon a resale the bid of the purchaser at the former sale
shall be deemed to be renewed and continue in force, and no bid shall
be taken except for a greater amount. If the motion to confirm be
not heard andp decided at the term at which it is made, it may be con-
tinued and heard and determined before the judge, or at any term
thereafter. An order confirming a sale shall be a conclusive determi-
nation of the regularity of the proceedings concerning such sale, as to
all persons, in any other action, or proceeding whatever;
ifth, If, after the satisfaction o? the judgment, there be any pro-
ceeds of the sale remaining, the clerk shall pay such proceeds to the
{)lzdgment debtor, or his representative, as the case may be, at any time
efore the order is made, upon the motion to confirm the sale, pro-
vided such party file with the clerk a waiver of all objections made or
to be made to the proceedings concerning the sale; but if the sale be
confirmed, such proceeds shall be paid to such party of course, other-
"wise they 1fhall remain in the custody of the clerk until the sale of the
property has been disposed of. . i
_SEc. 284. If the pt?x%shaser of real property sold on execution, or ,Who lable forpur
his successor in interest, be evicted therefrom in consequence of the of eviction” of pur-
reversal of the judgment, he may recover the price paid, with legal :
Interest and the costs and disbursements of the action by which he
was evicted, from the plaintiff in the writ of execution. _ bt
Skc. 285. When property liable to an execution against several , Contrbatonamong
persons is sold thereon, and more tBan a due proportion of the judg- ors.
ment is levied upon the property of one of them, or oneof them pays
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without a sale more than his proportion, he may compel contributions
from the others; and when a judgment is against several, and is upon
an obligation or contract of one of them as security for another, and
the surety pays the amount, or any part thereof, either by sale of his
froperty or before sale, he may compel repayment from the principal.
n such cases the person so paying or contributing shall be entitled to

the benefit of the judgment to enforce contribution or repayment, if
within thirty days after his payment he file with the clerk of the court
where the judgment was rendered notice of his payment and claim to
contribution or repayment; upon filing such notice the clerk shall
make an entry thereof in the margin of the docket where the judg-
ment is entered.

oS3l of real prop-  Sgc. 286. Upon a sale of real property, when the estate is less than

and when subject to & leasehold of two years’ unexpired term, the sale shall be absolute.

redemaption., In all other cases such property shall be subject to redemption, as
hereinafter provided in this chapter. At the time of sale the marshal
shall give to the purchaser a certificate of the sale containing— -

First. A particular description of the property sold;

Second. The price bid for each distinct lot or parcel;

Third. The whole price paid;

Yourth. When subject to redemption, it shall be so stated.

The matters contained in such certificate shall be substantially stated
in the marshal’s return of his proceedings upon the writ.

Whomay redeem.  SEc. 287. Property sold subject to redemption, as provided in the
last section, or any part thereof separately sold, may be redeemed by
the following persons, or their successors in interest:

First. The judgment debtor, or his successor in interest, in the
whole or any part of the property separately sold;

Second. A creditor having a lien by judgment, or mortgage, on any
portion of the property, or any portion of any part thereof, separately
sold, subsequent in time to that on which the property was sold.

The persons mentioned in subdivision two of this section, after hav-
ing redeemed the property, are to be termed redemptioners.

ahen lien creditor  Sgc, 288. A lien creditor may redeem the property within sixty

chuser. P days from the date of the order confirming the sale, by paying the
amount of the purchase money, with interest at the rate of eight per
centum per annum thereon from the time of sale, together with the
amount of any taxes which the purchaser may have paid thereon, and
if the purchaser be also a creditor having a lien prior to that of the
redemptioner, the amount of such lien with interest.

mapeD Jlen creditor Skc. 289. If the property be so redeemed, any other lien creditor

redemptioner. may, within sixty days from the last redemption, again redeem it, on
paying the sum paid on the last redemption, with interest at the rate
of eight per centum per annum thereon from the date of the last pre-
ceding redemption in addition. together with any taxes which the last
redemptioner may have paid thereon, and, unless his lien he prior to
that of such redemptioner, the amount of such lien, with mterest.
The property may he again, and as often as any lien creditor or
redemptioner is disposed, redeemed from the last previous redemp-
tioner, within sixty days from the date of the last redemption, on pay-
ing the sum paid on the last previous redemption. with interest at the
rate of eight per centum per annum thereon from the date of such
previous redemption, together with the amount of any taxes paid
thereon by such last redemptioner, and the amount of any liens held
by such last redemptioner, prior to his own, with interest.

dopien Judgment Sec. 200. The judgment debtor, or his successor in interest, may
redeem the property at any time prior to the confirmation of sale, on
paying the amount of the purchase money, with interest at the rate
of eight per centum per anuum thereon from the date of sale, together
with the amount of any taxes which the purchaser may have paid
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thereon after the purchase. But if the judgment debtor do not
redeem until after the confirmation of the sale, thereafter he shall
redeem within twelve months from such order of confirmation and
not otherwise.

Sec. 291. If redemption be not made as prescribed in this Act, or
when redemption is made and a period of sixty days shall have elapsed
without any other redemption, the purchaser or the redemptioner, as
the case may be, shall be entitled to a conveyance from the marshal.
If the judgment debtor redeem at any time before the time for redemp-
tion expires, the effect of the sale shall terminate and he shall be restored
to his estate. :

Sec. 292. The mode of redeeming shall be as provided in this sec-

tion. .
The person seeking to redeem may redeem by paying to the mar-
shal the sum required. The marshal shall give the person redeeming
a certificate, as in case of sale on execution, adding therein the sum
paid on redemption, from whom redeemed, and the date thereof and
shall at once give notice of such redemption to the party from whom
redeemed. A party seeking to redeem shall submit to the marshal
the evidence of his right thereto, as follows:

First. If he be a lien creditor, a copy of the docket of the judg-
ment under which he claims the right to redeem, certified by the clerk
of the court wheré such judgment is docketed, or if he seek to redeem
upon a mortgage, the certificate of the record thereof;

Second. A copy of any assignment necessary to establish his claim,
verified by the affidavit of himself or agent; an affidavit by himself or
agent showing the amount then actually due on the judgment or
mortgage;

Third. If the redemptioner or purchaser bave a lien prior to that of
the lien creditor seeking to redeem, such redemptioner or purchaser
shall submit to the marshal the like evidence thereof and of the
amount due thereon, or the same may be disregarded.

When two or more persons apply to the marshal to redeem at the
same time, he shall allow the person having the prior lien to redeem
first, and so on. The marshalpshall immediately pay the money over
to the person from whom the property is redeemed, if he attend at
the redemption, or if not, at any time thereafter when demanded.
Where a marshal shall wron uﬁy refuse to allow any person to
redeem, his right thereto shall not be prejudiced thereby, and upon
the submission of the evidence and the tender of the money to the
marshal as herein provided, he may be required by crder of the court
or gudge thereof to allow such redemption. .

EC. 293. Until the expiration of the time allowed for redemption,
the court or judge thereof may restrain the commission of waste on
the property by order granted with or without notice, on the applica-
tion of the purchaser or judgment creditor; but it shall not be deemed
waste for the person in possession of the property at the time of sale
or entitled to possession afterwards during the period allowed for
redemption to continue to use it in the same manner in which it was
previously used, or to use it in the ordinary course of husbandry, or
to make the necessary repairs to buildings thereon, or to use wood or
timber on the property therefor, or for the repair of fences, or for fuel
in his family while he occupies the property.

Skc. 294. The purchaser from. the day of sale until a resgle or a
redemption, and a redemptioner from the day of his redemption until
another redemption, shall be entitled to the possession of the property
purchased or redeemed, unless the same be in the possession of a ten-
ant holding under an unexpired lease, and in such case shall be entitled
to receive from such tenant the rents or the value of the use and occu-
pation thereof during the same period.
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SEc. 295. After the issuing of an execution against property, and
upon proof by the affidavit of the plaintiff in the writ, or otherwise,
to the satisfaction of the court or judge thereof that the judgment
debtor has property liable to execution which he refuses to apply
toward the satisfaction of the judgment, such court or judge may, by
an order, require the judgment debtor to appear and answer under
oath concerning the same before such court or judge, or before a
referee appointed by such court or judge, at a time and place specified
in the order.

SEc. 296. On the appearance of the judgment debtor, he may be -
examined on oath concerning his property. His examination, if
1equired by the plaintiff in the writ, shall be reduced to writing and
filed with the clerk by whom the execution was issued. Either party
may examine witnesses in his bebalf, and if by such examination it
appear that the judgment debtor has any property liable to execution
the court or judge before whom the proceeding takes place, or to
whom the report of the referee is made, shall make an order requiring
the judgment debtor to apFly the same 1n satisfaction of the judgment,
or that such property be levied on, by execution, in the manner an
with the effect as provided in this chapter, or both, as may seem most
likely to effect the object of the proceeding.

SEc. 297. At the time of allowing the order prescribed in section
two hundred and ninety-six, or at any time thereafter pending the
proceeding, the court or judge may make an order restraining the
Judgment debtor from selling, transferring, or in any manner dispos-
ing of any of his property liable to execution pending the proceeding.
For disobeying any order or requirement authorized by sections two
hundred and ninety-five, two hundred and ninety-six, and two bun-
dred and ninety-seven the judgment debtor may be punished as for a
contempt. :

Sec. 298. Instead of the order requiring the attendance of the judg-
ment debtor, as tprovided in the last two sections, the court or judge
may, upon proof by affidavit of the party, or otherwise to his satisfac-
tion, that there is danger of the debtor leaving the district, or conceal-
ing himself therein, and that there is reason to believe he has property
which he unjustly refuses to apply to such judgment, issue a warrant
requiring the marshal to arrest Eim and bring him before the court or
judge. Upon being brought before the court or judge he may be
examined on oath, and if 1t then appear that there is danger of the
debtor leaving the district, and thatie has property which he unjustly
refused to apply to such judgment, he may be ordered to enter into an
undertaking with one or more sureties that he will from time to time
attend before the court or judge, as may be directed, and that he will
not, during the pendency of the proceedings, dispose of any portion of
his property not exempt from execution. In default of entering into
such undertaking he may be committed to jail by warrant of the judge.

Sec. 299. Whenever the marshal, Wit]]’l an execution against the
property of the judgment debtor, shall apply to any person or officer
mentioned in subdivision three of section one hundred and forty for
the purpose of levying on any property therein mentioned, such person
or officer shall forthwith give to tge marshal a certificate in the manner
prescribed in section one hundred and forty-two. If such person or
officer refuse to do so, or if the certificate be unsatisfactory to the
plaintiff in the writ, he may in like manner have the order prescribed
in such section against such person or officer. Thereafter the proceed-
ing upon such order shall be conducted in the manner prescribed from
§ecfiop one hundred and fifty-two to section one hundred and sixty-one,
inclusive.

Sec. 300. No public officer shall be liable as garnishee for moneys
in his possession as such officer, belonging to or claimed by any judg-
ment debtor. -
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CHAPTER THIRTY-TWO.

OF ACTIONS TO RECOVER THE POSSESSION OF REAL PROPERTY.

See. Sec.

301. Who may bring such action, and | 308. Order to make survey of ‘the prop-
against whom. erty. '

302. When landlord may be made de- | 309. Same subject.
fendant in place of tenant. 310. Action not to be prejudiced by

303. What to be pleaded in complaint. alienation of person in possession.

304. Defendant not to be allowed to give | 311. Mortgagee can not maintain action
evidence in certain matters, un- against mortgagor.
less. Judgment, when conclusive | 312. Action by tenant in common or for
against landlord. dower, what must be shown.

305. What the jury shall find by their | 313. Action against lessee on failure to
verdict. y rent.

306. What damages may be recovered, | 314. Wﬁn judgment conclusive, and
and when the value of permanent upon whorm.
improvements may be set off | 815. Possession not to be affected by or-
against such damages. der allowing new trial.

307. Verdict when right of possession | 316. Admeasurement of dower after
expires after commencement of judgment.
action.

SEc. 301. Any person who has a legal estate in real property, and a Whomay bring such
present right toytlll)e ssegsion therecg;?, may recover such ession, whom, 14

with damages for witholding the same, by an action. Such action

shall be commenced against the person in the actual possession of the

property at the time, or, if the property be not in the actual posses-

sion of anyone, then against the person acting as the owner thereof.

Skc. 302. A defendant who is in actnal possession may, for answer, borien landlord may
plead that he is in possession only as tenant of another, naming him place of tenant.
and his place of residence; and thereupon the landlord, if he apply
therefor, shall be made defendant in place of the tenant, and the action
shall proceed in all respects as if originally commenced against him.

If the landlord do not apply to be made defendant within the day the
tenant is allowed to answer, thereafter he shall not be allowed to, but
he shall be made defendant if the plaintiff require it. If the landlord
be made defendant on motion of the plaintiff, he shall be required to
appear and answer within twenty days from notice of the pendency of

e action and the order making him defendant, or such further time
as the court or judge thereof may prescribe.

Sec. 303. The plaintiff in his complaint shall set forth the nature of , What tobe pleaded
his estate in the property, whether it be in fee, for life, or for a term
of years, and for whose life, or the duration of such term, and that he
is entitled to the possession thereof, and that the defendant wrongfully
withholds the same from him to his damage in such sum as may be
therein claimed. The property shall be described with such certaint
as to enable the possession thereof to be delivered if a recove}gr be had.

SEc. 304. The defendant shall not be allowed to give in evidence any _ Defendantnot tobe
estate in himself, or another in the property, or any license or right dence in certain mat-
to the possession thereof, unless the same be pleaded in his answer. te nrles
If so pleaded, the nature and duration of such estate, or license, or
right to the possession shall be set forth with the certainty and partic-
ularitg required in a complaint. If the defendant does not defend for
the whole of the property, he shall specify for what particular part he
does defend. In an action against a tenant the judgment shall be con- Judgment, when
clusive against the landlord who has been made defendant in place of iandlord.
the tenant to the same extent as if the action had been originally
commenced inst him. .

SEc. 805. The jury by their verdict shall find as follows: Aol by ey Y shall

First. If the verdict be for the plaintiff, that he is entitled to the
possession of the property described in the complaint, or some part
thereof, or some undivideg share or interest in either, and the nature
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and duration of his estate in such property, part thereof, or undivided
share or interest in either, as the case may be;

Second. If the verdict be for the defendant, that the plaintiff is not
entitled to the possession of the property described in the complaint,
or to such part thereof as the defendant defends for, and the estate in
such property or part thereof, or license or right to the possession of
either, established on the trial by the defendant, if any; in effect as
the same required to be pleaded. :

Sec. 306. The plaintiff shall only be entitled to recover damages for
withholding the property for the term of six years next preceding the
commencement of the action, and for any period that may elapse from
such commencement to the time of giving a verdict therein, exclusive
of the use of permanent improvements made by the defendant. When
permanent improvements have been made upon the property by the
defendant, or those under whom he claims, holding under color of,
title adversely to the claim of plaintiff, in good faith, the value thereof
at theﬁ‘ time of trial, not exceeding such damages, shall be allowed as a
set-off. ‘

Skc. 307. If the right of the plaintiff to the possession of the property
expire after the commencement of the action, and before the trial, the
verdict shall be given according to the fact, and judgment shall be
given only for the damages.

Skc. 308. The court or judge thereof, on motion, and after notice to’
the adverse party, may, for cause shown, grant an order allowing the
party applying therefor to enter upon the property in controyersy,
and make survey and admeasurement thereof, for the purposes of the
action.

Skc. 309. The order shall describe the property, and a copy thereof
shall be served upon the defendant, and thereupon the party may enter
upon the property and make such survey and admeasurement, but if any
unnecessary injury be done to the premises he shall be liable therefor.

Skc. 310. An action for the recovery of the possession of real prop-
erty against a person in possession can not be prejudiced by any alien-
ation made by such person either before or after the commencement of
the action; but if such alienation be made after the commencement
of the action, and the defendant does not satisfy the judgment recov-
ered for damages for withholding the possession, such damages may
be recovered by action against the purchaser.

Sec. 311. A mortgage of real property shall not be deemed a con-
veyance so as to enable the owner of the mortgage to recover posses-
sion of the real property without a foreclosvre and sale according to
law, and a judgment thereon.

SEc. 312. In an action for the recovery of dower before admeasure-
ment, or by a tenant in common of real property against a cotenant,
the plaintitf shall show, in addition to the evidence of his right of pos-
session, that the defendant either denied the plaintifP’s right or did
some act amounting to such denial.

Skc. 313. When in case of a lease of real property and the failure of
tenant to pay rent, the landlord has a subsisting right to reenter for
such a failure, and may bring an action to recover the possession of
such property, and such action is equivalent to a demand of the rent
and a reentry upon the property. But if, at any time before judgment
in such action, the lessee or his successor in interest as to the whole or
a part of the property pay to the plaintiff or bring into court the
amount of rent then in arrear, with interest, and the costs of the action,
and perform the other covenants or agreements on the part of the les-
see, ﬁe shall be entitled to continue in the possession according to the
terms of the lease.

Sec. 314. In an action to recover the possession of real property the
judgment therein shall be conclusive as to the estate in such property
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- and the right to the Eossession thereof, so far as the same is thereby

determined, upon the party against whom the same is given and
against all persons claiming from, through, or under such party after
the commencement of such action, except as in this section provided.
When service of the summons is made by publication and judgment
is given for want of answer, at any time within two years from the
entry thereof, the defendant or his successor in inferest as to the
whole or any part of the property shall, upon application to the court
or judge thereof, be entitled to an order vacating the judgment and
granting him a new trial upon the payment of the costs of the action.

SEc. 315. If the plaintiff has taken possession of the property before
the judgment is set aside and a new trial granted, as provided in the
section %ast preceding, such possession shall not be thereby affected in
any way, and if judgment be given for the defendant in the new trial
he shall be entitled to restitution by execution in the same manner as
if he were plaintiff.

SEC. 816. In an action to recover the possession of real property
by a tenant in dower or his successor in interest, if such a state in
dower has not been admeasured before the commencement of the
action, the plaintiff shall not have execution to deliver the possession
thereof until the same be admeasured, as follows:

First. At any time after the entry of judgment in favor of the
plaintiff, he may, upon notice to the adverse rty, move the court for
the appointment of referees to admeasure tl?: dower out of the real
property of which the possession is recovered by the action. The
court shall allow such motion unless it appear probable on the hear-
ing that a partition of such property can not be made without preju-
dice to the interests of the other owners. In the latter case the court
shall disallow the motion, and thereafter the plaintiff shall only pro-
ceed for partition or sale of such real property as provided in the
chapter of this code entitled *‘Of Actions for the Partition of Real
Property;” '

Second. If the court allow the motion, thereafter the proceedings
shall be conducted as provided in such chapter. At any time after
the confirmation of the report of the referees the plaintiff may have
execution for the delivery of the possession of the property according
to the admeasurement thereof, and for the damages recovered, if any,
for withholding the same, if such damages remain unsatisfied;

Third. If the motion for admeasurement be made at the term at
which judgment was given, the notice thereof shall be served on the
adverse party at such time as the court by general rule or special
order may prescribe.

CHAPTER THIRTY-THREE.

OF ACTIONS FOR NUISANCE, WASTE, AND TRESPASS ON REAL PROPERTY.

Sec. | Sec.
817. Private nuisance, and action there- | 320. Sureties in undertaking, when to

for; when warrant allowed to justify. .
abate it. 321. Action for waste, and judgment
318. How warrant issued, and mode of I therein. . .
: %roceeding under. | 322. Actions for trespass in icular
319. When defendant may have stay of j cases, and of judgment therein.
warrant. ; 823. Same subject.

Skc. 317. Ang person whose property is affected bly; a private
puisance, or whose personal enjoyment thereof is in like manner
thereby affected, may maintain an action for damages therefor. If
]udtiment be given for the plaintiff in such action, he may, in addition
to the execution to enforce the same, on motion, have an order allow-
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ing a warrant to 1ssue to the marshal to abate such nuisance. Such -
motion must be made at the term at which judgment is given, and
shall be allowed of course, unless it appear on the hearing that the
nuisance has czased, or that such remedy is inadequate to abate or
prevent the continuance of the nuisance, in which latter case the
plaintiff may proceed to have the defendant enjoined.

Skc. 318. I}) the order be made, the clerk shall thereafter, at an
time within six months, when requested by the plaintiff, issue suc
warrant directed to the marshal, requiring him forthwith to abate the
nuisance at the expense of the defendant, and return the warrant as
soon thereafter as may be, with his proceedings indorsed thereon.
The expense of abating the nuisance may be levied by the marshal on
the property of the de%endant, and in this respect the warrant is to be
deemed an execution against property. -

SEc. 319. At any time before the order is made, or the warrant
issues, the defendant may, on motion to the court or judge thereof,
have an order to stay the issue of such warrant for such period as may
be necessary, not exceeding six months, and to allow the defendant to -
abate the nuisance himsel%, upon his giving an undertaking to the
plaintiff in a sufficient amount, with one or more sureties, to the satis-
faction of the court or judge thereof, that he will abate it within the
time and in the manner specified in such order.

Skc. 320. If the plaintiff is not notified of the time and place of the
application for the order provided for in section three hundred and
nineteen, the sureties therein provided for shall justify as bail upon
arrest, otherwise such justification may be omitted, unless the plaintiff
require it. If such order be made and undertaking given, and the
defendant fails to abate such nuisance within the time specified in said
order, thereafter, at any time within six months, the warrant for the
abatement of the nuisance may issue as if the same had not been
stayed.

Ec. 321. If a guardian, tenant in severalty or in common for life
or for years, of real property, commit waste thereon, any person
injured thereby may maintain an action for damages therefor against
such guardian or tenant, in which action there may be judgment for
treble damages, forfeiture of the estate of the party committing or
permitting the waste, and of eviction from the property. But judg-
ment of forfeiture and eviction shall only be given in favor of the
person entitled to the reversion against the tenant in possession when
the injury to the estate in reversion is determined in the action to be
equal to the value of the tenant’s estate or unexpired term, or to have
been done or suffered in malice.

SEc. 322. Whenever any person shall cut down, girdle, or otherwise
injure, or carry off any tree, timber, or shrub on the land of another
person, or on the street or highway in front of any person’s house,
village, town, or city lot, or cultivated grounds, or on the commons or
public grounds of any village, town, or city, or on the street or high-
way in front thereof, without lawful authority, in an action by such
person, village, town, or city against the person committing such tres-
passes, or any of them, if judgment be given for the plaintiff it shall be
given for treble the amount of damages claimed or assessed therefor,
as the case may be.

Sec. 323. If upon the trial of such action it shall appear that the
trespass was casual or involuntary, or that the defendant had probable
cause to believe that the land on which such trespass was committed
was his own. or that of the person in whose service or by whose direc-
tion the act was done, or that such tree or timber was taken from unin
closed woodland for the purpose of repairing any public highway or
bridge upon the land or adjoining it, judgment shalfonly be given for
single camages.
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CHAPTER THIRTY-FOUR.

ACTIONS ON OFFICIAL UNDERTAKINGS, AND FOR FINES AND FORFEITURES.

Sec. Sec.
324. Official undertakings, to whom | 329. Who may maintain action for fines
deemed a security. and forfeitures.
325. Who may maintain action thereon. | 330. Actions for penalties not to exceed
326. When leave must be obtained be- certain amount.
fore action can be commenced. 331. Judgment by collusion between
327. Judgment no bar to action for an- plaintiff and defendant.
other delinquency. 332. Disposition of fines and forfeitures.

328. Amount of judgment. i

Sec. 324. The official undertaking or other security of a public offi-
cer to any county, city, town, or other municipal or public corporation
of like character therein, shall be deemed a security to the United
States, or to such city, town, or other municipal or public corporation
as the case may be, and also to all persons severally for the official
delinquency against which it is intended to provide.

Sec. 325. When a public officer, by official misconduct or neglect of
duty, shall forfeit his official undertaking or other security, or render
his sureties therein liable upon such undertaking or other security,
any person injured by such misconduct or neglect, or who is by law
entitled to the benefit of the security, may maintain an action thereon
in his own name, against the officer and 'his sureties, to recover the
amount to which he may by reason thereof be entitled.

SEc. 326. Before sucK action can be commenced by a plaintiff other
than the United States, or the municipal or public corporation named
in the undertaking or other security, leave shall be obtained of the
court or judge thereof where the action is triable. Such leave shall
be granted upon the production of a certified copy of the undertaking
or other security, and an affidavit of the plaintiff, or some person in
his behalf, showing the delinquency. But if the matters set forth in
the affidavit be such that, if true, the party applying would clearly not
be entitled to recover in the action, the leave sll)lall not be granted. If
it does notappear from the complaint that the leave herein provided for
has been granted, the defendant on motion shall be entitled to judgment
of nonsait; if it does, the defendant may controvert the allegation,
anddif tlhe issue be found in his favor, judgment may be given ac-
cordingly. '

Skc. 327. A judgment in favor of a party for one delinguency shall
not preclude the same or another party from maintaining another
action on the same undertaking, or other security, for another delin-
quency.

Skc. 328. Inanaction upon an official undertaking or other security,
if judgment has already been recovered against the surety therein,
other than by confession, equal in the aggregate to the penalty or any
part thereof of such undertaking or other security,and if such recov-
ery be established on the trial, judgment shall not be given against
such surety for an amount exceeding such penalty, or such portion
thereof asis not already recovered against him.

SEC. 329. Fines and forfeitures may be recovered by an action in
!;he name of the officer or person to whom they are by law given, or
in the name of the officer or person who by law is authorized to
prosecute for them.

SEc. 330. When an action shall be commenced for a penalty which
by law is not to exceed a certain amount, the action may be commenced
for that amount, and if judgment be given for the plaintiff, it may be
for such amount or less, in the discretion of the court, in proportion
to the offense.

SEC. 831. A recovery of a judgment for a penalty or forfeiture by
collusion between the plaintiff and defendant, with intent to save the
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defendant, wholly or partially, from the consequences contemplated by
law, in case where the penalty or forfeiture is given, wholly or partly,
to the person who prosecutes, shall not bar the recovery of the same
by another person. )
JDisposition of fmes  Sgc. 332. Fines and forfeitures not specially granted or otherwise
) appropriated by law, when recovered, shall be paid to the clerk of the

district court. Whenever, by the provisions of law, any property, real
or personal, shall be forfeited to the United States, or to any officer
for its use, the action for the recovery of such property may be com-
menced wherever the defendant may be found, or wherever such prop-
erty may be. :

CHAPTER THIRTY-FIVE.

ACTIONS BY AND AGAINST PUBLIC COCRPORATIONS AND OFFICERS.

Sec. Sec.
333. How actions may be maintained by | 335. How pleadings of public corpora-
public corporations, and for what tions verified.
causes. 336. How judgment inst public cor-
334. Actions against public corporations, poration satisfied.

and what causes.

Howactionsmaybe  Sge. 333. An action may be maintained by any incorporated town
Corpomtions, wad to school district, or other publie corporationyof l%ke clfgl?acter in the
, What causes. district in its corporate name, and upon a cause of action accruing to
it in its corporate character, and not otherwise, in either of the fol-
lowing cases:
First. Upon a contract made with such public corporation;

Second. Upon a liability prescribed by law in favor of such public

. co%):)ration;
ird. To recover a penalty or forfeiture given to such public cor-
poration;

Fourth. To recover damages for an injury to the corporate rights
or property of such public corporation. )

pactionsagainsipub,  SEC. 334. An action may be maintained against any of the public
for what causes.” corporations in the district mentioned in the last preceding section in
its corporate character, and within the scope of 1ts authority, or for
an injury to the rights of the plaintiff arising from some act or omission
of such public corporation.
How pleadings of Sgc. 335. In such actions the pleadings of the public corporation
Rre verified, shall be verified by the chief officer representing it in its corporate
capacity or by such other officer, agent, or attorney as he may des-
ignate, in the same manner as if such officer were a defendant in the
) action.
againet publs memy SEC. 836, If judgment be given for the recovery of money or dam-
rations satisfied. ages against a public corporation, no execution shall issue thereon for
the collection of such money or damages, but such judgment in such
respect shall be satisfied as follows:
irst. The party in whose favor such judgment is given may, at any
time thereafter. when an execution might issue on a like judgment
against a private person, present a certified transeript of the record
thereof to the otlicer of such public corporation who is authorized to
draw orders on the treasurer thereof;

Second. On the presentation of such transcript. such officer shall
draw an order on such treasurer for the amount of the judgment in
favor of the party for whom the same was given. Thereafter such
order shall be presented for payment, and paid, with like effect and in
like manner as other orders upon the treasurer of such public corpo-
ration:

Third. The certified transeript herein provided for shall not be fur-
nished by the clerk, unlessat the time an execution might issue on such
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judgment if the same were against a private person, nor until satisfac-
tion of the judgment in respect to such money or damages be acknowl-
edged as in ordinary cases. The clerk shall include in the transcript a
memorandum of such acknowledgment of satisfaction and the entry

thereof.

Unless the transeript contain such memorandum no order

upon the treasurer shall issue thereon.

CHAPTER THIRTY-SIX.

OF ACTIONS TO AVOID CHARTERS, LETTERS PATENT, AND TO PREVENT

THE USURPATION OF AN
THE RIGHT THERETO.

8ec.

337. Scire facias and quo warranto abol-
ished.

338. Action against public or private cor-
poration to be commenced on the
direction of the governor.

339. Action to annul the -existence of
corporation.

340. Action for the usurpation of office
or-franchise.

341. Who to prosecute actions, pleadings
by whom verified, how leave
granted, and who deemed co-
plaintiff. :

342. Duty of prosecuting attorney as to

OFFICE OR FRANCHISE AND TO DETERMINE

Sec.

343. When relator’s right may be pleaded
and determined in the action.

. If judgment be given in favor of re-
lator what he may do.

. Relator after judgment may have
action for damages.

. Actionsagainstseveral personsclaim-
ing office or franchise.

. Judgment against usurper. Court

5 Iélay fine him.

. Ju ent against corporation.

. Cop%vu(l)f judgment roll to be filed.

. How judgment enforced. .

commencing action.

Scire facias and quo

Skc. 337. The writ of scire facias, the writ of quo warranto, and e e

proceedings by information in the nature of quo warranto are abol-
ished, and the remedies heretofore obtainable under those forms may
be obtained by an action in the mode prescribed in this chapter.

Sec. 338. An action may be maintained in the name of the United | Action agatnstpub .
States, whenever the governor shall so direct, against a corporation tion to be commenced
either public or private, for the purpose of avoiding the act of incor- govemor, ofthe
poration, or the act renewing or mogi(;ying its corporate existence, on
the ground that such act or either of them was procured upon some
fraudulent suggestion or concealment of a material fact by the per-
sons incorporated, or some of them, or with their knowledge and con-
sent; or for annulling the existence of such corporation, when the
same has been formed under any general law operating in this district
therefor, on the ground that such incorporation, or any renewal or
modification thereof, was procured in like manner. .

SEc. 339. An action may be maintained in the name of the United
States against a corporation other than a public one on leave granted
by the court or judge thereof where the action is triable, for the pur-
pose of avoiding the charter or annulling the existence of such cor-
poration, whenever it shall—

First. Offend against any of the provisions of the acts, or either of
them, creating, renewing, or modifying such corporation or the pro-
visions of any general law under which it became incorporated; or,

_Second. Violate the provisions of any law by which such corpora-
tion forfeits its charter by abuse of its powers; or, .

Third. Whenever it has forfeited its privileges or franchises by fail-
ure to exercise for a period of one year its powers; or,

Fourth. Whenever it has done or omitted any act which amounts
to a surrender of its corporate rights, Ellgevileges, and franchises; or,

Action to annul the
existence of corpora-
tion.

Fifth. Whenever it exercises a franchise or privilege not conferred
upon it by law.
Sixth. Whenever any such corporation or association of persons

shall combine for the purpose of forming a trust or agreement to pre-
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vent competition or to control the price, production or sale of any
goods, produets, or' merchandise.

Sec. 340. An-action may be maintained in the name of the United
States upon the information of the United States attorney or upon the
relation of a private party against the person offending 1n the follow-
in%cases:

irst. When any person shall usurp, intrude into, or unlawfully
hold or exercise any public office, civil or military, or any franchise
within the district, or any office in a corporation, either public or pri-
vate, created or formed by or under the authority of the distriet; or,

Second. When any public officer has done or suffered an act which,
by the provisions of law, makes a forfeiture of his office; or,

Thiré). When any association or number of persons act within the
district as a corporation without being duly incorporated.

Sec. 341. The actions provided for in this chapter shall be com-
menced and prosecuted by the United States attorney. When the
action is upon the relation of a private party, as allowed in section
three hundred and forty, the pleadings on behalf of the district shall
be verified by such relator as if he were the plaintiff in the action, or
otherwise as provided in section seventy-one; in all other cases such
pleading shall be verified by the attorney in like manner, or otherwise
as provided in such section. When an action can only be commenced
by leave as provided in section three hundred and thirty-nine, such
leave shall be granted when it appears by affidavit that the acts or
omissions in such section specified Eave been done or suffered by such
corporation. When an action is commenced on the information of a
private person, as allowed in section three hundred and forty, having
an interest in the question, such party, for all the purposes of the
action, and as to the effect of any judgment that may be given therein,
shall be deemed a coplaintiff.

Sec. 342. When directed by the governor, as preseribed in section
three hundred and thirty-eight, it shall be the duty of the prosecuting
attorney to commence the action therein provid}(;d for accordingly.
In all other actions provided for in this chapter it shall be his duty to
commence such action upon leave given where leave is required in
every case of public interest, whenever he has reason to believe that
a cause of action exists and can be proven, and also for like reasons in
every case of private interest only in which satisfactory security is
given to the district to indemnify it against the costs and expenses
that may be incurred thereby.

Sec. 343. Whenever an action is brought against a person for any
of the causes specified in subdivision one of section three hundred and
forty, the United States attorney, in addition to the statement of the
cause of action, may also separately set forth in the complaint the
name of the person rightfully entitled to the office or franchise, with
a statement of the facts constituting his right thereto. In such case,
judgment may be given upon the right of the defendant, and akso upon
the right of the person so alleged to be entitled, or only upon the
right of the defendant as justice may require.

Sec. 344, If judgment be given upon the right of the person so
alleged to be entitled, and the same be in favor of such person, he
shall be entitled to the possession and enjoyment of such franchise, or
to take upon himself the execution of such office, after qualifying
himself therefor as required by law, and to demand and receive the
possession of all the books, papers, and property of whatever nature
belonging thereto.

Sec. 345. If judgment be given upon the right and in favor of the
person so alleged to be entitled, he may afterwards maintain an action
to recover the damages which he may have sustained by reason of the
premises. In such action the defendant may be arrested and held to
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bail in the same manner and with the like effect as in other actions
where the defendant is subject to arrest.

Skc. 346. Several persons may be joined as defendants in an action
for the causes specified in subdivision one of section three hundred
and forty, and in such action their respective rights to such office or
franchise may be determined. '

SEc. 347. When a defendant, whether a natural person or a corpora-

~ tion, against whom an action has been commenced for any of the causes
specified in subdivision one of section three hundred and forty, is
etermined to be guilty of usurping, or intruding into, or unlawfully
holding or exercising any office or franchise, judgment shall be given
that such defendant be excluded therefrom. The court may also in its
gisicretionimpose a fine upon the defendant not exceeding two thousand
ollars.

Sec. 848. If it be determined that a corporation against which an
action has been commenced pursuant to this chapter has forfeited its
corporate rights, privileges, and franchises, judgment shall be given that
such corporation be excluded therefrom, and that the corporation be
dissolvex}.)o :

Skc. 349. If judgment be given against a corporation the effect of
which is that such corporation ceases to exist, or whereby any letters
patent are determined to be vacated or annulled, it shall be the duty of
the United States attorney to cause a copy of the judgment roll to be
filed with the officer issuing the certificate of corporation or the letters
patent to such corporation. :

SEc. 850. A judgment given in any action provided for in this

chapter in respect to costs and disbursements, may be enforced by
execution as a judgment which requires the payment of money, and in
all other respects obedience thereto may be ent}(r)lll')ced by attachment of
the body of the defendant, or, if the defendant be a corporation, the
body of any or all of the officers or members of such corporation refus-
ing or neglecting obedience thereto.

CHAPTER THIRTY-SEVEN.

OF ACTIONS BY AND AGAINST EXECUTORS OR ADMINISTRATORS.

Sec Sec.

351. Whatcausesof action donot survive. | 357. Executor of his own wrong not lia-

352. What causes of action do survive. ble as such.

353. When a death ensues from an in- | 358. When action may be commenced
jury. . against executor or administrator.

354. Representatives regarded as one per- | 359. Claim must be presented before ac-

son. tion can be commenced.
355. When judgment for want of answer | 360. When provisional remedies allowed
356

is evidence of assets. against executors or administra-
. Effect of inventory as evidence, and tors.

how it may be contradicted or

avoided.

_SEc. 351. A cause of action arising out of an injury to the person
dies with the person of either party, except as provided in section
three hundred and fifty-three; but the provisions of this chapter shall
not be construed so as to abate the action mentioned in section thirty-
six, or to defeat or prejudice the right of action given by section
thirty-one. :

SEc. 352. All other causes of action by one person against another,
whether arising on contract or otherwise, survive to the personal rep-
resentatives of the former and against the personal representatives of
the latter. When the cause of action survives, as herein provided, the
executors or administrators may maintain an action thereon against
the party against whom the cause of action accrued, or, after his death,
against his personal representatives.
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SEC. 353. When the death of a person is caused by the wrongful act
or omission of another, the personal representatives of the former may
maintain an action therefor against the latter, if the former might have
maintained an action, had he lived, against the latter for an injury
done by the same act or omission. Such action shall be commenced
within two years after the death, and the damages therein shall not
exceed ten thousand dollars, and the amount recovered, if any, shall be A
exclusively for the benefit of the decedent’s husband or wife and chil-
dren when he or she leaves a husband, wife, or children, him or her
surviving; and when any sum is collected it must be distributed by the
plaintiff as if it were unbequeathed assets left in his hands, after pay-
ment of all debts and expenses of administration, and when he or she
leaves no husband, wife, or children, him or her surviving, the amount
recovered shall be administered as other personal property of the
deceased person; but the plaintiff may deduct therefrom the expenses of
the action, to be allowed by the proper court upon notice, to be given
in such manner and to such persons as the court deems proper.

Skc. 354. In an action against several executors or administrators,
they shall all be considered as one person, representing their testator
or intestate, and judgment may be given and execution issued against
all of them who are defendants in the action, although the summons
be served only on part of them, in the same manner and with the like
effect as if served on all, except as provided in the next section.

SEc. 855. When a judgment is given against an executor or admin-
istrator, for want of an answer such judgment is not to be deemed
evidence of assets in his hands unless it appear that the complaint
alleged assets and that the summons was served upon him.

Sec. 356. In an action against executors or administrators, in which
the fact of their having administered the estate of their testator or
intestate, or any part thereof, is put in issue and the inventory of the
property of the geceased returned by them is given in evidence, the
same may be contradicted or avoided by evidence—

First. That any property has been omitted in such inventory, or
was not returned therein at its full value, or that since the return
thereof such property has increased in value;

Second. That such property has perished or been lost without the
fault of such executors or administrators, or that it has been fairly and
duly sold by them at a less price than the value so returned, or that
since the return of the inventory such property has deteriorated in
value. In such action the defendants can not be charged for any things
in action specified in their inventory unless it a pear that they have
been collected, or with due diligence might have been.

SEc. 357. No person is liable to an action as executor of his own
wrong for having taken, received, or interfered with the property of
a deceased person, but is responsible to the executors or administators
of such deceased person for the value of all property so taken or
received and for all injury caused by his interference with the estate
of the deceased.

SEC. 358. An action mav he commenced against an executor or
administrator at any time after the expiration of twelve months from
the granting of letters testamentary or of administration and until the
final settlement of the estate and discharge of such executor or admin-
istrator from the trust. and not otherwise.

SEc. 359. Such action shall not he commenced until the claim of the
plaintiff has been duly presented to such executor or administrator,
and by him disallowed. If such claim 1s presented after the expiration
of the period of six months, mentioned in sections eight hundred and
twenty and eight hundred and twenty-one, the executor or adminis-
trator in an action therefor shall only be liable to the extent of the
assets in his hands at the time the summons is served upon him,
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SEc. 360. In an action against an executor or administrator, as such,
the provisional remedies of arrest and attachment shall not be allowed
on account of the acts of his testator or intestate; but for his own acts
as such executor or administrator such remedies shall be allowed for
the same causes and in like manner and with like effect as in actions
generally. '

CHAPTER THIRTY-EIGHT.

GENERAL PROVISIONS RELATING TO ACTIONS OF AN EQUITABLE NATURE.

Sec. ’ Sec.

361. Limitation of actions. 367. What objections if not taken by de-
362. In whose name an action to be pros- murrer or answer may be e on

ecuted. the trial.
363. Plaintiffs and defendants, who may | 368. Counterclaim of defendant.

be. 369. What causes of actions nhay be
364. Same subject. - united.
365. Service of the summons. 370. Arrest and bail in actions of equi-
366. Service of the summons by publica- table nature. .

- tion. -

SEc. 361. An action of an equitable nature shall only be commenced
within the time limited to commence an action as provided in chapter
two of this title; and an action for the determination of any right or
claim to or interest in real property shall be deemed within the limita-
tions provided for actions for the recovery of the possession of real
property; but no action shall be maintained to set aside, cancel, annul,
orotherwiseaffecta patent tolandsissued by the United States, or to com-
gel any person claiming or holding under such patent to convey the lands

escribed therein or any portion of them to the plaintiff in such action,
or to hold the same in trust for or to the use and benefit of such
glaintiﬁ, or on account of any matter, thing, or transaction which was

ad, done, suffered, or transpired prior to the date of such patent,
unless such action is commenced within ten years from the date of
such patent. In an action upon a new promise, fraud, or mistake the
limitation shall only be deemed to commence from the making of the
new promise or the discovery of the fraud or mistake: Provided, This
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section shall not be construed so as to bar an equitable owner in posses-

sion of real property from defending his possession by means of his
equitable title; and in any action for the recovery of any real property,
or the possession thereof, by any person or persons claiming or hold-
ing the legal title to the same under such patent against any person or
persons in possession of such real property under any equitable title,
or having in equity the right to the possession thereof as against the
plaintiff in such action, such equitable right of possession may be
pleaded by answer in such action or set up by complaint to enjoin such
action or execution upon any judgment rendered therein; and the right
of such equitable owner to defend his possession in such action, or by
complaint for injunction, shall not be barred by lapse of time while an
action for the possession of such real property is not barred by the
- provisions of chapter two of this title.
. SEc. 362. Every action of an equitable nature shall be prosecuted
in the name of the real party in interest, except as in this section
otherwise provided. An executor or an administrator, a trustee of an
express trust, or a person expressly authorized to sue by statute, may
sue without goining with him the person for whose benefit the action
1s prosecuted. A trustee of an express trust within the meaning of
this section shall be construed to include a person with whom and in
whose name a contract is made for the benefit of another. . .
SEC. 363. All persons having an interest in the subjectof the action
and in obtaining the relief demanded may be joined as plaintiffs,
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except as in this chapter otherwise provided. Any person may be
made a defendant who has or claims an interest in the controversy
adverse to the plaintiff, or who is a necessary party to a complete
determination or settlement of the questions involved therein.

Sec. 364. Of the parties to the action, those who are united in
interest must be joined as plaintiffs or defendants; but if the consent
of anyone who should have been joined as plaintiff can not be obtained,
he may be made a defendant, the reason thereof being stated in the
complaint; and when the question is one of a common or general
interest of many persons, or when the parties are very numerous, and
it may be impractieable to bring them all before the court, one or
more may sue or defend for the benefit of the whole.

Skc. 365. When there is more than one defendant in the action,
service of only one copy of the complaint shall be required, the same
to be served on the defendant designated by the plaintiff or his attor-
ney by a direction indorsed on such summons, but the summons served
on the other defendants shall contain a brief statement of the cause of
action and relief demanded.

SEc. 366. In addition to the causes enumerated in the subdivisions
of section forty-seven, service of the summons may be made by publi-
cation in the following cases:

First. When the subject of the action is real or personal property
in the district, and the defendant has or claims a lien or interest actual .
or contingent therein, or the relief demanded consists wholly or partly
in excluding the defendant from any lien or interest therein;

Second. When the action is for divorce, as hereinafter provided.

Sec. 367. The objection to the jurisdiction of the court, or that the
complaint does not state facts sufficient to constitute a cause of action,
if not taken by demurrer or answer, may be made on the trial.

Sec. 368. The counterclaim of the defendant shall be one upon
which an action might be maintained by the defendant against the
plaintiff in the action; and in addition to the cases specified in the sub-
divisions of section sixty-four, it is sufficient if it be connected with
the subject of the action.

Sec. 369. The plaintiff in an action of an equitable nature may unite
sevex?l causes of action in the same complaint, where they all arise
out of— :

First. The same transaction, or transactions connected with the
same subject of action;

Second. Contract, express or implied; or,

Third. Injuries, with or without force, to property;

Fourth. Claims to real property, or any interest therein, with or
without an account for the rents and profits thereof;

‘ifth. Claims to personal property, or any interest therein. with or
without an account for the use thereof;

Sixth. Claims against a trustee by virtue of a contract or by opera-
tion of law. )

But the causes of action so united must all belong to one of these
classes, and must affect all the parties to the action, and not require
different places of trial, and shall be separately stated.

Sec. 370. The writ of ne exeat is abolished, and instead thereof the
plaintiff in an action may have the defendant arrested and held to bail
in like manner and with like effect as provided in the chapter of this
title **Of arrest and bail.” A cause of arrest in an action shall be the
same a3 those specified in section ninety-nine, so far as the same may
exist, and not otherwise.



FIFTY-SIXTH CONGRESS. Sgss. I. Cu. 786. 1900.

Cuarrer THIRTY-NINE.

OF THE TRIAL OF ISSUES IN ACTIONS OF AN EQUITABLE NATURE.

Sec. | Sec.

371. Certain provisions to apply. 377. Judgment of dismissal before trial

372. How and when testimony taken. and effect thereof.

373. Conduct of the trial. 378. Same after trial.

374. Objections to depositions, when and | 379. Chapters 26, 27, and 28 to apply.
how made. 380. When judgment may be given in

375. Same subject. vacation; entry, roﬁ', and %lnal rec-

376. Chapters 20 and 24 shall apply. ord thereof.

Skc. 371. The provisions of chapter fifteen of this title shall apply
to actions of an equitable nature except as in this chapter otherwise or
specially provided. Both issues of law and fact shall be tried by the
court, unless referred. Whenever it becomes necessary or proper to
inquire of any fact by the verdict of a jury, the court may direct a
statement thereof, and that a jury be formed to inquire of the same.
The statement shall be tried as an issue of fact in an action, and the
verdict may be read as evidence on the trial of the action.

Sec. 872. All issues of fact in actions of an equitable nature may be
tried by the court, and if tried by the court, the evidence shall be
%’resented and the trial conducted in the same manner as other actions:

ovided, The court may, in its discretion, refer the case to a referee
pursuant to the provisions of this title. In all such actions the court,
- 1n rendering its decisions therein, shall set out in writing its findings
of fact upon all the material issues of fact presented by the pleadings,
together with its conclusions of law thereon; but such findings of fact
and conclusions of law shall be separate from the judgment, and shall
be filed with the clerk, and shall be incorporated 1in, and constitute a
Eart of, the judgment roll of the case; and such findings of fact shall

ave the same force and effect, and be equally conclusive, as the verdict
of a jury in an action. Exceptions may be taken during the trial to
the ruling of the court, and ago to its findings of fact, and a statement
of such exceptions prepared and settled as in an action, and the same
shall be filed with tﬁ)e clerk within ten days from the entering of the
decree, or such further time as the court may allow.

Sec. 373. When the action is called for trial, the trial shall proceed
in the order prescribed in subdivisions one, two, three, four, and five
of section one hundred and eighty-seven, unless the court for special
reasons otherwise directs. L

Skc. 374. Upon the trial either party may object to the reading of a
deposition, or any part thereof, when offered by the other because the
witness is incompetent, or the testimony is so, or irrelevant, and not
otherwise. All other objections to depositions shall be taken by writ-
ten exceptions filed with the clerk within twenty days from the filing
of the testimony, and may be heard and decided by the court or judge
thereof at any time thereafter before the trial of the action.

Skc. 375. %hen it appears from the deposition that a party was
present at the examination of a witness, sucﬁoparty shall not be heard
to object to anything in or concerning such deposition not excepted to
at the time of taking the same, except the objections allowed to be
taken on the trial as provided in section tbree hundred and seventy-
two of this title. W})hen any part of the examination of a witness 1s
excluded for any reason, so much of the cross-examination as relates
to the same matter is excluded also.

SEc. 876. The provisions of chapters twenty and twenty-fom: of
this title shall apply to actions of an equitable nature, but the final
determination of the rights of the parties thereto is called a judgment,
and any intermediate dgetermination is called an order. )

SEC. 377. A judgment dismissing an action may be given against
the plaintiff in any of the cases specified in subdivisions one, two, and
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three of section two hundred and thirty-seven, except the last clause
of such subdivision three. Such judgment is a determination of the
action, but shall not have the effect to bar another action for the same
cause or any part thereof.

Skc. 878, Whenever upon the trial it is determined that the plaintiff
is not entitled to the relief claimed, or any part thereof, a judgment
shall be given dismissing the action, and such judgment shall have the
effect to bar another action for the same cause or any part thereof,
unless such determination be on account of a failure of proof on the
part of the plaintiff, in which case the court may, on motion of such
plaintiff, give such judgment without prejudice to another action by
the plaintiff for the same cause or any part thereof.

Sec. 379. The provisions of chapters twenty-six and twenty-seven
of this title, from and inclusive of section two hundred and forty-one
to and inclusive of section two hundred and forty-four, shall apply to
actions of an equitable nature. The provisions of cixapter twenty-
eight shall apply to controversies which might be the subject of such
an action. :

SEc. 380. When upon the submission of such an action the court is
unadvised as to what judgment ought to be given therein; it may
reserve the case for further consideration, and may decide the same
and give such judgment in vacation by filing the same with the clerk.
When a judgment is given in an action of an equitable nature, unless
otherwise ordered by the court, it shall be entered by the clerk within
the day it is given. Sections two hundred and fifty-one, two hundred
and fifty-two, two hundred and fifty-four, two hundred and fifty-five,
and two hundred and fifty-nine, of this title shall apply to actions of
an equitable nature. The provisions of chapter thirty of this title
shall apply to judgments and the final record or roll thereof.

CuaprreEr ForTy.

OF THE MODE OF ENFORCING A JUDGMENT IN ACTIONS OF AN
EQUITABLE NATURE.

Sec. | Sec.
381. When equivalent to performance. | 382. Certain chapters to apply.

SEc. 381. A judgment requiring a party to make a conveyance,
transfer, release, acquittance, or other like act within a period therein
specified shall, if such party do not comply therewith, be deemed and
taken to be equivalent thereto. The court or judge thereof may
enforce an 01‘301' or judgment in an action of an equitable nature,
other than for the payment of money, by punishing the party refusing
or neglecting to comply therewith, as for a contempt. )

Sec. 382, The provisions of chapter thirty-one of this title shall
apply to the enforecement of judgments so far as the nature of the
judgment may require or admit of it, but the mode of trial of an issue
of fact in a proceeding against a garnishee shall be according to the
mode of trial of such 1ssue in an action.

CHAPTER FORTY-ONE.

OF INJUNCTION.

Sec. ' Sec,

383. Definition of, and how permanent ' 386. When defendant may be restrained
injunction enforeed. ; during the pendency of the action.

384, Allowanee of injunction. ¢ 387. Allowance of injunction after answer.

383, Service of the order allowing the ' 388. Motion to vacate or modify injunc-
injunction. . tion. *

Sec. 333, An injunction is an order requiring a defendant in an
action to refrain from a particular act. It is only allowed as a provi-
sional remedy. and when a judgment is given enjoining a defendant,
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such judgment shall be effectual and binding on such defendant without
other proceeding or process, and may be enforced, if necessary, as
provided in section three hundred and eighty-one. :

Skc. 384. An injunction may be allowed by the court or judge _Allowance of in-
thereof at any time after the commencement of the action and before "*"*"°™
judgment. Before allowing the same the court or judge shall require
of the plaintiff an undertaking, with one or more sureties, to the effect
that he will pay all costs and disbursements that may be decreed to
the defendant, and such damages, not exceeding an amount therein
specified, as he may sustain by reason of the injunction if the same be
wrongful or without sufficient cause. :

Sec. 385. The undertaking and affidavits, if any, upon which the  Serviceof the order
injunction is allowed, shall be filed with the clerk. ~The order may be tion. © = ¢
served as a summons and returned to the clerk, with a proof of serv-
ice indorsed thereon, except that the service shall be made upon the
defendant personally. The order may be filed with the clerk at once,
and shall be deemed to be served upon the defendant from the date of
its allowance, if it appear therefrom that the defendant appeared
before the court or judge at the allowance thereof.

Skc. 386. When it appears by the complaint that the plaintiff is  When defendant
entitled to the relief demanded, and such relief, or any part thereof, during the pendency
consists in restraining the commission or continuance of some act the °f the action.
commission or continuance of which during the litigation would pro-
duce injury to the plaintiff; or when it appears by affidavit that the
defendant is doing, or threatens or is about to do, or is procuring or
suffering to be done, some act in violation of the plaintiff’s rights con-
cerning the subject of the action, and tending-to render the judgment
ineffectual; or when it apgears by affidavit that the defendant threatens
or is about to remove or dispose of his property, or any part thereof,
with intent to delay or defraud his creditors, an injunction may be
allowed to restrain such act, removal, or disposition.

SEc. 387. An injunction shall not be allowed after the defendant S rawn,
has answered, except upon notice, but in such case the defendant may ’
be restrained until the decision of the court or judge allowing or re-
fusing the injunction; and before answer, if the court or judge deem
it proper that the defendant should be heard before allowing an injunc-
tion, an order may be made requiring the defendant to show cause, at
a specified time and place, why the injunction should not be allowed,
and in the meantime the defendant may be restrained.

Sec. 388. If the injunction be allowed without notice, the defendant Motion to vacats or
may, at any time after answer, and before trial, apply, upon notice, to
the court or judge thereof, to vacate or modify the same. The appli-
cation may be made upon affidavits in addition to the answer, and if
so, the plaintiff may oppose the same by affidavits, or other evidence,
in addition to those upon which the injunction was allowed. ' If, upon
the hearing of the motion, it satisfactorily appear that the injunction
should not have been allowed, either in whole or in part, it shall be
vacated or modified accordingly.

Cuarrer Forry-TWO.
OF THE FORECLOSURE OF LIENS UPON REAL PROPERTY.

Sec. See.

389. Liens upon real property, how fore- | 394. Action for foreclosure can not be
‘31056(5)-0 maintained during pendency of

390. Parties defendant. action for the debt.

391. Where two or more liens upon the | 395. Nature of judgment where debt
same property. payable in installments some of

392. How judgment enforced. which not due.

393. Prx?e%erty ;lgld upon foreclosure, how | 396. Effect of payment before sale.

eemed.

" SEc. 389. A lien upon real property, other than that of a judgment,  Liens upon real
whether created by mortgagg 01;39 otherwise, shall be foreclosed, and towa " ™
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the property adjudged to be sold to satisfy the debt secured thereby,
by an action of an equitable nature. ln such action, in addition to
the judgment of foreclosure and sale, if it appear that a promissory
note or other personal obligation for the payment of the debt has been
given by the mortgagor or other lien debtor, or by any other person
as principal or otherwise, the court shall also adjudge a recovery of
the amount of such debt against such person or persons, as the case
may be, as in the case of an ordinary judgment for the recovery of
nioney. ,

-SEC. 390. Any person having a lien subsequent to the plaintiff upon
the same property orany Part thereof, or who has given a promissory
note or otIk)ler personal obligation for the payment of the debt or any
part thereof, secured by the mortgage or other lien which is the sub-
Ject of the action, shall be made a defendant in the action, and any
person having a prior lien may be made defendant at the option of the
plaintiff, or by the order of the court when deemed necessary.

Skc. 391. When it is adjudged that any of the defendants have a
lien upon the property, the court shall make a like judgment in rela-
tion thereto and the debt secured thereby as if such defendant were a
plaintiff in the action; and when a judgment is given foreclosing two
or more liens upon the same property or any portion thereof in favor
of different persons not united in interest, such judgment shall deter-
mine and specify the order of time, according ‘to their priority, in
which the debts secured by such lien shall be satisfied out of the pro-
ceeds of the sale of the property.

Skc. 392, The judgment may be enforced by execution as an ordi-
nary judgment for t%x(lel recovery of money, except as in this section
otherwise or specially provided:

First. When a judgment of foreclosure and sale is given, an execu-
tion may issue thereon against the property adjudgedg to be sold. If
the judgment is in favor of the plaintiff only, the execution may issue
asin orginary cases, but if it be in favor of different persons not united
in interest, it shall issue upon the joint request of such persons, or
upon the order of the court or judge thereof, on the motion of either
of them; :

Second. When the judgment is also against the defendants or any
one of them in person, and the (})roceeds of the sale of the property
upon which the lien is foreclosed is not sufficient to satisfy the Judg-
ment as to the sum remaining unsatisfied to either, the judgment may
be enforced by execution as in ordinary cases. When in such case the
judgment is in favor of different persons not united in interest, it shall
be deemed a separate judgment as to such persons, and may be
enforced accordingly. .

SEc. 393. A judgment of foreclosure shall have the effect to bar the
equity of redemption, and property sold on execution issued upon a
judgment may be redeemed in like manner and with like effect as real
property sold on an execution issued on a judgment,

SEc. 394. During the pendency of an action for the recovery of a
debt secured by any lien mentioned in section three hundred and
eighty-nine, an action can not be maintained for the foreclosure of
such lien, nor thereafter, unless judgment be given in such action that
the plaintiff recover such debt or some part thereof, and an execution
thereon against the property of the gefendant in the judgment is
returned unsatisfied in whole or in part.

Sec. 395. When an action is commenced to foreclose a lien by which
a debt is secured, which debt is payable in installments, either of
interest or principal, and any of such installments is not then due, the
court shall adjudge a foreclosure of the lien, and may also adjud’ge a
sale of the property for the satisfaction of the whole of such debt, or
so much thereof as may be necessary to satisfy the installment then
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due, with costs of action; and in the latter case the judgment of fore-
closure as to the remainder of the property may be enforced by an
order of sale, in whole or in part, whenever default shall be made in
the payment of the installments not then due.

Sec. 896. If, before a judgment is given, the amount then due, with
the costs of action, is brought into court and paid to the clerk, the
action shall be dismissed, and if the same be done after judgment and
before sale, the effect of the judgment as to the amount then due and
paid shall be terminated, and the execution, if any have issued, be
recalled by the clerk. When an installment not due is adjudged to be
paid, the court shall determine and specify in the judgment what sum
shall be received in satisfaction thereof, which sum may be equal to
such installment, or otherwise, according to the present value thereof.
The provisions of this chapter as to liens upon personal property are
not to be construed so as to exclude a person having such a lien from
any other remedy or right in regard to such property.

CHAPTER FORTY-THREE.

OF ACTIONS FOR THE PARTITION OF REAL PROPEKTY.

Sec. Sec.
397. Who may maintain an action for | 424. Mortgages and other securities, how
partition. taken by referees.
398. Complaint, what it shall contain. 425. Estate for life or years, how dis-
399. What lien creditors may be made posed of. -
defendants, etc. 426. Compensation of such estate in case
400. Summons, how directed. of gale.
401. Uponwhom summons may beserved | 427. If consent not given, court to deter-
by publication. mine the value of such estate.
. 402. Answer, what to contain. 428. Rule for the determination of the
403. Rights of the parties may be put in value.
issue, ete. 429. Rights of unknown tenants to be
404. When order of sale may be made protected.
instead of partition. 430. Inchoate orcontingent interests, how
405. How referees to make partition. provided for.
406. Proceedings on report of referees. 431. Terms of sale to be made known at
407. Who not affected thereby. the time of sale.
408. Expenses of referees. 432. Referees not to purchase. .
409. When order of sale may be made | 433. Report of referees, what to contain.
upon report of referees, 434. Report may be excepted to; effect
410. In case of partial sale, how estate for of confirmation. .
life or years set off. 435. Proceedings when a party or incum-
411. When reference ordered to ascertain brancer becomes purchaser.
lien creditors. 436. When and what proceeds of sale to
412. Referees toascertain amount of liens. be invested.
413. Notice to lien creditors. 437. In whose name securities taken or
414. Duties of referee. : investments made.
415. Exceptions to report. 438. Same subject.
416. Effect of confirmation of report. 439. When clerk to keep account and
417. Distribution of proceeds of sale. receive interest. :
418. When party may be required to ex- | 440. When equal partition can not be
haust other securities. made, court may adjudge compen-
419. Proceedings not to delay or affect cer- sation. ; .
tain ies. 441. When proceedings of sale paid to
420. Pr 8 of sale to be distributed or ardian of infant. .
aid into court. 442, When paid to guardian of insane
421. When action to continue. person. .
422. Sale by referees, how made. 443. Costs of partition, how apportioned.
423. Co% g?ay direct sale to be made on
eredit.

Skc. 397. When several persons hold and are in possession of real
property as tenants in common, in which one or more of them have
an estate of inheritance, or for life or years, or when several persons
hold as tenants in common a vested remainder or reversion in any real
property, any one or more of them may maintain an action .of an
equitable nature for the partition of such real property, according to

399

Effect of payment
before sale, paym

Who may maintain
anaction forpartition.



400

Complaint, what it
shall contain.

What lien creditors
may be made defend-
ants, ete.

Summons, how di-
rected.

Upon whom sum-
mons may be served
by publication.

Answer, what to
contain.

Rights of the parties
may be put in issue,
ete.

When order of sale
may be made instead
of partition.

How referees to
make partition.

FIFTY-SIXTH CONGRESS. Sgss. I.  Cu. 786. 1900.

the respective rights of the persons interested therein, and for a sale
of such property, or a part of it, if it appears that a partition can not
be had without great prejudice to the owners.

Skc. 398. The interest of all persons in the property, whether such
persons be known or unknown, shall be set forth in the complaint,
specifically and particularly, as far as known to the plaintiff; and if
one or more of the parties, or the share or quantity of interest of any
of the parties, be unknown to the plaintiff, or be uncertain or con-
tingent, or the ownership of the inheritance depend upon an execu-
tory device, or the remainder be a contingent remainder, so that such
parties can not be named, that fact shall be set forth in the complaint.

Skc. 399. The plaintiff shall make creditors having liens upon the
Froperty or any portion thereof, defendants in the action. When the

ien is upon-an undivided interest or estate of any of the parties, such
lien, if a partition be made, is thenceforth a lien only upon the share
assigned to such party, but such share shall be first charged with its
just proportion of the costs of the partition, in preference to such lien.

Sec. 400. The summons shall be directed by name to all the tenants
in common who are known, and in the same manner to all lien cred-
itors who are made parties to the action, and generally to all persons
unknown, having or claiming an interest or estate in the property.

Skc. 401. If a party having a share or interest in or lien upon the
property be unknown, or either of the known parties reside out of the
district or can not be found therein, and such fact be made to appear
by affidavit, the summons may be served upon such absent or unknown
party by publication, directed by the court or judge, as in ordinary
cases. When service of the summons is made by publication, it must
be accompanied by a brief description of the property which is the
subject of the action.

Skc. 402. The defendant shall set forth in his answer the nature and
extent of his interest in the property, and if he be a lien creditor, how
such lien was created, the amount of the debt secured thereby, and
remaining due, and whether such debt is sécured in any other way,
and if so, the nature of such other security.

Sec. 403. The rights of the several parties, plaintiffs as well as
defendants, may be put in issue, tried, and determined in such action,
and where a defendant fails to answer, or where a sale of the property
is necessary, the title shall be ascertained by proof to the satisfaction
of the court before the judgment for partition or sale is given.

Skc. 404. If it be alleged in the complaint and established by evi-
dence, or if it appear by the evidence, without such allegation in the
complaint, to the satisfaction of the court, that the property, or any
part of it, is so sitnated that partition can not be made without oreat
prejudice to the owners, the court may order a sale thereof, and for
that purpose may appoint one or more referees. Otherwise, upon the
requisite proofs being made, it shall adjudge a partition according to
the respective rights of the parties, as ascertained by the court, and
appoint three referees therefor, and shall designate the portion to
remain undivided for the owners whose interests remain unknown or
not ascertained.

SEc. 405. In making the partition the referees shall divide the prop-
erty and allot the several portions thereof to the respective parties,
(uality and quantity relatively considered, according to the respective
rights of the parties as determined by the court, designating the several
portions by proper landmarks, and may employ a surveyor with the
necessary assistants to aid them therein. The referees shall make a
report of their proceedings, specifving therein the manner of executing
their trust, describing the property divided and the shares allotted to
each party. with a particular description of each share.
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Skc. 406. The court may confirm or set aside the report in whole or
in part, and if necessary appoint new referees. .Upon the report being
confirmed, a judgment shall be given that such partition be effectual
forever, which judgment shall be binding and conclusive—

First. On all parties named therein, and their legal representatives,

who have at the time any interest in the property divided, or any part
thereof, as owners in fee, or as tenants for life or for years, or as
entitled to the reversion, remainder, or inheritance of such property
or any part thereof after the termination of a particular estate therein,
or who by any contingency may be entitled to a beneficial interest in
the property, or who have an interest in any undivided share thereof
as tenants for years or for life; : ) _
" Second. On all persons interested in the property who may be
unknown, to whom notice shall have been given of the application for
pagtition by publication, as directed by section four hyndred and one;
an

Third. On all other persons claiming from such parties or persons,
or either of them.

Sec. 407. But such judgment and partition shall not affect any ten-
ants for years or for life of the whole of the property which is the
subject of partition; nor shall such judgment or partition preclude any
person, except such as are specified in the last section, from claiming
title to the property in question, or from controverting the title of the
parties between whom &e partition shall have been made.
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Sec. 408. The expenses of the referees, including those of a sur- Expenses of referees,

veyor and his assistants, when employed, shall be ascertained and
allowed by the court, and the amount thereof, together with the fees
allowed by law to the referees, shall be paid by the plaintiff, and may
be allowed as part of the charges. SRR

SEC. 409. If the referees report to the court that the property of _When order of sale

may be made upom

which partition shall have been adjudged, or any separate portion reportof referees.

thereof, is so situated that a partition thereof can not be made without
great prejudice to the owners and the court is satisfied that such report
18 correct, it may thereupon, by an order, direct the referees to sell
the property or separate portion thereof so situated.

In case of partial

Sec. 410. When a part of the property only is ordered to be sold
if there be an estate for life or years in an undivided share of the ite or years sot o "

property, the whole of such estate may be set off in any part of the
property not ordered to be sold. : )
Sec. 411. If an order of sale be made, and before a distribution of 4

When mferenbo or-
ered toascertain Hen

the proceeds thereof, the plaintiffs shall produce to the court a certifi- creditors.

cate showing the liens remaining unsatisfied, if any, by judgment upon
the property, or any portion thereof, and unless he do so the court
shall order a referee to ascertain them.

SEc. 412. If it appear by such certificate, or reference in case the Refereestoascertain

certificate is not produced, that any such liens exist, the court shall
appoint a referee to ascertain what amount remains due thereon or
secured thereb{;respectively, and the order of priority in which they
are entitled to be paid out of the property.

Sec. 413. The plaintiff must cause a notice to be served, at least ten
days before the time for appearance, on each person having such lien *
by judgment to appear before the referee ata specified time and place
to make proof by his own affidavit or otherwise of the true amount
due, or to become due, contingently or absolutely, on his judgment.

SEC. 414. The referee shal% receive the evidence and report the
names of the creditors whose liens are established, the amounts thereon
or secured thereby, and their priority, respectively, and whether con-
tingent or absolute. He shall attach to his report the proof of service
of the notices and the evidence before him.
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Skec. 415. The report of the referee may be excepted to by either
party to the action or to the proceedings before the referee, in like
manner and with like effect as in ordinary cases. If a lien creditor be
absent from the district, or his residence therein be unknown, and
that fact appear by aflidavit, the court or judge thereof may by order
direct that service of the notice may be made upon his agent or attor-
ney of record or by publication thereof for such time and in such
manner as the order may prescribe. : o

Skec. 416. If the report of the referee be confirmed, the order of
confirmation is binding and conclusive upon all parties to the action
and upon the lien creditors who have been duly served with the notice
to appear before the referee as provided in section four hundred and
thirteen. o )

Skc. 417. The proceeds of the sale of the incumbered property shall
be distributed by the judgment of the court as follows: v

First. To pay its just proportion of the general costs of the action;

Second. To pay the costs of the reference;

Third. To satisfy the several liens, in their order of priority, by
payment of the sums due and to become due, according to the judg-
ment; ‘ ‘

Fourth. The residue among the owners of the property sold, accord-
ing to their respective shares. : ,

Skc. 418. Whenever any party to the action or who holds a lien
upon the property or any part thereof has other securities for_the
payment of the amount of such lien, the court may, in its discretion,
order such securities to be exhausted before a distribution of the pro-
ceeds of sale, or may order a just deduction to be made from the
amount of the lien on the property on account thereof.

Sec. 419. The proceedings to ascertain the amount of the liens and
to determine their priority, as above provided, or those hereinafter
authorized to determine the rights of parties to funds paid into court,
shall not delay the sale nor affect any other party whose rights are not
involved in such proceedings.

Sec. 420. The proceeds of sale and the securities taken by the
referees, or any part thereof, shall be distributed by them to the per-
sons entitled thereto whenever the court so directs. But if no such
direction be given all such proceeds and securities shall be paid into
court or deposited as directed by the court.

Sec. 421. When the proceeds of sales of any shares or parcel belong-
ing to persons who are parties to the action, and who are known,
are paid into court, the action may be continued as between such parties
for the determination of their respective claims thereto, which shall be
ascertained and adjudged by the court. Further testimony may be
taken in court, or by a referee, at the discretion of the court, and the
court may, if necessary, require such parties to present the facts or
Iaw in controversy, by pleading, as in an original action.

Sec. 422, All sales of real property made by the referees shall be
made by public auction to the highest bidder, in the manner required
for the sale of real property on execution. The notice shall state the
time. place, and terms of sale, and if the property or any part of it is
to be sold subject to a prior estate, charge, or lien, that shall be stated
in the notice.

Sec. 423. The court shall, in the order of sale, direct the terms of
credit which may be allowed for the purchase money of any portion of
the premises of which it may direct a sale on credit; and for that por-
tion of which the purchase money is required by the provisions here-
inafter contained to be invested for the benefit of unknown owners,
infants. and parties out of the district.
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Sec. 424. The referees may take separate mortgages and other
securities for the whole or convenient portions of the purchase money
of such parts of the property as are directed by the court to be sold
on credit, in the name of the clerk of the court, and his successor in
office; and for the shures of any known owner of full age, in the name
of such owner.

Skc. 425. When the estate of any tenant for life or years, in any

undivided part of the property in question, shall have been admitted of

by the parties, or ascertained by the court to be existing at the time
of the order of sale, and the person entitled to such estate shall have
been made a party to the action, such estate may be first set off out of
any part of the property, and a sale made of such parcel, subject to
- the prior unsold estate of such tenant therein; but if in the judgment

of the court a due regard to the interest of all the parties require that
such estate be also sold, the sale may be so ordere(f.)a

SEc. 426. Any person entitled to an estate for life or years in an
undivided part of the property, whose estates shall have been sold,
shall be entitled to receive such sum in gross as may be deemed upon
_ principles of law aﬁplicable to annuities a reasonable satisfaction for
such estate, and which the person so entitled shall consent to accept
instead thereof, by an instrument duly acknowledged or proved in the
same manner as deeds for the purpose of record, and filed with the
clerk. _ 4

Skc. 427. If such consent be not given, as provided in the last pre-
ceding section, before the report-of sale, the court shall ascertain and
determine what proportion of the proceeds of the sale, after deducting
expenses, will be a just and reasonable sum to be invested for the
benefit of the person entitled to such estate for life or years, and shall
order the same to be deposited in court for that purpose.

Skc. 428. The proportion of the proceeds of the sale to be invested
as provided in tge section last preceding shall be ascertained and
determined in the several cases as follows:

First. If an estate in dower be included in the order of sale, its pro-
portion shall be one-third of the proceeds of the sale of the prqpertﬁ',
or of the sale of the undivided share in such property upon which the
claim of dower existed; , .

Second. If an estate by the curtesy, or other estate for life or years,
be included in the order of sale, its proportion shall be the whole pro-
ceeds of the sale of the property, or of the sale of the undivided share
thereof in which such estate may be. .

And in all cases the proportion of the expenses of the proceeding
shall be deducted from the proceeds of the sale. ) )

SEc. 429. If the persons entitled to such estate for life or years be
unknown, the court shall provide for the grotection of their rights in
the same manner, as far as may be, as if they were known and had
appeared.

EC. 430. In all cases of sales in partition, when it appears that a
married woman has an inchoate right of dower in any of the property
sold, or that any person has a vested or contingent future right or estate
therein, the court shall ascertain and settle the proportional value of
such inchoate, contingent, or vested right or estate according to the
principles of law app icable to annuities and survivorship, and shall
direct such proportion of the proceeds of sale to be invested, secured,
or paid over in such manner as to protect the rights and interests of
the parties.

SEc. 431. In all cases of sales of property, the terms shall be made
known at the time; and if the premises consist of distinct farms or
lots, they shall be sold separately, or otherwise if the court so directs.

SEc. 432. Neither of the referees, nor any person for the benefit of
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either of them, shall be interested in any purchase; nor shall the guard-
ian of an infant party be interested in the purchase of any real property,
being the subject of the action, except for the benefit of the infant.
All sales contrary to the provisions of this section shall be void.

SEc. 433. After completing the sale, the referees shall report the
same to the court, with a description of the different parcels of lands
sold to each purchaser, the name of the purchaser, the price paid or
secured, the terms and conditions of the sale, and the securities, if any,
taken. The report shall be filed with the clerk.

Sec. 434. The report of sale may be excepted to by any party
entitled to a share of the proceeds, in like manner and with like effect
as in ordinary cases. If the sale be confirmed, the order of confirma-
tion shall direct the referees to execute conveyances and take securities
gursuant to such sale, which acts they are hereby authorized to do.”

uch order shall have the effect to discharge the property of the estate
or interest of every person mentioned in section four hundred and six,
and of tenants for life or years of the property sold, and shall be bind-
ing and conclusive upon all such persons, as if the same were a decree
for the partition of such property, and upon all persons whomsoever
as to the regularity of the proceedings concerning such sale, except as
provided in section four hundred and thirty-two.

Sec. 435. When a party entitled to a share of the property or an
incumbrancer entitled to have his lien paid out of the sale becomes a
purchaser, the referees may take his receipt for so much of the pro-
ceeds of the sale as belongs to him.

Sec. 436. When there are proceeds of sale belonging to an unknown
owner, or to a person without the district who has no legal representa-
tives within it, or when there are proceeds arising from the sale of an
estate subject to the prior estate of a tenant for life or years, which
are paid into the court or otherwise deposited by order of the court,
the same may be invested under such order in securities on interest for
the benefit of the persons entitled thereto.

Skc. 437. When the security for the proceeds of sale is taken, or
when an investment of any such proceeds is made, it shall be done,
except as herein otherwise provided, in the name of the clerk of the
court and his successors in office, who shall hold the same for the use
and benefit of the parties interested, subject to the order of the court.

Sec. 438. When security is taken by the referees on a sale, and the
parties interested in such security, by an instrument in writing under
their hands delivered to the referee, agree upon the shares and propor-
tions to which they are respectively entitled, or when shares and pro-
portions have been previously adjudged by the court, such securities
shall be taken in the names of and payable to the parties respectively
entitled thereto, and shall be delivered to such parties upon their
receipt therefor. Such agreement and receipt shall be returned and
filed with the clerk.

Sec. 439. The clerk in whose name a security is taken or by whom
an investment is made, and his successors in office, shall receive the
interest and princif)al as it becomes due, and apply and invest the same
as the court may direct; and shall file in his oftice all securities taken,
and keeE an account in a book provided and kept for that purpose in
the clerk’s office, free for inspection by all persons, of investments
and moneys received by him thereon, and the disposition thereof.

Skc. 440. When it appears that partition can not be made equal be-
tween the parties, according to their respective rights, without preju-
dice to the rights and interests of some of them, the court may adjudge
compensation to be made by one party to another on account of ine-
quality of partition; but such compensation shall not be required to
be made to others by owners unknown, nor by infants unless in case
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of an infant it appear that he has personal property sufficient for that
purpose, and that his interest will be promoted thereby.

SEc. 441. When the share of an infant is sold the proceeds of the
sale may be paid by the referees making the sale to his general guard-
ian, or the special guardian appointed for him in the action, upon such
guardian giving the security required by law or directed by order of
the court. .

Sec. 442. The guardian who may be entitled to the custody and
management of the estate of an insane person, or other person adjudged
incapable of conducting his own affairs, whose interest in real prop-
erty shall have been sold, may receive in behalf of such person his
share of the proceeds of such real property from the referees on
executing, with sufficient sureties, an undertaking, approved by the
judge of the court, that he will faithfully discharge the trust reposed
in him, and will render a true and just account to the person entitled,
or to his legal representatives.

SEc. 443. The costs of partition, including fees of referees and
other disbursements, shall g)e paid by the parties respectively entitled
to share in the lands divided, in proportion to their respective interests
therein, and may be included and specified in the judgment. In that
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case they shall be a lien on the several shares, and the judgment may

be enforced by execution against the parties separately. en, how-
ever, a litigation arises between some of the parties only, the court
may require the expenses of such litigation to be paid by the parties
thereto, or any of them. : E

- CBAPTER FORTY-FOUR.

OF ACTIONS OF AN EQUITABLE NATURE BY AND AGAINST EXECUTORS,
# DMINISTRATORS, LEGATEES, HEIRS, AND DEVISEES.

Sec. Sec.
444. I what actions chapter 87 shall | 458. Section 452 not to affect a case where
apply. debt charged upon real estate by
445. An action against next of kin by will. L
creditor of the estate. 454. Preference of debts, and definition
446. Each liable for the whole amount thereof. . .
received. 455. How ju‘i%mentagainst heirordevisee
447. Next of kin may maintain an action enforced. - .
to compel contribution. 456. When heirs or deviseed personally
448. Anaction against legatees by creditor liable. .
of the testator. 457. Judgment against several heirs or
449. Apportionment of costs in an action devisees jointly to be apportioned
against next of kin or legatees. among them.
450. Payment of the amount recovered | 458. Devisees not liable when there are
against any one satisfies the judg- assets. .
ment a8 to such person. 459. Liable for deficiency only.
461. Heirs or devisees hable for the debts | 460. Two preceding sections not to affect
of their ancestor or testator. a case where the debt is charged
452, Inlyv]h;ilt cases and to what extent not upon the real property by the will.
iable.

Skc. 444. The provisions of chapter thirty-seven of this title shall
apply to actions of an equitable nature by and against executors and
aglmmistrators, except as in this chapter otherwise or specially pro-
vided. Sections three hundred and fifty-one, three hundred an fﬁty-
two, and three hundred and fifty-three of such chapter shall not so

In what actions
chapter 37 shallapply.

apply. All causes of actions of an equitable nature by one person

against another, however arising, survive to the personal representa-
" tives of the former and against the personal representatives of the
latter. When the cause of action survives, as herein provided, the
executors or administrators may maintain an action of an uitable
nature thereon against the party against whom the cause of action
accrued, or after his death against his personal representatives.
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Sec. 445. The next of kin of a deceased person are liable to an
action by a creditor of the estate to recover the distributive shares
received out of such estate, or to so much thereof as may be necessary
to satisfy his debt. The action may be against all the next of kin
jointly or against any one or more of them severally.

SEec. 446. In such action the plaintiff may recover the value of all
the assets received by all the defendants in the action if necessary to
satisfy his debt; and the amount of the recovery shall be apportioned
among the defendants, in proportion to the value of the assets received
by each; and no allowance or deduction shall be made from such
amount on account of there being other next of kin to whom assets
have also been delivered. '

Sec. 447. Any one of the next of kin against whom a recovery is
had pursuant to section four hundred and forty-six may maintain an
action against all the other next of kin of the deceased person to'whom
any such assets have been delivered jointly, or against any of themi
separately, for a just and equal contribution, and may recover of each
defendant such amount as shall be in the same proportion to the whole
sum collected of the plaintiff as the value of the assets delivered to
such defendant bore to the value of all the assets delivered to all the
next of kin of the deceased. ‘ s

Sec. 448. Legatees are liable to an action by a creditor of the testator
to recover the value of any legacy received by them. The action may
be maintained against all the legatees jointly or against any one or
more of them severally. In such action the plaintiff shall not recover
unless he shows— _ I

First. That no assets were delivered by the executor or administrator
of the testator to his next of kin; or

Second. That the value of such assets has been recovered by some
other creditor; or :

Third. That such assets are not sufficient to satisfy the demand of
the plaintiff.

And in the last case he shall recover only the deficiency. The whole
amount which the plaintiff shall recover shall be apportioned among
all the legatees of the testator in proportion to the value of their lega-
(13ies respectively, and his proportion shall only be recovered of each

egatee, :
Ec. +49. In an action against several next of kin or legatees jointly
for assets delivered to them, if a recovery be had against such next of
kin or legatees, the cost of such action shall be apportioned among the
seveﬁ'al efendants in proportion to the amount recovered against each
of them.

Sec. 450. A decree against several next of kin or legatees shall be
satisfied as to any one of them by the payment or satisfaction of the
amount recovered against such defendant.

Sec. 451. Heirs and devisees are liable to an action by a creditor of
a deceased person to recover the debt of their ancestor or testator to
the extent of the value of any real property inherited by or devised
tothem. If such action be against the heirs, all the heirs who are liable
shall be made parties to the action.

Sec. 452. But the heirs are not liable for the debt, unless it a pear
that the personal assets of the deceased were insufficient to discharce
it, or that after due proceedings the creditor has been unable to collect
the debt from the personal representatives of the deceased, or from
his next of kin or legatees. If the personal assets were sufficient to
payv a part of the debt, or in case a part thereof shall have been col
lected, the heirs of such deceased person are liable for the residue.

Sec. 453. The section last preceding shall not affect the liability of

pon heirs for a debt of their ancestor where such debt was by his will

real estate by will
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expressly charged exclusively on the real properties descended to such
heirs, or where such debt is by the will expressly directed to be paid
out of the real property descended before resorting to the personal
property.

Sec. 45¢. In cases where the next of kin, legatees, heirs, and devi-
sees are liable for the debts of their ancestors, as herein provided,
they shall be liable therefor without other priority or preference than
such ancestors would be. The word ‘“debt,” as used in this chapter,
shall be construed to include all claims for the payment of money
which survive against the personal representatives of the deceased, as
provided in section four hundred and forty-four.

SEc. 455. A judgment against an heir or devisee on account of the
debt of his ancestor or testator may be enforced by execution against
the real property shown to have descended to the heir or devisee, and
not otherwise. Such judgment shall have preference as a lien on such
real property to any judgment or decree obtained against such heir or
devisee on account of a debt or demand due in his own right.

Sec. 456. When it appears in the action that before the commence-
ment thereof theheir or devisee has aliened the real property descended
to him, or any part thereof, he shall be personally liable for the value
of the property so aliened, and a judgment may be given against him
therefor, to be enforced by execution, as if the judgment were for his
own debt. No real property aliened in good faith and for a valuable
consideration by an’heir or devisee before action commenced against
him is liable to an execution for the debt of his ancestor or testator,
or in any manner affected by the judginent therefor against such heir
or devisee. : "

Sec. 457. In an action against several heirs jointly, or several devi-
sees jointly, the amount which the plaintiff recovers must be appor-
tioned among all the heirs of the ancestor or devisees of the testator in
proportion to the value of the real property descended or devised, and
such proportion only can be recovered of each heir or devisee.

Skc. 458. A devisee shall not be liable to the creditor of his testator
unless it appear that the personal assets of the testator and the real
property descended to his heirs were insufficient to discharge the debt,
or unless it appear that after due proceedings the creditor has been
unable to recover the debt, or any part thereof, from the personal rep-
resentatives of the testator or from his next of kin, legatees, or hel.rs.

Skc. 459. In either of the cases specified in the section last precedin
the amount of the deficiency of the personal assets, and of the rea
property descended, to satisfy the debt of the plaintiff, or the amount
which such plaintiff may have failed to recover from the personal rep-
resentatives of the testator, his next of kin, legatees, and heirs, may
be recovered of the devisees of such testator, to the extent of the value
of the real property devised to them respectively. .

SEc. 460. The two sections last preceding shall not affect the liability
of devisees for a debt of their testator where such debt was by his will
expressly charged exclusively upon the real property devised, or by
the terms of the will made payai)r‘({é by the devisee, or out of the real
property devised, before resorting to the personal property or to any
other real property descended or devised. ‘
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CHAPTER FORTY-FIVE.

ACTIONS TO DECLARE VOID OR DISSOLVE THE MARRIAGE CONTRACT.

Sec. Sec.

461. Husband or wife may maintain | 468. Residence of parties.
action. ) 469. Same.

462. What marriages absolutely void. 470. Pleas in bar by defendant.

463. What marriages void when so de- { 471. Maintenance and custody of children
clared. pending action.

464. At whose action marriages declared | 472. Judgment for maintenance for the
void. custody of children. .

465. At whose action marriages declared | 473. Power of court to modify decree.
voidable. 474. Right to remarry.

466. Action to declare marriage valid.

467. For what causes marriages may be

. dissolved. i

Skc. 461. A husband or wife may maintain an action of an equitable
nature against the other for the dissolution of the marriage contract,
or to have the same declared void, as provided in this chapter.

Sec. 462. All marriages which are prohibited by law on account of
consanguinity between the parties, or on account of either of them hav-
ing a former husband or wife then living, shall, if solemnized within
the district, be absolutely void. ’

SEc. 463. When either of the parties to a marriage shall be incapablc
of making such contract or asgenting thereto for want of legal age or
sufficient understanding, or when the consent of either party shaﬁl be
obtained by force or fraud, such marriage shall be void from the time
it is so declared by the decree of a court having jurisdiction thereof.

SEcC. 464. A marriage may be declared void from the beginning, at
the action of either party, for any of the causes specified in section
four hundred and sixty-two, and whether so declared or not shall be
deemed and held to_be void in any action or proceeding whatever in
which the same may come in question; but a marriage once declared
to be valid by the judgment of a court having jurisdiction thereof, in
an action for that purpose, can not afterwards be questioned for the
same cause, directly or otherwise.

SEc. 465. A marriage shall not be declared void for any of the causes
specified in section four hundred and sixty-three, except at the action
or claim of the party laboring under the disability, or upon whom the
force or fraud was imposed.or practiced; nor at the action or elaim of
such party if it appears that the parties freely cohabited together as
husband and wife after the party had arrived at legal age, acquired
sufficient understanding, been restored to reason, freed from the force,
or discovered the fraui as the case may be.

Skc. 466. When either husband or wife shall claim or pretend that
the marriage is void or voidable, as provided in sections four hun-
dred and sixty-two and four hundred and sixty-three, the same may be
declared valid and lawful at the action of the other; and in such action
the court shall have power, if the pleadings and proof authorize it, to
declare suzh marriage void from the beginning or from the time of the
jgdgment. or that it is valid and lawful, ang binding on the parties
thereto.

Sec. 467. The dissolution of the marriage contract may be declared
at the action of the injured party for either of the follow?ng causes:

First. Impotency existing at the time of the marriage and continu-
ing to the commencement of the action;

Second. Adultery;

Third. Conviction of felony;

Fourth. Willful desertion for the period of two vears:

Fifth. Cruel and inhuman treatment calculated to impair health or
endanger life : '
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Sixth. Habitual gross drunkenness contracted since marriage and
continuing for one year prior to the commencement of the action.

Sec. 468. When a marriage has been solemnized in the district an
action may be maintained to declare it void if the plaintiff is an inhab-
itant of the district at the commencement of the action. If the mar-
riage has not been solemnized in the district, such action can only be
maintained when the plaintiff has been an inhabitant thereof for three
years prior to the commencement of the action.

SEC. 469. In an action for the dissolution of the marriage contract
the plaintiff therein must be an inhabitant of the district at the com-
mencement of the action and for three years prior thereto, which resi-
dence shall be sufficient to give the court jurisdiction without regard
to the place where the marriage was solemnized or the cause of action

. arose.

Sec. 470. In an action for the dissolution of the marriage contract
on account of adultery the defendant may admit the adultery and
show in bar of the action either—

First. That the act was committed by the procurement or with the
connivance of the plaintiff; or,

Second. That the act had been expressly forgiven, or im§liedly 80,
by the voluntary cohabitation of the parties after%;nowledge thereof;or,

Third. That the plaintiff has been guilty of adultery also without
the procurement or connivance of the defendant and not -forgiven as
provided in subdivision second of this section; or,

Fourth. That the action has not been commenced within one year
after the discovery of the act by the plaintiff.

When the action is for any of the causes specified in subdivisions
third, fourth, fifth, or sixth of section four hundred and sixty-seven,
the defendant may admit the charge and show in bar of the action that
the act was committed by the procurement of the plaintiff, or that it
has been expressly forgiven; and in case the action is founded on
subdivision third of the s¢ction four hundred and sixty-seven, the
defendant may also show in bar thereof that the action was not prose-
cuted within cne year after the same occurred to the plaintiff.

SEc. 471. After the commencement of an action, and before a judg-
ment therein, the court or judge thereof may, in its discretion, pro-
vide by order as follows:

First. That the husband pay, or secure to be paid, to the clerk of
the court such an amount of money as may be necessary to enable the
wife to prosecute or defend the action, as the case may be; )

Second. For the care, custody, and maintenance of the minor chil-
dren of the marriage during the pendency of the action;

Third. For the freedom of the wife from the control of the husband
during the pendency of the action, and the court may restrain either
or both parties from disposing of the property of either party pend-
in% the action. .

EC. 472, Whenever a marriage shall be declared void or dissolved
the court shall have power to further decree as follows:

First. For the future care and custody of the minor children of the
marriage as it may deem just and proper, having due regard to the
age and sex of sucK children, and unless otherwise manifestly improper
giving the preference to the party not in fault;

Second. For the recovery of the party in fault, and not allowed the
care and custody of such children, such an amount of money, in gross
or installments, as may be just and proper for such party to contribute
toward the nurture and education thereof;

Third. For the recovery of the party in fault such an amount of
money, in gross or in installments, as mafy be just and proper for such
party to contribute to the maintenance of the other; .

Fourth. For the delivery to the wife, when she is not the party in
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fault, of her personal property in the possession or control of the hus-
band at the time of giving the judgment;

Fifth. For the appointment of one or more trustees to collect,
receive, expend, manage, or invest, in such manner as the court shall
direct, any sum of money adjudged for the maintenance of the wife
or the nurture and education of minor children committed to her care
and custody; '

Sixth. To change the name of the wife when she is not the party in
fault.

Power of court to  SEgc. 473, At any time after a judgment is given the court or judge
modify decree. thereof, upon the motion of either party, on notice shall have power
to set aside, alter, or modify so much of the judgment as may provide
for alimony or for the appointment of trustees for the care and eustody

of the minor children, or the nurture and education thereof, or th
maintenance of either party to the action. o
Right to remarry. Skc. 474. A judgment declaring a marriage void or dissolved by the
action or claim of either party shall have the effect to terminate such -
marriage as to both parties, except that neither party shall be capable
of contracting marriage with a third person, and if he or she does so
contract, shall be liable therefor as if such judgment had not been
iven, until the action has been heard and determined on appeal, and
if no ap};leal be taken, the expiration of the period allowed by law to

take such appeal. ' o

CaarTER FORTY-SIX.

OF ACTICNS TO DETERMINE ADVERSE CLAIMS AND BOUNDARIES.

Sec. Sec.
475. An action to determine adverse | 478. Mode of proceeding thereafter.
claims. 479. Oath and duties of commissioners.

476. An action to establish boundaries. 480. Their report.
477. Pleadings in such action.

mih action 10 aeter  SEC. 475. Any person in possession, by himself or his tenant, of
real property, may maintain an action of an equitable nature against
another who claims an estate or interest therein adverse to him, for
the purpose of determining such claim, estate, or interest.

1kn action fo estab- SEc. 476. In any case where any dispute or controversy exists, or

) - may hereafter arise, between two or more owners of adjacent or con-

tiguous lands in the district, concerning the boundary lines thereof, or
the location of the line or lines dividing such lands, either party or
any party to such dispute or controversy may bring and maintain an
action of an equitable nature in the district court of the district, for
the purpose of having such controversy or dispute determined, and
such boundary line or lines, or dividing lines, ascertained and marked
by proper monurments, upon the ground where such line or lines may
be ascertained to be, and established in such action.

sorieadings In such  Sgc. 477. The complaint in such action shall be sufficient if it appears

' therefrom that the plaintiff and defendant or defendants are owners of

adjacent lands; that there is a controversy or dispute hetween the
parties concerning their boundary or dividing line or lines, and it shall
not be necessary to set forth the nature of such dispute or controversy
further than that the plaintiff shall describe the boundary or dividing
line as he shall claim it to be. The defendant, in his answer, shall set
forth the nature of his claim with reference to the location of the line
in controversy.

thercatonPreeed®e Sec. 478. The mode of proceeding under this Act shall be analogous
to that of other actions of an equitable nature: Provided, At the time
of entering the judgment fixing the true location of the disputed bound-
ary or dividing line the court shall appoint three disinterested com-
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missioners, one of whom shall be a practical surveyor, and shall direct
the commissioners to go upon the lands of the parties and establish
and mark out upon the grounds, by proper marks and monuments,
the boundary or dividing line as ascertained and determined by the
court in its judgment.

SEc. 479. Before entering upon the discharge of their duties the
commissioners shall make and file their oath, in writing, to faithfully
and impartially perform their duties as such commissioners, ana after
designating the line by proper marks and monuments, they shall file,
in the court and cause, a report of their doings as such commissioners,
and the same shall be, when approved or confirmed by the court, a part
of the judgment roll in the cause.

Skc. 480. The report of the commissioners may be confirmed by the
court, upon written motion of either party to such action, whenever it
shall appear to the court that the motion was served upon the adverse

arty two days before the presentation thereof, and that no exceptions

Eave been filed to the report within two days after the service. If

excegtions are filed as aforesaid to the report, the exceptions may be
heard with the motion to confirm, and the motion may confirm, modify,
or set aside the report, as shall seem just, and in the latter case may
appoint a new commission or refer the matter to the same commis-
sioners with appropriate instructions.

CHAPTER FORTY-SEVEN.

GENERAL PROVISIONS CONCERNING ACTIONS.

" 8Sec. Sec.
481. Lost papers, how supplied. 485. Jurisdiction over corporations.

482. Successive actions. 486. Exercise of jurisdiction.

483. Consolidation of actions. 487. When majority of referees may act.
484. When court has jurisdiction. 488. Computation of time.

Sec. 481. If an original paper or pleading be lost or withheld by
any person) the court or }u(s)ge thereof may order a verified copy
thereof to be filed and used instead of the original.

SEc. 482. Successive actions may be maintained upon the same con-
tract or transaction whenever, after the former action, a new cause of
action arises therefrom. . i

SEc. 483. Whenever two or more actions are pending at one time
between the same parties and in the same court upon causes which
might have been joined, the court may, upon the motion of the defend-
ant, order the same to be consolidated. An action is deemeq to be
pending from the commencement thereof until its final determination
upon appeal, or until the expiration of the period allowed to take an

appeal. : .

g::c. 484. No natural person is subject to the jurisdiction of the
district court of the district unless he appear in the court, or be found
within the district, or be a resident thereof, or have property therein;
and in the last case only to the extent of such property at the time
the jurisdiction attacheds., But this section is not to be construed to
limit the power of the said court to declare a marriage void or a dis-
solution thereof when the defendant is a nonresident of the district,
in the cases provided for in ¢hapter forty-five. o .

SEc. 485. No corporation is subject to the jurisdiction of the dis-
trict court of the district unless it a r in the court, or have been
created by or under the laws of the district, or have an agency estab-
lished therein for the transaction of some portion of its business, or
have property therein; and in the last case only to the extent of such

property at the time the jurisdiction attached. "
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Skc. 486. When tae court has jurisdiction of the parties it may
exercise it in respect to any cause of action, wherever arising, except
for the specific recovery of real property situated without the district,
or for injury thereto.

Skc. 487. Whenever there is more than one referee all must meet,
but & majority of them may do any act which might be done by all;
and whenever any authority is conferred on three or more persons it
may be exercised by a majority of them, upon the meeting of all, unless
expressly otherwise provided.

gEC. 488. The time within which an act is to be done, as provided
in this code, shall be computed by excluding the first day and includ-
ing the last, unless the last day fall upon a Sunday, Christmas, or
other legal holiday, in which case the last day shall also be excluded.
The time for the publication of legal notices shall be computed so as
to exclude the first day of publication and to include the day on which
the act or event of which notice is given is to happen or which com-
pletes the full period required for publication.

CraPTER FORTY-EIGHT.

OF OFFERS TO COMPROMISE AND THE INSPECTION OF WRITINGS.

Sec. | Sec.
489. Offers to compromise, how accepted i 490. Order for the inspection of papers.
and effect thereof.

Skc. 489. The defendant may, at any time before trial, serve upon
the plaintiff and offer to allow judgment to be given against him for
the sum, or the property, or to the effect therein specified. If the
plaintiff accept the offer, he shall, by himself or attorney, indorse such
acceptance thereon, and file the same with the clerk before trial, and
within three days from the time it was served upon him; and there-
upon judgment shall be given accordingly, as in case of a confession.
If the offer be not accepted and filed within the time prescribed, it
shall be deemed withdrawn, and shall not be given in evidence on the
trial; and if the plaintiff fail to obtain a more favorable judgment, he
shall not recover costs accruing after the service of the notice of the
offer, but the defendant shall recover of him costs and disbursements
from the time of such service.

Skec. 490. The court, or judge thereof, while an action is pending,
may order either party to give the other, within a specified time, an
inspection and copy, or permission to take a copy, of any book, docu-
ment, or paper in his possession, or under his control, containing
evidence or matters relating to the merits of the action, or the defense
therein. If obedience to the order be neglected or refused, the court
may exclude the book, document, or paper from being given in evi-
dence, or, if wanted as evidence by the party applying therefor, may
direct the jury to presume it to be such as he aﬁeges 1t to be; and the
court may also punish the party so neglecting or refusing as for a
contempt. This section is not to be construed to prevent a party from
compelling another to produce books, documents, or papers when he
is examined as a witness.

CHAPTER FORTY-NINE.

OF MOTIONS AND ORDERS.

Rec. : Sec.

491. Order and motion, definition of. ! 494, Application refused not to be re-
492. Motions, to whom and where made. 1 pea

493. Notice of motion, time of, and when |

necessary.

SEc. 491. Every direction of a court or judge made or entered in

writing, and not included in a judgment is denominated an order. An
application for an order is a motion.
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Skc. 492. Motions shall be made to the court or judge, as provided
in other parts of this code. They shall be made at the place where
the action is triable, except when made to a judge of the court before
whom the action is pending and without notice, in which case an order
may be made by such judge in any part of the district.

Sec. 493. When a notice of a motion is necessary, it shall be served
twenty days before the time appointed for the hearing; but the court,
or judge thereof, may prescribe, by order indorsed upon the notice,
a shorter time. Notice of a motion is not necessary, except when this
code requires it, or when directed by the court or judge in pursuance
thereof.

Sec. 494. If an application for an order, made to a judge of the
court in which the action or proceeding is pending, be refused in whole
or in part, or be granted conditionally, no subsequent application for
the same order shall be made to any other judge. A violation of this
section is punishable as a contempt, and an order made contrary
thereto may be revoked by the judge who made it, or vacated by the
court, or judge thereof, in which the action or proceeding is pending.

CaarPTER Frrry.

OF NOTICE AND THE SERVICE AND FILING OF PAPERS.

8ec. See.

495. Notices to be in writing. 500. When party absent from the district;

496. Notices and other papers, how " when service to be made on attor-
served and upon whom. . ney.

497. When service may be made by | 501. Foregoing provisions not to apply to
' mail; time allowed for distance. summons, .
498. How copy deposited and when serv- | 502. Notice is valid, though defective in
, ice deemed to be made. form. .
499. Appearance, how made; defendant | 503. Filing of papers.
not to be heard before appearance.

Sec. 495. Notices shall be in writing, and notices and other %aépers
shall be served on the party or attorney in the manner’ prescribed in
this chapter where not otherwise provided by this code.

Sec. 496. The service or deposit in the post-office, when served by
mail, may be made by any person other than the party himself. The
proof of service shall be the same as proof of service of a summons,
and shall be returned with the original notice, or other paper of which
service is made, at the time and place therein prescribed for the hear-
ing or other proceeding to be hag thereon. e service may be per-
sonal by delivery of a copy of the notice or other paper to the party
or attorney on whom the service is required to be made, or it may be
as follows:

First. If upon an attorney, it may be made during his absence from
his office by leaving the copy with his clerk therein, or with the person
having charge thereof; or when there is no person in the office, by
leaving it between the hours of six in the morning and nine in the
evening in a conspicuous place in the office, or if it be not oper to
admit of such service, then by leaving it at the attorney’s residence
with some person of suitable age and discretion. .

Second. g? upon a party, it may be made by leaving the copy at his
residence between the hours of six in the morning and nine in the
evening with some person of suitable age and discretion.

SEc. 497. Service by mail may be made when the person for whom
the service is made and the person on whom it is made reside in differ-
ent places, between which there is a communication by mail, adding one
day to the time of service for every twenty miles of distance between
the place of deposit and the place of address. . i

Skc. 498. In case of service by mail the copy must be deposited in
the post-office, addressed to the person on whom it is to bo served at
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his place of residence, and the postage paid. The service shall be
deemed to be made on the first day after the deposit in the post-office
that the mail leaves the place of deposit for the place of the address,
and not otherwise.

Skc. 499. A defendantappearsin an action when he answers, demurs,
or gives the plaintiff written notice of his appearance, and until he
does so appear he shall not be heard in such action or in any proceed-
ing pertaining thereto, except the giving of the undertakings allowed
to tEg defendant in the provisional remedies of arrest, attachment,
and the delivery of personal property. When the defendant has not
appeared, notice of a motion or other proceeding need not be served
upon him, unless he be imprisoned for want of bail, or unless directed
by the court, or judge thereof, in pursuance of this title.

Sec. 500. When a party is absent from the district and has no attor-

ve ney in the action, service may be made by mail if his residence be known;

if not known, on the clerk for him. When a party, whether absent or
not from the district, has an attorney in the action, service of notice or
other papers shall be made upon the attorney.

Skc. 501. The foregoing provisions do not apply to the service of a
summons or other process, nor so much thereof as allows service to be
made of any notice or other paper to bring a party into contempt, other-
wise than upon such party personally.

SEc. 502. A notice or other paper is valid and effectual, although
defective either in respect to the title of the action in which it is ma ¢,
or the name of the court or the parties, if it intelligently refer to such
action. .

Sec. 503. All undertakings, affidavits, or other papers required by or
provided for in this code shall be filed with the clerk, except when this
code otherwise specially provides. A pleading or paper shall be filed
by delivering the same to the clerk at his office, who shall indorse upon
it the day of the month and the year, and subscribe his name thereto.
The clerk shall not be required to receive for filing any paper unless
the name of the court, the title of the cause and the paper, and the
names of the parties, and the attorney, if there be one, is intelligibly
indorsed on the back of it, or unless the contents thereof can be read
by a person of ordinary skill.

CHAPTER FIFTY-ONE.

OF APPEALS AND WRITS OF ERROR.

Sec. i See.

504. Appeals and writs of error, how ; 507. From what an appeal may be taken.
taken. : h08. Lawsregulating procedure and prac-

505. What judgments shall be final. I tice on appeal.

506. When may be taken. i

SEc. 504. Appeals and writs of error may be taken and prosecuted
from the final judgments of the district court for the district of Alaska
or any division thereof direct to the Supreme Court of the United
States in the following cases, namely: In prize causes and in all cases
which involve the construction or application of the Constitution of
the United States, or in which the constitutionality of any law of the
United States, or the validity or construction of any treaty made under
its authority is drawn in question, or in which the constitution or law
of a State is claimed to be in contravention of the Constitution of the .
United States; and that in all other cases where the amount involyved
or the value of the subject-matter exceeds five hundred dollars the
United States circuit court of appeals for the ninth cireuit shall have
jurizdiction to review by writ of error or appeal the final judgments
orders, of the district court. ’
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Sec. 505. The judgments of the circuit court of appeals shall be
final in all cases coming to it from the district court, but whenever
the judges of the circuit court of appeals may desire the instruction
of tile Supreme Court of the United States upon any question or
proposition of law which shall have arisen in any case pending before
the circuit court of appeals on writ of error to or appeal from the
district court, judges may certify such question or proposition to the
Supreme Court, and thereupon the Supreme Court shall give its
instruction upon the questions and propositions certified to it, and its
instruction shall be binding upon the circuit court of appeals.

SEc. 506. No appeal or writ of error by which any final order or
judgment may be reviewed under the provisions of this Act shall be
taken or sued out except within one year after the entry of the order
or judgment sought to be reviewed.

SEC. 507. An appeal may be taken to the circuit court of appeals
from any interlocutory order granting or dissolving an injunction,
refusing to grant or dissolve an injunction, made or rendered in any
cause pending before the district court within sixty days after the
entry of such interlocutory order. = The proceedings in other respects
in the district court in the cause in which such interlocutory order was
made shall not be stayed during the pendency of such appeal, unless
otherwise ordered by the district court. . )

Sec. 508. All provisions of law now in force regulating the pro-
cedure and practice in cases brought by appeal or writ of error to the
Supreme Court of the United States or to the United States circuit
court of appeals for the ninth circuit, except in so far as the same may
. be inconsistent with any provision of this Act, shall regulate the pro-
cedure and practice in cases brought to the courts, respectively, from
the district court for the district of Alaska.. The provisions of this
chapter shall apply to all cases pending in the district court of Alaska
at the time this Act takes effect.

Cuarrer Firry-TwO.

OF COSTS AND DISBURSEMENTS.

Sec. Sec.

509. Costs; compensation of attorney. 519. Fees of referees.

510. When costs allowed to pla.intiffy 520. Costs on postponement, etc.

511. Costs in several actions on same | 521. Plea of tender and effect as to costs.
cause. 522. Guardian of infant plaintiff liable.

'512. Costs, when allowed to defendant. 523. Costs where person sues or defends

513. Disbursements, when allowed. in the right of another.

514. Costs and disbursementsin an action | 524. Costs on review of inferior court.
of an equitable nature. 525. Costs in certain cases.

515. Who liable for fees. 526. Security for costs.

516. Costsand disbursements, how taxed. | 527. Same subject.

517. When objections made. 528. Costs-on motion, etc.

518. Effect of such appeal.

SEc. 509. The measure and mode of compensation of attorneys shall
be left to the agreement, expressed or implied, of the parties; but
there may be allowed to the prevailing party in the judgment certain
sums by way of indemnity for his attorney fees in maintaining the
action or dei%nse thereto, which allowances are termed costs.

. SEc. 510. Costs are allowed of course to the plaintiff upona judgment
in the district court in his favor in the following cases:

First. In an action for the recovery of the possession of real prop-
erty, or where a claim of title or interest in real property, or right to
the possession thereof, arises upon the pleadings, or 1s certified by the
court to have come in question upon the trial; . .

Second. In actions for fines and forfeitures, and the actions provided
for in chapters thirty-five and thirty-six of this title;
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Third. In an action involving an open mutual account, where it
appears to the satisfaction of the court that the sum total of such
accounts of both parties exceeds one hundred and fifty dollars;

Fourth. In an action for the recovery of personal property;

Fifth. In an action not hereinbefore specified, for the recovery of
money or damages, when the plaintiff shall recover fifty dollars or
more.

But in an action for assault, battery, false imprisonment, libel,
slander, mdlicious prosecution, criminal counversation, seduction, or
breach of promise of marriage, if the plaintiff recovers less than
fifty dollars damages, he shall recover no more costs and disburse-
ments than damages; and in an action to recover the possession of
personal property, if the plaintiff recover property or the value
thereof, as established on the trial, and damages for the detention of
the same, in all less than fifty dollars, he shall recover no more costs
and disbursements than the sum of such value and damages.

poosts in severalac-  Spe, 511. When several actions shall be prosecuted for the same
i " cause of action, against several parties who might have been joined as
defendants in the same action, disbursements shall be allowed the
plaintiff in each action if he prevail therein; but costs shall not be
allowed such plaintiff in more than one of such actions, which shall be
at his election, unless the party or parties prosecuted in such other
action or actions shall at the time of the commencement of the previous
action have been without the district or secreted therein. !
ot whenallowed  Gpg, 512, Costs are allowed of course to the defendant in the actions
mentioned in section five hundred and eleven unless: the plaintiff be
entitled to costs therein; and when there are several defendants not
united in interest, and making separate defenses by separate answers, -
costs shall be allowed or not to each of such defendants as if the action
were commenced against him separately.
whesomnrsements  Sec. 513. A party entitled to costs shall also be allowed for all neces-
sary disbursements, including the fees of officers and witnesses, the
necessary expenses of taking depositions by commission or otherwise,
the expense of publication of the summons or notices, and the post-
tge where the same are served by mail, the compensation of referees,
and the necessary expense of copying any public record, book, or
) document used as evidence on the trial. '
moots and disburse.  Sgc. 514. In an action of equitable nature costs and disbursements
equitable nature.  shall be allowed to a party in whose favor a judgment is given in like
manner and amount as In other actions, without reference to the
amount recovered or the value of the subject of the action, unless the
court otherwise directs. .

Wholiable for fees.  Sgc. 515. Every officer, witness, or other person required to do or
perform any act or service for any party to any action or proceeding
whatever shall be entitled to demams) and receive from such party the
compensation which the law allows therefor in advance; but a party
to any action or proceeding in any court of justice in the district may,
at his option, pay the fees of the officers thereof in advance or give
such officers an undertaking with sufficient sureties therefor. The
costs and disbursments which a party is entitled to recover from
another may be collected by the execution to enforce the judgment as
a part thereof. The fees secured to the officers of the court, or either
of them, by any party to the judgment may be collected by an execu-
tion against the property of suech party and that of his sureties in
the undertaking therefor. Such officers’ execution may issue in the
name of the clerk as plaintiff in the writ and for the benefit of all offi-
cers of the court to whom fees are so due and secured, whenever an
execution might issue to enforce the judgment at the instance of the
prevailing party therein.

oS and disburse- © Qgc, 516. Costs and disbursements shall be taxed and allowed by the
. - clerk. No disbursements shall be allowed any party unless he shall
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file with the clerk within five days from the entry of judgmenta state-
ment of the same, which statement must be veritied except as to fees
of officers. A statement of disbursements may be filed with the clerk
at any time after five days, but in such case a copy thereof must be
served upon the adverse party. A disbursement which a party is
entitled to recover must be taxed, whether the same has been paid or
not by such party. The statement of disbursements thus filed, and
costs, shall be allowed of course unless the adverse party, within two
days from the time allowed to file the same, shall file his objections
thereto, stating the particulars of such objections.

Skc. 517. When objections are made to the claim for costs and dis-
bursements, the clerk shall forthwith pass upon the same, and indorse
upon the verified statement, or appen(ri) thereto, the charges allowed or
disallowed. Any party aggrieved by the decision of the clerk in the
allowance of costs or disbursements may appeal from such decision to
the court within five days from the date of such decision, by serving
a notice of such appeal, and in what particulars, upon the adverse
party or his attorney, which appeal shall be heard and determined by
such court, or judge thereof, as soon thereafter as convenient.

Sec. 518. Such appeal shall stay the proceedings as to the costs and
disbursements to ngch the appeal is taken or relates, unless the
respondent file with the clerk an undertaking, with one or more sure-
ties, to the effect that if the decision of the clerk be reversed or modi-
fied he will make such restitution as the court or judge may direct.
The sufficiency of the sureties in the undertaking may be excepted to
by the appellant, and they be required to justify in like manner and
with like effect as in an ordinary undertaking for an appeal.

Skc. 519. The fees of referees shall be four dollars per day to each
for every day spent in the business of the reference, but the parties
may agree in writing upon any other rate of compensation, and there-
upon such rates shall be allowed.

Skc. 520. Upon an application to postpone a trial, the payment to
the adverse party of a sum, not exceeding ten dollars, as costs may
be imposed by the court as a condition of granting the postponement;
and in all cases where this code authorizes a court or judge to allow a
party to do any act in an action or proceeding upon terms, such court
or judge may, as a condition of such allowance, impose upon such
party the payment of a like sum as costs. :

Sec. 521. When in any action for the recovery of money or damages
only the defendant shall allege in his answer that before the commence-
ment thereof he tendered to the plaintiff a certain amount of money in
full payment or satisfaction of the cause of action, and now brings the
same into court and deposits it with the clerk for the plaintiff, if such
allegation of tender be found true, and the plaintiff do not recover a
greater sum than the amount so tendered, he shall not recover costs off
the defendant, but the defendant shall recover them off him.

SEc. 522. When costs or disbursements are adjudged against an
infant plaintiff, the guardian by whom he appeared in the action shall
be responsible therefor, as if he were the actual plaintiff in such action,
and payment thereof may be enforced against him accordingly.

SEC. 523. Inanaction prosecuted or defended by an executor, admin-
istrator, trustee of an express trust, or a person expressly authorized
by statute to prosecute or defend therein, costs shall be recoveredasin
ordinary cases, but such costs shall only be chargeable upon or collected
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thereof shall order the same to be recovered off the plaintiff or defend-
ant personally for mismanagement or bad faith in such action or the
defense thereto. : ’

SEC. 524. When the decision of any officer, tribunal, or court of
inferior jurisdiction is brought before a court for review, such review
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shall, for all the purposes of costs or disbursements, be deemed an
appeal to such court upon errors in law, and costs therein shall be
allowed and recovered accordingly.

Skc. 525. In all actions prosecuted or defended in the name and for
the use.of any public corporation in the district the public corporation
shall be liable for and may recover costs in like manner and with like
effect as in the case of natural persons. When the action is upon the
information of any natural person, he shall be liable in the first instance
for the defendant’s costs; and such costs shall not be recovered from
the United States until after execution issued therefor against such
person and returned unsatisfied in whole or in part.

Skc. 526. The attorney of a plaintiff who resides out of the district,
or is a foreign corporation, against whom costs are adjudged in favor
of the defendant, is liable to such defendant therefor; and if he neglect
to pay the same upon the information of such defendant, shall be pun-
ished as for a contempt. The attorney may relieve or discharge himself
from such liability by filing an undertaking at the commencement of
the action, or at any time thereafter before judgment, for the payment
to the defendant of the costs and disbursements that may be adjudged
to him, executed by one or more sufficient sureties.

Skc. 527. The sureties in such undertakinf shall possess the qualifi-
cations of sureties in an undertaking for bail on arrest, and their suf-
ficiency may be excepted to by the defendant at any time within five
days from notice of filing the same, and if so, they shall justify in an
amount not less than two hundred dollars, in like manner and with like
effect as such sureties for bail on arrest. Until the time for exceptin
to the sufficiency of the sureties has expired, or if excepted to, untﬁ
they be found sufficient, the attorney is liable as if no undertaking had
been given. A deposit of two hundred dollars, or other sum which
the court or judge may direct, with the clerk may be made in lieu of
such undertaking.

Skc. 528. A sum not exceeding five dollars as costs may be allowed
to the prevailing party on a motion, in the discretion of the court, and
may be absolute or directed to abide the event of the action. In any
action or ggoceeding as to which the allowance and recovery of costs
may not be provided for in this title, costs may be allowed or not,
according to the measure herein prescribed, and apportioned among
the parties, in the discretion of the court.

CHAPTER FIPTY-THREE.

OF THF. RECORDS AND FILES OF COURT.

Sec. Sec.

529. Records of court, what constitute. 535. Final record, what to be recorded

530. Register, how kept. therein.

531. Journal, what to be entered therein. | 536. Jury book, how kept.

532. Judgment docket, how arranged. 537. Files of the court, what are.

533. Execution docket, how kept. 538. Custody of the records and files.

534. Fe_e book, what to be entered there- | 539. Search and examination of records
in. and files.

Sec. 529. The records of the district court are a register, journal,
judgu&ent docket, execution docket, fee book, jury book, and final
record.

Sec. 530. The register is a book wherein the clerk shall enter, by
its title, every action or Eroceeding commenced in, or transferred or
appealed to, the court whereof he is clerk, according to the date of its
commencement, transfer, or appeal; and thereafter, until the entry of
judgment, note therein, according to the date thereof, the filing or
return of any paper or process, or the making of any order, rule, or
other direction in or concerning such action or proceeding. ’
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Sec. 531. The journal is a book wherein the clerk shall enter the
proceedings of the court during term time, and such proceedings in
vacation as this code specially directs.

Szc. 532. The judgment docket is a book wherein the judgments are
docketed, as elsewhere provided in thiscode. Each page thereof shall
be divided into eight columns, and headed as follows: Judgment debt-
ors; Judgment creditors; Amount of judgment; Date of entry in
journal; %Vhen docketed; Appeal, when taken; Decision on appesl;
Satisfaction, when entered.

Skc. 533. The execution docket is a book wherein the clerk shall
note, under the title of every cause, the issue and return of execution,
and generally the filing or return of any paper or process, or the mak-
ing of any order, rule, or other direction therein, from and after the
entry of ju entor decree until satisfaction or performance thereof.

SEc. 534. The fee book is one wherein the clerk shall enter, under
the title of every cause, against the party to which the service is ren-
dered, the clerk’s fees earned, and received or not received, and none
other, except as specially directed by this code.

Skc. 535. The final record is a book wherein the clerk shall record
the papers, pleadings, and proceedings in a cause, as elsewhere provided
in this code.

Sec. 536. The jury book is one wherein the clerk shall enter the
names of the persons attending upon the court at a particular term as
grand or trial jurors, the time of the attendance of each, and when

isiharged or excused, and the amount of fees and mileage earned by
each. :
Sec. 537. The files of the court are all papers or process filed with
or by the clerk of the court in any action or proceeding therein or
before the judge thereof.

Sec. 538. The records and files of the court are to be kept in the
clerk’s office in the custody of the clerk, and he is responsible for
them. They shall not be taken out of the office by anyone, except by
the judge of the court, or an attorney thereof when allowed by special
order of the court or judge, or some general rule therefor prescribed
by the court and entered in the journal.

Skc. 589. Whenever requested the clerk, upon being tendered legal
fees therefor, shall furnish to any person a certified copy of any portion
of such records or files, and no person other than such clerk is entitled
to make such copy or to the use of the records or files for such purposes.
Whenever requested the clerk shall search such records and files and
give a certificate thereof according to the nature of the inquiry.

CuAPTER FIFTY-FOUR.

GENERAL PROVISIONS CONCERNING SPECIAL PROCEEDINGS.

Sec | Bec.

540. Paé'tiq,s to special proceedings, how | 541. Judgments, orders, and motions.
esignated.

SEc. 540. The party prosecuting awrit of review, writ of mandamus,

writ of habeas coxt'ﬁus, or a proceeding for contempt shall be known a8 igna

the plaintiff, and the adverse party as the defendant. .

Skc. 541. A judgment in a special proceeding is the final determina-
tion of the rights of the parties therein. The definition of a motion
and an order in an action are applicable to similar acts in a special
proceeding.
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CuarTER FIFTY-FIVE.

OF THE WRIT OF REVIEW.

Sec. Sec.
542. Writ of certiorari to be known as | 547. To whom directed.

: writ of review. 548, Sta{) of proceedings; when return-
543. Who may prosecute. able.

544. By whom allowed and how applied | 549. When and by whom writ issued;

for. how served. .
545. When allowed. 550. Incompletereturn; limitationof writ.
546. Undertaking of plaintiff. 551. Power of court to review.

be bt ao ot of . SEC. 542. The writ formerly known as the writ of certiorari is
1@view. known in this title as the writ of review.

Whomay prosecute.  Spq, 543. Any party to any process or proceeding before or by any
inferior court, officer, or tribunal may have the decision or determina-
tion thereof reviewed for errors therein as in this chapter prescribed.
Upon a review, the court may review any intermediate order involving
the merits necessarily affecting the decision or determination sought

. whom anewet 'S 340" T, hall be allowed by th »

whom allow: EC. 544. The writ shall be allowed by the district court or judge
ad how spplied for. 1 eof, upon the petition of the plaintiff, describing the decision or
determination sought to be reviewed with convenient certainty, and
setting forth the errors alleged to have been committed therein.  Such
petition shall be signed by the plaintiff or his attorney, and verified
by the certificate of an attorney of the court, to the effect that he had
examined the process or proceeding and the decision or determination
therein, and that the same is erroneous, as alleged in the petition.

When allowed. Sec. 545. The writ shall be allowed in all cases where there is no
appeal or other plain, speedy, and adequate remedy, and where the
inferior court, officer, or tribunal in the exercise of judicial functions
appears to have exercised such functions erroneously, or to have
exceeded it or his jurisdiction, to the injury of some substantial right
of the plaintiff.

Wndertaking of  Spc, 546. Before allowing the writ, the court or judge shall require

plainsiff. N . . . E;
the party applying therefor to give an undertaking, with one or more
sureties, subject to its or his approval, in the amount to be fixed by it
or him, conditioned that he will perform the judgment or decision
sought to be reviewed in case the district court shall so order, and
judgment may he given by said court against the applicant and his
surety or sureties In case the judgment or decision sought to be
reviewed shall be aflirmed for the amount thereof, and the costs of
) said proceeding.

Towhom directed.  Spe, 547. The writ shall be directed to the court, officer, or tribunal
whose decision or determination is sought to be reviewed, or to the
clerk or other person having the custody of its records or proceedings,
requiring it or them to return the writ to the district court, within a
time therein specitied, with a certitied copy of the record or proceed-
ings in question annexed thereto, that the same may be reviewed by
such district court, and requiring the defendant to desist from further
proceedings in the matter to be reviewed.

when rerimonie <% SEC. 548. The words in the writ requiring the stay of proceedings
may he inserted or omitted in the discretion of the court or judge
issuing the same, and the proceedings shall be stayed or not accord-
ingly. The writ shall be made returnable at the next term of the
district court, or in vacation, and if the latter, the same may be tried
and judgment given therein, by the judge thereof, in like manner and
with like effect as in term time.

Thenand by whom  Spe, 549. Upon the filing of the order allowing the writ, and the

writ issued; how o . = e i
served. petition and undertaking of the plaintiff, the clerk shall issue the writ,
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according to the direction of the order. The writ shall be served by
delivering a copy of the original to the opposite party in the action or
proceeding sought to be reviewed, at least ten days before the return
of the original writ, and may be served by an officer or person author-
ized to serve a summons, who shall indorse on the original writ the
manner of service thereof.

Sec. 550. If the return to the writ be incomplete, the court may , Mcomplete return;
order a further return to be made. In no case shall a writ be allowed '
unless the application therefor be made within six months from the
date of the decision or determination complained of.

Skc. 551. Upon the review the court shall have power to affirm, ,Power of court to
modify, reverse, or annul the decision or determination reviewed, and,
if necessary, to award restitution to the plaintiff, or, by mandate,
direct the inferior court, officer, or tribunal to proceed in the matter
reviewed according to its decision. From the judgment of the district
court on review an appeal may be taken in like manner and with like
effect as from a judgment of such district court in an action.

CHAPTER FIFTY-SIX.

OF THE WRIT OF MANDAMTUS.

Sec. Sec.
552. Mandamus to be known as in this | 559. If defendant fail to show cause, per-
chapter. emptory writ to issue. :
553. To whom writ may issue; not to con- | 560. Pleadli)ngs and mode of proceeding
trol judicial discretion. therein.
554. How writ applied for and by whom | 561. Recovery of damages.
allowed and issued. 562. Recovery of damages a bar to other
555. How directed and served. suit or action.
556. Either alternative or peremptory; | 563. When court may impose fine upon
what to contain. defendant.
357. When peremptory writ shall be is- | 564. How tried.
sued in first instance. ’ 565. Appeal from judgment of district
558. When defendant may show cause, court.
and how.

SEc. 552. The writ of mandamus is known in this code as prescribed | Mandamus tobe
and regulated in this chapter. chapter.

SEc. 553. It may be issued to any inferior court, corporation, board, | To whom writ ma
officer, or person, to compel the performance of an act which the law judiclal discretion.
specially enjoins as a duty resulting from an office, trust, or station.

ut though the writ may require such court, corporation, board, oflicer,
or person to exercise its or his judgment, or proceed to the discharge
of any of its or his functions, it shall not control judicial discretion.

The writ shall not be issued in any case where there is a plain, speedy,
and adequate remedy in the ordinary course of the law.

Sec. 554. The writ shall be allowed by the court, or judge thereof, ; How it arplied
upon the petition, verified as a complaint in an action, of the party sllowed and issued.
beneficially interested. It may be allowed with or without notice to :
the adverse party, as in the case of a writ of review. Upon the filing
of the petition and order of allowance, the writ shall be issued by the
clerk in accordance therewith. :

SEc. 555. The writ shall be directed to the court, corporation, board, ,Bo¥ directed and
officer, or person mentioned or designated in the order of allowance,
and may be served thereon by any officer or person authorized to serve
a summons by delivery of a copy of the original to such officer or
person, or to any member of such court, or to any officer of such cor-

oration upon whom this code authorizes a summons to be served.

he proof of service shall be the same as in a writ of review, and
obedience to the writ may be enforced in such manner as the court, or
judge thereof, shall direct.
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Either alternative  Que. 556, The writ is either alternative or peremptory. When it
it A alternative, it shall state concisely the facts ac%ordinlg)g to the petition,
showing the obligation of the defendant to perform the act, and his
omission to perform it, and command him that immediately after the
receipt of the writ, or at some other specified time, he do the act
required to be performed, or show cause before the court or judge
thereof by whom the writ was allowed, at a time and place therein
sEeciﬁed, why he has not done so; and that he then and there return
the writ, with his certificate annexed, of having done as he is com-
manded, or the cause of his omission thereof. When peremptory,
the writ shall be in similar form, except that the words requiring the
defendant to show cause why he has not done as commanded, and to
return the cause therefor, shall be omitted.
rben PoemET  SEc. 557. When the riiht to require the performance of the act is
in first instance. clear, and it is apparent that no valid excuse can be given for not per-
forming it, a peremptory mandamus shall be allowed in the first
instance; in all other cases the alternative writ shall be first issued.
meyheD defendsnt  SEC. 558. On the return day of the alternative writ, or such further
how. day as the court or judge thereof may allow, the defendant on whom
the writ shall have been served may show cause by demurrer or answer
to the writ in the same manner as to a complaint in an action.
sl defendant fall o Skc. 559. If the defendant do not show cause by demurrer or answer,
tory writ to sue. g peremptory mandamus shall be allowed against him. If the answer
contain new matter, the same may be demurred or repiied to by the
plaintiff within such time as the court or judge may prescribe. If the
replication contain new matter, the same may be demurred to by the
defendant within such time as the court or judge may prescribe, or he
may countervail such matter on the trial or other proceedings by
proof, either in direct denial or by way of avoidance. :
ofP;ergggnegi";;dggf; Skc. 560. The pleadings in the proceeding by mandamus are those
in. mentioned in the two sections last preceding. They are to have the
same effect, and to be construed and may be amended in the same
manner, as pleadings in an action. Either party may move to strike
out, or be allowed to plead over after motion or demurrer allowed or
disallowed, and the issues joined shall be tried and the further pro-
ceedings thereon had in like manner and with like effect as in an action.
Recovery of dam-  Sgc. 561. If judgment be given for the plaintiff, he shall recover
oges. the damages which he shall have sustained by reason of the premises,
to be ascertained in the same manner as in an action, together with
costs and disbursements, and a peremptory mandamus shall be awarded
without delay. ) )
aprecovery of dam- SEC. 562. A recovery of damages by virtue of this chapter against a
suit or action. party who shall have made a return to a writ of mandamus is a bar to
any other action against the same party for the same cause.
e U SEc. 563. Whenever a peremptory mandamus is directed to a public
fendant. officer or body commanding the performance of any public duty speciall
enjoined by law, if it appear to the court or judge thereof that suc
officer or any member of such body has without just excuse refused or
neglected to perform the duty so enjoined, the court or judge may
imprison, or impose a fine, not exceeding one thousand dollars, upon
every such officer or member of such body for each refusal.

How tried. Skc. 564. In the district court the writ may be made returnable either
in term time or vacation, and if the latter, may be tried and determined
before the judge thereof in like manner and with like effect as in term
time.

Appeal from jude-  SEC. 565. From the judgment of the district court, or judge thereof

ment of districtconrt. po fusing to allow a mandamus, or directing a peremptog'v r%andamus:
an appeal may be taken in like manner and with like effect as in an
action.
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CHAPTER FIFTY-SEVEN.

OF THE WRIT OF HABEAS CORPUS.

Sec. Sec.
566, Who may prosecute. 589. When production of person dis-
567. Who not entitled to prosecute. pensed with.
568. By whom allowed, and application | 590. Judgment of discharge or dismissal
therefor. of proceedings.
569. Petition for writ; what it shall con- | 591. Precept requiring the production of
tain. the person.
570. When allowed. 592. Obedience to judgment of discharge,
. 571. What the writ shall contain. how enforced.
572. Not to be disobeyed for want of form. | 593. Person once discharged not again
573. What the return shall contain. . imprisoned.
574. Person to be produced. 594. When warrant to issue in lieu of
575. Warrant to issue in case of neglect habeas corpus.
or refusal to obey. 595. Arrest of the person having custody
576. If officer neglects, to whom warrant of the party.
to issue. 596. Warrant, how executed and the pro-
577. Precept to marshal. ceedings thereon.
578. W hen cause to be inquired into. 597. Person arrested to be committed or
579. If any legat cause shown, discharge bailed.
granted. ~ 598. Penalty for refusing copy of order.
580, When party to be remanded. 599. When district attorney may apply
581. In certain cases, when to be dis- for a writ. .
charged. _ 600. By whom served; tender of fees and
582. Legality of certain judgments and undertaking.
process not to be inquired into. 601. How served.
583. Oncommitmentforecriminal offenses, | 602. Same subjt?gt.
how to p: . 603. Duty to obey writ. .
584. Until judgment given, how to be | 604. When charges for producing party
kept. may be ordered paid.
585. When mnotice to be given to third | 605. Proof ot service.
party. 606. Within what time return to be made.
586. Notice, when given to the district | 607. What court has jurisdiction.
attorney. 608. Appeal from judgment; question not
587. Return may be controverted. to be reexamined.
588. Pleadings on the return.

SEc. 566. Every person imprisoned, or otherwise restrained of his

li erty, within the district, under any pretense whatsoever, except in
the cases specified in the next section, may prosecute a writ of habeas
corpus according to the provisions of this chapter, to inquire into the
cause of such imprisonment or restraint, and if illegal to be delivered
therefrom. .

SEc. 567. Persons properly imprisoned or restrained by virtue of
the legal judgment of a competent tribunal of civil or criminal juris-
diction, or by virtue of an execution regularly and lawfully issued
upon such judgment or decree, shall not be allowed to prosecute the
writ.

Sec. 568. The writ shall be allowed by the court, or the judge
thereof, upon the petition of the party for whose relief it is intended,

or by some other person in his behalf, signed and verified by the oath-

of the petitioner, to the effect that he believes it to be true.
Skc. 569. The petition shall state in substance— )
. First. That the party in whose behalf the writ is applied for is
imprisoned or restrained of his liberty, the place where, and officer or
person by whom he is imprisoned or restrained, naming both parties,
if their names be known, or describing them, if not known; .
Second. That such person is not imprisoned or restrained by virtue
of any order, judgment, or process specified in section five hundred
and sixty-seven; .
Third. The cause or pretense of such imprisonment or restraint,
according to the best knowledge or belief of the petitioner;
Fourth. If the imprisonment or restraint be in virtue of any order,
warrant, or process, a copy thereof shall be annexed to the petition,
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or it must be alleged that, by reason of the removal or concealment of
the party before the application, a demand of such copy could not be
made, or that such demand was made, and the legal fees therefor ten-
dered to the person having the party in his custody, and that a copy
was refused;

Fifth. If the imprisonment or restraint be alleged to be illegal, in
what the alleged illegality consists;

Sixth. That the legality of the imprisunment or restraint has not
been already adjudged upon a prior writ of habeas corpus to the
knowledge or belief of the petitioner.

SEec. 570. The court or judge to whom the petition is presented must
allow the writ without delay, unless it appears from the petition itself,
or from the documents annexed thereto, that the person for whose
relief it is intended is by the provisions of this chapter prohibited from
prosecuting the writ. Upon the filing of the petition and the order of
allowance with the clerk, the clerk shall issue the writ immediately in
accordance therewith.

Sec. 571. The writ shall command the defendant to produce the per-
son imprisoned or restrained, by whatsoever name he may be charged
or called, and certify and return therewith the time and cause of his
imprisonment or restraint, before the court or judge allowing the writ,
at a time and place therein specified, or immediately after the receipt
of the writ, to do and receive what shall then and there be considered
concerning the person so imprisoned or restrained; or when it appears
by the petition and documents thereto annexed that the cause or offense
for which the person is imprisoned or restrained is not bailable, the
production of the party may be dispensed with, though such produc-
tion be prayed for in the petition, and the writ issued accordingly.

Skc. 572. The writ shall not be disobeyed for any defect of form.
It is sufficient—

First. If the officer or person baving the custody of the party
imprisoned or restrained be designated either by his name of office, if
he have any, or by his own name, or if both such names be unknown
or uncertain, he may be described by an assumed appellation; and
anyone who may be served with the writ is to be deemed the officer
or person to whom it was directed, although it may be directed to him
by a wrong name or description, or to another person; -

Second. If the person who is directed to be produced be designated
by name, or if his name be uncertain or unknown, he may be described
in any other way, so as to designate the person intended.

Sec. 573. The oflicer or person upon whom the writ shall have been
duly served shall state in his return, plainly and unequivocally—

First. Whether he has or has not the party in his custody or power
or under his restraint, and if he have not, whether he has had the
party in his custody or under his power or restraint at any and what
time prior or subsequent to the date of the writ; '

Second. If he has the party in his custody or power, or under his
restraint, the authority and true cause of such imprisonment or
restraint, setting forth the same at large;

Third. If the party be detained by virtue of any writ, warrant, or
other written authority, a copy thereof shall be annexed to the return,
and the original shall be produced and exhibited on the return of the
writ to the court or judge before whom the same is returnable;

Fourth. If the person upon whom such writ shall have been served
shall have had the party in his power or custody or under his restraint
at any time prior or subsequent to the date of the writ, but has trans-
ferred such custody or restraint to another, the return shall state par-
ticularly to whom, at what time, for what cause, and by what authority
such transfer took place. The return shall be signed by the person
making the same. and, except where such person shall be a sworn
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public officer and shall make his return in his official capacity, it shall
be verified by oath.

Sec. 574. The person or officer on whom the habeas corpus shall
have been served shall also bring the body of the person in his custody,
according to the command of such writ, except in the case of the sick-
ness of such person, as hereinafter provided.

Skc. 575. If the person upon whom such writ shall have been duly
served shall refuse or neglect to obey the same by producing the party
named in such writ and making a full and explicit return thereto within
the time required, and no sufficient excuse be shown, it shall be the
duty of the court or judge before whom such writ shall have been
made returnable, upon due proof of the service thereof, forthwith to
issue a warrant against such person, directed to the marshal, and
commanding him forthwith to apprebend such person and bring him
immediately before such court or judge; and on such person being so
brought he shall be committed to close custody until he shall make
return to such writ and comply with any order that may be made in
relation to the person for whose relief such writ shall have been issued.

Skc. 576. If the marshal or any deputy shall have neglected to return
such writ, the warrant may be directed to any other person to be des-
ignated therein, who shall have full power to execute the same, and
such marshal or deputy upon being brought up may be committed to
any jail or other place of imprisonment in the district.

SEc. 577. The court or judge by whom any such warrant shall be
issued may also, at the same time or afterwards, issue a precept to the
marshal or other personto whom such warrant shall have been directed,
commanding him to bring forthwith before such court or judge the
party for whose benefit such writ shall have been allowed, who shall
thereafter remain in the custody of such marshal or person until dis-
charged or remanded.

SEc. 578. The court or judge before whom the party shall be brought
on such writ shall, immediately after the return thereof, proceed to
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the imprisonment or restraint of such party, whether the same shall
have been upon commitment for any criminal or supposed criminal
matter or not. :

Sec. 579. If no legal cause be shown for such imprisonment or
restraint, or for the continuation thereof, the court or judge shall dis-
(ﬁhalzcxl'ge such party from the custody or restraint under which he is

eld.

SEc. 580. It shall be the duty of the court or judge forthwith to
remaxclld such party if it shall appear that he is legally detained in
custody. : .

SEo.y581. If it appear on the return that the prisoner is in custody
by virtue of an order or civil process of any court legally gonstltuteti,
or issued by an officer in the course of judicial proceedings before
him, authorized by law, such prisoner shall be discharged in either of
the following cases:

First. When the jurisdiction of such court or officer has been
exceeded, either as to matter, place, sum, or person;

Second. When, though the original imprisonment was lawful, yet
by some act, omission, or event which has taken place afterwards the
party has become entitled to be discharged;

Third. When the order or process is defective in some matter of
substance required by law, rendering such process void;

Fourth. V&hen the order or process, though in proper form, has
been issued in a case not allowed by law; .

Fifth. When the person having the custody of the prisoner under
itixlfl:lh order or process is not the person empowered by law to detain

3 or,

If any legal cause
shown, discharge
granted,

When ity to be
remanded.

In certain cases,
;v(-iheu to be discharg-
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Sixth. When the order or process is not authorized by any judgment
) . of any court, nor by any provision of law. .
judeonents and peos.  SEC. 582. But no court or judge, on the return of a writ of habeas
ess not to be inquired corpus, has power to inquire 1nto the legality or justice of any order,
e judgment, or process specified in section five hundred and sixty-seven,
nor into the justice, propriety, or legality of any commitment for a
contempt made by a court, officer, or body, according to law, and
‘ charge(f in such commitment, as provided by law.
On commitment for  Spc. 583. If it appear that the party has been legally committed for
fo brotecar " 9 g criminal offense, or if he appear by the testimony offered with the
return, or upon the hearing thereof, to be probably guilty of such
offense, although the commitment be irregular, he shall forthwith be
remanded to t%e custody or placed under the restraint from which he
was taken, if the officer or person under whose custody or restraint
he was be legally entitled thereto; if not so entitled, he shall be com-
mitted to the custody of the officer or person so entitled. ,
elndl judgmentglv-  Spc. 584. Until judgment be given upon the return, the party ma
’ P“  either be committed to the custody of the marshal or placed in suc
care or under such custody as his age and other circumstances may
require.
_When notice to be EC. 585. When it appears, from the return to the writ, that the
given tothird P& party named therein is in custody on an order or process under which
anot}s;er person has an interest in continuing his imprisonment or
restraint, no order shall be made for his discharge until it shall appear
that the party so interested, or his attorney, shall have had notice of
the time and place at which such writ shall {lave been made returnable.
o Stice, when given  Spc. 586. When it appears from the return that the party is impris-
ney. e oned or restrained on a criminal accusation, the court or judge shall
make no order for his discharge until notice of the return is given to
the district attorney.
iroeturn may be con- Sgc, 587. The plaintiff in the proceeding, on the return of the writ,
' may, by replication, verified as in an action, controvert any of the
material facts set forth in the return, or he may allege therein any fact
to show, either that his imprisonment or restraint is unlawful, or that
he is entitled to his discharge; and thereupon the court or judge shall
proceed in a summary way to hear such evidence as may be produced
In support of the imprisonment or restraint, or against the same, and
to dispose of the party as the law and justice of the case may require.
raeadingson there-  Sgc. 588. The plaintiff may demur to the return, or the defendant
’ may demur to the new matter, if any, set forth in the replication of
the plaintiff, or by proof controvert the same, as upon a direct denial
or avoidance. The pleadings herein provided for shall be made within
such time as the court or judge shall direct, and they shall be construed
and have the same effect as 1n an action.
When production of  Sec. 589. Whenever, from the sickness or infirmity of the party, he
With, TPERTET can not without danger be produced, the officer or person in whose
custody he is may state that fact in his return to the writ, and if sat-
istied of the truth of the allegation, and the return be otherwise suffi-
cient, the court or judge shall proceed to decide on the return and to
dispose of the matter in the same manner as if the party had been
produced.
Jndgment of dis SEc. 590. If it appear that the party detained is illegally imprisoned
procecdings. . of restrained, judgment shall be given that he be forthwith discharged;
otherwise judgment shall be given that the proceeding be dismissed
and the party l'emalr))ded.d N
Precept requiritg  Spc, 591. Notwithstanding the issuing of the writ without requirin
&?sgxrfmcmn oL the production of the person, the court or judge before Whgm th%
same was returnable may, before final decision, issue a precept to
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‘the officer or other person to whom the writ was directed, requiring
the production of the person.

SEc. 592. Obedience to a judgment for the discharge of a person mg’ffgig’flcgighiud&
imprisoned or restrained, pursuant to the provisions of this chapter, how enforced. =
may be enforced by the court or judge by proceedings for a contempt.

No officer or other person is liable to any action or proceeding for
obeying such judgment of discharge.

‘SEC. 593. No person who has been finally discharged upon a pro- FPemson once dis
ceeding by habeas corpus, pursuant to the provisions of this chapter, prisoed. o>
shall be again imprisoned, restrained, or kept in custody, for the same
cause; but it is not to be deemed the same cause— ,

First. If he have been discharged from a commitment on a criminal
charge, and be afterwards committed for the same offense by the legal
order or process of the court, wherein he is bound by recognizance or
undertaking to appear, or in which he is indicted or convicted for the
same offense; or,

Second. If, after a judgment or discharge for a defect of evidence,
or for a material defect in the commitment, in a criminal case, the
- party be again arrested on sufficient evidence, and committed by legal
process for the-same offense; or,

Third. If, aftera civil action, the party have been discharged for
any illegality in the judgment, decree, or process hereinbefore specified,
and be afterwards imprisoned for the same cause of action; or,

Fourth. If, in a civil action, he have been discharged from commit-

‘ment on a writ of arrest, and be afterwards committed on execution,
in the same action, or on a writ of arrest in another action, after the
dismissal of the first -one. )

Skc. 594. Whenever it appears by satisfactory evidence that any  Whenwarrant to is-
person is illegally imprisoned or restrained, and that there is good corpus.
reason to believe that he will be carried out of the district, or suffer
some irreparable injury before he can be relieved by the issuing of a
writ of habeas corpus, any court or judge authorized to issue such
writ may issue a warrant reciting the facts, and directed to the mar-
shal or any other person therein designated, commanding such officer
or person to take such person, and forthwith to bring him before
such court or judge, to be dealt with according to law.

SEc. 595. When the proof mentioned in the last section shall also be | Arwest of the pemon
sufficient to justify an arrest of the person having the party in his party.
custody, as for a criminal offense, committed in the taking or detain-
ing of such party, the warrant may also contain an order for the arrest
of such person for such offense. .

SEC. 596. Any officer or person to whom such warrant shall be ,JaTanh Bew o
directed shall execute the same by bringing the party therein named ceedings thereon.
and the person who detains him, if so commanded by the warrant, before
the court or judge issuing the same; and thereupon the person detain-
ing such party s%all make a return in like manner, and the like pro-
ceeding shall be had thereon as if a writ of babeas corpus had been
issued 1n the first instance.

Sec. 597. If the person having such party in his custody be brought oo e aas
before the court or judge as for a criminal offense, he shall be examined,
committed, bailed, or discharged by the court or judge in like manner
as in other criminal cases of the like nature. ‘ .

SEC. 598. Any officer or other person refusing to deliver a copy of Peratiy for refusing
any order, warrant, process, or other authority by which he shall detain
any person to anyone who shall demand such copy and tender the fees
therefor shall forfeit two hundred dollars to the person so detained. o

SEc. 599. Whenever a writ of habeas corpus is required in any action ne‘;"hlg’;yd‘:;’;f; attor-
or proceeding, civil or eriminal, to which the United States is a party, wrt.
the application therefor may be made by the district attorney, and



428 FIFTY-SIXTH CONGRESS. Sgss. I. Cnu. 786. 1900.

whenever so issued the court or judge shall state in the order of allow-
ance that it was issued on such application. ;

tender of fogs snd . SEC. 600. A writ of habeas corpus may be served by the marshal,

dertaking, or by any other person therein designated, at any place within the dis-
trict, and the service thereof shall not be deemed complete, so as to
require the prisoner to be brought up before the court or judge issu-
ing the same, unless the party serving the same shall tender to the
person in whose custody the prisoner may be, if such person be a mar-
shal or other officer, the fees allowed by law for bringing up such pris-
oner; nor unless he shall also enter into an undertaking to such marshal
or other officer, as the case may be, in a penalty double the amount of
the sum for which such prisoner may be detained, if he be detained
for any specific amount of money, and if not, then in such a sum as
the judge granting the writ shall direct, not exceeding one thousand
dollars, to the effect that such person shall pay the charges for carry-
ing back such prisoner if he shall be remanded, and that such prisoner
will not escape by the way, either in going to or returning from the
place to which he is taken. If such fees be not paid, or such security
be not tendered, the officer to whom the writ is directed shall make
return thereto, in the manner required by section five hundred and
seventy-three, and shall state therein the reason why such prisoner is
not produced, and thereupon the court or judge granting the writ may
proceed as if the prisoner were produced. But this section, from and
Inclusive of the words ‘‘and the service thereof,” does not apply to
a case wherein the writ is issued on the application of the district
attorney.

How served SEc. 601. The writ of habeas corpus may be served by delivery of
a certified copy of the original to the officer or person to whom it is
directed, or, 1f he can not be found, by leaving such copy at the jail or
other place in which the party is imprisoned or restrained, with any
under officer or other person having charge for the time of such party.

same subject. SEc. 602. If the oflicer or person on whom the writ ought to be
served conceal himself, or refuse admittance to the person attempting
to serve it, it may be served by affixing it in some conspicuous place
on the outside either of his dwelling %ouse ot the jail or other place
where the party is confined.

Duty toovey writ. Sgc. 603. It is the duty of the marshal or other officer upon whom

- a writ of habeas corpus has been served, whether such writ be directed
to him or not, upon payment or tender of the fees allowed by law and
the delivery or tender of the undertaking herein prescribed, to obey
and return the writ according to the exigency thereof; and it is the
duty of every other person upon whom the writ is served, having the
custody of the person for whose benefit it is issued, to obey and return
it in like manner without requiring the payment of any fees. unless
the judgment of such fees has been required by the court or judge
allowing suclﬁ‘writ. | ;

e ahnmzes ot Sge. 604, Every court or judge allowing a writ of habeas corpus

ot {;:irctf. " directed to a person other th]an g;he marshal or other officer, mavg in’
its discretion, require, in order to render the service effectual, that the
charges of producing the party be paid by the applicant; and in such
case the court or judge shall, in the order allowing the writ, specify
the amount of such charges, which shall not exceed the fees allowed by
law to marshals for similar services.

Froolof servics. Sec. 605. The proof of service of the writ of habeas corpus shall be
the same as in the service of a summons, except that the same shall
he indorsed upon a copy of the writ made by the officer or person

Within what 1 serving it. and returned to the clerk who issued the writ.

return to be made. . SEC. 606, If the writ be returnable at a certain time. such return
shall be made and the party produced. if required or there be no valid
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excuse therefor, as herein provided, at the time and place specified
therein; if it be returnable forthwith, and the place of return be within
twenty miles of the place of service, the return must be made and the
party produced within twenty-four hours, and the same time is allowed
for every additional twenty miles.

SEc. 607. At any time after the allowance of such writ or warrant
by the court or judge thereof, the plaintiff therein, or the person
aEplying therefor on his behalf, may give notice to the judge issuing
the same, and thereupon, if necessary to avoid delay, such judge shall
by order require that the return be made and the party produced before
him at such time and place as may be convenient.

Skc. 608. Any party to a proceeding by habeas corpus, including the
United States when the district attorney appears therein, may appeal
from the judgment of the district court refusing to allow such writ or
any final judgment therein, either in term time or vacation, in like
manner and with like effect as in an action. No question once finally
determined upon a proceeding by habeas corpus shall be reexamined
upon another or subsequent proceeding of the same kind.

CHAPTER FIFTY-EIGHT.

OF THE PUNISHMENT OF CONTEMPTS.

Sec. Sec.
609. Contempts defined. ) 617. Return of warrant, and proceedings
610. Punishment for contempt. on appearance.
611. In presence of court, how punished. | 618. Determination and sentence. .
612. In other cases, mode of proceeding. | 619. Judgment to indemnify party in-
613. If defendant imprisoned, may be jured. . .
brought up. 620. When party may be imprisoned.
614. The United States is plaintiff; when | 621. Person also liable to indictment.
district attorney may prosecute. 622. If party do not appear, proceedings
615. When defendant bailed; how war- thereon.
rant executed. 623. Appeal from judgment.
616. Bail, how given. '

SEc. 609. The following acts or omissions, in respect to a court of
justice, or proceedings therein, are deemed to be contempts of the
authority of the court: ,

First. Disorderly, contemptuous, or insolent behavior toward the
judge while holding the court, tending to impair its authority or to
interrupt the due course of a trial or other judicial proceeding;

Second. A breach of the peace, boisterous conduct, or violent dis-
turbance, tending to interrupt the due course of a trial or other judicial
proceeding; o

Third. %ﬁsbehavior in office, or other willful neglect or violation of
duty, by an attorney, clerk, marshal, or other person appointed or
selected to perform a judicial or ministerial service;

Fourth. Deceit, or abuse of the process or proceedings of the court,
by a party to an action or special proceeding;

Fifth. Disobedience of any lawful judgment, order, or process of
the court;

Sixth. Assuming to be an attorney or other officer of the court, and
acting as such without authority in a particular instance;

Seventh. Rescuing any person or property in the custody of an
officer bﬁ virtue of an order or process of such court; .

Eighth. Unlawfully detaining a witness or party to an action or
proceeding while going to, remaining at, or returning from the court
where the same is for trial;

Ninth. Any other unlawful interference with the process or pro-
ceedings of tge court;
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Tenth. Disobedience of a subpeena duly served, or refusing to be
SWOTn Or answer as a witness; :

Eleventh. When summoned as a juror in a court, improperly con-
versing with a party to an action or proceeding to be tried at such
court, or with any other person in relation to the merits of such action,
or proceeding, or receiving a communication from a party or other
person in respect to it without immediately disclosing the same to the
court;

Twelfth. Disobedience by an inferior tribunal, magistrate, or officer
of the lawful judgment, order, or process of a superior court, or pro-
ceeding in an action or proceeding contrary to law, after such action
or proceeding shall have been removed from the jurisdiction of such
inferior tribunal, magistrate, or officer. The conduct specified in sub-
divisions first and second of this section, when committed before a
judicial officer, or disobedience of the lawful order or process of such
officer made in the cases specified in section seven hundred and eleven,
is also to be deemed a contempt of the authority of such officer.

Punishment for  Sgpc. 610. Every court of justice and every judicial officer has power
contempt. . . .

to punish contempt by fine or imprisonment, or both. But such fine
shall not exceed three hundred dollars nor the imprisonment six
months; and when the contempt is not one of those mentioned in sub-
divisions first and second of the last section, or in subdivision first of
section seven hundred and eleven it must appear that the right or
remedy of a party to an action or proceeding was defeated or preju-
. diced thereby before the contempt can be punished otherwise than by
fine not exceeding one hundred dollars.
how mgespfeout SEc. 611. When a contempt is committed in the immediate view
and presence of the court or officer, it may be punished summarily,
for which an order must be made reciting the facts as occurring in
such immediate view and presence, determining that the person pro-
ceeded against is thereby guilty of a contempt, and that he be pun-
ished as therein prescribed. In other cases of contempt the trial shall
proceed upon testimony produced as in criminal cases and the accused
shall be entitled to be confronted with the witnesses against him, but
such trial shall be by the court or, in the discretion of the court, upon
application of the accused, a trial by jury may be had as in any crimi-
nal case.
of prothercaces.mode SEC. 612. In cases other than those mentioned in the section last
preceding, before any pl'oceedm%s cun_be taken therein the facts con-
stituting the contempt must be shown by an affidavit presented to the
court or judicial officer, and thereupon such court or ofticer may either
make an order upon the person charged to show cause why he should
not he arrested to answer, or issue a warrant of arrest to bring such
person to answer in the first instance.
orad oy et imprls — Sec. 613, If the }mrty charged be in the custody of an officer, by
out. virtue of a legal order or process, civil or criminal, except upon a sen-
tence for a felony, an order may be made for the production of such
erson by the oflicer having him in custody, that he may answer, and
E(.‘ shall thereupon be produced and held, until an order be made for
his disposal.

[Tne United States i« Sgc. 614, In the proceeding for a contempt the United States is the
Prict attornes may plaintiff.  In all cases of public interest the proceedin may be prose-
prosecute. cuted by the district attorney on behalf of the Unite States; and in

all cases where the proceeding is commenced upon the relation of a
private party. such party shall be deemed a coplaintiff with the United
States. .
When defendant  Spe, 615. Whenever a warrant of arrest is issued pursuant to this
; how warrant N . . o . A
executed, chapter the court or judicial officer shall direct therein whether the
person charged may be let to bail for his appearance upon the war-
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rant or detained 1n custody without bail, and if he may be bailed, the
amount in which he may be let to bail. Upon executing the warrant
of arrest, the marshal must keep the person in actual custody, bring
him before the court or judicial officer, and detain him until an order
be made in the premises, unless the person arrested entitle himself to
be discharged as proyvided in section six hundred and sixteen.

SEc. 616. The defendant shall be discharged from the arrest upon
executing and delivering to the marshal, at any time before the return
day of the warrant, an undertaking, with two sufficient sureties, to
the effect that the defendant will appear on such return day, and abide
the order or judgment of the court or officer thereupon, or pay, as
may be directed, the sum specified in the warrant.

SEc. 617. The marshal shall return the warrant of arrest, and the
undertaking, if any, given him by the defendant, by the return day
therein specified. en the defendant has been brought up or has
agpeared, the court or judicial officer shall proceed to investigate the
charge by examining such defendant and witnesses for or against him,
for which an adjournment may be had from time to time if necessary.

Sec. 618. Upon the evidence so taken the court or judicial officer
shall determine whether or not the defendant is guilty of the contempt
charged, and if it be determined that he is so guilty, shall sentence
bim to be punished as provided in this chapter.

Skc. 619. If any loss or injury to a party in an action or proceeding,
prejudicial to his rights therein, have been caused by the contempt,
the court or judicial officer, in addition to the punishment imposed for
the contempt, may give judgment that the party aggrieved recover off
the defendant a sum of money sufficient toindemnify him and to satisfy
his costs and disbursements, which judgment, and the acceptance of
the amount thereof, is a bar to any action or proceeding by the
aggrieved party for such loss or injury. ‘

EC. 620. When the contempt consists in the omission or refusal to

Eerform an act which is yet in the power of the defendant to perform,

e may be imprisoned until he shall have performed it; and in such
case the act must be specified in the warrant of commitment.

SEC. 621. Persons proceeded against according to the provisions of
this chapter are also liable to indictment for the same misconduct, if it
be an indictable offense; but the court, before his conviction is had on
the indictment, in passing sentence, shall take into consideration the
punishment before inflicted. .

SEC. 622. When a warrant of arrest has been returned served, if the
defendant do not appear on the return day, the court or judicial officer
may issue another warrant of arrest, or may order the undertaking to
be prosecuted, or both. If the undertaking be prosecuted, and the
aggrieved party join in the action, and the sum specified therein be
recovered, so much thereof as will compensate such party for the loss
or injury sustained by reason of the misconduct for which the warrant
was issued shall be deemed to be recovered for such party exclusively.

SEC. 623. Either party to a judgment in a_proceeding for a con-
temgt may appeal therefrom in like manner and with like effect as from
a judgment in an action; but such appeal shall not have the effect to
stay the proceeding in any other action or proceeding, or upon any
Judgment, decree, or order therein concerning which or wherein suc
contempt was committed. Contempts of justices’ courts are punish-
able in the manner specially provided in the procedure before them.
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CuaPTER FIFIY-NINE.

OF THE MEANS OF THE PRODUCTION OF EVIDENCE.

Sec. Bec.
624. Subpcena for witness defined. 632. Disobedience to subpena, how pun-
625. Subpcena, how and by whom issued. ished.
626. Sub, when and to whom issued | 633. Forfeiture therefor.

in glank . , 634. When warrant may be issued to
627. Subpceena, how served. bring witness.
628. How served if witness concealed. 635. Warrant of arrest or commitment.
629. Proof of service. 636. If witness be a prisoner, how pro-
630. When witness obliged to attend. duced or examined.
631. Person present compelled to testify.

Sec. 624. The process by which the attendance of a witness is
required is a subpeena. It is a writ directed to a person and requiring
his attendance at a particular time and place, to testl)fg as a witness
in a particular action, suit, or proceeding therein specified, on behalf
of a particular party therein mentioned. It may require him to
bring with him any books, documents, or other things under his con-
trol which he is bound by law to produce in evidence.

Sec. 625. The subpeena is as follows:

First. To require attendance before a court of record, or at the trial
of an issue therein, or out of such court in an action, sunit, or proceed-
ing pending therein, by the clerk of such court;

nd. To require attendance before a commissioner appointed to
take testimony by a court of the United States, or any State or Terri-
tory, or any foreign country, by any clerk of a court of record, in
within the jurisdiction of such court; ‘

Third. To require attendance before the judge, justice of the peace,
or other person authorized by law to take the testimony or affidavit
of another, by such judge, justice of the peace, or other person, in the
places within their respective jurisdiction.

Skc. 626. The subpeenas authorized by subdivisions first and second
of the last section, upon the request of a party and an attorney of the
court, shall be issued by the clerk in blank, and delivered to such party
or attorney, who may thereafter fill up such blank with the name of
the witness or witnesses that he may desire to be subpcenaed, and cause
the same to be served as in this chapter required.

SEc. 627. A subpeena may be served by the party or any other com-
petent person over eighteen years of age. '.Fl?le service is made by
reading and showing the original and delivering a copy to the withess
Eersonally, iving or offering to him at the same time the fees to which

e is entitled for travel to and from the place designated, and one day’s
attendance there. Such service must be made so as to allow the wit-
ness a reasonable time for preparation and travel to the place of
attendance.

Sec. 628. The marshal or any deputy or any person specially
appointed by him, but none other, is authorized and required to break
into any building or vessel in which a witness may be concealed, so as
to prevent the service of a subpeena, and serve the same upon such
witness.

Sec. 629. Proof of service of a subpcena shall be made in the same
manner as in the service of a summons.

SEc. 630. A witness is not obliged to attend for oral examination or
otherwise at a place distant more than one hundred miles from the
place where he resides or at which he may be served with a subpena;
except that in an action or proceeding pending in a court of record
the court or judge thereof, upon the aflidavit of the party, or some one
on his behalf, showing that the testimony of the witness is material
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and his oral examination important and desirable, may indorse upon
the subpeena an order for the attendance of the witness; the service of
such subpeena and order and the payment of legal fees to the witness
are sufficient to require his attendance, if he be served within the
district.

SEc. 631. A person present in court or before a judicial officer may
be required to testify in the same manner as if he were in attendance
before such court or officer on a subpcena.

SEc. 632. Disobedience to a subpeena, or a refusal to be sworn, or to
answer as a witness, or to subscribe an affidavit or deposition when
required, may be punished as a contempt by the court or officer before
whom he is required to attend or the refusal takes place, and if the
witness be a party his complaint, answer, or reply may be stricken
out.

Skc. 633. A witness disobeying a subpeena duly served shall forfeit
to the party requiring his attendance the sum of fifty dollars and all
damages which he may sustain by the failure of the witness to attend,
which forfeiture and damages may be recovered by an action at law.

SEC. 634. In case of the failure of a witness to attend, the court or
officer before whom he is required to attend, upon proof of the due
service of the subpeena and tender of his fees, may issue a warrant to
the marshal requiring him to arrest the witness and bring him before
the court or officer where his attendance was required.

SEc. 635. Every warrant of commitment issued by a court or officer
pursuant to this chapter shall specify therein the cause of the commit-
ment; and if it be for refusing to answer a question such question shall
be stated in the warrant.

SEc. 636. 1f the witness be a prisoner, confined in a prison within
the district, an order for his examination in the prison upon a deposi-
tion, or for his temporary removal and production, before a court or
officer, for the purpose of being orally examined, may be made as
follows:

First. By the court or judge thereof in which the action or proceed-
ing is pending, unless it be a court of a justice of thc peace;

%econd. By any judge of a court of record, when the action or pro-
ceeding is pending in aJjustice’s court, or when the witness’s deposition,
affidavit, or oral examination is required before a judge or other person
out of court;

Third. Such order shall only be made upon the affidavit of the party
desiring the order, or some one on his behalf, showing the nature of
the action or proceeding, the testimony expected from the witness,
and its materiality; .

Fourth. If the witness be imprisoned at the place where the action or

roceeding is pending, and for a cause other than a sentence for felony,

is production may be required; in all other cases his examination
shall be taken by deposition.

CHAPTER SIXTY.

OF THE MODE OF TAKING THE TESTIMONY OF WITNESS.

See. See. i
637. How authenticated if taken outside | 640. Proof of publication by affidavit.
the district. | 641. Where affidavit may be filed, and

638. Affidavit, when may be used. effect thereof.

639. When deponent to be produced for f
crosg-examination. !

Sec. 637. An affidavit or deposition taken in any State or Territory
of the United States, the District of Columbia, or in a foreign coun-

VOL XXXI—28
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try, otherwise than upon commission, must be authenticated as follows
before it can be used in the district:

First. It must be certified by a commissioner appointed by the

overnor of the district to take affidavits and depositions in such
gtate, Territory, District, or country, or

Second. Tt must be certified by a judge of a court having a clerk
and a seal to have been taken and subscribed before him at a time
and place therein specified, and the existence of the court, the fact that
such judge is a member thereof, and the genuineness of his signature
shall be certified by the clerk of the court, under the seal thereof.

Skc. 638. An aflidavit may be used to prove the service of a sum-
mons, notice, or other paper in an action or proceeding to obtain a
provisional remedy, the examination of a witness, or a stay of pro-
ceedings, or upon a motion, and in any other case expressly provided
for by law, except as provided in the next section.

Skec. 639. Wlenever a provisional remedy has been allowed upon affi-
davit, the party against whom it is allowed may serve upon the part
by whom it was obtained a notice requiring the person making the afhi-
davit to be produced before some officer authorized to administer oaths,
therein named, for eross-examination. Thereupon the party to whom
the remedy was allowed shall lose the benefit of the affidavit and all pro-
ceedings founded thereon, unless within eight days, or such other time
as the court or judge thereof may direct, upon a previous notice to his
adversary of at least three days, he produce the deponent for exami-
nation before the officer mentioned in the notice, or some other of iike
authority, provided for in the order of the court or judge. Upon such
production the deponent may be examined by either party, but a party
shall not be obliged to produce a witness for examination as in this sec-
tion provided, except within the district where the provisional remedy
was allowed.

SEc. 640. Proof of the publication of a document or notice required
by law, or by an order of court or a judge, to be published in a news-
Eaper, may be made by the affidavit of the printer of the newspaper or

is foreman or principal clerk, annexed to a copy of the document or
notice, specifying the times when and the paper in which the publica-
tion was made. But such affidavit must be made within six months
after the last day of publication.

Skc. 641. If such affidavit be made in an action or proceeding pend-
ing in a court, it may be filed with the clerk thereof; and the same is
primary evidence of the facts therein stated.

CHAPTER SIXTY-ONE.

OF DEPOSITIONS.

Sec, + Sec.
642. Deposition, when used. 644. When deposition taken of witness
643. Testimony of witness out of the | within district.

district.

SEc. 642. In all cases other than those mentioned in section six
hundred and thirty-eight where a written declaration under oath is
used, it must be a deposition.

Sec. 643. The testimony of a witness out of the district may be
taken by deposition in an action at any time after the service of the
summons or the appearance of the defendant, and in a special proceed-
ing at any time after a question of fact has arisen therein.

Skc. 644. The testimony of a witness in the district may be taken
by deposition, in an action, at any time after the service of the sum-
mons, or the appearance of the defendant; and in a special proceeding
after a question of fact has arisen therein, in the following cases:
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First. When the witness is a party to the action or proceeding, by
the adverse party;

Second. When the witness’s residence is such that he is not obliged
to attend in obedience to the subpena, as provided in section six hun-
dred and thirty;

Third. When the witness is about to go more than one hundred

- miles beyond the place of trial; .

Fourth. When the witness, otherwise liable to attend the trial, is
nevertheless too infirm to attend;

Fifth. Waoen the testimony is required upon a motion, or in an
other case where the oral examination of- the witness is not required.

CHAPTER SIXTY-TWO.

OF THE MANNER OF TAKING DEPOSITIONS OUT OF THE DISTRICT.

Sec. Sec.
645. Testimony of a witness out of the | 649. Trial, when postponed therefor.
district, how taken. 650. Deposition taken out of district be-
646. Commission, how and by whom fore commission.
issued. 651. Either party may attend or require
647. Interrogatories may be annexed. written interrogatories.
648. Contents of commission.

Skc. 645. The deposition of a witness out of the district may be taken
upon commission issued from the court, or without commission before a
commissioner appointed by the governor of the district to take deposi-
tions in any State, Territory, or%)istrict of the United States, or in any
foreign country. .

Skc. 646. The commission may be issued by the clerk of the court,
or by a justice of the peace in a cause in his own court, on the applica-
tion of either party upon five days’ previous notice to the other. It
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agree, to a judge, justice of the peace, notary public, or clerk of a court,
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SEc. 647. Such interrogatories, direct and cross, as the respective
parties may prepare, to be settled by the clerk or justice in a summary
manner as to the form thereof, if the parties disagree, may be annexed
to the commission, or when the parties agree to that mode, the exam-
ination may be without written interrogatories.

Skc. 648. The commission shall authorize the commissioner to admin-

ister an oath to the witness and to take his deposition in answer to the
interrogatories, or when the examination is to be without them, in
respect to the question in dispute, and to certify the deposition to the
court in a sealed envelope, directed to the clerk or justice who issued
the commission, or other person designated and agreed upon, and for-
ward it to him by mail or other usual channel of conveyance.

SEC. 649. A trialorother proceeding shall not be postponed by reason
of a commission not being returned, except it appear by affidavit that
the testimony of the witness is material and necessary, and that proper
diligence has been used to obtain it. .

Skc. 650. The deposition of a witness out of the district, and in any
State, Territory, or District of the United States, may also_be taken
before a commissioner appointed by the governor of the district to
take depositions in such State, Territory, or District, upon giving to
the adverse party eight days’ notice of the time and place of the
examination, the name of the commissioner, and the witness, if th.e
distance of the place of examination from the place where tl}ta testi-
mony is to be used does not exceed fifty miles, and one day in addi-
tion for every additional twenty-five miles. . L

Sec. 651. Either party may attend upon such examination and
examine the witnesses upon oral interrogatories, but if either party,
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by a written notice to the other within three days from the service of
the original notice, require it, it shall be taken upon written inter-
rogatories, to be settled, if not agreed upon, by the same officer and in
the same manner as in case of a deposition upon commission; and in
such case the deposition shall be taken, certified, and directed by the
commissioner in the same manner as a deposition upon commission.

CHAPTER SIXTY-THREE.

OF THE MANNER OF TAKING DEPOSITIONS IN THE DISTRICT.

Seec. Sec.
652. Depositions in the district, when | 656. May be used by either party; objec-
taken, and notice thereof. tions to relevancy or ?(?rm.
653. How taken; either party may at- | 657. Proof before using certain deposi-
. tend. ’ tions; insufficient notice.
654. Certificate of officer. 658. Depositions may be read at any
855. Deposition, to whom forwarded. time; exclusion of a portion.

Skc. 652. Either party may take the testimony of a witness in the
district by deposition, in the cases allowed by this code, before the
clerk of a court of record, or other person authorized to administer
oaths, on giving the adverse party previous notice of the time and
place of the examination, the name of the officer, and the witness;
such notice shall be given at least three days before the day of the
examination, if the distance of the place of examination from the resi-
dence of the person to whom notice is given does not exceed twenty-
five miles, and one day in addition for every additional twenty-five
miles, unless the court or judge thereof by order preseribe a shorter
time. When ashorter time is prescribed the order shall be served with
the notice.

Skc. 653. Either party ma{7 attend upon such examination and
examine the witness upon oral interrogatories. The deposition shall
be written by the officer taking the same, or by the witness, or by
some disinterested person, in the presence and under the direction of
such officer. When completed it shall be read to or by the witness
and subscribed by him. Before subscribing it the witness shall be
allowed, if he desire it, to correct or explain any statement in the
deposition, but such statement, although corrected and explained, shall
remain a part of the deposition.

Sec. 654. The officer taking the deposition shall append thereto his
certificate, under the seal of his office, if there be a seal, to the effect
that the deposition was taken before him, at a place mentioned, between
certain hours of a day or days mentioned, amf reduced to writing by a
person therein named; that, before proceeding to the examination, the
witness may be duly sworn to tell the trut%x, the whole truth, and
nothing but the truth; that the deposition was read to or by the witness
and then by him subscribed. )

Sec. 655. The officer taking the deposition shall inclose the same in
a sealed envelope, directed to the clerk of the court, or the justice of
the peace before whom the action or proceeding is pending, or such
other person as may by writing be agreed upon, and deliver or forward
the same accordingly by mail or other usual channel of conveyance.

SEc. 656. A deposition taken pursuant to the provisions of this
chapter may be used by either party upon the trial or proceeding
against any party giving or receiving the notice, subject to all legal
exceptions. But no objections can be made at the trial to the rele-
vancy of the testimony or the form of the interrogatory, unless the
same appear by the deposition or written interrogatories to have been
taken at the time of the examination or the settling of such interroga-
tories. Section six hundred and fifty-three, except the first sentence
thereof, and sections six hundred and fifty-four and six hundred and
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fifty-five shall apply to depositions taken out of the district on oral
interrogatories.

Sec. 657. If a deposition be taken under subdivisions two, three, or
four of section six hundred and sixty, before the same can be used
proof shall be made that the witness did reside beyond the service of
a subpeena, or that he still continues absent or infirm, as the case may
be. A deposition taken, whether in the district or without, upon
insufficient notice or otherwise, not substantially in conformity with
the provisions of this chapter, may be excluded from the case, unless
such insufficient notice or other omission has been waived by the con-
sent or conduct of the adverse party.

Sec. 658. When a deposition has once been taken it may be read in
the same action or proceeding, or in any other action or proceeding,
between the same parties or their representatives upon the same sub-
ject, and is then to be deemed the evidence of the party reading it.

hen any portion of a deposition is excluded from a case, so much of
the adverse examination as relates thereto is excluded also.

CHAPTER SIXTY-FOUR.

OF THE GENERAL RULES OF EXAMINATION.

Sec. Bec.
659. Order of proof, how regulated. 666. Cross-examination, as to what it
660. Witness not under examination may extends. :
be excluded. 667. Party not to impeach his own wit-
661. Interpreter sworn, when, ness.
662. Court may control mode of interro- | 668. Witness, how reexamined.
gation. 669. How witness impeached.
663. Direct and cross-examination de- | 670. Same subject.
fined. 671. Evidence of good character, when
664. Leading questions defined. " allowed. .
665. When witness may testify or refresh | 672. Writing shown to witness may be
his memory from writing. inspected by adverse party.

SEC. 659. The order of proof shall be regulated by the sound discre-
tion of the court. Ordinarily, the party beginning the case shall
exhaust his evidence before the other begins. ,

SEC. 660. If either party require it, the judge may exclude fromthe
court room any witness of the adverse party not at the time under
examination, so that he may not hear the testimony of other witnesses.

SEc. 661. When a witnessdoes not understand and speak the English
language, an interpreter shall be sworn to interpret for him.

EC. 662. The court may exercise a reasonable control over the
mode of interrogation, so as to make it as rapid, as distinct, as little
annoying to the witness, and as effective for the extraction of the
truth as may be; but, subject to this rule, the parties may put such
legal and pertinent questions as they see fit. The court, however,
may stog the production of further evidence, upon any particular
point, when the evidence upon it is already so full as to preclude
reasonable doubt. . ]

SEC. 663. The examination of a witness by the party producing him
is denominated the direct examination; the examination of the same
witness upon the same matter, by the adverse party, the cross-exami-
nation. The direct examination must he completed before the cross-
examination begins, unless the court otherwise direct.

SEC. 664. A question which suggests to the witness the answer
which the examining party desires is denominated a leading or sug-
gestive question. On a direct examination, leading questions are not
allowed, unless merely formal or preliminary, except in tl;e sound
discretion of the court, under special circumstances, making it appear
that the interests of justice require it.
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SEc. 665. A witness is allowed to refresh his memory, respecting a
fact, by anything written by himself or under his direction at the time
when the fact occurred or immediately thereafter, orat any other time
when the fact was fresh in his memory and he knew that the same was
correctly stated in the writing. But in either case the writing must
be produced, and may be inspected by the adverse party, who may, if
he choose, cross-examine the witness upon it, and may read it to the
jury. So, also, a witness may testify from such a writing, though he
retain no recollection of the particular facts; but such evidence shall
be received with caution.

Skc. 666. The adverse party may cross-examine the witness as to
any matter stated in his direct examination or connected therewith,
and in so doing may put leading questions; but if he examine him as °
to other matters, sucE examination is to be subject to the same rules
as a direet examination.

SEc. 667. The party producing a witness is not allowed to impeach
his credit by evidence of bad character, but he may contradict him by
other evidence, and may also show that he has made at other times
statements inconsistent with his present testimony, as provided in sec-
tion six hundred and seventy.

SEC. 668. A witness once examined shall not be reexamined as to
the same matter without leave of the court; but he may be reexamined
as to any new matter upon which he has been examined by the adverse
party. After the examinations on both sides are concluded the witness
shall not be recalled without leave of the court. Leave is granted or
withheld in the exercise of a sound discretion.

SEc. 669. A witness may be impeached by the party against whom
he was called, by contradictory evidence, or by evidence that his gen-
eral reputation for truth is bad, or that his moral character is such as
to render him unworthy of belief, but not by evidence of particular
wrongful acts; except tKat it may be shown by the examination of the
witness or the record of the judgment that he has been convicted of a
crime.

SEc. 670. A witness may also be impeached by evidence that he has
made at other times statements inconsistent with his present testimony;
but before this can be done the statements must be related to him, with
the circumstances of times, places, and persons present; and he shall
be asked whether he has made such statements, and, if so, allowed to
explain them. If the statements be in writing, they shall be shown to
the witness before any question is put to him concerning them.

Sec. 671. Evidence of the good cgaracter of a party is not admissible
in a civil action or proceeding unless the issue therein involve his
character, nor of a witness in any action or proceeding until the char-
acter of such witness has been impeached.

SEc. 672. Whenever a writing is shown to a witness it may be
inspected by the adverse party, and if proved by the witness, shall be
read to the jury before his testimony is closed, or it shall not be read,
except on recalling the witness.

CHAPTER SIXTY-FIVE.

OF THE EFFECT OF EVIDENCE,
Sec.
673. On what points jury to be instructed.

Skc. 673. The jury, subject to the control of the court in the cases
specified in this code, are the judges of the effect and value of evidence
addressed to them, except when it is thereby declared to be conclusive.
They are, however, to be instructed by the court on all proper occa-
sions:

First. That their power of judging the effect of evidence is not arbi-
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trary, but to be exercised with legal discretion and in subordination
to the rules of evidence;

Second. That they are not bound to find in conformity with the
declarations of any number of witnesses which do not produce con-
viction in their minds against a less number, or against a presumption
or other evidence satisfying their minds;

Third. That a witness willfuliy false in one part of his testimony
may be distrusted in others; ’

ourth. That the testimony of an accomplice ought to be viewed
with distrust and of the oral admissions of a party with caution;

Fifth. That in civil cases the affirmative of the issue shall be proved,
and when the evidence is contradictory the finding shall be according
to the preponderance of evidence; that in criminal cases guilt shall be
established beyond reasonable doubt;

Sixth. That evidence is to be estimated not only by its own intrinsic
weight, but also according to the evidence which it is in the power of
one side to produce and of the other to contradict; and, therefore,

Seventh. That if the weaker and less satisfactory evidence is offered
when it appears that stronger and more satisfactory was within the
power of the party, the evidence offered should be viewed with distrust.

CHAPTER SIXTY-SIX.

OF THE RIGHTS AND DUTIES OF WITNESSES.

Bec See.
674. Witness bound to attend when sub- | 677. When witness protected from ar-

675. at questions witness bound to | 678. To make affidavit if arrested.
answer. 679. Court may discharge witness from
676. Right of witness to protection. arrest.

SEc. 674. It is the duty of a witness, duly served with a subpcena
and tendered mileage and fees for the day named, to attend at the time
appointed, with an pers, books, documents, or other thing under
his control re uireg &‘Tl the subpeena, to answer all pertinent and legal
questions, and, unless sooner discharged, to remain until the testi-
mony is closed; but a witness, at the end of each day’s attendance,
may demand of the party or his attorney the payment of his le al fees
for the next following day, and if not then paid he is not obliged to
remain longer in attendance. ‘o : .

SEc. 675. A witness shall answer questions legal and pertinent to

the matter in issue, though his answer may establish a claim against
himself. But he need not give an answer which will have a direct
tendency to subject him to criminal prosecution, or to degrade his
character, unless, in the latter case, it be as to the very fact in issue,
or to afact from which the fact in issue would be presumed. This
privilege is the privilege of the witness, but a witness must answer as
to the fact of his previous conviction for felony. .
_ SEc. 676. 1tis the right of the witness to be protected from irrelevant,
insulting, or improper questions, or from harsh or insulting demeanor;
to be detained only so long as the interests of justice require it; to be
examined only as to matters legal and pertinent to the issue. .

Skc. 677. gvery person who has been, in good faith, served with a
subpeena to attend as a witness before a court, judge, commissioner,
referee, or other officer, is exonerated from arrest ina civil case while
going to the place of attendance, necessarily remaining there, and
returning therefrom. The arrest of a witness contrary to this section
is void, and when willfully made is a contempt of court; and the officer
making it is responsible to the witness arrested for double the amount of
damages which may be assessed against him therefor, and is also liable to
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an action at the suit of the party serving the witness with the subpcena
_ for the damages sustained by him in consequence of the arrest.
a0 make affidavitift  Spe, 678, ﬁut the officer making the arrest is not liable in any wa,
therefor, unless the person making the exception make, if required,
an affidavit stating— \

First. That he has been served with a subpcena to attend as a wit-
ness before a court, judge, or other officer, specifying the same, the
place of attendance, an the action or proceeding in which the sub-
pena was issued; and

Second. That he has not been thus served by his own procurement,
with the intention of avoiding an arrest. The affidavit may be taken
by the officer, and exonerates him from liability for not making the
arrest or for discharging the witness when arrested.

e withey e SEC. 679. The court, judge, or officer beforé whom the attendance
arrest. of the witness is required may discharge a witness from an arrest made
in violation of section six hundred ang seventy-seven.

CHAPTER SIXTY-SEVEN.

OF EVIDENCE IN PARTICULAR CASES.

Sec. Sec. .
680. Whoever pays or delivers entitled to | 683. Offer of compromise not an admis-

receipt. sion.

681. Objections to tender must be speci- | 684. Confession of adultery in divorce
fied. ’ cages. .

682. Rules for construing description of
real property.

Whoever pays or . Spc, 680. Whoever pays money, or delivers an instrument or pro

Tyt Cotued to erty, is entitled to a receipt therefor from the person to whom theppag:
ment or delivery is made, and may demand a proper signature to such
receipt as a condition of the payment or delivery.

deor‘g'f‘f“}i%’gspgiﬁ"gg' Skc. 681. The person to whom a tender is made shall at the time

" specify any objection he may have to the money, instrument, or prop-

erty, or he must be deemed to have waived it; and if the objection be
to the amount of money, the terms of the instrument, or the amount
or kind of property, he mustspecify the amount, terms; or kind which
he requires, or be precluded from objecting afterwards. ‘

smmiorconsruing  Sec. 682. The following are the rules for construing the descri

property. tive part of a conveyance of real property when the construction is
doubtful and there are no other sufficient circumstances to determine it:

First. Where there are certain definite and ascertained particulars in
the description, the addition of others which are indefinite, unknown,
or false does not frustrate the conveyance, but it is to be construed by
such particulars, if they constitute a sufficient description to ascertain
its application;

Second. When permanent and visible or ascertained houndaries or
monuments are inconsistent with the measurement, either of lines,
angles, or surfaces, the houndaries or monuments are paramount:

hird. Between different measurements which are inconsistent with
each other, that of angles is paramount to that of surfaces, and that of
lines paramount to both; '

Fourth. When a road or stream of water not navigable is the bound-
ary, the rights of the grantor to the middle of the road or the thread
of the stream are included in the conveyance, except where the road
or bed of the stream is held under another title;

Fifth. When tide water is the boundary, the rights of the grantor
.to low-water mark are included in the conveyance;

Sixth. When the description refers to a map, and that reference is
inconsistent with other particulars, it controls them, if it appear that
the parties acted with reference to the map; otherwise the map is
subordinate to other definite and ascertained particulars.
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Skc. 683. An offer of compromise is not an admission that anything
is due; and no evidence thereof shall be permitted.

Sec. 684. Inan action forthe dissolution of the marriage contract on
the ground of adultery, a confession of adultery, whether in or out of
the pleadings, is not of itself sufficient to justify a decree of dissolution.

CBAPTrER SIXTY-EIGHT.

OF PROCEEDINGS TO PERPETUATE TESTIMONY.

Sec. Sec.
685. Evidence may be perpetuated. 689. Papersfiled with deposition, primary
686. Order for examination, how ob- evidence.
tained. ‘| 690. When the deposition may be used.
687. Service of the order and notice in | 691. How objected to when produced.
case of nonresidents. 692. Power and duty of the officer taking
688. How taken and where filed. deposition.

Sec. 685. The testimony of a witness may be taken conditionally
and perpetuated as provided in this chapter.

SEc. 686. The order for taking the testimony may be made by any
judge of the district court upon the application of the party desiring
it, when it appears from the petition of such party, verified as a com-

laint— :

P First. That the applicant is a party or expects to be a party to an
action or proceeding in a court in the district, or that he has an interest
in real property or some easement or franchise therein about which a
controversy may arise which would be the subject of such an action
or g)roceeding;

econd. That the testimony of a witness, whose name and place of
residence is stated, is material to the prosecution or defense, as the
case may be, of such action or proceeding, or possible controversy, and
generally the question involved therein, and the facts expected to be
proved by the witness; )

Third. The names and residence of the adverse parties or persons
adversely interested, so far as the applicant knows or can ascertain
them.

The judge may thereupon in his discretion make an order allowing
the examination, prescribing therein the place thereof, and how long
before the examination the order and notice of the time and place
therefor shall be served.

SEc. 687. 1f it appear that the adverse parties or persons adversely
interested, or any of them, reside out of the district, or are unknown,
the judge shall direct that, as to such parties or persons, service of the
order and notice shall be made by publication, in the same manner as a
summons. Upon proof of the service, the deposition may be taken
conditionally by the judge who made the order of examination, or by
any other officer or person therein designated. .

SEc. 688. Every interrogatory or answer, or declaration of the wit-
ness, shall be taken down, unless the parties otherwise agree. The
deposition, when completed, shall be carefully read to and subsecribed
by the witness, and then certified by the judge or other officer or
person taking the same and immediately thereafter filed in the office of
the clerk of the court, together with the order for the examination
of the witness, the petition on which the same was granted, the notice,
and the proof of service of the order and notice. i

SEc. 689. The papers filed with the deposition, as required by the
last section, or a certified copy thereof, are Erimary evidence of the
fil]ctst stated therein to show compliance with the provisions of this
chapter. )

SEc. 690. If thereafter a trial be had between the persons named in
the petition as parties actual, expectant, or possible, or their repre-
sentatives or successors in interest, upon proof of the death or insan-
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ity of the witness, or that he is beyond the district and his residence
unknown, or of his inability to attend the trial by reason of age, sick-
ness, or settled infirmity, the deposition or a certified copy thereof may
be given in evidence by either party.

Sec. 691. The deposttion when so taken, when produced in evidence,
may be objected to as if it was the oral testimony of the witness,
except that the form of the interrogatory shall not be objected to.

SEc. 692. The judge, officer, or other person taking the deposition
shall control the examination, to the end that the whole truth may be
declared by the witness, and if no one appears other than the appli-
cant, he shall prevent leading and suggestive interrogatories by such
apglicant, except when the same may be necessary or merely formal,
and shall himself cross-examine the witness, concluding with the gen-
eral interrogatory to the effect whether the witness knows anything
further in relation to the matter which would be of benefit to either
party.

CHAPTER SIXTY-NINE.

OF OATHS AND AFFIRMATIONS.

See. | See.

693. Who authorized to take testimony | 695. Same subject.
and administer oaths. 696. Who may affirm,

694. Form may be varied to suit witness’ | 697. Affirmationequivalent tooath ; when
belief. | false to be deemed perjury.

SEc. 693. Every court, judge, clerk of a court, commissioner, justice
of the peace, or notary public is authorized to take testimony in any
action or proceeding, and such other persons in particular cases as this
code elsewhere authorizes. Every such court or officer is authorized
to administer oaths and affirmations generally, and every such other
person in thevgarticular case authorized.

SEc. 694. Whenever the court or officer before which a person is
offered as a witness is satisfied that he has a peculiar mode of swearing,
connected with or in addition to the usual form of administration,
which, in his opinion, is more solemn or obligatory, the court or officer
may in its discretion adopt that mode.

Sec. 695. When a person is sworn who believes in any other than
the Christian religion, he may be sworn according to the peculiar cere-
monies of his religion, if there be any such.

SEC. 696. Any person who has conscientious scruples against taking
an oath may make his solemn aflirmation.

Skc. 697. Whenever by any provision of this title an oath is required,
an affirmation is to be deemed equivalent thereto, and a false affirma-
tion is to be deemed perjury equally with a false oath.

CHAPTER SEVENTY.

OF COURTS OF JUSTICE.

Sec. . Sec. -

698, Judicial power, how vested. | 707. Judicialofficer, definitionof. When

699. The district court. disqualified to act.

700. Justice’s court. 708. Appointment of judge pro tempore.

701. Mode of pmceeding. ; 709. Judicial officer not to act as attorney,

702. Jurisdiction of justice’s court. ‘ except. .

703. Jurisdiction not to include certain | 710. Power of a judge out of court.
cases. i 7111. Power of judicial officers.

704, Where action may be commenced. : 712. Powers, how exercised.

705. Power of court respecting judicial . 718. Power to take and certifv affidavits.
proceedings. | 7T14. Same subject. ’

706. Power, how exercised. .

SEc. 698. The judicial power in the district of Alaska is vested in a

district court, in commissioners exercising the powers of probate
courts, and in commissioners as ex officio justices of the peace,
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Sec. 699. The district court is a court of general jurisdiction, civil
and criminal, and also shall have admiralty jurisdiction. '

Sec. 700. A justice’s court is a court held by a commissioner as ex
officio justice of the peace within the precinct for which he may be
appointed. There are no particular terms of such court, but the same
is always open for the transaction of business, according to the mode
of proceeding prescribed for it.

EC. 701. The mode of proceeding and the rules of evidence are the '

same in a justice’s court as in a like action or proceeding in a court of
record, except where otherwise specially provided.

SEc. 702. A justice’s court has jurisdiction, but not exclusive, of the
following actions:

First. For the recovery of money or damages only, when the amount
claimed does not exceed one thousand dollars;

Second. For the recovery of specific personal property, when the
value of the 1E)roperty claimed and the damages for the detention do not
exceed one thousand dollars;

Third. For the recovery of any penalty or forfeiture, whether given
gyustatute or arising out of contract, not exceeding one thousand

ollars;

Fourth. Also, to give judgment without action upon the confession
of the defendant for any of the cases specified in this section, except for
a penalty or forfeiture imposed by statute.

Skec. 708. The jurisdiction conferred by the last section does not
extend, however— _ :

First. To an action in which the title to real property shall come in
question; ,

Second. To an action for false imprisonment, libel, slander, malicious

rosecution, criminal conversation, seduction, upon a promise to marry,
1n actions of an equitable nature or in admiralty causes.

Skc. 704. In an action in a justice’s court to recover a penalty or
forfeiture given by statute the cause of action or some part thereof
must have arisen within the precinct where the action is commenced,
or upon a lake, river, or other water bordering upon such precinct and
opposite thereto; but otherwise than this the jurisdiction of justice’s
court does not depend upon where the cause arose, provided that the
defendant shall reside in the precinct where the action is commenced
or g;srsonal service can be had on the defendant in such precinct; and
if the defendant do not reside in the district, the action may be com-
menced in the precinct in which the plaintiff resides.

Sec. 705. Every court of justice has power—

First. To preserve and enforce order in its immediate presence;

Second. To enforce order in the proceedings before it, or before a

rson or body empowered to conduct a judicial investigation under
1ts authority; » .

Third. To provide for the orderly conduct of proceedings before it
or its officers; .

Fourth. To compel obedience to its judgments, orders, and process,
and to the orders of a judge out of court in an action or proceeding
nding therein; .

Fifth. To control, in furtherance of justice, the conduct of its
ministerial officers, and of all other persons in any manner connected
glxth ta judicial proceeding before it in every matter appertaining

ereto; .

Sixth. To compel the attendance of persons to testify in an action
or proceeding therein in the cases and manner provided by this code;

venth. ’%o administer oaths in an action, or procepdmg pendlpg
therein, and in all other cases where it may be necessary in the exercise
of its powers or the performance of its duties.
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SEc. 706. For the effectual exercise of the powers specified in the
last section, the court may gunish for contempt in the cases and the
manner provided in this code. .

Skc. 707. A judicial officer is a person authorized to act as a judge
in a court of justice. Such officer shall not act as such in a court of
which he is a member in any of the following cases:

First. In an action or proceeding to which he is a party, or in which
he is directly interested;

Second. \%hen he was not present and sitting as a member of the
court at the hearing of a matter submitted for its decision;

Third. When he 1is related to either party by consanguinity or affinity
within the third degree;

Fourth. When he has been attorney in the action or proceeding in
question for either party. -

But this section does not apply to an application to change the place
of trial or the regulation of the order of business in court. In the
cases specified in subdivisions three and four the disqualification may be
waived by the parties, and shall be deemed to be waived unless an appli-
cation be made as provided in this code. -’ o

Sec. 708. Whenever it appears that the judge of the district court
presiding in the division where the action is pending is disqualified
under the grovisions of the section last preceding the action shall be
transferred to another division of said court unless a judge of another

- division will apﬁ‘el?r and preside during the disposition thereof: Pro-

Judicial officer not
to act as attorney, ex-
cept.

Power of a judge out
f court.

Power of judicial
officers.

Powers, how exer-
cised.

Power to take and
certify affidavits.

vided, however, That the parties may by written stipulation agree upon
a member of the bar of said court to try the same.

Src. 709. Any judicial officer may act as an attorney in any action
or proceeding to which he is a party or in which he is directly inter-
ested. A justice of the peace, otherwise authorized by law, may act
as an attorney in any court other than the one of which he is judge,
except in an action or proceeding removed therefrom to another court
for review; but no judicial officer shall act as attorney in any court, or
otherwise other than as in this section allowed: Provided, No justice
of the peace or other judicial officer shall have a partner who shal{ prac-
tice law or act ag attorney in the court over which he presides.

Sec. 710. A judge may exercise, out of court, all the powers
expressly conferred upon a judge as contradistinguished from a court,
and not otherwise.

Sec. 711. Every judicial officer has power—

First. To preserveand enforce order in his immediate presence, and
in the proceedings before him, when he is engaged in the performance
of a duty imposed upon him by this code or other statute;

Second. To compel obedience to his lawful orders, as provided in
this code;

Third. To compel the attendance of é)ersons to testify in a proceed-
in% pending before him in the cases and manner provided in this code;

ourth. To administer oaths to persons, in a proceeding pending
before him, and in all other cases where it may be necessary, in the
exercise of his powers and the performance of his duties. ~

Sec. 712. For the effectual exercise of the powers specified in the
last section, a judicial officer may punish for contempt in the cases and
manner provided in this code.

SEec. 713. The judge of the district court has power in any part of
the district to take and certify—

First. The proof and acknowledgment of a conveyance of real prop-
erty, or any other written instrument authorized or required to be
proved or acknowledged;

Second. The acknowledgment of satisfaction of a judgment in any
court;
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Third. An aflidavit or deposition to be used in any court of justice
or other tribunal of the distriet;
Fourth. To exercise any other power and perform any other duty
conferred or imposed upon him by this code or other statutes.
Skc. T14. Every other judicial officer may, within the precinct in  Same subject.
which he is chosen— ‘
First. Exercise the powers mentioned in subdivisions one, two, and
three of the last section;
Second. Exercise any other power and perform any other duty con-
ferred or imposed upon him by this code or other statutes.

CHAPTER SEVENTY-ONE.

MISCELLANEOUS PROVISIONS RESPECTING THE COURTS AND JUDICIAL

OFFICERS.
See. Sec.
715. Sittings of court to be public; ex- | 720. Application to court or judge, how
ceptions. addressed.
716. Nonjudicial days; what legal busi- | 721. Proceedings to be in English.
ness may be done. 722. Power of court to adjourn proceed-

717. If court appoint or adjourn for such ings. R
day to be deemed for next judicial | 723. Means to be used by court to execute

day. : its powers.
718. When judge does not attend.
. 719. Proceedings not affected by failure
of term or vacancy.

Sec. 715, The sittings of every court of justice are public, except , Sittings of court o
as provided in this sec%ion. U rgrn the agreement of the parties to a Pepublic; exceptions.
civil action or proceeding, filed with the clerk or entered upon the
journal, the court may direct the trial of an issue of law or fact, or
any other proceeding therein, to be private; and upon such order being
made all persons shall be excluded except the officers of the court, the
parties, their witnesses, and counsel. . o

SEc. 716. Courts of justice may be held, and judicial business wharipdicial days:
transacted, on any day except as provided in this section. No court may be done.
can be opened, nor can any judicial business be transacted, on a Sun-
day, on a legal holiday, or on a day appointed by the Executive
authority of the United States or of the district as a ay of fasting or
thanksgiving, except for the following purposes: . .

First. To give instructions to a jury then deliberating on their
verdict;

Second. To receive the verdict of a jury; o

Third. For the exercise of the powers'of a magistrate in_criminal
actions, or in proceedings of a criminal nature: Provided, That this
section shall not be so construed as to prevent the issuance o_f any
writ or order for which the judge granting the same may think an
emergency exists. )

SEC. 717. If any of the days mentioned in the last section happen to _If court appoint or
be a day appointed for holding a court, or to which it is adjourned, it ‘e deemed for next
is deemed appointed for or adjourned to the next judicial da{. ) jucieial day.

SEC. 718. If no judge attend on the day appointed for holding a povhen judge does
court before four o’clock in the afternoon, the court shall stand
adjourned until the next day at nine o’clock; and if no judge attend on
that day before four o’clock in the afternoon it shall then stand
adjourned for the term. . Proceed ¢ at

SEc. 719. No proceeding in a court of justice, in any action or pro- ; Frogesdings not af
ceeding pending therein, is affected by a vacancy in the office of the term or vacancy.
judge, or by the failure of a term thereof.
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SEc. 720. An application or other proceeding addressed to a court
shall be addressed to it by its style, as given in this code; an applica-
tion or other proceeding addressed to a judicial officer shall be addressed
to him by his name, without any other title than his style of office.

Sec. 721. Every writing in any action or proceeding whatever, in a
court of justice of the district, or before a judicial officer, shall be in
the English language; but such abbreviations as are now commonly
used in that language may be used, and numbers may be expressed
by figures or numerals in the customary manner.

SEc. 722. A court or judicial officer has power to adjourn any pro-
ceeding before it or him from time to time, as may be necessary, unless
otherwise expressly provided by this code.

SEc. 723. When jurisdiction is by any law of the United States.con-
ferred on a court or judicial officer, all the means to carry it into effect

‘are also given; and in the exercise of the jurisdiction, if the course

of proceeding be not specially pointed out by this code, any suitable
process or mode of proceeding may be adopted which may appear
most conformable to the spirit of this code.

CHAPTER SEVENTY-TWO.

OF REFEREES.
Sec.
724. Referee, definition of.

SEC. 724. A referee is a person appointed by the court or a judicial
officer, with power—

First. To try an issue of law or of fact in a civil action or proceed-
ing, and report thereon;

%econd. 0 ascertain any other fact in a civil action or proceeding
when necessary for the information of the court, and report the fact,
or to take and report the evidence in an action of an equitable nature;

Third. To execute an order, judgment, or decree, or to exercise any
ot}éer power or perform any other duty expressly authorized by this
code.

CHAPTER SEVENTY-THREE.

OF COMMISSIONERS TO ACKNOWLEDGE DEEDS.

i Sec.
726. Seal and oath of office, and when and
where filed.

Sec.
725. How appointed, tenure of office,
powers and duties.

Sec. 725. The governor may appoint as many commissioners in each
State, Territory, and District of the United States as he may deem
expedient, who shall hold their offices for four years, and may within
the State, Territory, or District for which they are appointed, and not
otherwise, take and certify

First. The proof or acknowledgment of a conveyance of real prop-
erty within the district or of any other written instrument to be used
or operated therein;

Second. The acknowledgment of satisfaction of any judgment of a
court of this distriet;

Third. An affidavit or deposition to be used in any court of justice
or before any judicial officer of the district; and

Fourth. To exercise any other power, and perform any other duty,
conferred or imposed upon them by this code or other statutes.

Sec. 726. A commissioner appointed under the last section shall,
before he can exercise the powers therein conferred, provide himself




FIFTY-SIXTH CONGRESS. Sess. I. Ca. 786. 1900.

with a seal of office, and take and subscribe an oath before a judicial
officer in the county, city, or town where he resides, faithfully to per-
form the duties of the office of a commissioner to take affidavits, depo-
sitions, and the proof and acknowledgment of deeds, out of the district,
according to the laws thereof, and file such oath and an impression of
such seal in the office of the secretary of the district. The secretary
of the district shall collect five dollars for each certificate of appoint-
ment made under this chapter and disburse the same as provided in
section thirty-two, title one, chapter one of this Act.

CHAPTER SEVENTY-FOUR.

OF THE CLERK OF THE DISTRICT COURT.

See.

729. Can not act as attorney.
730. Powers and duties of clerks.

Sec.
727. Office hours.
728. Deputy, how appointed.

Skc. 727. The clerk of the district court shall keep his office open
for the transaction of business on every judicial day from nine to
twelve in the forenoon and from one to five in the afternoon.

Skc. 728. The clerk of the district court or any division thereof may o

have a deputy, to be appointed by such clerk in writing, at each place
where regular or special terms of court are held and to continue during
his pleasure. Such deputy has the power to perform any act or duty
relating to the clerk’s office that his principallixas, and his principal is
responsible for his conduct; and for all money received by him in his
official capacity each deputy clerk shall be entitled to such compensa-
tion as the court or judge thereof may, subject to the apgroval of the
' Attorney-General, allow, the same to be paid by the clerk on order of
the court as other court expenses are allowed and paid.

SEc. 729. The clerk of the district court is prohibited during his
continuance in office from acting, or having a partner who acts, as an
attorney of the court of which he is clerk.

Sec. 780. The clerk of the district court has power to take and cer-
tify the proof and acknowledgment of a conveyance of real property
or any other written instrument authorized or required to be proved
or acknowledged, and it is the duty of such clerk—

First. To keep the seal of the court and affix it in all cases where he
is required by law;

Second. To record the proceedings of the court;

Third. To keep the records, files, and other books and papers apper-
taining to the court; .

Fourth. To file all papers delivered to him for that purpose in any
action or proceeding in the court; )

Fifth. To attend the terms of the court of which he is clerk, to
administer oaths, and receive the verdict of a jury in any action or pro-
ceeding therein in the presence and under the direction of the court;

Sixth. To keep the journal of the proceedings of the court at its
terms, and under the direction of the court to enter its orders and
judgments;

Seventh. To authenticate by certificate or transcript, as may be
required, the records, files, or roceedinﬁs of the court, or any other
paper appertaining thereto, and filed with him; .

tighth. To exercise the powers and perform the duties conferred
and imposed upon him elsewhere by this code or other statute;

Ninth. In the performance of his duties to conform to the direction
of the court.
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CHAPTER SEVENTY-FIVE.

OF ATTORNEYS.

Sec. ’ Sec.

731. When cause may be prosecuted or | 73+. Women may be admitted.
defended in person or by attorney. | 735. Oath of office; order of admission.

732. Attorney a public officer; who may | 736. Attorneys of other States and coun-
act as such. tries may appear as counsel.

733. Application for admission and proof
thereon.

SEc. 731. Any action or proceeding may be prosecuted or defended
by a party in person or by attorney, except that the United States or a
corporation, either public or private, appears by attorney in all cases;
and where a party appears by attorney the written proceedings must
be in the name of the attorney, who is the sole representative of his
client as between him and the adverse party. :

Sec. 732. An attorney is a public officer, but any person may act in
that capacity who has been admitted as such by the district court of
the district, or may be hereafter admitted, as provided in this chapter.

Skc. 733." An applicant for admission as attorney must apply to the
distriet court, and must show—

First. That he is a citizen of the United States, or has declared his
intention to become such, and is a resident of said district, and of the
age of twenty-one years, which proof may be made by his own affidavit;

Second. That he is a person of good moral character, which may be
proved by any evidence satisfactory to the court;

Third. That he has the requisite learning and ability, which must be
shown by the examination of the applicant by the judges, or under
their direction, at the term at which the application is made.

Skc. 734. Hereafter women shall be admitted to practice law as
attorneys in the courts of said district upon the same terms and con
ditions as men.

Skc. 735. If, upon the examination, the applicant be found qualified,
the court shall administer an oath to the applicant to support the Con-
stitution and laws of the United States and of the district, and to faith-
fully and honestly demean himself or herself in office. The court shall
then direct an order to be entered to the effect that the applicant is a
citizen of the United States and of the district, of the age of twenty-
one years, of good moral character, and possessed of the requisite
learning and ability to practice as an attorney in all the courts of the
district, and has taken the oath of oflice; and upon the entry of
the order and payment of the legal fee, he or she is entitled to prac-
tice as such attorney, and not otherwise.

Sec. 736. Whenever an applicant for admission as attorney shall
present to the district court a certificate showing him to have been
duly admitted to practice as an attorney in the highest courts of any
State or Territory of the United States, or in one of the circuit courts,
or the Supreme Court of the United States, such applicant may be
admitted to practice as an attorney without further examination.
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CHAPTER SEVENTY-SIX.

OF THE DUTIES OF ATTORNEYS, AND THEIR AUTHORITY.

Sec. Sec. .
" 737. Authority of an attorney. 747. If accused do not appear, court to

738. Proceedings when party alleges that proceed.
attorney appears for him without | 748. May demur to or controvert the
authority. accusation.
739. When attorney may be compelled | 749. If demurrer not sustained must
to show authority. answer forthwith; judgment for
740. Attorney, how changed. want of answer or trial.
741. Notice of change. 750. Accusation on knowledge of the
742. Lien of attorneys. court presumed to be true, but
743. By what court and for what causes : may be shown otherwise.
an attorney may be removed or | 751. Proceeding to compel an attorney
suspended. . to deliver over money or papers.
744. By whom the proceedings to be | 752. How court to proceed if attorney
instituted. claim a lien.
745. Accusation, how made.
746. Order for accused to appear and
‘answer.

SEc. 737. An attorney has authority—

First. To bind his client in any of the proceedings in an action or
proceeding by his agreement filed with the clerk or entered upon the
Journal of the court, and not otherwise;

Second. To receive money or property claimed by his client in an
action or proceeding during the pendency thereof, or within three years
after judgment, and, upon the payment or delivery thereof, and not
otherwise, to discharge the claim or acknowledge satisfaction of the
judgment. But this section does not prevent a party from employing
a new attorney to issue execution upon a judgment, or to take the other
proceedings prescribed by this code for its enforcement, and when he
does so the authority of the former attorney ceases.

SEc. 788. If it be alleged by a party for whom an attorney appears
that he does so without authority, and the allegation be verified by the
affidavit of the party, the court may, if it find the allegation true, at
any stage of the proceedings, relieve the party for whom the attorney
has assumed to appear from the consequences of his act.

Skc. 739. The court or judge thereof may, on motion of either party,
and on showing reasonable grounds therefor, require the attorney for

-the adverse party, or for any one of several adverse parties, to pro-
duce or prove the authority under which he appears, and until he does
so may stay all proceedings by him on behalf of the party for whom
he assumes to appear.
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SEc. 740. The attorney in an action or proceeding may be changed Hanged

at any time before judgment or final determination, as follows:

First. Upon his own consent, filed with the clerk or entered upon
the journal; or, .

Second. ﬁpon the order of the court or judge thereof, on the appli-
cation of the client or the attorney, for sufficient cause.

SEc. 741. When an attorney is changed, as provided in the last
section, written notice of the change and of the substitution of a new

attorney, or of the ap%aarance of the party in person, shall be given

to the adverse party.
attorney.
SEC. 742.  An attorney has a lien for his compensation, whether
specially %greed upon or mmplied, as provided in this section—.
First. tgon the papers of his client which have come into his pos-
session In the course of his professional employment;
Second. Upon money in his hands belonging to his client; .
Third. Upon money in the hands of the adverse party in an action

VOL XXX 29

ntil then, he is bound to recognize the former

Notice of change.

Lien of attorneys.
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or proceeding in which the attorney was employed from the time of
giving notice of the lien to that party;

Fourth. Upon a judgment to the extent of the costs included therein,
or, if there be a special agreement, to the extent of the compensation
specially agreed on, from the giving notice thereof to the party against
whom the judgment is given and filing the original with the clerk
where such judgment is entered and docketed. This lien is, however,
subordinate to the rights existing between the parties to the action or
proceeding.

sor L hat court axd ~ SEc. T43. An attorney may be removed or suspended by the district
torney may be re- court for either of the following causes, arising after his admission to
moved or suspended. practic e:

First. Upon his being convicted of any felony or of a misdemeanor
involving moral turpitude, in either of which cases the record of his
conviction is conclusive evidence;

Second. For a willful disobedience or violation of the order of a
court requiring him to do or forbear an act connected with or in the
course of his profession; ‘

Third. For being guilty of any willful deceit or misconduct in his
prgfession; - odi ded

By whom the pro- EC. 744. The proceeding to remove an attorney as provided in the
fated ®® 0 B¢ TS 1ast section shall It))e taken gy the court, of its ownymoh%n, for matters
within its knowledge, or that of any of the judges thereof; otherwise
it may be taken upon the information of another.
mageusation,  how  Spe, 745, If the proceedings be upon the motion of the court or
' judges thereof, for matters within its knowledge, the accusation shall
be made by an order of the court reciting the facts charged. If upon
the information of another, the accusation must be presented to the
court, in writing, and verified by the oath of the person making it, or
of some other person, to the effect that the charges therein contained
are true, as he believes.
apomer Toracoused w0 Sec. 748. After the accusation bas been made or received the court
pears " shall forthwith make an order requiring the accused to appear and
answer the accusation at a specified time in the same or a subsequent
term, and shall cause a copy of the order and of the accusation to be
served upon the accused within a prescribed time before the da
appointed in the order to appear and answer. But when the proceed-
ing is upon the information of another, the accusation shall be dis-
missed at once unless it appear therefrom that the accused should be
required to aF ear and answer the same. )
gl peeused do ot Sge. T47. The accused must appear at the time appointed in the
coed "™ order and answer the accusation, unless, for sufficient cause, the court
assign another day for that purpose. If he do not appear, the court
may proceed and determine the accusation in his absence.
e e DEC. 748. The accused may demur to the accusation for insufficiency
controvert the acen A
sation. or controvert it by answer. The demurrer and answer shall be in
writing, and the latter shall be verified by the oath of the accused in
the same manner as a pleading in an action.

p e e OEC. 749, If a demurrer, for insufficiency, be not sustained, the

fortiwith; Juwdement ecused shall answer forthwith. If he plead guxltv. or refuse to answer
i »f unawer o - A J

L) et the accusation, the court shall proceed to judgment of removal or sus-

pension.  If he controvert the matters charged, the court shall then,
or at such time as it may appoint, proceed to try the accusation, and
give a judgment of removal, suspension, or acquittal, according to law
and the right of the case.
Acousation on Spe. 750. When an accusation is made upon the knowledge of the
knowledge ol  the . ) S .
court presumed to be court, or the judges thereof. the facts shall be set forth as in other
thown otherwia. * cases, and the accused may controvert the accusation, whereupon the
issues of fact shall be by the court referred to at least three disinter-
ested members of the bar. who shall report their findings of fact to the
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iciOlclll:t’ and the judgment of the court shall be entered according to such

ndings.

SEC? 751. When an attorney refuses to deliver over money or papers _Proceeding to com-
to a person from or for whom he has received them in the course of ivt'i“o%i‘r‘"ﬁiié‘}d&
professional emdployment,;whether in a judicial proceeding or not, he Papers.
may be required, by an order of the court, to do so within a specified '
time or show cause why he should not be punished for a contempt.

Skc. 752. If, however, the attorney claim a lien upon the money or oolow court fo_pror
papers, under the provisions of section seven hundred and forty-two, sien. > omeY claim
the court shall—

First. Impose, as a condition of making the order, that the client
give security, in form and amount to be girected, to satisfy the lien
when determined in an action; or,

Second. Summarily inquire into the facts on which the claim of a
lien is founded, and determine the same; or,

Third. Direct the trial of the controversy by a jury, or refer it, and
upon the verdict or report determine the same as in other cases.

CHAPTER SEVENTY-SEVEN.

OF RECEIVERS.

Sec. Sec.
753. In what cases he may be appointed. I 754. His oath and undertaking.

SEc. 753. A receiver may be appointed in any civil action or pro- In what cases he
ceeding, other than an act)iron foli'p(t)he recovery of specific personal ™7 b sppointed.
roperty—
P irst. Provisionally, before judgment, on the application of either
party, when his right to the property which is the subject of the action
or proceeding, and which is in the possession of an adverse party, is
robable, and the property or its rents or profitsare in danger of being
ost or materially injured or impaired;
Second. After judgment, to carry the same into effect;
Third. To dispose of the property according to the judgment, or to
Ereserve it during the nd%ncy of an appeal, or when an execution
as been returned unsatisfied and the debtor refuses to apply his prop-
ert}y in satisfaction of the judgment;
ourth. In cases provided in this code, or by other statutes, when a
corporation has been dissolved, or is insolvent or in imminent danger
of insolvency, or has forfeited its corporate rights;
Fifth. In the cases when a debtor has been declared insolvent.
Skc. T54. A receiver, before entering upon his duties, shall be sworn  His cath aod un-
faithfully to perform his trust to the best of his ability, and shall also
file with the clerk of the court an undertaking, of one or more suffi-
cient sureties, in a specified sum, to be fixed by the court or judge
thereof, to the effect that he will faithfully discharge the duties of
receiver and will obey the orders of the court or judge thereof in
respect thereto. The sureties must justify in the same manner as bail
upon an arrest.

CHAPTER SEVENTY-EIGHT.

OF TEE TRIAL FEE.

755. Trial fees. 760. When party too poor to pay.
756. Amount of. 761. Trial fee to be paid to the clerk.
757. Recovered as disbursement. 762. Trial fee in justice’s court.

758. Public corporation need not pay.
759. In ]u.séxce’s court, when and to whom
paid.

SEc. 755. Parties to a judicial proceeding are required to contribute Trialfees.
toward the expense of maintaining courts of justice, or a particular
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action or proceeding therein, by the payment of certain sums of money,
as provided in this chapter, which are denominated trial fees.

SEC. 756. The trial fee is as follows:

First. In the district court, for every trial by jury, twelve dollars;
for every trial by the court, six dollars; for every judgment given
without trial, three dollars;

Second. In justice’s court, for every trial by jury, six dollars.

SEc. 757. The trial fee is to be paid by the plaintiff, appellant, or
moving party before he is entitledp to or can claim the trial or other
proceeding upon which such fee is imposed; and if the party paying
such fee prevail in the action, or proceeding, so as to be entitled to
recover costs therein, such fee shall be allowed and taxed as a dis-
bursement and collected off the adverse party.

Sec. 758. When the United States or any public corporation isa
party to a judicial proceeding it need not pay the trial fee in advance,
and if it be entitled to recover costs therein, such fee shall be allowed
and taxed in its favor as a disbursement and collected off the adverse
party as in ordinary cases.

Skec. 759. The trial fee in a justice’s court shall be paid to the justice
for the demand for a jury, and unless so paid the demand shall be dis-
regarded and the trial proceed as if no such demand had been made,
except when a party is prosecuted in a criminal action at the suit of
the gnited States, in which case the party is entitled to a jury trial
without the prepayment of such fee; and if judgment be given against -
him, the fee shall be allowed and taxed in favor of the United States
as other disbursements in ordinary cases. :

Sec. 760. If at any time it appear to the satisfaction of the court or
udge thereof, from the affidavit of the party or other evidence, that
e can not pay the trial fee, such court or judge may direct that he be
allowed to proceed without the prepayment thereof; but if such party
prevail so as to be entitled to collect such fee as a disbursement off the
adverse party, when collected it shall be retained by the clerk as if
paid in advance.

SEc. 761. The trial fees shall be paid to the clerk of the court, who
shall keep a regular account of them and by whom paid in his fee
book, and deposit them in the manner provided in the case of other
moneys collected by virtue of his office.

Sec. 762. In justice’s court the trial fee shall be paid to a justice
He shall keep an account of them and by whom paid, and distribute
the amount among the jury in the particular case in payment of their
legal fees.

CHAPTER SEVENTY-NINE.
OF GENERAL PROVISIONS RESPECTING THE ADMINISTRATION OF ESTATES,

Sec. Rec,
763. Probate jurisdiction of commis- | 767. Index to such books,
sioner. 768. Costs and disbursements.
764. Forms of pleadings. | 769. Orders and decrees for the payment
765, Nature of procedure. i of money, how enforced.
766. Books and records. 1

Sec. 763. The commissioners appointed in pursuance of this Act and
other laws of the United States have jurisdiction within their res ctive
precincts, subject to the supervision of the district judge, in all testa-
mentary and probate matters; that is,

First. To take proof of wills;

Second. To grant and revoke letters testamentary, of administration
and of guardianship; ’

Thirc’TJ. To direct and control the conduct and settle the accounts of
executors, administrators, and guardians:
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Fourth. To direct the payment of debts and legacies, and the dis-
tribution of the estates of intestates;

Fifth. To order the sale and disposal of the real and personal prop-
erty of deceased persons;

Sixth. To order the renting, sale, or other disposal of the real and
personal property of minors; *

Seventh. %o take the care and custody of the person and estate of a
lunatic or habitual drunkard, and to appoint and remove guardians
therefor; to direct and control the conduct of such guardians, and to
settle their accounts;

Eighth. To direct the admeasurement of dower.

SEc. 764. There are no particular pleadings or forms thereof in pro-
ceedings before commissioners when exercising the jurisdiction of
probate matters, as specified in the section last preceding, other than
as provided in this chapter. ’

EC. 765. The mode of proceeding is in the nature of a suit in equity
as distinguished from an action at law. The proceedings are in writ-
ing, and are had upon the application of a party or the order of the
court. The court exercises its powers by means of—

First. A citation to the party;

Second. An affidavit or the verified petition or statement of a party;

Third. A subpeena to a witness;

Fourth. Orders, judgments, and decrees;

Fifth. An execution of warrant to enforce them.

SEc. 766. The proceedings in probate matters shall be entered and
recorded in the following books:

First. A register, in which shall be entered a memorandum of all
official business transacted by the court or judge thereof appertaining
to the estate of each person deceased under the name of such person;
that pertaining to the guardianship of an infant under the name of
iuch infant; that pertaining to an insane person or a drunkard under

is name; :

Second. A record of wills, in which shall be recorded all wills proven

before the court or judge thereof, with the order of probate thereof,

and of all wills proved elsewhere upon which letters of administration
are issued by the direection of such court or gud e;

Third. A record of the appointment of administrators, whether
general or special, or of a partnership and of executors; ) »

Fourth. record of tEe appointment of guardians of infants,
insane persons, and drunkards; ‘ .

Fifth. A record of accounting and distribution, in which shall be
entered a summary balance sheet of the accounts of administrators,
executors, and guardians, with the orders and decrees relating to the
same; a memorandum of executions issued thereon, with a note of sat-
isfaction when satisfied; also orders and decrees relating to the sale of
real property and to the distribution of the proceeds thereof; and
notices of all money or securities paid or deposited in court as pro-
ceeds of such sales or otherwise; and a statement showing the names
of creditors, and the debts established and entitled to distribution, the
amount to which each person is entitled out of such fund, and the
amount actually paid to each person, and when paid; ]

Sixth. A record of the appointment of admeasurer of dower, with
all orders and decrees relating to the same, and the admeasurer’s
report; . .

Seventh. An order book, in which shall be entered orders directing
the conduct of exectttors, administrators, or guardians; orders for pub-
lication of notice to creditors; orders in behalf of creditors, erectmg
debts to be paid or allowing an execution to be issued; appointments
of special guardians, appraisers, and referees; orders relating to the
production of a will, to removal of executors, administrators, or guard-
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ians, or to sureties therefor; and, generally, all other orders not
required to be entered in some other book.

Sec. 767. To each of such books there shall be attached an index,
securely bound in the volume, referring to the entries or records, in
alphabetical order, under the name of the person to whose estate or
business they relate, and naming the page of the hook where the entry
or record is made.

SEc. 768. Costs may be awarded in favor of one party against
another, to be paid personally or out of the estate or fund, in any
proceedings contesteg adversely, but such costs can not exceed those
allowed in the trial of a civil action in the district court. Witness fees
and other disbursements similar to those allowed on the trial of a civil
action may also be allowed, to be paid in like manner.

Skc. 769. Orders, judgments, or decrees for the payment of money
may be enforced, by execution or otherwise, in the same manner as
orders, judgments, or decrees for the payment of money in the district
court.

Craprrer EieHTY.

OF THE COMMISSIONERS' COSTS IN THE EXERCISE OF PROBATE
JURISDICTION.

Sec. ! Sec.
770. Commissioners shall have seal and { 771. Fees of commissioners.
may appoint clerk. ! ,

Sec. 770. In the exercise of the jurisdiction conferred upon commis-
sioners by this code in the administration .of the estates of deceased
persons, and of minors, lunatics, and habitual drunkards, such com-
missioners shall sit as a probate court, which shall be always open
for the transaction of business. Such court shall have a seal, upon
which there shall be engraved the words ¢ Probate court, district of
Alaska, ——— precinet;” and such courts may appoint a clerk who
shall have the authority to attest such seal when attached to the lawful
orders and certificates of such court.

Sec. 771. For the services rendered in the administration of the
estates of decedents and of minors, lunatics, and habitual drunkards,
the commissioners shall receive fees as follows:

First. For the granting of letters of administration or guardianship,
two dollars:

Second. For every other order made in the course of administra-
tion, fifty cents; allowance or disallowance of claims, fifty cents;

Third. For the hearing of any objection, one dollar;

Fourth. For making and certifying transcripts to the district court,
ten cents per folio.

CHaprTeErR E1GHTY-ONE.

OF THE PROOF OF WILLS AND THE APPOINTMENT OF EXECUTORS AND
ADMINISTRATORS.

Ser. Sec.

772. Inwhat precinet will may be proven.  780. Special administrator.

773. Letters testamentary with the will 781. Petition to state facts.

annexed. . 782. When will found after administra-
774. Who entitled to letters of adminis- tion granted.

tration. . 783. Heir may apply for removal of ex-
75 When persong entitled must apply. ecutor or administrator.
776. Administration tu be granted to the 784, Nonresident executor or adminis-
L vhusbarﬁ(’l, unless. Lo trator may be removed,
T U '}’fi‘;ﬁirmg Of executor or admin- - g5 New undertaking when old insuffi-
778. Qualification and justification of | _ cient. .

sureties. ; 786, Eﬁect' of new undertaking or failure
779. Nonresidents and minors as execu- to give it.

tora. v87. Effect of vacancy.
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Sec. Sec.
788. New administrator may maintain | 794. When administration of partnership
action against former one. - property devolves upon the gen-
789. Power of the court over an admin- eral administrator.
istrator. 795. Duty of surviving partner toward
790. When deceased a member of a co- administrator.
partnership. : 796. How last section may be enforced.
791. Partnership property may be admin- | 797. Who not qualified to act as executor
istered by surviving partner. or administrator.
792. His power and duties in such | 798. Form of letters testamentary.
cases. : 799, Form of letters of administration.
793. Undertaking of administrator of the | 800. Resignation of executor or admin-
partnership. istrator.

) SEc. 772. Proof of a will shall be taken by the commissioner as fol-
ows: ,

First. When the testator, at or immediately before his death,
ga?i an inhabitant of the precinct, in whatever place he may have

ied;

Second. When the testator, not being an inhabitant of the district,
shall have died in the precinct, leaving assets therein;

Third. When the testator, not being an inhabitant of the district,
shall have died out of the district, leaving assets in the precinct;

Fourth. When the testator, not being an inhabitant of the district,
shall have died out of the district, not leaving assets therein, but where
assets thereafter came into the precinct;

Fifth. When real property, devised by the testator, is situated in
the precinct and no other commissioner has gained jurisdiction under
either of the preceding subdivisions of this section.

SEc. 773. ‘g’hen awill is proven, letters testamentary shall be issued
to the persons therein named as executors, or to such of them as give
notice of their acceptance of the trust and are qualified. If all the
persons therein named decline to accept or be disqualified, letters of
administration, with the will annexed, shall be issued to the person
to whom the administration would have been granted if there had been
no will.

SEc. 774. Administration of the estate of an intestate shall be granted
by the commissioner authorized to take proof of a will as prescribed
in section seven hundred and seventy-two in case such intestate had
made a will. Administration shall be granted, and letters thereof
issued, as follows: .

First. To the widow or next of kin, or both, in the discretion of the
court;

Second. To one or more of the principal creditors; or

Third. To any other person competent and qualified whom the court
magr select. .

EC. 775. The persons named in the subdivisions of the last section,
if qualified and competent for the trust, shall be entitled to the acmin-
istration in the order therein named. If those named in subdivision
one do not apply for the administration within thirty days from the
decease of the intestate, they shall be deemed to have renounced their
right thereto; but the commissioner in his discretion may, if they
reside within the precinct, direct that a citation issue to them, requir-
ing them within such period to apply for or renounce their right of
administration; and if the persons named in subdivision two do not
make such application within forty days from such decease, they shall
be deemed to have renounced their right to the administration also.

SEC. 776. If the deceased were a married woman the administration
of her estate shall in all cases be granted to her husband, if he be
3ualiﬁed and competent for the trust and apply therefor within thirty

ays from her decease, unless by force of a marriage settlement or
otherwise she shall have made some testamentary disposition of her
property which shall render it necessary and proper to grant the
administration to some other person.

455

In what precinet
will may be proven,

Letters testamen-
tary with the will an-
nexed.

Who entitled to let-
tersof administration,

When persons enti-
tled must apply.

Administration to
be granted to the hus-
band unless.



456

Undertaking of ex-
ecutor or adminis-
trator.

Qualification and
justification of sure-
ties.

Nonresidents and
minors as executors.

Special administra-
tor,

Petition to state
facts.

When  will found
after administration
granted.

Heir may apply for
removal of exeeutor
or attministrator.

Nonresident execu-
tor or administrator
may be removed.

FIFTY-SIXTH CONGRESS. Sgess. I. Ch. 786, 1900.

SEc. T77. No executor or administrator is authorized to act as such
until he shall file with the commissioner having jurisdiction of the
estate an undertaking in a sum not less than double the probable value
of the estate, with one or more sufficient sureties, to be approved by
the commissioner, to be void upon condition that such executor or
administrator shall faithfully perform the duties of his trust accordin
to law: Provided, When by the terms of his will a testator shal
expressly declare that no bonds shall be required of his executor, such
executor may act upon taking an oath to faithfully fulfill trust without
filing the undertaking in this section mentioned: Provided Jurther,
Such executor shall be criminally and civilly liable as other executors
and administrators are for any dereliction of duty.

SEc. 778. Whenever the penal sum mentioned in the undertaking
prescribed in the preceding section exceeds two thousand dollars, three
or more sureties may become severally liable for portions of the sums
if the aggregate sum for which such sureties became liable shall equal
the penal sum required in the undertaking.

SEC. 779. If a person be named in a will as executor who is a non-
resident of the district or a minor, upon the removal of such disability
he is entitled to qualify as such executor, if he apply therefor within
thirty days from the removal of such disability, if otherwise compe-
tent. If in the meantime an administrator with the will annexed has
been appointed, his powers and duties cease with the qualification of
such executor; but if another executor has qualified and is acting as
such they thereby become joint executors.

Sec. 780. When for any reason there shall be a delay in issuing
letters testamentary or of administration, and the property of the
deceased is in danger of being lost, injured, or depreciated, the commis-
sioner may appoint a special administrator to take charge of the estate,
who shall qualify in like manner and have the powers and perform
the duties of an administrator generally, except that he is not author-
ized to pay the debts of or otherwise discharge any obligations against
the deceased. Upon the issuing of letters testamentary or of admin-
istration the powers of the special administrator cease.

Sec. T81. In an application to prove a will or for the appointment
of an executor or administrator the petition shall set forth the facts
necessary to give the court jurisdiction, and also state whether the
deceased left a will or not, and the names, age, and residence, so far
as known, of his heirs,

Sec. 782. If, after administration has been granted upon an estate,
a will of the deceased be found and proven, the letters of administra.
tion shall be revoked and letters testamentary or of administration with
the will annexed shall be issued; and if, after a will has been proven
and letters testamentary or of administration with the will annexed
have heen issued thereon, such will should be set aside, declared void
or inoperative, such letters shall be revoked and letters of administra-
tion issued. )

Sec. T83. Any heir, legatee, devisee, creditor, or other person inter-
ested in the estate may apply for the removal of an executor or admin-
Istrator who has become of unsound mind or been convicted of any
felony ora misdemeanor involving moral turpitude, or who has in any
way heen unfaithful to or neglectful of his trust, to the probable loss
of the applicant.  Suchapplication shall be by petition and upon notice
to the executor or administrator, and if the court find the charge to be
true it shall make an order removing such executor or administrator
and revoke his letters.

Sec. T84, If an executor or an administrator become a nonresident
of the district he may be removed and his letters revoked in the man-
ner prescribed in the last section, except that the notice may be given
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by publication or posting for such time as the court or judge thereof
may direct.

SEc. 785. Whenever the amount of an executor’s or administrator’s
undertaking is insufficient, or the sureties therein, or either of them,
have become nonresidents of the district, or are likely to or have
become insolvent, such executor or administrator shall be required to
give a new and sufficient undertaking. The application for such new
undertaking may be made by any heir, legatee, devisee, creditor, or
other person interested in the estate, and in the manner prescribed in
section seven hundred and eighty-three for the removal of executors
and administrators.

SEc. 786. Such new undertaking, when given and received, shall

“discharge the sureties in the former undertaking from any liabilities
on account of their principal arising from his acts or omissions subse-
quent thereto. When a new undertaking is ordered, if the executor
or administrator fail to comply therewith within five days from the

New undertaking
when old insufficient.

Effect of new under-
taking or failure to
give it,

entry thereof, or such further time as the order may prescribe, thence- -

forward the authority of such executor or administrator shall cease,
and he shall be deemed removed and his letters revoked.

Skc. 787. Whenever an executor or administrator shall die, resign,
or be removed, if there be a coexecutor or coadministrator, he shall
thenceforward exercise the powers and perform the duties of the trust;
and if all the executors or administrators shall die, resign, or be
removed, administration of the estate remaining unadministered shall
be granted to those next entitled, if they be competent and qualified.

SEc. 788. The surviving or remaining executor or administrator, or
the new administrator, as the case may be, is entitled to the exclusive
administration of the estate, and for that purpose may maintain any
necessary and proper action or proceeding on account thereof, against
the executor or administrator ceasing to act, or against his sureties or
representatives.

SEc. 789. Whenever it appears probable to the commissioner that
any of the causes for removal of an executor or administrator exist or
have transpired, as specified in section seven hundred and eighty-three
it shall be the duty of such commissioner to cite such executor or
administrator to appear and show cause why he should not be removed,
and if he fail to appear or show sufficient cause an-ordershall be made
removing him an({) revoking his letters; and it is the duty of the com-
missioner to exercise a supervisory control over the executor or
administrator, to the end that he faithfully and diligently perform the
duties of his trust according to law.

SEc. 790. The executor or administrator of a deceased person who
was a member of a copartnership shall include in the inventory of
such person’s estate, in a separate schedule, the whole of the property
of such partnership; and the appraisers shall estimate the value
thereof, and also the value of such person’s individual interest in the
gartnershi property after the payment or satisfaction of all the

ebts and liabilities of the partnership.

Sec. 791. After the inventory is taken the partnership property
shall be in the custody and control of the executor or administrator
for the purpose of administration unless the surviving partner shall,
within five days from the filing of the inventory, or such further time
as the commissioner may allow, apply for the administration thereof
and give the undertaking therefor Eereinafter prescribed. . .

SEc. 792. If the survivin partner apply therefor, as provided in
the last section, he is entitleg to the administration of the partnership
estate if he have the qualifications and competency required for a gen-
eral administrator. He is denominated an administrator of the part-
nership, and his powers and duties extend to the settlement of the
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partnership business generally and the payment or transfer of the
interest of the deceased in the partnership property remaining after
the payment ov satisfaction of the debts and liabilities of the partner-
ship to the executor or general administrator within six months from
the date of his appointment, or such further time, if necessary, as the
commissioner may allow. In the exercise of his powers and the per-
formance of his duties the administrator of the partnership is subject
to the same limitations and liabilities and control and jurisdiction of
the court as a general administrator.
mundertaking of ad- Sgc, 793. The undertaking of the administrator of the partnership
partnership. shall be in a sum not less than double the value of the partnership
property and shall be given in the same manner and be to the same
effect as the undertaking of a general administrator. '
oy A OEC. T94. In case the surviving partner is not appointed adminis-
property devolves up- trator of the partnership, the administration thereof devolves upon
{m thegeneraladmin- th o executor or general administrator; but, before entering upon the
duties of such administration, he shall give an additional undertaking
in double the value of the partnership property.
Duty of sursiving  Sgc. 795. Every surviving partner, on the demand of an executor
Tinistrator. . or administrator of a deceased partner, shall exhibit and give informa-
tion concerning the property of the partnership at the time of the-
death of the deceased partner, so that the same may be correctly inven-
toried and appraised; and in case the administration thereof shall
devolve upon the executor or administrator, such survivor shall deliver
or transfer to him on demand all the property of the partnership,
including all books, papers, and documents pertaining to tge same, and
shall afford him all reasonable information and facilities for the per-
formance of the duties of his trust.
il et section SEc. 796. Any surviving partner who shall refuse or neglect to com-
" ply with the requirements of the last section may be cited to appear
before the commissioner, and unless he show cause to the contrary the
commissioner shall require him to comply with such section in the
particular complained of.
toxBo not qualified Sec. 797. The following persons are not qualified to act as executors
adminisirator. . or administrators: Nonresidents of the district; minors; judicial officers;
persons of unsound mind, or who have been convicted of any felony,
or of a misdemeanor involving moral turpitude.
Form of letters tes-  Sgc. 798. Letters testamentary may be in the following form:

tamentary.
DisTrICT OF ALASKA, l
Precinet. |

To all persons to whom these presents shall come, greeting:

Know ye, that the will of , deceased, a copy of which
is hereto annexed, has been duly proven before the commissioner for
the precinet aforesaid, and that , who is named executor
therein, has been duly appointed such executor by the commissioner
aforesaid. This, therefore, authorizes the said to admin-
ister the estate of the said - , deceased, according to law.

In testimony whereof 1 have hereunto subscribed mv name and
affixed the seal of this court said day of , anno Domini
19—.

S8,

A B, Commissioner.

Form of ietters of S, T99. Letters of administration may be in the following form:

admingistration.

DISTRICT OF ALASKS, |
Precinet. {77
To all persons to whom these presents shall come, greeting :
Know ve, that it appearing to the commissioner aforesaid that
has died intestate, leaving at the time of his death property in
this district, such commissioner has duly appointed
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administrator of the estate of such
fore, authorizes the said
said according to law.

In testimony whereof, et cetera;
the same as in letters testamentary. Letters to an administrator of
the partnership with the will annexed, or to a special administrator,
may be issued according to the foregoing forms, with such variations
as may be proper in the particular case.

SEc. 800. The commissioner, in his discretion, may allow an executor
or administrator to resign when it appears that such executor or
administrator is not in default in any matter connected with the duties
of his trust. Such executor or administrator shall pay the cost of the

roceeding, and, if the application is allowed, he shall surrender his
etters to be canceled, andp his powers as such shall cease from that
time forward.

, deceased; this, there-
, to administer the estate of

CuarrER EicHTY-TWO.

OF THE INVENTORY OF THE ESTATE.

Sec. Sec.
801. When and how made and verified. | 809. Who entitled to possession and con-
802. What to contain. trol of property.
803. Appraisement and appointment of | 810. When person charged with secret-
appraisers. ing property or Wntmgs
804. Oath of appraisers. 811. Mode of examination of such per-
805. Appraisement of money and debts. sons.
806. Debt due by person named in will | 812. Proceeding in case such person re-
ag executor. . fuses to appear. . »
807. Discharge or bequest of a claim by | 813. Proceeding to compel account.
will. 814. Damages for conversion before ad-
808. Property discovered after filing in- ministration.
ventory.

Sec. 801. An executor- or administrator shall within one month
from the date of his appointment, or such further time as the com-
missioner may allow, make and file with the commissioner an inven-
tory, verified by his oath, of all the real and personal property of the
deceased which shall come to his possession or knowledge.

Skc. 802. The inventory shall contain an account of all money belong-
ing to the deceased, or a statement that none has come to the possession
or knowledge of the executor or administrator; also a statement of all
debts due the deceased, the written evidence thereof, and the security
therefor, if any exist, specifying the name of each debtor, the date of
each written evidence of debt, the security therefor, the sum originally
payable, the indorsements thereon, if any, and their dates, and the sum
apgearing then to be due thereon. .o . )

EC. 803. Before the inventory is filed the progfrty therein specified
shall be appraised at its true cash value by three isinterested and com-
petent persons, who shall be appointed by the commissioner; but if
any part of the property shall be in a precinct other than that wherein
administration is granted, the appraisers thereof may be appointed by
such commissioner or the commissioner of the precinct wherein the
property shall be; in the latter case a certified copy of the order of
appointment shall be filed with the inventory. .

EC. 804. Before making the appraisement the appraisers shall each
make and subscribe an affidavit, to be filed with the inventory, to the
effect that he will honestly and impartially appraise the g;ope ty which
Sl;)alu be exhibited to him” according to the best of his knowledge and
ability. -

Skc. 805. The appraisers shall appraise each article of property
separately and set down the value thereof in dollars and cents opposite
the entry of the article in the inventory. Money, of whatever nature.

459

Resignation of ex-
ecutor or administra-
tor.

When and how
made and verified,

What to contain.

Appraisement and
appointment of ap-
praisers.

Oath of appraisers,

Appraisement of
morney and debts,
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Debt due by person
named in will as ex-
ecutor.

Discharge or bequest
of a ¢laim by will.

Property discovered
after filing inventory.

‘Who entitled to pos-
session and control of
property.

When person charged
with secreting prop-
erty or writings.

Mode of examina-
tion of such persons.

Proceeding in case
sueh person refuses to
appenr.,

Proceeding to com-
pel account.
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that is a legal tender is to be appraised at its nominal value; but debts
of all deseriptions or kinds are to be appraised at that sum which, in
the judgment of the appraisers, may be realized from them by due
process of law. When the appraisement is completed, the inventory
shall be signed by the appraisers.

Sec. 806. The naming anyone executor in a will shall not operate to
discharge such executor from any claim which the testator had against
him, but the claim shall be included in the inventory; and if the per-
son so named afterward take upon himself the administration of the
cstate he shall be liable for such sum as for so much money in his
bhands at the time the claim became due and payable; otherwise he is
liable for such claim as any other debtor of the deceased.

Sec. 807. The discharge or bequest in a will of any claim of the
testator against a person named as executor therein, or against an
other person, shall, as against the creditors of the deceased, be invalid.
Such claim shall be included in the inventory, and for all purposes of
administration is to be deemed and treated as a specific legacy of that
amount.

Sec. 808. If, after the filing of the inventory, property not men-
tioned therein shall come to the knowledge or possession of the
cxecutor or administrator, it is his duty immediately to make an
inventory thereof and cause the same to be appraised in the manner
prescribed in this title and file the same with tEe commissioner,

Sec. 809. The executor or administrator is entitled to the possession
and control of the property of the deceased, both real and personal,
and to receive the rents and profits thereof until the administration is
completed, or the same is surrendered to the heirs or devisees by order
of tEe court or judge thereof; but where such property, or any por-
tion thereof, is in the possession of a third person, by virtue of a valid
subsisting lease or bailment, the possession and control of the executor
or administrator is subordinate to the right of the lessee or bailee.
During the time the property is in the possession or control of the
executor or administrator, it is his duty to keep the same in repair
und preserve it from loss or decay as far as possible,

Sec. 810. Whenever it appears probable from the affidavit of an
executor or administrator, or of an heir or other person interested in
the estate, that any person has concealed or in any way secreted or
disposed of any property of the estate, or any writing relating or per-
taining thereto, or that such person has knowledge of any such prop-
erty or writing heing so concealed, secreted, or disposed of, and refuses
to disclose the same to the executor or administrator, the commissioner,
upon the application of such executor or administrator, may cite such
person to appear and answer under oath concerning the matter charged.

Sec. 811 Such examination may he oral or upon written interrog-
atories filed by the applicant, but in either case the answers of the
persons cited shall be reduced to writing and subseribed by him and
ifled.  If such person be not in the precinct where administration is
granted. the proceeding may be either before the commissioner of such
precinet or before the commissioner of the precinet where such person
resides or may be found. In the latter case a certified copy of the
written interrogatories, if any, and the examination or other proceeding
thereon, or connected therewith, shall be filed with the commissioner
where administration is granted.

Sec. 812, If the person so cited refuses to appear or 