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CHAPTER 1: SCOPE OF CRIMINAL LIABILITY
I.  PRINCIPALS. UCMJ ART. 77.
A. Principal Liability Defined.

1. Text. “Any person punishable under this chapter who: (1) commits an offense
punishable by this chapter or aids, abets, counsels, commands, or procures its commission;
or (2) causes an act to be done which if directly performed by him would be punishable by
this chapter; is a principal.” Article 77.

2. Purpose. Article 77 directs that a person need not personally perform the acts
necessary to constitute an offense to be guilty of that offense. It eliminates the common
law distinctions between principals in the first degree, principals in the second degree, and
accessories before the fact. All of these parties to an offense are deemed principals, are
equally guilty of the offense, and may be punished to the same extent.

B. Who are “Principals?” The MCM creates two categories of individuals that can be guilty of
an offense as a principal: 1) Perpetrators & 2) Other Parties.

1. Perpetrators. “A perpetrator is one who actually commits the offense, either by the
perpetrator’s own hand, or by knowingly or intentionally inducing or setting in motion”
acts by an agent or instrument which results in the commission of the offense. MCM, pt.
IV, 11b(2)(a).

a) United States v. Perry, 27 M.J. 796 (A.F.C.M.R. 1988) (holding accused
liable as a perpetrator where, although accused never touched the stolen property,
he directed another airman to grab a paper bag that had been left temporarily
unguarded at a local bar).

b) Suppose Person A intentionally causes an innocent Person B to commit an
offense’s act against Person B’s will. The offense’s mens rea requirement may be
satisfied by Person A’s criminal intent. In such a case, only Person A is guilty of
a crime. United States v. Minor, 11 M.J. 608 (A.C.M.R. 1981) (holding accused
liable as a principal to sodomy, where accused makes himself a party to the co-
accused’s threat compelling a victim’s boyfriend to commit sodomy on victim).

¢) Authority of government “agent” or “decoy,” however, may prevent liability
as a perpetrator. United States v. Sneed, 38 C.M.R. 249 (C.M.A. 1968). Accused
proposed theft of military property to two other soldiers. Soldiers informed
military authorities and were told to go along with the proposal. Accused
subsequently directed one Soldier to load military property on a truck and directed
the other Soldier to drive away with the military property. Because the Soldiers
were government “agents or decoys,” the government never lost control or
possession of the military property and their acts did not constitute a wrongful
taking. Under the circumstances, the accused never acquired possession,
dominion, or control; conviction for larceny reversed, and lesser included offense
of attempted larceny affirmed. See also United States v. Klink, 14 M.J. 743
(A.F.C.M.R. 1982) (larceny upheld where accused, along with assistance of two
government operatives, actually took goods from a government warehouse,
carried them to a dock, loaded them into getaway vehicle, and helped drive them
away).

2. Other Parties. “If one is not a perpetrator, to be guilty of an offense committed by the
perpetrator, the person must” meet the two requirements listed at MCM, pt. IV, 1 1b(2)(b).

a) Aider and Abettor. Case law still predominantly describes the MCM’s “Other
Party” liability as “aider and abettor liability.” Aiding and abetting requires the



following proof: “(1) the specific intent to facilitate the commission of a crime by
another; (2) guilty knowledge on the part of the accused; (3) that an offense was
being committed by someone; and (4) that the accused assisted or participated in
the commission of an offense.” United States v. Pritchett, 31 M.J. 213 (C.M.A.
1990). See discussion below regarding the basis for principal liability.

b) Co-conspirators.

(1) Article 77 is broad enough to encompass vicarious liability of co-
conspirators. United States v. Browning, 54 M.J. 1, 7 (C.A.A.F. 2000)
(holding that prosecution could prove larceny and fraudulent claim
charges on theory that accused was perpetrator, aider and abettor, or co-
conspirator, even though conspiracy was not on the charge sheet).

(2) A conspirator may be convicted of substantive offenses committed by
a co-conspirator, provided such offenses were committed in furtherance
of the agreement while the agreement continued to exist and the
conspirator remains a party to it. MCM, pt. IV, { 5¢(5); Pinkerton v.
United States, 328 U.S. 640 (1946); United States v. Browning, 54 M.J. 1
(C.A.AF. 2000); United States v. Gaeta, 14 M.J. 383 (C.M.A. 1983)
(members were properly instructed on liability for co-conspirator’s drug
distribution; citing Nye and Nissen v. United States, 336 U.S. 613 (1949));
United States v. Figueroa, 28 M.J. 570 (N.M.C.M.R. 1989) (guilty plea to
drug distribution by one co-conspirator to another co-conspirator was
provident even though accused did not physically participate in the
distribution).

c) Basis for Liability: Actus Reus (Assist, encourage, advise, instigate, counsel,
command, procure)

(1) Article 77 requires an affirmative step on the part of the accused to be
liable as an aider and abettor. United States v. Thompson, 50 M.J. 257
(1999). The evidence was legally sufficient for a conviction of rape as a
principal where the accused participated in getting the victim helplessly
intoxicated, knew a friend was going to have intercourse with the victim,
did nothing to dissuade the friend when he looked to the accused for
approval, and provided the friend with a condom.

(2) United States v. Speer, 40 M.J. 230 (C.M.A. 1994). An accused aids
and abets the offense of drug distribution when he verifies purchase price
and accepts the cash payment from the buyer, even though the delivery of
the drugs has been completed, because he facilitates the “financial climax
of the deal.” The court adopts the “criminal venture” approach to aiding
and abetting.

(3) United States v. Bolden, 28 M.J. 127 (C.M.A. 1989). Accused was
guilty of larceny as an aider and abettor where he suggested and assisted a
“sham” marriage to obtain quarters allowance and a false rental
agreement that overstated the monthly rent.

(4) United States v. Patterson, 21 C.M.R. 135 (C.M.A. 1956). An
accused who blocked a door with the intent of preventing the escape of
the victim from his assailant aided and abetted the assailant.

(5) United States v. Jacobs, 2 C.M.R. 115 (C.M.A. 1952). Accused and
three others broke into a private home and assaulted the occupant.
Although the accused did not personally take property from victim, he
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aided and abetted the others in committing a robbery and was liable as a
principal. The “assault provides the necessary act of assistance, and
accordingly we have before us much more than mere presence at the
scene of the crime.”

d) Basis for Liability: Mens Rea (Shared Criminal Intent with Perpetrator)

(1) Inthe case of an accomplice, the intent element may be satisfied with
“proof that the accomplice shared in the perpetrator’s criminal purpose
and intended to facilitate the intent of the perpetrator with respect to the
commission of the offense.” United States v. Mitchell, 66 M.J. 176
(C.A.A.F. 2008) (in a guilty plea for aiding and abetting an indecent
assault, the accused admitted to acting with the specific intent to gratify
the principal’s lust and sexual desires and the court concluded that there
was no need to demonstrate that the aider and abettor intended to gratify
his own lust and sexual desires).

(2) The requisite mens rea for aiding and abetting is sharing the criminal
intent or purpose of the active perpetrator of the crime. United States v.
Jacobs, 2 C.M.R. 115, 117 (C.M.A. 1952) (“[t]he proof must show that
the aider or abettor . . . participated in it as in something he wished to
bring about, that he sought by his action to make it successful”)
(prosecution under Articles of War, because offense pre-dated effective
date of the UCMJ); United States v. Bolden, 28 M.J. 127 (C.M.A. 1989);
United States v. Gosselin, 62 M.J. 349 (2006) (record did not reflect a
shared “criminal purpose” of introducing drugs onto the base).

(3) United States v. Fullen, 1 M.J. 853 (A.F.C.M.R. 1976). Accused
agreed with two others to lure the victim to a dark area where they would
grab and rob the victim. According to the accused, he was unaware that
one of his companions was going to strike the victim with a pipe. After
the victim fell to the ground, the accused took the victim’s wallet, which
contained $9. Accused was guilty of robbery, because the intended
grabbing would have been an assault sufficient for the compound offense
of robbery.

(4) United States v. Patterson, 21 C.M.R. 135 (C.M.A. 1956). Accused
pulled victim to the floor, and co-accused hit victim with chair. Later the
same day, the co-accused struck victim several times in the face with a
large belt buckle. Victim tried to flee, but accused blocked access to the
door and co-accused bit victim’s ear. Notwithstanding accused’s claim
that he did not intend that an aggravated assault be committed, the facts
belie his claim and support conviction of aggravated assault. Principals
are chargeable with results that flow as natural and probable
consequences of the offense subjectively intended.

(5) An aider or abettor may be guilty of an offense of greater or lesser
seriousness than the perpetrator, depending on his level of intent. MCM,
pt. 1V, 1 1b(4). United States v. Jackson, 19 C.M.R. 319 (C.M.A. 1955).
Accused and co-accused assaulted the victim. Co-accused stabbed the
victim, who subsequently died. Both accused were convicted of
premeditated murder at a joint trial. Court affirmed co-accused’s
conviction but reversed accused’s conviction, because of failure to
instruct on lesser included offense of involuntary manslaughter. The
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aider and abettor may be guilty in a different degree from the principal,
and the law holds each accountable according to the turpitude of his own
motive. Compare United States v. Richards, 56 M.J. 282 (2002) (intent to
kill or inflict great bodily harm by kicking the victim sufficient to
establish guilt as an aider and abettor of voluntary manslaughter even
though death caused by co-accused stabbing the victim).

e) Presence at the Scene of the Crime. Appellate courts have considered the
extent to which presence at the scene of the crime constitutes a sufficient act or
evinces sufficient intent to establish Article 77 liability.

(1) Presence is not necessary. Presence at the scene of a crime is not
necessary to make one a party to the crime and liable as a principal. See
United States v. Carter, 23 C.M.R. 872 (A.F.B.R. 1957) Accused who
loaned his car to a friend with the knowledge that it was going to be used
in the commission of a larceny was guilty of larceny on aiding and
abetting theory, even though he did not know all the details of how the
crime was to be committed and was not present at the commission of the
crime.

(2) Presence is not sufficient. Mere presence at the scene of crime does
not make one a principal. MCM, pt. IV, 1 1b(3)(b). See United States v.
Shelly, 19 M.J. 325 (C.M.A. 1985) (holding that mere presence in a
misappropriated vehicle did not make the accused liable as a principal);
United States v. Waluski, 21 C.M.R. 46 (C.M.A. 1956) (holding that mere
presence was insufficient to support finding that accused aided and
abetted the driver in the culpably negligent operation of a vehicle); United
States v. Johnson, 19 C.M.R. 146 (C.M.A. 1955) (holding that mere
presence with group of pedestrians who robbed a passerby was
insufficient to support conviction as aider and abettor); United States v.
Guest, 11 C.M.R. 147 (C.M.A. 1953) (holding that evidence was
insufficient to support conviction as aider and abettor of murder and
larceny, even though the accused was present at the scene of the murder,
robbery, and subsequent discussion of the sale of the stolen property,
because he did nothing to encourage or aid the murder or the larceny);
United States v. Gosselin, 62 M.J. 349 (2006) (mere presence in the car
with drugs not enough to establish guilt, citing United States v.
Burroughs, 12 M.J. 380 (C.M.A. 1982)).

(3) Presence may be a factor in establishing liability. United States v.
Pritchett, 31 M.J. 213 (C.M.A. 1990).

(4) United States v. Cobb, 45 M.J. 82 (C.A.A.F. 1996). Evidence was
legally sufficient to support accused’s conviction as an aider and abettor
to robbery when he was present at crime, fully aware of his companion’s
impending crime, expected and in fact was offered a share of the
proceeds, and may have held perpetrator’s feet as he leaned out of vehicle
to effect robbery.

(5) United States v. Pritchett, 31 M.J. 213 (C.M.A. 1990). The fact that
the wife shared an apartment with the accused, the fact that 166 grams of
marijuana were stored in a coffee can in a dresser in the only bathroom in
the apartment, the fact that the accused knowingly permitted his residence
to be used as a respository for the drugs, the fact that the accused was
found caught after the sale in possession of a purse that contained marked
bills from the drug sale, and the fact that the appellant’s fingerprints were
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found on several foil wrapped pieces in the can were sufficient to show
that the accused aided and abetted his wife’s possession with intent to
distribute marijuana. Additionally, his immediate presence during the
drug sale, “his preliminary drug talk, and his maintenance of a drug-sale
safe house” were sufficient to constitute active encouragement and
assistance to support a conviction for aiding and abetting his wife’s drug
distrubition. Finally, the accused’s facilitation of his wife’s drug
distribution, the fact that the sale took place in a common area of the
home while the accused was at home, and the fact that the money from
the controlled buy was found in the accused’s possession were sufficient
to show that the accused aided and abetted his wife’s distribution of
marijuana.

(6) United States v. Dunn, 27 M.J. 624 (A.F.C.M.R. 1988). Accused’s
presence at the scene of a shoplifting, perpetrated as part of the accused’s
criminal training, was sufficient to establish his guilt for larceny as an
aider and abettor.

(7) United States v. Hatchett, 46 C.M.R. 1239 (N.M.C.M.R. 1973).
Hitchhiker sat in back seat of vehicle between accused and active
perpetrator. As car moved along, active perpetrator robbed victim.
Accused was guilty of robbery. He was aware the victim was given ride
in order to be robbed and his presence in the rear seat of the vehicle
“ensured the victim could not escape.”

f) Failure to Stop Crime. Failure to stop a crime does not constitute aiding and
abetting unless there is an affirmative duty to interfere (e.g., a security guard). If
a person has a duty to interfere, but fails to do so, that person is a party to the
crime if such noninterference is intended to and does operate as an aid or
encouragement to the perpetrator. MCM, pt. IV, T 1b(2)(b). See United States v.
Thompson, 22 M.J. 40 (C.M.A. 1986) (holding no general duty of NCOs to
prevent crime absent “identifiable regulation, directive, or custom of the
service.”); United States v. Simmons, 63 M.J. 89 (2006) (duty of NCO to prevent
crime within unit may arise, but failure to act must be accompanied by shared
criminal purpose).

(1) Liability found. See United States v. Shearer, 44 M.J. 330 (1996)
(affirming conviction after of guilty plea to aiding and abetting flight
from the scene of an accident where accused admitted that he had a duty
to report the identity of the driver to Japanese authorities at the scene of
the accident); United States v. Crouch, 11 M.J. 128 (C.M.A. 1981) (motor
pool guard allowed friends to steal tools); United States v. Ford, 30
C.M.R. 31 (C.M.A. 1960) (evidence showed that security guard told
perpetrators about unsecured building and his failure to interfere was
intended to encourage fellow guards to steal unsecured property).

(2) No liability found. See United States v. Epps, 25 M.J. 319 (C.M.A.
1987) (under the facts, failure to stop barracks larceny did not make
accused an aider and abettor); United States v. Shelly, 19 M.J. 325
(C.M.A. 1985) (government failed to prove the existence of duty of senior
vehicle occupant to ensure the safe operation of the vehicle); United
States v. McCarthy, 29 C.M.R. 574 (C.M.A. 1960) (after advising
subordinates not to steal hubcaps, lieutenant’s failure to take active
measures to prevent crime committed in his presence did not establish his
guilt as a principal); United States v. Lyons, 28 C.M.R. 292 (C.M.A.
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1959) (holding that a truck guard who accepted money to “see nothing”
not liable as an aider or abettor where he was not told why he was offered
the money and there was no evidence that he participated in the venture as
something he desired to bring about); United States v. Fuller, 25 M.J. 514
(A.C.M.R. 1987) (soldier, whose job was fuel handler, had no duty to
prevent burning of barracks room).

g) Duty to Report Crime. As a general rule, mere failure to report a crime does
not by itself make one an aider and abettor. However, statutory exceptions to this
rule may exist in certain circumstances. See, e.g., 18 U.S.C. 8793(f) (defining
criminal offense to fail to report illegal disposition of national defense
information). Also, the services can require that personnel report offenses that
they observe. Thus, failure to report a crime may be a dereliction under some
circumstances. See United States v. Heyward, 22 M.J. 35 (C.M.A. 1985) (Air
Force regulation imposing special duty to report drug abuse did not violate the
Fifth Amendment, because it did not compel members to report their own illegal
acts but only those of other members) cert. denied, 479 U.S. 1011 (1986); United
States v. Bland, 39 M.J. 921 (N.M.C.M.R. 1994) (upholding Navy regulation
imposing a general duty to report crime which has been observed).

C. Principals Are Independently Liable.

1. One may be convicted as a principal, even if the perpetrator is not identified or
prosecuted, or is acquitted. MCM, pt. IV, 1 1b(6).

2. Standefer v. United States, 447 U.S. 10 (1980). A defendant can be convicted of
aiding and abetting the commission of a federal offense, despite the prior acquittal of the
alleged actual perpetrator of the offense.

3. United States v. Minor, 11 M.J. 608 (A.C.M.R. 1981). Co-accused forced victim’s
boyfriend to commit sodomy on victim by threatening him and accused aided and abetted
threat by encouraging victim’s boyfriend to comply. The accused was properly convicted
of sodomy as a principal, because the amenability of the actual perpetrator to prosecution
is not a requirement for criminal liability as an aider and abettor. The actor need not be
subject to the UCMJ.

4. United States v. Crocker, 35 C.M.R. 725, 739-40 (A.F.B.R. 1964). Accused and
Holloway engaged in assault with a knife upon the victim. The evidence established that
Holloway fatally stabbed the victim. Holloway was acquitted of murder, and but found
guilty of aggravated assault. The accused was convicted of unpremeditated murder, and
the court affirmed the conviction. The acquittal of the active perpetrator has no effect on
the accused’s case.

5. United States v. Duffy, 47 C.M.R. 658 (A.C.M.R. 1973) (officer who ordered NCO to
kill prisoner guilty as principal despite acquittal of NCO based on lack of mental
capacity).

D. Liability for Other Offenses. The statutory principal is criminally liable for all offenses
embraced by the common venture and for offenses likely to result as a natural and probable
consequence of the offense directly intended. MCM, pt. IV, T 1b(5).

1. United States v. Knudson, 14 M.J. 13 (C.M.A. 1982). Accused loaned money to Shaw
to buy LSD to be resold at a profit, drove Shaw to off-post residence to buy LSD, and
informed prospective buyer that Shaw still had LSD. Evidence was sufficient for
conviction of wrongful introduction and wrongful distribution of LSD. If there is a
concert of purpose to do a criminal act, all probable results that could be expected are
chargeable to all parties concerned. “The fact that the accused did not know in advance of
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the particular transfers or the parties to whom the transfers would be made does not
relieve him of criminal responsibility.”

2. United States v. Waluski, 21 C.M.R. 46 (C.M.A. 1956). Accused and Hart stole a
jeep. Hart drove away from scene at high rate of speed and ran over a pedestrian, killing
him. Because there was no evidence that accused actively aided and abetted the operation
of the vehicle, accused could not be convicted of involuntary manslaughter.

3. United States v. Wooten, 3 C.M.R. 92, 97 (C.M.A. 1952). Aider and abettor of
larceny of 250 pairs of Army issue trousers also liable for wrongful disposition of military
property, because it was a natural and probable consequence of the theft.

4. United States v. Self, 13 C.M.R. 227 (A.B.R. 1953). Accused and two co-accused
wrongfully appropriated jeep and drove away. When stopped at a checkpoint, co-accused
shot and killed a sentinel. Accused was in the back seat and did nothing during the events
at the checkpoint. Where an accused has combined with others in the perpetration of an
unlawful act under such circumstances as will, when tested by experience, probably result
in the taking of human life, he is equally responsible for a homicide flowing as a natural
consequence of such unlawful combination. The court reversed the conviction for murder,
because the larceny of the vehicle, however, was not “so desperate a design that its
execution might naturally or probably result in the taking of human life.”

E. Withdrawal as a Principal. A person may withdraw from a common venture or design and
avoid liability for any offenses committed after the withdrawal. To be effective the withdrawal
must:

1. Occur before the offense is committed;

2. Effectively countermand or negate the assistance, encouragement, advice, instigation,
counsel, command, or procurement; and

3. Be clearly communicated to the would-be perpetrators or to appropriate law
enforcement authorities in time for the perpetrators to abandon the plan or for law
enforcement authorities to prevent the offense. MCM, pt. IV, 1 1.b.(7).

F. Pleading.

1. All principals are charged as if each was the perpetrator. R.C.M. 307(c)(3)
discussion, T H(i).

2. United States v. Vidal, 23 M.J. 319 (C.M.A. 1987). Accused and PFC Hunt
kidnapped German woman. Accused drove car to secluded area. PFC Hunt and then the
accused had sexual intercourse with her in the back seat. Accused charged with a single
specification of rape, but the specification did not indicate whether he was the perpetrator
or an aider and abettor. The court affirmed the conviction, because the standard rape
specification is sufficient to charge accused as perpetrator or aider and abettor, and the
prosecution is not required to elect between those two theories. See also United States v.
Westmoreland, 31 M.J. 160 (C.M.A. 1990) (judge can instruct, and accused can be
convicted, under an aiding and abetting theory, even though case has not been presented
on that theory); United States v. Dayton, 29 M.J. 6 (C.M.A. 1989) (government is entitled
to prosecute the accused for distribution of LSD on the alternate theories that he is guilty
as a perpetrator or as an aider and abettor).

G. Relationship to Inchoate Crimes.

1. Attempts. For an accused to be guilty as an aider and abettor to an attempt, the actual
perpetrator must have actually attempted the commission of the underlying offense.
United States v. Jones, 37 M.J. 459 (C.M.A. 1993). Accused aided and abetted
perpetrator who took “substantial step” with intent to distribute cocaine to an undercover
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officer. Perpetrator’s failure to go through with the transaction did nothing to alter her or
accused’s liability.

2. Solicitation.

a) The crime of solicitation is complete when the solicitation or advice is
communicated. Conviction as a principal for aiding and abetting, however,
requires that the completion or attempt of a crime.

b) Solicitation pertains to inducing an action in the future; aiding and abetting
pertains to involvement in ongoing activity. United States v. Dean, 44 M.J. 683
(A. Ct. Crim. App. 1996) (holding that accused’s call to her co-conspirator “don’t
let him get into the door” made during ongoing beating was aiding and abetting
rather than solicitation).

Solicitation may exist even when the object is predisposed to the crime. United
States v. Hays, 62 M.J. 158 (2005) (holding that appellant’s request for
photographs of a sexual encounter between “JD” and a nine-year old girl
immediately after the appellant’s inquiry into whether JD had engaged in sexual
intercourse with the nine-year-old girl was a serious request to commit carnal
knowledge). The court further stated that neither the MCM nor the UCMJ
precludes a conviction for solicitation because the object is predisposed towards
the crime (rejecting the requirement set forth in Dean, 44 M.J. 683 (A. Ct. Crim.
App. 1996)).

Il. ACCESSORY AFTER THE FACT. UCMJ ART. 78.
A. Introduction.

1. Text. “Any person subject to this chapter who, knowing that an offense punishable
by this chapter has been committed, receives, comforts or assists the offender in order to
hinder or prevent his apprehension, trial or punishment shall be punished as a court-
martial may direct.” Atrticle 78.

2. Not a Lesser included Offense of the Underlying Offense--Must Be Independently
Charged. United States v. Price, 34 C.M.R. 516 (A.B.R. 1963) (holding that neither
accessory after the fact nor receiving stolen property were lesser included offenses of
larceny); United States v. Greener, 1 M.J. 1111 (N-M.C.M.R. 1977). But see United
States v. Michaels, 3 M.J. 846 (A.C.M.R. 1977) (permitting accused to enter a substitute
plea of accessory after the fact to larceny, even though not a lesser included offense of the
referred larceny charge).

3. Acquittal of the Principal Actor Is No Defense. United States v. Marsh, 32 C.M.R.
252 (C.M.A. 1962) (holding that an accused can be convicted of a violation of Article 78
without regard to the separate conviction or acquittal of the principal actor).

4. Principal Offender Need Not Be Subject to the UCMJ. United States v. Michaels, 3
M.J. 846 (A.C.M.R. 1977); United States v. Blevins, 34 C.M.R. 967 (A.F.B.R. 1964)
(holding that military accused can be convicted of a violation of Article 78 without regard
for the amenability of the principal offender to military jurisdiction).

5. Failure to Report Offense. The mere failure to report an offense will not make one an
accessory after the fact. However, such failure may violate a lawful order or regulation
and thus constitute an offense under Article 92. See supra | I.C.5., this chapter. Also, a
positive act of concealment and failure to report a serious offense can constitute the
offense of misprision of a serious offense under Article 134. See infra | I1.D., this
chapter.



B. Acts Sufficient for Accessory After the Fact.

1. United States v. Davis, 42 M.J. 453 (C.A.A.F. 1996). Accused who falsely informed
investigators that he did not know who committed larceny but hinted that someone other
than the actual thief was responsible gave “assistance” to the actual offender, thereby
making accused an accessory after the fact to larceny.

2. United States v. Foushee, 13 M.J. 833 (A.C.M.R. 1982). Providing Q-tips and alcohol
to clean blood off the knife used in an assault and to treat offender’s injured ankle
constituted receipt, comfort, and assistance for the purposes of hindering or preventing the
apprehension or trial of the offender. However, where evidence showed only that the
accused knew the principal perpetrator had stabbed the victim with the knife but did not
know the perpetrator intended to kill or inflict grievous bodily harm, accused could be
convicted of being accessory after the fact to assault with a dangerous weapon but not
assault with intent to murder. See also United States v. Marsh, 32 C.M.R. 252 (C.M.A.
1962) (advising perpetrator of theft to get rid of stolen goods and thereafter consuming
liquor bought with proceeds); United States v. Tamas, 20 C.M.R. 218 (C.M.A. 1955)
(concealing proceeds of a theft for purpose of assisting thief); United States v. Blevins, 34
C.M.R. 967 (A.F.B.R. 1964) (concealing and transporting proceeds of theft).

3. United States v. Michaels, 3 M.J. 846 (A.C.M.R. 1977). Where accused has
responsibility to protect particular property, accused is an accessory after the fact when he
accepts money not to disclose completed larcenies.

C. Liability as a Principal Distinguished.

1. The co-perpetrator of the offense of possession of heroin cannot be an accessory after
the fact to the same offense. United States v. McCrea, 50 C.M.R. 194 (A.C.M.R. 1975).

2. Act of principal must occur before or during the crime. If the act is after the crime,
then it must have been part of an agreement or plan before commission of the offense, for
the accused to be guilty as a principal rather than an accessory after the fact. See United
States v. Greener, 1 M.J. 1111 (N.C.M.R. 1977) (one who is not a party to the original
larceny scheme but who after the theft removes purloined goods from a cache is an
accessory after the fact).

One is not an accessory after the fact if the offense is still in progress when the assistance
is rendered. Even though the perpetrator of a larceny has consummated the larceny as
soon as any taking occurs, others may become aiders and abettors by participating in the
continuing asportation of the stolen property. United States v. Bryant, 9 M.J. 918
(C.M.R. 1980). But see United States v. Manuel, 8 M.J. 822 (A.F.C.M.R. 1979).
Notwithstanding that larceny is a continuing offense, accused may be convicted of
accessory after the fact when, with the intent to assist the active perpetrator avoid
detention and prosecution, he advises the active perpetrator to destroy the stolen property.
The purpose of the assistance is critical. If it is to secure the fruits of the crime, he is a
principal, but if it is to assist the perpetrator in avoiding detection and punishment, he is an
accessory after the fact.

D. Liability for Misprision of a Serious Offense Distinguished. See { VI.G, ch. 4.

1. One can be an accessory to any offense; however, misprision requires an offense
punishable by confinement for more than one year. MCM, pt. IV. ] 95c(2).

2. An accessory must “receive,” “comfort” or “assist” a principal “in order to hinder or
prevent his apprehension, trial or punishment.” MCM, pt. IV, { 2. Misprision requires a
positive act to conceal a felony, but it does not require intent to benefit the principal.
MCM, pt. IV, 1 95.c.(1).



3. Act Sufficient for Misprision. United States v. Sanchez, 51 M.J. 165 (C.A.A.F. 1999).
Disposal of knife used in aggravated assault and formulation of plan to avoid detection
amounted to affirmative assistance supportive of a misprision conviction.

4. Acts Insufficient for Misprision. United States v. Maclin, 27 C.M.R. 590 (A.B.R.
1958) (reversing conviction for misprision, because accused who was burying stolen
property did not know the prior theft was a felony); United States v. Assey, 9 C.M.R. 732
(A.F.B.R. 1953) (lending money to larceny perpetrator to replace stolen goods was not a
“positive act of concealment”).

I11. LESSER INCLUDED OFFENSES. UCMJ ART. 79.
A. Introduction.

1. Text. “An accused may be found guilty of an offense necessarily included in the
offense charged or of an attempt to commit either the offense charged or an offense
necessarily included therein.” Article 79.

2. Evolution of the Doctrine.

a) The Court of Military Appeals formerly construed Article 79 and its
“necessarily included” language to mean offenses that are “fairly embraced” in
the pleadings and proof of the greater offense. United States v. Baker, 14 M.J. 361
(C.M.A. 1983).

b) 1In 1989, the Supreme Court held that Fed.R.Crim.P. 31(c) should be
construed to include only lesser included offenses as established by the statutory
elements. Schmuck v. United States, 489 U.S. 705 (1989).

¢) In United States v. Teters, 37 M.J. 370, 376 (C.M.A. 1993), the Court of
Military Appeals stated, “In view of the identity of language of Article 79 and
Fed.R.Crim.P. 31(c), we will apply the Supreme Court’s more recent holding and
abandon the “fairly embraced’ test for determining lesser included offenses as a
matter of law.”

d) United States v. Foster, 40 M.J. 140 (C.M.A. 1994). Citing Schmuck, the
court held: “One offense is not necessarily included in another unless the elements
of the lesser offense are a subset of the elements of the charged offense”
(emphasis omitted). This formulation of the test for multiplicity and lesser
included offenses created a significant issue for offenses charged under Art. 134,
which requires proof of an element not required for proof of offenses under Arts.
80-132: that the conduct was prejudicial to good order and discipline or service-
discrediting. The court held that the phrase “necessarily included” in Art. 79
“encompasses derivative offenses under Article 134.” An offense under Art. 134
may, “depending on the facts of the case, stand either as a greater or lesser offense
of an offense arising under an enumerated article.” This is because “the
enumerated articles are rooted in the principle that such conduct per se is either
prejudicial to good order and discipline or brings discredit to the armed forces;
these elements are implicit in the enumerated articles.”

e) United States v. Weymouth, 43 M.J. 329 (C.A.A.F. 1995). The CAAF refined
its holdings in Teters and Foster, adopting the “pleadings-elements” approach: “In
the military, the specification, in combination with the statute, provides notice of
the essential elements of the offense” (emphasis omitted). The court cautions that
it did not retreat to the “fairly embraced” test rejected in Teters: “Either the
elements alleging the greater offense (by the statute and pleadings) fairly include
all of the elements of the lesser offense or they do not. As alleged, proof of the



greater offense must invariably prove the lesser offense; otherwise the lesser
offense is not included.”

f) United States v. Jones, 68 M.J. 465 (C.A.A.F. 2010). The CAAF definitely
abandoned principles announced in Foster and Weymouth and returned to the
“elements test” announced in Teters.

B. Fair Notice: A Fundamental Principle

1. The Constitution requires that an accused be on notice as to the offense that must be
defended against. Jackson v. Virginia, 443 U.S. 307 (1979); Schmuck v. United States,
489 U.S. 705 (1989).

2. This due process principle of fair notice mandates that an the accused know for what
offense and under what legal theory he may be convicted. A lesser included offense meets
this notice requirement if it is a subset of the greater offense alleged. See United States v.
Medina, 66 M.J. 21 (C.A.A.F. 2008); United States v. Miller, 67 M.J. 385 (C.A.A.F. 2009);
United States v. Jones, 68 M.J. 465 (C.A.A.F. 2010).

C. TheRule.

1. “Under the elements test, one compares the elements of each offense. If all of the
elements of offense X are also elements of offense Y, then X isan LIO of Y. Offense Y is
called the greater offense because it contains all of the elements of offense X along with
one or more additional elements.” United States v. Jones, 68 M.J. 465, 470 (C.A.A.F.

2010).

2. There are two expressions of the elements test that appear to be valid, even after

Jones:

a) A lesser included offense exists when the elements of the greater offense must
invariably prove the lesser offense. United States v. Weymouth, 43 M.J. 329, 335
(1995).

b) An offense is included in another only if the greater offense “could not
possibly be committed without committing the lesser offense.” United States v.
Oatney, 45 M.J. 185, 188 (C.A.A.F. 1996) (holding that communicating a threat
was not a lesser included offense of obstruction of justice for purposes of
multiplicity). Stated another way, “To be necessarily included in the greater
offense, the lesser must be such that it is impossible to commit the greater without
first having committed the lesser.” United States v. Weymouth, 43 M.J. 329, 332
(C.A.A.F. 1995); United States v. Swemley, No. 20090359 (N.-M. Ct. Crim. App.
Apr. 29, 2010)(unpub.)

3. In Foster, the court referenced the language in the MCM describing two types of
LIOs: “quanititative LIOs” and “qualitative LIOS.” United States v. Foster, 40 M.J. 140,
144 (C.M.A. 1994); 2008 MCM, pt. IV, 1 3(b)(1).

a) A “guantitative subset” exists when the elements of the lesser offense are
contained within the elements of the greater offense. United States v. Foster, 40
M.J. 140 (C.M.A. 1994); 2008 MCM, pt. IV, § 3(b)(1)(a). This is the type of LIO
that Jones most clearly describes.

b) A “gualitative subset” exists in two situations: (1) all of the elements of the
lesser offense are included in ther greater but one or more of the elements is
legally less serious, and (2) all of the elements of the lesser offense are included in
the greater but the mens rea is legally less serious. United States v. Foster, 40
M.J. 140, 146 (C.M.A. 1994); 2008 MCM, pt. IV, § 3(b)(1)(b&c). It is unclear



whether this type of lesser offense is “necessarily included” in a greater offense
after Jones.

4. When comparing elements of offenses to determine whether an Article 134 offense
stands as a lesser included offense to an offense under Articles 82 through 132, the CAAF
has held that Articles 82 through 132 are not per se prejudicial to good order and
discipline or service discreding. Clauses 1 and 2 of Article 134 are not per se included in
every enumerated offense. United States v. Miller, 67 M.J. 325 (C.A.A.F. 2009).

5. Clauses 1 and 2 are not per se lesser included offenses of offenses charged under
Clause 3 of Article 134. United States v. Medina, 66 M.J. 21 (C.A.A.F. 2008). See infra
ch. 7, 11V.

6. Listings of LIOs in the MCM are not binding on the courts. Until Congress says
otherwise, L1Os are determined based on the elements defined by Congress for the
greater offense. The President does not have the power to make one offense an L10O of
another by simply listing it as such in the MCM. United States v. Jones, 68 M.J. 465,
471-72 (C.A.A.F. 2010). Practitioners should not rely on the LIOs listed under each
punitive article in Part IV of the MCM, but should use the list as a guide and then apply
the elements test to be sure that the lesser offense is necessarily included.

D. Instructions.

1. If there is some evidence admitted at trial that reasonably raises a lesser included
offense, then the military judge has a sua sponte duty to give an instruction on the lesser
included offense. United States v. Miergrimado, 66 M.J. 34 (C.A.A.F. 2008); United
States v. Rodwell, 20 M.J. 264, 265 (C.M.A.1985); United States v. Davis, 53 M.J. 202
(C.A.A.F. 2000) (reversing involuntary manslaughter conviction for failing to instruct on
lesser included offense of negligent homicide); United States v. Wells, 52 M.J. 126
(C.A.AF. 1999) (reversing premeditated murder conviction for failing to instruct on lesser
included offense of voluntary manslaughter).

2. If the military judge fails to give an instruction, defense failure to object constitutes
waiver, absent plain error. R.C.M. 920(f); United States v. Pasha, 24 M.J. 87, 91
(C.M.A. 1987); United States v. Mundy, 9 C.M.R. 130 (C.M.A. 1953). The defense may
waive an LIO instruction in order to pursue an “all or nothing” trial strategy and there is
no rule that prevents the Government from acquiescing in such a strategy. See United
States v. Upham, 66 M.J. 83, 87 (C.A.A.F. 2008). The military judge need not oblige,
however. As one court observed, “Such a litigation tactic remains viable in military
jurisprudence, but it is far from being an absolute right or the unilateral prerogative of the
defense.” United States v. Swemley, No. 200900359 (N.M. Ct. Crim. App. Apr. 29, 2010)
(unpub.).

3. Aninstruction on a lesser included offense is proper when an element of the charged
greater offense, which is not required for the lesser included offense, is in dispute. United
States v. Miergrimado, 66 M.J. 34 (C.A.A.F. 2008); United States v. Griffin, 50 M.J. 480
(C.A.A.F.1999) (holding that factual issue as to whether accused intended to stab victim
with a knife, which he knowingly held in his hand, did not require an instruction on the
lesser included offense of simple battery, because proof of intent to use the dangerous
weapon is not required for the greater offense).
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CHAPTER 2: INCHOATE OFFENSES
I. ATTEMPTS. UCMJART. 80.

A. Introduction.

1. Text. “An act, done with specific intent to commit an offense under this chapter,
amounting to more than mere preparation and tending, even though failing, to effect its
commission, is an attempt to commit that offense.” Aurticle 80(a).

2. Elements. MCM, pt. 1V, 1 4b.
a) The accused did a certain overt act;

b) The act was done with the specific intent to commit a certain offense under
the code;

c) The act amounted to more than mere preparation; and
d) The act apparently tended to effect the commission of the intended offense.

3. Advisement of Elements During Guilty Plea. Military judge must adequately advise
and explain each of the four elements of attempt to an accused. United States v. Redlinski,
58 M.J. 117 (C.A.A.F. 2003).

B. Overt Act.
1. Generally.

a) The overt act need not be alleged in the specification. United States v.
Mobley, 31 M.J. 273 (C.M.A. 1990); United States v. Marshall, 40 C.M.R. 138
(C.M.A. 1969).

b) The overt act need not be illegal. United States v. Johnson, 22 C.M.R. 278
(C.M.A. 1957) (accused guilty of attempted desertion where all acts occurred
within limits of legitimate pass).

2. Specific Intent.

a) The overt act must be done with the specific intent to commit an offense
under the UCMJ.

b) Applications.

(1) Attempted murder requires specific intent to kill, even though murder
may require a lesser intent. See United States v. Roa, 12 M.J. 210 (C.M.A.
1982) (explaining that, because an attempt requires a specific intent, there
can be no *“attempt” to commit involuntary manslaughter “by culpable
negligence”); United States v. Allen, 21 M.J. 72 (C.M.A. 1985) (finding
circumstantial evidence sufficient to prove intent to kill required for
attempted murder).

(2) Attempted rape requires specific intent to have sexual intercourse by
force and without consent, even though rape is general intent crime.
United States v. Sampson, 7 M.J. 513 (A.C.M.R. 1979); cf. United States
v. Adams, 13 M.J. 818 (A.C.M.R. 1982) (assault with intent to commit
rape).

(3) In a prosecution for attempted violation of a lawful general
regulation, under Article 92(1), the accused must have had the specific
intent to commit the proscribed act, and it is immaterial whether the
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accused knew the act violated any particular provision of any particular
regulation. United States v. Foster, 14 M.J. 246 (C.M.A. 1982).

(4) No attempted sale of heroin where accused intentionally sold brown
sugar. United States v. Collier, 3 M.J. 932 (A.C.M.R. 1977).

(5) Transferred or concurrent intent doctrine may be applied to attempted
murder. United States v. Willis, 43 M.J. 889 (A.F.C.C.A. 1996), aff’d, 46
M.J. 258 (C.A.A.F. 1997).

3. More Than Mere Preparation.

a) Preparation consists of devising or arranging the means or measures necessary
for the commission of the offense. The required overt act must go beyond
preparatory steps and be a direct movement towards the commission of the
offense. MCM, pt. IV, 1 4¢c(2); United States v. Jackson, 5 M.J. 765 (A.C.M.R.
1978) (holding that approaching and asking other soldiers if they want to buy a
“bag” or “reefer” was not an attempt, but affirming it as a solicitation).

b) For the accused to be guilty of an attempt, the overt acts tending toward
commission of the consummated offense must amount to more than mere
preparation and constitute at least the beginning of its effectuation. However,
“[t]here is no requirement under the law of attempts that the trip to the doorstep of
the intended crime be completed in order for the attempt to have been
committed.” United States v. Anzalone, 41 M.J. 142 (C.M.A. 1994) (affirming
assault by attempt, where accused retrieved his rifle, locked and loaded a round in
the chamber, and started toward the victim’s tent, even though he was stopped
before he reached a point where he could have actually inflicted harm); United
States v. Owen, 47 M.J. 501 (A.C.C.A. 1997) (holding that giving middle-man a
map, automobile license number, and guidance on method for “hit man,” where
accused believed “hit man” had already arrived in town for the job, was sufficient
overt act for attempted murder).

c) The line of demarcation between preparation and a direct movement towards
the offense is not always clear. Primarily the difference is one of fact, not law.
United States v. Choat, 21 C.M.R. 313 (C.M.A. 1956) (attempted unlawful entry).

d) After a guilty plea where the accused admits that her acts went beyond mere
preparation and points to a particular action that satisfies herself on this point,
appellate courts will not find actions that fall within the “twilight zone” between
mere preparation and attempt to be substantially inconsistent with the guilty plea.
United States v. Smith, 50 M.J. 380 (C.A.A.F. 1999).

e) Words alone may be sufficient to constitute an overt act. United States v.
Brantner, 28 M.J. 941 (N.M.C.M.R. 1989) (a recruiter’s request to conduct a
“hernia examination” was an act deemed more than mere preparation for a charge
of attempted indecent assault).

4. *“Substantial Step.”

a) The overt act must be a “substantial step” toward the commission of the
crime. Whether the act is only preparatory or a substantial step toward
commission of the crime must be determined on a case-by-case basis. United
States v. Jones, 32 M.J. 430 (C.M.A. 1991) (holding that soliciting another to
destroy car, making plans to destroy it, and finally delivering the car and its keys
to that person on the agreed day of the auto’s destruction constituted substantial
step toward larceny from insurance company); United States v. Williamson, 42
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M.J. 613 (N.M.C.C.A. 1995) (accused’s acts of putting knife in his pocket and
“going after” intended victim, without some indication of how close he came to
completing the crime or why he failed to complete it, were not factually sufficient
to constitute a substantial step toward the commission of the intended crime);
United States v. Church, 29 M.J. 679 (A.F.C.M.R. 1989), aff’d, 32 M.J. 70 (C.M.A.
1991) (planning wife’s murder, hiring undercover agent to kill wife, making
payments for killing, and telling agent how to shoot wife constituted substantial step
toward murder).

b) The “Test.” United States v. Byrd, 24 M.J. 286 (C.M.A. 1987).

(1) The overt act must be a substantial step and direct movement toward
commision of the crime.

(2) A substantial step is one strongly corroborative of the accused’s
criminal intent and is indicative of resolve to commit the offense.

c) The accused must have engaged in conduct that is strongly corroborative of
the firmness of the accused’s criminal intent. United States v. Byrd, 24 M.J. 286
(C.M.A. 1987) (accepting money from undercover agent and riding to an off-post
location to purchase marijuana was not strongly corroborative of the firmness of
the accused’s intent to distribute marijuana); United States v. Presto, 24 M.J. 350
(C.ML.A. 1987) (after agreeing to try to get marijuana for undercover agent,
placing phone calls to drug supplier was not a substantial step toward distribution
of marijuana); United States v. LeProwse, 26 M.J. 652 (A.C.M.R. 1988) (offering
to pay two boys to remove their trousers was strongly corroborative of the
firmness of the accused’s intent to commit indecent liberties); see also United
States v. Jones, 32 M.J. 430, 432 (C.M.A. 1991) (“It is not the acts alone which
determine the intent of the person committing them. The circumstances in which
those acts were done are also indicative of a person's intent.”).

5. Tending to Effect the Commission of the Offense.

C. Defenses.

a) United States v. McGinty, 38 M.J. 131 (C.M.A. 1993) (the accused’s running
his fingers through the victim’s hair and hugging him was an affirmative step
toward committing indecent acts).

b) The overt act need not be the ultimate step in the consummation of the crime.
It is sufficient if it is one that in the ordinary and likely course of events, would, if
not interrupted by extraneous causes, result in the commission of the offense
itself. United States v. Johnson, 22 C.M.R. 278 (C.M.A. 1957) (although within
the 50 mile limit of his pass, the accused’s walking to within the prohibited
distance from the East German border, after unsuccessful attempts to get taxi
drivers to cross the border, was sufficient overt act for attempted desertion);
United States v. Gugliotta, 23 M.J. 905 (N.M.C.M.R. 1987) (overt act sufficient to
constitute direct movement to commission of robbery where accused and
accomplices made plans, procured implements, and went to the site of the crime
with the tools for purpose of robbing exchange).

1. Factual Impossibility. Factual impossibility is not a defense to attempt. If the
accused’s act would constitute a crime if the facts and circumstances were as the accused
believed them to be, then he may be found guilty of an attempt to commit the intended
crime, even though it was impossible to commit the intended crime under the actual
circumstances. MCM, pt. IV, 1 4c(3).
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a) The defense of factual impossibility does not preclude conviction of
attempted conspiracy where the other purported conspirator is an undercover
government agent. United States v. Anzalone, 43 M.J. 322 (C.A.A.F. 1995)
(attempted conspiracy to commit espionage); see also United States v. Valigura,
54 M.J. 187 (C.A.A.F. 2000); United States v. Baker, 43 M.J. 736 (A.F.C.C.A.
1995) (conspiracy would have been completed, but for the fact that informant did
not share accused’s criminal intent); United States v. Roeseler, 55 M.J. 286
(C.A.A.F. 2001) (factual impossibility not a defense to attempted conspiracy
where accused agreed to murder the fictitious in-laws of a fellow member of his
platoon; because the impossibility of the fictitious victims being murdered was
not a defense to either attempt or conspiracy, it was not a defense to the offense of
attempted conspiracy).

b) United States v. Thomas, 32 C.M.R. 278 (C.M.A. 1962). The accused and
two companions committed sexual intercourse with a female, whom they believed
to be unconscious, under circumstances amounting to rape. The female, however,
was dead at the time of the sexual intercourse. Conviction for attempted rape
affirmed.

c) United States v. Dominguez, 22 C.M.R. 275 (C.M.A. 1957). The accused
injected himself with a substance he believed to be a narcotic drug. Regardless of
the true nature of the white powdery substance, accused was guilty of attempted
use of a narcotic drug.

d) United States v. Riddle, 44 M.J. 282 (C.A.A.F. 1996). The accused could be
convicted of attempted conspiracy to steal military pay entitlements to which he
was entitled by law or regulation, where he did not believe he was married at the
time, even if he was married at the time.

e) United States v. Church, 29 M.J. 679 (A.F.C.M.R. 1989) aff’d 32 M.J. 70
(C.M.A. 1991). Evidence supported the accused’s conviction for attempted
premeditated murder of his wife, although the person he hired to kill his wife was
an undercover agent.

f) United States v. Wilson, 7 M.J. 997 (A.C.M.R. 1979). The accused came
upon another person who was unconscious. Beside the person was a hypodermic
needle and syringe used by him to inject heroin. The accused destroyed the
needle and syringe to hinder or prevent the person’s apprehension for use and
possession of narcotics. Because this person was probably dead at the time the
items were destroyed, the accused cannot be found guilty of accessory after the
fact in violation of Article 78. Because the accused believed the person was alive
at the time he destroyed the needle and syringe, however, he may be found guilty
of attempted accessory after the fact.

g) United States v. Longtin, 7 M.J. 784 (A.C.M.R. 1979). The accused sold a
substance, which he believed to be opium, as opium. The laboratory test was
inconclusive, and the Government could not prove it was opium. The court
affirmed the conviction for attempted sale of opium. Had the facts and
circumstances been as he believed them to be, he could have been convicted of
sale of opium.

h) United States v. Powell, 24 M.J. 603 (A.F.C.M.R. 1987) (attempted larceny
even though bank denied loan application).

2. Voluntary Abandonment.



a) A person who, with the specific intent to commit a crime, has performed an
act that is beyond mere preparation and a substantial step toward commission of
the offense may nevertheless avoid liability for the attempt by voluntarily
abandoning the criminal effort. United States v. Byrd, 24 M.J. 286 (C.M.A. 1987)
(recognizing voluntary abandonment as an affirmative defense in military justice).

b) Itis adefense to a completed attempt that the person voluntarily and
completely abandoned the intended crime, solely because of the person’s own
sense that it was wrong, prior to the completion of the crime. MCM, pt. IV, |
4c(4) (added to the MCM in 1995).

c) When the actions of the accused have progressed into their last stages and the
victim has already suffered substantial harm, voluntary abandonment is not a
defense to attempt. United States v. Smauley, 42 M.J. 449 (C.A.A.F. 1995)
(upholding guilty plea to attempted carnal knowledge).

d) The defense of voluntary abandonment is “unavailable if the criminal venture
is frustrated by any circumstance that was not present or apparent when the actor
began his criminal course of conduct that makes the accomplishment of the
criminal purpose more difficult.” United States v. Haney, 39 M.J. 917
(N.M.C.M.R. 1994) (citing United States v. Rios, 33 M.J. 436 (C.M.A 1991)).

e) Applications.

(1) United States v. Schoof, 37 M.J. 96 (C.M.A. 1993) (fact that accused,
later the same day, solicited someone to assist him in continuing to pursue
the same crime of delivering classified microfiche to the Soviet Embassy
undermined his claim that he had completely renounced his criminal
purpose).

(2) United States v. Rios, 33 M.J. 436 (C.M.A 1991) (accused did not
voluntarily abandon attempted robbery where he merely postponed the
criminal conduct to a more advantageous time and transferred the
criminal effort to a different but similar victim); see also United States v.
Haney, 39 M.J. 917 (N.M.C.M.R. 1994) (defense of voluntary
abandonment not available to an accused where he and another sailor
tried to rob a vending machine by drilling a hole in the glass and the glass
shattered, “prompt[ing] their conclusion that continuing in the endeavor
would be a ‘bad idea’”).

(3) United States v. Collier, 36 M.J. 501 (A.F.C.M.R. 1992) (holding that
when an attempted murder has proceeded so far that injury results,
abandonment is not available as a defense).

(4) United States v. Wilmouth 34 M.J. 739 (N.M.C.M.R. 1991) (accused’s
failure to deliver classified information because of inability to locate
agent could not be attributed to a change of heart).

(5) United States v. Miller, 30 M.J. 999 (N.M.C.M.R. 1990) (abandoning
a course of action is not voluntary when it is motivated by circumstances
that increase the probability of detection and apprehension).

(6) United States v. Walthers, 30 M.J. 829 (N.M.C.M.R. 1990) (where the
record indicated that the accused abandoned attempt to steal a car stereo,
after breaking into the car, because of his own sense that it was wrong, the
guilty plea to attempted larceny was improvident).



D. Pleading.

1. Overt act need not be alleged. United States v. Marshall, 40 C.M.R. 138 (C.M.A.
1969).

2. Attempted drug offenses.

a) United States v. Showers, 45 C.M.R. 647 (A.C.M.R. 1972). Specification
alleging that the accused “did . . . on or about 31 August 1971 attempt to sell some
quantity of a habit forming drug, to wit: Heroin” was fatally defective, because it
fails to allege that the attempt was wrongful. Accord United States v. Brice, 38
C.M.R. 134 (C.M.A. 1967); but see United States v. Simpson, 25 M.J. 865
(A.C.M.R. 1988) (omission of the word “wrongful”” from one of four drug
distribution specifications not a fatal defect where defendant pled guilty), aff’d, 27
M.J. 483 (C.M.A. 1988).

b) United States v. Guevara, 26 M.J. 779 (A.F.C.M.R. 1988). Conviction for
attempted use of a controlled substance, alleged in the generic, affirmed. Accused
intended to use some type of controlled substance.

3. Attempted Robbery.

a) All the essential elements of robbery must be alleged in an attempted robbery
specification. United States v. Rios, 15 C.M.R. 203 (C.M.A. 1954) (specification
failing to allege the attempted taking was from the person or the presence of the
victim was fatally defective).

b) United States v. Hunt, 7 M.J. 985 (A.C.M.R. 1979) (specification failing to
allege the attempted taking was from the person or the presence of the victims was
fatally defective; conviction of attempted larceny affirmed), aff’d 10 M.J. 222
(C.M.A. 1981).

c) United States v. Ferguson, 2 M.J. 1225 (N.C.M.R. 1976) (specification
alleging, in part, that the accused did “attempt to rob a wallet, the property of PFC
Hoge,” was fatally defective).

d) United States v. Wright, 35 C.M.R. 546 (A.B.R. 1964) (specification alleging
that accused “attempted to commit the offense of robbery by entering the
Wolfgang Roth Insurance and Loan Agency, wearing a mask and armed with a
pistol,” was fatally defective).

E. Attempt as a Lesser Included Offense.

1. Text. “Anaccused may be found guilty of an offense necessarily included in the
offense charged or of an attempt to commit either the offense charged or an offense
necessarily included therein.” Article 79.

2. United States v. Banks, 7 M.J. 501 (A.F.C.M.R. 1979). Attempted destruction of
military property was a lesser included offense of sabotage, prosecuted under Article
134(3) and 18 U.S.C. § 2155.

3. The specification alleging the greater offense and the facts of the case put the defense
on notice of the existence of the lesser offense of attempt. See United States v. LaFontant,
16 M.J. 236 (C.M.A. 1983) (affirming lesser included offense of attempted possession of
LSD, even though members had not been instructed thereon, because the accused was
convicted of actual possession and there was evidence that accused consciously and
intentionally possessed a substance he believed to be LSD); United States v. Guillory, 36
M.J. 952 (A.C.M.R. 1993) (plea of guilty to attempted possession provident where inquiry
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establishes guilt to greater offense of possession with intent to distribute, even though
military judge did not advise accused of elements of attempt).

4. Specific intent requirement. United States v. Roa, 12 M.J. 210 (C.M.A. 1982) (attempt
requires specific intent even where greater offense does not).

F. Attempts Expressly Enumerated in Substantive Offenses.

1. While most attempts should be charged under Article 80, the attempts listed below are
specifically addressed under the article defining the primary offense and should be
charged accordingly. MCM, pt. 1V, 1 4c(6).

a) Article 85 (desertion).

b) Article 94 (mutiny).

c) Article 100 (subordinate compelling surrender).
d) Article 104 (aiding the enemy).

e) Article 106a (espionage).

f) Article128 (assault).

2. Attempted Conspiracy. Attempted conspiracy is a viable offense under the UCMJ.
United States v. Riddle, 44 M.J. 282 (C.A.A.F. 1996) (affirming conviction for attempted
conspiracy to steal military pay entitlements). Attempted conspiracy is applicable where
an accused agrees with an undercover United States v. Anzalone, 43 M.J. 322 (C.A.AF.
1995) (holding that attempt and conspiracy statutes did not prohibit charge of attempted
conspiracy to commit espionage, when other alleged conspirator is an undercover
government agent); United States v. Roeseler, 55 M.J. 286 (C.A.A.F. 2001) (affirming
conviction for attempted conspiracy to murder fictitious in-laws of fellow soldier).

3. Solicitation. “Soliciting another to commit an offense does not constitute an attempt.”
MCM, pt. IV, { 4c(5).

4. Attempted drug offenses.

a) If the accused believed the substance was an illegal drug, but the prosecution
cannot prove it or the substance was actually not an illegal drug, then the accused
can be convicted of attempting to commit the drug offense. United States v.
Dominguez, 22 C.M.R. 275 (C.M.A. 1957) (attempted use of narcotic drug);
United States v. Longtin, 7 M.J. 784 (A.C.M.R. 1979) (attempted sale of opium,
where laboratory test inconclusive); United States v. Gray, 41 C.M.R. 756
(N.C.M.R. 1969) (attempted possession of marijuana and mescaline, where
substances were not seized).

b) If the accused did not believe the substance was an illegal drug, however, the
accused did not attempt to commit a drug offense. United States v. Collier, 3 M.J.
932 (A.C.M.R. 1977) (where accused was putting one over on the heroin buyer by
selling him brown sugar, guilty plea to attempted transfer of heroin was
improvident); United States v. Giles, 42 C.M.R. 960 (A.F.C.M.R. 1970) (accused
who knows he has been deceived by seller, but nevertheless smokes substance
hoping to achieve a “high,” was not guilty of attempted use).

c) If the accused sold fake drugs, he can be charged and convicted of larceny by
false pretenses, under Article 121. See United States v. Williams, 3 M.J. 555
(A.C.M.R. 1977) (sale of fake LSD) rev’d on other grounds 4 M.J. 336 (C.M.A.
1978).



5. Attempted Adultery. United States v. St. Fort, 26 M.J. 764 (A.C.M.R. 1988) (man
returned home unexpectedly and found his wife clad only in bathrobe and the accused
naked in a closet).

II. CONSPIRACY. UCMJ ART. 81.
A. Introduction.

1. “Any person subject to this chapter who conspires with any other person to commit an
offense under this chapter shall, if one or more of the conspirators does an act to effect the
object of the conspiracy, be punished as a court-martial may direct.” Article 81.

2. Public Policy Rationale. The concerted activity of a conspiracy is much more
dangerous to society than the acts of individuals. The criminal enterprise is more difficult
to detect because of its secrecy, is more likely to succeed because of the combination of
strengths and resources of its members, and may continue to exist even after the initial
object of the conspiracy has been achieved. See United States v. Feola, 420 U.S. 671, 693-
94 (1975); United States v. Rabinowich, 238 U.S. 78, 88 (1915).

3. Elements. MCM, pt. IV, { 5b.

a) The accused entered into an agreement with one or more persons to commit
an offense under the code; and

b) While the agreement continued to exist, and while the accused remained a
party to the agreement, the accused or at least one of the co-conspirators
performed an overt act for the purpose of bringing about the object of the
conspiracy.

B. Parties to a Conspiracy.

1. Two or more persons are required in order to have a conspiracy. MCM, pt. IV, {
5¢(1).

a) Co-conspirators need not be subject to the UCMJ. United States v. Rhodes,
29 C.M.R. 551 (C.M.A. 1960) (co-conspirator was a foreign national).

b) At least two parties must be culpably involved. There must be a “meeting of
minds” regarding the criminal object of the conspiracy. United States v. Valigura,
54 M.J. 187 (C.A.A.F. 2000) (adhering to the traditional “bilateral theory” and
rejecting the modern “unilateral theory”; no conspiracy where only co-conspirator
was an undercover agent; affirming conviction for attempted conspiracy); United
States v. LaBossiere, 32 C.M.R. 337 (C.M.A. 1962). (“it is well settled that there
can be no conspiracy when a supposed participant merely feigns acquiescence
with another’s criminal proposal in order to secure his detection and apprehension
by proper authorities.”).

2. Acquittal of accused’s co-conspirators in a separate trial does not preclude conspiracy
conviction of the accused. United States v. Garcia, 16 M.J. 52 (C.M.A. 1983) (overruling
the former “rule of consistency”).

C. “Bilateral Theory” of liability.

1. Conspiracy, under Article 81, requires a “meeting of the minds” to achieve the
purported criminal goal. United States v. Valigura, 54 M.J. 187 (C.A.A.F. 2000); United
States v. LaBossiere, 32 C.M.R. 337 (C.M.A. 1962) (if only two persons involved, one
cannot be a government agent); United States v. Duffy, 47 C.M.R. 658 (A.C.M.R. 1973)
(mentally incapacitated co-accused not culpably involved).



2. The law does not require ‘consistency of verdicts.” If one of two co-conspirators is
acquitted of conspiracy in a previous trial, the other co-conspirator may still be tried and
convicted of conspiracy. United States v. Garcia, 16 M.J. 52, 57 (C.M.A. 1983).

3. An accused may be convicted of attempted conspiracy with an undercover law
enforcement agent. United States v. Anzalone, 43 M.J. 322 (C.A.A.F. 1995); United
States v. Valigura, 54 M.J. 187 (C.A.A.F. 2000).

4. Attempted conspiracy does not require an agreement or shared intent among the
expected conspirators with respect to the object of the conspiracy. United States v.
Roeseler, 55 M.J. 286 (C.A.A.F. 2001) (accused agreed to murder fictitious parents-in-law
of fellow member of platoon).

D. The Agreement.

1. No particular words or form of agreement are required, only a common understanding
to accomplish the object of the conspiracy. This may be shown by the conduct of the
parties. The agreement need not state the means by which the conspiracy is to be
accomplished or what part each conspirator is to play. United States v. Whitten, 56 M.J.
234 (C.A.A.F. 2002) (agreement formed by circling back to take a duffel bag after
spotting it outside a vehicle while driving through housing area); MCM, pt. 1V, § 5¢(2).

a) “Object of the conspiracy.”

(1) United States v. Shelton, 62 M.J. 1 (C.A.A.F. 2005). The MJ
instructed on lesser included offenses of unpremeditated murder and
conspiracy to commit unpremeditated murder. MJ told the members that
they would have to find “that at the time of the killing, the accused had
the intent to kill or inflict great bodily harm on PFC Chafin.” MJ erred. If
the intent of the parties to the agreement was limited to the infliction of
great bodily harm, their agreement was to commit aggravated assault, not
unpremeditated murder.

(2) United States v. Denaro, 62 M.J. 663 (C.G. Ct. Crim. App. 2006).
Object must be a UCMJ offense. Interfering with a urinalysis constitutes
the Article 134 offense of wrongfully interfering with an adverse
administrative proceeding, thereby establishing the unlawful object of the
conspiracy.

b) United States v. Billings, 58 M.J. 861 (A. Ct. Crim. App. 2003) (evidence
established an agreement by the accused to commit robbery where accused was
leader of the gang and she silently concurred when a subordinate outlined the
robbery plan as a way to make money for the gang and evidence suggested that
the accused shared in the proceeds) aff’d, 61 M.J. 163 (C.A.A.F. 2005).

c) United States v. Cobb, 45 M.J. 82 (C.A.A.F. 1996) (evidence established
agreement to commit robbery, where accused brought co-conspirators together,
knew of their criminal venture, and expected to share in the proceeds).

d) United States v. Garner, 43 M.J. 435 (C.A.A.F. 1996) (affirming conviction for
conspiracy to steal insurance funds where accused hired a fellow soldier to kill
accused’s wife with promise to share her life insurance proceeds).

e) United States v. Barnes, 38 M.J. 72 (C.M.A. 1993) (“existence of a conspiracy
is generally established by circumstantial evidence and is usually manifested by
the conduct of the parties themselves”).



f) United States v. Matias, 25 M.J. 356 (C.M.A. 1987) (conduct of accused and
roommate was sufficient evidence of an agreement between them to sell
marijuana), cert. denied, 485 U.S. 968 (1988).

g) United States v. Jackson, 20 M.J. 68 (C.M.A. 1985) (without saying a word,
the co-conspirator joined the accused in a conspiracy to commit larceny).

h) United States v. Brown, 41 M.J. 504 (A. Ct. Crim. App. 1994) (conspiracy to
organize a strike manifested by circumstantial evidence) aff’d, 45 M.J. 389
(C.A.AF. 1996).

i) United States v. Dickey, 41 M.J. 637 (N-M. Ct. Crim. App. 1994), vacated
and remanded, 43 M.J. 170 (C.A.A.F. 1995), aff’d, 46 M.J. 123 (C.A.A.F. 1996)
(agreement to commit rape need not be expressed but only need be implied).

J)  United States v. Pete, 39 M.J. 521 (A.C.M.R. 1994) (mere involvement in
“gripe sessions” at which soldiers discussed leaving post without authority to
protest conditions did not amount to a conspiracy).

k) United States v. Walker, 39 M.J. 731 (N-M.C.M.R. 1994) (affirming
conviction for conspiracy to distribute marijuana where accused acted as a
lookout and knew his associates were selling marijuana), aff’d, 41 M.J. 79
(C.M.A. 1994).

I) United States v. Graalum, 19 C.M.R. 667, 697-98 (A.F.B.R. 1955) (“conduct
of the alleged co-conspirators, their declarations to or in the presence of each
other, and other circumstantial evidence” clearly manifested agreement to commit
bribery).

m) United States v. Triplett, 56 M.J. 875 (A. Ct. Crim. App. 2002) (accused’s acts
of straddling victim’s chest and placing hands on her throat to facilitate rape by
co-conspirator established that accused and co-conspirator formed an agreement
to rape victim).

n) United States v. Brown, 9 M.J. 599 (A.F.C.M.R. 1980) (accused’s
involvement in first two of four thefts was insufficient to establish that the scope
and object of the conspiracy, of which the accused was a member, included the
last two thefts).

2. Mere presence is insufficient basis for inference of agreement. United States v.
Wright, 42 M.J. 163 (C.A.A.F. 1995) (evidence that accused agreed to be present to assist
if necessary and to assist in disposal of the victim’s body was sufficient proof of
agreement to commit premeditated murder); United States v. Mukes, 18 M.J. 358 (C.M.A.
1984) (conspiracy requires “deliberate, knowing, and specific intent to join the conspiracy,
not . . . that [the accused] was merely present when the crime was committed”).

3. A conditional agreement is sufficient for conspiracy if the accused believes that the
condition is likely to be fulfilled. United States v. Wright, 42 M.J. 163, 166-67 (C.A.A.F.
1995) (citing federal case law).

4. Single Agreement to Commit Multiple Crimes. A single agreement to commit
multiple offenses is a single conspiracy.

a) United States v. Mack, 58 M.J. 413 (C.A.A.F. 2003). Accused was convicted
separately of conspiracy to commit check forgery and conspiracy to commit
larceny of the check proceeds. On appeal, the government acknowledged there
was only one agreement and thus, only one conspiracy. The court consolidated
the two conspiracy specifications. “[O]ne agreement cannot be taken to be
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several agreements and hence several conspiracies because it envisages the
violation of several statutes rather than one.”

b) United States v. Pereira, 53 M.J. 183 (C.A.A.F. 2000). Accused pled guilty
to and was convicted of separate specifications of conspiracy to commit murder,
conspiracy to commit robbery, and conspiracy to commit kidnapping. The record
established that the accused and his co-conspirators formed only one agreement to
commit all the underlying offenses. As a matter of law, there was only one
conspiracy, and the court consolidated the three specifications into one
specification.

5. Complex Conspiracies. The scope and structure of conspiracies will vary
considerably. The simplest form is a single bilateral agreement to commit a single crime.
From that simple model, conspiracies may evolve into highly complex networks involving
agreements between multiple parties to commit multiple crimes. In some cases, separate
conspiracies are linked together by one or more common members. The scope and
structure of the conspiracy has critical implications for determining liability of co-
conspirators for crimes committed in furtherance of the conspiracy, resolving of
evidentiary issues, and presenting a coherent theory to the panel. Two common
metaphors used to describe complex conspiracies are the “wheel with spokes” conspiracy
and the “chain” conspiracy.

a) A “totality of the circumstances” analysis is the correct approach when
determining the number of conspiracies in a given case. Federal court decisions
have identified a variety of factors that may be relevant to determining whether a
single or multiple conspiracies exist. Among such factors are the following: (1)
the objectives of each alleged conspiracy; (2) the nature of the scheme in each
alleged conspiracy; (3) the nature of the charge; (4) the overt acts alleged in each;
(5) the time each of the alleged conspiracies took place; (6) the location of each of
the alleged conspiracies; (7) the conspiratorial participants in each; and (8) the
degree of interdependence between the alleged conspiracies. United States v.
Finlayson, 58 M.J. 824 (A. Ct. Crim. App. 2003) (applying the eight factors to
find one conspiracy where the accused used two suppliers, one of whom also
supplied the other, and later had his wife join him in his drug distributing
venture).

b) Under the “wheel” metaphor, establishing a single conspiracy requires that the
prosecution prove that the spokes are bound by a “rim,” which is the concerted
action of all the parties working together with a single design for the
accomplishment of a common purpose. The circumstances must lead to an
inference that some form of overall agreement existed. This agreement may be
inferred from the parties’ acts or other circumstantial evidence. United States v.
Kenny, 645 F.2d 1323, 1334-35 (9th Cir. 1981) (finding a single conspiracy in the
form of a “wheel” with the defendant as a central “hub” dealing in individual
transactions with the other defendants as “spokes™), cert. denied, 452 U.S. 920
(1981).

¢) The government need not show direct contact or explicit agreement between
the defendants. It is sufficient to show that each defendant knew or had reason to
know of the scope of the conspiracy and that each defendant had reason to believe
that their own benefits were dependent upon the success of the entire venture.
United States v. Kostoff, 585 F.2d 378, 380 (9th Cir. 1978).



d) Once the existence of a conspiracy has been established, evidence of only a
slight connection is necessary to convict a defendant of knowing participation in
it. United States v. Dunn, 564 F.2d 348, 357 (9th Cir. 1977).

E. Overt Act.

1. The overt act must be independent of the agreement, and it must take place during or
after the agreement. MCM, pt. IV, 1 5c(4)(a). United States v. Kauffman, 34 C.M.R. 63
(C.M.A. 1963) (the act of receiving the name and address of his contact, which was not
separate from the agreement, was not a sufficient overt act for conspiracy to wrongfully
communicate with agents of East Germany); United States v. Schwab, 27 M.J. 559
(A.C.M.R. 1988) (accused’s conversations with his alleged co-conspirator, his statement
that he put money aside, and co-conspirator’s notes and sketches did not satisfy the overt
act requirement for conspiracy to commit larceny and wrongful sale of firearms); United
States v. Farkas, 21 M.J. 458 (C.M.A. 1986), cert. denied, 479 U.S. 857 (1986) (act done
prior to agreement is not a sufficient overt act).

2. The overt act must be done by one or more of the co-conspirators, but not necessarily
the accused. MCM, pt. IV, 1 5¢(4)(a); see United States v. Yarborough, 5 C.M.R. 106
(C.M.A. 1962) (in conspiracy to intentionally inflict self-injury, the government could
have alleged overt acts proven to be committed by the co-conspirator, but the government
alleged overt acts by the accused that it did not prove).

3. An overt act by one conspirator is the act of all; the overt act may be performed by
any member of the conspiracy. Each conspirator is equally guilty even though each does
not participate in, or have knowledge of, all of the details. MCM, pt. IV, { 5c(4)(c); see
United States v. Figueroa, 28 M.J. 570 (N.M.C.M.R. 1989).

4. The overt act need not be criminal. Although committing the intended offense may
constitute the overt act, it is not essential. Mere preparation may be enough, as long as it
manifests that the agreement is being executed. MCM, pt. 1V, 1 5¢(4)(b); United States v.
Choat, 21 C.M.R. 313 (C.M.A. 1956) (obtaining crowbar with which to break and enter a
store was sufficient overt act for conspiracy to commit larceny); see United States v.
Brown, 41 M.J. 504 (A.C.C.A. 1994) (agreement may be contemporaneous with the
offense itself in a conspiracy to organize a strike), aff’d, 45 M.J. 389 (C.A.A.F. 1996).

5. At least one overt act must be alleged and proved; United States v. McGlothlin, 44
C.M.R. 533 (A.C.M.R. 1971) (holding that specification alleging conspiracy to commit
pandering but not alleging any overt act in furtherance of the conspiracy was fatally
defective). Government may allege several overt acts, but need prove only one; United
States v. Reid, 31 C.M.R. 83 (C.M.A. 1961).

6. Substitution of proof of an unalleged overt act does not necessarily constitute a fatal
variance, as long as there is “substantial similarity” between the alleged overt act and the
overt act proven at trial. United States v. Collier, 14 M.J. 377 (C.M.A. 1983); see United
States v. Moreno, 46 M.J. 216 (C.A.A.F. 1997) (where basic facts remain unchanged,
amendment of alleged overt act the day before trial was permissible minor change).

F. Wharton’s Rule.

1. Some offenses require two or more culpable actors acting in concert. There can be no
conspiracy where the agreement exists only between the persons necessary to commit
such an offense. Examples include dueling, bigamy, incest, adultery, and bribery. MCM,
pt. 1V, 1 5¢(3).

2. lannelli v. United States, 420 U.S. 770, 782-86 (1975). Defendant and seven others
were convicted of conspiracy to violate and violating 18 U.S.C. § 1955, a federal statute
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making it a crime for five or more persons to operate a prohibited gambling business.
Convictions for both offenses were affirmed. Wharton’s Rule “has current vitality only as
a judicial presumption, to be applied in the absence of legislative intent to the contrary.
The classic Wharton’s Rule offenses—adultery, incest, bigamy, dueling—are crimes that
are characterized by the general congruence of the agreement and the completed
substantive offense. The parties to the agreement are the only persons who participate in
commission of the substantive offense, and the immediate consequences of the crime rest
on the parties themselves rather than society at large.”

3. Rule does not apply where the substantive offense does not demand concerted
criminal activity, such as drug use or distribution. United States v. Crocker, 18 M.J. 33,
38-39 (C.M.A. 1984) (drug distribution); United States v. Johnson, 58 M.J. 509 (N-M. Ct.
Crim. App. 2003) (drug use); United States v. Osthoff, 8 M.J. 629 (A.C.M.R. 1979).

4. Rule does not apply when the conspiracy involves the cooperation of a greater number
of persons than is required for commission of the substantive offense. See United States v.
Crocker, 18 M.J. 33, 38 (C.M.A. 1984) (affirming conspiracy conviction where accused
accepted money and agreed to buy drugs for another airman on a trip to Amsterdam;
Wharton’s Rule did not apply because only one party to a drug distribution need have a
criminal intent); United States v. Jiles, 51 M.J. 583 (N.M. Ct. Crim. App. 1999) (holding
Wharton’s Rule did not apply to conspiracy to distribute marijuana).

5. But see United States v. Parada, 54 M.J. 730 (C.G. Ct. Crim. App. 2001) (Application
of Wharton’s Rule to drug offenses is a highly fact-dependent determination in which the
extent of the enterprise in time and reach are prime considerations. Conspiracy to
distribute marijuana where the only parties involved were the accused, who mailed the
drugs, and his friend, who received them, was unnecessary “piling-on” of charges); United
States v. Viser, 27 M.J. 562 (A.C.M.R. 1988) (holding Wharton’s Rule does not apply to
drug offenses).

6. Wharton’s Rule does not apply to conspiracy to violate an anti-black marketing
regulation. United States v. Wood, 7 M.J. 885 (A.F.C.M.R. 1979) (reasoning that the
regulation could be violated by one person).

G. Duration.

1. Termination. A conspiracy terminates when the object of the conspiracy is
accomplished, the members withdraw, or the members abandon the conspiracy. United
States v. Beverly, 14 U.S.C.M.A. 468, 471 (C.M.A. 1964).

a) United States v. Jimenez Recio, 537 U.S. 270 (2003) Conspiracy does not
automatically terminate simply because the Government has defeated its object.
Thus, defendants may be convicted of conspiracy, even absent proof they joined
the conspiracy before its defeat.

b) United States v. Ratliff, 42 M.J. 797 (N-M.C.C.A. 1995). Accused and four
other Marines conspired to rob enough other Marines to finance a trip to Raleigh,
North Carolina. After successfully getting money from one robbery victim but
then failing to get money from two other victims that ran away, it was obvious
that the co-conspirators did not think that they had attained the object of their
conspiracy. Therefore, a statement made by a co-conspirator, at that time, was not
hearsay, under MRE 801(d)(2)(E).

¢) United States v. Hooper, 4 M.J. 830 (A.F.C.M.R. 1978). Accused charged
with conspiring to violate and violating an Air Force regulation proscribing
demonstrations in foreign countries by burning a cross. Later, an alleged co-
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conspirator stated that the accused lit the fire. The statement was admissible only
if it was made during and in furtherance of the conspiracy. “It is well settled that
a conspiracy ends when the objectives thereof are accomplished, if not earlier by
abandonment of the aims or when any of the members of the joint enterprise
withdraw therefrom.” The object of the conspiracy was the erection and burning
of the cross. When that was accomplished, the conspiracy terminated.

2.  Withdrawal.

a) An individual is not guilty of conspiracy if he effectively withdraws before
the alleged overt act is committed. An effective withdrawal must consist of
affirmative conduct that is wholly inconsistent with adherence to the unlawful
agreement and that shows that the party has severed all connection with the
conspiracy. A conspirator who effectively withdraws from the conspiracy after the
performance of the alleged overt act remains guilty of conspiracy and of any
offenses committed pursuant to the conspiracy up to the time of the withdrawal,
but he is not liable for offenses committed by the remaining conspirators after his
withdrawal. MCM, pt. IV, 1 5¢(6).

b) United States v. Miasel, 24 C.M.R. 184 (C.M.A. 1957). Accused and six
others agreed to commit sodomy upon a fellow soldier in the stockade. The group
forced the victim to lie down while the accused climbed on top of the victim. The
accused declined to try to commit sodomy. The group took the victim out of the
room and committed forcible sodomy upon him, but the accused did not leave the
room with the group and had no further participation in the venture. “The failure of
the accused to accompany the group when they left the barracks is indicative of an
affirmative act on his part to effect a withdrawal and constitutes conduct wholly
inconsistent with the theory of continuing adherence.”

c) Mere inactivity does not constitute withdrawal. United States v. Rhodes, 28
C.M.R. 427 (A.B.R. 1959), aff’d 29 C.M.R. 551 (C.M.A. 1960). From 1951 to
1953, the accused, while stationed at the United States embassy in Moscow, agreed
to supply information to Soviet agents. In 1953, he returned to the United States and
did not again actively participate in the conspiracy. In 1957, a co-conspirator
committed an overt act. Accused was guilty of conspiracy. “[I]t is no defense to the
charge of conspiracy that appellant was inactive [in the conspiracy] subsequent to
June 1953.

3. A conspiracy is presumed to continue, until the contrary is shown. United States v.
Graalum, 19 C.M.R. 667 (A.F.B.R. 1955) (affirming conviction for conspiracy to commit
bribery, where accused did not effectively withdraw prior to the performance of the overt
act by the co-conspirator).

H. Vicarious Liability.

1. A co-conspirator may be convicted for substantive offenses committed by another
co-conspirator, provided such offenses were committed while the agreement continued to
exist and were in furtherance of the agreement. MCM, pt. IV, { 5¢(5); Pinkerton v. United
States, 328 U.S. 640 (1946); United States v. Browning, 54 M.J. 1 (C.A.A.F. 2000); United
States v. Gaeta, 14 M.J. 383 (C.M.A. 1983) (members were properly instructed on liability
for co-conspirator’s drug distribution); United States v. Figueroa, 28 M.J. 570
(N.M.C.M.R. 1989) (quilty plea to drug distribution by co-conspirator was provident).

2. United States v. Billings, 58 M.J. 861 (A.C.C.A. 2003) (accused’s silent consent as
approval authority for all gang activity supported conviction for robbery even though
other gang members carried out the crime) aff’d, 61 M.J. 163 (2005).
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3. United States v. Finlayson, 58 M.J. 824 (A.C.C.A. 2003) (dicta) (accused could be
criminally liable for the actions of other conspirators before he joined the conspiracy).

4. Atrticle 77 is broad enough to encompass vicarious liability of co-conspirators. United
States v. Browning, 54 M.J. 1, 7 (C.A.A.F. 2000) (holding that prosecution could prove
larceny and fraudulent claim charges on theory that accused was perpetrator, aider and
abettor, or co-conspirator, even though conspiracy was not on the charge sheet).

5. A co-conspirator’s statement may be admissible under MRE 801(d)(2)(E) even though
conspiracy is not a charged offense. United States v. Knudson, 14 M.J. 13 (C.M.A. 1982).

I.  Punishment.

1. Conspiracy to commit an offense is distinct and separate from the offense that is the
object of the conspiracy. The accused can be convicted and punished separately for both
the conspiracy and the underlying offense. Also, commission of the intended offense
may constitute the overt act required for conspiracy. MCM, pt. IV, | 5¢(8); Pinkerton v.
United States, 328 U.S. 640 (1946); United States v. Dunbar, 12 M.J. 218 (C.M.A. 1982);
United States v. Washington, 1 M.J. 473 (C.M.A. 1976); United States v. Nagle, 30 M.J.
1229 (A.C.M.R. 1990).

2. Conspiracy to commit a crime and solicitation to commit the same crime are separate
offenses. See United States v. Ramsey, 52 M.J. 322 (C.A.A.F. 2000); United States v.
Carroll, 43 M.J. 487 (C.A.A.F. 1996).

3. Conspiracy to commit a crime and attempted commission of the same crime are
separate offenses, because each offense requires proof of a separate element. United States
v. Stottlemire, 28 M.J. 477 (C.M.A. 1989).

4. Where the theft of two separate items was contemplated by the conspiracy, the value
of the items can be aggregated to calculate the maximum punishment available for the
conspiracy. United States v. Crawford, 31 M.J. 736 (A.F.C.M.R. 1990).

I11. SOLICITATION. UCMJART. 82 AND ART. 134.

A. Introduction. Solicitation may be charged under either Article 82 or Article 134, depending
on the crime solicited.

1. Article 82 covers solicitation to commit the offenses of desertion (Article 85), mutiny
(Article 94), misbehavior before the enemy (Article 99), or sedition (Article 94).

2. Article 134 covers solicitation to commit offenses other than these four named
offenses.

B. Discussion.

1. Instantaneous offense. The offense is complete when a solicitation is made or advice
given with the specific wrongful intent to influence another or others to commit an
offense. It is not necessary that the person or persons solicited or advised agree to or act
upon the solicitation or advice. MCM, pt. IV, { 6¢(1).

2. Form of solicitation. Solicitation may be by means other than word of mouth or writing.
Any act or conduct that reasonably may be construed as a serious request or advice to
commit an offense can be considered solicitation. It is not necessary that the accused act
alone; the accused may act through other persons in committing this offense. MCM, pt. 1V,
11 6¢(2).

3. The prosecution must prove the accused had the specific intent that the offense actually
be committed. United States v. Taylor, 23 M.J. 314 (C.M.A. 1987); United States v. Benton,
7 M.J. 606 (N.C.M.R. 1979).
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4. An express or implicit invitation to join in a criminal plan is a solicitation. The context
in which an alleged statement was made can be considered to determine its criminal nature
as a solicitation. United States v. Williams, 52 M.J. 218 (C.A.A.F. 2000) (where accused
and other person had used drugs together and the other person was informed of the
accused’s international drug smuggling operation, including the employment of a third party
for drug buying trips to Turkey, the accused’s statement, “Are you ready to go; you got your
passport?” to which the other person promptly answered, “I’m not going to go,” could
reasonably be construed as an invitation to join the criminal enterprise).

5. The person solicited must know that an offense is contemplated. United States v.
Higgins, 40 M.J. 67 (C.M.A. 1994) (guilty plea to solicitation improvident where accused
asked soldier to withdraw money from ATM machine but did not tell him that the ATM
card did not belong to accused); United States v. Conway, 40 M.J. 859 (A.F.C.M.R. 1994)
(person solicited need not know the specific statute but must understand that the invitation is
to engage in wrongful conduct and that the conduct has been made criminal by law); United
States v. Davis, 39 M.J. 1110 (A.F.C.M.R. 1994) (plea to solicitation improvident where
accused asked person to cash “girlfriend’s check,” and solicitee believed the act was
properly authorized and thus legal).

6. The person solicited need not be subject to prosecution by court-martial. United
States v. Conway, 40 M.J. 859 (A.F.C.M.R. 1994) (accused who requested to see his
15-year-old stepdaughter naked, when child was aware of improper purpose, was guilty of
solicitation); See also United States v. Harris, 2003 C.C.A. Lexis 269 (N-M.C.C.A. 2003).

7. The person solicited may be predisposed toward the crime. United States v. Hays, 62
M.J. 158 (2005) (holding neither the MCM nor the UCMJ precludes a conviction for
solicitation because the object is predisposed towards the crime (rejecting the requirement
set forth in Dean, 44 M.J. 683 (Army Ct. Crim. App. 1996)).

C. Miscellaneous Issues.

1. Accomplice liability distinguished. If the solicitee commits the intended offense, the
solicitor may be liable for the commission of the crime as a principal under Article 77.
MCM, pt. IV, 1 1.b.(2)(b).

2. Pleading. Incorrectly charging an Article 134 solicitation under Article 82 may be
amended as a minor change. United States v. Brewster, 32 M.J. 591 (A.C.M.R. 1991).
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CHAPTER 3: MILITARY OFFENSES
PART I: ABSENCE, DISOBEDIENCE, AND RELATED OFFENSES
I.  UNAUTHORIZED ABSENCE.

A. Introduction.

1. Scope. As used in this chapter, Absence without authority refers to offenses under
three articles of the Uniform Code of Military Justice:

a) Article 85: Desertion and attempted desertion.

b) Article 86: Failure to go to appointed place of duty, leaving appointed place
of duty, and absence without leave.

c) Article 87: Missing movement.

B. Charges. Unauthorized absences are punishable under Articles 85, 86 and 87 and not under
Article 134. United States v. Deller, 12 C.M.R. 165 (C.M.A. 1953) (allegation that accused
absented himself without leave “with the wrongful intention of permanently preventing
completion of basic training and useful service as a soldier” was not an offense in violation of
Avrticle 134; however, the court affirmed a conviction under Article 85).

Il. ABSENCE WITHOUT LEAVE. UCMJ ART. 86.
A. Failure to Go to Appointed Place of Duty (Failure to Repair). UCMJ art. 86(1).
1. Elements. MCM, pt. IV, §10.b.(2).
a) A certain authority appointed a certain time and place of duty for the accused,;
b) The accused knew of that time and place; and

c) The accused, without authority, failed to go to the appointed place of duty at
the time prescribed.

2. Pleadings. The “appointed place of duty” addressed in Article 86(1) refers to a
specifically appointed place of duty rather than a general place of duty. A specification
listing only the accused’s unit does not list a specific place of duty and is fatally defective.
United States v. Sturkey, 50 C.M.R. 110 (A.C.M.R. 1975). See also United States v.
Coleman, 34 M.J. 1020 (ACMR 1992). The appointed place need not be alleged with as
much specificity in nonjudicial proceedings. United States v. Atchison, 13 M.J. 798
(A.C.M.R. 1982).

a) The offense requires that the accused actually knew the appointed time and
place. MCM, pt. IV, §10.c.(2). But see United States v. Adams, 63 M.J. 223
(2006) (holding the Art. 112a theory of “deliberate avoidance” satisfies the
knowledge requirement for ALL Art. 86 offenses).

b) “Appointed place of duty” includes the place(s) where a restricted soldier is
required to sign-in. United States v. High, 39 M.J. 82 (C.M.A. 1994).

c) Ordinarily, violation of an order to report to a particular place, though charged
under Article 92, constitutes no more than a failure to repair. The maximum
punishment is therefore limited to that for failure to repair. United States v.
Hargrove, 51 M.J. 408 (C.A.A.F. 1999) (accused guilty of failure to go to
appointed place of duty, rather than disobeying a lawful order, when order was to
sign-in hourly when not working); United States v. Henderson, 44 M.J. 232



(C.A.A.F. 1996) (accused’s failure to comply with staff sergeant’s order to get
dressed and be at morning formation 45 minutes later constituted offense of
failure to repair rather than willfully disobeying an NCO); United States v.
Baldwin, 49 C.M.R. 814 (A.C.M.R. 1975); MCM, pt. IV, paragraphs 14.c.(2)(b)
and 16.e.(2).

d) On the other hand, if the order to return to duty was issued in performance of
a proper military function and not for the purpose of increasing the punishment,
the accused may be convicted and punished for both offenses. United States v.
Pettersen, 17 M.J. 69 (C.M.A. 1983); see generally MCM, pt. IV, paragraph
14c(2)(a)(iii) (stating that an order must have a proper military purpose and not be
designed to increase punishment).

3. “Without Proper Authority.” United States v. Duncan, 60 M.J. 973 (Army Ct. Crim.
App. 2005). Appellant told his squad leader that he had to take his son to the hospital, and
based on that false information his squad leader gave him permission to miss the
formation. Appellant claimed that this evidence was a matter inconsistent with his plea.
An absence from a unit, organization, or place of duty is without authority if it is preceded
by false statements, false documents, or false information provided by an accused.

B. Leaving Place of Duty. Article 86(2).
1. Elements. MCM, pt. IV, { 10b(2).
a) A certain authority appointed a certain time and place of duty for the accused:;
b) The accused knew of that time and place; and

c) The accused, without authority, went from the appointed place of duty after
having reported to that place.

2. Pleadings. See supra { A.2., this chapter.
C. Absence Without Leave. Article 86(3).
1. Elements. MCM, pt. 1V, 1 10.a.(3).

a) The accused absented himself from his unit, organization or place of duty at
which he was required to be;

b) The absence was without proper authority from anyone competent to give him
leave; and

c) The absence was for a certain period of time.

2. Several aggravated forms of AWOL permit increased punishment. MCM, pt. IV,
10.e.(3)-(5). Note that two of these aggravated offenses contain an intent element. For
the elements and a discussion of these aggravated forms of AWOL, see MCM, pt. IV,
paragraphs 10.b.(3), (4) and 10.c.(4). Unless otherwise indicated, the discussion of
AWOL in this section refers to the standard, non-aggravated form of AWOL.

3. Definition of Terms.
a) “Unit” refers to a military element such as a company or battery.

b) “Organization” refers to a larger command consisting of two or more units.
One can be AWOL from an armed force as a whole. United States v. Vidal, 45
C.M.R. 540 (A.C.M.R. 1972); see United States v. Brown, 24 C.M.R. 585



(A.F.B.R. 1957) (holding the United States Air Force was both an organization
and a place of duty).

c) “Place of duty at which the accused was required to be” is a generic term
designed to broadly cover places such as a command, quarters, station, base, camp
or post. United States v. Brown, 24 C.M.R. 585 (A.F.B.R. 1957). Note that this
definition is different from “a place of duty” under Article 86(1) and 86(2), which
refers to a specific “appointed place of duty.”

d) Anindividual may be absent from more than one unit. United States v.
Mitchell, 22 C.M.R. 28 (C.M.A. 1956); United States v. Green, 14 M.J. 766
(A.C.M.R. 1982).

4. A specification alleging the wrong unit requires dismissal. United States v. Walls, 1
M.J. 734 (A.F.C.M.R. 1975); United States v. Riley, 1 M.J. 639 (C.G.C.M.R. 1975);
United States v. Holmes, 43 C.M.R. 446 (A.C.M.R. 1970) (holding that dismissal for fatal
variance does not preclude retrial for unauthorized absence from correct unit).

5. An Article 86(3) specification must allege the accused was absent from his unit,
organization, or other place of duty at which he was required to be. Failure to allege that
the accused was required to be there is fatal. United States v. Kohlman, 21 C.M.R. 793
(A.F.C.M.R. 1956). Absence from a unit cannot be supported when the member is in fact
present in the unit, albeit casually. United States v. Wargo, 11 M.J. 501 (N.C.M.R. 1981).
But see United States v. Phillips, 28 M.J. 599 (N.M.C.M.R 1989) (affirming conviction of
accused who remained on the installation but in another unit’s barracks). See also United
States v. Cary, 57 M.J. 655 (N-M. Ct. Crim. App. 2002) (accused was allowed to leave
local area and live with cousin, conditioned upon the requirement he call his unit daily to
report status; accused’s failure was not an unauthorized absence, but rather a failure to
perform a particular task).

6. The specification must allege that the absence was “without authority.” Failure to do
so may be a fatal defect. United States v. Fout, 13 C.M.R. 121 (C.M.A. 1953), overruled
in part by United States v. Watkins, 21 M.J. 208 (C.M.A. 1986) (omission not fatal when
first challenged on appeal, accused pled guilty, another AWOL specification to which the
accused pled guilty contained the phrase “without authority,” and no prejudice evident).

7. Mere failure to follow unit checkout procedure by accused who was granted leave
does not constitute AWOL. United States v. Dukes, 30 M.J. 793 (N.M.C.M.R. 1990).

8. A definitive inception date is indispensable to a successful prosecution for
unauthorized absence. United States v. Hardeman, 59 M.J. 389 (C.A.A.F. 2004).

9. Computing the Duration of the Absence. MCM, pt. IV, 1 10.c.(9).

a) An unauthorized absence is complete the moment the accused leaves the unit
without authority. It is not a continuing offense. See United States v. Jackson, 20
M.J. 83 (C.M.A. 1985); United States v. Lynch, 47 C.M.R. 498 (C.M.A. 1973);
United States v. Newton, 11 M.J. 580 (N.C.M.R. 1980) (accused’s plea
improvident when he admitted his absence actually began before the date alleged
in the specification which constituted an admission to an uncharged offense). But
see United States v. Brock, 13 M.J. 766 (A.F.C.M.R. 1982) (plea to “13 October”
absence not improvident as it was embraced by “on or about” 14 October
specification). Leave is considered an absence from duty, and one in an AWOL
status cannot take leave. United States v. Kimbrell, 28 M.J. 542 (A.F.C.M.R.
1989); United States v. Ringer, 14 M.J. 979 (N.M.C.M.R. 1982).
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b) The duration of an absence must be proved in order to determine the legal
punishment for the offense. United States v. Lynch, 47 C.M.R. 498 (C.M.A.
1973); see also United States v. Simmons, 3 M.J. 398 (C.M.A. 1977).

c) The duration of an absence alleged in a specification may be decreased but
not enlarged by the court. United States v. Turner, 23 C.M.R. 674 (C.G.B.R.
1957), rev’d on other grounds, 25 C.M.R. 386 (C.M.A. 1958); United States v.
Scott, 59 M.J. 718 (Army Ct. Crim. App. 2004) (holding plea improvident for
charged period when accused signed in with CQ and departed the next day; citing
MCM pt. IV, § 10c(11), the court divided the period of absence into two shorter
absences under the same specification and affirmed the findings and sentence);
An accused may be found guilty of two or more separate unauthorized absences
under one specification, but the maximum punishment may not increase. MCM,
pt. IV, 1 10c(11).

d) If a member is released by the civilian authorities without trial, and was on
authorized leave at the time of arrest or detention, the member may be found
guilty of unauthorized absence only if it is proved that the member actually
committed the offense for which detained, thus establishing that the absence was
the result of the member’s own misconduct. MCM, pt. 1V, 1 10.c.(5). But see
United States v. Sprague, 25 M.J. 743 (A.C.M.R. 1987) (holding guilty plea
provident where accused admitted his arrest on a warrant for contempt of court
was his own fault, despite the fact that he was released without trial).

e) Ifaservice member is given authorization to attend civilian court
proceedings, pursuant to UCMJ Article 14, and is put in civilian jail as a result,
the ensuing absence is not unauthorized. United States v. Urban, 45 M.J. 528 (N-
M. Ct. Crim. App. 1996).

10. Termination of the Absence: Return to Military Control.

a) Surrender to military authority. If an accused presents himself to military
authorities and notifies them of his AWOL status, the surrender terminates the
absence. MCM, pt. IV, 1 10.c.(10)(a).

(1) United States v. Coglin, 10 M.J. 670, 672 (A.C.M.R. 1981) lists three
factors which must be found to constitute an effective voluntary
termination:

(a) “[T]he absentee must present himself to competent
military authority with the intention of returning to military
duty;”

(b) “[T]he absentee must identify himself properly and
must disclose his status as an absentee;” and

(c) “[T]Ihe military authority, with full knowledge of the
individual’s status as an absentee, exercises control over
him.”

(2) Casual presence. United States v. Rogers, 59 M.J. 584 (Army Ct.
Crim. App. 2003) (affirming conviction when accused pled guilty and
said she was “sometimes” on post during the charged periods, but
admitted she had no intent to return and did not turn herself in to her unit;
casual presence on post for personal reasons did not voluntarily terminate
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her absence). The opinion contains a pattern instruction for voluntary
termination issues.

(3) Intent to return to duty. The soldier must voluntarily submit or offer
to submit to military authorities with a bona fide intention to return to
duty. United States v. Self, 35 C.M.R. 557 (A.B.R. 1965).

b) Military Control.

(1) Where an accused thwarted an attempt to exercise control by refusing
to submit to lawful orders, military control was not established. United
States v. Pettersen, 14 M.J. 608 (A.F.C.M.R. 1982), aff’d 17 M.J. 69
(C.M.A. 1983).

(2) Telephone contact alone will not effect a return to military control.
United States v. Anderson, 1 M.J. 688 (N.C.M.R. 1975); see also United
States v. Sandell, 9 M.J. 798 (N.C.M.R. 1980) (rejecting claim of
constructive termination where accused informed recruiter by telephone
he wished to surrender, but before surrendering to a captain at the reserve
center, accused became frightened and departed the center).

(3) Civilian bail/bond. United States v. Dubry, 12 M.J. 36 (C.M.A. 1981)
(accused’s surrender to military authority was not complete because the
terms of his civilian bail made him unavailable to return to unrestricted
military control).

(4) Where the record reflects the accused 1) may have submitted himself
to military authorities, and 2) military authorities failed to exercise control
over the accused, a substantial basis in law and fact exists to question the
providence of the accused’s plea of guilty to unauthorized absence
(relative to the calculation of the termination date of the accused’s
absence). United States v. Phillipe, 63 M.J. 307 (C.A.A.F. 2006); see
also United States v. Pinero, 60 M.J. 31 (C.A.A.F. 2004) (AWOL soldier
who returned to his unit to submit to a urinalysis that lasted five hours,
and then went AWOL again, terminated his initial AWOL when he
returned to submit to the urinalysis).

c) Knowledge of absentee’s status.

(1) “[K]nown presence at a military installation will not constitute
termination where the absentee, by design and misrepresentation,
conceals his identity or duty status.” United States v. Self, 35 C.M.R. 557
(A.B.R. 1965).

(2) Casual presence at a military installation, unknown to proper
authority and primarily for the absentee’s own purposes, does not end the
unauthorized absence. United States v. Williams, 29 M.J. 504 (A.C.M.R.
1989) (if an absentee temporarily submits himself to military control but
does not disclose his status as an absentee, the AWOL is not terminated);
United States v. Self, 35 C.M.R. 557 (A.B.R. 1965); United States v.
Murat Acemoglu, 45 C.M.R. 335 (C.M.A. 1972) (going to American
embassy to find out information on how to surrender was not enough to
terminate AWOL); United States v. Baughman, 8 M.J. 545 (C.G.C.M.R.
1979).



(3) Constructive knowledge of absentee’s status. An unauthorized
absence may be terminated by the exercise of control over the absentee by
military authorities having a duty to inquire into the absentee’s status, if
they could have determined such status by reasonable diligence. United
States v. Gudatis, 18 M.J. 816 (A.F.C.M.R. 1984). But see United States
v. Jackson, 2 C.M.R. 96 (C.M.A. 1952) (After the accused went AWOL,
he was tried by summary court-martial for other offenses in a different
area of Korea. During World War Il and the Korean Conflict, summary
courts-martial were convened in areas where large troop concentrations
existed, and courts often did not know the accused soldiers’ status. Thus,
the AWOL did not terminate in this case, because the accused did not
inform the summary court-martial of his status and went AWOL after the
court-martial.)

d) Apprehension of a known absentee by military authorities terminates an
unauthorized absence.

(1) The authorities need not be of the same armed force as the accused.
United States v. Coates, 10 C.M.R. 123 (C.M.A. 1953).

(2) But, record of trial must evince military authority’s knowledge of
status and intent to exercise control. United States v. Gaston, 62 M.J. 404
(2006) (action by “dorm manager” informing the accused that his
squadron was looking for him not enough to constitute termination by
apprehension; dorm manager did not indicate why unit was looking for
accused and once notified, accused voluntarily surrendered by going to
the front of the dorm).

e) Apprehension of a known absentee by civil authorities, acting at the request
and on behalf of military authorities, terminates an unauthorized absence. United
States v. Garner, 23 C.M.R. 42 (C.M.A. 1957); see also United States v. Hart, 47
C.M.R. 686 (A.C.M.R. 1973).

(1) Where a service member is apprehended by civilian authorities for a
civilian offense, and the authorities indicate a willingness to turn the
member over to military control, the failure or refusal of military officials
to take control of the member constructively terminates the absence.
United States v. Lanphear, 49 C.M.R. 742 (C.M.A. 1975). But see United
States v. Bowman, 49 C.M.R. 406 (A.C.M.R. 1974) (holding that the
Army has no affirmative duty to seek the release of a service member it
knows is in civilian jail pending civilian charges).

(2) Defense counsel must determine all relevant facts concerning an
accused’s apprehension by civilian authorities and return to military
control to competently advise an accused before entering a guilty plea to
an unauthorized absence terminated by apprehension. United States v.
Evans, 35 M.J. 754, 757 n.1 (N.M.C.M.R. 1992).

f) Delivery to military authority. If a known absentee is delivered by anyone to
military authority, this terminates the absence. MCM, pt. 1V, 1 10.c.(10)(c).

11. For a discussion of trial defense counsel’s obligations concerning disclosure of
documents, see United States v. Province, 45 M.J. 359 (C.A.A.F. 1997) (in which defense
counsel, during pretrial negotiations, gave prosecutors a written pass given to the accused,
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thus allowing the government to sever one long AWOL charge into two AWOL charges;
the court held defense counsel was not unethical or ineffective because counsel used the
document to secure a favorable deal for his client and because the government could have
obtained the document elsewhere).

D. Mens Rea Under Article 86, UCMJ.

1. Specific intent is not an element of the Article 86 offenses, but it is necessary to plead
and prove specific intent for certain aggravating factors (e.g., intent to avoid field
maneuvers or field exercises). MCM, pt. IV, {1 10c(3) and (4).

2. Unauthorized absence requires is a general intent crime, whereas desertion under
Article 85 requires specific intent. United States v. Holder, 22 C.M.R. 3 (C.M.A. 1956).

E. Attempts. Attempted AWOL may be a lesser included offense of desertion and attempted
desertion. United States v. Evans, 28 M.J. 753 (A.F.C.M.R. 1989), aff’d, 29 M.J. 331 (C.M.A.
1989).

F. Multiplicity/Unreasonable Multiplication of Charges.

1. Multiplicity: AWOL & breaking restriction covering same time period. United States
v. Hudson, 58 M.J. 357 (C.A.A.F. 2004).

2. Unreasonable multiplication of charges: multiple failures to repair & dereliction of
duty. United States v. Taylor, 26 M.J. 7 (C.M.A. 1988).

G. Lesser included Offenses.

1. Article 86(1) is not a lesser included offense of Article 86(3). United States v. Reese,
7 C.M.R. 292 (A.B.R. 1953).

2. Article 86(3) is not a lesser included offense of Article 86(1) or (2). United States v.
Sturkey, 50 C.M.R. 110 (A.C.M.R. 1975).

I11. MISSING MOVEMENT. UCMJ ART. 87.

A. Background. The offense of missing movement is a relative newcomer to military criminal
law, arising from problems encountered in World War Il when members of units or crews failed to
show up when their units or ships departed. Article 87 was designed to cover offenses more
serious than simple AWOL but less severe than desertion. United States v. Smith, 2 M.J. 566
(A.C.M.R. 1976), aff’d, 4 M.J. 210 (C.M.A. 1978) (not discussing the missing movement offense).

B. Elements. MCM, pt. IV, {11.b.

1. That the accused was required in the course of duty to move with a ship, aircraft or
unit;

2. That he knew of the prospective movement of the ship, aircraft, or unit;
3. That the accused missed the movement; and
4. That the missed movement was either through design or neglect.
C. Two Forms of Missing Movement.
1. Through design.

a) “Design” refers to doing an act intentionally or on purpose. It requires
specific intent to miss the movement. MCM, pt. IV, 1 11.c.(3).
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b) Missing movement through design, the more serious offense, has a maximum
punishment of dishonorable discharge, total forfeitures, and confinement for two
years. MCM, pt. 1V, § 11.e.(1).

2. Through neglect.

a) “Neglect” means the omission to take such measures as are appropriate under
the circumstances to assure presence with a ship, aircraft, or unit at the time of a
scheduled movement, or doing some act without giving attention to its probable
consequences in connection with the prospective movement, such as a departure
from the vicinity of the prospective movement to such a distance as would make it
likely that one could not return in time for the movement. MCM, pt. 1V, |
11.c.(4).

b) The maximum punishment for missing movement through neglect is a bad
conduct discharge, total forfeitures, and confinement for one year. MCM, pt. IV,
f11.e.(2).

D. General Requirements.

1. “Movement” includes neither practice marches of short duration with a return to the
point of departure nor minor changes in location of a unit such as from one side of a post
to another. MCM, pt. IV,  11¢c(1). Movement missed must be substantial in terms of
duration, distance and mission. Thus, missing a port call for MAC flight constituted
missing movement of an aircraft within meaning of Article 87. United States v. Graham,
16 M.J. 460 (C.M.A. 1983); United States v. Blair, 24 M.J. 879 (A.C.M.R. 1987) aff’d, 27
M.J. 438 (C.M.A. 1988). But see United States v. Gibson, 17 M.J. 143 (C.M.A. 1984)
(failure to report for an ordinary commercial flight does not constitute missing movement
as it is not the type of movement contemplated by Article 87).

2. Inacase involving missing movement involving a civilian aircraft, the government
must show that the accused was required to travel on that aircraft. United States v.
Kapple, 40 M.J. 472 (C.M.A. 1994).

3. The accused must have actual knowledge of the prospective movement. Knowledge
of the exact hour or even of the exact date of the movement is not required. MCM, pt. IV,
1 11c(5).

4. The accused’s knowledge may be shown by circumstantial evidence. United States v.
Chandler, 48 C.M.R. 945 (C.M.A. 1974) (reversing conviction because the evidence was
legally insufficient to prove actual knowledge).

5. Some authority supports the proposition that UCMJ Article 87 does not reach every
instance in which a service member misses a movement but is applicable only when the
accused has an essential mission related to the movement, e.g., is an integral member of
the unit or crew whose absence would potentially disrupt the mission. Compare United
States v. Gillchrest, 50 C.M.R. 832 (A.F.C.M.R. 1975) (finding that service member
missing a commercial aircraft to Turkey as part of PCS did not meet Congressional intent
behind the missing movement offense) and United States v. Smith, 2 M.J. 566 (A.C.M.R.
1976) aff’d, 4 M.J. 210 (C.M.A. 1978) (holding that missing movement to site of two-day
bivouac 12 miles downrange did not constitute missing movement; “[h]ard and fast rules
relating to the duration, distance and mission of the ‘“movement’ are not appropriate, but
rather those factors plus other concomitant circumstances must be considered collectively,
in order to evaluate the potential disruption of the unit caused by a soldier’s absence”),
with United States v. Lemley, 2 M.J. 1196 (N.C.M.R. 1976) (holding that accused, who
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was being escort from brig and missed specific Pan Am flight listed on orders, did miss
“movement”) and United States v. St. Ann, 6 M.J. 563 (N.C.M.R. 1978)(holding that
missing a commercial flight while on orders constitutes missing movement even when the
accused is not a member of the crew or traveling with his unit).

6. Going AWOL and proceeding to a place more than 1200 miles away was a failure to
exercise due care contemplated in missing movement through neglect. United States v.
Mitchell, 3 M.J. 641 (A.C.M.R. 1977).

7. Missing a two-week winter exercise that took place on the same installation as the
unit’s location in Alaska supported missing a movement by design. United States v.
Jones, 37 M.J. 571 (A.C.M.R. 1993).

8. An eight-hour “dependent’s cruise” by aircraft carrier is not a “minor” change in the
location of the ship. The focus of the statutory prohibition is upon the movement itself,
and not its purpose. United States v. Quezada, 40 M.J. 109 (C.M.A. 1994).

9. An essential element of missing movement is that the movement actually occurred.
This element may be inferred if the accused holds a ticket for a regularly scheduled
commercial flight. United States v. Kapple, 36 M.J. 1119 (A.F.C.M. R. 1993), rev’d on
other grounds, 40 M.J. 472 (C.M.A. 1994).

10. Missing the move, rather than a particular mode of travel, is the gravamen of missing
movement. United States v. Smith, 26 M.J. 276 (C.M.A. 1988).

11. Military judge erred by using the accused’s plea of guilty to AWOL as evidence to
establish an essential element of a separate charge of missing movement to which a plea
of not guilty had been entered. United States v. Wahnon, 1 M.J. 144 (C.M.A. 1975).

E. Multiplicity and Lesser included Offenses.

1. An accused cannot be punished for both AWOL of minimal duration and missing
movement through neglect or through design when the same absence forms the basis for
both charges. United States v. Baba, 21 M.J. 76 (C.M.A. 1985); United States v. Posnick,
24 C.M.R. 11 (C.M.A. 1957); United States v. Bridges, 25 C.M.R. 383 (C.M.A. 1958).
See also United States v. Traxler, 39 M.J. 476 (C.M.A. 1994) (finding that missing
movement of aircraft and disobedience of an officer’s order to board the aircraft were not
multiplicious).

2. An AWOL of extended duration is not multiplicious with missing movement. United
States v. Olinger, 47 M.J. 545 (N-M. Ct. Crim. App. 1997), aff’d, 50 M.J. 365 (C.A.A.F.
1999).

3. Failure to repair is a lesser included offense of missing movement. United States v.
Smith, 2 M.J. 566 (A.C.M.R. 1976), aff’d, 4 M.J. 210 (C.M.A. 1978).

IV. DESERTION. UCMJ ART. 85.
A. Types of Desertion. Desertion exists when any member of the armed forces:

1. Without authority, goes or remains absent from his or her unit, organization, or place
of duty, with intent to remain away permanently. United States v. Horner, 32 M.J. 576
(C.G.C.M.R. 1991); or

2. Quits his or her unit, organization or place of duty with intent to avoid hazardous duty
or to shirk important service. United States v. Hocker, 32 M.J. 594 (A.C.M.R. 1991); or
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3. Without being separated from one of the armed forces, enlists or accepts an
appointment in another of the armed forces without fully disclosing the fact that he has not
been regularly separated, or enters any foreign armed service except when authorized by
the United States.

4. Additionally, a commissioned officer is in desertion if, after tender of a resignation
and before its acceptance, he quits his post or proper duties without leave and with intent
to remain away permanently.

B. Elements of Desertion with Intent to Remain Away Permanently. (The most common form of
desertion). MCM, pt. 1V, 1 9.b.(1).

1. The accused absented himself from his unit, organization, or place of duty;
2. That the absence was without authority;

3. That the accused, at the time the absence began or at some time during the absence,
intended to remain away from his unit, organization, or place of duty permanently; and

4. The accused remained absent until the date alleged.
5. If the absence was terminated by apprehension, that element is added.
C. Less Common Forms of Desertion.

1. Desertion with intent to avoid hazardous duty or to shirk important service. MCM, pt.
IV, 19b(2).

a) Prospective duty as a medic at Fort Sam Houston during Persian Gulf War
qualified as important service. United States v. Swanholm, 36 M.J. 743
(A.C.M.R. 1992).

b) Thirty-day sentence to brig not important service for purposes of desertion.
United States v. Wolff, 25 M.J. 752 (N.M.C.M.R. 1987).

c) Being an accused at a special court-martial is not important service. United
States v. Walker, 26 M.J. 886 (A.F.C.M.R. 1988) (accused still found guilty,
however, because he had an intent to remain away permanently). See TJAGSA
Practice Note, Being an Accused: “Service,” But Not “Important Service,”
ARMY LAW., Apr. 1989, at 55 (discussing Walker).

2. Desertion before notice of acceptance of resignation. MCM, pt. IV, 1 9.b.(3).
D. Desertion Terminated by Apprehension.

1. Inaddition to the four elements of desertion listed above, if the accused’s absence was
terminated by apprehension, the Government may allege termination by apprehension as
an aggravating factor.

2. If alleged in the specification and proved beyond a reasonable doubt, termination by
apprehension increases the maximum confinement from two years to three years. MCM,
pt. 1V, 1 9.e.(2)(a) and (b).

3. Termination by apprehension may apply to all forms of desertion except absence with
intent to avoid hazardous duty or to shirk important service, as the maximum punishment
for this latter most serious form of desertion is already a DD and five years. MCM, pt. 1V,
19.e.(2).



4. Anaccused may be convicted of desertion terminated by apprehension even though he
was apprehended by civilian authorities for a civilian offense and thereafter notified the
civilian authorities of his AWOL status. United States v. Fields, 32 C.M.R. 193 (C.M.A.
1962); United States v. Babb, 19 C.M.R. 317 (C.M.A. 1955); United States v. Northern,
42 M.J. 638 (N-M. Ct. Crim. App. 1995). Apprehension by civilian authorities and the
subsequent return to military authorities for an offense unrelated to one’s military status
does not in and of itself prove that the return was involuntary. United States v.
Washington, 24 M.J. 527 (A.F.C.M.R. 1987).

E. Termination Generally. Desertion did not terminate when military authorities requested
civilian authorities deny a deserter bail until resolution of civilian charges. United States v.
Asbury, 28 M.J. 595 (N.M.C.M.R. 1989).

F. Attempted Desertion. Attempted desertion should be charged under Article 85 rather than
under Article 80. MCM, pt. IV, { 4c(6)(a).

G. Mens Rea for Desertion. The offenses of desertion and absence without leave are similar in
most respects, except for the intent element involved in desertion. See United States v. Horner, 32
M.J. 576 (C.G.C.M.R. 1991). The remaining elements of desertion are the same as those for
AWOL and are discussed supra,  Il, this chapter.

1. Desertion is a specific intent crime. United States v. Holder, 22 C.M.R. 3 (C.M.A.
1956).

2. Evidence of intent may be based upon all the facts and circumstances of the case.
Length of absence, actions and statements of the accused, and the method of termination
of the absence (apprehension or voluntary surrender) are some factors to be considered.
MCM, pt. IV, T 9c(1)(c)(iii). The determination of whether an accused intended to avoid
hazardous duty or shirk important service is subjective, and whether the service is
“important” is an objective question dependent upon the totality of circumstances. United
States v. Gonzalez, 42 M.J. 469 (1995).

3. The length of the absence alone is insufficient to establish an intent to desert;
however, in combination with other circumstantial evidence, it may be sufficient. United
States v. Care, 40 C.M.R. 247 (C.M.A. 1969).

4. The totality of circumstances surrounding the offense can negate specific intent to
absent oneself permanently. United States v. Logan, 18 M.J. 606 (A.F.C.M.R. 1984).

5. Having an understandable or laudable motive to desert is not a defense if the evidence
sufficiently establishes the elements. United States v. Gonzalez, 39 M.J. 742
(N.M.C.M.R. 1994), aff’d 42 M.J. 469 (1995).

6. Evidence of an accused’s motive to quit her unit as gesture of protest because of moral
or ethical reservations that the unit might commit war crimes is irrelevant to a charge of
desertion with intent to avoid hazardous duty or shirk important service. United States v.
Huet-Vaughn 43 M.J. 105 (C.A.A.F. 1995).

7. Evidence of a 26-month absence while accused was on orders for a war zone and
where he was apprehended a long distance from his unit was sufficient to establish intent
to desert. United States v. Mackey, 46 C.M.R. 754 (N.C.M.R. 1972).

8. Evidence of a two-year absence in vicinity of assigned unit, termination by
apprehension, and a previous absence, despite retention of an identification card, was
sufficient to show an intent to desert. United States v. Balagtas, 48 C.M.R. 339
(N.C.M.R. 1972).



9. The intent to remain away permanently need not coincide with the accused’s
departure. A person must have had, either at the inception of the absence or at some time
during the absence, the intent to remain away permanently. MCM, pt. IV, 1 9.c.(1)(c)(i).

10. In a case where desertion with intent to shirk important service was charged, infantry
service in Vietnam was held to be “important service.” United States v. Moss, 44 C.M.R.
298 (A.C.M.R. 1971). See also United States v. Hocker, 32 M.J. 594 (A.C.M.R. 1991)
(accused’s plea provident to desertion with intent to avoid hazardous duty where service
was duty in Persian Gulf).

H. Pleading.

1. Inview of the three types of intent encompassed in Article 85 (i.e., intent to remain
away permanently, intent to avoid hazardous duty, intent to shirk important service), the
crime of desertion is not alleged unless the specific form of intent is stated in the
specification. United States v. Morgan, 44 C.M.R. 898 (A.C.M.R. 1971) (the court found
the accused guilty of the lesser included offense of AWOL).

2. “Desert” and “desertion” are terms of art which necessarily and implicitly include the
requirement that the absence was without authority. United States v. Lee, 19 M.J. 587
(N.M.C.M.R. 1984) (specification that alleges that the service member “did desert” is the
equivalent of alleging that the members did without authority and with the intent to remain
away permanently absent himself from his unit).

3. AWOL under Article 86 is a lesser included offense of most forms of desertion.
MCM, pt. IV, 1 9.d.

V. DEFENSES TO UNAUTHORIZED ABSENCE.

A. Introduction. This section treats defenses as they relate to unauthorized absence only. For a
complete treatment of defenses to court-martial charges, see infra, chapter 5.

B. Statute of Limitations.

1. Intime of war, there is no statute of limitations for AWOL and desertion. Article
43(a). For example:

a) After the armistice on 27 July 1953, hostilities in Korea were no longer “in
time of war.” United States v. Shell, 23 C.M.R. 110 (C.M.A. 1957) (holding that
unauthorized absence that began on 4 August 1953 was subject to statute of
limitations).

b) After 10 August 1964, hostilities in Vietnam constituted “in time of war” for
suspension of the statute of limitations. United States v. Anderson, 38 C.M.R. 386
(C.M.A. 1968). “Time of war” ended 27 January 1973. United States v. Reyes,
48 C.M.R. 832 (A.C.M.R. 1974); see United States v. Robertson, 1 M.J. 934
(N.C.M.R. 1976).

2. If the unauthorized absence begins in time of peace, the statute of limitations, if
raised, will bar prosecution if the offense was committed more than 5 years before receipt
of sworn charges by the summary court-martial convening authority. UCMJ art. 43(b).
The statute of limitations is tolled while the accused is AWOL, beyond the authority of the
United States to apprehend him, in custody of civil authorities, or in the hands of the
enemy. However, AWOL is not a continuing offense, so the statute of limitations begins
to run as soon as the service member is reported as AWOL. United States v. Miller, 38



M.J. 121 (C.M.A. 1993). [Note: Prior to 24 November 1986, the statute of limitations
was two years for AWOL and three years for desertion. See Miller, 38 M.J. at 122.]

3. Swearing of charges and receipt of the charges by the officer exercising summary
court-martial jurisdiction over the unit tolls the statute of limitations for the offenses
charged. UCMJ art. 43(b)(1). The critical question is whether the “sworn charges and
specifications” are timely received, not whether the same charge sheet received by the
summary court-martial convening authority is used at the court-martial. United States v.
Miller, 38 M.J. 121, 124 (C.M.A. 1993); United States v. Johnson, 3 M.J. 623 (N.C.M.R.
1977).

4. Where charges have been preferred and received by the summary court-martial
convening authority and the statute of limitations has thus been tolled, minor amendments
to the specifications do not void the tolling of the statute. United States v. Arbic, 36
C.M.R. 448 (C.M.A. 1966).

5. Itis permissible to prefer charges against an accused with an open-ended termination
date and forward them to the summary court-martial convening authority (to stop the
running of the statute of limitations), and then add a termination date when it is known.
United States v. Reeves, 49 C.M.R. 841 (A.C.M.R. 1975).

6. Dismissal of charges that are barred by the statute of limitations does not preclude a
later trial on a charge sheet that was properly received by the summary court-martial
convening authority within the period provided by the statute of limitations. United States
v. Jackson, 20 M.J. 83 (C.M.A. 1985).

7. Even if the charged offense is not barred by the statute of limitations, the accused
cannot be convicted of a lesser included offense that is barred by the statute of limitations,
unless there is an affirmative waiver. United States v. Bushin, 23 C.M.R. 125 (C.M.A.
1957).

8. If alesser included offense is barred by the statute of limitations, the military judge
must inform the accused and allow the accused to choose between protection under the
statute of limitations or the instruction on the lesser included offense. R.C.M.
907(b)(2)(B); United States v. Cooper, 37 C.M.R. 10 (C.M.A. 1966); United States v.
Wiedemann, 36 C.M.R. 521 (C.M.A. 1966).

9. The military judge has a duty to advise the accused of his right to assert the statute of
limitations when it appears that the period of time has elapsed. United States v. Rodgers,
24 C.M.R. 36 (C.M.A. 1957); overruled on other grounds by United States v. Miller, 38
M.J. 121 (C.M.A. 1993); United States v. Brown, 1 M.J. 1151 (N.C.M.R. 1977) (no duty
to advise the accused where referred charges mirrored the original charges that were
timely received by the summary court-martial convening authority within the period
provided by the statute of limitations and the original charge sheet was attached to the
referred charge sheet).

10. The rights accorded an accused under the statute of limitations may be waived when
the accused, with full knowledge of the privilege, fails to plead the statute in bar of the
prosecution or sentence. United States v. Troxell, 30 C.M.R. 6 (C.M.A. 1960) (permitting
an accused, charged with desertion, to plead guilty to AWOL and not assert the statute of
limitations, AW pretrial agreement).

11. When the statutory period has apparently elapsed, the burden of proof of showing
timely charges is on the government. United States v. Morris, 28 C.M.R. 240 (C.M.A.



1959) (statute of limitations did not toll, because accused was not in territory in which the
US had authority to apprehend him).

12. Computation of time. A year is 365 days during regular years and 366 days in leap
year. The date of the offense counts as the first day of the running of the statute and the
count proceeds forward to the day before receipt by the summary court-martial convening
authority. United States v. Tunnel, 19 M.J. 819 (N.M.C.M.R. 1984), aff'd 23 M.J. 110
(C.M.A. 1986). Contra United States v. Reed, 19 M.J. 702 (N.M.C.M.R. 1984) (begins
day after offense and concludes on day necessary action is accomplished to toll statute).

C. Former Jeopardy (Article 44, UCMJ).

1. No person may, without his consent, be tried a second time for the same offense.
Article 44(a).

2. When jeopardy attaches.

a) A proceeding which, after introduction of evidence but before a finding, is
dismissed or terminated by the convening authority or on motion of the
prosecution for failure of available evidence or witnesses without any fault of the
accused, is a trial. Article 44(c).

b) Withdrawal of charges after arraignment but before presentation of evidence
does not constitute former jeopardy, and denial of a motion to dismiss charges at a
subsequent trial is proper. United States v. Wells, 26 C.M.R. 289 (C.M.A. 1958).

c) Once tried for a lesser offense, accused cannot be tried for a major offense
that differs from the lesser offense in degree only. Trial for AWOL bars
subsequent trial for desertion. United States v. Hayes, 14 C.M.R. 445 (N.B.R.
1953).

d) “The protection against double jeopardy does not rest upon a surface
comparison of the allegations of the charges; it also involves consideration of
whether there is a substantial relationship between the wrongdoing asserted in the
one charge and the misconduct alleged in the other.” United States v. Lynch, 47
C.M.R. 498, 500 (C.M.A. 1973) (doctrine of former jeopardy precluded another
trial for unauthorized absence from different unit and shorter time period). But
see United States v. Robinson, 21 C.M.R. 380 (A.B.R. 1956) (permitting, after
conviction for an AWOL and after disapproval of findings and sentence by the
convening authority, trial for AWOL for the same period but from a different unit
than was previously charged); United States v. Hutzler, 5 C.M.R. 661, 664 n.3
(A.B.R. 1951).

e) Double jeopardy does not attach when charges are dismissed for violating the
statute of limitations. Thus, the government is not barred from prosecuting the
accused on a charge sheet that had properly been received by the summary court-
martial convening authority within the period of the statute, following dismissal of
charges for the same offense (but on a different charge sheet) that was not
received within the period of the statute. However, if evidence was introduced in
the first proceeding, the first is considered a trial and jeopardy attaches. United
States v. Jackson, 20 M.J. 83 (C.M.A. 1985).

f)  Nonjudicial punishment previously imposed under Article 15 for a minor
offense and punishment imposed under Article 13 for a minor disciplinary



infraction may be interposed as a bar to trial for the same minor offense or
infraction. R.C.M. 907(b)(2)(D)(iv).

(1) “Minor” normally does not include offenses for which the maximum
punishment at a general court-martial could be dishonorable discharge or
confinement for more than one year. MCM, pt. V, | L.e.

(2) If an accused has previously received punishment under Article 15 for
other than a minor offense, the service member may be tried subsequently
by court-martial; however, the prior punishment under Article 15 must be
considered in determining the amount of punishment to be adjudged at
trial if the accused is found guilty at the court-martial. United States v.
Jackson, 20 M.J. 83 (C.M.A. 1985); see UCMJ art. 15(f); R.C.M.
1001(c)(1)(B); United States v. Pierce, 27 M.J. 367 (C.M.A. 1989)
(accused must be given complete credit for any and all nonjudicial
punishment suffered—day-for-day, dollar-for-dollar, and stripe-for-
stripe).

(3) An AWOL of 5 days, which was accused’s first offense, was a
“minor offense” that should have been dismissed upon motion, after
accused had previously been punished for the same offense under Article
15. United States v. Yray, 10 C.M.R. 618 (A.B.R. 1953).

D. Jurisdiction.
1. For jurisdiction generally, see DA Pam 27-173, pt. I1.

2. The mere fact of expiration of enlistment during a status of unauthorized absence did
not terminate jurisdiction or the AWOL. United States v. Klunk, 11 C.M.R. 92 (C.M.A.
1953).

3. When unauthorized absence has been alleged, an accused’s status as a member of the
armed forces must be proved beyond a reasonable doubt. United States v. Marsh, 15 M.J.
252 (C.M.A. 1983).

E. Impossibility: The Inability to Return to Military Control.

1. When a service member is, due to unforeseen circumstances, unable to return at the
end of authorized leave through no fault of his own, he has not committed the offense of
AWOL as the absence is excused. MCM, pt. IV, § 10c(6); see also United States v. Lee,
16 M.J. 278 (C.M.A. 1983) (mechanical problems with automobile); United States v.
Calpito, 40 C.M.R. 162 (C.M.A. 1969).

2. When a service member, already in an AWOL status, is unable to return because of
sickness, lack of transportation or other disability, he remains in an AWOL status;
however, the disability for part of the AWOL should be considered as an extenuating
circumstance. MCM, pt. IV, 1 10c(6).

3. Types of impossibility in AWOL situations.
a) Impossibility due to physical disability.

(1) Where accused was ill at the end of his authorized leave and where,
on medical advice, he remained in bed for several days before turning
himself in to military authorities, the military judge should have given
instructions on the defense of physical incapacity. United States v. Amie,
22 C.M.R. 304 (C.M.A. 1957); see also United States v. Irving, 2 M.J.
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967 (A.C.M.R. 1976) (“[s]ickness which amounts to physical incapacity
to report or otherwise comply with orders, and which is not self-induced,
is a legal excuse”); United States v. Edwards, 18 C.M.R. 830 (A.F.B.R.
1955) (exceeding territorial limits of pass is not per se unauthorized
absence).

(2) Evidence of accused’s dental problems which went untreated because
of a difference of professional opinion did not raise the defense of
physical incapacity after the accused went AWOL to receive civilian
dental treatment. United States v. Watson, 50 C.M.R. 814 (N.C.M.R.
1975).

(3) Evidence raised defense of physical inability where accused,
returning to his ship, was robbed and knocked unconscious and, upon
regaining consciousness the next day, immediately attempted to return to
his ship. United States v. Mills, 17 C.M.R. 480 (N.C.M.R. 1954).

(4) The accused was robbed the night before he was due to return to his
unit and made no effort to return other than to attempt to borrow money
(refusing one offer), although he was aware of his duty to return and was
physically able to do so. No defense of impossibility was found. In a
footnote, the court wrote that the accused was derelict in his
responsibilities, because he did not contact military authorities or seek the
aid of any responsible civilian agency. United States v. Bermudez, 47
C.M.R. 68 (A.C.M.R. 1973).

b) Impossibility due to transportation misfortune.

(1) Where second lieutenant’s car broke down while he was returning
from a weekend pass and he elected to remain with his car until it was
repaired, the Manual provision concerning “through no fault of his own”
does not apply as his decision was for his own convenience. United
States v. Kessinger, C.M.R. 261 (A.B.R. 1952).

(2) Where a second lieutenant postponed his return from leave to assist a
friend in filing an accident report, the absence was not excusable as
involuntary as no inability to return existed. United States v. Scott, 9
C.M.R. 241 (A.B.R. 1952).

(3) Where a second lieutenant mistakenly took a “hop” to Washington,
D.C. rather than to Atlanta, and thereafter had difficulty obtaining
transportation back to his unit, no valid defense was found. Rather, the
evidence could be considered in extenuation and mitigation. United
States v. Mann, 12 C.M.R. 367 (A.B.R. 1953).

c) Impossibility due to acts of God (sudden and unexpected floods; snow;
storms; hurricanes; earthquakes; or any unexpected, sudden, violent, natural
occurrence) can be a defense. If the particular act of nature may be expected to
occur, it is not a defense because it is foreseeable (e.g., a snowstorm after repeated
snowstorm warnings in Minnesota in January).

d) Impossibility due to wrongful acts of third parties includes train wrecks, plane
crashes, and explosions that are not caused by the accused. These situations
present a legitimate defense of impossibility.



e) Impossibility due to civilian confinement.

(1) The inability to return to military control depends on the accused’s
status at time of confinement and on the results of the civilian trial. The
table below summarizes the rule. See generally MCM, pt. 1V, § 10c(5).

Status of Service Member at Time Result of Civilian Trial Prosecution
i 2
of Confinement Acquittal St for AWOL?
(a) Delivery of soldier to civilian X X No
authorities under Article 14
(b) AWOL X X Yes
(c) Absent with leave X No
(d) Absent with leave X Yes*
*AWOL begins at expiration of leave

(2) Adjudication as a youthful offender is tantamount to a conviction
within the meaning of MCM, pt. 1V, 1 10.c.(5). United States v. Myhre,
25 C.M.R. 294 (C.M.A. 1958).

(3) A soldier who voluntarily commits an offense while on authorized
leave and is apprehended and detained by civilian authorities may be
charged with AWOL for the period after his leave expired until his return
to military control. United States v. Myhre, 25 C.M.R. 294 (C.M.A.
1958).

(4) Where a service member, while AWOL, is apprehended, detained and
acquitted by civilian authorities, absent evidence of an attempt to return to
military control, the entire period of time is chargeable as AWOL. United
States v. Grover, 27 C.M.R. 165 (C.M.A. 1958); United States v.
Bowman, 49 C.M.R. 406 (A.C.M.R. 1974) (while AWOL, accused was
arrested and convicted for a civilian offense; civilian authorities did not
make the accused available to return to military control; the AWOL
continued through the entire time period he was in civilian control).

(5) Where accused was granted “special leave” to answer civilian
charges, he could not later be convicted of AWOL for the time spent in
civilian jail if convicted by civilian authorities. United States v. Northrup,
31 C.M.R. 73 (C.M.A. 1961); United States v. Williams, 49 C.M.R. 12
(C.M.A. 1974).

(6) Absent an arrest on behalf of the military, an offer to turn the service
member over to military authorities, or a notification that the civilian
authorities are not going to prosecute, the Army does not have an
affirmative duty to seek the release to military authorities of an absent
soldier held in a civilian jail on civilian charges. United States v.
Bowman, 49 C.M.R. 406 (A.C.M.R. 1974) (distinguishing United States
v. Keaton, 40 C.M.R. 212 (C.M.A. 1969)).
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F. Mistake of Fact.

1. General intent crime: mistake of fact must be both honest and reasonable to constitute
a defense. United States v. Holder, 22 C.M.R. 3 (C.M.A. 1956); United States v.
Scheunemann, 34 C.M.R. 259 (C.M.A. 1964).

2. In specific intent crimes, such as desertion, however, the mistake of fact need only be
honest. United States v. Guest, 46 M.J. 778 (Army Ct. Crim. App. 1997); R.C.M. 916(j).

3. When the evidence raises the defense of mistake, the government must disprove the
defense beyond a reasonable doubt. United States v. Thompson, 39 C.M.R. 537 (A.B.R.
1968) (reversing conviction for desertion because the military judge failed to instruct on
burden of proof for mistake of fact).

4. Mere speculation by the factfinder as to when an honest and reasonable mistake of
fact ended and the unauthorized absence commenced is neither sufficient to sustain a
conviction for AWOL nor the basis for a criminal conviction. United States v. Morsfield,
3 M.J. 691 (N.C.M.R. 1977).

5. A service member who was ordered to go home to await orders for Vietnam and who
waited for 2-1/2 years for the orders that never arrived was not guilty of AWOL. United
States v. Davis, 46 C.M.R. 241 (C.M.A. 1973); see also United States v. Hale, 42 C.M.R.
342 (C.M.A. 1970).

G. Duress.

1. Duress or coercion is a reasonably grounded fear on the part of an actor that he or
another innocent person would be immediately killed or would immediately suffer serious
bodily injury if he did not commit the act. Duress is a defense to all offenses except
where the accused kills an innocent person. R.C.M. 916(h). United States v. Hullum, 15
M.J. 261 (C.M.A. 1983) (accused’s absence may be excused, if he left because his life
was endangered).

2. The defense of duress is not limited to those circumstances where the accused feels
that he personally is going to immediately be killed or suffer serious bodily injury. United
States v. Jemmings, 1 M.J. 414 (C.M.A. 1976) (accused pled guilty to housebreaking and,
in the providence inquiry, he testified that he committed the act because he was scared that
something would happen to his family if he did not); see also United States v. Palus, 13
M.J. 179 (C.M.A. 1982) (reversing conviction, where accused wrote bad checks to cover
debts because he feared for his wife’s safety, because evidence raised the duress defense).

3. The need of a service member to absent himself from a perilous situation at his duty
station in order to find a safer place from threatened injury is not normally a good defense
to AWOL. See United States v. Wilson, 30 C.M.R. 630 (N.B.R. 1960) (accused went
AWOL because another service member threatened his life; but Board of Review affirmed
the conviction because he did not eliminate the threat by going AWOL). But see United
States v. Hullum, 15 M.J. 261 (C.M.A. 1983) (accused’s absence may be excused, if he
left because his life was endangered); United States v. Roberts, 15 M.J. 106 (C.M.A.
1983) (summary disposition) (finding that sexual harassment and immediate threat to the
physical safety of the accused’s wife raised the defense of duress to an unauthorized
absence).

4. Although sexual harassment may, in certain circumstances, be a defense to an
unauthorized absence, it did not constitute duress when the second lieutenant conceded
during the providence inquiry that she did not reasonably fear imminent death or serious
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bodily injury of her children when she went AWOL. United States v. Biscoe, 47 M.J. 398
(C.ALAF. 1998).

5. An accused’s fear that work to which he was assigned in the mess hall would
aggravate his eye injury and commander’s causing accused to be evicted forcibly from his
off-post residence did not constitute the affirmative defense of duress in an AWOL case,
because accused could not reasonably fear death or serious bodily injury. United States v.
Guzman, 3 M.J. 740 (N.C.M.R.), rev’d on other grounds, 4 M.J. 115 (C.M.A. 1977).

6. The accused must reasonably apprehend immediate threat of death or serious bodily
harm, and there must not be alternatives. United States v. Olinger, 50 M.J. 365 (C.A.A.F.
1999) (finding no “substantial basis” in law to reject the guilty plea, where accused went
AWOL and missed a movement because he felt his wife’s depression might kill her;
during the providence inquiry, the accused failed to provide enough details of immediate
threat of death or serious bodily harm and that there were no alternative sources of
assistance for his wife other than going AWOL and missing movement).

7. Accused was not entitled to duress defense because he had a reasonable opportunity to
avoid going AWOL. United States v. Riofredo, 30 M.J. 1251 (N.M.C.M.R. 1990) (finding
that accused should have sought the assistance of the command to stop assaults by
noncommissioned officer); R.C.M. 916(h); see generally TJAGSA Practice Note, Duress
and Absence Without Authority, ARMY LAW., Dec. 1990, at 34 (discussing Riofredo).

8. United States v. Washington, 57 M.J. 394 (C.A.A.F. 2002) aff’d, 58 M.J. 129
(C.A.AF. 2003). Accused who was ordered and who refused to receive his sixth and final
anthrax vaccination could not raise defense of duress. The defense requires an unlawful
threat from a human being. Defense of duress is not raised by a reasonable belief that
compliance with a lawful order will result in death or serious bodily injury.

VI. PROTECTED STATUS.

A. General. Articles 89, 90, and 91 cover offenses against superior commissioned officers and
noncommissioned and warrant officers in the execution of office. Two conditions—superior
status and the performance of the duties of office—provide increased protection to victims and
increased punishment to violators of these Articles

B. “Superior Commissioned Officer” Defined. The victim’s status as the superior commissioned
officer of the accused is an element of crimes involving disrespect (Article 89), disobedience
(Article 90(2)), and assault (Article 90(1)) in which the victim’s status as a superior officer
enhances the penalty. The following rules are applicable to each of the above offenses.

1. Accused & Victim in Same Armed Service. MCM pt. 1V, 1 13(c)(1)(a).

a) The victim is the accused’s “superior commissioned officer” if the victim is a
commissioned officer superior in rank to the accused (not date of rank in the same
grade).

b) The victim is the accused’s “superior commissioned officer” if the victim is
superior in command to the accused, even if the victim is inferior in grade to the
accused.

c) The victim is not the accused’s “superior commissioned officer” if the victim
is superior in grade but inferior in command.

2. Accused & Victim in Diff. Armed Services. MCM pt. 1V, 1 13(c)(1)(b).



a) The victim is the accused’s “superior commissioned officer” if the victim is a
commissioned officer and superior in the chain of command over the accused.

b) The victim is the accused’s “superior commissioned officer” if the victim, not
a medical officer nor a chaplain, is senior in grade to the accused and both are
detained by a hostile entity so that recourse to the normal chain of command is
prevented.

c) The victim is not the accused’s “superior commissioned officer” merely
because the victim is superior in grade to the accused. In United States v.
Peoples, 6 M.J. 904, 905 (A.C.M.R. 1979), however, the court cited with approval
an Article 15 given under the theory of Article 92(2) (failure to obey) for violating
the order of an officer of another armed force who was not in the accused’s chain
of command.

d) In United States v. Merriweather, 13 M.J. 605 (A.F.C.M.R. 1982), the court
disapproved the conviction of an airman of disrespect to two Navy medical
officers. There was no command relationship where the accused merely spent
two hours in a Navy emergency room. The court affirmed a conviction for the
lesser included offense of disorderly conduct.

3. Commissioned Warrant Officers.

a) Both trial and defense counsel should be alert as to whether a warrant officer
in a particular case is commissioned. Warrant officers are commissioned upon
promotion to CW2. 10 U.S.C. § 582. Warrant Officer One (WO1) is not a
commissioned officer.

b) “Commissioned officer” includes a commissioned warrant officer. 10 U.S.C.
§ 101(b)(2). See also R.C.M. 103 discussion.

¢) Inthe Navy, a Chief Warrant Officer is a commissioned officer, the
disobedience of whose order constitutes a violation of Article 90. United States v.
Kanewske, 37 C.M.R. 298, 299 (C.M.A. 1967).

C. “Warrant Officer” or “Noncommissioned Officer” Defined. A victim’s status as a WO or
NCO is an element of those crimes involving insubordinate conduct toward such individuals, to
include: disrespect (Article 91(3)), disobedience (Article 91(2)), and assault (Article 91(1)).
Warrant or noncommissioned officer victims must be acting in execution of office.

1. Warrant Officers. Those individuals appointed as warrant officers to meet Army
requirements for officers possessing particular skills and specialized knowledge.
Although warrant officers usually perform specialized duties within the Army, they may
under appropriate circumstances serve in command positions. See § VI1.B.3 above
regarding “commissioned warrant officers.”

2. Noncommissioned Officers.
a) Those in the rank of corporal (E-4) and above.
b) Not including a specialist (E-4).

¢) Not including a victim of the rank of specialist (E-4) or below who is an
“acting” NCO. United States v. Lumbus & Sutton, 49 C.M.R. 248 (C.M.A. 1974);
United States v. Evans, 50 C.M.R. 198 (A.C.M.R. 1975). See also MCM, pt. IV,
115.c.(2).



D. “Superior” WO/NCO.

1. Article 91 protects warrant officers and noncommissioned officers from disrespect,
assault, and disobedience when they are in execution of their office. The statute does not
require a superior-subordinate relationship. See United States v. Diggs, 52 M.J. 251
(2000) (staff sergeant (E-6) that pushed sergeant (E-5) guilty of assaulting an NCO under
Acrticle 91).

2. If pleaded and proven, the fact the victim was superior to the accused and that the
accused had knowledge of the victim’s superior status is an aggravating factor that
exposes the accused a greater maximum punishment. See MCM, pt. 1V, { 15¢ analysis.
See also United States v. White, 39 M.J. 796 (N.M.C.M.R. 1994) (holding that Navy
service member’s plea of guilty to disrespect toward superior noncommissioned officer,
where accused directed obscenities towards Air Force security police NCO apprehending
him on an Air Force base, was provident).

E. Divestiture. Misconduct on the part of a superior in dealing with a subordinate may divest the
former of his authority and thus destroy his protected status if it was substantial departure from the
required standards of conduct. See MCM, pt IV, { 13.c.(5).

1. Conduct amounting to divestiture. United States v. Diggs, 52 M.J. 251 (C.A.A.F.
2000) (striking accused); United States v. Richardson, 7 M.J. 320 (C.M.A. 1979) (racial
slurs; calling accused “boy™); United States v. Rozier, 1 M.J. 469 (C.M.A. 1976) (unlawful
apprehension coupled with unwarranted physical abuse); United States v. Hendrix, 45
C.M.R. 186 (C.M.A. 1972) (officer authorized to search the accused’s quarters for
narcotics exceeded the scope of his official authority to search and was not in the
execution of his office when, over the accused’s protests, he proceeded to read a letter
found in an envelope which he could see contained no contraband); United States v.
Struckman, 43 C.M.R. 333 (C.M.A. 1971) (inviting accused to fight); United States v.
Noriega, 21 C.M.R. 322 (C.M.A. 1956) (officer victim serving as bartender at enlisted
men’s party); United States v. Cheeks, 43 C.M.R. 1013 (A.F.C.M.R. 1971) (sustained
verbal abuse of prisoner); United States v. Revels, 41 C.M.R. 475 (A.C.M.R. 1969) (use of
brute force on accused by confinement officer).

2. Conduct not amounting to divestiture. United States v. Pratcher, 17 M.J. 388
(C.M.A. 1984) (involvement in collecting debts contrary to regulation); United States v.
Lewis, 12 M.J. 205 (C.M.A. 1982) (failure to give proper Article 31(b) warnings); United
States v. Lewis, 7 M.J. 348 (C.M.A. 1979) (search that was subsequently determined to
not be based on probable cause); United States v. Middleton, 36 M.J. 835 (A.C.M.R.
1977) (close personal friendship with subordinate); United States v. King, 29 M.J. 885
(A.C.M.R. 1989) (striking a prisoner who lunged at a guard); United States v. Collier, 27
M.J. 806 (A.C.M.R. 1988) (use of profane language) rev’d in part on other grounds by, 29
M.J. 365 (C.M.A. 1990); United States v. Leach, 22 M.J. 738 (N.M.C.M.R. 1986)
(general allegations of “horseplay”); United States v. Allen, 10 M.J. 576 (A.C.M.R. 1980)
(addressing accused as “boy” where accused did not regard use of term as racial slur and
both the victim and accused were the same race); United States v. Fetherson, 8 M.J. 607,
609 (N.M.C.M.R. 1977) (illegal apprehension); United States v. McDaniel, 7 M.J. 522
(A.C.M.R. 1979) (sergeant who places drunken and protesting soldier in cold shower);
United States v. Vallenthine, 2 M.J. 1170 (N.C.M.R. 1974) (escorting with one hand on
shirt collar and other on seat of trousers); United States v. Montgomery, 11 C.M.R. 308
(A.B.R. 1953) (playing poker with subordinate officers).



3. If an NCO commits misconduct that divests him of his authority as an NCO, he may
regain his protected status by desisting in the illegal conduct and attempting to resolve the
matter within appropriate channels. United States v. Diggs, 52 M.J. 251 (C.A.A.F. 2000).

4. Divestiture is limited to offenses where the protected status of the victim is an
element, but it does not necessarily extend to lesser included offenses. Although the
accused may not be convicted of an assault upon a superior under Articles 90 or 91 when
the victim’s conduct divests himself of his status, the accused may be found guilty of the
lesser included offense of assault under Article 128. United States v. Richardson, 7 M.J.
320 (C.M.A. 1979); United States v. Johnson, 43 C.M.R. 604 (A.C.M.R. 1970).

5. Members may find “partial” divestiture. United States v. Sanders, 41 M.J. 485
(C.A.AF. 1995) (members found victim not in execution of office for purposes of assault,
but he had not divesting himself of his rank status: “He had left his post, but not his
stripes™).

6. Divestiture does not apply to disobedience offenses. See United States v. Cheeks, 43
C.M.R. 1013 (A.F.C.M.R. 1971). But see United States v. Collier, 27 M.J. 806 (A.C.M.R.
1988) rev’d in part on other grounds by, 29 M.J. 365 (C.M.A. 1990). See generally
Major Eugene R. Milhizer, The Divestiture Defense and United States v. Collier, ARMY
LAaw., Mar., 1990, at 3

VII. DISRESPECT.
A. Defined. UCMJ Articles 89 & 91(3).

1. Actions. United States v. Ferenczi, 27 C.M.R. 77 (C.M.A. 1958) (subordinate
contemptuously turns and walks away from a superior who is talking to him); United
States v. Van Beek, 47 C.M.R. 98 (A.C.M.R. 1973) (exploding gas grenade in absent
officer’s quarters — “gravamen of an Article 89 offense is not merely insult, but the
undermining of lawful authority.”).

2. Words. United States v. Montgomery, 11 C.M.R. 308 (A.B.R. 1953) (“Keep your
Goddamn mouth shut, you field grade son-of-a-bitch or I’ll tear you apart; I’ll beat you to
death you. . .. I’ll bite your. . . off, you punk, you”); United States v. Dornick, 16 M.J.
642 (A.F.C.M.R. 1983) (*“Hi, sweetheart”).

3. Actions & words are not distinct bases—all circumstances of a case may be
considered when determining whether disrespectful behavior in violation of Article 89 has
occurred. United States v. Najera, 52 M.J. 247 (C.A.A.F. 2000).

B. Knowledge. The accused must be aware of the victim’s status. United States v. Payne, 29
M.J. 899, 900 (A.C.M.R. 1989); MCM, pt. IV, { 13c(2) & 15¢c(2).

C. Disrespect must be directed toward the victim. United States v. Sorrells, 49 C.M.R. 44
(A.C.M.R. 1974) (no disrespect when loud profanity was spoken in the presence of the superior
but directed toward others present in the room); see also United States v. Alexander, 11 M.J. 726
(A.C.M.R. 1981) (accused’s plea of guilty to disrespect to his first sergeant was not improvident
on ground that his outburst was not directed toward that individual, where facts showed that
accused became angry at having to open his locker for the first sergeant to check for contraband
and he took his clothes out of his locker and threw them on floor at feet of first sergeant).

D. Pleading.

1. Disrespectful behavior must be alleged. If the words or acts that constitute the
disrespectful conduct are innocuous, the pleadings will be fatally defective unless

3-22



circumstances surrounding the behavior are alleged to detail the nature of insubordination.
United States v. Barber, 8 M.J. 153 (C.M.A. 1979) (words, “If you have something to say
about me, say it to my face,” as spoken by a subordinate to a superior noncommissioned
officer in the execution of his office, found to be disrespectful on their face; court read the
language to constitute a demand by the subordinate that the superior conform his official
conduct to a standard imposed by the subordinate); United States v. Bartee, 50 C.M.R. 51
(N.M.C.M.R. 1974) (statement to superior commissioned officer, “Man, | ain’t getting no
haircut,” did constitute disrespect); United States v. Sutton, 48 C.M.R. 609 (A.C.M.R.
1974) (specification alleging accused said, “You had better get out of the man’s room”
held insufficient); United States v. Smith, 43 C.M.R. 796 (A.C.M.R. 1971) (specification
alleging that accused referred to a male victim as “man” held insufficient); United States
v. Klein, 42 C.M.R. 671 (A.C.M.R. 1970) (mere utterance of words, “People get hurt like
that,” did not constitute, per se, disrespectful language).

2. Failure to allege victim’s status as “his superior commissioned officer” may be fatal.
The omission of the pronoun “his” has been held to destroy a specification’s legitimacy.
United States v. Carter, 42 C.M.R. 898 (A.C.M.R. 1970); United States v. Showers, 48
C.M.R. 837 (A.C.M.R. 1974). Contra United States v. Ashby, 50 C.M.R. 37 (N.C.M.R.
1974) (failure to allege “his superior commissioned officer” was not fatal where the
specification alleged the officer victim’s rank and service, and both the enlisted accused
and the officer victim were in the same service).

3. Disrespect, under Article 91, and provoking speech and gestures, under Article 117,
are separate offenses and not multiplicious. United States v. McHerrin, 42 M.J. 672
(Army Ct. Crim. App. 1995).

E. Disrespect as a Lesser included Offense to Other Crimes.

1. Disobedience of a superior. MCM, pt. IV, 1 14d(3)(b); United States v. Virgilito, 47
C.M.R. 331 (C.M.A. 1973); United States v. Croom, 1 M.J. 635 (A.C.M.R. 1975). But
see United States v. Cooper, 14 M.J. 758 (A.C.M.R. 1982) (disrespect not lesser included
offense to disobedience where disrespect subsequent to disobedience).

2. Assault. United States v. Van Beek, 47 C.M.R. 98 (A.C.M.R. 1973).

3. Not communicating a threat. United States v. Ross, 40 C.M.R. 718 (A.C.M.R. 1969)
(holding that disrespect, under Article 89, was not a lesser included offense of
communicating a threat under Article 134, because the element “his superior
commissioned officer” was not fairly alleged in the threat specification).

F. Additional Requirements for Disrespect to a Noncommissioned, Warrant, or Petty Officer.

1. The offensive words or conduct must be within the hearing or sight of the
noncommissioned, warrant, or petty officer victim. This is not required in the case of a
commissioned officer victim. MCM, pt. IV, 1 15.c.(5); United States v. Van Beek, 47
C.M.R. 98, 99 (A.C.M.R. 1973).

2. The noncommissioned, warrant, or petty officer victim, at the time of the offense,
must be “in the execution of his office,” to include any act or service required or
authorized to be done by him because of statute, regulation, order of a superior or military
usage. United States v. Brooks, 44 C.M.R. 873 (A.C.M.R. 1971) (holding off-duty NCO
working at EM Club as sergeant-at-arms in execution of his office); United States v.
Fetherson, 8 M.J. 607, 610 (N.M.C.M.R. 1977) (holding off-duty NCO quelling
disorderly conduct or maintaining order among subordinates in execution of his office).



3. An NCO of one branch of the armed forces is the “superior NCO” of an enlisted
accused of another armed force only when the NCO is in a position of authority over the
accused. United States v. White, 39 M.J. 796 (N.M.C.M.R. 1994).

4. A commissioned officer is protected even if acting in a private capacity and off duty.
United States v. Van Beek, 47 C.M.R. 98, 99-100 (A.C.M.R. 1973); United States v.
Montgomery, 11 C.M.R. 308 (A.B.R. 1953) (officer victim involved in poker game).

VIIl. DISOBEDIENCE: PERSONAL ORDER. UCMJ ART. 90(2) & 91(2)
A. The Order.

1. The order must be directed to the accused specifically. It does not include violations
of regulations, standing orders, or routine duties. MCM, pt. IV, { 14¢(2)(b); United States
v. Byers, 40 M.J. 321 (C.M.A. 1994) (order revoking driving privileges signed by JAG
was a routine administrative sanction for traffic offenses and was not a personal order by
the post commander); United States v. Ranney, 67 M.J. 297 (C.A.A.F. 2009) (revocation
of driving privileges issued automatically upon drunk driving arrest was not sufficient for
purposes of Art. 90, but did support a conviction under Art. 92); United States v. Gussen,
33 M.J. 736 (A.C.M.R. 1991) (evidence that accused disobeyed an order issued by brigade
commander to entire brigade, but relayed to the accused through NCOs, only supports
finding of violation of orders in violation of Article 92 and not violation of a superior’s
personal order); United States v. Selman, 28 M.J. 627 (A.F.C.M.R. 1989) (letter to all
minimum security prisoners setting forth restrictions was not a personal order to the
accused).

2. Form of Order. As long as understandable, the form of the order and the method of
transmittal are immaterial. MCM, pt. 1V, { 14.c.(2)(c); United States v. McLaughlin, 14
M.J. 908 (N.M.C.M.R. 1982) (use of the word “please” does not negate the order).

3. Scope of Order. In order to sustain the presumption of lawfulness of an order, the
order must have a valid military purpose and must be a clear, narrowly drawn mandate.
United States v. Moore, 58 M.J. 466 (2003) (rejecting a First Amendment overbroad
attack and a Fifth Amendment vagueness attack on an article 90 violation because the
order in question had a valid military purpose and was “sufficiently clear, specific, and
narrowly drawn.”).

a) The order must be a specific mandate to do or not to do a specific act. MCM,
pt. IV, 1 14.c.(2)(b); United States v. Womack, 29 M.J. 88 (C.M.A. 1989) (“safe
sex” order for HIV positive airman was “specific, definite, and certain.”); United
States v. Warren, 13 M.J. 160 (C.M.A. 1982) (ambiguous whether statement
“settle down and be quiet” was order or mere counseling); United States v.
Mantilla, 36 M.J. 621 (A.C.M.R. 1992) (order to “double time” to barracks to
retrieve gear was positive command rather than advice); United States v. Claytor,
34 M.J. 1030 (N.M.C.M.R. 1992) (order to “shut up” on the heels of disrespectful
language about a superior commissioned officer was a specific mandate to cease
speaking and say nothing further).

b) But see United States v. Mitchell, 20 C.M.R. 295 (C.M.A. 1955) (“leave out
the Orderly Room because | don’t want to have any trouble with you” lacks
specificity of meaning and extrinsic evidence can be used to clarify language);
United States v. Beattie, 17 M.J. 537 (A.C.M.R. 1983) (where superiors of
intoxicated accused did not want him at his assigned place of duty, which was the



motor pool, unclarified order to “return to his place of duty and go to work” was
not a clear mandate).

4. Lawfulness of the order is a question of law that must be decided by the military
judge.

a) United States v. Diesher, 61 M.J. 313 (C.A.A.F. 2005) (holding the legality of
an order is an issue of law that must be decided by the military judge (citing
United States v. New, 55 M.J. 95 (C.A.A.F. 2001)).

b) In 2005, MCM, Part IV, para. 14c(2)(a) was amended to clarify that the
determination of lawfulness resides with the military judge, rather than the trier of
fact. The analysis cites United States v. New, 55 M.J. 95 (C.A.A.F. 2001) as the
basis for this change.

B. Knowledge.

1. The prosecution must prove, as an element of the offense, that the accused had actual
knowledge of the order. MCM, pt. IV, 1 14c(2)(e); United States v. Shelly, 19 M.J. 325
(C.ML.A. 1985); United States v. Pettigrew, 41 C.M.R. 191 (C.M.A. 1970) (although
knowledge may be proven by circumstantial evidence, the knowledge must be actual and
not constructive).

2. The prosecution must prove that the accused had actual knowledge of the status of the
victim. MCM, pt. 1V, 1 14c(2)(e); United States v. Young, 40 C.M.R. 36 (C.M.A. 1060)
(voluntary intoxication raised issue of whether accused knew he was dealing with his
superior officer); United States v. Oisten, 33 C.M.R. 188 (C.M.A. 1963); United States v.
Payne, 29 M.J. 899 (A.C.M.R. 1989).

C. Willfulness of Disobedience.

1. Disobedience must be intentional defiance of authority. Failure to comply through
heedlessness or forgetfulness is not “willful” (but it may violate Article 92). MCM, pt. IV,
T 14c(2)(F).

2. Intentional noncompliance, not “flaunting of authority,” is required. United States v.
Ferenczi, 27 C.M.R. 77 (C.M.A. 1958).

3. Voluntary intoxication might prevent the accused from having the willful state of
mind required by Article 91. United States v. Cameron, 37 M.J. 1042 (A.C.M.R. 1993)
(where accused was intoxicated and did not complete the assigned task of cleaning room
by proscribed deadline, members should have been instructed on lesser included offense
of failing to obey lawful order, under Article 92, which does not require willfulness).

D. Origin of the Order.

1. The alleged victim must be personally involved in the issuance of the order. United
States v. Ranney, 67 M.J. 297 (C.A.A.F. 2009) (revocation of driving privileges issued
without the knowledge or involvement of the Base Traffic Officer was not sufficient for
purposes of Art. 90, but did support a conviction under Art. 92).

2. The order must originate from the alleged victim, and not be the order of a superior
for whom the alleged victim is a mere conduit. United States v. Marsh, 11 C.M.R. 48
(C.M.A. 1953) (specification improperly alleged victim as a captain who was merely
transmitting order from the Commanding General); United States v. Sellers, 30 C.M.R.
262 (C.M.A. 1961) (major was not a mere conduit, where he passed on order of colonel,
threw the weight of his rank and position into the balance, and added additional
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requirement); United States v. Wartsbaugh, 45 C.M.R. 309 (C.M.A. 1972) (setting aside
Avrticle 90 violation where the court characterized the company commander’s order as
“predicated upon...a battalion directive™).

E. Time for Compliance. MCM, pt. IV, { 14c(2)(9).

1. When an order requires immediate compliance, accused’s statement that he will not
obey and failure to make any move to comply constitutes disobedience. United States v.
Stout, 5 C.M.R. 67 (C.M.A. 1952) (order to join combat patrol). Time in which
compliance is required is a question of fact. United States v. Cooper, 14 M.J. 758
(A.C.M.R. 1982) (order to go upstairs and change clothes not countermanded by
subsequent order to accompany victim to orderly room, because disobedience to first
order already complete); United States v. McLaughlin, 14 M.J. 908 (N.M.C.M.R. 1982)
(order to produce ID card required immediate compliance).

2. Immediate compliance is required by any order that does not explicitly or implicitly
indicate that delayed compliance is authorized or directed. MCM, pt. IV, 1 14c(2)(9)
(2008 amendment), United States v. Schwabauer, 34 M.J. 709 (A.C.M.R. 1992) (direct
order to “stop and come back here” clearly and unambiguously required immediate
obedience without delay), aff’d, 37 M.J. 338 (C.M.A. 1993). However, when time for
compliance is not stated explicitly or implicitly, then reasonable delay in compliance does
not constitute disobedience. MCM, pt. IV, 1 14c(2)(g). United States v. Clowser, 16
C.M.R. 543 (A.F.B.R. 1954) (delay resulting from a sincere and reasonable choice of
means to comply with order to “go up to the barracks and go to bed” was not a completed
disobedience).

3. When immediate compliance is required, disobedience is completed when the one to
whom the order is directed first refuses and evinces an intentional defiance of authority.
United States v. Vansant, 11 C.M.R. 30 (C.M.A. 1953) (order to return to his platoon and
be there in one and a half hours necessitated immediate compliance, and refusal to comply
constituted disobedience).

4. For orders that require preliminary steps before they can be executed, the recipient
must begin the preliminary steps immediately or the disobedience is complete. United
States v. Wilson, 17 M.J. 1032 (A.C.M.R. 1984) pet. denied, 19 M.J. 79 (C.M.A. 1984)
(lieutenant’s order to “shotgun” a truck, which entailed preparation prior to travel, was
disobeyed when accused verbally refused three times and walked out of lieutenant’s
office).

5. Apprehension of an accused before compliance is due is a legitimate defense to the
alleged disobedience. See United States v. Williams, 39 C.M.R. 78 (C.M.A. 1968).

6. If an order is to be performed in the future, the accused’s present statement of intent to
disobey does not constitute disobedience. United States v. Squire, 47 C.M.R. 214
(N.C.M.R. 1973).

F. Matters in Defense.

1. The order lacks content/specific mandate. United States v. Bratcher, 39 C.M.R. 125
(C.M.A. 1969); United States v. Oldaker, 41 C.M.R. 497 (A.C.M.R. 1969) (order “to
train” given to basic trainee lacked content); United States v. Couser, 3 M.J. 561
(A.C.M.R. 1977) (order to resume training with company was proper); United States v.
Beattie, 17 M.J. 537 (A.C.M.R. 1983) (order to “follow the instructions of his NCO’s”
lacked content).



2.

“Ultimate offense” doctrine.

a) The order requires acts already required by law, regulation, standing orders,
or routine (pre-existing) duty. United States v. Bratcher, 39 C.M.R. 125 (C.M.A.
1969) (order to “perform duties as a duty soldier, the duties to be performed and
to be assigned to him by the First Sergeant” was not a specific mandate but rather
an exhortation to do his duty as already required by law; order to obey the law can
have no validity beyond the limit of the ultimate offense committed); United
States v. Sidney, 48 C.M.R. 801 (A.C.M.R. 1974) (officer’s order to comply with
local regulations on registration and safekeeping of personal weapons should have
been charged under Article 92(2)); United States v. Wartsbaugh, 45 C.M.R. 309
(C.M.A. 1972) (order to comply with battalion uniform directive should have
been charged under Article 92(2)); but cf. United States v. Traxler, 39 M.J. 476
(C.M.A. 1994) (commander can lift otherwise routine duty “above the common
ruck” to ensure compliance but not to merely enhance punishment).

b) Minor offenses may not be escalated in severity by charging them as violation
of orders or willful disobedience of superiors. United States v. Hargrove, 51 M.J.
408 (1999); United States v. Quarles, 1 M.J. 231 (C.M.A. 1975) (holding
maximum punishment cannot be increased by charging disobedience rather than
failure to repair); United States v. Loos, 16 C.M.R. 52 (C.M.A. 1954) (holding
“gravamen” of offense was failure to repair rather than failure to obey lawful
order).

c) Violation of a personal order is punishable as a separate offense if it is given
for the purpose of having the full authority of the superior’s position and rank to
ensure compliance. United States v. Traxler, 39 M.J. 476 (C.M.A. 1994) (willful
disobedience of superior commissioned officer and missing movement); United
States v. Landwehr, 18 M.J. 355 (C.M.A. 1984) (willful disobedience of superior
commissioned officer and failure to repair); United States v. Pettersen, 17 M.J. 69
(C.M.A. 1983) (willful disobedience of superior noncommissioned officer and
AWOL); United States v. Greene, 8 M.J. 796 (N.C.M.R. 1980); United States v.
United States v. Bethea, 2 M.J. 892 (A.C.M.R. 1976); States v. Bivins, 34 C.M.R.
527 (A.B.R. 1964).

3. Repeated orders.

a) If the sole purpose of repeated personal orders is to increase the punishment
for an offense, disobedience of the repeated order is not a crime. United States v.
Tiggs, 40 C.M.R. 352 (A.B.R. 1968).

b) Repeated orders may constitute an unreasonable multiplication of charges.
United States v. Graves, 12 M.J. 583 (A.F.C.M.R. 1981) (dismissing conviction
for willful disobedience of lieutenant’s order that immediately followed and was
identical to order from sergeant, which was the basis of a separate conviction);
United States v. Greene, 8 M.J. 796 (N.C.M.R. 1980) (subsequent orders of
superior commissioned officers merely reiterating original order of petty officer
could not form basis for additional convictions for willful disobedience of
superior commissioned officers); United States v. Bivins, 34 C.M.R. 527 (A.B.R.
1964).

4. Violation of an order that is part of an apprehension constitutes resisting apprehension
rather than disobedience of an order. United States v. Nixon, 45 C.M.R. 254 (C.M.A.
1974) (officer’s order “to leave the . . . room and get into a jeep” was the initial step of an
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apprehension, and disobedience should have been prosecuted under Article 95 rather than
Avrticle 90); United States v. Burroughs, C.M.R. 404 (A.C.M.R. 1974). But see United
States v. Jessie, 2 M.J. 573 (A.C.M.R. 1977) (when already in custody, order to remain in
building to reinforce status was independent lawful command).

5. The order is inconsistent with a service regulation. United States v. Roach, 29 M.J. 33
(C.M.A. 1989) (Coast Guard regulation on drug and alcohol policy).

6. The defense of conflicting orders. United States v. Clausen, 43 C.M.R. 128 (C.M.A.
1971); United States v. Patton, 41 C.M.R. 572 (A.C.M.R. 1969) (“criminal prosecution
for disobedience of an order cannot be based upon a subordinate’s election to obey one of
two conflicting orders when simultaneous compliance with both orders is impossible™);
but cf. United States v. Hill, 26 M.J. 876 (N.M.C.M.R. 1988) (no defense where accused
obeyed neither of the conflicting orders but rather remained in his “rack™).

7. Orders must not conflict with, or detract from, the scope or effectiveness of orders
issued by higher headquarters. United States v. Clausen, 43 C.M.R. 128 (C.M.A. 1971);
United States v. Green, 22 M.J. 711 (A.C.M.R. 1986).

8. Conscientious objection is not a defense to disobedience of lawful orders. United
States v. Johnson, 45 M.J. 88 (C.A.A.F. 1996); United States v. Walker, 41 M.J. 462
(1995); United States v. Austin, 27 M.J. 227 (C.A.A.F. 1988).

9. State of mind defenses may apply. United States v. Young, 40 C.M.R. 36 (C.M.A.
1969).

IX. VIOLATION OF A LAWFUL GENERAL REGULATION / ORDER. UCMJ ART. 92(1).
A. Authority to Issue a General Order. MCM, pt. 1V, 1 16c(1)(a).

1. President; Secretary of Defense; Secretary of Homeland Security; and Secretaries of
the Army, Navy, and Air Force. (NOTE: EO 13397 (14 Oct. 2005) amended the MCM to
change authority to issue a general order from the Secretary of Transportation to the
Secretary of Homeland Security).

2. A GCM convening authority.
3. Aflag or general officer in command.
4. Superiors commanders to (2) and (3) above.

5. To be a lawful general order, the order must be issued as the result of the personal
decision of the person authorized to issue general orders. United States v. Townsend, 49
M.J. 175, 179-80 (C.A.A.F. 1998) (order signed by Acting Chief, Office of Personnel and
Training was issued by the Commandant of the Coast Guard); United States v. Bartell, 32
M.J. 295 (C.M.A. 1991) (general order signed “By Direction™); United States v. Breault,
30 M.J. 833 (N.M.C.M.R. 1990) (general order signed by chief of staff).

B. Regulation Defects.

1. The regulation must prohibit conduct of the nature of that attributed to the accused in
the specification. United States v. Baker, 40 C.M.R. 216 (C.M.A. 1969); United States v.
Sweitzer, 33 C.M.R. 251 (C.M.A. 1963).

2. The regulation must apply to a group of persons that includes the accused. United
States v. Jackson, 46 C.M.R. 1128 (A.C.M.R. 1973) (finding that regulation was intended
to guide military police rather than the individual soldier).



3. The regulation must purport to establish criminal sanctions against individuals rather
than mere guidance. United States v. Green, Army 20010446, 2003 Lexis 137 (Army Ct.
Crim. App. June 6, 2003)(DoD Directive intended to update policies and responsibilities
on drug abuse and prevention held to be general guidance and not punitive in nature);
United States v. Blanchard, 19 M.J. 196 (C.M.A. 1985) (USAFE customs regulation was
directory in nature); United States v. Scott, 46 C.M.R. 25 (C.M.A. 1972) (regulation
establishing drug suppression policy was not punitive order); United States v. Nardell, 45
C.M.R. 101 (C.M.A. 1972) (SOP for club system was predominantly instructional
guidance); United States v. Benway, 41 C.M.R. 345 (C.M.A. 10970); United States v.
Hogsett, 25 C.M.R. 185 (C.M.A. 1958) (instruction interpreting postal laws was not
general order); United States v. Hode, 44 M.J. 816 (A.F. Ct. Crim. App. 1996) (AFI 34-
119 on the Alcoholic Beverage Program was not punitive); United States v. Goodwin, 37
M.J. 606 (A.C.M.R. 1993) (punitive regulation can refer to provisions in nonpunitive
regulation); United States v. Finsel, 33 M.J. 739 (A.C.M.R. 1991) (task force
commander’s “Weapons Safety” letter was punitive in nature), aff’d, 36 M.J. 441
(C.M.A. 1993); United States v. Asfeld, 30 M.J. 917 (A.C.M.R. 1990) (AR 600-21,
including sexual harassment policy provisions, was not a punitive regulation); United
States v. Brunson, 30 M.J. 766 (A.C.M.R. 1990) (AR 600-15, providing guidance on
handling complaints of indebtedness by soldiers, was not punitive); United States v.
Horton, 17 M.J. 1131 (N.M.C.M.R. 1984) (regulation governing contacts with citizens of
communist countries was punitive); United States v. Stewart, 2 M.J. 423 (A.C.M.R. 1975)
(U.S. Army Japan Regulation 190-6 on control of privately owned weapons was not
punitive).

4. ltis not a defense that the regulation was superseded before the accused’s conduct, if
a successor regulation contained the same criminal prohibition and it was in force at the
time of the accused’s conduct, unless it misled the accused. United States v. Grublak, 47
C.M.R. 371 (A.C.M.R. 1973).

5. Aregulation that is facially overbroad may be salvaged by including a scienter or
mens rea requirement. United States v. Bradley, 15 M.J. 843 (A.F.C.M.R. 1983); United
States v. Cannon, 13 M.J. 777 (A.C.M.R. 1982).

6. Local regulations must not conflict with or detract from the scope of effectiveness of a
regulation issued by higher headquarters. United States v. Green, 22 M.J. 711 (A.C.M.R.
1986) (Fort Stewart regulation prohibiting soldiers from “[h]aving any alcohol in their
system . . . during duty hours” was not enforceable because it detracted from the
effectiveness of Army Regulation 600-85); see United States v. Garcia, 21 M.J. 127
(C.M.A. 1985).

7. United States Army, Europe, regulation that prohibited transporting persons without
prescribed travel documents on the Helmstadt-Berlin autobahn in a vehicle with United
States military registration was a “necessary and reasonable implementation by the United
States military of an action required by the treaty and in furtherance of national policy.”
As such, the regulation could be enforced by criminal sanctions. United States v.
Stockman, 17 M.J. 530 (A.C.M.R. 1983) (the accused, assigned to duty with the United
States Forces in Berlin, violated the regulation by engaged in a conspiracy with two
German Nationals to smuggle East German citizens into Berlin).

C. Knowledge.

1. Actual knowledge of the regulation or order is not an element of the crime. United
States v. Tolkach, 14 M.J. 239 (C.M.A. 1982); United States v. Tinker, 27 C.M.R. 366
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(C.M.A. 1959); United States v. Leverette, 9 M.J. 627 (A.C.M.R. 1980), aff’d, 9 M.J. 421
(C.M.A. 1980).

2. For knowledge to be presumed, a regulation must be properly published. United
States v. Tolkach, 14 M.J. 239 (C.M.A. 1982) (Eighth Air Force general regulation not
properly published because it was never received at base master publications library).

3. To be enforceable against service members, local regulations need not be published in
the Federal Register. United States v. Tolkach, 14 M.J. 239 (C.M.A. 1982); United States
v. Academia, 14 M.J. 582 (N.M.C.M.R. 1982).

D. Pleading.

1. A specification is defective if it fails to allege that the order or regulation is “general.”
United States v. Koepke, 39 C.M.R. 100 (C.M.A. 1969); United States v. Baker, 38
C.M.R. 144 (C.M.A. 1967) (specification alleging violation of a specific Division
regulation fails to state offense under Article 92(1)); but see United States v. Watkins, 21
M.J. 208 (C.M.A. 1986); United States v. Watson, 40 C.M.R. 571 (A.B.R. 1969)
(specification alleging violation of a specific “Army” regulation was sufficient;
distinguishing Koepke).

2. The specification need not allege that an accused “wrongfully” violated a lawful
general regulation, because the allegation of the violation itself implies the unlawful
nature of the conduct. United States v. Torrey, 10 M.J. 508 (A.F.C.M.R. 1980).

3. Accused, a recruiter, was charged with violation of a sub-paragraph “6(d)” of lawful
general order by providing alcohol to a person enrolled in the Delayed Entry Program
(DEP). The panel found him guilty of violating the superior paragraph “6” of the same
general order by wrongfully engaging in a non-professional, personal relationship with the
same DEP member. Court held this was a fatal variance because the substituted offense
was materially different from the one originally charged in the specification, and accused
was prejudiced by depriving him the opportunity to defend against the substituted
paragraph of the order. United States v. Teffeau, 58 M.J. 62 (C.A.A.F. 2003).
Additionally, the manner in which the accused violated the regulation must be alleged.
United States v. Sweitzer, 33 C.M.R. 251 (C.M.A. 1963).

E. Proof. At trial, the existence and content of the regulation will not be presumed; it must be
proven with evidence or established by judicial notice. United States v. Williams, 3 M.J. 155
(C.M.A. 1977). In judge alone trials, failure to prove existence of regulation can be cured by
proceeding in revision or by an appellate court taking judicial notice. United States v. Mead, 16
M.J. 270 (C.M.A. 1983).

F. Exceptions. The prosecution must prove beyond a reasonable doubt that the accused’s
conduct did not come within any exceptions to the regulation, once the evidence raises the issue .
United States v. Lavine, 13 M.J. 150 (C.M.A. 1982); United States v. Cuffee, 10 M.J. 381 (C.M.A.
1981).

G. Application. Service member need not be assigned to command of officer issuing general
regulation in order to be subject to its proscriptions. United States v. Leverette, 9 M.J. 627
(A.C.M.R. 1980) (soldier on leave visiting Fort Campbell convicted of violating local general
regulation), aff’d, 9 M.J. 421 (C.M.A. 1980).

H. Misconduct Otherwise Proscribed by Punitive Articles. Neither a general regulation nor an
order may be used to enhance punishment for misconduct already prohibited by the punitive
articles. United States v. Curry, 28 M.J. 419 (C.M.A. 1989) (Article 93 preempted conviction
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under Article 92 for disobedience of an order not to maltreat subordinates). Cf. MCM, pt. IV, {
16e(1), (2) Note.

I. Attempts. Attempt to violate a regulation under Article 80 does not require knowledge of the
regulation; the accused need only intend to commit the proscribed act. United States v. Davis, 16
M.J. 225 (C.M.A. 1983); United States v. Foster, 14 M.J. 246 (C.M.A. 1982).

J. Constitutional Rights. Where a regulation is attacked as unconstitutional or violative of a
statute, “a narrowing construction” is mandated, if possible, to avoid the problem. United States v.
Williams, 29 M.J. 112 (C.M.A. 1989) (“show and tell” regulation, narrowly construed to require
service member to show physical possession or documentation of lawful disposition of controlled
items, did not violate 5th amendment or Article 31).

X. FAILURE TO OBEY LOCAL ORDERS. UCMJ ART. 92(2).

A. The Order. Includes all other lawful orders issued by a member of the armed forces that the
accused had a duty to obey. MCM, pt. 1V, 1 16¢(2)(a).

B. Limitation on Maximum Punishment. The maximum punishments set out in MCM, pt. IV,
16.e. include a dishonorable discharge and confinement for two years for violation of general
regulations and a bad-conduct discharge and confinement for six months for disobedience of other
lawful orders. A note, however, sets out certain limitations in this regard.

1. Anote located after MCM, pt. IV, 1 16e(1) and (2) provides that these maximum
punishments do not apply in the following cases:

a) If in the absence of the order or regulation which was violated or not obeyed
the accused would on the same facts be subject to conviction for another specific
offense for which a lesser punishment is prescribed; or

b) If the violation or failure to obey is a breach of restraint imposed as a result of
an order.

¢) Inthese instances, the maximum punishment is that prescribed elsewhere for
that particular offense.

2. This limitation was commonly known as the “Footnote 5” limitation, because it was
Footnote 5 to the Table of Maximum Punishments in older versions of the MCM.

3. This limitation is only operative, however, where the lesser offense is the “gravamen
of the offense.” United States v. Timmons, 13 M.J. 431 (C.M.A. 1982) (gravamen of the
offense was not being in the authorized uniform in violation of Article 134 rather than
failing to obey order of petty officer); United States v. Showalter, 35 C.M.R. 382 (C.M.A.
1965) (gravamen of offense was not being in the authorized uniform in violation of Article
134 rather than failing to obey a general regulation); United States v. Yunque-Burgos, 13
C.M.R. 54 (C.M.A. 1953); United States v. Buckmiller, 4 C.M.R. 96 (C.M.A. 1952)
(seminal case establishing gravamen test and rejecting a “technical and entirely literal
interpretation of the footnote”).

4. The note’s rationale has been applied to offenses other than Articles 92(1) and 92(2).
See United States v. Battle, 27 M.J. 781 (A.F.C.M.R. 1988); United States v. Burroughs,
49 C.M.R. 404 (A.C.M.R. 1974) (using the maximum punishment provided for resisting
apprehension under Article 95 rather than that for willful disobedience of a superior
commissioned officer under Article 90, of which the accused was convicted).

C. Source of Order. The order may be given by a person not superior to the accused, but the
person giving the order must have a special status that imposes upon the accused the duty to obey.
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MCM, pt. IV, 1 16c(2)(c)(i); United States v. Stovall, 44 C.M.R. 576 (A.F.C.M.R. 1971) (security
policeman).

D. Actual Knowledge. The accused must have actual knowledge of the order. MCM, pt. IV, |
16¢(2)(b); United States v. Shelly, 19 M.J. 325 (C.M.A. 1985) (directive by battery commander);
United States v. Curtin, 26 C.M.R. 207 (C.M.A. 1958) (instruction on constructive knowledge was
erroneous); United States v. Henderson, 32 M.J. 941 (N.M.C.M.R. 1991) (district order governing
use of government vehicles by Marine recruiters), aff’d, 34 M.J. 174 (C.M.A. 1992); United
States v. Jack, 10 M.J. 572 (A.F.C.M.R. 1980) (conviction set aside where accused violated local
regulation concerning visiting hours in female barracks where sign posted at building’s entrance
did not designate issuing authority).

E. Negligent Disobedience Sufficient for Guilt. Failure to comply through heedlessness or
forgetfulness can be sufficient for a conviction under Article 92. MCM, pt. 1V, 1 14c(2)(f); United
States v. Jordan, 21 C.M.R. 627 (A.F.B.R. 1955).

XIl. THE LAWFULNESS OF ORDERS.

A. Presumption of Lawfulness. Orders from superiors requiring the performance of military
duties are presumed to be lawful. MCM, pt. IV, T 14c(2)(a)(i); United States v. McDaniels, 50
M.J. 407 (C.A.A.F. 1999) (order to not drive personal vehicle after diagnosis of narcolepsy);
United States v. Nieves, 44 M.J. 96 (C.A.A.F. 1996) (order prohibiting discussions with
witnesses); United States v. New, 55 M.J. 95 (C.A.A.F. 2001) (order requiring soldier to wear
United Nations blue beret and insignia).

B. Disobedience. A superior’s order is presumed to be lawful and is disobeyed at the
subordinate’s peril. To sustain the presumption, the order must relate to military duty, it must not
conflict with the statutory or constitutional rights of the person receiving the order, and it must be
a specific mandate to do or not to do a specific act. In sum, an order is presumed lawful if it has a
valid military purpose and is a clear, specific, narrowly drawn mandate. United States v. Moore,
58 M.J. 466 (C.A.A.F. 2003). The dictates of a person’s conscience, religion, or personal
philosophy cannot excuse disobedience. United States v. Stockman, 17 M.J. 530 (A.C.M.R.
1973).

C. Valid Military Purpose. The order must relate to military duty, which includes all activities
reasonably necessary to accomplish a military mission, or safeguard or promote the morale,
discipline, and usefulness of members of a unit and directly with the maintenance of good order in
the armed forces. MCM, pt. 1V, 1 14c(2)(a)(iii). The order can affect otherwise private activity.
United States v. McDaniels, 50 M.J. 407 (C.A.A.F. 1999) (order to not drive personal vehicle after
diagnosis of narcolepsy); United States v. Hill, 49 M.J. 242 (C.A.A.F. 1999) (no-contact order
issued by military police had valid military purpose of maintaining good order and discipline in
the military community and to protect the alleged victim while during the investigation); United
States v. Padgett, 48 M.J. 273 (C.A.A.F. 1998) (order requiring 25-year-old service member to
terminate his romantic relationship with 14-year-old girl had valid military purpose); United States
v. Milldebrandt, 25 C.M.R. 139 (C.M.A. 1958) (order to report, while on leave, financial
conditions unrelated to the military did not have valid military purpose).

1. An order that has for its sole object a private end is unlawful, but an order that
benefits the command as well as serving individuals is lawful. United States v. Robinson,
20 C.M.R. 63 (C.M.A. 1955) (use of enlisted personnel in Officers’ Open Mess at Fort
McNair).

2. Punishment.



a) Orders extending punishments beyond those lawfully imposed are illegal.
United States v. McCoy, 30 C.M.R. 68 (C.M.A. 1960) (order to continue extra
duty after punishment imposed under Article 15 already completed).

b) “Extra training” must be oriented to improving the soldier’s performance of
military duties. Such corrective measures assume the nature of training or
instruction, not punishment. MCM, pt. I, { 1g; AR 600-20, 1 4-6b (11 Feb 2009);
see United States v. Hoover, 24 M.J. 874 (A.C.M.R. 1987) (requiring accused to
live in pup tent for 3 weeks between the hours of 2200 and 0400 was unlawful
punishment).

D. Overly Broad Limitation on Personal Right. An order that is “arbitrary and capricious, overly
broad in scope, or to impose an unjust limitation on a personal right” is not lawful. United States
v. Milldebrandt, 25 C.M.R. 139 (C.M.A. 1958) (order to report, while on leave, financial
conditions unrelated to the military was not lawful); United States v. Spencer, 29 M.J. 740
(A.F.C.M.R. 1989) (order to turn over all civilian medical records to military clinic by specific
date was unlawful, because it was broader and more restrictive of private rights and personal
affairs than required by military needs and provided for by service regulation); United States v.
Jeffers, 57 M.J. 13 (C.A.A.F. 2002) (no social contact order with female in unit with whom
accused had adulterous relationship not overbroad).

1. Marriage. Regulations reasonably restricting marriages of foreign-based service
personnel to local nationals are legal. United States v. Wheeler, 30 C.M.R. 387 (C.M.A.
1961) (“a military commander may, at least in foreign areas, impose reasonable
restrictions on the right of military personnel of his command to marry”); United States v.
Nation, 26 C.M.R. 504 (C.M.A. 1958) (six-month waiting period was unreasonable and
arbitrary restraint on the personal right to marry).

2. “Safe sex” order to servicemember infected with HIV is lawful. United States v.
Dumford, 30 M.J. 137 (C.M.A. 1990); United States v. Womack, 29 M.J. 88 (C.M.A.
1989).

3. A service member who violates the terms of a no-contact order is subject to
punishment under either Article 90 or Article 92, without the necessity of proof that the
contact was undertaken for an improper purpose. Public policy supports a strict reading of
a no-contact order. A military commander who has a legitimate interest in deterring
contact between a service member and another person is not required to sort through every
contact to determine, after the fact, whether there was a nefarious purpose. United States
v. Thompkins, 58 M.J. 43 (C.A.A.F. 2003).

4. Personal relationships and contacts. United States v. Hill, 49 M.J. 242 (C.A.AF.
1999) (order to have no contact with alleged victim lawful); United States v. Padgett, 48
M.J. 273 (C.A.A.F. 1998) (order requiring 25-year-old service member to terminate his
romantic relationship with 14-year-old girl lawful); United States v. Nieves, 44 M.J. 96
(C.A.A.F. 1996) (order prohibiting discussions with witnesses, during an investigation,
was lawful); United States v. Aycock, 35 C.M.R. 130 (C.M.A. 1964) (order prohibiting
accused from contacting witnesses concerning the charges was unlawful because it
interfered with right to prepare a defense); United States v. Wysong, 26 C.M.R. 29
(C.ML.A. 1958) (order “not to talk to or speak with any of the men in the company
concerned with this investigation except in line of duty” was so broad in nature and all-
inclusive in scope that it was illegal); United States v. Mann, 50 M.J. 689 (A.F. Ct. Crim.
App. 1999) (order to “cease and refrain from any and all contact of any nature” with
enlisted member with whom the accused allegedly fraternized, which indicated that

3-33



accused’s counsel had unrestricted access, was lawful); United States v. Button, 31 M.J.
897 (A.F.C.M.R. 1990) (order not to go to family quarters, where alleged sexual abuse
victim lived, was lawful), aff’d, 34 M.J. 139 (C.M.A. 1992); United States v. Hawkins, 30
M.J. 682 (A.F.C.M.R. 1990) (order to have no contact with alleged victims and witness,
unless by the area defense counsel, was lawful); United States v. Wine, 28 M.J. 688
(A.F.C.M.R. 1989) (order to disassociate from neighbor’s estranged wife lawful); United
States v. Moore, 58 M.J. 466 (C.A.A.F. 2003) (order “not to converse with the civilian
workers” in the galley was lawful and not over broad when given after the accused
violated a policy limiting interaction between civilian employees and servicemembers).

5. Alcohol.

a) Regulations establishing a minimum drinking age for service personnel in a
command abroad are legal. United States v. Manos, 37 C.M.R. 274 (C.M.A.
1967).

b) A military member may also be lawfully ordered not to consume alcoholic
beverages as a condition of pretrial restriction, if reasonably necessary to protect
the morale, welfare, and safety of the unit or the accused; to protect victims or
potential witnesses; or to ensure the accused’s presence at the court-martial or
pretrial hearings in a sober condition. United States v. Blye, 37 M.J. 92 (C.M.A.
1993).

c) Order not to consume alcohol must have a reasonable connection to military
needs; United States v. Stewart, 33 M.J. 519 (A.F.C.M.R. 1991) (order not to
consume alcoholic beverages to see if the accused was an alcoholic was invalid);
United States v. Kochan, 27 M.J. 574 (N.M.C.M.R. 1988) (order not to drink
alcohol until 21-years old was illegal).

6. Loans. Orders restricting loans between service members may be lawful, if there is a
sufficient connection between the military’s duty to protect the morale, discipline, and
usefulness of its members. United States v. McClain, 10 M.J. 271 (C.M.A. 1981)
(upholding conviction for violation of a regulation prohibiting loans between permanent
party personnel and trainees at Fort Jackson); United States v. Smith, 1 M.J. 156 (C.M.A.
1975) (regulation prohibiting all loans for profit or any benefit without consent of
commander, without a corresponding military need, was invalid as too restrictive); United
States v. Giordano, 35 C.M.R. 135 (C.M.A. 1964) (order fixing a maximum legal rate of
interest on loans among military members was lawful).

7. Writing checks. United States v. James, 52 M.J. 709 (Army Ct. Crim. App. 2000)
(order “not to write any more checks” was lawful). Contra United States v. Alexander, 26
M.J. 796 (A.F.C.M.R. 1988) (order “not to write any checks” was much too broad to be
considered valid).

8. Regulations may proscribe the use of customs-free privileges in Korea for personal
gain or profit. United States v. Lehman, 5 M.J. 740 (A.F.C.M.R. 1978).

9. As long as not unreasonable and not unduly humiliating or degrading, an order to
produce a urine specimen under direct observation is lawful. Unger v. Ziemniak, 27 M.J.
349 (C.M.A. 1989).

10. Order to cooks to shower before reporting to work in the galley was lawful. United
States v. Horner, 32 M.J. 576 (C.G.C.M.R. 1991).



11. Regulation prohibiting transportation of persons without prescribed travel documents
on the Helmstadt-Berlin autobahn between former East and West Germany in a vehicle
with United States military registration was lawful and was not a violation of human rights
or the Thirteenth Amendment. United States v. Stockman, 17 M.J. 530 (A.C.M.R. 1983).

12. Regulations requiring members of the service to obtain approval from their
commanders before circulating petitions on military installations are lawful. Brownv.
Glines, 444 U.S. 348 (1979) (Air Force had substantial governmental interest unrelated to
the suppression of free expression; while 10 U.S.C. § 1034 ensures that individual
servicemen can write to 