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OVervieUJ of Contents 

The Advocate anphasizes trial advocacy this rronth with its lea::l 
article by Major Estele Elkins and in "Side-bar." Major Elkins, relyin:.;J 
on his extensive experience as both an cdvocate am a judge, prO<Jides an 
informative and entertainin;:J viewpoint on the role of trial defense 
counsel. The "Side-bar" offers counsel a "back to basics" refresher on 
sane essential advocacy skills. Our second article by Captain Peter 
Huntsnan discusses the constitutional issues raised by Article 125's 
prohibition of consensual scrlany. The Ethics Round.table addresses the 
troublesane area of definin;:J a defense counsel's ethical duty when 
confronted with a defective specification. 

* * * 
The .Advocate encourages the subnission of articles by our readers. 

we are pleased to publish articles subni ttoo by our rea::lers, many of 
whan speak fran a unique perspective and can offer fresh insights on 
defense cdvocacy. 

* * * 
Additional copies of our special issue "Project: The Administrative 

Consequences of Courts-Martial" (Vol. 14, No. 4) are available upon 
request. Sufficient quantities are available to furnish copies to all 
legal assistance.officers. 

Staff Notes 

The .Advocate welcanes to the staff Captains Marcus c. M~arty and 
Brema L. Lyons. Captain Gunther o. Carrle is now the Mancgin;:J Edi tor of 
The .Advocate. 
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SfY1E OBSERVATIONS ON CREATIVE DEFENSE AfNOCACY 

By MajoP Estet E. Etkins, JP.* 

MAR. 
AUM. 
MAR. 

AUM. 

My Lord AlllOOrle, is Harry Hereford armed? 
Yea, at all points, and longs to enter in. 
The Duke of Norfolk, sprightfully and bold, 
Stays but the summons of the appellant's 
vJhy, then, the champions are prepared, and 
nothing but his majesty's approach. 

trum
stay 

pet. 
for 

Shakespeare, Richard II, I, iii, 1-5. 

I. Introouction 

Military defense counsel have enjoyed ? perceived experience advan­
tage over their prosecution counterparts since the advent of the u.s. 
Army Trial Defense Service. This advantage is rapidly dwirrlling with 
the necessary assignment of fledgling attorneys to trial defense assign­
ments directly fran the JAG Basic Course arrl with the development of the 
Trial Counsel Assistance Program. 

What would otherwise be merely a return to the pre-TDS status quo, 
has been exacerbated by a significant change in the criminal justice 
substantive arena. The policy thrust of the Military Rules of Evidence, 
coupled with a new aura emanating fran the Court of Military Appeals, 
curtails the continuation of "technical" defense victories. 

While these atmospheric charges create initial obstacles for a new 
defense counsel, they also pranise a renaissance of creative advocacy 
skills. Acquittals must now cane, not fran goverrnnent pretrial errors or 
defects, but through resourceful, imaginative defense advocacy grounded 
upon the facts of a specific case. 

*Major Elkins received a B.A. fran Virginia Military Institute, am a 
J .D. fran Washington and Lee University. He is currently serving as a 
military judge at Fort Benning, Georgia. His previous service includes 
two years as senior defense counsel in Panama. 
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There are many books detailirq advocacy techniques.l All should be 
eagerly read by aspirirq defense counsel. Yet, few of these publications 
discuss advocacy in a military context. 

Military advocacy is born of courtroan experience. Time and error 
are its midwife. This painful process can be eased by the occasional 
balm of experienced advice. 

II. Practical Advocacy 

The world of the military defense counsel is unique, peopled with 
stran;Je figures that have no parallel in a normal civilian jurisdiction. 
These peculiar features of the military justice process offer chances to 
dispose of charges by rooans other than court-martial, or, at worst, reduce 
the level of the proceedings. Astute defense counsel grasp these chances 
to benefit the accused. 

For example, the convenirq autrority, often maligned by civilian 
authors as one bane of military justice, actually affords the defense 
advocate ~portunities unavailable to a,civilian defense attorney. 

1. The followirq nonexhaustive list of books may be of benefit to a 
defense counsel interested in developing his advocacy skills: 

F. Bailey arrl H. Rothblatt, Fundamentals of Criminal 

Advocacy (1974). 


F. Bailey arrl H. Rothblatt, Cross-Examination in Criminal 

Trials (1978). 


H. Rothblatt, Success Techniques in the Trial of Criminal 

Cases (1961}. 


R. Givens, Advocacy, 'file Act of Pleading a Cause (1961). 

L. Schwartz, Proof, Persuasion, arrl Cross-Examination 

(1973}. 


G. Shadoan, Law arrl Tactics in Federal Criminal Cases 

(1964}. 


F. Welkman, The Act of Cross-Examination (1931). 
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A civilian attorney, hopin;:;i to quench prooecutorial sparks before 
conflagration, can go only to the prosecutor. Military defense counsel 
may go, like a supplicant, hat in harrl, to the convenin;:;i aut.OOrity prior 
to dealing with the prosecutor. Admittedly, the military prosecutor 
nonnally lacks that degree of discretion in disposiTYJ of charges canrcon 
to civilian prosecutors. But the oovantage still lies with a military 
defense counsel. · 

In order to capitalize upon the convenin;:;i aut.OOrity's role, a new 
defense counsel must becane "of" as well as "in" the anny. Hours set 
aside for participation in battalion, brigade or other unit trainiTYJ 
activities, presence at unit officer calls and 5ocial functions, or 
participation in physical trainiTYJ arrl sports prCX]rams will pay divid­
errls when the court-martial convening authority is undecided as to dis­
position of charges against your client. 

This does not imply any sort of improper or sycophantic action by 
defense counsel. Any officer's recanrnerrlations to a canmarrler are weighed 
by the canmander in te:rms of the officer's credibility, both as an officer 
arrl a technician. Sincere interest arrl participation in the conveniTYJ 
authority's unit functions enhance one's credibility arrl may indirectly 
benefit the accused. 

More direct benefits accrue fran the defense counsel's relationship 
with other members of the Staff Judge .Advocate Off ice arrl CID or Military 
Police personnel. Many new TOO counsel succumb to the "them arrl us" atti­
tude with respect to other actors in the military justice drama. This 
attitude fosters role playin;:;i, which inevitably hardens underlyiTYJ suspi­
cions or distrust. 

A wise defense counsel maintains a clooe professional relationship 
with the Staff Judge .Advocate. Indeed, the Staff Judge .Advocate may be 
the most experienced arrl knowledgeable criminal lawyer in the office. 
Only an irrrnature attorney wruld jeopardize this source of information. 

As with the conveniTYJ aut.OOrity, defense counsel's relationship with 
the Staff Judge .Advocate can be streTYJthened through regular, enthusiastic 
participation in office activities, includiTYJ physical trainin;J, CBR, 
weapons qualifications, arrl other programs. Defense counsel shruld, to 
the fullest extent consistent with their primary defense duties, support 
all SJA operations. 

Other manbers of the SJA office deserve equally courteous, respectful 
treatment. Acrirocmy between trial arrl defense counsel serves no purpose. 
Their relationship stnuld be adversarial in the courtroan only. Too 
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frequently, defense counsel injure the accused through rash pretrial 
behavior which goads trial counsel into extraordinary preparation for 
trial. 

Virtually all g::xx1 courtroan advocates remain on friendly terms with 
their adversary outside the courtrocrn' s dark and bloody ground. Indeed, 
a new defense counsel can learn a great deal fran an experienced prosecutor 
who has just derrolished the defense case. A court-martial post-mortem 
between trial am defense counsel is i1waluable, especially for the more 
inexperienced of the two. 

There is, however, a requirement to use discretion in those places 
where one's client might misconstrue a cordial relationship between 
counsel. A soldier facirg serious charges, fims scant solace in the 
fact that his defense counsel and the prosecutor appear to be good friends. 
Solace is even rarer after conviction. Thus, the ooversarial relationship 
must remain intact whenever the appearance of impropriety may be a factor. 
As a general rule, even the use of first names should be avoided while 
the accused is present. 

An ooversarial attitude toward CID or other law enforcement personnel 
is counterproductive. Defense counsel who earn the respect of those men 
am wanen have a priceless courtroan edge. Respect can be earned several 
ways. The most obvious route is through zealous, but fair representation 
of the accused in the courtroan. Several hard won acquittals in serious 
cases garner sanetimes gnidgirg but genuine respect. Consequently, law 
enforcement personnel are more cpen with the defense. They will frequent­
ly volunteer helpful infonnation and will generally function as a true 
criminal investigator, rather than a bloodhound for the prosecution. 

Rap}'.X)rt can also be developed through simple everyday contact. 
Investigators am military police should be treated like professionals. 
Basic leadership skills are important. Many investigators, especially 
the younger ones, are still learnirg_ their craft. Occasional tactful 
oovice fran defense counsel as to how they can improve their courtrocrn 
demeanor or in~estigative skills usually elicits surprised appreciation. 
Expressing a sincere personal interest in their personal lives, families, 
am aspirations, just as a good camnamer does toward his men, will yield 
pleasant results. 

Croos-examinirg a CID agent who respects the cross-examiner uncovers 
much roc>re favorable results than those obtained fran a malevolent agent 
eager for an openirg to stike back. The practical impact on oovocacy is 
obvious. 
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A defense counsel's dealirQs with all of the above individuals are 
expos~ to public view. The relationships serve as a foundation, either 
fragile or unshakable, for future actions with respect to the accused. 

III. Relationship With The Accused 

DealirQs with an accused are not subject to public view. An accused 
is the raisen d'etre for defense counsel. All other considerations are, 
subject to rigid ethical stardards, subservient to one all-powerful duty 
of the defense counsel to the accused. Trial counsel dwell in a wonder­
fully ordered world where justice is the touchstone. Sanewhere far 
removed in a cluttered, shadowed world, the defense counsel raises his 
advocacy shield arrl broadsword to champion his client's cause above all 
things. 

The object of this noble callirQ is likely to appear in the garb of 
an illiterate unfortunate with a fetish for falseOOods and a burnirQ 
hatred for all thirQs uniformed, includirQ his defense counsel. He may 
also appear as a field grade officer of impeccable pedigree. 

Whatever the accused's garb, the defense counsel's duty never 
changes. During the inltial interview with the accused, defense counsel 
must mold a relationship of understardirQ, if not trust. There are many 
important aspects to the initial encounter with an accused. Various 
interview checklists arrl fonns are available to srrooth the process•. New 
counsel will profit fran their use. 

First impressions, as the cliche goes, are lastirQ ones. Defense 
counsel should evince consideration arrl concern for the accused's plight. 
Encourage the accused to tell his entire side of the story. If capable, 
the accused should also write a canplete statement detailing everythirQ 
that he knows about the situation. In all cases, defense counsel should 
investigate the charges before seeing the accused. If that isn't pos­
sible, at least obtain copies of any statement or charge sheets. 

Even limited pre-interview preparation impresses the accused with 
the fact that defense counsel is actually concerned with his welfare. 
Advance preparation also alerts the defense counsel to discrepancies in 
the accused's story which merit further investigation. Fran the very 
outset, defense counsel shoold be alert for any theme to be ultimately 
distilled through the closirQ argl.Ullent. 

Throughout the investigation arid subsequent interviews of defense 
ard other witnesses, a defense advocate never forgets that "the only 
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thirg that is different fran one time to another is what is seen and what 
is seen depends up:m how everyl:x:rly is doing everything. 11 2 

At the conclusion of the initial interview with the accused, a 
trorough defense counsel is usually on the spoor of "how everyl:x:rly was 
doing everything." The track will be irregular, blurred, purposefully 
obliterated at places, but always leadirg toward ttnse thirgs which a 
successful defense counsel must learn. In exchange for the beginnirg of 
an crlvocacy trail, the accused soould be convinced that his counsel will 
do everything ethically pennitted in his behalf. He should also be aware 
that the defense counsel is in firm control of the case. 

IV. Choice of Forum 

As trial approaches, the defense counsel corrlucts his investigation, 
arrl begins to make final trial preparation. After havirg discussed possi­
ble court canposition with the accused, the defense counsel should, at a 
reasonable time prior to trial, notify the trial counsel as to court 
canposition. 

Many factors influence this choice. Experienced defense counsel, 
familiar with the "track record" of a wrticular military jury or judge 
can provide valuable insight for a green 'defense counsel. Before select­
irg court canposition, sane thought must be given to probable trial 
strate;Jy, for forum choice may be affected by strategy. Conversely, 
forum choice might influence strategy. 

As a general matter, purely military offerrlers fare best in bench 
trials before a military judge alone. Military judges are mature indivi­
duals whose prospective is broader than that of a special court-martial, 
canposed, for example, of lieutenants arrl captains deliberating the fate 
of a private d1arged with disrespect to his canpany camnarrler. As implicit 
in the example, camron sense is often the touchstone of forum choice. 

There are areas, nevertheless, where camron sense doesn't always 
help. Statistics support the conclusion that military judges impose 
discharges irore frequently than juries. Alttnugh this observation is 
based only on personal experiences, military judges are irore apt to 
conclude guilt in contested cases of a non-military offense nature. 

2. G. Stein, "Canposition or Explanation," in Selected Writings of 
Gertrude Stein, at 456 (1946). 
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Given the dearth of reliable rules in selecting court canposition, 
defense counsel participation in local military activities may reveal the 
attitudes arr] proclivities of potential court members. 

v. Final Witness Preparation 

After making a forum selection arrl praviding apprcpriate notice, 
final witness preparation loans on the agenda. Witness preparation, 
accurately, if pejoratively, described by sane as witness rehearsal, is 

·essential to a successful defense. Experienced defense counsel treat all 
witnesses as Ctnpin treated his piano: ". • • like a gentleman. He 
never gives it a note that it cannot sing, he is always scrupulous toward 
its whims, he imulges it like a spoilt child. 11 3 

If conditions pennit, witnesses should be prepared on the actual wit­
ness starrl where they will finally testify. Preparation of defense 
witness includes anticipated cross-examination. Surprise is an unwelcane 
guest in the courtrocm. Adequate preparation withdraws the invitation 
for fatal surprise. 

Witness preparation can be averdone. If ro, the crucial elements of 
sincerity and spontaneity may suffer. Shrewd defense counsel view all 
witnesses with a jaundiced eye. Unless they materially help in attaining 
defense trial objectives, they should not be called. 

One problem that a defense counsel inevitably encounters is the 
"lying buddy." If a witness is lying, ethical considerations obviously 
preclude calling him as a witness. On an entirely practical level, if 
the lie is patent to the defense counsel, it may alro be to the jury. 
A witness who appears to be untruthful is usually disastrous to whichever 
side puts them on the stand. 

VI. Motion Considerations 

Defense counsel credibility is also involved in motion practice 
during pretrial sessions. New defense counsel are usually enarrored with 
motions. There is sanething pleasantly talismanic about intoning those 
sacred words: "Your Honor, I move to ••••" The love affair may be a 
bitter one. 

3. A. Syrrons, "Christian Trevalga," in Spirtual .Adventure, The Collected 
Worlds of Arthur Symons, reprinted ·in Greet, F.dge, aoo Monroe, The Worlds 
of Fiction, at 49-61 (1964). 
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In light of the plethora of motions available in alrrost every case, 
mature defense counsel carefully nurture only those which have a reason­
able likelioooo of bloaninJ, either at the trial or appellate level. 
The "likelihood" is usually premised upon the peculiarities of a specific 
judge, factual strenJth of the motion, or whether the legal issue is one 
which, as appellate attorneys like to say, is "moving." Not making such 
a motion when the issue is peminJ before appellate courts signals 
incanpetence, or its harrlmaiden, carelessness. Careful study of advance 
sheets am granted issue st.mnaries distributed by both IDS am the Govern­
ment Appellate Division assures care in this area. 

On the other ham are those motions made just because they exist. 
Sane defense advocates favor this scattergun approach. There are practi ­
cal drawbacks. Motions which are sent aloft, flutterinJ sanewhere below 
frivolous clouds, harm the accused. A military judge is the leadinJ 
actor in a court-martial. In a contested jury case, his interplay with 
counsel is weighed by the court members. They study his nuances and if 
toose signals, subtle am suppressed as they may be, are unfavorable to 
the defense, the accused is in hann's way. 

Defense counsel can apply a simple test before sendinJ up the motion 
balloon: what is the objective of the motion? The answer to that question 
may forestall frivolous motions, which have no place in the skilled 
defense advocate's arsenal. 

Motions, when made after mature oonsideration, should be made in the 
form of eoncise statements of relief sought, the issue involved, and the 
present state of the law. Written briefs, again ooncise am well-written, 
enhance the viability of a motion. 

A viable motion soould be made with both trial am appellate oon­
siderations in mind. As an example, if the court denies a defense motion­
in-limine, am that denial practically precludes the accused fran testify­
inJ, astute defense counsel familiar with United States v. Cofield,4 
will, as a minimal measure, seek reconsideration of the ruling prior to 
the presentation of the defense case. 

4. United States v. Cofield, ll M.J. 422 (CMA 1981). See also United 
States v. Cook, 608 F.2d 1175 (9th Cir. 1979), at 1186, where the court 
advises that in order to preserve the issue for review, "a defemant must 
at least, by a statement of his attorney: (1) establish· on the record 
that he will in fact take the stam am testify if his challenJe convic­
tions [or other in-limine matters] are excluded: and (2) sufficiently out­
line the nature of his testimony so that the trial court and reviewinJ 
court can do the necessary balancinJ contemplated••••" 
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Despite the frequent importance of motion practice for appellate 
purposes, appellate victory is a pyrrhic one. The accused, having already 
served at least one year of confinement, doesn't share the philosophical 
vindication experienca:l by his defense counsel. The place to win a court­
martial is in the courtrcx:rn. 

VII. Trial Considerations 

Only there, before a stern judge and the discerning eye of a military 
jury, can defense counsel practice their craft to the limits of creative 
ability. 

Once in the courtrcx:rn, nothin;J stnuld be left to chance. Ixme 
properly, every gesture, every word, every witness, is calculated to 
proouce results leadin;J to a decision to acquit. Ibne improperly, the 
defense presentation is a discordant reaction to the stately pavane 
perfonned by the goverrment. 

There will ~ occasional instances where a blunderbuss defense may 
~ the only alternative. But most acquittals result fran an integrated 
defense linked to a simple factual, evidentiary, or legal theme. Once 
this central motif is chosen, all efforts should focus on using the motif, 
perhaps s:::methin;J as basic as pr011ocation in an assault case, to seize 
the initiative fran the trial counsel. 

Sane seasona:l defense advocates seriously urge doin;J sanethin;J so 
trivial as moving the lectern or counsel table fran the position where 
trial counsel has placed it. The object is to. soow the jury that the 
defense, 
extreme, 
jury, ev

not the trial counsel, is in control 
the example reflects a significant point: 

erything is advocacy. 

of the 
once 

situation. 
in front 

While 
of the 

VIII. Voir Dire 

Voir dire is the first stage call before the jury audience for the 
defense counsel. Only a few defense counsel use voir dire skillfully.5 

5. See A. Gin;Jer, Jury Selection in Criminal Trials (1977). For an 
exotic approach to voir dire, see J. Burke, Jury Selection: The TA System 
For Trial Attorneys ( 1980) • For a useful treat:roont of voir dire in a 
specific military setting, see Trecker and Rosenberg, Developing An 
Effective Relationship Between Defense Counsel and Court Members l)Jring 
Voir Dire Examination, 10 The Advocate 250 (1979). 
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Voir dire functions in two separate dimensions. First, voir dire grants 
an advocate an early cpportunity to develope rapport arrl credibility with 
the court members. Secord, the prOC'edure pennits limited exploration of 
the fact finder's preconceptions arrl disposition. 

Voir dire cannot be an aftertoought. Witrout trorough preparation, 
it is merely a waste of court time. In its first dimension, voir dire 
penni ts a skilled advocate to implant trose concepts which must genninate 
in the mirrl of the fact finder. At the same time, the court member has 
an cpportuni ty to assess the defense counsel. lbes he or she appear 
credible? Is counsel confident and at ease? lbes the advocate' s military 
appearance help or hann the accused? Personal appearance preferences of 
counsel are of no importance. One's duty to do all thin;;Js to benefit the 
accused transcerrl mere personal likes or dislikes, ard dictate strict 
adherence to the highest standards of military appearance arrl daneanor. 

One caution need be observed in attemptin;;J to use voir dire as an 
active vehicle for advocacy. Know the military judge. A step over his 
bourrlary may result in a rebuke with adverse credibility consequences. 
Nevertheless, the line should be etched as thinly as possible. If defense 
counsel develops favorable ethos with the' court-members durin;;J voir dire, 
the acquittal equation loses sane canplexity. ~~~~ 

Hawtoorne once allegoziroo the human heart "as a cavern; at the 
entrance there is sunshine and flCMers growing about it. You step within 
but a srort distance, am begin to fird lourself surroonded with a terrible 
glean, ard nnnsters of divers kinds." These "divers nnnsters" may be 
stalked in voir dire' s secorrl dimension. · 

Many defel"L'3e counsel serd questionaires through trial counsel to 
court members prior to trial. Field personnel files are also available 
for pretrial study by defel"L'3e counsel. Unfortunately, these easy meth:xls 
seldan surface significant infonnation. 

Significant targets of voir dire are relatively obvious. For a 
defense counsel defend.in;;) a rape case, the fact that a court member's 
teenaged daughter was once raped is nice to know. Other less obvious 
areas of if'XlUiry include court members' familiarity with arrl opinion of 
potential witnesses, attitudes toward the offense, punitive philosophy, 
arrl many other areas limited only by defense counsel's imagination arrl 
the military judge's whims. 

6. N. Hawtoorne, The American Notebooks, at 18 (1932). 
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Pbove all else, the defense counsel must never forget that throughout 
this limited reconnaisance of the mioo, the court members are also appais­
in;J counsel. Here, the two dimensions merge. If the defense counsel 
establishes his sincerity, its corona will brighten what lies ahead. 

Sincerity permeates all that an effective defense counsel does. A 
single false note during voir dire, or elsewhere in the trial, may destroy 
all chances for an acquittal:-!f we substitute "defense counsel" for 
II instrumentalist aOO Singer f II the following passage is a treasure trove 
of advocacy advice: 

• • • the instn.unentalist as well as the sin;Jer has a 
psychologically sensitive medium at his disposal: so 
the value ard dan;Jers of personal feelin;J are the same 
for the one as the other. As long as personal feeling 
is concentrated on the musical content, i.e.: the 
significance of the piece, it is the very nerve aoo 
'drive' of the artist's work. It is the dynamism 
which makes him create the audible symbol in the way 
that seans to him clearest, rrost fully perceivable, 
most impressive. This is intense conception, which 
makes for the utrrost power of musical expression. 

Every tension ard movement in the frame of created 
time seans like a personal erotion, but one that 
lives apart fran the concerns of the actual 
delivery.? · 

A successful defense case necessarily canes fran an advocate's legal 
knowledge, experience, head, aoo heart, regardless of personal feelirYJ 
toward the accused or the crime. 

IX. q:>ening Statement 

One fundamental tenet of any form of instruction is that the instruc­
tor must first gain the attention of the student. Opening statements 
offer defense counsel a perfect medium for application of the tenet. In 
essence, an cpening statement instructs the student jury about the book, 
or case, which they are about to open. Consequently, waiving opening 
argument is usually bad practice. · 

7. s. Langer, Feeling aoo Form: A Theory of Art, at 145-46 (1953). 
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As many coonsel have learned fran a military judge, opening state­
ments are not "arguments." Yet, no other stage of the trial serves 
creative defense advocacy so well. The defense statement even follows 
that of the goverrrnent, giving the defense a rare opportunity for the 
last word, ephemeral as it may be. 

Despite the "argument" limitations imposed on the q;>ening statement, 
defense counsel can create an atmospheric rrood which may last throughout 
the trial. The key 1ies in animating legal concepts. Defense counsel 
can freely discuss concepts which will control the outcane, such as 
presumption of innocence an:1 burden of proof, both canrron aoo central 
elements to all courts-martial. 

If the defense counsel, through creative imagery aoo presence, can, 
like an alchenist, make dross into gold by breathing life into abstract 
legal concepts, only gocxj things follow. Words, the defense counsel's 
broadsword, always convey less to others than the things represented by 
the words. Defense coonsel 's creative imagination must bridge this 
conceptual abyss. 

There are many ways to make the word flesh. To be effective, .the 
method chosen must canplement the defense counsel's personality and style. 
One successful example simply synoblizes the tenn "presumption of inno­
cence" as a silver unifonn worn by the accused alon;;J with his class "A" 
unifonn. Before a fin:ling of guilt may occur, that unifonn of innocence 
must be shredded by the prosecutor's evidence. Variations are errlless. 
Delivery arrl creativity are the passwords. 

Merely intoning a cliched litany replete with legal phrases after an 
aggressive prosecutor's openin;;J statement only provides the prosecutor 
with a few last minutes for organization. Unless the defense openin;;J 
statement whispers insistently in a court member's ear throughout the 
prosecutor's case-in-chief, the opening statement is a hollow shell. 

Sane defense coonsel prefer to reserve their q;>ening statements until 
the openin;;J of the defense case. While justified under sane conditions, 
reserving q;>ening usually reinforces the impact of the government's case. 
A canpetent prosecutor's opening statement will move the court members 
toward a conclusion of guilt. Defense counsel can restore the essential 
presumptive balance bya stron;;J opening immediately after the prosecutor's 
statement. 

There is also a danger in the conception of a court-martial as being 
canposed of two distinct parts: the goverrrnent aoo the defense cases. 
For the creative defense cdvocate, the entire coort-martial is the defense 
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case. Therefore, reservin;J openin;J statement violates the marrlate of 
total advocacy. Unless irmnediately countered, the goverrrnent' s openin;J 
statement will establish an unshakable tone for the trial. 

Defense counsel's opening statement should be an unlatched shutter 
clatterin;J throughout the otherwise tidy structure of the government's 
case-in-chief. Every court member, or at least m::>re than one-third of 
them, must constantly hear "the busy claw of sane midnight m::>le in the 
ground. 11 8 

x. All The \'brld 's A Stage 

As the court-martial develops following opening statements, success­
ful crlvocacy doesn't denote constant oral exercise. In fact, there may 
be times when a prudent defense counsel capitalizes upon circumstances 
arrl the dificulties of· the trial counsel. Sane military judges anger 
easily. If their anger is directed toward trial counsel, as it often 
is, the best defense tactic is to let the judge becane an advocate. At 
the same time hc:Mever, defense counsel must .be scrupulously fair with 
trial counsel. Inexperienced or truly aggressive trial counsel are a 
boon for the defense, so long as defense counsel impresses the jury as a 
fair, evenharrled advocate. 

Sane of a trial's m::>st influential evidence canes fran what is left 
unsaid, both by witnesses and in counsel arguments. Although difficult 
to achieve, emphasis by anission or silence is highly effective. Hemin;J­
way reorganized this when he noted that "the di~nity of an iceberg is 
due to only one-eighth of it bein;J above water." Cautious application 
of this device will also avoid the dan;Jerous terrlency to "talk down" to 
court members. Unlike many civilian juries, court-martial members are 
perceptive arrl highly educated. 

Tales about imprudent cross-examination are legion. Nevertheless, 
defense counsel violate this basic rule of cross-examination. Never, 
never cross-examine beyorrl those areas essential to the defense objective. 
When the object is obtained, cease fire. Defense counsel unwisely derron­
strate a reluctance to simply say, "The defense has no questions of this 
witness." 

8. H. Melville, Pieire or The Ambiguities, at 358 (1949). 

9. E. Hemingway, Death in the Afternoon, at 192 (1955). 

326 




Other fundamental errors include the sutmission of d~ntary 
evidence containing information damaging to the accused. In one recent 
general court-martial, defense counsel offered the accused's medical 
records. The accused was charged with rape, and his credibility was very 
much at issue. Buried in the medical records was a reference to the 
accused's involvement in illegal drug use. Fortunately, a highly ethical 
prosecutor noted the problem outside the presence of the jury, an::1 the 
records were retracted prior to sutmission to the jury. Even superb 
advocacy cannot atone for careless errors. 

Everything that fills the void between the defense opening statement 
arrl final argument serves but one purpose - to pro.ride fuel for the 
closing argument. Every question, direct and cross, arrl every witness, 
defense or goverrment must be directed toward this one pivotal purpose. 

Unless defense counsel has attained the respect of the court members 
through sincerity an::1 demeanor as an officer an::1 attorney, closirg 
arguments are futile gestures. Therefore, all that a defense counsel 
does or fails to do must be done in light of the court members' unwavering 
appraisal. 

While this may seem difficult for a new counsel, the simple solution 
lies in maintaining a dignified, sincere attitude tCMard all actors in 
the courtroan drama. Of course, this precept srould not an::1 does not 
restrict the fervor arrl intensity of advocacy. But there is no place 
for belittlirg, badgeriIYJ, or haughtiness toward witnesses or opposirg 
counsel. 

There finally canes a time for the defense to rest, despite F. Lee 
Bailey's assertion to the contrary. Although not collectively as guilty 
as newly minted trial counsel, defense counsel often manifest fear about 
concluding their case. They drag in a few I'OC>re tepid witnesses while 
court members begin to shift irritably in their seats. At best, the 
process dilutes the defense case. 

Rrevity is a laudatory trait in a defense counsel, both in oral 
arguments arrl witness presentation. Th::>rough pretrial preparation should 
assuage any fears of leavirg sanethirg out. Rest when the case is 
concluded. Rest with satisfaction and conviction. Defense counsels' 
credibility suffer while they hesitate before the jury by shufflirg 
nervously through jumbled papers as the judge kin::1ly inquires if they 
have concluded their case. 
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XI. Instructions 

Few defense counsel employ tailored instructions to their maximum 
effect.IO A pr~rly tailorErl instruction pleases the military judge by 
savin;;i him work. More important, a tailored instruction, if ooopted by 
the military judge, personalizes the accused to the jury and, parentheti ­
cally, enhances defense credibility. Tailored instructions, particularly 
those cataloging factors favorable to the accused also force the govern­
ment into a defensive posture prior to their imperrlin;;J closin;;i argument. 

Counsel often underestimate the impact of instructions on court 
members. Court members, especially new ones, adhere to instructions 
almost religiously. Deviations usually benefit the actused, except in 
cases involvin;;i mental canpetency or entrapment. In any event, defense 
counsel should incorporate sane instruction language in their closing 
argument. Creative language avoids any problem of interference with the 
judge's sole instructional role. Later, explicit rendition by the mili ­
tary judge of concepts touched upon by the defense counsel reinforces 
all important credibility. 

XII. Creative Closing Arguments 

Closing arguments may be flamboyant, urbane, evangelical, witty, or 
any variant thereof. Acquittals flow fran any style argument if there 
is one additional element - sincerity. 

Sincerity is the hallmark of effective closin;;i arguments. Coupled 
with sincerity, creative advocacy yields a high acquittal rate. A 
creative oovocate makes all . thin;;is into sanething possessing form arrl 
substance, alive arrl discernible to the court members' touch. If the 
defense counsel does his job creatively, closin;;i arguments, like the 
poet's pen, grasp legal concepts arrl "turns them to shapes, arrl give to 
airy nothing, local habitation am a name. 11 11 

10. Fletcher, Instructions - An Under-Utilized g;>portunity For Advo­
cacy, 10 The Advocate 8 (1978). 

11. W. Shapespeare, A Midsurrmer Night's Dream, v, i, 15-17. 
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Rudimentary oral skills must be masterErl. Absent being blessed with 

a natural flair for creative speaking, there are no easy paths. Sane 
things that may help include frequent reading aloud, videotape rehearsals, 
controllinJ distracting mannerisms, and thorough preparation. Participa­
tion in amateur drama proouctions .increases J;X)ise arrl confidence. There 
is, after all, much of the actor in a good trial attorney. 

But crlvocates, like.actors, can never be found obviously actinJ. 
Again, sincerity is the shiboleth. Eye contact with every member of the 
court is essential. Phrases such as "the defense believes • • • , the 
defense contends • • • , the defense theory," ard other legalisus should 
be tanished fran a defense crlvocate's lexicon. .Advocates don't say, "the 
defense believes the evidence fails to prove guilt." .Advocates say, "the 
evidence fails to prove guilt." 

Argument style ard content are bedfellows. Closing arguments are 
frequently referred to as "summing up." Sane defense counsel, unfortun­
ately, do just that. Parroting the evidence certainly provides bulk for 
a closing argument, but the method is creatively barren. Military court 
members are insultErl by such an approach. They are usually expert at 
retaininJ data, estimating situations, arrl appraising character. Thus, 
defense counsel srould concentrate on trose themes or motifs which provide 
an appropriate passageway for acquittal. 

Throughout the case, defense counsel srould have provided canpelling 
reasons why the accused is not guilty. The military judge's instru.ctions 
srould offer a legal way to effectuate tlx>se reasons. A creative defense 
closing argument blesses the marriage of the ·reasons and the way. 

Closing argument srould be as brief as the case permits. Yet, the 
argument must be sharply focused. If, for example, self-defense is 
involved, it would be more effective to avoid a long account of the murder 
scenario by simply describing the flash of a knife seen in the victim's 
hard instants before the accused f irErl the killing weapon. The impact of 
creativity is intensely direct. 

Arrl over ard through it all, sincerity must daninate. 

XIII. Post-Conviction Triste 

Asst.ming proper functioning of the military justice system arrl 
canpetent trial counsel, even a good defense counsel will experience rrore 
convictions than acquittals. That is an inescapable reality of the trade. 
Convincing one's client of this fact after conviction is a form of pure 
advocacy in itself. With forceful counsel advice, rrost cases bearing the 
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see1s of an eventual conviction can Ce hardled through negotiated guilty 
pleas. Even a relatively inexperienced defense counsel can, after 
tmrough case preparation, accurately predict the probable outcane of a 
case. 

Still, there will be cases where conviction canes as a surprise, or 
those in which the accused simply chose to cast his lot with the court­
martial systan. Consequently, waitirYJ until the jury announces a guity 
finding is not an apropriate time to begin considering sentencing tactics. 

Even tmrough, experienced defense counsel tern to sublimate sentenc­
irYJ considerations. This is regrettable eecause sentencing tactics are 
of obvious imp:>rtance to the accused. A conviction is often the subdued 
pirYJ of a "spotting rouoo" on the hull, signalling that the main rourd of 
the sentence is on the way. 

Astute defense counsel can, like the mythical pmenix, resurrect a 
charred accused through the sentencing procedure. 

Sentencing or extenuation ard mitigation witnesses must be prepared 
with meticulous care. Witnesses who becane confused about "reputation 
for veracity" or other terms of art reflect inadequate defense counsel 
preparation. 

Counsel smuld t.e constantly glancing over their smulder at poten­
tial rebuttal by the goverrrnent. If the defense, through its witneses, 
"opens the door," the goverrrnent may introouce damaging evidence which 
would otherwise never cane to the jurors' attention. It is generally 
better to avoid callirYJ a lukewarm character witness if his testi:rrony 
prepares the way for a damning rebuttal witnesses. Under such conditions, 
the accused may fare eetter by simply introoucing matters fran his per­
sonnel records. 

Most military judges are liberal in their determination of when ard 
how far the evidentiary door has been opened. Fear of rebuttal need not 
inhibit defense counsel's sentencing efforts, but conscientious counsel 
must weigh all probablities in advance. 

Even trough unsworn staterents are also rebuttable, they can be 
useful, particularly when the accused is inarticulate or so upset by his 
conviction that his testi.Irony durirYJ sentencing would be unpre1ictable. 
Creative defense counsel can suppress the unsworn nature of the testinnny 
by makirYJ the statanent themselves. !bing so offers another opportunity 
for creative advocacy. In effect, defense counsel becanes a "cerbatana," 
a medium through which one says what· he does not wish to say himself. 
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The same creative advocacy requirements apply to sentencin;;, argu­
ments. Brevity is again important so long as the desired information is 
instilled in the jury. Defense counsel who reap light sentences for 
their clients are paragons of sincerity. 

One technique of proven effectiveness is to portray the potential 
sentence in terms.personally concrete to the jury members. If the jury 
has the power to impose len;;,thy confinement, defense counsel should force 
each court member to imagine how long that confinenent period would be in 
terms of the jury member's own life am feelin;;,s. 

After sentencing, the active advocacy of defense counsel ends. The 
defense role as counsel continues.12 A convicted soldier facin;;, confine­
ment is usually scared. He needs professional reassurance am reasoned 
advice. If the deliberations as to sentence or findin;;,·s were protracted, 
defense counsel slx>uld aggressively pursue a petition for clemency. 

Convening authorities are vulnerable to a petition for clemency 
signed by court members, imividuals with whan the convenin;;, autlx>rity 
has daily professional contact. Even ·if an individual court mem00r 
declines, as sane obviously will, to join in the petition, the member 
may make sore carrnents about the trial which may improve defense counsel 's 
advocacy skills. 

12. Defense counsel must perform the followin;;, post-trial duties: 
(1) crlvise the accusoo of appellate rights am related procedural matters; 
(2) cdvise of the right to request deferment of confinement; (3) review 
the record of trial; (4) review post-trial review am carrnent as appropri­
ate; am (5) maintain attorney-client relationship. In addition, defense 
counsel should consider certain optional post-trial actions, includin;;, 
(1) preparation of request for clemency; ( 2) inform accused of clemency, 
parole am rehabilitation procedures; and (3) subnit Article 38(c) brief; 
(4) prepare an "Application for Relief Pursuant to Article 69"; (5) 
request new trial or rehearing; (6) seek extraordinary relief fran CMA; 
(7) maintain liason with defense appellate counsel; (8) safeguard trial 
notes and file; (9) provide assistance to accused's family; (10) advise 
on Article 138 rights; (ll) consider Article 90, UCMJ, action; (12) 
explain "excess leave" provisions. For a more detailed treatment of the 
above am other avenues of appellate relief, see Annot., The Administra­
tive Consequences of Courts-Martial, 14 The .Advocate 214 (1982); Reardon 
am Carroll, After the llist Settles: Other Modes of Relief, 10 The 
.Advocate 274 (1978). 
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Sane accused are difficult to deal with after conviction. Most are 
appreciative of counsel's efforts, and are interested in appellate and 
other relief possibilites. The difficult ones are likely to allege 
inccmpetency of counsel if they believe doing so will help them. 

Allegations of incanpetency may well increase as the impact of the 
Military Rules of Evidence and rrore conservative review decisions reduce 
other avenues of appellate success. Defense counsel should not let this 
possibility interfere with their paramount advocacy respon5ibility toward 
the accused. In fact, creative advocacy is the best defense against any 
detennination of incanpetency. New defense counsel should, however, 
adequately document their advice or actions in rare, apprq>riate cases. 

The responsibilities of a new defense counsel are awescme. Other JAG 
officers pontificate CNer ajministrative matters of paper and ink. Trial 
counsel appease convening authorities while worshipping at the shrine of 
abstract and erratic justice. 

Only defense counsel hold the heart of another -living person in 
their hands. Through their decisions and judgment, other men remain 
free or are deprived of liberty. Such responsibility is the stuff of 
deathwatch awakening when blackness and shivering cover all. Creative 
advocacy offers a way to the light. 
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Article 125: Sodany arrl the Right of Privacy 
6y Captain Feter R. Huntsman* 

I. INTRODUCTION 

The makers of our constitution undertcx:>k to secure 
corditions favorable to the pursuit of happiness. 
They recognized the significance of man's spiritual 
nature, of his feelin;;is ard of his intellect. They 
knew that only a part of the pain, pleasure and · 
satisfactions of life are to be found in material 
things. They sought to protect Jlmericans·in their 
beliefs, their ttoughts, their emJtions an:1 their 
sensations. They conferred, as against the govern­
ment, the right to be let alone - the most canpre­
hensive of rights and the right most valued by 
civilized men.I 

Article 125 of the Uniform Code of Military Justice2 prooibits 
all sodany,3 be it consensual or forcible, heterosexual or harlosexual, 

*Captain Huntsman received an A.B. fran Harvard College, arrl a J .D. fran 
Boston University. He is currently serving as an action attorney at 
the Defense Ap~llate Division arrl is an Asrociate F.ditor .of The 
Pdvocate. 

L Olmstecrl v. United States, 277 U.S. 438, 478 (1928) (Brarrleis, J. 
dissenting). 

2. 10 u.s.c. § 925 (1976). Article 125(a) provides: 

Any ~rson subject to this chapter who engages 
in unnatural carnal ccpulation with another 
~rson of the same or cpposite sex or with 
an animal is guilty of sodany. Penetration, 
however slight, is sufficient to canplete 
the offense. 

3. At canrron law, the word sodany described only ~nile penetration of 
an anus, be it human or animal. 2 Wharton's Crim. Law and Proc. § 751 at 
571 (1957). See also Rose v. Locke, 423 U.S. 48, 53 (1975) (Brennen, 
J., dissenting); United States v. Harris, 8 M.J. 52, 61 (CMA 1979) 
(Perry, J., dissentirg). 
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public or private.4 In the Unitoo States military the offense of 
scdomy has been held to include· cunnilil'l'.]us,5 fellatio,6 ard buggery. 7 
In 1978, the Court of Military Appeals OC!dressed the constitutionality 
of Article 125 in United States v. Scoby.8 While Judge Cook's lead 
opinion rejected the proposition that Article 125 trenched upon an 
irdividual 's right of privacy by prchibitil'l'.] "unnatural or deviant 
sexual intercourse between adults in private, ,,9 Judge Perry concurred 
!n the result only, arrl Chief Judge Fletcher expressly limited his 
concurrence to the facts of the case, viz that Article 125 is not 
vague or uncertain and that public fellatio between consentil'l'.] males 
may be ·prchibitoo.10 As Judge ·Perry did not make known the basis 
for his limitErl concurrence, it is Chief Judge Fletcher's concurrence 
that sets the boundaries of stare decisis in this area.11 

4. This article will not discuss the propriety of the addition of the 
element of force to the crime, with the concanitant increase in 
punishnent, as a result of paragraphs 127c ard 204, Manual for Courts­
Martial, United States, 1969 (Revised edition). Nor will it discuss 
the constitutionality of excludil'l'.J persons frcin military service based 
upon their status as homosexuals. 

5. Unitoo States v. Harris, 8 M.J. 52 (CMA 1979). Cunnilil'l'.]us is the 
oral stimulation of the vulva. Fellatio is the oral stimulation of the 
penis. Webster's Seventh New Collegiate Dictioary (1961). The Oxford 
El'l'.]lish Dictionary (1933) mentions neither cunnilil'l'.JUS nor fellatio, 
perhaps because these words were then cons ideroo obscene. 

6. United States v. Scoby, 5 M.J. 160 (CMA 1978). 

7. Unitoo States v. Barnes, 2 CMR 797 (AFBR 1952). 

8. 5 M.J. 160 (1978). 

9. 5 M.J. at 166. 

10. Id. 

11. See Leflar, Appellate Judicial Opinions 209-210 (1974). Justice 
Rehnquist has noted, that "[i]t is well established that stare decisis 
does not have the same weight in constitutional interpretation as in 

· other cases." Rehnquist, The Supreme_ Court: Past and Present, 59 
A.B.A.J. 361, 363 (1973). 
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Nowhere in Scoby is the legi tirnacy of cataJoriziOJ as "unnatural" 
various forms of sexual union other than conventional heterosexual 
intercourse crldressed. Jurists have simply assumed that such practices 
are "unnatural", "deviant", or "obscene" and have focused their atten­
tion on whether such statutes constitutoo a legitimate exercise of 
legislative authority, and on whether the prohibition was clearly 
phrasect.12 

This article ~ill discuss current case law concerniOJ the scope 
of an individual's right to privacy and show that Judge Cook's articu­
lation in Scobyl3 that Article 125 does not "trench" u.r;:x:m the consti ­
tutional right of privacy is not in accordance with the "general rule" 
in the United States. This article proposes that Article 125 is 
unconstitutional with respect to consensual acts of heterosexual sodany 
crnrnitted in private by adults and, as many of the legal principles 
derived fran that argument are sex-blirrl, f:rhaps an identical result 
is possible for similar hanosexual conduct. 4 

12. For example, in Scoby Judge Cook recited that 

Article 125 proscribes :rrodes of copulation that 
deviate fran those the general military canmunity 
regards as "natural" or normal. Appellate 
defense counsel refer us to respectable medical 
and lay opinion to the effect that no mxle of 
sexual activity is unnatural or ooviant. Here, 
we are concerned only with the definition of the 
prch ib i too corduct. More specif ical1y, \\O.lld a 
person of ordinary intelligence understand fran 
a recrliOJ of Article 125 that deviant ways of 
carnal ccpulation are interdicted? 

5 M.J. at 162. Clearly, such a reeder of ordinary intelligence might 
so conclude. But it is uncertain whether he would include oral-genital 
contacts as beiOJ within the proscription. 

13. 5 M.J. at 166. 

14. Of course all of the military caveats would apply, such that even 
if private, consensual homosexual conduct between adults is found to be 
protected, such acts between a superior arrl a subordinate, or an officer 
and an enlisted person, could be prohibited - just as simple heterosexual 
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II. Sodany: A Societal Taboo 

For centuries the societal prohibitions against sod.any have been 
accepte:l with little question. The Bible denounces h:mosexual buggef¥ 
am bestiality but does not explicate the basis for suchcondemnation.l 
This Biblical prohibition, like the dietary laws, may be rooted in health 
considerations or may be relatoo to the ecclesiastical prohibition on 
sex without procreation. The Oxford En;,lish Dictionary of 1933 evi­
denced society's attitude towards sodany in the followin;, examples 
of the word's usage in literature: 

The abhaninable sinne of Sodanie • • • is plainly 
forbidden (1577, Bullinger's Decades {1592) 236]. 

Wicked Sodany, a sin so hateful to Nature it self 
that she abhors it (1650 Bulwer Anthropanet 198]. 

14. {Continued) 
fornication is prdiibite:l in such situations - to preserve the integrity 
of the rank and pranotion structure. Further, any analysis of private, 
consensual hanosexual con::iuct in the military must consider the special 
miltiary interests set forth in note 111, infra. Questions which would 
have to be addressed in such an analysis of private, consensual hano­
sexual conduct include: why the infrequent decision to utilize criminal 
rather than crlninistrative channels for elimination of lxxnosexuals is 
made; the implications of this seeming preference for administrative 
separation; am the effect of Matlovich v. Secretary of the Air Force, 
591 F.2d 852 {D.C. Cir. 1978), where the Air: Force was required to 
present a reasone:l explanation of its decision to discharge administra­
tively Sergeant Matlovich for admitted hanosexuality, in light of an 
Air Force regulation {AFM 39-12 [challJe 4] Oct 21, 1970, para. 2-103) 
permittin;, - but not requirin;, - retention of hanosexuals. 

15. See, e.g., Genesis 19:1-11; Exodus 22:19; Leviticus 18:22-23; 
Deuteronany 23: 17. Ranans 1: 18-27 implies that unnatural sexual re­
lations {in context, hanosexual relations) are a manifestation of am 
result fran "godlessness and the wickedness of men who suppress the 
truth • {an::i, rejectin;, God, have) exchallJed the glory of the 
imrrortal God {for idolatry)." This Biblical observation does not 
address ooterosexual con::iuct at all. The Kama Sutra of Vatsyayana, 
rather than prohibiting certain acts, as does the Bible, extols the 
virtues of erotic behavior between adults in the institution of 
marriage. Translation of Burton, 1883. 
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In the military, the Court of Military Appeals has held that sodany 
involves rroral turpitude, but declined to discuss the nature of the 
"depravity. 11 16 The Air Force Board of Review once described cunni­
lirgus as "detestable ard abaninable. 11 17 

III. Developnent of the Right of Privacy 

A. The Supreme Court 

The constitutional right of privacy was first articulated by Mr. 
Justice Brardeis in 1928 .-is No further mention was made of this 
constitutional right until 1965 when it was cited by the Suprane Court 
in strikirg do.vn a law prohibiting the use of contraceptives in Griswold 
v. Connecticut.19 Since Griswold, the Suprane Court has exparded the 
right of privacy to include the right of adults to possess obscene 
material privately,20 the right of sirgle persons to obtain contracep­
tives,21 and the right of a wanan to terminate her pregnancy before the 

16. Uniterl States v. Hoeper, 9 USCMA 637, 647, 26 °'1R 417, 427 (1958). 

17. United States v. Barnes, 2 CMR 797, 799 (AFBR 1951). 

18. Olmstecrl v. United States, 277 U.S. 438, 478 (1928) (Brardeis, J., 
dissenting). See quotation at note 1, supra. 

19. 381 u.s 479 {1965). Mr. Justice Black suggesterl, in his dissent 
in Griswold v. Connecticut, 381 U.S. 479, 510 n.l (1965), that the 
idea of a right of privacy first surfaced in Brardeis arrl Warren, The 
Right to Privacy, 4 Harv. L. Rev. 193. 

20. Stanley v. Georgia, 394 u.s. 557 (1969). 

21. Eisenstadt v. Baird, 405 u.s. 438 (1972). 

337 


http:Connecticut.19


fetus attain_c; viability.22 Unlike Griswold which relied on the marital 
relationship to identify the right of privacy, these subsequent de­
cisions, which touch on various aspects of human sexuality and its 
expression, have found the right of privacy to be an individual right. 

In Gri~ld, the Court grounded the right of privacy in the concept 
"that specific guarantees in the Bill of Rights have penumbras, formed 
by emanations fran those guarantees that help give them life am 
substance. 11 23 The opinion in Griswold, am the concurrences, mentioned 
the first, third, fourth, fifth, ninth am fourteenth amerrlrnents as 
protectirg various aspects of the right of privacy.24 

In Stanley v. -Georgia25 the Court relied on the first arnerdment, 
as made applicable to the states through the fourteenth arnerdment, in 
holdin;J that a state may not prOO.ibi t mere private possession by an 
individual of obscene materials. The right of unmarried persons to 
purchase contraceptives enunciated in Eisenstadt v. Bairct26 was grounded 
on the equal protection clause of the fourteenth arnerdment.27 

22. Roe v. Wade, 410 U.S. 113 (1973}. 

23. Gri~ld v. Connecticut, 381 U.S. 479, 484 (1965}. 

24. The dissenters accused the majority of ergagirg in judicial legisla­
tion of the type discredited in Lochner v. New York, 198 U.S. 45 {1905}. 

25. 394 U.S. 557 (1969}. 

26. 405 u.s. 438 (1972}. 

27. 405 U.S. at 443. Justice D:>uglas felt that the law was a violation 
of First Aroorrlment rights. 405 U.S. at 455. Justices White am Blackman 
felt the record itself did not support the conviction. 405 U.S. at 460. 
The Chief Justice, in dissent, attacked the majority for en;Jagin;J in 
judicial legislation through the vehicle of substantive due process. 
405 U.S. at 465. 
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The abortion decisions, Roe v. Wade28 am DJe v. Bolton,29 were 
bottomed on the due process clause of the fourteenth amerrlment, with 
the result that abortion can now be regulated only when a canpelling 
state interest is smwn for that regulation. D..lrin;:J the first trimester 
of pregnancy the wanan's interest per se outweighs that of the state.30 
From the em of the first trimester until the fetus attains viability, 
the state may regulate abortion procedure in ways reasonably relata:l to 
maternal health, but the wanan's interest still presumptively outweighs 
the interest of the state. Only after the fetus attains viability 
does the state's interest outweigh the wanan's to the extent that it 
may prooibit all abortions except when the mother's life or health is 
endangered.31 

In California v. Larue32 Justice Marshall explicitly stata:l in 
dissent that he has "serious doubts whether the State may constitu­
tionally assert an interest in regulating any sexual act between con­
sentin;:J adults." Larue was not a sodany case, however, but decided 
the question of whether a state could prohibit naked and lewd enter­
tairment when issuin;:J a liquour license. 

B. Inferior Federal Courts 

Lower federal courts have used bhe right of privacy to prooibit 
state r~ulation of certain consensual sexual acts. In Cotner v. 
Henry,33 private consensual marital relations were said to be protected 

28. 410 u.s. 113 (1973). 

29. 410 u.s. 179 (1973). 

30. 410 U.S. 113, 163, 164 (1973). 

31. Id. 

32. 409 U.S. 109, 132 n.10 (1972) (Marshall, J., dissentin;J). 

33. 394 F.2d 873, 875 (7th Cir. 1968), cert. denied, 393 U.S. 847 
(1968). 
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by the right of privacy fran regulation by state criminal law. In 
Buchanan v. Batchelor,3~ a three-judge District Court held that private, 
consensual acts of married ccuples could not be regulated by the state. 
A different judge of the same District Court has recently expamed 
this rule, .tnlding that a Texas statute which prdlibits deviant sexual 
intercourse between consentiT"XJ hanosexuals, but not between consentiT"XJ 
adults of the C{?posite sex, violates the right of privacy and the 
equal protection clause.35 

In Lovisi v. Slayton,36 a District Court ruled that while sexual 
acts between consentiT"XJ adults in private are protected by the con­
'stitutional right of privacy, petitioners had forfeited that right by 
allCYNiT"XJ their teenaJed children to fim the explicit p.tntographs 
taken of these acts. Although the Court of Appeals affirmed the 
District Court's rulil"XJ, emphasizil"XJ that petitioners had forfeited 
the right of privacy by allCYNing another male to be present and to 
participate in the acts, the court also stated that private martial 
intimicies are protected.37 

34. 308 F.Supp. 729 (N.D. Tex. 1970), vacated and remanded for 
reconsideration on jurisdictional grounds sub norn. Wade v. Buchanan, 
401 u.s. 989 (1971). 

35. Baker v. Wade, F.Supp _, 51 u.s.L.W. 2149 (N.D. Tex. 17 Aug. 
1982). 

36. 363 F.Supp 620 (E.D. Va. 1973), aff'd 539 F.2d 349 (4th Cir. 1976), 
cert. denied sub nan. Lovisi v. Zahradnick, 429 u.s. 977 (1976). 

37. Id. 
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Two decisions reliErl up:m by Judge Cook in Scoby merit special 
attention. The first is Ibe v. Ccrcrnonwealth's Attorney for City of 
Richrnonct.38 This was a civil action in which prayers for a declaratory 
judgment invalidatin;J a Virginia statute which expressly prdlibited 
consensual sodany an:l for an injunction precluding prosecution under 
that statute were denioo.39 Altmugh the District Coort in its opinion 
addressed the constitutionality of the statute ard concluded that it was 
not invalid, the Court's disposition included no declaration of constitu­
tionali ty, but merely deniErl the relief requestErl an:l dismissed the 
canplaint. A stmnary affirmance of this dismissal without explication 
followed in the UnitErl States Supre:ne Court. This disposition by the 
Supreme Court does not necessarily signify approval of the lower court's 
reasonin;J.40 Apart fran the limitoo precedential value of a sumnary 
affirmance,41 the petitioners in Ibe presented no evidence of threatened 
prooecution under the Virginia statute--a factor arguably relevant to 
their standing to maintain the action.42 Thus, the Supreme Court's 
affirmance of the District Court's dismissal of the action may have 

38. 403 F.Supp 1199 (E.D. Va. 1975), aff'd mem, 425 U.S. 901 (1976). 
The District Court relied in part upon State v. Lair, 62 N.J 388, 301 
A.2d 748 (1973), a decision later questioned by the New Jersey Court. 
See text at notes 66-69, infra. 

39. 403 F .Supp. 1199 (E.D. Va. 1975). 

40. Fusari v. Steinberg, 419 U.S. 379, 391-92 (1976) (Burger; C.J., 
concurrin;J ) • 

41. See, e.g., Edelman v. Jordan, 415 u.s. 651, 671 (1974); Hart an:l 
Wechsler, Federal Courts and the Federal System (1977 Supp.), at p.112 
n.l. 

42. See O'Shea v. Littleton, 414 U.S. 488 (1974) (actual case or 
controversy necessary to invoke power of federal courts, an:l general 
assertions speculatin;J that petitioners may be hanned in the future are 
insufficient). See also Younger v. Harris, 401 U.S. 37, 41 (1971) 
(court expressed no view as to whether federal courts could act when 
no prosecution pending in state court). See also Buchanan v. Batchelor, 
308 F.Supp. 729 (N.D. Tex. 1970), vacated and remanded for reconsidera­
tion on jurisdictional grounds sub nom. Wade v. Buchanan, 401 U.S. 989 
(1971). 
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been prErlicatErl on the petitioners' lack of standin:J. Subsequent to 
this affinnance, six justices of the Supreme Court noted that they had 
not yet "definitively answerErl the difficult question whether and to 
what extent the Constitution lrohibits state statutes frcrn regulating 
such behavior arrong adults." 3 Accordin:Jly, Lbe is of questionable 
precedential value. ~-

Next, attention must be directoo to Judge Cook's citation of Enslin 
v. Bean, 44 a denial of certiorari by the Supreme Court. It is well 
settled that a denial of certiorari imports no expression of opinion on 
the merits of a case,45 especially when, as here, the decision of the 
District Court was unreportoo, and the Court of Appeals affirmed 
summarily. 46 

c. State Courts 

Since decisions in Roe v. Wade47 and Eisenstadt v. Baira48 impli­
citly expanded the right of privacy, state courts have begun to reassess 
their laws prdlibi tin:] sodcrny in light of this right. Arkansas was 
apparently the first in Carter v. State!49 That court declined 

43. Carey v. Population Servs. Int'!., 431 U.S. 678, 688 n.5 (1977). 
See also note 17 at page· 694, where the statement is repeated and a 
plurality concurs. Only Justice Rehnquist disputoo this statement. 
431 U.S. at 698 n.2 (Rehl'XJuist, J., dissenting). 

44. Cert. denied, 436 U.S. 912 (1978). 

45. See, e.g., Sunal v. large, 332 U.S. 174, 181 (1947). 

46. Enslin v. Bean, 436 U.S. 912 (1978), denying cert. to Enslin v. 
Wallford, 565 F.2d 156 (4th Cir. 1977) (summary affinnance of unreported 
decision of District Court of North Carolina). 

47. 410 U.S. 113 (1973). 

48. 405 u.s. 438 (1972). 

49. 255 Ark. 225, 500 s.w.2d 368 (1973). 
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to fird that a constitutional "right of privacy in matters of intimate 
personal preference" could be inferred fran GriSYK)ld, Stanley, Roe, 
Eisenstadt, arrl other decisions of the Suprene Court.SO Oklaluna, 
in Canfield v. State,51 decided after Roe arrl Eisenstadt, made no men­
tion of these cases or their impact oo the law, citin;:J instead its 
1971 decision rejecting a similar claim in that state.52 Based upon 
outdated case law, Canfield is of little use in determining the contem­
porary bourrlaries of the right of privacy. 

The next court to consider the issue was the Supreme Judicial 
Court of Massachusetts, which stated in Carmonwealth v. Balthazar53 
that a law prdl.ibi tinJ "unnatural arrl lascivious acts 11 54 must be 
construed to oo inapplicable to private, consensual corrluct of cdults. 11 55 
The Iowa Supreme Court, ruling on Iowa's sodany statute56 in State v. 
Pilcher, 57 held that it is "unconstitutional as an invasion of fundamental 
rights, such as the personal right of privacy, to the extent [the state] 
attE!tlptS to ra:;Julate through use of criminal penalty consensual sodanit ­
ical practices performed in private by adult persons of the opposite 
sex. 1158 The Iowa Court's decision was based urx:>n the sanctity of the 
marital relationship noted in Griswold, arrl the Equa.l Protection ration­

50. 255 Ark. at 229, 500 S.W.2d at 371. 

51. 506 P.2d 987 (Okl. Cr. 1973). 

52. Warner v. State, 489 P.2d 526 (Okl. Cr. 1971). 

53. 366 Mass. 298, 318 N.E.2d 478 (1974), rev'd on other grourrls sub 
nan. Balthazar v. Superior Court of Mass., 578 F.2d 698 (1st Cir. 1978). 

54. Mass. Ann. Laws Ch. 272 § 35 (Michie/Law. Ccrop. 1972). 

55. 366 Mass. at 302, 318 N.E.2d at 481. This view was reaffinned in 
Canrconwealth v. Gallant, 373 Mass. 577, 583, 369 N.E.2d 707, 713 (1977), 
wit.rout the limitinJ lanJuage of Balthazar, suggestinJ that the Court 
has accepted an expansive view of the right of privacy. 

56. Iowa Code Ann. § 705.1 (West 1978). 

57. 242 N.W.2d 348 (Iowa 1976). 

58. 242 N.W.2d at 359. 
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ale of Eisenstadt.59 Similarly, the Suprene Court of Pennsylvania, 
relyin] on the equal protection clause am Eisenstadt, invalidated 
that Ccnnoc>nwealth's voluntary sodany statue60 in Carmonwealth v. 
Bonadio,61 noting particularity that "the marital status of voluntarily 
participatin] adults would bear no rational relationship to whether a 
sexual act should be legal or criminal. 11 62 The New York Court of 
Appeals invalidated that state's sodany prohibition63 in People v. 
Onofre, 64 resting its decision squarely on the individual's "right 
of independence in making certain kinds of important decisions, with a 
concanitant right to comuct oneself in accordance with tlnse decisions, 
undeterred by goverrmental restraint -- • • • referred to • • • as 

. 'freedan of comuct'. 1165 The New York Court found that the acts in 
qrnstion were protected by the right of privacy ard that by virtue of 
the equal protection clause urmarried adults, be they heterosexual or 
hcrrosexual, coold not be denied the right to enJage in such acts. 
Finally, though rendered academic by its legislature's repeal of the 
state's sodany law,66 the Suprene Coort of New Jersey in State v. 

59. 242 N.W.2d at 358-59. 

60. Pa. Cons. Stat. Ann. § 3124 (Purdons 1973). The law prchibits 
voluntary deviate sexual intercourse. 

61. 490 Pa. 91, 415 A.2d 47 (1980). 

62. 490 Pa. at 96, 415 A.2d at 51. The concurriOJ op1n1ons of Chief 
Judge Eagen am Judge Larsen limited the ooldiOJ of the Court to a 
finding that the statute violated the constitutional right of equal 
protection. 490 Pa. at 97, 415 A.2d at 52 (concurriOJ opinions of 
Eagen, C.J., and Larsen, J.). 

63. N.Y. Penal Law§ 130.38 (McKinney 1975). 

64. 51 N.Y.2d 476, 415 N.E.2d 936, 434 N.Y.2d 947 (1980). 

65. 51 N.Y.2d at 485, 415 N.E.2d at 939, 434 N.Y.2d at 949. 

66. N.J. Stat. Ann.§ 2A:l43-l (repealed 1978). 
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Saurrlers67 qoostioned the validity of its ooldin;;J in State v. Lair, 
where it hcrl sustained against a constitutional challe~e the state's 
prohibition of all sodany save that within marriage.68 In Saunders, 
the Court found that the state could not constitutionally prohibit 
fornication tetween consentin;;J adults am in a footnote questioned the 
continued vitality of its oolding in Lair.69 · 

In 1980, the Court· of Special Appeals of Maryland rejected, in 
Kelly v. State,70 a contention that either the right of privacy or the 
equal protection clause protected private acts of fellatio as between 
consenting adults of the cpposite sex. The Marylam Court relied upon 
the District Court's opinion in lbe v. Carmonwealth's Attomey,71 de­
spite the limited holdin;;J of that case72 am two decisions of inter­
mediate New York Courts, since 01Terruled by People v. Onofre.73 
Iooiana, New Mexico, am Washin;;Jton, sources of four decisions cited 
as supportiTXJ authority by the Marylaoo Court, 74 have since decrimi­
nalized these acts.75 

67. 75 N.J. 200, 381 A.2d 333 (1977). 

68. 62 N.J. 388, 301 A.2d 748 {1973). 

69. 75 N.J. at 217 n.7, 381 A.2d at 341 n.7. See also State v. 
Ciuffini, 164 N.J.Super 145, 395 A.2d 904 (1978). 

70. 45 r-t:i.App. 212, 412 A.2d 1274 {1980). 

71. 403 F.supp. 1199 (E.D.va. 1975). 

72. Id. at 1203. See text accanpanyin;;J notes 42-47, supra. 

73. 51 N.Y.2d 476, 415 N.E.2d 936, 434 N.Y.S.2d 947 (1980). The 
decisions relief upon by the Marylam Court were People v. Mehr, 87 
Misc.2d 257, 383 N.Y.S.2d 798 ( 1976) and People v. Rice, 87 Misc.2d 
257, 383 N.Y.S.2d 799 {1976), aff'd on other grounds, 41 N.Y.2d 1018, 
363 N.E.2d 1371, 395 N.Y.S.2d 626 (1977). 

74. Dixon v. State, 256 Ind. 266, 268 N.E.2d 84 {1971); State v. 
Elliott, 89 N.M. 305, 551 P.2d 1352 {1976); Washin;;Jton v. Rodriguez, 82 
N.M. 428, 483 P.2d 309 (1971); State v. Rhinehart, 70 Wash.2d 649, 424 
P.2d 906, cert. denied, 389 U.S. 832 {1967). 

75. Ind. Code§ 35-41-4-2 {1976); N.M. Stat. Ann. 30-9-10 to 13 {1975); 
Wash. Rev. Code§§ 9A.88-.100 (1975). 
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North Carolina's Suprene Court considera:i and rejecta:i due tProcess 
privacy claims and equal protection claims in State v. Poe. 7 That 
Court interpreted Eisenstadt only as striking down a statute which 
allowed rnarrioo individuals but not urnnarria:i persons to purchase and 
use contraceptives, and thus served as a per se ban on use of contracep­
tives by sin;Jle IBGple. This literal readiOJ of Eisenstadt seenin;Jly 
ignores the plain fact that Eisenstadt broadened the right of privacy 
notoo in Griswold and Stanley, and that Eisenstadt itself has been 
exteooed by Roe and Carey. 

D. State Legislative Action 

Woolly apart fran decisional law based upon the federal and various 
state constitutions, a majority of state legislatures have reco;Jnized 
that governments should not pu~rt to regulate private, consensual 
hetercsexual acts between adults. 77 Indea:i, few states now assert 

76. 40 N.C. App. 385, 252 S.E.2d 843 (1979). 

77. Alaska Stat. § 11-41.410-.470 (1978); Cal. Penal Code§ 276 (West 
1975); Colo. Rev. Stat. § 18-3-402 (1971); Conn. Gen. Stat. Ann. §§ 
53a-65, 67(c) (West 1969); Del. Code Ann. tit. 11 §§ 772-767 (1973); 
Hawaii Rev. Stat. § 707-733-5 (1972); Ill. Rev. Stat. 38 §§ 11-2 aoo 
3, 124-1 (1961}; Ind. Code§ 35-41-4-2 (1976); Iowa Code,§ 705 (1978); 
Kan. Crim. Code Ann. § 21-3505 (Vernon 1974); Ky. Rev. Stat. § 510 
(1975); Me. Rev. Stat. Ann. tit. 17A, § 251-5(1975); Mo. Rev. Stat. § 
566.060 (1978); Mont. Code. Ann. § 45-5-505 (1975); Neb. Rev. Stat. 
§ 28-800 (1977); N.H. Rev. Stat. Ann. § 632-A:2 (1975); N.M. Stat. 
Ann. 30-9-10 to 13 (1971); Ohio Rev. Code Ann. § 2907:01-.09 (Page 
1972); Or. Rev. Stat. §§ 163.305-.465 ( 1971); R.I. Gen. Laws § 11-37 
(1969); s.c. Code Ann. § 16-15-120 (Law. Co-op. 1976) (only buggery 
proscribed); S.D. Canp. Laws Ann. § 22-22 (1976); Tex. Penal Code 
Ann.§ 21.06 (1974); Vt. Stat. Ann.§ 3251-5 (1977); Wash. Rev. Code 
§§ 9A.88-.100 (1975); w.va. Code§ 61-8-B (1976); Wyo. Stat. § 6-4-301 
(1977}. 
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the power to prchibit private, consensual, heterosexual coitus.78 
This fact is especially interestirg given the non-criminality of forni­
cation in the military. 79 Notable also is the Medel Penal Code of 
the American Law Institute, which consciously crnitted a subsection 
which would have made consensual sodany a misdemeanor.80 The Massa­
achusetts Court notoo such charge in Balthazar, obse:rvirg that camnunity 
standards are neither rronolithic nor static, but may evolve over time.81 

78. cnly eleven states prchibit private, con.sensual fornication as 
such. Ala. Cede tit. 13, § 8-1 (1975); Ga. Cede Ann. § 16-6-18 (1977); 
Idato Cede § 18-6603 (1972); Ill. Ann. Stat. Ch. 38, § 11-8 (Smith­
Hurd 1978); N.C. Gen. Stat. § 14-184 (1969); R.I. Gen. Laws § 11-6-3 
(1969); s.c. Cede Ann. § 16-15-60 (Law. Co-op. 1976); Utah Cede Ann. 
§ 76-7-104 (1978); Va. Cede § 18 .2-344 (1975); W.Va. Cede § 61-8-3 
(1977); Wis. Stat. Ann. 944.15 (West Supp. 1978) Two states prchibit 
habitual fornication. Miss. Code Ann. § 97-29-1 (1972); N.D. Cent. 
Cede§ 12.1-20-08 (1976). Florida's law prchibitirg fornication has 
been voidoo by that State's Supreme Court. Pu:rvis v. State, 377 So.2d 
674 (Fla. 1979). Massachusetts' law prcilibitirg fornication has been 
effectively voided by the Canrronwealth's Supreme Judicial Court. 
Canrronwealth v. Balthazar, 366 Mass. 298, 318 N.E.2d 478 (1974), rev'd 
on other grounds sub norn. Balthazar v. Superior Court of Mass., 578 
F.2d 698 (1st Cir. 1978). 

79. Uni too States v. Snyder, 1 USCMA 423, 427, 4 CMR 15, 19 ( 1952). 

80. The anitted subsection is § 207 .5 Subd. [4]. ABA-ALI Medel Penal 
Cede, Prq:>ased Official Draft, § 213.2, Status of Section, pp. 145-146; 
Tent. Draft No. 4, pp.93, 276. 

81. 366 Mass. at 301, 318 N.Ed.2d at 480. This charge may also be 
noted in the many studies on the subject of sex, including: Kinsey, et 
al. Sexual Behavior in The Human Male (1948) , am Sexual Behavior rn 
The Human Female (1953); Masters and Johnson, Human Sexual Response 
(1966), Hanosexuality in Perspective (1979), Human Sexual Inadequacy 
(1980); Masters, et al, The Pleasure Bond (1976); Hite, The Hite Rep:?rt 
(1976). 
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While prchibition of torrosexual acts is still accepted in the majority 
of jurisdictions,82 it seems clear that the law will eventually 
evolve to protect private, consensual hanosexual acts, either as a 
result of the continuiOJ developnent of the right of privacy, or on 
equal protection grounds.83 

E. Accepted Analytic Framework for Constitutional Determination 

Fran the foregoiOJ cases, the following principles emerge. First, 
coorts will .look· to the irdividuals involved. If they are husbarrl arrl 

82. Ala. Code § 13A-6-65(a) (3) (1978); Ariz. Rev. Stat. Ann. §§ 13­
1411, 13-1412 (1977); Ark. Stat. Ann. § 41-1813 (1977); Fla. Stat. Ann. 
§ 800.02 (West 1976); Ga. Code Ann. § 26-2002 (1977); Idaoo Code § 
18-6605) (1978); Kan. Stat. Ann. § 21-3505 (1974); Ky. Rev. Stat. § 
510.100 (1975); La. Rev. Stat. Ann. §§ 14:89, 14:89.1 (West 1978); Md. 
Ann. Code~§ 27-553, 27-554 (1977); Mich. Canp. Laws§§ 750.158, 750.338, 
750.338a (1968); Minn. Stat. Ann. § 609.293 (West 1978); Miss. Code 
Ann. § 97-29-59 (1972); Mo. Ann. Stat. § 566.090 (Vernon 1978); Mont. 
Code Ann. § 45-5-505 (1975) (1975); Nev. Rev. Stat. § 201.190 (1977); 
N.C. Gen. Stat.§ 14-177 (1969); Okla. Stat. Ann. tit. 21, § 866 (West 
1951); R.I. Gen. Laws § 11-10-1 (1969); s.c. Code Ann. § 16-15-120 
(Law Co-op. 1976); Tenn. Code Ann. § 39-707 (1975); Utah Code Ann. § 
76-5-403 (1977); Va. Caje § 18.2-361 (1978); Wis. Stat. Ann. § 944.17 
(West 1978). The similar statutes in New York, Pennsylvania arrl Texas 
have been held unconstitutional. See text accanpanyiOJ notes 35, 
60-65, supra. 

83. See, e.g., Baker v. Wede, -- F.Supp. __, 51 u.s.L.W. 2149 (N.D. 
Tex. 17 Aug. 1982); People v. O'lofre, 51 N.Y.2d 476, 415 N.E.2d 936, 
434 N.Y.S.2d 947 (1980). If such acts by hanosexuals do becane accepted 
by a significant majority of the states, and this is the direction of 
the courts ard legislatures, a question arises concerniOJ how canpelliOJ 
the showing of "military necessity" must be to justify the significant 
penalty of disqualificatiOJ hanosexuals fran military service based 
upon their status as such? A m::>re difficult question is whether this 
"military necessity" could be sufficiently canpelliOJ, even amid 
societal acceptance, to allow application of criminal sanctions to 
such acts? 
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wife arrl if the sodany occurroo consensually am in private, few 
courts will even address the issue of a legitimate state interest;a4 
under Griswold there is none. 

Secom, courts will look to the corrluct involved. The more inti ­
mate the behavior, the rrore canpellin;:J must be the state's interest to 
interfere arrl prescribe.as One District Court has statoo: 

It is not marriage vows which make intimate arrl 
highly personal the sexual behavior of human 
beir~s. It is, insteoo, the nature of sexuality 
itself or sanething intensely private that calls 
forth constitutional protection. While the con­
dition of marriage would doubtless make rrore 
difficult an attenpt by governnent to justify 
an intrusion upon sexual behavior, this condition 
is not a ~rera;i:uisite to the cperation of 
privacy.a 

Third the place arrl time of the dlallerYJed activity must be 
examined.a? The greater the expectation of privacy of the individuals 
involved, the greater must be the state interest to allow regulatory 
intrusion. 

84. One court which has implioo that it might so inquire is North 
Carolina's. State v. Poe, 40 N.C. App. 385, 252 S.E.2d 843 . ( 1979). 
Judge Cook intimatoo the same, alttnugh he couched this in terms of 
application to the unique needs of the military carrnunity. United 
States v. Scoby, 5 M.J. 160, 166 (CMA 1978). 

as. For example, neither legislatures nor courts have had any diffi ­
culty firrlirYJ a canpelliTYJ state interest when the situation involves 
sexual abuse of a child, even if consenting. See, e.g., Iowa Code § 
705.l (1978), and Canrronwealth v. Gallant, 373 Mass. 577, 369 N.E.2d 707 
(1977). 

86. I.ovisi v. Slayton, 363 F.Supp. 620, 625 (E.D. Va. 1973), aff'd 539 
F.2d 349 (4th Cir.). cert. denied sub nan. Lovisi v. Zahradnick, 429 
u.s. 977 (1976). 

87. Even sodany occurrirYJ in "public" may be protectoo if entry is 
sufficiently restricted. See Canrronwealth v. Bonadio, 490 Pa. 91, 415 
A.2d 47 (19aO). ~ 
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Fourth, the court must determine whether any potential for harm 
exists to the individual, be it physical or rroral, and to the canmunity, 
be it societal or moral, flowirg fran the acts in question am whether 
that potential harm is sufficient to warrant state intrusion. 

Fifth, the court must consider the level of intrusion which would 
be necessary to regulate the acts. In this instance, full enforcement 
of the law would necessitate the state's pryirg between the bed covers 
of married and unnarried couples during sexual intimacy. 

Sixth, if married couples may ergage in certain acts, the court 
must discern whether there is any rational basis for discriminatirYJ 
against unmarried couples by criminalizirg their performance of those 
acts. 

Finally, a talancirg test must be applied, canparirg the primary 
rights and interests of the individual with those canpelling interests 
of the state. Most courts have required the states to overcane a 
significant hurdle in order to justify a~y intrusion into the private 
affairs of consentirYJ adults.88 

IV. The Scoby Decision 

Scoby involved a soldier convicted of hanosexual fellatio in a 
public place, observed by others. In writirg his opinion, Judge Cook 
went far beyond these limited facts to discuss the constitutionality of 
Article 125 in general, even as it applied to the private, consensual 
acts of hustand and wife.89 As noted above, Judge Perry only concurred 
in the result,90 with no further carunent, arrl Chief Judge Fletcher 
limited his concurrence to the facts of the case.91 Yet despite the 

88. See, e.g., Canrronwealth v. Balthazar, 366 Mass. 298, 318 N.E.2d 
478 (1974), rev'd on other grounds sub norn. Balthazar v. Superior Court 
of Mass., 573 F.2d 698 (1st Cir. 1978); State v. Pilcher, 242 N.W.2d 
248 (Iowa 1976); Canrronwealth v. Bonadio, 490 Pa. 91, 415 A.2d 47 
(1980); Peq?le v. Onofre, 51 N.Y.2d 476, 415 N.E.2d 936, 434 N.Y.S.2d 
947 (1980). 

89. 5 M.J. at 165-66. 

90. 5 M.J. at 166. 

91. Id. ... 
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limi too precedential value of Judge Cook's opinion, analysis of that 
opinion in light of developing law will assist in making a final 
determination of the constitutionality of Article 125. 

Judge Cook recognized that if any sexual conduct was to be protected 
by the right of privacy, it must p::?rforce occur in private.92 This is 
in accoro with prior military practice, inasmuch as public fornication 
has been held to be proscribed, 93 while «£rivate fornication has been 
stated to be no offense under military law. 4 

Judge Cook also noted that, in certain areas, differences in 
treabnent are p::?nnittErl as between soldiers am civilians.95 No con­
clusion was reachoo, however, as to whether there existoo any valid 
governmental reasons for prohibiting in the military sexual conduct 
acceptable between civilians.96 Instea::l, Judge Cook concluded that since 
the "weight" of judicial autoori ty p::?rmi ttoo states to regulate even the 
private, consensual, heterosexual conduct of adults, no different result 
would obtain in the military.97 

As noted earlier, two cases reliErl upqn by Judge Cook -- Ibe v. 
O:mnonwealth's Attorney98 and Enslin v. Bean99 are of limited pre­
cedential value. A third, State v. Lair, 100 was later questioned by 

92. 5 M.J. at 164. 

93. Unitoo States v. Berry, 6 USCMA 609, 614, 20 CMR 325, 330 (1950). 

94. Id. United States v. Snyder, 1 USCMA 423, 427, 4 CMR 15, 19 (1952). 

95. 5 M.J. at 164. 

96. Interestin.;Jly, the military apparently decriminalized private for­
nication long before most United States civilian jurisdictions. 

97. 5 M.J. at 166. 

98. 403 F.Supp. 1199 (E.D. Va. 1975), aff'd mein., 425 U.S. 901 (1976). 

99. Cert. denied, - 436 U.S. 912 (1978). See note 46, supra. 

100. 62 N.J. 388, 301 A.2d 748 (1973). 
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the decidin;;J New Jersey Suprene CourtlOl before the state legislature 
repealed the statute in question. The last case relied u:i;x:>n, Lovisi 
v. Slayton,102 stands essentially for the proposition that public 
sexual activities are not protected. While I.ovisi contains lan;;Juage 
suggestirg that only private marital sodanitic acts are protected, this 
dicta resulted fran an expansive readin;;J of the effect of the Supreme 
Court's sUtrnary affirmance in I:be v. Cam10nwealth's Attorney.103 This 
interpretation of I:be, as discussed previously, is questionable at 
best.104 ­

No oontrary autlnrity, i.e. Canmonwealth v. Balthazar,105 or State 
v. Pilcher,106 was discussed by Judge Cook. Further, the case Judge 
Cook relied u:i;x:>n to reject the equal protection argwnent of unnarried 
versus rnarrioo heterooexual couples, State v. I.air, 107 has been shown 
to be of doubtful value as precedent.108 

In his discussion, Judge Cook admitted the possibility that married 
couples could ergage in private, consensual sodanitical practices with 
impunity.109 Once this right is established, however, the right of 
urmarried heterosexual couples to do the same must inevitably follow, 

101. State v. Saunders, 75 N.J. 200, 217 n.7, 381 A.2d 333, 341 n.7 
(1977). 

102. 363. F.Supp. 620 (E.D. Va. 1973); aff'd, 539 F.2d 349 (4th Cir.), 
cert. denied sub nan. Lovisi v. Zahradnick, 429 U.S. 977 (1976). 

103. 403 F.Supp. 1199 (E.D. Va. 1975), aff'd mem., 425 U.S. 901 (1976). 

104. See text accanpanying notes 38-43, supra. 

105. 366 Mass. 298, 318 N.E.2d 478 (1974), rev'd on other grounds sub 
norn. Balthazar v. Superior Court of Mass., 573 F.2d 698 (1st Cir. 1978). 

106. 242 N.W.2d 348 (Iowa 1976). 

107. 62 N.J. 388, 301 A.2d 748 (1973). 

108 • See text accanpanyi n;;J notes 66-69, supra. 

109. 5 M.J. at 165-166. 
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since "[t]he marital status of voluntarily participatirg adults would 
bear no rational relation5hip to whether a sexual act should be legal 
or illegal. 11 110 

The saroo analysis applies to private, hanosexual sodanitical acts 
between consentin;J adults. Indeed, the evolution of the right of 
privacy has already exterd.ed its protection to such acts in certain 
jurisdictions. Nonetheless, the perceived special needs of the anned 
forces will operate to prevent or to delay this process in the mili ­
tary.111 The close livin;J arrargments, with their almost canplete 
lack of privacy, rtq:uire that soldiers' attitudes towards hanosexuality 
be con.sideroo before such a dramatic step is taken. It smuld be 
considered whether the special trust necessary before a unit can achieve 
its full canbat potential can be attainoo if tensions exist due to a 
soldier's status as a hanosexual. 

110. Canrronwealth v. Bonadio, 490 Pa. 91, 96, 415 A.2d 47, 51 (1980). 

111. Enclosure 3 of Department of Defense Directive Number 1332.14, 
Enlistoo .Administrative Separations (28 Jan. 1982), sets forth the 
current army policy concerning hanosexuali ty in the anny. This direc­
tive states: 

Hanosexuality is incanpatible with military service. 
The presence in the military environ:nent of persons 
who ergage in lunosexual cord.uct or who, by their 
statements, derronstrate a propensity to en;Jage in 
homosexual cord.uct, seriously impairs the accan­
plishment of the military mission. The presence 
of such members crlversely affects the ability of 
the Military Services to maintain discipline, good 
order, ard. nnrale; to foster mutual trust ard. 
confidence arrong servicemembers; to insure the 
integrity of the system of rank ard. canmard.; to 
facilitate assign:nent and worldwide deployment of 
servicemembers who frtq:uently must live ard. work 
under close conditions affordinJ minimal privacy; 
to recruit ard. retain members of the military 
services; to maintain the public acceptability of 
military service; ard. to prevent breaches of 
security. 

(Continued) 
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v. Conclusion 

For the right of privacy to mean anything it must be an individual 
right, rather than the family-based right suggested by courts which 
have upheld anti-sodcrny laws. A family-based right would bolster, at 
the expense of sin;Jle persons, the worth of tlnse who choose to marry. 
This is unacceptable, for the human significance of those who do not 
marry is roouced. In the same way the irrlividual significance of 
husbands and wives is reduced vis a vis the marital unit of which they 
are a part. In the latter instance, the irrlividual becanes an instru­
ment for the attairnnent of the "greater" societal goal of the family 
unit.112 

Rights belong to imividuals, not institutions such as marriage. 
Individual adults should not be penalized for not marrying by being 
denioo the right to oo free fran goverrrnental scrutiny of their personal 

111. (Continued) 

Assuning the legitimacy of the military's assertions that hano­
sexuals impair mission accanplishment, are the means -- exclusion of 
all hanosexuals -- the least intrusive to insure the necessary military 
preparedness "Where certain 'fundamental rights' are involved, the 
Court has held that regulation limiting these rights may be justified 
only by a 'canpelling state interest,' • and that legislative 
enactments must b:? narrowly drawn to express only the legitimate state 
interests at stake." Roe v. Wade, 410 U.S. 113, 155 ( 1973) (citations 
anittoo). An issue which the courts will have to address is whether 
the harsh measure of trial by court-martial is constitutionally pennis­
sible if the less intrusive alternative of a::lministrative separation 
is available. Certainly the analysis changes when other societal 
nonns of the armed forces are violatoo. These include for example 
public acts, sexual favors extracted by superiors fran subordinates, 
am similar acts which a::lversely affect the canmaoo structure of the 
military. Of course, private heterosexual conduct may also run afoul 
of these norms. 

112. See Eichbaum, Privacy and Antonany, 14 Harv. Civ. Rts. Civ. Lib. 
L. R. 361 (1969). 
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sexual corrluct. Such a prdlibition would suggest that the 11majority11 113 
is insensitive to "discrete arrl insular minorities 11 114 which do not, 
for whatever reasons, choose to marry.115 

With respect to private consensual, heterosexual sodany by adults, 
even in the military, the evolutionary direction of the law is clear: 
such acts are protectect.116 No canpelliO'J state interest has been 
postulated which would allow the government to erkJage in such a funda­
mental intrusion of an irrlividual 's private life, aoo so Article 125 
must be interpreted to be inapplicable to the private, consensual, 
heterosexual acts of a::lults.117 

113. Of course it is problematic as to whether the majority of American 
citizens actually disapprove of these acts. See note 81, supra. 

114. UnitErl States v. Carolene Products Co., 304 U.S. 144, 153 n.4 
(1938). 

115. As one autror has statErl: 

For the Court to tell active h:mosexuals that a 
right of privacy will protect them in traditional 
marital arrl family decisions is reminiscent of 
Anatole France's fam:>us irony: "The law in its 
majestic equality forbids the rich as well as 
the poor to sleep under bridges, to beg in the 
streets, aoo to steal brea::l. 11 Eichbaum, Privacy 
aoo Autonany, 14 Harv. Civ. Rts. Civ. Lib. L. R. 
at 367, quotirYJ A. France, Le Lys Rouge 117-18 
(1894). 

116. The same treoo exists as to similar hacnsexual cooouct in civilian 
jurisdicitions. 

117. Ibes this result ren:ler the statute unconstitutional for over­
breadth? See Aptheker v. Secretary of State, 378 U.S. 500 (1964). I)) 

any military exigencies exist which would require different constitutional 
analysis of an overbreadth question? See Parker v. Levy, 417 U.S. 733 
(1976). mes the presence of a consentirYJ third person require a dif ­
ferent result? Canpare Canrronwealth v. Bonadio, 490 Pa. 91, 415 A.2d 47 
(1980) with IDvisi v. Slayton, 359 F.2d 349 (4th Cir. 1976). These 
questions are beyond the scope of this article. 
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ErHICS ROUND TABLE 


In this installment of Ethics Round Table, the staff of The .Advocate 
examines the ethical responsibilities atten::ling the failure of defense 
counsel to object at trial to a specification that does not allege an 
offense. 

You have ooen detailed as defense counsel for Private Taylor who has 
been charged with roboory. Private Taylor has confessed to you that he 
canmitted the charged offense ard after considering his alternatives has 
decided to plead guilty. The day before trial you discover that the 
specification in the charge sheet fails to allege the offense of robbery 
oocause it does not state that Private Taylor took property from the 
person or the presence of the victim. You expect the error to oo oorrected 
at trial. The next day at trial, after you waive reading of the charges, 
the trial counsel inserts the specification as set forth in the charge 
sheet into the record. As the trial proceeds you realize that neither 
the trial counsel nor the mili tacy judge has discovered the error in the 
specification. You are fairly certain that if you now raise an objection 
to the specification, the trial counsel will amerd the specification ard 
have the charges resworn and re-referred. However, you oolieve that if 
the error goes uncorrected at trial ard Private Taylor is found guilty 
of roboory, the appellate court may set aside the findings of guilty of 
roboory, enter fin:lings of guilty for sane lesser included offense an:l 
may either reassess Private Taylor's sentence or order a rehearing 
thereon. What are your ethical obligations? 

The dilarma faced by defense counsel is whether to bring the defect 
in the specification to the military judge's attention so that it may be 
corrected at trial or to say nothing and rely on the appellate court to 
correct the error. In evaluating the ethical obligations in the instant 
case, defense counsel should keep in mind that as a lawyer his duty, both 
to his client an:l to the legal systan, is to represent his client zealously 
within the bounds of the law. See ABA Code of Professional Responsibility, 
[hereinafter cited as ABA Coder;-Ec 7-19. 
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Guidance as to what constitutes zealous representation within the 
bounds of the law is found in DR 7-101 (A) (1) of the ABA Code which 
provides: 

(A) 	 A lawyer shall not intentionally: 
(1) 	 Fail to seek the lawful objectives of his 

client through reasonably available means 
permitted by law and the Disciplinary 
Rules • • • 

To ootermine the prq:>er course of action in this case, defense counsel 
must resolve two basic issues. First, he must identify the course of 
action which would oost serve the interests of Private Taylor. Secom, 
he must ascertain whether any ethical obligations require him to rcodify or 
reject that course of action. If no ethical obligations constrain the 
proposed course of action, then defense counsel is bound by the ABA Code 
to pursue that course of action in his representation of Private Taylor. 
See ABA Code, DR 7-lOl(A)(l). See also ABA Code EC 7-1 and 7-9. 

In the hypothetical posed above, defense counsel would most likely 
advance Private Taylor's interests by not objecting to the defective 
specification. If no objection is raised at trial, the Court of Military 
Review may find that the specification fails to state an offensel and 
grant Private Taylor sane relief on appeal. Alternatively, if an objec­
tion is raised at trial, the trial counsel will most likely arnem the 
specification and have the charges re-referred.2 The error for appeal 

1. See United States v. Hunt, 7 M.J. 985 (ACMR 1979). The Army Court of 
Military Review, h0Y1ever, has recently reaffirmed that the failure to 
object to the sufficiency of a specification lessens the goverrrrent's 
burden on appeal. See United States v. Schwarz, 12 M.J. 650, 652 (ACMR 
1981). I:espi te thisholdin;J, the possibli ty that sane relief may be 
granted still exists. 

2. The identification of the course of action which will max1m1ze the 
oonefits to your client is inextricably tied to defense counsel's assess­
ment of the trial counsel's probable course of action. If it is probable 
that trial counsel will not move to amend the specification but will 
proceed on a charge of a lesser included offense, then defense counsel's 
decision as to the course of action which best serves his client may be 
alteroo. The determination of the course of action that is most advan­
tageous to his client is in the first instance a tactical decision. 
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will then be eliminated. Accordirgly, in the present case defense 
counsel is not faced with a situation where a failure to object would 
prejudice the accused's case at trial. Insteoo, by not objectirg to 
the specification, defense counsel merely preserves the opportunity 
for Private Taylor to gain sane relief fran the appellate court for 
the governrent' s error in drafting the specification. Havirg resolved 
that Private Taylor's interests will mJst likely be oovanced by raisirg 
no objection to the specification, defense counsel must still ascertain 
whether any ethical obligations require him to inform the court of the 
error in the specification. 

Several preliminary points smuld be notoo. This is not a case 
where the defense counsel has made an affirmative misrepresentation. 
See ABA Code DR 7-102(A) (5). rbr is this a case where defense counsel's 
failure to object may be characterized as an action taken nerely to 
harass or maliciously injure another. See ABA Code DR 7-102(A) (1). 
The defense counsel has chosen not to object because his client may 
ultimately benefit fran his silence. At nnst, defense counsel is 
guilty of inaction. The relevant question, then, is whether. defense 
counsel's inaction in this case is a violation of his ethical obliga­
tions.3 

Disciplinary Rule 7-102(A)(3), directs that: 
(A) 	 In his representation of a client, a 

lawyer shall not: 
(3) 	 Conceal or knowirgly fail to dis­

close that which he is required 
by law to reveal. 

3. Altmugh the OrJ.AG Professional Responsibility Mvisory Camnittee 
has not considered the ethical problems associated with the hypothetical 
posed by this article, the camnittee has addressed a similar ethical 
problem. The carrnittee was asked whether defense counsel must notify 
the court of a possible jurisdictional defect over the accused. The 
cacrnittee resolved this question in the negative, finding that silence 
on jurisdictional matters does not constitute presentation of false 
evidence or perpetration of a fraud on the court. The carmittee also 
statoo that it was unaware of any legal requirement for a defense 
counsel to reveal jurisdictional defects or to confirm the accuracy of 
information presentoo by the govemnent. The camnittee, however, did 
condemn affirmative confirmation of inaccurate information by defense 
counsel. Professional Responsibility, The Army Lawyer, June 1978 at 
21. 	 . 
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In decidinJ what the law requires him to reveal in his particular 
instance, defense counsel must ascertain which of two potentially 
conflictinJ roles he slnuld play - the role of an officer of the court 
or the role of crlvocate. A certain basic level of cooperation arronJ 
attorneys is necessary if the court is to perform its duties. Beyom 
this minimt.nn point, whenever a defense counsel subordinates the sub­
stance of a case to meaninJless procedure, he undermines the system's 
capability for achieving the purposes of the law. Such tactics should 
be avoided unless a pararrount obligation of the defense counsel directs 
otherwise. Under the ABA Code, zealous representation of a client is 
the primary obligation of an attorney. ABA Code EC 7-1. Ethical 
consideration 7-9 also states that in the exercise of his professional 
judgment a lawyer slnuld always act in a manner consistent with the 
best interests of his client. When a client's interests are at stake 
the ethical prestnnption is in favor of crlvocacy rather than cnoperation. 
Without resortinJ to misrepresentation, a defense counsel should use 
all of his foremic am procedural skills on his client's behalf,4 
even if the result is to aggravate the inefficiencies of the judicial 
system. 

The ABA Code reca;;Jnizes that our syste:n of justice is based upon 
an adversarial node!. ABA Code, Canon 7. As Ethical Consideration 
7-1 states: 

In oor goverrrnent of laws am not of men, each member 
of our society is entitled to have his conduct judged 
am re;Julatoo in accordance with the law, to seek 
any lawful objective through legally permissible 
meam ••• 

As a general pr~ition, it is not imprq:>er for defense counsel to 
seek, through the assertion of rights given by law, a lighter sentence 
for Private Taylor. See ABA Ccmm. on Ethics am Professional Responsi­
bility, Infonnal Op. M29 ( 1978) (military lawyer may crlvise client 
to plecrl not guilty to gain crlvantage of pretrial plea bargaininJ). In 

4. See ABA Code, DR 7-101(8)(1) (lawyer may exercise his professional 
judgement to waive or fail to assert a right or IX>Sition of his client). 
See also Unitoo States v. EllinJSWOrth, 408 F.Supp. 568 (D.~l. 1975) 
(under DR 7101(8) (1), defense counsel is given broad discretion in 
corduct of his representation of an accused). 
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the hyp::>thetical, defense counsel by failin,;J to object is takin,;J advan­
tage of a rule of law which requires the charges against an accused to 
state an offense before the accused may be convicted of camnittin,;J 
that offense. Defense counsel's silence at trial may result in Private 
Taylor receivin,;J sane sentence relief on appeal. This tactic may slow 
the wheels of justice, but any delay the tactic will cause in the 
disp::>sition of the case is a price the ABA Code is willin,;J to pay to 
the adversary system. The ABA Code does not imp::>se an obligation up::>n 
defense counsel to perfect the goverrrnent's case. Zealous representa­
tion of Private Taylor directs defense counsel in this instance to 
starn mute in the face of trial counsel's error. 
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SIIHAR 

Introduction 

This rronth the sidebar contains a little of the old am the new. 
It offers sane practical suggestions for three critical aspects of a 
contestoo trial before court members: the openin;J statement; sane tips 
on case preparation; and the closing argt.nnent. Finally, the imminent 
start-up of mamatory urinalysis programs and its consequences are 
discussed~ 

The C£ening Statement 

The opening statement is a critical manent during a trial with man­
bers because it sets the Sta'.je for the entire trial. Recent studies 
suggest that between 65% to 90% of jurors in state criminal trials 
decide the issue of guilt or innocence after openin;J statements. Too 
often, however, defense counsel wait to make an opening statement until 
after the prosecution has restoo its case wittnut a sound tactical reason 
or render an opening statement that is an extended apology rather than 
an instrument of persuasion. 

How often have counsel heard the followin;J litany durin;J an openin;J 
statement? 

"Mr. President ard Manbers of the Court, this is 
the part of the trial called an opening statement. 
I will try to be brief. Please remember, am I'm 
sure the military judge will instruct you that 
what I say or what CPr X, the prosecutor, says is 
not evidence, but merely a blueprint as to what we 
believe the evidence will soow. Please pay care­
ful attention to all the evidence. We believe 
that the evidence will soow that • • • " 

In this example, the defense counsel has lost a golden q>portuni ty to 
capture his a.idience' s attention ard to plant the seeds that may germinate 
into an acquittal. During the first few minutes of your opening statement, 
the court members will give you their. canplete attention. Seize it. 
Ibn't waste time discussing the law relevant to opening statements, tell 
them what your theory of the case is. The q>enin;J staterent is not argu­
ment, but you must tell the members your theory of the case in order for 
them to understam where your croos-examination am defense evidence is 
leading. Presenting your theory of the case is especially effe.ctive 
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when your statement i.rmediately follows the prosecutor's statement. Your 
canments will renain fresh in the minds of the members, coloring their 
perception of the goverrment's case. 

The followin;J tips may assist you in preparin;J a stron;J openin;J 
statement: 

1. 	 D:m't begin with an apolOJY or with a len;Jthy pro­

cedural introduction. A well chosen introduction 

sh:>uld rivet the members' attention to your ca5e. 

D:::m't lose them with a litany. In rncst jurisdic­

tions panels of court members sit for several cases 

and probably are familiar with trial procedure. 


2. 	 The objective of an q:>enill] statement is to orient 

the court to your case. Tell the members your theory 

of the case am the facts you expect to elicit dur­

iOJ direct am cross-examination whic~ support your 

theory. See Para. 44g, Manual for Courts-Martial, 

United States, 1969, (Revised ed.) [hereinafter MCM, 

1969]. lbn' t make the members guess where the de­

fense is headiOJ. Often, counsel will find that 

their case rests u_I:X)n one main issue, for instance, 

the credibility of a particular witness. If that is 

the situation, narrow the issue for. the members by 

telling than what is not in issue. 


3. 	 Succinctly state the facts of your case. Paint a 

verbal picture for the court. An effective techni­

que is to state the facts in the fonn of a story, as 

seen through the eyes of the accused. This will help 

the members visualize your case am will create a 

"mind set" which the trial counsel will have to over­

cane. 


4. 	 lbn't Argue. You may forcefully state the facts am 

your theory of the case, but save your argument for 

closill]. For example, telliOJ the members, that the 

confidential informant is a liar is argumentative. 

However you may tell the court that the prosecutor's 

entire case rests upon credibility of the informant 

am that the evidence will show that three of the 

informant's supervisors would not believe him under 

oath. 
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5. 	 D::m't ooerstate your case. Make sure that everythiOJ 
you pranise to present will be backed up by a witness 
or documentary evidence. FailiOJ to prcxluce evidence 
that you said would be presented in your case lessens 
your credibility am detracts fran the presentation of 
the defense. Be especially careful not to surmiarize 
the accused's testirrony unless you are absolutely 
certain he will take the stand. 

6. 	 Ibn' t recrl fran a prepared text. Most camrentators 
recamnend that the opening statement be distilled to 
a one page outline. Starn directly in front of the 
court members (and away fran the podium}. Maintain 
eye contact throughout your presentation am avoid 
distractiOJ mannerisms, such as playiOJ with a pen or 
leanirq on counsel table. 

7. 	 Maintain military bearing and appearance. If you · 
appear before members weariOJ a slq>py unifonn, with 
shaggy hair or with unshined brass, the members may 
be so distracted by your appearance that they may 
never really hear what you have to say. 

8. 	 Prepare both your openirq statement am final argu­
·ment 	before trial. KnOYI what your theory of the case 
is before you enter the court roan. As in football, 
have a game plan and stick with it. You can always 
fill out your closin;J argUITEnt as the case unfolds, 
or adapt to an unexpected developnent, but prepariOJ 
both the openiOJ statement am the closirq arglUllent 
before trial will help keep your theory and the devel­
oµnent of the case tight am consistent. 

9. 	 Set the stage of the trial in your opening state­
ment, but don't dilute your message with unnecessary 
details. Save saoo of your "points" for direct or 
cross-examination. Sane facts, especially when 
elicited in cross-examination, will have a greater 
dramatic effect if they cane out witlx>ut prior fan­
fare. 

10. 	 Reveal the weaknesses in your case which will cane to 
the members' attention. This will allOYI you to ex­
plain tlx>se facts in the least damagirq manner, while 
enhanciOJ your OY1n credibility. 
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11. 	 If possible, practice your cpenin;J statement with a 

lay person, such as an understanding spouse. They 

can tell you better than another lawyer whether you 

are capturing their attention and stayin;J clear of 

"JAG jargon." As a quick check, ask your listener to 

explain the theory of your case. You may also wish 

to write out the theory of your case in one or two 

sentences above your opening statement. If you can't 

state it simply, the court members will be hard 

pressed to follow your lead. 


12. 	 Refer to your client by rank and narre, or as your 

client, but not as "the accused;" it's too institu­

tional and depersonalizin;J ard reinforces an aura of 

guilt. 


The cpenin;J statement will often be your best opportunity to seize 
the court member's attention and to explain the defense's theory of the 
case. The delivery of this statement is worthy of foretlx>ught ard care­
ful preparation. 

Preparation of the Case-in-Chief 

The followin;J matters are offered as suggestions to help you better 
prepare your case for trial. 

1. 	 Think your case through. Are you able to state your 
theory of the case succinctly in one or two sentences? 
Your entire. trial strategy sh:>uld be molded around 
this central theTIE. 

2. 	 Be organized. Many counsel use a trial notebook which 
they rely upon for every trial. 

3. 	 Prepare your exhibits before trial. Mark them, anti ­
cipate objections, and present them in a logical 
sequence. 

4. 	 Anticipate your objections to the goverrment's evi­
dence. J::bn't wait for trial to dream up an objection 
to a goverrment exhibit. Take crlvantage of the speci­
fic notice you receive under Rules 304, 316 and 321, 
Mil. R. Evid. to prepare your.objection. Refer speci­
fically to the Military Rules of Evidence and appro­
priate case law when you argue your objection. Prior 
preparation will also help you avoid rneritless objec­
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tions which will only draw the member's attention to 
the evidence and which may cause them to wonder what 
you wish to hide. Litigate critical objections prior 
to trial as a m::>tion in limine. 

5. 	 Keep an irdex of the Military Rules of Evidence in 
your trial notebook for quick reference, unless rule 
mem::>rization is your stron;J suit. 

6. 	 Know what instructions you want before the judge asks. 
It is ernbarrassin;J to page through the Judges' Bench­
book in open court. A copy of the index to the 
JUdges' Benchbook can help you keep track of the 
instructions you need during trial. Also, know your 
judge. For instance, sane will autanatically give the 
credibility of an infonnant instruction, others won't 
in the absence of a specific request. 

7. 	 Examine the government exhibits prior to trial to . 
insure that they are accurate ard admissible. Pay 
particular attention to the Article 15's, and ask your 
client to examine them as well. 

8. 	 Know what the maximum punishment is and don't hestiate 
to raise the issue of multiplicity. Multiplicity cuts 
three ways - multiplicity for chargin;J, multiplicity 
for firdin;Js, ard multiplicity for sentencin;J. An 
objection at trial will preserve any of these issues 
for appeal even in a guilty plea. 

9. 	 Control your client. There are certain decisions your 
client must make, but you must gain his confidence ard 
provide him with sourd counsel. Sell yourself and 
inspire his confidence. Try to prepare your client 
psychologically; you don't want him "stoned" on the 
day of trial. Ranird your client to get a haircut, 
shave, and ready his unifonn before the day of trial. 
If your client is improperly uniformed, object strenu­
ously - especially if he has been in pretrial confine­
ment. The trial counsel arrl canpany camnarder are 
responsible for insuring that the accused is in proper 
uniform for trial. Ib not acquiesce - be crlamant. 
Your client has an absolute right to be in the proper 
unifonn. D.Irin;J the trial, keep an eye on your 
client. Occasionally he may begin to nod off or may 
glare an;Jrily at a witness or the panel. Try to un­
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obtrusively straighten him out. If it is necessary 
to talk with him at length, request a recess after 
a sufficient lapse to avoid invitill:J further atten­
tion to the incident. 

10. 	 Croos-examination smuld also be preparoo prior to 

trial. Leave the brilliant, seemingly impranptu per­

formances to saneone else. Cull through the various 

pretrial witness statements and interview notes, note 

the key facts you plan to draw out fran each witness, 

and have ready any prior inconsistent statement you 

wish to cddress. Write out ard enumerate these facts 

in a logical sequence for each witness. Then you can 

check oft each r;x>int as you proceoo through croos­

examination. In this way, you won't forget anything, 

ard you can turn this into an cdvocacy technique as 

the members watch you check the points off. This 

technique will also assist you.in resistill:J the 

temptation to: (a} ask the question to which you don't 

knCM the answer, ard (b} allow the witness to re]ur­

gitate all the testi.m:::>ny which was already heard in 

direct. 


Closing Argument 

This is your last q:>portuni ty to address the court members. After 
your argument, the prooecutor may argue in rebuttal, the military judge 
will instruct the panel, and then the court will close to deliberate. 
In a contestoo case the clooill:J argument can be decisive. Therefore, it 
is imperative that you adequately prepare your argwnent before the trial 
begins. 'lb scratch out an argument durill:J the trial counsel's argument 
and then stand up ard "wing it" will usually result in a rambling, poor­
ly organized discourse which lacks punch ard direction. 

There is no formula or set of phrases that will guarantee success, 
rut the follCMill:J matters sffiuld enhance the effectiveness Of your argu­
irent. 

1. 	 The cloo ill:J argument is not a surrrnary. Avoid boring 
the panel by reciting the prosecutor's argument, 
spiced with ooitorial canm:mt, or by restatill:J all the 
evidence. Argue the facts, analyze them in the con­
text of your theory of the case, rut don't recite 
them. See generally para. 72, MCM, 1969. 
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2. 	 Remember the purpose of your argt.nnent. Your objective 
is to provide the court with the "why;" why should 
your client be acquitt €d? Therefore you sh::>uld stick 
with your theory of the case throughout the trial. 
The entire argt.nnent sh::>uld ~velop that central theme. 
Consequently, be positive. Even if you have a reason­
able doubt case, tie in your attacks upon the govern­
irent' s case with the positive features of our system 
of justice, so that the panel has an alternative posi­
tion to consider. If possible, relate a weakness in 
the prosecutor's case to a strergth in your own. In 
the same way, the prosecutor's theory of the case can 
be effectively attacked by canparirg its weaknesses 
with your theory and with the evidence which supports 
it. 1b attack the goverrrnent's case in "scatter gun" 
fashion is seldan effective; attack with a purpose. 
In this way, as you tear down the prosecutor's theory, 
you are establishir¥J your own theory in the minds of 
the members. This will terrl to place the prosecutor 
on the defensive and force him or her to devote time 
arrl energy in answerirg your· challerges in rebuttal. 

3. 	 Prepare your closing argtnnent prior to trial. After 
rea:lirg all the statements of witnesses appearirg at 
the Article 32 and after interviewing the witnesses, 
there will te few surprises at trial. Prepare an out­
line that will provide a logical structure to your 
argument. In this way, you will have time to mesh 
your opening statement arrl closing argument and to 
insure that the theory of your case is developed 
through-out the course of the trial. Leave space on 
your outline to "flesh out" points which develop dur­
ing trial. If you have an outline on the table before 
you, it will te much easier to briefly note the points 
that you wish to cover. 

4. 	 Be canposed arrl in control. You want to project to 
the panel a conviction that you sincerely believe in 
your client's cause arrl in the court's ability to 
arrive at a just decision. If you are feeling flus­
ter€d or ne€d sane time to canplete your argt.nnent, ask 
for a recess after you rest your case or at the close 
of the goverrrrent's rebuttal. lbn't feel like you 
must rush into arguroont, but don't use this time as a 
crutch to think out what your goirg to say for the 
first time•. If you need a recess to organize your 
th::>ughts, ask for it. 
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5. 	 Face the panel am maintain eye contact with all of 
the members. This is especially crucial with enlisted 
members who may feel slighted if yci.ir eye is constant­
ly with the president of the court. Readin;J your 
argument or deliverill'J a mennrized address will cause 
you to lose contact with the members and strip your 
message of its at0tional impact. 

6. 	 use the exhibits during argument. If physical evi­

dence such as a ph:::>tograph or a di.art can oo used to 

make a point, use it durin;J your argument. It will 

make your argument roc>re interestin;J arrl easier to 

remanber. 


7. 	 Refer to the key larYJuage in the instructions upon 
which your case rests. If the major issue is self­
defense, tell the members row to apply the instruction 
which they will receive to the facts of the case. 

In sumiary, keep your closin;J argument tight. Begin with your 
theory, develop it with an analysis of the pertinent facts in the context 
of the instructions which the members will receive, attack the prosecu­
tor's theory while you buttress your own, and finish on a stron;J note 
which reiterates your theory of the case; then sit down. Ixm't dilute 
your effectiveness by droning on. During the trial counsel's rebuttal 
maintain a poker face; don't let the members see you shake your head in 
chagrin as you roontally critique yourself over sanethin;J you forgot to 
say or blandl as the prosecutor makes a stron;J point. If you sense that 
your client is oocanin;J agitated, talk to him and calm him down. 

Source Material: 

1. 	 s. GoldOOrg, The First Trial, (Nutshell Series, 1982). 

2. T·. Mauet, Fundamentals of Trial Techniques, (Little, Brown 
Co., 1980). 

3. 	 Major C. Jacobsen, Thoughts on the Opening Statement. 

Urinalysis: New ~veloµnents· 

On 28 ~cember 1981, the Assistant Secretary of ~fense issued a 
merrorandum for all of the service secretaries effecting a major policy 
challJe towards alcohol am drug abuse. The merroramum states that: 
"This action eliminates the prohibition against the use in disciplinary 

/ 
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proceedirgs of evidence obtained fran canpulsory urinalysis • • • • " 
Enclosure 2 to his menorandurn specified that mandatory urinalysis may 
be comucted durirg: 

"(1) An inspection under Military Rule of Evi­
dence 313; 

(2) A search or seizure under Military Rules of 
Evidences 311-317 •••" • 

This enclosure also prwides that the results of canpulsory urinalysis 
may be used for disciplinary purposes. 

Arrorg the issues raised by the implementation of this policy include: 

(1) The "reasonableness" of a forcible bodily intru­
sion based upon probable cause am exigent circum­
stances, See Mil. R. Evid. 312(d). 

(2) The cpplication of the probable cause am the 
warrant requirement to a canpulsory urinalysis. 

(3) Whether it is reasonable for a canrnaooer to 
require all members of his carrna.nd to sutmit to a can­
pulsory urinalysis in the course of an unit inspection 
See Mil. R. Evid. 312(d) and (f). 

(4) The reliability of the hamlirg of urine speci­
rrens taken cit the unit level. 

(5) The reliability of the laboratory testirg of 
urine samples. See United States v. Distler, 671 
F.2d 954 (6th cir:-1981). 

(6) Whether individuals woo are rrerely passively 
inhalirg hashish will soow "positive" for 'IH:;? The 
studies done to date have only dealt with "passive 
inhalers" of rnari juana in a closoo roan with other 
persons sroc>kirg marijuana. However, what level of 
THC woold a ooldier have who hcrl roanmates who sroked 
hashish in the billets? Hashish has much higher 
levels of THC than marijuana am is recrlily obtain­

·able in Germany. 
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CID laboratories will not be used to process canpulsory urine test ­
ing. Rather, this ~rk will be contracted out to civilian firms which 
have been certified by the Assistant Secretary of ~fense (Health 
Affairs). Certification is contingent upon the derronstration of accept­
able quality control perfonnance. 

As this policy is being implemented, the staff of The Advocate in­
vites your feedback, either written or telephonic. In particular, we 
would like to knCM when the prq;irarn begins in your juriooiction am what 
action the carmand is taking against individual's whose tests are positive 
for controlled substances. Call or write CPI' Warren Foote Autovon 289­
1195/1087. Future issues of The Advocate will specifically excrnine 
various i:otential trial tactics arrl defenses which may be useful in a 
prosecution based upon urinalysis testing. 
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CM WATCH 
INTRODUCTION 

The two nnst significant areas of military law currently being examined 
by the court via petitions for review concern the Military Rules of Evidence 
and post-trial reviews. In United States v. Clenons, ACMR 441549, ~ 
granted 14 M.J. 113 (01A 1982), the admissibility of evidence of the good 
character of an accused under Mil. R. Evid. 404(a) (1) will be examined. 
Whether a concurrent investigative purpose invalidates an otherwise lawful 
i'nventory under Mil. R. Evid. 313(c) will be considererl in United States v. 
Barnett, ACMR 441308, pet. granted 14 M.J. _ (01A 1982). The duty of the 
staff jLrlge advocate to notify defense counsel of new matter raised in his 
caments of the defense rebuttal to the post-trial review is at issue in 
United States v. Karlson, ACMR 441336, pet. granted 14 M.J. __ (01A 1982) 
and in United States v. Siders, ACMR 16569, pet. granted 14 M.J. 129 (01A. 
1982). 

DEFENSES: Character Evidence 

In United States v. Clenons, ACMR 441549, pet. granted 14 M.J. 113 (01A 
1982) , the appellant was convicted of several larcenies fran his barracks· 
While on duty as the CQ. At trial the appellant maintained that he ranoved 
the items fran the individual roans because they \>Jere unsecurerl. Prior to 
trial the government successfully moved to bar any evidence of the appel­
lant' s good military character and prior law-abidil'l3 behavior. The defense 
had intended to argue that the takings \\'ere acts in conformity with those of 
a soldier wh::> took his duties as a CQ seriously. The granted issue examines 
the prcpriety of the military judge's ruling that Mil·. R. Evid. 404 (a)(l) 
did lX)t provide a basis for the admission of appellant' s character evidence. 

K>ST-TRIAL RE.VIEW: Clemency Petitions 

The right of an accused, through his defense counsel, to be fully 
infonned of matters brought before the convenil'l3 autoority in a post-trial 
review will again be examined by the court in United States v. Siders, 
ACMR 16569, pet. granted 14 M.J. 129 {01A 1982). In this case the appel­
lant addressed a letter requesting clemency to the convening authority. 
The letter was lost after it came into the governrrent' s possession arrl 
the convening authority received only a surcmary of the letter attached 
to the post-trial review. Neither the appellant nor his cotmsel \\'ere 
advised that the letter was lost nor were they given the OJ?IX)rttmity to 
ensure that the surrrnary written by the acting staff judge advocate accur­
ately reflected the contents of the letter. '!he Cburt will decide if this 
violated the appellant's rights to petition the convening authority for 
clanency. 
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SPECIAL WRITS: Mandanus 

In Dabzynski v. Green and Gnecka,.,r, Misc. N:>., 82-36/NA 14 M.J. __ 
(CMA 1982) , the court required the filirg of a canplete record of all admin­
istrative proceedings with respect to nonjlrlicial µmishment administered 
to the appellant after the government had witlrlrawn the same charges fran 
a court-martial. The appellant had successfully litigated a motion to 
suppress evidence and is seeking either an order to the military judge to 
disalla,.,r the withdrawal of charges or an order to the convening authority 
to vacate the nonjlrlicial punishment. Judge Cook dissented fran the inter­
l<X.'lltory order, citing his opinion in Stewart v. Stevens, 5 M.J. 220 (CMA 
1978) in Which he argued that the court lacked jurisdiction to act en 
requests for extraordinary relief in cases Where no discharge was adjlrlged. 

AIDL: Defense of Irrpossibility 

In United States v. Lee, ACMR 16346, 14 M.J. __, pet. granted 14 M.J. 
(CMA 1982), appellant pled guilty to t\\O specifications of unauth::>rized 

absence. During the extenuation and mitigation portion of the trial he 
stated that one perioo of absence was caused by a mechanical breakdown of 

· his car. The court has agreed to examine Whether this factor, coupled 
with a lack of any admission of dilatory action on the part of appellant, 
raises the defense of irrpossibility to return to military control. 

ARSON: Proof of Intent 

In United States v. Acevedo-Velez, ACMR 441386, pet. granted 14 M.J. 
(CMA 1982), appellant pled gu'ilty to one specification of aggravated 

arson and two specifications of simple arson. At trial, appellant denied 
havirg any intention of setting fire to the barracks as alleged in the 
aggravated arson specification. He admitted, ~ver, setting fire to his 
carmander' s jacket with a disregard for the consequences thereof and a 
realization that there existed a great possibility that the building \\Ould 
catch fire.· The issue is Whether the appellant's admission coupled with 
his indifference is enough to satisfy the specific intent requirement for 
arson enunciated by the court in United States v. Greene, 20 USCMA 297, 43 
CMR 137 (1971). 

POSI'-TRIAL REVIEW: Defense Reruttal 
CXXJRI' MEMBERS: Ccmnand Influence 

In United States v. Karlson, ACMR 441336, pet. granted 14 M.J. _ (CMA 
1982), appellant pled guilty to the offenses of larceny and carmunicatioo 
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of a threat and was convicted. The following day in a different case but 
one involving the same counsel, one of the court meni:>ers raised the fact 
that prior to appellant 1 s trial the court manbers had discussed a carmander 1 s 
call in which the convening authority had implied that he was dissatisfied 
with the leniency of recent sentences. The defense counsel raised the issue 
in his carrrents to the .[X)St-trial review. The staff judge advocate replied 
to the defense counsel 1 s ccmnents with a srnrmary of the manber 1 s testirrony 
during voir dire in the unrelated case am. enunciated a legal standard for 
cxmnand influence without allCMing the defense to ccmnent on the addendtlll 
to the .[X)St-trial review. The court has ·agreed to examine whether there 
was a risk of ccmnand influence and whether the staff jtrlge advocate should 
have allc:Med the defense counsel an op.[X)rtmity to explain or rebut adverse 
infonnation contained in an addendun to the .[X)St-trial review as a follOH­
up case to United States v. Narine, 14 M.J. 55 (CMA 1982). 

SEARaI AND SEIZURE: Inventory Search 

In Uni,ted States v. Barnett, A01R. 441308, pet. granted 14 M.J. __ 
CMA 1982) , the court will decide whether the primary purpose in corrlucting 
an inventory of appellants 1 property was to obtain evidence to use in a 
criminal proceeding. The appellant and three others were arrested for a 
series of robberies. After the apprehension the CID agents told the appel­
lants' carmander that if and when he conducted an inventory of the appel­
lant 1 s property prior to pretrial confinement they wanted to be present. 
The following day an inventory was conducted in the presence of the CID 
agents. This case will test the parameters of Rule 313 ( c) , Mil. R. Evid., 
which excludes evidence obtained during an ·inventory which is a pretext 
for an illegal search. 

OFFENSES: Missing Movement 

In United States v. Graham, 12 M.J. 1026 (A01R. 1982), pet. granted 14 
M.J. (CMA 1982) , the court will decide whether the offense of missing 
rrovement, under Article 87, UCMJ, is carmitted when a servicernanber who is 
authorized leave en route misses a Military Airlift Carmand flight for a 
pennanent change of station. 
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~ NOlES 
Synopses of SeZected Mititary, FederaZ and State Court Decisions 

CDURTS OF MILITARY REVIElV DOCISIONS 

CRIMES: Ha.isebreaking 

Unitoo States v. Wheeler, SPCM 17454 (ACMR 16 A.ugust 1974). 

(AOC: CPT Foote) 

The a~llant enteroo a barracks roan and stole a stereo. He gainoo 

entry by using a key voluntarily supplioo by the victim's rcx:mna.te. The 

court held his guilty plea to housebreaking improvident, since the entry 

was consentoo to and therefore not tmauthorizoo. 


POST-TRIAL REVIEW: Petition for Cle:nency 

United States v. Phillip;, SPCM 16657 (AotR 19 August 1982). 

(AOC: CPT Blmn) 

After trial, the accused suhnittoo a petition for clemency giving five 

separate reasons in support of his request to ranain in the Arrcff• · The 

trial judge concurroo in the accused's request and urgoo that the factors 

be taken into consideration. Despite this, the s.JA' s post-trial review 

emitted any reference to the cle:nency petition or the judge's recamtenda­

tion. 


In accordance with the principle that the SJA review Ill.1st address signi­

ficant clemency factors arrl any reccmnendation by the military judge for 

suspension of a p.mitive discharge, ACMR found error in the post-trial 

review. The SJA' s failure to ccmnent upcn the clanency request arrl. 

judge's recamterrlation created a substantial risk of prejudice Which was 

oot waivoo by the TDC's failure to object in his Goode rebuttal. In the 

interest of judicial econany the Court reassessed the sentence rather than 

return the record of trial for a new review arrl action. 


EVIDENCE: Loss of Evidence 

Unitoo States v. Bolden, CM 441523 (ACMR 16 August 1982). 

(AOC: CPT Gray) 

The a~llant claimed that the govermient' s delay in prosecuting his 
case resultoo in loss of docunents which purportooly VJOuld have substan­
tiated his alibi defense. At trial, the accused relioo on his ONn testi ­
nnny arrl the sarewhat uncertain reco.llection of his lSG to establish 
that he had servoo as OJ runner on the night in question. 'Ihe OJ on 
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that night si.rtply couldn't recall Who was his runner. The OJ nmner's 
log which \\Ould have corroborated his alibi was destroyed IAW unit pro­
cedures awroxiroately one and a half rronths after the Article 32 investi ­
gation. Although the accused had previously made a personal copy of the 
docunent at the urging of his ~' it was misplaced before trial. 

AQ.1R fourrl the loss of the docunent due to the accused' s 0Nt1 negligence. 
The exercise of ordinary diligence by the defense in preparing for trial 
could have prevented the destruction of the original. M:>reover, the 
rnanbers could have believerl that the accused was present for duty as OJ 
nmner, yet returned a guilty verdict based on test.irrony that the CQ had 
authority to allo.-1his runner time off. 

FEDEAAL OJURI' DOCISIONS 

EVIDENCE: Suggested Identification 

United States v. Ballard, 534 F.Supp 749 (M.D. Ala. 1982). 


Two men robbed a store wearing face masks. The robbery victim saw them 
through the windo.-1 as they left but at a subsequent line up Wa.s able to 
identify only one. He did not identify Ballard. Through no fault of the 
government, he saw Ballard at a series of preliminary proceedings at a 
county courthouse and "got to looking, and just to recognizing him." The 

•court held the victim' s in-court identification a denial of due process 
and ordererl a new trial, emphasizing that "improper police corrluct is 
not the only circunstance which can rerrler an encounter mmecessarily 
s.uggestive to a witness." 

EVIDENCE: Canpetence of Witnesses 

United States v. Lightly, 677 F.2d 1027 (4th Cir. 1982). 


At a trial for assault, the defense attempted to call an accanplice Who 
had been fourrl to be criminally insane, incanpetent to starrl trial, and 
subject to hallucinations. The trial judge declared the witness in­
canpetent to testify without conducting a hearing in canera even though 
the witness' s p-iysician had testified that he t.mderstood the oath and 
could remember and ccmmmicate what he saw. The Court of Appeals reverse1 
and remande1 for a new trial by applying the presunption of canpetence of 
Fed.R.Evid. 601 and holding that it had not been rebutte1. 

FIFI'H AMENDMENT: Cross-Examination Concernin Pre-Trial Silence 

United States v. Ochoa-Sanchez, 676 F.2d 1283 (9th Cir. 1982 • 


The defendant waiverl his right to silence prior to trial and gave the 
police a statement but decline1 to answer selected questions. The prose­
cutor cross-examine1 him concerning these anissions, conterrling they 
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were inconsistent with his direct testi.rrony in 1'bich he claime:l to ha.ve 
given response to all questions. The court affinne:l hi$ conviction 
relying on Anderson v. Charles, 447 u.s. 404 (1?90) to distinguish Doyle 
v. Ohio, 426 u.s. 610 {1976). Where the accuse:l's pretrial silence 
arrounts to a prior inconsistent statement, it may frequently be use:l to 
i.n!>each, but the fact that the accuse:l invoke:l his right to silence is 
never by itself admissible. 

FIFIH AMENDMENI': Ri iht to Refuse to.Testi 

In re Flanagan, 533 F.SUpp 957 E.D.N.Y. 1982). 


Flanagan was subpoenae:l to testify before a grarrl jury concerning a 
conspiracy to smuggle fireanns to Great Britain and Ireland :Eran the U.S. 
The U.S. gave him inmunity. H<:Mever, he refuse:l to testify, claiming 
he was oot ircmme fran extradition arrl prosecution in Northern Ireland, 
Irelarrl or Great Britain. The district court refuse:l to canpel his testi ­
mcny ruling that assurances that extradition 'M':l.S unlikely ~re insuffi ­
cient to obviate the right against self-incrimination. 

SFARaI AND SEIZURE: E ticns of Priva 

United States v. Barry, 673 F.2d 912 6th Cir. 1982). 


Errployees of a M:mphis Federal Express office observe:l a large quantity 
of pills labeled "methaqualone" through a tear in a package. This arousEXI 
their suspicions that the pills ~re illegal, especially because the 
phannaceutical nt.Jnbers had been efface:l. They opene:l the package arrl 
calle:l in a DEA. agent Who examine:l the package and reseale:l it. When 
Barry claime:l the package, he was arrested. No warrant was obtained for 
the search of the package, whl.ch was perfonned under proce:lures outline:l 
in a Federal Express internal me:rorandun prepared in conjuncticn with 
the DFA. 'lhe court held that the Federal Express employees had acted 
as private citizens but that oo exigent circunstances had been sh:7Nn to 
justify the failure to get a warrant. Barry, however, failed to satisfy 
the threshold requirement of slx:Mirg an expectation of privacy. By 
failing to take precautions to protect the package fran the risk of 
exposure in its bailment to Fe:leral Express, Barry manifeste:l oo expecta­
tion of privacy in its contents. 

srATE <XXJRl' DECISICNS 

SFARai AND SEIZURE: Vehicular Searches 
People v. Long, 320 N.W.2d 866 (Mich. 1982). 

The issue of the lawfulness of an autarobile search concurrent with - a 
Terry stop, as opposed to an arrest, was presente:l here. long was sto~ 
as a suspect for driving While intoxicated. He got out of the car as the 
police approached but was unable to respon1 to questions. 'lhe deputies 
saw a closed folding knife on the floor board as they approached the car. 
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I.Dng was never charged wi.th an offense concerning the knife. An officer 
then shined his flashlight into the car and saw "sanething leather." He 
entered the car, opened the leather p:Juch, and found marijuana. I.Dng, 
who had remained outside and to the rear of the car all this time, was 
arrested for p:Jssession of marijuana. The court reversed, holding that 
Terry v. Ohio, 392 U.S. 1 (1968) does not authorize the search of an auto­
rrdJile whose contents are not within the detained persons reach at the 
time. Since I.Dng had DJt yet been arrested at the time of the search, 
New York v. Belton, 453 U.S. 454 (1981),. Which allo.vs extensive searches 
of autanobiles incident to the arrest of their occupants, was not appli ­
cable. 

State v. Newman, 637 P.2d 143 (Ore. 1981). 

The defendant was found intoxicated by the police in a car parked by the 
road. In what the court held was a nonemergency, noncriminal situation, 
they searched her purse for identification prior to transp:Jrting her to 
a treatment facility. They found drugs in the purse. The purse, which 
had been on the groun:l outside the vehicle, was held not to fall within 
the rule of New York v. Belton, Which all™s extensive searches of auto­
rrdJiles incident to the arrest of their occupants, and the search was 
held to be unreasonable. 

SEARaI AND SEIZURE: Consent Searches 
.State v. Farrell, 443 A.2d 439 (R.I. 1982). 

The defendant left his car at a garage ·for repairs. The next day the 
police, ai:parently suspecting that a car similar to the defendant' s had 
been stolen, were infonned that such a vehicle was at the garage. The 
police went to the gar?lge and ooserved through the car's wind.ON that the 
vehicle identification· nunber had been tamperErl with. A subsequent 
check revealed that it had been changed and they then asked if they 
could take the car to the police station. An errployee of the garage 
drove the car to the station. Farrell was eventually arrested and con­
victed for possession of a stolen vehicle. The conviction was reversed. 
The court held that the garage auployee lacked authority to consent to a 
warrantless seizure of the car. Farrell had given the car to the garage 
for a specific purpose Which did not extend to a warrantless search. As 
a result he retainErl an expectation of freErlan fran such searches ani 
seizures. 

RIGHI' 'ID CDUNSEL: Line-Ups 

People v. Hawkins, 55 N.Y.2d 474, 450 N.Y.S.2d 159 (Ct. App. 1982). 


The defendant requestErl an attorney but refusErl a police offer to 
procure a legal aid attorney When the particular lawyer he desired could 
oot be located. A line-up was then held at Which the deferrlant was iden­
tified. The court ooserved that under awlicable state law, the state 
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had no ooligation to supply counsel at this pre-indictment line-up and 
affinned. It went on to note that where a suspect already has counsel, 
the attorney may not be excludoo, but this does not mean that the line-up 
rrust be delayoo to await his arrival if this "WOuld result in inconvenience 
to witnesses or cause excessive delay in the confrontation with the eye­
witness. 

Notice 

Readers who desire copies of unpublished military decisions in rntes 
may obtain them by writing case Notes F.clitor, The Advocate, Legal Services 
Agency, Nassif Building, 5611 Coluribia Pike, Falls Church, Virginia 
22041. 
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ON THE RECORD 

or 
Quotable Quotes from Actual 

Records of Trial Received in DAD 

DC: 	 Ib you remember noticing Whether [the victim] was cut or her 
clothes were • • • 

W : 	 I looked at her shirts. They 'Were cut. 

CC: 	 Did you see any blcx:x1 at that time? 

W : No, sir. I guess she was so scared she wasn't bleeding. 

* * * * 
MJ: 	 kny suggestions of What prevented this fran being a murder 

trial instead of an attanpted murder trial? 

TC: 	 'Ihe victim lived. 

* * * * 
MJ: 	 New, if I recall correctly, I was the judge Where the charges 

were dismissed because they weren't, in fact, charges. They 
were garbage. Is that correct? 

* * * * 
TC: 	 We ask for the maximum plll1ishrrent not merely to plll1ish this 

man, although he very much deserves so, but also to act as 
a deterrent effeet for those other soldiers out there in the 
Division, those other soldiers Who might be bordering on being 
a dirthall. 

* * * * 
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Q You say you had three men p.mchin
raping you, you didn't scream? 

g at you, kicking you, 

A N::>, ma' am. 

Q : D:>es that mean you consented? 

A : No, ma 1 am. That rreans I was unconscious. 

* * * * 
OC: Your Honor, the government would ask - • • I nEan the defense 

rather, would ask for a brief five minute recess. 

MJ: Is this a brief five minute recess or a long five minute recess. 

OC: A brief five minute recess. 

MJ: All right. We' 11 take five minutes. 

(The court recessed at 1727 hours) 
(The court was called to order at 1830 hours) 

* 	 * * * 
(TC questioning victim of indecent assault) 

TC: 	 And What did you see When [the accused] pulled do.vn his 
pants? 

W: It looked like a penis, only smaller. 
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