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OPENING STATEt1ENTS 


'Ihis issue of 'Ihe Advocate opens with an extensive review of the new 
Manual for Courts-Martial provisions relating to the inposition of the 
death penalty. 'Ihe guidance issued by the Court of Military Appeals in 
United States v. Matthews and the pranulgation of regulations relevant to 
sentencing procedures in a capital case may increase the frequency of 
capital referrals, and as the author ootes, the i:oss.ibility that an 
adjudged death senterx:e may eventually be carried out. Captain Wilson's 
crnprehensive article explores i:oss.ible constitutional defects in the new 
procedure arrl suggests a trial strategy designed to lessen the likelihood 
that a death sentence will be adjudged. 

QJr secom article by CPI' Rebert Johnson examines the corrcboration 
rule for admissions and confessions. It explores the historical develqr 
ment of the requirement that an out of court confession or admission of 
an accused be corrcborated by independent evidence. 'Ihe present version 
of corrcboration rule as arbcxlied in Rule 304 ( g), Military Rules of 
Evidence is analyzed and the author suggests a helpful test Which defense 
counsel can errploy prior to trial to determine if a confession lacks 
imepement corrcboration. 

Sidebar this rronth covers three areas of interest: slb ject matter 
jurisdiction, expert testi.rrony, and the litigation of multiplicity issues 
after United States v. Holt. Finally, this issue contains the index of 
Volume 15 of The Advocate. 
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DEFENSE TACTICS UNDER THE NEW 

DEATH PENALTY SENTENCING PROCEDURE 


By Captain Wittiam T. Witson* 

I. Intrcxluctic:n 

In United States v. Matthews,1 the Court of Military Appeals held 
that the military system of imposing the death penalty for nurder arrl 
rape failed to satisfy the requirements of the eighth amendment. 2 The 
majority also held that s3stemic defects could be corrected 3 either 
congress or the President. Under recent changes to the Manual , Which 
required proof of at least one "aggravating" circumstance in addition to 
proof of all elements of an uooerlying capital offense, a service-member 
sentenced to death faces a realistic possibility of having that sentence 
imposed. It is therefore imperative that the defense make an effective 
presentation at the sentencing· phase in a capital case. 

This article assumes a conviction of a capital offense arrl deals 
only with the sentencing issue.5 It suggests several tactics lt.hich may 

*The author is an action attorney at the Defense Appetiate Division. B.A., 
The Citadei L976; J.D., Duke·University L979. He represents three of the 
four sotdiers sentenced to death since L972. 

1. 16 M.J. 354 (CMA. 1983). 

2. U.S. Const. amerrl. VIII. 

3. 16 M.J. at 381. 

4. R:M 1004, Mmual for Courts-Martial, United States, 1984: fo:x:merly 
Para. 75.s_, MCM. 

5. Counsel rrrust consider the impact of evidence presented on the rnerits 
on the sentencing issue in planning an overall trial strategy. It will 
probably oot be beneficial to your client to express rerorse after con
viction if his defense on the rnerits was alibi. GocXlpaster, The Trial 
for Life: Effective Assistance of Counsel in Death Penalty cases, 58 
N.Y.U. L. Rev. 299, 328-334 (1982) [hereinafter GocXlpaster]. 

(Continued) 
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be useful in capital cases, including attacks on the Manual system's 
conpet.ence to inpose the death sentence. It also discusses captegories 
of evidence wttlch may be presented to the court. The treatrrent of these 
areas should not be considered exhaustive. These proposals will hopefully 
provcike still nore inaginative and effective tactics by counsel in the 
cases v.hich are certain to be tried soon. 

The position taken by the Court of Military Appeals as to v.ho may 
undertake systemic rerredial measures of capital sentencing procedure 
is a defensible one and will be binding on the lo.-.rer courts until the 
law is further clarified by the supreme Court. The President has pronul
gated R01 1004 in an effort to cure these defects. These changes can
pletely fail to address one of the fatal defects in the old military 
system, the lack of a requiranent for unaninous findings of either 
prerreditated nurder or felony nurder prior to consideration of the death 
penalty.6 This defect is still present and slx:>uld be the first line 
of attack in any capital sentence proceeding. Other, less obvious, 

5. (Continual) 
Another issue wttlch is treated differently in capital cases is jury 

select.ion and voir dire. A juror may not be excused for cause solely 
because he has general objections to the death penalty; he nust be unable 
to vote to inpose it under any circumstances. Witherspoon v. Illinois, 
391 U.S. 510 (1968). If fortunate enough to have cne or IIDre court
mernbers v.ho express reservations about capital punishrrent, defense counsel 
nust attenpt to rehabilitate them, i.e., establish sare willingness to at 
least consider the death sentence, ho.-.rever reluctantly. See also Jurek 
v. Estelle, 593 F.2d 672, 683 (5th Cir. 1979) vacated S?!! Ot.Eer grounds, 
623 F.2d 929 (5th Cir. 1980) cert. denied, 450 U.S. 1001 (1981) (ineffec
tive assistance of counsel fOUI'ld in failure to object to challenge for 
cause of juror with reservations about capital punishrrent). If a court 
rrember expresses an inflexible cpposition to capital punishrrent, counsel 
may consider a request for separate panels for findings and sentence to 
avoid exclusion of a ca.irt meniber v.ho is qualifie:'.i to decide your client's 
guilt because of an attitude v.hich relates only to sentencing. At least 
one court has been persuaded by such an argument.. Grigsby v. Mabry, 569 
F. Supp. 1273 (E.D. Arl<. 1983); contra Pecple v. Fields, Cal. 3d , 
197 cai Rptr. 803 (1983); state v. Bondurant., N.c. , "309 s.E.Ed I7o 
(1983); State v. Battle, 661 S.W.2d 487 (Mo-.-1983);-Rector v. State, 
280 AD<. 385, 659 s.w.2d 168 (1983). 

6. 16 M.J. at 379-380. 
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issues are explored in the rana.inder of this article. The provisions 
are readily susceptible to challenge, both collectively arrl individually. 
The governnent has finally begun to resp::>nd to the requirements of Furman 
v. Georgia? and its progeny, but it has by no :irea.ns eliminated all the 
legal issues Which stand between its desire to execute and the execution. 

II. Olallenging the Presidential Po.ver 

Legislatures, as the elected representatives of the people, fix 
the limits of punishnent for criminal offenses. They also select the 
criteria Which place one offense in a category subject to a greater or 
lesser punishnent than another. This principle has been ackno.vledged by 
the governing plurality of the Supreme Court as applicable to capital 
sentencing proceedings: 

It seems clear, ho.vever, that the problem will 
be alleviated if the jury is given guidance regarding 
the factors about the crime and the deferrlant that the 
State, representing organized society, deers particularly 
relevant to the sentencing decision.8 

The military, ha.Never, is a special jurisdiction to Which the 
constitution IPakes sane concessions.9 Servicemembers are tried without 
juries before judges Who lack life tenure, but article IIIlO and the 
sixth amen1mentll are not violated.12 Grand juries are not required.13 

7. 408 u.s. 238 (1972). 

8. Gregg v. Georgia, 428 U.S. 153, 192 (1976): see also Zant & Stephens, 
U.S. 103 s.Ct. 2743, n.15, (1983): United States v. Harper,I 

F.2d_, _, No. 84-1010 (9th Cir. decided April 3, 1984) 

9. ~Chappell v. Wallace, U.S. --' 103 S.Ct. 2362 (1983): Parker 
v. Levy, 417 u.s. 740 (1974). 

10. U.S. Const. art. III. 

11. U.S. Const. arnerrl. VI. 

12. United States v. Rojas, 15 M.J. 902, 919 (NM:J.m. 1983) vacated and 
remanded 17 M.J. 154 (01A 1984): United States v. Guilford, 8 M.J. 598 
(AG1R 1979) pet. denied 8 M.J. 242 (01A 1980): 

13. U.S. Const. arrerrl. v. 
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There is no iegislature \\hi.ch is required to proportionately represent 
the msrnbers of the military jurisdiction as a separate pcpulation. The 
President, as the ccmnarrler-in-chief and benevolent leader of this corm.m
i ty, rray share sane of the po.vers \\hich otherwise v.ould be reserved to 
the legislative branch.14 If the President's action is taken in reliance 
on authority delegated fran Congress, as it purports to be,15 he is 
nevertheless limited by the legislative intent.16 

In creating the Unifonn Code of Military Justice, 17 Congress dele
gated the paver to fix rraxirrrurn punishments to the President.18 Reading 
the entire statutory scheme in ~ rrateria, h()!Never, establishes that 
this delegation did mt exterrl to the death penalty. Where capital 
punishrrent was contarplated, Congress spoke to that subject rrore specifi 
cally.19 No serious argument exteoos the legislative intent to all()IN 
presidential expansion of death eligible crimes. '!he prosecution has no 
need to invcke presidential authority to justify the rraxirrrurn punishrrent, 
h()!Never, for Congress has ordained it. It is not the penalty itself, 
but the system urrler \\hich it is inposed, that the defense nust attack. 
The President's p:::Mer to decide rraxirrrurn punishments is not really per
tinent to that issue. 

Congress has also delegated the po.ver to prarulgate rules of pro
cedure to the President in Article 36.20 This authority will uphold 

14. See swaim v. United States, 165 U.S. 553 (1897). 

15. Exec. Order No. 12,460, 49 Fed. Reg. 3169 (1984). 

16. United States v. Smith, 12 US01A 105, 32 CMR 105 (1962): United 
,States v. McConnick, 12 US01A 26, 30 CMR 26 (1960). 

17. 10 u.s.c. §§ 801 et~., hereinafterU01J. 

18. Article 56, U01.J. 

19. Articles 85(c), 90, 94, 99, 100, 101, 102, 104, 106, llO(a), 113, 
118, and 120(a), U01J. 

20. Article 36(a), UQ1J. 
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the overall system adopted by the new Rules for Courts-Martial if that 
system is considered procedural in nature.21 In Dobbert v. Florida,22 
a case interpreting the ~~ facto clause23, the Supreme Court held 
that the Florida system for inposing the death penalty is procedural 
rather than substantive and susceptible to retroactive application.24 
If the Manual provisions are merely procedural, the President's J:XJWer is 
not exceedeq by their prcmulgation. 

Fortunately, it can be persuasively argued that the Manual system 
is nore than rrerely procedural. The new military system requires the 
coort. members to find the accused guilty not only of the Con:Jressionally 
specified capital offense, but also of the aggravating factor or factors 
Which limit the category of death eligible offenses.25 The latter find
ing nust be unanirrous26 and by proof beyond a reasonable doubt.27 

21. Article 18, lJCl1.J, Which provides that general courts-nartial "may, 
under such limitations as the President may prescribe, adjudge any 
punishment not forbidden by this chapter, including the penalty of death 
When specifically autrorized by this chapter," could also be construed as 
a grant of authority to the President. .United States v. M:>rlan, 24 Cl1R 
390, 393 (ABR 1957). The "including the penalty of death When specifically 
authorized by this chapter" language was a late amerrlnent proposed by 
assistant general counsel Felix Larkin during hearings before the House 
Carmittee on Armed Services. Uniform Code of Military Justice, 1949: 
Hearings on H.R. 2498 Before a Subcarrn. of the House earrn. on Armed 
Services, 8lst Con:J., 1st Sess. 959 (1949). It was adopted with the 
clear understanding that it "neither adds to nor tal<es anything fran 
existing provisions of law." Id. at 961 (statement of Robert w. Smart, 
staff mernber, House Carm. on Armed Services). This provision does no 
nore than clarify the statutory jurisdiction of general courts-nartial 
and does not exparrl the President' s rule-making po.ver beyorrl that pre
scribed in Articles 36 and 56, UCMJ. 

22. 432 u.s. 282 (1977). 

23. U.S. Const. art. I, § 9, cl. 3. 

24. 432 U.S. at 292. 

25. :£0.1 1004(c). 

26. RCM 1004(b) (7). 

27. :£0.1 1004(b) (4). 
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The Florida system under review in Dobbert included none of these require
~nts. 28 When the supreme Court was called uron to review a state 
system Which did have these provisions in Bullington v. Missouri,29 
it concluded: 

The presentence hearing resembled and, indeed, in all 
relevant respects was like the imnediately precedinJ 
trial on the issue of guilt or innocence. It was 
itself a trial on the issue of punishrrent so precisely 
defined by the Missouri statutes.30 

The Missouri system, arrl therefore the vecy similar militacy system, 
appears to be sanething nore than ~re procedure. 'Ille procedural pc::Mers 
of the President do not exteoo to the creation of distinctions between 
different kinds of crime and his pc::Mer to fix maximum punishments is 
ineffective Where Congress has already fixed the punishrrent without 
delegating this po.ver to the President. He has undertaken to make 
substantive law, Which he may not do.31 

The conclusion that the presidential ,IXJWer has been exceeded is 
bolstered by the expressed preference for legislative selection of the 
lbniting factors, 32 Which was observed even in Florida's "procedural" 
system.33 

28. 432 u.s. at 290-292. 

29. 451 u.s. 430 (1981). 

30. 451 U.S. at 438. 

31. United States v. W.irnberly, 16 US01A 3, 36 01R 159 (1966). 

32. Note 10, supra. 

33. Proffit v. Florida, 428 U.S. 242, 248 n.6 (1976). 
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The difference between substantive and procedural matters has been 
the subject of sane camrent. 34 Decisions interpreting Article 36 have 
not extended the President• s J?ONer beyom prarulgation of rules of 
procedure and rules of evidence, since "nodes of proof" has been equated 
to rules of evidence.35 

~ The President 1 s J?ONer as camander-in-chief does 
not etUx:x1y legislative authority to provide crimes 
and offenses. And in this area under the Code, the 
Executive's authority has expressly been limited to 
the authority to prescribe rules of evidence and 
procedure am maxi.mum limits ur:.on the punishirents 
which a court-martial may direct.36 

W'lile the President may promulgate rules as to the canpetence of 
witnesses37 or as to how certain elements can be proved,38 he may not 
alter those iliings Which Il'U.lst be proved, Whether they be elements of the 
offense39 or the definitions of defenses.40 The actual distinction is 
between What nust be proved or disproved and hoN the proof is to be 
accarplished or, as the Supreme Court wrote, in interpreting its CMn 

rules enabling act: 

34. ~Fidell, Judicial Review of Presidential Rulemaking Under Article 
36: The Sleeping Giant Stirs, 4 Mil.L.Rev. 6049, 6051-52 (1976). 

35. United States v. Jenkins, 7 US01A 261, 22 Cl1R 51 (1956). 

36. United States v. McCo:cmick, 12 USCl1A n. 18 at 28, 30 Cl1R at 28 (cita
tions anitted). 

37. United States v. Wimberly, 16 USCMA at. 36 Cl1R at 167. 

38. United States v. Smith, 12 USCl1A 105, 32 Cl1R 105 (whether corp.is 
delicti, if proved by accused• s CMn statement, Il'U.lst be corrooorated, is 
a rule of evidence. Whether the corpus delicti nust JJe proved at all, 
ho.Never, is a rule of substance) • 

39. United States v. Jenkins, 7 USCl1A 261, 22 Cl1R 51 (1956) (fraudulent 
enlistrrent). 

40. United States v. Frederick, 3 M.J. 230, 236 (01A 1977) (insanity); 
United States v. Smith, 13 US01A 471, 33 Cl1R 3 (1963) (self defense). 
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[The Act] authorizing this Court to prescribe rules 
of procedure in civil actions gave it no authority to 
m::rlify, abridge or enlarge the.substantive rights of 
litigants or to enlarge or diminish the jurisdiction 
of federal courts.41 

Another court put it thus: 

When a rule of law is one \>hi.ch v.ould affect a person' s 
conduct prior to the onset of litigation and has rx:> 
design to manage ongoing litigation, it is a rule of 
substance rather than procedure.42 

Whether RCM 1004 is viewed as limiting the scope of preexisting capital 
offenses or as reenacting a death penalty Which had been eliminated by 
Matthews, it rn:rlifies, abridges and enlarges the substantive rights of 
parties. It changes the actions of the accused Which nust be proved to 
allCM' the irrposition of the death penalty. Finally, because deterrence 
is one of the justifications for capital punishment, the Manual rule is 
one "Which v.ould affect a person's conduct prior to the onset of litiga
tion. "43 A viable attack upon the entire new capital sentencing system 
can and should be made by counsel in ever:y capital case. 

41. United States v. Sherwocxi, 312 U.S. 584, 590 (1941); see also Guaranty 
Trust Co. of New York v. York, 326 U.S. 99 (1945); Sibbach v. Wilson and 
Co., Inc., 312 U.S. 1 (1941). 

42. McCollum Aviation, Inc. v. CIM Associates, Inc., 438 F. Supp. 245, 
248 (S.D. Fla. 1977). 

43. Id. One state may have rejected this analysis of Bullington. See 
Zant v. Redd, 249 Ga. 211, 290 S.E.2d 36 (1982). This decision is subject 
to criticism because it perceives Bullington as depending rrore on the 
life sentence adjudged at the first trial, rather than on the nature of 
the Missouri capital sentencing system. The Bullington Court, hCMever, 
approved of longstarrling law that a rrore severe sentence, even extending 
to death, may be irrp:>sed at a second trial if no new substantive matters 
nust be proved. 451 U.S. at 438 citing Stroud v. United States, 251 U.S. 
15 (1919). Sane clarification may be forthcaning fran the Supreme Court 
on further consideration of the system previously reviewed in Dobbert. 
See Spaziarx:> v. Florida, 433 So. 2d 508 (Fla 1983) cert. granted u.s._, 
34 Crim.L.Rptr 4159 (1984) (No. 83-5596). 
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III. Litigating the Aggravating Circumstances 

RCM 1004(c) arrl 1004(d) set out those circumstances Which will 
allON the imposition of the death penalty. Once a capital conviction is 
obtained, the governrrent mist prove one or nore of these natters or death 
nay not be adjudged by the court. Counsel. should errleavor to eliminate 
as rrany~ of these circumstances as possible. They can be eliminated by 
failure of proof, by a ruling of factual invalidity, by a narrONing 
interpretation Which excludes the provable facts or by a ruling that they 
duplicate each other. The fewer of these circumstances Which the coort 
rraribers consider in their deliberations, arrl especially the fewer the 
coort finds, the better the deferrlant's chances are. 

Urrlerstarrling the law with regard to "aggravating" circumstances 
Which justify the imposition of the death senteoce nust begin with the 
Supreme Court's decision in Godfr~ v. Georgia. 44 In that case the 
limiting factor reviev;ed was cne Which allONed :i.nposition of the death 
penalty for a nurder Which was "outrageously or wantonly vile, horrible 
or inhurran in that it involved torture, depravity of mind, or an aggra
vated battery to the victim. "45 The Court rernanbered that it had 
reviev;ed the same statutory circumstance four years earlier arrl had held 
it was not uoconstitutional on its face.46 The change was a result of 
the Georgia SUprene Court's failure to read the aggravati03 circum
stance in a narrON nanner to avoid an "open errled construction. "47 
The facts of Godfrey are scmev.hat important. '!he crime scene was indeed 
nauseating, 48 but the governing plurality of the Court still held that 
Georgia's construction of the v.ords "outrageously or wantonly vile, 
horrible or inhuman in that it involved torture, depravity of mind, or 
an aggravated battery to the victim, " could not be applied to the facts 
in such a way as to provide a "principled way to distinguish this case, 
in Which the death penalty was inposed, fran the nany cases in Which it 
was not. 11 49 As interpreted by the Georgia coorts the language was too 

44. 446 u.s. 420 (1980). 

45. Id. 

46. 446 u.s. at 422. 

47. 446 U.S. at 423; ~ Gregg v. Georgia, 428 U.S. 153, 201 (1976). 

48. 446 U.S. at 449 (White, J., dissenting). 

49. 446 U.S. at 433. 
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vague to provide a constitutional limiting factor for irrposition of 
capital punishtrent.50 

The minimal requiranent is that "an aggravating circumstance must 
genuinely narro.v the class of persons eligible for the death penalty and 
rrust reasonably justify the irrposition of a rrore severe sentence on the 
deferrlant carpared to others fourrl guilty of rrurder."51 Sane aggravating 
circumstances are so inherently vague that they cannot supp:Jrt the death 
penalty under any circumstances. 52 Others \\hich may be susceptible to 
overbroad interpretations must be narro.ved by judicial construction.53 
Each of the specific aggravating circumstances rrust be read with these 
principles in min:l. In addition, a number of than are self-limiting due 
to their own terms. 

Aggravating circumstance (1) ,54 that the offense was carmitted in the 
presence of the enemy, will hopefully not apply in many capital cases 
because it expressly does not apply to rrurder or rape offenses. Since 
Furman v. Georgia,55 only rrurder has been sustained by the Suprene 

50. 'Ihe Georgia Supreme Court has since revived the aggravating factor 
by further restricting its scope. Hance v. State, 245 Ga. 856, 268 
S.E.2d 339 (1980); see also Gray v. State, 375 So. 2d 994, 1003-1004 
(Miss. 1979). - -

51. Zant v. Stephens, 103 S.Ct. at 2742-2743. 

52. Arnold v. State, 236 Ga. 534, 224 S.E.2d 386 (1976). Cited with 
approval in Zant v. Stephens, 103 S.Ct. at 2743 n. 16) ("substantial 
history of serious assaultive criminal convictions" held too vague; 
accused had convictions for tw:::> assaults with intent to nurder in 1968 
and one anned robbery in 1970); contra State v. Rust, 197 Neb. 528, 250 
N.W.2d 867, 1977); see also Whalen v. State, 434 A.2d 1346, 1360 (Del. 
1980) (victim's status as "elderly" or "defenseless" is too vague). 

53. Ex parte Kyzer, 399 So.2d 330 (Ala. 1981): State v. LaFleur, 398 
So.2d 1074, 1078 (I.a. 1981); State v. Stewart, 197 Neb. 497 250 N.W.2d 
849, 1977) (that rrurder was especially "heinous, atrocious or cruel" 
must be construed strictly so that it does not becane a catch-all); 
State v. Creech, 105 Idaho 362, 670 P.2d 463, 471 (1983) ("utter dis
regard" for hurran life is limited to the utm::>st, callous disregard). 

54. RCM 1004(c)(l) 

55. 408 u.s. 238 (1972). 
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court as a capital offense. The death penalty has 'been held to 'be dispro
i:ortionate to the offense of rape, at least in nost circumstances. 56 
Even felony murder is insufficient to supi:ort the death penalty, regard
less of the existence of statutory aggravating circumstances, if the 
accused did not personally kill, attenpt. to kill or have the intent 
to kill.57 These principles are arguably pertinent to arq of the uau 
offense, for Which congress authorized capital punishment.58 To esta
blish aggravating circumstance (1) , the government will have to prove 
that the accused was posted at a place Where he was supposed to 'be 
ready to participate in offensive or defensive battle a.00 that his or 
his unit's 'Neai:ons \'Jere then capable of delivering or susceptible to 
receiving fire. 59 "The enemy" nay exterrl to insurgents a.00 guerillas 
in undeclared i:olice actions.60 Inasmuch as this entire aggravating 
circumstance is subsurred in Article 99, uau, as an element of the 
offense, defense counsel should argue that it does not adequately limit 
the coort' s discretion if applied to the offense of misbehavior before 
the enerny.61 

Section (2) (A), that the offense was done with the intent to cause 
substantial damage to national security, nay 'be overbroa.d on its face. 62 
The \\Ord "substantial" is irrpossible to apply in a principled, limiting 
nanner. 'Ihe vagaries inherent in this . \\Ord were primarily resi:onsible 
for the failure of one of the aggravating circumstances in Georgia' s 
statute.63 It differs fran many other \\Ords Which are superficially 

56. Cciker v. Georgia, 433 U.S. 584 (1977). 

57. Enmurrl v. Florida, u.s. __, 102 s.et. 3368 (1982). 

58. See note 19, supra. 

59. United States v. Carey, 4 US01A 112, 15 Q.1R 112 (1954); United States 
v. Sperla.00, 5 Q.1R 89 (CMA 1952). 

60. United States v. lt>rrlay, 36 CMR 711 (ABR 1966) (Daninican rebels); 
United States v. Terry, 36 CMR 756 (NBR 1965) (Viet Cong). 

61. See State v. Cherry, 298 N.C. 86, 257 s.E.2d 551 (1979) (a felony may 
not ~both elarent of offense of first degree feloney murder a.00 
aggravating circumstance authorizing the death penalty). 

62. RCN 1004(c) (2) (A). 

63. Aroold v. State, 224 S.E.2d at 386. 
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broad rut can be construed in a manner Which provides sane practical 
guidance. 64 The phrase "national security of the United States, " could 
apply to everything the military does. It therefore fails to limit 
sentencing discretion in even an unprincipled way. Sane effect has been 
made to define the YOrds "national security" after RCM 1004(c) (10), but 
these definitions and the accarpanying exarrples remain extraordinarily 
vague. The Supreme Court has defined national security as carprehending: 

[O]nly those activities of the Government that are 
directly concerned with the protection of the Nation 
fran internal subversion or foreign aggression, and 
not those v.hich contribute to the strength of the 
Nation only through their inpact on the general 
welfare.65 

This description also applies to everything a soldier does v.hile on duty 
and a good deal of What he does in his spare time. If read expansively, 
(2) (A) is nothing rrore than an effort to revive the argument that the 
uniqueness of the military canmunity justifies the application of differ
ent eighth amerrlment standards. This argument has been rejected by the 
Court of Military Appeals.66 That the circumvention of that decision 
is nevertheless the intent of this aggravating circumstance remains a 
p:>ssibility inasrtU.lch as the drafters have experienced no difficulty in 
identifying sane rather specific circumstances v.hich rrore directly effect 
"national security. "67 If these rrore specific circumstances are not 
subsumed within (2) (A) and (3) , and thereby rerrlered superfluous, then 
it is difficult to give any content to the latter circumstance at all. 

Aggravating circumstance (2) (B) ,68 authorizing death v.here the of
fense was done with the intent to substantially damage a mission, system 
or function of the United States, is subject to attack in the same manner 
as its canpanion, (2) (A). In addition, the Phrase "mission, system, or 

64. See cases cited at note 53, supra. 

65. Cole v. Young, 351 U.S. 536, 544 (1956). 

66. 16 M.J. at 368-369. 

67. See RQ1 1004( c )(5), (6) , ( 7 )( f) , ( 7 )( g) • 

68. R:M 1004(c)(2)(B). 
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function of the United States" is fertile with ambiguities. State courts 
have apparently upheld aggravating circtnnstances pertaining to "govern
rrental functions or the enforcement of the laws, "69 rut no precise 
definition of a goverrmental "function" has been found necessary in 
those cases. "Mission" and "systan" are even nore obscure, although it 
is hoped they are limited to sanething less than the overall "mission" 
of the Air Force or the Army's M-16Al weap::>ns "systan". This aggravating 
cirCLll'nStance should not be allowed to duplicate other, nore specific, 
circumstances found in the same case.70 

Circumstance (3) , 71 that the offense caused substantial damage to the 
security of the United States, is similar to (2) (B), supra in the issues 
it raises. It does not apply to nurder or rape. 

Aggravating circumstance (4),72 that the offense endangered indivi
dual's lives other than the intended victim, resarbles sare found in 
other jurisdictions which apply when the accused ''kn:Jwingly created a 
great risk of death to rrany persons, "73 or "knowingly created a great 
risk of death to at least several persons, "74 but is far nore ambiguous. 
Other systems require a ''knowing" creation of "great" risk, which is~ 

defined as "not a mere p::>ssibility but a likelihocrl or high probabil 
ity, "75 while the Rules for Courts-Martial will require no scienter and 
persist in the drafters' fixation with the \\Ord "substantial. " While 

69. State v. G<:xrlrnan, 298 N.C. 1, 257 S.E.2d 569, (1979); State v. Rust, 
250 N.W.2d at 875. 

70. State v. G<:xrlrnan, 257 S.E.2d at 587. 

71. RCM 1004(c)(3). 

72. :R.1-11004(c)(4). 

73. Kampff v. State, 371 So.2d 1007, 1009 (Fla. 1979); see also State v. 
Clark, 126 Ariz. 428, 616 P.2d 888, 895-896 (Ariz. 1980)-.- - 

74. State v. Siroants, 197 Neb. 549, 250 N.W.2d 881 (1977). 

75. Kanpff v. State, 371 So. 2d at 1009. 
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"great risk" is construed as limited to "the use of banbs or explosive 
devices, the in1iscrirninate shooting into groops, or at a number of 
individuals, or other like situations,"76 "substantially endangered" 
may not be so easily limited. 77 In addition, "persons other than the 
victim, if any" may not require that even as many as two persons have 
been eooangered. This aggravating circllm5tance does not apply to rape, 
but is applicable to all other capital offenses. 

Section (5)78, that the offense was carmitted with the intent to 
avoid hazardous duty, incorporates te:i:m:; of art fran Article 85 (a) (2) , 
UCMJ. "Hazardous duty" is not the same thing as "i.nportant duty"79 
and cases interpreting the latter phrase80 are not controlling. All 
service in Vietnam was not, as a matter of law, hazardoos duty.Bl 
Under sane circumstances, even service in a caribat zone may not be 
"hazardous duty. "82 The intent requirement may not be provable, even 
if the duty concemed is proved to be hazardous.83 

76. State v. Sirnants,197 Neb. 549, 250 N.W.2d 881 (1977). 

77. See Arnold v. State, 224 S.E.2d at 386. 

78. R:l-11004(c)(S). 

79. United States v. Smith, 18 USQ1A 46, 49, 39 CMR 46, 49 (1968). 

80. United States v. McKenzie, 14 USCMA 361, 34 CMR 141 (1964): United 
States v. t-bss, 44 CMR 298 (ACMR 1971). 

81. United States v. Smith, 39 CMR at SO. Whether a particular service 
is hazardous duty is a question of fact for the court members to decide. 

82. United States v. Shepard, 4 CMR 79 (CMA 1952) (a unit not in contact 
with the enany, Whose duty was to protect rear supply lines fran a loca
tion 200 to 300 miles behind the front lines, was not a hazardous duty 
assigmnent) • 

83. ~ United States v. Apple, 2 US01A 592, 10 CMR 90 (1953): United 
States v. Knapp, 13 CMR 744 (AFBR 1953): but see United States v. Merrow, 
14 US<M\ 265, 34 CMR 45 (1963). - 
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Aggravating circumstance (6) , 84 applicable only to nurder and rape, 
requires proof of tv.u facially distinct facts, the first of \'which is that 
the offense occur in "tbre of war." This phrase presents a thorny issue, 
for it has been construed quite differently with regard to different 
statutes. In construing Article 2(10), UCMJ, the military courts have 
limited it to times of "war formally declared by Congress, "85 but 
undeclared, de facto wars have been sufficient under articles defining 
substantive offenses.86 In either case, the United States rrn.lst be cne 
of the nations at war, since all the cases discuss the involvement of 
the United States, even though tv.o other countries were clearly at war 
with each other.87 The second requirement of section (6) is satisfied 
if the offense actually occurs in territory where United States forces 
are engaged in "active hostilities" or in territory where the United 
States or a United States ally is an "occupying power." A hYf.Ot.hetical 
war in the Caribbean ought not to authorize application of this circum
stance to a crbre camri.tted in southern Leb3.non, where a United States 
ally88 currently may be an "occupying power," or central Lebanon, 
where United States forces intermittently shelled hostile militias, unless 
the tv.o regional conflicts can be concluded to be part of the same war. 

Aggravating circumstance (7) and its ten subsections apply only to 
premeditated rmlrder. Subsection (A)89 seems rather clear on its face, for 
it should be easy to determine if an accused was "serving a sentence of 
confinement for 30 years or nore." But \'what if the accused is on parole 
or has had his confinement deferred or suspended? The exact nature of 

84. RCM 1004(c)(6). 

85 • Zanora v. W:xx:lson, 19 US01A 403, 42 CMR 5 (1970) ; United States v. 
Averette, 19 US01A 363, 41 CMR 363 (1970). 

86. United States v. Bancroft, 3 US01A 3, 11 CMR 3 (1953) (Article 113, 
UCMJ); United States v. Franks, 10 CMR 634 (AFBR 1953) (Article 90, UCMJ); 
see also United States v. Anderson, 17 USG1A 588, 38 CMR 386 (1968); 
United States v. Robertson, 1 M.J. 934 (NCMR 1976) (Article 43(a), UCMJ). 

87. See cases cited note 86, supra. 

88. Query also as to what is required to constitute another country as 
an "ally." It nay not require active assistance in ongoing hostilities. 
Cf. Sundell v. I.otmar Corp., 44 F. Supp. 816 (S.D.N.Y. 1942) (Soviet Union 
and U.S. were allies, in 1942, within meaning of 50 u.s.c., Appendix § 
7 (b)). 

89. fCM 1004(c)(7)(A). 
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the program un:ler Which he is outside the walls of the prison may be 
detenninative.90 

Subsection (7) (B)91 requires proof of the carrnission or atterrpted 
camdssion of certain enumerated crimes. Robbery, rape, aggravated 
arson, sodany, burglary, mutiny am sedition should require proof of the 
substantive elenents for those offenses as prescribed by the code. 92 
Counsel should beware of the alternate theories available to the gov
ernrrent to establish a kidnapping.93 Atterrpted kidnappil'l3 may not 
be viable as an aggravating circumstance. 94 'Ihe piracy circumstances 
will be defined by the federal statutes which apply to those offenses. 95 

Subsection (7)(C),96 covering nurders carrni.tted for noney or a 
thing of value, may cover a variety of circumstances, fran murder for 
hire to murder for insurance fraud.97 It should not be construed to 
allCM an autaratic doubling of aggravating circumstances where the robbery 

90. Delap v. State, 440 So.2d 1242, 1256 (Fla. 1983) (parole status 
satisfies a circumstance requiring that the accused be "under sentence of 
inprisonnent," as opposed to "serving" such a sentence): Bufford v. State, 
382 So.2d 1162, 1174 (Ala. Cr. App. 1980) · ( "w::>rk release" status satisfied 
similar criteria): but see Peek v. State, 395 So.2d 492, 499 (Fla. 1980), 
cert. denied 451 U.S. 964 (1981) (probation is not a sentence of 
inprisonnent) • 

91. R011004(c)(7)(B). 

92. Articles 122, 120, 126(a), 125, 129, 94(a)(l) and 94(a)(2), UCMJ, 
respectively. 

93. United States v. Scholten, 17 M.J. 171 (CMA 1984). 

94. See United States v. Craig, 15 M.J. 513 (A01R 1982) pet. granted 
16 M.Y:--189 (CMA 1983). 

95. 18 u.s.c. §§ 1652, 1653 and 1655 (1948): 49 u.s.c. § 1472(i) (2) 
(1980): United States v. Dixon, 592 F.2d 329 (7th Cir. 1979) cert. denied 
441 u.s. 951 (1981). 

96. R01 1004(c)(7)(C). 

97. See Cod< v. State, 369 So.2d 1251, 1256 (Ala. 1979). 
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or rurglary provisions of (7) {B) are also applicable.98 Subsection 
(7)(D)99 is directed at the person 'Vwho arploys another to carmit 
his murder. It is fairly narrow, but ca.ild be abused by coupling it 
with (7){E) .100 

Subsection ( 7 ){E) , 101 murder to avoid apprehension or to escape 
fran custody, should be limited to situations Where the accused is in 
custody or confinarent or apprehension is imninent, and not applied to 
any murder carmitted Where it is arguable that death is inflicted "to 
prevent identification by the victim" of another crime.102 Efforts 
to limit similar aggravating circumstances to the murder of law enforce
ment personnel have been unsuccessful,103 but it takes nore than "the 
mere fact of death"104 to prove this one. 

Most of the specific individuals identified in subsection (7) (F)105 
are unambiguous and if a client has killed one of them he will be in 
real danger. A 11 judge of the United States11 may not include a military 
judge .106 '!he accused :must have actual knowledge of the status of 
the persons singled out in (7) (G) and they must be people Who are actually 

98. Ma.ggard v. State, 399 So.2d 973, 977 (Fla. 1981): Gafford v. State, 
387 So.2d 333, 337 (Fla. 1979): State v. Stewart, 250 N.W.2d at 867: 
Bolender v. State, 422 So.2d 833 (Fla. 1982). 

99. RCM 1004(c) (7) (D). 

100. See oote 98, supra. 

101. RCM 1004(c)(7)(E). 

102. Ex parte Johnson, 399 So.2d 873, 874 (Ala. 1979). 

103. State v. Coodman, 298 N.C. 1, 257 S.E.2d 569, 586 (N.C. 1979): 
Riley v. State, 366 So.2d 19, 22 (Fla. 1979). 

104. See note 103, supra. 

105. R:l-1. 1004(c)(7)(F). 

106. See 28 u.s.c. § 451 (1982). This definition is expressly limited to 
Title 28 u.s.c., but the phrase still connotes a judge with general 
personal jurisdiction. 
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enployed in those capacities in sane way. Since this circumstance is 
clearly directed at those 'Nho murder authorities, it should be inappli 
cable to one 'Nho kills a subordinate, unless the la.ver ranking servic
ananber' s official status was of a different nature than that of the 
killer. For instance, a staff sergeant ¥.ho kills a sergeant in the 
execution of the office of leading his fire team should not fit within 
this aggravating circumstance. But a staff sergeant ¥.ho kills a ser
geant in the execution of military police duties could fall within this 
subsection. The difference is that in the former case, the special 
status sought to be enphasizerl by the aggravating circumstance is not 
invdced. In short, the literal wording of this circumstances ooght not 
to be interpreted to make it applicable Where the victim has no position 
of authority over the accused. 

Counsel should attenpt to limit subsection (7) (M)l07 to the intent 
to obstruct justice as that substantive offense is definerl in 18 u.s.c. 
§ 1503 (1948) .108 The elements of that offense are (1) endeavoring 
to (2) corruptly (3) influence any witness in any court of the United 
States or influence the due administration of justice.109 One is not 
a witness unless he is expected to be called to testify: the mere fact. 
that a person has naterial knowledge does not make him a witness within 
the rreaning of this offense.110 This subsection should not be alla.ved 
to duplicate others such as (7) (E) or (2) (B) .111 It is to be distin
guished fran th:>se W:lich apply to efforts "to conceal the carmission of 
a crime, or to conceal the identity of the perpetrator of a crime.112 

107. KM 1004(c)(7)(M). 

108. 'Ihe military offense (Article 134, UO-O) derives its elements fran 
this statute. United States v. Wysong, 9 USG1A 249, 26 01R 29 (1958): 
United States v. Daminger, 30 01R 521, 523 (AFBR 1961) citing Kloss v. 
United States, 77 F.2d 462, 464 (8th Cir. 1935): But see United States 
v. caud.ill, 10 M.J. 787 (AF01R 1981): United StateS V:-Favors, 48 01R 
873 (A01R 1974). 

109. United States v. Tedesco, 635 F.2d 902, 907 (1st Cir. 1980) cert. 
denied 452 u.s. 962 (1981). 

110. United States v. Clandler, 604 F.2d 972, 974 (5th Cir. 1979) cert. 
dismissed 444 U.S. 1104 (1980): United States v. Jackson, 513 F.2d 456, 
459 (D.C. Cir. 1975). 

111. See note 98, supra. 

112. See State v. Stewart, 197 Neb. 497, 250 N.W.2d 849, 863 (1977). 
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Subsection (7) (I)ll3 punishes murder preceded ~ the infliction of 
prolonged mental or Physical pain. This subsection's double reliance on 
the w:::>rd "substantial" should be fatal. The w:::>rd is, as previously 
explained, undefinable and without it the subsection has no content at 
all.114 In the event this circumstance survives an attack for facial 
validity, it IlU.lSt be read at least as narrONly as nore precise aggravat
ing circumstances have been in other jurisdictions .115 The government's 
understandable effort to insure that the nost atrocious and gruesane 
murders do not slip through a crack IlU.lSt not be converted into a "catch 
all. "116 

The final subsection of aggravating circumstance (7), that the appel
lant has been fourrl guilty of another Article 118, UCMJ, offense in the 
same case, is narrONly drafted and probably sufficient.117 It applies 
only to those Who carmi.t t-wo or nore nurders, and not to one Who carmits 
a nrurder and rrerely attempts to ccmnit another one.118 Should the 
military judge insist on all<Ming separate specifications alleging nrurder 
of the same victim to go to the members, the separate allegations do not 
invdke this circumstance.119 It will be observed that no aggravating 
circum5tance applies to an accused who is convicted of different nurders 
at separate trials. A notion for severance, if successful, could never 
benefit defense counsel's client rrore than When the goverrment seeks the 
death penalty under subsection (7) (J) .120 

113. :R::l-1. 1004(c)(7)(I). 

114. See note 52, supra. 

115. See~· State v. Clark, 616 P.2d at 896. State v. Ceja, 612 P.2d 
491 (1980); State v. McKenzie, 608 P.2d 428, 445 (~nt. 1980); State v. 
Sinants, 250 N.W.2d at 891. 

116. See note 53, supra. 

117. :R::l-1. 1004(c)(7)(J). 

118. See~· State v. Stewart, 250 N.W.2d at 849. 

119. See e.g. United States v. Teeter, 16 M.J. 68, 72 (CMA 1983); United 
StatesV. Severs, 49 CMR 429 (ACMR 1974). 

120. See Ferrante, Joinder and Severance of Offenses: Fair Trial Con
siderations, 15 The Advocate 253 (1983). 
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Aggravating cirClIDlStence (8) ,121 applicable only to felony murder, 
will bring a sentence into canpliance with Enmund v. Florida.122 Requir
ing the accused to actually be the "trigge:man" adds very little to the 
offense of felony murder, so it can be argued that this circumstance 
still does not narra.t1 the category of death eligible murders in a "prin
cipled" way.123 

Aggravating cirClIDlStance (9) (A)l24, authorizing the death penalty 
for the rape of a female under the age of twelve, speculates on the meaning 
of Coker v. Georgia' sl25 holding that "death is indeed a disprop:::>rtionate 
penalty for the crime of raping an adult v.anan. "126 'Ihis statement 
arguably reserves decision over the offense of rape of a minor. After 
Enmund v. Florida held that robbery rray not support the death penalty, 
even Where it causes a death, unless the accused kills or intends to 
kill, it is significantly less likely that rape can invoke capital punish
ment Where oo death occurs. Circumstance (9) (B) ,127 rape in conjunction 
with a rraiming or an attempt to kill the victim, similarly speculates 
on the meaning of the secorrl paragraph of footnote 16128 of Ccker. 'Ihis 
subsection is also rerrlered even rcore tenuous by Enrrund.129 

121. RM 1004(c) (8). 

122. 
ing c
(6). 

Note that sane of the previously discussed aggravat
ircumstances rray not do this. E.g. , R01 1004(c) (2), (4) , (5) , and 

123. See GOO.frey v. 
379. 

Georgia, supra; United States v. Matthevvs, supra at 

124. KM 1004(c) (9) (A). 

125. 433 u.s. 584 (1977). 

126. 433 U.S. at 597. 

127. R01 1004(c)(9)(B). 

128. 433 U.S. at 599, n. 16. 

129. u.s._, io2 s.ct. 3368 (1982). 
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The Rules for Co.Ir.ts-Martial retains a nrurla:tory death penalty for 
spying in time of war.130 Mandatory death penalties have been declared 
unconstitutional for nurder, regardless of hCM limited the categories of 
nurder are.131 The reasoning of these decisions should be applicable, 
even in time of war, to any marrlatory death penalty. 

Defense counsel nust minimize the nunber of separate circumstances 
that are before the menibers When they deliberate, even if it is inevit 
able that defense counsel's client will be found to fit within one or 
rrore of the enumerated aggravating circumstances. The subtle influence 
of rrultiple aggravating factors is well recognized.132 The military 
jooge's instructions will heighten that tendency by advising the members 
that the aggravating circumstances are to be "weighed" against exteruat
ing and mitigating circurrstances .133 Aggravating circumstances Which 
were not found at trial nay not support a death sentence, even if closely 
related to circumstances Which were founa..134 Assuming defense counsel's 
attenpts to delete an aggravating circumstance are unsuccessful at trial, 
rut successful on appeal, the client's life .rray thus be saved by success
ful litigation that eliminated other circumstances at trial. The notice 
requirement of RCM 1004(b)(l) .rray assist in limiting the gove.rrnnent to 

130. RCM 1004(d): Article 106, UCMJ. 

131. Roberts (Harry) v. Louisiana, 431 U.S. 633 (1977): Roberts (Stan
islaus) v. Louisiana, 428 U.S. 325 (1976): Wocrlson v. North Carolina, 
428 U.S. 280 (1976). 

132. See United States v. Sturdivant, 13 M.J. 323, 330 (01A 1982): see 
also United States v. Doss, 15 M.J. 409, 412 (01A 1983). 

133. RCM 1004(b)(4)(B) and (b)(6). 

134. Presnell v. Georgia, 439 U.S. 14 (1978). 
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fewer aggravating circumstances,135 especially if sCITie specific strategy 
was relied up:>n by the defense Which 'MJUld have been altered if notice 
had been given. 

rv. Presenting the Defense's Sentencing Case 

Even though the governrrent has presented evidence v.hich tends to 
further aggravate the offense and has established at least one of the 
ern.urerated "aggravatin;J capital circumstances" to obtain the death pen
alty, it must still show that any extenuating and mitigating circum
stances are outweighed by factors in aggravation.136 Effective repre
sentation in the defense's presentation of extenuation arrl mitiga
tion evidence requires a genuinely meaningful attorney-client relation
ship with a very difficult personality.137 Any terrlency by your client 
to present himself in an unnecessarily offensive manner should be sup
pressed: 138 even if your client is a rarorseless sadist, he doesn't 
have to lock like one to the members. More than just i.rrproving the 
accused's personal derreanor and appearance, the defense ITT.1st present as 
rruch information concerning the accused' s background, experience and 

135. cases reqtllring notice in advance of trial under other systems are 
State v. T:imrons, 192 N.J. super. 141, 468 A.2d 46 (1983), Keenan v. 
Superior Court of California, City and County of San Francisco, 126 Cal. 
App.3d 576, 177 Cal. Rptr. 841 (Cal. App., 1st Dist. 1981) arrl State v. 
Sonnier, 379 So.2d 1336 (La. 1980) (not a statutory requiranent, but a 
constitutional one): contra Hitchcock v. State, 413 So.2d 741 (Fla. 
1982): see also Green v. State, 246 Ga. 598, 272 S.E.2d 475, (1980) 
(Hill, J., dissenting in part) (this opinion '1.Duld restrict evidence in 
aggravation to that v.hich is relevant to establish an aggravatin:J factor, 
thus excltrling inflarrmatory evidence v.hich nay have been admissible at 
an earlier stage in the trial). 

136. ID1 1004(b) (4) (B). This subsection does not prescribe the percent
age of votes or burden of proof on this issue. Counsel should argue for 
unaninous findings, see Article 52(b)(l), UCMJ: RG1 1004(b)(7): and for 
proof beyorrl a reasonable doubt, see RQ.1. 1004(b) (4) (A) arrl RQ.1. 1004(c). 

137. Gocdpaster, supra note 4 at 322-323. 

138. Goodpaster, supra note 4 at 323. 
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positive qualities as good tactics will allo,..r. Alrcost arrJ criminal will 
still have redeeming qualities \\hich may be derronstrated to the court,139 
although it may take extensive investigation arrl efrort to identify 
them. Even if your client canrnt be depicted as an overall positive 
rrember of society, the present.aticn of whatever favorable evidence 
there is may avoid the death penalty by foeusing the court's attention 
on sorrething - anything - other than the gruesare details of the crime. 

R01 1004(b) (3), gives the accused ''broad latitude to present evi
dence in extenuation arrl mitigation. " This provisicn contenplates a 
greater latitude than that created by a mere "relaxation" of the rules 
of evidence, 140 or it is superfluous. Sudl an interpretation is sup
ported by the Supreme Ccurt' s decisions that no relevant mitigating 
eviderx::e or circumstance of the accused's backgrcund may be excluded fran 
sentencing consideration. 141 These decisions probably place additional 
constitutional constraints on refusal to provide available witnesses 
under R01 lOOl(e) (formerly Para. - 75e M:M) Expense to the government is 
hardly a legit:Irate excuse for denying live testirrony \\hen the governrrent. 
puts life itself in jecpardy. In many ways the presentation of the 
defense sentencing case will reseni:>le that at any other militaxy sentenc
ing procedure. Ho,..rever, there may be sane categories of evidence \\hich 
a capital case will treat differently. 

Sare consideration should be given to presenting evidence about the 
death penalty itself. A member \\ho would inpase the death penalty as a 
deterrent. to others might be influenced by expert test.inony that its 
deterrent value is questionable at best.142 One \\ho fears recidivism by 

139. People v. Jackson, 28 Cal.3d 264, 329, 618 P.2d 149, 201, 168 
Cal.Rptr. 603, 655 (t-k>sk J., dissenting). 

140• R01 100l(c)(3), formerly Para. 75c(3), M:M: Militaxy Rules of 
Evidence, Rule llOl(c). 

141. Eddings v. Oklahana, 455 U.S. 104 (1982): see also I.oCkett v. Ohio, 
438 U.S. 586 (1978). The prosecution is limited to relevant matters in 
aggravation and may not use evidence or make argument. \\hich i.nprcperly 
appeal to passions or to irrelevant. considerations such as financial 
expense to the government., race, religion, or the possbility of parole. 
See Tucker v. Zant, 724 F.2d 882 (11th Cir. 1984): Tucker v. Francis, 723 
1504 (11th Cir. 1984): Hance v. Zant, 696 F.2d 940 (11th Cir. 1983). 

142. See Furrran v. Georgia, 408 u.s. at 348-352 (Marshall, J., concur
@.ng); 	Gall v. Ccmronwealth, 607 S.W.2d 97, 112 (Ky. 1980) (affidavit 

death penalty is not deterrent admitted). 
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the particular accused on trial might be influenced by favorable evidence 
of the rehabilitative successes of the military correctional system.143 
Anyone might be influenced by evidence that the method of execution is 
far fran hurranel44 or that it is i.rrposed in a discriminatory manner.145 
While the trial judge may not be required to admit evidence of these 
types, even umer the broad standards required by the Constitution, 146 
he may exercise his discretion arrl permit it in a particular case. If the 
military judge balks at admitting such evidence throogh witnesses, the 
defense should try to present it through docurrents.147 

Evidence of a co-accused 1 s sentence is relevant to the issue of a 
proper senten:::e.148 Non-capital military decisions have intimated that 

143. Cf. Davis v. State, . 241 Ga. 376, 387, 247 S.E.2d 45, 52, cert. 
deniea.439 U.S. 947 (1978) (former death raw imate testified to his 
rehabilitation). 

144. See Furman v. Georgia, 408 U.S. at 287-288 (Brennan, J., concur
ring); Gall v. Ccmronwealth, 607 S.W.2d 97, 112 (Ky. 1980) (witness to 
electrocutions described them). 

145. See Harris v. Pulley, u.s. , 52 u.s.L.w. 4141, 4149 (1984) 
(Brennan, J., concurring); Davis v. State, 241 Ga 376, 247 s.E.2d 45 
cert. denied 439 U.S. 974 (1978) (evidence of -wealth discrimination). 

146. Wallace v. State, 248 Ga. 255, 282 S.E.2d 325 (1981) (opinion 
evidence as to death penalty's appropriateness); Shriner v. State, 386 
So.2d 525 (Fla. 1980) cert. denied 449 U.S. 1103 (1981) (witness to an 
execution): Irving v. State, 361 So.2d 1360 (Miss. 1978) cert. denied 
441 U.S. 913 (1979) (evidence of discriminatory application of death 
sentence). 

147. See~, Military Rules of Evidence, Rule 803(8). 

148. Gafford v. State, 387 So.2d 333, 337 (Fla. 1980); Malloy v. State, 
382 So.2d 1190 (Fla. 1979); cf. Blankenship v. State, Ga. , 308 
S.E.2d 369 (1983) (error to exclude evidence of third party'S involvenent 
in rape and murder) • 
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co-actors' sentences -were not admissible, 149 but these decisions have 
not been based on a lack of relevance arrl are therefore suspect in a 
capital case.150 

The defense's case can involve the testirrony of relatives, friends, 
acquaintances arrl strangers as to the circumstances of the offense, the 
accused's past, his mental arrl :Physical condition and his potential for 
rehabilitation. The evidence presented will depen:l on the judgment of 
counsel as to the persuasive impact of the defense evidence arrl on What 
the goverrurent nay present in rebuttal.151 You are pursuing only one vote 
out of the Whole court manbership.152 What nay not be persuasive to rrost 
court members nay win that one vote. Unless certain evidence is actually 
damaging to your client's cause, doubt should be resolved in favor of 
introduction. 

V. Conclusion 

After being on notice for twelve years, the military has taken the 
first step to bring its capital sentencing procedures in carpliance with 
the Constitution. The new system nay still be inadequate to withstan:l 
appellate review, but your client will be best served if his is not the 
case to test that speculation. A trial strategy Which attacks the 
constitutionality of the sentencing procedure authorized by the new 
Manual provisions an:l aggressively arrl creatively presents evidence in 
extenuation and mitigation offers the best chance for avoiding the 
death penalty at trial While laying the groun:l'M'.)rk for further litigation 
on appeal. 

149. United States v. McNeece, 30 CMR 453 (ABR}, pet. denied, 30 01R 417 
(G1A 1960): Cf. United States v. Marnaluy, 10 USQ.1A 102, 27 CMR 176 (1959). 

150. Eddings v. Cklahana, 455 U.S. 104 (1982). 

151. See Tucker v. Francis, supra n. 128 (defen:lant's exculpatory 
testirrony on sentencing opened door to cross-examination concerning his 
failure to testify on the merits) • 

152. Article 52(b)(l), ua-u. 
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CORROBORATION OF CONFESSIONS 

By Captain Robert S. Johnson, Jr.* 

I. Intrcxluction 

Military Rule of Evidence 304(g) requires that before an admission 
or a confession can be considered against a defeOOant. on the question 
of guilt, the admission or the confession nust be corroborated. The 
rule requires the prosecution to corroborate the essential facts with 
independent evidence, either direct or circunstantial, sufficient to 
justify an inference of truth. This article reviews the histo:r:y of the 
corro'boration rule an1 discusses its ai::plication in the milita:cy am 
federal judicial systerrs. 

II. History of Corroboration 

In the United States one cannot be convicted based up:>n his extraju
dicial confession alone. This rule was established because: 

In air ccuntry the doubt persists that the zeal of 
the agencies of prosecution to protect the peace, 
the self interest of the accarplice, the maliciouness 
of an enEn¥ or the aberration or weakness of the 
accused under the strain of suspicion may tinge or 
warp the facts of the confession.1 

Thus, even if a staterrent is voluntarily made to police officials am is 
oot subject to the exclusionary rule, the staterrent may still be unreliable 
because it was made by a suspect ume:;: the pressure of a police investiga
tion. 2 Two classic cases exenplify the need for the requiranent that 
confessions and admissions be corroborated. 

*Captain Johnson received a B.A. in History from the Citadel, Charleston,
South Carolina, and has J .D. from the Un1-versity of South Carolina. 
Captain Johnson has served as Defense Counsel, Legal Assistance Officer, 
and Chief Trial Counsel, 2lat Support Corrtrrklnd, Kaiserlautern, Federal 
Republic of Germany. He is currently serving as an action attorney at 
Defense Appellate Division. 

l. Opper v. United States, 348 U.S. 84, 89-90 (1954). 

2. Snith v. United States, 348 U.S. 147 (1954). 
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The first case was tried in 1660.3 William Harrison le~ hane one 
night to visit a nearby to.vn. When he did not return, a servant named 
John Perry was sent to lock for him. Perry also did not return. The 
next norning Edward Harrison, William's son, searched for both men. 
He found Perry, but not William, although, they did find his hat and 
a carib. Suspicions of m.irder arose, with Perry being the prirre sus_pect. 
After a week in jail, Perry confessed, inplicating not only himself but 
also his brother, Richard, and their nother. Those t1,..u, hONever, denied 
any knONledge of or involverrent in the disappearance of William Harrison. 
At trial Jdm Perry stated that he was insane and hadn't knONn what he 
said When he confessed. Notwithstanding this recantation, all three 
were convicted solely on the basis of Perry's confession and were han:Jed. 
'1\-.o years later William Harrisrn. returned and told hON he had been robbed, 
kidnapped and sold into slavery. He escaped and returned to Englaoo 
~er his master died. 

One hurrlred and fifty years later, in Boom' s Trial, 4 two brothers 
were charged with the nurder of Russel Colvin, a nan of weak intellect, 
Who was sometirres insane and Who would leave hare for long periods of 
time. One time Colvin disappeared and stayed away for what turned into 
years. Runors spread and the people of his to.vn began to expect foul 
play. \'hen one of the Boom brothers stated he knew Colvin was dead, 
nany people began to believe the Boom brothers, Jessie and Stephen, had 
nurdered Colvin. After his arrest Jessie stated that his brother Stephen 
had murdered Colvin. Stephen was arrested but denied the accusation. 
While the two awaited trial, public feeling became intense against the 
brothers. Man;y to.vnspeople, including persons of dlaracter and influence 
and officers of the law, visited them in jail and told them t.he evidence 
was clearly against them and to confess. If they did confess efforts 
Y.UUld be rrade to have their sentences camuted to life in prison. Finally, 
convinced this was their only hope, Stephen signed a confession. Based 
alm:>st entirely on this confession both were convicted and sentenced to 
be hanged. Stephen asked one of his lawyers to advertise for Colvin. 
This was done in a local paper and was ccpierl in a New York paper. One 
person recognized the description given as similar to that of a rran Who 
v.urked for him. The enployee was located and identified as Russel Colvin. 
Only then were the tv.u brothers released. 

3. Perry's Case, 14 HON. St. Tr. 1312 (1660). 

4. 6 Am. St. Tr. 73 (VT 1819). 
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In order to prevent such unjustices the rule requirirg corrol:x:>ration 
of confessions evolverl. Initially this rule was that a confession nust 
be corrol:x:>raterl by in::lependent proof of the corpus delecti. 5 Corpus 
delecti ("the b:rly of the crime") is evidence that a crime has been 
camd.tted by sareone. Although the prosecution also nust prove that the 
defendant camd.tterl the criminal act, the confession could be usea for 
this purpose providerl the corpus delecti was adequately corrol:x:>raterl.6 
Serre jurisdictions held that the corpus delecti rule awlierl only to 
felonies and tl1at one co.ild be convictea for a misdemeanor on his confes
sion alone.7 

The rule requirill9' independent proof of t-ne corpus delecti loo to the 
follawing provision in the 1951 Manual for Courts-Martial: 

An aca.isea cannot legally be convictea upon his 
uncorrol:x:>ratea confessicn or admission. A co.irt nay 
n:rt:. ccnsider the confession or admission of an accusea 
as evidence against him unless there is in the record 
otller evidence, either direct or circumstantial, that 
the offenses chargea had probably been ccmnittea by 
sareone. The corrol:x:>rating evidence neea not • 
tend to connect the accused with the offense.8 

Thus, the early military rule did not require the connection of the 
accused with the offense and it did not require any details of the confes
sion itself to be c6rrol:x:>rated. It sinply required that there be evidence 
that the crime charged had probably been ccmnitted by sareone.9 As stated 

5. W1art.on's Criminal Evidence, § 691 (21st ea. 1973). 

6. Id. 

7. See Annotation, 127 A.L.R. 1130, 1132. 

8. Para. 140a, Manual for Courts-Martial, United States, 1951. 

9. Uniterl States v. Dolliole, 3 USOlA 101, 1101R101 (1953). 
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by one military board of reviewlO t.here nust be "substantial iooependent 
evidence teming to establish t.he existence of each element of t.he offense 
charged." Ho.vever, this evidence need only establish t.he proba.bility, 
rat.her than prove beyond a reasonable doubt, t.hat t.he criminal act had 
occurred. In establishing this p:roba.bility consideration was given 
bot.h to t.he facts and to "any reasonable inferences" t.hat cculd be drawn 
t.herefran.11 The Court of Military Appeals stated t.he rule was satisfied 
if t.here was "substantial evidence Which makes it proba.ble t.hat t.he 
accused did not confess to an offense Whidl never occurred. "12 Thus, 
in applying the corpus delecti :rule, one would first deter.mine t.he elenents 
of t.he charged offense and deter.mine Whed1er evidence or reasonable 
inferences derived t.herefran existed aside fran t.he confession to prove 
a crirre had been cxmnitted. It was not necessary to cor:rooorate t.he 
connection· of the accused wit.h the crime. For exanple, if t.he accused 
was charged wit.h nurder and there was evidence of a deat.h and cira.nnstances 
indicating t.hat t.he deat.h was unlawful, i.e., bullet holes, stab 'WOUilds, 
etc, t.he rule was satisfied and a confession 'NOUld be admissible.13 

III. The Present Rule 

Alt.hough t.he milita:ry :rule paralleloo t.he rule in many fooeral 
ccurts, ct.her fooeral ccurts had adopted a different corroooration :rule. 
This latter rule required only t.hat t.he corrooorating evidence fortify 
t.he trut.h of t.he confession or tend to prove t.he facts outlined in t.he 
confession.14 Because two different rules were being applied in t.he 

10. United States v. Fairless, 18 01R 904, 906 (AFBR 1955) (citations 
anittoo; enphasis in original). 

11. Id. 

12. United States v. Evans, 1 USCMA 207, 209, 2 01R 113, 115 (1952) • 

13. Para. 140a, M01, 1951, supra. 

14. See Opper v. Unitoo States, 348 u.s. at 92, and cases citoo t.herein. 
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federal C'Ollrts, the United States Supreme Court addressed the issue in 
Opper v. United States and Smith v. United States. The Supreme Court 
held that for the government to corrol:xxate a confession it IIUlst "intro
duce substantial independent evidence Which would tend to establish the 
trustv.urthiness of the statement."15 Evidence of corroboration was 
sufficient if it supported the essential facts sufficiently to justify 
an inference of truth.16 Corroboration could thus be acC'atplished by 
the introduction of independent evidence Which bolstered the confession.17 

This holding by the Supreme Court eventually led to a change in t.he 
corroboration rule as applied in the military. The Military Rules of 
Evidence now state the following: 

An admission or a confession of the accused may be 
considered as evidence against the accused on the 
question of guilt or innocence only if independent 
evidence, either direct or circurrstantial, has been 
introduced that corroborates the essential facts 
admitted to justify sufficiently an inference of 
their truth.18 

Thus, the rule is no longer concerned with the elements of the offense 
When corroborating a confession but focuses on the staternent itself. 
The governrrent rrust corroborate t.he essential facts admitted by the 
acrused by independent evidence to indicate the truthworthiness of the 
confession or admission. These essential facts may or may not be ele
ments of the offense. However, all the elernents of the offense IIUlst 
still be established either by independent evidence or by corroborated 
admissions or confessions.19 If the governrrent can only corroborate 

15. Opper v. United States, 348 U.S. at 93. 

16. Id. 

17. Smith v. United States, 348 U.S. 147 (1954). 

18. Mil. R. Evid. 304(g). 

19. United States v. Dake, 12 M.J. 666 (AG1R 1981). 

329 


http:confessions.19
http:truth.18
http:confession.17
http:truth.16


certain parts of an admission or oonfession only the part oorroborated 
may be used to prove the accused's guilt.20 

The facts in United States v. Dake21 illustrate ho.-1 the present 
corroboration rule operates. The issue before the Arrn:f Court of Military 
RevieY.T was Whether the accused's confession to oonspiracy sbculd have 
been excluded fran evidence because it had not been properly oor:roborated. 
The Gove:rnrrent' s case as to the oonspiracy charge rested entirely upon 
the follaving staterrent given by the accused (errors in original) : 

During the first week in Oct 79, Hia<EL came to me 
and said that he had heard that I was going to take 
in country leav and wanted me to take leave to Japan 
and rrake sane purchases for him. I at first did not 
agree rut after he asked several times we made a 
deal. I signed out on leave on 22 Oct 79 and met 
HICKEL that day. Hia<EL gave me a phony set of leave 
papers fran Ft. ORD, CA, and $15000.00 plue another 
ninety dollars for misc. expances. He also gave me 
a paper listing the people that I was to send the 
i terrs I purchased in Japan for him. All the pecple I 
was to send the stuff to were rrenbers of the unit. 
I understood that he had made arrangements with 
to recieve the boxes. When he handed me the list 
of narres he stated "Here is the list of people I 
asked to recieve the boxes. He also provided 
the nane of a Japaneese Who wo:x:ked in the Pony Store 
in Japan Who I was to ask for. When I got to JAPAN 
and the store I asked for this fello.-1, I Can't recall 
him name, and When he came up to me I got the inpres
sion that I was expected. This fello.-1 tock me do.vn
stairs and we had coffee. I gave him the list and 
he tock it to get the iterrs togather. I purchased 
eight Vl'R, eight oolor 'N, and four each anplifiers 

20. Mil. R. Evid. 304(g). 

21. 12 M.J. 666 (ACMR 1981). 
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and tuners. This came back a while later and I paid 
him for the merchandise. We then went up stairs and 
they were already wrapping the stuff. I left and 
returne the next day and began making trips to the 
APO to rrail the stuff back to the guys in ny unit. 
It tock a tot.al of five trips. When I came back to 
Korea I still had about $700.00 left and that was 
mine to keep plus I was supposed to get another 
$30.00 per boxx when they came in. I net with Hia<EL 
on the 25th the day after I got back. I gave him 
all the receipts for the stuff and the rrail receipts 
and asked about the rroney. He said that when the 
boxes cane in he would pay me Sane time later Hia<EL 
told me that the boxes had been held at KIMPO and 
that I should just be kool.22 

To corrororate this confession the government produced evidence 
that: (l} custan officials had irrpounded twenty packages bearing the 
return address of the appellant; (2} the . packages were addressed to 
eight members of the 595th Maintenance Carpany; (3} eight of these pack
ages cont.ained Sony nod.el 8600 videotape records, eight contained Sony 
color television sets, and four contained both a Marantz anplifier and a 
Marantz tuner; (3} photographs of the items indicated that the merchandise 
was new; (4} photographs of the wrapping indicated that the packages 
were nailed on 23 October 1979 through the Air Force postal system; and 
(5} indepen:lent evidence revealed the prices of these i terns. The 
court agreed that the independent evidence was sufficient to corrobo
rate the appellant's oonfession that he used the postal system for 
personal profit and that he ccmnitted the overt act alleged. Ha.vever, 
the crucial question on appeal was whether the accused's confession as 
it related to the conspiracy charge had been corroborated. 

The analysis utilized by the Army Court of Military Review in answer
ing the questions was first to dete:nnine the eleirents of the offense of 
oonspiracy. This required the government to prove the existence of an 
agreement between the accused and sare other individual. The court then 
used the 0pper/Srnith rule, as incorporated in the Military Rules of 
Evidence, to determine if there was independent evidence corroborating 
the accused's adinission regarding an agreement. Since there was none, 
the charge alleging conspiracy was disrnissed.23 

22. United States v. Dake, 12 M.J. at 667-68 (A01R 1981}. 

23. Id. at 670. 
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The recent case of United States v. Loewen24 is another exarrple of 
how military coorts apply the corroboration rule. The accused was con
victed of t"Wenty-six specifications of larceny of drugs and twenty-six 
specifications of forgery. The court in deciding "Whether his confession 
was sufficiently corroborated first listed the essential facts admitted 
in his statemant. It next looked for independent corroboration of these 
facts by the government 1 s evidence. The only fact corroborated was that 
the accused was addicted to tylenol. Since the government 1 s evidence 
failed as to the rerraining ·facts the staterrents by the appellant were 
held inadmissible. Without his statements, the evidence was insufficient 
to prove the accused guilty and the charges were dismissed. The court 
noted the underlying danger in relying upon uncorrdborated confessions 
"When it suggested that not only did the independent evidence fail to 
support an inference that the confession was reliable, it strongly indi
cated that it was false. 

In analyzing a corroboration problem the first step for a defense 
counsel is to review the statement arrl locate the essential facts admitted. 
The second step is to review the other evidence available to the govern
ment. It then rrust be detennined "Which of the facts admitted are corro
borated by this independent evidence. It should be pointed cut that 
this independent evidence only has to raise an inference of the truth of 
the admission. For instance, possession of bags of marijuana pa.ckaged 
for sale is sufficient to raise an inference of truth of an admission of 
introduction for the purpose of sale. 25 Possession of drugs on an 
installation is sufficient to corroborate an admission of wrongful 
introduction.26 However, mere possession is insufficient to corroborate 
an admission of transfer or sale. 27 Once a determination has been 
ma.de as to W'hat essential facts have been corroborated and What indepen
dent evidence is available, the last step is to ccnpare this admissible 
evidence to the elerrents of the offense charged. This analysis will 
reveal the strength of the government 1 s case and thus guide counsel in 
prepa.ring the defense. 

24. 14 M.J. 784, 788 (AQ.1R 1982). 

25. United States v. Henken, 13 M.J. 898 (NMCl1R 1982). 

26. United States v. Hollen, 43 Q.1R 461, 467-468 (AQ.1R 1970). 

27. United States v. Bailey, 3 M.J. 799 (A.01R 1977). 

332 


http:introduction.26


N. Type of Evidence That May Be Used 

Once the essential facts and the other evidence available to the 
cpvernrrent. have been determined, the question rercains as to what~ of 
evidence is admissible to corrolx>rate those essential facts. Military 
Rule of Evidence 304(g) limits What can be used to direct or cira.unstant.ial 
evidence. The standards of a&nissibilit::x are not relaxed in order to 
corrolx>rate the essential facts of a staterent. The basic reason for 
barring certain types of ina&nissible evidence is because it is untrust
worthy. To allow untrustworthy evidence to corroborate a confession 
would defeat the entire purpose of the rule, i.e., to ensure an inference 
of truth.28 Thus, this part of the article will give sane exarcples of 
how confessions have been corroborated. However, it is inportant to 
renernber that the quality and type of independent evidence necessary to 
corroborate a confession depends upon the facts of each case. 

Other :post-offense staterrents of an ace.used nay not be used to pro
vide the necessary corrolx>ration. 29 However I staterrent.s nade prior to 
or contenporaneous with the misconduct nay provide the necessary corro
boration. 30 furthenrore, staterrents a&nissible under at.her rules of 
evidence not pertaining to confessions arrl a&nissions nay be utilized. 
For instance, a prcperly qualified business ent.cy could be used to corro
borate a confession. 31 However, ina&nissible hearsay cannot be used 
to satisfy this rule. 

In United States v. Springer, the Air Force Court of Militacy Review 
held that in special cases evidence of other larcenies could provide 
the necessary corroboration for an a&nission or confession to that 
offense. 32 'Ihis rule was qualified by the requirement that the iterrs 
taken in another offense should be similar arrl taken over a short 

28. Developrents - Confession, 79 Harvard Law Review 935, 1075 (1966). 

29. Mil. R. Evid. 304(g). 

30. United States v. Cortes, 20 USG1A 132, 42 Q1R 324 (1970). 

31. United States v. Villasenor, 6 US01A 3, 19 01R 129 (1955). 

32. 5.M.J. 590 (AFCMR 1976). 
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period of ti.Ire. In United States v. Seigle,33 the accused confessed 
to taking 74 alh.ms arrl a phonograph fran the base exchafBe. Indepen
dent testinoey from several witnesses revealed that they had observed 
the accused take between 2 an:1 15 albums fran the exchange without paying 
for them. Six of the 74 albums turned over to police officials by the 
accused were identified by stock nurribe.rs as caning fran the exchafBe. 
Based upon tllis evidence tlle Court of Military Appeals believed there 
was anple evidence to corroborate tlle essential facts as to stealing 74 
albums. No one saw tlle accused take tlle phonograph. Ho.vever, tllere 
was indepe:nd.ent evidence tllat tlle phonograph was sbniliar to tlle ones 
stocked by the exdlange and the box in Which it was packaged bore an 
exchange stock nurriber. The court stated tllat t-.hese facts "alongside the 
appellant' s observed theft of record albums per:mi t our finding that 
there was sufficient evidence that tlle confession wa6 not rrade up by 
him wit-.h the intent to deceive. "34 Thus, Siegle's conviction of larceey 
of 74 alh.ms and the phonograph was upheld. Ho.vever, tlle use or posses
sion of drugs on one occassion has been insufficient to be used to corrobo
rate an admission of use or possession on another.35 

In some federal cases corroooration has been found in tlle detailed 
nature of a confession, i.e., knowledge of tlle time, place or rrethod of 
an offense, or by kno.vledge of facts that a suspect would be unlikely to 
kno.v unless he were the perpetrator.36 In United States v. Waller,37 
the accused nade a statement adrnitting that he and another in:iividual 
had robbed a taxicab. The court examined tlle facts as outlined in the 
staterrent an:1 stated that these facts not only coincided with tlle other 
facts kno.vn, rut also could not have been kno.vn by the accused unless he 
had cx:mnitted the crime. Mapys v. United States38 dealt with an accused 

33. 22 USQ.lA 403, 47 CMR 343 (1973). 

34. Id. at 406, 47 CMR at 343. 

35. United States v. Kaetzel, 48 CMR 58 (AFCMR 1973). 

36. See, ~' United States v. Gresham, 585 F.2d. 103 (5th Cir. 1978); 
United States v. Abigan:lo, 439 F.2d 827 (5th Cir 1971). 

37. 326 F.2d 314 (4t-.h Cir. 1963). 

38. 409 F.2d 964 (10th Cir. 1969). 
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charged with transporting a stolen car throogh interstate ccmrerce. To 
detennine that his admission concerning this offense was adequately 
corroborated, the court considered the fact that the aca.ised, Who desired 
to obtain sane personal belongings fran the car, was able to locate the 
stolen car without assistance in a parking lot containing a large m.mlber 
of autarobiles. 

In United States v. S~es, 39 the defendant was charged with pass
ing a counterfeit $20.00 bill. The aca.ised argued that his admission) 
that he knew the bill was counterfeit was not corroborated. The court 
foum corroboration because (1) the counterfeiting job was ver:y i;:oo.r and 
the bill was recognized imnediately as bogus: (2) the defendant's stor:y 
that he fourrl the bills in a parking lot and wanted to sperrl than to see 
if they were genuine was bizarre and incredible; (3) the defendant was 
in the carpany of a man Who tried to hide the bills after their apprehens
ion; and (4) the defendant and his co-accused imnediately tried to 
leave t.ONn When one store would not accept one of the bills. The Speakes 
case is an exarrple as to hON circurrstantial evidence may be used to 
justify an inference of truth. 

In ct.her cases, a letter fran a drug dealer to an accused charged 
with rranufacturing, inpo:rting and distributing heroin, without any refer
ence as to the contents, was held to suf!X>:rt an inference of a relation
ship between the two and it, along with other facts, provided the neces
sar:y corroboration.40 The mental or physical injur:y of a victim result 
ing f ran an offense has been used to corroborate a confession to offenses 
sueh as assault or rape.41 

V. Objection 

The above cases derronstrate hON a confession can be corroborated. 
In the nejoricy of cases the government will have substantial imependent 
evidence sueh as witnesses, physical injuries of a victim, fruits of the 
crime, or incriminating evidence seized fran a defendant Which will 
adequately corroborate an accused's admission or confession. HONever, 

39. 453 F.2d. 966 (1st Cir. 1972). 

40. United States v. Abigando, supra. 

41. United States v. Shreck, 10 M.J. 563 (AF01R 1980). 
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in evecy case where a client has confessed the attorney should analyze 
the independent. evidence to determine if corroboration might pose a 
problem for the prosecution. Sirrply because an accused has confessed 
does not guarantee a conviction. Ho.vever, failure to object to the 
introduction of a confession because of lack of corroboration nay waive 
the error on appeal.42 

The Militacy Rules of Evidence state that the rnilitacy judge will 
determine when there has been adequate corroboration. 43 In a trial before 
members, there v.o.Ud appear to be two acceptable ways to object to the 
admissibility of a confession because of a lack of corroboration. The 
first would be by way of a not.ion for appropriate relief prior to enter
ing pleas. The government would then present to the militacy judge its 
available irrlependent. evidence. The militacy judge would thereupon nake 
a ruling on admissibility. A second procedure would be to inform the 
militacy judge prior to pleas that the defense is going to object to the 
admissibility of the defendant's confession because of lack of corrobora
tion. If the militacy judge refuses to decide the issue prior to ent.cy 
of pleas, then the defense should request that the government be required 
to present its independent. corroborating evidence prior to introducing 
the accused's statement into evidence. At that point in the trial, an 
Article 39a, UQ.U, session could be conducted to allo.v argurrent on the 
issue and to allo.v the judge to nake a decision and enter findings. 
Although the Militacy Rules of Evidence allo.v the militacy judge to 
admit the admission or confession subject to later corroboration, the 
defense attorney should object strongly to this procedure being utilized 
in a C'alrt.-nart.ial with members. Once the court members are allo.ved 
to hear evidence concerning an admission or· confession it will become 
virtually irrpossible for them to divorce this fran their deliberation 
regardless of any cautionacy instructions. If the judge does allo.v the 
government. to introduce the statement subject to later corroboration, 
and he then determines that corroooration is lacking, defense counsel 
should nove for a mistrial. Should the militacy judge deny this notion, 
then the defense should nake a not.ion for a finding of not guilty at the 
end of the government's case. 

42. United States v. Lockhart, 11 M.J. 603 (AFCMR 1981). 

43. Mil. R. Evid. 304(g)(2). 

336 


http:appeal.42


VI. Conclusion 

The rule requiring that a confession or an admission be corroborated 
before it is admissible is a seldcrn-used basis for excluding evidence 
whim is usually devastating to the defense's case. In the rrajority of 
cases, of ccurse, there is sufficient irrlepement evidence to adequately 
corroborate a confession or an admission. HC1Never, an alert defense 
ca.msel will always ensure that such is the case during his pretrial 
preparation. One should never let police officials or trial counsel 1 

believe that they have a conviction sinply because they have a confession. 
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SIDE BAR 


This edition of Sidebar discusses the irrportance of litigating three 
issues at trial. The first segrrent concerns the litigation of subject
ma.tter jurisdiction. Although it nay appear that jurisdiction is not a 
''winning" issue in rrany cases, it can be rreritorious if properly presented 
by the defense. Moreover, as was discussed at length in the September/ 
October issue of The Advocate, The Military Justice Act of 1983 provides 
for Suprerre Court review of Court of Military Appeals decisions. Jurisdic
tion is an issue likely to result in a grant of certiorari. Ibwever, the 
issue nust be fully litigated at trial if there is to be any hope of 
success on appeal. 

Experts can be -~ound on alrrost any subject espousing a plethora of 
novel theories. In the criminal context the "theories" on Which an expert 
b:ises his testi.nony are closely examined to ensure the scientific validity 
of the underlying principles. In the next segrrent of Sidebar a recent 
decision of the Amr:! Court Military Review dealing with novel scientific 
testi.nony is examined. 

Finally, Sidebar examines the impact of the Court of Military Appeals' 
opinion in United States v. Holt, 16 M.J. 393 (CMA 1983), on the litigation 
at trial of miltiplicity of charges for findings. Although the failure to 
object to miltiplicious specifications at trial currently no longer waives 
the issue, the failure to ensure that the miltipliciousness of the offenses 
appears on the face of the specification will result in a denial of relief. 
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SUBJECT-MATTER JURISDICTION 


A. Introduction 

During the past year, the defense bar suffered three nore defeats 
at the Court of Military Appeals on the issue of subject-matter jurisdic
tion. l Since its landrrark decision in United States v. Trottier,2 the 
Coort and the Coorts of Military Review3 have espcused a nore flexible 
and less restrictive view of the rreaning of "service cx:>nnection, 11 4 as 
clarified by the twelve criteria set forth in Relford v. United States 
Disciplinary Comlandant.5 Nonetheless, as military defendants attain 
the right to appeal directly to the Suprerre Coort, 6 military defense 
counsel shoold understand that these setbacks do not soond the "death 
knell" for the jurisdiction issue. Rather, these three decisions only 
underscore that jurisdiction nust be litigated, with imagination and 
forethooght, on the record. Conse::iuently, this Sidebar note is designed 
to suggest trial strategy Which either will win at trial or will pre
serve the issue for appeal. 

1. United States v. Jchnson, 17 M.J. 73 (CM\ 1983): Murray v. Halderran, 16 
M.J. 74 (CM\ 1983): United States v. I..Dckwaxl, 15 M.J. 1 (CM\ 1983). 

2. 9 M.J. 377 (CM\ 1980). 

~. See, ~, United States v. Masuck, 14 M.J. 1017 (AQ.1R 1982) (forgery 
of check): United States v. Petitti, 14 M.J. 754 (AMCR 1982), pet. denied, 
15 M.J. 317 (CM\ 1983) (camunication of threat): United States v. Lange, 
11 M.J. 884 (AR::MR 1981), :pet. denied, 12 M.J. 318 (CMA. 1981) (marijuana 
possession and use): United States v. Brace, 11 M.J. 794 (AR::MR 1981), 
pet. denied, 12 M.J. 109 (CM\ 1981) (carpanion case to I.ange): United 
States v. Coronado, 11 M.J. 522 (AR::MR 1981), pet. denied, 11 M.J. 365 
(CMA 1981) (sodaey) • 

4. O'Callahan v. Parker, 395 U.S. 258 (1969). 

5. 401 u.s. 355 (1971). 

6. Military Justice Act of 1983, 97 Stat. 1393 (codified at 28 u.s.c § 
1259 (as arrended)). 
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B. "I Have Sane Good News and Sane Bad News." 

Initially, two observations should be made regarding the good news 
arrl l:Jad news heralded by last year's decisions. First, the l:Jad news-
the defense nust contest service connection on the record at trial. 
Unfortunately, the defense can no longer remain confident that jurisdic
tion "cannot be waived and may be asserted at any tine. "7 In United 
States v. I.ockwood, Chief Judge Everett stressed that "appellant's ex
press refusal to contest service connection justifies drawing any reason
able inferences against him with respect to factual matters not fully 
develcped in the record of trial. 118 Similarly, in United States v. 
Jc:ihnson, Chief Judge Everett again noted the failure to litigate the 
issue at the trial level. 9 Nevertheless, the Court appears to be on 
solid ground. In Schlesinger v. Councilman, 10 the Suprerre Court observed: 

['Ihe issue of service connection] turns in 

major part on gauging the impact of an offense 

on military discipline arrl effectiveness, on 

detennining Whether the military interest in 

deterring the offense is distinct fran and 

greater than that of civilian society arrl on 

Whether the distinct military interest can be 

vindicated adequately in civilian courts. 

'Ihese are matters of judgment that often will 

turn on the precise set of facts in Which the 

offense has occurred. See Relford v. United 

States Disciplinary eartnandant, 401 U.S. 355, 

91 S.ct. 649, 28 L.Ed.2d 102 (1971). More 

irrportantly, they are matters as to Whicllthe 

expertise of military courts is singularly 

relevant, and their judgments indispensable to 

info:rm any eventual review in Art. III courts.11 


7. Paragraph 68b,. Manual for Courts-Martial, United States, 1969 
(Revised edition)-[hereinafter cited as MCM, 1969]. 

8. 15 M.J. at 7. 

9. 17 M.J. at 75. 

10. 420 U.S. 738 (1975). 

11. Id. at 760 (enphasis in original). 
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Absent a fully develq:>ed reoord, ho.vever, "any eventual revie.-1 in Art.III 
courts" will be inprobable and, perhaps, impossible. Thus, the clear 
message of I..ockwood is that jurisdiction nust be litigated on the reoord 
at the accused's coort-rrartial. 

Seoond and nost inportantly, the good ne.-1s -- the Coort of Military 
Appeals has struck a crippling blo.v to the governrcent's messianic crusade 
since Trottier to circumvent the Relford factors by erecting a ~~ rule 
of jurisdiction. In Murray v. Haldeman, Chief ·.Judge Everett recalled 
that, in United States v. Beeker, 12 the Carrt had initially applied 
the pr~ts of O'callahan in an expansive approach to military jurisdic
tion.13 Furthernore, the Murray q:>inion rerrenfuered the broad rule of 
Trottier that "alnost every involvement of service personnel with the 

12. 18 USCMA 563, 40 CMR 275 (1969) 

13. In Beeker, the Coort held: 

Apart fran the specifics of Federal arrl 
State law, use of rrarihuana and narcotics by 
military persons on or off a military base has 
special military significance..... As a result, 
the circurrstance of "no military significance," 
described in O'callahan as an essential condition 
for the limitation on coort-roartial jurisdiction, 
is not present as to the offenses alleged. 

2. As with the case of use of rrarihuana, 
possession of rrarihuana by military persons is 
a rratter of imnediate and direct ooncern to the 
military as an act intirrately ccncerned with 
prejudice to good order and discipline or to the 
discredit of the armed forces. [Citations emitted] 
Like wrongful use, wrongful possession of rrarihuana 
and narcotics on or off base has singular military 
significance which carries the act ootside the 
limitation on military jurisdiction set oot in the 
o'callahan case. 

18 USCMA at 565, 40 CMR at 277. 
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ccrrrrerce of drugs is 1 service connected. •1114 Notwithstanding these 
wide precedents, the Murray decision arphasized "that Beeker had not 
been reincarnated11 15 by reaffirming the exception enunciated in footnote 
28 of Trottierl6 and clearly stating: 

Nonetheless, in light of O'Callah°an v. Parker, 

supra, and Relford v. Ccmnarrlant, 401.u.s. 

355, 91 s.et. 649, 28 L.Ed.2d 102 (1971), we 

did not in Trottier return fully to the hold

ing of United States v. Beeker, supra, that, 

by reason of a servicemercilJer 1s status, every 

drug offense he ccmnits ~facto is service

connected.17 


Thus, the Ccurt of Military Appeals has signalled a return to the "ad hoc 
approadl" of analyzing the Relford criteria to detennine jurisdiction 
controversies. 

14. 9 M.J. at 350. 

15. 16 M.J. at 79. 

16. 9 M.J. at 350 n.28: 

For instance, it woold not appear that use of 

marihuana by a serviceperson on a lengthy 

period of leave away fran the military camunity 

woold have sudl an effect on the military as to 

warrant the invocation of a claim of special 

military interest and'significance ade;:iuate to 

support coort""'itE.rtial jurisdiction under 

O'Callahan. Similarly, the interest of the 

military in the sale of a srrall anount of a con

traband substance by a military person to a 

civilian for the latter's personal use seers 

attenuated. See United States v. Morley, 20 

u.s.c.M.A. 17~43 °'1R 19 (1970). 

17. 16 M.J. at 79. 
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c. Litigating Jurisdiction 

In light of these decisions, the defense bar has two basic strategies 
for jurisdiction litigation. First, the defense must force the govemrrent 
to plead jurisdiction in the charges and specifications against the 
accused. Second, the defense must insist that the govemrrent assurre its 
evidentiary burden and affirrratively prove service connection that is 
sufficient to denonstrate military jurisdiction. 

1. The pleading strategy. 

Anglo-Arrerican criminal law and military law clearly hold that the 
governrrent has an affirrrative obligation to establish jurisdiction in its 
pleadings. In Runkle v. United States,18 the Suprerre Ca.irt anna.inced the 
basic rule of jurisdictional avenrents in ca.irts-rrartial: 

To give effect to [a court-martial's] 
sentences it must appear affirrratively and 
unequivocally that it had jurisdiction; that 
all the statutory regulations governing its 
proceedings had been crnplied with, am that 
its sentence was confonra.ble to law. Dynes v. 
Hoover, 20 HON. 65, 80; Mills v. Martin, 19 
Jc:ihns. 33. There are no presunptions in its 
favor so far as these natters are concerned. 
As to them, the rule anna.inced by Chief Justice 
Marshall in BroNn v. Keene, 8 Pet. 112, 115, in 
respect to avenrents of jurisdiction in the ca.irts 
of the United States, applies. His language is: 
"The decisions of this court require, that avenrents 
of jurisdicion shall be positive - that the declara
tion shall state expressly the fact on Which juris
diction depends. It is not sufficient that juris
diction may be inferred, argurrentatively, fran its 
avenrents." All this is equally true of the proceed
ings of courts-martial. Their authority is statutory, 
arrl the statute under Which they proceed nust be 
follo,.,red thra.igha.it. The facts necessary to shON 
their jurisdiction and that their sentences were 
confonnable to law must be stated positively; and it is 
not enough that they rray be inferred argurrentatively.19 

18. 122 u.s. 543 (1886). 

19. Id. ·at 556 (errphasis added). 
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Likewise, the military courts have required that sufficient facts be 
pleaded to establish jurisdiction. In United States v. Alef,20 the Court 
of Military Appeals criticized "the unfortunate notion practice Which has 
develcped in military courts on questions of jurisdiction. 1121 Alef 
consi9ered the problem of an inadequate specification fonra.t22 which did 
not present sufficient infonra.tion to denonstrate the service connection 
criteria set forth in Relford and, llence, the basis for military 
jurisdiction. In Alef, Chief Judge Fletcher wrote: 

The crux of the problem is that the prosecution 
does not present to the trial court sworn 
charges/indictrrents Which, on their face, set 
forth sufficient facts to denonstrate-:--. • juris
diction over the given defendant and his acts in 
a military trib.mal. The specification fonra.t 
[citation anitted] currently utilized does not 
present sufficient information to denonstrate 
military jurisdiction • • • • In the al:sence of 
such indictrrent, the defense is not truly on notice 
of What jurisdictional basis, if any, the government 
is urging • • • • The better practice [citation 
anitted], and the one we no.v make :rrandatory, is 
for the goverrurent affirmatively to derronstrate 
through sworn cnarges/indictrrent, the jurisdic
tional basis for trial of the accused and his 
offenses.23 

20. 3 M.J. 414 (CMA 1977). 

21. Id. at 418. 

22. Appendix 6, MCM, 1969. 

23. 3 M.J. at 418-19 (enphasis in original). 
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Chief Judge Fletcher noterl that drug cases presented "difficult factual 
patterns for analysis" yet catllBilded that the rrandatory practice woold 
apply in "all cases regardless of the nature of the offense. 11 24 In short, 
the Coort adq:>ted this na.ndatory procedural rule for all CXJUrts-martial 
because it was "reflective of procedural dictates and practices in every 
Anglo-American criminal jurisdiction. 11 25 . Thus, the prosecution nust plead 
sufficient facts of jurisdiction in its Charges and specifications. 26 

Relying upon this · backgroond, defense counsel shoold carefully 
scrutinize the Charges and specifications levied against the accused. Do 
the dlarges and specifications present sufficient facts to place the 
defense on notice of What jurisdictional basis, if any, the goverrurent is 
urging? If not, the defense shoold, at the ootset, rrake apprq:>riate 
notions to quash the indictnent or, alternatively, to obtain a "bill of 
particulars" relative to the prosecution's theory of jurisdiction.27 

The inportance of this strategy cannot be overstated. First, by 
litigating the sufficiency of the Charges, the defense can force the 
government to ccmnit itself to clearly defined theories of jurisdiction. 
This strategy will limit the contest to a discussion of particular Relford 
criteria. Second, aggressive litigation on this issue will absolutely 
avoid the sanctions of the waiver doctrine. Unlike the substantive issue 
of jurisdiction Which is never waived, 28 failure to challenge pleading 
deficiencies, thoogh they relate to alleging jurisdiction, will result 

24. Id. at 419 n.17. 

25. Id. at 421 (Perry, J., concurring). 

26. It shoold be noted that Trottier did not eliminate this pleading 
re:;iuirement rut nay have limited those factors Which the governrrent nust 
aver in drug cases. See United States v. Trottier, 9 M.J. at 351 n.30. 

27. See generally United States v. Means, 12 US01A 290, 30 CMR 290, 
292 n.l (1961). 

28. See note 7, supra. 
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in waiver.29 Thus, the defense I!llst litigate the sufficiency of the 
jurisdictional avenrents at trial. 

2. The proof of jurisdiction strategy. 

Matters of jurisdiction I!llst be ~tablished by the governrrent on 
the record and not by resort to allied papers or generalization."30' 
The Carrts of Militacy Review have generally recognized that the issue 
of subject-matter jurisdiction is an interlocutory question to be decided 
by the trial judge utilizing a preponderance of the evidence standard.31 
At le.fl.st cne case suggests that~ Where there is a dispute regarding the 
date and place of an offense, 3 the factual issue shculd be suhn:i.tted 
to the fact-finder, not as a question of jurisdiction, rut as an elerrent 
of the. offense. As such, the standard of proof is proof beyond a reason
able da.Jbt. 33 Regardless of the evidentiary standard, hONever, military 
law envisions the prosecution affirmatively presenting evidence on the 
issue of jurisdiction. 

In preparation for litigation of the Relford factors, the defense 
shculd conduct extensive and aggressive pretrial discovery. 34 To avoid 
the pitfall of generalizations and assurrptions (i.e., "Of ccurse this 
cri.rre had an adverse i.npact on norale and discipline in JT¥ unit"), the 
defense shculd seek the production of oocurrentary and other evidence 

29. 	 United States v. Adams, 13 M.J. 728 (ACMR 1982); United States v. 
King, 6 M.J. 553 (ACMR 1978), pet. denied, 6 M.J. 290 (CM\ 1979), 
pet. for reconsideration denied, 7 M.J. 61 (CM.1\ 1979). 

30. 	 See United States v. Alef, supra. See also Runkle v. United States, 
supra. 

31. 	 See United States v. Bivens, 7 M.J. 531 (ACMR 1979); United States v. 
Harrison, 3 M.J. 1020 n.3 (OCMR 1977): United States v. Bobkoskie, 1 
M.J. 	962 (NCMR 1976). See also paragraph 57b, M01 1969. 

32. 	 This is, for all practical purposes, at issue in drug cases in Which 
urinalysis results are the only prosecution evidence. 

33. 	 United States v. Jessie, 5 M.J. 573 (ACMR 1978), pet. denied, 5 M.J. 
300 (CM.1\ 1978). 

34. 	 Paragraph 115, M0-1, 1969. 
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relevant to the offense at issue. Depending upon the offense, and the 
accused's unit of assignment, these facts can be derived fran: 

*JAG-2 Reports35 statistics 
*Article 15 statistics 
*Administrative board statistics 
*Nurriber of soldiers enrolled in drug and alcohol programs 
*Military police blotter entries 
*Skill Q.lalification Test {sar) results 
*IG results 

Obviously, if these facts and statistics do not shCM a rreasurable variance 
in the unit's discipline, training, operations, etc., profile, then the 
prosecution is less apt to carry their evidentia.ry l:urden of proving a 
derronstrable i.rrpact on the unit. 

During the litigation of the jurisdiction issue itself, the defense 
should guard against certain pitfalls. First, the defense should be 
mirrlful that during an Article 39{a), UCMJ, session, the rules of evidence 
are not relaxe::l36 and all apprcpriate objections rrust be ma.de on the 
record to preserve the issue for appea1.37 Second, beware of prosecution 
efforts to short-circuit the litigation of the issue. The typical short
cuts, Which the trial counsel may employ, include: 

1. Once the defense rrotion is made, sane trial counsel may only 
resporrl with oral argument instead of witnesses, doctnnents, or other 
evidence. 38 Remerrber: Rhetoric and oral argument are not evidence. 

2. The trial counsel may offer to stipulate to certain facts. In 
fact, he may attempt to offer an oral stipulation instead of a written 
stipulation. While this is a tactical decision for the defense, watch 
out for overbroad language and other assunptions Which might otherwise 
be difficult to prove with real or other evidence. Ultimately, the 
defense counsel may decide to refrain fran stipulating by relying on this 
standard: Would the accused stipulate to an element of the offense? 

35. 	 See Chapter 15, Anny Reg. 27-10, Military Justice {l Sep..1982). 

36. 	 See Mil. R. Evid. llOl{a). 

37. 	 See Mil. R. Evid. 103. 

38. 	 United States v. Persley, SPCM 18469 {ACl1R 9 Aug. 1983) {unpub.), 
pet. denied, 17 M.J. 316 {CMA 1984). 
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3. '!he trial counsel may urge the military judge to take judicial 
notice of certain facts. If such an atterrpt is made, defense counsel 
should ensure that the facts to be judicially noticed actually are 
"adjudicative facts" that are "generally kn:Jwn." or "capable of accurate 
am ready detennination by resort to sources whose accuracy cannot reason
ably be questioned." 39 Broad generalizations about the inpact on the unit 
or the surrounding carmunity are not proper subjects of judicial notice. 

4. Watch out for the overbroad opinions of the accused's chain of 
camand. Military trials frequently contain unchallenged maxims: "of 
course, this drug IX>SSession affected my unit" or "a soldier should be a 
soldier, twenty-four hours a day," etc. Anned with pretrial preparation, 
the defense counsel should test, during cross-examination, the factual 
bases for these and other CX>nclusory opinions. 

In this manner, the defense counsel will ensure that the jurisdiction 
issue is fully explored on the reCX>rd and preserve the CX>ntroversy for 
appeal to the military courts and, perhaps, to the SUpreroo Court. 

39. See Mil. R. Evid. 201; Saltzburg, Schinasi and Schlueter, Military 
Rules of.Evidence Manual 38 (1981). 
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ATI'ACKING NOVEL SCIENI'IFIC EVIDENCE 


Since the prarulgation of the Military Rules of Evidence, the con
tirrued viability of the standard for the admissibility of novel scientific 
evidence articulated in United States v. Frye, 293 F. 1013 (D.C. Cir. 
192J), has been called into question. In United States v. Bothwell, 17 
M.J. 684 (ACMR 1983), the Anny Court of Military RevieN reaffinred the 
~standard, and in a thooghtful analysis of~ and its interrelation 
with the Military Rules of Evidence, stated that ·expert testinony based 
on novel scientific evidence is admissible if it woold assist the trier 
of fact, see Mil. R. Evid. 702, and if it is relevant, see Mil. R. Evid. 
401. The Court noted, ho.vever, that the relevance of expert testinony 
is, at least in part, a function of the reliability of the scientific 
principles underlying the testinony. 

The Court articulated a three-part test to detennine whether novel 
scientific evidence is sufficiently reliable to be admitted. First, 
there rrust be sufficient evidence fran which the mi.litary judge can 
detennine that the underlying scientific principle is valid. Second, the 
tedmique which applies that principle nust be valid. Finally, the 
technique nust have been enployed in a prcper fashion in the particular 
case. Using this analysis, novel scientific evidence, such as rrandatory 
urinalysis results, may be attacked by undennining any of these three 
prerEGuisites to admissibility. 

In its analysis, the Coort in Bothwell noted that the Coort of 
Military Appeals has not yet decided ho.v ~ is to be applied under the 
Military Rules of Evidence. Id. at 687. Recently, ho.vever, the Coort of 
Military Appeals recognized the possible conflict between ~ and the 
Military Rules of Evidence. United States v. Harmond, 17 M.J. 219 (CMA. 
1984). In Harmond, the Court affirrced the use of expert testinony relat 
ing to the "Rape Traurra Syndrare" and its probable effect on a rape 
victim. The court, per Judge Cook, held that even thoogh the expert 
witness had not personally examined the rape victim, the expert's testi- · 
nony was sufficiently related to the rape victim so as to be of assistance 
to the triers of fact. In a footnote, Judge Cc:x:k noted that Mil. R. 
Evid. 702 "may be broader" than the test for scientific evidence set 
oot in~· Id. at 220 n.4. 

Recognizing that there rray be different ways of approoching the 
admissibility of scientific evidence, it is suggested that coonsel seek 
to apply the test for admissibility annoonced by the Anny Coort of Mili 
tary RevieN in Bot.hvlell. Whether or not Mil. R. Evid. 702 is broader 
than ~ is a less irrp:>rtant consideration in the analysis than detennin
ing whether the evidence is legally relevant and sufficiently reliable 
so as not to be unfairly prejudicial in a Mil. R. Evid. 403 sense. 
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In preparing for an attack on the scientific tasis of novel scientific 
evidence, ca.msel sho,.ild seek the advice of experts in the relevant field. 
A dlenist nay not be sufficiently familiar with t.."le varirus principles to 
be applied in a urinalysis case, for exarrple, whereas a toxicologist may 
have a greater understanding of the validity of the principles involved. 
Coonsel shruld renerrber that the Manual for Courts-Martial provides a 
means by which the defense can obtain funding to obtain expert witnesses. 
See paragraph 116, M01, 1969; United States v. Johnson, 22 USCMA. 424, 47 
CMR 402 (1973); Urinalysis: Defense .AH;>roches, J,.5 'Ihe Advocate 114, 129 
nn. 75 and 76 (1983). 
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MULTIPLICITY FDR FINDINGS: "THE BALL IS BAO< IN THE TRIAL OXJRI'" 

In United States v. Baker, 14 M.J. 361, 368 (CMA 1983), the Coort 
of Military Appeals ruled that charges were nultiplicioos for purposes 
of findings if either: (1) one of the charges necessarily included all of 
the elerrents of another, or (2) the allegations under one of the charges, 
as drafted, "fairly erril::>raced" all of the elerrents of another. More 
significantly, hONever, the Coort in Baker, and in the - cases applying 
Baker, viewed the failure of the trial or intentediate appellate courts 
to dismiss the included offense as "plain error" not waived by the lack 
of objection. See, ~, Unite:3. States v. Herrlrickson, 16 M.J. 62 (CMA 
1983); United States v. Jean, 15 M.J. 433 (CMi\ 1983). 'Ibus, the failure 
to litigate the issue at trial or before the Coorts of Revie.v no longer 
bars relief by the Coort of Military Appeals. 'llie decision in Baker 
relieved trial defense counsel, for the tine being, of the b.Jrden of 
preserving the issue of nultiplicity for fin:li.ngs during a hectic trial. 

In United States v. HQlt, 16 M.J. 393 (CMi\ 1983), hONever, the Coort 
returned to trial defense counsel the onus of taking affimative action at 
trial, in certain cases, to obtain dismissal of nrultiplicioos charges. 
After Holt, dismissal of nultiplicioos charges would only be grante:3. if the 
nultipliciousness appeared "on the face of" the specifications. 'llie Court 
refused to g:i beyond the language of the specifications to detennine if 
the "Baker criteria" for dismissal were present. See also Unite:3. States 
v. Fair, 17 M.J. 1036 (ACMR 1984). (Describing a two-part test under 
Which dismissal will not be granted, even if the specifications are 
nultiplicious on their face, unless the facts prcrluced at trial also 
support a claim of nultiplicity) • 

'llie Coort of Military Appeals and the Courts of Military Revie.v 
have applie:3. Holt literally and have repeatedly refused to dismiss 
offenses, Which were in fact rrultiplicioos, because the language used in 
the specifications did not reflect that nrultiplicity. An exarrple of the 
ancrralous results prcrluced by Holt is foond in a recent decision of the 
Arrey Coort of Military Review,Uffitro. States v. Malone, SPCM 19711 (ACMR 
10 Feb. 1984) (unpub). In Malone, the appellant rented a television set 
fran MFFS and was in legitirrate possession of it. Eleven rronths later, 
Malone sold the set to a fellON service rrerrber without having authority 
to do so. Appellant was charged with the larceny of the television set 
fran MFES and with the larceny of the rroney paid to him by the service 
rrerrb:?r Who purchased the television. 
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The Court concluded that, based on the providence inquiry, it was 
apparent that the appellant should have been charged with only a single 
larceny. H:Jwever, because the two larceny specifications were cleverly 
drafted and each avoided reference to the facts of the other, their 
nultipliciousness did not appear on their face. Thus, the Court felt 
carrpelled by Holt to allow the convictions ·for both specificatic:ns to 
stand. 

The unfairness and p:Jtential for further prejudice to the accused 
inherent in such a result is obvious. Dismissal of rnultiplicious offenses 
is more than an effort to engage in "administrative house cleaning". 
Appellate courts have long recognized that an unreasonable multiplication 
of charges against an accused can be prejudicial to him both in the 
court' s detenninatian of findings and an appropriate sentence. See 
United States v. Sturdivant, 13 M.J. 323 (CMA 1982); United StatesV. 
Gibson, 11 M.J. 435 (Cl-1A 1981); Unite:l States v. Middletc:n, 12 USG1A 54, 
30 Q.1R 54 (1960) • 

Under the rule of Holt, the multiplicious charges which are most 
likely to remain on appellant's record are those which do not reflect that 
they in fact describe a single offense. 'Ihus, those individuals that will 
view appellant's record in the future will believe that the appellant in 
fact canmitte:l nore than one offense. 

The answer to the dilemna. lies in the Holt decision itself. In 
Holt the Court specified the issue of Whether offenses alleged in specifi 
cations Which were not multiplicious for findings as drafted under Baker, 
should be dismisse:l nonetheless if a defense motion to nake more definite 
and certain would have result~ in the specifications being held multi 
plicious. The Court ultimately answered the question in the negative; 
choosing not to go beyond the language of the specifications because it 
would be too speculative to detennine how a trial judge would have ruled 
on a motion to nake more definite. Implicit in the opinion is the sug
gestion that a notion to nake more definite and certain rre.y be the rreans 
to obtain the dismissal of an offense Which is in fact included within 
another charged offense but which is alleged in such a way as to nake it 
appear to be a separate offense. 

The difficulty that exists in this approach lies in the fact that 
motions to nake more definite are generally based on defense claims that 
the specification, While sufficient to state a offense, does not allege 
facts sufficient to enable the accused to defend himself. See United 
States v. Westergren, 14 01R 560, 586 (ABR 1953); Paragraph~9b, MCM, 
1969. M:Ytlons to force the governrrent to plead additional facts so that 
the defense can move to dismiss the lesser offense are not likely to be 
viewe:l with favor by trial judges. An argument could be rre.de, however, 
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that the means by Which an offense, for exanple a larceny, is canmitted 
is a necessary · part of the larceny charge and is required to fairly 
apprise the appellant of the charge against Which he rrust deferrl. Defense 
counsel could also argue that the Court of Military Appeals has implicitly 
provided for the use of a rrotion to make rrore definite in these circum
stance by its decision in United States v. Holt. 

As a closing note, counsel mist bear in mind that they ma.y avoid the 
entire "fairly anbraced" dilemna by renenbering that a lesser/greater 
relationship is only one basis for dismissing miltiplicious charges. In 
Baker, the Court stated that relief "WOUld also be available Where "the 
charges alleged as a ma.tter of fact are parts of an indivisible crime as 
a matter of civilian or military law" or "Where both charged offenses are 
different aspects of a continous course of conduct prohibited by one 
statutory provision." United States v. Baker, 14 M.J. at 366. In a case 
Where the goverrrnent has merely fragileilted the Sam:! offense into two or 
rrore charges it is irrelevant Whether one "fragI'Ieilt" is fairly anbraced by 
a!'X)ther. See United States v. Harclerode, 17 M.J. 981, (A°'1R 1984). 
Rather than dismissing the multiplicious specification in such a case, 
the remedy is to consolidate the offenses. Id. 
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