




OPENING STAID£NTS 

Overview of Contents 

This m::mth' s lead article, Hypnotically Refreshed Testinrny by 
Captain Marcus c. McCarty, explores the problems associated with the use 
of hyp1.osis at coorts-martial. Defense Counsel must be preparoo to 
argue both for am against the admissibility of such evidence, Which is 
becaning increasingly p:>pular as the CID continue to exparrl the use of. 
hyplosis as an investigative tool. Our second article was written by Mr. 
Walter J. Stall, a CID forensic chemist. Mr. Stall discusses the 
unreliability of field tests as a means of identifying controlloo 
substances. His article is especially useful in cross-examining CID 
agents Who have conducted field tests. With this issue The Advocate 
begins a two part feature dealing with the Army urinalysis program. The 
first installrrent treats the consti tut.ional issues raisoo by mmdatory 
urinalysis. 'Ibe next issue will address the scientific reliability (or 
lack thereof) of present urinalysis testing. 

* * * 
The Advocate encourages the suhnission of articles by our readers. 

Mr. Stall's article denonstrates our willingness to publish articles by 
our "non-lawyer" readers too. We want to help share the expertise of our 
recrlership. We are keenly interestoo in hearing about new perspectives 
in defense advocacy and in addressing significant issues relevant to the 
defense tar. 

. * * * 

The enonrous press of cases before the Army Judiciary has put the 
last few issues of The Advocate behirrl schedule. We are attempting to 
resolve t..his problem and appreciate your patience. 

Staff Notes 

The Advocate welcanes Captain IX>nna Chapin Maizel to the staff as 
Business F.ditor. She replaces Captain John Lukjano.v.i.cz Who is no,.r an 
Associate F..di tor. Captain David M. En9land has departed DAD for the arJAG 
Litigation Division. captain Englarrl served ITDst recently as an Asrociate 
F..di tOr I am before that as the "Side-Bar" F.di tor. 
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by Captain Marcus C. McCarty* 

I. Intrcxluction 

Hypnosic;; is defined by Webster's N8'1 Collegiate Dictionary as "a state 
that reserrhles sleep but is inauced by a hy]:notizer Whose suggestions are 
readily accepted by the subject." It has also been described as an excel­
lent rrethod for enhancing an individual's rrenory of past events, althouqh 
the actual extent to which additional infonna.tion, not previously con­
scicusly recalled · can be resurrected throogh hyncpsis is the subject of 
sane ccntroversy. i The admissibility of hypnotically refreshed testim:my 
at a cx:iurt-rrartial is an tmsettled question which is destined for resolution 
in at least one case presently on appeal. 2 It has also been the subject 
of controversy in at least a dozen state jurisdictions3 and in the federal 
courts. 4 

Because the use of hypnoois to refresh a witness' recollection has been 
endorsed as a legiti.rrate investigative tool by the Anny Criminal Investiga­
tion Comand (CJD) I 5 Whether am tO what extent wi tneSSeS wh0 have tmdergone 
hypnosis for the purpose of enhancirn their recollection of the events sur­
rounding a crirre may later testify at a trial app?ars certain to confront 
military camsel in the future. Moreover, as either the defense or the 
gover:rnrent miqht ultimately benefit fran the witness' testinnny, trial 
defense camsel rray find thenselves in the position of arguing either for 
or against the aCTmission into evidence of a previously hyrnotized witness' 

*captain Mccarty received a B.A., Magna Cum Laude, fran Westminster College, 
Fulton, Missouri arrl his J .D., Cum Laude, fran the University of Missouri -
Colurrbia. He is an L.J .... M. ca'1dinate at Georgetown University I.ICM Center, 
he is currently servin:::r as an action attorney at Defense Appellate Division 
and as an Associate Fr.itor of The Advocate. 

1. Orne, The Use and Misuse of 
Experimental Hypnosis, 311, 319 

osis in Court, 27. 
1979 • 

2. United States v. Harrington, CM 142125. 

3. See notes 27, 33, 35, infra. 

4. See notes 7.R-30, infra. 

Int'l J. Clinical & 

5. Appen:lix Q, CID Reg. 195-1, Criminal Investigation-CID Operations (C2, 
1 January 1980) [hereinafter CID Reg. 195=11]. 
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testirrony.6 ~erefore, this article has several distinct purposes. First, 
a brief examination of the literature surroondinq the nature and limita­
tions of .hytnosis as an investiqative tool for the enhancerrent of a 
witness' recall is offered. Seconn, an examination of the CID' s pro­
cedure for determining When and hCM a hyrnotic interview should be con­
ducted is revie.-.ied.. Third, the relevant cases concernin::J the admissibility 
of hytnotically refreshed testirrony are disrussed. Finally, pJtential 
litigati.n::J strategies for counsel seeking to admit or sur:press hypnoti­
cally refreshed testirrony are suggested. 

II. 'Ihe Nature of Hypnosis and its Limitations 

The process of hypnosis, particularly in the area of rrerrory regression, 
is not ccrnpletely understood by the scientific carrnunity. As a method of 
medical treatment the use of hypnosis can be traced to ancient Greece arrl 
Egypt.7 The discovery of hypnosis in Eurcpe is generally credited to Franz 
Anton Mesmer, an 18th century Austrian physician, Who discovered that sane 
of his patients resr-cnded favorably to a procedure in Which magnets were 
passed over their bodies. This procedure induced convulsive fits, tl-ien 
trancelike sleep, with beneficial results up:m the patient's awakenin::J.B 

Sigmund Freud becan-e interested in hypncsis <luri~ the late 19th cen­
tury as a teChnique Which might prove useful in aiding his patients recall 
of extrerrely traurratic past events \o.hich the conscicu.s mind had forgotten. 
While Freud soon abandoned hypnosis as a therapeutic tool of psychoanalysis 
he <lid note one i.Irq_nrtant aspect of hyrnosis: hyplotic "age regression"­
the subject's ability to apparently "relive" events durin:} hypnosis that 
could not be recalloo in a conscicu.s waking state. 

At least for a ti.Ire, Freud fell prey to a misconception Which persists 
to this day - a belief that a hypnotized subject has the ability to relive 

6. While trial defense ccunsel in United States v. P.arrington argued 
against the admission of hypnotically refreshed testinony, in at least 
one other case, Which ultirrately was dismissed upon a defense notion for 
findings of not guilty, the defense had the acrused hypnotized for the 
purpose of increas~ his recollection of the crirre. 

7. 9 Encyclopedia Britannica, Hypnosis 134-35. 

8. Id. 
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past events as they actually happened.9 While Freud later realized that a 
deeply hyp"lotized subject's recollections were as likely to he fantasies as 
factual accounts, the recollections ren3ered by deeply hypnotiz~ subjects 
are so detailed that Fretrl' s initial misconception is prevalent even 
today. 10 

r-bdern studies have verified through empirical experimentation that a 
subject's ap:p3.rently vivid recollection of long-forgotten events under 
hypnosis are prirrarily the product of two independent phenanena: ( 1) the 
tendency of a hyi:notized subject to avoid screening of rrenories about which 
he is uncertain or which are too painful. for conscious articulationll and, 
(2) a readiness on the part of the hypnotized subject to accept virtually 
any suggestion of the hypnotist, Whether conscioosly or unconsciously 
transmittea.12 These two factors have le<l psychiatrists and psychologists 
to conclude that hypnotically induced recollections are highly unreliable 
even if the nost stringent therapeutical precautions are use0 to avoid 
inadvertently conveying suggestions to the hypnotized subject. Wnile 

9. Available scientific data i.P..dicates that not all events perceived 
by our senses becet"'e part of our irerrories. Apparently there is no "video­
tape" upon which all of our perceptions are recorded. Rather rrerrory appears 
to be "spotty" • Like a piece of SWiss cheese there are roles in our 
menories which are lost forever. During a hypnotic trance, a subject tends 
to confahllate (i.e. supply internally pr00uce::1 or externally generated fal­
sifications to rrenory gaps). This process of confabulation rrakes hypnotic 
recall inherently unreliable. 11 Encyclopedia Britannica, Merrnry, Retention 
and Forgetting 891-95. 

10. Sworn affidavit of Dr. Martin T. Orne, Appendea. to Answer of Amicus 
Curiae, california Attorney's for Criminal Justice in Opposition to Peti­
tion for Rehearing in Pecple v. Shirley, 31 Cal.3d 18, 181 cal. 'Rptr. 243, 
641 P.2d 775 (1982) [hereinafter Orne Affidavit]. Ac~ of this affidavit 
is en file in the office of the Ffiltor of The Advocate. 

11. Putnam, " _ osis and Distortions of ewitness Me!'TO , " 27 Int' 1 J. 
Clinical & Experimental Hypnosis 437. 1979 : Hilgard, Hypnotic Suscepti­
bility ( 1968) • 

12. Orne, The Use and Misuse of Hypnosis in Coort, supra, note 1: Shor, 
The Fundamental Problem in HwosiSResearch as Viewed fran Historical Per­
spective, in Frarm arrl Shor, Hypnosis Research Developnents and Perspectives 
(1972). 
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the infonnation obtained might be accurate, it might be a fantasy prcropted. 
tiy the subject's innernost thoughts or the hyp1otist' s inadvertant sugges­
tion.13 In either case, the accuracy of the recollection can only be 
assured thrcugh independent verification of the reporte<l rrerrory. 

A second effect ·of hypnosis Wiich has been independently verified 
throogh clinical experirrentation is the tendency of the subject to confuse 
merrories held prior to the induction of a hyrnotic trance with those fanta­
sized or suggested during the course of t..he hypnotic interview.14 Simply 
statoo, the subject under hypnosis not cnly recalls past events, he relives 
them, am thou<jh such merrories are not necessarily accurate, the hyp1otizoo. 
subject tends to confoond tliem with accurate rnenories accepting and fixing 
the perceptions relived under hypnosis as the actual course of real life 
experience. Uncertainties tend to vanish, especially When the subject is 
given a !_X)St-hyp1otic suggestion that he will recall the events related 
unoer hypnosis in a nonral conscioos state.15 The hypnotic recollection, 
in effect, becanes the subject's marory of the event. 

The process by Wiich these fantasies are adepted as an actual recol­
lection of the event by the subject is not merely superficial. Hypnotized 

13. The hyrnotist need not have intentionally invited a response fran a 
subject. In one experirrent an attenpt was made to test hyp1otized subjects' 
ability to recall the day of the week on which their birthday fell rrany years 
ago by regressing them to the event. The subjects "recalled" the correct day 
with remarkable accuracy. Ho.vever, it was later learned that the Phenanena 
was due not to the hyp1otized subjects' enhance1 ability to recall the day of 
the week, but to the perceptible ch~es in the hypnotist's voice inflection 
as he stated the correct day of the week along with incorrect days for the 
subjects to choose arrong. Orne Affidavit, supra note 10. 

14. Orne, The Use and Misuse of Hyy;nosis in Court, supra note 1. 

15. Id. 
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subjects have successfully passed fXJlygraph tests swearing to the accuracy 
of merrories kno.m to he inaccurate Which the subject "confabulated" While 
tm.der hypnosis. Thus, aside fran independent verification, there are no 
rreans available today to tell Whether a hypnotized witness is accurately 
recalling an event or confabulating detail. 

The extent to Which the twin dangers of hyper-suggesti vi ty and the 
loss of an independent rnerrory of events actually experienced can be avoided 
is subject to scree debate within the scientific camrunity. Ho.vever, it is 
plain that sare safeguards can be used to minimize these problems. The 
extent to Which these rrethods have been implerrented by the CID is new 
discussed. 

III. CID Policy in Regard to the Use of Hypnosis 

The basic pararreters and administrative procedures invol ve:l in securing 
an interview with a hypnotized individual which are utilized by the CID 
have been set forth in a recent issue of The Mvocate.16 It is apparent 
fran the regulation dealing with the topic17 that the CID is aware of 
the inherently unreliable character of hyi:notically refreshed recollection. 
Therefore, the use of hypnosis is not considered prq:>er until all conven­
tional rrethods of solving the crirre have been exhaustea.18 Moreover, CID 
p::>licy precludes reaching investigative conclusions solely fra:n infonnation 
gained fran a hypnotized subject. In every case investigators are instruct­
ed to verify infornation learned during the interview to insure its accu­
racy.19 

16. 14 The Advocate 195-96 (1982). 

17. Appendix Q, CID Reg. 195-1. 

18. Ia. 

19. Id • 
• 
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The CID also recognizes the inherent difficulties in using its o.vn 
agents as the hypnotist. 20 Therefore only a irental health professional 
Who is a rrernber of one of the three professional societies of hypnotists 
P.E.Y actually induce hypnosis.21 Ho.vever, the regulation does pennit an 
aqent to be present during the interview and to actually conduct portions 
of the questionin::r.22 

In order to preserve an accurate account of the interview, the re:Ju­
lation requires that it be video-taped and that a ti.rre keepinq device be 
placerl within camera view to avoid questions concerning any gaps in the 
tape. 23 The regulation also requires that the witness be extensively inter­
viewed and execute a sworn staterrent prior to the induction of hypnosis to 
insure that sore account of the witness' test.im::my not affected by hypnosis 
is available for later use.24 

Thus, t.l-ie CID Re:_JUlation appears to recognize the inherent dangers in 
relying up::m hypnosis as an investigative tool. Controls are placed up::m its 
use to insure that it is ordered only in extraorainary cases and that inde­
pendent verification supp'.)rt any investigative conclusions based on the 
hypnotically obtained statenent. tto.-iever, because interrogation cculd be 
conducted by a law enforcerrent agent during the hypnotic interview, it 
could be argued that inadequate attention has been given to the danger of 
his inadvertantly su::igesting a resp'.)nse to the 1-iyr:notized subject that 
\\Uuld be consistent with the investigator's theory of the case •. 

20. This procedure is subject to t\\O obvious criticisms. First, the 
agent will probably not be a psycmlogist or psyd1iatrist. For this 
reason his training nay not be extensive encugh to canpletely understand 
the risks, benefits, and limitations of hypnosis. Second, an agent, hecause 
of his connection with law enforcenent, is much IIDre likely to hold a 
specific bias as to the nost probable solution to a given case. Thus, 
there is a danger that the agent may inadvertantly suggest an inaccurate 
resp'.)nse to the subject. · 

• 
21. Appendix 0-3, CID Re:J. 195-1. 

22. Id., O-ll(e). 

23. Id., 0-12a-b. 

24. Id., 0-10. 
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rv. 'Ihe Developm;nt of Case Law Regarding the Admissibility of Hypnoti­
cally Refreshed Testirrony 

Absent s:xne connection between the hypnotically obtained infonnation 
and the court-rmrtial, the use of hypnosis as an investigative technique 
roses no serious danqers to an accused's constitutional rights or to the 
integrity of the criffiinal justice process. Like other investigative tech­
niques 'Which are barred fran the courtrocrn, hypnosis nay be used extensively 
by law enforcerrent personnel and defense cot.mSel as an investigative 
tool. 25 lb.vever, when an individual who has previously been hypnotized 
for the purpose of enhancing his or her recollection of events · connected 
\'Ji.th the offense later is called to testify at a trial several issues 
hecane apparent. First, should the witness' hynotically refreshed or 
inducoo testirrony be viewed as the product of a scientific method? Second, 
assuming that the testirrony is the product of a scientific methcxJ, what 
test should be utilized in detennining whether the scientific method of 
inducing the hypnotic recollection was reliable enough for presentation 
to the trier of fact? Finally, when the testirrony is offered against the 
accused, can his right to confront the witness through cross-examination 
be protected? All of these questions have prcrrpted wide deb::.te recently 
in the courts. The best rrethcd of analyzing this 1:x:rly of case law is to 
examine the relevant cases in chronological order noting the evolutionary 
level of analysis employed. 

While the use of hypnosis at a trial has been the subject of several 
cases over the past one hundred years, serioos debate arrong state am 
fooeral cairts as to the admissibility of hypnotically refreshed or inCluced 
testirrony can be traced to the Maryland Court of Appeals decision in Harding 
v. State.26 In that case the accused, Jrures Harding, was convicted of 
assault with intent to ccrnmi t rape and murder. The victim, Mildred Coley, 
testified that her recollection of the crime was alnost entirely the product 
of a hypnotic interview with a trained psychologist. On appeal, the defense 

25. An obvious example is the fX)lygraph. Although the use of this nachine 
has been barred since Frye v. United States, 2q3 F. 1013 (OC Cir. 1923) it 
ranains a valuable tool in law enforcement which has resulted in countless 
confessions being obtained after a suspects failure of a fX)lygraph examina­
tion. See generally, Admissibili of Pol a Results Under Mili and 
Federal Rules of Evidence, 12 The Advoqate 256 1980 • 

26. Harding v. State, 5 Md. App. 230, 246 A.2d. 302, 310 n. l ( 1%8), · 
cert. denied. 395 U.S. 949 (1969) (collecting the cases). 
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objecterl to the admission of Ms. Coley' s testirrony and to the qualifications 
of the psych:::>logist woo induced hypnosis. 

The Maryland Court of Appeals held t.1-iat the fact that Ms. Coley' s 
testirrony was a proouct of hypnosis was a factor going solely to the "weight" 
Which t.rie trier of fact should ascribe to the evidence. In so doing the 
Maryland Court n.id not recognize any neerl to analyze the source of the 
victim's me:rory. The fact that Ms. Coley testified "frO!l her own recol­
lect.ion" was sufficient to overcare this threshold question. 

The Maryland Court then considered t.11e sufficiency of tl'le evidence 
supi;orting Harding' s conviction. The Court noted three factors Which 
suFlX'rted the jury's· verdict: first, that the hypnotic procedure had been 
fully presenterl to the jury: secom, hypnosis had been inducerl by a trainerl 
psychologist Who opined that there was no reason to doubt the accuracy of 
the victim's testirrony: and finally, the victim's testinony was substanti­
ated by independent corroborating evidence. 

Thus, the Court in Harding did not require any special foundation to 
the oomissioo Of a witness I testinony \\hich had been "refresherl" throogh 
the use of a hypnotic interview. The testirrony was neither viE!Wed nor 
analyzed as "scientific" evidence. That aspect of the testi.rrony was a 
natter \\hich only affected credibility and weight. The issue of the 
accused's inability to effectively cross-examine the witness, because of 
her tendency to adept the recollection of events reciterl \\hile she was 
under hypnosis, was not examinerl by the Court and apparently was not argued 
by the defense. 

Harding sp:twnerl a mmiber of progeny within the state27 and ferleral 
courts.29 .l\.11 of these cases assurre that hypnotically refreshed testi.rrony 

27. <llapran v. State, 638 P.2d 1280 (Wyo. 1982): Clark v. State, 379 So.2d 
372 (Fla. Dist. Ct. App. 1979): People v. Smrekar, 6R Ill.App. 3d 309, 24 
Ill. Dec. 758, 385 N.E.2d 848 (1979): People v. Hughes, 99 Misc. 2d 863, 
417 N.Y.s. 2d 643 (1979) rev'd Apl?. Div. ' 452 N.Y.S. 2d 929 (1982), 
State v. Mc:Queen, 295 N.C. 96, 244 S.E.2d 414 (1978): Creamer v. State, 
232 Ga. 136, 205 S.E. 2d 240 (1974): State v. Jorgensen, 8 Or. App. 1, 
492 P.2d 312 (1971). 

28. United States v. Awkard, 59.7 F.2d 667 (9th Cir.), cert. denied 444 
U.S. 885 (1979): see also, Kline v. Ford Motor Co., Inc., 523 F.2d 1067 
(9th Cir. 1975): Wyller v. Fairchild Hiller Corp., 503 F.2d 506 (9th Cir. 
1979): United States v. Narciso, 446 F.Supp. 252 (D.C. Mich. lq77). 
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is admissible because the witness is testifying fran his or her "o.vn 
menory." One Court analogized the use of hypnosis to pennitting a witness 
to read a d~nt in order to refresh her testirrony.29 This line of cases 
views the testirrony as "non-scientific" in nature and requires no special 
evidence of the hypnotic technique's reliability. That matter is viewed as 
a question relating solely to the credibility of the testirrony v.hich may be 
expl9red through cross-examination by the opposing party. 

A nore searching analysis of the adrrlissibility of hyµlotically refresh­
ed testirrony had its genesis in the Virginia courts. In Greenfield v. 
Crnrronweal th, 30 the Virqini.a Supreme Court held that the trial judge 
did not err in refusinq to pennit a psychiatrist to testify as to a defen­
dant' s hypnotically induced recollection of a murder for Which he was 
accused. The defendant, Fonald Greenfield, rraintained that he was in an 
unconscious trance at the tine of the stahbing death of the victim and 
that he had no conscious menory of the event. In ruling that the recollec­
tions under hypnosis were inadmissible, the Court noted that most experts 
in the field of hypiosis had determined that hYITiotic recollections were 
inherently unreliable. This unreliability, the Court held, precluc'led the 
use of such evidence either fran the accused or the hypnotist. 31 While 
the Court did not expressly state that this testinony should be analyzed 
as "scientific evidence," that requiranent is inescapable given the Cairt's 
articulated reason for excluding the testinony. 

In State v. Mack,32 the Minnesota Supreme Co.Jrt squarely addressed 
the question of the admissibility of hypnotically refreshed testirrony in 
the abstract. Prior to the prosecution of this sexual assault case, the 
Minnesota supreme Court considered the question_ of the admissibility of 
the victim's testirrony Which had been "revived" through hypnosis. 

'I'he Minnesota SUprete Court held that because the witness' testirrony 
was the product of a scientific technique (i.e. hyplosis) the test set 

29. Kline v. Ford tbtor Co., Inc., 523 F.2d at 1069-70. 

30. 214 Va. 710, 204 S.E.2d 414 (1974). 

31. In Greenfield v. Robinson, 413 F. Supp. 1113, 1121 (w.D. Va. 1976), 
the Federal District Court reJected the sane accused's habeas corpus peti­
tion Which was based in part upon the_ theory that he had been denied due 
process of law because of the exclusion of his staterrents made While under 
hypnosis. That Court also based its cpinion on the inherent unreliability 
of the hypiotic procedure. 

'32. 292 N.W.2d 764 (Minn~ 1980). 
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forth in Frye v. United States33 was apprcpriate to detennine whetber t.lle 
testinnny would he admissible. In so doing the Minnesota Court rejected as 
superficial the governrrent's argunent tbat the testirrony of the victim hcrl 
merely been "refreshed." Since it was conceded that the victim had little 
or no independent :rrennry of the crirre prior to hypiosis, the critical issue 
\'Jhieh concerned the Court in Mack was the reliability of the procedure used 
to "refresh" the witness' recollection. In other words, the issue was 
Whether the rrethod used resurrected a buried rrerrory or Whether it instead 
created an inaccurate recollection. Of equal concern to the court in Ma.ck 
was tbe danger tbat the witness' inaccurate recollection under hypnosis 
would be confounded with her original menory and harden to such an extent 
that the accused cculd not ada:i_uatel y exercise his right to confront and 
cross-examine her. For these reasons the Minnesota Supreme Court ra:i_uirErl 
the goverrment to care forward with evidence that hYP'losis was generally 
accepterl as a scientific rrethod of accurately resurrecting :rrerrories of 
forgotten events prior to the crlmission of the testinony. As the governrrent 
was unable to rreet this burden, 34 the Minnesota Supreme Court refused to 
allCJN the witness to testify as to any rratter Whicli had been "recalled" 
under hypnosis. 

The cpinion in State v. Mack has been accepted hy rrost jurisdictions 
Which have examined the question subsa:i_uent to its writing.35. Indeed, its 
rationale has been used by the Maryland Court of Appeals to overrule its 
reasoninJ in Harding. 36 HCJNever, not every carrt has recognized the 
application of the~ test to hypnotically refreshed test.innny •. 

33. 293 F. 1013 (D.c. Cir. 1923). Under the ~analysis the results of 
scientific evidence are admissible at trial only after the proponent estab­
lishes t.liat the result is generally considered to be accurate arrong the 
relevant scientific carununity. 

34. The cpvemnent could not derconstrate general acceptance of the proce­
dure for this purp::>se because of the prohlems noted in Section 2 of this 
Article. 

35. Peq:>le v. Hughes, App.Div. , 452 N.Y.S.2d 929 (1982}: Collins 
v. State, 52 M::l.App. 186, 447 A.2d 1272 (1982}: State ex rel Collins v. 
Superior Ct., 644 P.2d 1266 (Az. 1982}: Pecple v. Shirley, 31 Cal.3d 18, 
181 Cal. Rptr. 243, 641 P.2d 775 (1982}: People v. Gonzales, 108 Mich. 
App. 145, 310 N.W.2d 306 (1981): State v. Palrrer, 210 Neb. 206, 313 N.W.2d 
648 (1981): Camnnwealth v. Nazarovitch, 436 A.2d 170 (Pa. 1981}. This 
result is not surprising because at present it is virtually indisputable 
that hyplosis is not a scientifically reliable rretlxrl of accurately 
refreshin;J recollection. 

3h. Collins v. State, !:\2 Md. Ap.:>. 186, 447 A.2d 1272 (1982}. 
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In States v. Hurd, 37 the Nerw Jersey Suprerre Court recognized that 
hypnosis is substantially different fran normal methoos of refreshing 
menory hut held that if six standards governing the conduct of the hypnotic 
interview were satisfied the witness Who had been previously hypnotized 
would he penni tted to testify. 3R The C0urt refusei. to apply the ~ 
test, holainq instead that the question of admissibility should be based 
uron a case-by-case analysis of the relative probative value and indicia 
of reliability in relation to the danger of unfair prejudice to an opposing 
party. The six stannards announced in State v. Hurd set a minimum level 
of ccnpliance ¥.hi ch the proponent of the evidence had to neet. Beyond 
those standards, ~ver, the trial jtrlge was given latitude to admit or 
exclude the evidence dependin:J on its perceived value. This ad hoc approach 
to admissibility was also initially adopted in New York courts.~ However, 
that state has since repudiated this analysis in favor of an absolute 
prrnibiticn of hypnotically refreshed test.irrony.40 

While several jurisdictions initially pennitted hypnotically refreshed 
testirrony at trial without any special safeguards, since State v. Mack was 
decide<l, this view has been changing. 41 The key question throughout all 
cases examining the issue is Whether the court chooses to analyze the testi­
nony as scientific evidence or as "refreshed" testirrony. 'Where hypnotically 
refreshed testirrony is analyzed as a product of a scientific method, it 

37. 85 N.J. 525, 432 A.2d 86 (1981). 

38. The six standards are: 1) The hypnotist should be a psycholQJist or 
psychiatrist independent of the prosecution or the defense: 2) the inter­
view should be conducted in a neutral environrrent: 3) background infonm­
tion provided to the hypnotist should be in writing: 4) the interviewee 
should be interviewed prior to inducing hyfnosis: 5) The hypnotic inter­
view and all ct.her r.ajor contacts with the witness should be video-tapej. 
6) only the hypnotist should be present during hypnosis. State v. Hurd, 
432 A.2d at 96-97. 

39. Pecple v. Lucas, 107 Misc. 2d 231, 435 N.Y.S.2d 461 (lq8o). 

40. People v. Hughes, App. Div. _, 452 N.Y.S.2d 929 (1982). 

41. During the past two years, on.ly Wyaning has adopted the viE!W' that 
such testirrony is admissible in every case. Chapnan v. State, 638 P.2d 
1280. 
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has been universally barre<l fran the courtrocm.42 On the other hand, 
where it is viewed as a rrethod of refreshing a witness' testi.rrony it is 
generally adrnitted. 

V. Suggested Strategies Regarding the Admission of Hypnotically Refreshed 
Testinony 

Trial defense counsel, because of their inherent lack of independent 
resarrces, are rrost likely to find themselves in the .PJSition of trying to 
bar the adrnission of hypnotically· refreshed testfuony. 43 Therefore, the 
pr.irnary focus of this section will he to suggest strategies for keeping 
sudl testi.rrony oot of the trial. While it is impossible ·to generalize for 
every conceivable circumstance, the follo.ving points should be relevant to 
rrost cases. 

First, defense counsel should litigate a rrotion to bar the admission 
of hyµ10tically "refreshed" testi.rrony prior to trial by way of a notion in 
limine.44 There is sinply no gcxxl tactical reason to interrupt the flo.v 
of a trial in order to litigate the nntion. In !lOst cases delaying litiga­
tion of the notion will operate to the client's disadvantage. The witness' 
testim:my typically will 1')e critical to the government IS Case and the rrtlli­
tary jtrlge will be disinclined to abort the entire trial proceedings even 
if you rmke a plausible case for excludi?YJ the testimony. If the defense 
is surprised durin:J the course of the trial with the revelation that one 
of the prosecution witnesses has been previoosly hyr::notized, they should 
nove to strike the testirrony and for a mistrial. Sum infonration. is favor­
ahle to the defense and under Brady v. Marylana45 should 'have been disclosed 
prior to trial. 

Secorrl, coonsel shaild be prepared to properly articulate a notion to 
bar hyp10tically refreshed testinony at trial. Since the adoption of the 
Military Rules of Evidence, no witness is incanpetent to testify.46 There-

42. The only exceptim is State v. Hurd, 85 N.J. 525, 432 A.2d 86 (1981) 
'Where the Nev Jersey Suprerre Court analyzed hypi.osis testinony as a scien­
tific rretlm rut did not apply the~ test. 

43. The CID will not conduct a hypi.otic intervie.v nnless it has received 
the permission of the local Staff JLrlge Advocate. 

44. United States v. Cofield, 11 M.J. 422 (CMA 1981). 

45 373 u.s. 83 (1963). 

46. Rule 601, Mil. R. 'Evid. 
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fore the defense must allay any misconception on the part of the military 
judge that this is the thrust of the argunent. Defense counsel should 
argue that the Wi tneSS I testim:my is the product Of a SCientif ic Jrethod Qf 
refreshirq mennry arrl nust be examine<l under the ~ test. 47 Thus, the 
governrrent rrust care forward with evidence that the rrethod it used to 
"refresh" the witness' testirrony has been generally accepted as a m:mner 
Of accurately enhancing an individual IS merrory before it Offers testirrony 
Which is the prcrluct of the technique. As this Article has illustrate<l, 
the goverrnaent will be hard-pressed to rreet this burden. 

One r-otential r-oint of contention Which may arise in li ti.gating the 
adr:lissibility of hYftlotically refreshro testirrony is the issue of Whether, 
concedirq that hynotically refreshed testimony is "scientific evidence," 
the adc:ption of the Military Rules of Evidence discarded the ~ stand­
ard.48 While initially the drafters of the F~eral Rules of Evidence saw 
the identical provision in the Federal Rules as creating a substantial 
question for debate, recent rulings within the federal courts ao not 
indicate any Wholesale retreat fran the~ test.49 

In any event, trial defense counsel can argue that even if the ~ 
test is no longer expressly enbraced as the applicable standard in the 
Military Rules of Evidence, the goverrurent must still derrnnstrate that its 
:rrethod is reliable under the general rules of relevancy.SO In this regard 
ccunsel should argue (1) the inherent unreliability of hypnosis as a nethod 
of accurately resurrecting suppressed mertories; (2) the danger that the 
ccurt merribers will place undue crerlit upon the testirrony if they learn that 

4 7. The ~ test has been adopted by military coorts. United States v. 
Ford, 4 USCMA 611, 613, 16 CMR 185, 187 (1954). 

48. Rule 702, Mil. R. 'Evid. now pennits expert testirrony Whenever sucl-i 
evidence will aid the trier of fact. Sare canrrentators have therefore 
auestioned Whether the ~ test has been ir:plicitly overruled for a 
nore vague and liberal standard. See Appendix lR-93, Drafter's Analysis, 
Manual for ca..irts-Martial, United States, 1969 (Pevised edition). 

49. See United States v. Hendershot, 614 F.2d 648 (9th Cir. 1980); United 
Statesv. Brady, 595 F.2ri 359 (6th cir. 1979); United states v. Kilgus, 571 
F.2d 508, 570 (9th Cir. 1978); United States v. BrONn, 557 F.2d 541, 559 
(6th Cir. 1977). But see United States v. Williams, 581 F.2d 1194 (2d Cir. 
1978). 

50. Rule 403, Mil. R. Evid. 
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t.lie witness was hypnotized: and (3) the danqer that the accused will be 
unfairly prejudiced because hypnosis tends to deprive the q;>posing party 
of the ability to rrobe uncertainties in the witness t testim:my through 
cross-exarni.nation.5 

When arguing against the general reliability of hyµi.otically refreshed 
testinony counsel should mint out any failure of the CID to confonn to 
its o.vrl service regulation governing the use of the procedure. If the 
defense is able to convince the military judge that the CID failed to 
follCM its o.vn re::JUlation governing t.he corrluct and subsequent use of 
hyp10tic interviews, a nruch stronger case can be rrade for harring the 
testinony as too unreliable for admission under Military Rule of Evidence, 
403. 

Finally, if the defense is confronted with a situation in Which the 
governrrent plans to introduce a witness Whose testinony has been hypnoti­
cally refreshed COJnsel nrust be prepa.red to affinnatively denonstrate that 
hypnosis is not accepted as a scientific irethod for accurately refreshin:J 
an incli vidual 's recollection. This can be done through the intrcduction 
of learned treatises when cross-examining governirent witnesses.52 A nore 
effective ireans, ho.vever, would be through the introduction of testim::>ny 
of experts wi t.hin the field. In this regard counsel rray wish to explore 
the possibility of using Paragraph 116 of the Manual for Courts-Martial, 
United States, 1969 (Revised edition) to procure the services of a defense 
expert at governrrent expense. 

Situations Where the defense desires to intrcduce the testinony of a 
witness whose rrerrory has been revived through hyplosis are likely to be 
sarewhat rare, although not i.mfx>ssible.53 Counsel considering such a 

51. The defense's potential for success on this latter point deperrls to a 
larqe extent up:m the pa.rticular circumstances of the case. Obvicusly the 
best situation for the defense is the case Where ;the victilrl was highly 
mcertain of the course of events prior to the hyplotic interview rut 
tllereafter becanes absolutely certain that his recollecticns While under 
hypncsis are factually accurate. Here the defense has an extrerrely persua­
sive argunent that, given the real possibility that the witness' testinony 
may well be inaccurate, hypnosis has deprived the defense of a necessary 
elerrent of ccn£rontation, the ability to cross-examine the witness. 

52. Rule 803(18), Mil. R. Evid. 

53. At least one trial defense counsel has engaged a civilian hypnotist 
to refresh the recollection of an accused. See note 6, supra. 
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procedure should balance th.e relative qains Which might result fran hypnosis 
with the }X)tential danger that witness' testirrony niiqht later be lost at 
trial. However, because the accused has a sixth amen<iment right to present 
favorable evidence it VJOuld appear that the governrrent could not bar the 
witness' entire testinony, but only matters Which were recalled as a result 
of the hyy:notic interview. Thus, the potentia.l risk can he mitigated to a 
large extent by carefully manorializinq in a sworn statement the witness' 
recollections prior to the hypnotic intervia.....54 

The procedure used hy the defense in a hypiotic interview must take 
into consideration the inherent dangers of confabulation and loss of an 
independent rreri:ory. 55 At a minimum, the defense should utilize the pro­
cedural safeguards already adopted by the crn.56 Further reliability could 
be adlieved by excludin<:J those individuals who are actively involved in 
the defense of the case fran the hypnotic interview-57 and by not giving 
the hypnotized subject p::>st-hypnotic suqqestions which might impair the 
witness' independent rrerrory of the event. 

VI. Conclusion 

'Ihe use of hypnosis as a method of enhancing an individual' s roorrory 
pa; es significant problans When that incli vidual is later called as a witness 
at trial. The prirrary difficulties lie in tw:> areas; (1) the inherent 
unreliability of hypnotically induced recollections and (2) the loss of an 
independent Jll€!1Qry. Conflicting with t11e interest of a fair trial is the 
valuable evidence Which the hypnotic interview may produce. The :rutential 
value of hyµ10sis in developinq leads and c'lerivative evidence cannot be 
discounted. 

54. The procedure is required by CID Regulation. Appendix 0-10, CID Reg. 
195-1. Cf. State ex rel. Collins v. Superior Ct., 644 P.2d 1266 (AZ. 1982) 
(holding""""that witness may testify as to matters Which were not recalled as 
a result of hypnosis); Greenfield v. Camrorrwealth, 423 F.Supp. at 1121 
(holding that an accused has no sixth amen&nent right to present hypnoti­
cally refreshed testirrony). 

55. See notes 6-15, supra and accanpanying text~ 

56. See notes 16-24, supra and aceatpmying text. 

57. See State v. Hurd, 85 N.J. 525, 432 A.2d 86 (1981). 
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The c;pal which appellate courts soouln seek is a rule which bars 
hYfXlotically refreshed testi.nony which is tm.corroborated or tainted by the 
overt or inadvertant suggestions of those individuals connected with 
the development. of the criminal prosecution. Of equal concern should be 
the develcprent of procedures which minimize the hypnotized subject's 
loss of an independent rrerro:ry of the events. "When the subject is callerl 
to testify against the defense, "hy}::notism can severely limit the defense's 
ability to effectively cross-examine the witness. Where the subject of 
the testi.nony has been verified thra.igh independent investigation, t_he 
danger to the accused might be mini.Ira!. Ho.vever, when the witness' testi­
rrony, recalled only through a hyi;:notic interview, is unsubstantiated by 
any other independent evidence, the inherent unreliability of the technique 
creates a substantial risk of a miscarriage of justice. 
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UNrtLIABILITY OF FIELD 1ESTS AS rvEANS OF IIBffIFYING 
carrROLLED SUBST!WCES 
By Watter J. StaZZ* 

General Smith, the convening authority, is talking to Colonel Jones, 
the Staff Judge Advocate. "I don't care if all we have is a field test on 
the drug. Why can't the individual either be court-martialed for posses­
sion of drugs or discharged by an cdministrative board?" The Camnamer, CPr 
Green is speaking to the trial counsel, CPr White: "So what if all we have 
is a field test. Let's get rid of him am do it nowt The above demonstrate 
that convening authorities, camnanders and military attorneys can easily 
misapply the fimin;Js of field tests for drugs. 

Field tests were designed to assist law enforcement agencies in drug 
investigations. They are simple am quick procedures for testin;J materials 
suspected of containin;J drugs which help the agent detennine if a substance 
requires oodi tional analysis by forensic laboratory personnel. Field tests 
were never intended to be used as a positive methcxj of drug identification. 

Field tests, also known as color tests in the forensic laboratory, are 
conducted by mixing the drug in question with a chemical reagent am observin;J 
any color develqxnent in the mixture. The color obtained in the field test 
is interpreted as either positive or negative without canparison to a standard 
or canpared against a reference chart. A reference or color chart contains 
representations (small printed blocks of colors) of the actual colors obtained 
with field tests on known drugs. 

For example, an agent comucts a field test on a white powder with the 
Marquis reagent. He mixes the two together and observes the develop:nent of 
an oran;Je color. He then turns to the page of the reference chart containin;J 
the color blocks associated with the Marquis reagent. The chart indicates 
the Marquis gives a purple with opium alkaloids am derivatives, am oran;Je 
with amphetamines. The orange color in his field tests is a close match 
with the oran;Je block printed in the reference chart. He interprets his 

*Mr. Stall has a B.S. in Chemistry fran the University of Georgia. He is a 
qualified forensic chemist with over ten years of training and experience. 
He has published nineteen articles in the field of forensic chemistry am is 
currently workin;J for the U .s. Anny Criminal Investigation Laboratory -
Pacific. 
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field test as p::>sitive for amphetamines. He stnuld now serrl the white 
p::>wder to the laboratory for analysis Why? Didn't the field test just tell 
him the white p::>wder containoo amphetamines? The answer is a strong arrl 
definite NO. The field test has told him that amphetamines may be present 
in the white p::>wder. A final determination must be made by a trained · 
forensic chemist. 

Field tests cannot be used to conclusively identify drugs for several 
reasons. First, when a reagent arrl drug are mixed they undergo a chemical 
reaction to form a new coloroo canp::>und. This reaction involves only part 
of the drug rrolecule. Hence many drugs with similar structures will react 
with a reagent to fonn similar colors. For example methapyrilene, a 
prescription controlled antihistamine, will react with the Marquis reagent 
to yield a purple color very similar to heroin or rrorphine. There are 
thousands of substances which will render these "false positives". 

Secom, heat, light, age of the reagent, concentrations of the 
substances involved am other factors can affect field tests with unpre­
dictable results. Third, many camnercial am clamestine preparations 
of ten contain rrore than one drug. These mixtures may interact when 
testoo to yield a different color than ttnse achieved when the substances 
are tested separately. For example, aspirin arrl diphenhydramine, an 
antihistamine, react to yield a roo am yellow color with the Marquis 
reagent, respectively. Proper concentrations of the two drugs in a 
mixture might yield an orange color, erroneously imicating the presence 
of amphetamines. Finally, field tests are inherently subjective since 
interpretation of tests are contingent up::>n the observation of colors. 
What may appear to be a blue to one individual may appear to be purple 
to another. A purple achieved with the Koppanyi 's reagent imicates the 
presence of barbiturates. A blue wcold irrlicate the presence of saoo 
type of canp::>urrl other than barbiturates. 

Courts-martial or administrative elimination boards for possession of 
drugs based solely on field tests stnuld not be attempted, for all the 
reasons above. Staff Jooge .Advocate personnel must learn the uses am 
limitations of field tests. They in turn must Educate convening autln­
rities am carmanders. 

Military attorneys will continue to fim themselves participating in 
courts-martial or discharge boards for drug offenses where the drug has 
been identifioo with field tests. As a trial ca.insel your best course of 
action is to subnit the substance to a forensic laboratory for analysis, if 
any is available. Otherwise you must try to pr011e the identity of the drug 
using the field tests results. 
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As a defense counsel there are several recanrremed actions you may 
take. Consult other attorneys woo have had experience in similar cases. 
Determine row they preparoo am corrluctoo their defenses, arrl if they were 
successful. Organize a "think tank" session with others in your office to 
develop nwel defense approaches. Talk with a forensic drug chanist to 
obtain as much information about field tests as possible. Research the 
scientific literature arrl obtain articles about field tests that will be 
useful to your defense (the drug chanist can help you here). 

You soould first attack the validity of the field tests. Try to use 
the scientific papers you gathered or the test:inony of a forensic chanist 
to prwe the norrspecificity of field tests. 

Consider also an attanpt to establish the individual that conducted 
the field test as a "norrexpert" in the use of the test kit. Cross examine 
him on his educational background (especially in chanistry), his trainin;J 
arrl experience with the kit arrl his canprehension of the theory arrl 
limitations of field tests. Pertinent questions you should ask in a pr~ 
trial interview are: (1) has he ever received any trainirg in the use of 
the test kits and if so (2) hCM much trainin;J did he receive, when aoo 
where was he trainoo arrl who trainoo him, ( 3) row many field tests has he 
conducted, (4) has he ever coooucted field tests that resulted in "false 
positives", (5) is he aware that different drugs will yield similar results 
with field tests and if so, (6) will he agree that field tests are not 
confirmatory for drugs. 

If he answers "yes" to questions four, five arrl six, you might convince 
the trial counsel to consider sane alternative other than a court-martial 
or discharge board. At any rate his testim:my will negate the field test 
results. If he has haj minimal trainirg aoo experience with the kit he 
prol:ably will answer questions four, five arrl six "no". You soould be 
prepared to offer evidence to derronstrate his lack of expertise. Ag'ain you 
may neoo your scientific articles or the testirrony of a forensic chanist. 

If you decide to use a forensic chanist, contact one you knCM, discuss 
the cira.mstances of your case arrl explain your re::iuiranents. Most forensic 
chanists have degrees in chanistry aoo are qualified to testify as expert 
witnesses. 

Occasionally you might encounter a case where a witness will be used 
in conjunction with the field test. His testircnny will be similar to; "Yes, 
I took the drug. I have taken it before, so I knCM what it feels like. 
Yes, I know the identity of this drug. It's ••• " 
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The con.sunption of a drug is not a valid rrethJd of identification. It 
is less scientific than a field test (consider the placebo effect). To 
properly prepare a defense against this type of testinnny you should seek 
assistance fran your local medical authorities. 

In st.mnary, field tests are not confirmatory for drugs. They were 
never intended to oo confirmatory nor should they be used as such in courts­
martial or elimination boards. A laboratory analysis by a trained forensic 
chemist in required for positive identification of any drug. As a footnote, 
twenty to thirty percent of all substances initially field tested positive 
for a drug and subsequently subnitted to this laboratory for analysis are 
devoid of any drugs or contain a different drug than the one indicated by 
the field test. 

Lastly, if you .need help in preparinJ your defense obtain assistance 
fran experienced attorneys and forensic chemists. Most forensic chemists 
are not lawyers but sane have substantial trial-related experience. They 
are often prove to oo a valuable in the develoµrent and execution of defense 
strataJY• 

It is roped in the interest of justice that this article is informative 
and helpful to members of the l~al carmunity involved in drug trials.** 

**See Side Bar, Drug Field Tests, 14 The Mvocate 192 (1982). 
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URINALYSIS: Search and Seizure Aspects 

I. Introduction 

Al trough military personnel are "entitled to the protection of the 
fourth aroorrlment as are all other .American citizens" ,1 under certain 
circumstances a given fourth aroorrlment protection may be inapplicable. 
Special circunstances within military society may affect a servicemember' s 
"reasonable expectation of privacy11 2 and thus alter the scope of the 
fourth aroorrlment protections. The goverrrnent, however, bears the burden 
of derocmstratirg that circumstances peculiar to the military justify an 
exception to the privileges enjoyed by private citizens.3 This article 
questions whether the goverrrnent-ordered production of urine samples on a 
unit-wide basis can be justified witrout a probable cause srowirg that 
evidence of criminal activity will be found. 

1. Ccmmittee for GI Rights v. Callaway, 518 F.2d_ 466 (D.C. Cir. 1975). 

2. The fourth aroorrlment privilege affords the individual privacy against 
certain types of goverrrnent intrusion. Katz v. United States, 389 U.S. 
347 (1967). Before the provisions of the fourth aroorrlment are triggered, 
however, an irrlividual must srow that he hoo a reasonable expectation of 
privacy in the area subject to the goverrrnent's intrusion. To determine 
whether a reasonable expectation of privacy exists, an irrlividual' s 
subjective expectation of privacy is balanced against the nature aoo 
quality of the intrusion on irrlividual rights. Terry v. Ohio, 392 U.S. 1 
(1968). 

3. United States v. Ezell, 6 M.J. 307 (CMA 1979); Courtney v. Williams, 
1 M.J. 267 (CMA 1976); United States v. Jacoby, 11 USCMA 428, 29 CMR 244 
(1960). 
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A. Military Inspection Exception to the Fourth .Amendment 

In the area of military inspections the goverrment has succeeded in 
establishirg the necessity for a restricted fourth ~rdrnent protection.4 
The need for military inspections is directly linked to the readiness of 
the irdividual serviceperson arrl of his unit to resporrl to national 
emergency. since a military inspection has legitimate military objec­
tives, the Court of Military Appeals has held that a servicemember has 
no subjective ex~ctation of privacy in any area which is subject to a 
valid inspection.5 

The necessity for corductirg military inspections merely affects the 
scope, not the existence, ·of fourth amerdrnent protections. If a par­
ticular seardl is so extensive that· it exceeds the bounds of the area to 

4. The stardards reccgnized as definirg the parameters of a valid health 
and welfare inspection were elucidated by the Anny Court of Military 
Review in the case of United States v. Hay, 3 M.J. 654, 655 (ACMR 1977): 

A military inspection is an exC1t1ination or review of 
the person, prcperty, arrl equiprent of a roldier, the 
barracks in which he lives, the place where he works, 
ard the material for which he is responsible. An 
inspection may relate to readiness, security, living 
corditions, personal appearance, or a canbination of 
these arrl other categories. Its purpose may be to 
examine the clothirg arrl appearance of irrlividuals, 
the presence arrl condition of equiprent, the state of 
repair ard cleanliness of barracks arrl work areas, 
and the security of an area or unit. Except for the 
cerEITOnial aspect, its basis is military necessity. 

5. United States v. Middleton, 10 M.J. 123, 128 (CMA 1981). Any 
contrabarrl which the camnarder sees durirg a legitimate inspection may 
be seized. Moreover, the camnander is not limited to utilizirg his 
sense of sight durirg such an inspection but may employ his other senses: 
arrl certain sense-enhancing aids, sudl as drug detection dogs, may alro be 
used. Id. at 129. 
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to be seardled or the purpose of the inspection6 or if an expectation 
of privacy has attached to a place or object which was examined alt!'x)ugh 
not subject to inspection, 7 the search does not constitute a valid 
inspection and is subject to the proscriptions of the fourth amen:hnent. 
For example, as a general rule, searches corrlucted specifically to locate 
evidence of a crime do not constitute valid inspections. Calling such a 
procedure an inspection will not alter the impermissible purpose of the 
search.a 

6. The United States Court of Military Appeals found that a valid 
inspection encanpassed "all areas subject to it [which] were public to 
the camnarrler arrl his inspection party." United States v. Middleton, 10 
M.J. at 129. In Middleton, however, the court found that an intrusion 
into a locked wall-locker was not permissible absent probable cause arrl 
was "a search incident to a criminal investigation." Id. at 132. 

7. The examination of areas to which an expectation ·of privacy attaches 
has proceeded on a case by case basis, but clearly not all possessions 
of servicerembers are subject to search durirXJ inspections. A small 
closed purse located in a chest of drawers could not be searched absent 
proOOble cause. Uni too States v. Garcia, 10 M.J. 631 (ACMR 1980). Papers 
folded inside of the pocket of a jacket hanging in a servicenan' s locker 
could not be inspecta:1 arrl seized if the stata:1 purpose of the inspection 
was to locate explosives, contrabarrl, and missing equipnent. United 
States v. Brown, 12 M.J. 420 (CMA 1982). 

8. In United States v. ~berts, 2 M.J. 31 (CMA 1976), the Court of 
Military Appeals held that roan-by-r<XIn barracks inspection corrlucted 
with marijuana detection dCXJs at 0430 hours for the sole purpose of 
locatirXJ arrl prcsecutirXJ all persons in possession of contrabarrl drugs 
was a "search" arrl not an inspection. Since United States v. ~berts 
was not specifically 01Jerruled by Middleton, the decision still has 
precedential value. The case of United States v. Lange, 15 USCMA 486, 
35 CMR 458 ( 1967) prO\Tides another example of an inspection which on 
closer exanination proved to be an impermissible search. On the same 
day a watch arrl wallet ha:1 been reported as stolen, the administrative 
officer SOLght to recover the stolen property by searching the barracks •. 
The men were called to the barracks in groops of ten, startirXJ with the 
men living in closest proximity to the victim, since it was believed 
nnre likely that the wallet · wo.ild be found in this groop. Three stolen 
wallets were discovered arrong the effects of the defendant, who was the 
roanmate of the victim. See also Unita:l States v. Grace, 19 USCMA 409, 
35 CMR 458 (1970). 
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B. Urinalysis as a Valid Military Inspection 

A recent change of Anny Regulation 600-85,9 puqnrts to expand the 
pennissible scope of a health and welfare inspection. This change allows 
urine samples to be obtaina:l durin;;J a heal th ard welfare inspection if 
done in canpliance with the minimal privacy interests embodied in Mili­
tary Rule of Evidence 313(b) .10 The inspections described in Rule 313(b) 

9. Anny Reg. 600-85, Alcdlol ard Drug Abuse Prevention ard Control PrCXJram, 
(Interim Change No. 101) [hereinafter cited as AR 600-85] implanenting a 
28 Dec 81 Deputy . Secretary of Defense Marorardum, pertainin;;J to use of 
evidence obtained fran mandatory urinalysis tests in disciplinary pro­
cea:lin;;Js arrl for cdministrative actions. 

10. 313(b) Inspections. An "inspection" is an examination of 
the whole or part of a unit, organization, installation, 
vessel, aircraft, or vehicle, including an examination 
corrlucta:l at entrance ard exit points, corducted as an 
incident of ccmnand, the.primary puqnse of which is to 
dete:rmine arrl to en.sure the security, military fitness, 
or go00 order arrl discipline of the unit, organization, 
installation, vessel, aircraft, or vehicle. An inspec­
tion may include but is not limited to an examination to 
dete:rmine arrl to en.sure that any or all of the followin;;J 
requiranents are met: that the carmand is properly equip­
ped, functionin;;J properly, maintainin;;J proper stardards 
of readiness, sea or air ~rthiness, sanitation arrl clean­
liness, ard that personnel are present, fit, arrl recrly for 
duty. An inspection also includes an examination to locate 
ard confiscate unlawful weapons am other contrabam when 
such property would affect crlversely the security, military 
fitness, or gocd order arrl discipline of the ccmmard ard 
when (1) there is.a reasonable suspicion that such property 
is present in the camnard or (2) the examination is a 
previously scheduled examination of the ccmnarrl. An exami­
nation mcrle for the primary purposes of obtainin;;J evidence 
for use in trial by court-martial or in other disciplinary 
procea:lin;;Js is not an inspection within the meanin;;J of this 
rule. Inspections shall be corrlucted in a reasonable fas­
hion am shall canply with Rule 312, if applicable. 
Inspections may utilize any reasonable natural or techno­
lCXJ ical aid am may be con:focted with or wi t.OOut ootice to 
those inspected. unlawful weapons, contrabarrl, or other 
evidence of crime located durin;;J an inspection may be 
seized. 
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are justified in terms of cdministrative re;;Jularity ard therefore are not 
subject to a prior probable cause determination or a balancing of canpeting 
privacy interests. Accordingly, the change in AR 60(}-85 permits the 
nonconsensual collections of urine samples during routine health ard 
welfare inspections with::>ut a probable cause determination. 

c. Urinalysis as a Violation of Article 31, UCMJ 

Until 1980 ,11 proouction of body fluids for use as evidence in a 
coort-martial was challenged as a .PJSSible violation of Articles 31 (a) or 
3l(b), UCMJ, rather than as a violation of the fourth ameroment. An 
extensive body of military case law evolved to protect .:;t servicanernber 
fran being ordered to produce evidence which could subsequently be used 
against him at a court-rnartiai.12 The privilege under Article 31, UCMJ, 
was broader than the protection afforded under the fifth amerdment as 
applied in federal civilian coorts. This protection recognized the 
vulnerability of soldiers to orders by superiors to proouce samples ard 
exemplars. Obedience to orders is a requisite of military service. 
Consequently, the Court of Military Appeals fashionErl a remedy to protect 
soldiers fran being ordered to produce incriminating evidence which would 
be crlmissible at court-rnartial.13 

The goverrment may argue that the servicanernber cannot now assert a 
fourth amendment privilege against canpulsory urinalysis because urina­
lysis has been rootinely utilized in the past for the purpose of iden­
tifying and treatin;;i drug ard alcoml abusers. This argwnent should be 
evaluatErl in light of the former Article 31, UCMJ, disqualification of 

11. UnitErl States v. Armstron;;i, 9 M.J. 374 (CMA 1980). Armstrong marked 
the reversal by the Court of its previous position that production of 
body fluids was self-incriminating. 

12. UnitErl States v. Minnifield, 9 USCMA 373, 26 CMR 153 (1958); UnitErl 
States v. Musguire, 9 USCMA 67, 25 CMR 329 (1958); UnitErl States v. Ruiz, 
23 US01A 181, 48 CMR 797 (1974). 

13. Eckhardt, Intrusion into the Body, 52 Mil. L. Rev. 141 (1971). 
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this fonn of evidence. The fonner disqualification of sample arrl exemplar 
evidence under Article 31, UCMJ, meant that fourth amerrlment questions 
were rarely reachoo, but it does not mean that the fourth amerrlment 
privilege did not exist. The issue was not litigatoo because the results 
of urinalysis could not be used as a basis for brirgirg court-martial 
chargesl4 or adverse administrative elimination.15 · 

The existence of the fourth amerrlment interest in production of body 
fluids was recOJnizoo by the Court of Military Appeals in Armstrong. The 
Court noted that the production of body fluids could be orderoo only when 
there was probable cause to believe that an offense ha:i been canmittoo.16 
The ooldirg is in accord with the Military Rule of Evidence 312. 

The goverrment soould not be penni ttoo to argue that the urinalysis 
procedure is perfonned primarily for the purpose of medical treatment arrl 
only secorrlarily for court-martial purposes. The new procedure directirg 
that a chain of custody be maintainoo over specirnans envisions only the 
apprehension arrl punishrent of offerrlers. The purpose of the interim 
change is punitive in nature. If the charge were entirely deleted, 
medical interests would be adequately protectoo, as they were before 
impl~ntation of the change. 

II. The Procedure for Urinalysis 

The new procedure, as established by AR 600-85, conflicts with the 
pr<Nisions of Military Rule of Evidence 312, entitled BcxHly Views arrl 
Intrusions, which specifically refer to the nonconsensual seizure of 
body fluids. The prescriptive larguage of Military Rule of Evidence 312 
provides only two bases for takirg b::>dy fluids without consent. Fluids 
may be taken pursuant to a search warrant or an autoorization issued 
under the autoority of Military Rule, of Evidence 315. HCMever, the 

14. Unitoo States v. Ruiz, 23 USCMA 181, 48 CMR 797 (1974). 

15. Giles v. Secretary of the Army, 627 F.2d 554 (D.C. Cir. 1980). 

16. Unitoo states v. Annstrorg, 9 M.J. 374 at 383. 
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warrant or autmrization requirement may be excused ui;x::m a f iooing of 
exigent circumstances teooing to show that the passage of time would 
destroy the evidence.17 

The new procErlure embodioo in the recent change to AR 600-85 is not 
governoo by Rule 312, but draws upJn Rule 313(b) as its implementi11Q' 
auttnrity, even trough Rule 313(b) does not mention bodily views or 
intrusions or the taking of body fluids. The privacy interest of an 
imividual who must give a urine sample is counterbalanced only by the 
Rule 313(b) administrative regularity inquiry. 

The raJulation describes the manner of taking the urine sample aoo 
directs the maintenance of a chain of custody documentation over the 
sample. The inspection is comuctoo by the imividual 's section leader, 
wlx> must be of the same sex am of the grade E-5 or above, aoo who must 
observe too "member urinating into specimen bottle am placing lid on 
bottle. 11 18 The recent change also autlx>rizes the use of the results 
of tests performed upJn the urine samples at court-martial. Individuals 
whose urine sample contains metabolites of controlled substances are 
liable for court-martial conviction for the use of controlled substances. 
The urine samples are to be meticulously maintainoo in order to preserve 
the chain of custody requirements.19 The results of the urinalysis 
tests thus may serve as the basis for bringil1Q' court-martial charges. 

The procErlure described in AR 600-85 is not an inspection at all 
but an examination coooucted for the primary purpose of discoveri11Q' and 
preserving evidence for use at trial by court-martial. Given this pur­
pose, AR 600-85 may suffer certain constitutional infirmities. The 
marrlatory collection of urine samples during health arrl welfare inspec­
tions may contravene the fourth amerrllrent since the forced production 
of body fluids violates the protected privacy interests of the service­
member. 

17. Military Rule of Evidence 312(d). 

18. Apperrlix H-5: Stamard Operating ProcErlure for Chain-of-Custody for 
Crnmand Directed Urinalysis IOI, AR 600-85. 

19. Id. 
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A. URINALYSIS PS VIOIATING A SERVICEMEMBER'S 
REASONABLE EXPOCTATION OF PRIVACY 

Two potential levels of fourth amerdment violations are creatoo by 
the collection of physical evidence.20 The first occurs when the indivi­
dual is seized. A police-citizen encounter which restricts the novement 
of the citizen against his will is a detention within the meaning of the 
fourth amerrlroont.21 The second seizure occurs when physical evidence is 
collected fran that iooividual. 

An initial seizure of the person is lawful if it occurs pursuant to 
lawful arrest22 or a grarrl jury order to testify,23 or upon a showing of 
probable cause.24 The initial seizure is not lawful if it is the result 
of a dragnet detention by law enforcement personnel. 25 Thus, in the cases 
which have permitted the taking of physical evidence, the precediaj 
seizure of the irrlividual was not part of a wholesale detention of citizens 
for the purpose of discovering evidence of a criroo. It can be argued that 
the imprcper seizure of the irrlividual caused by the absence of probable 
cause to detain renders the urinalysis procedure defective fran the 
m::rnent the camnaooer orders soldiers not to leave an area until a urine' 
sample has been collectoo. 

The next level of constitutional violation concerns the actual 
seizure of the evidence fran the person. The thresoold question in 
examininJ the constitutionality of collecting urine samples under AR 600-
85 is whether the fourth amerdment applies to this procedure. The answer 
to this qrnstion is deperrlent upon the expectation of privacy, if any, a 

20. SChmerber v. California, 384 u.s. 757 (1966). 

21. Terry v. Ohio, 392 u.s. 1 (1968). 

22. Schmerber v. California, 384 u.s. 757 (1966). 

23. United States v. Dionisio, 410 u.s. 1 (1973): United States v. Mara, 
410 U.S. 19 (1973). 

24. Cupp v. Murphy, 412 u.s. 291 (1973). 

25. Davis v. Mississippi, 394 u.s. 721 (1969). 
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servicemernber has in his body fluids. The reasonableness of the intrusion 
becanes an issue under the fourth amerrlment only if the challenged activity 
violates an irdividual 's reasonable expectation of privacy. If a service­
mernber does have an expectation of privacy, the applicability of the 
fourth anen:Ilnent will then turn upon whether the taking of body fluids 
without probable cause constituted a prohibited search within the meaning 
of the fourth anen:Ilnent. 

The primary privacy interest at issue in the context of taking urine 
samples is in protecting body fluids contained within one's person fran 
seizure ard chemical analysis. An intrusion into the body is recQJnized 
as being an intrusion upon the integrity and dignity of a human being. 
Body fluids such as urine are closely tied to bodily functions which are 
considered to be particularly intimate. A secondary interest concerns 
the manner in which the samples are obtainoo. Nonconsensual intrusions 
into the human body, outside of a hygenic, medical envirorment are particu­
larly offensive to the values embodioo within the fourth amen:Ilnent.26 

26. See Cupp v. Murphy, 412 U.S. 291 (1973); Wyman v. James, 400 U.S. 
309 (1971); Schmerber v. California, 384 U.S. 757 (1966). The fact that 
the urine samples are to be taken under the supervision of norrnedically 
trained personnel outside of a hospital envirorment is a factor which 
might weigh against this procedure. As the Supreme Court noted in 
Schmerber: 

Petitioner's blood was taken by a physician in a 
hospital envirorment according to accepted medical 
practice. ~ are thus not presentoo with the 
serious questions which would arise if a search 
involving use of a medical technique even of the 
most rudimentary sort, were made by other than 
medical personnel or in other than a medical err 
viro~nt~for example, if it were administered 
by the police in the privacy of the stationhouse. 
To tolerate searches under these conditions might 
be to invite an unjustified element of personal 
risk or infection and pain. 

384 U.S. at 772. 
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Seardles which breach the bcrly wall necessarily result in a greater 
intrusion than external searches of the bcrly.27 

The question of the degree of privacy interest possessed by service­
mernbers in their persons was tested in the Ccmnittee for G.I. Rights v. 
Callaway28 Pursuant to USAREUR Cir. 600-85 ( 10 Sept. 1973) , a drug 
prevention plan was devised to identify and rehabilitate drug abusers 
am eliminate the abusers fran military service a::iministratively if they 
could not be rehabilitated. Only soldiers with ranks of E-1 through E-5 
were subject to USAREUR Cir. 600-85, am the results of the test were 
not used to institute court-martial proceedings. The drug prevention 
plan included an inspection prOJram directed at checkin;J soldiers' 
property, clothi~, am exterior skin areas for drugs or indications of 
drug use. A groin or anal inspection could be comucted only by rrroical 
personnel and intrusions into the bcrl{ were prohibited in the absence of 
probable cause or medical necessity.2 

27. SChmerber v. California, 384 U .s. at 769-770, recO'.]nized this greater 
privacy int~rest: 

Whatever the validity of these considerations in 
general, they have little applicability with res­
pect to seardles involvinJ intrusions beyom the 
bcrly's surface. The interests in htnTian dignity 
am privacy which the fourth anemment protects 
forbid any such intrusions on the mere chance 
that desired evidence might be obtained. 

28. 518 F.2d 466 (D.C. Cir. 1975). 

29. Paragraph 14 ( d )( 5) , USAREDR Cir. 600-85. 
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The Court held that inspection of all clothirg, equiprent, arrl arms 
located in a unit did not violate the fourth amerdment. The court drew 
no distinctions between possessions located in areas accessible to the 
public arrl places where a roldier might store perronal possessions. 
Urrler current law, Ccmnittee for G.I. Rights was incorrectly decided. 
Crnrni ttee for G. I. Rights upheld the inspection of all possessions of 
the servicanember wherever located in the barracks arrl held that the 
servicernember could not assert an expectation of privacy in property 
rnaintainErl in the barracks. This view has not been followed b.y the 
Court of Military Appeals.30 Additionally, Ccmnittee for G.I. Rights 
permitted a viewirg of the skin surfaces of arms aoo legs because of the 
"different" expectation of privacy possessed by the military member as 
opposed to his civilian counterpart. The Crnrnittee for G.I. Rights 
holdirg can be further distirguished fran the procedure for collectirg 
urine samples because these health and welfare inspections intrude within 
the confines of tha l:x:dy wall witoout a prior probable cause determination. 

The intrusion permitted by Ccmnittee for G.I. Rights was a visual 
inspection of the outer skin surfaces of the bcdy for needle marks or 
other indicia of drug usage. The intimate bcdy parts of every member of 
the unit were not subject to inspection, but irrlividuals suspected of 
drug usage could be inspected by medical personnel. If indicia of drug 
usa:.;Je were found, urinalysis could be ordered. This level of intrusion 
differs fran an intrusion which orders members not suspected of drug 
usage to urinate into a specimen bottle in the presence of a secorrl 
person. The extraction of bcdy fluids without a prior showirg of probable 
cause is a greater intrusion into the privacy arrl dignity of the human 
being arrl must be offset by a greater showirg of necessity in order to 
be. upheld. · 

30. See United States v. BrOflfl, 12 M.J. 420 (CMA 1982); United States v. 
Middleton, 10 M.J. 123 (CMA 1981); United States v. Roberts, 2 M.J. 31 
(CMA 1976); United States v. Miller, 24 USCMA 192, 1 M.J. 367, 51 CMR 437 
(1976); United States v. Ruiz, 23 USCMA 181, 48 CMR 797 (1974); United 
States v. Whittler, 23 USCMA 121, 48 CMR 682 (1974); United States v. 
Garcia, 10 M.J. 631 (ACMR 1980). 
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The greater expectation of privacy against searches which intrude 
into personal and private areas has been acknowledged in other contexts 
where the fourth anerrlment does not afford protection against the govern­
ment intrusion. Even when the searches are upheld, h<:Mever, a distinction 
has been made between searchiOJ the possessions arrl searchiOJ the person 
when the search occurs in the sctnolyard, at the border, and in priron. 

1. Schoolyard searches 

searches performed without probable cause on sctnol grourrls have 
been justified under the theory that such searches are regulatory in 
nature aoo therefore may be performed without violation of the fourth 
amerrlment. seardles, sanetimes with drug detection dCXJs, have been 
performed without probable cause of students' possessions aoo their 
lockers. A split of autrority exists regardiOJ the use of the drug 
detection dCXJS in the public sctnols. The case law is extrenely scanty! 
but the Court of Appeals for the Seventh Circuit in Ibe v. Renfrow.:S 
held that the use of dCXJS to sniff children arrl their beloOJiOJS is not a 
search in light of the diminished expectation of privacy a student enrol­
led in school possesses arrl ·in view of the lack of intrusion. Renfrow 
held there was no search of the person since the dCXJ merely sniffed the 
air aroond a student, aoo the students had no expectation of privacy in 
the air.32 The Fifth Circuit has concluded that the use of dCXJs to 
sniff a student's beloOJiOJs is pennissible, but that the dCXJs' sniffiOJ 
the children violated the fourth amerrlment because "{t)he students' 
persons certainly are not the subject of lowered expectations of pri­
vacy ... 33 

31. 475 F. suw. 1012, op. adopted on this issue and rev'd on other 
grounds, 631 F .2d 91 {7th Cir. 1980) {per. curiam), cert. denied, 451 
u.s. 1022 {1981). See also Horton v. Goa3e Creek Indep. School Dist., 
677 F.2d 471 {5th Cir. 1982); Jones v. Latexo Indep. sctnol Dist., 499 
F. suw. 223 {E.D. Tex. 1980). 

32. 'rtle school officials in Renfrow performed a subsequent nude bcxjy 
search upon a 13 year old girl whcm the dCXJ had sniffed arrl alerted 
UPJn. Altrough the sniffiOJ was held to be no search, the subsequent 
nude inspection was termed "an invasion of constitutional rights of saoo 
magnitude" arrl "a violation. of any known principle of human dignity." 
631 F.2d at 93. 

33. Horton v. Goa3e Creek Irrlep. School Dist., 677 F.2d 471 {5th Cir. 
1982). Accord Jones v. Latexo Irrlep. Sctnol Dist., 499 F. Supp. 223 
{E.D. Tex. 1980). 
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2. Border Searches 

In the cases involving border searches, the courts have found that 
no justification is requiroo to search an irdividual 's possessions ard 
belongings. The individual has no expectation of privacy in belongings 
transportoo ooer an international boundary. The reasonableness of the 
searches inheres in the fact that they occur at the border.34 Even 
within the context of the border Searches, however, the courts recognize 
that a search of the person cannot be sustainoo wit.rout sane level of 
probable cause. At least a "mere suspicion" of the presence of narcotics 
or contrabard is requiroo to justify a pat-down search.35 For a strip 
seardl to be perfonned, the fourth amerdment requires the existence of a 
"real suspicion" supportoo by objective, articulable facts engendered in 
the mi rd of a experienc00, prudent custans official that a person 
attempting to cross the border is concealing contraband in his body.36 

3. Prison searches 

Seardles performed in priron are often made wit.rout probable cause. 
Prisoners retain only those fourth amen:hnent rights which are consistent 
with the legitimate demards of priron security. The Suprane Court in 
Bell v. WJlfish37 recently held that pretrial confinees in detention 
facilities could be subjected to visual body cavity searches following 
contact visits. The Court detenninoo that the security interests of 
the institution outweighed the privacy interests of the irmates. Justice 
Rehnquist, writing for the majority, found there was no less intrusive 
means readily available to canbat the introduction of contraband snuggled 
into the detention facility after contact visits. The four dissenters 
to the majority opinion rejected this premise as "unthinking deference 
to crlministrative convenience", noting that alternative measures were 
available.38 

34. Unitoo States v. Ramsey, 431 u.s. 606 (1977); Almeida-Sanchez v. 
Unitoo States, 413 u.s. 266 (1973). 

35. Unitoo States v. Carter, 563 F.2d 1360 (9th Cir. 1977); Rodriguez­
Gonzalez v. Unitoo States, 378 F.2d 256 (9th Cir. 1967). 

36. Unitoo States v. Holtz, 479 F.2d 89 (9th Cir. 1973). 

37. 441 u.s. 520 (1979) 

38. Id.at579. 
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The \'k.)lfish decision is limitoo to the prison settirg since certain 
rights and privileges are lost when a person is incarcerated. Not all 
constitutional rights arrl privileges are forfeitoo by convictoo prisoners, 
but security considerations may limit or eliminate the constitutional 
rights which are retainoo~ am courts give deference to institutional 
assessments of the need for internal security. The majority decision in 
W'.Jlfish irrlicates that many constitutional rights, of even a pretrial 
detainee, may be lost or limitoo by virtue of his incarcerated status 
arrl that security reasons may dictate further curtailment of protectoo 
interests. The \'k.)lfish decision permitted strip searches of prisoners 
returnirg fran contact visits because contrabarrl was of ten locatoo after 
such visits. Therefore, the searches were reasonably related to a legi­
timate institutional <,;pal. Strip searches corrluctoo on less than probable 
cause are still subject to a test of reasonableness. The search is 
unreasonable if it serves no rational purpose.39 The panoply of rights 
guaranteoo the servicanember starrl in marked contrast to the rights 
retainoo by a prisoner. Moreover, the serious security dangers which 
were ci too as the prerequisite for full bcrly searches followirg contact 
visits in prisons are not analogous to conditions in military service. 

Little autrority exists concernirg the nonconsensual extraction of 
body fluids fran prisoners. One case, Ferguson v. Cardwell, 40 has held 
that blocd may be extracted fran prisoners when substantial suspicion 
exists that a particular il'lTlate is takirg drugs, but only if such extrac­
tion is made without force in a sanitary settio:J and is performed by 
medically trainoo personnel. 41 One treatise on the fourth anerdment 
qoostions whether prisoners could be subjectoo to a prisonwide takinJ of 
blood samples in order to determine which prisoners were takin;J drugs. 42 

39. Hurley v. Ward, 549 F. Supp. 174 (S.D.N.Y. 1982). See also I.Dgal v. 
Shealey, 660F.2d1007 (4th Cir. 1981) (sheriff's policy of strip searchinJ 
r:w.r detainees was unconstitutional when there was no reason to believe 
that detainee was in posession of contrabarrl, and a pat-down search would 
have been sufficient.) 

40. 392 F. Supp. 7~0 (D. Ariz. 1975). 

41. Id. at 752. 

42. w. LaFave, 3 Seardl arrl Seizure S 109 (1978). 

• 
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B. Urinalysis as an Unreasonable Search 

Asst.nning a strong privacy interest in body fluids and bodily func­
tions is reccgnized, the next step is to consider the reasonableness of 
the goverrrnent intrusion. The fourth amerrlment is not a blanket prohibi­
tion against any st:ecific tyI;e of search but is a safeguard against 
"unreasonable search and seizures. 11 43 An unreasonable search is found 
when the reasonable ext:ectations of privacy of the t:erson asserting the 
claim are violata:i by a goverrmental intrusion.44 · 

The significant privacy inteJ:-est a t:erson maintains in his body 
fluids am bcxHly functions must be measuroo against the particularized 
need to control the use of drugs in the military and to canbat the inroads 
U{X)n o~ience arrl discipline occasioned by the use of drugs. Clearly 
mandatory urinalysis is an effective means of identifyinJ drug users. 
The qoostion remains whether the degree am nature of the intrusion are 
reasonable when the privacy interests of servicemembers are balancoo 
against the efficacy of this proca:iure in canbattin;J the drug problem in 
the military. 

1. A balanci OJ test 

The right of ConJress has ~m recognized to formulate different 
rules applicable to military society which reflect interests unrelatoo 
to protectoo constitutional interests, in the area of the first amerrlment 
i.e. duty am discipline.45 Nonetheless, a protectoo interest does not 
invarict>ly yield whenever goverrmental necessity is invoked.46 A balanc­
ing test is employed to determine whether the intrusion is no Jn:)re than 

I 

43. unitoo States v. Middleton, 10 M.J. 123 (CMA 1981). 

44. Rawlings v. Kentucky, 448 u.s. 98 (1980); Snith v. Marylaoo, 442 
U.S. 735 (1979); Rakas v. Illinois, 439 u.s 128 (1979); Katz v. Uni too 
States, 389 u.s. 347 (1967). 

45. Brown v. Glines, 444 U.S. 348 (1980); Parker v. Levy, 417 U.S. 733 
( 1974). 

46. Unita:i States v. R:>bel, 389 U.S. 258 (1967). 

•, 
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reasonably necesSc;iry to protect a substantial goverrment interest. Al­
though the Supreme Court has granted wide-ranging deference to the 
neoos of military security when they are invoked in a first amerrlment 
constitutional balancirr] equation,47 the Court has not yet developed a 
standard for the evaluation of military necessity in balancing the fourth 
amerrlment claims of military personnel. The Unitoo States Court of 
Military Appeals has recognized the danger of fourth amerrlment violations 
durin;:J military inspections, am in Middleton warnoo that safeguards 
were necessary to assure that inspections were limited to areas open to 
public inspection rather than to "merely prOITide a subterfuge for avoiding 
limitations that apply to a search and seizure in a criminal investiga­
tion. 11 48 

The frcnners ·of the fourth amerdment sought to prevent wholesale 
intrusions up.:m the privacy of private citizens by banning unfocused, 
generalized, or dragnet searches. 49 Searches of sweepirr] ard irdiscri­
minate scope have been suspiciously scrutinized by the Suprane Court in 
the past, particularly searches performed by law enforcenent personnel 
witrout s~cific evidence of wron;:Jdoirr] by the targeted imividuals.50 
The effectiveness of the procedure anployed is not a viable consideration 
in determining whether that procedure may be anployed. No matter how 
"relevant am trustworthy the seized evidence may be as an itan of 
proof ,"51 a dragnet search without probable cause that has the sole 
purpose of identifyirr] evidence for use at criminal proceedings is an 
unreasonable search. 

2. Practical Considerations for Litigation 

Until the courts rule on the permissibility of requirirr] mandatory 
urine samples, one challerr]e to the admissibility of evidence acquired 
by the procedure in AR 600-85 will turn upon a balancirr] of fourth amend­
ment protections a}ainst the goverrment interest in creatirr] a drug-free 
military society. A heavy burden will be placed upon the governnent to 

47. Brown v. Glines, 444 u.s. 348 (1980); Parker v. Levy, 417 u.s. 733 
(1974). 

48. 10 M.J. at 132. 

49. Ybarra v. Illinois, 444 u.s. 85 (1979). 

50. Davis v. Misissippi, 394 u.s. 721 (1969). 

51. Id. at 724. 
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sluw that a protectoo privacy interest sluuld yield. An inspector (the 
ccmnander) must dem:mstrate that an inspection was the appropriate re­
sponse to a nero. In order to sluw military necessity, the extent of 
the drug problem must be established. Although the abuse of drugs is 
generally acceptoo as posin;J a threat to military ~curity, the extent 
of the drug problem is typically uooocumented. While it is within the 
purview of canmarrl responsibility to resporrl to military necessity, the 
need first must be affirmatively proven. The Department of Defense has 
not issued any policy statements documentin;J the extent of the nero to 
control drug abuse in the military. Even if the abuse of drugs as an 
Army-wide problem were documentoo arrl, even if policy can be intrcducoo 
to that effect, the extent of the proble:n within the individual camiaoo 
must also be prooen. Canmarrlers sluuld be requiroo to testify as to the 
extent of the problem within their camiaoo and should be closely ques­
tionoo concerniIYJ whether the problem is worse now than in former periods 
when urinalysis was not employed. 

After the nero is documentoo, canmarrlers must justify the intrusion 
requiroo by the mandatory urinalysis procedure. Camianders must derron­
strate that the means used are the least obtrusive available. The alter­
nate avenues of inspection for drugs should be extensively ifXIUired 
into, includinJ the permissible inspections of barracks, possessions, 
gate searches and use of drug detection dogs. With alternative 
measures available for disc01JerinJ the presence of drugs, it may be 
difficult to sh::>w why urinalysis should be permittoo, given the degree 
of intrusion involved. 

Additionally, the scientific reliability of the meth::>d employed to 
perform the urinalysis should be attacked to derronstrate that the proce­
dure is not a reasonable one because it is neither scientifically reliable 
nor the most accurate test available. Further discussion on the scienti­
fic reliability of the tests employed will appear in future ooitions of '!tie 
Jldvocate. Defense counsel should require the goverrrnent to affirmatively 
est(blish the scientific reliability of the test.52 In order to establish 
the reasonableness of the procedure employed the goverrment srould be 
forced to negate the possibility of false positive identification of 

·drug usage. 

52. Military Rules of Evidence 702 aoo 703 concerninJ testim:my by 
experts aoo the basis of opinion testi.nony by experts suggest that 
testirrony by experts is admissible if their cpinions are based upon 
scientific procedures generally accepted in the scientific carmunity. 
See Fry v. Unitoo States, 293 F. 1013 (D.C. Cir. 1923). 
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III. Conclusion 

Riddin;;J military society of drugs ard drug users may be undertaken 
in the less intrusive manner as currently erdorsed by the Court of Military 
Appeals in Middleton and as previously embodied in AR 600-85. The dragnet 
seardl.es for evidence performed under the aaJis of a health ard welfare 
inspection is prohibited both under the fourth amerrlment and the lan;;Juage 
of Rule 313(b) itself. 

D::mna Chapin Maize! 

419 



SIIIPAR 

Object With Specificity 

The nee:l to object with specificity to the intrcduction of a lab 
report is exemplified by ~ recent cases. In United States V. Foust, 

M.J. (A01R 5 Nov 1982) , the defense counsel' s general objection 
that helacked the opportunity to cross-examine the chemist was deter­
mined to lack sufficient specificity to warrant consideration of the 
confrontation issue on appeal. HoNever, in United States v. Davis, 

M.J. (ACJ.ffi 29 Oct 1982) the defense counsel specifically sought to 
prcducefue lab analyst as a witness on the ba.sis that the chemist "did 
not perform the m:::>st reliable test arrl because the klX1WI1 starrlard has 
never been authenticated." The defense m:::>tion was denied at trial. ACMR 
held that the offered testirocny tended to disprove the accuracy of the 
chemical analysis, and as a result set aside the findings of guilty. 

What is a Unit Carrnander? 
The accused ''has an inviolable right to proper pretrial procedure 

[which] includes the exercise of discretion by inferior cannarrlers in dis­
posing of a case." United States v. Sims, 22 01R 591, 597 (AQ.ffi. 1956). 
This principle exterrls to nonjudical punishnent, in that the authority 
to exercise disciplinary pa.vers under Article 15, U01J is limited to can­
marrlers. Para. 3-7, A.nt¥ Reg. 27-10, Military Justice (1 Sept. 1982) 
[hereinafter cited as AR 27-10]. 

In the situation \<here the accused is left behind with the rear 
detacl'Jnent when his unit deploys, the question may arise as to whether the 
rear detachment crnmander can take action pursuant to Paragra}i'ls 30c and 
32 of the Manual for Coorts-Martial, United States, 1969 (Revise:l-e:li­
tion) [hereinafter cited as Manual] as the accused's imne:liate ccmnander, 
with regard to criminal charges. This question is currently before the 
Army Court of Military Review. HoNever, the answer appears to be no. A 
carman::ier is one who "exercises primary carmand authority over a military 
organization • • • that urrler pertinent official directives is recognized 
as a carrnand." Para 3-7a (1), AR 27-10. A rear detachnent does not fit 
within this definition of military organization because it is not reco:.r 
nized under official directives as a camian:i, arrl it lacks a table of 
organization and equipnent. A unit is define:l as "any military element 
whose structure is prescribed by canpetent autoori ty, such as a table of 
organization and equipnent7 specifically, part of an organization." 
Joint Chiefs of Staff Publication No. 1, Dept. of Defense Dictionary 
of Milita;Y arrl Associated Tenns 362 (1 June 1979). The rear detachment, 
hc:Mever, is merely a makeshift creaticn for adninistrative convenience. 
Consequently, the officer in charge of a rear detachment is no rrore a 
carmarrler than is a staff judge advocate or senior defense counsel. 
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Without a timely objection to the processing of court-martial charges 
or a record under Article 15 a<ininistered by an officer who is not a can­
mander, it is unlikely that appellate cot.mSel would ever kncM that such 
an issue exists. Counsel in the field are best situated to kIXM who the 
carmamers are, and are urged to preserve this issue at trial until the · 
question is resolved at the appellate level. 

Excusal of a Court Member After Assembly 

After a court-martial has been assembled, no member may be absent 
thereafter except for good cause. 'lbe grounds for excusal are defined 
by paragraph 37b of the Manual. 

Good cause contemplates a critical sit­
uation such as emergency leave or military 
exigencies, as distinguished frcm the 
IX>nnal co:rrlitions of military life. The 
detennination of facts which constitute 
good cause for the excuse fran atterrlance 
or relief of a member rests within the 
discretion of the convening authority. 
The record of trial should detail the 
basis of absence or relief of any member 
after assembly and affirmately establish 
that the absence or relief falls within 
the provisions of Article 29(a). (enphasis 
added). 

Paragrafil 4ld(4) of the Manual provides that the militarY judge 
may accept the statement of the trial oounsel that the convenin:J authority 
has excused the member and the reason for the excusal. HoNever, the 
excusal may be challengoo at trial. "A. conveninJ authority does not 
have unlimited discretion to excuse a cnrrt member after the court has 
been assembled. Cf. United States v. Smith, 3 M.J. 4CX> (CM\ 1975). 
Therefore, counselsoould be alert to challenge the excusal on the basis 
that the good cause requirement has mt been met. See United States v. 
GroYI, 3 USCNA 77, 11 CMR 77 (1953); Uni too States v. BaShears, 23 CMR 737 
(AFBR 1967). By doinJ so, counsel will require the trial counsel to 
affirmatively set forth the reasons for the excusal, and will wild a 
record for adequate judical review. United States v. Matthews, 17 USCKJ\. 
632, 38 CMR 430 (1968). In addition, counsel may call a witness to 
establish that a court-member was excusoo for routine duties (regular 
field training, duties on post, etc.) which are not of an exigent nature. 
Good cause is a very narrc:M exception which pr()llides for a true military 
necessity in an unusual situation. See· Morgan, '!he Back~ of The 
Uniform Code of Military Justice, 6 Vand. L. Rev. 169 (1953;reprinted 
with permission in 28 Mil. L. Rev. 17 (1965) • Failure to object, hc:Mever, 
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will result in waiver. United States v. Geraghty, 40 CMR 499 (ABR 1968). 

Every servicauenber has a due process right to be tried by properly 
appointed court members ...mo, except under narrCM circunstances, will see 
the case through to canpletion after assembly. In addition to the denial 
of the due process right, the excusal of a member after assembly rray • 
adversely affect counsel's nunerical calculations concerning a tactical 
advantage in the court's canposition. Thus, a careful review of the 
circumstances surrounding the absence of a court member is a vital part 
of the defense. 

Preserving The Denial of a Challenge for Cause for Appeal 

One of the ''hotter" issues before the Court of Military Appeals in­
vol ves the use of the peremptory challenge against a court member \\ho 
was unsuccessfully challenged for cause by the defense counsel. In United 
States v. Harris, 13 M.J. 288 (01A 1982), the Court found n::> prejudice 
in such a situation because the record did not reveal that t..11e defense 
would have otherwise exercised a peremptory challenge against another men­
ber. Consequently, the improper denial of the challenge for cause by 
the trial judge was held to be non-prejudicial error. In dissent, Chief 
Judge Everett wrote: "One clear lesson rray be drawn by a defense counsel 
fran the principal opinion. If he makes a challenge for cause \\hich he 
believes has merit, in order to preserve that challenge on appeal he 
should exhaust his peremptory challenge and then ' evidence' in sane way 
that he still would wish to exercise another peremptory challenge if it 
were available." This issue is presently before the Court in United 
States v. Davenport, 01 441370, pet. granted, _ 14 __ (12 November 
(1982). Until that case is decided, counsel would be ~11 advised to 
heed the Chief Judge's suggestion, if in fact the exercise of another 
pererrptory challenge is desired. 

Challenging the Validity of a General Regulation 

The Court of Military Appeals recently dealt with the question of 
whether a lawful general regulation was "properly published" so that a 
service members knCMledge of the regulation could be conclusively pre­
suned in a prosecution under Article 92, u:MJ. In United States v. 
Tolkach, 14 M.J. 239 (CMl\ 1982), the regulaticn in question had 
been prarulgated by the Eighth Air Fbrce and then sent to the accused' s 
base for distribution through normal channels. Evidence revealed, h:M­
ever, that sane organizations on base had mt received a:>pies of the 
regulation prior to the alleged ccmnission of the offenses by the accused. 
The Court held that "publication" occurs \\hen the regulation is received 
at the official repository for such p..lblications on the installation. 
In such a location, the regulation is available for reference to all 
persohnel en the installation. Since there was oo specific evidence 
to shCM \\hen the regulation had been received at the repository, the 
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conviction was reversed. Defense cotmsel should be aware that there 
may exist circumstances under Which a regulation may not have been properly 
published. A careful examination of the pra!U.llgation of the regulation 
may, therefore, reveal a viable defense at trial. 
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-LISCM.l\ WATCH 
Synopses of SeZected Cases In Which 
The Court of MiZitary AppeaZs Granted 

Petitions for Review 

INTRODUCTION 

By far the roc>st significant group of issues placed "before the court 
during this reporting pericxi deals with the right to counsel at a pre­
trial interrogation. In United States v. Hartsock, AQffi. 16545, certif. 
for rev. filed, 14 M.J. 282 (CM\ 1982), the Court is requestei to rede­
fine the "functional equivalent of interrogation" When such "interroga­
tion" occurs after an accuse:i has requeste:i counsel to assist him during 
custcxiial interrogation. HON and Yihen an accused may first request and 
have counsel to assist him during custcxiial interro:Jation will be consid­
ered in Unite:i States v. Gocxison, 14 M.J. 542 (~ 1982), pet. granted 

M.J. (01A 15 Noverri:>er 1982). Finally, the Court has also agree:i 
to cacparethe oolding in Unite:i States v. McOttiber, 1 M.J. 380 (01A 
1976) with Mil. R. Evid. 305(e). The Court will decide if a defense coun­
sel a~inte:i for a specific court-martial must be notified if his client 
is to be interrogate:i concerning an irwestigation unrelate:i to the pending 
trial. Unite:i States v. Sutherland, NCMR 81-3049, pet. grante:i, 14 M.J. 
282 (01A 1982). 

GRANI'ED ~ CERTIFIED ISSUES 

Providency: Variance 

In Unite:i States v. Garcia-Lopez, ACMr 441481, pet. grante:i, __ M.J. 
(01A 26 April 1982), the appellant ple:i and was found guilty of, inter 

alia, escape :Eran lawful custody When he fled fran his rocm after being 
directe:i by a cannissione:i officer to stay in his roan. The Court has 
agree:i to examine the issue of ....nether the appellant's plea of guilty to 
escape fran lawful custody was inprovident because it was never estab­
lished that the appellant was place:i in lawful custody. 

SF.NI'FNCE: Camand Influence 

Post-Trial Review: Rebuttal to Addendum 

In United States v. Karlsen, A01R 441336, pet. grante:i, 14 M.J .212 
(01A 1982), it was discovere:i that, Yihile ....aiting for the sentencing 
portion of the trial, the merrbers. of the panel discussei a ccmnarrler' s 
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call presided CNer by the convening authority in Which sane ccmnan.ders 
expressed dissatisfaction with the leniency of sentences currently 'bein:J 
adjudged. This was bro'll3ht to the attention of the convening authority 
as a rebuttal to the rx:>st-trial review. The Court will examine: (1) if 
appellant's trial was tainted by carmand influence; (2) if trial defense 
counsel should have had an opportunity to explain or rebut new informaticn 
contained in an addendun to the rx:>st-trial review Which discusse<l the 
standard for evaluatin:J carrnarrl influence a.nrx:>unced in United States v. 
~arine, 14 M.J. 55 (011\ 1982); and (3) if the staff judge advocate in 
formed the convenil'l'.j authority of the proper legal standard for ccrnnan:1 
influence in his addendun to the p:>st-trial review. 

JURISDICTIOO: A.ssimilati ve Crimes Act 

In UnitErl States v. Jackscn, <N 441431 pet. granted, 14 M.J. 229 
( CMA. 1982) , the Court will examine whether the prosecution rrust introduce 
evidence proving that the federal governnent ha.d either exclusive or 
concurrent jurisdiction CNer the. specific area of a military post upon 
which a crime occurred in order to uJ?hold a conviction under the Assimi­
lative Crimes Act, 18 u.s.c. § 13 (1976). 

SENTENCE: Vacation Proceeding 

In United States v. Castrillon-M::>reno, ACMR 435777, pet. granted, 
14 M.J. 235 (CM\ 1982), the Court will decide if an appellate murt 
can increase a suspension period beyorrl that mntained in the pretrial 
agreement. After a reversal of appellant's initial conviction, United 
States v. Castrillon-M::>reno, 3 ~.J. 894 (ACMR 1977), reversed,· 7 M.J. 
414 (CM.l\ 1979), an1 a re-conviction on rehearing, the convening authority 
vacated the suspension of the <lischarge. 'Ihe Anrr:f Court of Military 
Review af finne:l the f indif):Js am sentence but set aside the Article 72 
vacation proceedings and returned the record for another vacation pro­
ceeding. This subsequent vacation proceediflJ was coooucted 17 :rconths 
after the rehearing and nearly four nnnths after the suspension period 
had run. A<NR again affinned an1 the Court of Military Appeals grante:l 
the appellant' s petition on whether the second vacation proceeding was a 
nullity because it was conducted outside the suspension period. GCNern­
ment appellate counsel arrl ~had taken the novel positio~ that notwith­
standing the suspension period for a time certain, once a vacation pro­
ceeding is held, even if it fails· to canply with elemental due process, 
the runnin:J of the suspension period is tolloo for the entire time the 
case is on a:r:peal. 
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cnuRI' MEM3ERS: Denial of Challenge for Cause 

In United States v. DavenJ??rt, 14 M.J. 547 (ACMR 1 ".}82) , pet. granted, 
M.J. (a-1A 12 November 1982), the Court JtUlst resolve two issues. 

First, did the military judge abuse his discretion in denying a defense 
challenge for cause of a rrember Who exhibited an inelastic attittrle 
tONard the imp:>sition of a punitive discharge. See United Staes v. 
Lenoir, 13 M.J. 452 (CMA 1982). Second, assuning that the judge's ruling 
was correct, was the error waive1 by counsel's decision to challenge 
that member peremptorally, even though he stated that he v.ould have 
exercised his pererrptory challenge against another member had the military 
judge granted the challenge for cause. See United States v. Harris, 
13 M.J. 288 (°'1A 1982). 

EVIDENCE: Striking of Testim:>ny 

In United States v. Williams, 1\CMR 441286, pet. granted, 14 M.J. 230 
(a-1A 1982), the Court will consider whether the military jud-Je violated 
the appellant's rights under the confrontation clause of the sixt.h amerrl­
ment when he refuse:i to strike the testirrony of the allege:i victim of an 
assault with intent to cx:mnit rrurder after that "victim" invoked his 
fifth amendment rights on the witness stand. The witness refuse:i to 
answer defense counsel's questions on cross-examination concerning two 
prior assaults the "victim" allegedly perpetrated upon the appellant. 
The defense col.msel arguea that inquiry regarding the assaults the victim 
had allegedly ccmnittoo urx>n the appellant was necessary to determine if 
atpellant' s actions v.Bre occassionoo by the heat of passion caused by 
adequate provocation. Such a determination could have resul too in a 
finding of guilty to the lesser includoo offense of assault with intent 
to ccmnit voluntary manslaughter. 

EVIDENCE: Mooical Testim:>ny 

JURISDICTICN: Assimilative Crimes Act 

Whether rules allc:Mi.ng admission of expert medical testirrony also 
pennit a physician to testify that a child was physically abusoo by his 
caretaker without justifiable excuse will be decidoo in United States 
v. Irvin, 13 M.J. 749 (AF0-1R 1982), pet. grantoo, --.-- M.J. _ (011\ 12 
Novanber 1982) • '!he Court has also agreed to deternu.ne whether the use 
of the assimilative cri'lles act requires either fonnal judicial notice or 
actual proof of fooeral jurisdiction over the situs of the offense. 

SFNI'EN~: Prior Ccnvictions 

In United States v. Alsup, NCMR 81-3184, certif. for rev. filed, 
14 M.,J. 288 (CMi\ 1982), The Judge Advocate General of the Navy has 
certified the question of Wtlether the a&nissibili ty of a record of sun-
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mary courtmartial is defeate:i \>.here, al though the accuse:i has ....ai ve:i 
the right to counsel at the prior trial, he had never been advised of 
the right to consult with counsel before cl"oosing trial in lieu of non­
judicial punishnent. 

TRIAI.S: Inconsistent Findings 

EVIDlliCE: Credibility of Witnesses 

In trials by judge alone, fe:ieral judges are not pennitte:i to make 
inconsistent firrlings. See Unite:i States v. Mayb.lrg, 274 F.2d 899 (2d. 
Cir. 1960). In United States v. Snipes, AFCMR 2330, pet. granted, 14 
M.J. 296 (CW\ 1982), the Court will decide whether this rule should be 
follo.ved in the situation Where only one witness testified as to the 
accused's guilt of two crimes arrl the military judge aquitted the accused 
of one charge rut mt the other. 'Ihe Court will also decide Whether 
social workers should be allo.voo to bolster the credibility of an allegei 
victim of child Il'Dlestation by COllJ?a.ring her reactions to the reactions 
of other minors whan the social workers believed were Il'Dlested. 

MILITA'RY JUIX;E: Instructions 

EVIDlliCE: Hearsay Statements Against Interest 

In United States v. Dillon, N01R 80-2842, pet. granted, 14 M.J. 299 
( Q.11\ 1982) , several issues arose out of a conviction for involuntary 
nanslaughter Where the death resulted fran the accused' s giving the 
victim a poisomus, noncontrollei substance which he believei, to be 
cocaine. 'Ihe Court will examine both the propriety of failing to instruct, 
sua sponte, on the defense of gooj faith mistake of fact arrl the propriety 
of instructing that the attempted transfer of cocaine v.e.s an offense 
directly affectin;J the person of the victim, as contemplatei by Article 
ll 9(b) (2), T.O-U. In addition, the Court requested briefs on the rule 
which requires corrolx>ration of statements against penal interest which 
exculpate the accused. Mil. R. Evid. 304(b)(3). In this case uncorrol:x>­
rated hearsay statenents' of the dead victim that he had used the accusal 
as a source of cocaine were admittei, but uncorroborated hearsay state­
ments by the dead victim that he also had purchasei cocaine :fran amther 
source during the same time period were excludoo. 

SEARClI AND SEIZURE: Reliability of Infonnant 

'rhe issue pending before the Court in United States v. Tipton, NMR 
16450, oet. granted, 14 M.J. 236 (CW\ 1982), concerns the reliability 
of an infonnant ~was relie<l upon by the CID to obtain a search authori­
zation fran a ccmnarrler. The Court will also lcok at the facts given the 
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ccmnarrler prior to authorizing a search. In Tipton, the informant told 
the CID that he was out to get the accused. The appellant argued that 
this bias should 'have been disclosed to the authorizing official so that 
he could detennine the trustv.Grthiness of the infonnant. In addition, 
ar:pellant' s brief attacks the sufficiency of the details disclosed to 
the authorizin:J official, dealin:J with whether the infonnant was in 
fact reliable and the informant' s lack of prior experience in providing 
information to the CID. 

E\TID~: Rape Shield 

In United States v. Dorsey, 14 M.J. 536 (A01R 1982), pet. granted, 
M.J. ( CM.l\ 1 NovE!l'ber 1982) , the Court will decide whether Mil. 

R. Evid. 412 was .improperly used to excltrle evidence of an alleg-ed rape 
victim's adulterous relationship with aoother man. In Dorsey, the defense 
theory was that the 'W:JfI1an had fabricated the charge after the accused 
had accused her of the adulterous activity arrl spurnro her advances. 
A similar issue is to be addressed in United States v. Elvine, A01R 
441233, pet. granted, 14 M.J. 235 (CMA 1982). In that case, the court 
excltrlro evidence of unusually praniscuous behavior (rrultiple sex partners 
in one night) and the absence of any post-rape trauna. 

MILITARY JUOO'E: Instructions 

In United States v. Cooke, ACMR 441428, pet. granted, __ M.J. __ 
( CMA 12 Noverriber 1982) , the Court will decirie whether an accusro chargerl 
with involuntary manslaughter and drunk driving is entitled to instruc­
tions on the contributory neg-ligence of the victim and on proximate cause. 

INI'ERR)GATION: Right to Counsel 

The Court will decide Whether the military judge erred 'bf ruling 
that the accused voluntarily arrl validly waived his right to counsel 
during interrogation after he had been detained for nine or ten rours 
awaiting interrogation in the military police station and after clearly 
articulating, on three separate occasions, requests for counsel Which 
were denied. United States v. Goodson, 14 M.J. 542 (A01R 1982), ~ 
granted, M.J. (CW\ 15 Nove:nber 1982). 

The Judge Advocate General certifiro the question of whether the 
'Army Court of Military Review was correct in ruling that the accused 
had inproperly been subjectro to the "functional equivalent" of interro­
gation where an accused retracted a request for the aid of counsel during 
interrogation after he was told that if he did not "cop a plea" or "make 
a deal" quickly, he could lose his best chance to make a deal with the 
prosecution. Unitro States v. Hartsock, A.01R 16545, certif. for rev. 
filro, 14 M.J. 282 (Q.1A 1982). 
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INI'ERRJGA.TION: Right to Counsel 

The Court has also agreei to address the question of whether the man­
date in United States v. Mc:Omber, 1 M.J. 300 (CMi\ 1976), arrl Mil. R. Evid. 
305 ( e) , requiring rntice to cnmsel prior to interrogation of a sus}?eet, 
extends to offenses for which the counsel was not originally appointoo. 
United States v. Sutherlarrl, N01R 81-3049, pet. granted, 14 M.J. 282 
(017\ 1982). 
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CASE NOTES 
Synopses of Selected Military, Federal and State Court Decisions 

(!)URI'S OF MILITARY REVIEW DECISIONS 

GUILTY PLF'AS: Rejection of Plea 

United States v. Williams, CM 442055 (30 November 1982) 
A.re: CPI' Rloan 

Williams v.as charged with attemptoo murder of D and aggravated· assault on R 
arisin.:J out of him firing a pistol at their car. He atterrpted to plea:l 
guilty to wron_:Jful discharge of a fireann as a lesser included offense of 
the attercptoo murder. The military judge refuse:l to accept the plea 
because: (1) he thought that the plea of guilty woul<l establish sane ele­
ments of the separate, contested charge; and (2) he anticipatoo having 
tra1ble instructing the manhers on the legal effect of pleas v.hich appeared 
factually in a::mflict. Williams then pleadErl guilty to lesser includoo 
offenses under both charges and argued on appeal that the judge's ruling 
had canpellErl an involuntary plea to the secorrl charge. The court rejected 
this argument and perceived the issue to be Whether the judge abused his 
discretion in rejecting the original plea rather than his canpellin.:J the 
latter one. The coort held that the military judge's first reason was 
unfoundoo but the second reason for not acceptin.:J the plea was legitirrate. 
The effect of this mixture of correct and incorrect reasoning was not 
reachoo by the court because the offense to Which Williams had originally 
pled not guilty was dismissed as multiplicious. 

FEDERAL (!)URI' DECISICNS 

SF.ARQf AND SEIZURE: REOOCTION OF WARRANT 

United States v. Christine, 687 F.2d 749 (3rd Cir. 1982). 

The governnent obtain Erl a warrant to search the defendant's off ices for 
certain specified types of property. The trial jtrlqe held that, although 
there was probable cause to search for sorre evidence, the warrant autmrizoo 
search for items for Which there was no probable cause. Therefore, the 
warrant was overbroad arrl all of the evidence was suppressoo. The govern­
ment appealed and won a ranand for reconsideration. The court held that, 
'1.here it was .rossible to separate those p:)rtions of the warrant suprorted by 
probable cause from those Which were unlawful, the evidence lawfully seized 
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nee:1 not be suppressed. The Third Circuit joined the Fifth, Ninth, an<l 
perhaps the Fourth Circuits in adopting the principle of rerluction of 
search 'Warrants so that only that evidence seized without probable cause 
is suppressed. 

SF...ARCH AND SEIZURE: Hair Sanples 

Appeal of Mills, 686 F.2d 135 (3rd Cir. 1982). 

Mills \\0.S subp::>enaed to appear before a grand jury and produce facial and 
scalp hair for laboratory analysis. The court held that these itans of 
evidence were rrore akin to fingerprints or voice and handwriting exemplars 
than blood samples or fingernail scrapings. They are therefore outside 
the ambit of fourth amendment protection and probahle cause is not necessary 
for their seizure. The court observed that "at tirrEs, constitutional 
distinctions are as thin as a razor's edge," and that a living hair root 
might fall within the fourth amendrrent's protections. 

srA'IUI'E OF LIMITATIONS: Waiver 

United States v. Williams, 6P.4 F.2d 296 (4th Cir. 1982). 

Williams -was tried for first degree murder rrore than five years a~er the 
cannission of the offense. He requesterl, and received, an instruction on 
the lesser included offense of second degree murder, which had a three 
year statute of limitation. He did not indicate Whether or not he wi.shoo 
to waive the statute of limitations as to this offense and -was subsequently 
convicted of the lesser charge. The court held that the statute of limi ta­
tion was -waived by the request for the instruction arrl affinned. A dissent 
argued that Askins v. United States, 251 F.2d 909 (D.C. Cir. 1958), \\hich 
required the disnissal of a conviction for a lesser included offense over 
\\hich the statute of limitations had nm, 'Was indistinguishable. It was, 
according to the dissent, only in situations \'where the statute of limitations 
hcrl alro run as to the offense urnn which the indictment was based, that a 
failure to object \t.Ould constitute a waiver. In Williams there was no 
statute of limitations as to the greater offense. 

EVIDENCE: Pennissible Inference; Sufficiency 

Cosby v. Jones, 682 F.2d 1373 (11th Cir. 1982). 

Cosby w:i.s convicted of burglary based on a pennissible inference instruc­
tion, the inference arising fran evidence that he p:twne:l stolen property 
two days afer it was taken in a burglary. No other evidence connecte:l 
Cosby to the burglary •. Despite· sane "distant Supreme Court prece:lents" on 
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point, the carrt held that this inference alone will rnt satisfy the consti­
tutional starrlard of proof beyond a reasonable doubt in the absence of 
sane corroborating evidence. Habeas corp.is relief was therefore granted. 

SI'ATE DECISIONS 

EVIDENCE: Rape Shield 

State v. Younger, 295 S.E. 2d 453 (N.C. 1982) 

Younger v.e.s triErl arrl convicted of rape. Prior to trial, the prosecutrix 
had made inconsistent statenents concerning the time of her rrnst recent 
sexual encounter with a third person prior to the allege:i rape. The oefense 
rought to elicit both of these statenents.to impeach her by prior inconsis­
tent statements, but was precludErl by the applicable rape shield statute. 
Although none of the four exceptions to that statute provided for crlmission 
of prior statemmts about an independent act of sexual intercourse, the 
coort reversed holding that the statute was not designErl to "shield the 
prosecutrix :Eran her own actions \<filich have a direct bearinJ on the allegro 
sexual offense." 

N:JI'ICE 

Readers \<IDo desire cq:>ies of unpublishErl military decisions in case 
N:>tes may obtain then by writing case Notes F..ditor, The Advocate, U.S. Anny 
Legal Services Agercy, Nassif Buildin:;, 5611 Columbia Pike, Falls Church, 
Virginia 22041. 
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rn TIE RECORD 

or 

Quotable Quotes from ActuaZ 
Records of TriaZ Received in DAD 

(Acruserl on the stand testifying about a charge of indecent assault) 

J\CC: I started messing with her hair ana everythin::J, and then that's 
. When I toucherl her on her hind leg and then . I touched her on her 

front leg, you know, and then that's v.hen she slapped me. 

* * * 
MJ: Nc:M, knowing and understanding the differences between a trial 

with rnerrrers, and a trial hy jmge alone, What is your request? 
What are you desires? . 

ACC: Trial by a lawyer, Your Honor. 

* * * 
OC: I)) you know PFC A's .. reputation in reference to sex? 

WIT: Very much so I wc.uld say. 

OC: What kind of reputatioo does she have? 

WIT: I would say a very low starrlard. 

OC: What does that mean? 

WIT: Say again, sir? 

OC: What does that mean when you say that she has a low starrlard? 

WIT: I mean everybody got it except me I would say. 

* * * 
'It':: Did [the accusooJ assault you during that time? 

WIT: No, he just grabbed me arrl threw me in the locker. 

* * * 
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(Defense Counsel to merriber during voir dire) 

OC: Aside fran Vietnam, sir, is this you first time in Gernany? 

* * * 
("U announcing that accused was guilty of aggravated assault with a 
means likely rather by than intentional infliction as had reen allegen) 

MJ: To explain my findinqs, I din not find that qrievous bodily hann 
was actually inflicted. Although tl-tey [razor cuts] are long, 
they weren't that deep, and the doctor's stipulated testirrony 
reflects that they went only through the fat layer, and the vic­
tim here as shewn by the photographs and in court is a rather 
ptrlgy young lady, and I think had quite a layer of fat to protect 
her. 

* * * 
~U: Do you have any questions about any of your rights to counsel? 

ACC: No, Your Ibnor. 

MJ: Okay. By Whan do you desire to be represented here today? 
(A pause.) 

MJ: \Vho do yoo want as your counsel? 

ACC: Major B. 

MJ: Okay. Wien did you decide you wanted Major B. 

ACC: About two days ago, Your Honor, When Captain R. [detailed counsel] 
spoke to rre on the phone and told rre that there was ro way he could 
get me off and that I was guilty no natter what. 

* * * 
TC: But he didn' t say if you report your divorce I ' 11 tell everylxxfy 

you -- you're a harosexual. 

WIT: He said he'd kill rre, sir, that's even worse. 

* * * 
MJ: Yoo say you're innocent, yet five people sv.Qm that they 

SCM you steal a. watch. 

ACC: Your Honor, I can produce 500 people Who didn't see me steal it. 
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