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We encourage readers of The Advocate to submit articles pertaining 
to legal issues which are of particular impor~ance to trial defense coun
sel and warrant examination in the pages of this journal; your contribu
tions, comments, and suggestions can only heighten The Advocate's re
sponsiveness to the problems associated with defending clients before 
courts-martial. 
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CPENING STAIDENTS 

O/Jerview of ·contents 

In the last issue of The Advocate, we reinstituted the ''Proposed 
Instruction" feature, am. a.nrn.mced our intention to regularly p.lblish 
sample instructions on findings Which have been endorsed by civilian 
courts. This issue's lead article explores in greater detail the in
finnities of the military camterpart to the entrapnent instruction 
presente:I in the first installrnent of that feature, am. should assist 
trial defense eotmsel in urging the military jtrlge to substitute the 
suggeste:I instruct.kn for the starmrd explanation of entrapnent 
found in prra. 6-8, Department of Arrrr:f, Parrphlet No. 27-9, Military 
Judg~' Guide (1969) • In the secon:l article, Mr. Dcnald A. Tinm 
reviews the judicial interpretations of Article 31 (b), u::MJ, aOO. 
concludes that there is oo "urrlercover exception" to that provision 
Which enables the govemrent to circunvent statutory warning require
ments by enploying covert investigators. our seriatim analysis of 
the exceptions to the Fourth Amendment' s warrant requirerreit con
tinues with the fourth installrnent of "Search am. Seizure: A Primer," 
in Which the staff examines "hot pursuit." Finally, we are intro
ducing a feature designed to assist our readers in resolving the 
various ethical dilennas which o::>ntinually cx:nfront the criminal 
defense attorney. In the first installment of "Ethics Round Table," 
the staff addresses the probleus stenrning fran an accused' s decision 
to falsify his testinony. 

Preview 

The upcaning edition of The Advocate c:rnt>rises prrt one of a 
two-part synposiun on the guilty plea. The frequency of uncontested 
courts-martial warrants a concerted examination of· the many problertB 
arising fran the client's decision to plead guilty: hopefully the 
synpJsium will assist trial defense camsel not only in infonning 
accused of the o::>nsequences of that course of action, but in pro
tecting their legal rights as well. 
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A CALL FOR A Nm EN1'RAPMEN1' INSTROCTION: BANISHING THE 
"REA.SONABLE SUSPICION" INI'ERLOPER 

by Captain Steven T. Cain* 
and 

Captain Robert L. GallCl)J)ay** 

Acco~ ·to the m:>del military instruction on entrapnent, 1 the 
governnent may reb.lt the defense by s}'¥)',\fing that its agents reas:mably 
suspected that the accused w:iS predisposed to ccmni.t the cha..rged offense: 
it is not necessary to sho..r that he w:iS in fact so predisp:>sed. 'lhus, 
the Military Judges' Guide provides that - - 

even if the original stggestion or initiative did 
not cane from the acaised, yo.i nay nevertheless fini 
that he Wis rx:>t entrapped if you are satisfied beyon:l 
a reasonable doubt that the agents of the Governnent 
had rea.s:mable groonds to believe or suspect that the 
accused \68 already engaged in the same type of crim
inal activity or business or was aba.lt to becane so 
engaged.2 

The instruction foaises on the governnent agent's belief of the acaised's 
culpability rather than the latter's predisposition to canmi.t the alleged 
offense. 'lhus, if erroneo.is yet reasJnable infonnation prarpts the .[X)lice 
to entice a servicemercber to camrl.t an offense, he canoot raise the defense 
of entrapnent: neither his lack of criminal predisp:>sition nor instances 

*An action attorney at the Defense Appellate Division and an Associate 
Editor of The Advocate, Captain Cain received a B.A. from Loyola Univer
sity of the South and a J.D. from the University of Maryland School of LCl)J). 

**A former action attorney at the Defense Appellate Division and Associate 
Editor of The Advocate, Captain Gallawa.y received a B.A. from the Univer
sity of California at Davis, a J.D. from Hastings College of Law, and a 
M.L.T. from Georgetoum University Law Center. He is currently employed 
by the lauJ firm of Diepenbrock, Wulff, Plant, and Hannegan, in Sacramento, 
California. 

1. See Department of Arrrry, Panphlet No. 27-9, Military Judges' Guide, 
para. 6-8 (196~) [hereinafter cited as Military Judges' Guide]. The 
entraprent instruction is based on United States v. Mailenn, 8 US01il\ 286, 
24 om 96 (1957). 

2. Id. 
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of Ol/erreachi1'l3 by the police W'Ollld ne:Ja,te his culpability under that 
theory as it is expounded in the Military Judges' Guide. This con::ept 
is contrary to the nodern vie,., of the entrapnent defense. 

The Develogrent of the Entrapnent Defense 

The entrapnent defense evolved fran the early "decoy letter" cases, 
in wnicn cne finds the genesis of the "reasooable suspicion" cneory 
reflected in the nodel military instruction. Ib.vever, "reasonable suspi
cion" by governnent agents that an individual is engaged in criminal 
activity w:i.s only intended to justify initial gOl/ernnental irquiries 
into the in:iividual's predisposition: it did not constitute license for 
overbearing governnent corruct. '!bus, in the first such case to reach 
the Supreme Court, 

[ t]he official, suspect.ing that the defendant was 
engaged in a business offensive to good m::.rals, 
sought infonration directly fran him [ throogh 
the use of a decoy letter]; and the defendant, 
resp:mding thereto, violated a law of the United 
States by using the rca.ils to oonvey such infonra.
tion, arrl he cannot plead in defense that he would 
not have violated the law if irquiry hcrl not been 
made of him ty the gOl/errment official.3 

The theory of entrapnent 'W'Ould not have been an issue in that case since 
there was no gOl/errmental cajoliIB involved, arrl the accused immediately 
resp:mded to the official's first overture. Nonetheless, the Supreme 
OJurt reco:1Ilized the gOl/errment's right to invite an individual to camnit 
crime ba.sed on its suspicion that he was criminally culpable. 

The origin of the entrapment theory in federal jurisprudence can be 
traced to WOo Wai v. United States. 4 Governnent agents enticed Woo Wai 
into illegally transporting aliens into the country, hopiIB that they 
coold use the threat of prosecution to elicit infonra.tion fran him. 
Because there was no "evidence that, prior to the ti.me! wnen the detective 
first approached Woo Wai, any of the defen:iants had ever been engaged in 
the tmlawful :i.np:>rtation of illegal aliens, or had ever camtl.ttErl or 

3. Grimn v. United States, 156 U.S. 604 (1875) (enphasis addErl). 

4. 223 F. 412 (9th Cir. 1915). 
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tbJught of canm:ittin3 any offense against· the immigration laws, ..5 the 
goverrnrent' s conduct constitutei entrapnent. 

In woo Wai, the crurt cite:i public policy as a justification for the 
entrapnent defense. Reasonable suspicion was never intendei to enable 
governnent agents to excessively entice an individual until he agrees to 
engage in criminal conduct. Incjeei, the Eighth Circuit, in C.M. Spring 
Dr:ug co. v. United States,6 definei the intended sccpe of reasonable 
suspicion by noting: 

It is "Well settled by the decisions of the Supre:re 
Court of the United States, we think nr::M miversal
ly follONed in the several circuits, that ~ere the 
government, through its agents, has reasonable cause 
to believe that the law is bein;J violate:i by the 
defendant, they rra.y legally entrap the defendant 
by decoy letters or by pretended purchases. 

None of the early judicial decisions ever intimated that "reasonable 
suspicion" justifies anything :rcore than the initial offer to canmi.t 
crirre. The goverrrnent's tactics were thereafter "Weighed against the 
ac01sed's actions under an objective, "reasonable nan" starmrd: if the 
ac01sei readily joined in illegal conduct, his ready ao::iuiescence dem:m
strate:l that he was prooisposed to canm:i t the crime. On the other han:i, 
at sane point governm:mt conduct becanes so outrageous that the courts 
would cite public policy reasons for exonerating the ac01sea on the 
msis of the entraµnent defense.7 The practice of focusing the entrapnent 

5. ~· at 414. 

6. 12 F.2d 852, 856 (8th Cir. 1926). 

7. The defense was not unifonnly treated as it developed in the various 
state cairts and fooeral circuits. Sane jurisdictions follcwed the 
strict "public policy" approach and analyzed the goverrrnent conduct for 
outrageousness. other courts ignored outrageous govemnent corrluct as 
long as the government had "a reasonable suspicion" that the target was 
criminally predisposea. In Vaccaro v. Collier, 38 F.2d 862 {D. et. ID. 
1930), there appears a sophisticated mixture of both fonns of analysis. 
Governnent agents had iooucea the sale and transportation of narcotics. 
The court relied heavily on the "reasonable suspicion" justification for 
the initial contact, finding that "if the person so entrapped was • • • 
reascnably suspectoo of having violatoo the law, such ccnduct on the 
part of the officer is lawful." Id. at 870. Nevertheless, "reasonable 

(ccntinued) 
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defense on the reasonable suspicions of governnent agents crept into 
federal cases durin;J the 1920's. For example, in United States v. 
Certain Quantities of Intoxicating Liquors,8 a federal court held that 
one of two oonditicns nust exist before the entrapnent defense is ren
dered inapplicable: the accused nust initiate the crpninal undertakin;J, 
or the p:>lice officers instigating the offense nust f~~ly suspect 
that the accused is engaged or abo.lt to becane engaged in the criminal 
activity. This mncept was eooorsed by the Eighth Circuit in C.M. Spr:in;J 
D~ Co. v. United States9 ani St. Clair v. United States.10 'lhese o
pinions echoed earlier (al~ less strongly \IOrded) opinions by the 
Seoomll am Sixth circuits.12 These cases, hotlever, were l'X)t. the 
only intexpretations of entrapnent: other theories focused on the sus
pect' s predisp:>sition as well as the character of the police c::xnluct.13 

The Decline of "Reasonable Suspicion" In Federal Courts 

It was not until 1932, in Sorrells v. United States,14 that the 
Supreme Court att61¢ed to establish unifonn federal law in this area. 
Altb:>ugh the Court recognized the entrapnent defense in Sorrells, it 
failed to mentioo the concept of "reasonable suspicion" arrl instead 

7. Cootirued. 

suspicion" \IOUld l'X)t. justify puttin:J a suspect "under arr:t fonn of extra

ordinary te:tl'tation or indu:::em:?nt" because "[p]wlic p:>licy and fair 

play forbid goiD;J to su:::h an eKtrane. The question, therefore, is always 

one of de:Jree." Id. Cf. State v. Neely, 300 P. 561, 565 {M:nt. 1931), 

\tthere the coort focused on the particular nature of the suspect's mind 

rather than the suspicions of ·the police. '!he early develqxnent of the 

law of entrapnent was rrarked with an exploration of different theories. 


8. 290 F. 824 {D.N.H. 1923). 

9. C.M. Spring Drug Co. v. United States, supra note 6. 

10. 17 F.2d 886 (8th Cir. 1927). 

11. lilcadarco v. United States, 280 F. 653 (2d Cir. 1922). 

12. Billingsley v. United States, 274 F. 86 {6th Cir. 1921). 

13. See note 7, supra. 

14. 287 U.S. 435 {1932). 
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focusErl u:EXJn the accuserl's lack of prErlisp:>sition1 only Justice Roberts, 
in his concurring opinion, oonsiderErl the conduct of the police agents 
to be relevant. This dichotany in the theory underlying the entra:pnent 
defense has oontinuerl in the Court £ran 1932 until today, with ,the major
ity opinions oot.ing that the accusErl 1 s actual prErlisposition is the 
focus of the defense and the ccncurring and dissenting opinions calling 
for an examination of police conduct.15 Thus, after a develc::pnental 
period during ....tiich the federal coorts endeavorErl to analyze the accusErl's 
misconduct in conjunction with the practices enployErl 'by the ?Jlice, the 
Court split the concept: sane Justices focused al.rrost exclusively on the 
accused's criminal predisposition, ....tiile others were prinarily concernErl 
with the nature of ?Jlice misc<niuct. Alt.l'ough sorrells did mt mention 
the concept of reasonable suspicion, it was inooq:orated in sane federal 
decisions. In Weathers v. United States,16 the Fifth Circuit noted 
that police may approach saneone "reliably reportErl" to be violating 
the law. In Heath v. United States,17 the Tenth Cirruit confidently 
roted that ?Jlice officers cannot furnish a person with the OP:fOrtunity 
to ccmnit a crirre unless they have reas:nable grounds to believe that he 
is engaged in unlawful activities. In Lunsford v. UnitErl States, 18 the 
Tenth Circuit reaffinnai the reasonable suspicion test. 

) 

Notwithstanding the continued vitality of the test in 60m! ferleral 
opinions, it has been consistently igoored 'by the supreme Coort. Both in 
Sheman v. United States and UnitErl States v. Russell, the majority opin
iom focuserl en pr:Erlisposition. LikMse, in Hamptoo v. UnitErl States, 
none of the three opinions mentions reasonable suspicion as a relevant 
factor. 'The p:>sition of reas:>nable suspicicn in the entrapnent defense 
has conse::iuently declinerl in federal jurispruience and has been increas
ingly criticizErl. Courts repeaterlly note that the sole test for entra
pnent, especially after Russell, addresses the accused's prErlisposition 
rather than the standard of conduct exhibitErl 'by police. As notErl by 

15. See Sheman v. United States, 356 U.S. 369 (1958): United States v. 
Russell, 411 U.S. 423 (1973)1 Harcpton v. United States, 425 U.S. 484 
(1976). See also, Gallaway, Due Process: Objective Entraprent 's Trojan 
Horse, 88 Mil.L.Rev. 103 (1900). 

16. 126 F.2d 118 (5th Cir. 1942). 

17. 169 F.2d 1007 (10th Cir. 1948). 

18. 200 F.2d 237 (10th Cir. 1952). 
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the Ninth Circuit in United States v. Benveniste,19 the crucial question 
is ~ether governnent officials inplanted in the mind of an inn:>cent person 
the dispositicn to ccmni.t-the offense am inducoo its ccmnission in order 
to prosecute him. The Court of Appeals for the District of Cblumbia like
wise recognizai that the legality of {X>lice in~ement is determined by 
referrin; to the accusoo's general intention or prwisposition to ccmni.t 
the type of crin'w:! solicited.20 When the acaisoo raises entrapnent, the 
goverrment must prove that he v.as preiispJSoo. If the prosecution su:x:ess
fully shoulders this burden, other governnental activity is irrelevant.21 

Many circuits have abandoned the re:::iuirement that agents trust first 
suspect an individual before they nay approach him. In United States 
v. Williams,22 the Ninth Circuit notoo that the "reasonable suspicion" 
re:::iuiranent adds nothing to the entrapnent protections afforde:l by SUprane 
Court decisicns. Rather, it is the acaisoo's predisposition, \toh.ether 
kncwn or unkncwn to the governnent agents, that is the central issue in an 
entrapnent defense. Also, in United States v. SWets,23 the Tenth Circuit 
overruled Ryles v. United States24 and Heath v. United States,25 \tbich had 
requiroo a sb::Ming of prior suspicion. Instead, the Tenth Circuit held 
that ~en entrap-rent is raised, the governnent neoo not sho,.r that its 
agents had prior suspicicn in order to rebut the defense. This is especi
ally significant to military practitioners, because the Court of Milita.Iv 
Appeals citoo both Ryles and Heath as auth:>rity in McGlenn.26 The First,27 

19. 564 F.2d 335 (9th Cir. 1977). 

20. Wager v. Pro, 572 F.2d 882 (C.A.D.C. 1976). 

21. United States v. Rosner, 485 F.2d 1213 (2d Cir. 1973): cert. denied, 
417 U.S. 950 (1974): see also Whiting v. United States, 321 F.2d 72 (1st 
Cir. 1963). - - 

22. 487 F.2d 210 (9th Cir. 1973). 

23. 563 F.2d 989 (10th Cir. 1977). 

24. 183 F.2d 944 (10th Cir. 1950). 

25. 169 F.2d 1077 (10th Cir. 1948). 

26. United States v. ~lenn, supra note 1 (discussoo infra). 

27. Unit~ States v. Rodrigues, 433 F.2d 760 (1st Cir. 1970): cert. 
denioo, 401 u.s. 943 (1971 >. 

153 


http:McGlenn.26
http:irrelevant.21
http:solicited.20


Fourth,28 Fiftb,29 arrl Ninth30 Circuits have also rejected the "reason
able suspicicn" rEqU.iranent. 

The vi0.\T that entrapnent can be defeated by shcJ..ling that the i;olice 
reascnably suspected the accused, re;Jardless of his actual predisi;osition, 
has also been criticized. In United States v. Walton,31 the Ninth Circuit 
oourt wrote: 

There is lan;JUage in one decision of this crurt 
tending to support the view that the critical 
predisp:>sition inquiry is \thether the officers 
had reasonable grourrls to believe the accused 
had a predisp:>sition to canmit the offenses of 
this kind. See Trice v. United States, 211 F.2d 
513, 516 (9th Cir. 1954). The nore recent deci
sions, however I in OOlding that burden of proof 
to negate entrapnent is on the Governnent, 
establish that the critical issue on the predis
p:>sition facet of that defense is not Whether the 
officers woo induced the acrused had reaoc.oable 
groonds to believe he had soch a propensity, but 
whether he did, in fact, have such a propensity. 

Also, in United States v. McClain,32 that same coort noted that at one 
time it was ccosidered prcper for goverrrnent agents to shcJ..l thrcugh 
hearsay that ¥.hen the agent attatpted to b.ly d:i;u3s, he had re:isonable 
groonds to believe that the accused was engaged in criminal activities. 
With re;Jard to that means of rebuttin;J entraµnent, the court said: 

28. United States v. DeVore, 423 F.2d 1069 (4th Cir. 1970), ce:rt. denied, 
402 u.s. 950 (1971). 

29. United States v. Jenkins, 400 F.2d 1198 (5th Cir. 1973), cert. 
denied, 414 u.s. 913 (1973). 

30. United States v. Martinez, 488 F.2d 1088 (9th Cir. 1973). 

31. 411 F.2d 283, 291 at n.12 (9th cir·. 1969). 

32. 531 F.2d 431, 435 (9th Cir. 1976). 
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If there be any reasonable rationale for this 
rercarkable exception to the hearsay doctrine, we 
have lX)t found it • • • • We doobt that this 
notioo. is valid today: it is not the state of mini 
of the governnent agent that is i.mp:>rtant • • • it 
is the predis~sitioo. of the defendant to camrl.t 
the offense.3 

Whether treated as a prerequisite for governnental attatpts to solicit 
offenses or as a maans to rebut entrapnent, the reasonable suspicion 
test has the same result: it denies the defense to an accused who is 
lX)t criminally predisposed. The procedural issue of whether the test is 
a con:lition precErlent or a matter in retuttal does lX)t dlange its effect. 
With regard to the "reasonable suspicion" test, hCJ.tlever, one fact is 
clear: it has never been recognized by the Suprare Court an:i the weight 
of m:xlern federal aut.OOrity is against it. 

TOO Decline of ''Reasonable Suspicioo." In The Military 

In Mc:Glenn, the cornerstone of the m:xlel instruction in the Military 
Judges' Guide, the crurt confinErl its analysis of entrap:nent to the 
suspicions of the goverrurent agents. In supp:>rt of this test, the Can:-t 
reliErl heavily on federal cases prErlating Sorrells: consequently, the 
Court' s interpretation of the defense was based on judicial opinions 
which \tJere losin:J favor. The accusErl in Mc:Glenn, \ttho was charged with 
nerijuana offenses, admittErl that on at least t'WO p:-evious occasions he 
had purchased the coo.traband. Despite this admission, the Court held 
that "[s]uch evidence is an insufficient substitute for a showirg that 
Governnent agents had reasonable grounds to suspect the accused prior to 
the instant offense. 11 34 

The co..irt unduly emphasized the "reasonable suspicion" theo:ry, a 
a:>ncept originally intended merely to justify the initial approach by 
the govemnent agents rather than to canprise the foundation of a defense. 
Judge La.timer's dissentin;J opinion in Mc:Glenn fourd no entraproont. His 
laJal reasoning accords with Yklat is raJardErl as the better vie.i1 expounded 
in post-Sorrells federal cases, and he described the subjective test by 
statin;J: 

33. Id. 

34. United States v. t-k:Glenn, supra note 1, at 294, 24 CMR at 102. 
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It just does not s:nmfi lo;ical to me to say that 
a person is innocent of an offense if he is in
veigle:i into ccmni.tting a crime by an agent ~o 
does not kn<M his reputation but, if he is reputed 
to be a violator under the same facts, he is guilty. 
To me, he is either entra~ or he is IX:1t. If 
there has been sane sort of an imlcarent, the 
question is whether it am:>unts to entrapnent.35 

'!his is, in fact, the view supporte:i by the nost recait military and fe:ieral 
cases. Since Mc:Glenn, the Court of Military Appeals has never held that 
"reasonable suspicion" by govermient agents would deny the defense to an 
other#ise entrapped aca.ise:i, altl'Dugh several intennediate appellate co.irt 
decisicns Pfior to Unite:i States v. Heru::i36 have relie:i on the analysis 
in Mct;lenn. 37 

In three decisions, beginning with Henry, the Court of Military 
Appeals inferentially overrule:i the "reascnable suspicion" theory. There, 
an infonnant repeatedly attenpte:i to purchase ISD fran the accuse:i O'Ver a 
pericrl of several days. Although the entrapnent defense was thereby place:i 
in issue, the Court did mt examine the infonnant's reasons for seeking 
out the accuse:i. The Court affinne:l the conviction l:::a.sed solely on a 
showing of predisposition resulting fran another sale by the accuse:i 
several days after the one underlying the charge. In Unite:i States v. 

35. Id. at 296, 24 CMR at 104. 

36. 23 USCM\ 70, 48 CMR 541 (1974). 

37. In United States v. Butler, 41 CMR 620 (ACMR 1968), the coort actually 
found that the accused was not predispose:i to carrnit the offense, which was 
the creative design of the infonnant. Yet, rather than reverse due to lack 
of predisposition, the court chose to hold that reversal was require:i be
cause the gO'Vernment agent had ro "reasonable suspicion" that the aca.ised 
was involve:i in selling hashish. Likewise, in United States v. Walker, 47 
CMR 797 (OCMR 1972), entraprent v.a.s fOlllld due to the extrane harassment of 
the accuse:i by the infunna.nt in the absence of any evidence that the ac
cused was pra:lisposed. Rather than basin:} their reversal on a laCk of 
pre:iisposition, the court reversro l::asro on a failure to shoN i:rior "reason
able -suspicion." The unfortunate inference was tliat, had an infomant gone 
to the CID and ·untruthfully said the accuse:i was a narcotics dealer, the 
co.irt v.ould have furgiven the infonnant' s outrageo..is corrluct, arrl convicted 
the otherwise innocent accuse:i. 
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Hebert,3_8 the Court indicated its abarrlonnent of the "reaoonable suspicion" 
test even nore clearly. In that case, the inforna.nt approached the aca.ised 
am requested marijuana. The accused apparently agretrl but t.Nas unable to 
procure the drug arrl later asked the infonnant to try to get sane for him. 
The infonnant took the accused's m:ney arrl apparently secured sane narijuana 
fran the gcrvernnent. He then asked the accused to sell a fQrtion of this 
ccntrabarrl to another agent. The accused readily agreed. The conviction 
was affirmed on the basis of preiisp::>sition, arrl the Court did mt mention 
Why the infonnant initially approache:i the aca.ised. Also, in Unite:i 
States v. Garcia,39 the Court affinred the aca.ised' s conviction basal 
on his predisp::>sition as irrlicated by his reaiy willingness to sell rcari 
juana. Again, the Court did not mention v.tlat prcnpte:i the infonnmt to 
make the initial irtjuiry. In Garcia, the Court specifically foa.ised on 
the aca.ised' s predisIX>Sition rather th.an the ccnduct of the governnent 
agents, noting: 

The defense of enttapnent is not predicated UfOn the 
degree of covert fOlice involvenent in the criminal 
activity of the aca.ised: rather, it is rooted in the 
concept. that Govermient officers cannot instigate the 
caamission of a crime by one Who would othe.rwise ranain 
law abiding. Consequently, the focus of the defense is 
not upon the Governnent agent l:ut upon the accused's 
intent or predisfQSition ••• to carrnit the criJre.40 

'Ihe Court's shift :fran the "reasonable suspicion" test to the test 
which is nore widely follo,.,red in federal co..irts t.Nas confinned by the 'Ar:rrrI 
Court of Military Review. Thus, in United States v. BlaCk, 41 the latter 
tribunal noted that: 

While not expressly overruling Md3lenn' s focus on the 
governnent' s activity as it bears on enttapnent, the 
Court of Military Appeals, by follONing the federal 
courts, has clearly shifted the focus to the predis
{X)sition of the aca.ised. The Coort of Military 
Appeals also appears to have di scarde:i the earlier 

38. 1 M.J. 84 (CMA 1975). 

39. 1 M.J. 26 (CMA 1975). 

40. Id. at 29, quoting United States v. Russell, supra note 15, at 429. 

41. 8 M.J. 843, 846 (ACMR 1980). 
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requiranent that the Goverrment nust have a reas:>n
able suspicion of the accused's criminal disposition 
prior to his solicitation. 

Interesti33ly, the "reasonable suspicion" theory created in Mc:Glenn 
has historically hampered the goverrment rrore than the defense. The fact 
that it nay nevertheless seriously impinge up:n the accused's prospects of 
successfully asserting the entrapnent defense, however, is derronstrated in 
United States v. Silver. 42 There the Ant¥ Court of Military Review, follcw
ing Mc:Glenn, held that "[t]he critical issue [is] whether, at the time of 
solicitation of appellant by [the infonnant], the agents of the GoverlTCIE!nt 
had a reasonable belief or suspicion that appellant v.as engaged in the 
camni.ssion of a crime • • • or was about to do so. ,.43 Fortunately for 
that appellant, Henry had mt yet been decided, an:l the Court reversed the 
ccnviction because the only evidence of "reasonable suspicion" was a hear
say statem:mt given nine days after the offense. The Court held that the 
out-of-court statement irxlicating that t.he aco..tsed was a dealer with syndi
cate ccnnections would have been admissible to sh.ov.r 11reascnable suspicion" 
if it had cane to t.he attention of the governnent prior to the offense. 
It would not have been admissible to prove the truth of the natter asserted, 
for "[i]f offered to ~ate appellant's testimony at trial it v.as, iooeed, 
inadmissible hearsay." 

TONard A NaN Instruction 

The current military entra:EJYent instruction,45 as well as its prop:>sed 
revision,46 incorporates the "reasonable suspicion" test. Defense counsel 

42. 39 CMR 767 (ACMR 1%7). 

43. Id. at 769. 

44. Id. 

45. See note 1, supra. 

46. The prq:osed instruction affords the prosecution the best of both 
w::>rlds. In addition to pennitting the goverrnnent to remt the defense by 
shoNing actual predisfl:)Sition, the governrrent would fully defeat the de
fense by showi?g that the agaits rrerely had a reasonable suspicion of that 
criminal involvanent. The prcposed instruction will provide, in i;:art: 

(continued) 
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sh:Juld object to these instructions on the groonds that they are unsup
IX>rted by arrl contrary to both military and federal criminal law. The 
defense coonsel should also prcpose a substitute \lffiich benefits his 
client an::1 avoids the legal failings of the m::>del military instruction. 
One su:h instruction is presente:i in the F,ndix, arrl has been cited 
with approval by various federal ccurts.4 It reduces the risk that 
the acrused will be convicted not UIX>n his guilt or predisposition, rut 
upon the governnent agents' willingness to testify that they "rearonably 
suspected" that the accused -was guilty. 

46. Continued. 

[t]he defense of entrapnent does not exist if the 
original suggestion or initiative to camni.t the of
fense came fran the accused. However, even if the 
accuse:i did mt suggest or initiate the mlawful 
activity, you may still find· that there was not 
entraprrent if the governrrent agents had reasonable 
grounds to believe or suspect that the accused was 
involved or was about to be involve:i in similar 
criminal con:iuct. Entrapnent can also be defeated 
by showing that the accused had a predisIX>sition or 
inclination to camni.t the offense • • • • See 
Department of Arrrr:f, Panphlet No. 27-9, Milit:a'iY 
Judges' Guide, para. 6-8 (Prcposed Draft 1981}. 

47. See, ~· United States v. Szycher, 585 F.2d 450 (10th Cir. 1978); 
United States v. Shaw, 570 F.2d 770, 771-772 (8th Cir. 1978); Joyner v. 
United States, 547 F.2d 1199, 1201 (4th Cir. 1977); Willis v. United 
States, 530 F.2d 308, 310-311 (8th Cir.}, cert. denied, 429 U.S. 838 
(1976); United Sta~s v. Gardner, 516 F.2d 334,. 348 (7th Cir.}, cert. 
denied, 423 U.S. 861 (1975). See also United States v. Johnson, 590 
F.2d 250, 251, ~ rehearing, 605 F.2d 1025, 1027 (7th Cir. 1979) (~ 
bane}. The instruction is extracted fran Devitt an::1 Blackmar, Federal 
Jury Practice and Instru:tions (3rd ed. 1977). The recanmmde:i instruc
tion also appears in 13 The Mvocate 114 (1981). 
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Ag>endix 

The [accused] asserts that he ...as a victim of 
entrap:nent as to the offense charged [against hlm]. 

Where a person has oo previous intent or pUJ:lX>Se 
to violate the law, but is induced or persuaded by 
law enforcement officers or their agents to camd.t 
a crime, he is a victim of entrapnent, arrl the law 
as a matter of policy forbides his conviction in such 
a case. 

on the other hand, where a person alrecrly has the 
readiness and willingness to break the lCM, the 
mere fact that g01Ternnent agents provide what 
appears to be a favorable opµ:>rtmity is not entrap
ment. For example, when the governnent suspects 
that a person is engaged in the illicit sale of 
narcotics, it is not entrapnent for a government 
agent to preteni to be saneone else arrl to offer, 
either directly or through an infonner or other 
decoy, to purchase narcotics from the suspectai 
person. · 

If, then, the [court] sh:luld firrl beyoni a 
reasonable doubt fran the evidence in the case that, 
before anything at all occurred respecting the 
alleged offense involved in this case, the [accused] 
was ready and willing to camn:i.t crimes such as are 
charged [against him] whenever opportunity was 
afforded, ani that government officers or their 
agents did no nore than offer the opportunity, then 
the [court] should find that the [acmsai] is not a 
victim of entra.fire!lt. 

en the other hand, if the evidence in th:! case 
should leave you with a reaoonable doubt whether 
the [acmsai] had the previous intent or purpose 
to carmit an offense of the dlaracter charged, 
ap:lrt fran the inducaoont or persuasion of sane 
officer or agent of the goverrment, then it is 
yair duty to find him not guilty. The burden is 
on the governm::mt to prove beyoni reas:mable doobt 
that the [accusai] was not entrapped. 
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CCM:.Rl' AGENl'S AND '!HE "UNDERCOVER" EXCEPTION TO ARTICLE 3l(b), lOU 

by M:t>. DonaZd A. Timm* 

I. Introducticn 

In an effort to obtain iocr.i.mi.natory infonnaticn fran a suspect, 
military policemen ccnm:nl.y arploy undercover or covert investigators. 
kly att.enpt to introdu:::e this infonnaticn at trial throu:jh the covert 
agent's testirocny raises the question of Wh~ther the prosecution rrust 
sho.tr that rights warni.D:Js \\'ei:'e administered pursuant to Article 3l(b) 
of the Unifonn Cl:>de · of Military Justice.l J\ review of military and 
civilian case law indicates that, despite dicta to the oontrary, there 
is no "urnercover exception" to Article 31 's wami03 requiranents, and 

·a sh:Jwin;J that the accused \tta.S advised of his rights is a prerequisite to 
the admission of any ioculpatory statanents he relate:i to covert agents. 

*Mr. Tirrrm is a member of the bar of the Iowa Supreme Court, the United 
States Supreme Court, the Court of CZaims, the Distriat of CoZumbia and 
8th Cirauit Courts of AppeaZs, the United States Court of MiZitary AppeaZs, 
and the Army Court of MiUtary Review. He has nearZy 14 years experienae 
in the miUtary justiae system. The author wishes to aaknowZedge Mr. 
Watter A. Smith, formerZy of the Navy AppeZZate Review Aativity, whose 
·anaZysis of many pre-1975 aases is inaorporated .in this artiaZe• . 

L Article 31, Unifonn Cl:>de of Military Justice, 10 u.s.c. §831 (1976), 
[hereinafter cited as UCMJ] provides in pertinent part: 

(b) No person subject to this code shall in
terrogate, or request any statement fran, an ac
cuse:i or a person suspected of an offense without 
first infonning him of the nature of the accusa
tion and advising him that he does not have to 
make any statanent regardinJ the offense of which 
he is accused or suspected and that any statement 
made by him may be used as evidence against him 
in a trial by court-martial. 

* * * * 
( d) No statement obtained fran any person 

in violation of this article, • • • shall be re
ceived in evidence against him in a trial by 
oourt-martial. 
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If it is ccnstrued literally, Article 31 ar.parently requires governnent 
agents to warn suspects in nost situations involvinJ confidential infor
mants. !OOeed, the Cburt. of Military Appeals has cbserved that the 
Article is "as plain an:i unequivocal. as legislation can be," an:i inp>ses 
warning requirements on any individual subject to the Cbde Who questions 
servicE!IlE!lU:>ers suspectej of an offense. If proper warnings are ~ 
administered, any a<ini.ssions are inadmissible.2 

Unfortunately, the courts have rx>t int~reted Article 31 so literal
ly since 1953. In United States v. Wilson, t'NO ju:iges conclu:ied that 
congress should be taken at its 'NOrd an:i that Article 31 should be applied 
literally. A third judge, b::1.rrever, believed that the majority's interpre
tation of the Article's applicability was tco expansive, and stated that 

before the advice required by the Article need be 
given, three coniitions should be fulfilled: first, 
the party askin.:J the question should occupy sane of
ficial position in connection with law enforcanent 
or crime detection; second, that the inquiry be in 
furtherance of sane official investigation; a.rd 
third, the facts be developed far enou::Jh that the 
_party conducting the investigation has reasonable 
groun:is to suspect the person interrogated bas com
mitted an offense.4 

Urrler this roclt"e restrictive reading, an undercover agent must administer 
Article 31 warnings if he acts for the p:>lice, furthers their investi 
gation, and reasonably suspects that the interrogated servicE!IlE!lU:>er is 
engaged in criminal activity. 

2. United States v. Wilson, 2 US01A 248, 251, 8 a.1R 48, 51 (1953) 
(citation anitted}. 

3. Id. 

4. Id. at 261; 8 01R at 61 (Latimer J., dissenting}. 

162 




In general, the Military Rules of Evidence sinply incorporate the 
language of Article 31, the provisions do rx:rt:. affect present law.S 

II. The Official Interrogaticn Test 

A. OfficiaZity. 

In United States v. Gibson6, one of the first cases to san::tion the 
use of undercover infonnants, the O:mrt of Military Appeals adopted the 
interpretation of Article 31 prop::>sed by the Wilsen dissent, arrl held 

5. Mil.R.Evid. 305(c) provides: 

a person subject to the Unifonn Cl:>de of Military Justice who is 
required to give warnin:Js UIX!er Article 31 may rx:rt:. interrogate or request 
any statercent fran an accused or a person suspected of an offense w:ith:>ut. 
first: 

(1) 	 Infonning the accused or suspect of the nature 

of the accusation. 


(2) 	 Advising the accused or suspect that the ac

cused or suspect has the right to remain 

silent; arrl 


(3) 	 Advising the accused or suspect that any 

statement made may be used as evidence 

against the accused or suspect in a trial 

by court-martial. 


'!be provision indicates that who is required to give rights warnin:Js arrl 
What constitutes interrogation, will be detennined by jtdicial decision, 
except that Mil. R. Evid. 305(b) (2) defines interrogation as "inclui[ing] 
any fonnal or infonnal questioning in which an incriminating resp::>nse 
either is sought or is a reasonable consequence of such questioning." 

6. 3 USCXZ\ 746, 14 CMR 164 (1954). 

163 




that Article 3l(b) awlied only to "official" interrogations.7 Orlef 
Jooge Quinn stressed that O:>ngress interned the codal provision to ai;t>ly 
to official investigations as opfX>Sed to casual conversations between 
fellow prisoners· of equal military rank. In a separate opinion, Judge 
Brosnan stated that the Article prohibits incrimination by official com
pulsion rather than incrimination by official trickery and that a contrary 
lx>l.din3 \ttOuld deprive the r_eru:rent of the use of "plants," "stool 
pigeons," and ."infonnants". It ai::pears, therefore, that Judge Brosnan 
sanctioned an "undercover infonnant" exception to Article 31. 

J00ge Iatimer rejected that conclusion. He identified the carpel
ling policy reasons militating. against the exception, and persuasively 
answered those Who claimed that it was necessary for effective police 
-work. He errq;hasized that Article 31 preclu:ies the use of undercover 
infonnants "only when they seek to obtain a confession or admission by 
questioning an accused;" he "fail[ed] to see Why their enployment, un
.fettered by that Article, is of such in!x>rtance that they are pennitted 

7. In Gibson, a nunber of buildings had been broken into and the change 
boxes of several verxling machines had been rifled. Gibson, Who had been 
posted to guard the area, was missing and was later seen in possession 
of a large anount of coins. He was incarcerated on the charge of leaviB3 
his guard p:>st. At the direction of the CID, a "good reliable rat," a 
prisoner named Ferguson, was confined with Gibson. Ferguson was mt. told 
\\bat infonnation he was expected to acquire, nor was he told of the of
fense, if arr:f, which Gibson was suspected of carmitting. Dlring "casual 
conversation, " Ferguson asked Gibson why he was confined, and Gibson 
told him in detail about the break-ins and thefts. Sanetime thereafter 
Ferguson was reroved and taken to the CID where he related the substance 
of this conversation. 'lhe court found Gibson's self-incriminatiB3 state
ments admissible at trial. A recent United States supreme Court decision 
limits the ai;::plicability of Gi.bscn in many cases where a confidential 
infonnant is used in a jailoouse. See note 9, infra. 

8. United States v. Gibson, supra note 6, at 756, 14 CMR at 174 (Brosman, 
J. concurring). Ju:ige Brosnan's suggestion that "ccnpulsion" is the key 
to Article 31' s applicability was shortlived. See United States v. 
Somer, 11 USCMA 59, 28 a.m 283 (1959). ~ _see_ Section III infra. 
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to destroy a fundamental right accorded to an accused...9 Under Judge 
Latimer's view that Article 31 awlies only to "official investigations," 
the interrogator sh:Juld serve in sore law enforcanent capacity, further 
an official investigation, and suspect the accused of an offense.10 'Ihus 
the use of an innate as an urrlercover infonnant in Gibson did not offend 
Article 31, tmder this analysis, because the infonnant did not view~ 
self as an investigator am did not suspect the accused of Ccmnitting 
any offense. 

In United States v. Souder,11 the OJurt of Military Appeals consid
ered the requirement that the interrogation be "official." '!he facts in 

9. Id. at 757, 14 CMR at 175-76 {Latimer J. concurring). 'lhe &lprane 
OJurt-recently curtailed the use of urrlercover infonnants after preferral 
of charges or imposition of pretrial arrest, confinement or restraint. In 
United States v. Henry, U.S. , 100 S.Ct. 2183, 65 L.E.d2d 115 {1980), 
an indicted accused wasoonfintii" with a part-time _paid infonnant. '!he 
governnent agents asked the infonnant to be alert for any statanents 
made by other prisoners, inclu:ling Henry, but not to initiate any conver
sations with or question Henry regarding the specific offense of Which 
he was indicted. 'lhe infonnant subsequently related certain inculpatory 
ranarks cy Henry, arrl testified to these ranarks at trial. '!be OJurt 
held the statements inadmissible on Sixth Amendmant grounds, noting that 
an indicted accused in custody was at a "critical stage" of his criminal 
prosecution, a point at Which the right to counsel had attached. 'lhe 
OJurt reasoned that by intentionally creatirg a situation likely to 
ioouce Henry to make incriminating statements without the assistance of 
counsel, the govemnent violated that right to counsel. Id. at __, 100 
s.et. at 2187-88, 65 L.Fd.2d at 123-24. 

It remains to be seen \lohether the same result would obtain if the 
incarcerated suspect were not indicted or otherwise entitled to counsel. 
lbNever, Henry clearly inplies that it v.ould, if not tmder the Sixth 
Amendment then tmder MiraOO.a v. Arizona, 384 u.s. 436 {1964). '!be 
OJurt noted that there are "po.t.ierful psychological inducanents to reach 
for aid When a person is in confinement" arrl that "confinanent may 
bring into play subtle influences that will make him particularly suscep
tible to the plo}'s of urrlercover governnent agents." Accor9ingly the 
OJurt conclu:led that the fact of custody and, by inplication, confinanent, 
bears on Whether the governnent "deliberately elicited" the incriminating 
statanents fran the accused. 

10. Id. at 762, 14 CMR at 181 {Latimer J. concurring). 

11. 11 USQ.1A 59, 28 CMR 283 (1959). 
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that case indicated that Lieutenant Gallagher CMned and operated an 
off-p::>st nusic store. Alon:J with other nusic store ONners in the area, 
he \Vas advised by Naval security personnel that ~ accordions had 
been stolen fran a local servicemari>er' s autan:>bile. When the accused 
and a ccmp:mion entered his store with apparently stolen property, 
Lieutenant Gallagher began to question than in an effort to elicit 
infonnation that \t.Ould assist the p:>lice. 'Ihe ~ suspects were una\Yare 
of Lieutenant Gallagher's status as an officer or the fact that he was 
assisting Naval security. 'Ihe Court of Military Appeals held that 
Lieutenant Gallagher's failure to warn SOuder of his Article 31 rights 
constituted reversible error.12 

Judge Ferguson interpreted Article 31 literally with respect to of
ficiality: in his opinion, the article necessarily applies if the ques
tioner is subject to the Code and if that person suspects another of an 
offense: 

Whether viewed fran the standp:>int of the 
accused or that of his interr03ator, it is ob
vious that Lieutenant Gallagher was under a duty 
to advise both sailors of their rights unier 
Article 31, prior to questioning than concerning 
the stolen musical instrunent. He was a 'person 
subject to this chapter' interrogating an individ
ual whan he 'suspected of an offense. ' In fact, 
it is patent fran his testimony, that Lieutenant 
Gallagher conversed with the accused and his can
panion for the express PJI1X>Se of obtaining in
crirninating acinissions fran than.13 

Jooge Latimer founi that all of his conditions were satisfied: Gallagher 
played an official role in connection with law enforcanent activities, 
even though he \Vas mt a p:>licenan: he p:>sed his questions mt for 
personal reasons, but in furtherance of an official investigation: and, 
at the time of the questioning, he suspected sower of an offense.14 

12. Id. at 60-61, 28 CMR at 284-85. 

13. Id. at 61, 28 CMR at 285 (citation anitted). 

14. Id. at 61-64, 28 CMR at 285-89 (Latimer, J. concurring). 
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Olief Judge Quinn, however, disagreed with Judge Ferguson. Citing 
United States v. Gibscn,15 he reasoned: 

The mere fact that Lieutenant Gallagher is a per
son subject to the Unifonn OXle of Military 
Justice is not, as the principal opinion implies, 
the Wlx>le of the rna.tter in determining Whether 
there has been a violation of Article 31. 'lbere 
are sane situations to Which Article 31 does not 
a_wly, even though the participants are persons 
subject to the Unifonn o::x:Ie.16 

Urrler the "official interrogation" test, Saiderl7 is readily distin
guishable fran Gibscn.18 Gallagher suspected Souder of havin:J ccmnitted 
a particular offense, arrl questioned him in order to gather evidence. 
On the other hand, Ferguson, the fellC1.t1 prisoner who obtained the state
ments Which were introduced against Gibson, did not ask questions for the 
purpose of gaining evidence, and he had oo idea whether Gibson carrnitted 
any offense. In United States v. Bed<:,19 the QJurt defined "officiality" 
in the context of an Article 31 interrogation, arrl thereby remJ11ed any 
lingering doubt that the Article does not apply solely to menbers of in
vestigative agencies. After tracing the developnent of Article 31 case 
law, Judge Ferguson fashioned these criteria: 

Fran the foregoing, certain, if not always 
well-defined, principles regarding the need for 
the preliminary warnin:J emerge. It is certain, 
for example, that a military investigator, or one 
acting as such, Wix> suspects an accused of an of
fense arrl questions him in connection with such 
allegations, is expressly required to advise_ him 
of his right. At the other end of the spectrun, 
it is equally clear that inquiries made by a close 

15. 3 USCMA at 746, 14 01R 164 (1954). 

16. United States v. Souder, supra oote 11. 

17. Id. 

18. United States v. Gibson, supra oote 6. 

19. lS USCMA 333, 35 01R 305 (1%5). 
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friend on a personal basis and witllout regard to 
any military relationship between him am the ac
cused is not within the ambit of Article 31. cy
i.03 between these tv.o p::>les are si[tions invol
vin;J plI"p::>rted action only on behal of the civil 
autrorities, participaticn in inte . iews by per
aons not subject to the Cl:>de on a cl~ private 
basis1 perfunctory inquiries in the' ordinary dis
charge of a nomri.litary type of resi;ionsibility, 
am the lack of any p::>lice resp::>nsibility en the 
part of the interrogator. 'lhe ulti.hate inquiry 
in every"case is wnether the individual, in line 
of duty, is acting on behalf of the service or is· 
notivated solely by personal considerations When 
he seeks to question one vJhan he suspects of an 
offense. If the fonner is true, then the inter
rogation is clearly official am a preliminary
warnl.n3 is necessitated. If the latter situation 
is presented, then the warning is not required as 
a predicate for receipt of accused's resp::>nses.20 

'!his definition of official interrogation dispels any suggesticn that 
uOO.ercover agents are autanatically exenpt fran the resp::>nsibilities im
p::>sed by Article 31. 

B. Interrogation. 

'Ihe "interrogation"· aspect of the "official interrogation" test was 
addressed in United States v. Hinkscn.21 In that case, lance Corporal 
Sasso overheard conversations in an Ckinawa bar Which led him to suspect 
that certain M:irines were involved in blackmarketing. Corporal Sasso 
rep::>rted this infonnation to the Office of Naval Intelligence {CNI), 
and CNI agents arranged to maintain contact with Sasso so that he could 
rep::>rt 'What he saw am. heard. He was explicitly instructed not to ques
tion anybOO.y. 

Corp:>ral Sasso established an msavory reputation am managed to 
infiltrate circles of illegal activity. en the crucial date, he first 

20. Id at 338, 35 CMR at 310. But see United States v. Kelley, 8 M.J. 
84 {Cl1A. 1979); United States v. Kirby;-8M.J. 8 {Cl1A. 1979); United States 
v. D:>hle, 1 M.J. 223 {C11A. 1975). 

21. 17 u~ 126, 37 OtR 390 (1967). 
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conferred with arr agents and then exited their office, stating, "You 
ain't getting IX)thing out of me." Several servicemen Who had been sumoned 
for questioning, inclu.iing Hinkson, were sitting in a emall waiting roan 
outside the office durinJ this excharge. Hink.sen soon diwlged self
incriminating infonnation to Sasso•. '!he marmer in Which the statements 
were obtained is significant: 

Sasso had oot previously met the accused, and did 
rct. kno.v him by name, but he knew he was present 
for questioning. Altb:>l.J3h not certain, Sasso ad
mitted it was 'very possible' he started a conver
sation with the accused. He told the accused he 
was involved in sane 'runs' (the theft and sale 
of Governnent property), and 'sane of the guys 
were talking' but others 'weren't.' Sasso asked 
no questions of the accused, but hoped he 1 \1.0uld 
talk. 1 '!he accused did. He told Sasso he had 
stolen nore than thirty sections of pipe, Which 
he later sold.22 

In holding that Sasso was oot required to warn Hinkson of his 
Article 31 rights, arief Jlrlge Q.rinn cited Gi.bscn23 and noted: 

We are rct. inclined to denigrate or defem 
Sasso's relationship to the CNI •••• Neither 
the Unifonn Code of Military Justice nor the 
Constitution of the United States requires that, 
at all t:i.rres and in all situations, a person de
siring to learn about the cr:irninal activities of 
aoother first proclaim himself an ann of the law, 
or cne dedicated to its enforcement. long ago we 
held that the Article 31 requirement that an ac
cused or suspect oot be interrogated or requested 
to make a statement witb:>ut first being advised 
of his right to remain silent, does not awly to 
an un:iercover agent Who merely EID3ages in or
dinary conversation with an unwary suspect.24 

22. Id. at 127, 37 CMR 391 (anp-iasis added) • 

23. United States v. Gibson, supra rx:>te 6. 

24. United States v. Hinkson, supra rx:>te 21, at 127, 37 Q.1R at 391. 
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In his dissent, Judge Ferguson objected to the SUJgestion that "an under
cover agent WtX> en:Jages in ordinary cxmversation" was rm within Article 
31 (b) .25 '!he majority was l'X)t, as Judge Ferguson may have feared, carving 
out an "infonnant exception," rut was instead folla.Ning the Court's past 
decisions, especially Beck and Gibscn. '!he key to Hinksm was rm that 
it involved an "undercaver agent," rut rather that it involved "ordinary 
ex>nversation" instead of questionin3.26 

25. Id. at 128-132, 37 CMR at 392-398 (Ferguson, J. dissenting). 

26. As with Gi.bscn, the validity of Hinkscn has also been eroded by 
subsequent cases. '!he Supreme Churt addressed the issue of What consti 
tutes "questioning" in Rhode Island v. Innis, 446 U.S. 291 (1980) and 
Bre\1.1er v. Williams, 430 U.S. 387 (1977). In Williams, the accused had 
been arraigned and pr01Tided with ex>unsel and was bein;J transported fran 
Davenp:>rt to Des MJines, !CMa, in an autarobile with only police officers 
present. Alth>UJh he had asserted his Miranda rights and the police 
had been instructed by his lawyer l'X)t to begin questioning him until he 
had talked with his oounsel in Des M:>ines, one of the officers attenpted 
to elicit admissions by delivering the "Olristian burial speech," in 
Which he told Williams that they sh:>uld locate the 1xxiy and give it a 
Christian burial. '!he officer knew that Williams was a fonner mental 
patient and deeply religious, and the latter responded by leading the 
officers to the bcdy. '!he Churt held that, because he had been arraigned, 
Williams was oonstitutionally entitled to assistance of ex>unsel at inter
rogations and that the "Olristian burial speech," clearly designed to 
elicit incr.iminating ac:tn:i.ssions fran Williams, was tantarrount to inter
rogation. Having disposed of the issue on Sixth .AmeOOment grounds, the 
Churt declined to discuss the inplications of Miranda v. Arizona, 384 
u.s. 436 (1964). 

In Innis, ho.Never, the Court dealt with "interrogation" under 
Mi.rarm, and specifically rx>ted that the definitions of "interrogation" 
in the Fifth and Sixth Amendment contexts are l'X)t necessarily inter
changeable. Fbr Miranda purposes, "interrogation" was defined as either 
express questioning or its functional equivalent; "functional equivalent" 
was further defined as a practice that the police sh:>uld kn:::M is reason
ably likely to evoke an incriminating response fran a suspect. '!his 
definition focuses on the suspect's perceptions rather than on police 
intentions, alth>UJh practices ....nich are designed to and succeed in elic
itin3 incr.iminatin3 responses will probably qualify as interrogations 
under Mi.rarm. 

Fbotnote ccntinued next page 
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In determi.nin:J whether conversation is "ordinary'', it is the rela
tionship between (rather than the rank of) the parties which is relevant. 
In United States v. Fisher,27 where the Court held that a doctor 'NaS 

not required to warn a patient before a medical interview, it observed: 

Analysis Of the language, the history I a00 
the IXJrIX>se of Article 31 has identified roc>re pre
cisely the kird of questioning that is subject to 
the Article. We have detennined that if the re
quest for a statanent is made in the 'ex:>urse of 
official interrogation' by a law enforcement offi 
cer or by a person with disciplinary autb::>rity CNer 
the accused, Article 31 is ag:>licable. Article 31 
is also ag:>licable to questioning of a suspect by 
a person subje::t to the Q:xle Who has no enforcement 
or direct disciplinary fX7Ner CNer the suspect if 
the questioner is endeavoring to perfect a criminal 
case against the suspect. 'lhus, the purpose of the 
questioning and the functions of the questioner are 
ircq:x:>rtant to a detennination of whether the interro
gation or request for a statanent is within or out
side the purview of Article 31.28 

Where there is a superior-subordinate relationship between the parties, 
hOlrleVer, the Court will rX>t scrutinize the "official's" roc>tive for 

26. Rx>tnote continued 

Under this test, the infonnant's actions in Hinkson apparently cons
titute interrogation. Further, since the Court fourrl that the situation 
in United States v. Henry, supra, was "likely to induce Henry to make 
incriminating statarents," that the same result would ag:>arently obtain 
whether the analysis YJas premised upon the Fifth or sixth Amendment. 
Accordin3ly, Heru:y sh>uld apply, urrler Miranda, to unindicted or uncharged 
confinees as well. In United States v. B:>rodzik, 21 USCW\ 95, 44 om 
149 (1971), the Court of Military Af.peals IX>ted that "when ex:>nversation 
is designed to elicit a resp:mse fran a suspect, it is interrogation 
regardless of the subtlety of the approach." 

27. 21 USCW\ 223 I 44 CMR 277 (1972) • 

28. Id. at 224-25, 44 om at 278-79. 
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enJaging in conversation. 'lhus, in United States v. Dohle1.29 a sergeant 
was detailed to guard a friend, a 10ot.1er-ranking enlisted man Who "Was to 

· 	be confined. . '!be guard, Sergeant Prosser, questioned the accused about 
the theft, ani the accused confessed. At trial, the military jooge 
declined to suppress these admissions. With r03ard to the circlll1Stances 
leading to the questioning, Prosser testified 

that the appellant 'WaS a good friend at the time 
in issue. He asked the question of the appellant 
because he was confused ani bewildered as to Why 
anyone \tiOUld want to take the rifles. t-breover, 
he did oot believe· When he asked the question 

29. 1 M.J. 223 (CM\ 1975). A superior-subordinate relationship may exist 
even where the "superior" is of lo.Ner rank. In United States v. Kelly, 
8 M.J. 84 (CMA 1979), the accused, an officer, examined his Official 
Military Personnel Records Jacket (CM?RJ) at a records repository. '!be 
non:xmnissiorm officer in charge (NCOIC) of the Records Review Unit 
released the file to Kelley after detennining that it contained a record 
of oonjudicial pmisbnent. Kelley expressed concern about the docunent's 
inclusion in his records, arrl when the CM?RJ was returned, the record of 
nonjooicial punishment was missing. Witb:>ut giving Article 31 warnings, 
the N:X>IC questicned Kelley, an:i he made certain admissions inplyifl3 
that he had sanething to do with rE!OCJV'ing it; he subsequently confessed 
to the N'.X>IC's supervisor after proper warnings. At trial, the defense 
did oot object to the N::OIC's testimony concerning Kelley's ·admissions, 
an:i in:ieed Kelley admitted that he had rE!OCJV'ed the record, but aserted 
that he lacked the requisite criminal intent. '!be Court initially granted 
the accused's petition for further review on the issue of whether he was 
prejudiced by the N::OIC's testlloony as to his admissions; that grant was 
ultimately vacated as inprovidently granted, ~United States v. Kelley, 
8 M.J. 84 (CM\ 1979). It is uncertain fran the lead opinion Whether the 
decision 'WaS based on the premise that oo Article 31 warnings were re
quired, the prenise that Kelley was not prejooiced since he ju:iicially 
admitted or adopted the facts an:i defended solely on intent, or u}X)n 
sane other ground. H:Jwever, in his dissent, .Chief Judge fletcher ooted 
that in view of the N'.X>IC's official position am duties with r03ard to 
the records unit, he did have a "}X)sition of authority" over Kelley oot
withstan:iing the difference in rank; since he suspected Kelley, he was 
required to administer Article 31 warnings before questioning him about 
the missing record. 
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that the appellant had taken the rifles. He stated 
he was acting in a personal capacity, not profes
sional: he had not been directed to question the 
appellant: ani he did not intern to use any a<inis
sion against him. Prosser did oot camu.micate the 
appellant's a<inission to anycne until he met with 
the trial counsel just prior to the instant court
martia1. 30 

In the lead opinion, Otlef Judge Fletcher first alluied to prior 
cases involving Article 31, then exp:>urrled an additional test to detennine 
Whether or not the article applies: 

An examination of these cases will reveal that we 
have analyzed their facts to detennine if the in
terrogator was actin:J officially or solely with 
personal motives. 'Ihe subjective nature of this 
inquiry requires a difficult factual detenninaticn, 
both at trial ani appellate levels. '!he detenni
nation is often rrade even nore difficult by the 
presence of a questioner's multiple rocrt:.ives. 

We are not here concerned with voluntary state
ments that are made by an accused spontaneously or 
wit.b::>ut prior police action. We are concerned with 
statements made by an accused or suspect in resp:mse 
to questions by a person, subject to the Code, ~ 
is in a position of authority over the accused or 
suspect. Where the questioner is in a position of 
authority, we do not believe that an in:;iuiry into 
his notives ensures that the protections granted 
an accused or suspect. by Article 31 are observed. 
While the phrase 'interrogate, or request any state
ment fran' in Article 31 rray imply sane degree of 
officiality in the questioning before Article 31 
becanes operative, the prrase does not also ilrply 
that oonpersonal notives are necessary before the 
Article becanes applicable. Indeed, in the military 
settin; in Which we operate, which depems for its 
very existence upon superior-surbcxlinate relation
ships, we IlUlSt recognize that the position of the 

30. Id. at 224-25. 
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questioner, regardless of his moti.ves, may be the 
noving factor in an accused's or suspect's decision 
to speak. It is the accused's or suspect's state 
of mind, then, oot the questioner's, that is i.rcpor
tant. 31 

III. The Canp.tl.sion Test Revisited 

At least one meniber of the present Cburt of Military Appeals w:>uld 
ai;:parently aban:ion the "official interrogation" test, and return to 
the "carpulsion" test Which Judge Brosman proposed in Gibson. 32 Judge 
Cook has strongly inplied that he w:>uld limit Article 31 (b) to those 
instances where relationships of military rank or disciplinary ~r 
are knoNn to the suspect am oould cause a ''habit of obedience." Such a 
drastic curtailment of the article' s ambit -- unheard of in the Cburt 
in Oller twenty years -- w:>uld dramatically alter the protection afforded 
by that article. 

At the time of this writing, Ori.ef Judge Everett's views are oot 
clearly discernible. Recently, hcMever, in the case of United States v. 
~, 33 the Olief Judge relied on Judge Brosnan' s "official carpulsion" 
position in Gibson, and supplied a new standard for the invocation of 
Article 3l(b): 

In each case it is necessary to detennine whether 
(1) a questioner subject to the Cbde was acting in 
an official capacity in his inquiry or only had a 
personal notivation; and (2) whether the· person 
questioned perceived that the inquiry involved nore 
than a casual conversation. Unless OOth prer~i
sites are met, Article 3l(b) does oot apply.34 

Such a test, if strictly applied, oould validate an infonnant's unwarned 
questioning even though he was acting in an official capacity and was 
en:ieavoring to perfect a criminal case if the person questioned felt oo 
carpulsion. This new test, hCMever, is obiter dictun. In Duga the court 

31. Id. at 225-26 (citations anitted) (emphasis supplied). 

32. United States v. Gibson, supra oote 6. 

33. 10 M.J. 206 (CMA 1981). 

34. Id. at 210. 
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calClooed that the accused was not acting in any official capacity.35 If 
followed, ho.llever, this new test would dramatically alter the stamard 
currently awlied, and give new life to the heretofore discredited 
"carp..tl.sion test." 'Ihere is doubt wilether the new ~ test is still good 
law for cases decided after the enactment of the new Military Rules of 
Eviden::e. Rule 305(c) seems to incorporate the "official interrogation" 
test by its tenns,36 and does not mention any ra:piranent that the person 
questioned subjectively feel canpelled to speak. 

'Ihe "carpulsion" test wilich Jooge Brosman proposed in Gibsal was 
properly replrliated in, inter alia, SOUder,37 anl Beck.38 On a policy 
level, the "ccrrpulsion" test raises the possibility that the military's 
investigative ann CCA.ll.d circunvent anl e:nasculate Article 3l(b) by t.he 
sinple expedient of "goin:J underground." In addition, the "ccrrpulsion" 
test erroneously assunes that Cbngress' sole con::ern in enacting Article 
31 (b) was to offset coercion. lbNever, cacmentators have d:>served that 
Congress was also concerned with basic fairness. 39 r-t>reover, the not.ion 
of fairness appears to be at the root of the supreme Cburt's decision in 
United States v. Henry.40 

Particularly with regard to drug offenses, underCOV'er police work, 
wnether coooucted by agents or infonrants, obviousll plays a necessary 
part in the investigation anl prevention of crime,4 anl Article 31 
should not be construed to effectively rEm:11Te this weapon fran the police 
arsenal. M:>reover, as a practical matter Judge Cbok was correct \then he 
pointed out that warning requirements might eOOan:]er t.he agent's life in 
sane situations. El'rploying undercover agents to gather infonnation 
ircplicates two conflictin:J policy goals: the need for underCOV'er agents 

35. Id. at 211. 'Ihe Olief Judge v.ent on to say that- even if the offici 
alityprerequisite had been _met, Article 3l(b) would not apply because 
Duga did rx:>t perceive that he was bein:} questioned and no subtle coercion 
was bein:J applied. Id. at 211-212. 

36. See note 5 supra and accarpanying text. 

37. United States v. S:>ooer, supra note 15. 

38. l.hited States v. Beck, supra rx:>te 19. 

39. See, ~, Lederer, Rights Warnings in the Anned Services, 72 Mil. L. 
Rev. 1, ·25-28 (1976). 

40. U.S. _, 100 S.Ct. 2183, 65 L.Ed.2d 115 (1980). 

41. See United States v. Russell, 411 U.S. 423, 432 (1973). 
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in effective police -work on the one hand, am, en the other, the risk 
that total license -would undennine the fairness inherent in Article 

- 31 (b) • 'lhe proper balance betv.een these ~ting interests was articu
lated by Judge Latimer in United States v. Gibscn, 42 Where he state:l 
that un:lercover agents "can be used effectively if they listen, ooserve, 
am report," and tha.t "[i]t is only When they seek to obtain a confession 
or admission !Jy' questionin:J an accused or suspect tha.t they run afoul of 
Article 31. 1143 

Judge Cb::>k corre:::tly reje:::ted the absolutist approach When he noted 
that dru:J negotiations, for instance, necessarily involve questions, am 
tha.t all questions cannot be banned. One possible solution is to prohibit 
un:lercover agents fran asking questions dealing with other than future 
criminal conduct. Article. 3l(b) appears to be addressed to the investi 
gation of offenses already carmi.tted the offense of Which an irrlividual 
is accused or suspected rather tha.n contanplated offenses. 'Ihis policy 
could easily be appliei to undercover investigations as well. Fbr ex
ample, an un:lercover agent Who is a law enforcenent official or Who is 
-working at the direction or behest of law enforcement officials in fur
therance of an official investigation could oot question a suspect for 
the puqx:>se of obtai.niD;J admissions of his involvernent in a past larceny 
or drug sale, although of course he could report any unsolicited admis
sions or conversations bet.ween the suspect arrl others concernin:J the 
past criminal acts. 'Ihus, While an undercover infonnant attenpting to 
consurmate a controlled drug purchase -would be prohibited fran asking 
whether the suspect possessed any drugs for sale, . or if he is still 
selling drugs, he could ask if the suspect -would sell him drugs.44 

IV. Cooclusicn 

There is serious acadenic argunent over the existence of an "under
cover exception" to Article 3l(b). 'Ihe cases nost often cited as support 
for such an exception, however, are limited to their particular facts, 
am starrl only for the propositioo that, in those cases, there was oo 

42. United States v. Gibson, supra oote 6. 

43. Id. at 758, 14 Q.1R at 176. 

44. See Lewis v. United States, 385 U.S. 206 (1966). If the suspect 
resporrls that he has drugs for sale such admission could be admissible. 
See Hoffa v. United States, 385 u.s 293 (1966); Osborn v. United States, 
385 u.s. 87 (1966). 

176 




"interrogation" or the questioner \f.8.S not an "official". With the excep
tion of Judges Brosman and OX>k, no judge on the Cl:>urt of Military Appeals 
has embracei a blanket "urxlercover exception" to Article 3l(b), arxi the 
st.amard established in the leadi03 cases regardin:J the "official 
interrogation" test dem:nstrates that no exception exists. Applying 
Article 3l(b) :to urxlercover activities within the limits suggest.e:i in 
this article \toOuld balarx::e the canpeting interests involvei, and appears 
to be consistent with the fhilosqhy an:i purp:>se urxlerlyin:J the Article's 
warning requirement. 
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SFAlOi AND SEIZURE: A PRlMER 


Part Fbur - 'lhe "Hot Pursuit" Exception 


Evidence seized p..irsuant to a warrantless search cxnducted by govern
rcent agents in •toot pursuit" of a felon is acinissible at a criminal trial.l 
In evaluatin] the •im pursuit" exception to tha Fburth llmel'Xlnent • s war
rant re<Juire:nent, oourts balance the individual• s right to liberty2 and 
priva~ against the societal interest in preventing suspects fran fleeing4 
am p:>ssibly ccmnitting further crimes.5 

Analytic F~rk 

The exigencies attending b::>t p..irsuit justify this exception: to require 
the police to tenninate the pursuit in order to obtain a warrant \\OUI.d 
facilitate the escape of the accused and the rem;JVal or destn.J:tion of 
evidence. 6 'lhe exception applies only if goverrment agents have prd:>able 
cause to appreheni the suspect;7 in addition, the prosecution nust slDw' 

l. W:lrden v. Hayden, 387 u.s. 294 (1967). 

2. United States v. watson, 423 u.s. 411 (1976). 

3. See generally United States v. Santana, 427 U.S. 38 (1976); United 
States v. United States District Cl:>urt, 407 u.s. 297 (1972); Silvennan 
v. United States, 365 U.S. 505 (1961). 

4. See United States v. Hall, 348 F.2d 837, 841 (2d Cir. 1965); D:mnan v. 
United States, 435 F.2d 385 (o.c. cir. 1970) (en bane). 

5. W:lrden v. Hayden, supra note l; D:>mian v. United States, supra note 4. 

6. warden v. Hayden, supra note l; United States v. Santana, supra mte 3; 
Sibron v. New York, 392 u.s. 40 (1968); Preston v. United States, 376 u.s. 
364 (1964); United States v. ~bose, 410 F.2d 1273 (6th Cir. 1969). 

7. warden v. Blyden, supra oote l; United States v. Santana, supra note 3; 
WOng SUn v. United States, 371 U.S. 471 (1963). Acoord, United States v. 
S>to, 16 ~ 583, 37 01R 203 (1967). 
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that the search was justified by exigent circunstances8 and that it was 
reasonably limited in scope.9 

Exigent Cirawnstanaes 

Altb:>ugh the SUprene Q)urt has declined t.o catprehensively define 
exigent circunstances in the ''lrt. pursuit" oontext, several gµj.delines 
can be gleaned fran its opinions.10 In Jchnson v. United States,11 where
in the tenn "hot pursuit" was introdu::ed, the <l:>urt recognized that sane 
element oi a chase usually will be involved. 'lhus, "n::> element of 'hot 
pursuit' arises pursuant t.o the arrest of a suspect 'foho was oot in flight, 
was carpletely surrourded by agents before she knew of their presen:e ••• 
and 'foho made no attempt t.o escape...12 

The leading opinion dealing with the exigencies inherent in hot pursuit 
cases is Warden v. Hayden.13 In that case, an anne;i robber entered a cab 

8. warden v. Ha~en, supra IDt.e l; United States v. Felt.on, 1 M.J. 719 
{AFOiR 1975). 

9. Id.; 01..imel v. california, 395 u.s. 752 {1969): United States v. 
Kinane, 1 M.J. 309 {CM\ 1976). 

10. 'lllat exigent circunstances are required before officers can make a 
warrantless arrl n::>nconsenual entry of a suspect's bane was recently settled 
in Payton v. New York, 455 U.S. 573 {1980). \'bet.her a similar rule will 
be applied in the military cammrity is urx:ertain. 'lhe Arny Q)urt of 
Military Review has stated that a warrantless entry into premises in the 

. absence of exigent circunstances is illegal. United States v. Jamison, 2 
M.J. 906 {A0-1R 1976). Altb:>ugh the Q)urt of Military Appeals in:licated 
its agreement with Jami.sen in United States v. Davis, 8 M.J. 79 {CM\ 1979), 
the issue is rDll pending before the court in United States v. Mitchel, 
7 M.J. 676 {A0-1R 1979), ~-. grant.Erl, 7 M.J. 380 {CM\ 1979). [See 12 The 
Advocate 387 {1980) for a discussion of the case]. 

11. 333 u.s. 10 {1948). 

12. Id. at 16 n.7. 

13. warden v. Ha~en, supra oote 1. 

179 


http:Hayden.13
http:opinions.10


ccmf>any's business premises. Attracted by shouts of ''l'X>ldup", t1AO of the 
oaipany's drivers followej the suspect to a lnlse. cne of the drivers 
relayed the suspect• s description and the address of the h:>use to the 
oaipany dispat.cher. Within minutes, police arrived at the premises and 
entered it in search of the suspect. In ui;i'lolding the "'8rralltless entry 
am search of the h:>use, the Cl:>urt stated: 

The police were infonned that an anneci robbery had 
taken place am that the suspect had entered [the 
h:>use] less than five minutes before they reached 
it. 'll1ey acted reasonably wen they entered the 
h:>use and began to search for a man of the descrip
tion they had been given and for weapons which he 
had used in the robbery or might use against them. 
'lhe Eburth .Aroordnent does rm require police offi 
cers to delay in the course of an investigation if 
to do so "'°uld gravely eOOao;Jer their lives or the 
lives of others. Speed \\0.S essential, and only a 
t.b:>rol.tjh search of the h:>use for persons and weapons 
could have insured • • • that the police had ccm
trol of all the weapons which oould be used against 
them or to effect an escape.14 

In the cx:ntext of the life-threateniBJ situation confrontiB)' the officers in 
Hayden, the Cl:>urt thus oo:rx::looed that their warrantless entry into and seach 
of the h:>use were reasonable urder the Et>urth Amen1rnent. 

The Cl:>urt • s clearest description of hot pursuit a~s in United 
States v. Santana.15 Police spotted the defeOOant in that case as she 
was starrli.D3 in the door\\0.y to her a~t. 'Ibey had probable cause to 
arrest her for possession of heroin. 6 As the police approached her, she 
fled into the vestibule of her apartment, wnere she was arrested with:>ut 

14. Id. at 298-99. 

15. United Stat.es v. Santana, supra mte 3. 

16. 'lhe defeOOant possessed marked naiey that she had received fran 
an undercover police officer's contact. When the officer learned that the 
sale had been carpleted, fell°"' agents arrested her. 
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a \oerrant.17 In ui;ilolding the validity of the ~rrantless entry and 
arrest, the Cburt stated: 

In [Hayden] • • • we recognized the right of the 
police, Wh::> had probable cause to believe that an 
anneci robber had entered· a house a few minutes 
before, to make a warrantless entry to arrest the • 
robber and to search for ~ns. 'lhis case 
[Santana], involving a true ''lct. pursuit", is 
clearly goverriOO by [Hayden]1 the need to act 
quickly here is even greater than in [Hayden] 
while the intrusion is nuch less. 'lhe District 
Cburt was correct in concluiing that ''lct. pursuit" 
means sane sort of chase but it need oot be an 
exterrled hue arrl cry "in and alx>ut [the] public 
streets. "18 

Despite these guidelines, sane uncertainty persists as to the type of 
''lct. pursuit" "Which will trigger the exception. When the Cburt' s opinions 
are ccnsidered in conjtmction with other federal court decisions, ha...iever, 
sate of the elements of the exception are clarified. First, the suspect 
must be fhysically ~sued by police shortly after ccmnitting a crime or 
effectin;J an escape.19 Second, the suspect nust IX)t have a reasalable 
expectation of privacy, and instead nust be fleeing into the premises for 
protection.20 'lhird, the suspect nust be anned or a\oere that he is 

17. In United States v. Santana, supra oote 3, the SUprene Cburt concluied 
that the deferrlant was in a public place "While she was standirg in her 
apartment's doono.e.y. Relying upon United States v. watson, supra i:m.e 2, 
the Cburt. stated that "a suspect may IX)t defeat an arrest which has been 
set in not.ion in a p.iblic place, and is therefore proper under watson, by 
the expedient of escaping to a private place." 427 u.s. at 43. 

18. Id. at 42-43. 

19. lliited States v. oaxaca, 569 F.2d 518 (9th Cir. 1978): United States 
v. Brightwell, S63 F.2d 569 (3rd Cir. 1976}, cert. denied, 434 U.S. 998 
(1977}, and 435 u.s. 926 (1978} 1 United States v. Scott, 520 F.2d 697 (9th 
Cir. 1975), cert. denied, 423 u.s. 1056 (1976}. In United States v. 
Lindsay, 506 F.2d 166, 173 (o.c. Cir. 1974), the court stated that "[s]peed 
and continmus kociwledge of the alleged perpetrator's "Wherealx>uts are 
the elements \\hich underpin this exception to the warrant requirement." 

20. See United States v. Santana, supra IX)te 3, at 42. 
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being p.irsued: in this situation, there is, of ca.irse, a likelihoOO. tJ'lat 
evidence will be destroyed.21 In an attercpt to clarify this area.1.. 
the District of. o:>luril:>ia Court of Appeals in Dornan v. United States2:.:: 
em11erated several factors \ohi.ch it believed to be relevant to a firrling 
of exigent circunstances arising frcm rot p.irsuit: a "grave offense", 
particularly one of violence, is involved: the suspect is reasonably 
believed to be anned: there exists a clear sho..dng of probable cause: the 
pursuing agents have "strong reason" to believe that the suspect is in the 
premises being entered: there is a "likei"ihood" that the suspect will escape 
if he is not swiftly ar:prehen::led: the warrantless entry is ma.de peaceably, 
althQU:Jh forceful entry ~Y occasionally be justified, and the premises 
are entered at nighttime. 23 While Donnan provides a valuable analytic 
tool, 24 the factors enunerated therein should not be regarded as a "check
list", arrl should instead be weighed arrl balanced in light of Supreme Court 
guidelines in order to detennine Whether there is a carpelling necessity 
for irrme:liate police action.25 

Permissible Scope 

Even if the exigencies attending hot p.irsuit justify a warrantless 
entry, the subsequent search may be invalid if it is too far-reaching. 
The police may conduct a reasonable search for a suspect, provided they 
reasonably believe that he has entered a particular area. 26 The seizure 
of eviden:::e discovered pursuant to such a search may be supported by the 
"plain view" &:>ctrine, Which provides that p:>lice may seize evidence in 
plain view as lon:J as they are lawfully situated at the time of the 

21. Id. at 43. 

22. Ibrm:m v. United States, supra note 4. 

23. Id. at 392-393. Although the lateness of the hour may irrlicate the 
unreasonableness of the entry, it may also highlight the :i.rrpracticality of 
obtaining a warrant. 

24. For cases adopting the Donnan approach, see Salvador v. United States, 
505 F.2d 1348 (8th Cir. 1974): United States-v. Phillips, 497 F.2d 1131 
(9th Cir. 1974): United States v. 'Shye, 492 F.2d 886 (6th Cir. 1974): 
Vance v. State of North carolina, 432 F.2d 984 (4th Cir. 1970). 

25. United States v. Adams, 621 F.2d 41 (1st Cir. 1980). 

26. warden v. Hayden, supra note 1. 
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viewing.27 'lhe scope of any search effected subsequent to the suspect' s 
arrest is defined by the "search incident to arrest" doctrine exp:>unded 
in Chi.Ire! v. California. 28 In that case, the SUpreme Cburt held that 
such searches are limited to the suspect• s perscn am the area within his 
:inmediate control, inclooing, of course, the area fran Wiich he might 
seize a weafX>n or destructible evidence. 29 'lhe pennissible soope of a 
''h:rt:. pursuit" search may be S01'1eWila.t broader.JO If the police reasonably 
believe that the suspect's aocatplices are hiding en the premises, for 
example, they may att.errpt. to lcx::ate them.31 Ultimately, h::lwever, the 
pennissible scope of searches comu::ted pirsuant to this exception to the 
warrant requirement can be established only after an ad hex: analysis of 
the exigent circunstances attending the OOt. pirsuit. - --

Ccnclusicn 

The "OOt. pursuit" exception enables military autb;)rities to coOO.u::t 
warrantless searches of dwellings, the area in Whidl privacy expectations 
are greatest. '!he validity of these searches often depends on the govern
ment agents' ability to nake "on-the-spot decisions by a ~licated 
weighing am balancing of a nultittrle of irrprecise factors. 1132 Defense 
counsel should therefore be prepared to attack the validity of "hot pursuit" 
searches by arguing, Where appropriate, that the circlltBtances fail to 
deocnstrate any canpelling necessity for :fmnejiate fX>lice action. If 
exigencies justified the initial entry onto the premises, defense counsel 
should det.ennine \'thether any subsequent search was unreasonably extensive. 

27. See Coolidge v. New Hampshire, 403 u.s. 443 {1971). 'lhe seizure of 
evideiiii' fran areas Where a suspect could rct. hide,- such as drawers or 
jewelry ooxes, ha...ever, would rct. be justified. 

28. Cllimel v. California, supra oote 9. See Vale v. I.Duisiana, 399 u.s. 
30 {1970); Von Cleef v. NE!W' Jersey, 395 U.S. 814 {1969); United States v. 
Kinane, supra oote 9; United _States v. Brashears, 21 USCMA. 552, 45 Q.1R 326 
{1972); United States v. Ross, 13 Uso-fA. 432, 32 CMR 432 {1963). 

29. Cltinel v. California, supra oote 9. 

30. See, ~, United States v. Peterson, 522 F.2d 661 {o.c. Cir. 1975); 
United States v. Miller, 449 F.2d 974 {D.c. Cir. 1971). 

31. Id. United States v. !blland, 511 F.2d 38 {6th Cir. 1975), cert. 
denieT,°" 421 u.s. 1001 {1975). 

32. w. LaFave, Search and Seizure §6.l{c), 390 (1978). 
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ETHICS JruID TABLE 
The basic duty the lcMyer for the accused 01.Jes to the 
administration of justice is to serve as the accused's 
counsel.or and advocate urith co'UX'age, ~votion, and to 
the utmost of his or her 'learning and 'abiUty and ac
cording to 1,aij. • • • The defense ZCTJ.;Yyer, in corrunon 
u>ith aZZ members of the bar,, is subject to standards 
of conduct stated in statutes, ruZes, µecisions of 
co'UX'ts, and codes, canons, or other standards of pro
fessional, conduct. The defense ZcMyer, has no duty 
to execute any directive of the accused which does 
not comport u>ith Zaw or such standards~ The defense 
ZcMyer is the professionaZ representative of the ac
cused, not the accused's aZter ego.1 

Crimina.l litigation exposes the defense camsel to a rrultitude of 
ethical dilermas. As an integral part of a syste:n that rrust balance 
military interests against the ronstitutional rights of the accused, he 
nust defend his clients with zeal while rerm.ining within the ba.mds of 
professional propriety.2 These ro.irrls are defined by standards3 which, 
althrugh flexible, provide definite benchmarks by which his conduct nay 
be jt.rlged. The great difficulty inherent in aey ethical question is that 
it cannot be resolved sirrply by an intuitive sense of right and wrong. A 
coorse of action which the attorney feels is "prcper" and whidl in sorre 
abstract sense fulfills what he perceives to be the "ends of justice" rray 
nevertheless be rontrary to the dictates of the NY\ Code and the ABi'\ 
Standards. 

1. ABl\ Standards for Crimina.l Justice [hereina.fter ASA. Standards], 
4-1.l(b)(a) (2d ed. 1980). 

2. See Canon 7, American Bar Association, Code of Professional Responsi
bility (1976) [hereinafter ABl\ Code]. 

3. A.rm:! Reg.ilations provide that the A~ Code and tlie ABA Standards 
'Relating to the Defense al'ld l?rosecuticn Functions are applicable to 
lefNYers practicing before oourts-martial. See .Pumf Reg. 27-10, Legal 
Services - Military Justice, para. 2-31 (C20;-l5 August 1980). Although 
the A.BA Standards Relating to the Prosecution and Defense Functions have 
been replaced by the AB.I\ Standards, supra note 1, there is no reason to 
believe these nei/ standards are mt a?J?licable to military counsel. 
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In an effort to assist our readers in resolving these dilemnas, 'Ille 
Advocate will pericxiically present brief narratives posing various ethical 
issues. Each scenario will be foll~ by several specific questions and 
a prop::>sed solution. We encourage defense oounsel to sul:lnit brief sunna
ries of ethical problems they have erx:ountered, and tNelcane any ccmnents 
on the solutions tNe stggest. 

Facts 

Duri.DJ your initial meetinJs with Private Labedeau, he repeatedly 
asserts that he was innocent of a rape charge perding against him. Un
fortunately, alth:>i.:gh the alleged victim cann::rt:. positively identify him, 
other evidence i;:oints to Private Labedeau' s guilt. He is unable to ac
oount for his whereabouts on the night of the incident, ani you infonn 
him that the probability of conviction is greatly enhanced by his inabil 
ity to renemer where he was when the offense allegedly occurred. After 
several weeks in pretrial confinement, Private Labedeau tells you that 
duri.DJ the night of the incident he ani a frierrl had been drinking and 
looking for fanale oanpmionship, which they eventua.lly found. '!hey 
tNere with these girls for several oours before and after the tiroo of the 
allege:l crime. He does not know' the girls, but his frierrl will ccnfinn 
his stoiy. 

Private Labedeau then explains why he was reluctant to bring this 
to your attention earlier. Alth:>tgh he is divorced fran his wife, they 
are very close to reconciling, and he was concerned that know'ledge of 
his irrliscretion \IOuld ruin any chances for matrinonial bliss. You are 
skeptical, and infonn him of the penalty for perjury and that he may be 
hurting his chances of acquittal if he is cai.:ght lying. In addition, 
you tell him that his friem will make a i;:oor witness and will probably 
hurt his case. Private Labedeau initially insists· that his story is 
true, but then admits its falsity, saying, "can you think of any other 
way for ire to get off? I swear I didn't do it." He insists on testifyiDJ 
and denands that you put his frierrl on the stam. Alth:>tgh your pretrial 
investigation leads you to believe that Private Labedeau is innocent, it 
also coofinns 
question. 

that he is lying about his activities on the night in 

a. \'mat do you do about Private Iabedeau and his friem? 

b. What if there 
the truth? 

was a possibility that he was telling 
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Discussion 

'lhe perjurious accused presents one of the greatest of all ethical 
dilemas for defense counsel. \'hi.le wit:hdra\roa.l fran the case may be the 
recarmm:ied4 oourse of action urxler certain circunstances, it is hardly 
a satisfactory solution. Detailed defense oounsel often encx:>tmter dif 
ficulties wen they attempt to wit:hdraw.5 M:>reover, this awroach has 
been criticized as "glossing over" the issue;6 it merely shifts the 
prd::>lem to al'X)ther attorney - or teaches the accused to be less candid 
with his neN lawyer. 7 Encouragin:J a client to be less than carrlid 
raises ethical prd::>lems in itself: the ABA Stan'.iards categorize as 

4. See ABA St.arrlard 4-7. 7(b), supra note l; Cooke, Ethics of Trial 
Advocates, 'lbe Arm:! lawyer, Decerber 1977 at 20 n. 183 [hereinafter 
Cooke]. 

5. See Cooke, supCa mte 4, at 21 n. 183. In United States v. Radford, 
9 M.-Y:-- 769, 772 AFCMR 1980) I pet. denied, 10 M.J. 29 (CM\ 1980) I 
the Air Fbrce Cburt of Military Review noted that such withdrawal might 
be particularly difficult were the issue arose swdenly at or before 
trial or in a trial by judge alone. 'lhat Cburt further in:iicated that 
wen witldrawal is requested the judge should inquire of the accused if 
he desires to proceed with his appointed oounsel. Fran such an inquiry 
the judge v.ould detennine \thether the antagonisn between ex>tmsel am 
accused v.ould result in inadequate representation. 

6. See id., at 21 n. 183; Freedman, Perjury: The Lawyer's Trilemra, 1 
Litigation 26, 29 (1976) [hereinafter Freedman]. 

7. See Freednan, supra mte 6, at 29. An opinion by 'lhe Judge Advocate 
General, Professional Ethics o:mnittee, 'lhe Arm:f lawyer, July 1977, seems 
to imply that an attorney may have an obligation to mtify the oourt of 
intern.Erl perjury \then he witlldraws fran the case. :Eb.Never, that case 
involved a client wlX> anrx:>unced his intention to perjure himself as a 
witness in a different proceeding. It is prcbable that had the client 
intern.Erl to perjure himself as a defendant, there v.ould have been oo 
obligation on the part of the attorney to reveal his client' s intention. 
'lhis is true especially in light of the cbservation in ABA Stam.ard 4-7. 7, 
supra mte 2, that the reasons for withfrawal IlU.LSt be withheld fran the 
oourt. It should be ooted that even were the attorney has revealed to 
the court his client' s intention, the defemant has, at least in one case, 
been deemed mt to have been denied effective assistance of oounsel. See 
Mlddox v. State, 28 Crim. L. Pptr. (ENA) 2131 (Tex. Ct. Crim. App. 1980). 

186 




unprofessional cooouctB any atteYpt. to urge a client to witl'lb:>ld in
fonnation.9 In order to provide an adequate defense, the attorney IlUlSt 
have the client's canplete confidence. M:>reover, he nust be thorotJ3hly 
familiar with all the facts of the case, 10 regardless of 'lthether such 
koclwledge poses a problem. 

Nor can the problem be avoided by refusiD:J to let the accused take 
the stand. ~ nust ultimately make that decisicn hineelf,11 altholJ3h 
the attorney may, of course, persuade and advise.12 !meed, the APA 
Starrling Cormittee on Association Starrlards for criminal Justice [herein
after Starrling Ccmni.ttee] proposed that "cn.msel must strol):Jly discourage 
the defuxiant11 13 'ltben he int.ems to take the staOO to perjure hineelf. 
'lbe problem involves a conflict between various guidelines and starrlards. 
On one hand, the attorney is urged to zealously deferxl his client;l4 
to protect his confidences;15 aoo to encourage candor.16 Ibwever, he 
must also ranain within the bouOOs of the law;17 upb)ld the hoIDr of 

8. Unprofessional corrluct is defined as COl1duct Which should be subject 
to disciplinary sanctions pursuant to codes of professional responsibil 
ity. See APA Stan::iard 4-1.l(f), supra mte 1. 

9. See APA Starmrd 4-3.2, supra J'Dte 1. 

10. See APA Standard 4-3.1, 4-3.2, supra JDte 1. 

11. See APA Starmrd 4.5-2, supra mte 1. 

12. Id. 

13. See APA Standard 4-7. 7(a), supra J'Dte 1. 'lbe Cburt in Radford, 
supra J'Dte 5, at 772, SlJ3gested that the defense counsel's threat to 
withdraw might dissuade his client fran testifying falsely. 

14. See canon 7, APA Code, supra JDte 2. 

15. See Canon 4, ABA Code, supra JDte 2. 

16. See APA Starmrd 4-3.l(a), supra mte 1. 

17. Id. 
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the profession:~8 and refrain frcrn lm::win1ly using perjured testirrony, 19 
or engaging in fraud or misrepresentation. 0 

Although there is a great deal of controversy surramding the prq>ri
ety of allcwing a client to cx:xmri.t perjury.l21 the accepted position was 
articulated by Chief Justice Warren Burger: z2 

canons 1523 and 3724 of the Arrerican Bar Association 
are e:xplicit and clear and it is sheer nonsense for 
anyone to claim that they leave doubt aba.lt the tend
ering of perjured testirrony • • • • The proposition 
that perjury nay ever be kncwingly used is as perni
cia.is as the idea t..Yta.t camterfeit doCl..nrents can be · 
fabricated and kncwingly offered to the ca.irt as 
genuine. This is so utterly absurd that one wonders 
why the subject need even be discussed arrnng persons 
trained in the law. 

18. See canons 1 and 9, AS!\ Code, supra note 2. 

19. See Disciplinary Rule 7-102(A} (4}, ABl\ Co:le, supra note 2. 

20. See Disciplinary 'Rule 1-102(.!\) (4}, ABr\ Code, suora note 2. 

21. See Hansen, Mili Le 1 Et.."'1.ics: Per· and the Prosecutor, The 
Army Lawyer, November 1975 at 4 ,_hereinafter f-Iansen : Freedman, supra 
note 6; Freedrran, Professional :Resnonsibilit of the Criminal Defense 
Lawyer: The Three Hardest Questions, 64 Mich.L.Rev. 1469 1966 ; Bress, 
Professional Ethics in Criminal Trial: A View of Defense Counsel's Re
sponsibility, 64 Mich.L.Rev. 1493 {1966): Noonan, The Purp:?Se of .~dvocacy 
and the Limits of Confidentiality, 64 Mich.I.,. Rev. 1485 (1966). 

22. See Burger, Standards of Conduct for Presentation and Defense Person
nel: AJudge' s Viewpoint, 5 Am.Crim.L.Q. 11, 15 (1966}. 

23. Canon 15, AR\. canons of Professional Ethics [replaced by Ail.l\. Code, 
supra note 2, in 1970] states that an attorney nay not violate lcw or 
camtl.t fraud in the interest of his client. 

24. Under canon 37, AB\. c:a.nons of Professional Ethics, an attorney nay 
violate his client's confidences if the client announces an intention to 
cnmmi.t a erirne. 
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'!he Olief Justice' s ccmnents alrcost seen to require that the attorney 
reveal to the court his client's desire to camd.t perjury. .Eb.v'ever, it 
is the active use of perjured. test.ilrony Which is ccn:iemned.25 '!his is 
the vieow reflected in the ABA Starding Ccmnittee' s prop::>sed solution: 26 

(1) 	 If the intention to camd.t perjury cat'Wi:!S to 
light before trial an:i if the court grants per- • 
mission, eotmsel should witMraw wit}'x)ut inform
ing the court of the reason. 

(2) 	 If withdra\'al is i.mp::>ssible and the client in
sists on carmi.tting perjury, the lawyer may oot 
assist him or use the perjured. test.i.rocny. 

(3) 	 '!he lawyer should make a record, before the ac
cused. testifies, that the latter is acting con
trary to the advice of counsel. '!his fact 
should oot be revealed. to the court. 

(4) '!he lawyer may then identify the witness as the 
accused and ask questions of the accused, the 
answers to Which the attorney believes will oot 
constitute perjury. 

(5) The lawyer should avoid direct examination as to 
t}'x)se matters to Which he believes the accused 
will resp::>rrl with perjured. test.ilrony. '!he 
attorney should merely ask the accused if he 
wants to make an additional statement. 

25. 	 see Freedman, supra oote 9, at 30. 

26. ABA Stan:iard 4-7. 7, supra oote 1. '!he stan:Jard was approved. by the 
ABA Standing Ccmnittee on Association Stardards for criminal Justice 
but was withdrawn prior to suhnissicn to the APA lbuse of Delegates. 
'!he question will be ultimately resolved. by the ABA Special Ccmnission 
on Evaluation o~ Professional Stan:lards. APA Stan:iards, supra oote 1, 
at 4-95. See also United States v. Radford, s11ra oote 5, at 772 n. 3. 
In JohnsonV. United States, 25 crirn L. Rptr. BNA) 2397 (o.c. Ct. AW· 
1977), the court held that this procedure merely constitutes an ethical 
starrlard an:i canoot be irrp)sed. up::>n counsel by the trial judge. In that 
case a deferrlant had decided oot to testify \tthen the trial jtrl.ge adm::>n
ished. counsel oot to question his client with regard to the false 
material or use that material in argunent. 

189 


http:ccn:iemned.25


(6) 	 The lawyer may mt argue that these kno.vn false 
statements are worthy of belief and may not rely 
on false testim::.ny in llis closing arguroont. 27 

There are obvious difficulties with this approach. An e~riencErl 
prosecutor ....uuld object to the accused's narrative ranblings. 28 There 
is also the danger tllat a court, or especially a trial judge, will draw 
detr.i.rcental inferences fran the attorney's conplete disregard of his 
client's testirrony. 29 One c:x:mrentator has accordingly suggested that 
the accused rrust be apprised, at the outset, of the J?'.)Ssible conse:}Uences 
of this course of action. 30 In spite of its disadvantages, hONever, 
this is still the acceptei rrethod for dealing with a client who insists 
on testifying falsely. The problem of a perjurious witness is less 
difficult. The defense attorney alone determines what witnesses to 
can.31 Thus, absent the requirement that the witness take the stand, 
the prc:ihibitions against using knaN11 perjury control: the defense should 
refuse to allON Private Labedeau's friend to testify. 

b. The situation becorres rrore difficult if the attorney is not convinced 
that his client will cormrl.t perjury. Given the devastating consequences 
of treating a truthful defendant's testirrony as if it were perjured, he 
rrust norrrally proceed as if the client's version were true unless he is 
certain of his client's intent to o::mnit perjury. 32 The Disciplinary 
Rules and ABA Standards speak cnly in terns of what the attorney knONs 

27. In United States v. Radford, supra note 5, at 772, the Air Force Court 
of Military ReviEM r~ired that a defense counsel clearly disassociate 
h:i.mself from testirrony of an accused he knew to be false. 

28. 	 See Freedrran, supra note 9, at 30-31. 

29. 	 Id. 

30. Id. at 31. In Thornton v. United States, 357 A.2d 429 (D.C.C.A. 
1976);-ho,..rever, the District of Columbia Court of Appeals held that a 
defense counsel's use of a procedure essentially identical to .ABA. 
Standard 4-7. 7 did not deey a criminal defendant effective assistance 
of counsel. 

31. 	 See AB'\. Standard 4-5. 2 (b) , supra note 1. 

32. 	 See Cocke, supra note 4, at 13. 
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or should reasonably krxM to be false.33 If there is the slightest 
possibility that the accused is tellio:J the truth, our system of justice 
requires that the trier of fact make the final detennination.34 

33. Disciplinary Rule 7-102(A)(4) ABA Code, supra mte 2: ABA Starx'iard 
4-7. 7, supra mte 1. 

34. See Hansen, supra mte 21, at 5. 
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PRCFOS8J INSlIDCTICN 
INSANITY 

Defining "Mental Disease or Defect" 

The medical, le:;Jal, and mJral considerations necessarily embraced 
by the insanity defense remer it a catplex doctrine, arrl highlight 
the inq:x>rtan:::e of insuring that the fact-finder understands its nuances. 
In United States v. Frederick, 3 M.J. 230 {CMi\ 1977), the Cburt of 
Military A,weals adopted the follON'i.ng standard for detennining mental 
responsibility: 

{l) 	 A person is oot responsible for criminal conduct 
if at the tilre of such corxiuct as a result of 
mental disease or defect he lacks substantial 
capacity either to appreciate the criminality 
[ wroBJfulness] of his corxiuct or to confonn his 
cooouct to the requiranents of law. 

(2) 	 As used in this Article, the tenns "nental dis

ease or defect" do oot incl\rle an abnonnality 

manifested only by repeated criminal or other

wise antisocial corxiuct.* 


Althou;h the Court refrained fran elaborating on the prrase "nent-..al dis
ease or defect," a clear arrl un:lerstarrlable definition of those tentB is 
particularly inq:x>rtant because it is that definition, rather than the 
nanenclature used by the expert rnelical witnesses, Which will detennine 
whether the fact-finder concl\rles that the evidence establishes the kind 
of mental inpainnent contercplated by the standard. 'Ihe Anrr;{ Court of 
Military Review has criticized this lack of guidance and ha.s suggested 
definitions of the key tentB. See United States v. Chapnan, 5 M.J. 
901 {A0-1R 1977) arrl United. Statesv. Cortes-Cresp:>, 9 M.J. 717 {ACMR 
1980), ~· granterl, 9 M.J. 398 {CMi\ 1980). '!he recently amerxierl para
graph 120b of the Manual for Courts-Martial, Uniterl States, 1969 {Re
vised edition), reflects the Frederick standard but lacks any additional 

* The second clause is exclusionary, and its interxied effect is to 
prevent psycix:>paths wh> habitually eBJage in antisocial corxiuct fran 
avoiding conviction under the standard. 
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explication of the type of mental disease or defect 'lwhich will exaierate 
criminal behavior. · 

To insure that court members understand the insanity defense, comsel 
should propose the followin:J definition: 

A mental disease or defect incllrles any abnormal 
corrlition of the mirrl \tbich substantially affects 
mental or em:Jtional processes and substantially 
ircpairs behavior controls. 

This definition w:i.s fonnulated in ~d v. United States, 114 u.s. 
App D.C. 120, 312 F.2d 847, 851 (1962), and has been citErl with apprcwal 
in United States v. Brawner, 471 F.2d 969 (D.c. Cir. 1972) and Bethea v. 
United States, 365 A.2d 64 (D.C. App. 1975). It was also suggestErl by 
Senior Judge Jones in his concurring opinion in Olapnap, supra, and was 
incltrled in a rrore expansive definition Sl.J3<3estErl in Cortes-Crespo, 
Supra• 

The definition's advantages stem fran its brevity, its practicality, 
and its avoidance of any confusing or prejtrlicial tennin;)logy. 'lhis is 
especially important in view of the persistent. yet erroneous view in 
military law that scrcallErl personality or character and behavior dis
orders do oot, as a matter of law, constitute mental diseases or defects. 
Much of the expert testinony in insanity cases will relate to just these 
kinds of corrlitions because they canprise one of the four major groups of 
mental disorders outlinErl in the .American Psychiatric Association's Dia'f. 
nostic and Statistical Manual of Mental Disorders (3d ed. 1978) (Draft • 
Any definition of mental disease or defect Which 1ncltrles language sugges
ting that personality or character and behavior disorders are oot ~~ 
mental diseases or defects \t.Ould therefore be potentially prejtrlicial. 
Indeed, since much of the psychiatric test:imony re:Jarding any mental dis
order will incltrle syrrpt.cmatic descriptions relatin:J to personality, 
character, and behaviorial manifestations, any definitional language 
\tbich contrasts a mental disease or defect with character, behavior, 
or personality defects should be challengErl as prejtrlicially misleading. 

The defense counsel should also oppose as prejtrlicial a separate 
"personality disorder" or "character and behavior disorder" instruction 
(as contained in paragraph 7-6, Military Judges' Guide, supra) in any 
case Where the insanity defense is based on soch a diagoosis. The stan
dard partial mental responsibility instruction adequately deals with that· 

193 




ccnlition' s effect on an accused' s ability to prene:litate, entertain 
a specific intent, or possess a certain kn:Jwledge. '!he suggested defi 
nition avoids the for03oing semantical problems and yet provides the 
court~s with a 1N0rkable guide to interpret oonflicting expert evi
dence. It encourages psychiatric testimcny \th.ile discouraging a semantic 
"battle of the experts." Finally, it is sufficiently responsive to major 
chan;Jes in the field of psychiatry and its attendant diagoostic practices. 
[For additional infonna.tion re;arding mental .responsibility instructions 
in general, see Devitt and Blackman, Federal Jury Practice and In~ 
tions (3rd ed. 1977).] 
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SIDE BAR 

A CompiZation of Suggested Defense Strategies 

Investigating a Case 

hccused who are dissatisfied with their legal representation before 
ca.irts-martial frequently crnplain that their counsel failed to fully 
investigate the case. The overwhelming majority of these cacplaints are 
unfounded and ~llate counsel refuse to raise the issue en ~. 
Ho.vever, the Supreroo Court's decisicn in Anders v. California, 386 U.S. 
738 (1967), suggests that the ay;pellant' s o,.m desires in this regard are 
controlling. While military disCOV'ery rules are conparatively liberal, 
they are intended to provide access to information which w:>uld otherwise 
be unavailable, arrl they constitute an inadequate substitute for a 
defense counsel' s a,.m investigation of a case. Indeed, in United 
States v. McMillan, CM 439434 (A01R 13 Apr. 1981) (llllpub. ),1 the Court 
held that the military judge did not err in denying a defense counsel's 
denarrl for the production of docunentary evidence because the latter 
made no personal effort to secure the documents arrl there was oo sharing 
that they v.iere otherwise unavailable. Unnecessary reliance upon govern
ment counsel to perfonn investigative tasks can adversely affect a client 
by pra:na.turely revealing the defense's theory of the case. In adHtion, 
the investigaticn may provide the government with dama.ginJ infonnaticn 
it had overlooked. Finally, even if the prosec\itor resporrls to a specific 
request, he will rarely identify collateral infonnaticn fran the sa1re 

source that might benefit the defense. · 

The ay;pellate courts have held that a failure to present favorable 
evidence may ccnstitute ineffective representation.2 The Ant¥ Court of 
Military RevieN oo lcnger requires the government tO perfonn defense
related tasks which the defense counsel himself is able to a:nplete. 
Accordingly, defense counsel should make every reasonable effort to 
secure evidence before subnitting a discovery request. If t.h:>se efforts 

1. In McMillan, the defense counsel demanded that the prosecutor pnrluce 
a packet of infonnation concerning a key governnent witness' adninistra
tive discharge. 

2. Seer ~·~· • United States v. Broy, 14 US<lv1A 419, 34 CMR 199 (1964): 
United States v. Davidson, 27 CNR 962 (AFBR 1958): United States v. Shaw, 
30 CMR 531 (ABR 1961); United States v. Enmerson, 44 CMR 602 (POIR. 1971). 
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I 
are not fruitful, the ca.msel sh:Juld set fdrth, on the record, the steps 
he took in seeking the infonration. This procedure protects the counsel 
an:i provides a fact.ml basis for appellate 1

1 review if the military judge 
denies the r~est. I . 

Admissibility of Aggravation Evidence in Contested Cases 

Chief Judge ~erett reeently questioned the extent to Which paragraph 
75 of the Manual for Ccurts-Martial, United States, 1969 (Revised edition) 
[hereinafter Manual], limits the type of aggravation evidence the govern
rrent nay introduce in not-guilty plea cases. furing the sentencing hear
in; in United States v. Castillo, 11 M.J. i 163 (0>1A 1981.), an assault 
victim' s father testified about the effect ·the offense had on his young 
daughter. This prosecution tactic was not challenged at trial or on 
appeal, rut Chief Judge Everett dissented fran the CourtIs denial of the 
accused 1 s petition for further review and stated that he would have speci
fied the issue for consideration. ParagraPh 75b of the Manual describes 
the types of evidence that the governm:nti nay-offer durin; sentencin; 
hearin;s. In guilty plea cases, the governrent nay introduce evidence 
of aggravatin; circumstances not offered prior to the milltary jtrlge• s 
acceptance of the plea.3 In not-guilty plea cases, the govenment may 
introduce admissible evidence of previoos convictions, infonnation fran 
an accused's field personnel records, arrl data concerning his service 
as well as the nature of arry pretrial restraint. 4 In contested cases, 
the government nay not introduce additional evidence corx::ernin; an 
offense :roorely to increase punishment. Relevant p:>st-conviction evidence 
is admissible in guilty plea cases because there is n:>mally a paucity 
of evidence concerning the offense and its effects, arrl that infonnation 
is relevant to an assessment of the sentence. Counsel · should carefully 
nonitor the evidence offered by governnent coonsel in sentence hearings, 
arrl object if it fails to canport with paragraPh 75 of the Manual. 

3. See para. 75b(3), Manual. Evidence offered prior to the plea generally 
consists of a stipulation of fact. 

4. But o:rrpare para. 75b with I.Bra. 75d, Manual, Which indicates that a 
different rule applies to courts constituted without a military judge. 
Adverse infonnation fran an acaised 1 s field personnel files is not 
acinissible in aggravaticn in a contested case tried without a military 
jtrlge, nor is it admissible in a sumnary coort-rcarital. 'Ihe govenment 
may, hONever, introdoce evidence in reruttal to defense evidence, see 
para. 75e, Manual. 
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Defense Witnesses: Testim:mial "Surprises" 

Occasionally the test.ircony of defense witnesses conflicts with their 
statements during pretrial intervie<.>1S. This situation usually arises 
during the sentence hearing and typically concerns the accused's rehabi
litative potential and his future value to the military service. Need
less to say, such test:inony can be devastating. Counsel should take 
preventive measures to reduce the p::>ssibility of such testim:mial su
prises. Reinterview all extenuatien arrl mitigatien witnesses en the 
day of the trial in order to detect any last-minute vacilations. Also, 
if a comnander irrlicates he will testify as to the inapPropriateness 
of discharging the accused, check his forwarding endorserrent en the 
charge sheet. If he reccrcm::mdErl a discharge, ask him to explain his 
revised opinion; if his explanation is unconvincing, his testi.nnny ma.y 
be unfavorable. If the ccrcrnarrler of an accused in an uncontested case 
states that he v.ould urge the latter's retention, counsel should ascer
tain whether he v.ould support, in writing, a pretrial agreenent provi
ding for a suspended discharge. Finally, check with other attorneys as 
to their opinion of a witness' reliability. No caribination of preventive 
measures, of course, can guarantee that counsel will never be surprised 
by a witness• testinony. He should therefore utilize Military Rule of 
Evidence 607 to ameliorate the impact of unexpected adverse testinnny. 
That provisien pennits a proponent to :i.rrpeach his ONrl witness. To faci
litate impeachnent, counsel should, Whenever p::>ssible, have a witness 
with him whenever he conducts pretrial interviews. When that is irrp:>
ssible, counsel can take mt.es arrl ask the prospective witness to 
attest to their accuracy by initialing them. 

Challenging Autarobile Searches 

The extent of the government• s authority to search the contents of 
an autooobile without a warrant follCMing seizure of the vehicle is again 
before the Suprerre Court in New York v. Belten, 29 Crim.L.Rptr. (BNA} 
4063, (U.S. &lp. Ct. 20 May 1981). In that recently argued case, the 
Court will decide Whether a warrant was necessary to examine the contents 
of a jacket found in an autarobile in p::>lice custody.s In United States 

5. A policeman stowed the vehicle for speeding. When he approached it, 
he smelled ma.rijuana arrl noticerl a small envelope of the type used to 
store the contraband en the autard:>ile' s floor board. After "patting 
d0Nn11 each occupant, he examined the envelope and discovered ma.rijuana. 
fle then arrested the men, returned to the vehicle, and found five jackets, 

· one of which containErl cocaine. Although each of the arrestees denied 
CMnership of that jacket, it was subsequently linked to Belton. 
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v. Chadwick, 433 U.S. 1 (1976), t..lie Court held that once a locked foot
locker was in police custody, the officers could examine the contents of 
the footlocker cnly aft.er securing a warrant. The Cburt reaffirmed 
Chadwick in Arkansas v. Sanders, 422 U.S. 753 (1979).6 In both cases 
the Court focused on the absence of exigencies at the time of the search 
as well as the privacy expectation in items in a closed container re
moved fran public view. In roth Chadwick and Sanders the Court declined 
to extend the "autarobile" exception to the Fourth Amendment 1 s warrant 
requirement, see carro11 v. United States, 267 u.s. 132 (1925), because 
no exigencies-eiisted cnce the item was under exclusive police control. 

Placing itercs out of public view in one's jacket arguably engenders 
the same expectation of privacy as placing them in a footlocker. Accord
ingly, counsel shoold move to suppress evidence obtaine:i in a marmer 
similar to that in Belton~ In that case, the government contended that 
the police officer's actions were necessary to insure personal safety 
because the suspects could have attercpted to reenter the vehicle and 
secure a weapon, and because the police officer was outnunbered by the 
arrestees. The Cburt 1 s questions concerning this contention are in
structive as to the marmer in which defense oounsel can counter argu
roonts that the search was properly conducted incident to a lawful appre
hension, see Chinel v. california, 395 U.S. 752 (1969). First, were the 
arrestees in a position to enter the vehicle? Second, were they physi
cally situate:i in a manner which would enable· then to overpcMer the 
arrest.ing officer? Third, did the police officer have reason to appre
hend imnediate danger? Fourth, were the arrestees anned? Fifth, was 
assistance available to the p:>lice officer? Sixth, does the charge upon 
which the suspects were apprehende:i support a custcx:Ual arrest? Finally, 
was there probable cause to search the vehicle's contents? 

Multiplicia.is Specifications 

Records of trial received in the Defense Appellate Division (DAD) 
occasicnally reflect convictions en nutl.tiplicious offenses. Until re
cently, United States v. Walters, 43 CMR 93 (ACMR 1973), was the prin
ciple authority for disnissin.J specifications which are nrultiplicious 

6. In Sanders, the police conducted a warrantless examination of a suit 
case placed in a taxi by the accused. The suitease was seized when 
the cab w:ts stopped p.rrsuant to the accused 1 s apprehension. The Court 
held that the warrantless search was invalid because exigent circumstances 
nust be assessed imnediately before the luggage is opened; in this case, 
the police exercised exclusive control over it. See 13 The Advocate 108 
(1981) for a discussion of the case. 
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'for findings purposes. 'lben, in United States v. Neverson, 11 M.J. 151 
(°'1A. 1981), arrl United States v. Thcnpsoo, 10 M.J. 405 (Cl-1i\ 1981), the 
Court of Military Appeals held that a specification alleging the nature 
of the force usel to perpetrate a rape was rmll.tiplicious for firrlings 
purposes with the rape charge. To insure that an accused's record does 
IX>t appear to reflect the convicticn of rcore offenses than he actually 
cannitted, defense cnmsel should rrove to disniss rrultiplicious spec
"ifications. 

Expeditious Post-Trial Processing 

Extensive intervals between the anrnmcenent of firrlings arrl the 
ccnvening authority' s action are denying rrany convicted servicenenbers 
their right to expeditious appellate review. This problem typically 
arises where the accused receives a relatively short sentence of four to 
six rconths arrl acticn is Int taken until the 90th day after trial, or 
where the accused is sentenced to several years of confinement but action 
is Int taken until four or rrore nnnths have elapsed since trial. 7 In 
sane cases, accused whose sentences include relatively brief perio:ls of 
confinement serve their sentence before the record is received in DAD. 
A. confined accuse:i is Int considered for parole, clemency, or an umrade 
in custody until the convening authority ccnpletes his action.B- In 
addition, forfeitures are extracted in accordance with the aijudged 
sentence until the action is canpleted, arrl the accused will Int receive 
the benefit of any pretrial agreement regarding that aspect of the 
sentence. 

In United States v. Dunlap, 23 US01A 135, 138, 48 CMR 751, 754 
(1974), the Court of Military Appeals IX>ted that "Congress has cannarrled 
timeliness of proceedings not only for the pretrial stages of the court
martial processes arrl the trial, but also in the appellate process," arrl 
established a rrandatory 90.:..aay limit on }?'.)st-trial prcx:essing: absent 

7. The Court of Military Appeals recently entertained a writ of habeas 
corpus in United States v. Curry, 11 M.J. 158 (CW\ 1981), a case where 
action had Int been taken six nnnths after trial. In Kreer v. Cannander, 
United States Disci l' Barracks and the United States, CM 440224, 
Mis. Docket No. 81-39 AR, an accused was confined at the USDB and served 
his entire sentence IX>twithstarrling the convening authority's action sus
pending the punitive discharge and ordering him to the retraining brigade 
in lieu of confinement at the USDB. 

8. Army Reg. No. 190-47, The U.S. Army Correctional System ( 1 Oct. 1978) • 
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' 
justifiable delays, failure to take action within that timeframe re
sulted in reversal· of the conviction and dismissal of the charges. In 
United States v. Banks, supra, the Court e~iminated the 90-day rule but 
reaffinned an accused's right to speedy aPf>ellate review, stating that 
applications for relief "'10uld be tested for prejudice.9 In United States 
States v. Jch.nson, 10 M.J. 213 {CM\. 1981), ho,.rever, Chief Judge Everett 
expressed his willingness to reconsider reviving Dunlap if frequent 
problems with po~t-trial delay continue to occur: 

'Ihe very difficulty in derronstrating that · 
prejudice to an accused has resulted fron delays 
in COipleting the action provides a tenptation 
for a convening authority to lapse into dilatory 
habits in carpleting his action. 'Ihus, the de
mise of the Dunlap presumption nay produce a re
turn to the intolerable delays that persuaded the 
Court to adopt the presumption in the first place. 
Indeed, to help prevent such an occurrence, the 
Court should be vigilant in f irrling prejooice wher
ever lengthy post-trial delay in review by a con
vening authority is involved. f.breover, if the 
problem of post-trial delay occurs frequently in 
the future, the Court will have to consider resur
recting the Dunlap presumption of prejudice.10 

In United States v. Jones, CM 439900 {AO>iR 20March1981), a case involv
ing lengthy post-trial delays, the court repeated Chief Judge Everett' s 
warning, although it founi that the delays in that case were hannless. 

Clearly, the ar:pellate oourts' cx:ncern over expeditious ar.pel
late review nay proopt. a reinstitution of the Dunlap 90-day rule. In 
appropriate cases, defense camsel should suhnit a request for expedi
tious processing to the cx:nvening authority, setting forth any prejooice 
incurred by delays, especially if it becanes apparent that an accused 

9. In Banks, Judge ChJk stated that he disagreed with abandoning 
Dunlap. See United States v. Banks, 7 M.J. 92, 94 {CMA 1979) {Cmk, 
J., concurring in result). 

10. United States v. Johnson, supra at 218 {Everett, C.J., concurring in 
result). 

200 


http:prejudice.10


will serve all of his confinarent before the convening authority takes 
action. If the request is denied, o:::>unsel should address the problem in 
his response to the p'.)St-trial review, and enunerate the events fran 
trial to action and the nature of prejudice suffered by the accused as a 
result of the delay. Counsel should als0 consider requesting a d~fennent 
of confinement where substantial errors occurred during trial arrl the 
preparation of the record will be time consuning.11 

Selection of Trial Fora 

Comnentators have noted that in detennining Whether to waive a jury 
trial, the defense counsel should consider "[w]hat • • • judge will try 
the case if a jury is waived, and ho.ti appealing to him is [the] case or 
the deferrlant' s defense or the deferrlant as a person," arrl whether the 
particular judge is 111 hard' or 'easy' , for instance on narcotics cases 
or sex cases. 11 12 At the errl of each fiscal year, the atlef Judge of the 
Arrrry Trial Judiciary prepares a consolidated report of trial activities, 
expenses, and related administrative data. 'lbe follON'ing statistics for 
Fiscal Year 1980 reflect the relative differences between trials by 
judge alone and with members as to the imposition of punitive discharges: 

11. See United States v. BrONnd, 6 M.J. 338 (01A 1979). 

12. Trial Mmual 3 for Defense of Criminal cases, §317, Election or 
Waiver of Jury Trial (1975). 
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GENERAL roJRI'S-MARI'IAL 

Judge Alone With Merri:>ers 
AREA 'lUI'AL GP DISOI. % 'IDI'AL GP DISOI. % %Dif 

USAREUR 521 331 449 86 257 79 150 58 28% 
KOREA 28 9 27 96 12 2 7 58 38% 
coous 265 173 221 83 308 147 181 59 24% 

ARMY WIDE 814 513 697 86 577 228 338 59 27% 

BCD SPECIAL <DJRl'S-MARl'IAL 

USARFAR 579 315 346 60 202 64 66 33 27% 
KOREA 112 58 69 62 38 12 18 47 15% 
coous 755 447 351 48 646 237 200 31 17% 

ARMY-WIDE 1446 820 776 54 886 313 284 32 22% 

While these differences may be caused by a ntlllber of factors not reflected 
in the statistical abstract, they nevertheless highlight the i.np)rtance 
of an accused' s selection of the trial forun. 'Ihis choice trust be made 
by the accused, but his selecticn will be kncMing and intelligent only 
if it is based on the inforned advice of coonsel. 
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USCMA WATCH 

Synopses of Seleated Cases In Whiah 
The Court of Military Appeals Granted 
Petitions For Review or Entertained 

Ozta 1> A:r-gument· 
Four years ago, in an opinion rrarked with a cautious desire to 

place military law in harm::>ny with its civilian camterpart, the carrt 
held in United ·states v. Frederick., 3 M.J. 230 (CMA 1977), that the 
criminal liability of an allegedly insane military accused rrust be de
termined in accordance with the Aroorican Law Institute' s {ALI) standard 
for mental responsibility. The Court recently expressed its willingness 
to reexamine the role of the insanity defense in military law during 
oral argl:Jnent in United States v. Cortes-Crespo, 9 M.J. 717 {ACMR 1980), 
~· granted, 9 M.J. 398, argued 23 June 1981. '!he specific issue raised 
by that case involves the definiticn of a "mental disease or defect" 
capable of triggering the standard, althQU:Jh the Court was also invited 
to examine the broader questicn of whether military courts rray systena
tically exclude personality disorders fran the category of rrental in
firmities conterrplated by the ALI test. Arx>ther issue of far-reaching 
importance is pending before the Court in several cases: in, ~·!l·, United 
States v. Bond, ACMR 439172, ~· granted, 11 M.J. _ {CMi\ 1981): United 
States v. Miles, ACMR 439313, oet. 91anted, 11 M.J. (o.1A 1981): and 
United States v. Boone, 10 M.J. 715 ACMR 1981), ~· granted, 11 M.J. 

(CMA. 1981), the Court will examine the retroa.ctivity of the recent 
aroondment to 1\rticle 2, Unifonn Code of Military Justice, 10 u.s.c. §802 
(1980 Suppp.), Act of 9 Nov. 1979, Pub. L. 96-107, 93 Stat. 810. Only 
three service coort of review decisions have expourrled on the principles 
involved in this issue. '!he Court in United States v. Quintal, 10 M.J. 
532 (ACMR 1980), Ufheld the application of the aroondrrent to cases tried 
before its effective date on.the general principle that appellate coorts 
should apply the law in effect at the tilre it rerrlers its decision. In 
United States v. McDonagh, 10 M.J. 698 (Aa1R 1981) , another panel of the 
Arm.I Court of Military Review split: two judges held that the aroondnent 
was applicable, while Senior Judge Fulton concluded that its application 
to cases previously tried violated the ~~ facto clause of the United 
States Constitution. M:>st recently in United States v. Marsh, 11 M.J. 

, (NCMR 26 Mly 1981), the Navy Court of Military Review, sitting en 
bane, adopted Senior Judge Fulton's position by a 6-3 vote. '!hat case 
nay well be certified to the Court. 
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GRANI'ED ISSUES 

APPREHENSION: Probable cause 

Naval law enforcerent agents suspected the accused of starting tw::> 
fires in his barracks Oller a 5-day perioo; en both occasions he had 
perfonned fire-watch duty and had been one of the first persons on the 
scene. Follc:win:J the secorrl fire, he was appreherrlei at the hospital 
after receiving treatment for snoke inhalation. Several incriminating 
admissions made durifl3 a subsequent interrogaticn were admitted O'ller 
his objection at trial. In United States v. Schneider, tnm 80-1524, 
pet. granted, 11 M.J• .:__ (CM\ 1981), the Court will detennine whether 
the admissions were the product of an illegal ar.prehension. The Cburt 
will also consider whether the staterents were elicited by the agents' 
threats that the accused w:Juld be endangered by other servicemerril::>ers 
living in the barracks, or by the agent's pranises of psychiatric help 
and a !X)Ssible administrative discharge if he confessed. 

SENl'ENCE: Irrpn:per ,Argunent 

During his sentencing argument, the trial counsel urged the court 
members to consider the fact that the accused lied urrler oath as a matter 
in aggravation. The tr41 defense coonsel did not object, and the mili 
tary judge did oot present any curative instruction. The OJurt continues 
to grant petitions for further review to detennine whether this type of 
argunent constitutes prejudicial error. See United States v. Grace, 
ACMR 439493, pet. granted, 11 M.J. _ (CMA 1981). It previously granted 
revieN of a similar issue in United States v. Warren, 10 M.J. 603 (AF<MR 
1981), pet. granted, 10 M.J. 407 (CMA 1981). [see 13 The Advocate 126 
(1981) for discussion.] Defense <X>l.ll'lsel should continue to object to 
prosecutorial arguments or judicial instructions \\hich irrply that a 
firrling of guilty necessarily irrlicates that the accused ccmni.tted per
jury and that he therefore deserves a rcore severe sentence. Although 
the SUprere Calrt has ruled that a sentencin:J judge may consider the 
ar.parent falsity of an accused 1 s testirrony as a factor relevent to an 
ar.propriate sentence, the OJurt of Military Appeals has not considered 
whether the rule should be ar.plied to military practice generally or to 
trials before court It'eI'Cbers in particular. 

DEFENSE OJUNSEL: Effective Assistance 

Defense counsel often represent accused \\ho will alTOC>St certainly 
receive a punitive discharge. In such cases, it may be advantageous to 
concede the appropriateness of a ?lnitive discharge in an attercpt to 
minimize other fonns of punishment or the type of discharge itself. If 
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this strategy is used, the defense camsel should insure that the accused 
is aware of the tactic, un1erstands it, .and approves of it. Any decision 
to affinnatively request a punitive discharge in lieu of other punishment 
or to concede the appropriateness of a punitive discharge should be mem
orialized in a written statement prepared prior to trial, or established 
on the record. In United States v. Volmar, AF01R 22717, pet. granted, 
11 M.J. (CMA. 1981), the Court will consider 'Whether a defense coun
sel' s sentencing argunent, in 'Which he conceded the appropriateness of a 
bad-conduct discharge as an alternative to a dishonorable discharge, 
denied his client the right to effective assistance of camsel. 

JURISDICTION: Amerrlment of Article 2, UCMJ 

The Court continues to grant petitions for further review in cases 
involving the application of the recent amendm;mt to &ticle 2, Unifonn 
Ccx1e of Military Justice [hereina~er UCMJ], 10 u.s.c. §802 (1980 Supp.}, 
Act of 9 Nov. 1979, Pub. L. 96-107, 93 Stat. 810. See ~, United 
States v. Bond, ACMR 439172, ~ granted, 11 M.J. = (CM\ 1981): 
United States v. Miles, Aa1R. 439313, ~ granted, 11 M.J. (CMA. 
1981): United.States v. Boone, 10 M.J. 715(ACMR1981}, ~·granted, 11 
M.J. (CMA. 1981). 'lhe difficulty in applying the amendment, \<.hich 
extends in personam court-martial jurisdiction, arises fron the fact 
that the date of the accused's enlistment, the dates of the offense and 
trial, and the effective date of the statutory amendment are all relevant 
to the Court's detennination of the provision's applicability. At least 
one panel of the Arnf:1 Court of Military Review has held that the amend
ment should be awlied retroactively to validate enlistments contracted 
prior to the effective date of the amendnent. See, ~·.9:·, United States 
supra: United States v. MdJonagh, 10 M.J. 698 (ACMR 1981}: United States 
v. Marsh, NI-01 80 1281 _ M.J. _ (Na.m 26 May 1981}. 

GUILTY PLEA.: PrOV'idence 

The defense of duress was raised during the providence inquiry in 
t\\O unrelated cases, United States v. Palus, Aa.1R. 440010, pet. granted, 
11 M.J. _ (CMA. 1981), and United States v. Mountain, ACMR 440043, ~ 
granted, 11 M.J. _ (CM\ 1981). In each case, threats were directed 
not against the accused, rut against his imnediate family. The provi
dence inquiry revealed that the ccmni.ssion of the offenses sterrmed 
directly from the accused's belief that his family was in danger. In 
Mountain, the accuse:l went AWJL because CID Agents were threatening 
his family. In Palus, the accused presented bad Checks because his 
creditors had threatene:l to harm his family if a debt was not paid. In 
neither case did the military judge inquire about the possibility of a 
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duress defense. 'nle Court will oonsider Whether duress nay render a 
guilty plea inprovident even when the subject of the duress is saneone 
other than the accused. 

GUILTY PL.FA: Providence 

In United States v. Smith, ~ 14931, pet. granted, 11 M.J. __ 
(a.iA. 1981), the accuse:l pled guilty to robbery in violation of Article 
122, UCMJ. During the providence inquiry, he explained that a fonrer 
rcxxrmate wb:> CMErl him twenty dollars had told him that he could collect 
ten dollars from a third party who ONed the fonrer rocmna.te that sum. 
When the accuse:l attenptei to collect the m::>ney, the third party refused 
to pay him. The accused then threatened to use a knife to collect the 
ten dollars. The Arr'C!{ Court. of Military Review affinned his conviction, 
reasoning that because the accused had no right to collect the debt frcm 
the third party, his use of force to obtain · the noney constitutei a 
robbery: the tribunal did not directly address the question of whether 
the appellant's mistaken belief that he had a right to forcibly collect 
the nnney oould negate the specific intent eleroont of robbery. The 
Court. will detennine whether the lower appellate tribmal correctly in
terpreted the defense of mistake concerning a claim of right. 

EVIDENCE: Admissibility of Expert Testim:?ny 

Whate are the limits to the use of psychologists or psychiatrists 
in the courtrocm? In United States v. Moore, CM 438897, pet• granted, 9 
M.J. 251 (CMA 1980), argued 13 May 1981, the Court has an opportunity to 
address this question. In r-t:x>re, the appellant was convicted of rape, 
despite his assertion that the act of sexual interccurse was consensual. 
The victim's test.irroey revealed a questionable background, including 
previous rapes, prenarital sex and pregnancy, venereal disease, suspicion 
of prostitution, sexual abuse frcm her father arrl stepfather, arrl provoca
tive dress and behavior. In addition, she voluntarily entered the appel
lant's barracks rocm. The government presented test.irroey by three expert 
witnesses. A military psychiatrist ~ psychologist testified that they 
had examined the victim am. that a perscn with her personality charac
teristics could unkncJNingly place herself in a sexually ccrcpranising 
situation. They also stated, in response to hypothetical questions, 
that consensual interccurse was not a probability. A civilian psycholo
gist testified that the government's version of the incident fit one of 
the three recOJUized types of rape, and that victims vmo had been sex
ually abused as children would be less likely to resist. 
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The appellant contended that the trial judge abused his discretion 
by admitti.n:J the test:i.nony, argui.n:J that the absence of an adequate 
scientific fourrlation, as well as the risk of undue prejudice and cnn
fusion of the issues, remered the testinony inaChni.ssible. The defense 
also maintained that the subject na.tter of the testinony was not beyon:l 
the ken of the court-nerbers am that the use of expert witnesses was 
therefore inproper. Government counsel t"esponded by asserting that t.lie 
expert testi.rrony was based en a proper scientific fourrlation, was re
levant to the issue of cxnsent, am \las not unfairly prejudicial or 
confusing. Both atlef Judge Everett am appellate counsel agreed that 
the unusual facts a.Pf>0ClI"ed to present · a case of first .inpression. 'lhe 
Co..trt questionei the relevance of expert testi.rrony en a rape victim's 
subjective state of mirrl, and expressed concern about the risk of undue 
preju:Uce am confusion. Regardless of the outcane, trial defense cx:x.m
sel should challenge expert testim:>ny by attacking its fourrlation (both 
the expert IS qualifications an:} the underlyirg SCientifiC principle in
VOlVed) and relevance. Counsel should also contend that the presentation 
of such eviden::e will be unnecessarily t:i.rre consuming, am will unduly 
prejudice the accused and confuse the issues. 

APPELIATE REVIEW: Preservation of Issues 

One of the trial defense camsel' s nnst irip:>rtant responsibilities 
is to preserve le:Jal issues for appellate review. In United States v. 
Cofield, ACMR 438090, pet. granted, 9 M.J. 204 ( 01A 1980) , argued 12 May 
1981, the Court will address the manner in which this obligation nust be 
discharged in order to enable review of a trial judge' s ruling that im
peacbrent evidence will be ad:nissible if the accused places his character 
in issue by testifying. Must the accused take the stand, or can the de
fense counsel adequately protect the record through a specific offer of 
proof as to his client' s testi.nony? At the appellant' s court-martial, 
the defense counsel temered a general motion in Ii.mire in an effort 
to prevent the government from introducing a priorsi.mnary court-martial 
conviction which pre-dated (an:l did not carply with) United States v. 
Bociker, 5 M.J. 238 (CMA 1977), if the accused testified. D.lring litiga
tion of the motion, the defense counsel averred only that the accused 
would be reluctant to take the stand if the conviction \las deared ad
missible. Citi.n:J United States v. Canncn, 5 M.J. 198 (Q.11\ 1978) am 
United States v. Syro, 7 M.J. 431 (CMA 1979), appellate defense counsel 
contemed that the military judge erred by ruling that the prior convic
tion could be aChni.tted to .inpeach the appellant if he decided to testify 
on the merits. But see United States v. De::>liveira, 5 M.J. 623 (ACMR 
1979) • The Court encountered difficulty in ascertaining the nature of 
the appellant's testinony, had he taken the stand; since he did not 
testify, there was no indication of the basis upon Which the government 
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may have introduce:l the prior conviction. For instance, government ap
pellate ccunsel argue:l that the convicticn would have been in:leperrlent
1 y admissible if the accused had testified that he had an unblemishe:l 
record. 

If an accused is dissuade:l from testifying by the government's in
tention to introduce inpeachment evidence once his character is placed 
in issue, the defense counsel should suhnit a proffer of evidence as to 
the contents of the·test.im:Jny, and aver that the accuse:l will not testify 
if the judge rules that the inpeacbnent evidence is admissible. See 
United States v. Cock, 608 F.2d 1175 (9th Cir. 1979). This procedure 
insures that a decision not to testify at trial will not waive any error 
which can be raise:l before the appellate oourts. The law is ambiguous 
in this area, h::Mever, ~ Unite:l States v. Toney, 615 F. 2d 277 (5th 
Cir. 1980): United States v. Foontain, 642 F.2d 1083 (7th Cir. 1981), 
and the military judge may require the accused to testify in order to 
preserve any error, and decline to rule on the notion in limine. Und.er 
those circunstances, the defense counsel shoul<l litigate the admissibi
lity of the inpeachment evidence in an Article 39(a) session prior to 
cross-examination of the accused. If the military judge detennines 
that the evidence is relevant, the defense counsel should argue that it 
should nevertheless be excluded because of the risk of unfair prejudice. 
See Mil. R. Evid. 403. 

SF.ARCH AND SEIZURE: Collaboration with Foreign Officials 

In United States v. Ravine, 8 M.J. 744 (AF01R 1980), pet. granted, 9 
M.J. 152 (0¥. 1980), argued 23 April 1981, the Court v.e.s invited to 
extend. the rule anrnunce:l in United States v. Jordon, 1 M.J. 334 (01.l\ 
1976), to confessions made to foreign officials. The appellate defense 
counsel also argue:l that the appellant 1 s confessicn was tainted by an 
illegal search and seizure. The appellant 1 s conviction for !X)ssession 
of marijuana arose out of a lawful border search by Gennan customs of
ficials. Pursuant to a request for assistance by Air Force agents, the 
German officials searche:l the appellant 1 s off-base residence en the 
follcwing day and seized additional contraband. Air For~e agents -were 
present during this search. The appellant subsequently made an oral and 
written confession, and, still later, signed another written confession. 
The admissibility of this latter confessicn formerl the basis of the 
issue presented to the Court. The defense counsel objected at trial to 
the admission of all items seized in the search of appellant 1 s residence 
and all fruits of that search, pursuant to United States v. Jordon, 
supra. The military judge rule:l that the Air Force's search of the ap-. 
pellant 1 s residence triggered the rule announced in Jordon. He therefore 
exclooed all iterrs seized in this search, as well as the appellant• s 
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initial confession. Jlo,..rever, the military judge refused to exclude the 
last confession, rulin:J that the passage of tine and the appellant' s 
statement that he \ttas confessing in order to exonerate his brother of 
related charges attenuated any taint result~ fran the illeg.,.i search. 

While the. Court expressed no real objection to extending Jordon to 
statenents obtained in violation of the accused's Fifth ArrenCioont rights, 
government appellate o::misel p::>inted rut that there Tvas insufficient 
evidence that the Air Force had aided, assisted, ·or directed foreign 
officials in securing the statement, other than by supplying the r:;hysical 
facilities in which the questionin:J was conducted. With regard to the 
Fourth Amendment question, the Court VtTas primarily concerned with the 
issue of whether the taint of the illegal search had been attenuated. 
Specifically, they -were interested in the effect of the appellant' s 
assertion that he was confessin:J to the Gennan custans p::>lice in order 
to help his brother. Regardless of the outcaoo in this case, defense 
crunsel should consider the p::>tential two-pron:J argument which may be 
advanced for excluiing ronfessions. First, is the confession tainted 
by a prior search by foreign officials which the United States govern
ment aided or instigated? Second, if the confession was made to foreign 
officials without the benefit of rights warnings, did United States 
officials aid or instigate the questioning? 

PR.El'RIAL AGREEMENT: Enforceability 

Is the governrrent 'bound by a carpmy carrnander' s agreenent with a 
suspect pursuant to which the latter \\Uuld cooperate ·in a larceny in
vestigation in return for nonjudicial punishment for an offense pending 
against him? In United States v. Josep-i, CM 438327, pet. granted, 9 M.J. 
241 (CM1\ 1981}, argued 12 May 1981, post-trial affidavits from the ac
cused arrl his secom coopany comnander established that his first can
mander entered into such an agreement. Affidavits fran the battalion 
legal clerk, the secom coornarrler, and the accused established that an 
Article 15 form was prepared and signed by the initial carrnander after 
the accused waived his Article 31 rights and discussed the case with 
CID agents. The accused's affidavit indicated that although the form 
was sho..m to him-, the first ccmnander declined to administer it, claiming 
that it contained a typographical error. At the time of the agreement, 
the government believe:i the accused only received stolen property. After 
the investigation was ccrcpleted, the accused was listed as a suspect for 
larceny. In the interim, the secon:i canpany ccmnander assuned ccmnan:l 
and preferred charges against the accused. The battalion legal office 
informed him that the first cannander' s agreement was not birding, arrl 
the accused then entere:i into a new pretrial agreement with the convening 
authority arrl pled guilty. 
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The defense argued that the government was bamd by the first can
pany cxmnarrler' s agreement. The right to have a pretrial agreement 
enforced is of <n'lStitutional dimensions. See Santa.hello v. New York, 
404 U.S. 257 (1971): Cog?er v. United States, 594 F.2d 12 (4th 01. 1979): 
United States v. Carter, 457 F.2d 426 (4th Cir. 1972): Palerm v. Warden, 
545 F.2d 286 (2d Cir. 1976): Correale V. United States, 479 F.2d 28 (2d 
Cir. 1973). '!be ccnpany C'Ollllailder was acting in a judicial, rather than 
an investigative role when he entered the agreement. Although no legal 
authority pennits him to bind the a:>nvening authority, the government 
nust nevertheless adhere to the agreement because the ccmnander acted 
with apparent authority and. the accused fulfilled his obligations under 
the instrunent. See Geiser v. United States, 513 F.2d 862 (5th Cir. 
1975): Karger v. United States, 388 F.SUpp. 595 (D~ r.Bss. 1975). '!be 
accused1s failure to raise the issue at trial does not preclude review 
because the error is of CXXlStitutional dimension. '!be government ar
gued that the error, if arl'J, was waived since it was not raised at trial, 
and that the agreerrent was nooted by the subsequent pretrial agreement. 
F\lrther, as a matter of law, the inpositicn of nonjudicial punishment 
for a major offense does not bar future prosecution. Finally, the gOV'
ernment argued that the accused receiverl what he bargained for since he 
was not prosecuted for receiving stolen property. '!be Cburt queried 
whether this was oot really a Fifth Amendnent problem which was waived 
by the ~llant' s plea and \thether the agreement ....ould be affected 
since the law pennits p:rosecuticn of a major offense notwithst.aOOing 
the prior imposition of oonjudicial pmishment ·for the same criminal 
act. Because the affidavits irrlicated that the first ccmnander never 
intended to fulfill his obligations under the agreement, the Cburt was 
concerned with whether the appellant was accorde1 due process. The 
trib.lnal also questioned \thether the accused's 
the government in OOta.ining inculpatory evidence. 

cooperation assisted 

SF.ARaI AND SEIZURE: Delegation of Authority to Order Search 

Assuning that a ccmnander may order searches based Uf>Oil probable 
cause, may he delegate that authority? In United States v. Kalscheurer, 
AFam 22327, pet. granted, 5 M.J. 363 (CM\ 1978), argued 21 April 1981, 
the defX.ltY base a:mnander issued a search authorization pursuant to an 
unrevoked letter of delegation fran the · fonrer base ccmnander. During a 
search of the accused' s quarters, law enforcement agents obtained evi
dence which ultimately le1 to his conviction for possession of metham
phetamine and marijuana. Appellate defense counsel recognized that past 
decisions cb not sqi;:p::>rt the p:roinsition that the authority to order 
searches is rnndelegable, see, ~, United States v. Drew, 15 US01A 
449, 35 01R. 421 (1965): Unitei States v. Albrigl1t, 7 M.J. 473, 474 (CM\ 
1979) , and instead based his argument on Judge Ferguson' s dissenting 
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opinion in Dr&T: authorizing searches is a "judicial" function Wilch 
cooma.rrlers may properly perfonn because of military exigerx::ies. The 
crucial contention made by appellate defense counsel is that the dele
gation of authority to authorize searches is a matter of substantive 
rather than procedural law. 'lb.is distinction is critical 'because, in 
the context of court~martial, the President may regulate only procedural 
matters; Congress alone establishes substantive law. He etphasized 
Ju;ige Ferguson• s view that the conferring of authority to order searches 
upon another member of the ccmnand is clearly a substantive matter be
cause it vests in that irrlividual a jmicial office, the creaticn of 
which is solely a matter of legislative regulation. Because Congress 
has not authorized delegation of this judicial authority, a ccmnarrler' s 
authority to order searches is nondelegable. 

In response to a questicn by the Court, appellate defense counsel 
stated that he did mt believe that United States v. Stuckey, 10 M.J. 
347 (CM\ 1981), was contrary to the appellant's position, sirx::e that 
decision rrerely reaffirms the o:mnander' s p:JWer to authorize searches, 
arrl is at least as consistent with the view that the ccmnarrler alone may 
authorize searches as it is with the view that he may delegate that au
thority. Governnent oounsel errphasized that paragra_ph 152 of the Marrual, 
which was in effect at the time of the search, specifically provides 
that "[t]he ccrcrna.rrling officer may delegate to persons of his ccmnarrl 
• • • the general authority to order searches upon probable cause(.]" 
He argued that the ccmnarrler does not act in a jmicial capacity when 
authorizing searches, and instead exercises that authority in further
ance of his responsibility to maintain order and discipline within his 
camand. 'lb.e government counsel also contended that the practice of 
delegating authority to order searches has workErl successfully for many 
years and cited Drew, Albrig11t, and Stuckey in support of the view that 
this delegation is reasonable urrler the Fourth Azrendnent. 

GUILTY PLFA: Providence 

An accused 'V.ho has been warned that a heroin dosage was too high 
and wh::> neverthereless assists the victim inject the dng may be con
victed of negligent hcrnicide. United States v. Ranero, 1 M.J. 227 (o.1A 
1975). In United States v. Mazur, 8 M.J. 513 (ACMR 1979), ~granted, 
9 M.J. 137 (o.1A 1980), argued 22 April 1981, the Court will confront the 
question of whether the accused's plea of guilty to involuntary man
slaLJJhter by culpable negligence was rendered improvident by his ad
missicns · during the providence inquiry that he assistErl the decedent 
inject heroin; that he had extensive experience with the drug and had 
ooserved the decedent use twice the aroount injected; arrl that he did not 
believe there 'I/BS any danger because he ha.d inj~ hi:rnself at that 
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time. Appellate defense counsel argued that these statements were in
consistent with the· foreseeability of death require::l for a firrlirg of 
culpable negligence•. C0tmsel agreed with Chief Judge Everett that the 
starrlard for measuring foreseeability of hann is an objective one, but 
noted that military law requires a subjective acKno,.,ledgement at trial. 
Government counsel argue::l tnat foreseeability could be assume:l because 
of heroin's inherently dangerous nature, the fact that the dece::lent was 
unsteady arrl neede::l assistance, arrl the accused' s lack of roodical train
ing. Resporrling to questions by the Court, government cousel asserted 
that, regardless of the am:>Unt sold, every heroin seller is guilty of 
manslaughter if the user dies, because a synergistic reaction is fore
seeable. The Court then expresse::l concern as to hON far the goverrraent's 
argument should be extende::l. w:>uld it include gun dealers and sellers 
of alcoholic beverages, arrl urrler what classification system would the 
"inherently dangerous nature" of the substance be determined? 

MILITARY JUOOE: Irrpartiality 

When does a military judge abandon his inpartiality and asslllle 
the role of a partisan advocate in sumnarizirg or ccrnnenting up:n the 
evidence? That is one of the questions confronting the Court in United 
States v. Grandy, ACMR 13785, pet. granted, 9 M.J. 209 (CMl\ 1980), argued 
22 April 1981. 'Ihe Cif!>ellant contende::l ttat the trial judge abandoned 
the neutral arrl dispassicnate role mamata:I by paragraph 73c of the 
Manual when, in a:mnenting U{XJl1 the evidence, he repeatedly erphasized 
the "i.np::>rtant factors" of the prosecution's theory of the case arrl 
posed rhetorical questions that supported it. The case also presents 
issues concerning the legal sufficiency of the evidence and the propriety 
of the trial o::>lUlsel' s argument on findings, Which allegedly referred 
to facts rot in evidence. Government oounsel urge::l affinrance of the 
conviction, arguing that there was sufficient credible evidence of record 
to suw:>rt the oonviction, that the other issues were waive::l by defense 
counsel's failure to object, and that OOth the military judge's surrrnary 
and the prosecutor's argunent constitute::l fair ccxnrents on the evidence. 

MILITARY JUOOE: Duty to Instruct 

When an accused obtains drugs, at no profit, fran a seller p.rrsuant 
to a government infonnant's request, the defense of age~ precltrles his 
conviction for selling to the informant-principal. See United States 
v. Henry, 23 USCW-\. 70, 48 om, 541 (1974). In United States v. SteinruCk, 
Aom. 438660, pet. granted, 9 M.J. 179 (o.iA 1979), argued 22 April 1981, 
urrlercover agents engage:i the accuse:i, a l:nmcer at a Gennan club, in 
conversation. The a:Jents testified that the accused offered to sell 
them drugs. The accuse::l testifie::l tnat the agents continoously im
portuned hirn and that he obtaine::l drugs for them in exchange for rcnney 
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they supplied for that purpose. The accused defended on an entrapnent 
theoty. Both the staff judge advocate in his p:>st-trial review arrl the 
government counsel before the Army O:>Urt of Military Review recognized 
that the accused's testircony raised tjle issue of agency. HCMever, the 
staff judge advocate concluded that the testirrony was incredij:>le, and, 
on appeal, government counsel argued that entraprent instructions pre
sented at the court-martial foreclosed an acquittal based en agency. 
The Arn¥ appellate court rejectai both theories am. held that rn in
struction was required because the accused was only an agent of the 
seller. In oral argunent before the Court, the govemoont withdrew 
its concession belON, contended that any error was waived, and urged the 
Court not to reevaluate the lONer appellate tribunal's factual firrlings. 
In resp:>nse to questions l::rj Clief Judge Everett, ho.vever, government 
counsel ackn0t1ledged that such fi.rrlings ao not bar the Court fran de
tennining whether legal issues have been raised at trial. 

MILITARY JUOOE: Duty to Instruct 

To What extent is a military judge required to ~ sponte inform 
the cairt-roombers of the range of punishment they may irrp:Jse? In United 
States v. Herrlerson, AF0'1R 22578, ~ granted, 9 M.J. 142 (011\ 1980), 
argued 14 May 1981, appellate defense counsel conterrled that the mili 
tary judge cxxrrnitted prejudicial error l::rj failing to present, on his 
a,.m volition, sentencing instructions addressing the option of imp:>sing 
reduction to an interrneiiate grade. cw:>sing appellate counsel em
phasized that, under current law, the military judge nee:l only inform 
the court-rrenbers of the maxinu.nn inposable p..mishment, see paragraph 
76b(l), Manual: United States v. Wheeler, 17 USQ.11\ 274, 38 01R 72 (1967), 
and argued that the defense counsel should bear the onus of prop:>sing 
instructions on lesser fonts of punishment. While the Court ac'krloN
ledged that court-rrenbers need crlequate guidance in _fashioning penal 
sanctions, it was apparently concerned that a recognition of the military 
judge' s ~ sponte duty in this area 1NOuld circumscribe the proper role 
of the trial defense counsel. In addition, the Court seerred apprehensive 
about the manageability of such a requirenent, in light of the variety 
of available sentencing options. Regardless of whether the court decides 
to impose a duty to~ sponte instruct the court-rrenbers on lesser pun
ishnent options, · defense counsel should continue to p:rop:>se such in
structions in appropriate cases. 

MILITARY JUOOE: Duty to Issue Special Findings 

Article 51 (d) , OCMJ, provides that in courts-martial - carposed of a 
military judge alone, the judge "shall rcake a general firrling am. shall 
in addition on request find the facts specially." Does that provision 
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require the judge to enter findings in response to an oral request by 
the defense counsel, or nust the latter suhnit the request in writing 
prior to authentication of the record in order to preserve the issue? 
In United States v. Gerard, NCMR 800476, pet. granted, 9 M.J. 272 (CW\ 
1980), argued 13 May 1981, the defense counsel requested the military 
judge to enter special f irrlings before anrn.mcing his general findings. 
The military judge directed the defense ca.msel to reduce the request to 
writing am apperrl it to the record of trial, arrl stated that he \\Ould 
cc:nsider the request \\hen he authenticated the record. The written 
request was mt attached to the record, however, arrl its resuhnission 
after authentication was dismissed as untimely. The appellate defense 
<XJUnsel contended that Article 51 (d) is rnamatory, arrl that it nay be 
invcked by an oral request. In this connection, he cited Federal Rule 
of Criminal Procedure 23c, the cx::>unterpart to Article 51 ( d}, UCMJ, arrl 
observed that judicial interpretations of the foI"lrer provision require 
the judge to enter firrlings regardless of whether the request is suhnit 
ted in writing. The government appellate counsel countered that Article 
51 ( d) 's requirements are mt irrposed u.pon the military judge unless the 
request for special findings is tendered in writing. The military judge 
canrnt address questions which are absent fran the record, arrl his fail 
ure to resporn to the request suhnitted after authentication was n::>t 
unreasonable. Judge Fletcher expressed concern about the authentication 
of a record of trial CX)Jltaining an unresolved rent.ion for special find
ings. atl.ef Judge Everett observed that special findings are generally 
requested in order to orient the military judge's deliberation, in a 
rranner similar to jury instructions, arrl asked whether the judge's with
holding of a decision on the rrot.ion until authentication effectively 
denied the defense the intended benefits of Article 51 ( d) , UCMJ. 

E.VIDmcE: Admissibility of Ainnan Perfonnance Report 

M:ly defense evid~e of an infonnant' s lack of truthfulness be 
rel:xltted by an Mrman Perfonnance 'Report (APR)? In United States v. 
Blanchard, 8 M.J. 655 (AF0-1R 1979), pet. granted, 9 M.J. 128 (CM\ 1980), 
argued 23 April 1981, the appellant was convicted of wrongfully trans
ferring cocaine in violation of Article 134, UCMJ. The defense oounsel 
attacked the credibility of the infonnant upon whose testirn:>ny the con
viction was based by introducinJ evidence of his prior d.rug use, his 
inconsistent pretrial stat €!00Ilts, his pcnr reputation for truth and ver
acity, and several psychol03ical tests revealing a personality and 
character disorder that CXJUld affect his truthfulness. The government 
reb.ttted this evid~ by introducing the infonnant Is APR. The defense 
counsel unsuccessfully objected to the admission of that docunent on 
the ground that it was not proba.tive of the infonnant' s truth and ver
acity. Although the lo.ver appellate court ackn!Mledged that APR' s are 
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generally inadmissible to prove truth and veracity, that tribunal held 
that the military ju&Je did not abuse his discretion in admitting the 
docunent because he accorde:i the defense counsel broad latitooe in at 
tacking the infonnant's credibility. 

In oral argument before the Court, appellate defense ca.msel stressed 
the distinction bet.ween evidence of good character and evidence of truth
fulness and veracity, and contended that the infonnant' s ¥.Ork report 
should not have been admitted to bolster the infonnant's repitation with 
respect to the latter qualities. 'Ihe government ca.msel argued that the 
infonnant' s character was placed in issue by evidence that he sold drugs 
to a juvenile, and that distinctions betwen evidence of good character 
and evidence of truth and veracity are artificial and should not bar the 
admission of the APR. The Court was primarily concerned al:xJut the extent 
to which the infonnant' s admission of drug use enabled the defense to 
present further evidence of his drug-related activities. In addition, 
the Court queried whether the defense cnunsel' s overly extensive inquiry 
into the infonnant' s truth and veracity entitled the goverrrnent to pre
sent evidence pertaining to the infonnant' s gocrl character without first 
objecting to the defense's line of questioning. 

MILITARY JUOOE: Duty to Instruct 

The accused allegedly stole one wallet and attenpted to steal 
another durinJ the sane tine period. Although he was only charged 
with the theft, the prosecution, CNer defense objection, elicited evi
dence concerninJ the atterrpted theft as well. The· defense cnunsel 
unsucessfully requested an instruction to the effect that evidence of 
the attenpted theft could used only to "fill in a gap" in the OJUrse 
of events and should not be considered as evidence of guilt. The gov
ernment argued that the _attenpted theft was inextricably connected to 
the other offenses and shONed the accused's intent to ccmnit robbery. 
The military judge instructe::l the oourt that they could use the evi
dence to "prove a guilty intent~ that is, that the accused intended to 
commit robbery. 11 In United States v. Tharas, pet. granted 9 M.J. 247, 
argued 13 May 1981, the Court will rule on the propriety of this in
struction. The appellant argued that since the evidence was intro
duced merely to explain the sequence of events, the military judge 
should not have presente::l the instruction. United States v. James, 5 
M.J. 382 (CW\. 1978). The Court expressed interest in the fact that the 
evidence of the attempted theft a.PJ?eared to be confusing, inccrcplete, 
and unconvincing and asked whether it should have been admitted at all. 
The appellant further argued that ~ instruction incorporated the 
wrong standard and in fact implied that the court rcenbers could properly 
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find the accused guilty of robbery. '!he nlilitary judge should have in
structed the roombers that evidence of the lattenpted theft could only be 
used to prove specific intent to pennane~tly deprive. See para. 138g, 
Manual: Department of Arrcrf, Pamfhl.et No. 27-9, Military Judges' Guide, 
para. 9-31 (1969) • 

SEARCH AND SEIZURE: Lawfulness of Apprehension 

After learning frcm a reliable infonnant that the accused p:>ssessed 
dI'l.J3s in his barracks roan, the ccmpany ccmnander T.Nent ·to the b:rrracks 
arrl encountered tbe accused descerrling the steps with a suit slung over 
his shoulder. '!he a:npany cx:mnander directed the accused back to his 
roan, infonnErl him that re was going to conduct a search, arrl asked if 
he w:>uld cx:nsent. 'Ille accused did conse"lt and drugs T.Nere found in the 
vest pocket of the suit. The lONer appellate court ruled that the com
mander had becare too personally involve:l, United States v. Ezell, 6 
M.J. 307 (Cl1A. 1979), but that there was probable cause to search based 
on a proper awrehension, United States v. Aiello, 7 M.J. 99, 100 (01A. 
1979): United States v. Garcia, 3 M.J. 927, 931 (AOiR 1977). United 
States v. Wallace, ACMR 14075, ~ granted 9 M.J. 180 (01A. 1980), argued 
21 April 1981. 'nle appellant conterrled that the seardl. was illegal 
under several theories. '!he ccmnander did not naintain a neutral, de
tached, arrl jlrlicial attitude in authorizing arrl conducting the search. 
Further, the search was not incident to a legal apprehension because the 
awrehension was mt effected until after the drugs were found. The 
accused did rot voluntarily consent, and instead m:?rely acquiesced to 
military authority. Finally, even if the Court recognized the lawfulness 
of the awrehension, the attendant search v.e.s invalid because the vest 
was under the government' s exclusive control: accordingly, a search au
thorization should have been secured by saooone other than the personally 
involved cc.mnarrler. United States v. ChadwiCk, 433 u.s. 1 (1977): United 
States v. Berry, 560 F.2d 861 (7th Cir. 1977). During argument, the 
Otief Judge asked whether the accused could be urrler arrest before the 
search since he v.e.s never informed that he was under awrehension, see 
para. 19c, Manual. The court also w:>rrlered whether an apprehension did 
in fact ever take place. 

TRIAL: Request for Continuance 

The "determinant q..iestion" to be resolved in assessing the pro
priety of a military judge's denial of a continuance to enable an accused 
to retain civilian counsel is ''whether the ruling arrounted to an abuse 
of discretion." United States v. BlaCk, 8 M.J. 843 (ACMR 1980). See 
Conny v. Williams, 20 USCMA 282, 43 CMR 122 (1971) • '!he Court will ad
dress that issue in United States v. Montoya, SPCM 14503, pet. granted, 
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9 M.J. 283 (CMA. 1980), argued 14 May 1981. After the military judge 
infonred the accusErl of his rights to oounsel, the accused stated that 
he ~ted a civilian attorney. 'lbe mil:i,.tary judge granted a 5-day con

, tinuance (inclt.rling Thanksgiving a.rrl the follONing weekend) in Which to 
obtain counsel. 'lbe appellant located a civilian counsel rut -wa.s un
certain as to when he w:>uld have the fwrls to pay the attorney. When 
court resuned, the accused explained the situation to the military judge, 
who was unsyrrpathetic to arry further continuance and required the ac
cused to rceke an election of counsel. 'Ille accused elected to be re
presented by l::oth detailed a.rrl in:lividual military counsel rut continued 
to request a ccntinuance to allo,., civilian counsel to represent him if 
he could prcx::ure the necessary funds. The military judge refused to 
rule on the request and indicated that he -w::>uld decide whether to grant 
arry continuance of the accusErl electoo to be representErl by civilian 
counsel. The Court was concernErl about the manner in ~ch the military 
judge refused to tell the accusErl whether he could have a continuance if 
he elected civilian counsel. 'lbe accused was told he could have either 
civilian or irrlividual military oounsel, but rot l::oth. If he electro 
civilian counsel rut v.e.s oot given a continuance, the court-martial 
-w::>uld proceed without the presence of civilian counsel. If he electoo 
individual military counsel he -w::>uld have to forego his right to be 
representoo by civilian counsel. The Court was interestoo in the pro
priety of a CCtltinuance under these cirC1.Jt1Stances and also whether an 
accusoo who had irrlividual military counsel could also retain civilian 
counsel. 

PRETRIAL AGREEMENI': Enforceability 

In Unitoo States v. Mills, 9 M.J. 687 (ACMR 1980), ~· granted, 9 
M.J. 283 (CMA 1980), argued 14 M:ty 1981, the Court will consider whether 
a convening authority may condition his carpliance with- a pretrial agree
~t upon a lack of success on appeal. The issue arose when Specialist 
Mills offered to waive his right to present live testim:my of extenuation 
and mitigaticn witnesses at a sentencing hearing a.rrl instead rely ex
clusively on stipulations of expected testimony to present favorable 
defense evidence on sentencing; in exchange, the convening authority 
agreed to remit all punishment in excess of a specified annunt at the 
conclusion of appellate review. Ho,.,ever, if the firrlings or sentence 
were set aside during the oourse of appellate review, the convening 
authority was relea.sErl fran his obligation to remit arry portion of the 
sentence and, upon further rehearing, t.lie maxirrum inposable sentence 
-w::>uld be detenninErl in accordance with the provision of &ticle 63 (b), 
UCMJ. The Court rrust determine whether such a provision in a pretrial 
agreement inpennisibly chills the accused's free exercise of his right 
to appellate review or whether it contravenes public policy by avoiding 
the intent of Article 63 (b) a.rrl paragraph 81 ( d) of the Manual. The 
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Court nay also address the related issue concerning the propriety of 
bargaining away the right to present live testirrony arrl whether such a 
provision is an atterrpt to orchestrate the court-martial' s proceedings. 

INSANI'IY DEFENSE: Standard of Mental Responsibility 

In United States v. Corte~respo, 9 ·M.J. 717 (ACNR 1980), ~· 
granted, 9 M.J. 398, argued 23 June 1981, the Ccurt. will examine the 
lo.r.ier appellate tribunal' s definition of the tenn "mental disease or 
defect" as contained in the American Law Institute' s (ALI) stamard for 
mental responsibility adopted in United States v. Frederick, 3 M.J. 230 
(CMA. 1977). The lONer court expressed dissatisfaction with the uncer
tainty inherent in the standard, and although the granted issue related 
to the legal sufficiency of the govemnent' s reb..lttal to the insanity 
defense presented at trial, Olief Judge Everett asked counsel to discuss 
the definitional problem. Appellate defense counsel argued that, im
plicit within the military judge's findings and subsequent recacmenda
tion of clenency, whieh was based on appellant's mental corrlition, was 
a detennination that \\hile the appellant lM:ls severely disturbed, the 
insanity defense did mt lie since he suffered fran a personality dis
order, which, regardless of its severity, was beyond the ambit of a 
"mental disease or defect." The appellate counsel conterrled that mili 
tary courts consistently exclude personality disorders from the category 
of mental diseases or defects required un::ler the ALI test. As a result, 
those disorders tend to be cc.nµirt:rnentalized into· a separate category of 
mental infinnities which nay precltrle a finding of prE!l!Erlitation, speci
fic intent, or criminal knc:Mledge, rut which will not ccrcpletely exone
rate an accused. Appellate government counsel countered that because 
there 'IM:iS n::> indication in the record that the military judge applied 
an incorrect stamard, the lc:Mer court's opinion was based on a factual 
detennination which cn.tld oot be reviewed. Conceding that a lack of 
definitional clarity created problems in applying the .M.I stamard, the 
government counsel suggested that any ambiguity could be eliminated by 
m:rlifying the tenn "mental disease or defect" with the word "serious". 
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CASE NOTES 

Synopses of SeZeated MiZitary, FederaZ, and State Court Deaisions 

CDURJ.' OF MILITARY RF.vIEW D:OCISIOOS 

ARI'ICLE 31 (b): Ag>licability 

UnitErl States v. SlltT!lers, 11 M.J. 585 (NCMR 17 Apr. 1981). 

(ADC: LCDRs Davidson arrl Muschamp) 

The accused w:i.s orderErl to report to Naval Investigative Services 
(NIS) headquarters, where an agent rnticErl that he matched the descrip
tion of· an alleged offender. He was questioned and photographErl. While 
the victim was sumoned, the agents left him in an enpty roan for irore 
than an hour. The victim later identified the accused as her assailant. 
He allONErl the agents to search his car arrl quarters, arrl they subse
quently inforrred him of his rights under Article 3l(b), Uniform Code of 
Military Justice [hereinafter UCMJ]. He then ma.de a written statement. 
The military judge denied the accused' s not.ion to suppress the staterrent 
arrl any evidence derivei therefrcrn. The Navy appellate court reversed 
because the NIS errployed blatant delaying tactics before warning the 
accused of his rights. Relying heavily on UnitErl States v. Rice, 3 M.J. 
1094 (NCMR 1977), the court erphasized that the detennination of When an 
irrlividual becanes entitlErl to the protections of 1\.rticle 3l(b), UCMJ, 
is an objective process. Although government agents may, for admin
istrative purposes, classify irrlividuals as "rnssible", "potential", 
or "prime" suspects, these distinctions are legally irrelevant. The 
accused was clearly suspectei by the agents of having engagei in cri 
minal activity, and he was therefore entitled to receive rights warnings. 
That protection may mt be suspended while the governnent accurulates 
evidence of the suspect's guilt. 

CHAroES AND SPOCIFICATIOOS: .Arrendrrents 

United States v. sweat, SPCM 15299 (ACMR 24 Apr. 1981) (unp.Ib.). 

(ADC: <Pr currie) 

The accused w:i.s charged wit..h willfully disobeying a noncrnmi.ssionErl 
officer, in violation of Article 91, UCMJ. The evidence established 
that he actually disobeyed an order issued by a noncamti.ssionErl officer 
other than the one alleged, and the government iroved to airerrl the charge. 
Although the defense counsel objected that the requested amendment was 
mt minor, the military judge alla.Nei it. The Aney appellate court 
held that he erred. See United States v. Marsh, 3 Usa1A 48, 11 a.m. 48 
(1953) • While the identification of the disobeyed officer is irrevelant 
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when an accuse:l is charged under Article 92, OCMJ, see ·United States v. 
Jchnscn, 12 US01A 710, 31 CMR 296 {1962), a violation ofArticles 90 or 91 
involves a "personal" elanent which "colors arrl penneates the orders." An 
amelrlnent in the identification of the office1 who issued the order there
fore chan:;Jes the offense. See paragraph 44f arrl (>9b, Manual for Coorts
Martial, United.States, 19691Revise:l editioo) [hereinafter Manual]; 
United States v. SquirrelL2 USCM\. 146, 7 CMR 22 {1953). 

<DNVENING AIJTHORI'IY: Duty tb Follov.r Judicial Instructions 

United States v. Finney, tlviCM 80 1896, M.J. {NCMR ·29 May 1981). 
(AOC: CPI' Burnette, U~) - 

The military judge rule:l that the accused had been illegally de
tained for seven days prior to trial arrl ordere:l that his sentence to 
ccnfinement be credite:l by an equal period of time. 'Ihe convening au
th::>rity attarpted to disapprove the Court's tuling by ign::>ring its order. 
The Navy appellate crurt held that the ccnvening authority erre:l, noting 
that neither "the Ccxie, the [Manual], nor decisicnal law authorize [him] 
to reverse trial rulings favorable to the accused, which are made by a 
military judge acting within the scope of his authority." See Unite:l 
States v. Strov.r, 11 M.J. 75 {CMA 1981); United States v. MCElhinney, 
21 O::::SCMi\ 436, 45 CMR 210 {1972). 

EVIDENCE: Admissibility of Prior Ccnvictions 

United States v. Bataran; CM 440222 (ACMR 12 M3.y 1981) (unpub.). 

(AOC: CPr Walinsky) 

During the presentencing hearing the military judge questione:l the 
accuse:l abc:ut his pre-service larceny conviction. While this infonna
tion is inadmissible under paragraph 75b{2) of the Manual, which pertains 
cnly to previous court-martial convictions, see United States v. William:;, 
11 M.J. 552 (ACMR 1981); United States v. eobb, 9 M.J. 786 (ACMR 1980}, 
the court note:l that records of preservice convictions included in an 
accuse:l' s personnel records may be admissible under paragraph 75d of the 
Manual. 

EVIDENCE: Adrni.ssiblity of Prior Conviction 
United States v. Martin, CM 440101 (ACMR 13 Apr. 1981) (unpub.). 
(PJJC: CPr Wheeler) 

The prosecution introduced two exhibits relating to the accused's 
prior surcma.ry court-martial a:mviction: the pranulgating order, and the 
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Department of Anny Fonn 2-2 reflecting that conviction. The Anny appel
late court held that the first exhibit was inadmissible because it lacka:l 
the conveni.D:J auth::>rity' s action. .Since it was prep:1.ra:l fran an incan
plete pram.ilgating order, the second exhibit, although resW-ar on its 
face, was also inadmissible. The defense ca.msel 1 s failure to object 
did oot waive the error. 

EVIDENCE: Admissibilit of Record of Non 'udicial Punishment 
United States v. Hutt, Cl1 440107 AC.MR 29 Apr. 1981 unpub.). 
(AOC: CPI' Harders) 

The milita.ry jwge erra:l in admitting a record of nonjudicial punish
ment over the defense camsel 1 s objection where the misconduct for which 
the accused had been punisha:l did not constitute an offense under the 
U<N.J. 

EVIDENCE: Admissibilit of Witness' Perscnalit Disorder 

United States v. McMillan, 01 439434 AC.MR 13 Apr. 1981 (urpub.). 

(AOC: CPI' BrONer) 

'lhe primary prosecution witness against the accused, who was con
victa:l of several drug offenses, was an undercover military police inves
tigator who had been discharged because of a personality disorder :i.mrre
diately prior to trial. The military jwge preventa:l the accusa:i fran 
eliciti.n; the factual circumstances surroondi03 the discharge, and only 
admittal evidence of the date on Which an:i regulatory provision pursuant 
to Which the witness was separata:l. 'lhe coort held that the accused 1 s 
cross-examination rights were impennissibly limited because the extent 
of the witness' dirorder was relevant to his 11nental processes an:i ability 
to perceive, assimilate, recall an:i relate to the court" the events he 
alle;edly observed. 

EVIDENCE: Authenticaticn 
United States v. Barnes, SPCM 15546 (ACMR 8 Apr. 1981 ) ( unpub. ) • 
(AOC: CPI' Pardue) 

over the.defense ca.msel's objection, the military judge admitted a 
Department of Anny Fonn 2-1 and a record of oonjudicial punishment durin:J 
the sentencing stage of the accused's court-rrartial. Both exhibits were 
accanpanied by authenticaticn certificates signed by a staff sergeant 
over the signature block of an assistant personnel officer acting "for 
the regional personnel officer." The court held that the judge erred. 
Authentication certificates nust irrlicate that the signer is the official 
he purports to be and that he is signirg in an official capacity as a 
custodian of the record or agent of the custodian. See Mil.R.Evid. 
902(4)(a). 
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GUILTY' PLFA: Providency 
UnitErl States v. Turner, SFCM 15590, M.J. __ (AO-iR 13 May 1981) • 
(ADC: CPT Martin) 

Pursuant to his pleas, the accused v.as convictErl of assault and 
battery upcn a military policanan. The military judge corrluctei a tho
rou;Jh providency inquiry and establishErl a ·factual basis for the plea. 
During the presentencing hearing the accusErl testifiErl un:ler oath that 
"I didn't thro"1 [the rake] to hit [the MP] at all. • • I just threw it 
to get it out of my hands." On appeal, the accusal subnittErl that this 
stateroont renderErl his plea ircprovident. The court concluded that be
cause assault consumatErl by a battery is a general intent crime, the 
accused's "self-serving rationalization is of no consequence ••• where 
rn affinnative defense [is] raised." After examining the accused's 
testi.rocny and the circunstances set forth in the record, the court deter
mined that the statement was oot. "truly inconsistent" with his plea. 
United States v. Hebert, 1 M.J. 84 (01A 1975): United States v. Logan, 
22 USCMA. 349, 47 01R l (1973): United States v. Schocken, 1 M.J. 511 
(AFCMR 1975). '!he cnrrt did express its willingness to consider, if 
necessary, other matters in the record, including the Article 32 inves
tigation, in order to detennine the providence of an appellant's guilty 
plea. United States v. Ya.mg, 2 M.J. 472 (Aa.1R 1975): United States v. 
Stouffer, 2 M.J. 528 CACNR 1976). A sharp dissent challenged this con
clusion. Cf. United States v. Davenport, 9 M.J. 364 (CM'\ 1980). 

INSTRUCl'IONS: Sentencing 
United States v. Van Gutman, ~ 80 2993 (NCNR 10 Apr. 1981) ( un:p,.lb. ) • 
(ADC: LCDR Caruthers, USN) 

The trial defense counsel llllsuccessfully requested a sentencing 
instruction tha.t "a bad-conduct discharge is nnre severe than confinanent 
at hard labor for six rronths and forfeitures of a like period." The court 
held that although such an instruction correctly states the law, United 
States v. Johnson, 12 USCM.~ 640, 31 a.m 226 (1962): United States v. 
Davenport, No. 79-0859 (Nam. 13 March 1980), the military Judge is oot. 
required to present it. Further, after applying United States v. Wi.nOOrn, 
14 USCMA. 277, 282, 34 CNR 57, 62 {1963), the court fourrl that the military 
judge did oot. abuse his discretion by refusing to present the requested 
instruction. 

JURISDICTIQ.~: Retroactivit of Revised Article 2, lJO.U 

United States v. Marsh, NMCM 00 1281, M.J. NCMR 26 May 1981). 

(ADC: LCDR Davidson, USN) 

The accused, who ccmnitted several offenses before Article 2, UCMJ, 
was amerrled by Departroont of Defense Authorization Act of 1980, Pub. L. 
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No. 96-107, Sec. 801 (a) I (b) I am (c) I 93 Stat. 810, clai.mad, after 
the amendment took effect, that his carrt-martial lacked in personam 
jurisdiction due to recruiter miso::>nduct. See United States v. Russo, 
1 M.J. 134 (CM\. 1975). In a split decision-;-the court held that the 
military judge's retroactive awlication of the amendment violated the 
constitutional prohibiticn against ~ ~ facto laws. Analyzirg a 
long line of SUprere Cburt decisions, the carrt reasoned that altha.JJh 
the amerdnent does oot rem.er criminal a heretofore inrxJcent act or ag
gravate an offense, it "takes away or impairs the defense Which the law 
had provided the deferrlant at the time." Kring v. Missarri., 107 U.S. 
221, 228 (1883). See also Weaver v. Graham, U.S. , 101 S.Ct. 960 
(1981). But see Judge Co0k 1s concurrence in Umted StateS v. Buckingham, 
11 M.J~ 184 (CMl\ 1981): United States v. McDonagh, 10 M.J. 698, 711-13 
(ACMR 1981) (Foran.an and Clause, JJ. concurring in part am dissentiBJ 
in part). 

MILITARY JUOOE: Duty to Instruct 

United States v. Newrcan, 01 440013 (ACMR 15 June 1981) (unpub.). 

(AOC: CPT Russelburg) 

The accused drove a soldier and a Gennan national to a nightclub. 
After arriving, he left the car with the others inside: the Gennan then 
removed a package of heroin :Eran the passenger' s sun visor and a spoc>n 
and syringe fran the glove catpa.rt:m:mt am preparoo to inject the nar
cotic. At trial, the soldier testified that the accusoo ...as n::>t sur
prised when he retumErl am saw What was happening. The Gennan police, 
who had been \t\0.tching the car, arrested its occupants and found addi
tional packets of heroin a"bolTe the passenger's sun 'visor. The accused 
was convicted of wrongfully possessing heroin in conjunction with the 
Gennan national. On ai::peal, he conterrlOO. that the military judge erre:l 
when he instructed the nenbers that they could find that the accused 
possessed the heroin if he "deliberately triOO. to avoid" the krn.vledge 
that the ~s were in the autcrcobile. Th.e court disagree:l, citing 
United States v. Aulet, 618 F.2d. 182 (2d Cir. 1980) am United States 
v. Batencarrt, 592 F.2d. 916 (5th Cir. 1979). Th.e dissent, While recog
nizing the "rule of calculate:l imifference," stated that it was in
awlicable. 

MILITARY JUOOE: Recusal 

United States v. Banks, S~ 14790 (ACMR 10 Apr. 1981) (unpub.). 

(ADC:. CPT Walinsky) 

The accused' s disrespect, disobedence, and disorderliness during 
his first court-martial were prosecutErl in a secom trial. During the 
first trial, the military judge refuse:l to recuse himself after being 
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challenged on the grourrl that his observat~ bns of the accused' s miscon
duct \\OUld adversely effect his opinion 04: the accused's credibility. 
The accused then testified en an i.msucc~ssful notion attacking the 
court' s in personam jurisdiction. He was convic:ted and sentenced. Im
mediately thereafter, the second trial began with the same participants 
as the first. The judge was challenged on the ground that he had fonne:i 
an opinion of the accused's guilt. He refused to recuse him.self because 
he had n:::>t witnessed any of the charged misconduct arrl \\OUld disapprove a 
request for trial" by judge alone. The same jurisdictional notion ....as 
raised arrl denied. Approxi.rrately thirty days later, the trial resumed 
with a different judge. .On a~l, the accused contended that he was 
erroneously denie:i the opportunity to request trial by military judge 
alone. The cx:>Urt concluded that the accused' s decision to be tried by 
members was made before the judge's statement, and there was rn irrlica
tion that the accused ever SOUJht any other forun after the new judge 
was appointed. Finally, citing United States v. Bradley, 7 M.J. 332 
(CMA. 1979), the court held that the first military judge did n:::>t abuse 
his discreticn in failing to recuse him.self fran the secorrl trial be
fore he ruled on the accused's notion. 

MILITARY JUOOE: Rulings on Motions 
United States v. Johnwell, CM 439627, M.J. (Aa-1R 16 June 1981) • 
(AOC: CPT Mcl\tamney) 

Before the effective date of the amendment to Article 2, lXNJ, the 
accused rroved for disnissal en the grourrl that recruiter misconduct 
deprived the court-martial of in personam jurisdiction. The military 
judge deferred his ruling en the rroticn until after the trial on the 
merits. The members arrived at a sentence, Which was "sealed" by the 
military judge. More than 90 days later, after hearing argurrents con
cerning the effect of the recent amendments to Article 2, UCMJ, in other 
perrling courts-martial, he denied the notion and announced the sentence. 
The Anny awellate court held that the arpendment to Article 2, lXNJ, 
does mt violate the ~~ facto provision of the United States Con
stitution. See United States v. McDonagh, 10 M.J. 698 (ACMR 1981). The 
court also stated that although the arrangement of the proceedings was 
"contrary to the Manual, " the judge did not abuse his discretion because 
his acticns praroted judicial efficiency in a case involving a "canplex 
and time-consuming" issue and the awellant suffered rn apparent pre
ju:iice. Inexplicably, the court failed to rnte that the defense had 
served rntice of the rrotion on the trial judge and counsel ten days be
fore trial arrl that the governroont presented no evidence on the rrotion. 
Holding that it was mt error for the mili~judge to rely upon argu
ments presented by counsel on the sane issue in other cases, the court 
observed that "not all of a military judge's legal education is presented 
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to him during the co..irse of a single trial." Transcripts or sumeries of 

those arguments were not made part of the record. See paragraftis 39c am 

53b, Manual. 


CFFENSFS: Aggravated Assault 

United States v. Brunson, <M 439791 (ACMR 10 Apr. 1981) (unptb.). 

(AOC: CPI' l.J..lkjano..tlcz) 

The accused was charged with an assault by intentionally inflicting 
grievoos bodily hann, in that he "severed" the victim's eyebr<:M by biting 
him. The Arrcry appellate co..irt found that the military judge errei by 
failing to instruct the court mercbers that an assault with a ~ans likely 
to ,Pt"o:fuce grievoos bcxil.ly hann was a lesser-includei offense; that fonn 
of assault may be camtl.ttei even if the assailant only uses parts of his 
body. 

OFFENSES: Multiplicioosnes for Charging 
United States v. Nelson, N1<M 81 0995, M.J. (OCMR 22 M3.y 1981) • 
(AOC: CPI' Axelrcxi, USMC) - 

The accusei was convictei of three violations of Article 92, ~, 
arising fran the sinu.tl.taneous discovery of various illicit drugs in 
his wallocker. Although the military judge deaned the offenses multi 
plicious for sentencing, the Navy appellate court, citing United States 
v. Hughes, 1 M.J. 346 (0>1A 1976), held that under the circumstances of 
this case, the simultaneous p:>ssession of various drugs is a single act 
am that the offences were multiplicious for charging. See United States 
v. Griffin, 8 M.J. 66 (0>1A 1979). Multiple charging nay not be anployei 
in an attanpt to obtain a stiffer sentence. In closing, the co..irt re
mirrled "those woo have resp:>nsibility for initiating charges that one 
transaction or What is substantially one transaction should rot be nade 
the h:isis for an unreas::nable multiplication of charges." See paragraftl 
125b, Ma.rrual. - 

roS'l'-TRIAL HEARINGS: Vacation Proceedings 

United States v. Lynch~ 10 M.J. 764 (N:MR 27 February 1981). 

(AOC: CPI' E. A. .Burnette, USMC) 

The accusei \>as sentencei to, inter alia, a bad-con:luct discharge, 
Which the convening autoority approved. The general coort-rnartial con
venin} auth::>rity suspended the discharge. The accused subsequently 
receivei nonjudicial punishnalt, and a hearing v.e.s conductei pursuant to 
Article 72, UCMJ, to detennine Whether the suspension should be vacatei. 
During the hearing, the accused made a statement through counsel; it 
was reiucei to writing, but disappearei and was never incorporated into 
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the record. A su::cessor general co..irt-rrartial .conveninJ authority later 
errlorse:l the hearinJ officer's recannendaticn that the suspension be 
vacated. '!he Navy Court of Military Revie.-r set aside the action of the 
original general court-martial conveninJ authority, wb:> approve:l the 
bad-corrluct discharge on ranam. 'lbe co..irt held that improper vacation 
p~eedings nullifie:l the ne.-r action. Su::h proceedings are an integral 
part of a crurt-nartial an:i are subjeot to ag:iellate revie.-r, united 
States v. Ward, 5 M.J. 685 (~ 1978}: United States v. Borneman, 10 
M.J. 663 (NCMR 1980): in order to insure meanirgful revie.¥, the hearinJ 
officer nust therefore document the evidence he relied up:n arrl the rea
sons for his decision. United States v. Hurd, 7 M.J. 18 (CMA 1979): 
United States v. Bingham, 3 M.J. 119 (CMA 1977). Without the accused's 
statement, the crurt ca.ild not properly revie.-r the vacation procee:linJs: 
it therefore affinnai a sentence incluling a suspende:l bad-conduct dis
dlarge. 

R)S'l' TRIAI... RINIEW: Service on Substitute Ca.insel 
United States v. Lolagn::, 11 M.J. 556 {ACMR 6 Apr. 1981}. 
(AOC: MAJ Ganstine} 

After the accused's conviction rut prior to C<rll>letion of the p::>st
trial revie..r, the trial defense COtlllsel was released fran active duty. 
A substitute ca.insel was appointed to represent the accused, who had 
already been transferred to the Disciplinary Barracks. After acceptin:J 
service of the post-trial revie.-r, the substitute ca.insel repeatedly 
attanpted to ccntact the accuse:l, wb:> was then on excess leave, and 
finally infonned the staff judge advocate that she had no carments or 
rebuttal. en appeal, the court addresse:l the issue of Whether the ac
cused' s failure to keep auth::>rities advised as to his Whereabo.lts enables 
substitute counsel to perfonn the GcXJde revie.-r with::>ut establishing an 
attorney-clia:it relationship. See United States v. Kindlon, 6 M.J. 52 
(CW\. 1978): United States v. Iv&son, 5 M.J. 440 {CMA 1978}. The court 
held that it did. '!he metlnd of service mandated 1:¥ United States v. 
Goode, 1 M.J. 3 (CMA 1975}, is "a court-made procedure not mandated by 
the O:mstitution or statute, 11 am when a substitute ca.insel has been 
designated for "good cause," see United States v. Harris, 8 M.J. 668 
(A01R 1979), rut is unable to contact the accuse:l in spite of gcxxi-faith 
efforts because the accused has faile:l to keep appellate authorities 
advised as to his Wh.ereabo.lts, the substitute ca.insel "can prcperly act 
for the accused, notwithstanding the accused has not had the opp:xtunity 
to express his CMn desires or choices." United States v. Iverson, supra 
at 450 (Cook, J., ccncurring}. 
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VERDICT: I chment Members' Affidavits 
United States v. HONard, SPCM 15499 ACMR 13 Apr. 1981) (urpub.). 
(AOC: CPI' Ma.::arty) 

The accused submi.tted affidavits before the Army a_R)ellate carrt in 
vfuich two court maibers statel that, contrary to the military judge's 
instructions, the nenbers voted on sentence proposals starting with the 
nost severe alternative. CitinJ Mil. R. Evid. 606(b), the court held 
that, except under certain circurrstances not present in this case, affi 
davits of court marbers may not be receivai to ~ach their verdict. 
See United States v. Boorchier, 5 USCMA 15, 17 CMR 15 (1954); United 
States v. Higden, 2 M.J. 445 (lCMR 1975). 

FEDERAL CDUR1' D:OCISIOOS 

CUSIDDIAL INI'ERROGATIOO: Waiver of Ri t to Coonsel 
Edwards v. Arizona, _U.S. _, 101 S.Ct. 1800 18 May 1981). 

The petitioner was arrestel for murder. He was taken to the pJlice 
station arrl infonred of his Miranda rights. Alth>ugh he waived tb:>se 
rights, the pJlice tenni.nated the questicning When he requestai a law
yer. He had not yet talked to an attorney When, on the follONinJ day, 
the pJlice told him that he "had to" talk to law enforcement agents. 
After they identifiai themselves and infonned him of his Miranda rights, 
the agents elicited incriminating statements Which were admitted, CNer 

his objection, at his trial. The Court stated that a waiver of counsel 
must oot only be voluntary, but knONiD,3 arrl intelligent, and notel that 
the latter issue had not been addressed by the lo.ver ca.irts. After an 
accused has been informed of his Mirarrla rights, he may validly waive 
them and submit to interrogation. See North Carolina v. Butler, 441 
U.S. 369, 372-376 (1979). Ho.vever, relyirg on Miranda arrl its prCJg'eny, 
the Court emphasized that "When an accused has invoked his right to have 
counsel present during custodial interrCJg'ation ••• [he]. is not subject 
to further interrogation by the auth:>rities until counsel has been made 
available to him, unless the accusal himself initiates further ccmnuni
cation, exdlan:Jes or ccnversations with the p:>lice." See Rhode Island 
v. Innis, 446 U.S. 291 (1980); Michigan v. Mosley, 423 U.S. 96 (1975). 
Because the petitioner did not validly waive his right to ranain silent, 
his statements were inadmissible. 

EVIDENCE: Consideration of Law-Abidin Character 
United States v. Hewitt, 634 F.2d 277 5th Cir. 1981). 

At the accused' s trial for unlawful pJssession and receipt of fire
anrs, the trial judge overruled a m::>ticn to allo.v the. accusal to present 

227 




witnesses Who would have testified about hi~ law-abiding character; the 
· judge note:i that the· accuse:i had not testifie:i and detennined that his 
character was not otherwise placed in issue. 'lhe appellate court ob
se:rved that Fed.R.Evid. 404(a)(l) [see Mil.R.Evid. 404(a)(l)] appears to 
allcw evidence bf a pertinent character trait rather than general goOO. 
character. The court criticized this "false dichotany between 'perti 
nent traits of character' and 'character generally' , " and concluded that 
a "general trait of character, such as lawfulness, is no less pertinent 
for being general."" Citing Michelson v. United States, 335 U.S. 469 
(1948), the court state:i that although testinony as to the accused's 
reputation for truth arrl veracity was properly exclude:i, evidence that 
an accuse:i is a law-abiding citizen is always relevant arrl should have 
been admitted. See Darland v. United States, 626 F.2d 1235 (5th Cir. 
1900). 

POST..IJ:'RIAL RE.VIEW: Jurisdiction of Correction Boards 

Baxter v. Claytor, N:>. 77-1984 (D.c. Cir. 24 April 1981). 


The petitioner was cawicted by a Navy special court-martial in 
1956; his sentence included a bad-conduct disdlarge, \\hi.ch \'BS ultinately 
upgraded to a discharge under other than ronorable con:litions. In 1976, 
h! petitioned the Navy Board for Correction of Military Records to vacate 
the conviction arrl further upgrade his discharge because he was denied the 
assistance of legally trained coonsel at trial, even though that right 
had mt been extended to accused servicenembers at the time of his trial. 
'lhe Board refuse:i to act, claiming it lacked jurisdiction to review any 
aspect of a court-martial other than the sen~nce. 'lhe Board rra.y correct 
a military record containing an error or injustice, see 10 u.s.c. §155 
(1976). While it may not invalidate or ov~e a conviction, it can 
rem::J<Je all traces of an invalid court-martial fran a serviceman's record 
arrl upgrade his discharge. See OWin s v. Seer of the United States 
Air Force, 447 F.2d. 1245 (D.c. Cir. 1971 , cert. denie:i, 406 u.s. 926 
(1972); Ashe v. McNarra.ra, 355 F.2d 277 (1st Cir. 1965). Therefore, the 
court held that the Board does have jurisdiction to act on the petition, 
an:i irrlee:i has a "non discretiorai:y, judicially enforceable duty to exer
cise this power to correct such records if [they are] based on unconsti 
tutional military trials." (emphasis added). See Haocy v. Resor, 455 
F.2d 1345, 1348-49 (D.C. Cir. 1971). The court renande:i the case to 
the Board because it had faile:i to exercise its express statutory juris
diction. The court did not discuss the merits of the appellant's claim 
that he v.as · imprcperly denied. coonsel at his court-rcartial. See also 
Denton v. United States, 204 Ct. Cl. 188, 191 (1974}, cert. deni--ed, 421 
u.s. 963 (1975), Where the court note:i that the Air Force Board for 
Corrections of Military Records is ap,rarently of the view that it can 
"set aside • • the findings and sentence of [a] court-rcartial. 11 
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PSYCHIATRIC EXAMINATION: Rights Warnings 

Estelle v. Smith, _U.S. _, 101 S.Ct. 1866 (18 M:l.y 1981). 


A Texas trial court orderei a psychiatric evaluation of the accuse:i 
to detennine his canpetency to starrl trial. Thereafter, he was triei 
and convictei of murder. During a presentencing hearing, the same psy
chiatrist testifiei, over defense objection, that the accusei was a 
recidivist: the accused received the death penalty. Noting that there 
is no basis to distinguish between the guilt-detennining am penalty 
phases of the trial with re;}ard to the applicability of Fifth Amendment 
protections, the Court rulei that it was error not to a:lvise the accusei 
of his right to ranain silent during the examination. Since he had an 
attorney and had been in:iicted, he had the right to cnnsult with counsel 
before suhni.tting to the interview. 'Ihe Court did not detennine v.hether 
he had the right to have his attorney i:resent during the examination. 
(See paras. 121 and 122, Manual: Mil.R.Evid. 302). 

SF.ARCH AND SEIZURE: Warrant Re'.l\.liranent 
Steagald v. United States, U.S. __, 101 S.Ct. 1642, 68 L.Ed.2d 
38 (21 April 1981). 

Arme:i with an arrest warrant for one Rieky Lyons, government agents 
mterei the petitioner's hate without his cnnsent or a search warrant. 
While searching for Lyons, the agents seized ille;jal drugs and other 
incr.iminating evidence, Which was later introdu:::ei at the petitioner's 
trial. '!he Court reviewed the issue of whether the agents coold search 
for the subject of an arrest warrant in a third party's hare without first 
obtaining a search warrant. Absent exigent circumstances or the third 
party's a:>nsent, the Court concludei that the quastion must be answerei 
ne;}atively. An arrest warrant, by itself, inadequately protects the 
Fourth Amendment interests of persons not namei therein. While an arrest 
warrant shields an individual fran unreasonable seizures, a search war
rant safeguards privacy. Although the arrest warrant reflectei a judi
cial detennination that there was probable cause to believe Lyons was a 
fugitive, it did not establish that he could be fourrl in the petitioner's 
home. 'Ihe Court also ooted, in dicta, that an arrest warrant alone \\Ould 
would enable govermient agents to enter the suspect's residence. 

srATE muRI' DECISIONS 

E.VIDENCE: Admissibilit of C lainant' s Prior Sexual Conduct 
cormonwealth v. J<!;fce, 415 N.E.2d 181 M:l.ss. 6 Jan. 81 • 

At the accused's trial for rape, the judge refuse:i to admit evidence 
that two charges of prostitution 'fv'ere brcught 'against the cOiplainant 
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several IOCl'lths before the allege:l offense. 'lbe judge based his decision 
on r-Bssachusett's rape-shield statute [cf. Mil.R.Evid. 412], which bars 
evidence of the ccnplainant's sexual reputation or specific instances of 
her sexual conduct. The court did rot address the accused's contention 
that the statute unconstitutionally deprived him of his Sixth Amendment 
confrontational rights, arrl instead resolve:l the issue by firrling that 
evidence of the ccnplainant's prior conduCt might tend to establish bias 
on her part: s~ she had been arrestoo for prostitution, she might 
attenpt to protect herself frcm further prosecution by alleging that 
the accuse:l rape:l her. While the Court enphasized that prostitution is 
not relevant to cre:libility or the question of consent and that the 
policies underlying the rape-shield act canrot. be ignored, the statute 
is not so broad as to bar evidence of specific instances of a ccnplain
ant' s sexual conduct which are relevant to cre:libility. See also State 
v. HONard, 426 A. 2d 457 (NH Sup. Ct. 23 Feb. 81) (portions of rape-shield 
act conflict with State and Fe:leral Constitutions). 

OFFENSES: Classification of Cocaine as Narcotic 

People v. McCarty, 418 N.E.2d 26 (Ill. AH;>.Ct. 2 Mar. 81). 


The accused \toes convicted of unlawful delivery of cocaine in viola
tion of that provision of the Controlled Substances Act [Ill. Rev. Stat. 
1979, ch. 56 1/2, para. 140l(b)] pertaining to narcotics; the Act dis
tinguishes between narcotic arrl non-narcotic substances, arrl i.rrp:)ses 
harsher penalties for offenses involving the 'fonrer. On ~al, the 
accuse:l successfully challenge:l cocaine's classification as a narcotic. 
The court noted that although similar contentions have been rejecte:l by 
various state arrl fe:leral oourts, ~, ~·.9.·, United States v. Erickson, 
574 P.2d 1 (A.las. 1978); United States v. Lustig, 555 F.2d 737 (9th 
Cir. 1977), cert. denied 434 U.S. 1045 (1978), scientific advances have 
undennined the persuasiveness of the opinions in those cases. 'lbe court 
note:l that it is urrlispute:l that cocaine is not a narcotic; its classi
fication as such is therefore irrational and in violation of the equal 
protection clauses of the United States and Illinois Constitutions. See 
People v. McCabe, 275 N.E.2d 407 (Ill. 1971) (marijuana's classification 
as narcotic is irrational). 

PRE1'RIAL LINEUP: Accused's Entitlemerl.t 

In re w.c., 29 Crim. L. Rptr. (BNA) 2021 (NJ Sup. Ct. 26 Feb. 81). 


By equating a pretrial lineup with other discovery procedures, the 
New Jersey Supreme Court conclude:} that the judiciary may order a pre
trial lineup even thoUJh it is not statutorily or constitutionally re
quired. See Cicenia v. Lagay, 357 U.S. 504, 510-511 (1958). Because of 
the potential burdens and costs to the victim, witnesses, and government, 
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hCMever, an aco.isoo is not autanatically entitiai to soch a lineup. 'Ihe 

trial judge must first determine whether identification is a substantial, 

material issue; whether there is a reaoonable likelih:>od that a lineup 

would be of sate prob:itive value; and whether the accusoo's reqtest is 

tirrely. other factors a court may ccnsider include the burden imp:>sed 

on the prosecution arrl its witnesses, arrl the probability that they nay 

be subjectai to intimidation, a.IUX7ja.I1Ce, harrassuent, or emb:trrassuent. 


RIGHI'S WARNIIDS: Waiver 

State v. Wilson, 29 Crim. L. Rptr. (BNA) 2054 (Conn. Sup. Ct. 10 Mar. 81). 


A policeman approachai the accused (who \'las in custody on an 1..lllre

lat.00 charge) , infonood him that he was suspectai of robbery, and warnai 
him of his rights. The accusai irrlicatai that he understood these rights 
but never said that he waived them or that he was willing to answer ques
tions. He then oonfessed. The court held that if questionirg ccntinues 
witinut an attorney present once the r~rai warnings have been given, 
the govenrrent bears a heavy burden of establishirg that the deferrlant 
knONi.ngly and intelligently waived his rights. See Tague v. La.iisiana, 
444 U.S. 469 (1980). Although the supreme Court in North Carolina v. 
Butler, 441 U.S. 369 (1979), held that such a waiver may be inferrErl 
fran the suspect' s actions and v.ords, silence alone is insufficient. 
In this case ~ record disclosErl no evidence that the appellant wishErl 
to waive his rights, and waiver cannot be presumed "s.inply fran the 
fact that a confession was in fact eventually obtainErl." Miranda v. 
Arizona, 384 u.s. 436, 475 (1966). 
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~ TIE ffCORD 
or 

· Quotable Quotes from Aatual 
Records of Trial Received in DAD 

DC: Ho.\f far did you go in school? 

ACC: Tenth grade, sir. 

DC: And 'What was the reason for your leaving school? 

ACC: Join the Arm.I. 

DC: Why did you join the Ar:mfi· 

ACC: To continue IItf education. 

* * * * * 
MJ: Let the record reflect that the court was out of 

session for awrox.imately an hour and 20 minutes 
because the prosecutor had to perfonn the extreme
1 y important duty of 00s rronitor. 

* * * * * 
MJ: Let's take a recess tmtil those jets are done 

flying overhead, gentlanen. 'The court's in re
cess • • • • The Court will cane to order. Just 
a minute the jets are caning back. 

TC: I don't believe it. 

DC: Divine intervention. 

TC: The Government makes an objection for the record, 
your Honor. 

* * * * * 
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(Trial counsel during argument on notion to suppress. ) 

'JX:: But the [military police] officers, I will concede, did mt 
ccripare notes and say, "Let's add this factor plus this factor plus this 
factor." Military police officers, to my kncJr..Tledge, generally don't do 
that. 'Ibey can ccmrunicate by 'WOrds and gestures, or sanetimes merely a 
grunt. 

* * * * * 
(During litigation of jurisdictional notion based on concealment of 
accused's head injury prior to enlistment.) 

MJ: 	 Before you leave the witness stand, let me say 
for the record that there a~ars to be a surgi
cal scar in the witness' head that is a.ba.lt a 
quarter of an inch wide and aOO.It six to seven 
inches long. Is that a surgical scar in the 
center of your head? 

ACJ:.: 	 No, sir. It's just a part. It's a part, sir. 

* 	 * * * * 
ACJ:.: 	 I've never been in but one fight am that was at 

a beer fest, your Hooor, and I was drunk then. 
And I got beat up and got scars on me where the 
dude bit me. It was a cook, tcx>. He nust have 
thought I was dinner or sarething. 

* 	 * * * * 
A: 	 I expressed sare surprise that an officer • • • 

"WOuld be using rrarijuana. 

Q: 	 And what was his resrx:nse? 

A: 	 He told me that he was frcm california and that 
everybody frcm california gets high. 
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