




JAIS-DA 15 September 1983 

DISTRIBUTION 


1. This special issue of The Advocate is the second part of our "desk 

book" on the administrative consequences of courts-martial. It includes 

new chapters on the Jepsen Amendments to the Uniform Code of Military 

Justice and the impact of courts-martial on veteran's benefits. We have 

also updated last SLITTlffier's special issue where there have been changes 

in the law. 


2. There is a natural tendency for defense attorneys to view the work of 
the military justice system as ending when the trial or appeal is complete. 
The impact of the court-martial on our soldier clients, however, continues 
long afterwards. Indeed, the consequences of a court-martial extend 
years beyond the sentence to confinement. This special issue should make 
all of us more aware of what happens to our clients "after the dust 
settles." 

3. Misadvice or lack of knCMledge concerning the collateral effects of 

courts-martial do not improvidence pleas. Nevertheless, to provide 

quality and competent advice to clients it is vital that attorneys 

understand the consequences of courts-martial and counsel their clients 

accordin;Jly. Only in this way can we insure that the military accused 

always enters his pleas knowin;Jly and intelligently. 


4. The Jepsen Amen:lments to the UCMJ pennit canmanders to involuntarily 

place an accused on excess leave pending appellate review. This Required 

Appellate Leave [RAL] often works a personal hardship on our clients. 

There are steps which can be taken by us to ameliorate these hardships. 


'This special issue of The Advocate teaches us how. 

5. The Advocate wishes to thank the Veteran's .Administration, the Depart
ment of Labor, the Veteran's Law Project, and the Governor's offices of 
the several states for their information and assistance. We also acknowl
edge the hard work of Mr. Stephen T. Redm:::>n, a DAD surrmer intern, who is 
the principal author of this Project. 

WILLIAM G. ECKHARDT 
Colonel, JAcr. 
Chief, Defense Appellate Division 
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Project: 'Ihe Administrative Consequences of Courts-Martial--Part 'IWo 

This special issue continues the Desk Book on the administrative 
consequences of courts-martial begun last year in Volt.nne 14, Number 4 of 
The Advocate. 'Ihis issue adds new chapters concerning The Jepsen Arrend
ments and Veteran's Benefits. In addition, we have revised and updated 
last sumrrer's project to reflect recent changes in the law. 

Chapter 5 discusses the irrpact of The Jepsen Arrendments on our 
soldier-clients and discusses ways in which the harsh consequences of the 
arrendrrents nay be ameliorated for some of our clients. The chapter will 
focus on the application of "Required Appellate Leave" (RAL) which has 
also been referred to as "rrandatory excess leave." It is vital that 
defense counsel understand the operation of The Jepsen Arrendments and 
advise their clients concerning it. Too often, clients learn of RAL only 
when they find themselves on the street and unerrployed. While there is 
generally little that can be done to help soldiers on RAL, these clients 
should be forewarned. In appropriate cases, different action by counsel 
can preclude RAL or mitigate its harsh effects. 

Chapter 6 is a guide to Veterans' Benefits which might be available 
to air clients after court-rrartial. Not all benefits are lost autcniati
cally. In particular, clients who received only a bad-conduct discharge 
adjudged by a special court-rmrtial may be eligible for entitlements of 
which they are unaware. 

The revisions to last surmrer's project rrake up the balance of this 
issue. We have reprinted the relevant pages of last surrmer 's issue, 
Volurre 14, Number 4, with the updated rraterial inserted. We suggest that 
you renove the pages fran last surrmer' s issue and replace them with the 
updated version we have included. 

The Advocate believes that this issue, when camined with last 
sumrrer 's project, will be of tremendous assistance to JAGC attorneys 
worldwide, and to all other attorneys who assist soldiers who have been 
tried by court-rrartial. 

RICHARD W. VITARIS 
Captain, JACX:. 
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CHAPTER 5: THE JEPSEN AMENDMENTS 

This chapter discusses the Military Justice Arrendrnents of 1981, comronly 
referred to as the Jepsen Amendments and focuses on the effect they have 
had on military members who have been court-rrartialed. 

PART I: 'IHE EFFECT' OF THE JEPSEN AMENLMENTS 

The Jepsen Amendrrents1 to the Uniform Code of Military Justice 
(UCMJ) were passed to eliminate the disciplinary and rrorale problems 
created 1Jy an accused who returned to his unit pending ccnpletion of 
appellate review of his court-rrartial conviction. In rrost cases, an 
accused will be released fran confinement well before appellate review 
has concluded. Prior to the Jepsen Arrendments, the servicemember 'WOUld 
be returned to his unit or, at his option, be placed on voluntary excess 
leave pending corrpletion of appellate review. The Jepsen Amendments 
provide the convening authority with the discretion to place the member 
on Required Appellate Leave [RAL]. 

Members on RAL receive pay and allowances only for the period for 
which they have accrued leave. Once the accrued leave has been exhausted, 
the member is placed on an excess leave status and receives no further 
pay or allowances. Nor does he accrue additional leave credit for the 
period of appellate leave. Ho.vever, the individual continues to be a 
military menber and is eligible for basic benefits, such as hospital care 
and privileges in military exchanges and carrnissaries. 2 According to the 
UCMJ and the Department of Defense Military Pay and Allowances Entitle
ments Manual (OOD FM)3 rrerrbers on RAL are not entitled to basic allowance 
for subsistence (BAS) or basic allowance for quarters (BAQ). 

Despite the salutary purpose of the arrendrnents, the RAL provisions 
of the Jepsen Amendments have caused numerous unforeseen hardships for 
affected servicemembers. The individual on RAL is not paid by the 
Anny. H::Jwever, as the member has not been separated fran the service, 
his ability to secure meaningful employment is severely circumscribed as 
prospective etployers are often unwilling to hire an individual whan 
they believe can still be called back to duty. 

1. H. R. Rep. No. 97-306, 97th Cong., 1st Sess. 1 (1981). 

2. Id. at 2. 

3. Para. 3025lc, Department of Defense Military Pay and Allowances 
Entitlements Manual (C65 2 December 1981). 
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The rrembers' econcmic difficulties are heightened by an inability to 
collect unenployrrent ccnpensation. As the rrerrber has not teen separated, 
he is in essence still errployed by the service and will mt be issued a 
Certificate of Release or Discharge from Active Duty [DD Fonn 214]. With
out this fonn, state unerrployment ageocies will not prcx::ess an unenploy
rrent clairn.4 The certificate is needed by state officials to calculate 
the arrount of entitlenents. The form also contains vital eligibility 
infomation (~ length of service, pay grade, rank, condition of 
separation, narrative reason for separation, etc.). 

The ecorx:mic pressure sterraning fran the difficulty in securing 
employrrent or unenployrrent corrpensation often forces the servicerrerrber 
on RAL to misrepresent his status. This adversely effects those ex
servicerrerrbers with honorable discharges who are pursuing civilian ern
ployrrent. 

Often, the spouse of the merriber on RAL is also a servicerrernber. 
The active duty spouse has been denied BAQ at the "with dependents rate" 
leaving the accused without living quarters or the financial rreans to 
obtain quarters. While the active duty servicerremh:!r would receive BAQ 
for his family if his spouse were not a servicerrernber, he is denied BAQ 
at the with dependents rate because the spouse is on RAL. 

An additional problem created by the Jepsen Arrendrrents has been the 
restriction of servicememl::ers on RAL from traveling outside the Continen
tal United States (CONUS). Anny regulations req;nse that military rrenibers 
obtain permission to take leave outside of CONUS. Servicerrenibers on RAL 
have rcutinely 1::een denied pennission. This denial poses a serious hard
ship for rrany soldiers on RAL. Many of these individuals have families 
outside CONUS who are often financially unable to travel to the United 
States. Denying these menbers pennission to leave CONUS separates the 
family for extended periods of time. 

The servicanerrber on RAL is thus often placed in an econanic and 
personal straightjacket. The accused realizes that only a discharge will 
remedy his situation and that vigorrus pursuit of his appellate rights 

4. Chapter IV-3, U.S. Dept. of Labor Enployrnent and Training Administra
tion Handl::x:x::ik No. ETA 384. Unenployrrent Crnpensation for Ex-Serviceper
sons (UCX) {Cl, 21 May 1981) [hereinafter OOL Handlx:d<]. 

5. Anny Reg. 
Tenp::>rary Duty 

630-5 Personnel Absences, I.eaves, Passes, 
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will lead to an indefinite period of hardship. Therefore, in many 
cases the accused will forego the opportunity to appeal his ccnviction 
to the Court of Military Appeals in an effort to hasten the appellate 
process and secure a discharge. The accused will also not lend any 
support to his autanatic appeal to the Army Court of Military Review. 
Under United States v. Grostefon, 6 an accused can specify errors to be 
argued in his behalf. Accused members on RAL however, often decide to 
passively pursue their appeal in order to expedite the appellate process. 

PART I I: AMELIORATING THE HARSH coosmUENCES 
OF lliE JEPSEN AMENtMEm'S 

Section A: Appeals to the Convening Authority 

The Jepsen lrnendrrents provide the ronvening authority with the 
discretionary po.o.Br to place an accused servicemember on RAL pending 
canpletion of appellate review of his punitive discharge. 

~fense counsel are advised to make tirooly appeals to ccnvening 
authorities to prevent certain members fran being placed on RAL. The 
legislative purpose of the RAL provision is to rerrove unfit members frc:rn 
their ccrnmands during appellate review. OJrrent Anny Regulations dictate 
that " [ t] he officer exercising general court-martial jurisdiction should 
decide each situation on a case-by-case basis, taking into consideration, 
if reasonably available: 

( 1) The member's service record; 
( 2) The offense (s) of which convicted and sentence 
adjudged; 
(3) The convening authority's action on the case; 
( 4) The recanmendation of the staff judge 

advocate; 

(5) Whether the member has demonstrated that he can 
be productive or beneficial to the Anny by continuing 
on active duty pending appellate review; 
(6) Any hardship or other adverse consequences.which 
the member may experience if required to take excess 
leave involuntarily; and 
(7) Any other pertinent information the officer 
considers appropriate. Unless the officer exercising 
general court-martial jurisdiction over the member is 
personally convinced that it is in the best interest 

6. 12 M.J. 436 (CMA 1982). 
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of the Army and the member for the member to rerre.in 
on active duty pending appellate review, the rrerrrer 
rray be directed to take excess leave involuntarily. 7 

It is not likely that members accused of drug offenses, ba.rracks larceny, 
etc., will be all.ONed to rerrain in a duty status. On the other hand, 
charges such as negligent hanicide rray not have a sufficient nexus to 
the rraintenance of gxd. order and discipline. Accordingly, defense 
counsel could rrake effective appeals to the convening authorities to 
relax the RAL provision in particular cases. 

The essence of an appeal to convening authorities to relax RAL 
should be similar to a petition for clerrerx:y. "A convening authority 
can consider evidence otherwise inadmissible at trial" to decide v.hether 
to place a servicernerrber on RAL. 8 The enphasis of the appeal should 
be placed on ho.v the camrand would benefit fran the servicemember not 
being placed on RAL or that the charges or conviction should not adversely 
effect the servicerrenber's ability to continue working in the camand. 
It is highly recamended that defense counsel attenpt to secure letters 
of reccmrendation fran officers and senior nonccrnmissioned officers on 
behalf of the servicernember. These letters of recarrt'Endation should 
increase the prcbability of a particular case being considered on an 
individual basis. 

It is vital that defense ccunsel be aware of the rrajor ramifications 
of RAL and effectively canrrunicate this info:nration to their clients. 
The projected length of a member's RAL status is a factor v.hich he should 
consider before entering pleas. An individual contenplating a guilty plea 
might choose instead to ccntest guilt if he understands that a necessary 
consequence of conviction will be a year or nore of unenployrrent v.tiile on 
RAL. 

Section B. Employment 

Defense counsel can provide invaluable assistance in the servicernern
ber 's effort to secure enployment by providing the rrerrrer as well as 
prospective enployers with timely inforrration on the rrerrrer's RAL status. 
Many soldiers are unclear about their RAL status and do oot effectively 

7. Army Reg. 630-5, Leaves, Passes, Pennissive Temporary Duty and Public 
Holidays, para. 5-4b (1-7) (C4 15 March 1982). 

8. C. Pardue & E. Walinsky, A Carpendiun of Post-Trial Considerations 
for Defense Counsel, 14 The Advocate 160, 163 (1982). 
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or properly inform errployers aba.lt the conditions of RAL. A clear and 
concise explanation of RAL by an applicant to prospective errployers can 
great!y increase an applicant 's chance of securing enployrrent. Defense 
counsel can assist members on RAL by sending explanatory letters to 
potential errployers. While a letter is not a panacea it can greatly 
inprove a member's enployrrent prospects. In an effort to secure enploy
ment members on RAL may fear that carplete honesty as to their status 
may jecpa.rdize their chances of obtaining enployrrent. Defense counsel 
shoold eocoorage members to be honest about their military status since 
misrepresentations are often discovered and may result in dismissal. 

Members on RAL are not eligible for Unerrployment Ccnpensation for Ex
servicepersons (UCX}. State Enployrrent Security Agencies (SESA) require 
that fonrer members have a DD Fonn 214 before being considered for UCX. 
The United '"'tates Depart.nent of Lal:or has established guidelines for all 
SF.SA' s Which clearly state that members on RAL are not eligible for UCX. 9 

Although the DD Form 214 is a prerequisite for UCX eligibility, all 
members, regardless of military status, are encooraged to apply for ucx. 
Retroactive UCX awards may be issued by SFSAs When a member becanes 
eligible for UCX after the date of his initial application. DD Fonn 215 
is used to add or change information on the DD Fonn 214. Usually it is 
the new infomation provided on the DD Form 215 Which is used to recon
sider applications for UCX. Ho.vever, members on RAL Who do not possess 
a DD Fonn 214 shalld apply for UCX because they may receive a DD Fonn 
214 with rrore favorable data Which has been altered by the appellate

10process. Members Who are initially ineligible for UCX should report 
regularly to the local SF.SA office in accordance with their guidelines. 
Although each state has its o.vn eligibility guidelines, rrany states 
require applicants to report regularly despite current ineligiblity in 
the event that the member subsequently becanes eligible. 

Section C: Restriction of Servicemembers on RAL to CONUS 

Convening authorities have uniformly denied servicerrerrbers on RAL 
the requisite pennission to take leave outside of mNUs. 'Ihe apparent 
reason for this refusal is to prevent recently convicted servicemembers 
fran returning to the area Where their crirre was ccmnitted, resuming 
contacts with undesirable elerrents and in essence "picking up" Where 
they left off. Such restrictions are apprcpriate for the member Who has 
ccmnitted a drug related offense or a l:arracks larceny. Ho.vever, an 

9. OOL Ha.n:]}:ook, supra note 4, at 	XIX-3. 

10. 	 Id. 
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across the board restriction generally does not serve a valid purpose. 
The vast majority of servicemembers affected by those restrictions merely 
want to return to their fa:nilies. ~nial of permission to return sepa
rates the rrember fran his fcrnily for a prolonged period of time. The 
decision on whether to restrict a servicem3mber to CONUS srould be made 
on a case-by-case basis. Blanket restrictions produce unnecessary and 
protracted personal hardship on the manber. 

PART III: ~CLUSIOO 

The intent of the Jepsen Arre~nts was to give the convening author
ity the discretionary ~r to place the unrehabilitatable soldier on 
RAL. The Jepsen Arre~nts have succeeded in cleansin:J the crnrna.rrls of 
these problem soldiers. However, the ame~nt has been uniformly applied 
to all servicemembers awaiting caupletion of appellate review of their 
punitive discharges. Servicemembers have been placed on RAL even in 
cases where superior camnissioned and nonccrrmissioned officers have 
urged the convening authority to allON them to return to their units. 
The convenin:J authority shoold reCOJnize that the Jepsen Arrendments do 
not mandate that all affected soldiers be placed on RAL. The decision 
to place a rrember on RAL or to restrict him or her fran travelin:J outside 
CONUS should be made on an individual basis taking into consideration 
the personal circumstances of each case. ~fense counsel should be~ 
familiar with the ramifications of RAL and, in appropriate cases, assist 
their clients in petitioning to ranain in a duty status or to obtain 
permission to take RAL outside of CONUS. 
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CHAPTER SIX: ADMINISTRATIVE CONSEQUENCES OF ACOURT-t1ARTIAL 
CONVICTION OM ELIGIBILITY FOR VETERANS' BENEFITS 

This chapter will outline the guidelines used by the Veterans Admin
istration (VA) to detennine the benefit eligibility and entitlement of 

1servicemembers Who have been court-martialed . The primary focus of VA 
eligibility detenninations for court-martialed servicemembers is not the 
court-nartial itself. The primary consideration is the type of discharge 
received by the servicemember. The VA' s interpretation of these guide
lines with regard to a p:lrticular application is final but appeal proce
dures exist. Relevant statutes and regulations will be examined to 
provide legal counsel, veterans, servicemenibers, and researchers with a 
reference map to the VA. 

This chapter does not reflect the official position of the Veterans 
Administration or the Dep:irtJrent of the Arrrry. This chapter is not intended 
to be used as cited authority on the interpretation of laws or regulations 
on veterans' benefits. Rather, it is designed as a desk book for attorneys 
Who advise soldiers Who have been court-martialed. 

PAR!' I: VETERAN DEFINED 

For the purposes of Title 38 of the United States Ccrle, dealing with 
veterans' benefits, " [ t]he tenn 'veteran' means a person Who served in the 
active military, naval, or air service, and Who was d~scharged or released 
therefrom under conditions other than dishonorable." Additionally, in 
order to be eligible for most veterans' benefits the servicemeniber must 
satisfy the "minimum period of active duty" requirement. 

The "minimum period of active duty" requirerrent for VA purposes is 
the shorter of the follo.ving periods: (1) twenty-four (24) rronths of 
continuous active duty (non-duty periods are not considered as a break 
in service for continuity purposes but are to be subtracted fran the 
total time served) or (2) the full period of Which a person was called or 
ordered to active duty. 3 Veterans Who do not satisfy the "minimum 

l. A partial list of veterans' benefits under Title 38 is included at 
Appendix 6-B 

2. 38 u.s.c. § 101(2) (1976). 

3. 	 38 CFR § 3.12a(a) (1) (1982). 
6-1 
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period of active duty" are not eligible for VA benefits, unless the 
termination of the service resulted from an early out or hardship dis
charge, 4 the member has a service connected disabilities, 5 and or the 
member falls within certain other exclusions related to service connected 
disabilities. 6 VA Insurance l:enefits (under Olapter 19 of Title 38, 
United States Code) will vest for veterans without their having to meet 
the "minimum period of active duty" requirement. 

A rrerril::er who has not l:een discharged or released from the military 
is not a veteran for purposes of entitlement for rrost VA benefits. 
Ord1naril7 a certificate of Release or Discharge from Active Duty (DD 
Form 214) is requested by the VA. Ho..vever, proof of service fran the 
service branch is acceptable. (See also DD Form 215, Correction to DD 
Form 214, Appendix 6-A). Mermers on Required Appellate Leave (RAL: 
or involuntary excess leave) are ineligible for VA benefits, regardless 
of prior military service, until corrpletion of final appellate review. 
Members and former mermers nay apply for l:enefits without a DD Form 214, 
but the lack of sufficient evidence of release or discharge renders the 
application incarplete and such evidence should be sul::mitted within one 
year of the date of application. Provisions regarding l:enefits for 
dependants will not be addressed in this chapter. Entitlement of depen
dants only accrues when eligibility exists rased on the veteran's service. 

PA.RI' II: ELIGIBILITY REQUIREMENTS 

A discharge from active duty issued "under conditions other than 
dishonorable" is a prerequisite to eligibility for VA benefits.a Honor
able discharges, and general discharges under honorable conditions, 
entitle clairrants to full VA rights and l:enefits. 

Other types of discharges issued "under conditions other than dis
honorable" entitle the veteran to l:enefits unless one of the follo..ving 
bars to l:enefits applies: (1) a discharge or dismissal by reason of the 
sentence of a general court-martial: (2) a discharge on the grounds that 

4. Id. at § 3.12a(d) (1). 

s. Id. at (d) (2) 

6. Id. at (d)(3-4). 

7. See Appendix 6-A. 

8. 38 u.s.c. § 101(2) (1976). 
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the person was a conscientious objector Who refused to perfonn military 
duties or refused to v;ear the unifonn or otherwise refusoo to canply 
with lawful orders of canpetent military authorities; (3) desertion; (4) 
aqsence without official leave for a continuous pericrl of at least one 
hundroo and eighty (180) days if discharged under other than honorable 
conditions, unless it is satisfactorily daronstrated that canpelling 
circumstances warranted the prolonged unauthorized absence; and (5) 
resignation of an officer for the gCXJd of the service. 9 A discharge 
or release frcrn service under any of the above conditions does not bar 
VA benefits if it is found that the person was insane at the time of 
cc:mnitting the offense causing such discharge or release.lo 

Prior to 8 O:::tober 1977, an action by the Aney' Discharge Review 
Boardll or the Peard for Correction of Military Records (BG1R) ,12 Which 
UPJraded a discharge to the requisite levels, w:::>uld set aside any statu
tory bar to benefits .13 Ho.vever, under current VA procedure, an honor
able or general discharge issued after 8 O:::tober 1977 by a Discharge 
Review Peard will not mandate that the ex-menber be entitled to VA bene
fits.14 Rather, the Adjudication Division of the VA will detennine if 
the ex-servicemanber is eligible for VA benefits. A favorable action by 
BCMR will, ho.vever, autcrnatically overccrne any statutory bars to VA 
benefits. 

An other than honorable discharge or a bad-conduct discharge does 
not autanatically deprive a claimant of all VA benefits.15 A case by 
case detennination must be made to see if the discharge was "under con
ditions other than dishonorable." The VA Adjudication Division deter
mines the eligibility of claimants with "other than honorable" discharges 
by making fonnal findings. This procedure is kno.vn as a "character of 
discharge detennination. 11 16 

9. Id. at§ 3103(a). 

10. Id. at§ 3103(b). 

11. 10 u.s.c. § 1553 (1976). 

12. Id. at § 1552. 

13. Id. at § 1553. 

14. 38 CFR § 3.12(g} (1982). 

15. See Appendix 6-B. 

16. 38 CFR § 2.67 (1982). 
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PARr III : CHARACTER OF DISCHARGE DETERMINATIONS 

When a member's discharge is not honorable, or under honorable con
ditions, the VA must ma.ke an individualized review to determine 11 

• 

Whether an 'other than honorable' discharge was granted under conditions 
'other than dishonorable' for purp::>ses of eligibility for all VA bene
fits ... 17 Character of discharge detenninations are ma.de for VA claims 
puqX)ses When 11 

• the matter is placed in issue by an application 
fran the veteran or an eligible dependent for benefits for Which an 
'other than dishonorable' discharge is a prerequisite. "18 A character 
of discharge determination is not needed if a member had: a separate 
period of honorable service prior to the period of service at issue and 
he was eligible for or received an unconditional discharge. However, a 
character of discharge determination is needed if the later period of 
service is required for eligibility to the benefits claimed or if cnly 
the later period will provide the prerequisite wartime service required 
for disability or death pension and the discharge fran such period was 
under other than honorable conditions.19 

All character of discharge detenninations are conducted in accordance 
with the VA due process provisions. 20 'lli.e folloong guidelines are used 
by the VA: (1) the veteran has thirty ( 30) days to respond or the VA 
will assume that the person has no additional information to sul::xnit; (2) 
the veteran must be infonned of the right to a hearing; (3) if a hearing 
is conducted the veteran ma.y present all forms of evidence (i.e. witnesses, 
documents, personal testimony, etc. ) ; (4) the veteran must be advised of 
the right to representation; (5) the veteran must be advised of the right 
to appeal; and (6) the steps in the appeal process are provided21 (Note: 
(5) and (6) are post determination considerations). 

17. Veterans' Administration, VA Benefits M3.nual N::>. M21-l, Adju:lication 
Procedures, para. 14.0lc (Change 244, Sept. 11, 1979) [hereinafter cited 
as VA M3.nual] • 

18. Id. at para. 14.0lc(2). 

19. Id. at para. 14.0lc(3). 

20. Id. at para. 14.02. 

21. D. Addlestone, S. Hewman, and F. Gross, 'Ihe Rights of Veterans 
(1978). 
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If the discharge being reviewed resulted fran any of the following 
then a corrplete sumnary of the discharge proceedings will be requested 
fran the service department: (1) an offense involving noral turpitude; 
(2) conviction of a felony; (3) acceptance of an undesirable discharge 
to escape a general court-rrartial trial; (4) willful and persistent 
misconduct; (5) mutiny or spying; or (6) homosexual acts. 22 

At the character of discharge hearing, veterans' chances of prevail
ing are much better if they 11 attend, give testinony and/or present 
other evidence (including some designed to arcuse sympathy), and offer 
argwrents - either personally or through a representative - denonstrating 
that under a strict construction of the regulations, ..• 11 they qualify 
for benefits. 23 If the disqualification under consideration has not been 
clearly identified the veteran (or representative) should request such an 
identification. It will be easier to refute a specific l:B.sis for denying 
71igibility ~sause the tenn 'under conditions other than dishonorable' 
is too vague. 

It is recomrended that veterans contact one of the VA Regional 
Offices listed in Appendix 6-C before initiating any hearings with the 
VA. These offices are vital sources of current VA inforrration. 

PA.RI' IV: UPGRADED DISCHARGES 

Each branch of service has a Discharge Review Board (DRB) with the 
power to review and change the type and nature of diseharges issued to 
servicemembers. Veterans with discharges Which 9,t"e less tlan honorable 
have a right to apply for a discharge upgrade. 2j Prior to 8 October 
1977 upgraded discharges from a DRE Whieh changed the character of 
discharge were binding on the VA. 26 Accordingly, a veteran Who became 
eligible for VA benefits as a result of an upgraded discharge was entitled 
to receive those benefits. Public Law 95-126 Which became effective on 
8 October· 1977 changed this rule. The purpose of Public Law 95-126 is 

22. VA Manual at para. 14.0ld(l)-(6). 

23. See Addlestone at 122. 

24. Id. at 122. 

25. 10 u.s.c. 1 1553 (1982). 

26. VA Manual at para. 14.0lg(l). 
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To deny entitlement to veterans' benefits to certain 
persons Who \'.Duld otherwise becane so entitled solely 
by virtue of the administrative upgrading under 
temporarily revised standards of other than honorable 
discharges fran service during the Vietnam era: to 
require case-by-case review under 	uniform, histori 
cally consistent, generally applicable standards and 
procedures prior to the award of veterans' benefits 
to person administratively discharged under other 
than honorable conditions fran active military, 
naval, or air service: and for other purµ:ises.27 

" • [T]he VA will not rec0311ize an honorable or general discharge 
issued on or after the enactment of Public Law 95-126 effective Oc:tober 8, 
1977 by a [Discharge Review Board] as setting aside a [statutory] bar • • • 
Only favorable action by a [Board for the Correction of Military Records] 
will overcane this bar. If such an ui:graded discharge is recieved, the 
claim will be examined for the existence of a statutory bar. u28 

PARI' V: CLEMENCY DISCHARGES 

Veterans Who were granted clemency discharges pursuant to the Presi
dent's Proclamation 4313 of 16 September 1974 are not entitled to VA 
benefits. 

All copies of a DD Fonn 214 issued to military 
absentees granted clemency under Presidential Procla
rration No. 4313 will sho.v in the remarks section: 
'Subject manber has agreed to serve rronths 
alternate service pursuant to Presidential Proclama
tion No. 4313. ' In addition, the 	VA copy of the DD 
Form 214 ••• will give the reason for separation 
as 'Separation for the gcxxl of the service by reason 
of a willful and persistent unauthorized absence, 
pursuant to Presidential Proclamation No. 4313.' 
The service department will also issue a special 
type of discharge, a Clemency Discharge (DD Form 
1953), Which will be substituted 	for the previously 
awarded undesirable discharge.29 

27. Act of Oc:t. 8, 1977, Pub. 	 L. No. 95-126, 91 Stat. 1106 (1977). 

28. VA Manual at§ 14.0lg(2). 

29. 	 Id. at 14.0l(f). 
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The VA views clemency discharges in the sane way they view upgraded 
discharges. The VA will conduct character of discharge detenninations 
to see if veterans with clemency discharges are eligifJ-e for VA benefits. 
Hcwever, a Supreme Court decision, Schick v. Reed, suggests that no 
governrrent agency can continue to penalize [a veteran:rt_ for the pardoned 
offense if "the pardon was a 'full and carplete' one. " 

PARI' VI: CONCLUSION 

The ccnplexity of VA regulations and procedures indicates that 
servicerremrers and veterans should seek assistance before filing their 
VA benefit clairrs if they have questions. This advice is even nore 
important for memters that have l::een court-rrartialed and have received 
discharges Which might make them ineligible for some VA benefits. All 
persons concerned with VA benefits for court-rra.rtialed members should 
consult conpetent authorities (See Appendix 6-C). 

30. 419 U.S. 256 (1974). 

31. See Addlestone at 125. 
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APPENDIX 6-A 

Certificates of Release or Discharge from Active Duty 
and Correction Fonn 

(A) Dept. of Defense Fonn 214, Copy No. 1 

( B) Dept. of Iefense Fonn 214, Copy No. 4 

(C) Dept. of Defense Fonn 215 

212 

Certificate of Relief or 
Discharge Fran Active Duty 

Certificate of Relief or 
Discharge Fran Active Duty 

Correction to DD Fonn 214, 
Certificate of Release or 
Discharge Fran Active Duty 



Facsimile of copy No. 1 of DD Form 214r Armed Forces of 
the United States Certificate of Release or Discharge From 
Active Duty 

CAUTION, NOT TO IE USED FOR THIS 18 AN IMPORTANT RECORD ANY ALTERATIONS IN SHADED 
IDENTIFICATION 'URPOSES SAFEGUARD IT AREAS RENDER FORM VOID 

DD POIM 214 PREVIOUS EDITIONS OF THIS CERTIFICATE OF RELEASE OR DISCHARGE 
I JUL 79 FORM ARE OBSOLETE. FROM ACTIVE DUTY 

I. NAME ( Ltu4 flNt, nUddl.I) , 2. DEPARIMENI. COMPONENI AND I RANCH 

13 
SOCIAL SECURITY NO. 

I I 
4L GRADE. llAIE OR llAN« rb. PAY GUDE rDAIE OF llRIH 6. PLACE OF ENTRY INTO ACTIVE DUTY 

7. LA.SI DUTY ASSIGNMENI AND MAJOR COMMAND I. STATION WH~Rf SEPARATED 

9. COMMAND TO WHICH TRANSFERRED I10 
5GUCOVEUGE 

AMOUNT I 000 ONONE 

I I. PRIMARY Sl>ECIALTY NUMIER. llllE ANO YEARS ANO 12. RECORD OF SERVICE VfU(tJ MON (t) OAY (t) 
MONTHS IN 51'ECIALTY (Atlditio"41 lp«:ially """'b•ro and tiUn 
inuolvina p•rioth of OM or more ymr1) L Dote E"tered AO Th11 '•'lod 

b. S.porot~ Dote Thh '•rlod 

e. Net Act!,.. S.r.,tc• Thlt Period 

d. Totol ,r+or AcH•e S.r•lc• 

e. Tetol il'rlor INKtl•• S.r.,,ke 

l Fore'gn S.r•lce 

•· S.o S.rYke 

h. EH.ctl•• Dote ef 'oy Grode 

l Reser"• Obi~ Term Dote 

IJ. OECOUIJONS. MEDALS. IADGES. CflAllONS ANO CAMPAIGN Rl890NS AWARDED OR AUIHORIZEO (AU ptriodl of urviu) 

-14 MILnAIY EDUCATION (Courw Til/il, nwnb•r .,..,, and month ani1 ymr ~mpldftl) 

IS. MEMIER CONIRJIUTEO 10 POST·VJ£1NAM EU 

0NO1' 

6 HIGH SCHOOL GRADUATE OR EQUIVAlENI 117. DAYS ACCRUED 
VETERANS' EDUCATIONAL ASSISTANCE 'IOGRAM 0 YES 0 YES ONO 

LEAVE 'AID 

JI. REMARKS 

19. MAii.iNG ADOUS5 AFTU SEPARATION 20. MEMIEI IEQUUTS COPY 6 IE 

SENITO D•. Of VEI 

APFA•S Om ONO 

21. ilGNATUIE OF MEMIEllEING SE'AUIW 22. TYPED NAME, GUDE, IRLE ANO SIGNATURE OF OFFICIAL 
AUTl<ORIZEB TO SIGN 

5/N 0 I 02·lf·000-2 I •O MEMIH· I 

213 (a} 



Facsimile of Copy No. 4 of DD Form 214, Armed Forces of 
the u-n"Ti...,.t-e"""'d..--,S:::-t~a......,...t_e_s_,,C'"""e......r"""t~i....f"i...-c-a.....,t-e-0__,,,.f_.,,,.R-e-=1-e-a-se or Discharge from 
Active Duty 

u THIS 11 AN IMPORTANT llECORD ANY ALTEUTIONS IN SHADED 
SAFEGUARD IT 

'-"u"u" NO' TO IE USED FOR ()IOENTIFl\.A••ON PURPOSES 	 AREAS RENDER FOIM VOID 

OD fOIM 214 PREVIOUS EDITIONS OF THIS CERTIFICATE OF RELEASE OR DISCHARGE 
~ JlJI 7tt FORM ARE OBSOLETE FROM ACTIVE DUTY 

I NAMF (Liul. fir ... .....UU./ 12. Of.PAUMfN1, COM.PONfN1 ANO BRANCH 13 SOCIAL SECURITV NO 

I I 
la GIAOE IAT£ 01 IANI. rDAT( OF lllTHrb. •Av GUO£ 6 PLACE OF ENTn INTO ACTIVE DUTY 

'! LAST 0Uf¥ ASSIGNMENT ANO MA.JOI COMMAND • STATIC)N WHUE SEPAIATE.0 

O COMMA.NO 10 WHK:.t-f TIANSf£Ra£0 	 l'o SGUCOVEAAGE 

AMOUNT I 000 ONONf 

II 'l1M.11n SP'~CIA•l" t..1UM8U. Hflf ANO VEARS ANO 12 HCOIO Of SERVICE Yf,U(a} M0N(I) 0AY(I) 
MONTI!).,., ~t\ t•:f'• '""'""'Ml lp«ltlt}I IWl'lkr'W olld ,._ 

""'" ..,,,.. i>"",'°',. ., """ tJr mo,.. y.a.rs) L Dote E....rH AO Th11 Period 

b. S.porot~ Doff Th11 Perk)d 

C. ~' Acih-• S.nklt Th11 Perkld 

d. Total Prtot Ach• S.,.Ce 

t. lotal Prior -.C:tl•• S.rwlee 

l Foretg" S.rvk• 

I· S.o S.r...Q 

h. E*.ct+•• Dotti Of Joo, Grode 

L a..., ... ObllQ TeNR 0a.. 

13 OE(Qj;j~IIONS MEDALS. 8.\0GES. CR•HONS ANO CAMPAlGN lil:MONS •w•IDED OR AUTHORa:Eo (AU~ of .n>ttt) 

OJ Mllll•RY EDUC AT IQ.... tCowru nu.. IW1'lb•r ~.. tutti molllA Olltlyeor compltltftl) 

I~ MEMGEll CONTiHBUTEO TO POSl-VtflNAM ERA I'' HJGH SCHOOL GU.DUA.TE OR fQurv•LENl 1'7 DAYS ACCRUED 

VETERAN~ .:DUCATIONAL ASSISTANCE PROGi.AM LEAVE PAC> 
DYES ONO Ovu ONO 

II tfMARKS 

19 MAIUNG A801ESS AFTER SOAIATON 	 120. MlMIER REQUESTS COOY •IE 

SENT TO D• OF Vfl

AFF••s----nvn ONo 

21 $1GNA1URE Of MEMIERIEING SOAIATE9 

r2 	
l'\'11(0 NAME. GUDE. Tm.£ ANO SIGNATUltl OF OFFICIAL 
AUIMOllZ!O TO SIGN 

PICIAL AODlrlONAL INfOIMATION (Te•,... •Y --.-•*) 
23 TY'l Of SOARAHON 24. CHAIAC!lt OF 5DVICE (1""kllda --) 

U SDAU.UON AUTHORITY 26 IEl'AAAllOH COOE 127.~COOE 

111 NAllAHVE IEASON F()l SOAIATON 

2t DATU OF l ...E LOST •utlNG THIS 'lllOQ 	 ,JO. - tEOUms corr• 
..ffiilLS 

S/N 010Hf-000·21A8 MEMBER .4 

(b)
214 
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Facsimile of DD Form 215, Correction to DD Form 214, 

Certificate of Release or Discharge from Active Duty. 


CAUTION: NOT TO BE USED FOR ANY ALTERATIONS IN SHADED AREAS 
IDENTIFICATION PURPOSES RENDER FORM VOID 

I. NAME (Uul, finl, midd,.) 12. DEPARTMENT, COMPONENT AND BRANCH 3. SOCIAL SECURITY NO. (Alao, 
Svviu Number I{applicabi.J 

I IA. MAILING ADDRESS (Include ZIP Code) 

5. OllGNAL DD FORM 21A IS CORRECTED AS INDICATED BELOW 

IT£M NO. CORRECTED TO READ 

SEPARATION DATE ON DD FORM 21A BEING CORRECTED· 

6. DATE 7. TYPED NAME, GRADE, TllLE AND SIGNATURE OF OFFICIAL AUTl10RIZEO 10 SIGN 

PREVIOUS EDITIONS CORRECTION TO DD FORM 214, CERTIFICATE OF RELEASE ORDD I ~~~~9 215 OF THIS FORM ARE DISCHARGE FROM ACTIVE DUTY 
OBSOLETE.S/N 0 I 02-LF-000-2150 MEMBER -1 

( c) 
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APPENDIX 6-B 

Partial List of Gratuitious VA Benefits under Title 38 
of United States Code (§ given for each item listed) 

Part 1: General Benefits: 

§ 301 - Compensation for Service - Connected Disability or Death. 

§ 401 - Deperrlency and IndE!lU'lity Canpensation for Service-Connected Deaths. 

§ 501 - Pension for Non-Service Connected Disability or Death. 

§ 601 - fbspital, Nursing Hane, Daniciliary, and Medical care. 

§ 701 - Insurance. 

§ 801 - Specially Adapted Housing for Disabled Veterans. 

§ 901 - Burial Benefits. 

§ 1000 - National Cemetaries and Memorials. 

Part 2: Readjustment and Related Benefits: 

§ 1501 - Vocational Rehabilitation. 


§ 1601 - Post-Vietnam Era Veterans' F.ducational Assistance. 


§ 1650 - Veterans F.ducational Assistance. 


§ 1700 - Survivors' and Dependents' F.ducational Assistance. 


§ 1770 - Administration of F.ducational Benefits. 


§ 1801 - fbre, Condominium, and M::>bil Harre Loans. 

§ 1901 - Autanobiles and Adaptive Fquipnent for Certain Disabled Veterans 
and Manbers of the Anned Forces. 

§ 2001 - Job Counseling, Training, and Placement Service for Veterans. 
216 



APPENDIX 6-C 

Selected Veterans Assistance Centers Listed by State 

All of the addresses listed belo.v should begin with Veterans Administra
tion and either Regional Office (RO) or United States Veterans Assistance 
Center-TUSVAC). All 50 states have toll-free telephone services to VA 
Regional Offices. Consult your White pages telephone directory under 
US. Government, Veterans Administration, for the benefits information 
number in your area. The directory assistance operator can also assist 
you. 

Alabama 
474 s. Court Street (RO) 
M:>ntganery 36104 

Alaska 
235 E. 8th Avenue (RO) 
Anchorage 99501 

Arizona 
3225 N. Central Avenue (RO) 
Phoenix 85012 

Arkansas 
1200 w. 3rd Street (RO) 
Little Rock 72201 

california 
322 West Ccnlpton Blvd. (USVAC) 
Suite 104 
Compton 90220 

915 N. Bonnie Beach Pl. (USVAC) 
East L.A. Service Center 
East Los Angeles 90063 

11000 Wilshire Blvd. (RO) 
Federal Building 
West Los Angeles 90024 

211 r.Bin Street (ID) 
San Francisco 94105 

Colorado 
Denver Federal Center (ID) 
Building 20 
Denver 80225 

Connecticut 
450 r-Bin Street (ID) 
Hartford 06103 

Delaware 
1601 Kirkv..Gad Hwy. (ID) 
Wilmington 19805 

District of Columbia 
941 N. capital Street, N.E. (ID) 
Washington, D.C. 20421 

Florida 
144 1st Avenue, S (ID) 
St. Petersburg 33731 

Geergia 
730 Peachtree Street, N.E. (RO) 
Atlanta 30365 

Guam 
Pacific Daily News Bldg. 
Roan 405 
238 O'Hara Street 
Agana 96910 
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APPENDIX 6-C (Continued) 

Hawaii Massachusetts 
300 Ala M::>ana Blvd. (RO) John F. Kennedy 
PJKK Federal Bldg. Federal Building (RO) 
Honolulu 96813 G:>vernment Center 

Boston 02203 
Idaho 
550 W. Fbrt Street (RO) Michigan 
Federal Bldg. and US Courthouse 477 Michigan Avenue 
Boise 83724 Patrick v. McNarrera 

Federal Building 
Illinois Detroit 48226 
536 s. Clark Street (RO) 
Chicago 60680 Minnesota 

St. Paul Federal Bldg. (RO) 
Indiana St. Paul 55111 
575 N. Pennsylvania Street (RO) 
Indianapolis 46204 Mississippi 

100 W. capital Street (RO) 
Iowa Jackson 39269 
210 Walnut Street (RO) 
Des M:>ines 50309 Missouri 

1520 Market Street (RO) 
Kansas Federal Bldg. 
901 George Washington Blvd. (RO) St. Louis 63103 
Wichita 67211 

lt>ntana 
Kentucky Fort Harrison (RO) 59636 
600 Federal Place (ID) 
Louisville 40202 Nebraska 

100 Centennial Mall North (RO) 
Louisiana Federal Building 
701 Loyola Avenue (RO) Lincoln 68508 
New Orleans 70113 

Nevada 
Maine 245 F.ast Liberty Street (ID) 
Rt. 17 F.ast (RO) Reno 89520 
Togus 04330 

New Hampshire 
Maryland 275 Chestnut Street (RO) 
31 Hopkins Plaza (RO) Norris Cotton Federal Bldg. 
Federal Building Manchester 03101 
Baltim::>re 24201 
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APPENDIX 6-C (Continued) 


New Jersey 

20 Washington Place (RO) 

Newark 07102 


New Mexico 

Dennis Chavez Federal Bldg. (RO) 

U.S. Courthouse 
500 Gold Avenue, s.w. 
Albuquerque 87102 

Ne<N York 
111 W. Huron Street (RO) 
Federal Building 
Buffalo 14202 

252 Seventh Aenue, 
at 24th Street (RO) 

NelN York City 10001 

North carolina 
251 N. Main Street (RO) 
Federal Building 
Winston-Salan 27102 

North Dakota 
21st Avenue and Elm Street (RO) 
Fargo 58102 

Ohio 
Anthony J. Celebrezze 
Federal Bldg. (RO) 
1240 E. 9th Street 
Cleveland 44199 

Oklahcrra 
MemJrial Station, 

Honor Heights Dr. (RO) 
Muskogee 74401 
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Oregon 
1220 s.w. 3rd Avenue (RO) 
Federal Building 
Portland 97204 

Pennsylvania 
5000 Wissahickon Avenue (ID) 
P.O. Box 8079 
Philadelphia 19101 

1000 Liberty Avenue (RO) 

Pittsburgh 15222 


Phillippines 

1131 Roxas Blvd. (Manila) 

APO San Francisco (Air Mail) 

Manila 96528 


Puerto Rico 

carlos E. Chardon Street (ID) 

U.S. Courthouse and Federal Bldg. 
San Juan 00918 

Rhode Island 

321 S. Main Street (ID) 

Providence 01903 


South Carolina 

1801 Asserrbly Street (ID) 

Colunbia 29201 


Sooth Dakota 

300 NJrth Dakota Avenue (RO) 

Courthouse Plaza Bldg. 

Sioux Falls 57101 


Tennessee 

110 9th Avenue, s. (ID) 

Nashville 37203 




APPENDIX 6-C (Continued) 

Texas 
2515 Murv.Drth Drive (RO) 
Houston 77054 

1400 N. Valley Mills Drive (RO) 
Waco 76799 

Utah 
125 s. State Street (RO) 

Federal Bldg. 

Salt Lake City 84138 


Verrront 

Wlute River Junction (RO) 05001 


Virginia 

941 N. Capital Street, N.E. (RO) 

Washington, D.C. 20421 


210 Franklin Road, s.w. (RO) 

Roanoke 24011 


Washington 
915 2nd Avenue (ID) 
Federal Building 
Seattle 98174 

West Virginia 
200 Veterans Avenue 
Beckley 25801 

Wisconsin 
342 N. Water Street (ID) 
Milwaukee 53202 

Wycming 
2360 E. Pershing Blvd. (RO) 
Cheyenne 82001 

(Source: Federal Benefits for Veterans and Dependants, IS-1 Fact Sheet, 
January 1, 1983 pp 54-64~ for sale by the Superintendent of Ibcunents, 
U.S. Government Printing Office, Washington, D.C. 20402.) 
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CHAPTER ONE: DISCHARGE UPGRADING 

To upgrade an administrative discharge, or a bad-conduct discharge 

issued by a special court-martial, application should be made to the Anny 
Discharge Review Board [ADRB] . Application for upgrading any discharge 
issued by a general court-martial [G01], including any dismissal, should 
be made to the Anny Board for the Correction of Military Records [ABCMR]. 
The ADRB and the ABCMR are also empowered to change the reasons for 'Which 
the discharge was issued, to change the date on v.hich a term of service 
expired, and to alter various other records. 'Ihe Judge Advocate General, 
the Secretary of the Anny, and the Anny Clemency Board are also empowered 
to upgrade a discharge. See Chapter 2, infra. 

PARI' I: THE ARMY DISCHARGE REVIEW BOARD. 

The ADRB can upgrade an administrative discharge, or a bad-conduct 
discharge issued by a special court-martial. The Board has no jurisdic
tion over discharges or dismissals issued by a GQ1. 

The ADRB cannot revoke a discharge or dismissal, reinstate a person 
in the Anny, or recall a person to active duty. 1 It also may not change 
reenlistment cedes. This can only be done by the U.S. Anny Enlistment 
Eligibility Activity or the ABCMR. The ADRB may not do.vngrade a dis
charge, nor change the reason for a discharge to "physical disability. 112 

Section A: When to Apply: 

Application to ADRB nust be made within fifteen (15) years after the 
date of discharge. After fifteen (15) years application rrn.lSt be made to 
ABCMR. 

Section B: Ho.v to Apply: 

First, request that the relevant3 military records of the fonner 
service member be sent to the applicant fran the Naticnal Personnel 
Records Center [NPOC]. An applicant will be better able to prepare a 
strong application if he has the records in his possession prior to 
filing with the Board. Standard Form [SF] 180 ("Request Pertaining to 

1. Anny Reg. 15-180, Boards, Cannissions and Carmitees, The Army Dis
charge Review Board, i:era. 3c (3 April 1978) [hereinafter cited as AR 
15-180]. 'Ihe ABCMR has same r:ower in these areas, though it is rarely 
used. 

2. 'Ihis p::1.Ver is possessed by the ABG1R.. 

3. To determine 'What records will be "relevant," see text at notes 16 
to 23 infra. 
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the applicant. A discharge must l::e equitable, so there is a duty to 
treat like cases alike. According to the ADRB' s Standard Operating 
Procedures, "The Board must strive for uniformity in its adjudicative 
delil::erations." While circumstances can vary, there are certain para
meters which apply to all cases and by which these various cases can be 
evaluated. Thus, there does exist what might be called a "worldwide 
standard for the considerations of discharge review appeals. 11 11 

Section D: Research 

The ADRB keeps its decisions on file at the Armed Forces Discharge 
Review/Correction Board Reading Room, Pentagon Concourse, Washington, 
D.C. 20310. There have teen thousands of ADRB cases over the years. 
Cases which challenge both administrative and punitive discharges are on 
file in the reading rcx:in. The cases are indexed quarterly according to 
issue.12 Research by using the indices can be tine consuming. A more 
efficient alternative is to consult D. Addlestone, et al. Military 
Discharge Upgrading [hereinafter Addlestone] published by the Veteran's 
Education Project, on the particular issue for relevant case citations. 
See note 4 supra. That manual can also provide a useful method of gaug
ing the chances of success with a particular issue or fact pattern. The 
indices may l::e similarly utilized. Copies of cases are free at the read
ing room. If the applicant or his counsel are outside the Washington 
D.C. area, copies of cases can be ordered by case number. There is a 
limit of 25 free copies per month per person. 

Section E: Hearings 

An applicant should request a personal hearing, as the chance for 
success is 1TU1ch higher with a personal appearance .13 It is also advisable 
to have counsel. 

There are three types of hearings conducted by the board: 1) by a 
panel of the ADRB in Washington, D.C.; 2) by a traveling panel; or 3) by 

11. 44 Fed. Reg. 25,067, 25,068 (1979). 

12. There are copies of the indices in each state. To find the location 
in a particular state, contact the American Red Cross or other Veteran's 
service organization. 

13. 	 See Addlestone, supra note 4 at§ 9.2.7.5.1. 
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seriousness, and circumstances under Which the offenses occurred before 
concluding that "stacking" exists, and must also detennine Whether the 
"stacking" had any effect on the discharge process.22 

Section G: Aggravating Factors23 

The applicant should bear in mind that sane outside factors will 
make his case appear v.orse, and lessen his chances for success. Such 
factors incltrle the service manber' s desire to tenninate his term of 
service preraturely, other offenses on his record, the service manber's 
failure to utilize the chain of carmand to solve his problems, the service 
member's failure to attempt to rehabilitate himself, and an above average 
capacity (maturity, higher education level, high aptittrle test scores, 
and demonstrated ability to perform) . 

Section H: Reconsideration 

The Anny Discharge Review Poard will reconsider a case only if: 

(A) the only previous consideration of the case was on the ADRB's 
notion; 

(B) there was no personal hearing initially, and one is no.v re
quested (unless this was due to a failure by the applicant to appear): 

(C) there have been changes in Anny disciplinary policy that have 
been made expressly retroactive; 

(D) the discharge was under policies that are different than those 
used service-wide if the servicewide policies enhance the rights of the 
individual; 

(E) the applicant no.v has counsel, but was not represented earlier; 

(F) [deleted]; or 

(G) substantial, new, and relevant evidence is available v.hich 
was not previously available to the applicant. 

22. ADRB Standard Operating Procedures, 44 Fed. Reg. at 25, 072. 

23. See Addlestone, supra note 4 at § 20.3 for a rrore detailed examina
tion 	of mitigating and aggravating factors. 
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Section D: Research 

The Beard keeps its decisions on file at the Armed Forces Discharge 
Revie.v/Correction Board Reading Roan, Pentagon Concc:urse, Washington, 
D~C. 20310. There have reen thousands of ABCMR cases over the years. 
Most of these are not on point, however, because they involve efforts 
to challenge administrative rather than punitive discharges. 'Ihe cases 
are indexed quarterly according to issue. 37 Research by using the in
dices can re tbne consuming. A rrore efficient alternative is to consult 
Addlestone, et al. Military Discharge Upgrading [hereinafter Addlestone] 
published bythe Veteran's Education Project, on the particular issue 
for relevant case citations. See note 4 supra. 'Ihat rranual can also pro
vide a useful method of gauging the chances of success with a particular 
issue or fact pattern. The indices can also re utilized for the same 
purposes. Copies of cases are free for applicants and lawyers who are 
providing free services for applicants. Lawyers that are charging fees 
to clients will re charged a minirral fee for copies of cases. If the 
applicant or his counsel are outside the Washington D.C. area, copies 
of cases can re ordered by case nurriber. Contact the reading rcx::rn super
visor for fee infonna.tion. 

Section E: Composition of the Board 

The Beard consists of senior civilian officers or enployees of the 
Department of the Anny, as nay re appointed by the Secretary of the Anny. 
Approxirrately 30 eligible individuals are periodically designated to 
serve as Board merribers, and fran this grc:up, a panel of members are 
approved by the Secretary for an individual case. Since merribership on 
the l:oard is considered an "extra duty, " each panel norrrally convenes 
for only one entire day per week. 'Ihree merribers present constitute a 
quorum of the Board, of whom one is designated as chainna.n by the Secre
tary. 38 

Section F: Hearings 

Although a hearing is rarely authorized, it should norma.lly be 
requested since a hearing greatly erihances an applicant 's chances for 
success. When a hearing is authorized, the applicant nay appear "refore 
the Board either in person or by counsel of his own selection or in per

37. There are ccpies of the indicies in each state. To find the location 
in a particular state, contact the Arrerican Red Cross or other Veterans 
service organization. 

38. 	 Anny Reg. 15-185, supra n.25 at para. 3. 
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APPLICATION FOR THE REVIEW OF DISCHARGE OR DISMISSAL Form Appro~ed 

FROM THE ARMED FORCES OF THE UNITED STATES OMB NO. 0704·0004 

DATA REQUIRED BY THE PRIVACY ACT OF 1974 

AUTHORITY: 10 U.S.C. 1553, Executive Order 9397, 22 Nov 43 (SSN). 
PRINCIPAL PURPOSES: To apply for a change in the type of discharge issued. 
ROUTINE USES: Placed in applicant's file. Used in applicant's case in determining the relief sou1ht. To compare facts preaented 

with evidence on record. 
DISCLOSURE: Voluntary. If information is not furnished, applicant may not aecure benefits from the board. 

REQUESTING COPIES OF MILITARY RECORDS: Prior to applying for discharge review, potential applicants or their designated representatives may obtain 
copies of their military personnel records by submitting a Standard Form (SF) 180, Request Pertaining to Military Records, to the National Personnel Records 
Center (NPRC), 9700 Page Boulevard, St. Louis, MO 63132. 

SEE INSTRUCTIONS BEFORE COMPLETING THIS FORM 

18. NAME OF APPLICANT TO BE REVIEWED (La.t, Fir.t, Ml) b. SOCIAL SECURITY NO. c. SERVICE NO. (If different 
from lb) 

2a. ADDRESS FOR ALL FUTURE CORRESPONDENCE b. TELEPHONE NUMBER 3. BRANCH OF ARMED SERVICE (Checlc one) 
(Street, City, State, ZIP Code) (Include area code) DAR MY 0NAVY DAIR FORCE 

0MARINE CORPS OcoAsT GUARD 

4. DISCHARGE RECEIVED: (Checlc one) 5. DATE OF DISCHARGE 

0HONORABLE 0GENERAL/UNDER HONORABLE CONDITIONS 
(Year, month, day) 

OuNDESIRABLE/UNDER 0BAD CONDUCT OoTHER 
OTHER THAN HONORABLE CONDITIONS (Special court martial only) (Explain) 

6L APPEAL FILED IN BEHALF OF INDIVIDUAL TO BE REVIEWED: If the b. NAME (Lat, First, Ml) 
reviewee i1 deceaMd or Incompetent, then check below the relationship of 
Individual submitting this application. Appropriate evidence must accompany this 
form. 

0NEXT OF KIN OsuRv1v1NG SPOUSE 0LEGAL REPRESENTATIVE 

7. SOARD ACTION REQUESTED 

L 0CHANGE DISCHARGE TO HONORABLE b. 0CHANGE DISCHARGE TO GENERAL/UNDER HONORABLE CONDITIONS 

c. 0cHANGE REASON FOR DISCHARGE TO: 

8. TYPE OF REVIEW REQUESTED: (Checlc one) 

01 and/or(counael/repreaentative) wish to appear at a hearing at no expen1eto the Government before the Board In the Washington National Capital 
Region. 

b. 01 and/or (counael/repreaentative) wish to appear ate heuing at no expen1e to the Government before a Traveling Panel clo-t to: 

(City, State) 

c:. Oconduct a RECORD REVIEW of my discharge ba1ed on my military personnel file end eny additional documentation submitted by me. 
I and/or (couraael/repre•entative) will not appear before the Board. 

9. I HAVE ARRANGED TO BE REPRESENTED BY AND AUTHORIZE THE RELEASE OF RECORDS TO: 

a. NA._.E OF COUNSEL/REPRESENTATIVE (I.at, Fir•t, Ml) b. ORGANIZATION 

c. A.DDRESS (Street, City, State, ZIP Code) d. TE LE PHONE (Include area code 

1O. 01 have read Item 10 of the instructions pertaining to the A VAi LA Bl LITY of counsel and elect NOT to be repreMnted by counsel/repraMntative 
(leaue Item 9 blanlr) 

..:. .:::; 0
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11. SUPPORTING DOCUMENTS: (P/c>ase print name and 1odal tte:urity number un eaclt document.) 

a. Owill not be submitted. Pie- complata review based on availabla service records. 

b. D Will be submitted within 60 days. 

c. Owill ba submitt9d within days. 

\ 

d. 0Are listed below end are attachad to this application: (Con Un~ on a ploln 1/vet of paper If more 1pru:e II needed.) 

DOCUMENT 1: 

DOCUMENT 2: 

DOCUMENT 3: 

12. ISSUES: Tha Board will consider any issua submitted by you prior to closing the case for deliberation. The Board also will review the case to datarmina 
whether there are any iuua1 which provide a balls for upgrading your ditcharga. However, the Board Is not required to respond In wtltlng to lauas of concarn 
to you unless those issuas are listed or incorporated by specific reference below. RNd the Instructions carefully that peri.ln to block 12 prior to completing 
this pert of the application. If you need more space, submit additional ilal81 on an ati.chment. 

ISSUE 1: 

ISSUE 2: 

ISSUE 3: 

ISSUE 4: 

.. 0Chack this block if you hllva ll1tad additional luu81 81 an attachment to this application• 

b. 01 previously submitted en application on and I am completing this form In order to submit additional iwu81. 
(year, month, day) 

I maka the foregoing statamants as part of my application with full knowledge of the penaltl• Involved for wlllfuliy making a falM 1i.tamant. {U.S. 
Code, Title 18, Section 1001, provide• a penalty a follow1: A mal111um fin• of 110,000 or ma.i:lmum lmpJ"Uonment of .5 )'eCll'I, or both) 

13. DATE (year, month, day) 14. SIGNATURE 

UPON COMPLETION. MAIL THIS APPLICATION AS FOLLOWS 

ARMY NAVY & MARINE CORPS AIR FORCE COAST GUARD 

CO, USARCPAC 
9700 Paga Blv'd 
St. Louis, MO 63132 

NAVAL Discharge Review 
801 No. Randolph St. 
Arlington, VA 22203 

AFMPCIMPCDOA1 
Randolph AFB, TX 7B150 

Commandant (G-PE-11 
U.S. Coast Guard Haadq 
Wahington, DC 20693 
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INSTRUCTIONS 


REQUESTING COPIES OF YOUR OFFICIAL MILITARY 
PERSONNEL FILE: Submission of a request for an applicant's 
military records (including a request pursuant to the Freedom of 
Information Act or Privacy Act) after the DD Form 293 has been 
submitted shall automatically result in the suspension of process
ing of the application for discharge review until the requested 
records are sent to an appropriate location for copying, are 
copied, and are returned to the possession of the headquarters 
of the Discharge Review Board. Processing of the application shall 
then be resumed at whatever stage of the discharge review process 
is practicable. Applicants are strongly encouraged to submit any 
request for their military records prior to applying for discharge 
review rather than after submitting in a DD Form 293 in order 
to avoid substantial delays in processing of applications and 
scheduling of reviews. Applicants and their counsel also may 
examine their military personnel records at the site of their 
scheduled review prior to the review. The Board shall notify 
applicants of the date of availability of the records for examina
tion in their standard scheduling information. 

ITEM 1a. Use the name which you served under while in the 
Armed Forces. If your name has since changed, then also include 
your current name after adding the abbreviation "AKA". U the 
former member is deceased or incompetent, see Item 6. 

ITEM 1b, 1c. Self explanatory. 

ITEM 2a. Indicate the address to be used for all future correspon
dence regarding this application. If you change this address while 
this application is pending, you must notify the Discharge Review 
Board immediately. Failure to attend a hearing as a result of an 
unreported change in address may result in waiver of your right 
to a hearing. 

ITEM 2b, 3. Self explanatory. 

ITEM 4. If you received more than one discharge, the informa
tion in this item should refer to the discharge that you want 
changed. 

ITEM 5. Self explanatory. 

ITEM 6a. If the former member is deceased or incompetent, the 
application may be submitted by the next of kin, a surviving 
spouse or a legal representative. Legal proof of death or incom
petency and satisfactory evidence of the relationship to the 
former member must accompany this application. 

ITEM 6b. Name of person submitting application on behalf of 
the former member should be entered. 

ITEM 7. Check either Item a or b but not both. If you check 
Item c you must list the specific reason for discharge that you 
believe to be appropriate. If you do not check any of these items, 
the Board will presume you want to change discharge to Honor
able. If you do not check Item c the Board will presume that 
you do not want a change in reason for discharge. 
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If you were separated on or after 1 Oct 82 while in an entry level 
status (see DoD Directive 1332.14, Encl 3, Part 1 ·F) with an 
under other than honorable conditions discharge and less than 
180 days of active service, you can request a change to "Entry 
Level Separation." To do this, write in block 7 "Change to 
Entry Level Separation." 

ITEM 8. TYPE OF REVIEW REQUESTED: 

A. 	 Discharge Review is conducted in two basic ways: ( 1) Hear
ing or (2) Records Review. 

1. Hearing. You may appear personally (alone or assisted by 
a representative/counsel) before the Board in the Washing
ton National Capital Region or before a Traveling Panel 
in selected locations throughout the U.S. Former mem
bers of the Army who do not reside close to the location 
of a Traveling Panel may be provided the opportunity for 
presentation by a video-taped hearing which upon com
pletion will be presented to the Board in the Washington 
National Capital Region. Detailed notification and/or 
scheduling information for all personal appearances will 
be provided after the application has been processed. 
In addition, without appearing yourself, you may have 
your case presented in the Region or before a Traveling 
Panel by a representative/counsel of your choice. 

2. Records 	 Review. Without you and/or your counsel 
appearing, you may have the Board conduct a Review 
based solely on military records and any additional docu
mentation that you provide. 

B. 	 Applicants participating in a personal appearance or hearing 
examination may make sworn or unsworn statements, 
introduce witnesses, documents, or other information on 
their behalf. Department of Defense is not responsible for, 
nor will it pay for, any costs incurred by the applicant. 
Applicants may make oral or written arguments personally 
and/or through representative/counsel. Applicants and 
witnesses who present sworn or unsworn statements may 
be questioned by the Board. 

C. 	 FAILURE TO APPEAR AT A HEARING OR RESPOND 
TO A SCHEDULING NOTICE. If you do not appear at a 
scheduled hearing or respond as required to a scheduling 
notice, and you did not make a prior, timely request for a 
continuance, postponement, or withdrawal of the applica
tion, you will forfeit the right to a personal appearance and 
the Board shall complete its review of the discharge based 
upon the evidence of record. 

ITEM 9. Omit if you do not have a representative/counsel. If 
you later obtain the services of either, inform the Board imme
diately. 

ITEM 10. With regard to reviews involving a representative/coun· 
sel, the military services do not provide counsel representation 
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or evidence for you, nor do they pay the cost of such represen· 
tation under any circumstance. The following organizations 
regularly furnish representation at no charge to you. Repre
sentatives may or may not be lawyers. 

1. American Red Cross 
2. American legion 
3. Disabled American Veterans 
4. Jewish War Veterans of the USA 
5. Veterans of Foreign Wars 

In addition, there are other organizations willing to assist you in 
completing this application and to provide representation at no 
cost. It is to your advantage to coordinate with your counsel 
prior to submitting this application. This will insure that your 
counsel is able to appear at the location you listed in Item 8. 
Please note that some of the organizations listed above only 
represent applicants who appear before the Board in the Wash· 
ington National Capital Region. Contact your local veterans 
affairs office, Veterans Administration Office or veterans service 
organization for further information. 

ITEM 11. Evidence not in your official records should be sub
mitted to the Board before the review date. It is to your advan· 
tage to submit such documentation with this application or 
within the following 60 days. This also applies to legal briefs or 
counsel submissions. However, you have the right to submit 
evidence until the time the ORB closes the Review Process 
for deliberation. Documents that are of the most benefit are 
those which substantiate or relate directly to your Issues (see 
ITEM 12). Other documents that may be helpful are character 
references, educational achievements, exemplary post-service 
conduct and medical reports. You should add your name and 
social sea.irity number to each document submitted. The Board 
will consider all documents submitted in your behalf, but will 
respond in writing only to those issues set forth in accordance 
with the instructions for ITEM 12. 

ITEM 12. "Issues" are the reasons why you think your discharge 
should be changed. You are not required to submit any issues 
with your application. However, if you want the Board to re
spond in writing to the issues of concern, you must list your 
issues in accordance with those instructions and regulations 
governing the Board. 

Issues must be stated clearly and specifically. Your issue should 
address the reasons why you believe that the discharge received 
was improper or inequitable. It is important to focus on matters 
that occurred while you served in the Armed Forces. 

The following examples demonstrate one way in which issues 
may be stated. The example issues do not indicate, in any way, 
the only type of issue that should be submitted to the Board. 

EXAMPLE 1. My Undesirable Discharge was inequitable because 
it was based on one isolated incident in 28 months of service with 
no other adverse action. 

EXAMPLE 2. The Undesirable Discharge is improper because the 
applicant's preservice civilian conviction, properly listed on his 
enlistment documents, was used in the discharge proceedings 
for frequent involvement. 

List Issues. In ITEM 12 list each of your issues that you want 
the Board to address. There is no limit to the number of issues 
that you may submit. If you need additional space, continue 
on a plain sheet of paper and attach it to this application. NOTE: 
If an issue is not listed in ITEM 12, it may result in the Board 
not ~ressing the issue even if the issue is discussed in a legal 
brief or other written submissions or at the hearing.· Changes 
or additions to the list may be made on the DD Form 293 any
time before the ORB closes the Review Process for deliberation. 
It is recommended that all issues be submitted within 60 days 
of the application submission. 

Please be sure that your issues are consistent with the Board 
Action Requested (ITEM 7). If there is a conflict between what 
you say in your issues and what you requested in ITEM 7. the 
Board will respond to your issue in the context of the action 
requested in ITEM 7. For example, if you request a General 
Discharge in ITEM 7 -but your issue in ITEM 12 indicated you 
want an Honorable Discharge, the Board will respond to the 
issue in terms of your request for a General Discharge. There
fore, if you are submitting issues for the purpose of obtaining 
an Honorable Discharge, be sure to check the box for an Honor
able Discharge in ITEM 7. 

Incorporation by Reference. Issues that are listed on a legal 
brief or other written submissions may be incorporated by refer· 
ence in ITEM 12. The reference must be specific enough for the 
Board to clearly identify the matter being submitted as an issue. 
At a minimum, it shall identify the page, paragraph, and sentence 
incorporated. 

EXAMPLE: ISSUE 1. Use brief, page 2, paragraph 1, sentences 
one and two. 

Appfieents should be as specific as possible with all references so 
the Board can clearly distinguish the scope of the issue. Because 
it is to your benefit to bring such issues to the Board's attention 
• early as possible in the review, if you submit a brief, you are 
strongly urged to set forth all such issues as a separate item at 
the beginning of the brief. 

ITEMS 13, 14. Self explanatory. 
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REQUEST FOR AND CONSENT TO RELEASE OF INFORMATION 

FROM CLAIMANT'S RECORDS 


NOTE: The e:r:ecution of this form does not authorize the release of information other than that specifically described below. The infor
mation requested on this form is solicited under Title 38, United States Code, and will authorize release of the information you specifv. 
The information may also be disclosed outside the VA as permitted by late or as stated in the "Notices of Systems of VA Records" 
published in the Federal Register in accordance with the Privacy Act of 1974. Disclosure is voluntary. However, if the information is 
not furnished, we may not be able to comply with your request. 

NAME OF VETERAN (Type or print)Veterans Administration 

TO VA FILE NO. (Include prefix) SOCIAL SECURITY NO. 

NAME ANO ADDRESS OF ORGANIZATION, AGENCY, OR INOIVIOU"L TO WHOM INFORMATION IS TO BE RELEASED 

VETERAN'S REQUEST 

I hereby request and authorize the Veterans Administration to release the following information, from the records identified above to the 
oqi;anization, agency, or individual named hereon: 

INFORMATION REQUESTED (Number each item requeated and Qive the d•tea or approximate dates-period from and to-covered by each.) 

PURPOSES FOR WHICH THE INFORMATION IS TO BE USED 

App, 1-A(d). 

NOTE: Additional items of information desired may be listed on the reverse hereof. 
SIGNATURE ... NO ADDRESS OF CLAIMANT, OR FIOUCl ...RY, IF CLAIMANT IS INCOMPETENTDATE 

.. )?in 
VA FORM 
Ol!C 11175 EXISTING STOCKS OF VA FORM 07-3288, FEB 11174, WILL BE USED. ~u.s. G.P.O. 1982 361-488/37300.3288 



Appendix 1-C 

Legal Assistance Sources 

Legal assistance for veterans seeking to upgrade their discharge or 
sorre other fonn of clerrency is provided by nany sources, including legal 
aid societies, law school clinics, and veterans service organizations. 
Many of these sources will provide legal services free of charge. Sane 
individual attorneys in private practice also work in this area. 

An applicant can contact a local bar association, a lawyer refer
ral service, or a local Veterans Administration office for referral to 
service organizations which nay represent clients in clerrency or discharge 
upgrade cases. The Veteran's Affairs Departrrent of the applicant's state 
or a local branch of the Arrerican Civil Liberties Union also nay be able 
to refer the applicant to local sources of legal aid. He could also 
contact the service officer of a local Veterans Organization for referral 
to sourres of aid. 

The directory of legal assistance sources for veterans is currently 
on sale. 
writing: 

Copies nay be obtained from the Veterans Education Project by 

Veterans Education Project 
Dept. A, Box 42130 

Washington, D.C. 20015 
(202) 363-2440 

The veteran should explain his prc:iblem, state the relief sought, and give 
his address. The Veterans Education Project will send him the names of 
sources of legal assistance applicant's area. The directory of legal 
assistance sources for veterans is currently on sale. Copies may be 
obtained from the Veterans Education Project (see address and phone number 
al:ove). 

Several large veterans organizations provide non-legal assistance to 
veterans seeking to upgrade their discharge. These organizations, ho.v
ever, do mt provide assistance for applicants seeking other fonns of 
clerrency. The organizations will assist in the preparation of documents 
and will appear with the applicant before the Boards. There is no charge 
for these services. Applicants should direct their inquiries to the 
veterans service officer at the organization. 
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Rernit/sus~nd Army Clemency Board Automatic review prior 
dismissal to end of confinement/ 

parole 

Secretary of the No time limit 
Anny 

Restore entitlenents TJAG 	 Prior to completion of 
appellate review 

Secretary of the No time limit 
Anny 

Army Clemency Board 	 Automatic review prior 
to completion of sen
tence 

Presidential Pardon 	 Five years after com
pletion of sentence 
(confinement plus
parole)5 - 

Restore civil rights Presidential Pardon 	 Five years after cc:nr
pletion of sentence 
(confinement plus
parole)6 - 

Part 1: THE JUDGE ADVOCATE GENERAL AND THE SECRETARY OF THE ARMY. 

This part discusses the clemency p::M"ers exercised by TJAG and the 
Secretary of the Anny, pursuant to Article 74, Unifonn Code of Military 
Justice [hereinafter UCMJ], 10 u.s.c. § 874. TJAG also has p::M"er, pur
suant to Article 69, UCMJ, to review the record of a court-martial not 
awarding a punitive discharge and not sentencing the accused to confine
ment over one year. This section does not discuss this latter pcwer. 

4. See note 3, supra. 

5. 'Ihe waiting period is longer for rrore serious offenses. See part III 
infra, page 2-17. 

6. 	 See note 5, supra. 
2-2 
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tinuous application without new' evidence or arguments is unlikely to be 
successful, unless a change in the government policy with regard to par
ticular clemency issues is made. 

, Clemency - If TJAG denied the awlication the awlicant can apply 
to the Secretary. Because ooth applications are handled by Criminal 
law, arJAG, hcwever, this may be unsuccessful. If he is in confinement 
or on pa.role, the Anny Clemency Board will autanatically review his case 
annually. 'lhe applicant can also seek a Presidential pardon. 

Discharge Upgrade - If TJAG denies the application, requests can be 
made through the Secretary. The Anny Clemency I3oard will autanatically 
review the case of a prisoner at the U.S. Disciplinary Barracks (USDB), 
or Installation Detention Facility (IDF), a civilian prison or on pa.role 
annually. Once the discharge is given, application can be made to ADRB 
or ABCl1R .14 

Part II: ARMY CLEMENCY BOARD 

Section A: General Considerations 

Subsection 1: Clerrency Eligibility 

If the servicemember is serving a sentence at the USDB, at an IDF, 
or at a federal prison or is on parole fran them, he is autanatically 
considered for clemency by the Anny Clemency I3oard at least once a year.15 

Schedule of Considerations for Clernencyl6 

Arrount of time after 
Sentence Date of Adjudged Sentencel7 

Eight rronths or less 	 As soon as practical - usually four 
rronths 

14. See Chapter 1, supra. 

15. Army Reg. 15-130, Boards, Catmi.ssions, and Catmi.tees, The Anny Cle
mency Board, para. 5 (15 May 1979). 

16. Army Reg. 190-47, Military Police, US Anny Correctional System, 
para. 6-14(f) (11November1980). 

17. If some of the sentence is not served, the date of consideration is 
postponed 	by the length of time not served. 

2-7 
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The Anny Clenency Board will a::>nsider an application for parole 
annually for each petitioner. 

The Anny Clemency Board will waive the time limits for eligibility 
in "exceptional circumstances. 11 20 There are no set guidelines as to 
what a::>nstitutes "exceptional circumstances." It is in the discretion 
of the Crnmandant, USDB or Comnander, IDF, to grant a special request 
and send it to the Anny Clemency Board with his reccmnendation. If the 
request is turned do.vn, ar:plication can be rrade directly to the Ibard. 
The Ibard, ho.vever, will usually follow the Carmandant's judgment. B:>th 
the Board and Crnm:l.ndant or Cc.mnander have a great deal of discretion. 
Special consideration by the Board is rare. Pregnancy v.hile in prison, 
for example, has not been a::>nsidered sufficient cause for parole. 

Section B: PO\.Vers and Authority of the Board 

The Anny Clemency Board does not have the JX1-tler to imp::>se clemency 
action itself. Rather, it makes recannendations to the Deputy Assistant 
Secretary of the Anny (Reviev..r Boards and Personnel Security) [DASA (RB& 
PS)], v.ho has been delegated po.ver to grant clemency by the Secretary of 
the Anny. The Deputy Assistant Secretary has discretion v.hether to fol
lovv the reccnmendations of the Board, and places no rrore value on the 
recanmendations of the Board than he does on those of the Cc.mnarrlant, 
USDB, or the Ccrrmander of the IDF. 

Section C: Ho.v to Apply 

Subsection 1: Clanency 

There is no 
consideration can 

need to apply for autcmatic ann
be requested either through the 

ual reviev..r. 
Ccrrmandant, 

Special 
USDB, or 

Camrander, IDF, v.ho will make a reccrnrrendation for or against clenency 
and forward the application to the Board. An applicant rray apply directly 
to the Board at: 

Army Clenency Board 
Washington, D.C. 20310 

Ho.vever, if appeal is made directly to the Board, it will nonnally refer 
the matter back to the Ccrrmandant, USDB, or Ccrrmander, IDF, for his 
reo::xnmendation. With a request for special a::>nsideration, evidence 
should be sul::mitted to support arguments in accord with the Board's 
standards. See Section H, infra. 

20. 	 Id. at para. 12-5(3)C. 
2-9 
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Subsection 2: Restoration to Duty22 

The Board has the option of sending an applicant who is to be restored 
to duty to the US Army Correctional Activity (USACA) at the l~st enlisted 
rank, with restoration to rank previously obtained up:n corrpletion of 
the tenn with USARB, or to restore the applicant to his previous rank 
:imnediately without sending him to USARB. An applicant should request 
the latter treatment fran the Board. Evidence of rehabilitation v.ould 
aid in the applicant's chances. 

Section F: Standards 

Subsection 1: General Considerations 

The official standards and operating procedures of the Anny Clemency 
Board are in the process of being prepared and should be published by 
early 1983 in the Federal Register. Sane guidelines exist in the areas 
of parole23 and reconsideration.24 

The Board will cnnsider several factors, the nost important of which 
is the offense for which the serviceman was sentenced. The nature of the 
crime and the amount of time served are examined as the Board determines 
whether enough punishment has been served. The Board subscribes to a 
theory of punishment involving rehabilitation (whether the applicant has 
improved his character and lessened the likelihocXi of carmitting another 
crime) and to sane degree, retribution (the theory that one who carunits 
a crime should be punished regardless of other cnnsiderations). As such, 
clenency is less likely the nore serious the offense, the less the time 
served, the less severe the punishnent, or in the absence of mitigating 
factors. 

The Board will consider mitigating factors. Whether a weapon was 
used in the offense, the extent of injury of the victim, and whether the 
applicant was a mere accanplice rather than a significant actor in the 
offense can all be important in a decision to grant clenency. The age of 
the ai::plicant at the time of the offense for which he was confinoo is 
also a factor. 

22. See Section C, supra. 

23. Army Reg. 190-47, para. 12-2 supra. See page 2-13, infra, for 
discussion of standards. 

24. Id. at para. 6-15 see text at pages 2-14 infra, for discussion of 
standards. 
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A pardon does not change the nature of a military discharge. This can 
only be done by the ADRB, the ABCMR, the Secretary of the Arrrry, the 
Army Clemency Board or TJAG (See Chapter I and Chapter II, Parts 1 and 
2). 

Section B: Ho..v to Apply 

Application fonns can be obtained from: 

Pardon Attorney 

U.S. D=partment of Justice 

Washington, D.C. 20530 


The fonns should be filed with: 

Camander 
U.S. Arrrry Reserve CornpJnents Personnel and Administrative 


Center (USARCPAC) 

9700 Page Boulevard 

St. Louis, MJ 63132 


The petition should include the name of the petitioner, his current 
age, the court and location at Which he was convicted, the crime for 
Which he was convicted, the date of sentence, the sentence inpJsed, the 
date the sentence ccrnrrenced, and the place of confinement. 

Also included should be the age of the petitioner When he camtltted 
the offense, the date of release fran confinement, his marital status, 
prior and subsequent criminal records, (if any), and letters of recarmen
dation.28 All applications rrust be accanpanied by at least three char
acter affidavits from persons not related to the petitioner. These are 
inpJrtant since the Federal Bureau of Investigation will begin its 
investigation by interviewing the authors of the affidavits. lmy other 
evidence, in line with the standards in Section E, infra, should be 
submitted. 

Section C: Decision Process 

USARCPAC will forward the application to the Secretary of the Arrrry, 
through the Criminal Law Division, arJAG, Who will review the application, 
and the petitioner's military records, and make a recannendation for or 

28. 28 CFR 1.2 (1982) 
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against clemency. The application is then forwarded to the Departrrent 
of Justice, Office of the Pardon Attorney, Which makes its o.vn detenni
nation ba.sed on the application and the results of an investigation by 
the FBI. The FBI will interview the petitioner, his character references, 
ne~ghbors, errployers, etc. 

While the Pardon Attorney gives consideration to the Secretary of 
the Anny's reconmendation, it is not dispositive as the Secretary does 
not ha.ve access to the FBI report on the petitioner's post-service acti 
vities. The Secretary bases his decision on the petitioner's military 
service, While clemency is based on rehabilitation since the end of the 
sentence. The President has corrplete discretion Whether to follow the 
recormendations of the pardon attorney. 

Section D: Eligibility 

Application can be rrade five years after the date of release 
from confinement. If the petitioner was not confined, application can 
be rrade at the expiration of a period of at least five years subsequent 
to the date of conviction. 

A longer waiting period of seven years is required for any offense 
in which a gun was used or for a narcotics offense. There is no distinc
tion in the length of the waiting period for narcotic crirres of posses
sion versus crimes of sale, though in the actual consideration for 
clemency sirrple possession is less severe than possession with intent 
to sell, or actual sale. The waiting period is designed to provide a 
reasonable time to detennine the ability of the petitioner to live in 
the cornruility free of arrests and conviction. Offenses camri.tted subse
quent to the offense in question thus affect eligibility by extending the 
waiting period three additional year- (seven for rrore serious offenses) 
after the latest offense. 

No petition can be suhnitted by someone on probation or parole. 

If the petitioner is unsure of his eligibility, he should sul::::mit the 
application. 'Ihe Officer of the Pardon Attorney will determine if the 
petitioner is eligible. 

Section E: Standards 

A decision to recomrend to the President that a pardon be given is 
based on the petitioner's overall behavior and character, especially 

29. 28 CFR 1.3 (1983). 
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after conviction of the offense for Which he is seeking a pardon. '!here 
is no difference between the standards for civilian petitioners and 
petitioners fonnerly in the military. Factors considered include the 
petitioner's prior and subsequent arrest record, his overall reputation 
in the cannunity, any mitigating factors in the carmission of the crime 
(lack of maturity, age, or capacity, etc.) and the petitioner's life in 
general after the confinement or discharge/dismissal. Evidence of re
habilitation fran narcotics, alcohol, or behavioral problem:; will be 
viewed favorably. Steady employment, and a responsible employment rnsi
tion will help. Evidence of family responsibility, including birth and 
marriage certificates, as well as any evidence or statements fran refer
ences that the petitioner takes good care of his family, should be sub
mitted. Financial responsibility, as indicated by a good credit rating, 
prarpt payment of rent, and similar factors will also help the petitioner's 
chances. 

The nature and seriousness of the offense and the nature and length 
of punishment are also factors. An applicant with a rrore serious crime, 
or less severe adjudged punishment, is less likely to receive clemency 
than lesser cr.irres or harsher punishments. A cr.irre of violence, or any 
offense in Which a gun was used, is considered serious. Narcotics cases 
vary, simple possession for personal use being less serious than posses
sion with intent to sell or actual sale. 

One factor that will serve as a plus in the petitioner's application 
will be if he has been allo.ved to reenlist in the 
military Y.Ould take the petitioner back indicates 
forgiveness, and IPakes a pardon rrore likely. 

military. 
rehabilit

That the 
ation and 

Section F: Success Rates 

Chances for receiving clemency are fair. cases are not always 
decided in the same year in Which the application was made. The following 
chart indicates success rates.30 

Fiscal Year Received Granted Denied Pending 
Pardons Ccmnutations 

1976 
1977 
1978 
1979 
1980 
1981 
1982 

• 
• 
• 

. 

. 
• 

604 
722 
641 
710 
523 
548 
462 

78 
129 
162 
143 
155 

76 
83 

11 
8 
3 

10 
11 

7 
3 

244 
300 
836 
448 
500 
260 
381 

658 
863 
508 
617 
474 
679 
508 

30. Source: Department of Justice Annual Report (1982).
238 2-18 

http:rates.30


If a new trial or rehearing is ordered and if a new sentence includes 
forfeitures, the mernber is credited with any arrount forfeited under the 
first sentence. If forfeitures under the old sentence are set aside, 
the merriber is entitled to full pay and allo.vances for the period frcm the 
convenin:J authority's action on the original sentence until the convening 
authority's action on the second sentence. If a previously approved DD 
or BCD is not imposed by a new trial, the pay and allo.va.nces that "W:>uld 
have been paid had the BCD or DD not been imposed will be paid. If a 
previously adjudged disnissal is not imposed, an administrative discharge 
is substituted. If the merriber is reappointed by the President, the time 
between dismissal and the reappointment is considered time of actual ser
vice, and pay and allo.vances are paid for that time.7 

( B) Basic pay will not be paid to a service member under a sentence 
including total forfeiture of pay and allo.va.nces. Pay will 'be paid fran 
the time of conviction until the tlire sentence is approved by the convening 
authority. CXlly unforfeited pay for periods after that date will 'be 
paid.8 See Section C: Forfeitures, supra p. 3-9. 

(C) If the service merriber is 'being held in confinement by civilian 
authorities as a witness in a civilian court, or due to an absence 
excused as unavoidable, he will 'be paid. If the service merriber is being 
held for a foreign civil offense and is under controls of U.S. authority, 
he will 'be p:i.id regardless of Whether the absence is avoidable. If he 
is under control of civil authorities, foreign or danestic, he will only 
receive p:i.y if the absence is unavoidable.9 

Whether an absence is unavoidable is determined by several factors. 
If the service merriber is 'bein:J held by civilian authorities, or by mili
tary authorities for civil authorities, the absence is deemed unavoidable 
in the follc:Mi.ng situations: 

7. Id. at p:i.ra. 70509 (5)(1). 

8. Id. at para. 70501 (D-F) (C72 M:trch 1983). 

9. Table 1-3-2, Rules 4-8 (C65 2 Decerriber 1981). 
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If an enlisted member is on excess leave or in an unauthorized 
absence status he is not entitled to BAS.17 

Subsection 2: Basic AllCM1ance for Quarters (BAO) 

2 . a: Members without Dependents 

If a service manber is in confinement pursuant to a sentence of a 
court-martial, BAQ will accrue and be paid if the manber is acquitted, 
the charges are withdrawn, or the sentence is set aside or disapproved 
and the member is otherwise entitled to BAQ.18 If the menber is not 
receiving BAQ on the date before confinement carnnences, or assignment 
to government quarters was not terminated before or during the period 
of confinement, then no Bl>Q will accrue.19 A service IDEmber restrained 
in a status of arrest,20 or in retraining or rehabilitation is otherwise 
entitled to partial BAQ.21 

A member without dependents is not entitled to BAQ While on excess 
leave. 

2.b: Members with Dependents 

2 .b.i: In general 


A member with dependents is entitled to BAQ When 


(A) adequate quarters are not furnished for the member and his 
dependents without payment, or for the dependents alone22 or (B) the 

17. Id. at Table 3-1-6, Rules 3.4 (C68 3 M:iy 1982). 

18. Id. at Table 3-2-3, Rule 27(B) and at para. 30214(b) (12) (C71 20 
December 1982 ) • 

19. Id. at Table 3-2-3, Rule 27(C). 

20. Id. at para. 30214(b)(9). 

21. Id. at (b) (12). 

22. 	 Id. at para. 3022l(a)(l), (2) (C69 18 August 1982). 
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dependents are not en route or do not accanpany the menber to his Pennanent 
Duty Station, or the vicinity thereof, so as to preclude assignment of 
goverrnnent quarters.23 

1 Goverrment quarters at Fort Leavem-.orth, Kansas, are not provided to 
the dependents of a prisoner at USDB, so the dependents are entitled to 
BAQ. If allo.vances were not forfeited, they will be paid to the menber. 
If allowances were forfeited, BAQ can be paid to the dependents (see 
below'). 

2 . b. ii: Payments to Iependents 

In certain situations Where the servicanember is not entitled to 
pay, his dependents ma.y receive BAQ. 

(A) Unauthorized Absences in the Hands of Civil Authorities 

BAQ will be paid to the dependents for up to tv.o nonths frcm the 
first day of the absence unless the menber is assigned government quarters. 
'Ihe menber must be absent for more than 29 consecutive days. Application 
must be made within three nonths after the absence cannenced, although 
this requirement may be waived if the dependents did not receive timely 
mtice of their right to apply for BAQ fran the Anny. Application must 
then be made within two nonths of notice. Payment is made to the 
deperrlent.24 

{B) Pre-trial Confinanent in a Foreign Country 

(1) For enlisted meribers in grade E-1 to E-4 (4 years of service 
or less) BAO will be paid to the dependents for up to two rronths fran the 
first day of confinement, unless the member is assigned government 
quarters. 'Ihe confinanent must be for rrore than 29 consecutive days. 
Application must be made within three nonths after confinenent cannenced, 
although this may be waived if the dependents did not receive timely 
notice of their right to apply for BAO fran the Anny. Payment for 
subsequent nonths may be given on a shc:Ming of hardship on the dependents. 
Applications are decided on a case-by-case basis.25 

23. Id. at (a) (3). 

24. Id. at 3025l(a) (C72 4 March 1983). 

25. Id. at (b){l). 
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(2) Enlisted members in grades E-4 (over 4 years service) and 
above, cases are decided on a case-by-case basis for any length of time. 26 

(C) Haw to Apply 

Write to: Crnmander 
U.S. Anuy Finance and Accounting Center [USAFAC] 
ATI'N: FINCY-A 
Indianapolis, IN 4624927 

With the letter, the dependents should sul:rnit evidence of financial dif
ficulty, such as copies of bills, pranissory notes, or other indicators 
of indebte:lness, as well as stating in the letter the nunber of deperrlents 
seeking aid, and the total incane of the dependents' household. 

2.b.iii: Excess leave 

BAQ will be paid to the member for tv.o rronths, unless it is antici
pated that the member will not return to duty, such as a member on excess 
leave pending appellate review' of a court-martial. 28 

Subsection 3: Family Separation Allo.vance (FSA) 

FSA. is paid when a servicenenber m.ist maintain tv.o hemes, one for 
himself, one for his deperrlents, when transportation of deperrlents to the 
PD.5 or a place near that station is not authorized, the dependents do not 
live near the PDs,29 and adequate housing is not available to the member, 
and inadequate housing is not assiqned him and his dependents. 30 

26. Id.at(b}(2). 

27. Id. 

28. Id. at para. 3025l(c). 

29. Id. at para. 30313. "Near" the PDS is within 50 miles or one and 
one half hours drive of the PDS one way. Afl.y questionable cases, where 
the deperrlents lives within 50 miles or one and one-half hours but access 
is otherwise difficult, are decided by the Ccmnander, USAFAC. (C67 22 
March 1982 ) • 

30. Id. at para. 30303 (C68 3 May 1982). 

3-8242 



When a servicanember is in military confinanent, FSA credit continues 
for up to 60 days. 31 An additional payment of $30 per rronth is authorized 
as FSA-R When the dependents do not live near the PDS, and transp:>rtation 
of the dependents is not authorized at government expense. 32 FSA-R credit 
cont;inues during the period the member is confined up to Ers.33 

Section C: Forfeitures 

In rrost cases, forfeitures of pay and allo.vances may be applied at 
the time the sentence is approved--i.e. the rroney is withheld fran pay 
and allo.vances sent to the member pending appellate review and final 
approval of the sentence. 34 If the sentence is set aside or overturned, 
the rroney ma.y be released. If the forfeitures adjudged cannot be applied 
until the sentence is ordered executed,35 the money is collected after 
the sentence is final. '!he treatment of forfeitures depends on the type 
of sentence, including length of confinenent and type of discharge. 

Forfeitures are a loss of entitlement to the pay concerned. They 
therefore take precedence over all debts, including fines.36 

Subsection 1: Sentence of Total Fbrfeitures and Confinement 

(A) If the sentence as adjudged is approved by the convening author
ity, pay and allowances accrue. The forfeited rroney is withheld fran 
the time the convening authority approves the sentence until the sentence 
is ordered executed, and then collected.37 

31. Id. at Table 3-3-2 Rule 11. 

32. Id. at para. 30304 (C67 22 March 1982). 

33. Id. at Table 3-3-3, Rule 3 (C66 9 December 1981). 

34. Id. at para. 7050l(e) (C72 4 March 1983). 

35. Id. at ( f) . 

36. Id. at para. 70507 (C74 30 M3.y 1983). Generally, forfeitures 
imposed by courts-martial are paid to the Soldiers' and Airmans' Per
manent Fund. See para. 70511 (CSO 19 December 1977). 

37. Id. at para. 70505(b) (C74 30 M3.y 1983) and Table 7-5-2, Rules 1, 4 
(C42 19 M3.rch 1976) and Table 7-5-3 Rules 1, 4 (C45 2 October 1976). 
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not paid until the end of appellate revie<.v and the execution of the 
sentence. All arrounts accrued in excess of forfeitures are paid to the 
manber at that time. Pay and allCJ1Na.nces do not accrue for enlisted 
members While in confinernent under a suspended dishonorable discharge 
after the date the sentence is affinned and ordered executed.43 

(2) Dismissal Suspended/Officers 

If a dismissal is suspended and the remainder of the sentence is 
executed and if the servicananber is an officer, pay and allO\Vances do not 
end with the execution of the sentence, but accrue until EI'S. Pay and 
allowances are not paid, however, until the end of appellate revie<.v and 
the execution of the sentence. All amounts accrued in excess of forfei
tures are paid to the manber at that time. After the sentence is executed, 
pay and allCJ1Na.nces are paid to the officer, minus the amount forfeited.44 

(3) BCD Suspended 

If a bad-conduct discharge is suspended and, if the remainder of the 
sentence is ordered executed, pay and alla.vances accrue unless the suspen
sion of the BCD is vacated, and the BCD is ordered executed. They are 
paid to the servicemerriber, minus the arrount forfeited. If the suspension 
1sVacated, once the discharge is executed, no pay and alla.vances accrue. 45 

Subsection 3: Sentence to Forfeitures and Discharge Only 

(A) If the sentence as adjt.il.ged is approved by the convening author
ity, pay and allCJ1Na.nces accrue until the sentence is finally approved or 
affinned arrl ordered executed and are paid to the manber until that 
time. 'Ihe forfeitures are collected after the sentence is executed.46 

(B) If the sentence includes a DD or BCD that is suspended, pay and 
allowances accrue until the suspension is vacated and the discharge is 
ordered executed. Pay and allCJ1Na.nces are paid to the servicanember at 
that time, minus the amount forfeited. 47 - 

43. Id. at para. 70506 (C72 4 March 1983) and Table 7-5-2 Rules 9, 12. 

44. Id. at Table 7-5-2, Rules 9, 	12. 

45. Id. at Table 7-5-3, Rules 9, 	12. 

46. Id. at Table 7-5-2 Rule 13, 	Table 7-5-3, Rule 13. 

47. 	 Id. at Table 7-5-2 Rule 14, Table 7-5-3, Rule 14. 
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the convening authority's action on the first sentence and his action on 
the subsequent sentence.S2 

If a sentence to forfeitures is set aside or disapproved and if 
a new trial or rehearing is not ordered or a new trial or rehearing is 
ordered v.ihich results in no i.rnpJsition of a sentence to forfeitures, the 
servicemanber is entitied to the full pay and allowances he v.ould have 
received had the first sentence not been executed, at the grade and rank 
he held prior to any reduction due to the first sentence.S3 

Section D: Fines 

Fines are a debt to the United States. They may be collected in
voluntarily fran the current pay of enlisted manbers. They are collected 
after all other prior debts for the pay period have been collected, unless 
the prior debts total t......o-thirds of the manber' s pay for any rronth. If 
so, the fines may not be applied but are deferred until the menber has 
enough pay for the fines to be applied.S4 

Fines can be involuntarily collected fran the final pay but mt the 
current P1Y of officers.SS 

Section E: Detentions of Pay 

Detentions of pay can be withheld fran the current pay of any manber, 
r03ardless of rank. 'Ihey are withheld after all other prior debts are 
collected, unless the prior debts total t\\0-thirds of the menber' s pay 
for any month. If so, the detentions may not be withheld but are deferred 
until the mariber has enough pay for the detentions to be applied. S6 

S2. Id. at :p:ira. 70S09(b)(l} (CSO 19 Decenber 1977). 

S3. Id. at para. 70S09(a) and (b) (2). 

S4. Id. at para. 70S07(b) (C74 30 May 1983). 

SS: Id. 

S6. Id. at para. 70S07(c). 
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Section F: Surmary of Entitlements of a Servicemerriber on Excess Leave 

[Note: See also the sections on the individual entitlements and 
forfeitures] • 

{A) Basic Pay 	 not entitled57 
(B) Basic Allc:wa.nce for subsistence 	(BAS) not entitled58 
(C) 	 Basic Allc:wa.nce for Quarters (BAQ) not entitled59 


(no dependents) 


(D) Basic Allo.vance for Quarters (BAQ) up to 2 rronths, but not 
(with 	dependents) entitled if on appellate 

leave60 

(E) Family Separation Allc:wa.nc~ 	 not entitled, as rrember 
has no pemanent station 
to Which he is assigned61 

PARl' II: TRAVEL AND TRANSroRTATION 

Section A: Personal Transportation 

(A) If the servicemember is discharged under less than honorable 
conditions but is not confined, he is entitled to travel and trans.r:or
tation allc:wa.nces (including rreal tTCkets) from the place of separation 
to the place fran Which he was ordered to active duty or to his hane of 
record (the member's choice) , by the least expensive rrode of ccmron 
carrier transportation available or by a payment of cash in an arrount 
equal to the cost of the least expensive means of canrron-carrier trans
portation that could have been used. 62 

57. Id. at para. 10306. 

58. Id. at Table 3-1-1, Rule 3, and 	Table 3-1-6, Rule 3. 

59. Id. at para. 3025l(c). 

60. Id. 

61. See id. at para. 30303 for qualification requirements, see also para. 
10306. 

62. Members of the Unifonred Services, Joint Travel Regulations, § M5301 
(C365 1 July 1983). 
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(1) the destination is approved by the canrranding officer of his 
duty station (or other conpetent authority) and 

(2) the cost to the government does not exceed ~171e cost to either 
the hone of record or the place ordered to active duty. 

Section B: Transportation of Dependents 

Subsection 1: Within the United States 

Memrers of the military service who are transferred to a new penranent 
duty station (PDS) in general are entitled to transportation of dependents 
from the old duty station to the new penranent station. 68 There is no 
entitlerrent for merril:::ers in grades E-4 ( 2 years of service or less) or 
belo.v, so rrerribers reduced to an ineligible grade will not be able to 
receive transportation to the place of confinerrent for dependents. 69 

As governrrent housing is not provided the dependents of a prisoner 
in confinerrent at USDB or a detention facility, there is little reason to 
transport them to the new duty station (the place of confinerrent) • No 
transportation is provided the dependents fran the old duty station to 
any other location. 

Subsection 2. Outside the United States 

Ar'f:/ merril:::er without regard to rank or grade whose duty station is 
overseas, may request transportation of his dependents to CONUS, Alaska, 
Hawaii, Puerto Rico, or any other territory or possession of the United 
States if: 

(A) the servicerremrer is discharged outside the US under other than 
honorable conditions, 

(B) the servicerremrer is returned to the US for discharge under 
other than honorable conditions, 

67. Id. at § M5304. 

68. Id. at § 7000 (C365 1 July 1983). 

69. Id. at § M7000(1). Memrers serving outside the United States are 
entitled to transportation of dependents despite a grade reduction, see 
id. at §§ M7000(1) and M7107 (C340 1 July 1983) and Subsection 2, infra. 
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(C) the servicemember is sentencErl to confinement in civilian or 
military facilities overseas, 

(D) the servicemember is returnErl to the US to serve a sentence at 
confinement in a civil or military confinement facility, 

(E) the servicenember is sentencErl to confinement in foreign civilian 
facilities, 

(F) the servicemember is dropped, disnissErl, sent to prison under a 
sentence, or transferrErl as a prisoner to a place of detention, or 

(G) the servicemember is transferrErl to a different station to await 
trial by court-martial, or is a deserter or a straggler. 

ProvidErl that: 

(A) his request is suprorted by a statement of the approving authority 
that the best interests of the government and of the deperrlents will be 
served by the return of the dependents to CONUS or other destination; and 

(B) the transrortation authorized is not for a distance greater than 
that fran the member's last duty station to the place where he was orderErl 
to active duty or his hane of record. 70 

The approving authority detennines the designatErl place to which 
transrortation is authorized, determines whether a reasonable relationship 
exists between the corrlitions and circunstances in each case, and deter
mines the destination to which transrortation is authorized.71 

Deperrlents rrat also be returnErl to the UnitErl States for reasons of 
national interest, 2 or if the dependent becanes involved in a situation 
embarrassing to the US, prejudicial to order, rrorale, or discipline in the 
carmand, or giving rise to such adverse public feeling that the safety of 
the dependent is in danger.73 

70. Id. at § M7103(2){8). 

71. Id. at § M7103 (1). 

72. Id. at § M7106 (C359 1January1983). 

73. Id. at § M7102 (C 358 1December1982). 
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If the overseas servicenember is reduced to a grade previously 
ineligible for transportation of dependents (grade E-4 (2 years of 
service) or bela.v), he is entitled to transportation for his dependents 
as if he 'Were not reduced. 74 

Section C: Household Gcx::lds. 

In general, shiprent of gocrls at government expense is only available 
for members stationed overseas. 

Subsection 1. Sep:i.ration fran Service under less than Ibnorable 
Corrlitions or Sentenced to Confinement Within the United States. 

If the servicenember is separated fran the service under less than 
1-onorable conditions or is separated under a punitive discharge or is 
sentenced to confinenent, he is not entitied to shipnent of household 
gocrls (HHG) (subject to subsections 2 and 3, infra) and not entitled to 
non-temporary storage of his HHG, if the discharge or-ex>urt-martial 
cx::curs in the United States. 75 The servicenember must arrange to trans
port his HHG to his destination himself. If rot rroved, the gocrls will 
be removed fran government quarters and stored by the government for up 
to six rronths. They will then be disposed of. If the servicemember is 
unable to arrange for shipnent himself, he should give a written p:JWer 
of attorney to a friend, next of kin, legal representative, or nover to 
transport the items. No fonn is necessary for this, as a signed letter 
authorizing the designee to rrove or supervise a rrove will suffice. 

74. Id. at§ M7107 (C359 1 January 1983). § M7000 authorizes the return 
transportation of dependents of overseas servicenembers of all grades. 
Prior to 17 October 1978, dependent travel was limited to grade E4 with 
over t\\O years of service, thus the provisions of § M7107 provide an 
entitlenent for th:>se individuals serving overseas as of the date of 
amendment to § M7000. 

75. Id. at§ M8261 (C365 1 July 1983). 
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Subsection 2: Separation Under less than Honorable Conditions, 
outside US, Dependents Transported. 

[Note: If dependents are not transported fran overseas to be the United 
States, see Subsection 3 below]. 

If an overseas servicanember is separated fran the service under 
less than honorable conditions or with a punitive discharge, he is entitled 
to shipnent of household gcxrls, but not for a distance greater-than that 
fran his last or funner PDS to his hare of record or to the place at 
Which he was ordered to active duty.76 

If the servicanember is at grade E-4 (2 years of service or less) or 
lower (including reduced grade), he can ship at the E-4 (over 2 years of 
service) -weight allawa.nce. The member is not entitled to non-terrp::>rary 
storage of his goods if he is of rank E-4 (2 years of service or less) 
or below.77 

Shipnent is only authorized for a distance no greater than that fran 
the merriber' s last or fonner duty station to his hone of record or the 
place of entry on active duty. The dependents, or sane other agent of 
the memberl must transport any additional distance at the merriber 1 s 
expense. 7J3 

Subsection 3: Separation Under Less than Honorable Condition outside 
U.S. and D=perrlents Not Transported: or Sentenced to Confinement OUstide 
of the United States. 

If the servicanember' s duty station is outside the United States 
When sentenced or discharged/dismissed and his dependents are not trans
ported at government expense, he is entitied to shipnent if one of the 
following conditions apply: 

76. Id. at § M8303 (C365 1 July 1983). The member must be entitled to 
transport his dependents under § M7103 of the Members of the Uniformed 
Services, Joint Travel Regulations. see text at note 69, supra. 

77. Id. 

78. Id. 
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