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OPENING STATEMENTS

The Guilty Plea: A Symposium

Part One

The practicalities of administering criminal law justify the tradi-
tional judicial power to accept a plea of gquilty. That power may be
exercised, however, only after the court insures that the plea is volun—
tarily entered by an accused who is aware of its consequences. Because
the defense counsel's crucial responsibilities in this context can be
met only if he is familiar with the legal precepts governing the entry
ardd acceptance of the plea, as well as its ramifications on appellate
review, the staff of The Advocate has prepared a two-part symposium on
the obligations of a defense counsel whose client decides not to contest
criminal charges pending against him.

The lead article provides a conceptual framework useful in ascertain-
irg the types of legal errors which are waived by a provident guilty
plea. The procedure for establishing providence is frequently the
subject of appellate litigation, ard the second article suggests ways in
which the defense counsel can minimize the risk that his client will
forfeit the benefits of a pretrial agreement. Once he has fully apprised
the accused of the consequences of pleading guilty and has successfully
guided him through the providence inquiry, the defense counsel's duties
center around the ocourt-martial's sentencing phase. The final article
demarcates the permissible scope of prosecutorial arguments at this
stage of the proceeding by cataloguing the errors which have been held
prejudicial on appeal.

The secord part of the symposium, which will be published in the
next edition of The Advocate, will include a survey of the ethical problems
attending the representation of accused who desire to plead quilty; an
analysis of the military judge's obligation to determine the meaning ard
propriety of pretrial aggreements in accordance with United States v.
Green, 1 M.J. 453 (A 1976), United States v, King, 3 M.J. 458 (OMA
1977), and their progeny; and a checklist of specific legal issues which
are waived by a provident quilty plea.
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THE GUILTY PLEA'S IMPACT ON APPELIATE REVIEW

By Captain Richard W. Vitaris, JAGC*

Although many issues are waived by a guilty
plea, trial defense counsel may redqce the
impact of waiver upon appellant review. In
this article, Captain Vitaris, after discuss-
ing the theoretical foundation of gutlty plea
waiver, suggests ways in which defense counsel
may preserve issues for appeals despite the
guilty plea. His proposals include the sug-
gestion that counsel negotiate cond?tzonal
guilty pleas. Captain Vitaris examines the
conditional guilty plea under present law, and
concludes that it can be an effective tool for
defense counsel.

During the providence inquiry, the military judge mustl inform an
accused that by pleadirng quilty he waives the right against self-incrimi-
nation; the right to confront the witnesses against him; and the right
to compel the government to prove its case beyord a reasonable doubt. 2
Because the accused probably knew beforehand that his quilty plea relin-
quished the right to a trial on the issue of guilt, problems rarely
arise fram the waiver of these rights.3 Other important rights, however,

*Captain Vitarts, an action attorney at the Defense Appellate

thLSéon and an Assoctate Editor of The Advocate, received a
-A. degree from Georgetouwn Universily, and a J.D. degree

summa cum laude, from Rutgers University. ’

1. Paragraph 70b, Manual for Courts-Martial, United States, 1969 (Revised
edition) [hereinafter cited as MCM, 1969]. This advice is also incorpor-
ated in the "boiler plate" providency inquiry set forth in para. 3-2,
Department of Army, Pamphlet No. 27-9, Military Judges' Guide (1969).

2. United States v. Threadgill, 2 M.J. 1133, 1134-35 (CGOMR 1976).

3. Furthemwore, "[i]f an accused . . . after a plea of gquilty sets up
matter inconsistent with the plea, or if it appears that he has entered
the plea of gquilty improvidently or through lack of understanding of its
meaning and effect . . . the court shall proceed as though he had pleaded
not guilty." Article 45(a), Uniform Code of Military Justice, 10 U.S.C.
§845 (1976) [hereinafter cited as UMT].
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same of which are of constitutional dimension, may also be waived by a
guilty plea, including the right not to have evidence obtained through
illegal confessions? or searches and seizures® admitted; the right to
a speedy trial;® and the right to a fair and impartial Article 32
investigation7 and Article 34 pretrial advice.8 1Indeed, it is a "fun—
damental principle of federal criminal law that a plea of gquilty waives
all defects which are neither jurisdictional nor a deprivation of due
process of law."

I. An Emerging Theory of Guilty Plea Waiver

A gquilty plea is Dby its nature the accused's Jjudicial admission
that he is factually guilty of the charged offense, but it admits no
more than that. Even a (factually) guilty accused may, of course, plead
not gquilty and thereby require the government to prove gquilt beyond a
reasonable doubt. Occasionally, the goverrment will not be able to meet
its burden and the (factually) guilty defendant will be found (legally)
not quilty. Accordingly, legal cammentators refer to the former type
of guilt as "factual gquilt" and the latter as "legal guilt.“lo Because
it admits factual guilt, the gquilty plea relieves the government of its
responsibility to prove legal guilt. Legal guilt, on the other hand,

4. United States v. Dusenberry, 23 USCMA 287, 290, 49 CMR 536, 539
(1975).

5. Id.

6. United States v. Schalck, 14 USCMA 371, 34 CMR 151 (1964) (defend-
ant did not raise timely objection and pled guilty). However, if raised
at trial, a speedy trial issue will survive a guilty plea. United States
V. Sloan, 22 USCMA 587, 48 (MR 211 (1974).

7. United States v. Rehorn, 2 USCMA 487, 488, 26 CMR 267, 268 (1958);
United States v. Blakney, 2 M.J. 1135, 1139 (CGCMR 1976).

8. United States v. Packer, 8 M.J. 785, 788 (NCMR 1980).

9. United States v. Schaldk, supra note 6; United States v. Rehorn,'
supra note 7.

10. See Arenella, Reforming the Federal Grand Jury and the State Prelim-
ary Hearing to Prevent Conviction Without Adjudication, 78 Mich. L. Rev.
463, 465 n.6 (1980).
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must be proven in a manner consistent with a camplex of constitutional
and procedural requJ'.rementsll which demand more than proof of factual
guilt. These requirements impose a series of safeguards designed to
protect such fundamental constitutional wvalues as the presumption of
innocence and the government's obligation to prove its case beyord a
reasonable doubt in a manner consistent with the Constitution.l The
legal guilt requirements also pertain to the investigative processes by
which reliable final judgments are rendered.

Since the requirements imposed upon the government in a criminal
trial stem fram furdamental principles of constitutional law, they are
imprecise, and remain as much the subject of litigation and evolving
case law as constitutional law generally. The trial forum lends these
requirements substance since the government must marshall its evidence,
present it in accordance with constitutional and evidentiary safeguards,
and prove quilt beyond a reasonable doubt.13 A gun with the accused's
fingerprints upon it, for example, while highly probative of factual
quilt, may be constitutionallz inadmissible if it is the product of an
illegal search and seizure.l Since the accused who pleads guilty
waives the right to be proven legally guilty in accordance with these
"legal guilt" requirements, it is reasonable to contend that the plea
waives appellate review of objections premised upon those requirements.ld
There is no logical basis, however, for inferring a waiver of any other
rights from the admission of factual guilt inherent in a plea of guilty.

IT. Id. at 465.

12. I4. at 466-68.

13. 1d.

14. See Mapp v. Ohio, 367 U.S. 643 (1961); Mil R. Evid. 311(d).

15. while it is reasonable, it may mot reflect sound policy. For a
campelling argument that considerations of judicial efficiency and economy
as well as American constitutional values support an accused's assertion
of fourth, fifth, and sixth amendment claims after a gquilty plea, see
Note, Conditional Guilty Pleas, 93 Harv. L. Rev. 564 (1980). The Mili-
tary Rules of Evidence now mandate waiver of all issues under the fourth
amendment and most other issues related to legal guilt. See Mil. R.
Evid. 304(d)(5), 311(i) 321(q). -
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The Court of Military Appeals has recognized, in principle, this
approach to the waiver doctrine in gquilty plea cases. In United States
v. Hamil,l® the Court addressed an alleged violation of the Fourth Amen-
ment by noting that:

[TIhe right to be free from unreasonable search
and seizure is not judicially recognized as a
mere abstract principle, but is vindicated by
keeping out of evidence the results of the search
or seizure. If a fact is judicially admitted by
the accused, no legal or practical purpose can be
served by reviewing the propriety of the search
which produced some evidence of the conceded
fact.l

A provident quilty plea generally waives appellate review of alleged
violations of the legal guilt requirements in civilian practice,18 and
the same rule apparently applies to the military.

Accordingly, it has been held that a provident gquilty plea does not
waive an objection to a fatally defective specification.l In such a
case, the accused's quilty plea logically represents no more than an ad-
mission of factual guilt as to the specifications charged. It is not
an admission of the correctly specified offense. More importantly, the
Court of Military Appeals has stated:

A plea of quilty may indicate a willingness to-
disregard an error in the proceedings that might
otherwise have affected the findings of guilt as
to offenses covered by the plea, but it does not
signify surrender of an objection to the validity
of findings not predicated upon a plea of guilty
or as to sentence.

16. 15 USCMA 110, 35 CMR 82 (1964).

17. 1Id. at 111, 35 CMR at 83 (emphasis added). But see Note, supra
note 15 (important policy interests would be served by allowing appeal
of "legal guilt" issues after entry of guilty plea).

18. See Note, supra note 15, at 564-65.
19. United States v. Eslow, 1 M.J. 620, 633 (ACMR 1975).

20. United States v. Engle, 1 M.J. 387, 383 (CMA 1976).
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Defense counsel must understand how this theory of gquilty plea
waiver applies to diverse situations, and in this connection two 1il-
lustrative cases merit discussion. In United States v. McBride,2l the
accused pled guilty to absence without leave. One of the court members
who sentenced the accused should not have been on the panel because he
had assisted the government in preparing its case. The Navy Board of
Review reversed the findings and set aside the conviction. On certif-
ication from The Judge Advocate General of the Navy, the Court of Mili-
tary Appeals reversed as to the findings of guilt and ordered a sentence
rehearing. The court reasoned that by pleading quilty the accused waived
waived his right to challenge the membership of the court in so far as
the findings were concerned, but did not waive appellate review of the
court's composition with regard to sem:encinc_:;.22 The tribunal thus re-
cognized--at least implicitly--that while a court composed of impartial
adjudicators is one of the judicial system's foremost "legal guilt" re-
quirenents,23 defects in the membership of the court-martial are waived
for findings purposes by a judicial admission of factual guilt. On the
other hand, such an admission is in no way related to procedural safe—
guards concerning sentencing: an accused is entitled urder the Manual
to sentencing by an impartial court24 regardless of whether the find-
ing of quilt resulted from a plea.

In United States v. Tharp,25 the accused pled not guilty to larceny
but guilty to the lesser included offense of wrongful appropriation. He
was convicted of larceny and appealed. After concluding that certain
statements were admitted in violation of the accused's sixth amendment
rights, the Navy Board of Review dismissed the larceny conviction. On
certification, the Court of Military Appeals held that the lower court
erred, ard stated that they should have ordered a rehearing or reduced
the sentence to that applicable for wrongful appropriation.26 Because

21. 6 USCMA 430, 20 CMR 146 (1955).

22, 1Id. at 436, 20 MR at 152.

23. See Arenella, supra note 10, at 466.
24. See para. 62, MM, 1969.

25. 11 USCMA 467, 29 CMR 283 (1960).

26. Id. at 469, 29 QYR at 285.
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of the quilty plea to wrongful appropriation, the government had mo
burden to prove legal gquilt with respect to that charge. Thus, the
erroneous admission of certain statements did rnot impinge upon the
validity of the finding of gquilt as to wrongful appropriation. The
court noted that "[wlhen an accused judicially confesses an offense . . .
no particle of hamm can result fram the admission of his extrajudicial
declarations, however obtained. 27

The McBride?8 and 'I'ha_xy29 opinions indicate that a provident guilty
plea waives appellate review of alleged violations of "legal guilt" re-
quirements——that package of constitutional and procedural safeguards
designed to assure a full and fair judicial proceeding. The guilty
plea does not waive appellate review of rights which are unrelated to
these reql,lirerlents.:”0 Accordingly, the impact of a provident guilty
plea on the scope of appellate review can be ascertained only after
analyzing the rights at issue and the manner in which they relate to the
adjudication of guilt. Such an analysis is essential since the scope
of our system's legal gquilt requirements is ambiguous31 arnd there is
plainly roam for arguunent as to whether a particular error relates to
the adjudication of guilt. The violation of the right to a speedy trial,
for example, does mot relate to that adjudication, and consequently it
is not waived by a provident plea of guilty.:"'2 Importantly, this
holding is based on policy grourds. As one court noted, "one of the
principal purposes of the right to a speedy trial is to avoid oppressive

27. 1d. But see Note, supra note 15.
28. United States v. McBride, supra note 21.
29. United States v. Tharp, supra note 25.

30. Although the guilty plea does not waive review of the denial of
rights not related to legal guilt requirements, such rights may be waived
in other ways. The failure to timely object, for example, will waive a
speedy trial objection. See United States v. Hounshell, 7 UsCMA 3, 21
CMR 1956. But cf. United States v. Schalck, supra note 9 (o waiver
despite failure to make timely objection where delay amounts to violation
of due process).

3l. See text preceeding note 13, supra.

32. United States v. Brown, 10 USCMA 498, 28 CMR 64 (1959). See note 30
supra.
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delay which might well lead a defendant to conclude that his best inter—
ests would be served by judicially confessing his guilt.“33 A similar
argunent may be made in other contexts.

Same courts have held that errors stemming from a defective pretrial
investigation34 or advice35 are waived by a provident guilty plea because
they relate to the adjudication of quilt. These decisions, however, may
be interpreted more narrowly since not all such defects are necessarily
related to adjudication. Thus, in United States v. Packer the court
considered the accused's guilty plea to have waived his objection to a
pretrial advice which erroneously suggested that the testimony of a gov-
ermment witness was more damaging than it actually was. The court
reasoned that the guilty plea admitted the "ultimate issue to which the
witness' testimony was relevant" and was "just the kind of deficiency
which is properly waived by a quilty plea."3® wWhere an accused can
show that a faulty pretrial investigation or an erroneous pretrial advice
resulted in prejudice not vitiated by the judicial admission of gquilt,
such as where, but for the misadvice, there was a substantial likelihood
that charges would not have been preferred or that the charges would
have been tried before a lower level of court-martial, no waiver should
result fram the mere entry of a guilty plea.

The government's obligation to conduct a thorough and impartial in-
vestigation constitutes an important safequard for the accused, since no
charge may be referred to a general court-martial without it.37  The
pretrial advice is also important since the convening authority may not
refer a charge to a general court-martial unless he finds that it alleges
an offense and is warranted by evidence reflected in the report of inves-
tigation.38 He must refer the case to his staff judge advocate for

33. Id. at 504, 28 CMR at 70.

34. United States v. Rehorn, supra note 7; United States v. Williams,
1 M.J. 1042, 1044 (NCOMR 1976).

35. United States v. Packer, supra note 8; United States v. Blakney,
supra note 7.

36. United States v. Packer, supra note 8, at 788.
37. Article 34, UCMT,

38. 1d.
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~advice on this question before directing trial by general ocourt-mar-
tial, 32 and he customarily accords great weight to the latter's recom-
merdations. Indeed, the investigation ard pretrial advice are so in-
tegral to the fair administration of military justice that a pretrial
agreement conditioned upon the waiver of those rights is void as against
public policy.4o When an error involving Articles 32 or 34 offends the
policy urderlying those provisions—-specifically, that charges not be
referred to a general court-martial absent a thorough and impartial in-
vestigation—a subsequent plea of guilty should not constitute waiver.4l
Where the faulty investigation does mnot violate this policy, however,
and instead prejudices the accused by interfering with his rights in the
guilt adjudication process, such as denying him the opportunity to secure
favorable evidence or a witness, then the error pertains to a legal guilt
requirement and is properly waived by a judicial admission of guilt.42

II. Exceptions to Application of Waiver by Guilty Plea’

Since waiver is "an intentional relinquishment or abandornment of a
known right or privilege,"43 it would be improper to deem appellate review

39. 1d.

40. United States v. Holland, 1 M.J. 58, 60 (CMA 1975); United States v.
Chinn, 2 M.J. 962 (AGMR 1976). But cf. United States v. Walls, 8 M.J.
666 (ACMR 1979) (condition in pretrial agreement in which accused waives
Article 32 investigation may not violate public policy if proposed by
accused).

41. This is analagous to the policy-based rationale for not considering
a provident quilty plea to waive a speedy trial violation. See United
States v. Brown, supra note 32. See also notes 32, 33 and accampanying

text, supra.

42, This is analagous to the rationale for holding that a provident
quilty plea waives fourth, fifth, and sixth amendment issues related to
the admission of evidence. See United States v. Hamil, supra note 16;
see also notes 16-18, and accompanying text, supra.

43, Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (emphasis added).
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of legal guilt issues to be waived if the accused or his attorney44 did
not know that the guilty plea would have that consequence. Accordingly,
courts recognize two exceptions45 to the general theory of waiver by
guilty plea. Although the exceptions are analytically identical, they
are dealt with samewhat differently by courts due to semantical problems,
and will be treated separately here.

A. induced Pleas

If the entry of a guilty plea was clearly induced by some repre-
sentation, action, or omission by the military judge which led an ac-
cused or his counsel to believe that the plea would not waive appellate
review on issues of legal guilt, courts will not apply the waiver doc-
trine.4® This situation must be carefully distinguished from cases in
which the accused's decision to plead guilty was prompted by the denial
of a suppression or other pretrial motion relating to legal guilt. An

44, In cases involving the fourth and -sixth amendments, it is commorr
place for the defense attorney to waive objections through an intentional
failure to make a timely objection. This is not impermissible when
motivated by discernible considerations of trial strategy. See Whitney
v. United States, 513 F.2d 326, 328-29 (8th Cir. 1974).

45, Since they are consistent with the emerging theory of waiver, see

Section I supra, they are not really exceptions, but are referred to as
such for convenience,

46. See United States v. Dean, 41 CMR 763 (NCMR 1969); United States v.
Williams, 41 OMR 426 (AQMR 1969). But see United States v. Geraghty, 40
CMR 499 (ABR 1968) (dictum). The "induced plea" exception traces its
origin to language in the leading case of United States v. Hamil, supra
note 16, wherein the Court addressed the facts before it noted:

The accused does not dispute the voluntariness

of his plea; and there is nothing in the record
to cast any doubt upon its providential nature.
On the contrary, it affirmatively appears that

the ruling on the motion to suppress "was not a
factor in prompting the plea."

Id. at 112, 35 MR at 84, citing Armpriester v. United States, 256 F.2d
292 (4th Cir 1958).
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accused may litigate many issues of legal quilt before entering a plea.
Indeed, Military Rule of Evidence 311 departs fram prior practice ard
provides that motions to suppress shall be tendered prior to entry of
pleas.47 The denial of a suppression motion does not render a subsequent
guilty plea improvident, because the motion relates to the proof of
legal guilt and the guilty plea is an admission of factual gquilt. As
noted above, the factually guilty defendant may contest his legal quilt,
but even a blatantly erroneous ruling on an issue of legal guilt 1is
irrelevant to the providence of a judicial admission of factual c_:;uilt.48

One cammentator has suggested that a gquilty plea entered with
the military judge's understarding that legal issues are reserved for
appeal?? is the equivalent of a "conditional plea" and that counsel
should consider negotiating such a plea with the convening authority if
a case_involves only legal issues arnd the facts demonstrate the accused's
guilt.%0 In such a case, the cost of a trial to prove factual gquilt
is saved and litigation of the central issue of legal gquilt is expedited;
indeed, the benefits of such pleas have been extolled by courts®l and
commentators.?2 No published opinion of the military courts has yet

47. Mil. R. Evid. 311. Prior to the pramulgation of this rule, the
decision to hear a motion to suppress before the entry of a plea or to
defer the same until trial rested within the judge's sound discretion.
See United States v. Allen, 6 M.J. 633 (CGOMR 1978); United States v.
McIver, 4 M.J. 900 (NCMR 1978).

48, Campare United States v. ‘Dean, supra note 46 (no waiver where defense
counsel changed plea to guilty stating that he understands that the
objection to the evidence will be reserved . . . ." and the law officer
confirmed that erroneocus understanding) with United States v. Ford, NCM
69-128 (22 May 1969) (unpublished) (after being told by law officer about
waiver, defense counsel changes plea to guilty anyway "because of [law
officer's] ruling [on the motion]").

49. See note 46, supra.

50. See 11 The Advocate 93 (1979).

51. See United States v. Moskow, 588 F.2d 882 (34 Cir. 1978); United
States ex rel. Rogers v. Warden of Attica State Prison, 38l F.2d 209, 214
(24 cir. 1967) (dictum). But see United States v. Sepe, 486 F.2d 1044
(5th Cir. 1973) (en banc) (per curium).

52. 3 W. La Fave, Search and Seizure § 11.1(d) (1978); Note, supra note
15, at 565 n.9.
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to formally endorse such a plea. In the reported cases of induced
pleas, the military judge probably did not intend to reserve the "legal
guilt" issues for appeal, or to lead the defense to believe that the
issues were so reserved. Nevertheless, all mearbers of the mili

bench and bar should consider the advantages of the conditional plea.5

B. Improvident Pleas

Analytically similar to the "induced plea" exception to the waiver
doctrine is the rule that if an accused can show that he did not know
that his quilty plea waived appellate review, his plea may be deemed
improvident.34 At least in the reported decisions, however, no accused

53. The new Military Rules of Evidence raise a potential problem with
permitting corditional gquilty pleas. Mil. R. Evid. 311(i) provides that
"[a] plea of guilty to an offense that results in a finding of gquilty
waives all issues under the Fourth Amendment to the constitution” with
respect to that offense whether or not raised prior to plea. There are,
however, reasons why this new rule should not deter a convening authority
from authorizing a conditional plea. First, a conditional gquilty plea
would not result in a finding of gquilty until the legal guilt issues
have been campletely litigated. Second, the analysis of Mil. R. Evid.
311(i) notes that "Rule 311(i) restates present law" and cites United
States v. Hamil, supra note 16. It was Hamil which gave rise to the
"induced plea" exception. See note 47 supra. The enactment of Mil. R.
Evid. 311 raises the question of whether objection to the failure of a
military judge to properly entertain a suppression motion before the
entry of a plea is waived by Mil. R. Evid. 311 (i). The prior practice
was that a provident guilty plea waived objection to the excercise of
judicial discretion in postponing consideration of the motion. See
United States v. McIver, 4 M.J. 900 (NCOMR 1980); United States v.
Hartzell, 3 M.J. 549 (AQMR 1977).

54. Unfortunately, there is a semantical problem with this methodology.
Principled analysis would suggest that if an accused (or his counsel)
did not know that a guilty plea waives appellate review, there would
have been no "intentional relinquishment or abandonment of a known right,"
and hence no waiver. See Johnson v. Zerbst, 304 U.S. 458, 464 (1938).
That, however, is not the usage. If, for example, an accused pleads
guilty not knowing that his plea waives appellate review of a denied
suppression motion, there is no "waiver," and the accused must challenge
the "providence" of his plea. Where the accused pled guilty after losing
(Continued)
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has met this burden. In United States v. Dusenberry,®> the Court of
Military Appeals concluded that the accused understood the impact of
his plea on appellate review. The court explained that even though
the military Jjudge did not specifically address this issue during the
providence inquiry, 56 the defense counsel responded affirmatively when
asked whether he had fully explained the import of the plea to the ac-
cused. Moreover, upon questioning by the military Jjudge, the accused
stated that he had discussed all possible defenses with his attorney.
Accordingly, the court held that given the totality of the circumstances,
the military 3judge's failure to individually question the accused did
not render the plea improvident.57

The Army Court of Military Review faced a case in which neither the
accused nor his counsel was asked about the impact of the quilty plea
upon appellate review of suppression motions during the providence in-
quiry. The court adhered to the Dusenberry rationale and assessed the
totality of the circumstances in evaluating the providence of the plea,
.and declined to hold the plea per se improvident because of the judge's
failure to discuss waiver. The court concluded that the appellant's plea
was provident because he obtained the benefit of a pretrial agreement, 9
and there was a 2-week delay between the ruling on the suppression motion

54 (Continued)

a motion to suppress, the guilt plea is not rendered improvident by the
mere fact that it is subsequently determined that the statement should
not have been admitted. United States v. Capps, 1 M.J. 1184 (AFCMR
1976).

55. United States v. Dusenberry, supra note 4.

56. United States v. Care, 18 USCMA 535, 40 (MR 247 (1969). See United
States v. Green, 1 M.J. 453 (CMA 1976).

57. United States v. Dusenberry, supra note 4, at 290.
58. United States v. Jackson, 7 M.J. 647 (ACMR 1979).
59. The court observed that while it may be a hard choice to decide
whether to obtain the benefit of a pretrial agreement rather than plead
not gquilty and contest the admissibility of the confession, "[tlhe fact

that he had to make a hard choice does mnot mean that his plea was
coerced, unknowing, or not intelligently made." 1Id. at 649,
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and the entry of the plea.e’O Moreover, the court has suggested that an
accused's knowledge of waiver will be presumed absent a showing of incom-
petence on the part of defense counsel®l or unless the accused pleaded
quilty without the assistance of counsel.®2 wWhile it will often be
difficult to make the requisite showing, appellate counsel should never-
theless argue that a gquilty plea is improvident if the record is silent
concerning the accused's knowledge of waiver, and if it does not appear
from the totality of the circumstances that the defense counsel probably
discussed the impact of waiver with the accused.

The possibility of raising this question successfully on appeal
poses a serious ethical dilemma for the defense counsel. 63 By not in-
forming the accused of waiver, the defense attorney may lay a foundation

60. Id.

6l. The court relied heavily on the fact that the accused had been "ably
defended by two defense counsel," one with extensive trial experience and
the other with extensive appellate experience. Id. Language in Jackson
can be read as severely limiting attempts to challenge the providency of
a guilty plea due to a lack of understanding of its impact on waiver; the
court noted that "[unless] appellant was uncounselled or can show that
he received incompetent advice from his counsel, or unless the circum-
stances that allegedly made his confession involuntary were so oppressive
and pervasive as to carry over to the plea, he cannot now attack his
plea of guilty." 1Id.

62. I4. at 649 n. 3. The court cannot mean literally "in the absence
of an attorney" since a guilty plea will not be received if the accused
has refused counsel. Para. 70b(1), MCM, 1969. Thus, the language may
be fairly read as meaning "where the defense attorney has not counselled
the accused on the import of a guilty plea on waiver." Since the record
in Jackson was silent as to whether the accused was or was not "counsel-
led" on waiver, the result, coupled with the court's observation that
the accused was "ably deferded", indicates a willingness to presumne
"counselling" absent evidence to the contrary.

63. Wwhile this article does not purport to deal fully with this ethical
problem, defense counsel should be aware of it.
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for appeal.64 When he does not advise the accused of waiver, the at-
torney is, in effect, imposing his Jjudgment that waiver is preferable
to litigating legal guilt.®5  That practice may violate Ethical Con-
sideration 7 to Canon 7 of the ABA Code of Professional Responsibility,
which reads in pertinent part:

A defense lawyer in a criminal case has the duty
to advise his client fully on whether a particu-
lar plea to a charge appears to be desirable and
as to the prospects of success on appeal, but it
is for the client to decide what plea should be

entered and whether an appeal should be taken.56

Ethical considerations, of course, are aspirational rather than manda-
tory in character, and there is no reference to the question of artifi-
cially creating grounds for appeal in the Disciplinary Rules.®7

Conclusion

To properly advise their clients, it is essential that defense
counsel understard that a provident gquilty plea only waives appellate
review of rights connected with the adjudication of legal gquilt. Thus,
a two-pronged attack on the application of waiver is possible on appeal.
First, it can be argued that the right at issue is not waived because it
implicates more than the fair adjudication of legal guilt. It was, of

64. The Army Court of Military Review has recognized such a possibility.
In United States v. Lay, 10 M.J. 618, 684 (ACMR 1981), the court oObser-
ved, in connection with a violation of the mandate of United States v.
Green, 1 M.J. 453 (A 1976), that "[t]he responsibility for judicial
scrutiny and acceptance of a negotiated plea submitted by an accused
should be shared by the judge and counsel for both parties to the agree-
ment. A per se rule does little more than encourage counsel to lie back
and hope for a deficiency." Slip op. at 10.

65. Since the lawyer knows that a legal guilt question will probably not
be preserved for appeal despite the potential for challenging providence,
the lawyer determines that a plea is preferable to litigation by not
counselling the client.

66. ABA Code of Professional Responsibility, Canon 7, EC 7-7.

67. ABA Code of Professional Responsibility, Preamble and Preliminary
Statement.
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course, such reasoning which prompted the holding that a quilty plea does
not waive violation of the right to a speedy trial. Secord, counsel may
attack the providence of the accused's plea by demonstrating either that
it was induced by same representation, act, or omission by the military
judge, or that the plea was made without notice (or knowledge sufficient
to put counsel or the accused on notice) that the plea would waive appel-
late review. There are ocampelling policy oonsiderations supporting
"conditional pleas." Such a plea pramotes Jjudicial efficiency because
the accused admits factual guilt, and yet it preserves the central issues
concerning legal guilt. Although the waiver doctrine, as it now stands,
is contrary to the philosophy which supports these conditional pleas,
military law does not appear to preclude them, and defense counsel should
attempt to negotiate them in appropriate cases.
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THE PROVIDENCE INQUIRY: A GUILTY PLFEA GAUNTLET?
by Captain Paul J. Moriarty*

This article examines the obligations of the military
Judge and defense counsel when an accused makes equi-
voecal statements during the providence inquiry. The
article provides pragmatic guidance that should enable
the military judge to resolve doubt as to the provi-
dence of the plea while affording the defense counsel
the opportunity to aggressively challenge any potential
abuse of the military judge's discretion to reject the
plea.

The procedures doverning the military judge's acceptance of a guileY
plea proferred pursuant to Article 45, Unlfonn Code of Military Justic
are outlined in paragraph 70b of the Manual and the United States Court

*Captain Mortarty, an action attorney at the Defense Appellate
Division, recetved his P.A. degree from Clark University and
his J.D. degree from Suffolk University.

1l. Article 45, Uniform Code of Military Justice, 10 US.C. §845 (1976)
[hereinafter cited as UCMJ] provides:

If an accused after an arraignment makes
an irreqular pleading, or after a plea of
gquilty sets up matters inconsistent with
the plea, or if it appears that he has
entered the plea of quilty improvidently
or through lack of understanding of its
meaning and effect, or if he fails or re-
fuses to plead, a plea of not guilty shall
be entered in the record, and the court
shall proceed as though he had pleaded
not gquilty.

2. Paragraph 70a, Manual for Courts-Martial, United States, 1969 (Revised
edition) [hereinafter MCM, 1969], provides that 'Ltlhe term 'irregular
pleading' includes such contradictory pleas as guilty without criminality
¢« o« «o" As with Article 45, UCMJ, this Article manifests a Congressional
intent that quilt be acknowledged consistently from the plea through the
sentence. See United States v. Thompson, 21 USCMA 526, 45 OMR 300 (1972).
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of Military Appeals decision in United States v. Care.3 Many appellate
cases have addressed the requirements that such a plea be knowing, volun—
tary, and intelligent, and that the accused personally relate sufficient
factual circumstances to establish the elements of the charged offense.4
Few cases, however, have explored the exercise of the military judge's
discretion to reject a proffered plea of guilty.5 The broad exercise
of that discretion would arguably subvert the goals which the providence
inquiry fosters; indeed, both policy factors and the unique nature of
the military 1legal system highly circumscribe judicial discretion to
reject a guilty plea.

In United States v. Alford,® the United States Supreme Court re—
cognized that due process allows an accused to plead gquilty despite
his protestations of innocence.’ The accused could avail himself of the

3. 18 USCMA 535, 40 CMR 247 (1969), enforcing United States v. Chancelor,
16 UsCMA 297, 36 (MR 453 (1966). This requirement has traditionally
required the application of the facts to the explained elements of the
offense. See United States v. McCray, 5 M.J. 820 (ACMR 1978), aff'd 7
M.J. 191 (CMA 1979). The trial judge must explain a defense raised by
the accused's responses. See United States v. Jemmings, 1 M.J. 414, 418
(cMa 1976).

4, For an excellent discussion of the case law addressing improvidence
resulting from the accused's failure to admit his guilt or an accused's
equivocal responses suggesting a defense or innocence, see Vickery,
The Providency of Guilty Pleas: Does the Military Really Care, 58 Mil.
L. L. 209 (1972); Tesler, The Guilty Plea is Innocent: Effects of North
Carolina v, Alford on Pleading under the UCMJ, 26 JAG J. 15 (1971).

5. See United States v. Reese, SPCM 15453 (ACMR 20 Mar. 81) (unpub.):;
United States v. Williams, 43 COMR 579 (ACMR 1970); United States wv.
Clevenger, 42 CMR 895 (ACMR 1970); United States v. Skinner, 24 CMR 427
(ABR 1957); United States v. Bearden, 48 R 377, 378 (NOMR 1973).

6. United States v. Alford, 400 U.S. 25 (1970).
7. Id. at 37. Although many states allow an Alford plea, many require

that the deferdant admit his guilt. Compare Miller v. State, 617 P.2d
516 (Alaska 1980) with Haynes v. State, 565 S.W.2d 191 (Mo. App. 1977).
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advanta 8es of a plea8 and the goverment would benefit from Jjudicial
econany”’ if the record satisfied the systemic due rocess interest that
the plea he entered intelligently and voluntarlly Mllltary ]urlspru—
dence mandates both that the accused admit that he is "in fact" gu).lty

and that his plea accord with the actual facts.12 The admission of
factual guilt inherent in a wmilitary quilty plea, cambined with case law

8. An individual may plead quilty, for example, to expeditiously re-
solve the controversy or to avoid the expense and embarrassment of trial.
See Blackledge v. Allison, 431 U.S. 63, 71 (1977).

9. The Supreme Court has invariably extolled the plea as an integral
camponent of the modern criminal justice system. See, e.g., Borderkircher
v. Hayes, 434 U.S. 357, 361-62 (1978). Many cammentators have considered
the jurisprudential propriety of the plea. See e.g., Note, The Unconsti-
tutionality of Plea Bargaining, 83 Harv. L. Rev, 1387 (1970).

10. '"The standard was and remains whether the plea represents a voluntary
ard intelligent choice among the alternative courses of action open to
the defendant." United States v. Alford, supra note 6, at 31. See also
Boykin v. Alabama, 395 U.S. 238 (1969) (record must document these re-
quiremnents). The Court at times has also referred to a "knowing" waiver,
see Brady v. United States, 397 U.S. 742, 748 (1970), a semantical varia-
tion synonymous with "intelligent." Westin and Westin, A Constitutional
Law of Remedies for Broken Plea Bargains, 66 Cal. L. Rev. 471, 477 n.l8
(1978). The inguiry must address all relevant circumstances to satisfy
these requirements. See, e.g., Brady v. United States, supra. An in-
creasing concern is the prosecutorial misconduct of overcharging to in-
duce a plea. See Blackledge v. Perry, 417 U.S. 21, 24-29 (1974) (threat
of higher sentence enables accused to challenge plea to lesser offense).

A potential Constitutional violation exists when the pretrial agreement
is so lenient that a factually innocent accused will plead guilty. Westin
and Westin, supra at 494.

11. Article 45, UCMJ; Para. 70, MCM, 1969.

12. Para. 70b(3), MM, 1969. Congre351onal paternalism and a desire to
avoid the appearance of any impropriety in the military justice system
explain the statutory requirement. See Vlckexy, supra note 4, at 58-59
and related text. With the current provision for counsel, these safe-
guards are archaic.
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requiring a strict adherence to a ritualistic providence irxiuiry,13 has
engendered a judicial perception of a gquilty plea "gauntlet." 4

Recent Court of Military Appeals decisions dispel the fear that a
hypertechnical enforcement of the plea inquiry reguirements renders
appellate reversal the concomitant of the exercise of Jjudicial dis-
cretion to accept a gquilty plea.15 A plea will remain provident although
the military judge fails to itemize and discuss the precise terms of the
pretrial agreement.l® These decisions camport with the weight of author-
ity re%uiring only substantial campliance with providence inquiry proce-
dures.17 A plea will withstand appellate challenge absent a fundamental

13. United States v. King, 3 M.J. 458, 459 (CMA 1977), enforcing United
States v. Green, 1 M.J. 453 (OMA 1976) (trial judge must inquire whether
accused understands each term of the pretrial agreement, assure that
there are no sub silentlo agreements, and secure counsel's concurrence
with his interpretation of agreement).

14, This metaphor is found in United States v. Parker, 10 M.J. 849, 851
(NCMR 1981).

15. Provisions for automatic appellate review, camnbined with the dif-.
ficulty of rehearing cases tried worldwide, would engender automatic
reversal in a destabilizing number of cases. This article does not
impute bad faith to the military judge, who may be trying to protect the
acaused fram waiver of possibly valid issues.

16. See, e.g., United States v. Griego, 10 M.J. 385 (CMA 1981) (failure
of military judge to ask if counsel concurred with his interpretation
of pretrial agreement); United States v. Hunt, 10 M.J. 222 ((MA 1981)
(erronecus advice as to maximum sentence held nonprejudicial); United
States v. Hinton, 10 M.J. 136 (MA 1981) (failure of military judge
to itemize exact terms of pretrial agreement).

17. In United States v. Lay, 10 M.J. 678 (AQMR 198l), pet. denied 11
M.J. 347 (17 June 1981), Senior Judge Clause incisively discussed the
applicable law and found that "adequate" campliance with the Green-
King inquiry was sufficient or, in the alternative, that the amissions
were nonprejudicial. The Court of Military Appeals has eschewed any
incisive discussion as to whether "substantial" campliance is sufficient.
United States v. Cruz, 10 M.J. 32, 33 n.l (per curiam). But see United
(Continued)
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“injustice which subverts the constitutional requirement that it be
entered intelligently and volmtarily.l8

In United States v. Crouch,l? the Court applied this rationale to
the Care inquiry. Contrary to existing precedent requiring the mili-
tary judge to explain all elements of an offense, the judge's failure to
explain the requisite intent did not prejudice the accused, whose re-
velation of facts demonstrating his quilt precluded any possibility of
innocence.?0 This logic adds renewed vitality to the precept that ap-
pellate courts refrain from holding a plea improvident when the accused's
responses merely reveal a remcte prospect of a viable defense. 21 Only

17. (Continued)

States v. Crawford, 11 M.J. 336 (CMA 198l1). 1Its decisions have either
emhasized the duty of counsel to highlight ambiguities or held the over-
sights nonprejudicial. Equally, matters "collateral" to a factual adjudi-
cation of quilt are insufficient to render the plea improvident.

See, e.g., McCann v. Richardson, 397 U.S. 759 (1970) (refusing to vacate
plea when accused assumed validity of system for determining admissi-
bility of confession subsequently deemed unconstitutional); United States
v. Dusenberry, 23 USCMA 287, 49 OMR 536 (1975).

18. "[A] quilty plea represents a break in the chain of events which
has preceded it in the criminal process. When a criminal defendant
has solemnly admitted in open court that he is in fact guilty of the
offense with which he is charged, he may not therefore raise independent
claims relating to the deprivation of contitutional rights that occurred
prior to the entry of the quilty plea. He may only attack the voluntary
and intelligent character of the guilty plea by showing that the advice
he received was not within the standards set forth in McCann." Tollett
v. Henderson, 411 U.S. 258, 267 (1973).

19. 11 M.J. 128 (CMA 1981).

20. In United States v. Crouch, the military judge failed to explain
that the aiding and abetting theory of criminal liability required that
the accused have the intent to cammit the substantive crime. See also
United States v. Akin, 9 M.J. 886 (ACMR 1980), pet. denied 10 M.J. 191
(CMA 1980) (accused is not required to explain how his conduct satis-
fies a legal conclusion of quilt).

2l. United States v. Logan, 22 USCMA 349, 350-51, 47 CMR 1, 2-3 (1973).
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a substantial inconsistency triggers the %xdge's duty to conduct a
searching inquiry into the potential defense. 2

The due process safeguards against improvident pleas focus in part
on the distinction between factual and legal innocence.23 An alleged

22. A conjectural "possibility" does not require imquiry. Id. This
standard of appellate review obviously presumes the military Jjudge had
not merely elicited the accused's acquiescence or legal conclusions.
United States v. Buske, 2 M.J. 465 (ACMR 1975), United States v. Goins, 2
M.J. 458 (ACMR 1975) (narrative response required).

23. The concern of many cammentators and the Supreme Court has been that
factually innocent defendants will plead guilty. See Westin and Westin,
supra note 10, at 491 n.77. An intelligent and voluntary guilty plea
"precludes federal habeus corpus relief not because a defendant thereby
waives his right to seek it, but because a guilty plea admits factual
guilt." Journigan v. Duffy, 552 F.2d 283, 287-88 (9th Cir. 1977), citing
Menna v. New York, 423 U.S. 61 (1975) (per curiam):

Neither Tollett v. Henderson [citations
onitted] nor our earlier cases on which it
relied, e.g., Brady v. United States and
McMann v. Richardson [citations cmitted],
stand for the proposition that counseled
guilty pleas inevitably "waive" all ante-
cedent constitutional violations. . . .
The point of these cases is that a coun-
seled plea of quilty is an admission of
factual quilt so reliable that, where vol-
untary and intelligent, it quite validly
ramoves the issue of factual gquilt fram
the case. In most cases, factual gquilt
is a sufficient hasis for the State's im-
position of punishment. A gquilty plea,
therefore, simply renders irrelevant those
constitutional violations not logically in-
consistent with the valid establishment of
logical quilt and which do not stand in the
way of conviction if factual gquilt is validly
established.

Menna v. New York, supra at 62-63 n.2 [emphases added].
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constitutional violation supporting an accused's legal innocence is
irrelevant to the providence of his plea when he has satisfied the mili-
tary judge of his factual guilt. For example, a camplaint that an ad-
verse ruling on an evidentiary motion has coerced the plea fails to
implicate the due process requirement that the plea be intelligent and
wolutary.24 The providence of a guilty plea is jeopardized when
the defense counsel's inadequacies render the appellant's decision to
plead unintelligent or when impermissible goverrment conduct overbears
the appellant's volition,2%

The guilty plea is a substitute for factual adjudication of gquilt.
The systemic due process interest does not require (and the governmental
need to dispose of overcrowmded criminal dockets militates against) a
judicial discretion to educate the accused that a subjective appraisal of

24. An accused's subjective belief that he could not receive a fair
trial because the prospective jurors had seen him in chains was insuffi-
cient to set aside the plea when careful jury selection would have purged
any potential constitutional violation. See Grantling v. Balkam, 623
F.2d 1261 (5th Cir. 1980). A focus on subjective expectations of justice
would invariably require rejection of the plea. The Supreme Court of
Maine in State v. Doucette, 398 A.2d 36, 38-39 (Me. 1978), clearly erred
in finding no abuse of discretion when the trial judge rejected the plea
of an accused who stated "you don't give me a chance" when conditioning
sentence leniency on a plea of guilty. Being forced to make a difficult
choice does not mean that a plea is invalid. United States v. Jackson,
7 M.J. 647, 648-49 (AQMR 1979). An accused's plea is valid if entered
only to avoid the death penalty. Brady v. United States, supra note 10.
For a wore elaborate discussion of this issue, see Westin and Westin,
supra note 10, at 473-511. The facts of United States v. Bethke, pet.
granted, 10 M.J. 245 (1980), will allow the Court of Military Appeals to
cament on this issue. The trial Jjudge stated that he would hesitate to
allow a plea if the accused moved to suppress a pretrial statement and
lost. The accused did not tender his motion and pled guilty.

25. Absent an indication of a constitutional impediment precluding the
acaised's informed and voluntary decision, a trial judge should not
supplant the accused's freedom of choice with his subjective assessment
of the accused's "best interests." Cf. Pecple v. Gaines, 21 Ill.App.3d
839, 316 N.E.2d 14, 20 (1974). An unfettered "best interests" scope of
discretion denies the precepts of basic human dignity which reasoned
choice represents and our legal system cherishes.
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"moral" or "legal" innocence is no defense in a contested case.2® Ex-
tenuating circumstances which fall short of exonerating an accused are
properly addressed during the court-martial's sentencing phase.

Any definition of a technically provident plea merely defines the
discretion which the military judge may exercise in acce%ting the plea.
Although there is no constitutional right to plead guil%y, 7 the military
judge lacks unlimited discretion to reject that plea. Any such broad
discretion would divest the criminal process of its flexibility.29 The
Army Court of Military Rewiew has expressly condemed any arbitrary
rejection of the plea,30 which entitles the accused to the pretrial
agreenent's sentence limitation and constitutes evidence of his rehabili-
tative potential.3l The military judge's discretion is instead limited

26. Several authorities support the thesis that the plea process should
only satisfy the trilogy of interests which due process, expeditious
resolution of criminal dockets, and sentence limitation represent. See
United States v. Ammidown, 497 F.2d 615, 621-22 (D.C. Cir. 1973). It is
a farcical morality play to "indulge" the accused's protestions of "moral”
or "legal" innocence. Cf. Vickery, supra note 4, at 235 (reservations of
"moral"” gquilt inadequate to improvidence plea).

27. Corbitt v. New Jersey, 439 U.S. 212, 223 (1978) (state may con-
stitutionally abolish provisions for the plea of guilty); Lynch v.
Overholser, 369 U.S. 705, 719 (1962).

28, See, e.g., Santobello v. New York, 404 U.S. 257, 262 (1971) (court
may reject plea in exercise of sound judicial discretion). The Army
Board of Military Review suggested in dicta that the discretion was

absolute. United States v. Scarborough, 28 MR 527, 529 (ABR 1959).
29. United States v. Jackson, 390 U.S. 570, 584-85 (1968).

30. See cases cited in note 5, infra.

3l. The Manual expressly recognizes the plea as the first step toward

rehabilitation. Para. 76a, MM, 1969. See, e.g., United States wv.
Schoolcraft, 43 CMR 499 (ACMR 1970).
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to a "particular factual situation" which the record must clearly reflect
with sufficient specificity.32

The unique aspects of military practice clearly limit the policy
considerations warranting rejection of the guilty plea. The defense
caunsel must refrain fram permitting an accused to enter a plea which is
inconsistent with the actual facts of the case.33 Accordingly, the fed-
eral courts' recognition of broad judicial discretion is inapposite.
Under Federal Rule of Criminal Procedure 11,34 an individual who protests
his factual innocence may plead quilty;3° a relatively broad- discretion
enables that judicial system to avert the adverse public reaction to the

32. See United States v. Reese, supra note 5. ("The record reflects
that the trial judge's refusal to accept the accused's plea was . . .
because of an honest and substantial doubt as to whether the accused's
pleas were voluntary."); United States v. Williams, supra note 5, at
582. Accord United States v. Davis, 516 F.2d 574, 578 (7th Cir. 1975)
(dictum). See United States v. Ammidown, supra note 26, at 623 (D.C.
Cir. 1973) {judge failing to explain his dissatisfaction with sentence
limitation). But see United States v. Moore, 637 F.2d 1194, 1196 n.2
(8th Ccir. 1981) (1974 congressional amendments to F.R.C.P. 11 greatly
increased scope of discretion, obviating requirement for judge to ar-
ticulate his reasons).

33. United States v. Moglia, 3 M.J. 216, 218 {(CMA 1977); United States
v, Johnson, 1 M.J. 36, 38 ((MA 1975). Govermment counsel must be attuned
to their duty to disclose evidence essential to the accused's intelligent
decision to enter a plea of guilty. See Fambo v. Smith, 433 F.Supp. 590,
598-99 (D.C.W.D.N.Y. 1977), aff'd, 565 F.2d 233 (24 Cir. 1977).

34. The Rule regquires that the trial Jjudge imquire into the providence
of the plea and the fairness of the plea agreement. Rule 11(f) provides
that "the court should not enter a judgment upon such plea without making
suwch inquiry as shall satisfy it that there is a factual basis for the
plea."

35. The federal courts have generally required same factual corrobora-
tion beyond the accused's admission of guilt. See Mack v. United States,
635 F.2d 20 (1lst Cir. 1980). It has been suggested that the acceptance
of a guilty plea offered by an accused who protests his innocence fails
to satisfy the constitutional requirement tha the plea be knowing and
voluntary, absent a finding of some factual basis to support that plea.
Willett v. State of Georgia, 608 F.2d 538, 540 (5th Cir.

1979).
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incarceration of an innocent defendant, as well as appellate litigation
challenging that plea.36

The societal interest in insuring the stability of the legal system
is insufficient to Jus'c_tfy the rejection of a proffered plea. In Umted
States v. Clevenger, 37 the Army Court of Mllltary Review rebuked a judi-
cial policy of discouraging quilty pleas in absence without leave cases,
which the military judge viewed as rife with potential for reversal on
appeal. 38 The Clevenger opinion supports the conclusion that the military
judge cannot summarily reject the plea of an individual who makes an e—
quivocal statement suggesting factual innocence or a potential defense: 32

36. One circuit has proposed that the trial judge should accept the
plea if there exists significant evidence supporting it. See Griffin
v. United States, 405 F.2d 1378, 1380 (D.C. Cir. 1968); United States
ve. McCoy, 363 F.2d 306, 308 (D.C. Cir. 1966). Other circuits have
rejected this proposal and adopted a "sound discretion" standard. See
United States v. O'Brien, 601 F.2d 1067, 1070 (9th Cir. 1979); United
States v. Bettelyoun, 503 F.2d 1333 (8th Cir. 1974); United States v.
Bednarski, 445 F.2d 364, 365-66 (lst Cir. 1971). The federal judge may
reject an overly lenient agreement as failing to protect the public in—~
terest in adequate punishment. See United States v. Adams, 634 F.2d4
830, 835 (5th Cir. 1981) (discretion in accepting plea bargain same as
that in sentencing). One circuit has reversed a trial Jjudge for reject-
ing a plea to a lesser offense which would have limited the maximum im-
posable sentence. United States v. Ammindown, supra note 26.

37. United States v. Clevenger, supra note 5.

38. The facts presented a "sham" plea of not guilty, whereby the military
judge would limit the sentence actually imposed to the sentence provided
in the pretrial agreement. Id. at 896-97. See also United States v.
Beardon, supra note 5.

39. Tesler, supra note 4, at 41. The facts in United States v. Dunbar,
20 USQMA 478, 43 (MR 318 (1971), typify the equivocal plea. The accused
responded that he "guessed" he was in fact quilty while a stipulation of
fact conflicted with information elicited during the providence inquiry.
A plea is provident where the individual has no independent recollec—
tion of the events but is satisfied with the evidence. United States v.
Butler, 20 USCMA 247, 43 CMR 87 (1971). This case law constitutes the
closest approximation of an Alford plea, see United States v. Alford,

supra note 6.
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the military judge must instead make every effort to resolve these incon-
sistencies.

To grant the military judge broad discretion to reject the plea
would be to imbalance the entire military Jjustice system. A sentence far
exceeding his pretrial agreement would embitter the accused and undermine
his potential for rehabilitation.40 The perfunctory rejection of the
plea threatens to usuwrp the convening authority's responsibility to
negotiate the pretrial agreement.4l Rejection of the plea also implies
that the defense oounsel failed to properly acquaint himself with the
facts of the case.4? Finally, any broad discretion deters the defense
counsel's inclination to admit evidence in extenuation and mitigation.

40. The military judge must be attuned to the diminished rehabilitative
prospects resulting fram the accused's perception that the sentence com-
ponent exceeding the pretrial agreement represents a punishment for dis-
rupting the plea procedure. See Note, Restructuring the Plea Bargain,
82 Yale L.J. 286, 308 n. 74, 75 (1972). It is inherently inequitable
to penalize a layman for equivocal statements which manifest an ignorance
for the constructs defining legal guilt. Cf. Rinehart v. Brewer, 561 F.2d
126, 132 (8th Cir. 1977) (plea improvident; need for counsel to follow-up
his initial advice to ensure that 15-yearold actually urderstood). No
case law has addressed counsel incompetence which was so abysmally in-
adequate that the appellant was unable to conduct an informed discussion
with the judge as to providence.

41. See United States v. Caruth, 6 M.J. 184, 186 (QMA 1979). When the
accused has entered pleas of guilty to all offenses, rejection of a plea
to one offense impedes the preference for a unitary sentence in para.
76, MM, 1969. United States v. Kazena, 11 M.J. 28, 31 (QA 198l1) (par-
tial pretrial agreements disfavored).

42, See note 33, supra, and accampanying text. The accused's campe-
tence, rather than ocounsel failure, is a far more prevelant cause of
appellate reversal. See notes 43 and 56, infra. The Army Court of
Military Review noted:

It may well happen, as here, that
an accused will fail to recall, or have
a somewhat different recollection of words
alleged to have been uttered in a quarrel
or affray, especially if he had been drink-
ing. Nevertheless, if it appears that other
(Continued)
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Rather than safequarding the accused from an improvident plea, any
policy favoring the perfunctory rejection of a plea following an equi-~
vocal statement during the providence inquiry would subvert the policies
underlying paragraph 70b of the Manual ard United States v. Care.43 The

42. (Contined)

credible witnesses will testify to facts
establishing his guilt, it may be futile
to contest the issue. Here, the accused
was apparently not convinced, in his own
mind, that he had made the remark attri-
buted to him; but the superior non-com-
missioned officer would so testify. Under
this condition, we think that the accused
was properly advised to plead guilty to
this specification, along with the others
in consideration for the agreed maximum
sentence.

The law officer, in questioning the
accused should have developed whether the
accused understood the meaning and effect
of his plea, and if that was established,
should have let it stand. We find nothing
to support the law officer's hasty conclu-
sion that the accused was "not properly
advised", and feel that such an imputation
of incampetence or lack of diligence to
the defense counsel was wholly urwarranted,

United States v. Skinner, supra note 5, at 429.

43. See, e.g., United States v. Hoaglin, 10 M.J. 769 (NOMR 1981), citing
United States v. Kraffa, 9 M.J. 643, 644-645 (NCMR 1930) cert. of review
filed, 9 M.J. 126 (1980) (rote compliance inadequate; military judge
should pursue "meaningful” dialogue). Cf. TUnited States v. Skinner,
supra note 5, at 429 (ABR 1957). The issue of the accused's competence
arises when the accused makes equivocal statements despite being ocoun-
seled by an attormey who is obligated to ensure that the plea accords
with the facts. The great weight of authority holds that an intelligent
plea of gquilty requires no higher standard of competence than that re-
quired to stand trial. See United States v. Rowe, 638 F.2d 1100 (7th
(Continued)
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providence inquiry serves to legitimate the plea by fostering full dis-
closure on the record. Every effort must be made to insure that the
accused speaks freely and openly.44 An inevitable result of the ac-
cused's natural proclivity to rationalize his conduct, 4> equivocal state—
ments are the price paid for free and open discourse with the military
judge. Deeming a plea improvident on the basis of these equivocal state-
ments would only encourage ‘“canned answers" to ‘“"canned questions."46

From the most fundamental perspective, the plea inquiry protects the
court fram unwitting participation in the fraud which results when a be-
nighted or coerced defendant surrenders his right to trial by jury.47

43. (Continued)

Cir. 1981) and cases cited therein. The accused's disjointed statements
.or disruptive behavior may in conjunction with other factors warrant a
rehearing if the judge fails to imguire into the accused's campetence.
Close scrutiny is particularly apposite in the military; bizarre or ob-
tuse behavior may suggest an insanity defense or a potential jurisdic-
tional issue stemming fram lack of contractual capacity. See United
States v. Brown, M 439431 (ACMR 12 Mar. 198l1) (unpub.) (post-trial evi-
dence of schizophrenia diagnosed prior to, and contimuing during, en-
listment; rehearing ordered as to insanity and jurisdictional defenses).

44, See e.g., United States v. Simpson, 17 USQMA 44, -46, 37 CMR 308,
310 (1967 disfavoring perjury prosecution for misstatements during
providence inquiry); United States v. Richardson, 6 M.J. 654, 655 (NCMR
1978) (improper use during sentencing of information elicited during
providence inquiry). The collateral ramifications of perfunctory rejec-
tion of pleas are frightening in the military system. Aware that mili-
tary counsel are obligated to present the actual facts in the plea in-
quiry, military accused may present a hypothetical fact scenario to
counsel.

45. United States v. Wright, 6 USCMA 186, 190, 19 CMR 312, 316 (1955);
United States v. Navedo, 516 F.2d 293, 299-300 (24 Cir. 1975) (Kaufmann,
J., dissenting).

46. People v. Wolf, 389 Mich. 398, 208 N.W.2d 457, 465 (1973).

47. E.d., United States v. Clevenger, supra note 5.
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Absent egregious circumstances,48 rejection of the plea will only expose
" the accused tO a greater sentence without advancing either societal due
process interests or the needs of the prosecution.

A Proposed Resolution of Equivocal Pleas

One court has noted that preoccupation with the perceived need to
satisfy the technical regquirements of the providence inguiry has stymied
defense efforts to preserve a plea when the military Jjudge encounters an
acaused's equivocal statements.4? This distraction fram substantive is-
sues may also induce the judiciary to adhere to a stilted, ritualistic

48. Some factors alerting a trial judge to the improvidence of a plea
are: (1) a disparity between the defense and government summary of the
facts; (2) an incorrect charge on the face of the indictment; and (3)
evidence of inadequate representation by counsel. People v. Francis, 38
N.Y.2d 150, 341 N.E.2d 540 (Ct. App. NY 1975) (trial judge's discretion
is not absolute and is conditioned by circumstances of each case).
Not content with the Supremne Court's circumscribed definition of an
improvident quilty plea, cammentators have advocated inquiry to (and
more thorough supervision of) counsel as a vehicle to insure the
accuracy of the accused's admission of factual guilt and the counsel's
decisions as to legal defenses. E.g., Schwarzer, Dealing With Incom-
petent Counsel - The Trial Judge's Role, 93 Harv.L. Rev. 633 (1980);
white, A Proposal for Reform of the Plea Bargaining Process, 119 U.Pa. L.
Rev. 439 (1971). Harshly criticizing the Court's decisions, one author
has found the broad waiver principle applied in guilty pleas to be an
anamly in constitutional jurisprudence. The guilty plea process is
intrinsically involuntary, analogized to a loaded gun pointed at the
accused's head. Counsel serves merely to explain the operation of the
gun, while appellate courts sub silentio view allegations of ineffective
assistance of counsel as arguments ad haminem lodged against fellow
attorneys. The author concluded with the "hope that a bolder Supreme
Court will someday tire of elaborate rationalization for a lawless
regime and will rule that principles of constitutional fairness extend
even to guilty plea cases." Alschuler, The Supreme Court, the Defense
and the Guilty Plea, 47 Univ. Col. L. Rev. 1, 71 (1975).

49, United States v. McCann, 11 M.J. 506, 508 n.1 (NCMR 198l1). Rather
than subjecting a client to the unnecessarily tedious inquiry, counsel
should prepare a 3 or 4 line statement, admitting the necessary elements,
which the accused could read to set the foundation for a focused inquiry.
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providence inquiry. Compliance with a checklist of mandated inquiries is
alone insufficient, as the Care and related i iries provide merely a
framework fostering a thematic, probing inquiry.’® The recent case law
adopting a liberalized standard of review in gquilty plea cases should
provide a breath of fresh air at the trial forum. These opinions err—
courage the military judge to engage in a searching inquiry without the
fear that one question beyord the procedural minimm will render the
plea improvident.>l

This flexibility will enable the military judge to fulfill his af-
firmative duty to preserve the plea. Hidghly circumscribing the military
judge's discretion to reject a plea of guilty seemingly places him in an
untenable position. Extended exposure to the accused's representations
during the providence inquiry of a rejected plea creates the appearance
of judicial impropriety if the mili judge - continues to preside over
the case after the plea is rejected, and the issue of recusal will
only compound a possible appellate issue arising from a potential abuse
of discretion in rejecting the plea.>3

50. A review of records suggests that, in satisfying the 1litany of
procedural "trees", the military judge has lost sight of the substantive
“forest." In United States v. Parker, supra note 14, the plea was im-
provident because the trial judge failed to place the accused's state-
ments in context and discern the defense of duress.

51. United States v. Davenport, 9 M.J. 364, 367 (QMA 1980), equally
fosters stability of litigation. The military judge's inquiry will
determine the providence of a plea. The accused's out-of-court state-
ments are irrelevant to appellate review.

52. See United States v. Bradley, 7 M.J. 332 (OMA 1979). The facts of
United States v. Shackleford, 2 M.J. 17, 23 (CMA 1976), demonstrate that
"unforeseen risks" render it inadvisable for the military judge to remain
on the case even if the accused elects trial on the merits before members.

53. To preserve the issue for appellate review, the defense counsel, when
confronted with a judge's rejection of a plea, should state his reasons
supporting acceptance of the plea. See note 32, infra. This disclosure
by defense counsel would seemingly mandate recusal. The Army Court of
Military Review cautioned in dicta that waiver would apply if the defense
counsel failed to renew the pleas or raise an "appropriate motion" before
the second judge. United States v. Reese, supra rote 5. One author has
suggested a pre-sentencing motion to limit the sentence to the terms of
the pretrial agreement. Tesler, supra note 4 at 27 n. 42.
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As a solution to this problem, the milita judge could require
the prosecution to present its prima facie case. This recamnendation
is particularly appropriate when the accused has entered pleas of not
guilty to several specifications which are factually interrelated with
specifications to which he pled quilty. 55 Confronted with this infor-
mation, an accused may well withdraw his equivocal statements and readily
convince the military judge that he is in fact guilty.>6

Conclusion

Any broad discretion to reject a plea of guilty would undemine the
integrity of the military justice system and, in particular, subvert the
providence inquiry. An arbitrary foreclosure of the providence inguiry
following an accused's equivocal statement stifles the very candor the
inmuiry must foster to insure voluntary and intelligent pleas. Rather
than rejecting the plea, the military Jjudge should request that the
goverment present its evidence to demonstrate the accused's factual
guilt. Similarly, the defense counsel should vigorously delineate the

54. One federal judge has suggested that asking the govermment, "what
evidence would you present," would reduce the accused's proclivity to
minimize his guilt. United States v. Navedo, supra note 45 at 299-300
(Kaufmann, J., dissenting). _(_:£ United States v. O'Brien, 601 F.2d
1067, 1070 (9th Cir. 1979).

55. United States v. Napper, 7 M.J. 596 (NCMR 1979), t. denied, 7
M.J. 266 (CMA 1979); United States v. Grotho, 2 M.J. 1104 (CGOMR 1973).
Courts in other jurisdictions regularly rely on information fram both
counsel to corroborate the accused's statements. United States v.
Herzog, 644 F.2d 713, 715 (8th Cir. 1981) (all available evidence ex-
amined). The Advisory Camittee for F.R.C.P. 11 expressly suggested
that the trial Jjudge consult these supplemental sources. See United
States v. Navedo, supra note 45 at 298 n.10. Cf. United States v. Lay,
supra note 17, at 685 n.2 (Fulton S.J., concurring in result).

56. The issue of a judicially coerced plea would arise only if the
military judge oversteps his impartial role by expressly advising the
accused of the hopelessness of the defense evidence and the harshness
of the sentence which would be imposed absent a plea bargain., People v.
Davis, 54 A.D. 913, 387 N.Y.S.2d 909, 911 (N.Y. Sup. Ct. 1976). One
militaxy case has ordered a rehearing as a result of an allegation of
egregious counsel coercion, see United States v. Zuis, 49 OMR 159 (ACMR
1969).
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factors which dispel more than a mere possibility of innocence. Such a
procedure is essential to appellate scrutiny of the military judge's de-
cision to accept the plea. The procedure addresses the trial judiciary's
disquieting fear that the precepts governing appellate review of guilty
pleas constitute a balancing of campeting societal interests, as to which
the Supreme Court has championed stability of litigation and abandoned
the acaused to a seemingly insurmountable hurdle of establishing ineffec-
tive assistance of counsel.>’ Recent case law disspelling the perception
of a quilty plea "gauntlet" implicitly encourages this trial forum
colloquy that reason requires before the guilty plea can be satisfactorily
and realistically deemed ". . . a break in the chain of events which has
preceded it in the criminal process.“58 Recognition of the acaused's
natural proclivity to minimize his guilt requires no less. No counter-
vailing interest requires that equivocal and evasive statements as to
factual gquilt abruptly and perfunctorily entail the loss of a pretrial
agreeament to an accused, whose presumptively campetent counsel had been
convinced of the accused's factual guilt ard the disutility of asserting
legal innocence.

57. See note 48, infra.

58. Tollett v. Henderson, supra note 18.
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SENTENCING ARGUMENTS: DEFINING THE LIMITS OF ADVOCACY

by Captain Guy J. Ferrante?*

The sentencing phase of a guilty plea
ease 1s cructally important: the defense
counsel must not only present favorable
evidence and arguments on behalf of his
client, but also insure that the trial
counsel remains within the bounds of the
law in presenting the government's case.
In this article, Captain Ferrante focus-
es on prosecutortial sentencing arguments
and catalogues the errors that appellate
courts have found prejudicial. He sug-
gests that trial defense counsel raise
timely objections to these recurring
errors in order to secure curative in-
structions or preserve the issue for
appeal.

Although every trial defense counsel's primary goal is to secure
an acquittal for his client, if this effort proves unsuccessful he must
remarper that the court-martial "does not end with the verdict,” and
instead continues until "the sentence has been finally adjudged."l
Zealous representation of the client should therefore continue through-
out the sentencing phase of the trial. During the course of the pre-
sentencing hearing, it is the defense counsel's duty and obligation --
and it is a crucially important one -- to insure that the trial counsel
does not exceed the permissible limits of advocacy. The trial counsel's
duty is to prosecute, and while "he may strike hard blows, he is not at
liberty to strike foul ones."2 In making his sentencing arguments,

*Captain Ferrante, an action attorney at the Defense Appellate
Division, received a B.A. degree in political science from the
University of Pennsylvantia and a J.D. degree from American
University.

1. United States v. Olson, 7 USCMA 242, 244, 22 CMR 32, 34 (1956).

2. Berger v. United States, 295 U.S. 78, 88 (1935); see generally, ABA
Standards, The Prosecutorial Function §§5.8, and 5.9 (1971).
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the trial ocounsel is granted reasonable latitude. In this respect, he
"may make reasonable camment on the evidence and may draw such_inferences
from the testimony as will support his theory of the case."3 In sum,
"it is as much his duty to refrain from improper methods calculated to
produce a wrongful conviction as it is to use every legitimate means to
bring about a just one."4

Preserving the Record

The importance of timely and specific objections to improper trial
counsel arguments is reflected in the landmark case of United States v.
Lania, where the Court of Military Appeals warned that "defense counsel
should be alert to object and seek cautionary instructions if they per-
ceive a risk that the court meambers are being diverted . . . fram their
duty to fit the punishment not only to the crime but also to the particu-
lar offerder."> Appellate courts treat cases where there was no objection
to improper arguments in three ways. First, sane courts find the lack of
defense objection to be a "persuasive inducement to conclude that the
argunent was appropriate and proper."® Second, an argument may be deemed
harmless on the ground that defense counsel's failure to object indicated
that the argument had a minimal impact on the court members. Finally, a
nunber of courts have held that the failure to object waives the issue on
appeal unless the trial counsel's argument is so flagrant or egregious
that it triggers the military judge's sua sponte duty to interrupt and
present curative instructions.8 1In the vast majority of cases involving

3. Paragraph 72b, Manual for Courts-Martial, United States, 1969 (Revised
edition) [hereinafter cited as MCM, 1969].

4. Berger v. United States, supra note 2.
5. United States v. Lania, 9 M.J. 100, 104 (CMA 1980).

6. United States v. Carmans, 9 M.J. 616, 620 (ACMR 1980). See also
United States v. Ryan, 21 USOMA 9, 44 OMR 63 (1971).

7. See United States v. Eck, 10 M.J. 501 (AFCMR 1980); United States
v. Arnold, 6 M.J. 520 (AQMR 1978) pet. denied, 6 M.J. 151 (MA 1978);
United States v. Albrecht, 4 M.J. 573 (AOMR 1977); United States wv.
Spence, 3 M.J. 831 (AFCQMR 1977), pet. denied, 4 M.J. 139 (QR 1977).

8. See United States v. Doctor, 7 USCMA 126, 21 CMR 252 (1956); United
States v. Williams, 8 M.J. 826 (AFOMR 1980); United States v. Tanksley,
7 M.J. 573 (ACMR 1979), aff'd, 10 M.J. 180 (MA 1980); United States
v. Moore, 6 M.J., 661 (AFOMR 1978), . denied, 6 M.J. 199 (MA 1979);
United States v. Herrington, 2 M.J. 807 (ACMR 1976).
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improper trial counsel arguments, therefore, an accused will be denied
meaningful appellate relief if his defense counsel does not object. On
the other hand, defense counsel will preserve the record by properly
objecting, and may obtain meaningful immediate relief in the form of a
curative instuction or a warning from the military Jjudge.

Catalogue of Improprieties

General Deterrence

The propriety of stressing general deterrence as a sentencing
consideration has long been the subject of appellate review. In some
early cases, general deterrence arguments were considered improper since
that factor was:

included within the maximum punishment prescribed by
law, but not as a separate aggravating circumstance
that justifies an increase in punishment beyond what
would be a just sentence for the individual accused
determined on the basis of the evidence before the
court., 2

That view was based on United States v. Mamaluy,l0 in which the Court
of Military Appeals reasoned that:

accused persons are not robots to be sentenced
by fixed formulae but rather, they are offenders
who should be given individualized consideration
on punishment [.] There is no real value in
reciting generalities to courts-martial. They
should operate on facts, and instructions should
be tailored [.] [T]he difficulty with these
instructions is that they pose theories which
are not supported by testimony and which operate
as a one way street against the accused.ll

9. United States v. Mosely, 1 M.J. 350, 351 (CMA 1976). See also United
States v. Upton, 9 M.J. 586 (AFCMR 1980); United States v. Moore, 1 M.J.
865 (AFCMR 1976) (trial counsel may not cite general deterence as aggra-
vating factor justifying additional penalty).

10. 10 UscMA 102, 27 CMR 176 (1959).

11. Id. at 106-107, 27 (MR at 180-8l1.
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In United States v. Lania, however, the Court held that general
deterrence is relevant to sentencing.l? Further, the trial counsel may
refer to society's interest in general deterrence if, as a whole, it
does not appear that he is urging consideration of that factor to the
exclusion of all others: the argunent must also invite consideration
of other sentencing factors.!3 In United States v. Geidl, the Court
of Military Appeals recently found that a trial oounsel's repeated
references to general deterrence were "on the borderline of propriety,"
and noted that "[elntreaties that court merbers impose the maximum sen—
tence are quite susceptible to an interpretation that the goverrment is
inviting a reliance on deterrence to the exclusion of other factors."l4

Citation of Authorities

In their sentencing arguments, "neither counsel may cite 1legal
authorities or the facts of other cases."l® Court members must reach
their decisions on the basis of properly admitted evidence and the
military judge's instructions. Outside influences from legal author-
ities are improper, confusing, and irrelevant to sentencing.l® Militarg
courts have cordemned references to specific provisions of the Manuall
such as discussions of the elements of proof;18 likewise, memnbers may

12, See United States v. Lania, supra note 5.
13. See United States v. Geidl, 10 M.J. 168 (CMA 1981); United States
V. Smith, 9 M.J. 187 (CMA 1980); United States v. Thompson, 9 M.J. 166

(CMA 1980); United States v. Lania, supra note 5; United States v.
Upton, supra note 9.

14. United States v. Geidl, supra note 13, at 169 (citation cmitted).
15. Paragraph 72b, MM, 1969.

16. See United States v. Johnson, 9 USCMA 178, 25 CMR 440 (1958); United
States v. Rinehart, 8 USMA 402, 24 MR 212 (1957); United States v,
Yelverton, 8 USCMA 424, 24 CMR 234 (1957).

17. See United States v. Rinehart, supra note 16; United States v.
Crosley, 25 CMR 498 (ABR 1957).

18. See United States v. Spruill, 23 CMR 485 (ABR 1956).
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not possess copies of the Manuall® during their deliberations. The
restriction on the use of legal authorities also embraces references to
specific reported cases20 and "official" technical manuals.?l Finally,
military appellate courts have consistently held that it is improper
for trial counsel to argue the facts of another case,22 or the conclu-
siveness of a co-accused's acquittal.23 Because other cases involve
extraneous facts and have nothing to do with the offense in question or
the appropriateness of a sentence, the trial counsel may not suggest
that the facts or sentence in another case should be considered.24

Misstatements of Law and Fact

As an officer of the court, the trial counsel has a duty and re-
sponsibility to ensure that his statements to the court merbers are
accurate. As the government representative, much emphasis is placed
on what the prosecutor says; accordingly, defense counsel should be
alert for misstatements of the law.2® This problem often arises with
references to the maximum imposable sentence. For example, the trial

19, See United States v. Wilson, 25 CMR 788 (AFBR 1957); United States
v. Smith, 24 CMR 812 (AFBR 1957).

20. See United States v, McCauley, 9 USCMA 65, 25 MR 327 (1958).

21. See United States v. Allen, 11 USCMA 539, 29 OMR 355 (1960).
22. See United States v. Bowie, 9 USCMA 228, 26 CMR 8 (1958); United
States v. Rogers, 17 (MR 883 (AFBR 1954).

23. See United States v. Beirne, 22 CMR 620 (ABR 1956).
24. See United States v. King, 12 USQMA 71, 30 QMR 71 (1960).

25. See United States v. Johnson, 1 M.J. 213 (CMA 1975) (not quilty
plea as matter in aggravation); United States v. Cox, 9 USQMA 275, 26
CMR 55 (1958) (misstatement of law); United States v. Vasquez, 9 M.J.
517 (AFCMR 1980) (gquilt of one offense raises inference of guilt of
another); United States v. Goheen, 32 MR 837 (AFBR 1962) (incorrect
statement of burden of proof); United States v. Abernathy, 24 CMR 765
(AFBR 1957) (erroneous theory of law); United States v. Powell, 17 CMR
483 (NBR 1954).
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counsel may not inform the members that the maximum imposable punishment
exceeds a special court-martial's jurisdictional limit.26

Arguing Facts Not in Evidence

The trial counsel may not "state in an argument any matter of fact as to
which there has been no evidence,"27 although he "may make a reasonable
cament on the evidence and may draw such inferences fram the testimony
as will support his theory of the case."?8 The rule set forth by
appellate military courts is that arguments must be based on the evidence
introduced at trial, comments on contemporary history or common knowledge
within the cammunity, and reasonable inferences therefrom which do not
exceed the bounds of fair comment.22 Arguments which transgress these
boundaries are_improper because they amount to unsworn testimony by the
trial counsel.3

Interpretation of Evidence

The most serious type of improper argument by trial counsel is one
which has no basis in properly adduced evidence. Appellate courts have
found error where the trial counsel alleged that the accused is a psy-
chopathic liar;3l relied on a fictional novel to illustrate how same
defense attorneys encourage witnesses to fabricate defenses; 32 asserted

26. See United States v. Crutcher, 11 USCMA 483, 29 CMR 299 (1960);
United States v. Green, 11 USCMA 478, 29 (MR 294 (1960); United States
v. Capps, 1 M.J. 1184 (AFCMR 1976). :

27. Paragraph 72b, MM, 1969.

28. I1d.

29. See United States v. Long, 17 USCMA 328, 38 CMR 121 (1967); United
States v. Edk, supra, note 7; United States v. Diaz, 9 M.J. 691 (NOMR
1980); United States v. Campbell, 8 M.J. 348 (OGCMR 1980); United States
v. Young, 8 M.J. 676 (ACMR 1980), pet. denied, 9 M.J. 15 (VA 1980).

30. See United States v. Mills, 7 M.J. 664 (ACMR 1979); United States
v. Williamson, 17 CMR 507 (NBR 1954).

31. See United States v. Doctor, supra note 8.

32, See United States v. Allen, 11 US(MA 539, 29 MR 355 (1960).
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that the Army has encountered more disciplinary problems with young E-5's
than any other group; 33 referred to what a witness' testimony would have
been had he been called to the stand;34 discussed punishments which would
have been available in other jurisdictions-35 ard characterized the ac—
cused's behavior in Vietnam as cowardly.3® A similar problem arises if
the trial counsel's argument contains unreasonable inferences drawn from
the evidence. Thus, in United States v. Young37 the evidence established
that the accused sold certain drugs, and the trial counsel described him
as a "pusher." The Army Court of Military Review held that it was un
reasonable to infer that the accused was engaged in the omn-going business
of selling drugs.38

Because references to witnesses who were not called to testify ne-
cessarily entail camments on facts not in evidence, the Court of Mili-
tary Appeals has held that counsel should avoid suggesting that other
witnesses could have been called.3% Thus, in United States v. Tawes,‘l'O
the Army Court of Military Review held that the trial counsel impermis-—
sibly stated that he could have called more witnesses to substantiate
the testimony actually presented. Such statements render the trial
counsel a witness and serve to wrongly corroborate the other witnesses'
testimony. Nor should counsel rely upon evidence for a purpose other

33. See United States v. Adkinson, 40 CMR 341 (ABR 1968).

34. See United States v. Shows, 5 M.J. 892 (AFCMR 1978).

35. See United States v. Davis, 47 CMR 50 (ACMR 1973).

36. See United States v. Pendergrass, 17 USCMA 391, 38 MR 189 (1968).
37. United States v. Young, supra note 29.

38. See also United States v. Collins, 3 M.J. 518 (AFCMR 1977), aff'd
6 M.J. 256 (CMA 1979) (prosecutor erred in arguing that accused violated
"special trust" by selling drugs while working as security officer);
United States v. Lewis, 7 M.J. 958 (AFCMR 1979).

39. See United States v. Tackett, 16 USCMA 226, 36 CMR 382 (1966).

40. 49 OMR 590 (ACMR 1974).
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than that for which it was admitted. In United States v. Salisbury,4l
evidence was admitted for the limited purpose of rebutting the accused's
defense. Later, the trial counsel improperly referred to it in an ef-
fort to prove that the accused cammitted the crime. This issue arises
frequently with respect to conditionally admitted evidence. 1In United
States v. Porter,43 evidence was admitted by the military Jjudge on the
condition that the prosecutor eventually connect it to the accused. The
prosecutor never connected the evidence, so it was never properly ad-
mitted. The Court of Military Appeals held that prosecutorial arguments
based on that evidence were improper.

References to Other Misconduct

Evidence of uncharged misconduct may not be considered for sentenc-
ing purposes unless it is properly introduced before findings or admitted
during the pre-sentencing proceedings.4® As a result, trial counsel may
not associate the accused with other offenses if there is_no relevant
evidence to that effect.4® 1In United States v. Edwards,4’ the court
held that the trial counsel erred by referring to an offense as to which

41, 50 CMR 175 (AOMR 1975), rev'd on other grounds, 7 M.J. 425 (CMA
1979).

42, See also United States v. Collins, supra note 38; United States
v. Young, supra note 29; United States v. Lewis, supra note 38.

43, 10 USCMA 427, 27 CMR 501 (1959).
44. 1Id. at 431, 27 MR at 504.

45. See United States v. Poinsett, 3 M.J. 697 (AFCMR 1977), pet.
denied, 3 M.J. 483 (1977).

46. See United States v. Long, supra note 29; United States v. Sitton,
4 M.J. 726 (AFCMR 1977); pet. denied, 5 M.J. 394 (A 1978); United
States v. Abernathy, supra note 25.

47. 39 OMR 952 (ABR 1968).

275


http:effect.46
http:improper.44
http:crime.42

a finding of not gquilty had been entered. In United States v. Baker,48
the court condemned an argument based on a prior offense involving moral
turpitude.

Convening Authority and Command Influences

The trial counsel may not "bring to the attention of the court any
intimation of the views of the convening authority . . . with respect to
« «» « an appropriate sentence, "49  since references to his desires
improperly impinge upon the court members' discretion.’0 Nor may the
trial counsel argue that a severe sentence is warranted because the
convening authority ordered a general court-martial®l or effectively
reduced the punishment by convening a special rather than a general
court-martial.?? In United States v. Ruse,?3 the court held that the
trial counsel erronecusly argued that because the members represented
the convening authority, they should punish the accused in order to set
an example for prospective offenders.

48. 34 CMR 833 (AFBR 1963). See also United States v. Andrades, 4 M.J.
558 (AQMR 1977) (attempted introduction of alleged prior act of miscon—
duct); United States v. Abner, 27 CMR 805 (ABR 1958) (appeal to members
to consider offense of which accused was acquitted); United States v.
Beneke, 22 CMR 919 (AFBR 1956) (implication that accused's prior convic-
tion may have been for more offenses than reflected in record).

49. Paragraph 44g(1), MCM, 1969.

50. See United States v. Lackey, 8 USCMA 718, 25 CMR 222 (1958); United
States v. Olson, supra note 2; United States v. Higdon, 2 M.J. 445 (AQMR
1975).

51. See United States v, Daley, 35 CMR 718 (ABR 1964).

52. See United States v. Crutcher, supra note 26; United States wv.
Carpenter, 11 USCMA 418, 29 CMR 234 (1960).

53, 22 MR 612 (ABR 1956).
54. See United States v. Estrada, 7 USCMA 635, 23 CMR 299 (1957); United

States v. Fowle, 7 USOMA 349, 22 CMR 139 (1956); United States v. Cumnins,
24 CMR 861 (AFBR 1957).
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Appellate courts view external command influences in the same light
as references to the convening authority. Trial counsel may not in-
corporate such considerations in their argument because they exceed the
proper scope of the court members' deliberations.?* Thus, courts have
have held that references to command policies or directives concerning
certain offenses;®> comments that a record of the adjudged sentence
would be posted on the command bulletin board;>6 arquments incorporat-
ing a comand policy in regard to troublemakers in certain ranks;
and pleas to support national efforts to eliminate drug traffic®3 are

improper.

Placing Members in Position of Vietim or Relative

An accused is entitled to have his sentence determined by court
merbers who are impartial to the outcome of the case. When the triers
of fact are asked to consider the effects of the offense on the victim,
their impartiality is undermined. Consequently, arguments which ad-
vocate such camparisons are improper,s’9 as are suggestions that members
consider what it would be like if they or a close relative had been
victimized by the accused.

Comments on Military-Civilian Relations

The trial counsel may not appeal to a court-martial to predicate its
verdict upon the "probable effect of its action on relations between the
military and the civilian community [.1"60 The Court of Military Appeals
has condemed such references, observing that "proper punishment should
be determined on the basis of the nature and seriousness of the offense

55. See United States v. Estrada, supra mote 54; United States v.
Fowle, supra note 54.

56. Id.

57. See United States v. Leggio, 12 USCMA 8, 30 CMR 8 (1960).

58. See United States v. Spence, supra note 7.

59. See United States v. Shamberger, 1 M.J. 377 (OMA 1976); United
States v. Wood, 18 USCMA 291, 40 @R 3 (1969), overruled in part, 1 M.Jd.

377 (CMA 1976); United States v. Moore, supra, note 8; United States v.
Poteet, 50 MR 73 (NOMR 1975).

60. United Sates v. Cook, 11 USCMA 99, 103, 28 CMR 323, 327 (1959).
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of proof."6l Accordingly, appellate military courts discountenance at-
tempts by the trial counsel to base all or part of his argument on the
effect of the offense or the sentence on the relationship between the
military and civilian commnities.

Comments on Aeccused's Silence

If the accused asserts his constitutional right63 to remain silent,
the prosecutor "may not camment upon [his] failure . . . to take the
witness stand [or if] an accused is on trial for a number of offenses
and has testified to one or more of them only, no camment can be made
in his failure to testify as to the others"; nor may the prosecutor
"coment on the exercise by the accused of his rights under Article
31(b)."64 The Court of Military Appeals has. stated that the test is
"whether the language was manifestly intended or was of such character
that the triers of fact would naturally and necessarily take the pro-
secutor's remarks to be a comment on the failure of the accused to testi-
fy."65 This mandate has been applied where the trial counsel expressly
refers to the accused's decision to remain silent®® and where the mili-
tary judge fails to inform the accused of this right.67 The right to
remain silent, and the prohibition upon camments thereon, applies with
equal force to the court-martial's sentencing phase.58

6l. United States v. Mamaluy, supra note 10, at 107, 27 CMR at 18l.
62. See United States v. Boberg, 17 USCMA 401, 38 CMR 199 (1968); United
States v. Cook, supra note 60; United States v. Mamaluy, supra note 10;
United States v. Poteet, supra note 59; United States v. Baker, supra
note 48.

63. See United States v. Mills, 7 M.J 664 (ACMR 1977).

64. Paragraph 72b, MM, 1969.

65. United States v. Gordon, 14 USCMA 314, 34 CMR 94 (1963).

66. See United States v. Albrecht, supra note 7; United States v. Grissam,
1 M.J. 525 (AFCOMR 1975); United States v. Finchbaugh, 1 M.J. 1140 (NCMR
1977).

67. See United States v. Pern, 4 M.J. 879 (NCMR 1978).

68. See United States v. Mills, supra note 63; United States v. Gordon,
5 M.J. 653 (ACMR 178), pet. denied, 5 M.J. 361 (A 1978).
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More often than not, however, arguments which violate this rule do
so through subtle innuendoes rather than direct statements. Appellate
military courts have not been reluctant to look behind bare statements
in order to determine the argument's clear import. Indeed, a statement
that the govermnment's evidence is unrefuted constitutes commentary on
the accused's silence if he is the only person who could have refuted
it.69 Further, in United States v. Russell,70 the accused was tried
for carnal knowledge. The goverrment properly admitted an analysis of
semen fourd on the victim's clothing. The trial counsel then argued
that, even though there was an 85% chance that if the accused had sub-
mitted to a blood test it would have proven that the semen was not his,
he did not submit to a blood test. Trial counsel was suggesting that
the absence of the test was evidence of the accused's guilt. The Court
had little trouble in finding this to be an improper reference to the
accused's exercise of his constitutional rights. Arguments concerning
an accused's decision to make an unsworn statement are permissible if
the emphasis is on the weight to be accorded that statement.’l However,
caments that because the accused made an unsworn statement neither the
trial counsel rnor the members were able to cross—examine him are im-

proper. 72

Interjection of Personal Opinions

Generally, "[ilt is improper for [the trial ocounsel] to assert
before the court his personal belief [.]1"73 Such statements constitute

69. See United States v. Kees, 10 USCMA 285, 27 CMR 359 (1959); United
States v. Mills, supra note 63; United States v. Cazenave, 28 .CMR 536
(ABR 1959).

70. 15 USCMA 76, 35 CMR 48 (1964).

71. See United States v. Cain, 5 M.J. 844 (ACMR 1978).

72. See United States v. King, supra note 24; United States v. Murphy,
8 M.J. 611 (AFCMR 1979); pet. denied, 9 M.J. 55 (CMA 1980); United States
v. Lewis, 7 M.J. 958 (AFCMR 1979).

73. Paragraph 44b(1), MCM, 1969.
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inadmissble unsworn testimony which is not subject to cross—examina-
tion.74 In the vast majority of cases, therefore, the trial counsel
may not express his 5personal opinion as to the credibility of the ac-
cused or witnesses.’® In certain situations, appellate military courts
have found trial counsel arguments improper on the basis of form rather
than content. In United States v. Horn, 6 for example, the trial cournr
sel said "I think" no less than 28 times during his argument; the Court
of Military Appeals determined that such repetition amounted to an im-
proper expression of personal opinion.7

Inflammatory and Prejudictal Arguments

The Supreme Court has critized prosecutorial arguments which are
"undignified and intemperate [and] contain improper insinuations and
assertions calculated to mislead the jur.y.“78 The appellate military
courts have similarly held that the trial counsel may not:

use vituperative and denunciatory language, or
appeal to, or make reference to religious beliefs,
or other matters, where such language and appeal is
calculated only to unduly excite or arouse the emo-
tions, passions, and prejudice of the court to the
detriment of the accused.

74. See United States v. Horn, 9 M.J. 429 (CMA 1980); United States v.
Tanksley, supra note 8. 1In a limited number of circumstances, personal
beliefs may be asserted if they are "based solely on evidence introduced
ard the jury is not led to believe that there is other evidence, known
to the prosecutor but not introduced, justifying that belief." Henderson
v. United States, 218 F.2d 14 (6th Cir. 1955); United States v. Weller,
18 CMR 473 (AFBR 1954).

75. See United States v. Tanksley, supra note 8; United States v.
Reddick, 33 (MR 587 (ABR 1963). Samne examples include a statement that
there is no place in the Army for a person like the accused, see United
States v. Morgan, 40 OMR 583 (ABR 1968), or camments upon the character of
the accused, see United States v. Long, supra note 29.

76. 9 M.J. 429 (MA 1980).

77. See also United States v. Knickerbocker, 2 M.J. 128 (CMA 1977).
78. Berger v. United States, supra note 2, at 85.

79. United States v. Weller, supra note 74, at 478.
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An inconclusive line of cases, however, suggests that such inflamra—
tory and prejudicial arguments are not per se J_mproper.ao These cases
indicate that an apparently inflammatory argument may be proper if it
amounts to fair comment on evidence in the record. In light of this
authority, defense counsel must examine the types of arguments which
appellate military courts have found to be inflammatory, prejudicial,
or beyond the bounds of fair cammuent.

Many of the previously discussed improprieties, such as comnents
not based on the evidence cor attempts to place court members in the
place of the victim, are also inflamnatory. The most common type of
inflammatcry argument is a denunciatory reference to the accused. 1In
United States v. Nelson,8l the trial counsel compared the accused to
Adolph Hitler, an analogy which the Court of Military Appeals easily
identified as inflammatory. Other comments which courts have held to be
inflammatory include references to the socialist and marxist background
of the accused ard his family, 82 accusations that the accused was a
sexual pervert who should be incarcerated before he accosted one of
the court members' daughters,83 and characterizations of the accused
as a moral leper who needs to be put where moral lepers belonc_;.B4

Occasionally, an argument will be held inflammatory because of
references to other parties to the trial. In United States v. Beglq, 85
for example, the trial counsel appealed to the court members’' eamotions.
The accused was a noncamissioned officer. The trial counsel addressed
the noncammissioned officer merbers by name, and invited then to consider
how the accused had disgraced the noncamnissioned officer corps. Another
example of inflammatory argument arose when the trial counsel insinuated
that the defense counsel had made an unsworn statement on behalf of the

80. See United States v. Arnold, supra note 7: United States v. Fields,
40 CMR 396 (ABR 1968).

8l1. 1 M.J. 235 (cMA 1975).

82. See United States v. Garza, 20 USQMA 536, 43 QR 376 (1971).
83. See United States v. Jernigan, 13 QMR 396 (ABR 1953).

84. See United States v. Douglas, 13 CMR 529 (NBR 1953).

85. 38 CMR 488 (ABR 1966).
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accused with the hope of financial gain from the accused's $800,000
inheritance.86 Although there was evidence of an inheritance, the
statements exceeded the bounds of fair comment. When the trial courn-
sel exposes the mambers to anbarrassment or contempt 1if they do mot
return a stiff sentence, their potential emotional reaction renders the
argument inflarnratory.87 For example, the trial counsel may not assert
that the members are "“selfish, self-centered and are not fulfilling
[their] responsibility to . . . society or the Air Force"88 if the ad-
judged sentence does not include a discharge and confinement.

Prejudicial arguments, like inflammatory ones, usually are also
improper on other grounds. In United States v. Ryan, 89 the trial coun-
sel asserted that higher rarnking witnesses were more credible than their
subordinates. Although this is obviously improper and incorrect, the
prejudical impact stemmed from the fact that most of the higher ranking
witnesses had testified for the prosecution.90 Trial counsel may at-
tempt to unfairly influence the merbers by presenting irrelevant and
unnecessary argunents. In United States v. Simpson, 91 the trial counsel
urged the mambers to adjudge a dishonorable discharge by noting that a
bad-conduct discharge oould eventually be removed from the accused's
record administratively. Similarly, the trial counsel erred by intro-
ducing evidence of credit card theft in order to establish identity in
a court-martial for larceny of a wallet because the former was a much
more serious offense than that charged, and there was no issue of iderr—
tity.92 Finally, the trial counsel may not comment that the making and
uttering of checks was tantamount to stealing since that argument injects

86. United States v. Vogt, 30 CMR 746 (CGBR 1960).
87. See United States v. Poteet, supra note 59.
88. United States v. Wood, supra note 59, at 8.
89. United States v. Ryan, supra note 6.

9. See also United States v. Ruggiero, 1 M.J. 1089 (NCMR 1977), pet.
denied, 3 M.J. 117 (CMA 1977).

91. 10 UsCcMA 229, 27 CMR 303 (1959).
92. See United States v. Brown, 8 M.J. 749 (AFCMR 1980). Cf. Mil. R.

Evid. 403 (relevant evidence may be excluded if danger of unfair prejudice
exceeds probative value).
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an irrelevent specific intent into the court merbers' consideration and
ignores the fact that stealing is a much more serious offense.93

In United States v. Pinkney,?* the Court of Military Appeals held
that undue prejudice resulted from the trial counsel's reference to the
accused's request for an administrative discharge. Since such a request
is not incriminatory or an admission of gquilt, it should not have been
used against the accused. Similarly, since an accused has a right to
plead not guilty to a given offense, any comment to the effect that his
not guilty plea should be held against him improperly impeded his exercise
of that right.95 Finally, arguments based on evidence in the record can
still be considered prejudicial if the trial counsel oversteps the bounds
of fair comment. Thus, military appellate courts have found comments on
the accused's stupidityg6 or cowardice?? and argunents which focus on a
lack of pramotions during a 17-year career?3 to be improper.

Conclusion

In a court-martial with mertbers, the defense counsel can preserve
issues for appeal and insure that the accused's rights are fully pro-
tected at trial by making timely and specific objections to improper
prosecutorial arguments on sentencing. Absent a clear showing to the
contrary, a military judge, when presiding over a court-martial without
members, is presumed to base his decisions only on properly admitted
evidence.?? Military appellate courts have followed this ruling in
holding that prejudicial arglments,loo and those based on facts not

93. See United States v. Bethea, 3 M.J. 526 (AFCMR 1977).

94, 22 USCMA 595, 48 OMR 219 (1974).

95. See United States v. Johnson, 1 M.J. 213 (CMA 1975).

96. See United States v. Ortiz, 33 OMR 536 (ABR 1963).

97. See United States v. Brewer, 39 CMR 388 (ABR 1967).

98. See United States v. Larochelle, 41 MR 915 (AFBR 1969).

99. See United States v. Montgamery, 20 USCMA 35, 42 CMR 227 (1970).

100. See United States v. Moore, 1 M.J. 856 (AFCMR 1976).

283


http:right.95
http:offense.93

in evidence,10l are harmless when presented in trials before judge alone.
The defense counsel, however, should not assume that this gives free reign
to the prosecutor. By objecting to improprieties in all cases, the
defense counsel gives appellate counsel the opportunity to raise these
issues on appeal in an effort to change the law.

101. See United States v. Eck, supra note 7; United States v. Diaz, 9
M.J. 691 (NCMR 1980).
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SEARCH AND SEIZURE: A PRIMER

Part Five - Search Incident to Lawful Apprehension

The right of law enforcement officers to conduct warrantless
searches incident to lawful apprehensions is a long-recognized excep-
tion to the fourth amendment's warrant requirement.l The threshold
prerequisite for this type of search is a lawful apprehension,? and
the fruits of the search can never validate an otherwise unlawful
arrest.3 However, where the apprehension is lawful, no other Jjusti-
fication is needed to conduct a warrantless search.4

1. See, e.g., Weeks v. United States, 232 U.S. 383 (1914); United
States v. Kinane, 1 M.J. 309 (OMA 1976); United States v. Briers, 7
M.J. 776 (ACMR 1979).

2. A lawful apprehension must be based on probable cause, see Dunaway V.
New York, 442 U.S. 200 (1979); United States v. Briers, supra note 1.
With regard to the question of whether probable cause must be manifested
in an arrest warrant, see United States v. Watson, 423 U.S. 411 (1976)
(warrantless arrest permitted in public place); Payton v. New York,
445 U.S. 573 (1980) (arrest warrant required for arrest in private home);
Steagald v. United States, U.s. , 49 U.S.L.W, 4418 (U.S. Sup. Ct.,
21 Apr. 1981) (search warrant required to execute arrest warrant in home
of third party not named in latter). The question of whether Payton
applies to a military barracks is currently before the Court of Military
Appeals in United States v. Phinizy, CM 438655 (AQMR 30 May 1980), pet.
granted, 9 M.J. 421 (CMA 1980). For an illustration of the ease with
which probable cause may be established, See United States v. Thamas, 10
M.J. 687 (ACMR 1981).

3. Wong Sun v. United States, 371 U.S. 471 (1963) (unlawful arrest not
legitimated by discovery of heroin). However, it is not always necessary
for the apprehension to precede the search, see Rawlings v. Kentucky,
448 U.S. 98 (1980) (search of person before arrest upheld where prdoable
cause to arrest existed and arrest effected immediately thereafter);
United States v. ILotz, 50 MR 234 (ACMR 1975) (search of unconscious
suspect legal where police would have apprehended suspect immediately had
he been conscious).

4. See United States v. Robinson, 414 U.S. 218 (1973); United States v.
Thamas, supra note 2; United States v. Kinane, supra note 1.
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Limitation of Searches Incident to Lawful Apprehensions

Once a lawful apprehension occurs, two limitations govern the subse-
quent search: it must be confined to a permissible scope and it must be
contemporaneous in time and place with the apprehension.

Permissible Scope

In Chimel wv. Califomia,5 the Supreme Court held that, incident to a
lawful apprehension, govermment agents may search the arrestee's person
and the area "within [his] immediate control" from which he might seize
a weapon or destructible evidence.® In most cases, courts weigh numerous
factors to_determine if a search exceeds the geographic scope sanctioned
in Chimel. 7 fThese factors usually relate to the question of the areas
which are within the arrestee's possible reach. Courts examine several
questions in determining whether an area is within the possible reach of
an arrestee, including: (1) whether the arrestee was under some form of
restraint;8 (2) whether the police were in a position to deny an arrestee
access to an area;? (3) the ease or difficulty of reaching the area

5. 395 U.S. 752 (1969).
6. 1d. at 763.

7. See People v. Williams, 57 Ill.2d 239, 311 N.E.2d 681 (1974), where
the Court observed that "there can be no hard and fast rule defining the
permissible scope of a warrantless search incident to arrest[.] Whether
the search is reasonable must depend on the particular facts of the
case."

8. See, e.g., United States v. Beremguer, 562 F.2d 206 (24 Cir.. 1977)
(fact that arrestee was handcuffed relevant to issue of whether nearby
area was within his control); United States v. Weaklem, 517 F.2d 70 (9th
Cir. 1975) (fact that arrestee was unrestrained justified search of ad-
jacent area); United States v. Mota Arocs, 8 M.J. 121 (CMA 1979).

9. See, e.g., Coolidge v. New Hampshire, 403 U.S. 443 (1971) (arrest
made inside house does not support search conducted outside of premises);
Vale v. Louisiana, 339 U.S. 30 (1970) (arrest made outside of house does
not justify search of premises); United States v. Mapp, 476 F.2d 67 (24
Cir. 1973) (where one officer stood between arrestee and closet and
other officers were in same roam, search of closet was unlawful).
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_searched;10 and (4) the number of police officers in relation to the
nurtber of arrestees and/or bystanders.ll

When considering these various factors, courts generally assumne
that arrestees have considerable freedan of movement at the time of ar-
rest.12 This assunptlon saretimes leads to decisions which seem incon-
sistent with Chimel.13 1t may be necessary to allow an arrestee to
move to another area within a dwelling before he is escorted to the
police station,14 and the Chimel “immediate control" test applies
to these areas as well.ld However, such movement should be scrutinized:
the pollce may not move an arrestee merely to justify a more extensive
search, 16 ana they may not bring an object within the arrestee's im-
mediate control in order to search it.1/ If an area was within the

10. See, e.g., United States v. Wysocki, 457 F.2d 1155 (5th Cir. 1972)
(box believed to contain weapon was lawfully searched where it was
located six feet from arrestee in small room); United States v. Cordero,
11 M.J. 210 (OMA 1981) (ability of automobile passenger to reach item
under seat validated search).

11. Compare United States v. Mapp, supra note 9 (one arrestee, five
or six officers) with United States v. Jones, 475 F.2d 723 (5th Cir.
1973) (four defendants, six or seven officers). See also United States
v. Belton, infra.

12. See, e.g., Collins v. Cammornwealth, 574 S.W.2d 296, 299 (Ky. 1978),
where dissent notes that unless arrestee "was an acrobat, a Houdini or
Stretcho-Man I camot conceive how the [searched area] could have fallen
within the area of his immediate control."

13. See cases cited in LaFave, infra note 18, at 414 n.31, 32.

14. See, e.g., United States v. Mason, 523 F.2d 1122 (D.C. Cir. 1975)
(arrestee requests permission to change clothing); United States wv.
DeMarsh, 360 F.Supp. 132 (E.D. Wis., 1973) (arrestee requests use of
restroamn).

15. See notes 5-14, supra, and accampanying text.

16. United States v. Mason, supra note 14.

17. United States v. Rothman, 494 F.2d 1260 (9th Cir. 1974).
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possible reach of an arrestee, an inquiry into the probability that
weapons_or evidence would be found in that location would seem appro-
priate.18 However, courts devote little attention to this question. 19
If the issue is raised, it should be analyzed in terms of two questions:
whether the crime involved was one of violence or one for which destruc-
tible evidence would existzo; and whether the arrestee had a known
propensity for violence.?21

The Supreme Court's most recent description of the proper scope of
a search incident to a lawful arrest may be found in New York v. Belton, 22
where the Court extended the permissible scope of a search incident to
the arrest of a vehicle's passenger to the autanobile's entire passenger
camartment. Such a search may include closed containers found therein.
Although the purpose of the decision was to establish a "bright line"
rule to aid police officers in performing their duties, Belton leaves
unanswered several vital questions. It is uncertain whether Belton
eliminates judicial inquiry into the actual accessibility of a container
found within the passenger campartment: incident to the arrest of a
driver of an autamobile with no other passengers, may the police lawfully
search a locked suitcase in the back seat, out of reach of the driver?
Additionally, the effect of the broad language of Belton on non-automobile
cases is uncertain.

18. Since the purpose of this type of search is to discover weapons or
evidence to which the arrestee might have access, the question of whether
these itemns even exist would seem relevant. See 2 LaFave, Search and
Seizure: A Treatise on the Fourth Amendment $6.3(c) (1978 and Supp.
1981).

19. United States v. Robinson, supra note 4, held that a case-by-case
justification is not required for a search of the person.

20. Consider, for example, the apprehension of a person for failure to
pay a traffic fine. See State v. Seiss, 168 N.J.Super. 269, 402 A.2d3 972
(1979). '

2l1. Where an arrestee is suspected of canmitting a violent crime, or is
known to be armed or dangerous, a broader search would likely be justi-
fied. lLaFave, supra note 18, at 418-19.

22, U.S. » 29 Crim.L.Rptr. (BNA) 3124 (Sup. Ct. 1 July 1981).
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The Contemporaneity Requirement

In Preston v. United States,23 Justice Black, writing for a un-
animous Court, stated that "lolnce an accused is under arrest and in
custody, then a search made at another place, without a warrant, is
simply not incident to the arrest."?24 Two later cases altered this
requirement that the search be conducted contemporanecusly with the
lawful apprehension. In Robinson v. United States,25 the Court ruled
that a search of a person at the scene of an apprehension is permissible
regardless of whether the arresting officer had probable cause to believe
the arrestee possessed a weapon or evidence of crime.26  Further, in
United States v. Edwards,27 the Court held that searches of the arrestee's
person and articles associated with his person which could have been
conducted at the time of apprehension may legally be performed later at
the place of detention.28 Interpreted in conjuction, Robinson and Edwards
removggsearches of the person fran Preston's "contemporaneity" require-
ment. -

23. 376 U.S. 364 (1964).
24. Id. at 367.
25. 414 U.S. 21 (1973).

26, 1d. at 23. If a custodial arrest is permitted, a full search of
the person is allowed, regardless of how minor the underlying offense may
be. See Gustafson v. Florida, 414 U.S. 260 (1973). Some state courts
have limited the right to search incident to apprehension for minor
offenses by construing state constitutional provisions as providing
greater protection than the fourth amendment. See, e.g., People v.
Maher, 17 Cal.3d 196, 130 Cal. Rptr. 508, 55 P.2d 1044 (1976); State v.
Kaluna, 55 Hawaii 361, 520 P.2d 51 (1974).

27. 415 U.S. 800 (1974).
28. Id. at 805.

29. In Edwards, the Court found that a search of the arrestee's
clothing 10 hours after his arrest was justified because substitute
clothing was not available earlier. One cammentator believes Edwards
is limited to its facts. Whitebread, Criminal Procedure - An Analysis
of Constitutional Cases and Concepts 139 (1980). However, courts have
r§'xot c(:or)lstrued Edwards so narrowly. See LaFave, supra note 18, at
5.3(a).
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Uncertainty arises, however, as to the extent to which an article
must be associated with the person of the arrestee in order to justify
a departure fran the contemnporaneity requirement. The Edwards case
involved an individual's clothing; therefore, items found in pockets,
cuffs, or on the body itself30 will fall within its rule.3l The Court
has not, however, been willing to extend that rule to items not direct-
ly associated with the person of the accused and in which an individual
has a reaonable expectation of privacy.32 Generally, the area over
which the arrestee has control at the time of his arrest must be searched
contemporaneously with the arrest and the search cannot be conducted
after the arrestee is removed fram the scene.33 This rule, however,
may be weakening in light of Belton, in which the Court approved an
autambile search conducted after the occupants had been removed fram
the car.

30. See State v. Magness, 565 P.2d 194 (Ariz. App. 1977).

31. In Robbins v. California, U.S. . 29 Crim. L. Rptr. (BMA)
3115 (Sup. Ct. 1 Jul 198l1), the Court ruled that closed, opaque containers
may not be searched without a warrant because they evidence a reasonable
expectation of privacy with respect to their contents. See also Arkansas
v. Sanders, 442 U.S. 753 (1979). It is not clear whether this nore
restrictive rule will apply to searches incident to arrest. In both
Robbins and Sanders, the Court specifically indicated that the "search
incident to arrest" issue was not being decided. In Robbins, for ex-
ample, the Court stated that the state had not alleged any circumstances
which would constitute a valid exception to the container rule andg,
"[iln particular, . . . that the opening of the package was incident to
a lawful custodial arrest." Id. at 3117 n.3.

32. See United States v. Chadwick, 433 U.S. 1 (1977), where the de-
fendants were arrested while standing next to an open car trunk in
which they had just placed a footlocker; a search of the footlocker
later at police headquarters could not be justified as incident to appre-
hension.

33. See State v. Rodriguez, 580 P.2d 126 (N.M. 1978); State v. Peterson,
525 S.w.2d 599 (Mo. App. 1975). But see State v. Bale, 267 N.W.2d
730 (Minn 1978) (search of premises conducted after defendent was subdued
and secured in patrol car was proper).
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Conclusion

The "search incident to apprehension" exception to the fourth
amendment's warrant requirement accords govermment agents broad search
powers. Defense counsel should consider attacking these searches on
several graunds, contending, where appropriate, that the preceding arrest
was unlawful; that the scope of the attendant search was too broad; or
that the contemporaneity requirement was not met. Recent Supreme Court
decisions have altered the rules applicable to this type of search.
Belton, in particular, may be read to give police officers carte blanche
over areas which were previously protected under Chimel. The trend
seens to be toward replacing the police officer's judgment with that of
a magistrate, or providing a set of rules for particular situations34
The result mag well be a broadening of the power to search incident to
apprehension, 32

34. See New York v. Belton, supra note 22; Robbins v. California, supra
note 31; Payton v. New York, supra note 2; Steagald v. United States,
supra note 2.

35. See New York v. Belton, supra note 22. For a discussion of Belton,
see United State v. Gladdis, 11 M.J. (ACMR 24 July 1981).
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PROPOSED INSTRUCTION

Law of Principals

There are three aspects of the law of principals in military juris-
prudence: aiding and abetting; counseling, cammanding, or procuring:
and causing an act to be done.l The military instructions on the law
of principals inadequately stress the concept of "willfulness." The
most serious omission of this element is found in the standard military
explanation of the basis upon which an accused may be convicted if he
"causes an act to be done." See Department of Army, Pamphlet No. 27-
9, Military Judges' Guide, §9-11(c) (1969).2 Criminal intent is an
essential element of every felony. To insure that the court members
understand that the accused must willfully cause the act, defense
counsel should propose the following instruction:

In order to cause another person to commit a
criminal act, it is necessary that the accused
willfully do, or willfully fail to do, samething
which, in the ordinary course of the business or
employment of such other person, or by reason of
the ordinary course of nature or the ordinary
habit of life, results in the other person's
either doing something the law forbids, or fail-
ing to do something the law requires to be done.

An act or a failure to act is "willfully" done,
if done voluntarily and intentionally, and with
the specific intent to do samething the law for-
bids, or with the specific intent to fail to do
something the law requires to be done; that is
to say, with bad purpose either to disobey or
to disregard the law.

This instruction, extracted fran Devitt and Blackmar, Federal
Jury Practice and Instructions (3rd ed. 1977), was cited with approval
in United States v. Ordner, 554 F.2d 24 (2d Cir. 1976), cert. denied,

1. Article 77, Uniform Code of Military Justice, 10 U.S.C. §877 (1976)
[hereinafter UCMJ].

2. While Article 77, UCMJ, does not expressly contain this element,

counsel should argue that willfulness is required for conviction of
this offense.
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430 U.S. 931 (1977). See also 18 U.S.C. §2(b) (1976). Because they
inadequately address the willfulness element, the standard military
instructions on the law of principals may confuse the jury and prejudice
the accused. For instance, an accused can knowingly perform an act
which aides an offense even though he does not willfully intend to
consummate the crime. Thus, a servicemenber who knowingly brings a
woman to a barracks area may facilitate another soldier's rape of that
individual. Absent the instruction on willfulness, the jury may con-
© clude that the accused "caused the act to be done" by bringing the
victim to the barracks, and convict him as a principal even though he
did not willfully facilitate the rape. This danger is substantially
lessened by the proposed instruction's emphasis of the willfulness
elenent.
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SIDE BAR

A Compilation of Suggested Defense Strategies

"Sanitizing" Testimomny

During a recent oral argument before the Court of Military Appeals,
Chief Judge Everett criticized a procedure whereby the reliability of an
informant who provided information supporting a search authorization was
preliminarily tested before the court members. The Chief Judge opined
that a far better practice would be to elicit this preliminary evidence
at an Article 39(a) session, and thereby "sanitize" the evidence pre-
sented before the court-martial. The members, for example, would only
hear the agent's testimony that he conducted a search authorized by
Colonel X, rather than "my informant told me that he had purchased drugs
fran the accused on mmercus occasions." While the latter evidence
would entitle the acaused to an uncharged misconduct instruction, there
is clearly less potential for prejudice if the members are never exposed
to it.

The need to "sanitize" testimony arises in other areas as well.
The Fifth Circuit Court of Appeals, for example, recently aligned itself
with five other federal courts of appeal in holding that hearsay evidence
of reputation and prior criminal conduct may not be introduced to rebut
an entrapment defense. See United States v. Webster (5th Cir., 2 Jul
1981), 29 Crim.L.Rptr 2385. The government ordinarily attempts to admit
these statements to prove a "pertinent trait" of the accused's character
‘under FRE 404(a)(1). The court aptly pointed out that predisposition
is a state of mind, not a character trait. Military Rule of Evidence
404 was taken from FRE 404 without substantial change. Counsel should
insure that the goverrment does not try to prove its case in rebuttal
through inadmissible hearsay; an Article 39(a) session should be request-
ed to minimize the risk that the witness will reveal prejudicial matter.

Petitioning Convening Authority for Specific Relief

If a defense counsel encounters problems arising from the pro-
secutor's conduct or the recalcitrance of government witnesses whose
testimony concerns their official duties, he should submit a petition
to the convening authority requesting relief. These problems arise in
diverse situations. In one case, Panamanian police refused to allow the
defense counsel to interview any Panamanian witnesses, attempted to
apprehend the counsel when they persisted, and refused to allow the
defense counsel off post to investigate the cases. In another case,

294


http:investig:i.te

the trial counsel directed campany commanders to send all defense wit-
nesses to the trial counsel before being interviewed by the defense. A
third situation involved an Army nurse who was scheduled to testify as
an expert on rape-crisis counselling, yet refused to talk to the defense
counsel prior to trial. The final scenario concermned a military police-
man who refused to authenticate his inconsistent pretrial statement at
trial, but admitted to the defense counsel after trial that he had
made the statement. When asked to sign a statement to that effect, he
sought the trial oounsel's advice and subsequently recanted his earlier
statement to the defense counsel. While witnesses generally cannot be
required to speak with defense counsel, a goverrment agent can be com-
pelled to divulge matters concerning his official duties. In each of
these situations, relief should be sought from the convening authority.
If relief is nmot forthcaming, the defense counsel should consider filing
a writ before the appellate courts.

Responding to Allegations of Ineffective Representation

Questions concerning the adequacy of legal representation arise in
two ways. Most questions originate from the client, either as an inquiry
regarding samething he doesn't urderstand, or as a direct allegation of
inadequacy. BAppellate counsel are aware that same clients will use any
excuse to secure a reversal. Thus, all allegations of inadequacy are
closely scrutinized. They are initially reviewed in light of the trial
record. In most cases, the record amply discredits the claims; the ap-
pellate attorney's findings and opinions are explained to the client,
and the matter is dropped. When the record provides insufficient infor-
mation to resolve the issue, the client's specific allegation is reduced
to an affidavit ard forwarded, sometimes with the appellate counsel's
interrogatories, to the defense attorney. Upon receipt of the defense
counsel's response, the appellate counsel and his supervisors analyze
the facts and determine if the claim is meritorious. If, in their
opinion, the issue 'is viable and@ should be resolved by an appellate
court, it will be raised.

In Anders v. California, 386 U.S. 738 (1967), the Supreme Court
stated that an accused may raise issues of his choice before appellate
courts, notwithstanding his attormney's determination that they are merit-
less. The Anders procedure was approved by the United States Court of
Military Appeals in United States v. Larneard, 3 M.J. 76, 82 n.19 (OMA
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1977).1 If a client desires to raise an allegation of inadequacy over
his appellate attorney's objection, the attorney is ethically bound to
Jjoin in asserting the error. If the attormey's review of the trial
record prampts questions concerning the adequacy of representation, he
fully advises the defense counsel of the situation and clarifies any
uncertainties he may have. The overwhelming majority of these inquiries
establish the excellence of the client's representation. If the informa-
tion indicates that a defense counsel may have erred, the primary appel—
late comsel and his supervisors mist analyze the potentlal issue in
light of United States v. Rivas, 3 M.J. 282 (CMA 1977).2

Trial defense counsel can do much to assist appellate counsel in re-
solving allegations of inadequate representation. Most allegations in-
volve witnesses who were not called or motions that were not made.
Accordingly, the defense counsel should keep detailed records of conver-
sations with clients and pay particular attention to potential witnesses.
He should have the client explain, in writing, his side of the case. If
a particular witness suggested by the client is not called, the client
should be advised; a memorandum regarding the conversation should set
forth the reasons for not calling the witness. All potential defenses
or motions should be explained to the client and noted in memoranda
initialed by him.

1. See also United States v. Crocks, 4 M.J. 563 (ACMR 1977). Further,
the client may submit the assignment of error himself or have his appel-
late attorney draft the pleading. If the attorney drafts the pleading,
he indicates that the issue is being raised at his client's insistence.

2. In Rivas, the Court of Military Appeals stated, "[w]e believe that to
exercise the skill and knowledge which normally prevails within the range
of campetence demanded of attorneys in criminal cases requires that the
attorney act as a diligent and conscientious advocate on behalf of his
client." 3 M.J. at 288.
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USCMA WATCH

Synopses of Selected Cases In Which
The Court of Military Appeals Granted
Petitions for Review or Entertained

Oral Argument

During oral argument in United States v. Cortes-Crespo, 9 M.J. 717
(ACMR 1980), pet. granted, 9 M.J. 129 (CMA 1980), argued 23 June 1981,
the Court expressed its inclination to exhaustively reexamine the mili-
tary insanity defense. See 13 The Advocate 203 (1981). The Court re-
quested briefs on several suppleunental issues, including the question
of whether constitutional, statutory, and public policy considerations
preclude abolishing insanity as a substantive defense. The Court imust
confront the controversial diagnostic categories which, although suitable
for psychiatric treatment, have historically confused the jurisprudential
effort to ascribe guilt. The primary issue is whether the lower tribunal
adequately defined "mental disease or defect" for purposes of determining
mental responsibility; the lower tribunal was uncertain as to whether
the accused's personality disorder constituted a substantive insanity
defense or a "mere" behavior disorder.

GRANTED ISSUES

MILITARY JUDGE: Abuse of Discretion

In United States v. Carpenter, 1 M.J. 384 (CMA 1976), the Court held
that the government mist produce material witnesses or abate the proceed-
ings. The Court will address the problems arising from this requirement
in United States v. Mencken, ACMR 15412, pet. granted, 11 M.J. 347 (OMA
1981). In that case, the accused testified that a noncommissioned officer
told him he was on excess leave during the time he was allegedly aWOL.
The defense coaunsel unsuwcessfully moved for a brief continuance to
corroborate the story. Because no offer of proof was made as to his
testimony and the issue was not previously raised on appeal, the Court
will resolve the waiver issue as well as the claim that the military
judge abused his discretion by denying the continuance.

TRIAL: Speedy Trial

The Court faces a two-pronged speedy trial issue in Unites States
v. Burrell, ACMR 439780, pet. granted, 11 M.J. 298 ((MA 1981). Initially,
the accused submits that a period of hospitalization is tantamount to
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severe restriction when he was not allowed to leave the building without
an escort. See United States v. Schilf, 1 M.J. 251 (CMA 1976). He also
contends that the prosecution failed to proceed with due diligence when
many delays occurred throughout the 124-day pretrial period. The Court
has the opportunity to determine whether a showing of prejudice is neces-
sary under the latter theory.

DEFENSES: Duty to Instruct

In United States v. Gonzalez-Daminicci, ACMR 439669, pet. granted,
11 M.J. 398 (MA 1981); and United States v. Sermons, ACMR 15215, pet.
anted, 11 M.J. 283 (CMA 1981), the Court will consider entrapment
issues. In Sermons the Court will determine whether the defense was
raised by the govermment's evidence, despite a defense denial of involve-
ment in the alleged cocaine sale. In Gonzalez-Dominicci, it will decide
whether the instruction in the Military Judges’ Guide is fatally deficient
despite a defense request for that particular instruction. See Cain and
Gallaway, A call for a New Entrapment Instruction: Banishing the "Reason-
able Suspicion" Interloper, 13 The Advocate 148 (198l).

OFFENSES: Multiplicity

In United States v. Glover, ACMR 40083 pet. granted, 11 M.J. 405
(cMA 1981), the Court was invited to expand the rule that a specifi-
cation alleging the nature of the force used to perpetrate a rape is
multiplicious for findings purposes with the rape charge. See United
States v. Neverson, 11 M.J. 153 (CMA 1981) and United States v. Thampson,
10 M.J. 405 (CMA 198l). The accused in Glover was convicted of rape,
aggravated assault, sodamy, and unlawful entry. The facts established
that he entered the victim's room and cammitted rape and sodomy at knife
point. Because the knife was used to perpetrate the greater offenses
of rape and sodamy, appellate defense counsel argued that the assault
was multiplicious for both findings and sentencing purposes. Appellate
govermment counsel argued that the issue was waived since there was no
objection raised at trial; that if the issue was not waived, the charges
were not multiplicious since the accused was convicted and sentenced for
substantially different offenses; and that even if the charges were
maltiplicious, the accused was not prejudiced.

APPELIATE REVIEW: Duty to Raise Noted Issues

One of the trial defense counsel's most important tasks is to pre-
serve issues for appellate review. Notifying appellate defense counsel
of any possible appellate issue is part of this responsibility. In
United States v. Grostefen, AFCMR 25116, pet. granted, 11 M.J. 358 (CMA
1981), the Court will decide whether appellate defense counsel must
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assign as errors those issues raised at trial and specifically noted by
the acaused in his request for appointment of appellate counsel. After
talking twice with the accused and the assistant defense attorney and
researching the issues, appellate defense counsel determined that the
issues raised and noted were nommeritorious and submitted the case upon
its merits. The Court will determine whether appellate counsel must
still assign the issues as errors despite his conclusion that they lacked
merit.

VOIR DIRE: Challenge for Cause

During voir dire, one of the members indicated that his responsibi-
lities as a menber of the Base Resources Protection Cammittee included
the reduction of on-post larcenies, and that one of the victims of the
larcenies for which the accused was being tried had reported the theft
to him. In United States v. Harris, AFCMR 22770, pet. granted, 11 M.J.
284 ((MA 198l1), the Court will decide whether the military judge erred
by denying a challenge for cause of this member and thereby forcing the
defense counsel to use the peremptory challenge. In response to ques—
tions by the military judge, the member stated that he could decide the
case strictly on the basis of in—court proceedings. See United States
v. Tippit, 9 M.J. 106 (CMA 1980).

TRIAL: Verbatim Record

During the trial counsel's redirect examination of a witness testi-
fying as to the genuineness of the accused's signatures on certain
documents necessary to prove the govermment's case, the recording equip-
ment malfunctioned, and about 30 minutes of the proceedings were not
recorded. In United States v. Lashley, AFOMR 22744, pet. granted, 11
M.J. 288 (CMA 198l1), the Court will decide whether the attempted recon-
struction, over defense objection, of the testimony in an Article 39(a)
session conducted immediately after the malfunction was discovered sa-
tifies the requirement for a camwplete record and rebuts the presumption
of prejudice flowing from the substantial omission. See United States
v. McCullah, 11 M.J. 234 (CMA 198l); United States v. Eichenlaub, 1l
M.J. 239 (CMA 198l1); United States v. Gray, 7 M.J. 296 ((MA 1979).

VACATION OF SUSPENSION: Right to Counsel

The accused's bad-conduct discharge was suspended for six months
after his release fram confinement., During this "probationary" period,
he was brought before five "Captain's Mast" proceedings conducted pur-
suant to Article 15, UCMJ. Shortly before the suspension expired, he
was notified that vacation proceedings were being instituted pursuant to
Article 72, UCMJ. The supervisory authority, however, determined that
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Article 72, UCMJ, did mot require the appointment of a trained attorney,
and the accused was represented by a warrant officer. In United States
v. Moore, OGCMR S23530, pet. granted, 11 M.J. 341 (CMA 198l1), the Court
will consider whether the vacation of the suspension of the bad-conduct
discharge was improper when, contrary to the acaused's request, he was
not represented by a lawyer at the vacation hearing.

EVIDENCE: Admissibility

In United States v. Gaeta, SPCM 14387, pet. granted, 11 M.J. 343
(CMA 1981), a case tried prior to the implementation of the Military
Rules of Evidence, the accused challenges the hearsay testimony of a
law enforcement agent who had been told that he would be selling drugs
on the night in question. See United States v. Zone, 7 M.J. 21 (CMA
1979). This testimony was not objected to at trial. The Army Court
of Military Review found that the statement was inadmissible hearsay
derived fram the agent's conversation with an informant who did not
testify. However, the court concluded that this testimony was not a
major factor in the prosecution's case and held that the accused was not
prejudiced by its admission. The facts in the case establish that he
did not personally sell the drugs in question but that he entered the
roan as the sale was being campleted. The prosecution pursued two
theories of criminal 1liability, conspiracy and aiding and abetting.

The first granted issue in this case is whether the lower tribunal
erred by finding that the inadmissible hearsay testimony was harmless.
The second granted issue concerns whether the Jjudge was obligated to
present a Pinkerton instruction to the Jjury, see Pinkerton v. United
States, 328 U.S. 640 (1946), and, if so, whether the lower court erred
in finding that the accused could be convicted of the substantive of-
fenses on the basis of his conspiracy conviction. See United States v.
Washington, 1 M.J..473 (CMA 1976). A Pinkerton instruction advises the
Jury that if it finds beyond a reasonable doubt that the accused con-
spired to commit the substantive offenses, it may convict him of those
offenses, even if there is no evidence that he otherwise participated in
the crimes. The accused's position is that because the military judge
did not give such an instruction to the members, they could not convict
him of the substantive offenses on the basis that he conspired to caumit
those crimes. The accused further argues that the lower tribunal erred
as a matter of law in finding that his guilt of the substantive offenses
was established by his conspiracy conviction. 1In Nye & Nissen v. United
States, 336 U.S. 613 (1949), the Supreme Court held that a Pinkerton
instruction must be presented if that theory is to be relied upon to
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support the conviction of the substantive offense. While that case

also holds that an aiding and abetting instruction may preclude the
necessity of the Pirkerton instruction with regard to the substantive
offense, the accused argues that if the Pinkerton instruction is not
given at trial, an appellate court may not rely on its rationale to
support the conviction of the substantive offenses even if the judge
presented an aiding and abetting instruction.

EVIDENCE: "Fresh Complaint"

In United States v. Sandoval, AMMR 439327, pet. granted, 11 M.d.
344 (CMA 1981), the unit's adjutant, a warrant officer, was allowed to
testify that one of his female subordinates camplained to him that the
appellant indecently assaulted her more than a week earlier. The defense
caunsel objected to this testimorny but the military judge held that the
testimony was permissible because the alleged victim's statement consti-
tuted a "fresh camplaint". Citing United States v. Thamwson, 3 M.J. 168
(oMA 1977), the Army Court of Military Review agreed with the trial
defense counsel that, regardless of the reasons for delay, reporting the
incident to the warrant officer did not constitute fresh camplaint,
However, the lower court held that since the latter's testimony, standing
alone, was "practically meaningless," its admission was harmless. The
Court of Military Appeals will now decide whether "fresh camwplaints”
must be made "while in a state, of shock, outrage, agony and resentment"
as well as within a reasonable time after the incident, and, if so,
whether the testimony in this case was sufficiently damaging to warrant
reversal. -

REPORTED ARGUMENTS

GUILTY PLEA: Providency

Is a rehearing required when the convening authority honors a pre-
trial agreement provision which the military judge inadequately explains
during the providency inquiry? In United States v. Kraffa, 9 M.J. 643
(NCMR 1980), certificate of review filed, 9 M.J. 126 ((MA 1980), argued
22 June 1981, the military judge perfunctorily interpreted a  clause
requiring the convening authority to defer all confinement at hard
labor exceeding six months. The convening authority deferred confinement
at hard labor exceeding five months and remitted any confinement beyond
that period. The Navy Court of Military Review ordered a rehearing,
holding that the plea was improvident because the military judge did not
fully explain the distinctions between deferment, remission, and suspen—
sion. The Court's decision may further erode the precept that a plea is
improvident unless the military judge fully inquires into each element
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of the pretrial agreement. Compare United States v. Crawford, 11 M.Jd.
336 (MA 1981) and United States v. Hinton, 10 M.J. 136 (1981) with
United States v. King, 3 M.J. 458 (CMA 1977) and United States v. Green,
1 M.J. 453 {oMA 1976).

OFFENSES: AWOL

In United States v. Dubry, MMM 80-0225/S, pet. granted, 9 M.J.
938 (CMA 1980), argued 23 June 1981, appellate defense counsel urged the
Court to hold that an accused's AWOL constructively terminates when
military authorities learn of his status and location. While AWOL, the
accused was arrested for assault and incarcerated in a Missouri jail.
The terms of his bail required him to remain in that state. While on
bail, he telephoned his unit in Charleston, South Carolina. The evidence
also suggests that he visited a Missouri reserve unit. Although the
Court is unlikely to adopt the rule that an AWOL terminates when military
authorities disregard their affirmative duty to apprehend the violator,
see United States v. Coglin, 10 M.J. 670 (ACMR 1981) and authorities
cited therein, it may hold that the accused's confinement by Missouri
authorities terminated his period of unlawful absence, see United States
v. Garner, 7 US(MA 578, 23 MR 52 (1957). The Court's camments during
oral argument focused on the fact that the accused's civilian bond
precluded his return to his unit, and that his dealings with military
authorities subsequent to his release on bond suggested, at most, an
ambivalent intent to return to military control.

OFFENSES: Violation of Regulation

In United States v. Kolkach, AFCMR 24 826, pet. granted, 10 M.J. 189
(MA 1980), the Court of Military Appeals has the opportunity to define
the tem "properly published" as used in paragraph 171b, Manual. The
acaused's canmand endorsed, but did not enforce, a policy prohibiting
airmmen and officer on alert status fram drinking. The caamand subse-
quently issued an Air Force regulation prohibiting drinking on alert
status. The accused was apprehended for driving while intoxicated during
off-duty hours but while he was on alert. At that time, no one in the
accused's immediate cammand was aware of the new regulation prchibiting
drirking on alert status. The regulation was distributed to the command,
and several days after the initial charge relating to drurk driving was
served, the accused was additionally charged with violating the regul-
ation. The Court may decide the case based on the rationale of Lambert
v. California, 355 U.S. 225 (1970) which requires actual knowledge or
proof of the probability of such knowledge. In doing so, the Court
would have to distinguish, overrule, or ignore the rationale of United
States v. Leverette, 9 M.J. 627 (ACMR 1980), which states that it was
the intent of Congress and the President to utilize a "scheme of strict
liability" when it approved paragraph 154a(5) of the Manual (ignorance
or mistake of the law is no defense).

302


http:canrra.nd
http:canrra.nd
http:canrre.nd
http:Carpa.re

PRETRIAL AGREEMENTS: Effect of Appellate Review

The importance of carefully drafting pretrial agreements is under-
scored by the issue facing the Court in United States v. Cook, 9 M.J.
763 (NCMR 1980), certificate of review filed, 9 M.J. 194 (MA 1980),
argued 21 July 198l. The Navy Court of Military Review held that the
accused's gquilty plea was improvident and ordered a rehearing. At the
rehearing, he was convicted of charges which had been withdrawn pur-
suant to a pretrial agreement in effect at his first trial. The Court
will determine whether a pretrial agreement which does not expressly
bar the prosecution of withdrawn charges nevertheless has that effect
even if the accused's quilty plea is deemed improvident on appeal.
Although federal practice pernmits the revival of a withdrawn specifica-
tion, see United States v. Cook, 2 M.J. 763, 765 n.l (NCMR 1980) and
cases cited therein, the imposition of a single sentence for the original
and revived charges may violate Article 63(b), UCMJ, which provides that
a sentence on rehearing may not exceed the punishment originally imposed.
The case provides the Court with a suitable forum for further discussing
the applicability of traditional contract law principles to the interpre-
tation of pretrial agreements.
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CASE NOTES

Synopses of Selected Military, Federal, and State Court Decisions

QOURT OF MILITARY REVIEW DECISIONS

CHARGES AND SPECIFICATIONS: Sufficiency
United States v. Clifton, M 440047, M.J. (ACMR 14 July 1981).
(ADC: CPT Castle)

The accused was convicted of adultery. On appeal, he successfully
contended that the charge was fatally deficient because it did not
allege that one party to the sexual intercourse was married to a third
person. Although the specification said that the accused had sexual
intercourse with a woman not his wife, that phrase alone does not
imply that either party was married to another. The court dismissed
the charge and reassessed the sentence,

CONVENING AUTHORITY'S ACTION: Sufficiency
United States v. Evans, SPCM 15522 (ACMR 15 July 1981) (unpub.).
(ADC: CPT Ferrante)

Pursuant to a pretrial agreement, the accused pled quilty to, inter
alia, larceny. The military judge rejected the plea and the agreement
was cancelled. Without the benefit of a pretrial agreement, the accused
subsequently pled quilty to and was convicted of wrongful appropriation,
His approved sentence exceeded that allowed by the voided agreement, On
appeal, he contended that the convening authority's action was unfair
and unjust. The court disagreed; although the convening authority
"implicitly agrees that the sentence provided for in the agreement is
fair and appropriate,"” in order to encourage guilty pleas it is general-
ly campartively lenient and is mnot the only appropriate sentence.
Other, more harsh sentences may also be just. Independently assessing
the adjudged sentence, the court determined it to be "fair and appropri-
ate," and affirmed the conviction. See Frank v. Blackburn, 605 F.2d4
910 (5th Cir. 1979), rev'd en banc, 646 F.2d 873 (1981).

EVIDENCE: Admissibility of Prior Convictions
United States v. Calin, 11 M.J. 722 (AFCMR 198l1).
(ADC: MAJ Smith)

Prior to sentencing, the military judge admitted, without defense
objection, evidence that the accused had pleaded guilty to theft in a
civilian trial. Although civilian convictions are admissible if proper-
ly entered and maintained in the accused's military personnel records,
paragraph 75d, Manual for Courts-Martial, United States, 1969 (Revised
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edition) [hereinafter Manual], the record in the case sub judice is
silent on this point. Normally, such an error would be waived by the
lack of defense objection. See Mil.R.Evid. 103(a). However, the court
held that "since the conviction was not even offered as a personnel
record, or thereby shown to be admissible and it was plainly not admissi-
ble as a previous court-martial conviction, we decline to apply any
waiver rule in the interests of justice." The court reassessed the
sentence.

EVIDENCE: Records of Nonjudicial Punishment
United States v. Beaudion, SPCM 15996, M.J. (ACMR 10 July 1981).
(ADC: CPT Pascale)

Prior to sentencing, a record of nonjudicial punishment was
admitted without defense objection. On appeal, the court concluded
that although several illegible signatures rendered the record defec-
tive, the error was waived by the trial defense counsel's failure to
object. See Mil.R.Evid. 103(a). Although absence of a defense objec-
tion would not have constituted waiver prior to the effective date of
the Military Rules of Evidence, the defects do not rise to the level
of "plain error" as defined by Mil.R. Evid. 103(a). See United States
v. McLemore, 10 M.J. 238, 240 n.l (CMA 1981).

MILITARY JUDGE: Duty to Instruct
United States v. Bullington, SPCM 15952 - (ACMR 7 July 1981) (unpub.).
(ADC: CPT Peppler)

The accused was convicted of two brief periods of unauthorized
absence. The appellate court held that the military judge erred by
not instructing the court members that a bad~-conduct discharge was
authorized only because the aggredated authorized confinement was six
months. United States v. Nelson, 2 M.J. 175 (CMA 1976) (summary dis-—
position); United States v. Murray, 19 USCMA 109, 41 MR 109 (1969).
See paragraph 127c, Manual. The court set aside the sentence and
ordered a .rehearing.

OFFENSES: Communicating Insulting Language to Female
United States v. Baro, CM 439932 (ACMR 23 July 1981) (unpub.).
(ADC: MAJ Rhodes)

The accused was convicted of canmunicating insulting language to
a female in violation of Article 134, Uniform Code of Military Justice,
10 U.S.C. §934 (1976) [hereinafter UCMJ]. On appeal, he contended that
the offense unreasonably differentiates between men and women in vio-
lation of the fifth amendment's equal protection clause. The court
held that since the offense of cammmicating "obscene" language may be
cannitted without regard to the sex of the offender or victim, United
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States v. Respess, 7 M.J. 566 (ACMR 1979), pet. denied, 7 M.J. 249
(CMA 1979), nothing suggests that a different rule should be applied
when the charge is cammnicating insulting, rather than indecent or
obscene, -language. See generally United States v. Choleva, 33 CMR 599
(NBR 1962).

OFFENSES: Perjury
United States v. Alston, 11 M.J. 656 (AFCMR 198l).
(ADC: CPT Kohrt)

The accused was convicted of perjury canmitted at his previous
court-martial. At trial, all elements of the offense were established
except that the offense ocaurred in a duly detailed and constituted
judicial proceeding. See paragraph 210, Manual. Since no evidence
was introduced to prove ‘e this essential element, the court set aside
the findings and dismissed the charge.

OFFENSES: Receipt of Stolen Property
United States v. Traylor, CM 439984, M.J. (AMR 13 July 1981).
(ADC: CPT Pardue)

The accused pled guilty to receipt of stolen property and to
robbery upon the theory of aiding and abetting. He and another soldier
had shoved the victim while a third soldier tock the victim's wallet
and ran away with it. Shortly thereafter, they divided the money. The
appellate court noted that the military follows the cammon law rule that
a thief cannot be convicted for receiving goods he has stolen. United
States v. Ford, 12 USCMA 3, 30 CMR 3 (1960). The court held that "one
who is present at the scene and who aids and abets in the cammission
of the theft by assisting in the taking and carrying away falls within
the general [cammon law] rule and may not be convicted of receiving
the stolen property." See also Aaronson v. United States, 175 F.2d
41, 43 n.3 (4th Cir. 1949); paragraph 213£(4), Manual.

OFFENSES: Solication
United States v. Mitchell, M 438532, M.J. (ACMR 29 July 1981).
(ADC: CPT McAtamey)

The accused was convicted under Article 134, UCMJ, of soliciting a
subordinate to assist him in his "black market" pursuits in the Republic
of Korea. On appeal, he contended that the trial judge's instruction
that solicitation is a general intent offense was erroneaus. The appel-
late caurt disagreed and held, without reference to any decisional
authority, that solication does not require "a specific intent which
must be determined by a subjective test rather than [by an] objective
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test[.]" Thus, the accused's conduct is to be examined to determine
if a reasonable man would believe that he was inducing, enticing, or
influencing another to cammit an offense. Apparently, his intent is
now irrelevant. But see United States v. Benton, 7 M.J. 606 (NOMR
1979), pet. denied, 8 M.J. 227 (CMA 1980). The dissent noted that
Article 82, UCMJ, as well as camon law, requires "an intent that the
person solicited commit the offense" and that there is no authority
for the proposition that the same intent is not required under Article
134, uCMT,

POST-TRIAL REVIEW: Rebuttal
United States v. Snelling, M 439406 (ACMR 10 August 198l).
(ADC: CPT Walinsky)

A copy of the staff judge advocate's review and an authenticated
copy of the accused's record of trial were received by his trial defense
caansel, who had been reassigned. Nine days later, the SJA's office
received by return mail the above described items without camments or
rebuttal. The convening authority tock action two days later. The
defense counsel's canments were received several days later but the
convening authority did not reconsider his action. The appellate court
disagreed with the accused's contention that he was not accorded a
"legitimate opportunity"” to respond to the post-trial review. Although
the trial defense counsel submitted an affidavit to the court stating
that he believes he returned a form with the record and review indicating
his intent to submit camments, the court held that the "record [and
the affidavit filed by the govermment] fails to establish that anything
other than the record of trial was received . . . prior to the convening
authority's action;" furthermmore, the convening authority waited a
reasonable\tgne for a defense response before taking his action.

SEARCH AND SEIZURE: Reasonableness
United States v. Weiss, 11 M.J. 651 (AFCMR 1981).
(ADC: COL Vance)

A civilian sheriff, accampanied by Air Force security police,
repossessed the accused's automobile on base. The sheriff told the
acaused that he could remove his personal effects fram the car and
that items left behind would be inventoried and taken with the auto-
mobile., The accampanying military policeman, who was not assisting
the civilian authorities, looked inside the car, noticed a piece of
plastic protruding fram the center console, and retrieved it. The
item, a "baggie" containing marijuana, was admitted into evidence at
the accused's trial over his objection. The appellate court held that
the accused had no reasonable expectation of privacy because the title
to the vehicle had passed fran him, and that at any rate, the inventory

307



and subsequent discovery of the contraband was reasonable under the
fourth amendment. The court said that, balancing "the accused's
expectation of individual privacy against govermmental and societal
interests, we are convinced in light of [South Dakota v. Opperman, 428
U.S. 364 (1976)] that the seizure of the baggie of marijuana in the
accused's car was reasonable."

SEARCH AND SEIZURE: Search Incident to Lawful Apprehension
United States v. Gladdis, CM 14924 M., (AOMR 24 July 1981).
(ADC: CPT McAtamney)

Suffering fram an overdose of heroin, the accused was taken to a
military hospital by two military policeman. During the course of
treatment, one of the officers spotted and removed a spoon fram the
accused's jacket. He then searched the remaining pockets and discovered
a hypodermic needle and syringe; the blackened spoon contained heroin
residue. At trial, the accused unsuccessfully moved to suppress the
needle and syringe because there was no probable cause or, in any event,
any exigent circumstances justifying the warrantless search. The appel-
late court said that the seizure of the spoon was proper because it
was in "plain~-view" and the military policeman could, under the circum-
stances, logically infer that it was evidence of a crime. The court
then determined that the military policeman had "informally" apprehended
the accused; therefore, the subsequent search was of "personal property
immediately associated" with him, United States v. Thomas, 10 M.J. 687
(ACMR 1981), and incident to his apprehension. United States v. Lotze,
50 CMR 234 (ACMR 1975). The court also examined New York v. Belton,

U.s. __, 101 s.Ct. 2860 (198l), and concluded that when a person
is apprehended, contemporaneous searches of the person and property
immediately associated with him are unlawful only if there is no possi-
bility that he or his confederates might gain possession of a weapon
or destructible evidence. See United States v. Chadwick, 433 U.S. 1
(1977).

SIXTH AMENDMENT: Applicability to Military
United States v. Delp, CM 440166 {(AOMR 6 July 1981) (urpub ).
(ADC: MAJ Rhodes)

After determining that lower-rarking enlisted persons had not been
systematically excluded fram menbership on courts-martial, the military
judge denied the accused's request that privates be detailed as members
of the general court-martial trying him. The appellate court held that
an accused does not have the right to a jury trial within the meaning of
the sixth amendment. United States v. Kemp, 22 USOMA 152, 46 CMR 152
(1973). Article 25, UCMJ, provides adequate and appropriate standards
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for manbers even though the lowest ranking soldier will almost certainly
be tried by persons of higher rank, experience, and age. However, the
court noted that rank alone cannot support the exclusion of soldiers fram
selection as court members. United States v. Yager, 7 M.J. 171 (CMA
1979).

FEDERAL COURT DECISIONS

EVIDENCE: Admissibility of Prior Convictions
United States v. Bramble, 641 F.2d 681 (9th Cir. 198l).

After selling cocaine to an undercover agent, the accused was
charged with possessing with the intent to distribute, and distributing
cocaine. At his trial, he contended that he was entrapped. Over his
objection, a 2-year old conviction for possessing marijuana plants
was admitted. The ocourt stated that where entrapment is in issue,
evidence of prior offenses is irrelevant unless it tends to prove that
the accused was engaged in illegal operations similar to those charged.
Noting the absence of any evidence that the accused possessed the mari-
juana with the intent to distribute, the court reversed and remanded
the case. See Enriquez v. United States, 314 F.2d 703 (9th Cir. 1963);
Mil.R.Evid. 403.

EVIDENCE: Opinion and Reputation
United States v. Curtis, 644 F.2d 263 (3rd Cir. 1981).

At his trial, the accused claimed that he was entrapped into sell-
ing illicit drugs to an undercover agent. Four character witnesses
testified that he had a reputation as a peaceful, law abiding citizen.
They were not asked about their opinion of his character. On cross-—
examination, over defense odbjection, the prosecution asked if their
opinion of the accused would change if he admitted to distributing
amphetamines. The court noted that on "cross—examination, inquiry is
allowable into relevant specific instances of conduct." Fed.R.Evigd.
405(a). The federal evidentiary provisions, however, have not abandoned
the distinctions between reputation and opinion evidence. If a witness'
direct testimony is addressed to community reputation, opposing counsel
may inquire about conduct which may have come to the cammnity's atten-
tion, but questions which bear only on the basis of an opinion are
irrelevant. Furthermmore, while the accused's reputation at a.point
reasonably contemporaneous with the charged acts is relevant, his
reputation after the criminal charge is not. See United States v.
Lewis, 482 F.2d 632 (D.C. Cir. 1973).
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RIGHTS WARNINGS: Waiver
United States v. McCrary, 643 F.2d 323 (5th Cir. 1981).

Armed with a search warrant for drugs and an arrest warrant for
the acaused for buying and receiving a stolen van, the police entered
the accused's trailer. After unsuccessfully searching for the drugs,
the police observed fifteen "long gquns", the possession of which vio-
lated federal law. The police then told the accused that he was
"suspected of being involved in same crimes," read him Miranda warnings,
and questioned him about the guns. At trial, he attempted to suppress
his responses because he was never told of the nature of the offense
upon which the questioning was based. The court said that the waiver
of Miranda rights must be knowing, intelligent, and voluntary. See
Johnson v. Zerbst, 304 U.S. 458 (1938). Although the court did not
require an appendage to the traditional Miranda warnings, it held that
an accused cannot waive those rights if he is totally unaware of the
offenses about which he is questioned.

SEARCH AND SEIZURE: Detention of Luggage
United States v. West, 29 Crim.L.Rept. (BNA) 2322 (lst Cir. 16 June 1981).

The accused's "disheveled appearance and nervous behavior" aroused
the suspicions of law enforcement authorities in a Miami airport. They
asked to search his carry-on luggage but he refused. Upon landing, he
was met by DEA agents alerted by the Miami authorities. The accused
told them that his bag had been searched in Miami, but later admitted
that it had not been examined. He refused to allow the agents to
search the bag, and they told him of their plan to detain and examine
it with a drug detection dog. The dog alerted during the search, and
the agents obtained a warrant and found cocaine. The accused contended
that the temporary detention of his bag was "so substantial an invasion
of his privacy as to require probable cause rather than merely reasonable
suspicion." The court disagreed, noting that the agents had no "effec-
tive alternatives" available to them to prevent the destruction of any
contraband in the bag, and concluded that, under the circumstances,
they acted reasonably.

SEARCH AND SEIZURE: Reasonableness
Michigan v. Summers, U.S. , 101 s.Ct. 2587, 69 L.E4d.2d. 340 (1981).

Police officers armed with a warrant to search the accused's house
detained him as he was leaving the premnises. After finding narcotics
and ascertaining that he owned the house, the officers arrested him
and discovered heroin on his person during the attendant search. The
State appealed the accused's successful motion to suppress the heroin
as the product- of an illegal search. Although the Court agreed that
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his original detention was a seizure unsupported by probable cause, it
held that the police conduct in this case was constitutionally “reason-—
able." The Court noted that a magistrate had already allowed an invasion
of the resident's privacy by authorizing a search of the premises.
The tawporary detention of a resident during the search is less intru-
sive than the search itself. Furthermore, "most citizens - unless
they intend flight to avoid arrest - would elect to remain in order to
observe the search of their possessions." Moreover, similar detentions
are justified in order to minimize the risk to police, and to prevent
potential suspects fram fleeing once incriminating evidence is dis~
covered. '

SEARCH AND SEIZURE: Scope
New York v. Belton, U.S. , 101 S.Ct. 2860 (1981),

The accused was one of several passengers in a car lawfully stopped
by a policeman who discovered marijuana in the vehicle and arrested the
individuals. The policeman then searched the car's passenger campart-~
ment, found the accused's jacket, unzipped one of its pockets, and dis-
covered cocaine, Extending Chimel v. California, 395 U.S. 752 (1969),
the Court held that when a policeman lawfully arrests the occupant of
an autambile, he may, contemporanecusly to the arrest, search the
vehicle's passenger camwpartment because it is "within the arrestee's
immediate control;" furthermore, he may conduct a warrantless search
of the contents of any container, whether open or closed, found there.

SEARCH AND SEIZURE: Scope - ’
Robbins v. Califormia, uU.Ss. , 101 S.Ct. 2841 (1981).

After stopping the petitioner's station wagon, the California
Highway Patrol searched the passenger campartment of his car, found
marijuana, and arrested him. Then, in a covered, recessed luggage
campartment, the police discovered two packages of marijuana wrapped
in opaque plastic. Citing United States v. Chadwick, 433 U.S. 1 (1977),
and Arkansas v. Sanders, 442 U.S. 753 (1979), the Court held that a
closed piece of luggage found in a lawfully searched car is constitu-
tionally protected to the same extent as similar pieces found elsewhere.
Furthernmore, the Court refused to distinguish between sturdy containers,
such as suitcases or briefcases designed to hold personal effects, and
"flimsy containers" such as cardboard boxes or paper bags. See United
States v. Ross, F.2d. __ (D.C. Cir. 198l1). 1If a container is closed
and opaque, its contents are protected by the fourth amendment unless,
by its very nature, it "cannot support any reasonable expectation of
privacy because [its] contents can be inferred from [its] outward
appearance.”" United States v. Chadwick, supra at 765 n. 13.
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STATE OOURT DECISIONS

RIGHT TO COUNSEL: Waiver
People v. Bartolameo, 50 U.S.L.W. 2031 (N.Y. Ct. App. 16 June 198l1).

Arrested for arson, the accused retained an attorney and was
released., Seven days later, he was apprehended on an unrelated charge
and informed of his rights by detectives who knew of his earlier arrest
but were unaware that he had obtained counsel. The accused's attorney
was not notified of or present during the interrogation. At trial, the
accused unsuccessfully moved to suppress his inculpatory pretrial state-
ments. Because the detectives, who were menbers of the department that
had arrested him earlier, failed to ask the accused whether he had an
attorney, that knowledge was imputed to them and they were precluded
fram questioning him without his legal representative. According to the
appellate court, "once a lawyer has entered a criminal proceeding
representing a defendant in comnection with criminal charges under
investigation, the defendant in custody may not waive his right to
camnsel in the absence of the lawyer." People v. Hobson, 39 N.Y.2d,
479, 481, 348 N.E.23 894, 896 (1976). See People v. Rogers, 48 N.Y.2d
167, 397 N.E.2d 709 (1979). Therefore, the trial court's ruling was
reversed. A strong dissent questioned this apparent "addition to the
litany of Miranda warnings." See United States v. McDonald, 9 M.J. 81,
85 (CMA 1980); United States v. Littlejohn, 7 M.J. 200, 203 (CMA 1979).

SEARCH AND SEIZURE: Third Party Consent
People v, Adams, 49 U.S.L.W. 2736 (N.Y. Ct. App. 7 May 1981)

The accused's girlfriend informed law enforcement agents that he
kept weapons, which he had threatened to use against her, in his nearby
apartment. She escorted several officers to the acaused's apartment
and opened the door with her key. The officers discovered a rifle and
amunition during the search. The girlfriend then told the police
that she did not liwe in the apartment. Although the police may conduct
a search when consent is granted by a third party who possesses cammon
authority over the premises, it is unclear whether such a search may
be sustained if the officers reasonably, albeit erroneously, believe
that the consenting party has that authority. Noting that the primary
purpose of the exclusionary rule is to deter police misconduct and
that reasonableness is the linchpin to any analysis of fourth amendment
issues, the the court held that the police acted reasonably. Therefore,
the accused's motion to suppress the results of the search was properly
denied. See United States v. Peterson, 524 F¥.2d 167 (4th Cir. 1975).
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FIELD FORUM

Defense Appellate Division Responses to Readers' Inquiries

Does the new excess leave power of attorney deprive an
accused of his right to petition the Court of Military
Appeals for further review of his conviction?

After the Army Court of Military Review publishes its decision
in a case, the Clerk of the Court temporarily holds it to allow for
possible motions to reconsider. The decision is then mailed to the
accused's general court-martial convening authority pursuant to para.
15-4, Army Reg. 27-10, Legal Services-Military Justice (C20, 15 Aug.
1980) [hereinafter AR 27-10]. If the accused is still incarcerated or
has returned to duty, service is usually completed within 10 days.
Problems sometimes arise if he is on excess leave. According to para.
15-5b(1), AR 27-10, the general court-martial convening authority at the
installation fran which the appellant departed on excess leave must
serve the accused by certified mail, return receipt requested, restricted
delivery. He has 30 days fram the date of service to petition the Court
of Military Appeals for further review. See Article 67(c), UCMJ; para.
100c(a), Manual. -

In United States v. Larneard, 3 M.J. 75 (CMA 1977), the Court held
that actual service is required. Some accused neglect to inform their
general caurt-martial authority of their current addresses, however, and
actual service is often difficult or impossible to effect. Consequently,
the govermment changed para. 15-2, AR 27-10, to require that prior to
going on excess leave pursuant to para. 5-2d(4), Army Reg. 630-5,
Personnel Absences (C3, 15 May 1979), the accused must execute Dept. of
the Army Form 4915-R, 1 Sept. 1980, as a prerequisite to approval of
the leave request. That power of attorney places the onus of receiving
service of the intermediate court's decision on the Chief, Defense Appel-
late Division, or his designee, yet it does not grant him authority to
petition the Court of Military Appeals on the accused's behalf.

Of particular importance to trial defense counsel is footnote 15 of
Larneard. There, the Court, citing United States v. Palenius, 2 M.J. 86
{CMA1977), suggested that trial defense attorneys advise any clients who
wish to protect their right to appeal to execute an appropriate power of
attorney. Since DA Form 4915-R makes the Chief, Defense Appellate Divi-
sion, responsible for receiving service, the client should be advised
to make the Chief or his designee his attorney-in-fact for petitioning
purposes as well. Whenever possible, the power of attorney should be
attached to the post-trial appellate rights forms and forwarded with the
record of trial. The following format, extracted from Trial Defense
Service, Special Training Memorandum, dated 17 March 1981, will suffice:
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-APPELLATE POWER OF ATTORNEY

I, , a member of the United
States Army, SSAN » hereby constitute the
Chief, Defense Appellate Division, appointed under the provision of
Article 70, UCMJ, and all who may be associated with, appointed by, or
substituted for him, as my appellate attorney to accept service on my
behalf of any adverse decision or order of the Court of Military Review,
and petition for further relief fram such decision or order to the U.S.
Court of Military Appeals. However, my attorney shall not accept service
or petition on by behalf unless he is satisified that Government authori-
ties have made diligent, but unsuccessful, efforts to serve me personally
by mail or otherwise.

This power shall contimie to be valid until my attorneys receive
written notice of revocation fram me.

ACKNOWLEDGMENT *
I certify that on this day of » 19 , appeared
before me, , and being first duly sworn,

acknowledged that he signed and executed this instrument on the date it
bears, and that such execution was his free and wvoluntary act and deed
for the uses and purposes set forth.

Place:

Signature of Officer or Notary

Official Capacity

*May be acknowledged before notary public or officer authorized to
administer ocaths under 10 U.S.C. §936 (Article 136, UCMJ).

Judge Advocate, Adjutant, Notary

My Canmission
Expires:

(Notary only)

SSAN, Grade, Branch of Service
(Officer only)
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ON THE RECORD

or

Quotable Quotes from Actual
Records of Trial Received in DAD

(During voir dire):

DC:

Member:

(Accused

What would you say if samebody--one of your friends--stated to
you, in all seriousness, that wamen deserve to be knocked around
occasionally?

I don't necessarily subscribe to that. Necessarily I
don't subscribe to that at all. I'd hawe a great deal of
tradble selling that at home.

* k k % k *x *x k * %k

testifying regarding disrespect offense):

I wasn't trying to be slanderocus when I said, "As a Captain, he
is a Lieutenant."

k * k *k k k Kk k k k.

Could you tell me how you're going to handle arguments . . . as
far as i1f prosecution would be offered the opportunity for re-
buttal?

The way that I prefer to handle it is that trial counsel make an
opening argument, the defense counsel make a rebuttal, then I'll
give the opportunity for the prosecution to make a rebuttal to
that, and defense an opportunity to make a rebuttal to that.

I don't quite feel camfortable allowing the defense to have
final argument, your honor.

Well, I don't think we're really concerned with your camfort

here today. I think my comfort is probably a little more im-
portant.
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(During closing argument):
TC: I'm sure many of you are married and may have some children. I
am a family man. I have four children. My oldest is about
five years.

DC: Objection. Improper argument.

MJ: I don't see anything improper about having four children, do
you?

k * k * % k k Kk k *

(Cross—examination of accused during extenuation and mitigation):

TC: So when did you get to Germany?

:

I got to Germany on February the 2l1st, 1980,

: Okay, and so since that time —-- February -- what eight or nine
months, you've managed to amass all of these court-martial
charges and one Article 15, isn't that correct?

ACC: No, sir, it isn't.

: It's not correct?

ACC: Since I came off emergency leave I managed to accumilate all of
that, sir.

* k k k k% k k k k %k
(Victim testifying on forcible sodomy charge):
Q: How long did this [forcible sodauy] go on?

A: Maybe for about three to five minutes. It's pretty short.
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